o “What Every Lawyer Practicing Family Law in 2025 Needs to Know”
A“hot tips” style program, where each speaker is provided five minutes to provide tips and
wisdom on an area of their choosing.

o Speakers:

. Panel 1 (8:30-9:20 a.m.)

Kriste Rodriguez, CPA/ABV (Eisner)

Amy Malamut (Malamut Mortgage Team)

Cheryl Burman, Esqg. (Manes & Weinberg)

Tracy Julian, Esq.

Jasmina Woodson, CPA/ABV/CFF (Withum)

Ali Sutak, Esq.

Michael Jawien, CRPC QPFC (Morgan Stanley, the Jawien Group)

Rory Gannon, CPA, MST (Smolin)
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. Panel 2 (9:25-10:15a.m.)

Dan Roche, CPA/ABV, ASA (CBIZ)
Greg Cooke (Integris)

Paul Sobol (Sobol & Associates)
Taylor DeSantis, Esq.

Mike Fonseca (Soberlink)
Maranda Demaj, CPA (DLA)
Richard Sanvanero, Esq.

Gina Berkery, CPA (CG)

Sam Berse, Esq.
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o Panel 3(10:20-11:10a.m.)

Sandy Klevan, CPA (Stout)

Carmen Diaz, Esq.

Tasha Shadle, CDFA, CIMA, CBDA
Chad Keeports, CPA, CVA

Alex Krasnomowitz, CPA, CVA, MBA
Lauren Miceli, Esq.

Jessica Sprague, Esq.

John O’Grady, CPA (Eisner)

David Bruno, Esq.
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Gramiccions, 442 N . Super. 276, 284 (App. Div. 2015). The amendments essentially codify this case. Most importantly,
in any case currently pending before the GRC or Superior Court (including any related appeals), if the original filing
party used an anonymous or fictitious name or identity, the plaintiffis) must amend their filing to "accurately identifly]
their name and mailing address within 90 days of the effective date of” the amendments, which deadline would be
Dec. 2, 2024, Any complaint that does not contain an accurate name and mailing address after the passage of this 90-
day deadline may be dismissed with prejudice by the court upon the application of the records custodian,

This new requirement raises serious questions for practitioners who represent students, parents of students with
disabilities, crime victims, and other individuals whose identity is protected under state, federal law or court rules. This
amendment creates a trap for plaintiffs who are proceeding anonymously or fictitiously in OPRA cases and appeals and
requires both plaintiff-side counsel and defense-side counsel to review all their pending OPRA cases to determine
whether the complaints are impacted by the new requirement. Then practitioners must decide whether to amend their
complaints and reveal the name and address of a person whose identity may otherwise he protected by another law,
seck leave to file the amendment under seal, ar pursue other relief.

New ‘Commercial Purpose’ Category

The amendments also create a new category of requestor, which is the “commercial purpose” requestor. "Commercial
purpose” is defined by how the requestor intends to use the government record. Thus, the “commercial purpose”
category covers more than just commercial entities; it includes individuals who intend to use the record “for sale, resale,
solicitation, rent, or l2ase of a service, or any use by which the user expects a profit either through commission, salary,
or fee” However, it exempts the news media, journalists, educational, scientific, scholarly, or governmental
organizations, candidates and political committees, labor arganizations, non-profits who do not sell the records for a
fee, and, under certain circumstances, signatories to collective bargaining agreements from this definition.

All requestors must certify in their OPRA reguest whether the record will be used by themselves or another persan for a
commercial purpose. A requestor who “intentionally” fails to certify that a request is for a commercial purpose may be
fined a civil penalty of $1,000 for the first offense, $2,500 for the second offense, and 35,000 for each subseguent
offense. The Superior Court has jurisdiction to impose these penalties.

The consequences of a request being categorized as “for a commercial purpose” are somewhat limited. First, the
deadline for most records custodians to respond to commercial requests will be 14 business days, rather than seven
business days, and some fire districts will have an additional seven business days (for a total of 21 days to respond).
Second, for a premium of “two times the cost of the production of the record,” commercial requestors may demand that
records custodians provide the records within seven business days.

One issue raised by the commercial purpose rule is whether an attorney in private practice who makes a request on
behalf of a client has a *commercial purpose,” if the client does not have a commercial purpose. This issue is not

addressed in the amendments, and likely will have to be sorted by the courts.

MNew Form Requirements

Lnder the amendments, public agencies are now required to adopt official OPRA forms, and the GRC is required to
establish a "uniform government record request form.” In response to this mandate, the GRC has created a link on its
website to a “portal” that enables public agencies to create OPRA request forms. The forms must include spaces for
requestors to certify whether the request is for a commercial purpose and whether the reguest is related to a legal

proceeding.

Consistent with Renna v County of Union, 407 N, Super. 230 (App. Div. 2009), requestors are not required to use
adopted forms, provided that their written request includes *all of the information required on the adopted form.” But
because valid requests must now include certifications regarding a reguestor’'s commercial purpose and related legal
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proceedings, the best practice will probably be to use an agency’s form or online portal to avoid inadvertent omissions,

as the failure to provide these certifications are grounds for denying the request.

New Private Right of Action Against Requestors

Last, but most certainly not least, the amendments created a cause of action in favor of public agencies against
requestors who submit OPRA requests "with the intent to substantially interrupt the performance of government
function.”

Like an OPRA case, the lawsuit must be initiated via verified complaint and order to show cause and proceed as a
summary proceeding. The action must also be accompanied by a “declaration” stating that the public agency has
complied with OPRA and has made a “good faith effort to reach an information resalution of the issues relating to the
records requests.” If the agency proves by clear and convincing evidence that the requestor intended to "substantially
interrupt the performance of government function,” the court has broad authority to limit the scope and number of
OPRA requests and order "such other relief as it deems appropriate].]”

However, public agencies whe are considering filing such lawsuits should also consider the possibility that the subjects
of such lawsuits may rely on New Jersey's relatively new Anti-SLAPP statute, N.J.S.A. 2A4:53A-49 to -61, to oppose such
actions. Defendants who successfully use the Anti-SLAPP statute to dismiss lawsuits against them are entitled to
prevailing party counsel fees against the public agency.

Walter M. Luers is a partner of Cohn Lifland Pearlman Herrmann & Knopf He practices in the areas of complex

employment litigation, commercial litigation, and access to public records.
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AN ACT concerning access to government records, amending and
supplementing various parts of the statutory law, and making an
appropriation.

BE IT ENACTED by the Senate and General Assembly of the Sate
af New Jersey:

![]. Section 1 of PLL1963, .73 (C.A7:1A-1) 15 amended to read
as follows:

1. The Legislature finds and declares it to be the public policy
of this State that:

governmeni records shall be readily accessible for inspection,
copying, or examination by the citizens ol this State, with certain
exceptions, for the protection of the public interest, and any
limitations on the nght of access accorded by P.L.1963, .73
(C.47:1A-1 et seq.) as amended and supplemented, shall be
construed in favor of the public's right of access;

all government records shall be subject to public access unless
exempt from such access by: P.L.1963, ¢ 73 (C.47:1A-1 et seq.) as
amended and supplemented, any other statute; resolution of either
or both houses of the Legislature; regulation promulgated under the
authority of any statute or Executive Order of the Governor;
Executive Order of the Governor, Rules of Court; any federal law,
federal regulation, or federal order;

a public agency has a responsibility and an obligation 1o
saleguard from public access a citizen's personal information with
which it has been entrusted, or information that might reasonably
lead to disclosure of a person’s personal information. when
disclosure thereof would violate the citizen's reasonable expectation

of privacy. or when the public agency has reason to believe that

disclosure of such personal information mav result in_harassment,

unwanted solicitation, identity theft, or opportunities for other

criminal acts; and

nothing contained in P.L.1963, 73 (C4T1A-1 et seq.), as
amended and supplemented, shall be construed as affecting in any
way the common law right of access to any record, including but
not limited to criminal investigatory records of a law enforcement
AZENCY,
(cf: P.L.2001, c.404, s.1)]?

2[2.1 1% Section | of P.L.1995, ¢.23 (C47:1A-1.1) is amended
to read as follows:

. Asused in P.L.1963, ¢.73 (C47:1A-1 el seq.) as amended and
supplemenied:

EXPLANATION = Matter enclosed in bold-faced braockets [lhns] in the ahove hill is
niot enacted and is intended to be omitted bn the law,

Matter underlined thus is new matter,

Matter enclosed in superseript numerals has been adopted as follows:
'Semate SBA committee amendments adopied Mareh 11, 2024,
*Senate SBA committer amendments adopted May 9, 2024,



=R I = U I o

52930 [2R] SARLO, BUCCO
3

"Biotechnology” means any technique that uses living organisms,
or parts of living organisms, to make or modify products, to improve
plants or animals, or 1o develop micro-organisms for specific uses;
including the industrial use of recombinant DNA, cell fusion, and
novel bioprocessing techniques.

"Child protective investigator in the Division of Child Protection
and Permanency" means an employee of the Division of Child
Protection and Permanency in the Department of Children and
Families whose primary duty is to investigate reports of child abuse
and neglect, or any other employee of the Department of Children and
Families whose duties include investigation, response to, or review of
allegations of child abuse and neglect.

“Commercial purpose” means the direct or indirect use of any
part of a government record for sale, resale, solicitation, rent. or
lease of a service, or any use by which the user expects a profit
either through commission. salary. or fee. “Commercial purpose”

shall not include *[using. distributing, gathering. procuring,

transmilling, compiling, editing, disseminating, or_publishing of

information or data] the use of a government record for any
purpose® by ¥;

(1)* the news media. or any parent company. subsidiary. or
affiliate of any news media, as defined by section 2 of P.L.1977,
€253 (C.2A:84A-21a) *[Lor by]

(2)® any news. journalistic, educational. scientific, scholarlv. or

sovernmental organizalion 1[, or b}{] N
(1) any person authorized to act on behalf of a candidate

int __candidat mmitt litical committe
continuing political committee, political _party committee, or

legislative leadership committee, as defined by section 3 of
PLI973, ¢ 83 (C.19:44A-3), registered with the New Jersey
Election Law Enforcement Commission %;

{4) any labor organization;

(5] anv contractor signatory to a collective bargaining agreement
seeking information material to the enforcement of State or federal
statutes or regulations regarding, but not limited to, wage and hour
protections, workplace safety, or public procurement and public

bidding, including, but not limited Lo, requests Tor cerlilied pavrolls

or_information_about_all bids submitted in response to a public

procurement process subseguent to the deadline for the submission

of all bids for that solicitation;

(6) anv employee, agent, contractor, or affiliates of any entity

identified in paragraphs (1) through (5) of this definition in this
section; or

(71 any non-profit_entit
qualified for exemption from federal taxation pursuant to section
301 {ci3) of the federal Internal Revenue Code, 26 US.C, 5. 501{c)3)
and section S01{cW4) of the federal Internal Revenue Code, 26 U.S.C.
5501 (c)4). when the entity does not sell, resell, solicit, rent, or lease a

incl
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government record to an unaffiliated third party in a way in which the
entity expects a fee? .

"Constituent”  means any State  resident or other person
communicating with a member of the Legislature.

"Criminal investigatory record” means a record which is not
required by law to be made, maintained or kept on file that is held by a
law enforcement agency which pertains to any eriminal investigation

or related civil enforcement proceeding.

"Custodian of a government record” or "custodian" means in the
case of a municipality, the municipal clerk and in the case of any other
public agency, the officer officially designated by formal action of that
agency's director or governing body, as the case may be.

[“Data broker” means a business that knowinglv collects and sells
to third parties the personal information of a consumer with whom the

business does not have a direct relationship. 1*
"Government record” or "record” means any paper, written or

printed book, document, drawing, map, plan, photograph, microfilm,
data processed or image processed document, information stored or
maintained electronically or by sound-recording or in a similar device,
or any copy thereof, that has been made, maintained or kept on file in
the course of his or its official business by any officer, commission,
agency or authority of the State or of any political subdivision thereof,
including subordinate boards thereof, or that has been received in the
course of his or its official business by any such officer, commission,
agency, or authority of the State or of any political subdivision thereof,
including subordinate boards thereof. The terms shall not include
inter-agency or intra-agency advisory, consultative, [or] Zor®
deliberative ¥[, or draft]® material 2[_ including notes generated and
used to prepare final reports, documents, or records.]?

2| abor oreanization” means any orcanization which exists and is
constituted for the purpose, in whole or in part, of collective
bargaining. or of dealing with emplovers concerning grievances, terms
or_conditions of emploviment. or of other mutual aid or protection in

connection with employment®.
A povernment record shall not include the following information
which is deemed to be confidential for the purposes of P.L. 1963, ¢.73

(CAT:1A-1 et seq.) as amended and supplemented:

information received by a member of the Legislature from a
constituent or information held by a member of the Legislature
concerning a constituent, including, but not limited to, information in
written form or contained in any e-mail or computer data base, or in
any telephone record whatsoever, unless it is information the
constituent is required by law to transmit;

any memorandum, correspondence, notes, report or other
communication prepared by, or for, the specific use of a member of the
Legislature in the course of the member's official duties, except that
this provision shall not apply to an otherwise publicly-accessible
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report which is required by law to be submitted to the Legislature or its
members;

any copy, reproduction or facsimile of any photograph, negative or
print, including instant photographs and videotapes of the body, or any
portion of the body, of a deceased person, taken by or for the medical
examiner at the scene of death or in the course of a post mortem
examination or autopsy made by or caused to be made by the medical
examiner except 2[[:

when used in a criminal action or proceeding in this State which
relates o the death of that person,

for the use as a courl of this State permits, by order alter good
cause has been shown and after written notification of the request for
the court order has been served at least five days before the order is
made upon the county prosecutor for the county in which the post
mortem examination or autopsy occurred,

for use in the field of forensic pathology or for use in medical or
scientific education or research, or]

for use by a legal next of kin, a legal representative, or an

attending physician of the deceased person. for use as a court of this

State permits, or? for use by any law enforcement agency in this State
or any other state or federal law enforcement agency;

criminal investigatory records;

the portion of any criminal record concemning a person's detection,
apprehension, arrest, detention, trial or disposition for unlawful
mamufacturing, distributing, or dispensing, or possessing or having
under control with intent to manufacture, distribute, or dispense,
marijuana or hashish in violation of paragraph (11) of subsection b. of
N.JL8.2C:35-5, or a lesser amount of marijuana or hashish in violation
of paragraph (12) of subsection b. of that section, or a violation of
either of those paragraphs and a violation ol subsection a. of section |
of P.LI987, .10l (C.2C:35-7) or subsection a. of section 1 of
P.L.I997, 327 (C.2C:35-7.1) for distnbuting, dispensing, or
possessing, or having under control with intent to distribute or
dispense, on or within 1,000 feet of any school property, or on or
within 500 feet of the real property comprising a public housing
facility, public park, or public building, or for obtaining, possessing,
using, being under the influence of, or failing to make lawful
disposition of marijuana or hashish in violation of paragraph (3) or (4)
of subsection a., or subsection b., or subsection ¢. of N.J.8.2C:35-10,
or for a violation of any of those provisions and a violation of
N.S2C:36-2 for using or possessing with intent 10 use drug
paraphernalia with that marijuana or hashish;

victims' records, except that a victim of a crime shall have access
to the victim's own records;

any written request by a crime victim for a record to which the
victim is entitled to access as provided in this section, including, but
not limited to, any law enforcement agency report, domestic violence
offense report, and temporary or permanent restraining order;
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personal firearms records, except for use by any person authorized
by law to have access to these records or for use by any government
agency, including any court or law enforcement agency, for purposes
of the administration of justice;

personal identifying information received by the Division of Fish
and Wildlife in the Department of Environmental Protection in
connection with the issuance of any license authorizing hunting with a
firearm[. For the purposes of this paragraph, personal identifying
information shall include, but not be limited to, identity, name,
address, social security number, telephone number, fax number,
driver's license number, email address, or social media address of any
applicant or licensee];

trade secrets and proprietary commercial or financial information
obtained from any source. For the purposes of this paragraph, trade
seerets shall include [data processing] software, applications, and
code obtained by a public body under a licensing agreement which
prohibits its disclosure;

any record within the attorney-client privilege. This paragraph
shall not be consirued as exempting from access attorney or consultant
bills or imvoices except that such bills or invoices may be redacted to
remove any information protected by the attornev-client privilege;

administrative  or technical information regarding  computer
hardware, tablets, telephones, 2[and] electronic computing® devices,
*[or]? software *[]® applications, and networks [which, if disclosed,
would jeopardize computer security] ®or devices which operate on or
as a part of a computer network or related technologies within the
same. which shall include svstem logs, event logs. transaction logs,

tracing logs, or any lops which are reasonably construed to be similar

to the same and senerated by the devices or servers covered within this

aracraph, which, if discl

or related technologies;
emergency or security information or procedures for any buildings

or facility which, if disclosed, would jeopardize security of the
building or facility or persons therein;

security measures and surveillance techniques which, if disclosed,
would create a risk to the safety of persons, property, electronic data or
software;

security alarm system activity and access reports, including video
footage, for any public building, facility, or grounds unless the request
identifies a specific incident that occurred, *or? a specific date *[.]*

and *[a]? limited time period at a particular public building, facility,
or_grounds 2, and is deemed not o compromise the integrity of the

rit: tem vealing capabilities_and vulnerabilities of th
system® ;

information which, if disclosed, would give an advantage to
competitors or bidders, includin tail r itemiz st_estimat

prior to bid opening;
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information generated by or on behalf of public employers or
public employees in connection with any sexual harassment complaint
filed with a public emplover or with any grievance filed by or against
an individual or in connection with collective negotiations, including
documents and statements of strategy or negotiating position;

[information related to stratesies or negotiating positions that

would unfairly prejudice or impair contract nce.utiationg;]z
information which is a communication between a public agency
and its insurance carrier, administrative service organization or risk
management office;
information which is to be kept confidential pursuant to court

order;

any copy of form DD-214, NGB-22, or that form, issued by the
United States Government, or any other certificate of honorable
discharge. or copy thereof, from active service or the reserves of a
branch of the Armed Forces of the United States, or from service in the
organized militia of the State, that has been filed by an individual with
a public agency, except that a wveteran or the veteran's spouse or
surviving spouse shall have access to the veteran's own records;

any copy of an oath of allegiance, oath of office or any affirmation
taken upon assuming the duties of any public office, or that oath or
affirmation, taken by a current or former officer or emploves in any
public office or position in this State or in any county or municipality
of this State, including members of the Legislative Branch, Executive
Branch, Judicial Branch, and all law enforcement entities, except that
the full name, title, and oath date of that person contamed therein shall
not be deemed confidential;

that portion of any document which discloses the social security
number, credit card number, [unlisted] debit card number, bank
account_information, month and dav of birth, Zany personal® email

address *required by a public agency for government applications,
z

SErVICes. O Programs
number of any person, or, in accordance with section 2 of P.L.2021,
€371 (C.47:1B-2), that portion of any document which discloses the
home address, whether a primary or secondary residence, of any

. any telephone number or driver license

active, formerly active, or retired judicial officer, law enforcement
officer, child protective investigator in the Division of Child Protection
and Permanency, or prosecutor, or, as defined in section | of P.L.2021,
c 371 (C.4T:1B-1), any immediate family member thereof, except for
use hy any government agency, including any court or law
enforcement agency, in carrying out its functions, or any private
person or entity acting on behalf thereof, or any private person or
entity seeking to enforce payment of court-ordered child support;
except with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L99T, ¢ 188 {C.39:2-3.4); except with respect to the disclosure of
information _included in records and documents maintained by the
Department of the Treasury in connection with the State’s business
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registry programs; and except that a social security number contained
in a record required by law 1o be made, maintained or kept on file by a
public agency shall be disclosed when access to the document or
disclosure of that information is not otherwise prohibited by State or
federal law, regulation or order or by State statute, resolution of either
or both houses of the Legislature, Executive Order of the Governor,
rule of court or regulation promulgated under the authority of any
statute or executive order of the Governor;

that portion of any document that discloses the personal identifving

information of any person provided to a public agency for the sole
purpose of receiving official notifications;

a list of persons identifying themselves as being in need of special
assistance in the event of an emergency maintained by a municipality
for public safety purposes pursuant to section 1 of P.L.2017, ¢.266
(C.40:48-2.67), and their personal identifving information; [and]

a list of persons identifying themselves as being in need of special
assistance in the event of an emergency maintained by a county for
public safety purposes pursuant to section 6 of P.L2011, ¢ 178
(C.App. A:9-43.13), and their persenal identifving information,

that portion of any _document that requires and would disclose

personal identifving information of persons under the age of 18 years,
"[including names.]* except with respect to the disclosure of driver
information by the New  Jersev Motor Vehicle Commission  as
permitted by section 2 of P.L.1997. c.188 (C.39:2-3.4) or the
disclosure of driver information to anv insurer or insurance support

organization, or g self-insured entitv, or its agents, emplovees, or

contractors, for use in connection with claims investigation activities,

antifrand activities, rating, or underwriting, and except with respect to

the disclosure of wvoter information on_voter and election records
pursuant to section *[11] 82 of P.L. . e (T 1 {pending before

the Legislature as this bill);

raonal identifving information di stic_animal

rmits, licen and registration;

structured reference data that helps to sort and identify attributes of
the information it describes, referred to as  metadata, or  any
extrapolation or compilation thereof ?, which shall include the SMTP
header properties of emails, except that portion that identifies
authorship. identity of editor, and time of change?®;

Mew Jersey  State  Firemen’s  Association  financial  relief
applications;

owner and maintenance manuals:

data classified under the “Health Insurance Portability and
Accountability Act of 1996, Pub.L.104-191;

[ logs of telephone calls, emails. or texts:]® and

[ electronic or paper calendars for individuals]

any_indecent or graphic images of a person’s intimate parts, as
defined in section 10 of P.L. . e (C ) {pending before the
Lemislature as this bill), that are captured in a photograph or video
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recording without the prior written consent of the subject of the
photograph or video footage, as defined in section 10 of P.L. . c.
(C. } (pending before the Legislature as this bill).

A government record shall not include, with regard to any public
institution of higher education, the following information which is
deemed to be privileged and confidential:

pedagogical, scholarly and/or academic research records and/or the
specific details of any research project conducted under the auspices of
a public higher education institution in New Jersey, including, but not
limited to, research, development information, testing procedures, or
information regarding test participants, related to the development or

testing of any pharmaceutical or pharmaceutical delivery system,
excepl that a custodian may not deny inspection of a government
record or part thereof that gives the name, title, expenditures, source
and amounts of funding and date when the final project summary of
any research will be available;

test questions, scoring keys and other examination data pertaining
to the administration of an examination for employment or academic
examination;

records of pursuit of charitable contributions or records containing
the identity of a donor of a gift if the donor requires non-disclosure of
the donor's identity as a condition of making the gift provided that the
donor has not received any benefits of or from the institution of higher
education in connection with such gift other than a request for
memorialization or dedication;

valuable or rare collections of books or documents obtained by
gift, grant, bequest or devise conditioned upon limited public access;

information contained on individual admission applications; and

information  concerning  student records or grievance or
disciplinary proceedings against a student to the extent disclosure
would reveal the identity of the student.

*Nothing _in_this section shall be construed to limit the
requirements  to  provide and make publicly available the
imformation _pursuant to section 5 of P.L.1963, ¢ 150 (C.34:11-
56.29) and section 5 of P.L.1999, ¢.238 (C.34:11-56.52).

“Judicial officer” means any active, formerly active, or retired
federal, state, county, or municipal judge, including a judge of the Tax
Court and any other court of limited jurisdiction established, altered, or
abolished by law, a judge of the Office of Administrative Law, a judge
of the Division of Workers' Compensation, and any other judge
established by law who serves in the executive branch.

"Law enforcement agency” means a public agency, or part thereof,
determined by the Attorney General to have law enforcement
responsibilities.

"Law enforcement officer” means a person whose public duties
imclude the power to act as an officer for the detection, apprehension,
arrest, and conviction of offenders against the laws of this State.

"Member of the Legislature" means any person elected or selected
to serve in the New Jersey Senate or General Assembly.
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"Personal firearms record” means any information contained in a
background investigation conducted by the chief of police, the county
prosecutor, or the Superintendent of State Police, of any applicant for a
permit to purchase a handgun, firearms identification card license, or
firearms registration; any application for a permit to purchase a
handgun, firearms identification card license, or firearms registration;
any document reflecting the issuance or denial of a permit to purchase
a  handgun, firearms identification card license, or firearms
registration; and any permit to purchase a handgun, firearms
identification card license, or any [irearms license, certilication,
certificate, form of register, or registration statement. For the purposes
of this paragraph, information contained in a background investigation
shall include, but not be limited to, identity, name, address, social
security number, [phone] telephone number, fax number, driver's
license number, email address, or social media address of any
applicant, licensee, registrant, or permit holder.

[“personal identifying information™ means information that may
be used, alone or in conjunction with any other information, to identify

a specific individual. For purposes of this act. personal identifving

information shall include, but shall not be limited to, the following
ata elements: name, social rity number. it card number, it

card number, bank account information, month and dav of hirth, email
address, any telephone number, the street address portion of any

person’s primary or secondary home address, or driver license number
]

of any person.

"Public agency" or “agency" means any of the principal
departments in the Executive Branch of State Government, and any
division, board, bureau, office, commission or other instrumentality
within or created by such department; the Legislature of the State and
any office, board, bureau or commission within or created by the
Legislative Branch: and any independent State authority, commission,
imstrumentality or agency. The terms also mean any political
subdivision of the State or combination of political subdivisions, and
any division, board, bureau, office, commission or other
imstrumentality within or created by a political subdivision of the State
or combination of political subdivisions, and any independent
authority, commission, instrumentality or agency created by a political
subdivision or combination of political subdivisions.

"Wictim of a crime” means a person who has suffered personal or
psychological injury or death or incurs loss of or injury to personal or
real property as a result of a crime, or if such a person is deceased or
incapacitated, a member of that person's immediate family,

"Victim's record” means an individually identifiable file or
document held by a vietims' rights agency which pertains directly o a
victim of a crime except that a victim of a crime shall have access to
the victim's own records.

"Victims' rights agency” means a public agency, or part thereof,
the primary responsibility of which is providing services, including,
but not limited to, food, shelter, or clothing, medical, psychiatric,
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psychological or legal services or referrals, information and referral
services, counseling and support services, or financial services to
victims of crimes, including victims of sexual assault, domestic
violence, wviolent erime, child endangerment, child abuse or child
neglect, and the Victims of Crime Compensation Board, established
pursuant to P.L.1971, ¢.317 (C.52:4B-1 et seq.) and continued as the
Vietims of Crime Compensation Office pursuant to P.L.2007, ¢.93
{C.52:4B-3.2 et al.) and Reorganization Plan No. 001-2008.

2As used in this section, “personal identifving information™ means
information that may be used. alone or in conjunction with any other

information. to identify a specific individual. Personal identifying

information shall include, but shall not be limited to. the following

data elements: name, social security number, credit card number, debit

card number, bank account information, month and day of birth, any

personal email address required by a public agency for government
applications, services, or programs nal_telephone number, th

treet _addr rtion_of an n's_prim r nd hom
address, or driver license number of any person. “Personal identifving
information™ shall not include any street address. mailing address,
email address, or telephone number of a public agency.  “Personal
identifying information”™ shall not include the email address of a

governmental affairs agtnt."
{ef: PLL2023, ¢.113, 5.1)

"'[3.] 2% Section 6 of P.L.2001, c.404 {C.47:1A-5) is amended to
read as follows:

6. a. The custodian of a government record shall permii the record
to be inspected, examined, and copied by any person during regular
business hours; or in the case of a municipality having a population of
5,000 or fewer according to the most recent federal decennial census, a
board of education having a total district enrollment of 500 or fewer,
or a public authority having less than $10 million in assets, during not
less than six regular business hours over not less than three business
days per week or the entity's regularly-scheduled business hours,
whichever is less; unless a government record is exempt from public
access by: PL.1963, .73 (C4T:1A-1 et seq.) as amended and
supplemented; any other statute; resolution of either or both houses of
the Legislature; regulation promulgated under the authority of any
statute or Executive Order of the Governor; Executive Order of the
Governor; Rules of Court; any federal law; federal regulation; or
federal order. Prior to allowing access o any government record, the
custodian thereof shall redact from that record any information which
discloses the social security number, credit card number, [unlisted]
personal® telephone number, or driver license number of any person,
or, in accordance with section 2 of P.L.2021, ¢.371 (C.47:1B-2). the
home address, whether a primary or secondary residence, ol any
active, formerly active, or retired judicial officer, prosecutor, law
enforcement officer, or child protective investigator in the Division of
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Child Protection and Permanency, or, as defined in section 1 of
P.L.2021, ¢.371 (C.47:1B-1), any immediate family member thereof’
except for use by any government agency, including any court or law
enforcement agency, in carrying out its functions, or any private
person or entity acting on behalf thereof, or any private person or
entity seeking to enforce payment of court-ordered child support;
excepl with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L.1997, ¢ 188 (C.39:2-3.4); and except that a social security number
contained in a record required by law to be made, maintained or kept
on file by a public agency shall be disclosed when access to the
document or disclosure of that information is not otherwise prohibited
by State or federal law, regulation or order or by State statute,
resolution of either or both houses of the Legislature, Executive Order
of the Governor, rule of court or regulation promulgated under the
authority of any statute or executive order of the Governor, *[Prior to
allowing access to any government record, the custodian shall redact

from_that record any information which discl r which _migh

I nahly | o dliscl f the teleph number, email rEss
or any medical, financial, or personal information of a member of the
public _when the disclosure thereof would violate the citizen’s
reasonable expectation of privacy or when the public agency has a
reason 1o believe that disclosure of such personal information may
result in  harassment.  unwanted  solicitation,  identity  thefi. or
opportunities for other criminal acts.]* Except where an agency can
demonstrate an emergent need, a regulation that limits access io
government records shall not be retroactive in effect or applied to deny

a request for access to a government record that 1s pending before the
agency, the council or a court at the time of the adoption of the
regulation.

b. (1) A copy or copies of a government record may be purchased
by any person upon payment of the fee prescribed by law or
regulation,

Except as otherwise provided by law or regulation and except as
provided in paragraph (2) of this subsection, the fee assessed for the
duplication of a government record embodied in the form of printed
matter shall be $0.05 per letter size page or smaller, and $0.07 per
legal size page or larger. [If a public agency can demonstrate that its
actual costs for duplication of a government record exceed the
foregoing rates, the public agency shall be permitted to charge the
actual cost of duplicating the record. The actual cost of duplicating the
record, upon which all copy fees are based, shall be the cost of
materials and supplies used to make a copy of the record, but shall not
include the cost of labor or other overhead expenses associated with
making the copy except as provided for in subsection c. of this
section,] Access to electronic records and non-printed materials shall
be provided free of charge, but the public agency may charge for the
actual costs of any needed supplies such as computer discs. No fee
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shall be charpged if the reguest i1s completed by directing the reguestor

to_the reguested government record that is available on the public

agency’s website or the website of another public agency.

{2) Mo fee shall be charged to a victim of a crime for a copy or
copies of a record to which the crime victim is entitled to access, as
provided in section 1 of P.L.1995, ¢,23 (C4T:1A-1.1).

c.  Whenever the nature, format, manner of collation, or velume of
a government record embodied in the form of printed matter to be
inspected, examined, or copied pursuant to this section is such that the
record cannot be reproduced by ordinary document copying equipment
in ordinary business size or involves an extraordinary expenditure of
time and effort to accommodate the request, the public agency may
charge, in addition to the actual cost of duplicating the record, a
special service charge that [shall be reasonable and] shall be hased
upon the actual direct cost of providing the copy or copies [; provided,
however, that in the case of a municipality, rates for the duplication of
particular records when the actual cost ol copying exceeds the
foregoing rates shall be established in advance by ordinance], and

such special service charge shall be ’[mumed to be]® reasonable.

®The custodian shall provide the reguestor with an explanation for and

an iternized list of the fees or charges®.

The requestor shall have the opportunity to review and object to
[the] any fee or charge prior to it being incurred. *There shall be a
rebuttable presumption that the fees or charges presented by the
custodian are reasonable.  If the requestor objects 1o the fees or
charges, the burden of proof shall be on the requestor o demonstrate
that the fees or charges are unreasonable.®

d. A custodian shall permit access to a government record and
provide a copy thereol in the medium or format requested if the public

agency maintains the record in that medium or format. I the public
agency does not maintain the record in the medium or {ormat
requested, the custodian [shall] ®[, at the custodian’s discretion, mav]
M’ *[cither]® convert the record to the medium or format requested
[or provide a copy in some other meaningful medium or format. J?
[If a request is for a record: (1) in a medium not routinely used by the
agency: (2) not routinely developed or maintained by an agency; or (3)
requiring a substantial amount of manipulation or programming of
information technology, the agency may charge, in addition to the
actual cost of duplication, a special charge that shall be reasonable and
shall be based on the cost for any extensive use of information
technology, or for the labor cost of personnel providing the service,
that 1s actually incurred by the agency or attributable to the agency for
the programming, clerical, and supervisory assistance required, or
both.] 2, if the medium or format is available to the public agency and
does not reguire a substantial amount of manipulation or programming

of information technology, or the services of a third party vendor, If

th lic_agen nverts _th the medium or format
request the agency may charee, in addition to the actual t of
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duplication, a special service fee that shall be reasonable and shall be

n th t for any extensiv f information technol r
for the labor f nnel viding th rvice, that i tuall
incurted by the agency or attributable 1o the agency for the
programming. clerical, and supervisory assistance reguired, or both.?
If the public agency does not maintain the record in the electronic

medium_ or format reguested. *and the medium or format is not
vailahle to th li n with tantial _amount of

manipulation _or _programming__of _information _technology.? the
ian_shall nder n ligation nvert th to th
electronic_medium or format requesied but_shall, at a minimum,

provide a copy in the ®electronic? format maintained by the public

APENCY,

e, Immediate access ordinarily shall be granted to budgets, bills,
vouchers, contracts, including collective negotiations agreements and
individual employment contracts, and public employee salary and
overtime information.  Immediate access o government records shall

not be required to be granted for documents over *[12] 24% months
old.
Government_records shall be made available to the public on a

publicly available website to the extent feasible. A public asency may

enter into shared services agreements for providing certain sovernment

records electronically.

If th VErnmen rd Zin mplete and unabri form? s

readilv available on a public agency’s website, the custodian may

require the reguestor to obtain the record from the website, which shall

contain_a search bar feature on its home page. The custodian shall

provide the requestor with directions to assist in finding the record on

the website, includin widing the websit L. I nd th

| ion_on_the websi f th h_bar, men m, t link
landing page or equivalent, which contains the requested record,

'[The reguest shall be deemed fulfilled upon notification by the
ian the tor _of the availability and location on_th

wehsite of the reguested information.] I the reguestor does not

tespond to the custodian within seven *business? davs of the custodian
viding information rd on th li ncy s wehsi

the regquest shall be deemed fulfilled funless the version of the
rnment r n th lic asency s website fails t neain non-

ted information contained in the original r in which
the custodian shall produce the original version of the record subject to

any redactions required by law?, If. after the custodian has provided
instructions on how to find a record on a public agency’s website, the
requestor is unable to find the record upon making a good faith effort
to locate the record on the website, the requestor shall notify the
custodian within seven *business® days of the custodian providing the
information,  Upon receiving such a reguest for assistance from a
requestor, the custodian shall make a reasonable attempt 1o assist the

requestor in finding the record on the website within seven *business®
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: If the requestor is still
unable to locate the record and requests a physical copy, the custodian

shall provide the requestor with a physical copy of the record, for a fee

not exceeding two times the cost of the production of the document.

The custodian shall provide the requestor with the physical copy of the
record within seven business days of the request for a physical copy.®
f. The custodian of a public agency shall adopt 2[a] the? form
Zestablished by the Government Records Council pursuant to
subsection b. of section § of P.L.2001, c.404 (C.47:1A-7),% for the use
of any person who requests access 0 a government record held or
controlled by the public agency. The form shall provide space for the
name, address, email address and [phone] telephone number of the
requestor and a brief description of the government record sought. A

request shall be submitted by a requestor in the form adopted by the

todian and the cu ian may deny a st that i z[nggt submitted

in_the form adopted by the custodian] incomplete, except that a
requestor indicating the request is being submitied anonymously shall

not be srounds for denial. A completed form adopted by the

custodian. a letter. or an email from a requestor including all of the
information required on the adopted form shall suffice in place of a

completed form as a valid government record request. I the letter or
email from a requestor includes substantially more information than

i n_the a form an ires more than reasonable effort

larifv the information i st, Ifa

letter or_an_email from a requestor _does not include all of the

information required on the adopted form, the custodian may deny the
2

record request” . A request may be submitted anonyvmously provided,
however, that anonvimous requestors shall not be permitted to institute
proceedings pursuant o section 7 of P.L2001, c.404 (C4T:1A-6). 2A
request that is submitted anonymously shall not be considered
iru.:unm;:_rlnf:l-.‘,.2

The form also shall include space for a requestor to certify whether
the government record will be used by that requestor or another person
for a commercial purpose, and the requestor shall be required 1o
provide this information for the request to be fulfilled.

[ All requests by a data broker or a reguestor who is making a
request on behalf of and for the use of a data broker shall be denied.
The form alse shall include space for a requesior o certily that the
requestor is not a data broker or is not making the request on behalf of
or for the use of a data broker, and the reguestor shall be required to

provide this information for the request to be fulfilled.

Diata obtained through a records request shall not be sald,]*

The form shall include space for the custodian to indicate which

record will be made available, when the record will be available, and
the fees to be charged. The form shall also include the following: (1)
specific directions and procedures for requesting a record; (2) a
statement as to whether prepayment of fees or a deposit is required; (3)
the time period within which the public agency is required by
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P.L.1963, ¢ 73 (C.47:1A-1 et seq.) as amended and supplemented, to
make the record available: {4) a statement of the requestor's right o
challenge a decision by the public agency to deny access and the
procedure for filing an appeal; (5) space for the custodian 1o list
reasons i a request is denied in whole or in part; (6) space for the
requestor to sign and date the form; (7) space for the custodian to sign
and date the form if the request is fulfilled or denied. The custodian
may require a deposit against costs for reproducing documents sought
through [an anonymous] a request whenever the custodian anticipates
that the information thus requested will cost in excess of 85 to
reproduce.

Custodians *who have adopted electronic government record

request forms® shall provide directions on how to submit requests for

government records, including any required forms. on the public

agency's website,
Custodians shall be permitted to provide an electronic response to

any electronic records request if government records are available
electronically

2. A request for access to a government record shall be in writing
and hand-delivered, mailed, transmitted electronically, or otherwise
conveyed to the appropriate custodian. A public agency may make
available to the public on its website an onling form, portal. or

software  for  transmitting reguests  electronically. The form
established by the Government Records Council,  pursuant  to
subsection b, of section 8 of P.L200T, c404 (CAT1A-T), may be
submitted electronically or by fax, Each submission of a government
record request form or an email record reguest shall be made o the

custodian of not more than one public agency. Submission of repeated

requests to multiple custodians in the same public asency for the same

record, while an identical or substantially similar request is pending in
z

the agency. shall permit the custodian to deny th L.

A coustodian shall promptly comply with a request to inspect,
examine, copy, or provide a copy of a government record.  If the
custodian is unable to comply with a request for access, the custodian
shall indicate the specific basis therefor on the request form and
promptly retum it to the requestor. The custodian shall sign and date
the form and provide the requestor with a copy thereof. If the
custodian of a government record asserts that part of a particular
record 15 exempt from public access pursuant to PUL. 1963, ¢.73
(C.AT:1A-1 et seq.) as amended and supplemented, the custodian shall
delete or excise from a copy of the record that portion which the
custodian asserts is exempt from access and shall prompily permit
access to the remainder of the record. [If the government record
requested is temporarily unavailable because it is in use or in storage,
the custodian  shall so  advise the requestor and shall make
arrangements to promptly make available a copy of the record.] If a
request for access to a government record would substantially disrupt
agency operations, the custodian may deny access o the record alter
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Zinforming the requestor of the potential disruption to agency
operations_and? attempting to reach a reasonable solution with the
requestor that accommodates the interests ol the requestor and the
agency.

A party to a legal proceeding may not request a government record

if the record sought is the subject of a court order Z[in the legal

procecding_or _if compliance  would otherwise be  unreasonable

oppressive, or duplicative of already pending discovery request made
in that legal proceeding] including a pending discovery request® , and
a custodian shall not be required to complete such a request.  The

reguestor shall be required to certify whether the government record is
being sought in connection with a legal proceeding and identify the
proceeding for _the request to be fulfilled. For purposes of this
provision, a party to a legal proceeding shall include a party ®[in
interest] subject to a court order® , any attorney representing that
party, and any person acting as an agent for or on behalf of that party.
INothing in this paragraph shall bar a request for a government record
filed bv a labor organization or by a contractor signatory to a collective

bargaining asreement seeking information material to the enforcement

f State or federal statutes or reculation ardin t not limit
safet

tions, workpla
and public hidding, including, but not limited to, requests for certified
payrolls or information about all bids submitted in response to a public
procurement process subsequent to the deadline for the submission of
all bids for that solicitation, when the request by the labor organization
of _contractor signatory is not sought in connection with or in
furtherance of discovery reguests in a court proceeding.®

A custodian shall not be required (o complete a request including
for, but not limited to, mail, email, ext messages, correspondence, or

urement

social media postings and messages. il the reguest does not identify

2gt_s;[.hlzr::iﬁi: *[indiﬂ.'idua]s or] job title or® accounts to be searched *_,_a

specific_subject matter,t and is not confined to a *[discrete and

limited] reasonable? time period *[and a specific subject matter]® . or
if the custodian determines that the request would require research and
the collection of information from the contents of govermment records
and the creation of new povernment records setting Torth that research

and information. *It shall be sufficient for a reguestor to identify

specific individuals by the individual's job title and position.®

h. Any officer or employee of a public agency who receives a
request for access to a government record shall forward the request o
the custodian of the record or direct the requestor to the custodian ol
the record. The request shall not be considered submitted until it is
received by the custodian of records.

i. (1) Unless a shorter time period is otherwise provided by
statute, regulation, or executive order, a custodian of a government
record shall grant access to a government record or deny a request for
access to a government record as soon as possible, but not later than
seven business days after receiving the request,or 14 business days if
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the request is for a commercial purpose or if the records have to be

el

reviewed by th li ncy for_the purpose of the agency’s

mpliance with P.L. 2021, ¢.371 47:18-1 X t th
shall notify the requestor of the additional response time within seven
business davs, provided that the record 15 currently available and not in
storage or archived, The response time periods of seven or 14
business davs, as established in this subsection, shall be an additional
seven business days longer if the public agency is a fire district which
employs one or fewer full-time employees who serve as custodians,

ian

f a commercial requestor would like to receive the record within

seven business davs, as established in this subsection, the custodian

shall provide the requestor with a copy of the record and may charge a

special service fee not exceeding two times the cost of the production

of the record z

In_the event a records custodian is unable to fulfill a records

request  due to unforeseen  circumstances  or  circumstances  that

otherwise reasonably necessitate additional time to fulfill the records

request, the custodian shall be entitled to a reasonable extension of any

response deadline and shall notify the requestor of the time extension

within seven in vs after receiving the r t

In the event a custodian fails to respond within seven business days
or_14 business days, as appropriate, after receiving a request, the
failure to respond shall be deemed a denial of the request, unless the
requestor has elected not to accurately identify themselves or to

provide [a name,] an accurate address, email address. or telephone

number [, or other means of contacting the requestor].  If the
requestor has elected not to accurately identify themselves or to
provide [a name.] an accurate address, email address. or telephone
number, [or other means of contacting the requestor,] the custodian
shall not be required to respond until the requestor [reappears before]
contacts the custodian seeking a response to the original request.

If the government record is in storage or archived, the requestor
shall be so advised within seven or_14 business days,_as appropriate,
after the custodian receives the request. The requestor shall be advised
by the custodian when the record can be made available, which shall
be no more than 21 business days from the date the requestor is so
advised. If the record is not made available by that time, access shall
be deemed denied.

A public agency shall not be considered to be in possession of a

public record that is created *[or] .2 maintained ¥, or received® by

another public agency and made available to the public asency either

by remote access to g computer network or by distnbution as a
courtesy_copy °
received the record resides within the judicial branch of the State

vernment® . A records custodian of a public agency that receives a

request for [such]® a record ®created. maintained, or received by

nless the agency that I maintain r

another public agency?® . shall not be obligated to provide the record to

the requestor ’[m] . _In the event the custodian does not provide the
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record. the custodian® shall direct the requestor within seven business
days to the public agency that. to the best of their knowledge, created
a[g]_.,2 maintains ®, or received® the reguested record. at which time
the request shall be considered completed.

The custodian shall not be required to complete an identical
request for access to a povernment record from the same reguestor if

the information has not changed. *Nothing in this section shall prevent
a_requestor from filing periodic requests reparding regularly updated

public records, including, but not limited 1o, certified pavrolls, permits,
z

and licensing applications.

A requestor shall have 14 business days to retrieve the sovernment
records following notice from the custodian that the request has been

completed and the records are available.

{2) During a period declared pursuant to the laws of this State as a
state of emergency, public health emergency, or state of local disaster
emergency, the deadlines by which to respond to a request for, or grant
or deny access to, a government record under paragraph (1) of this
subsection or subsection e. of this section shall not apply, provided,
however, that the custodian of a government record shall make a
reasonable effort, as the circumstances permit, to respond to a request
for access to a government record within seven business days or 14
business davs, as appropriate, oF as soon as possible thereafter,

j- A custodian shall [post prominently in public view in the part
or parts of the office or offices of the custodian that are open to or
frequented by the public a statement that sets forth in clear, concise
and specific terms the] include information on the public agency’s
website and public records request form regarding a requestor’s right
to appeal a denial of, or failure to provide, access 1o a government

record [by any person for inspection, examination, or copying or for
purchase of copies thereof] and the procedure by which an appeal may
be filed, which shall include the website address and toll-free
information line phone number of the Government Records Council.

k. The files maintained by the Office of the Public Defender that
relate to the handling of any case shall be considered confidential and

shall not be open o inspection by any person unless authorized by law,
court order, or the State Public Defender.
(cf: P.L.2023, c.113, 5.2)

14132 Section 7 of P.L.2001, ¢ 404 (C.47:1A-6) is amended to
read as follows:

7. A person who is denied access to a government record by the
custodian of the record, at the option of the requestor who is accurately
identified by name, may, within 45 days of the date of denial;

institute a proceeding to challenge the custodian’s decision by
filing an action in Superior Court which shall be heard in the vicinage
where it is filed by a Superior Court Judge who has been designated to
hear such cases because of that judge’s knowledge and expertise in
matters relating to access o government records; or
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in lieu of filing an action in Superior Court, file a complaint with
the Government Records Council established pursuant to section 8 of
PL2Z0OT, 404 (C4T:1A-T),

The right to instituie any proceeding under this section shall be
solely that of the requesior. Any such proceeding shall proceed in a
summary or expedited manner. The public agency shall have the
burden of proving that the denial of access is authonzed by law. Ifitis
determined that access has been improperly denied, the court or
[azency head] Government Records Council shall order that access be
allowed. A requestor who prevails in any proceeding [shall] may be
entitled to a reasonable attorney’s fee. *[In determining whether to
award attorney’s fees, the court or the Government Records Council
may consider whether the public agency is found to have knowingly
and willfully vielated P.L.1963, €73 (CAT:1A-1 ef seq.). or to have
unreasonably denied access.] While the court or Government Records
Council may award a reasonable attorney’s fee 1o a prevailing party in
any proceeding, if the public agency has been determined to have

unreasonably denied access. acted in bad faith, or knowingly and
willfully violated P.L.1963, ¢. 73 (C.47:1A-1 et seq.). then the court or
Government Records Council shall award a reasonable attorney’s fee.®

If the records sought are produced by the public agency within

seven business days of service of an action in Superior Court or a
complaint before the Government Records Council, "upon notification
o the ripr Court or th vernment R ' nil';hgmaﬁr

shall be dismissed without prejudice and the requestor may be entitled

to a reasonable attornev’s fee if the custodian knew or should have
known that the denial of access violated P.L. 1963, .73 (C.47:1A-1 et

seq.).
{cf: P.L.2001, c.404, 5.7}

’[5.142 Section 8 of P.L2001, ¢.404 (C.47:1A-7) is amended to
read as follows:

8. a. (1) There is established in the Department of Community
Affairs a Governmeni Records Council. The council shall consist of
the Commissioner of Community Affairs or the commissioner's
designee, [the Commissioner of Education or the commissioner's
designee, and three public members appointed by the Governor, with
the advice and consent of the Senate, not more than two of whom shall
be of the same political party. The three public members shall serve
during the term of the Governor making the appointment and until the
appointment of a successor] who shall serve as Chair, and eight

public members appointed as follows: four appointed by the Governor
1

with the advice and consent of the Senate ', no more than two of

whom shall be members of the same political party' ; two directly

appointed by the Govemnor from  persons recommended by the
1

President of the Senate ', no more than one of whom shall be a

member of the same political party' ; and two directly appointed by
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th vernor from person mimer v _th ker of th

General Assembly ', no more than one of whom shall be a member of

the same political party’ . Each public member shall serve for a term

f fiv ars and until a 1 is appointed an alified,

(2) Notwithstanding "[any provision of subsection a, (1) of this

section] the provisions of paragraph (1) of this subsection' , or any
other law, rule. or regulation to the contrary. within 90 days following

the enactment date of P.L. . c.  (pending before the Legislature as
thiz bill), th vernor shall directly appoint eight lic members t

the council, each of whom shall serve for a term of three years and
until a successor is appointed and qualified, as follows: two from
persons recommended by the President of the Senate, 'no more than

one of whom shall be a member of the same political party:' two from

persons recommended by the Speaker of the General Assembly, 'no

more than one of whom shall be a member of the same political party;"

and four appointed at the sole discretion of the Governor ', no more

than two of whom shall be members of the sam litical party' . The

terms of office of the members of the council serving on the date of
enactment of P.L.. ¢ 21 ncdin fore th islature as thi

bill}. shall expire upon the Governor's direct appointment of the new

members pursuant to this subsection.
(3) A public member shall not hold any other State or local elected

[or appointed] office [or employment] while serving as a member of

the council. A public member shall [not receive a salary for service
on the council but shall be reimbursed for reasonable and necessary
expenses associated with serving on the council and may receive such
per diem payment as may be provided in the annual appropriations
act] receive a salary equivalent to that provided by law for a public
member _of the Local Finance Board of the Division of Local

Government Services in the Department of Community Affairs. A

member may be removed by the Governor for cause. Vacancies
among the public members shall be filled [in the same manner in
which the original appointment was made. The members of the
council shall choose one of the public members to serve as the

council's chair.] by appointment by the Governor, according to the
rovisions of su tion a. of this section, and for the remainder of th

unexpired term. The council may employ an executive director and
such professional and clerical staff as it deems necessary and may call
upon the Department of Community Affairs for such assistance as it
deems necessary and may be available to it.

b. The Government Records Council shall:

establish an informal mediation program to facilitate the resolution
of disputes regarding access o government records;

receive, hear, review and adjudicate a complaim filed by any

person concerning 4 denial of access to a government record by a
records custodian;
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issue advisory opinions, on its own initiative, as to whether a
particular type of record is a government record which is accessible to
the public;

prepare guidelines and an informational pamphlet for use by
records custodians in complying with the law governing access to
public records;

prepare an informational pamphlet explaining the public's right of
access o government records and the methods for resolving disputes
regarding access, which records custodians shall make available to
persons requesting access to a government record;

prepare lists for use by records custodians of the types of records in
the possession of public agencies which are government records;

make training opportunities available for records custodians and
other public officers and employees which explain the law governing
access to public records;

*promulgate rules and regulations to establish a uniform
government record request form for all government record requests

(C.47:1A-5), The form shall include certification that a party to a legal

proceeding may not request a government record if the record sought
is the subject of a court order or a pending discovery request. The
council shall make the form available electronically and in print and
shall make the form available to incarcerated iru:lin.-''u:lua_fls;z and

operate an informational website and a toll-free helpline staffed by
knowledgeable employees of the council during regular business hours
which shall enable any person, including records custodians, to call for

information regarding the law governing access to public records and
allow any person to request mediation or to file a complaint with the
council when access has been denied[;] .

In implementing the provisions of [subsections d. and e. of] this
section, the council shall: act, to the maximum extent possible, at the
convenience  of  the  parties;  utilze  wvideo  conferencing.,

teleconferencing, faxing of documents, e-mail and similar forms of
modern communication; conduct virtual meetings and hearings, when

practical and at the discretion of the council; and when in-person

meetings are necessary, send representatives to meet with the parties at
a location convenient to the parties.

The council shall peripdically review the information and format
of its website and make such adjustments as shall be deemed necessary
to_ensure that the information is clearly presented, accessible, and
usefil for the general public. The council shall conduct such an initial
review within six months following the effective date of P.L. . ¢
ipending before the Legislature as this bill).

€. At the request of the council, a public agency shall produce

documents and ensure the attendance of witnesses with respect to the
council’s investigation of any complaint or the holding of any hearing.
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d. Upon receipt of a written complaint signed by any person
alleging that a custodian of a government record has improperly
denied that person access to a govemment record, the council shall
offer the parties the opportunity to resolve the dispute through
mediation,  Mediation shall enable a person who has been denied
access to a government record and the public agency that employs the
records custodian who denied or failed to provide access thereto 1o
attempt to mediate the dispute through a process whereby a neutral
mediator, who shall be trained in mediation selected by the council,

acts lo encourage and facilitate the resolution of the dispute.
Mediation shall be an informal, nonadversarial process having the
objective of helping the parties reach a mutually acceptable, voluntary
agreement. The mediator shall assist the parties in identifying issues,
foster joint problem solving, and explore settlement alternatives.

e. If any party declines mediation or if mediation fails to resolve
the matter to the satisfaction of all parties, the council shall initiate an
investigation concerning the facts and circumstances set forth in the
complaint, The council shall make a determination as to whether the
complaint is within its jurisdiction or frivolous or without any
reasonable factual basis. The council may assign staff attorneys to
conduct  the  investigation, present  findings, and  make
recommendations to the council. If the council shall conclude that the
complaint is outside its jurisdiction, frivolous, or without lactual basis,

it shall reduce that conclusion to writing and transmit a copy thereol 1o
the complainant and to the public agency that emplovs the records

custodian against whom the complaint was filed. Otherwise, the
council shall notify the public agency that employs the records

custodian against whom the complaint was filed of the nature of the
complaint and the facts and circumstances set forth therein,

The public agency that employs the records custodian shall have
the opportunity to present the board with any statement or information
concerning the complaint which the [custodian] agency wishes. If the
council is able to make a determination as to a record's accessibility
based upon the complaint and the [custodian's] agency's response
thereto, it shall reduce that conclusion to writing and transmit a copy
thereof to the complainant and to the public agency that emplovs the
records custodian against whom the complaint was filed. If the
council is unable to make a determination as to a record's accessibility
based upon the complaint and the [custodian's] agency’s response
thereto, the council shall conduct a hearing on the matter in conformiry
with the rules and regulations provided for hearings by a State agency
in contested cases under the "Administrative Procedure Act,”
P.L.1968, c410 (C.52:14B-1 et seq.), insolar as they may be
applicable and practicable.

The council shall, by a majority vote of its members, render a
decision as to whether the record which s the subject of the complaint
is a government record which must be made available for public
access pursuant to PLL. 1963, ¢.73 (C.47:1A-1 et seq.) as amended and
supplemented. If the council determines, by a majority vote of its
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members, that a custodian [has] is found to have knowingly and
willfully viclated P.L.1963, ¢.73 (C.47:1A-1 et seq.), as amended and
supplemented, and [is found] to have uwnreasonably denied access
under the totality of the circumstances, the council may impose the
penalties provided for in section 12 of P.L.2001, ¢.404 (C4T:1A-11)
on the public agency that employs the custodian,

A decision of the council may be appealed to the Appellate
Division of the Superior Court.  Such appeals shall be filed within
I[30] 45% days from the date the council renders a decision. A
decision of the council shall not have value as a precedent for any case
mitiated in Superior Court pursuant to section 7 of P.L.2001, c.404
(CAT:1A-6).  All proceedings of the council pursuant to this
subsection shall be conducted as expeditiously as possible.

Beginning |8 months following the effective date of P.L. . C

(pending  before the Lemslature as this bill), the council shall

adjudicate all complaints that come before it within 90 days of the
complaint’s filing, with the ability to extend for 2[30] 45% days for
sood cause, exclusive of any time period during which the parties are

engaged in a mediation process pursuant to this section.  The council

hall malk h organizational adjustments and modify its pr I

a timeframe,

f.  The council shall not charge any party a fee in regard to actions
filed with the council. The council shall be subject to the provisions of
the "Open Public Meetings Act," P.L.1975, ¢.231 {C.10:4-6), except
that the council may go into closed session during that portion of any
proceeding during which the contents of a contested record would be

disclosed. [A requestor who prevails in any proceeding shall be
entitled to a reasonable attorney’s fee.] 2A requestor who prevails in
any_proceeding may be entitled to a reasonable attorney’s fee as
provided for in section 6 of P.L.2001, ¢ 404 (C.47:1A-6).2

g. The council shall not have jurisdiction over the Judicial or
Legislative Branches of State Government or any agency, officer, or
employee of those branches,

2h, The Superior Court shall provide the Government Records

Council a list of all actions which have been brought before the courts
filed pursuant to P.L.1963, ¢.73 (C.47:1A-1 et seq.), commonly known
as the open public records act. which have been settled by the parties

thereto.  Such a list shall provide the docket number and names of the

parties to the action. The council shall compile a database comprised

of the data provided by the Superior Court.

The Administrative Office of the Courts, on behalf of the Superior
“ourt of New hall vide th wernment Recor ouncil a

rt_at the end of h rt r of all fil rsuant t
P.L. 1963, ¢.73 (C47:1A-1 et seq.). The report shall be grouped by
defendant and county filed in and shall include a comprehensive list of
all cases filed with a summary judgment regarding P.L.1963. ¢.73
(CAT:1A-1 et seq.), Statewide, itemized by the following factors:
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(1) Case caption:

(21 County of venue;

(31 Docket number;

(41 Counsel of records;

(5) Case disposition; and

{6) Attorney”s fees requested and awarded,®
{cf: P.L200T, c.404, 5.8)

[6.152% Section 12 of P.L.2001, c.404 (CA4T:1A-11) is
amended to read as follows:

12. a. [A] If a public official, officer, employee, or custodian
[who] is found to have knowingly and willfully [viclates] violated
P.LI963, c.73 (C47:1A-1 et seq.), as amended and supplemented,

and [is found] to have unreasonably denied access under the
totality of the circumstances, the public apency that employs the

custodian, officer, emplovee, or official shall be subject to a civil

penalty of 1,000 for an initial violation, 52,500 for a second
violation that occurs within 10 years of an initial violation, and
£5,000 for a third violation that occurs within 10 years of an initial
violation. [This penalty] The penalties authorized pursuant to this
subsection may be imposed by the courts or by the Government
Records Council,

b. A reguestor *[who is found to have sold the data obtained by

a records request,]* who is found to have intentionally failed to

certify that a records request is for a commercial purpose [, who is
a data broker, or who is making the reqguest on behalf of and for the

f a data ker, and is found to have intentionall rtified that
the requestor is not a data broker or is not making the request on

behalf of and for the use of a data broker.]* shall be subject to a
civil penalty of $1.000 for the first offense, $2,500 for the second
offense, and $5.000 for each subsequent offense. The penalties may
be imposed by the courts,

¢, These penalties shall be collected and enforced in
proceedings in accordance with the "Penalty Enforcement Law of
1999, P.L. 1999, ¢.274 (C.2A:58-10 et seq.), and the rules of court
governing actions lor the collection of ¢ivil penalties. The Superior
Court shall have jurisdiction of proceedings for the collection and
enforcement of the penalty imposed by this section.

d. Appropriate  disciplinary proceedings may  be initiated
against a public official, officer, employee or custodian against
whom a penalty has been imposed.

(ef: P.L200L, c.404, 5.12)

2[7.162 Section 2 of P.L.2021, ¢.371 (C.47:1B-2) is amended
to read as follows:

2. a. An authorized person seeking the redaction or
nondisclosure of the home address of any covered person from
certain records and Internet postings consistent with section 2 of
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P.L.20135, 226 (C.47:1-17), section | of P.L.1995, ¢.23 (C4T:1A-
1.1), or section 6 of P.L200L, c404 (C.47:1A-5) shall submit a
request in accordance with section | of P.L.2021, ¢ 371 (C4T:1B-1)
to the Office of Information Privacy through the secure portal
established by the office. The address shall only be subject to
redaction or nondisclosure if a request is submitted to and approved
by the Director of the Office of Information Privacy,

b, (1} A public agency shall redact or cease to disclose, in
accordance with section 6 of P.L.2001, c404 (C47:1A-5) and
section 1 of P.L.1995, ¢.23 (CA4T:1A-1.1), respectively, the home
address of a covered person approved by the Office of Information
Privacy not later than 30 days following the approval. A public
agency shall also discontinue the redaction or nondisclosure of the
home address of any covered person for whom a revocation reguest
has been approved not later than 30 days following the approval.

(2) A custodian of a public agency who makes a reasonable

effort to comply with this subsection shall be presumed to have

acted without willful, purposeful, or reckless disregard of the law.

¢, An immediate family member who has sought and received
approval under subsection a, of this section and who no longer
resides with the active, formerly active, or retired judicial officer,
law enforcement officer, child protective investigator in the
Division of Child Protection and Permanency, or prosecutor shall
submit through the portal a revocation request not later than 30 days
from the date on which the immediate family member no longer
resided with the judicial officer, law enforcement officer, child
protective investigator in the Division of Child Protection and
Permanency, or prosccutor.

d. A person submitting a request pursuant to subsection a. of
this section shall affirm in writing that the person understands that
certain rights, duties, and obligations are affected as a result of the
request, including:

(1) the receipt of certain notices from non-governmental entities
as would otherwise be required pursuant to the "Municipal Land
Use Law," P.L.1973, ¢.291 (C.40:33D-1 et seq.);

{2} the signing of petitions related to the nomination or election
of a candidate to public office or related to any public question;

(3} the eligibility or requirements related to seeking or accepting
the nomination for election or election to public office, or the
appointment to any public position;

{4) the sale or purchase of a home or other property, recordation
of a judgment, lien or other encumbrance on real or other property,
and any relief granted based thereon;

{(5)  the ability to be notified of any class action suit or
settlement; and

(6) any other legal, promotional, or official notice which would
otherwise be provided to the person but for the redaction or
nondisclosure of such person's home address pursuant to subsection



(=T - - T R PY I S

29
30
31
32
33
34
33
36
37
38
39

41
42
43

43

47
48

52930 [2R] SARLO, BUCCO
27

a. of this section,
fef: PLL.2023, ¢ 113, 5.4)

2[8.17.2 (New section) a. Notwithstanding any other law or
rule or regulation to the contrary, whenever there is filed a verified
complaint to the Superior Court of the county in which the request
for access to government records was made under P.L.1963, ¢.73
(C.47:1A-1 et seq.) alleging that a requestor has sought records
*[thereunder for the purpose to harass a public agency, or to] with
the intent to® substantially interrupt *the performance of®
government function, the court may issue a protective order limiting
the number and scope of requests the requestor may make or order
such other relief as it deems appropriate, including referral of the

%5r & waiver of the reguired response time®.

matter to mediation

The court may issue the protective order if it finds *by clear and
convineing evidence® that the requestor has sought records under
P.L.1963, ¢.73 (C.4T:1A-1 et seq.) *[for the purpose of harassing
the public agency, or to] with the intent to? substantially interrupt
Yhe performance of? government function [, as the term harass is
defined in N.J.5.2C:33-4]%. The complaint shall be accompanied
by a declaration of facts by the public agency withholding the

records demonstrating that it has complied with P.L.1963, .73
(C.47:1A-1 et seq.) and has made a good faith effort to reach an
informal resolution of the issues relating to the records requests.

The requestor shall have notice and an opportunity to answer the
allegations set forth in the petition submitted by the public agency.

The public agency shall have the burden of proof by clear and
convincing evidence.

The court’s consideration of a public agency’s complaint for
relief shall proceed in a summary or expedited manner,

b. The order specified in subsection a. of this section may limit,
or, in appropriate circumstances, eliminate the public agency’s duty
to respond to government records requests from the reguestor in the
future.

2;. Requests  for  government  records  filed by a  labor

organization or by a contractor signatory to a collective bargaining

agreement secking information material to the enforcement of State

or federal statutes or regulations regarding but not limited to wage

and hour protections, workplace safety, or public procurement and
lic_hiddi includi t not limi t ts for certifi
payrolls or information about all bids submitted in response to a
public_procurement process subsequent to the deadline for the
submission of all bids for that solicitation, when the request by the
labor organization  or _contractor  signatory is  not  sought in
connection to_or_in furtherance of discovery requests in_a courl
proceeding, shall not be considered to be intended to interrupt

sovernment lunctions, and shall not form the basis for the filing of
2

a complaint under this section.
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I[9. (New section) a. A data broker business entity conducting
business in this State shall register with the Division of Revenue
and Enterprise Services in the Department of the Treasury. The
division shall impose an annual fee of $250 for each registration.
The fee shall be deposited into the fund created pursuant to
subsection c. of this section. For the purpose of this section, “data
broker™ shall have the same meaning as in section 1 of P.L.1995,
c23(C4TA-1.1).

b. The Department of the Treasury may issue rules and
regulations necessary to effectuate the purpose of this section. The
rules and regulations shall be effective immediately upon liling
with the Office of Administrative Law for a period not 1o exceed
one year and may, thereafier, be amended, adopted, or readopied in
accordance with the "Administrative Procedure Act.” P.L.196E,
c.410({C.52:14B-1 et seq.).

c. There shall be created in the Department of the Treasury a
dedicated, non-lapsing fund for providing grants to political
subdivisions of the State for the purpose of providing access to
government records electronically, including through the use of
shared services agreements. The fund shall be administered by the
State Treasurer., Monies in the fund shall be appropriated annually
solely for this purpose.]*

Lo (Mew section) The Attorney General shall establish a
Police Record Access Improvement Task Force to investigate the
existing statutes governing public access to police records and
develop recommendations for necessary changes to the law.

The members of the Police Record Access Improvement Task
Force shall be comprised of 12 members. The membership ol the
task force shall be as follows:

The Attorney General, or the Attorney’s General designee, who
shall serve ex officio, as Chair;

Seven public members, appointed by the Governor, one who is a
member of law enforcement, one who is a county or municipal
prosecutor, one who is a criminal defense attorney or public
defender., one who is a member of a social justice advocacy
organization, one who is a member of the New Jersey Press
Association, one who is a member of the New Jersey League of
Municipalities, and one who is a member of the New Jersey
Association of Counties,

Two public members, appointed by the Governor upon the
recommendation of the President of the Senate; and

Two public members, appointed by the Governor upon the
recommendation of the Speaker of the General Assembly.

The task force shall submit to the Governor and to the
Legislature, pursuant to section 2 of P.L.1921, c 164 (C.52:14-
19.1), recommendations for changes to the law.

The Department of Law and Public Safety shall provide
stenographic, clerical, and other administrative assistance and
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professional staff as the task force requires to carry out its work.
The task force shall be entitled to call to its assistance and avail
itself of the services of the employees of any State, county, or
municipal department, board, bureau, commission, or agency as it
may require and as may be available for its purposes.

The public members of the task force shall serve without
compensation, but may be reimbursed for necessary and actual
expenses incurred in the performance of their duties to the extent
that funds are made available for that purpose. ]*

![] 1.] i’ (Mew section) a. The provisions of this section shall
apply only to the New Jersey Division of Elections, the New Jersey
Election Law  Enforcement Commission, County Boards of
Elections, County Superintendents of Elections, County Clerks,
Municipal Clerks, Fire District Board Clerks, School District
Business Adminmistrators, and School District Board Secretaries,
hereafter referred to as an “election agency™ or “election agencies.”
Except as otherwise provided for in this section, all provisions of
this act, P.L. ,c.  (pending before the Legislature as this bill),
shall apply to all election agencies. MNothing herein shall be
construed to mean that an election agency is required to provide a
record in response to a request for records, unless it has made or
received and maintains said requested record pursuant to law or
regulation,

b, MNotwithstanding any other law. rule, or regulation to the
contrary, except as otherwise provided in sections 2 and 3 of
P.L.2021. ¢.371 (C.47:1B-1 et seq.). subsection b. of section 1 of
P.L.1994, c.148 (C.19:31-3.2), or in any rules or regulations
promulgated by the Secretary of State pursuant to subsection £ of
this section, the following shall be records for which the provided
information shall not be redacted by an election agency except for
voter signatures, Social Security numbers, driver license numbers,
and non-driver identification numbers:

(1) Voter registration forms and forms changing the provided
information thereof;

(2) Party affiliation forms and forms changing the provided
information thereof:

{3) Applications for a vote-by-mail ballot, except as otherwise
provided in sections 3 and 13 of P.L.2020, .70 (C.19:63-1 et seq.);

{4) Forms or reports submitted to the Election Law Enforcement
Commission;

{5) Nominating petitions for any candidate for any elected
office, which shall be provided in a manner that includes voter
signatures on such petitions;

(6) Petitions to recall an elected official, which shall be
provided in a manner that includes voter signatures on such
petitions;
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{(7) Petitions or submissions for any public question or referenda
to be considered by voters, which shall be provided in a manner that
includes voter signatures on such petitions;

(8) Any submissions, responses, objections, or challenges
pertaining to a record referred to in this subsection; and

(9 Any addendums, amendments, corrections, withdrawals, or
accompanying forms or submissions pertaining to a record referred
to in this subsection.

¢, Motwithstanding any other law, rule, or regulation to the
contrary, the following shall be records and information that an
election agency shall make available to requestors for immediate
access and transmission via email as soon as possible, but not later
than two business days after receipt of the request, provided the
request is not for a commercial purpose, for which a fee shall not be
charged nor collected:

(1) Nominating petitions for any candidate for any elected office
filed with the election agency within the preceding 90 days of the
date the request is received;

(21 Petitions to recall an elected official filed with the election
agency within the preceding 90 days of the date the request is
received;

{3) Petitions or submissions for any public question or referenda
to be considered by voters filed with the election agency within the
preceding 90 days of the date the request is received,

{4) Any submissions, responses, objections, or challenges filed
with the election agency within the preceding 90 days pertaining to
a record referred to in this subscction;

(5) Any addendums, amendments, corrections, withdrawals, or
accompanying forms or submissions filed with the election agency
within the preceding 90 days pertaining to a record referred to in
this subsection; and

{(6) The inspection and transmission deadline requirements of
this subsection shall be deemed satisfied if an election agency posts
on its website the records and information referred to in this
subsection.

d. NMNotwithstanding any other law,. rule, or regulation to the
contrary, the following in paragraphs (1) through (4) of this
subsection shall be records and information that an election agency
shall make available to requestors for immediate access and
transmission via email as soon as possible, provided the request
pertains only to an election to be held within 16 days after the date
of the request and is not for a commercial purpose.  The
transmission shall be not later than two business days after receipt
of the request when said request 1s made between one and 15 days
before the date of the election pertaining to the request. For any
request submitted the day before an election by noon, the request
shall be completed by noon the day of the election, A fee shall not
be charged nor collected. This subsection shall apply to:
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{1} Lists, in a format capable of being sorted by the requestor, of
registered voters, including their name, address, party affiliation,
and municipal voting ward and district, who have requested, been
mailed, or returned a vote-by-mail ballot, including the dates the
ballot was requested by the voter, mailed to the voter, and received
by the appropriate election agency;

{2) Lists, in a format capable of being sorted by the requestor, of
registered voters, including their name, address, party affiliation,
and municipal voting ward and district, who have cast a vote during
the early voting period, including the date and polling location the
vole was casl;

{3) The inspection and transmission deadline requirements ol this
subsection shall be deemed satisfied if an election agency posts on
its website the records and information referred to in this
subsection; and

{4) Whenever the requirements of this subsection would cause a
voter's privacy to be violated, the information shall be provided in a
manner that maintains the privacy of the voter.

e, The following records or information shall not be subject to
disclosure pursuant to a request for public records:

{1} Ballots marked by a wvoter, vote tabulations, or election
results for any election prior to the time of the closing of the polls
on the date of the election, except as otherwise provided for by law,
rule, or regulation; and

(2) Manuals instructions, specifications, technical information,
or programming code of computers, software, applications,
networks, tablets, voting machines, printers, scanners, and any other
equipment, systems, policies or plans used for the conduct of
elections, the disclosure of which, could have the potential to
jeopardize the security, integrity or accuracy of the conduct of
elections, tabulation of votes, or determination of election results,
except as otherwise provided for by law, rule, or regulation, or in
response to a subpoena or order of a court or tribunal of competent
jurisdiction.

f. The Secretary of State may adopt regulations necessary to
effectuate the purposes of this act, which regulations shall be
effective immediately upon filing with the Office of Administrative
Law for a period not 1o exceed 18 months, and may, thereafier, be
amended, adopted or readopted in accordance with the provisions of
the "Administrative Procedure Act,” P.L. 1968, c.d410({C.52:14B-1 et
seq.).

[12.] 9.2 (New section) a. 2[The provisions of section 1 of
P.L.1963, ¢.73 (C.47:1A-1), section | of P.L.1995, ¢.23 (C.47:1A-
1.1}, sections &, 7, and & of P.L.2001, c.404 (C.47:1A-5 through
4T 1A-T), and section 2 of P.L2021, ¢371 (C47:1B-2), as
amended by sections 1 through 5 and section 7 of P.L. . €
{pending before the Legislature as this bill), shall apply
retroactively to all complaints and appeals pending before the
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Government Records Council, the Superior Court or the Supreme
Court of New Jersey filed prior to the effective date of P.L. | ¢
(pending before the Legislature as this bill), provided, however, that
nothing in this section shall be construed as to retroactively reduce
the statute of limitations governing any complaint or appeal pending
before the Government Records Council, the Superior Court or the
Supreme Court of New Jersey.

b.J* All complaints and appeals pending before the Government
Records Council or the Superior Court filed prior to the effective
date of P.L.
either anonymously or using a fictitious name or identity, may be
dismissed with prejudice upon a motion by the public agency,
unless the complainant files an amendment to their complaint that
accurately identifies their name and mailing address within 90 days
of the effective date of P.L.  , ¢, (pending hefore the Legislature
as this bill).

*[c.]1 b.* The parties to any complaint or appeal pending before
the Government Records Council, the Superior Court or the
Supreme Court of New Jersey filed prior to the effective date of
P.L. ¢ (pending before the Legislature as this bill), shall be
permitted to file an amendment to their respective complaints and
answers within 90 days of the effective date of P.L. | ¢. (pending
before the Legislature as this bill).

, & (pending before the Legislature as this bill),

10, (New section) a. A person who has obtained a photograph

or video recording pursuant to P.L. 1963, .73 (CA47:1A-1 et seq.).

and who is not a subject of the photograph or video footage, shall

not disclose anv indecent or graphic images of the subject’s

prior_written consent of the subject of the photograph or video

footage or written consent of the legal next of kin if the subject is
deceased,

W W W i
subsection a. of this section shall be guilty of a disorderlv persons
offense,

¢, As used in this section:

“Disclose™ means to sell, manufacture, give, provide, lend, mail.
deliver, transfer, publish., post, distribute, cireulate, disseminate,
present, exhibit, advertise, offer, share, or make available through

the Internet or by any other means, whether or not for pecuniary
in.
“Indecent or graphic” means images depicting exposed intimate
parts in_a manner that would be clearly visible to a reasonahble
ErSOIL.
“Intimate parts” means the following body parts: sexual organs,
, . thigl in, | P
PErson.
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“Subject of the photograph or video footage™ means a person
2

who appears in the photograph or video recording,

*[13.] 11.% a. There is hereby appropriated $4,000.000 from the
State General Fund to the Department of Community Affairs to
provide grants to political subdivisions of the State for the purpose
of making government records that are accessible under P.L. 1963,
.73 (CA7:1A-1 et seq.) available electronically, including through
the use of shared services agreements.,

b.  There is hereby appropriated 54,000,000 from the State
General Fund to the Department of Community Affairs for the
Government Records Council.

Zc, There is hereby appropriated $2.000,000 from the State
General Fund to the Department of Community Affairs for the
Government Records Council to effectuate the purposes of section 8
of PLL.2001, c.404 (C.47:1A-7) as amended by section 5 of P'.L.
¢ (pending before the Legislature as this bill).*

2[14.] 12.® This act shall take effect 2[30] 90* days following
the date of enactment 2[, except as otherwise provided for in this
act, and except that section 9 and section 11 shall take effect eight
months following the date of enactment. The Attormney General,
Department of Community Affairs, the Government Records
Council, the Department of the Treasury, and the Department of
State may take any anticipatory administrative action in advance as
shall be necessary for the implementation of this act.]*



GOVERNOR'S STATEMENT UPON SIGNING
SENATE BILL NO. 2930
(SECOND REPRINT)

Today I am signing Senate Bill No. 2930 (Second Reprint),
which makes wvarious changes to the Open Public Records Act and
appropriates $10 million.

Before 1 discuss the merits of the bill, I want to
acknowledge that I know that this decision will disappoint many
members of the advocacy community, including a number of social
justice, labor, and environmental corganizations, among others.
I have heard the many cbjections to the bill directly, and I
know that they are made in goocd faith and with good intentions.
I alsc commend everyone who has engaged in this debate for
making their woice heard, which is the foundation of our
democratic system of government.

Perhaps the most troubling concern that I have heard is that
signing this bill will both enable corruption and ercde trust
in our democracy. I understand we are living in a moment where
our democracy feels more fragile than ever, with a former
President who has been indicted for inciting an insurrection
during his final days in office inexplicably within striking
distance of the White House once again. And I know that closer
to home, New Jerseyans across the political spectrum feel deeply
betrayed and outraged by the serious allegations that our senior
United States Senator accepted bribes from a foreign government.

If T believed that this bill would enable corrupticn in any
way, I would unhesitatingly veto it. In my first week in office,
I crdered a comprehensive audit of the Economic Development
Authority’s tax incentive programs, as 1 had reason to believe
that under the prior administration, they were designed to favor
special interests and the well-connected. I successfully fought
to reform those programs and introduce important safeguards,
even when there was little appetite to amend them. In 2021,
when legislation was sent to my desk that would have eliminated
mandatory prison sentences for public corruption offenses, 1

vetoed it on multiple occasions. And more recently, when
Senator Menendez was indicted, I called for his immediate
resignation that same day. Throughout my tenure in office, 1

have sought not only to lead an administration free from
corruption, but alsc to speak out against it in all of its
forms.

As for the health of our democracy here in New Jersey, 1
know that it is far more robust than when my Administraticn took
office. Since I took office, in partnership with the
Legislature, we have established automatic wvoter registration
and online wvocter registration. We enacted in-perscon e=early



voting and made it far easier to wvote by mail. We restored
voting rights for owver 80,000 New Jerseyans on probation or
parocle. We enacted legislation that will allow 17-year-olds to
vote in primaries if they turn 18 by the general election. And
we are by no means done, I continue to call for legislation
allowing same-day wvoter registration and enabling 16- and 17-
year-olds to wvote in school board elections, and I am hopeful
that these bills will move through the Legislature soon.

With this history in mind, when it comes to the legislation
on my desk, I take the concerns regarding corruption and trust
in our democracy extremely seriously. However, my
responsibility as Governcr 1is to evaluate the bill on the
merits, regardless of how it may be perceived. And in making
this evaluation, I am mindful that this bill was the product of
a great deal of discussion and compromise.

The COpen Public Records Act (“OPRA") was enacted in 2002.
In the last 22 years, the statute has not been the subject of
any type of comprehensive update until now. Today’'s world is
very different than 2002, a time when the Internet was far less
ubigquitous and there was wvastly less access to individuals'
persconal information, While case law on OFPRA has evolved, 1t
is also appropriate for our democratic branches of government
to take a lock at the statute, informed by how varicus provisions
have played out in practice.

The kill encourages pubklic reccrds toc ke placed on agency
websites to the extent feasible, so they will be readily
accessible even without an OPRA request, and appropriate funds

to support those efforts. Furthermore, if the requestor is
referred to the public agency’'s website, the bhill reguires that
the agency assist reguestors in locating those records. The

kill also provides additional flexikility for submitting
requests by allowing their submission wia form, letter, or
email. With regard to perscnal information, the bill takes a
number of positive steps. It defines perscnal identifying
information and specifically adds new protections for month and
day of birth, personal email addresses, the street address
portion of a perscon’s primary or secondary home address,
information akout minors, and information protected under the
Health Insurance Portability and Accountability &Act of 1996
(HIPRA) .

The bhill alsc modernizes the Government Records Council
(“"GRC") to enhance public access in a number of ways. It
requires the GRC to update its website periodically to better
assist the public, and to create a database of OPRA cases in
Supericor Court so that the puklic has easy access to how those
matters were handled and resclwved. The bill also reguires the
GRC to use videoconferencing and conduct wirtual meetings and
hearings, so that all members cof the public have access to their
proceedings. The bill preserves the ability for regquestors to
file in the GRC without pavying a filing fee, and reguires the



GRC to promptly adjudicate matters to ensure that it remains a
viable forum for challenging a denial of access.

In additicn to these provisions that update the law to better
reflect today’'s world, the bill alsoc codifies a number of
judicial decisions. For example, the bill requires a date
range, a subject matter, and the identification of an emploves,
account, or job title of the individual whose records are to be

searched. This is the standard laid out by the Appellate
Division in Burke wv. Brandes, 429% N.J. Super. 169 (App. Div.
2012y . The bill codifies the Supreme Court’s decision in

Gilleran v. Twp. of Bloomfield, 227 N.J. 1539 (2016) governing
access to security camera recordings and expands that access to
be available under OFRA, not just the common law right of access.
and in addition to creating new statutory protections for
individuals’ privacy, as described above, the bill also codifies
judicial decisions protecting the persconal information that
citizens provide to the government, such as contact information
provided to receive updates from the government, Rise RAgainst
Hate v. Cherry Hill Twp., A-1440-21 (App. Div. Mar. 29, 2023).

The provisicn of the bill that has undoubtedly received the
most attention is the change to fee shifting. Under current
law, when the regquestor is a prevailing party, the award of
attorney’s fees is mandatory. It is clear that many advocacy
groups firmly believe that mandatory fee shifting is necessary
to incentivize compliance with OPRA. At the same time, many
local officials argue that this provision unnecessarily
incentivizes litigation when municipal and county clerks are
trying their best to abide by the statute and denials of access
are inadvertent or unintenticonal. These loccal officials note
that this litigation, and the attorney’s fees that result,
impose significant costs on taxpayers.

I am aware that many discussions were held in an effort to
find a compromise on this issue. Ultimately, the Legislature
included language that continues mandatory fee shifting,
uncapped, in instances where there is 1) bad faith by the public
entity; 2) a knowing and willful wiclation of OPRA; or 3) an
unreasonable denial of access. In all other circumstances,
attorney’'s fees may be awarded - the same standard that 1is
currently in place under the Law Against Discrimination, the
Civil Rights Act, and the federal Freedom of Informaticon Act.
Just as state and federal courts have been able to responsibly
decide the issue of attorney’s fees under these other statutes,
I am confident that bkoth cur courts and the GRC will utilize
their new discretion regarding attorney’s fees wisely. My
AZdministration will monitor the implementation of this provision
closely to ensure there are no adverse impacts.

Another provision that has garnered a significant amount of
controversy concerns the ability of public entities to sue
requestors. In order to prevent abuse, the bill establishes an
extraordinarily high standard for such lawsuits, as the public



entity must prove harassment or substantial interruption of
government functions by clear and convincing evidence. Some
advocacy groups claim that the mere threat of a lawsuit will
deter citizens from making requests under OFRA. However, I
signed an important law last September that protects individuals
from meritless lawsuits intended to intimidate them for
exercising their free speech rights. I am confident that this
“anti-SLAPE" law will allow individuals to obtain expedited
dismissals of any improper lawsuits brought under this new
provision of OPRA.

Lfter a thorough examination of the provisions of the bill,
I am persuaded that the changes, wviewed comprehensively, are
relatively modest. The categories of documents currently
subject to COPRA does not change at all. Under the bill, the
manner by which regquests are made and the specificity required
for such reguests is consistent with current practice.
Important protections, such as the ability to file requests
anonymously and have access to records related to collective
bargaining, are preserved or strengthened.

With respect to the GRC, as mentioned earlier, the bkill
requires it to make better use of technoleogy and remain
accessible to the public, and alsc provides an additional
appropriation of $6 million to help the GRC carry out its work.
Given the GRC's important role, especially in applying the
attorney’'s fees provision, I will ensure that my four
appointments to the GRC are well-respected figures with
unimpeachable credentials on issues of public access and the
public interest.

As mentioned earlier, this legislation was proposed after
extensive deliberation and compromise, and passed with
bipartisan support in both chambers. In additicn to support
from the Senate President and the Speaker, the Senate Minority
Leader was a prime sponsor of the bill and the Assembly Minority
Leader wvoted for it as well. Owver a hundred mayors from both
parties have asked for it to be enacted into law. I understand
that some may wview this support cynically, but I do not believe
it is fair to dismiss an overwhelming kipartisan consensus from
local elected officials. Serving in local elected office is a
deeply thankless and glamour-free job, and I have consistently
found mayors from both parties to be dedicated and hard-working
public servants. Mayors subject themselwves to constant scrutiny
by their neighbors and their wvery own communities, especially
in the age of social media, and I simply reject the idea that
those calling for the bill’s passage are part of a nefarious
plot to evade transparency and accountability.

The enactment of OPRA in 2002 was a landmark achievement
that should be celebrated. But like any document meant to apply
to a changing society, it must ke periocdically updated,
particularly as technology 1s rapidly evolving. The
Legislature’s task of balancing all of the interests involwved



in this challenging issue was not an easy one and should not be
subject to derision. While I do not bkelieve the concerns raised
about some provisions of the bill are irrational, I am persuaded
that the safeguards in the bill and the protections provided by
the GRC and the courts are sufficient to mitigate them.

s a result, I am making the decision toc sign this kill
into law.

Date: June 5, 2024
/s/ Philip D. Murphy

Governor

Bttest:
/s/ Parimal Garg

Chief Counsel to the Governor









Amy Malamut Bio

Amy graduated from Seton Hall University School of Law in 2009, She clerked for the presiding
Judge of the Family Part in Union County, NJ for the 2009-2010 term and then exclusively
practiced family law at mid-size law firms until 2019. Amy first worked at Norris McLaughlin &
Marcus, PA in Bridgewater, NJ and then Obermayer Rebmann Maxwell & Hippel LLP in Mt.
Laurel, NJ. Since October 2019, Amy has worked alongside her husband, Jim, in the mortgage
business. Amy has worked as a loan processor, loan coordinator and most recently as a licensed
mortgage loan originator. Over the last few vears, Amy has come to realize how imperative it is
for all matrimonial clients to consult with a mortgage professional at the outset of their divorce or
scparation to discuss their realistic housing options, credit worthiness, marital home value, etc.
Amy recalls how much time and energy is often wasted at the end of or shortly after a divorce
scrambling to figure out what to do with the marital residence when little is known about the
parties’ actual abilities to complete a buy-out, refinance, or purchase a new property. As a loan
officer with a background in family law, Amy is uniquely qualified to discuss purchase and
refinance options with separating or divorcing buyers, as well as with their realtors and attorneys.






4.  If parties are married less than ten years, is the U.S. Military
required to make a direct payment to a former spouse via a QDRO
Equivalent if so Ordered by a Court for equitable distribution?

a.  No. Under The Uniformed Services Former Spouses'
Protection Act (USFSPA), a member (i.e. Participant) and
former spouse must have been married to each other for 10
years or more during which the member performed at least 10
years of military service creditable towards retirement
eligibility (the 10/10 rule). If the 10/10 rule is not met then
no direct payments to a former spouse (i.e. Alternate Payee)
for equitable distribution.

5. And the final tip, to settle much confusion... Can a QDRO be
prepared if a Participant 1s already retired/collecting pension
benefits?

a.  Absolutely, in virtually all cases a QDRO can be entered
even if a Participant is already retired.

Special thanks to Rodney D. Troyan, Esq. of Troyan & Associates, P.A. for his assistance with this
topic.



Alison J. Sutak, Esq.

Alison J. Sutak, Esg. is a founding partner at Arndt, Sutak & Miceli, LLC in Edison. She received her
law degree from Seton Hall University School of Law in 2011 and has practiced family law
exclusively for her entire career. She is the 2024 recipient of the Martin 5. Goldin Family Law
Award, presented by the Middlesex County Bar Association, as well as the 2019 recipient of the
Middlesex County Bar Association’s Young Lawyer of the Year Award. She is a former law clerk to
the Honorable Teresa A. Kondrup Coyle, J.5.C. of the New Jersey Superior Court, Family Part in
Monmouth County. Ali, along with her partner, Lauren A. Miceli, founded the Aldona E. Appleton
Family Law Inn of Court in Middlesex County in 2017. She currently serves as its Treasurer. In
2022, she served on the NISBA Putting Lawyers First Taskforce and was instrumental in the
removal of question 12B of the New Jersey Character & Fitness application for Bar candidates.
She has served as an Early Settlernent Panelist since 2016 and is certified in Collaborative law.
She is admitted to practice in New Jersey and New York. She coaches softball in her free time and
also serves as PTA secretary for her daughter’s elementary school. She lives in Old Bridge with
her husband and two daughters.






2. What happens if a person with a Power of Attorney (maybe a child from a
prior marriage) diverts the assets of an incapacitated party away from the
spouse?

B. A “Lien on a Person’s Estate™ 1s potentially a meaningless way to enforce the
provisions of a Prenuptial Agreement (or MSA).

1. Understand the difference between probate and non-probate assets.

2. If an estate has no probate assets, there is nothing to put a lien on, and the
spouse has no meaningful means for recovery.

C. Potential Fixes:
I. Contingent Waivers.
2. Additional Disclosures.
3. Provide Pre-death Standing to Challenge Noncompliance.

II. The Smaller “Black Hole™

A. New Statute,
1. As we all know, the “black hole” was recently closed as it relates to
equitable distribution, spousal elective share, and intestacy.

B. Existing Law.
1. A smaller black hole still exists for individuals embroiled in a divorce

action who die before updating their wills/beneficiary designations to
exclude the (to be) ex-spouse.

2. Currently the law provides that only an actual divorce or annulment
revokes (1) bequests under a will or as a named beneficiary to an account
or contract, (2) appointment of a (to be) ex-spouse as a fiduciary under a
will (executor or trustee), and/or (3) the status of a (to be) ex-spouse as a
joint owner of an asset with rights of survivorship.

C. What to Do...

I. When a client comes into your office to commence a divorce action, one of
the first things he or she should do is change their will to exclude their spouse.

2. What good is continuing the equitable distribution action after death if the (to
be) ex-spouse is still the beneficiary under the will and inherits everything

anyway?’



Cheryl is a Partner in Manes & Weinberg, LLC in Mountainside, New Jersey. She concentrates
on providing comprehensive estate planning, probate and estate administration, and guardianship
services. Cheryl takes pride in working closely with her clients to create personalized estate
plans that truly reflect their wishes and values. Cheryl’s LL.M. in Taxation also equips her with
invaluable insight into complex tax planning to help minimize estate and gift tax.

One of Cheryl’s passions is assisting clients in developing and revising their estate plans in
response to changing life circumstances. Whether it's due to a divorce, remarriage, or other
significant change, she provides creative and thoughtful strategies for clients to address the needs
of all their loved ones in potentially complicated situations. Additionally, Cheryl advises on
estate planning and incapacity 1ssues when clients are developing prenuptial agreements, with
the aim of anticipating and addressing commonly overlooked eventualities.


















JASMINA WOODSON, CPA/ABVICFF

Senior Manager

Jasmina Woodson is a senior manager in the Forensic and Valuation Services group at WithumSmith+Brown
{Withum) Saddle Brook, NJ. Jasmina is involved in the performance of business valuations of closely held companies,
preparing cash flow analyses, preparing complex tracing analyses, and analyzing marital lifestyle. Jasmina's
experience includes marital litigation, forensic investigations, bankruptcy litigation, partnership/shareholder disputes,
and economic damage calculations. She also contributes her traditional accounting background attained earlier in
her public accounting career, which began at PricewaterhouseCoopers, LLP in their audit department.

Jasmina is a licensed Certified Public Accountant (CPA) in the state of New Jersey. She is also Accredited in Business
WValuation (ABV) and Certified in Financial Forensics (CFF) by the American Institute of Certified Public Accountants
(AICPA). She is a member of the AICPA, including their Forensic and Valuation Services Group, and the New Jersey
Society of Certified Public Accountants (NJCPA). Jasmina is also a member of the National Association of Black
Accountants, Inc. (NABA). Between 2017 and 2024, Jasmina held several positions on the NABA Northern New
Jersey chapter's (NABA NNJ) Board, including Programs Committee Chair, 1% Vice President, 2" Vice President,
and Scholarship Committee Co-Chair. In addition, Jasmina served on the Board of the American Conference on
Diversity from 2019 through 2020,

In 2020, Jasmina was recognized as a Withum Emerging Leader. She also served on Withum's Team Member
Advisory Board for two consecutive years and has been an active member of Withum's team member resource
groups (TMRG), BLAAC (Black, Latin, African American, African, and Caribbean) and WoW (Women of Withum).
Beginning in July 2024, Jasmina will serve in a two year term as the Co-Lead for BLAAC.

In 2022, Jasmina was honored with the Black Leadership Award by Profiles in Diversity Journal.

Jasmina is a Summa Cum Laude graduate from Delaware State University with a Bachelor of Science in Accounting
and a Rutgers University graduate with a master's in financial accounting.















































































































LAW FIRM, LLC
Attorney (1D #)
Email address
Address

Phone:

Attorneys for

SUPERIOR COURT OF NEW JERSEY
Party Name, CHANCERY DIVISION: FAMILY PART
COUNTY

Plaintiff,
DOCKET NO. FM-

V.
Civil Action
Party Name,
AFFIDAVIT OF
Defendant ATTORNEY SERVICES

IN SUPPORT OF
PLAINTIFF/DEFENDANY COUNSEL
FEE APPLICATION

I, Attorney, of full age, hereby certify as follows:

1. I am an attorney at law of the State of New Jersey and a partner of the law firm of

. I have been the partner in this firm charged with primary responsibility for this matter
and designated trial counsel at this firm since . As such, I am personally familiar with the
facts and proceedings herein.

(1)  Education and Experience Narrative. A true and correct copy of my professional
resume is annexed hereto at Exhibit A, which more thoroughly addresses my specific
qualifications to perform the services reflected in this firm’s invoices.

A. R. 5:3-5 Retainer Agreement

2. Client executed an initial Retainer Agreement with this firmon 2025,
consistent with the requirements of R. 5:3-5. A true and correct copy of the Retainer Agreement

is annexed hereto as Exhibit B.



3. During the course of the representation, this firm invoiced Client under File No.
00011 for a total of hours since inception of the matter on , totaling fees in the
amount of $ . A true and correct copy of Client’s billing activity with this firm is annexed hereto
as Exhibit C.

B. R. 4:42-9(b) Generally.

4, The within Affidavit of Services 1s submitted pursuant to R. 4:42-9(b). Client
requests a counsel fee award in the total amount of the fees and disbursements she has paid to
counsel in this matter thus far. The total amount of fees and disbursements Client incurred with
this firm from through is §

5. Paraprofessionals. From time to time paralegals have performed tasks such as
creating tables of discovery, preparing exhibits and similar delegated tasks at the rate of $xxx.00
per hour. No portion of any fee claimed for the attorney’s services duplicates in any way the fees
claimed by the attorney for paraprofessional services rendered to the client.

f. The Statement of Fees Received required by R. 4:42-9(c) is set forth at Section C
herein. A Statement of Outstanding Fees and Disbursements is set forth at Section D. The RPC
1.5(a) reasonableness factors are addressed herein at Section E. The R. 5:3-5(a) factors are
addressed herein at Section F; and R. 5:3-5(c) factors are addressed at Section G.

C. Statement of Fees Received (R. 4:42-9(c)).

7. Client has paid fees to this firm in the amount of $XXX and disbursements in the
amount of $XXX), totaling $XXX in fees and costs from the inception of the engagement through
her last payment on

D. Outstanding Fees and Disbursements

Client has paid her balance in full to this firm through conclusion of the trial on



E. RPC 1.5(a)

Client fees are “reasonable™ under the RPC 1.5(a) factors:

1. The time and labor required by this firm to provide competent counsel to Client is
set forth in detail in the Activity and Billing Report at Exhibit C. The complex nature of this
matter required substantive skills, knowledge, effort and experience to properly bring the matter
to conclusion, including, among other things, the following: interaction with expert witnesses;
conducting discovery, including issuing subpoenas for financial information and taking the
deposition of the adverse party; addressing domestic violence issues; successfully mediating and
settling complex equitable distribution and alimony issues; and in preparing and trying the
custody/removal and parenting time claims with six witness over the course of seven days.

2. It was both likely and apparent to Client that my acceptance of the particular
employment of her representation in a complex divorce involving equitable distribution: alimony;
child custody:; removal of children out of state; parenting time: and child support, precluded me
from committing the equivalent time and effort to other matters and clients. Since . [ have
committed over XXX billable hours to this matter, exclusive of substantial time and effort that [
did not bill to the client. This singular matter required an exceptional level of time and
commitment, and the client was aware of and appreciated that commitment.

3. My billable hourly rate is $XXX. My billable hourly rate is highly competitive to
lawyers similarly situated in this geographic region with similar family law litigation experience

whereby rates range from approximately $475.00 to $675.00 per hour.



4, In addition to the custody and parenting time issues, the parties addressed equitable
distribution of marital assets with a value in excess of SXXXX; and we resolved Plaintiff’s alimony
claim based upon a marital lifestyle of approximately SXXXX per month.

5. The were no time constraints unique to this matter imposed by the court or by the
client.

6. My professional resume is annexed hereto as Exhibit A. It sets forth my education;
professional experience; membership in professional organizations; and my legal speaking and
publishing eftforts.

7. This firm billed this matter on an hourly basis; the fee was not fixed or contingent.

F. R. 5:3-5(a).

The Retainer Agreement, annexed hereto as Exhibit B, complies with the requirements set
forth under R 5:3-5(a), including the following factors:

(1) a description of legal services anticipated to be rendered;

(2) a description of the legal services not encompassed by the agreement, such as
real estate transactions, municipal court appearances, tort claims, appeals, and domestic violence
proceedings;

(3)  the method by which the fee will be computed:;

(4) the amount of the initial retainer and how it will be applied:

(5) when bills are to be rendered, which shall be no less frequently than once every
ninety days, provided that services have been rendered during that period; when payment is to be
made; whether interest is to be charged, provided, however, that the running of interest shall not
commence prior to thirty days following the rendering of the bill; and whether and in what manner

the initial retainer is required to be replenished;



(6) the name of the attorney having primary responsibility for the client's
representation and that attorney’s hourly rate; the hourly rates of all other attorneys who may
provide legal services; whether rate increases are agreed to, and, if so, the frequency and notice
thereof required to be given to the client;

(7)  astatement of the expenses and disbursements for which the client is responsible
and how they will be billed;

(%) the effect of counsel fees awarded on application to the court pursuant to paragraph
(c) of this rule;

(9)  the right of the attorney to withdraw from the representation, pursuant to paragraph
(e) of this rule, if the client does not comply with the agreement; and

(10)  the availability of Complementary Dispute Resolution (CDR) programs including
but not limited to mediation and arbitration.

8. R. 5:3-5(c).

Client’s fees are allowable in this family action pursuant to the requirements of R. 4:42-9
and the factors set forth in R. 5:3-5(¢). The fees are “reasonable™ under RPC 1.5(a). An analysis
of the R. 5:3-5(c) factors here unquestionably requires a fee shift and full fee award of $XXX and
SXXX in other professional fees, in favor of Client .

1. Financial Circumstances of the Parties

The financial circumstances of the Parties are primarily set forth in their respective Case
Information Statements, which are collectively annexed hereto as Exhibit D, Adverse party carned SXXX

in 2024, In contrast, Client earned $XXX. Address assets and any disparity in financial status.



2. Ability of the Parties to Pay their Own Fees or Contribute to the Other Party’s
Fees.

Address assets and any disparity in ability to pay.

3. Reasonableness and Good Faith of the Positions Advanced by the Parties Both During
and Prior to Trial.

Client consistently engaged in good faith pre-trial and during trial, including providing discovery
when requested, meeting deadlines, attending court appearances as scheduled and generally acting in good
faith to negotiate and settle the case. Her general cooperative demeanor and preparedness was aptly
demonstrated at trial. In contrast, Adverse Party consistently acted in bad faith to withhold necessary
information; dissipate marital assets; and cause the necessity for motion practice.

Describe good faith/bad faith of each party.

4. The Extent of the Fees incurred by Both Parties.

Client 1s unaware of the extent of fees incurred by Adverse Party. The amount of counsel
fees incurred by Client is set forth above.

5. Any Fees Previously Awarded.

The Court previously awarded Client counsel fees as follows:
The Court has not awarded counsel fees to Adverse Party as none were warranted.

6. Amount of Fees Previously Paid to Counsel by Each Party.

As noted in Section C above, Client has paid fees to this firm in the amount of $XXX and
disbursements in the amount of $XXX, totaling $XXX in fees and costs from the inception of the
engagement through her last payment on

7. The Results Obtained.

Client prevailed at trial in securing a domestic violence restraining order and, later,

prevailed at trial on her claims to obtain sole legal custody of the children.



8. Degree to Which Fees were Incurred to Enforce Existing Orders or Compel
Discovery.

Describe circumstances if fees were incurred to enforce prior orders or compel discovery.

9. Any other Factor Bearing on the Fairness of an Award.

For all of the foregoing reasons, Client requests the Court to enter a counsel fee award in

her favor.

I hereby certify that the foregoing statements made by me are true. I understand that if any

of the foregoing statements made by me are found to be willfully false, I may be subject to

punishment.
LAW FIRM
Attorneys for,
Client
Attorney, Esq.
DATED:



























Focused on the road ahead

Tax, Audit & Advisory

GINA BERKERY, CPA
Manager
Litigation & Valuation Services Group

Cowan, Gunteski & Co., P.A.

730 Hope Road

Tinton Falls, NJ 07724

Phone: 732-676-4100 ext. 4102 Fax: 732-676-4101
E-mail: gberkery@cgteam.com

PROFESSIONAL QUALIFICATIONS

Over seven years of professional public accounting experience; expertise in matrimonial
litigation matters, forensic accounting; business valuations, cash flow and lifestyle analyses,
asset tracing, valuation critiques.

Service Areas
Litigation support services, including business valuation, matrimonial accounting, cash flow and

lifestyle analyses, asset tracing, equitable distribution and other reports.

Industry Experience

Forensic Accounting and litigation support for small closely held businesses. Financial statement
audit and tax services to non-profit organizations and closely-held businesses, their owners and
individuals.

EDUCATIONAL BACKGROUND

Rutgers University, New Brunswick, NJ - 2018
Bachelor of Science degree in Accounting.

PROFESSIONAL EXPERIENCE

Manager — 2024 to Present

Supervisor — 2023 to 2024

Senior Accountant — 2022 to 2023

Cowan, Gunteski & Co., P.A., Certified Public Accountants & Consultants, Tinton Falls, NJ

Supervisor — 2020 to 2022

Senior Accountant — 2018 to 2020

Staff Accountant — 2016 to 2018

Matthews & Nulty, Inc., East Brunswick, NJ



LICENSES & DESIGNATIONS
e Certified Public Accountant (License No. 20CC04368700) in the State of New Jersey.
SEMINARS & PRESENTATIONS
o Reasonable Compensation — Part of a Hot Tips Seminar, New Jersey State Bar
Association, Family Law Retreat, March 2024
e Prenuptial Agreements and Premarital Assets, Essex County Bar Association,
November 2024
PROFESSIONAL AFFILIATIONS
¢ American Institute of Certified Public Accountants
COURT EXPERIENCE

Provided Expert Testimony in the Following Cases:

e Salsav. Salsa, Family Court, Divorce, Judge Aithal, FM-12-268-19D, Middlesex County,
06/11/2024



Cryptocurrency II, Update

By Samuel J. Berse, Esq.

Cryptocurrency is evolving at an increasingly faster pace, and the purpose of this article is
to provide an update from my previous Hot Tips seminar presentation. Family law practitioners
need to be aware that their cases may involve a variety of complex cryptocurrency-related assets,
and it is important to understand some of the basic premises distinguishing cryptocurrency from
its derivations. Arguably this topic is most relevant for situations in which the party on the other
side engages in complex crypto-related transactions, and you need to make sure that you are not
failing to appropriately find and value distributable assets. Take a logical approach to the situation,
and do not be led astray by the other side if something seems fishy. The way I view these situations,
you first need to identify where the money to purchase the digital asset or where the digital asset
itself came from, then ascertain through what means the asset was acquired, and lastly determine
the value of the asset at the time of acquisition and the asset’s current value. Sometimes valuation
can involve a multi-step process because crypto-related digital assets are most frequently
purchased with cryptocurrency (whose value likely fluctuates drastically), so several currency
conversions may be required. This gets even more complicated when ascertaining cost basis and

tax consequences.

I would hope at this point that anyone reading this article has already heard of “Bitcoin”,
“Ethereum”, and “Coinbase”. For those unaware, at the time of this writing, Bitcoin is the most
popular cryptocurrency in the world and presently has a market cap over $1.6 trillion, up from a
mere trillion as of a few months ago, but down from over $2 trillion more recently than that.
Ethereum is the second most with a market cap over $225 billion, down from a peak of nearly
$500 billion, and Coinbase is perhaps the most popular cryptocurrency exchange in the United
States.!

NFT (non-fungible tokens) are unique, blockchain-based digital assets, and the most

popular exchange to buy and sell NFTs is OpenSea.? A common approach that people take when

! https://coinmarketcap.com/
2 https://opensea.io/



purchasing NFTs is depositing cash into their Coinbase account from a bank account, buying
cryptocurrency in their Coinbase account, linking their Coinbase account with OpenSea, and then
buying NFTs on OpenSea utilizing the cryptocurrency (commonly Ethereum) in their Coinbase
account. This is by no means the only way to acquire cryptocurrency or NFTs, but it is illustrative

of the steps that may be taken to buy NFTs and the paper trail that may be left behind.

NFTs have been around for about a decade, but a newcomer to the crypto space in 2023 is
the “Ordinal”, which is essentially an NFT on the Bitcoin blockchain. Another relative newcomer
to the crypto space is the concept of “Rare Satoshis”. Satoshis (abbreviated as “Sats”) are the
smallest unit of Bitcoin, whereby 100 million Satoshis = 1 Bitcoin. The value of this 0.000000001
Bitcoin is presently about $0.0005, so it takes about 100 Satoshis to equal 5 cents. However, “Rare
Sats” are conceptually similar to rare serial-numbered physical currency, and these “Rare Sats”
can be bought and sold through various exchanges, akin to cryptocurrency and NFTs.? As perhaps
the most extreme example, on April 25, 2024, a single particularly Rare Sat sold for $2.1 million.*
This illustrative example is not meant to induce paranoia and panic, but any case where the party
on the other side says they have “some cryptocurrency” or “bought some worthless NFTs” deserves

a second look and a non-zero amount of discovery.

If T had to say the most important thing to be mindful of in this area, it would be the party
on the other side’s attempt to hide money through cryptocurrency and crypto-related assets.
Subpoenas should be sent to applicable financial institutions, and all crypto-related transactions
where allegedly a lot of money was lost should be scrutinized with diligence. The query needs to
be: did the person really lose a lot of money, or are they hiding money with a fraudulent transfer
either of assets to a friend or family member or by acquiring an asset with significant value which

they have sought to hide?

3 https://magiceden.us/ordinals/marketplace/rare-sats

* https://www.prnewswire.com/news-releases/1st-epic-satoshi-auction-sold-for-2-1-million-on-
coinex-
302128386.html#:~:text=As%20the%20first%20example%20shown,33.3%20BTC%20(%242.1
%20million).



Lastly, with what has perhaps been the rise-and-fall of “memecoins”, “altcoins”, “NFTs”,
and other crypto-related endeavors too numerous to mention, there have been relevant
developments enabling people to store money in Bitcoin, which has continued its dominance in
the space. What I believe will continue to be increasingly popular are Bitcoin ATMs.®> The way
these work is very simple: deposit cash, get Bitcoin. The fees are astronomical, far eclipsing what
you would pay, for example, to buy gold at Costco or even to buy Bitcoin through an online
exchange like Coinbase. So with Bitcoin ATMs serving what I would describe as no legitimate
“investing” or “speculating” purpose in the cryptocurrency, I leave for you, the reader, to speculate
upon the reasons for the popularity of these devices and why they will make the world of family

law more interesting and challenging.

s See, e.g., https://bitcoindepot.com/



Sam joined Berse Law in September 2017. He had graduated cum laude from the Seton
Hall University School of Law in 2015, and thereafter completed two clerkships: in 2015-16 for
the Honorable Lisa M. Vignuolo, P.J.Ch. (then-J.S.C.) in the Superior Court of New Jersey,
Middlesex County, Family Part, and in 2016-17 for retired Presiding Appellate Division Judge
Marie P. Simonelli, P.J.A.D. (then-J.A.D.).

Sam is admitted to the New Jersey State Bar, New York State Bar, and New Jersey Federal
District Court. He is a member of the New Jersey State Bar Association and for 4 years served as
the Union County Representative and Co-Chair of the Seminars Committee for the Young Lawyers
Division Executive Committee. As of May 2024, Sam is now Secretary for the Young Lawyers
Division of the New Jersey State Bar Association. Sam also served as the New Jersey Bar
Foundation Union County Mock Trial Coordinator and is member of numerous county bar
associations, the Hon. Peter J. Barnes, III Inn of Court, the Barry Croland Family Law Inn of
Court, and the Association of Family and Conciliation Courts. He is an active ESP Panelist in
Middlesex County and Union County.

While attending law school Sam served as a Notes Editor on the Seton Hall Legislative
Journal and completed judicial internships for Justice Anne M. Patterson of the New Jersey
Supreme Court, and Magistrate Judge Steven C. Mannion and District Judge Madeline Cox Arleo
of the District Court of New Jersey. Additionally, Mr. Berse worked in the in-house legal
department of Amicus Therapeutics for two years and participated in the SDNY Representation in
Mediation Practicum where he obtained one of the highest settlements in the program’s history for
a client in a Title VII employment discrimination case.

Although he now focuses his practice on family law matters, Sam is a Patent Attorney
licensed before the United States Patent and Trademark Office, holds a Master of Biomedical
Sciences degree from the Rutgers Graduate School of Biomedical Sciences (legacy-RWJ GSBS),
and is a certified EMT-B.

Sam views his approach to the law as somewhat of a visionary. Over the past several years,
Sam co-authored a three-part article series for the New Jersey Family Lawyer magazine which
focused on bankruptcy and debt collections in the context of divorce. Sam’s most recent article
on the subject of tips for appeals was published in the magazine’s September 2024 edition.

On April 2, 2020, Sam prevailed in the published Appellate Division opinion Amzler v.
Amzler, 463 N.J. Super. 187 (App. Div. 2020), where he successfully overturned an erroneous
family part judge’s ruling and clarified a provision of the alimony statute; on June 9, 2020, he
again prevailed in the published family part opinion C.N. v. S.R., 463 N.J. Super. 213 (Ch. Div.
2020), where the court held that, in the absence of a writing, partition of a residence remains an
equitable remedy among unmarried, cohabitating intimates engaged in a joint venture. On October
12, 2021, Sam prevailed in the Appellate Division opinion K.A. v. C.E., No. A-4471-19, where
the panel affirmed the family part’s order, following a trial, which granted Probation wage
garnishment for a child’s college tuition. More recently, Sam prevailed in Smiley v. Sheedy, A-
2693-20 (App. Div. May 11, 2022), which was the first case after Temple v. Temple, 468 N.J.
Super. 364 (App. Div. 2021), where the family part’s order was reversed and remanded for
discovery and an evidentiary hearing. Within the past year, Sam prevailed in J.S. v. B.S., A-3507-




22 (App. Div. June 10, 2024) and D.A.V. v. M.N., A-88-23 (App. Div. July 1, 2024), where two
restraining orders Berse Law obtained were affirmed on appeal. Sam also just settled on remand
the victory he obtained in Anestis Karasaridis v. Voula Constantarakos, A-1642-22 (App. Div.
August 29, 2024), which dealt with complex QDRO issues.




Integris.

Law Firm Cybersecurity: Does Your Firm Measure Up?

In today’s evolving threat landscape, law firms are prime targets for cyberattacks due to the
vast amounts of sensitive client data they handle. A single breach can lead to financial
loss, reputational damage, and even ethical violations. But how secure is your firm’s
cybersecurity posture? Does it meet industry best practices, regulatory requirements, and
client expectations? Assessing your firm’s cybersecurity resilience is no longer optional—
it’s essential for protecting your business and maintaining client trust.

#1—Do you have antivirus and Endpoint Protection Software installed on all your
company devices?

According to the ABA, law firms are doing decently well on spam/virus detection.
Their survey revealed that 80% of firms have a spam filter, 76% have a firewall, and
71% have some kind of anti-spyware tool monitoring their systems.

However, I’d like to take this opportunity to point out Endpoint Detection and
Response (EDR)—the gold standard for modern-day security filters. EDR uses
machine learning to determine what normal patterns of work look like on your
company-issued laptops, phones, and tablets. Because it understands the rhythms
of that machine, it can quickly notice patterns of unusual activity like malware and
ransomware. When it detects it, the anomaly is flagged, isolated, and remediated
before it can do any more damage to your system.

This tool has the power to weed out the lion’s share of threats entering your
systems. It’s one of the most important cybersecurity investments you can make, no
matter your firm’s size and scope.

#2—Does your firm provide cybersecurity awareness training for all staff and
lawyers in your firm?

While we weren’t successfulin finding reliable statistics around cyber security

training at law firms, Statista recently released numbers saying approximately 32%

of all companies have used online cybersecurity training programs for their staff. In

our experience, that number is a lot lower for law firms, who generally assume their
firm is too small or poorly resourced for such a large-scale effort.

Monthly cyber security training for your lawyers and staffers can be purchased at a very
reasonable per-seat cost. Best of all, most of these programs come with built-in user
testing and tracking. The documentation from these tests will show you how well everyone
understands the lessons and serve as great third-party proof of your cyber security best
practices.



#3—Is everyone on your staff required to use a password vault or password
manager?

The importance and privacy of the documents you handle at law firms goes without
saying. This is especially true when you handle client documents with data
protected by regulations like HIPAA, GDPR, or others.

That’s why it’s particularly depressing to see only 33% of firms require their lawyers
and staffers to use a password vault to manage their passwords. Tools such as Last
Pass or 1Password are cheap and easy to implement—potentially saving your team
the agony of late-night panics from password logouts, man-in-the-middle attacks,
and more. Suffice it to say, if anyone on your staff has a written password book or
sticky notes with their passwords stuck to their desk, it’s time to get vigilant about
password vault use.

#4—Does your firm enforce multi-factor authentication (MFA) or Single Sign-on
(SSO) for logins?

Multi-factor Authentication or Single sign-on programs are among the best
resources in your cybersecurity toolkit. This simple program requires employees to
sign on with their username and password and verify their identity through a
secondary device—usually their phone. MFA eliminates issues that come from
having credentials stolen or spoofed, reducing the chances of bad actors hacking
into your system almost completely.

Only 53 percent of law firms surveyed reported having this tool. It should be 100
percent. Itis truly critical to the health of your system. We usually recommend
pairing this with a Zero Trust system, which continuously authenticates users as
they work.

#5—In the event of a natural disaster, outage, or ransomware hack, do you have
a written business continuity plan with written IT procedures?

Cybersecurity professionals say written policies are the core of your security effort.
Why? Written cybersecurity plans, policies, and procedures ensure that everyone on
your team agrees on how to prevent and respond to cybersecurity incidents. These
documents save your firm time and money and provide proof of your good
cybersecurity practices.

The policies also have an important training function, educating everyone on your
systems and how to work safely and effectively. The ABA reports the following
policy usage rates: 55% for email use policy, 51% for internet use policy, 50% for
computer acceptable use, 50% for remote access, and 44% for social media
acceptable use. With Al tools now widely being adopted, we also recommend an Al
Acceptable Use Policy.

There was a big downturn in the number of firms having an incident response plan,
with only 34% of respondents reporting in the affirmative, down from 42% last year.



#6—Do you have an offsite backup for both the data held on your onsite servers
and the data stored in your cloud programs like Windows M365?

The growth of the cloud has given rise to a whole new slate of affordable options for
backing up your data offsite, even for smaller firms. Yet, it appears most law firms
haven’t gotten this memo.

The Bar Association reports that only 43 percent of firms use online backups such
as Mozy, Carbonite, etc. About 32% use an external hard drive, 15% use Network
Attached Storage, and 25% have random offsite storage at their homes, bank, or
other offices. They also noted some firms are still clinging to legacy backup
solutions such as—seriously—tape, optical disk, and CD.

At a law firm, time is money, and data safety is everything. We recommend offsite
cloud storage and, often, a redundant cloud backup to that. Losing your data should
never be a concern.

#7—During an outage, do you know how long it would take to retrieve your data
and keep running?

It’s not enough just to have a Cloud backup. You need the kind of backup that can be
retrieved on your time frame in the event of an emergency. You also need to be sure
that the space between your backups isn’t so long that critical data is lost in the
process. How you set your RTO and RPO will determine the price of your backup
effort. Your IT department or IT MSP can help you fine-tune your backup and get the
right solution in place for you.

#8—Do you have an offboarding process for locking and wiping devices and
ensuring offboarded employees cannot access applications and firm data?
This process will go far more easily if you have other processes in place, such as
password-protected files, well-organized document vaults, and strict policies that
ensure your firm’s work is stored in all the right workspaces. Add written onboarding
and offboarding procedures to the mix, and you’ll save your firm a lot of headaches.

#9— Does your firm have the ability to push software updates to all devices on
your system and ensure security compliance?

With more law firms moving their operations to the cloud than ever before,
automatic updates are now common, especially for foundational platforms like
Microsoft 365. But what about the other software your firm is using? Is it being
automatically updated as well? Are those auto-updates playing well together?
Answer those questions if you want a safe tech foundation for your firm. Then, make
sure you have the right IT governance to manage these issues.

#10— Have you purchased cyber insurance to protect your firm from hacks
and data breaches?

Here at Integris, we recommend that every firm purchase cyber risk insurance,
regardless of size. For law firms, there’s simply too much on the line.

Yet, I’'m continually surprised by the stats that show how few firms have this



protection. According to the latest ABA report, only 40% of overall respondents
reported their firms had cyber risk insurance. Larger law firms, not surprisingly, were
somewhat more likely to make the investment, with 59% of firms between 50 and 99
lawyers and 57% of firms with 100 to 499 employees saying they’ve purchased
these policies.

Perhaps the most mystifying statistics concerned the largest and smallest firms,
who somehow managed to have the lowest insured rates. Only 37% of surveyed
firms with over 500 lawyers had cyber risk insurance, down from 42% in 2022. Only
31% of solo attorneys had coverage, down from 38% in 2022.

This is a critical oversight. Consider this question from the same report: “Has your
firm ever experienced a security breach (such as a lost or stolen computer, a
serious hack, break-in, or website exploit)?” A full 29 percent of all firms surveyed
said they had—in the last calendar year. Another 19% said they could not know if a
breach happened. Would you want to take a gamble with that kind of math?
Cyberrisk insurance can cover the expensive IT remediations needed when a
breach/outage occurs, as well as lost business, damages, and more. Best of all, it
can be custom-tailored to your firm’s size, risk, and budget.

Greg Cooke
VP, Legal Practice
Office: (609) 642-0143
Cell: (215) 880-5767
greg.cooke@integrisit.com



Greg Cooke

Vice President, Legal Practice | Integris

With over 15 years of experience in the legal industry, Greg is the Vice President for the
Legal Practice at Integris and is responsible for leading and overseeing strategic
initiatives, business development, and client engagement. He guides the growth of the
legal sales team in client acquisition and serves as a trusted advisor to law firms by
sharing industry insights and best practices through speaking engagements and
publications.

Before joining Integris, Greg spent a decade in the insurance industry, where he
established a reputation in delivering client-focused solutions and building trusted
relationships that addressed the unique risks and challenges faced by law firms.

Greg is a thought leader in the intersection of legal and cybersecurity industries,
frequently speaking at events, publishing insights on emerging trends, and advising bar
associations across the country. Greg is well-known for translating complex challenges
into actionable strategies, empowering law firms to thrive in a competitive and risk-
prone environment.






Speaker: 5 Minutes

Mike Fonseca — National Sales Manager

Course Name: Successful Real Time Alcohol Monitoring In Family Law
Course Description:

This course is designed to give Family Law Professionals specific knowledge on how to
manage cases that involves one or both parents being accused of abusing alcohol while
parenting child(ren). The presentation will review products that provide proper chain of
custody along with different proposed technologies putting children at risk. Best practices
will be reviewed around testing and both compliant and non-compliant

behavior. Ultimately the attendees will leave with an enriched knowledge base of how to
implement court approved technology that meets specific goals. Parenting and child safety
remain the common goal while maintaining the best interest of the Child and not
weaponizing the disease of Alcohol Use Disorder.



Mike Fonseca, National Sales Manager:
SOBERLINK Healthcare.

Mike Fonseca has been the National Sales Manager for Soberlink Healthcare since 2011. He manages
National Matrimonial Organizations like AAML, AFCC, and ABA Family Law Section. At the 2023
NYSBA Family Law Section Meeting in Lake Placid, Mike presented on a panel surrounding substance
abuse.

He dedicates his efforts educating matrimonial professionals on Soberlink’s alcohol monitoring
technology for Child Custody Cases.

Mike and his wife Amber are proud parents to son's Roman and Lincoln residing in North Texas.
Mike holds his degree from Santa Ana College with emphasis in science and technology.

SOBERLINK, Inc.’s Mission Statement:

SOBERLINK’s mission is to become the global leader in the development of leading-edge wireless
diagnostic technology that monitors addiction related diseases to aid in the reduction of relapse rates.

About SOBERLINK, Inc.

SOBERLINK is a technology-based company that develops innovative products to help automate the
alcohol monitoring process. SOBERLINK strives to provide exactly what is stated in the company's
name: a link between a person and sobriety. To achieve this goal, SOBERLINK’s DOT certified
breathalyzer uses a built-in camera and wireless technology to send a person’s blood alcohol content
(BAC), GPS location, verification photo, and time of report to cloud storage on a secure Monitoring
Web Portal.



SOBOL & ASSOCIATES, INC.

REAL ESTATE APPRAISAL MANAGEMENT SERVICES

908.879.1222 | mail@sobolassociates.com



MARKET VALUE

The most probable price which a property should bring in a competitive and open market under all conditions
requisite to a fair sale, the buyer and seller, each acting prudently, knowledgeably and assuming the price is
not affected by undue stimulus. Implicit in the definition i1s the consummation of a sale as a specified date and
the passing of title from seller to buyer under conditions whereby:

» Buyer and seller are typically motivated

» Both parties are well informed or well advised, and each acting in what he or she considers his or
her own best interest

» A reasonable time is allowed for exposure in the open market
» Payment is made in terms of cash in U.S. dollars or in terms of financial arrangements comparable thereto

» The price represents the normal consideration for the property sold unaffected by special or creative
financing or sales concessions granted by anyone associated with the sale



WHAT DO WE LOOK FOR IN A
COMP?

» Neighborhood / Location

> Style

» Size

» Condition

» Bedroom / Bathroom Count

> Amenities



WHY CAN'T I JUST LOOK ON
/Z1LLOW?

» Zillow is a marketing tool, not a reliable source of valuation
» When the founder of Zillow, Spencer Rascoff, sold his home it was for 40% under the “Zestimate”

»In early 2021 Zillow went into the home flipping business using their “Zestimate™ algorithm. Within
eight months they lost $304,000,000 and were forced to layoff 2,000 employees (25% of their staff)
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SOBOL & ASSOCIATES, INC

REAL ESTATE APPRAISAL MANAGEMENT SERVICES

95 West Main Street Office: 908-879-1222
Suite 5-111 Cell: 973-865-7991
Chester, NJ 07930 mail@sobolassociates.com



Paul A. Sobol is a highly experienced Residential Real Estate Appraiser celebrating his 30" year in business. As
President of Sobol & Associates, Inc., Paul specializes in property valuation, market analysis and high conflict
cases, bringing a wealth of knowledge and precision to every assignment.

Throughout his distinguished career, Paul has provided expert testimony in federal, state and local courts,
offering invaluable insights into real estate valuation and market conditions. His expertise in real estate
property appraisals has made him a sought-after authority in legal proceedings involving real estate disputes.

Paul's work is characterized by his meticulous approach to appraisals and his ability to convey complex
valuation issues in clear, understandable terms for legal proceedings. He has been recognized for his dedication
to excellence in the field.

Outside of his professional endeavors, Paul is an appraiser for Habitat for Humanity, a board member for the
Chester Senior Resource Center and was a frequent contributor to the Daily Business report with Joe Connelly
on WCBS 880 radio. His commitment to these causes underscores his broader dedication to the community. In
his off time you can find him at CitiField rooting for his beloved Mets or enjoying a good glass of red wine.

With a career spanning over three decades, Paul A. Sobol continues to set the standard for excellence in
residential real estate appraisal and expert witness testimony, contributing to the field with unparalleled
expertise and insight.



PAUL A. SOBOL

95 West Main Street, Suite 5-111, Chester, NJ 07930
Phone: (908) 879-1222 E-mail: mail@sobolassociates.com

Summary of Qualifications

New Jersey/ New York/ Pennsylvania certified Real Estate Appraiser and New Jersey Licensed Real Estate Agent.
Progressive and diverse experience in Real Estate Appraising and Sales. Provides detailed and impartial analysis of real
estate for the purpose of estimating value. Maintains Real Estate portfolios for federal government agencies and enhanced
skill levels as they pertain to this industry, i.e. preparation of diverse residential appraisals for banks/lending institutions,
including F.H.A. Provides highly competent research, analysis, and compilation of data for commercial appraisal reports.
Proficient in the interpretation of complex and technical matter for the purpose of relaying it to clients. Provides
independent, unbiased estimate of value of real property. Utilizes strong and effective communication skills. Proficient in
the operation of all-related professional equipment; computer literate in the use of Internet and Microsoft Office.
Possesses strong interpersonal and social ethics. Thorough, organized, detail-oriented, and ambitious; works well
independently and in team environments.

e Expert Witness in Federal Bankruptcy Court.

e Expert Witness in Hudson County Superior Court.

e Expert Witness in Essex & Hudson County Family Court.

e Expert Witness who has provided testimony in the following tax boards: Bergen County, Essex
County, Hudson County, Hunterdon County, Morris County, Sussex County.

o Member of the American Society of Appraisers and The Appraisal Institute.

e Presenter at The Justice Virginia Long Family Law American Inn of Court.

Professional Development

Sobol & Associates, Inc., Chester, NJ

President 03/95 — Present
Maintains all aspects of diverse Real Estate portfolios including residential, commercial and federal government
agencies. Prepares residential appraisals for banks/lending institutions, including F.H.A. reports. Researches and
compiles data for commercial appraisal reports.

Carano Appraisal Company, Verona, NJ
Independent Fee Appraiser 07/92 - 03/95

Prepared broad scope of residential appraisal reports for State agencies, banks and mortgage companies.

Romac Associates, Paramus, NJ
Marketing Manager 05/89 — 04/92
Directed marketing program for executive consulting placement firm. Defined target market and implemented sales

effort directed at Fortune 500 companies. Expanded sales by more than 200% over three-year period.



Education

2023 Pennsylvania State Mandated Law for Appraisers
2022 The FHA Handbook 4000.1
Appraising 2-4 Unit MF Properties
How to Write a Bullet Proof Expert Witness Report
How to Excel at Your Expert Witness Disposition
New Jersey Law
Complex Residential Valuation
New Jersey Law
ANSI 2765-2021
2021 Essential Elements of Disclosures and Disclaimers
7-Hour National USPAP Update
The Cost Approach: Unnecessary or Vital to a Healthy Practice
The FHA Handbook 4000.1
2019 Evaluations, Desktops, and Other Limited Scope Appraisals
Complex Properties: The Odd Side of Appraisals
Supporting Your Adjustments: Methods for Residential Appraisers
7 Hour USPAP Update
NJ 2-Hour Law Course
2018 Appraising Stigmatized Property
Supervisory Appraiser/Trainee Appraiser Course
2017 7 Hour USPAP Update
NJNAIFA New FHA Handbook 4000.1

2016 NJ Real Estate Appraisal Law
Business Practices and Ethics
Reviewing Residential Appraisals and Using
Fannie Mae Form 2000
Data Verification Methods
2015 Thinking Outside the Form
FHA Appraising for Valuation Professionals: FHA Single Family Housing Appraisal

2014 Appraising for Local Banks
Valuation Issues Post Super Storm Sandy and Other Stigma Issues
Regression Analysis
7 Hour USPAP Update
2013 FHA and the Appraisal Process
The Lending World in Crisis-What Clients Need Their Appraisers to Know Today
2012 7 Hour USPAP Update
2011 Uniform Appraisal Dataset from Fannie Mae and Freddie Mac
Worldwide Employee Relocation Council (Relocation Appraising)
Revaluation and Tax Appeals
NJNAIFA Conference (The Relocation Appraisal)
2010 Supervising Appraisal Trainees
2009 Business Practices and Ethics
Advanced Reviewing Techniques



NJ Appraisal Board Update
New Residential Market Form
Home Valuation Code of Conduct & New Market Conditions Form 1004MC
2008 Quadrennial Code of Ethics Orientation
7 Hour USPAP Update
2007 5.3 Scope of Work
Institutional Fraud
Relocation Training Program
2006 7 Hour USPAP Update
2005 Attacking and Defending an Appraisal
Appraising Manufactured Housing
Appraising Unique and Difficult Properties
NJ NAIFA Conference (2005 Appraisal Board Update, Appraiser Qualification Board, Real Estate Economist)
The Reviewer Keys
The Professional’s Guide to the Uniform Residential Appraisal Report
2004 7 Hour USPAP Update
NJ — NAIFA Conference
2003 How to Appraise, Buy & Sell a Business, Part 1: Business Issues

How to Appraise, Buy & Sell a Business, Part 2: Business Evaluations

9.7N Fannie Mae Property and Appraisal Guidelines
7 Hour USPAP Update

2002 Legal Issues Affecting Appraisal Industry
Mount Laurel and the Appraiser
Subdivisions

Preparation for Tax Appeals at the County Level
2001 Developments in Real Estate Law

2001 Calculating Gross Living Using ANSI Standards
FHA Review
Real Estate Disclosure
Home Inspections and Common Defects
FHA 203K Review
Appraisal Liability
USPAP 2001 Update
1999 Valuation of Detrimental Conditions in Real Estate
FHA Appraisals and Changes
Fair Lending for Appraisers
1997 HUD 203K Appraisals
Residential Cost Approach
Internet for Appraisers
Appraising Foreclosures
Most Common Pitfalls When Making an FHA Appraisal
Cost Approach Analysis
How to do an FHA 203K Appraisal
1994 Standards of Professional Appraisal Practice
Small Residential Income Property Appraisal



Appraisal of Condominium of PUD Unit Appraisal Courses
Valuations, Principals & Procedures
1993 Introduction to Real Estate Appraisal Principals

County College of Morris, Randolph, NJ
Business Administration Major

e Phi Theta Kappa (International Honor Society of Two-Year Colleges)
e Member Alpha Beta Gamma (National Business Honor Society)

1991-1995



Can a Judge order the sale of property pending a

divorce under Randazzo v. Randazzo?

By Richard Sanvenero Jr., Esq.

In New Jersey, a court has the authority to order the sale of property during a divorce under
certain circumstances. This authority is derived from the state's equitable distribution laws,
which allow courts to divide marital assets fairly, though not necessarily equally. The court can
order the sale of property to facilitate the equitable distribution of assets between spouses,
especially when one spouse cannot afford to buy out the other's share, or when keeping the
property is not feasible or in the best interest of either party.

In Randazzo v. Randazzo, 441 N.J. Super. 479 (App. Div. 2015), the New Jersey Appellate
Division addressed the issue of whether a court could order the sale of a marital home in a
divorce. The court found that the trial court did not err in ordering the sale of the home, even
though the property was considered the primary residence of the parties. In this case, the wife
had not been able to afford to buy out her husband's interest in the home, and the court found that
selling the property was a reasonable and equitable solution. The Appellate Division emphasized
that equitable distribution is not always about keeping the family home but rather about
achieving a fair division of assets in light of the circumstances.

Thus, Randazzo v. Randazzo illustrates that in New Jersey, a court can order the sale of
property, including the marital home, if it is necessary to ensure an equitable division of assets in
a divorce. The decision is made on a case-by-case basis, considering factors such as the financial
capabilities of the parties and the feasibility of dividing the property in a manner that is fair to
both spouses. Let’s break it down even further from here...

In divorce cases, the financial aspects play a crucial role in determining whether a court in New
Jersey will order the sale of marital property. When a court is asked to divide marital assets,
including real estate, it is guided by the principle of equitable distribution, which requires the
division of assets to be fair, but not necessarily equal. Several financial factors influence whether
a court will order the sale of property, such as the value of the property, the financial situation of
both spouses, and the ability of one spouse to buy out the other.

1. Ability to Buy Out the Other Spouse's Interest

One of the primary financial considerations is whether one spouse has the ability to buy out the
other spouse's interest in the property. If one spouse wants to keep the property but cannot afford
to pay the other spouse's share, a sale may be ordered as a practical solution. For instance, if the
parties own a home together, and one spouse cannot afford to pay the other’s share of the
property’s value (after accounting for the equity in the home and other debts), the court may
decide that selling the home is the best way to divide the asset equitably.



In Randazzo v. Randazzo, the wife was unable to afford to buy out the husband's share of the
home, which made selling the property the only viable option for dividing the marital asset.

2. Financial Impact on Each Spouse’s Post-Divorce Situation

A court will also consider how the sale of property impacts the financial well-being of each
spouse after the divorce. The court looks at the income, earning potential, and overall financial
stability of both spouses. For example, if the sale of the property would result in a significant
financial windfall for one spouse, the court may take that into account when considering how the
distribution should take place. If selling the property would provide one spouse with enough
funds to support their post-divorce lifestyle, and the other spouse is left without enough
resources to maintain a similar standard of living, this could influence the court's decision.

The court will try to ensure that both parties are in a reasonably stable financial position after the
divorce. For instance, if one spouse is financially dependent on the other or relies on the marital
property to maintain a livelihood (e.g., by living in the home or operating a family business out
of the property), selling the property may be an impractical option. In such cases, the court may
find alternative ways to distribute the assets, such as providing the dependent spouse with
alimony or other compensation to offset the sale.

3. Property’s Market Value and Debts

The current market value of the property and any outstanding debts (like mortgages or liens) on
the property are also critical financial aspects. If the property has significant value, selling it
could provide the couple with substantial proceeds to distribute. However, if the property is
underwater (i.e., the debts exceed its value), a sale might not provide enough funds to divide
fairly. In such cases, the court may find it more appropriate to consider other assets in the marital
estate when making the division.

4. The Financial and Emotional Costs of Maintaining the Property

Owning and maintaining a property comes with ongoing costs, such as mortgage payments,
taxes, utilities, and maintenance. These costs can be a burden on one or both spouses, especially
if the property is no longer financially viable or if neither spouse wants to remain in the home.

In Randazzo v. Randazzo, the court considered the financial implications of maintaining the
marital home. If neither party could afford to maintain the property or if keeping the home would
create an ongoing financial strain, the court might view the sale of the property as the most
equitable solution.

5. Long-Term Financial Considerations

A court will also think about the long-term financial stability of both spouses. For example, if
keeping the property would tie up a significant portion of one spouse’s assets, it might not be the
best long-term financial decision. On the other hand, if selling the property provides one spouse
with enough funds to establish their own financial independence and maintain a stable lifestyle,
the sale might be more appropriate.



When there are multiple properties involved in a divorce in New Jersey, the court will consider
several factors to determine how to divide them fairly and equitably. The same principles

of equitable distribution apply, but the complexity of multiple properties can make the process
more intricate. Here's a breakdown of what can happen when there is more than one property
involved in a divorce:

A. Valuation of All Properties

The court will require that each property be properly valued, which may involve appraisals or the
use of expert testimony. These valuations will establish the current market value of each
property. The court will also take into account any debts tied to the properties (like mortgages,
liens, or other encumbrances) to determine the net value of each property.

For example, if one property has significant equity (after accounting for the mortgage) and
another property has little or no equity, the court may treat these properties differently in terms
of division.

B. Equitable Distribution of Multiple Properties

The court will decide how to divide the total value of the properties in a way that is fair but not
necessarily equal. The court may choose to divide the properties by awarding one spouse a
particular property and the other spouse a different property, taking into account each property's
value and any other financial considerations.

o If one property is much more valuable than the others, the court may award the more
valuable property to one spouse, while compensating the other spouse with other assets,
such as a larger share of liquid assets, or by adjusting the distribution of other properties.

o Alternatively, the court may order the sale of one or more properties to ensure an
equitable distribution of assets. If one spouse has a higher financial need or the properties
have significant equity, the court may decide that selling some properties and dividing the
proceeds is the most effective way to achieve fairness.

C. Ability to Maintain or Buy Out the Property

When there are multiple properties, the financial abilities of the parties play an even more crucial
role. The court will look at whether either spouse has the ability to keep or "buy out" the other’s
interest in one or more properties. For example:

o If one spouse wants to keep a particular property but does not have the financial
means to buy out the other spouse’s share, the court may order the sale of that property or
another property to compensate the other spouse.

o If both spouses are interested in keeping different properties, the court may balance
the distribution by considering the equity of the properties and the financial feasibility for
both spouses. The court may also decide to allocate certain properties to one spouse, with
the other spouse receiving a larger share of other assets to maintain an equitable outcome.



D. Special Considerations with Multiple Properties

e Primary Residence vs. Investment Properties: The court may treat a primary residence
differently from other investment or vacation properties. A primary residence may have a
stronger emotional attachment for the parties, particularly if children are involved.
However, the court will still use financial considerations to determine which spouse has
the better claim to keep it, such as the ability to afford the mortgage, taxes, and upkeep.

e Vacation Homes or Rental Properties: If there are vacation homes or rental properties,
the court may take into account the income or profit generated by these properties when
determining their value. In some cases, a court may view income-producing properties
differently from non-income-producing ones and take that income into account when
dividing assets. The court may also consider the financial maintenance of these properties
when deciding whether to keep or sell them.

E. Dividing Multiple Properties by Sale or Liquidation

If neither spouse wants to keep a particular property, or if neither spouse can afford to buy out
the other’s interest in one or more properties, the court may order the sale of the properties. This
is especially likely if:

o The properties have significant equity that can be liquidated to provide an equitable
division.

e One spouse is financially incapable of maintaining the property, or maintaining multiple
properties, after the divorce.

In some cases, if there are more than one property and both spouses want to keep certain
properties, the court may order the sale of one or more properties to provide liquidity to divide
the marital estate fairly. Proceeds from the sale of these properties would be divided between the
spouses, either equally or equitably, depending on the circumstances.

F. Impact of Debts on Property Division

If the properties involved have significant debt or mortgages, the court will consider the
outstanding liabilities tied to each property. Debts may impact how properties are divided or
whether certain properties are worth keeping.

For example, if one property has a large mortgage, the court may decide that it is not in the best
interest of either party to keep that property, as it could result in financial strain. In such a case,
the court may opt to sell the property and divide the proceeds after the debt is paid off. If there
are multiple properties with varying levels of debt, the court will weigh this factor heavily when
determining how to divide them equitably.



G. Spousal Support Considerations

In some cases, the distribution of multiple properties can affect the need for spousal support
(alimony). If one spouse is awarded more valuable or income-producing properties, the court
may reduce the need for ongoing alimony payments. On the other hand, if the division leaves one
spouse without significant assets or financial support, the court may consider ordering spousal
support to ensure fairness in the overall division of assets.

When there are multiple properties involved in a divorce, the court in New Jersey has to consider
not only the value and type of properties but also the financial capabilities of both parties to
maintain them or buy out the other’s share. The court will work to divide the properties in a way
that is equitable based on the circumstances, whether that involves awarding specific properties
to one spouse, selling properties and dividing the proceeds, or adjusting the distribution of assets
to reflect the value of each property. The overarching goal is to ensure a fair and financially
sound division of assets that accounts for both spouses’ needs and capabilities.

When the property involved in a divorce is the primary residence, the situation becomes more
nuanced because of both the financial and emotional considerations that come into play. The
primary residence often holds significant value, both financially (in terms of equity) and
emotionally (as the family home). Here's how courts in New Jersey typically address the division
of a primary residence during a divorce:

1. Emotional Attachment to the Primary Residence

The primary residence is often the place where the family has lived, and it can be strongly
associated with emotional and familial ties. Courts recognize this emotional aspect, especially
when children are involved. For example, if the children have been living in the home, the court
may take into account the stability and continuity of keeping them in the same environment after
the divorce.

However, while emotional considerations are important, New Jersey law is focused on equitable

distribution—ensuring that property is divided fairly, even if not necessarily equally. Emotional
attachment does not override financial realities and the need for a fair distribution of assets.

2. Equitable Distribution of the Primary Residence

Under New Jersey law, property acquired during the marriage, including the primary residence,
is considered marital property and subject to equitable distribution. This means the court will
divide the home’s equity in a manner that is fair to both parties.

In determining how to divide the primary residence, the court will look at:

e The equity in the home: The value of the property minus any debts (such as the
mortgage) will be divided between the parties.



o The financial capability of each spouse: If one spouse has the ability to buy out the
other's interest in the property, the court may allow that spouse to keep the home, but the
other spouse must be compensated for their share of the home’s equity.

o Other marital assets: If the property has significant equity, the court might award the
home to one spouse and balance the distribution by awarding other assets (such as liquid
assets or retirement accounts) to the other spouse.

For instance, if the home is worth $500,000 and the mortgage balance is $200,000, the court will
consider how to fairly divide the $300,000 in equity between the spouses.

3. Who Gets to Keep the Home?
There are several possible outcomes when it comes to the primary residence:

e One spouse keeps the home: One spouse may be awarded the primary residence,
especially if it is in the best interest of the children or if that spouse has the financial
ability to maintain the home. In such cases, the spouse who is awarded the home must
typically buy out the other spouse’s share of the home’s equity.

o If'the spouse keeping the home cannot afford to buy out the other spouse, the
court may order the sale of the home.

e The home is sold: If neither spouse wants to keep the primary residence or if neither
spouse can afford to buy out the other’s share, the court may order the sale of the home.
The proceeds from the sale would then be divided between the spouses in a manner that
is equitable based on their share of ownership, the division of debts, and other financial
factors.

4. Special Considerations Involving Children

If the couple has children, the court may take the children’s best interests into account when
deciding who will keep the primary residence. In some cases, the court might allow the custodial
parent to remain in the home for the sake of the children's stability and continuity. The court may
allow this spouse to continue living in the home with the children until the children reach a
certain age or another arrangement can be made. However, the other spouse’s share of the
home’s equity would still need to be addressed—either through a buyout or sale.

For example, if the husband is awarded custody of the children and the wife agrees to allow him
to keep the home, the court might still require that the wife be compensated for her half of the
equity in the home. This could be done through other assets or the husband agreeing to make
payments to the wife.

5. Financial Considerations: Can One Spouse Buy Out the Other?



If one spouse wants to keep the primary residence, the court will typically assess whether that
spouse can afford to buy out the other spouse’s share of the equity in the home. This often
depends on the income and financial resources of the spouse who wishes to keep the home.

o [f the spouse wishing to keep the home cannot afford a buyout, the court may order the
sale of the home and divide the proceeds.

o In some cases, the spouse keeping the home may also be required to refinance the
mortgage in their name alone, to remove the other spouse from the debt obligation.

6. Mortgage and Debt Considerations

The court will also consider the mortgage and any outstanding debt tied to the property when
determining how to divide the home. If one spouse is awarded the home, that spouse must
typically assume responsibility for the mortgage and any other debts related to the property. If
the court orders the sale of the home, the proceeds from the sale will be used to pay off the
mortgage and other debts, with the remaining equity divided between the spouses.

7. Impact of the Primary Residence on Alimony

In some cases, the division of the primary residence can also influence the determination

of alimony or spousal support. If one spouse is awarded the home, the court may consider that
when determining whether alimony is necessary and the amount of alimony. For example, the
spouse receiving the home may be less in need of alimony if the home provides them with
financial stability.

8. Tax Implications

The sale or transfer of a primary residence during a divorce can have tax implications,
especially concerning capital gains taxes. In some cases, there may be tax benefits associated
with the sale of the primary residence, so it's important to consult with a tax professional to
understand how tax laws may apply to the sale of the home.

In conclusion in New Jersey, the division of the primary residence during a divorce depends on
both financial and emotional factors. The court will consider the equity in the property, the
financial capabilities of each spouse, the interests of the children, and any other relevant
circumstances when determining how the home should be divided. While one spouse may be
awarded the home, the court may order the sale of the property if a buyout is not feasible or if it
would not be equitable to keep the home. In any case, the court’s goal is to ensure that the
division of the primary residence and other marital assets is fair and consistent with the
principles of equitable distribution.

In Randazzo v. Randazzo, the financial inability of the wife to buy out her husband's share of
the marital home was a central factor in the court's decision to order the sale of the property.
Financial considerations, including the ability to buy out the property, the ongoing costs of
maintaining the home, and the long-term financial impact on both spouses, are all key factors
that a court in New Jersey will consider when deciding whether to sell property during a divorce.



Ultimately, the court's goal is to ensure a fair and equitable distribution of assets based on the
financial realities and needs of the parties involved.
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Randazzo v. Randazzo

Supreme Court of New Jersey
February 28, 2005, Argued ; June 28, 2005, Decided
A-15 September Term 2004

Reporter

184 N.J. 101 *; 875 A.2d 916 **; 2005 N.J. LEXIS 811 ***

LAURA RANDAZZO, PLAINTIFF-
RESPONDENT, v. JOSEPH J. RANDAZZO,
JR., DEFENDANT-APPELLANT.

Prior History: [***1] On certification to the

Superior Court, Appellate Division.

Randazzo v. Randazzo, 180 N.J. 456, 852

A.2d 192, 2004 N.J. LEXIS 858 (2004)

Core Terms

parties, trial court, proceeds, divorce, marital
assets, alimony, equitable distribution, marital,
farm, pendente lite, matrimonial, ordering,
commercial property, circumstances, horse,
obligations, authorize, taxes, properties,
expenses, spouse, divorce judgment, final

judgment, marital home, utilization

Case Summary

Procedural Posture

Defendant husband sought review of the
judgment from the Superior Court, Appellate
Division (New Jersey), which affirmed the trial
court's judgment ordering the sale of the
parties' marital property prior to its final
judgment of divorce in plaintiff wife's action for

divorce from the husband.

Overview

The parties were married in 1954 and acquired
properties, including a vacation home in
Florida and a 52-acre horse farm in New
Jersey. The wife filed for divorce in 1997. She
sought pendente lite support, alleging monthly
expenses but no income. She arranged for the
sale of the parties' vacation home, but the
husband resisted the sale. The trial court then
ordered the sale of the Florida property.
Thereafter, the trial court issued a judgment of

divorce. The appellate division affirmed. On

certification, the court found that consistent
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with N.J. Stat. Ann. § 2A:34-23 and N.J. Ct. R.

5:3-5, a trial court could exercise its discretion
to order the sale of marital assets and the
utilization of the proceeds in a manner as the
case rendered fit, reasonable, and just.
Because the parties needed income from the
sale of the Florida property for financial
maintenance, the court found that the trial
court properly ordered its sale. The court
disapproved of the decision in Grange v.

Grange, 160 N.J. Super. 153 (1978), to the

extent that it stood for the proposition that
absent consent, the trial court lacked authority
to order the sale of a marital asset prior to the

judgment of divorce.

Outcome
The court affirmed the judgment of the

appellate division.

LexisNexis® Headnotes

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

HN1[%] Marital Termination & Spousal

Support, Spousal Support

See N.J. Stat. Ann. § 2A:34-23.

Family Law > ... > Property
Distribution > Equitable

Distribution > General Overview

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Family Law > ... > Property
Distribution > Characterization > Marital

Property

HN2[X] Property Distribution, Equitable

Distribution

The equitable distribution portion of N.J. Stat.

Ann. § 2A:34-23 authorizes the court where a

judgment of divorce is entered to make such
award or awards to the parties to effectuate an
equitable distribution of the marital property,

both real and personal. N.J. Stfat. Ann. §
2A:34-23(h).

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Governments > Legislation > Interpretation



Page 3 of 22

184 N.J. 101, *101; 875 A.2d 916, **916; 2005 N.J. LEXIS 811, ***1

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

HN3[%] Dissolution & Divorce, Property

Distribution

A rigid and literal reading of N.J. Stat. Ann.
§ 2A:34-23 would not serve its intent.

Civil Procedure > Judicial

Officers > Judges > Discretionary Powers

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview
HN4[%] Judges, Discretionary Powers

The overriding purpose of N.J. Stat. Ann. §

2A:34-23 is to give a matrimonial judge broad
discretion and authority to fashion sagacious
remedies on a case-by-case basis, which will
achieve justice and fulfill the needs of the

litigants.

Civil Procedure > Judgments > Relief From

Judgments > Independent Actions

Estate, Gift & Trust

Law > Trusts > Constructive Trusts

Family Law > ... > Property
Distribution > Equitable

Distribution > General Overview

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

HN5[X] Relief From Judgments,

Independent Actions

In highly unusual circumstances, some
aspects of statutory equitable distribution and
related forms of relief may precede a divorce
judgment or survive a spouse's death before

divorce.

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

HN6[X] Marital Termination & Spousal



HN7[]

Page 4 of 22

184 N.J. 101, *101; 875 A.2d 916, **916; 2005 N.J. LEXIS 811, ***1

Support, Spousal Support

Pending judgment in matrimonial action, a
court may order such pendente lite relief as
the circumstances of the parties and the
nature of the case shall render fit, reasonable
and just, and, upon failure of compliance, may
attach property as necessary or enforce such
orders by other ways according to the practice

of the court.

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

Distribution

See N.J. Ct. R. 5:3-5(c).

Civil Procedure > Preliminary
Considerations > Equity > General

Overview

Family Law > ... > Dissolution &

Divorce > Jurisdiction > General Overview

Dissolution & Divorce, Property

HN8[X] Preliminary Considerations, Equity

The New Jersey Superior Court, Family Part,

is a court of equity.

Family Law > Marital Duties &

Rights > General Overview

Civil Procedure > Judicial

Officers > Judges > Discretionary Powers

Family Law > ... > Dissolution &
Divorce > Property Distribution > General

Overview

Family Law > ... > Property
Distribution > Equitable

Distribution > General Overview

Family Law > Marital Termination &
Spousal Support > Spousal

Support > General Overview

HN9[X] Family Law, Marital Duties &
Rights

The Supreme Court of New Jersey reads the
statutory requirement that directs equitable
distribution at the time of the divorce judgment

to be limited by the portion of N.J. Stat. Ann. §

2A:34-23 that authorizes the court in its



Page 5 of 22

184 N.J. 101, *101; 875 A.2d 916, **916; 2005 N.J. LEXIS 811, ***1

discretion to make such order as to the
alimony or maintenance of the parties, and
also as to the care, custody, education and
maintenance of the children. Consistent with

N.J. Stat. Ann. § 2A:34-23 and N.J. Ct. R. 5:3-

5, the trial court may exercise its discretion to
order the sale of marital assets and the
utilization of the proceeds in a manner as the

case shall render fit, reasonable, and just.
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HN10[%] Property Distribution, Equitable
Distribution
The Supreme Court of New Jersey

disapproves of the decision in Grange v.
Grange, 160 N.J. Super. 153 (1978), to the

extent it stands for the proposition that absent
consent, the trial court lacks authority to order
the sale of a marital asset prior to the

judgment of divorce.

Syllabus

(This syllabus is not part of the opinion of the
Court. It has been prepared by the Office of
the Clerk for the convenience of the reader. It
has been neither reviewed nor approved by
the Supreme Court. Please note that, in the
interests of brevity, portions of any opinion

may not have been summarized).

Laura Randazzo v. Joseph J. Randazzo, Jr.

(A-15-04)

Argued February 28, 2005 -- Decided June
28, 2005

WALLACE, J., writing for a unanimous
Court.
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The Court considers whether the sale of
marital real property can be ordered prior to a

final judgment of divorce.

Plaintiff Laura Randazzo and defendant
Joseph J. Randazzo, Jr., were married in
1954. In 1961, the parties acquired
commercial property and an adjoining two-
family residence. They operated an auto repair
facility and a licensed used car dealership at
that location. Joseph Randazzo sold and
repaired cars and Laura Randazzo did the
bookkeeping for the businesses, which grew to
gross between $ 350,000 and $ 400,000
annually. A substantial part of that income
resulted from a towing contract with the City of
Clifton. The parties also [***2] leased out
commercial building space. Over the years,
they purchased additional properties, including
a vacation home in Florida (the Florida
property), and a fifty-two acre horse farm in
New Jersey for raising and training race

horses.

In 1997, Laura Randazzo filed for divorce. In
her Case Information Statement, she listed no
monthly income and $ 13,482.86 in monthly
expenses. She also listed $ 2,802,190 in net
assets and $ 440,916.32 in liabilities. After
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filing for divorce, Laura obtained Joseph's
consent to sell the Florida property. However,
Joseph then resisted the sale and Laura filed a
motion seeking the sale of the property,
pendente lite support, and appraisals of the
properties owned by the parties. In his
response, Joseph admitted that he had agreed
to sign the listing agreement for the Florida
property and acknowledged the need to
liquidate assets. He claimed, however, that
there was no money to pay for an appraisal
because he had lost the towing contract with
the City of Clifton, resulting in the reduction of
their income and the exhaustion of their
savings. Nor would there be money for
pendente lite support, Joseph explained, until
their assets were liquidated. [***3] The trial
court found the motion to sell the Florida
property "moot," presumably because Joseph
had agreed to the sale. Although the court
ordered Joseph, in part, to pay temporary
support, he failed to do so and Laura moved
for additional support and other relief. The
judge required the parties to list various
properties for sale and authorized Laura to

sign Joseph's name to the listing agreements if

necessary.

In October 1998, Laura filed an order to show
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cause seeking authorization to sign the
agreement of sale and to execute closing
documents for the Florida property, to pay
delinquent taxes on all of their real estate
holdings with the proceeds, and to evenly
divide the balance. Joseph responded that he
had signed the agreement, but would not
release it until there was an understanding
regarding the disbursement of the proceeds.
The court granted Laura's requests regarding
the closing of the sale of the property, but
required any remaining proceeds to be placed
in a trust account after the payment of
outstanding real estate tax liens on the New
Jersey real estate. Subsequently, the judge
disbursements from the

ordered additional

sale of the Florida property to pay

certain [***4] obligations.

Trial on equitable distribution and alimony
occurred in 1999 and 2000. In relevant part,
the court found that neither party was capable
of being self-supportive at the upper-middle-
class standard of living enjoyed during the
marriage, both parties contributed to the
acquisition of the assets, and both parties
would suffer equivalent tax consequences.
The court ordered the assets equally divided,

but assessed Joseph a greater portion of the

liabilities because he had not met his pendente
lite obligations. The court also adjusted
portions of the equitable distribution to account
for obligations, such as liens and taxes, that
should have been paid by Joseph but were
not. Additionally, because Joseph had caused
the loss of $ 20,000 in equity by his wrongful
delay in selling the Florida property, the court
ordered him to pay Laura $ 10,000,
representing her share of that loss of equity.
The court then applied the statutory factors
and awarded Laura alimony. A final judgment

of divorce was entered September 11, 2000.

Joseph Randazzo appealed. On January 2,
2001, the trial court entered an amended
judgment of divorce, and Joseph filed a
separate appeal from that [***5] judgment.
The appeals were consolidated. Following a
partial remand, the trial court held a plenary
hearing regarding alimony, and issued several

orders, from which Joseph also appealed.

The Appellate Division affirmed the trial court.
The panel noted that the main question on
appeal was whether the judge erred in
ordering the pendente lite sale of the Florida
property. The panel distinguished _Grange v.

Grange, 160 N.J. Super. 153, 158-59, 388
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A.2d 1335 (App.Div.1978), which held that

absent consent, marital assets could not be
sold and distributed prior to the divorce of the
parties. In respect of challenges to the trial
court's award of alimony, the panel found no
need to address the judge's decision, noting
Joseph's waiver of the issue by failing to raise
it in his first two appeals. Nonetheless, the
panel considered the merits of the claim and
rejected it. The panel noted also that Joseph
can move for relief from payment of alimony

based on changed circumstances at any time.

This Court granted Joseph Randazzo's petition

for certification, limited to the questions
whether the trial court erred in ordering the
pendente lite sale of real property or in its

disposition [***6] of the alimony issue.

HELD: A trial court has the discretion to order
the sale of marital assets prior to a judgment of
divorce when the circumstances of the case so
justify. Although ordinarily distribution of the
proceeds from the sale of a marital asset
should await the final judgment of divorce, a
court has the discretion to order an earlier
distribution to serve the best interests of the

parties.

1. Because Joseph Randazzo did not properly

appeal the alimony issue, certification was
improvidently granted on that issue and the

Court dismisses it. (P. 11).

2. In respect of the sale of the Florida property,

N.J.S.A. 2A:34-23 states, in part, that pending
any matrimonial action, the court may make
such order as to the alimony or maintenance
of the parties and children as circumstances

render fit, reasonable and just. N.J.S.A. 2A:34-

23(h) authorizes the court, where a judgment
of divorce is entered, to make an award to the
effectuate

parties that will the equitable

distribution of the marital property. (Pp. 11-13).

3. In Grange, the Appellate Division interpreted

[***7] N.J.S.A. 2A:34-23 to severely limit the

court's authority prior to the judgment of
divorce. There, a trial court authorized the sale
of a condominium because the plaintiff claimed
that he could not afford to maintain three

residences, pay support and pay the

defendant's counsel fees. On appeal, the

panel reviewed N.J.S.A. 2A:34-23(h) and

concluded that the trial court lacked authority
to order a pre-judgment distribution of marital
property absent consent of the parties. Several
courts subsequently distinguished Grange on
the facts.

Additionally, Rule 5:3-5(c) was
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amended to provide, in part, that the court may
direct parties to sell or encumber marital
assets to fund the divorce litigation. (Pp. 13--

18).

4. The Court disapproves of Grange to the
extent it stands for the proposition that, absent
consent, the trial court lacks authority to order
the sale of a marital asset prior to the
judgment of divorce. The Family Part is a court
of equity. The Court reads the statutory
requirement that directs equitable distribution
at the time of divorce judgment to be limited by

the portion of [***8] N.J.S.A. 2A:34-23 that

authorizes the court in its discretion to make
orders as to the alimony or maintenance of the
parties, and also as to the care, custody,
education and maintenance of the children.
The Court concludes that, consistent with

N.J.S.A. 2A:34-23 and Rule 5:3-5, the trial

court may exercise its discretion to order the
sale of marital assets and the utilization of the
proceeds in a manner as "the case shall
render fit, reasonable, and just." The Court
acknowledges that in many cases the
proceeds from the sale of marital assets
should be placed in escrow pending final
distribution, but in other cases, the proceeds
used

may properly be to pay marital

obligations. The Court leaves to the discretion
of the trial court the varying circumstances that
may justify the sale of marital assets and the
utilization of the proceeds prior to the divorce

judgment. (Pp. 18--19).

5. Here, the Court notes that the parties had
several valuable pieces of real estate but little
money to meet the financial obligations on
those properties, including state tax liens. The
sale of the Florida property was necessary for
the financial maintenance of the parties. The
trial court recognized that the mounting marital
obligations could be abated by the sale of the
Florida property and the utilization of the
proceeds to pay some of the obligations.
Further, the court required that the balance of
the proceeds should be held in a trust account
and distributed at the time of the final hearing.
The Court concludes that the trial court acted
well within its discretionary powers by ordering
the sale of the Florida property and that the
disbursement of a portion of the proceeds to
meet the pressing obligations of the parties

was fit, reasonable, and just. (Pp. 19--20).

The judgment of the Appellate Division is
AFFIRMED.

CHIEF JUSTICE PORITZ and JUSTICES
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LONG, LaVECCHIA, ZAZZALI, ALBIN and
RIVERA-SOTO join in JUSTICE WALLACE's

opinion. [***9]

Counsel: Robert B. Cherry, argued the cause

for appellant.

Erin E. O'Connell Sussman, argued the cause
for respondent (O'Connell & Sussman,

attorneys).

Judges: Justice WALLACE delivered the
opinion of the court. Chief Justice PORITZ and
Justices LONG, LaVECCHIA, ZAZZALI,
ALBIN, WALLACE and RIVERA-SOTO.

Opinion by: WALLACE

Opinion

[*102] [**917] Justice WALLACE delivered

the opinion of the court.

This matrimonial action presents the issue of
whether a trial court may order the sale of
marital real property prior to a final judgment of
divorce. We hold that a trial court has the
equitable power to order such a sale and, if the
circumstances warrant, to order the proceeds

be distributed to serve the best interests of the

parties.

We recite the facts pertinent to the disposition
of this appeal. Plaintiff Laura Randazzo and
defendant Joseph J. Randazzo, Jr. were
married on November 14, 1954. The parties

have two emancipated children. Plaintiff and

defendant both graduated high school.
Although defendant did not have any
subsequent  education, plaintiff studied

accounting at Bloomfield College for two

years.

In 1961, the parties [***10] acquired
commercial property and an adjoining two-
family residence in Clifton, New Jersey. They
operated an auto repair facility and a licensed
used car dealership at that location. Defendant
repaired and sold high-end cars and plaintiff
did the bookkeeping for the businesses as well
as becoming [*103] a realtor in 1978. The
businesses grew to gross between $ 350,000
and $ 400,000 annually. A substantial part of
that income resulted from a towing contract
with the City of Clifton that grossed
approximately $ 100,000 annually. The parties
also leased out commercial building space at

the Clifton location. In 1975, they purchased a
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home in Montclair, New Jersey, and later they
purchased a vacation home in Sanibel, Florida

(the Florida property).

Subsequently, the parties acquired a fifty-two-
acre horse farm in Hardwick Township, New
Jersey, that contained a track, barn, horse
and  other

paddocks, features [**918]

conducive to raising and training about
seventy race horses. In 1992, defendant's
mother gifted to the parties a home on Louise
Street in Clifton, subject to a life estate in her
favor. The following year the parties sold their
Montclair home and purchased their final
marital home next to the [***11] horse farm in
Hardwick Township. The parties also bought a
3.2-acre lot adjacent to the marital home and a
twenty-seven-acre lot consisting of mostly
wetlands. Since 1993, plaintiff has managed
and worked on the horse farm full time, but

has earned little or no profit.

After approximately forty-three vyears of
marriage, plaintiff filed for divorce on July 28,
1997. At the time of the filing, plaintiff was
sixty-one years old and defendant was sixty-
four years old. In her Case Information
Statement, plaintiff listed no monthly income

and $ 13,482.86 in monthly expenses. She

also listed $ 2,802,190 in net assets and $
440,916.32 in liabilities. The parties' real estate
included
(1) the commercial property in Clifton,
including the two-family residence;
(2) the horse farm and wetlands;
(3) the marital residence and adjacent 3.2-
acre lot;
(4) the Florida property; and
(5) the Clifton house that defendant's
mother gifted to both parties subject to a

life estate.

After filing for divorce, plaintiff obtained

defendant's consent to sell the Florida
property. Afterwards, defendant resisted the
sale and plaintiff filed a motion, among other
things, for the sale of the [*104]
Florida [***12] property, pendente lite support,
and appraisals of the real estate owned by the
parties. In his answering certification,
defendant acknowledged that he and plaintiff
had worked hard to obtain considerable
economic wealth, but that the loss of the
towing contract with the City of Clifton had
reduced their income and had caused them to
exhaust their savings. He claimed that an
appraisal of the Clifton commercial property

had not been undertaken because neither
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party had the money to pay for it. Further, he
asserted that plaintiff's operation of the horse
farm was a drain on their finances and until
they liquidated their assets, primarily the
Florida property, there would be no money
available for support. He acknowledged the
need to liquidate assets to raise cash and
admitted that he had agreed to sign the listing

agreement for the sale of the Florida property.

The motion court ordered defendant to pay
temporary support of $ 200 a week, to obtain
appraisals of the residential and business real
estate properties, and to pay the real estate
taxes for the properties in Clifton. The court
noted in the paragraph of the order authorizing
the the Florida that

sale of property

plaintiff's [***13] request was  "moot,"
presumably because defendant had agreed to

the sale.

After defendant failed to pay the temporary
alimony, plaintiff moved for additional support
and other relief. On September 11, 1998, the
court entered an order denying plaintiff's
request for additional support, authorizing

plaintiff to collect rent from the Clifton
residential and commercial properties, and

requiring the parties to list the horse farm and

the Clifton commercial property for sale. In
addition, plaintiff was authorized to sign
defendant's name to the listing agreements if

he refused to do so.

In October 1998, plaintiff fled an Order to
Show Cause seeking authorization to sign the
agreement of sale and to execute all closing
documents for the Florida property, to pay the
delinquent taxes on all of their real estate
holdings with the proceeds, and to evenly
divide the balance. Defendant certified in
response that he [**919] had signed the
agreement of sale for the Florida property, but
[*105] that the

he would not release

agreement until they reached an
understanding regarding the disbursement of
the proceeds. Defendant, in part, sought to
use the proceeds to pay the outstanding tax
liens on the Clifton properties [***14] in
excess of $ 100,000, and the unpaid taxes on

the farm and the marital residence.

The trial court granted plaintiff's request to sign
the agreement of sale and the closing
documents necessary for the sale of the
Florida property. The court also required
plaintiff's counsel, after paying the outstanding

real estate tax liens on the New Jersey real
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estate, to place the net proceeds of the sale in
a trust account. Subsequently, on December
14, 1998, the motion court authorized
additional disbursements from the proceeds
from the sale of the Florida property to pay

certain obligations.

Trial on the outstanding issues of equitable
distribution and alimony was conducted on
various dates from June 14, 1999, to January
14, 2000. During that time, the trial court
entered several additional orders compelling
defendant to pay real estate taxes, interest,
and penalties owed on the farm and the
commercial property. At the conclusion of the
trial, the parties requested an "early decision"
limited to a determination of which offer the
parties should accept for the sale of the Clifton
commercial property and whether the horse
farm should be listed for sale separately or

with the marital home.

[***15] On January 31, 2000, the trial court
rendered a written decision directing which
offer should be accepted for the Clifton
commercial property and ordering that the
farm should be sold separate from the marital
home. Eventually, the parties agreed to sell

the Clifton commercial property to a different

buyer. As part of that transaction, each party
received approximately $ 4,125 per month in
mortgage payments for the mortgage they took

back as part of the sale.

On June 15, 2000, the court issued a
comprehensive opinion, resolving all of the
remaining issues concerning alimony and
equitable distribution. The court expressly
considered the statutory criteria set forth in

N.J.S.A. 2A:34-23.1 in distributing the [*106]

assets and liabilities of the parties. The court
found, among other things, that both parties
suffered some health problems, although no
expert testimony had been presented on the
effect of those problems on their ability to
work; neither party was capable of being self-
supportive at the upper-middle-class standard
of living enjoyed during the marriage; both
parties contributed to the acquisition of the
would suffer

assets; and both parties

equivalent tax consequences. The court

ordered the assets equally divided, but
assessed defendant a greater portion of the
liabilities because he had not met his pendente

lite obligations.

With respect to the Florida property, the court
found that the property
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sold for $ 193,808.39. The proceeds were
put into a trust account. Some $ 93,177.34
of such proceeds were used to pay joint
debt that neither party is asking be
reallocated or credited to one party. . . .
However, during the litigation, some $
95,483.53 was removed from the trust
account to pay taxes on the Clifton
properties; $ 1284.12 was removed to pay
for liens owed to the New Jersey
Department of Labor; $ 2215.40 was taken
out to pay payroll taxes; $ 1000 was paid
to attorney []; and $ 648 was used to pay
for the repair of the Cadillac. The court
finds that all of the aforementioned
expenses, which total $ 100,631.05, were
the [defendant's] responsibility to pay. As
indicated above, [**920] the court finds

that a "50-50" distribution of assets is
appropriate at the outset, but is ordering
the [defendant] to pay for all of the
aforementioned debts. Had $ 100,631.05
of the proceeds not been used to pay for
debts the [defendant] was supposed to
have paid, the [plaintifff would have had
access to her 50% share of the proceeds,
which is $ 50,315.22. Accordingly, the sum

of $ 50,315.22 shall be paid to the [plaintiff]

out of the [defendant's] share of equitable
distribution when either the Clifton or
Hardwick property sells, whichever occurs
first. . ..
Additionally, because defendant had caused a
loss of $ 20,000 in equity by his wrongful delay
in selling the Florida property, the court
ordered defendant to pay plaintiff $ 10,000

representing her share of that loss of equity.

The court then applied the factors set forth
in [***16] N.J.S.A. 2A:34-23(b), and awarded

plaintiff alimony of $ 410 per week. The court
ordered the parties to submit applications for
counsel fees. A final judgment of divorce was
entered on September 11, 2000. On October
5, 2000, the court awarded plaintiff counsel

fees in the amount of $ 60,357.

[*107] Defendant moved for reconsideration.
Prior to a hearing on that motion, defendant
filed a notice of appeal from the divorce
judgment. On November 8, 2000, the trial
court denied defendant's motion for
reconsideration without prejudice, finding that
it lacked jurisdiction to decide the motion while

his appeal was pending.

On January 2, 2001, the trial court entered an

amended judgment of divorce, and defendant
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filed a separate appeal from that judgment.
Defendant's appeals were consolidated in
March 2001, and a temporary remand was
ordered to consider whether there were
changed circumstances to justify a reduction in

the alimony award.

In April 2001, plaintiff filed a motion for support
arrears and permission to sell the farm and the
wetlands. Defendant filed a cross motion
seeking a hearing on the alimony issue.
Defendant's motion was granted and the trial
court conducted a plenary hearing regarding
alimony beginning on January 8, 2002.
Defendant argued that his health prevented
him from working and that he should be
permitted to retire and not pay alimony. The
trial court gave defendant three months to
produce expert testimony regarding his health,
but defendant failed to do so. The plenary

hearing concluded on May 6, 2002.

In a May 27, 2002, letter opinion, the trial court
found that defendant failed to show changed
circumstances, noting that his physical
ailments had existed at the time of the divorce
trial and that they had not deteriorated to the
extent to prevent him from working. Further,

the court found that although the seventy-year-

old defendant had a legitimate reason for
wanting to retire, the advantage of retirement
to him did not substantially outweigh the
disadvantage to plaintiff. =~ The  court
memorialized its decision by order dated June
18, 2002. Defendant did not appeal the June
18, 2002, order; however, he moved to vacate
that order. Defendant's motion was denied by
order dated February 24, 2003, and again was
denied by order dated June 17, 2003. The
court also entered an order dated July 7, 2003,
continuing the requirement that defendant pay

alimony to plaintiff.

[*108] On July 24, 2003, defendant appealed
the June 17 and July 7, 2003, orders. In an
unpublished opinion, the Appellate Division
affrmed the trial court and rejected
defendant's claims of error. The panel noted
that the main question on appeal was whether
the judge erred in ordering [**921] the
pendente lite sale of the Florida property. The

panel distinguished_Grange v. Grange, 160

N.J. Super. 153,

which held

158-69, 388 A.2d 1335

(App.Div.1978), that absent

consent, marital assets could not be sold and
distributed prior to the divorce of the parties.
The panel found overwhelming evidence in the

record that defendant consented to the sale of
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the Florida property. Further, the panel found
no need to address the alimony issue because
defendant waived that issue by failing to raise
it in his first two appeals. Moreover, defendant
failed to appeal from the June 18, 2002, order,
which denied his application to terminate
alimony, and he failed to include a transcript of
the plenary hearing conducted in May 2002.
Nonetheless, the panel considered the merits
of defendant's alimony claim and rejected it.
The panel noted that defendant can move for
relief from payment of alimony based on

changed circumstances at any time.

We granted defendant's petition for
certification, limited to the following questions:
(1) whether the trial court erred in ordering the
pendente lite sale of real property of the
marriage and (2) whether the trial court erred
in its disposition of the alimony issue.

Randazzo v. Randazzo, 180 N.J. 456, 852

A.2d 192 (2004). Because defendant did not

properly appeal the alimony issue, we
conclude that certification was improvidently

granted on that issue and dismiss it.

We turn now to defendant's argument that the

trial court erred in ordering the pendente lite

disposition of marital property. Defendant

claims that [***17] N.J.S.A. 2A:34-23

authorizes the equitable distribution of marital
assets only upon the divorce of the parties and
not before. Further, he contends that the sale
of the marital assets was not necessary for

spousal support.

[*109] Plaintiff argues that the Appellate
Division correctly upheld the pendente lite sale
of the Florida property. She urges that the
Florida property was the sole marital asset
sold prior to the divorce judgment and there
was overwhelming evidence that defendant
consented to the sale. Further, she contends
the trial court is vested with wide discretion to
order appropriate action for the maintenance
of a party and the court properly found that the
liquidation of the Florida property was

necessary for the parties' financial stability.

The starting point for our analysis is N.J.S.A.

2A:34-23. That statute provides, in part, that

HN1[¥] [p]ending any matrimonial action .
. . the court may make such order as to the
alimony or maintenance of the parties, and
also as to the care, custody, education and

maintenance of the children, . . . as the
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circumstances of the parties and the

nature of the case shall render fit,
reasonable, and just, and require
reasonable  security for the due

observance of such orders, including, but
not limited to, the creation of trusts or other
security devices, to assure payment of
medical and

reasonably foreseeable

educational expenses.

[***18] [N.J.S.A. 2A:34-23]

HN2[¥] The equitable distribution portion of
that statute authorizes the court "where a
judgment of divorce . . . is entered [to] make
such award or awards to the parties . . . to
effectuate an equitable distribution of the
[marital] property, both real and personal. . . ."

N.J.S.A. 2A:34-23(h).

An early Appellate Division decision

interpreting the statute severely limited the
court's authority prior to the judgment of
divorce. In Grange, the plaintiff filed a
complaint for divorce, and each party [**922]
sought equitable distribution of all marital

assets. Supra, 160 N.J. Super. at 154, 388

A.2d 1335. The plaintiff claimed that he could
not afford to maintain three residences, pay

support, and pay the defendant's counsel fees.

Ibid. He sought, without success, to have the
defendant cooperate in the sale of their former
condominium in

marital residence, a

Stanhope, New Jersey. [Ibid. The plaintiff
obtained an appraisal of the property indicating
a negative equity of approximately $ 5,300.
Ibid. He [*110] then filed a motion to compel
the defendant to execute the necessary
documents to convey the property to a
proposed buyer and to reserve the issue of the
treatment of the loss for the final hearing. Ibid.
The trial court authorized the sale without
prejudice subject to the defendant's right to
challenge the price for the property and to
seek equitable distribution based upon the fair

market value of the condominium. /d. at 156,

388 A.2d 1335. After the defendant sought to

demonstrate that the price was too low, the
trial court directed her to comply with its order.

Id. at 157, 388 A.2d 1335. The defendant's

motions for stay and leave to appeal to the
Appellate Division were granted. Ibid. The
Appellate Division framed the issue as
"whether in a matrimonial matter the court may
make a pendente lite order relating to the
equitable distribution of the marital assets and,
more specifically, order the sale of the marital

dwelling absent the consent of the parties."
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Ibid. The panel reviewed

2A:34-23(h), and found "no statutory authority

[**19] N.J.S.A.

for pendente lite action of this kind in
connection with equitable distribution." /d. at

158, 388 A.2d 1335. The panel concluded that

the trial court lacked authority to order a pre-
judgment distribution of the marital property
absent consent of the parties and reversed the

judgment of the trial court._/d. at 158-59, 388
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recommendations, several trial courts have
distinguished Grange on the facts and
authorized the pendente lite sale of marital
assets in order to provide support to a
dependent spouse or child. See, e.qg., Pelow v.

Pelow, 300 N.J. Super. 634, 646-47, 693 A.2d

564 (Ch.Div.1996); Glatthorn v. Wisniewski,

236 N.J. Super. 504, 509, 566 A.2d 242

(Ch.Div.1989); Graf v. Graf, 208 N.J. Super.

A.2d 1335.

Several years after the Grange decision, the
Supreme Court Committee on Matrimonial
Litigation (the Committee) addressed the issue
of the pendente lite sale of marital assets. The
Committee found that the "Grange rule is
unduly restrictive, contrary to the broad
discretionary powers of a court of equity and
generally unfair." Supreme Court Committee
on Matrimonial Litigation, Phase Two, Final
Report, 81 N.J.L.J. Supp. at 1 (July 16, 1981).
other the Committee

Among things,

recommended that trial courts have "the
discretionary power to permit a party to utilize
a portion of the proceeds when . . . basic living
expenses cannot be paid in any other way []"

and "for other good and emergent cause." Ibid.

[*111] Consistent with the Committee's

240, 246, 505 A.2d 207 (Ch.Div.1985);_Witt v.

Witt, 165 N.J. Super. 463, 465-66, 398 A.2d

597 (Ch.Div.1979). For example, in Pelow, the

plaintiff sought to have the defendant pay the
mortgage, taxes, and other expenses of the
home, and the defendant sought to sell the

marital home. Supra, 300 N.J. Super. at 636,

693 A.2d 564. Because of the dire financial

circumstances of the parties, the trial court
ordered the listing of the home for sale._/d. at

646, 693 A.2d 564. In reaching that decision,

the trial court limited the reach of Grange to a

"sale of convenience." Id. at 643, 693 A.2d

564. The court held that Grange should not
control where the sale was necessary "to avoid
irreparable harm to a spouse and/or the
children." Ibid.

In [**923] interpreting the

purpose and breath of [***20] N.J.S.A. 2A:34-

23, the court found that "the Legislature
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intended to invest a court with broad discretion
under [that statute] to make such orders as are
'fit, reasonable and just' to protect the parties
and dependent children during and after the

dissolution process." Id. at 644, 693 A.2d 564.

The court found that HN3[¥] a rigid and literal
reading of the statute would not serve its
intent. Ibid. The court concluded that HN4[¥]
the "overriding 'purpose of [N.J.S.A. 2A:34-23]

is to give a matrimonial judge broad discretion
and authority to fashion sagacious remedies
on a case by case basis, which will achieve
justice and fulfill the needs of the litigants.™ /d.

at 646, 693 A.2d 564 (quoting_Graf, supra, 208

N.J. Super. at 243, 505 A.2d 207). See also

Witt, supra, 165 N.J. Super. at 465-66, 398

A.2d 597 (finding pendente lite sale of marital
residence was proper where parties previously
consented and where sale was necessary to

maintain property's value).

Although we have not yet spoken to this issue,

we obliquely referred to it in_Carr v. Carr, 120

N.J. 336, 342, 576 A.2d 872 [*112] (1990). In

Carr, we were asked to decide whether a
spouse could receive an equitable distribution
of the marital assets when the husband died
while the divorce action was pending, or

whether the spouse could elect to receive a

share of her deceased husband's estate under
the probate code. /d. at 346, 576 A.2d 872. We
concluded that under the facts of that case,
neither statutory scheme entitled the spouse to
relief. Id. at 345-46, 576 A.2d 872. In
discussing the equitable distribution statute,
we noted that "[tjhe Court has consistently
[**21]

interpreted [N.J.S.A. 2A:34-23] to

authorize a distribution of martial assets only
on the condition that the marriage of the
parties has been terminated by divorce." Id. at
342, 576 A.2d 872 (citations omitted). We
noted, however, that some of our courts "have
recognized that HN5[¥] in highly unusual
circumstances some aspects of statutory
equitable distribution and related forms of relief
may precede a divorce judgment or survive a
spouse's death before divorce." Ibid. (citations
omitted). We found no unusual or exceptional
circumstances to avoid the general rule in that
case. Id. at 343, 576 A.2d 872. In fashioning
the remedy of a constructive trust, we looked
to the Legislature's recognition of the courts'
equitable powers in the context of domestic
relations. /d. at 351, 576 A.2d 872. We cited to
N.J.S.A. 2A:34-23 for the proposition that

HN6[¥] pending judgment in matrimonial

action, [a] court may order such pendente
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lite relief 'as the circumstances of the
parties and the nature of the case shall
render fit, reasonable and just,' and, upon
failure of compliance, may attach property
as necessary or enforce such orders 'by
other ways according to the practice of the

court[.]'
[/bid.]

We also note that subsequent to our decision

in Carr, we concurred with the
recommendation of the Special Committee on
Matrimonial Litigation to amend the Court
Rules to authorize the trial court to utilize
marital assets to fund matrimonial litigation
expenses. See Administrative Determinations
the Court the

Supreme on

by
Recommendation of the Special Committee on
Matrimonial Litigation, January 21, 1999, 8
N.J.L.J. 233 (1999); 155 N.J.L.J. 513 (1999).
Thereafter, we amended [***22] Rule 5:3-5(c)
to provide, in part, that HN7[¥] "[tlhe court
may also, on good cause shown, [*113]

direct the parties to sell, mortgage, or
otherwise encumber or pledge marital assets
to the extent the court deems necessary to
permit both parties to fund the litigation." See

Pressler, Current N.J. Court Rules, comment 4

on R. 5:3-5 (2005). Thus, our Court Rules
authorize the trial court to order the sale of
marital [**924] assets prior to the final
judgment to help defray the cost of the

litigation.

HNS8[¥] The Family Part is a court of equity.
HN9[¥] We read the statutory requirement that
directs equitable distribution at the time of the
divorce judgment to be limited by the portion of

N.J.S.A. 2A:34-23 that authorizes the court in

its discretion to "make such order as to the
alimony or maintenance of the parties, and
also as to the care, custody, education and
maintenance of the children." We conclude
that, with  N.J.S.A.

consistent 2A:34-23

and [***23] Rule 5:3-5, the trial court may
exercise its discretion to order the sale of
marital assets and the utilization of the
proceeds in a manner as "the case shall

render fit, reasonable, and just."

We acknowledge that in many cases the
proceeds from the sale of marital assets
should be placed in escrow pending final
distribution. But in other cases, the proceeds
may properly be wused to pay marital
obligations. We leave to the discretion of the

trial court the varying circumstances that may
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justify the sale of the marital assets and the
utilization of the proceeds prior to the divorce

judgment.

We take this opportunity to express our
disagreement with the Grange decision. There,
despite the apparent equities in favor of the
sale of marital property prior to the divorce, the
Grange panel reversed the trial court's
judgment authorizing the sale of the marital
condominium. HN10[¥] We disapprove of

to the extent it stands for the

Grange
proposition that absent consent, the trial court
lacks authority to order the sale of a marital

asset prior to the judgment of divorce.

V.

We now apply our expanded principles to the
present case. Although other real property was
ordered to be sold, the Florida [*114]
property was the only real property actually
sold prior to the judgment of divorce. ' The
record shows that the parties had several
valuable pieces of real estate, but little money
to meet the financial obligations on those

properties. In fact, in response to plaintiff's

Because we are convinced that the trial court did not abuse
its discretion in ordering the sale of the Florida property, we
need not address plaintiff's assertion that defendant consented
to the sale.

request to order him to sell the property,
defendant expressly stated that the proceeds
from the sale of the Florida property should be
used to payoff the real estate tax liens on the
Clifton properties and the farm. Both parties
believed there was insufficient income from the
businesses to justify incurring the continued
expense of maintaining the Florida property.
We find that the sale of the Florida property
was necessary for the financial maintenance of

the parties.

This case is a paradigm for why our trial courts
should have the discretion to order the
distribution of proceeds when distribution is
deemed fit, reasonable, and just. Because of
the lack of sufficient funds to meet the financial
court

obligations of the parties, the trial

recognized that the mounting marital
obligations could be abated by the sale of the
Florida property and the utilization of the
proceeds to pay some of those obligations.
Further, the court required that the balance of
the proceeds should be held in plaintiff's
attorney's trust account and distributed at the
time of the final hearing. We conclude that the
trial court acted well within its discretionary
powers to order the sale of the Florida

property, and that the disbursement of a
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portion of the proceeds to [**925] meet the
pressing obligations of the parties was fit,

reasonable, and just.

In sum, we hold that a trial court has the
discretion to order the sale of marital assets
prior to a final judgment of divorce when the
circumstances of the case so justify. Although
ordinarily distribution of the proceeds from the
sale of a marital asset should await the final
judgment of divorce, a court has discretion
[*115] to order an earlier distribution to serve

the best interests of the parties.

V.

The judgment of the Appellate Division is

affirmed.

CHIEF JUSTICE PORITZ and JUSTICES
LONG, LaVECCHIA, ZAZZALI, ALBIN, and
RIVERA-SOTO join in JUSTICE WALLACE's
opinion. [***24]
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N.J. Ct. R. 5:8A

Rule 5:84 - Appointment Of Counsel For Child

In all cases where custody or parenting time/visitation is an issue, the court may, on the
application of either party or the child or children in a custody or parenting time/visitation
dispute, or on its own motion, appoint counsel on behalf of the child or children. Counsel

shall be an attorney licensed to practice in the courts of the State of New Jersey and shall

serve as the child's lawyer. The appointment of counsel should occur when the trial court

concludes that a child's best interest is not being sufficiently protected by the attorneys for the
parties. Counsel may, on an interim basis or at the conclusion of the litigation, apply for an
award of fees and costs with an appropriate affidavit of services, and the trial court shall

award fees and costs, assessing same against either or both of the parties.

NS Cr R, 5:84

Adopted November 6, 1989 to be effective 1/2/1990; amended July 5, 2000 to be effective
9/5/2000,

casetext

Official Comment for Rules 5:84 and 5:88

The purpose of Rules 3:84 and 5:88 ix to eliminate the confusion between the role of a court-appointed counsel for
a child and that of a cowvi-appointed guardian ad lifem (GAL). The Supreme Court’s Family DNvision Practice

Committee in its 19871988 Annual Report distinguishes the roles,

A court-appointed counsels services are fo the child, Counsel acty as an independent legal advocare for the best
intevesis of the child and takes an active part in the hearing, ranging from subpoenaing and cross-examining
witnesses to appealing the decision, i warranted. If the purpose of the appointment is_for legal advocacy, then

cownsel would be appoinied,

A conrt-appointed guandian ad litem's services ave 1o the court on befiall of the ofifd. The GAL acis as an
independent fact finder, investigator and evaluator as to what furthers the best intevesis of the child. The GAL
suhinies @ weitten report to the cowrt and @5 available fo testific {F the purpose of the appointment is for independent
investigation and fact finding, then a GAL would be appointed. The GAL can be an attorney, a social worker, a
menial health professionad or other appropriate pevson. I the primary function of the GAL v fo act i the capacily
of an expert, then the court should ordingrily appoing a GAL feom the appropreiate area of expertise, Afformevs acling
o hehalf of chifdren in atwse or neglect cases and in termination of pavenial Fighes cases showld aet as counsel for
the ehild pursuant to Rule 5:84 vather than in the capacity of @ GAL purssant to Rule 5:88. See, Matter of MR,
35N T35, 174 638 A 2d 1274, [283 (1994)).

These rules are not intended fo expand the circumstances when such appointments ave to be made; neither are these

appedniments fo e made rowtinely

Nove! Adopred Novenber 6, 1989, 1o be gffective Janwary 2, 1990, amended July 13, 1994 10 be gffecrive Seprember
i, 1994,
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Judicial Recusal — Sample Brief Language

Rule 1:12-1 provides:

The judge of any court shall be disqualified on the court's own motion and
shall not sit in any matter, if the judge

(a) is by blood or marriage the second cousin of or is more closely
related to any party to the action;

(b) is by blood or marriage the first cousin of or is more closely
related to any attorney in the action. This proscription shall extend
to the partners, employers, employees or office associates of any
such attorney except where the Chief Justice for good cause
otherwise permits;

(c) has been attorney of record or counsel in the action;
(d) has given an opinion upon a matter in question in the action;
(e) is interested in the event of the action;

(f) has discussed or negotiated his or her post-retirement
employment with any party, attorney or law firm involved in the
matter; or

(g) when there 1s any other reason which might preclude a fair and
unbiased hearing and judgment, or which might reasonably lead
counsel or the parties to believe so.

Paragraphs (c), (d) and (e) shall not prevent a judge from sitting because
of having given an opinion in another action in which the same matter in
controversy came in question or given an opinion on any question in
controversy in the pending action in the course of previous proceedings
therein, or because the board of chosen freeholders of a county or the
municipality in which the judge resides or is liable to be taxed are or may
be parties to the record or otherwise interested.

Additionally, Canon 3(C)(1) of the Code of Judicial Conduct provides that "[a] judge
should disqualify himself or herself in a proceeding in which the judge's impartiality might

reasonably be questioned." These rules, “are designed to address actual conflicts and bias as well

as the appearance of impropriety.” State v. McCabe, 201 N.J. 34, 43



See also, N.LL5.A. 2A:15-49 (*This section shall not be construed to prevent a judge from
sitting on such trial or argument because he has . . . given his opinion on any question in
controversy in the pending action in the course of previous proceedings therein™). As stated in

Matthews v. Deane, 196 N.J. Super. 441, 444 (Ch. Div. 1984), appeal dismissed, 206 N.J. Super.

608 (App. Div. 1986):

a review of the applicable statute and court rule reveal a clear intention on the part
of the Legislature and the Supreme Court to allow a judge to continue to
participate in a case when any opinion which he has rendered with respectto a

matter in controversy was expressed in the course of proceedings regarding that
same controversy.

The Matthews, court further stated:
It is within the sound discretion of the judge, in the first instance, whether he should
disqualify himself. State v. Flowers, 109 N.J. Super. 309, 311-312 (App.Div.1970). In

determining whether to disqualify himself, the judge is guided by the following principle:

Absent a showing of bias or prejudice, the participation of a judge in previous
proceedings in the case before him is not a ground for
disqualification. (citation omitted). And the fact that a judgment resulting from
previous proceedings 1s reversed on appeal 15 likewise not a sufficient ground
for disqualification. [State v. Walker, 33 N.J. 580, 591 (1960).]

Id., 196 N_J. Super. at 445. That court further explained:

In United States v. Valenti, 120 F. Supp. 80, 83 (D.N.J.1954), the United States
District Court for the District of New Jersey reiterated the rule that the federal
disqualification statute must be strictly construed "in order to safeguard the
judiciary from frivolous attacks upon its dignity and integrity, and to avoid
interruption of its ordinary and proper functioning." Footnote omitted. The rule
outlined in Valenti should apply with equal necessity to N.J.8.A. 2A:15-49 and R.
1:12-1. These provisions should not be used to waste judicial resources and
unjustifiably question the objectivity of judges.

Id., 196 N.J. Super. at 446-447.

Pursuant to Rule 1:12-2, motions for recusal are required to be made to the judge whose
recusal 1s sought.
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HOT TIPS

Questions to Ask and Issues to Know when Representing a Client with a Special Needs
Child

By: Lauren A. Miceli, Esq.
L. Does the Child Have an IEP?

For students with disabilities and other special needs, the Individuals with
Disabilities Education Act (“IDEA"), 20 U.S.C.A. § 1400 et seq., directs how school
districts must interact with those students. Under the IDEA and state regulations,
decisions regarding eligibility, program and placement are determined by an Individuals
Education Placement ("IEP") Team.

il. An IEP Is Instructive But Not to be Utilized to Determine Best Interests.

A recent Appellate Division case (unpublished), addressed the use of IEP
documents in custody and parenting time litigation. Specifically, in W.A. v. S.T., 2024 WL
4847270 (App. Div. 11/21/24), the Court noted:

... an |IEP serves a very different purpose from a best interests
evaluation. An IEP is ‘a written plan which sets forth present
levels of academic achievement and functional performance,
measurable annual goals, and short-term objectives or
benchmarks, and describes an integrated, sequential
program of individually designed instructional activities and
related services necessary to achieve the stated goals and
objectives." N.J.S.A. 30:4-165.8(b). In contrast, a custody
evaluation "is an expert report where the court expects, and
is assisted by, the independent professional judgment of a
licensed mental health expert." Koch v. Koch, 424 N.J. Super.
542, 550 (Ch. Div. 2011).

l.  Will Your Client or the Other Party Remain in the Marital Home?

Public schools have the obligation to provide education services to “persons over

five and under 20 years of age...”" N.J.S.A. 18A:38-1. And those persons to whom the
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education must be provided are “"Any person who is domiciled within the school district .

Ll d.

Pursuant to the Administrative Code, a student is domiciled in the school district
when he or she is the child of a parent or guardian whose domicile is located within the

school district. N.J.A.C. 6A:22-3.1(a)(1).

For those parents with shared parenting time arrangements, N.J.A.C. 6A:22-
3.1(a)(1)(i) explains:

When a student’s parents or guardians are domiciled within
different school districts . . . the student's domicile is the
school district of the parent or guardian with whom the student
lives for the majority of the school year. This subparagraph
shall apply regardless of which parent has legal custody.
(emphasis added).

A little advertised portion of the Code does provide relief to parents in 50/50
parenting time situations because it allows for the designation of a parent's residence to
be utilized for school enroliment purposes under two scenarios: (1) where there is a court
order or (2) where there is a written agreement between the parents designating the
school district of attendance for the child. N.J.A.C. 6A:22-3.1(a)(1)(i).

For students with IEPs,

When the domicile of a student with disabilities as defined in
N.J.A.C. 6A:14, Special Education, cannot be determined
pursuant to this section, nothing in this section shall preclude
an equitable determination of shared responsibility for the cost
of the student’s out-of-district placement.

N.J.A.C. 6A:22-3.1(a)(1)(il)(2).

IV. Is the School District Trying to Change the Child’s IEP?

Page 2 of 7



Clients should be advised, at that time, if a proposed change is being made over the
objection of the parents to the special needs child that they have the right to file for “Stay
Put.”

Stay Put acts as an automatic injunction against any attempt to change a student's

placement from that which was prescribed in the last agreed upon IEP. Drinker by Drinker

v. Colonial School Dist., 78 F.3d 859, 864 (3d Cir. 1996).

The clients will be best served by contacting and working with a special needs attorney
as the potential conflict and litigation with the district can increase at this point in time.

If a school districts fails to abide by Stay Put, N.J.A.C. 6A:14-2.7(r)(1) permits
parents to seek judicial enforcement of Stay Put via Emergent Relief, very much like an
Order to Show Cause filed with the Family Division. However, it is important to note that
the litigation must originate in the Office of Administrative Law, not in the Family Division.

V. Financial Provisions in Marital Settlement Agreements for Special Needs

Children.

a. Deviation from the Guidelines:

"The purpose of child support is to benefit children, not to protect or support either
parent." J.S. v. L.S., 389 N.J. Super. 200, 205 (App. Div. 2006). "In accordance with Rule
5:6A, [the] guidelines must be used as a rebuttable presumption to establish . . . all child
support orders. The guidelines must be applied in all actions . . . ." Current N.J. Court
Rules, Appendix 1X-A to R. 5:6A, { 2. "A rebuttable presumption means that an award
based on the guidelines is assumed to be the correct amount of child support unless a
party proves to the court that circumstances exist that make a guidelines-based award

inappropriate in a specific case." Id.
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Current N.J. Court Rules, Appendix IX-Ato R. 5:6AY 9(d) confirms that the “special

needs of gifted or disabled children” is a reason to deviate from the guidelines.

When representing a parent with a child who has extraordinary needs, you must

consider some of the following additional expenses which the family incurred while intact

and must now account for upon separation, or that which will be incurred in a non-

dissolution context:

1.

Specialized therapies such as physical therapy, occupational
therapy, speech therapy, considering the transportation obligations
and the costs of the therapies both covered and uncovered by
insurance;

Specialized equipment and supplies like a wheelchair, an automobile
with a wheelchair lift, lavatory lifts or hoists, including the cost of
replacement for the equipment, the required maintenance whether
yearly or monthly, and the necessary upgrades due to the age and
growth of the child;

Insurance costs, generally, including the costs of the plans,
limitations of the plans (i.e. pre-authorizations, specialists, high
deductible plans, etc.);

Medications, cover and uncovered by insurance;

Special dietary needs that inflate the monthly food budget for the
family;

Schooling Needs, including transportation to and from as well as

tuition rates for attendance:
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10.

In home, after school, before school, overnight, weekend, respite
care;

Home renovations and maintenance necessary to accommodate the
special needs child, like ramps, widening hallways, entryways, chair
lifts, etc.; and

Vehicles, the purchase, and maintenance of accessible vehicles
when public transportation is not an option. Vehicles may also require
modifications to be accessible to the child, and who maintains
primary ownership over the modified vehicle or is it shared between
parents who share custody of the child.

Unexpected expenses or worsening of child's medical condition. A
child with seizures may be walking, talking, and requiring minimal
supports today, but one gran mal seizure and they could be

completely physically and mentally impaired tomorrow.

b. Protecting the Receipt of State and Federal Benefits

Practitioners must ask the following questions when representing a parent of a

special needs child:

a.

b.

Is Medicaid providing benefits?
Are SS| benefits received — under the age of 227

Are SSD benefits received — over the age of 237

. Does the child hold substantial gainful employment?

Has the Family Established a Special Needs Trust for the child or should

they?
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f. Has the Family applied to the Division of Developmental Disability?

Special Needs Trusts are regulated at the federal and state level. The primary
purpose of a Special Needs Trust is to permit the use of assets to supplement, and not to
supplant, impair or diminish, any benefits or assistance of any Federal, State, or other
governmental entity for which the beneficiary may otherwise be eligible or which the
beneficiary may be receiving. Some of the requirements for a Special Needs Trust are:

a. The beneficiary of the Special Needs Trust be disabled pursuant to the
federal guidelines;

b. The Special Needs Trust it be established before the person’s 65th birthday;

c. The Special Needs Trust benefits only one singular person;

d. The Special Needs Trust must be irrevocable; and

e. The Special Needs Trust must be drafted to include a provision, upon the
death of the trust beneficiary, to reimburse New Jersey Medicaid for the total
amount of the benefits paid on behalf of the beneficiary during his/her
lifetime.
See N.J.A.C. 10:71-4.11(g)(1).

There are a multitude of other requirements and regulations all of which affect the
Medicaid planning for the individual to assure the receipt of maximum state and federal
benefits. These trusts can be established by a parent, grandparent, or legal guardian. A
Court can even require the establishment of a Special Needs Trust.

Similarly, Achieving a Better Life Experience or “ABLE" accounts, which allow
deposits up to $17,000 per year, are tax-advantaged savings account to which

contributions, like child support or financial maintenance, can be made. These monies
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can then be used to meet the expenses and needs of the child. An ABLE account is akin
to a 529 account, but instead of being designated solely for educational expenses, the
funds in an ABLE account can be utilized to pay expenses related to that person’'s
disability. ABLE accounts receive favorable treatment and are excluded from resources
in whole or in part, for purposes of certain means-tested Federal programs which is
economically beneficial when care for the child may increase with age and are so critically

important.
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Income — Why the Tax Return Doesn’t Paint the Whole Picture

John O'Grady, CVA, MSA — Eisner Advisory Group LLC

Often times we are told “just look at the tax return™ when it comes to determining a parties’ joint or
individual income. The reality is that the tax return does not paint the whole picture. In this blog, | will
explain what is presented on the tax return, what else should be considered, and what other documents

and information should be obtained in order to determine the parties’ true income available to them.

What information is presented on the tax return?

Income infarmation that is typically presented on a personal income tax return includes:
1. Salaries and wages — Form W-2 wages earned by one or more of the parties.
2. Interest and dividend income = information regarding both taxable and non-taxable (such as on
municipal bonds, etc.) interest will be contained on the tax return.
3. IRA, pension or annuity distributions — not all distributions are taxed, however, taxable and non-
taxable portion amounts will be presented on the return.
Social security benefits.
Capital gains or losses.
Sales of business assets or ownership in business entities.

Business income or losses reported on Schedule C.
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Pass-through income for rental real estate, partnerships, 5 Corporations, trusts, etc. (Schedule E

income).

Most of these items are straight-forward and represent true income received by the parties. However,

pass-through income needs to be discussed a bit further.

What is pass-through income and why is it misleading?

Pass-through income, especially from partnerships, S Corporations, trusts, etc., represents an individual's
share of the entity’s income based upon ownership interest. The term “pass-through” indicates that the
taxes are paid by the individual owner(s), not by the entity. For example, if a party owns 50% of their
business that is organized as an S Corporation, that party will report 50% of the business’s net income on
his or her individual tax return; the entity itself will not pay any income tax. This income (or loss) could

be misleading in that it doesn’t necessarily mean that the party received that income personally. Many



times, entity income that is reported on a pass-through basis is retained in the entity, and the owners
instead receive distributions. Owners are not taxed on distributions, therefore, they are not included in
the calculation of taxable income on their individual tax returns. Distribution totals can be found on the

Schedule K-1 that the entity includes with its tax returns and issues to the owner(s).

What else is not included on a tax return?

There are other items that could be additional income available to a party that may not be reported on a
party’s tax return. For example, a business owner may have sold their ownership interest to another
individual or a trust, and rather than take a one-time payout for their ownership interest, the business
established a note payable to the selling owner. Many times, when this situation arises, the selling owner
may have the business pay expenses directly or receive funds from the business and the business treats
these expenses or transfers as pay-down of principal and interest on the note payable to the owner. This
activity would not be reflected on the tax return of the individual and would require review and analysis
of the books and records of the business, primarily on any transaction activity in the notes

receivable/shareholder loan accounts on the balance sheet.

Additionally, as we see with many closely-held businesses, the business pays various perquisites on behalf
of the owner(s). This could include such items as cell phone expenses, automobile insurance, meals and
entertainment, travel expenses, etc. However, there are many instances when the perquisites paid on
behalf of the owner(s) include many more items. Often times, these items are not included in distributions
or taxable compensation to the owner(s). In order to quantify the total amount of perquisites paid,
thorough review of the general ledger of the business is required, as well as potentially a review of the

bank account and credit card account statements of the business.

Other potential income items that should be evaluated include deferred compensation, stock options,
inheritances or gifts, or additional income received from third-parties not listed in the categories
discussed. The parties’ personal bank accounts should be reviewed to determine if any other income

sources may exist.

Summary

In summary, when determining the income of the parties in a divorce proceeding, it is critical to look

beyond the federal income tax returns as there could be a number of income categories that are not



presented on the returns. At a minimum, information to review to determine available income should
include bank statements (personal and business), credit cards statements, business tax returns, and

general ledgers of the business.















