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Basic�Wage�and�
Hour�Law

Kathleen�McLeod�Caminiti�
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Wage�And�Hour�Assumptions�Under�FLSA�and�
New�Jersey�Law

• Employment�– Default�is�that�the�individual�is�an�employee.

• Hours�Worked�– Default�is�that�all�time�inside�the�“workday”�is�hours�worked;�
whether�time�outside�the�“workday”�is�hours�worked�begs�the�question�- what�
is�that�employee’s�“workday”�on�that�day?

• Exemptions�– Default�is�that�the�employee�is�non-exempt.

• Deductions�– Default�is�that�nothing�can�reduce�FLSA-required�wages�
whether�through�a�deduction,�recovery,�or�a�failure�to�reimburse.
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Wages�and�Remuneration

• The�minimum�wage�($15.13�per�hour)�can�be�met�by:
• a�direct�cash�wage�(or�its�equivalent),

• the�tip�credit�($9.87�per�hour)

• and/or�meals,�lodging,�and�other�facilities

• Salaried�Exempt
• Minimum�salary

• $844�per�week�($43,888�annualized)�effective�July�1,�2024

• Paid�on�a�salary�basis

• Meets�Duties�Test
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Overtime

• Employers�must�establish�and�document�a�seven-day�“workweek."

• Employers�must�pay�nonexempt employees�at�a�rate�of�at�least�1.5�
times�the�“regular�rate"�for�time�worked�over�40�hours�in�a�
workweek.

• The�regular�rate�is�“all�remuneration�for�employment"�divided�by�all�
hours�the�pay�compensates.

• It�includes�commissions,�incentive�pay,�most�bonuses;�exclusions�are�
limited.
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Hours�Worked

• Any�time�the�employee�is�“suffered�or�permitted�to�work.”

• Work�not�requested�but�“suffered�or�permitted”�is�hours�worked.

• If�the�employer�knows�or�has�reason�to�know�that�the�employee�is�
working,�then�it�is�“hours�worked.”

• Work�is�not�always�“burdensome”�and�might�not�be�work�in�every�
circumstance.
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Additional�Work�Time�Issues

• On-Call�Time

• Meetings/Training�Time

• Email/Mobile�Devices

• Travel�Time
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FLSA�Exemption�Basics

• There�are�many�FLSA�exemptions.

• Specific�criteria�apply,�and�it's�the�employer's�burden�to�prove�they�are�
met.�Otherwise,�the�employer�loses.

• Exemptions�relate�to�individuals�– not�to�job�descriptions,�pay�
classifications,�positions,�job�groups,�conventional�wisdom,�etc.

• Best�known:��the�“white�collar"�or�Executive,�Administrative�and�
Professional�(EAP)�exemptions
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Salary�Basis

• Employee�receives�at�least�a�predetermined�amount�each�pay�period�for�every�workweek�in�
which�he�or�she�performs�any�work.

• Minimum�Salary�$844�per�week�($43,888�annualized)�effective�July�1,�2024;�increases�to�
$1,11228�per�week�($58,656�annualized)�effective�Jan.�1,�2025

• Minimum�52-Week�Threshold�For�"Highly�Compensated�Employee"�Exemption�Now�$132,964�
(effective�July�1,�2024)�and�increases�to�$151,164�(January�1,�2025)

• Amount�not�subject�to�reduction�based�upon�quantity�or�quality�of�work�done.

• Requirement�is�per�week�and�must�be�met�each�pay�period.�However,�employee�need�not�
be�paid�the�salary�for�any�workweek�in�which�he�or�she�does�no�work.

• There�are�some�exception�(e.g.,�bona�fide�sickness�or�disability�plan,�major�safety�
infractions)
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Exemptions

• White�Collar:
• Executive�Exemption

• Administrative�Exemption

• Professional�Exemption

• Other�Exemptions:

• “7(i)”�exemption�for�commission-paid�employees�of�a�retail�or�service�establishment�
(overtime�only).

• “Salesmen,�partsmen,�mechanics”�at�automobile�dealerships�(overtime�only).

• “Motor�Carrier”�exemption:��certain�drivers,�drivers’�helpers,�loaders,�mechanics�
(overtime�only).
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Deductions

• FLSA-required�wages�must�be�paid�“free�and�clear”�in�order�to�claim�such�
requirements�are�actually�met.��So,�even�if�state�law�permits�a�deduction,�
calculations�often�are�required�to�ensure�that�a�practice�does�not��“cut�into”�
any�required�wages�(minimum�wage,�entire�1.5�of�overtime,�or�the�minimum�
salary�requirement)

• Besides�outright�kickbacks,�be�mindful�of�practices�that�pass�along�business�
expenses�to�the�employee�or�otherwise�benefit�the�employer.

• Examples:��Tools,�Equipment,�Supplies,�mileage�costs,�shortages,���������������������
uniforms,�unreturned�property,�any�profit�to�employer�or�affiliate.
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NJ�“Wage�Theft�Act”�(Effective�August�6,�2019)

• Written�statement�of�wage�rights�to�all�
employees.�

• Greatly�expands�employers’�liability�for�
violation�of�three�key�NJ�wage�statutes.
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New�Jersey�Wage�Theft�Act

• Prohibits�retaliation�against�employees�who�complain�about�wage�and�
hour�violations.

• Provides�for�200%�liquidated�damages�and�attorneys’�fees�and�6�year�
SOL.

• Penalties�for�“knowing”�violations,�including�possible�jail�time.

• Increases�Audit�Risk�with�NJDOL�and�Division�of�Taxation.

• NJDOL�may�direct�license�suspension�and�issues�stop-work�orders.
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QUESTIONS?
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THANKS

For�Joining�Fisher�Phillips

Kathleen�McLeod�Caminiti�
Partner
kcaminiti@fisherphillips.com
908.516.1062
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Independent�
Contractor�
Misclassification

Kathleen�McLeod�Caminiti�
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Agenda

• Overview�of�Independent�Contractor�Misclassification�

• Federal�Economic�Realities�Test

• New�Jersey�ABC�Test

• Enforcement,�Penalties�and�Litigation
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Misclassifying
Employees�As�
Independent�Contractors
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Independent�Contractor�v.�Employee
Why�Does�Classification�Matter?

• Generally,�“Independent�Contractor”�classification�benefits�employers�where�an�
“Employee”�classification�benefits�employees.

• If�classified�as�Independent�Contractor:

• Individual� is not�covered�by�employment�laws,�e.g.,�New�Jersey�Law�Against�
Discrimation.

• Individual� is�not�protected�by�laws�protecting�employees�(FLSA,�NJ�Wage�and�Hour�
Laws,�FMLA,�etc)

• Employer�is�not�obligated�to�pay�benefits�and�offer�job�protection.

• Employer�is not vicariously liable for�individual’s acts.

• Employer�enjoys�greater�latitude�regarding�termination.

• Employer�enjoys�greater�staffing�flexibility.
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Risks�of�Misclassification

• Minimum�wage,�overtime,�and�other�
unpaid�wages.

• Back�taxes.

• Unemployment�audits.

• Social�Security�contributions.

• Unpaid�benefits.

• Employment�law�violations.

• Workers’�Compensation�coverage.

• Penalties�and�fines�– heighted�enforcement

• Litigation�costs�and�attorney�fees.

• Corporate�officers�may�be�individually�liable.
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True�or�False?

• If�the�worker�and�the�
Company�both�agree�in�a�
written�agreement�that�the�
worker�is�an�independent�
contractor,�then�the�worker�is�
an�IC�and�that�status�cannot�
be�challenged.
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True�or�False?

FALSE

• The�various�IC-employee�
tests�will�ultimately�determine�
status,�even�when�there�is�an�
agreement.

• New�Jersey�case�law�finding�
Employee�status�even�where�
there�is�a�written�IC�
agreement�
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Independent�Contractor�Tests
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Several�Independent�Contractor�Test

• U.S.�Department�of�Labor:�Balancing�Test

• IRS�(20�points,�3�categories)�Test

• New�Jersey�“ABC”�Test�

9
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United�States�Department�Of�Labor�
Multifactor�FACTOR�Balancing�Test��(Effective�March�2024)

(1) Opportunity�for�profit�or�loss depending�on�managerial�skill.

(2)� Investments by�the�worker�and�the�potential�employer.

(3)� Degree�of�permanence�of�the�work�relationship.

(4)� Nature�and�degree�of�control.

(5)� Extent�to�which�the�work�performed�is�an�integral�part�of�the�����
potential�employer’s�business.

(6)� Skill�and�initiative.

(7)� Additional�factors.
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New�Jersey:�“ABC”�Test

Hargrove v. Sleepy’s, LLC
220 N.J. 289, 106 A.3d 449 (2015)

Delivery Drivers for mattress company
Court held the ABC test applied to NJWHL and NJWPL

Under the ABC test, classification as an independent contractor requires that the employer
demonstrate that the retained individual satisfies all three criteria. This fosters the provision of
greater income security for workers, which is the express purpose of both the WPL and the WHL.
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New�Jersey:�“ABC”�Test

The�“ABC”�test�presumes an�individual�is�an�employee�unless�the�employer�
can�prove:

A. The�worker�has�been�and�will�continue�to�be�free�from�control�or�direction�
over�the�performance�of�the�service;

B. The�service�is�either�outside�the�usual�course�of�the�business�for�which�
the�service�is�performed,�or�the�service�is�performed�outside�of�all�the�
places�of�business of�the�employer�for�which�the�service�is�performed;�
and

C. The�worker�is�customarily�engaged�in�an�independently�established�
trade,�occupation,�profession�or�business.�
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New�Jersey�Supreme�Court�–
Evidence�Needed�to�Meet�ABC�Test

• In�East�Bay�Drywall,�LLC�v.�Dep’t of�Lab.�&�Workforce�Dev.,�251�N.J.�477,�278�A.3d�783�(2022),�the�New�Jersey�

Supreme�Court�held�that�defendant�drywall�installer’s�alleged�subcontractors�should�instead�be�classified�as�

employees�because�defendant�failed�to�show�they�“customarily�engaged�in�an�independently�established�trade,�

occupation,�profession�or�business”�to�satisfy�prong�C�of�the�Unemployment�Compensation�Law’s�(UCL)�ABC�test�

(N.J.S.A.�43:21-19(i)(1)(A)).�

• The�Court�noted�the�lack�of�any�“hallmarks�of�independence”�– such�as�evidence�that�entities�“maintained�

independent�business�locations,�advertised,�or�had�employees,”�or�information�about�entities’�“duration�and�strength�

of�the[ir]�business,�the�number�of�customers�and�their�respective�volume�of�business”�or�remuneration�received�

from�other�contractors�besides�defendant.

• The�Court�observed�“[a]�business�practice�that�requires�workers�to�assume�the�appearance�of�an�independent�

business�entity�– a�company�in�name�only�– could�give�rise�to�an�inference�that�such�a�practice�was�intended�to�

obscure�the�employer’s�responsibility�to�remit�its�[unemployment�compensation�and�temporary�disability�benefit]�

fund�contributions,”�is�a�“type�of�subterfuge�[that]�is�particularly�damaging�in�the�construction�context,�where�

workers�may�be�less�likely�to�be�familiar�with�the�public�policy�protections�afforded�by�the�ABC�test,”�and�“also�

undermines�the�public�policy�codified�in�the�UCL.”
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Enforcement,�Penalties�and�
Litigation
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Misclassification�Enforcement�&�Penalties�

• Civil�penalties�and�fines

• NJDOL�can�also�impose�a�penalty�against�the�employer�and�award�employees�up�to�5�
percent�of�the�worker's�gross�earnings�over�the�past�12�months.�The�employer�could�
also�be�penalized up�to�$250�per�misclassified�employee�for�a�first�violation�and�up�to�
$1,000�per�misclassified�employee�for�each�subsequent�violation.

• Back�wages

• Liquidated�damages

• Corporate�officers�may�be�individually�liable�

• Audits

• “Random”�

• Complaint�driven�
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Misclassification�Enforcement�&�Penalties�

• Court�Injunction

• Courts�can�prohibit�or�prevent�employer�from�violating�law,�compel�compliance�with�law,�
or�to�prevent�interference�with�enforcement�efforts.�

• Stop�Work�Orders

• Authority�to�issue�stop-work�orders�across�one�or�more�worksites.

• Workers�may�entitled�to�be�paid�by�employer�as�a�result�of�the�stop�worker�order.

• Suspension/�Revocation�of�Business�Licenses

16
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Litigation

• High�Stakes�Class�and�Collective�Actions

• FLSA�and�NJ�Wage�Theft�Act�Claims

• Exposure:��$$$$
• Worker�works�50�hours�per�week

• Hourly�wage�$16

• If�misclassified,�at�risk�for�OT�violation

• OT�rate�$24�x�10�hours $240/week

• 50�weeks $12,000/year

• FLSA�-- Liquidated�(x2)�2- or�3-year�SOL $24,00/year��=��$�45,000�or�$36,000

• NJWTA�– 200%�LDs�6-year�SOL $72,000

• 10�workers�“similarly�situated” $720,000

• Attorneys’�fees�and�costs� ~$250,000
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THANKS

For�Joining�Fisher�Phillips

Kathleen�McLeod�Caminiti�
Partner
kcaminiti@fisherphillips.com
908.516.1062
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INTEGRATING�FMLA,�
NJFLA,�AND�
REASONABLE��

ACCOMMODATION�
LEAVE�AND�INCOME�

REPLACEMENT�
PROGRAMS:�

AN�ESSENTIAL�UPDATE

Lisa�Barré-Quick,�Esq.

Apruzzese,�McDermott,�
Mastro�&�Murphy,�P.C.
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THE�INFORMATION�CONTAINED�HEREIN�IS�INTENDED�FOR�EDUCATIONAL�AND
DISCUSSION�PURPOSE�ONLY.��IT�IS�GENERAL�INFORMATION�NOT�TAILORED TO�
THE�LAW�OF�ANY�PARTICULAR�JURISDICTION AND�MAY�OR�MAY�NOT�BE�
APPLICABLE�TO�ANY�SPECIFIC�SITUATION.��THIS�INFORMATION�IS�NOT�
INTENDED�TO�AND�DOES�NOT�CONSTITUTE�LEGAL�ADVICE�OR�A�SUBSTITUTE FOR�
LEGAL�ADVICE.

ANY�SPECIFIC�QUESTIONS�SHOULD�BE�DIRECTED�TO�APPROPRIATE�LEGAL�
COUNSEL.
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PROTECTED�
LEAVE

§Family�and�Medical�Leave�Act�of�1993
§29�U.S.C.�§ 2601,�et�seq.

§29�C.F.R.�§ 825.100,�et�seq.

§Americans�With�Disabilities�Act�
§42�U.S.C.�§ 12102,�et�seq.

§29�C.F.R.�§ 1630.1,�et�seq.

§New�Jersey�Law�Against�Discrimination
§N.J.S.A.�10:5-1,�et�seq.

§N.J.A.C.�13:13-1,�et�seq.

§The�New�Jersey�Family�Leave�Act
§N.J.S.A.�34:11B-1,�et�seq.

§N.J.A.C.�13:14-1

§New�Jersey�Security�and�Financial�
Empowerment�Act
§N.J.S.A.�34:11C-1,�et�seq.
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INCOME�
REPLACEMENT

§ New�Jersey�Temporary�Disability�Benefits�Law�
(Short�Term�Disability)�(or�Private/Buy�Up�Plan)
§ N.J.S.A.�43:21-25,�et�seq.

§ N.J.A.C.�12:15-1.1,�et�seq., 12:18-1.1,�et�seq.

§ New�Jersey�Paid�Family�Leave�Law*
§ N.J.S.A.�43:21-25,�et�seq.

§ N.J.A.C.�12:15-1.1,�et�seq.,�12:21-1,1,�et�seq.

§ New�Jersey�Earned�Sick�Leave�Law*
§ N.J.S.A.34:11D-1,�et�seq.

§ N.J.A.C.12:69-1.1,�et�seq.

§ Workers’�Compensation

§ Employer�Provided�Paid�Sick�Leave/PTO�Programs

*HYBRID
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FMLA:�ELIGIBLE�
EMPLOYEES

§Employed�12�Months�(need�not�be�
consecutive)�(NJFLA�same)

§1250�Hours�Service�(in�12�months�
immediately�preceding�the�leave)�(NJFLA�
1000)
§ Includes�overtime

§ Burden�on�employer�to�demonstrate�employee�for�
whom�hours�records�not�kept�did�not work�1250�hours

§ Includes�hours�employee�would�have�worked�but�for�
military�service

§At�worksite�employing�50+�employees�
within�75�miles�(NJFLA�=�30�employees)

5
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FMLA�
QUALIFYING�
EVENTS

§ Employee’s�own�“serious�health�condition”�
that�renders�employee�unable�to�perform�
the�functions�of�the�employee’s�job�
(continuously�or�intermittently)�(Not�NJFLA)

§ Incapacity�due�to�Pregnancy�or�Prenatal�
care�(Own�Not�NJFLA)

§ Also:
§ Qualifying�military�exigencies

§ Care�for�covered�service�member/veteran

§ Birth�of�child�(also�NJFLA)

§ Placement�of�child�for�adoption�or�foster�care�(also�
NJFLA)

§ Family�member�serious�health�condition�(including�
prenatal�care�and�pregnancy)�(also�NJFLA)

6
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FMLA�LEAVE�
ENTITLEMENT

§ 12�weeks�in�12-month period
§ 12�months�calculated�per�policy�or�most�favorable�to�
the�eligible�employee

§ Practice�Tip:��Need�policy�WITH�designation�method

§ May�be�taken�on�intermittent�or�reduced�
leave�schedule�(medically�necessary)�

§ No�intermittent�or�reduced�leave�associated�
with�birth�of�child�unless�employer�agrees�–
except�pregnancy�related�disability/pre-
natal�care�(permissible�under�NJFLA)

§ Child�rearing�leave�must�be�completed�within�
year�of�birth/placement�(NJFLA�commenced�
within�a�year)

§ Spouses�employed�by�same�employer�may�
be�required�to�“share”�available�leave�for�
child�rearing�or�parent�(No�spouse�limits�
under�NJFLA)

7
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NJFLA:
DIFFERENCES�
IN�SCOPE�OF�
COVERAGE

§ Covers�employers�with�30�employees (FMLA�50)

§ 12�weeks�in�a�24-month�period�(FMLA�12�months)

§ The�definition�of�“serious�health�condition”�under�
NJFLA�is�same.

§ Covers�only�family�member�serious�health�
condition

§ Not�employee’s�own�serious�health�condition
(FMLA�covers�employee’s�own)

§ Significantly�broader�definition�of�family�member

§ Intermittent�leave�available�for�birth/placement�of�
child�(FMLA�employer�agreement�required)

§ Includes�COVID-19�School�and�Place�of�Care�
Closures�(FMLA�does�not)

§ Does�not�cover�military�exigency�(FMLA�coverage)

§ Only�covers�care�of�service�member�as�family�
member�with�serious�health�condition�(separate�FMLA�
category)

§ Child�rearing�leave�must�COMMENCE�within�year
(FMLA�must�CONCLUDE)

§ No�reduction�for�dual�employed�spouses (FMLA�
shared)

8
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NJFLA:
DIFFERENCES�
IN�SCOPE�OF�
COVERAGE

Expanded�Definition�of�Family�Member
­ Child�of�ANY�AGE�or�from�gestational�carrier�
agreement�(FMLA�under�18�or�disabled)

­ Grandchildren/Grandparents�(FMLA�only�in�loco�
parentis)

­ Parents�In�Law�(no�FMLA�coverage)

­ Siblings�(no�FMLA�coverage)

­ Domestic�Partner�(FMLA�covers�spouses)

­ “or�any�other�individual�related�by�blood�to�the�
employee,�and�any�other�individual�that�the�
employee�shows�to�have�a�close�association�with�the�
employee�which�is�the�equivalent�of�a�family�
relationship”�(not�within�limited�FMLA�definitions)

9
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FMLA:��
EMPLOYEE�
RIGHTS

§ Paid�or�unpaid�at�employee’s�election�(OR�
PER�EMPLOYER�CONCURRENT�
POLICY/CBA�(Negotiable))�

§ Continued�Health�Insurance�Benefits�during�
period�of�leave

§ EMPLOYEE�MAY�BE�ENTITLED�TO�
WORKERS’�COMPENSATION,�STD,�OR�FLI�
BENEFITS�-- IN�WHICH�CASE�EMPLOYER�
CANNOT REQUIRE�USE�OF�PAID�LEAVE.

§ Beware�of�mandatory�concurrent�use�
policies�where�PTO�is�utilized�to�satisfy�
NJESLL�(cannot�mandate�use�PER�
N.J.S.A.�34:11D-2(d);�N.J.A.C�12:69-
3.5(m)).

§ Practice�Tip:�Use�Forms�and�Be�Aware�of�
Timelines
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FMLA/NJFLA:��
EMPLOYEE�
RIGHTS

§No�retaliation�or�discipline

§Return�to�same�or�equivalent�position�upon�
return�from�FMLA/NJFLA�leave

§Immediate�return�upon�presentation�of�
fitness�for�duty�certification�from�employee’s�
health�care�provider�(without�delay�and�
without�medical�examination)

§No�demand�for�medical�records

§Practice�Tip:�Proceed�with�caution�NJFLA�
documentation�requirements
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INTERACTION�
BETWEEN�THE�
FMLA�AND�
NJFLA

§ Pregnant�employee/employee�disabled�
post-birth�will�be�charged�FMLA�only�until�
released�by�her�HCP�(or�FMLA�exhausted�
(N.J.A.C.�13:14-1.6)

§ NJFLA�leave�will�not�be�charged�until�
employee�is�released�from�her�own�
disability�by�her�HCP�or�FMLA�is�exhausted�
post-birth

§ ADA/NJLAD�accommodation�may�bridge�
gap�is�FMLA�is�exhausted�pre-birth�absent�
undue�hardship

§ FMLA/NJFLA�available�to�care�for�spouse’s�
prenatal�care/pregnancy�related�disability
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FMLA/NJFLA�
RETURN�TO�
WORK�

CERTIFICATION�
REQUIREMENTS

§ If�it�is�the�uniform�policy�of�the�employer�to�
require�a�return�to�work�certification�and
the�employee�is�so�notified�at�the�start�of�
leave,�a�fitness�for�duty�certification�may�
be�required�prior�to�reinstatement�
following�FMLA�Leave.
§ Practice�Tip:�Be�sure�requirement�is�noted�on�

Designation�Notice�(WH-382)�and�job�description�
attached.

§ The�employer�may�not�require�the�
employee�to�have�a�return�to�work�
examination.

§ Upon�notice�employer�may�seek�fitness�as�
to�specific�job�duties

§ No�analogous�NJFLA�provisions
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TRAPS�FOR�THE�
UNWARY:�POST-
FMLA�JOB�
PROTECTED�
LEAVE�UNDER�
ADA/NJLAD

§ FMLA�exhaustion�is�NOT�the�end�of�the�analysis�.�.�.�

§ ADA�and�NJLAD�(regulations)�require�employers�to�
provide�reasonable�accommodations�which�enable�an�
employee�to�perform�essential�functions�of�their�
position.

§ Extension�of�unpaid�leave�beyond�FMLA�leave�is�one�
such�accommodation.

§ The�accommodation�is�job�protected�leave�– so�that�
means�– post�leave�reinstatement.

§ Beware�of�managers�anxious�to�“cut�off”�employees�
unable�to�return�when�FMLA�exhausted�and�their�
associated�emails.

§ ADA/NJLAD�accommodation�leave�may�bridge�gap�
between�pregnant�employee’s�FMLA�leave�and�
NJFLA�leave.

§ Transfer�to�a�position�that�can�better�accommodate�
an�LOA�may�be�accommodation�of�last�resort.

§ Beware�of�“gotcha”�responses�(indefinite�leave,�etc.).

§ Fully�utilize�the�interactive�process.

§ Practice�Tip:�Start�post-FMLA�interactive�process�
early.
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TRAPS�FOR�THE�
UNWARY:

DON’T�FORGET�
STATE�AND�FEDERAL�

PWFA�AND�
BREASTFEEDING�

ACCOMMODATIONS

§ Although�by�its�express�terms,�the�New�Jersey�PWFA�
does�NOT�provide�for�leave,�realize�that�it�DOES�
require�other�accommodations�to�maintain�a�healthy�
pregnancy�in�lieu�of�forced�leave.�N.J.S.A.�10:12-1(a),�
(s).

§ Delanoy�v.�Ocean�Township,�245�N.J.�384�(2021)�
(temporary�waiver�of�essential�job�function�is�not�
automatically�an�undue�hardship�under�PWFA).

§ Federal�Pregnant�Workers’�Fairness�Act,�42�U.S.C.�§
2000gg-1,�et�seq.

§ Remember�FLSA/PUMP�Act�and�NJLAD�protect�and�
require�accommodations�of�breastfeeding.��

§ Providing�Urgent�Maternal�Protections�for�Nursing�
Mothers�Act�(PUMP�Act),�29�U.S.C.�42�U.S.C.�§
2000gg-1

§ New�Jersey�Pregnant�Workers�Fairness�Act,�N.J.S.A.�
10:12-1(s)�
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NEW�JERSEY�
EARNED�SICK�
LEAVE�LAW

§ Provides�mandatory�paid�sick�leave�for�all�
employees�(other�than�where�provided�by�
statute,�e.g.,�civil�service,�etc.)
§ Temporary

§ Part�Time

§ Accrual�and�Carry�Over�Requirements

§ Broadly�expansive�reasons�beyond�personal�and�
family�illness�(teacher�conferences,�etc.)

§ Practice�Tip:��Don’t�assume�that�employer’s�generous�
PTO�policy�is�NJESLL�compliant�because�it�provides�
more�hours

§ Understand�impact�of�shared�NJESLL/PTO�policies

§ Understand�impact�of�CBA�end�by�its�term�(v.�labor�
laws)
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NEW�JERSEY�
FAMILY�LEAVE�
INSURANCE�
BENEFITS

Amendments�provided�significant�
expansions:
­ NO�LONGER�MAY�REQUIRE�USE�OF�2�WEEKS�PTO�
(or�use/exhaust�PTO�before�receiving�NJFLI�benefits)

­ NO�WAITING�PERIOD

­ Family�member�definition�expanded�consistent�with�
NJFLA

­ May�utilize�intermittently�for�birth�or�placement�for�
foster�care/adoption

­ Increased�benefit�amounts

­ 12�weeks�(or�56�days�intermittent)

­ Expanded�(permanently)�to�cover�COVID-19�related�
family�member�events�and�school�and�place�of�care�
coverage
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NEW�JERSEY�
FAMILY�LEAVE�
INSURANCE�
BENEFITS

­ Broad�anti-retaliation�provision�prohibiting,�inter�alia,�
employer�from�discharging,�harassing,�or�otherwise�
discriminating�or�retaliating�against�an�employee�for�
requesting�or�receiving�NJFLI�benefits,�including�
“retaliation�by�refusing�to�restore�the�employee�
following�a�period�of�leave.”
­ Has�this�converted�the�statute�from�a�wage�replacement�mechanism�
to�a�hybrid�job�protection/wage�replacement�statute?
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NEW�JERSEY�
SAFE�ACT

§ The�New�Jersey�Security�and�Financial�
Empowerment�Act�(“NJSAFE”)�requires�
employers�to�provide�up�to�20�days�of�
leave�if�the�employee�or�the�employee’s�
family�member�(same�broad�definition)�is�
a�victim�of�domestic�violence�or�a�sexually�
violent�offense�for�variety�of�reasons.

§ Cannot�require�exhaustion/utilization�of�
PTO�in�connection�with�NJSAFE�leave.��
(Employee�must�be�permitted�to�elect).

§ NJFLI�benefits�are�available�for�NJSAFE�
leave.
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GINA�
COMPLIANCE

ALL�REQUESTS�FOR�MEDICAL�INFORMATION:

§Must�comply�with�Genetic�Information�
Nondiscrimination�Act�of�2008�(“GINA”)�–
prohibits�collection�and/or�utilization�of�
genetic�information�in�hiring�and�employment�
decisions

§Request�should�include�GINA�Disclaimer�
which�provides�a�safe�harbor�for�employers�
in�the�event�of�inadvertent�provision�of�
genetic�information�to�the�employer�in�
connection�with�a�medical�information�
request.

§Practice�Tip:�Medical�information�requests�
should�not�come�from�and�medical�
information�should�not�be�directed�to�line�
supervision�per�ADA�medical�records�
provisions.

42�U.S.C.�§ 2000ff;�29�C.F.R.�Part�1635
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GINA�
DISCLAIMER�
FOR�MEDICAL�
REQUESTS

Genetic�Information�Nondiscrimination�Act�of�2008�
Notice

The�Genetic�Information�Nondiscrimination�Act�of�2008�
(“GINA”)�prohibits�employers�and�other�entities�covered�
by�GINA�Title�II�from�requesting�or�requiring�genetic�
information�of�an�individual�or�family�member�of�the�
individual,�except�as�specifically�allowed�by�this�law.�To�
comply�with�this�law,�we�are�asking�that�you�not�provide�
any�genetic�information�when�responding�to�this�request�
for�medical�information.�“Genetic�information,”�as�
defined�by�GINA,�includes�an�individual’s�family�medical�
history,�the�results�of�an�individual’s�or�family�member’s�
genetic�tests,�the�fact�that�an�individual�or�an�individual’s�
family�member�sought�or�received�genetic�services,�and�
genetic�information�of�a�fetus�carried�by�an�individual�or�
an�individual’s�family�member�or�an�embryo�lawfully�
held�by�an�individual�or�family�member�receiving�
assistive�reproductive�services.
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FMLA:�
CERTIFICATION�
REQUIREMENTS

§ An�employer�may�require�an�employee�to�
provide�a�Certification�of�Health�Care�
Provider�in�support�of�FMLA�Leave�under�
appropriate�circumstances

§ Must�comply�with�Genetic�Information�
Nondiscrimination�Act�of�2008�(“GINA”)

§ Request�should�include�GINA�Disclaimer

§ Fitness�for�Duty�Certifications�
(permissible/limited)

§ Beware�of�contrasting�requirements�under�
NJFLA�(less�stringent)

§ Be�sure�to�dual�designate�by�letter

§ Practice�Tip:�Use�DOL�Forms�and�comply�
with�time�lines�for�responses

§ Practice�Tip:�No�formal�request�required
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FMLA:
SECOND�AND�

THIRD�
OPINIONS

If�the�employer�questions�the�Certification�of�
Health�Care�Provider�procedures�exist�for:
­ opportunity�to�cure;

­ clarification/authentication�from�HCP�(BUT�NOT BY�
SUPERVISION)

­ second�and�third�opinions�process

­ no�analogous�NJFLA�provision
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NJFLA�
AMENDMENTS:
COVID-19

­ PERMANENT�NJFLA�EXPANSION�of�
permissible�reasons�for�NJFLA�to�include:

­ As�a�result�of:

­ State�of�emergency�declared�by�
Governor�– OR�--

­ Determined�to�be�needed�by�
Commissioner�of�Health�or�other�public�
health�authority

­ Employee�is�required�to

­ Care�of�child�due�to�closure�of�school�or�
place�of�care�by�public�official

­ Mandatory�quarantine�of�family�member

­ Recommendation�of�voluntary�self�
quarantine

­ Expanded�definition�of�“Serious�health�
condition”�to�include�known�or�suspected�
exposure�

N.J.S.A.�34:11B-3(i)(4),�(l).
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NJESLL�
AMENDMENTS:
COVID-19

­ PERMANENT�EXPANSION�OF�NJESLL

­ As�a�result�of:

­ State�of�emergency�declared�by�
Governor�– OR�--

­ Determined�to�be�needed�by�
Commissioner�of�Health�or�other�public�
health�authority

­ Employee�is�unable�to�work�because:
­ Closure�of�workplace�

­ Closure�of�school�or�place�of�care

­ Self-isolation�or�quarantine�on�recommendation�of�HCP

­ Care�for�family�member�due�to�family�member’s�self-isolation�or��
quarantine�on�recommendation�of�HCP

­ Employee�and�family�member�COVID-19�illness�were�already�
covered�by�NJESLL

N.J.S.A.�34:11D-3(4).
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NJ�STD�AND�
PAID�FAMILY�

LEAVE�
AMENDMENTS:�
COVID-19

­ New�Jersey�Temporary�Disability�Law�

­ Short�Term�Disability
­ Eliminated�7-daywaiting�period�for�expanded�coverage�

­ Paid�Family�Leave
­ 12�weeks�as�of�July�1,�2020�(PREVIOUS�AMENDMENT)

­ Expanded�definition�of�“serious�health�
condition”�to�include�

­ Self-quarantine�or�isolation�on�recommendation�of�HCP�or�
public�health�authority

­ Employee�(STD)

­ Family�member�(FLI)

N.J.S.A.�43:21-27(s);�N.J.S.A.�43:21-29�(b);�N.J.S.A.�43:21-38-
14(a);�N.J.S.A.�43:21-39-7(5).
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LAWYERS�ACTING�BADLY:�CRINGE�
WORTHY�STORIES�FROM�THE�

TRENCHES

Jed�Marcus,�Esq.
Marcus�ADR�Services,�LLC

485�Speedwell�Avenue,�No.�14
Morris�Plains,�N.J.�07950
jed.marcus@outlook.com

201.404.5458
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Words�to�Live�By

“Do�the�right�thing�at�the�right�time�for�the�
right�reason”

Preet�Baraha
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More�Words�to�Live�By

“I�always�feel�it’s�not�wise�to�violate�rules�
until�you�know�how�to�observe�them.”

T.S.�Eliot
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BASIC�RULES�OF�THUMB�

• Don’t�Be�a�Dope�(Competency)

•��Don’t�Betray�(Conflicts)

•��Don’t�Steal

•��Don’t�Be�a�Jerk

•��Don’t�Lie

4
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Competency
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R.P.C.�1.1�

Competency

RPC�1.1�Competence
A�lawyer�shall�not:

(a)�Handle�or�neglect�a�matter�entrusted�to�the�lawyer�
in�such�manner�that�the
lawyer's�conduct�constitutes�gross�negligence.

(b)�Exhibit�a�pattern�of�negligence�or�neglect�in�the�
lawyer's�handling�of�legal�matters�generally.
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This�was�an�assigned�counsel�matter�under�Madden�v.�
Delran,�126�N.J.�591�(1992).�The�first�paragraph�of�the�
opinion�says�it�all:

“We�write�to�emphasize�that�an�attorney�has�an�obligation�to�
inform� the� court� if� he� or� she� is� not� able� to� handle� an�
assigned�matter�professionally�due�to�a�lack�of�expertise�and�
inability� to� obtain� sufficient� knowledge� to� represent� the�
client� effectively� and� is� also� unable� to� retain� a� substitute�
attorney� knowledgeable� in� the� area. We sua sponte
determine that appellate counsel was ineffective and new
appellate counsel must be assigned in this contested
stepparent adoption matter. We therefore adjourn this
appeal to appoint substitute counsel. Additionally, an
adjournment of this time-sensitive contested adoption is
necessary because a transcript of the trial court’s opinion
was not provided, nor was the seeming lack of a decision
mentioned by either counsel in briefing.”

In�re�Adoption�of�a�Child�by�C.J.,�463�N.J.�Super.�254�(App.�Div.�2020)
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• Jury returned a verdict in favor of defendant and against
plaintiffs. Plaintiffs appealed and the Appellate Division
affirmed.

• The App. Div. imposed a $200 sanction on plaintiffs’
appellate counsel. Although plaintiff’s brief was “neatly
printed and the point headings clearly identified the legal
issues raised therein,” it “reveals a complete lack of any
effort by counsel to cite and discuss, in a professionally
responsible manner, relevant legal authority in support of
the three arguments raised therein.”

Sackman v.�N.J.�Manufacturers�Insurance�Company
Docket�No.�A-3230-13T4�(App.�Div.�Apr.�26,�2016)
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“Lawyers who take on the responsibility to represent clients before
this court are expected to: (1) familiarize themselves with the
record developed in the forum of origin; (2) research and analyze
the competent legal authority related to the salient facts of the
case; and (3) submit briefs in support of the arguments identified
therein which reflect that the lawyers conducted these tasks in a
diligent and professional manner. This is the kind of effort a
tribunal in this State is entitled to expect from an attorney admitted
to practice in this State. Most importantly, . . this is the kind of
professional effort an attorney owes to his or her client.”

Sackman v.�N.J.�Manufacturers�Insurance�Company
Docket�No.�A-3230-13T4�(App.�Div.�Apr.�26,�2016)
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Conflicts
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R.P.C.�1.7�

Conflict�of�Interest:�

General�Rule

(a)Except�as�provided�in�paragraph�(b),�a�lawyer�shall�
not�represent�a�client�if�the�representation�involves�
a�concurrent�conflict�of�interest.�A�concurrent�
conflict�of�interest�exists�if:

1) the�representation�of�one�client�will�be�directly�
adverse�to�another�client;�or

2) there�is�a�significant�risk�that�the�representation�of�
one�or�more�clients�will�be�materially�limited�by�the�
lawyer's�responsibilities�to�another�client,�a�former�
client,�or�a�third�person�or�by�a�personal�interest�of�
the�lawyer.

11

69 



In�Re�Terry,�DRB�17-417

Respondent�represented�client�in�criminal�charges,�including�
sexual�assault�upon�four�minors�under�the�age�of�thirteen,�pending�
against�him�in�Superior�Court.

• Just�before�trial,�respondent�sent�a�text�to�client,�who�hadn’t�paid�
him,�warning�him�that�he�would�not�prepare�for�the�trial�during�
the�weekend�immediately�preceding�it,�unless�he�was�first�paid.��

• He�then�wrote:�"HAVE�FUN�IN�PRISON.”

• RPC�1.7�
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In�Re�Fusco,�DRB�19-375

The�New�Jersey�Supreme�Court�censured�Respondent�for�the�
simultaneous�representation�of�a�prisoner�serving�a�12-year�term�
and�a�defense�lawyer�who�represented�him.

• Attorney�No.�1�was�retained�by�client�to�file�appeal�of�criminal�
conviction�and�given�$15,000�retainer.��The�appeal�was�
dismissed�due�to�attorney�error,�so�he�then�retained�
Respondent�and�gave�him�the�$15,000.�

• Client�chose�a�different�attorney�and�demanded�return�of�the�
$15,000.��Attorney�No.�1�claimed�that�Respondent�had�it.��
Respondent�claimed�he�was�retained�by�Attorney�No.�1�to�
represent�him�in�a�malpractice�and�ethics�action.�
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Don’t�Steal
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R.P.C.�3.4�

Fairness�to�

Opposing�Party�

and�Counsel

A�lawyer�shall�not:

a) unlawfully�obstruct�another�party's�access�to�evidence�or�
unlawfully�alter,�destroy�or�conceal�a�document�or�other�
material�having�potential�evidentiary�value�or�counsel�or�
assist�another�person�to�do�any�such�act;

b) falsify�evidence,�counsel�or�assist�a�witness�to�testify�
falsely,�or�offer�an�inducement�to�a�witness�that�is�
prohibited�by�law;

c) knowingly�disobey�an�obligation�under�the�rules�of�a�
tribunal�except�for�an�open�refusal�based�on�an�assertion�
that�no�valid�obligation�exists;

d) in�pretrial�procedure�make�frivolous�discovery�requests�or�
fail�to�make�reasonably�diligent�efforts�to�comply�with�
legally�proper�discovery�requests�by�an�opposing�party
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R.P.C.�4.4�(b)

Respect�for�the�

Rights�of�Third�

Parties

(b) A lawyer who receives a document or electronic information and
has reasonable cause to believe that the document or information was
inadvertently sent shall not read the document or information or, if he or she
has begun to do so, shall stop reading it. The lawyer shall (1) promptly notify
the sender (2) return the document to the sender and, if in electronic form,
delete it and take reasonable measures to assure that the information is
inaccessible.

A lawyer who receives a document or electronic information that contains
privileged lawyer-client communications involving an adverse or third party and
who has reasonable cause to believe that the document or information was
wrongfully obtained shall not read the document or information or, if he or she
has begun to do so, shall stop reading it. The lawyer shall (1) promptly notify
the lawyer whose communications are contained in the document or information
(2) return the document to the other lawyer and, if in electronic form, delete it
and take reasonable measures to assure that the information is inaccessible. A
lawyer who has been notified about a document containing lawyer-client
communications has the obligation to preserve the document.
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R.P.C.�8.4.�

Misconduct

It�is�professional�misconduct�for�a�lawyer�to:

(a)�violate�or�attempt�to�violate�the�Rules�of�
Professional�Conduct,�knowingly�assist�or�induce�
another�to�do�so,�or�do�so�through�the�acts�of�
another;�

(b)�commit�a�criminal�act�that�reflects�adversely�
on�the�lawyer's�honesty,�trustworthiness�or�fitness�as�
a�lawyer�in�other�respects;

(c)�engage�in�conduct�involving�dishonesty,�fraud,�
deceit�or�misrepresentation;�

(d)�engage�in�conduct�that�is�prejudicial�to�the�
administration�of�justice;�
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Stengart v.�Loving�Care�Agency,�Inc.

201�NJ�300�(2010)

• In this employment discrimination case, plaintiff, while still
employed, used her company-supplied laptop to access her
personal password-protected Yahoo email account. Installed
software automatically copied each web page she viewed and
saved it on her hard-drive.

• The company had a policy stating that email messages,
internet use and computer files were its property and that
there was no privacy right.

• Stengart communicated with her lawyer via her Yahoo
account, using her laptop. After leaving Loving Care, she sued
for discrimination, harassment and retaliation.
.
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Stengart v.�Loving�Care�Agency,�Inc.

(continued)

• After the suit was filed, the employer hired a forensic
expert to copy the hard drive on the laptop. Several emails
between Stengart and her lawyer were discovered and
reviewed. The emails bore the name and address of the
lawyer as well as an “inadvertent disclosure notice.”

• Held: The emails were privileged and should have
been returned pursuant to 4.4 (b). It was irrelevant that
plaintiff used the company laptop or that the electronic
policy stated that plaintiff had not expectation of privacy;
she still retained a right of privacy to emails written and
sent on her personal, password protected Yahoo account.
R. 4.4 (b) would apply even though the emails were not
“inadvertently sent.”

.
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Quinlan�v.�Curtiss-Wright�Corp.�204�N.J.�239�(2010)

• A human resources executive, contended that her employer
discriminated against her on the basis of her gender. In an alleged
violation of the employer's confidentiality policy, the plaintiff-employee
reviewed and copied files, some containing other employees'
personal and financial information. Most of the documents were
eventually produced in discovery to the defendant employer.

• Thereafter, the plaintiff-employee copied and supplied to her
attorneys her supervisor's performance evaluation, and her counsel
used that evaluation at the deposition of the supervisor.

• The employer terminated her employment, and she amended her
complaint to assert a retaliation claim under the LAD.
.
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Quinlan�v.�Curtiss-Wright�Corp.�204�N.J.�239�(2010)

Holding:

The employee could recover on her retaliation claim. Employees have a duty to
safeguard confidential information that they gain through the employment However, the
employer's interest must be balanced against the employee's right to be free from
unlawful discrimination. A court must evaluate a number of factors:

• how the employee gained "possession of, or access to, the document";
• "what the employee did with the document";
• "the nature and content of the particular document";
• whether the employee violated "a clearly identified company policy on privacy

or confidentiality";
• "the circumstances relating to the disclosure of the document";
• "the strength of the employee's expressed reason for copying the document";
• the broad remedial purposes of our laws against discrimination; and
• "the effect, if any, that either protecting the document or permitting it to be used

will have upon the balance of employers' and employees' legitimate rights." .
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Quinlan�v.�Curtiss-Wright�Corp.�204�N.J.�239�(2010)

The�Dissent:�A�Warning�for�Lawyers

[T]he opinion sends the wrong message to the bar:
Lawyers should not in any way signal to a client that stealing
documents is an acceptable substitute for the discovery
process.

* * *
The other troubling aspect of this affair is that plaintiff's
attorney accepted the illicitly taken [the] Lewis evaluation
instead of returning it to Curtiss-Wright. At the time of the
receipt of that document, plaintiff's attorney had an
outstanding discovery request for documents related to
Lewis. Presumably, plaintiff could have obtained the
documents the old-fashioned way -- through the lawful
process of discovery. Then, Curtiss-Wright would have been
on notice of the company's documents in plaintiff's
possession. Plaintiff's attorney, however, laid in wait with the
pirated document, springing the ultimate surprise at
deposition. This is not conduct that our Court should be
encouraging.

Justice�Barry�Albin
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Sanchez�v.�Maquet Getinge�Grp.

2018�N.J.�Super�Unpub.�LEXIS�1199�(App.�Div.�May�23,�2018)

In this employment discrimination case, plaintiff, while still employed,
downloaded two executives’ hard drives and a “binder full of emails.”

• Included emails between him and the company’s in-house lawyer regarding
FDA compliance issues.

• Plaintiff had previously signed NDA that prohibited him fro disclosing
confidential information and requiring him to return company documents upon
termination.

• Plaintiff’s attorney read these confidential and privileged documents and did
not return them.

• Company learned of plaintiff’s possession of these privileged communications
when he produced them in discovery in his subsequent lawsuit and
demanded their return.
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Sanchez�(cont.)

Held:
• Plaintiff and his attorney were required to return the materials removed through self-
help.

• Plaintiff’s lawyer was disqualified because he violated R.P.C. 4.4 (b) because he failed
to cease reading the documents once he realized what he had.

“Plaintiff's extra-judicial self-help measures deprived defendant of the opportunity
to prevent the disclosure of this privileged information. Plaintiff's counsel's
unreasonable delay in disclosing this information rendered futile any attempt to
mitigate this harm. As the motion judge noted, this case is still in its early stages.
The only way left to salvage this cause of action is to permit plaintiff a reasonable
time to obtain substitute counsel”.

In sum - Failing to notify opposing counsel of client’s “burn files” leads to disqualification
in NJ case
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Don’t�Be�a�Jerk
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R.P.C.�3.2.�

Expediting�

Litigation

RPC 3.2 Expediting Litigation

A lawyer shall make reasonable
efforts to expedite litigation
consistent with the interests of the
client and shall treat with courtesy
and consideration all persons involved
in the legal process.
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R.P.C.�4.4�(a)

Respect�for�the�

Rights�of�Third�

Parties

RPC 4.4 Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not
use means that have no substantial purpose
other than to embarrass, delay, or burden a
third person, or use methods of obtaining
evidence that violate the legal rights of such a
person.
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R.P.C.�8.2.�

Judicial�and�

Legal�Officials

RPC 8.2 Judicial and Legal Officials

(a) A lawyer shall not make a statement
that the lawyer knows to be false or with
reckless disregard as to its truth or falsity
concerning the qualifications of a judge,
adjudicatory officer or other public legal
officer, or of a candidate for election or
appointment to judicial or legal office.
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R.P.C.�8.4.�

Misconduct

It�is�professional�misconduct�for�a�lawyer�to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another

(b) commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency
or official

(f) knowingly assist a judge or judicial officer in conduct that is a violation
of the Code of Judicial Conduct or other law.

(g) engage, in a professional capacity, in conduct involving discrimination (except
employment discrimination unless resulting in a final agency or judicial determination)
because of race, color, religion, age, sex, sexual orientation, national origin, language,
marital status, socioeconomic status, or handicap where the conduct is intended or likely to
cause harm.
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ANESTHESIA�ASSOCIATES�OF�MORRISTOWN,�P.A.�v.�WEINSTEIN�SUPPLY�COMPANY

Docket�No.�A-5033-18T4�(App.�Div.�Oct.�7,�2020)

“Finally,�we�would�be�remiss�if�we�did�not�comment�on�AAM's�and�SJC’s�
counsels'�briefs�that�accused�the�two�judges�of�either�abusing�their�
authority�or�rendering�incoherent�or�preposterous�decisions.��We�view�these�
pejorative�attacks�on�the�judges�to�be�totally�unwarranted�and�disrespectful.��
The�judges�of�the�court�of�compensation,�like�other�judges,�are�dedicated�
public�servants�who�strive�each�day�to�properly�assess�the�cases�before�
them�after�giving�due�regard�to�the�facts�and�the�applicable�law.��Most�
times,�as�here,�they�render�legally�correct�decisions.��Other�times,�lawyers�
and�appellate�courts�might�disagree�with�them,�or�they�might�have�made�a�
mistake,�but�that�does�not�render�their�thoughtful�consideration�of�the�case�
to�be�in�any�manner�an�abuse�of�their�power,�preposterous�or�incoherent.��
Such�characterizations�do�little�to�advance�a�client’s�position�and�
unjustifiably�undermines�the�public's�confidence�in�the�judiciary.��We�hope�
that�in�the�future�counsel�will�think�twice�before�resorting�to�such�attacks.”
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In�Re�Rychal,�DRB�16-250�(2017)

During OAE Investigation, Respondent sent the following e-mail:

Hi Scott: Given my spare time I went through my evidence files. . . Attached
hereto you’ll find a memo that was circulated around the office post JH’s alleged
"going crazy." Take note that they make fun of this guy because he opposes/es
[sic] "State Offenses, .... Insurance Fraud, and "Ethics Violations." Do me a big
favor and tell Director Centinaro, THANKS FOR THE BACK UP!!!!!!!!!!!!!!!!!!!! I
really appreciate his f*****g lack of concern. THIS IS A F*****G ATROCITY THAT
AN HONEST LAW ABIDING ATTORNEY SHOULD HAVE TO GO THROUGH
THIS S**T!!!!!! TELL CHARLES CENTINARO THAT I SAID TO GO F**K HIM
SELF [sic]!!!!!!!! QUOTE ME IN YOUR REPORT!!!!!! NO OFFENSE AGAINST
YOU, I KNOW YOU’RE A DECENT HONEST GUY.
mIKE R¥CHEL
Held violated RPC 3.2 and 8.2(a)
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In�re�Giscombe,�DRB�19-326�(2020)

During contentious trial, after the lawyers
could not agree on another date, the court
clerk told the parties to return on "the
15th.” Because Respondent was not
available that day, she told the court clerk
that she would not attend the hearing and
said to the court clerk, "I’m�not�going� to�
tell� you� what� I� really� think� about� you�
because� I’m� too� much� of� a� lady."� Then,�
while� exiting� the� courtroom,� Respondent�
called�the�court�clerk�a�"fat�a--."

Held: Respondent violated RPC 3.2 and
4.4 (a)
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In�re�Bailey,�OBAD�No.�2229�(2019)

• Bailey,�an�Oklahoma�lawyer�who�assaulted�his�girl�friend�(and�
paralegal)�was�given�private�reprimand�by�Oklahoma�Board�of�
Attorney�Discipline�(“OBAD”)�and�charged�$290.��He�was�later�
ordered�to�give�a�client�a�$700 refund.

• Subsequently,�Bailey�goes�to�the�offices�of�the�Oklahoma�Bar�
Association�with�two�checks,�one�of�which�he�instructed�be�
delivered�directly�to�the�assigned�assistant�general�counsel�who�
handled�the�case.��Long�story�short�–The�check�was�provided�to�
forensic�scientists,�who�concluded�that�the�"smear"�was,�indeed,�
fecal�matter.
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R.P.C.�8.4.�(g)

It�is�professional�misconduct�for�a�lawyer�to:

* * *
(g) engage, in a professional capacity, in
conduct involving discrimination (except
employment discrimination unless resulting in a
final agency or judicial determination) because
of race, color, religion, age, sex, sexual
orientation, national origin, language, marital
status, socioeconomic status, or handicap
where the conduct is intended or likely to cause
harm.
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RPC 8.4

The�Supreme�Court's�official�comment�(May�3,�1994)�to�RPC�8.4(g)�
provides:

This rule amendment (the addition of paragraph g) is intended to
make discriminatory conduct unethical when engaged in by lawyers in
their professional capacity. It would, for example cover . . . activities
related to practice outside of the courthouse, whether or not related to
litigation[.] . . .

"Discrimination" is intended to be construed broadly. It includes sexual
harassment, derogatory or demeaning language, and, generally, any
conduct towards the named groups that is both harmful and
discriminatory.
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RPC 8.4(g) protects against discrimination and harassment.
Indeed, as the DRB stated when sanctioning an attorney for sexual
harassment:

Our decision as to the appropriate sanction is also a recognition
that society’s attitude toward sexual harassment has changed
and that "much conduct that would have been considered
acceptable twenty or thirty years ago would be considered
sexual harassment today. As community standards evolve, the
standard of what a reasonable woman would consider
harassment will also evolve." Lehman v. Toys ‘R’ US, Inc.,132
N.J. 587, 612 (1993). See also In re Seaman, 133 N.J. at 67,
99 (1993) ("sexual harassment of women by men is among the
most pervasive, serious, and debilitating forms of gender
discrimination.").

In�re�Sims,�Docket�No.�DRB�04-433,�aff’d 185�N.J.�276�(2005)
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In�Re�Vincente,�114�N.J.�275�(1989)

• The attorney threatened opposing counsel,
engaged in vulgar name-calling, and
challenged him to a fight.

• In a telephone conversation, attorney used
threatening, abusive, racist, and vulgar
language directed to the trial judge's law
clerk.

• The Supreme Court that this conduct
constituted a violation of RPC 3.2 and RPC
8.4 and issued a three-month suspension.

37

95 



In�Re�Vincente,�114�N.J.�275�(1989)

“In addition, we cannot overemphasize that some of the respondent's offensive
verbal attacks carried invidious racial connotations. Such verbal abuse, we
reiterate, was directed against another lawyer in the context of the practice of law.
We believe that this kind of harassment is particularly intolerable. Any kind of
conduct or verbal oppression or intimidation that projects offensive and invidious
discriminatory distinctions, be it based on race or color, as in this case, or, in other
contexts, on gender, or ethnic or national background or handicap, is especially
offensive. In the context of either the practice of law or the administration of justice,
prejudice both to the standing of this profession and the administration of justice
will be virtually conclusive if intimidation, abuse, harassment, or threats focus or
dwell on invidious discriminatory distinctions.”

114 N.J. 275, 283 (1989).
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8.4(g)�Cases

• In re Regan, DRB 20-134 (2021), aff’d 249 NJ 17 (2021) (attorney
representing woman in divorce action censured for violating Rule
8.4(g) when, after divorce finalized, sent her email thanking her for a
positive review and offered to perform oral sex on her);

• In re Farmer, DRB 18-276 (2019), aff’d 239 N.J. 527 (attorney
reprimanded for violating Rule 8.4(g) by engaging in discriminatory
conduct while pursuing a medical malpractice action on his client’s
behalf when he attributed a doctor's alleged misrepresentations to the
physician’s Chinese heritage);

• In re Garofalo, DRB 16-037 (2016), aff’d, 229 N.J. 245 (2017)
(attorney suspended for, among other things, sexually harassing law
firm employees);

• In re Geller, Docket No. DRB 02-467 (2003), aff’d 177 N.J. 505 (2003)
(attorney sanctioned for a number of ethics violations that were the
subject of a 12-count complaint, including RPC 8.4(g), as a result of
his referring to "Monmouth County Irish" as having their own way of
doing business);
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8.4(g)�Cases

• In re Pinto, DRB 00-049 (2001), aff’d 168 N.J. 111 (2001)
(attorney reprimanded for discriminatory conduct with his client
in the form of graphic, sexually-charged comments);

• In re Walterscheid, DRB 00-234 and 00235 (2000) (“The
Committee also proved by clear and convincing evidence that
the Respondent violated R.P.C. 8.4(g) by engaging in a
professional capacity, [in] conduct involving discrimination, in
this case sexual harassment and race.”);

• In re Pearson, 139 N.J. 30 (1995) (attorney was sanctioned for
hugging his client, putting his hands on her buttocks, pushing
his head into her chest and commenting about the size of her
dress);
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Don’t�Lie
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R.P.C.�3.1�

Meritorious�

Claims

RPC 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, nor assert
or controvert an issue therein unless the lawyer knows or
reasonably believes that there is a basis in law and fact for
doing so that is not frivolous, which includes a good faith
argument for an extension, modification, or reversal of
existing law, or the establishment of new law. A lawyer for
the defendant in a criminal proceeding, or the respondent in
a proceeding that could result in incarceration, may
nevertheless so defend the proceeding as to require that
every element of the case be established.
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R.P.C.�3.3�

Candor�Toward�the�

Tribunal

(a)��A�lawyer�shall�not:
(1)�make�a�false�statement�of�material�fact�to�the�
tribunal;
(2)�fail�to�disclose�a�material�fact�to�a�tribunal�when�
disclosure�is�necessary�to�avoid�assisting�an�illegal,�
criminal�or�fraudulent�act�by�the�client;
(3)�fail�to�disclose�to�the�tribunal�legal�authority�in�the�
controlling�jurisdiction�known�to�the�lawyer�to�be�
directly�adverse�to�the�position�of�the�client�and�not�
disclosed�to�the�opposing�party;
(4)�offer�evidence�that�the�lawyer�knows�to�be�false.�If�a�
lawyer�has�offered�material�evidence�and�comes�to�
know�of�its�falsity,�the�lawyer�shall�take�reasonable�
remedial�measures;�or�
(5)�Fail�to�disclose�to�a�tribunal�a�material�fact�knowing�
that�the�omission�is�reasonably�certain�to�mislead�the�
tribunal�.�.�.
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R.P.C.�4.1�

Truthfulness�in�

Statements�to�

Others

RPC 4.1 Truthfulness in Statements to Others

(a) In representing a client, a lawyer shall not knowingly:

(1) make a false statement of material fact or law to a
third person; or

(2) fail to disclose a material fact to a third person when
disclosure is necessary to avoid assisting a criminal or
fraudulent act by a client.

(b) The duties stated in this Rule apply even if compliance
requires disclosure of information otherwise protected by
RPC 1.6.
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• In this personal injury case, Avianca moved to dismiss Mata’s
claims as time-barred under the Montreal Convention. Mata’s
lawyers, LoDuca and Schwartz, filed their opposition. Avianca,
in its reply brief, stated it had been “unable to locate” many
authorities cited in Mata’s brief.

• Pursuant to the Court’s Order, Mata’s lawyer prepared an
affidavit and attached copies of “decisions” fabricated by
ChatGPT when he asked the chatbot to identify favorable
rulings addressing the tolling effect of a bankruptcy stay under
the Montreal Convention.

• The Court issued an order to show cause why the lawyers
should not be sanctioned, which led to them filing an affidavit
containing misstatements regarding submission of the fake
cases. Making matters worse, they submitted another affidavit
offering “shifting and contradictory explanations.”

Mata�v.�Avianca
Civ.�No.�22-1461,�2023�U.S.�Dist.�LEXIS�108263�(SDNY�June�22,�2023)
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Holding:

• LoDuca violated Rule 11 by (1) failing to read the cited cases
or otherwise take any action to ensure the legal assertions in
the Affirmation in Opposition “were warranted by existing law,”
(2) “swearing to the truth” of his first affidavit “with no basis for
doing so,” and (3) telling the Court he was on vacation when in
fact it was Mr. Schwartz on vacation.

• Schwartz violated Rule 11 by failing to acknowledge in the first
affidavit that he was “aware of facts that alerted him to the high
probability” that at least two of the fake cases “did not exist”
and by making other false statements about his use of
ChatGPT in preparing the Affirmation in Opposition. .

.

Mata�v.�Avianca
Civ.�No.�22-1461,�2023�U.S.�Dist.�LEXIS�108263�(SDNY�June�22,�2023)
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SEC�ADMINISTRATIVE�PROCEEDING,�File�No.�3-20114

• Chief�Compliance�Officer�(“CCO”)�at�financial�institution�was�tasked�
to�review�an�investment�analyst�and�potential�insider�information�he�
obtained�just�before�a�major�investment.�She��concluded�no�insider�
information�was�exchanged�but�did�not�document�that�review�in�a�
memo�as�her�supervisor�asked.

• When�CCO’s�supervisor�asked�for�an�update�eleven�months�later,�
she�emailed�him�a�backdated�memo. She�also�furnished�the�
backdated�memo�to�the�SEC�amid�its�inquiry.�

• CCO was fired in connection with her backdating the memo. The
SEC issued a cease and desist order suspending her from
practicing before the commission for a year and from compliance
roles with investors, brokers and other agents for three years. She
consented to the order but did not admit wrongdoing.
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In�re�Alexander,�DRB�20-068�(2020)

Respondent, a lawyer, gave false testimony
before a hearing officer and the court in
connection with a domestic violence matter,
falsely claimed that he was the victim in a
domestic violence incident perpetrated by his
girlfriend with whom he resided. Based on this
testimony, the court entered a TRO. However,
on appeal, the girlfriend produced an audio
recording showing that the Respondent lied

under oath.

Held: Respondent violated RPC 3.1, 3.3. (a)(1) and (4),
3.4 (b), 8.1(a), 8.4(b), 8.4 (c), and 8.4(d).
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In�re�Nadler,�DRB�19-089�(2020)

Respondent applied for an associate position
with Williams & Connolly, submitting an
unofficial law school transcript and a resume. In
fact, there were twenty-six misrepresentations
on the unofficial transcript submitted to the firm.
He falsified the transcript to reflect, among
other things, grades that were higher than he
had received, high grades in courses that he had
never taken, and a cumulative GPA of 3.825,
rather than the 3.269 that he had actually
achieved. He also lied on his resume.

Held: Respondent violated RPC 8.1 (a), 8.4 (c), and
8.4(d) – 2 year suspension.
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In�re�Nadler,�DRB�19-089�(2020)

“The� degree� and� scope� of� respondent’s� deception,� his� steadfast� commitment� � to�
demonstrably�false�claims,�and�his�attempt�to�place�blame�on�someone�else,�demonstrate�
a�disturbing�pattern�of�dishonesty,�a�refusal�to�admit�wrongdoing,�and�an�arrogant�lack�of�
contrition� that� cannot� be� countenanced.� Moreover, nothing in the record serves to
mitigate his misconduct, including his alleged depression, which is undiagnosed and
untreated, other than a weekly conversation with someone at the NJLAP. Moreover,�
although�respondent�was�an�inexperienced�attorney�at�the�time�of�these�events,�one�need�
not� have� experience� to� know� that� one� should� not� lie.� Inexperience� may� serve� as�
mitigation� for� some� shortcomings,� but� not� for� engaging� in� repeated� acts� of� dishonesty,�
deception,� and� fabrication� of� documents.� We, thus, determine to impose a two-year
suspension.”
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“There’s�no�such�thing�as�a�good-for-
nothing.��You�can�always�serve�as�a�bad�
example”

Morris�Sass
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About the Panelists… 
 
 
 
Lisa K. Barré-Quick is a Partner in Apruzzese, McDermott, Mastro & Murphy, P.C. in Liberty 
Corner, New Jersey, where her practice focuses primarily upon the counseling and defense of 
management in the spectrum of employment law issues and actions.  She works with clients in 
a variety of specialized business settings and environments and frequently serves as an 
external resource to in-house legal and human resource teams advising on employment law 
and personnel issues, with an emphasis on workplace training and client counseling and 
assisting clients in managing leave, accommodation, and a full range of human resources 
issues.  Prior to joining Apruzzese, McDermott, Mastro & Murphy, Ms. Barré- Quick was a 
Partner at Florio & Perrucci, P.C. (acquired by Fischbein Badillo Wagner Harding), after 
beginning her legal career as an associate at Mudge Rose Guthrie Alexander & Ferdon.  She 
has more than 25 years of diverse experience in employment law and has been with Apruzzese, 
McDermott, Mastro and Murphy since 1999. 
 
Ms. Barré-Quick is admitted to practice in New Jersey, New York and Pennsylvania; and before 
the United States District Court for the District of New Jersey, the Southern and Northern 
Districts of New York, and the Middle and Western Districts of Pennsylvania; the Third Circuit 
Court of Appeals; and the United States Supreme Court.  She is a member of the Executive 
Committee of the New Jersey State Bar Association Labor & Employment Law Section, for 
which she has co-chaired the Protected Expression Subcommittee and is former Co-Chair of 
several other subcommittees.  She has been a member of the American Bar Association 
Employment Law Section, the Society of Human Resource Management, the Union County Bar 
Association and the Association of the Federal Bar.   
 
Secretary and former Co-Chair of the Program Committee of the Sidney Reitman Employment 
Law American Inn of Court, Ms. Barré-Quick has been Managing Editor of the New Jersey 
Labor and Employment Law Quarterly and is a former adjunct faculty member at Seton Hall Law 
School.  She frequently serves as a panelist, lecturer and author on workplace and employment 
law topics. 
 
Ms. Barré-Quick received her B.A., cum laude, from the University of Pennsylvania and her 
J.D., with Honors, from the National Law Center, George Washington University, where she was 
Editor of the George Washington Journal of International Law and Economics and the recipient 
of several other honors. 
 
 
Kathleen McLeod Caminiti is a Partner in Fisher & Phillips LLP in the firm’s Murray Hill, New 
Jersey, and New York City offices, and Co-Chair of the firm’s Wage and Hour and Pay Equity 
Groups.  She has extensive experience handling employment litigation matters, including 
individual plaintiff discrimination claims, restrictive covenant litigation, and wage and hour class 
and collective actions.  She has successfully defended cases alleging civil rights violations; race, 
sex, age and handicap discrimination; sexual harassment; whistleblowing; wrongful discharge and 
retaliation; and has also defended employers and financial institutions in Employee Retirement 
Income Security Act (ERISA) cases. 
 
Ms. Caminiti is admitted to practice in New Jersey, New York and Florida; and before the United 
States District Court for the District of New Jersey; the District of Connecticut; the District of 
Columbia; the District of Colorado; the Western District of Michigan; the Northern District of 
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California; the Northern District of Illinois, the Eastern District of Wisconsin; the Eastern District of 
Texas; the Northern, Middle and Southern Districts of Florida; and the Southern, Eastern and 
Northern Districts of New York; and the Second, Third and  Sixth Circuit Courts of Appeal.  She is 
a member of the American and New Jersey State Bar Associations, and the latter’s Labor and 
Employment Law Executive Committee, and has lectured widely for professional organizations.  
The author of articles which have appeared in New Jersey Lawyer, the New York Law Journal, 
New Jersey Business and other publications, she has been quoted ABC News, NJBiz, HR 
Executive and other media outlets, and is the recipient of several honors. 
 
Ms. Caminiti received her B.A., cum laude, from Rutgers University, where she was elected to Phi 
Beta Kappa, and her J.D., magna cum laude, from Boston College Law School, where she was a 
member of the Order of the Coif.  
 
 
Arnold Shep Cohen is a Partner in Oxfeld Cohen, P.C. in Newark, New Jersey, where he 
concentrates his practice in private and public-sector labor, employment and employee benefits 
law.  He has negotiated numerous labor agreements and has handled thousands of labor 
arbitrations and administrative hearings in several industries and levels of government. 
 
A member of the New Jersey State Bar Association, Mr. Cohen is Past Chair of the 
Association’s Labor and Employment Law Section and has served on the Board of Trustees of 
the American Labor Museum.  He has had twelve reported decisions before the New Jersey 
Supreme Court in addition to many reported decisions in federal and state trial and appellate 
courts, and is a former member of the Editorial Board of New Jersey Lawyer, the weekly 
newspaper.  He is also a Fellow of the College of Labor and Employment Lawyers.  
 
Mr. Cohen was a founding Master of the Sidney Reitman Employment Law American Inn of 
Court and former Editor-in-Chief of New Jersey Labor and Employment Law Quarterly.  Listed in 
Who’s Who in American Law, he is an editor and co-author of ICLE’s New Jersey Labor and 
Employment Law, has written numerous articles on labor and employment law and has lectured 
for ICLE and other organizations.  Mr. Cohen is the host of “World of Work” on WDVR-FM and 
an Adjunct Professor at Rutgers School of Law-Newark, where he teaches labor arbitration, 
labor negotiations and alternative dispute resolution.  He was the recipient of ICLE’s 
Distinguished Service Award for Excellence in Continuing Legal Education in 2015, the 2019 
Sidney H. Lehmann Award bestowed by the NJSBA Labor & Employment Law Section and 
several other honors. 
 
Mr. Cohen received his undergraduate degree, summa cum laude, from Rutgers College, his 
J.D. from Rutgers School of Law-Newark and his LL.M. in Labor Law from New York University. 
 
 
Tedd J. Kochman is a Shareholder in the Newark, New Jersey, office of the national-
international labor and employment law firm Littler Mendelson, P.C.  Mr. Kochman has served 
on several vital committees within his firm, including as a prior long-time member of the firm’s 
National Diversity Council, as well as the Newark Office’s Hiring Committee.  He and the firm 
focus strictly upon representing companies, small and large, in all aspects of traditional labor 
law (including labor relations, labor counseling and training, handling collective bargaining 
negotiations and contract arbitrations, handling unfair labor practice and representational 
matters before the NLRB, and advising clients regarding organizing campaigns), employment 
counseling services (including drafting and overseeing application of employee handbooks and 
policy procedures, drug/alcohol testing standards, wage/hour compliance and audits, and 
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workplace training issues), and employment litigation/benefits law (including the defense of all 
state and federal discrimination and harassment claims, wage/hour litigation, benefit plan 
compliance and ERISA matters).   
  
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey and the Southern and Eastern Districts of New York, Mr. Kochman 
has been a member of the New Jersey State, New York State, Essex County and New York 
City Bar Associations.  He is Past Chair of the New Jersey Department of Labor’s Employer’s 
Council for Bergen County and Passaic County and has been a long-time member of the New 
Jersey State Bar Association’s Labor and Employment Law Section Executive Committee, 
where he serves on the NLRB (Region 22) Conference Planning Committee.  Having served as 
a Board Member of the Bergen County Workforce Investment Board, Mr. Kochman also 
previously served for many years as a certified New Jersey State Court Mediator as part of New 
Jersey’s mandatory litigation mediation program.  He has served as a Board Member for New 
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Understanding the Science of Cannabis, Limitations of Drug Testing,  
and Difficulty of Trying to Determine Impairment

By Claudia A. Reis 
 

This article was previously published in the New Jersey Labor and Employment Law Quarterly, 

March 2021 issue 
 

 

The legalization of recreational marijuana has raised the stakes for both employers and 

employees as battle lines are drawn between the need to ensure workplace safetyi and employees’ 

rights to engage in lawful off-the-clock conduct without fear of losing their jobs. Attempting to 

balance both interests is no easy task given that widely-used testing methods cannot distinguish 

between recent usage and not-so-recent usage and there is no scientifically reliable means of 

determining cannabis impairment.ii While legal analysts and experts often express the need for 

laws to catch up to technology, this is certainly a case where the opposite is true.iii In the meantime, 

New Jersey employers and employees are left to sort out these difficult issues, which is certain to 

occur through an uptick in litigation. Understanding the limitations of marijuana testing and visual 

determinations about impairment as well as the potential liability issues giving rise to the 

imposition of workplace discipline based on purely subjective and unscientific criteria will prove 

important to employers, employees, and their respective attorneys. Coupling that knowledge with 

the practicalities of taking adverse actions against medicinal marijuana patients but not employees 

who take other impairing medications or abuse alcohol may avoid unlawful terminations and 

unnecessary litigation.        
 

The Science of Marijuana Metabolization  
 

THC (known as delta-9-THC) is the primary compound in cannabis responsible for its 

medical benefits and psychoactive effects.iv Once ingested, delta-9-THC is metabolized and 

broken down into various compounds the primary metabolites of which are 11-Hydroxy-THC and 

Carboxy-THC.v 11-Hydroxy-THC binds to the brain and is the psychoactive ingredient in THC 

that provides a feeling of euphoria or being high.vi In contrast, Carboxy-THC is an inactive waste 

productvii that does not result in a high, affect the brain or otherwise affect executive 

functioning.viii Additionally, Carboxy-THC, unlike 11-Hydroxy-THC, binds to adipose tissue 

(commonly known as fatty tissue for the less scientifically-minded) where it is slowly released by 

the body over days and even weeks as it metabolizes fat.ix   
 

Understanding Marijuana Testing Methods and Their Limitations 
 

Widely available and acceptable testing mechanisms, such as blood, saliva, urine, and hair 

tests, have drawbacks that either make their use impractical or inaccurate for determining current 

usage. For example, given how it is metabolized, there is a very short window during which 

marijuana may be detected via a blood test because THC remains in the bloodstream only briefly.x 

In fact, the concentration of THC in the blood drops precipitously in the first hour of use,xi and it 

can be out of the system of a casual user within as short a period of time as a few hours or as long 

as 24 hours in more frequent users.xii That means that once an employer suspects an employee of 

being high or impaired by marijuana at work, the presence of the drug may no longer be detectable 



in the employee’s bloodstream by the time that the employee undergoes a blood test. As a result, 

while blood tests can be used to determine marijuana use, they are seldom used.xiii Saliva tests, 

which may also be used to detect the presence of marijuana, provide an even shorter detection 

period as THC will remain detectable only until fully swallowed.xiv Moreover, saliva testing can 

be undermined by the use of mouthwash, breath sprays or other alcohol-based oral rinses used 

within 30 minutes of sample collection.xv  
 

The other widely accepted means of cannabis testing fall short of providing any insight 

into whether employees used or are under the influence of cannabis while at work. That is because 

they test for the presence of the inactive metabolite Carboxy-THC, which remains detectable long 

after any high or impairment has worn off given that it is released from adipose tissue over a long 

period of time.xvi As a result, Carboxy-THC may remain in the urine of a one-time user for as 

long as a week,xvii but can remain at detectable levels in the urine of frequent users for days, 

weeks or, in some cases, longer because it builds up in the urine of chronic users.xviii The ability 

of urinalysis to detect marijuana use for long periods of time coupled with their fast and minimally 

invasive results make urine tests the favored and most common means of detecting marijuana 

use;xix however, they are limited by their inability to identify the presence of either the 

psychoactive delta-9 (THC) or its equally psychoactive metabolite 11-Hydroxy-THC.xx As a 

result, when employees are administered urine tests, what is being tested is prior use.xxi 

Accordingly, workers who are frequent users of cannabis, will test positive even if they only 

engaged in marijuana usage while off-duty during the prior day, night, week, weekend, or even 

month.xxii Similarly, hair follicle testing (HFT) detects the presence of Carboxy-THC, however, 

it can detect the presence of marijuana going back far longer than a urinalysis and as long as 90 

days earlier.xxiii Moreover, HFT is generally more expensive than more common testing 

methods.xxiv The obvious take-away is that urinalyses and hair tests will result in positive drug 

tests long after users are impaired by and stop feeling the effects of cannabis.xxv 
 

The most recent advancement in marijuana testing involves a THC breathalyzer. At least 

two THC breathalyzers have been developed with claims that they can determine recent usage, as 

opposed to past usage, by either measuring the actual amount of THC on the tester’s breath or 

setting a minimum threshold on the device to detect only very recent usage.xxvi The developers 

of one such device claim that “an undisclosed number of police departments” have tested its 

device.xxvii THC breathalyzer manufacturers claim that, unlike other testing methods, their 

devices provide “objective” determinations concerning recent cannabis usage because THC only 

remains on the breath for an hour or two after smoking marijuana and, thus, their devices provide 

proof of usage during peak periods of impairment.xxviii That breathalyzer also claims to detect 

recent THC ingestion from edibles.xxix If the THC breathalyzer does what its manufacturers 

claim, it will be a game changer for purposes of detecting very recent cannabis use. It is important 

to understand, however, that while THC breathalyzers may be able to detect recent usage, as 

discussed below, there is still no scientific correlation between the presence or amount of THC on 

a user’s breath and impairment because of how the body metabolizes marijuana and the various 

factors that impact impairment.xxx  It is also worth noting that there is little, if any, data on the 

reliability of THC breathalyzers, what police departments have actually used or tested them, and 

what the results of those tests were.   
 



To make matters more complicated, regardless of any general timelines or guides discussed 

in this article, the impact of cannabis on any given user is highly individualistic in terms of factors 

related to the user, the cannabis, and the means of consumption.xxxi For example, the amount of 

detectable metabolites as well as the length of time during which they are detectable depend upon 

the dose and potency of the marijuana, the mode of consumption – meaning whether it was 

ingested, such as in the case of edibles, or inhaled, as well as the user’s frequency of use, body 

mass, and metabolic rate.xxxii More specifically, the presence of Carboxy-THC and the length of 

time during which it remains detectable will be greater in chronic users as well as in individuals 

with slow metabolisms or higher levels of body fat.xxxiii Levels and length of detection time will 

also increase the more potent the cannabis, the higher the dose ingested, and if it was consumed 

via edibles versus inhalation.xxxiv The latter factor is the result of how the body metabolizes 

cannabis through different modes of consumption. For example, while inhaled cannabis enters the 

bloodstream directly from the lungs resulting in a faster high that wears off more quickly, levels 

of concentrate from vaping are typically higher than that encountered by smoking.xxxv When 

cannabis is eaten, as opposed to inhaled, it is metabolized first by the stomach and then by the 

liver, thereby, establishing two separate pathways for the creation of 11-Hydroxy-THC.xxxvi As 

a result, edibles release far more THC into your bloodstream over a prolonged period of time than 

smoking or vaping and are detectable for longer periods of time.xxxvii Interestingly, one study 

even concluded that THC may be detected for longer periods of time in the urine of African-

American users although it is possible that various individual factors such as body mass may 

account for the increased detection times instead of race.xxxviii It is important for employment 

practitioners to understand that while cannabis is detectable for longer periods of time in chronic 

users,xxxix it is likely to have less of an impact on those users than it does on more casual users.xl   
 

The Difficulty of Determining Impairment 
 

Despite all the uncertainty surrounding cannabis’s impact on any given user and the utility 

of tests that identify only prior use, general agreement exists on at least two significant points. In 

no particular order of importance, those points are that the presence of THC in a drug test does not 

equate to user impairment,xli and there is no scientifically reliable way or even universally 

accepted way of determining marijuana impairment.xlii The shortcomings in ascertaining 

impairment and the effect of current usage on performance arise from both legal and factual 

practicalities. On the legal front, the fact that the federal government still classifies THC as a 

Schedule I drug has resulted in limited research into its impairing effect.xliii With regard to the 

factual practicalities, the body simply metabolizes alcohol and THC differently and, as such, 

THC’s impact on impairment is also different than that of alcohol and not easily measurable.xliv 

Moreover, as discussed above, THC’s impacts vary user by user and are dependent on numerous 

other factors.xlv In an effort to overcome the limitations related to determining the existence of 

impairment, some have suggested that impairment be determined through observation with 

confirmation through drug testing.xlvi Indeed, that is the prescribed procedure set forth in the 

enacting legislation legalizing recreational marijuana use in New Jersey if an employer reasonably 

suspects cannabis usage during an employee’s performance of work.xlvii             
 

Whether THC impairment can be visually ascertained, however, is far from a settled issue. 

Indeed, while some describe the work performed and conclusions reached by drug recognition 

experts as science, others refer to it as “too subjective to be science”, “junk science” and even 



“nonsense.”xlviii It is important to note that while drug recognition experts (DREs) have long been 

used by law enforcement to convict drivers of marijuana DUI in New Jersey, the Supreme Court 

of New Jersey has not yet made any determination as to the scientific reliability of DREs.  In fact, 

in November 2019, the Court remanded a matter involving a DRE for a Frye hearing to determine 

whether “DRE evidence has achieved general acceptance within the relevant scientific community 

and therefore satisfies the reliability standard of N.J.S.A. 702;”xlix however, no such hearing has 

yet occurred. Courts across this country are divided on the issue of the scientific reliability of DRE 

evaluations and admissibility of their testimony.  For example, some courts allow DREs to testify 

only as fact witnesses because of the unscientific nature of their evaluations,l others have found 

that DRE evaluations are scientific despite the presence of subjectivity in their protocols,li others 

require positive drug tests to validate DREs’ evaluations and conclusions,lii and yet others refuse 

to allow DRE testimony because of, in part, concerns about the validity of DREs’ conclusions.liii  

Notably, in the context of determining marijuana impairment while driving, the Supreme Court of 

Massachusetts pointed out that there is no scientific consensus concerning the efficacy of DRE 

protocols for determining marijuana impairment given that marijuana, unlike alcohol, does not 

generally depress the central nervous system and, as such, the efficacy of field sobriety tests for 

marijuana is heavily disputed. liv 
 

In addition to the difficulties discussed above, determining current usage or impairment in 

the workplace raises additional questions and concerns given that “there is no scientific consensus 

on what, if any, physical characteristics indicate marijuana intoxication”lv For example, what 

constitutes a reasonable suspicion of cannabis use at work? Would an employer’s or co-workers’ 

observations of an employee’s bloodshot and/or watery eyes suffice? What about observations of 

an employee’s poor limb coordination or relaxed mood or lack of productivity or unexplained 

hyperactivity, confusion or even a lack of motivation or overeating? Would those observations 

sufficiently constitute a reasonable suspicion of on-duty marijuana impairment? While those may 

all be generally accepted signs of a marijuana high or impairment, they can also be signs or 

symptoms of something far less sinister such as the common cold, allergies, a lack of sleep, various 

medical conditions such as a diabetic attack, ALS or MS, depression, anxiety or even 

hyperthyroidism, being up all night with a crying or sick child, staying up too late or getting up 

too early to catch a middle-of-the-night World Cup match, an undisclosed pregnancy, various 

medications, and countless other non-cannabis-related reasons.  
 

Other Difficulties Related to Trying to Test for Workplace Marijuana Impairment 
 

Other concerns involve the motivations of those allegedly making the observations.  What 

if a co-worker, in carrying out animus toward a co-worker on the basis of a protected characteristic, 

accuses that co-worker of being high or exhibiting cannabis-related signs of impairment? Is that 

enough to constitute a reasonable suspicion of workplace cannabis use? Another motivation-

related concern is that supervisors may make false claims of reasonable suspicion to target 

subordinates, colleagues, and/or even their own managers for discrimination, harassment, 

retaliation or even spite.   
 

Yet, without stringent and scientifically-approved standards for observing cannabis 

impairment, employees who ultimately test positive for past lawful marijuana use may lose their 

jobs even though they never showed up to work or performed their jobs while impaired by 



cannabis. Would those employees then also be denied unemployment benefits based on such 

targeted observations and a test proving the existence of nothing more than prior, lawful use? It 

certainly seems like a harsh price to pay for lawful conduct, particularly when employers do not 

make similar inquiries about lawful alcohol use or abuse or even prescription drug use or abuse.  
 

On a similar note, concerns exist that the use of Workplace Impairment Recognition 

Expert’s observations coupled with drug tests will disproportionately impact medicinal marijuana 

users pursuant to the Compassionate Use Medical Marijuana Act.lvi Certainly issues of liability 

will likely be raised for employers who take adverse actions against workers lawfully prescribed 

medicinal marijuana who test positive on drug screens if those employers do not similarly take 

actions against workers lawfully prescribed other drugs known to have impairing effects. 

Moreover, it is inevitable that some employees will ultimately challenge adverse actions taken 

against them as violative of their right to privacy to engage in lawful off-duty conduct if the sole 

basis of those adverse actions are drug tests that identify only prior usage coupled with the 

subjective observations of WIREs.  Sanctioning the use of WIREs, without addressing legitimate 

concerns regarding their lack of scientific reliability and reliance upon largely subjective criteria 

and interpretations of those criteria, ignores both that employment, just like liberty, is a significant 

interest to New Jersey citizens and that such a paradigm will result in increased litigation.  
 

Claudia A. Reis is a plaintiffs’ employment attorney at and owner of Lenzo & Reis, LLC in 

Morristown. 
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