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DISCLAIMER

* The information in these slides and presentations is not legal
advice and should not be considered legal advice.

* This presentation represents the personal views of the presenters.

* This presentation is offered for informational and educational
uses only.




TOPICS TO BE ADDRESSED

* Recap of Prior Sessions

* Overview of Resources Available through the New Jersey Judiciary
* Applicable Rules of Professional Conduct

* How Attorneys Can Get in Trouble When Using Al/GAl

* Suggested Measures to Use Al/GAI




PRIOR SESSIONS

* Session 1 - Attorneys and New Technologies: An Intro Course

* Session 2 — Benefits and Risks of Al/GAl: Causes of Action and
Defenses

* Session 3 — How Al/GAIl Might Assist Attorneys in Litigation

* Session 4 - Discovery of Al/GAl: Possible Requests and
Objections

* Session 5 - Al/GAl in Criminal Investigations and Proceedings
» Session 6 — Admissibility of Al/GAl Under Accutane and Olenowski




The Al Wave Will Not
Recede for You
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RESOURCES AVAILABLE THROUGH THE
NEW JERSEY JUDICIARY

NJ Supreme Court Policies and Guidance on Al

* Statement of Principles for the New Jersey Judiciary’s Ongoing Use of
é(r)téfdirc);ial Intelligence, Including Generative Artificial Intelligence (Jan.

* Preliminary Guidelines on the Use of Artificial Intelligence by New
Jersey Lawyers (Jan. 2024)

* Notice on Use of Artificial Intelligence

* Notice — Artificial Intelligence — (1) Summary of Responses to Judiciary
Survey of NJ Attorneys; (2) Plans for No-Cost Continuing Legal
Education Programs

» Survey on the Use of Generative Artificial Intelligence by Attorneys
Practicing in the New Jersey Courts
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RESOURCES AVAILABLE THROUGH THE
NEW JERSEY JUDICIARY

New Jersey Judiciary Al Resources
* The Importance of Artificial Intelligence - NJ Judiciary (July 2024)

* Glossary of Al Terms

* PowerPoint — Legal Ethics & Artificial Intelligence: Guidance for
New Jersey Lawyers (July 24, 2024)
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RESOURCES AVAILABLE THROUGH THE
NEW JERSEY JUDICIARY

Additional Non-Judiciary Resources

* Artificial Intelligence: The Need for State Court Leadership — NCSC
2024 State Court Trends (Kattalai and Lewis Kelly)

* Artificial Intelligence Case Law Compendium by Ronald J.
Hedges (Jan. 2024)(this is not an NJ Judiciary document)

* Report of the New Jersey State Bar Association Task Force on
Artificial Intelligence (Al) and the Law (May 2024) (thisis not an NJ
Judiciary document)

(These resources and those on preceding slides available at
https://www.njcourts.gov/attorneys/artificial-intelligence-use-courts)
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RESOURCES AVAILABLE THROUGH THE
NEW JERSEY JUDICIARY

“Preliminary Guidelines on the Use of Artificial Intelligence by New
Jersey Lawyers” (published Jan. 25, 2024),
https://www.njcourts.gov/notices/notice-legal-practice-
preliminary-guidelines-use-of-artificial-intelligence-new-jersey:

“These preliminary guidelines are intended to assist lawyersin
complying with the existing RPCs, which remain unchanged by the
availability and use of Al. The references to specific RPCs are
intended for illustration and not as an exhaustive list. For instance,
the use of Al likely will affect lawyer billing practices and
advertising. See, e.g., RPC 1.5 (Fees); RPC 7.2 (Advertising). Those
and other specific applications can be addressed in future
guidelinesifand as needed.”
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ETHICAL IMPLICATIONS OF Al/GAI USE

* Duty to Inform and Consult
* How much information and consultation with regard to Al/GAIl use?
* Should the retainer agreement address Al/GAI?

* Duty of Competence
* What does it mean when dealing with Al/GAI?

* Duty of Confidentiality
* Candisclosure to Al/GAl waive attorney-client privilege?
* What about protection of client confidences?

* Duty to Supervise

* How might an attorney supervise Al/GAI?

* Work product doctrine vs. duty of candor to the Court under RPCs, standing
orders, etc.

* Etc.

14




RULES OF PROFESSIONAL CONDUCT
INFORM AND CONSULT

Model Rule of Professional Conduct (“MRPC?”) 1.4 (Client-Lawyer
Relationship):

“(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with
respect to which the client's informed consent, as defined in Rule
1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the
client's objectives are to be accomplished;
kkk »”

15

15



16

RULES OF PROFESSIONAL CONDUCT
INFORM AND CONSULT

N.J. Ct. R. RPC 1.4 (Communication):

(a) A lawyer shall fully inform a prospective client of how, when, and
where the client may communicate with the lawyer.

(b) A lawyer shall keep a client reasonably informed about the
status of a matter and promptly comply with reasonable requests
for information.

(c) Alawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions
regarding the representation.

*k*k
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RULES OF PROFESSIONAL CONDUCT
COMPETENCE

MRPC 1.1 (Competence):

“A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.”

Comment [8] requires lawyer to “keep abreast of changes inthe law
and its practice.” Comment amended to include “the benefits and
risks associated with technology.”

17
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RULES OF PROFESSIONAL CONDUCT
COMPETENCE

N.J. Ct. R. RPC 1.1 (Competence):
A lawyer shall not:

* (a) Handle or neglect a matter entrusted to the lawyer in such
manner that the lawyer's conduct constitutes gross negligence.

* (b) Exhibit a pattern of negligence or neglect in the lawyer's
handling of legal matters generally.

18




RULES OF PROFESSIONAL CONDUCT
COMPETENCE

“The ABA proposed that a commentto *** [MRPC] 1.1
(Competence) be amended to require that lawyers ‘keep abreast of
*** pbenefits and risks associated with relevant technology’ in order
to ‘maintain requisite knowledge and skill’ The Special Committee
declined to recommend this comment *** It noted that the
language of our Rule diverges from that of the Model Rule; our
‘competence’rule solely addresses ‘gross negligence’ and ‘pattern
of negligence’ so commentary in our Rule on competence or
proficiency with technology was not appropriate.”

The Supreme Court decided not to adopt this comment ***”

19
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

MRPC 1.6 (Confidentiality of Information):

“(a) A lawyer shall not reveal information relating to the
representation of a client unless the client gives informed consent,
the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted by paragraph (b).

*k*

(c) A lawyer shall make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of a client.”

20
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

Comment [18] to MRPC 1.6 (continues on next slide):

“Paragraph (c) requires a lawyer to act competently to safeguard
information relating to the representation of a client against
unauthorized access by third parties and against inadvertent or
unauthorized disclosure by the lawyer or other persons who are
participating in the representation of the client or who are subject to
the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. The
unauthorized access to, or the inadvertent or unauthorized
disclosure of, information relating to the representation of a client
does not constitute a violation of paragraph (c) if the lawyer has
made reasonable efforts to prevent the access or disclosure.

21
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

Factors to be considered in determining the reasonableness of the
lawyer’s efforts include, but are not limited to, the sensitivity of the
information, the likelihood of disclosure if additional safeguards are
not employed, the cost of employing additional safeguards, the
difficulty of implementing the safeguards, and the extent to which
the safeguards adversely affect the lawyer’s ability to represent
clients (e.g., by making a device orimportant piece of software
excessively difficult to use).”

22
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

Comment [19] to MRPC 1.6 (continues on next slide):

“When transmitting a communication that includes information relating
to the representation of a client, the lawyer must take reasonable
precautions to prevent the information from coming into the hands of
unintended recipients. This duty, however, does not require that the
lawyer use special security measures if the method of communication
affords a reasonable expectation of privacy. Special circumstances,
however, may warrant special precautions. Factors to be considered in
determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to
which the privacy of the communication is protected by law or by a
confidentiality agreement.
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

Comment[19]to MRPC 1.6:

A client may require the lawyer to implement special security measures
not required by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this
Rule. Whether a lawyer may be required to take additional steps in
order to comply with other law, such as state and federal laws that
govern data privacy, is beyond the scope of these Rules.”

24
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

N.J. Ct. R. RPC 1.6 (Confidentiality of Information):

“(a) A lawyer shall not reveal information relating to representation
of a client unless the client consents after consultation, except for
(1) disclosures that are impliedly authorized in order to carry out the
representation, (2) disclosures of information that is generally
known, and (3) as stated in paragraphs (b), (c), and (d).

**k*k

(f) A lawyer shall make reasonable efforts to prevent the inadvertent
or unauthorized disclosure of, or unauthorized access to,
information relating to the representation of a client.”
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

Official Comment (Aug. 1, 2016):

“Paragraph (f) requires a lawyer to act competently to safeguard information, including electronically
stored information, relating to the representation of a client against unauthorized access by third parties
and against inadvertent or unauthorized disclosure by the lawyer or other persons or entities who are
participating in the representation of the client or who are subject to the lawyer's supervision. The
unauthorized access to, or the inadvertent or unauthorized disclosure of, confidential information relating
to the representation of a client does not constitute a violation of paragraph (f) if the lawyer has made
reasonable efforts to prevent the access or disclosure. Factors to be considered in determining the
reasonableness of the lawyer's efforts include, but are not limited to, the sensitivity of the information, the
likelihood of disclosure if additional safeguards are not employed, the cost of employing additional
safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards
adversely affect the lawyer's ability to represent clients (e.g., by making a device or important piece of
software excessively difficult to use). A client may require the lawyer to implement special security
measures not required by this Rule or may give informed consent in writing to forgo security measures
that would otherwise be required by this Rule. Whether a lawyer may be required to take additional steps
to safeguard a client's information in order to comply with other law, such as state and federal laws that
govern data privacy or that impose notification requirements upon the loss of, or unauthorized access to,

electronic information, is beyond the scope of these Rules.”
26
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RULES OF PROFESSIONAL CONDUCT
CONFIDENTIALITY

* Should Confidentiality Agreements or Protective Orders address
use of GenAl? See M. Fox, “Do Your Protective Orders Protect Your
Clients from the Risks of Generative Al?,” Viewpoints (Reed Smith:
Dec. 4, 2024),
https://viewpoints.reedsmith.com/post/102jqah/do-your-
protective-orders-protect-your-clients-from-the-risks-of-

generative-ai

* Can a prompt be work product? Yes, Tremblay v. OpenAl, Inc.,
Case No. 23-cv-03223 (N.D. Ca. Aug. 8, 2024)

27

27

27



28

RULES OF PROFESSIONAL CONDUCT
SUPERVISION

MRPC 5.1 (Responsibilities of a Partner or a Supervisory Lawyer):

“(a) A partner in a law firm, and a lawyer who individually or together
with other lawyers possesses comparable managerial authority in a law
firm, shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that all lawyers in the firm
conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer conforms
to the Rules of Professional Conduct.”

28
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

Comment[2] to MRPC 5.1:

“Paragraph (a) requires lawyers with managerial authority within a firm
to make reasonable efforts to establish internal policies and procedures
designed to provide reasonable assurance that all lawyers in the firm
will conform to the Rules of Professional Conduct. Such policies and
procedures include those designed to detect and resolve conflicts of
interest, identify dates by which actions must be taken in pending
matters, account for client funds and property and ensure that
inexperienced lawyers are properly supervised.”
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

Comment [3] to MRPC 5.1:

“Other measures that may be required to fulfill the responsibility prescribed
in paragraph (a) can depend on the firm's structure and the nature of its
practice. In a small firm of experienced lawyers, informal supervision and
periodic review of compliance with the required systems ordinarily will
suffice. In a large firm, or in practice situations in which difficult ethical
problems frequently arise, more elaborate measures may be necessary.
Some firms, for example, have a procedure whereby junior lawyers can make
confidential referral of ethical problems directly to a designated senior
partner or special committee. ***. Firms, whether large or small, may also
rely on continuing legal education in professional ethics. In any event, the
ethical atmosphere of a firm can influence the conduct of all its members
and the partners may not assume that all lawyers associated with the firm
will inevitably conform to the Rules.”

30
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

MRPC 5.2 (Responsibilities of a Subordinate Lawyer):

“(a) A lawyer is bound by these Rules notwithstanding that the
lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate these Rules if that lawyer
acts in accordance with a supervisory lawyer’s reasonable
resolution of an arguable question of professional duty.”

31
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

MRPC 5.3 (Responsibilities Regarding Nonlawyer Assistants):
“With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) a partner ,_ and a lawyer who individually or together with other lawyers possesses comparable
managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that the person's conduct is compatible with the professional
obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to
ensure that the person's conduct is compatible with the professional obligations of the lawyer; and

c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of
rofessional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is
employed, or has direct supervisory authority over the person, and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails to take reasonable remedial action.”

32
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

Comment [3] to MRPC 5.3:

“When using such services outside the firm, a lawyer must make
reasonable efforts to ensure that the services are provided in a manner
that is compatible with the lawyer’s professional obligations. The
extent of this obligation will depend upon the circumstances, including
the education, experience and reputation of the nonlawyer; the nature
of the services involved; the terms of any arrangements concerning the
protection of client information; and the legal and ethical environments
of the jurisdictions in which the services will be performed, particularly
with regard to confidentiality.”

33
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

N.J. Ct. R. RPC 5.1 (Responsibilities of Partners, Supervisory Lawyers, and Law Firms):

“(a) Every law firm, government entity, and organization authorized by the Court Rules to practice law in
this jurisdiction shall make reasonable efforts to ensure that member lawyers or lawyers otherwise
participating in the organization's work undertake measures giving reasonable assurance that all lawyers
conform to the Rules of Professional Conduct.

(b) Alawyer having direct supervisory authority over another lawyer shall make reasonable efforts to
ensure that the other lawyer conforms to the Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:
(1) the lawyer orders or ratifies the conduct involved; or

(Z%the lawyer having direct supervisory authority over the other lawyer knows of the conduct at atime
when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

(d) No law firm or lawyer on behalf of a law firm shall Pay an assessment or make a contribution to a
political organization or candidate, including but not limited to purchasing tickets for political party
dinners or for other functions, from any of the firm's business accounts while a municipal court judge is
associated with the firm as a partner, shareholder, director, of counsel, or associate or holds some other
comparable status with the firm.”

34
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

N.J. Ct. R. RPC 5.2 (Responsibilities of a Subordinate Lawyer):

“(a) A lawyer is bound by the Rules of Professional Conduct
notwithstanding that the lawyer acted at the direction of another
person.

(b) A subordinate lawyer does not violate the Rules of Professional
Conduct if that lawyer acts in accordance with a supervisory
lawyer's reasonable resolution of an arguable question of
professional duty.”

35
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RULES OF PROFESSIONAL CONDUCT
SUPERVISION

N.J. Ct. R. RPC 5.3 (Responsibilities Regarding Nonlawyer Assistants):
“With respect to a nonlawyer employed or retained by or associated with a lawyer:

eve&y lawyer, law firm or organization authorized by the Court Rules to practice law in this jurisdiction
shall adopt and maintain reasonable efforts to ensure that the conduct of nonlawyers retained or
temployed by the lawyer, law firm or organization is compatible with the professional obligations of the
awyer

)a law%/er having direct supervisory authorltY over the nonlawyer shall make reasonable efforts to
ensure at the person's conduct is compatible with the professional obligations of the lawyer; and

c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of
rofessional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or ratifies the conduct involved;

(2) the lawyer has direct supervisory authority over the person and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails to take reasonable remedial action; or

(3) the lawyer has failed to make reasonable investigation of circumstances that would disclose past
instances of conduct by the nonlawyer incompatible with the professional obligations of a lawyer, which
evidence a propensity for such conduct.”

36
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RULES OF PROFESSIONAL CONDUCT
FEES

MRPC 1.5 (Client-Lawyer Relationship):

“(a) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The
factors to be considered in determining the reasonableness of a fee
include the following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly;

(2) ***.”

37
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RULES OF PROFESSIONAL CONDUCT
FEES

N.J. Ct. R. RPC 1.5 (Fees):

(a) Alawyer's fee shall be reasonable. The factors to be considered
in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly;

*kk”
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RULES OF PROFESSIONAL CONDUCT
FEES

* ABA Formal Opinion 512, “Generative Artificial Intelligence Tools” (July
29, 2024), https://www.lawnext.com/wp-
content/uploads/2024/07/aba-formal-opinion-512.pdf

* North Carolina State Bar 2024 Formal Ethics Op. 1, “Use of Artificial
Intelligence in a Law Practice” (Nov. 1, 2024),
https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2024-
formal-ethics-opinion-1/?opinionSearchTerm=use%200f%

* Prof. Ethics Comm. for the State Bar of Texas Opinion No. 705 (Feb.
2025), https://www.legalethicstexas.com/resources/opinions/opinion-
705/

39
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HOW ATTORNEYS CAN GET INTO TROUBLE

Benerative Al is a type of artificial intelligence (Al that uses machine learning
algorithms to create neuws and original content like images, videos, text, and audio.

Forming a Database
=] L Netu (o]

| p 2

3 Generating Content
) e Al
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HOW ATTORNEYS CAN GET INTO TROUBLE

Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023):

Plaintiff’s attorneys “submitted non-existent judicial opinions
with fake quotes and citations created by *** ChatGpt, then
continued to stand by the fake opinions after judicial orders
called their existence into question.”

41
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HOW ATTORNEYS CAN GET INTO TROUBLE

Mata conclusions of law:
* Attorneys acted with subjective bad faith and violated Rule 11
* Firm jointly and severally liable for the attorneys’ violation

» Sanctions under Section 1927: “Reliance on fake cases has caused
several harms but dilatory tactics and delay were not among them.”

» “Alternatively” to Rule 11, sanctions imposed under inherent power

* $5,000.00 penalty imposed jointly and severally

42
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HOW ATTORNEYS CAN GET INTO TROUBLE

Mata comments from the Bench:

* “There is a salutary purpose of placing the most directly
affected persons on notice of Respondents' conduct. The
Court will require Respondents to inform their client and the
judges whose names were wrongfully invoked of the sanctions
imposed.”

* The Courtwill not require an apology from Respondents
because a compelled apology is not a sincere apology. Any
decision to apologize is left to Respondents.”

43
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HOW ATTORNEYS CAN GET INTO TROUBLE

Kohls v. Ellison, Court File No. 24-cv-03754 (D. Minn.)

* “Order Granting in Part and Denying in Part Plaintiffs’ Motion to
Exclude Expert Testimony and Denying Defendants’ Motion for
Leave to File an Amended Expert Declaration” (filed Jan. 10, 2025),
https://scholar.google.com/scholar_case?case=40920439117346
81987&hl=en&as_sdt=6&as_vis=1&oi=scholarr

* “Order Denying Plaintiffs’ Motion for a Preliminary Injunction”
(filed Jan. 10, 2025),
https://scholar.google.com/scholar_case?case=11899700091759
745932&hl=en&as_sdt=6&as_vis=1&oi=scholarr
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HOW ATTORNEYS CAN GET INTO TROUBLE

“Expert Declaration of Prof. Jeff Hancock” (filed Nov. 1, 2024),
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/

gov.uscourts.mnd.220348.23.0.pdf

* “l conduct studies on the impact of social media and artificial
intelligence (Al) technology on misinformation and trust ***”

45
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HOW ATTORNEYS CAN GET INTO TROUBLE

“Declaration of Prof. Jeffrey Hancock in Support of Motion for Leave
to File an Amended Declaration” (filed Nov. 27, 2024),
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/
gov.uscourts.mnd.220348.39.0.pdf

* November 15t Declaration cites to things that do not exist (as
plaintiffs’ pointed out in their memorandum in support of the
motion to exclude).

* “l am writing to acknowledge three citation errors in my expert
declaration ***”

o “*** | stand firmly behind all of the substantive pointsin the
declaration.”

46
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HOW ATTORNEYS CAN GET INTO TROUBLE

From the order on exclusion of expert testimony:

» “Attorney General Ellison concedes that Professor Hancock included
citations to two non-existent academic articles and incorrectly cited
the authors of a third article. Professor Hancock admits that he used
GPT-40 to assist him in drafting his declaration but, in reviewing the
declaration, failed to discern that GPT-40 generated fake citations to
academic articles.”

* “The irony.”

47
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HOW ATTORNEYS CAN GET INTO TROUBLE

“Professor Hancock's citation to fake, Al-generated sources in his
declaration—even with his helpful, thorough, and plausible
explanation—shatters his credibility with this Court. At a minimum,
expert testimony is supposed to be reliable. More fundamentally,
signing a declaration under penalty of perjury is not a mere
formality; rather, it "alert[s] declarants to the gravity of their
undertaking and thereby have a meaningful effect on truth- telling
and reliability." The Court should be able to trust the "indicia of
truthfulness" that declarations made under penalty of perjury carry,
but that trust was broken here.”

48
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HOW ATTORNEYS CAN GET INTO TROUBLE

J.G. v. NYC Dept. of Education, 719 F. Supp. 3d 293 (S.D.N.Y. 2024):

* Addressing motion for attorneys’ fees and costs under the
Individuals with Disabilities Education Act (“IDEA”)

* “It suffices to say that the Cuddy Law Firm’s invocation of
ChatGPT as supports for its aggressive fee bid is utterly and
unusually unpersuasive. *** Barring a paradigm shift in the
reliability of this tool, the Cuddy Law Firm is well advised to excise
references to ChatGPT from future fee applications.”

49
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3 Steps to Al Governance

1. Develop an Al vision statement.

* What will you do with generative Al?
* What are your promises and boundaries?

For the NJ Courts, see the public Statement of Principles for
the New Jersey Judiciary’s Ongoing Use of Artificial
Intelligence, Including Generative Artificial Intelligence.
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3 Steps to Al Governance

2. Write (and regularly review and update) internal Al
policies.

Define expectations, scope of permitted use, disclosure
requirements, prohibitions.

Be as granular as appropriate for your workforce.
Announce and discuss major updates to your policies.
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3 Steps to Al Governance
3. Ensure ongoing training on Al.

Bring together all perspectives, including IT and lawyers.

In 2024, the NJ Courts provided - including in collaboration
with the NJSBA and others — 20+ trainings on Al, for judges,
court executives, law clerks, staff, and for the broader legal
community.
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SUGGESTED MEASURES

California State Bar, Executive Summary of “Practical Guidance for the
Use of Generative Artificial Intelligence in the Practice of Law,”
https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-Al-
Practical-Guidance.pdf:

“Generative Al use presents unique challenges; it uses large volumes of
data, there are many competing Al models and products, and, even for
those who create generative Al products, there is a lack of clarity as to
how it works. In addition, generative Al poses the risk of encouraging
greater reliance and trust on its outputs because of its purpose to
generate responses and its ability to do so in a manner that projects
confidence and effectively emulates human responses. A lawyer should
consider these and other risks before using generative Al in providing
legal services.”
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SUGGESTED MEASURES

Florida Bar Ethics Opinion 24-1 (Jan. 19, 2024),
https://www.floridabar.org/etopinions/opinion-24-1/:

“In sum, a lawyer may ethically utilize generative Al technologies but
only to the extent that the lawyer can reasonably guarantee compliance
with the lawyer’s ethical obligations. These obligations include the duties
of confidentiality, avoidance of frivolous claims and contentions, candor
to the tribunal, truthfulness in statements to others, avoidance of clearly
excessive fees and costs, and compliance with restrictions on
advertising for legal services. Lawyers should be cognizant that
generative Al is still in its infancy and that these ethical concerns should
not be treated as an exhaustive list. Rather, lawyers should continue to
develop competency in their use of new technologies and the risks and
benefits inherent in those technologies.”
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NJSBA Task Force on Artificial Intelligence (Al) and the Law: Report, Requests,
Recommendations, and Findings May 2024),Executive Summary,
https://njsba.com/wp-content/uploads/2024/05/NJSBA-TASK-FORCE-ON-AI-
AND-THE-LAW-REPORT-final.pdf:

“x** This report is designed to serve as a practical resource. The conclusions
and recommendations herein emphasize the importance of prioritizing Al
education, establishing baseline procedures and guidelines, and collaborating
with data privacy, cybersecurity, and Al professionals as needed. Given the
complexity of the topic and the resources necessary for attorneys to safely use
Al, interim measures such as adopting temporary guidelines are recommended
until a comprehensive Al policy can be developed and implemented. These
priorities and recommendations are essential to ensure the responsible
Integration of Al in legal practice and adherence to ethical and legal standards.

(continued on next slide)
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Finally, this report highlights severalimportant social justice
concerns related to the use of Al, including the importance of
transparency in Al software algorithms, bias mitigation, and
equitable access to Al tools. The Task Force concluded that legal Al
tools should be reviewed for fairness and accessibility, particularly
tools designed for individuals from marginalized or vulnerable
communities. Understanding the risks and benefits of Al as related
to social justice is crucial to maintaining a just and inclusive legal
system that benefits all members of society.”
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NYSBA Task Force on Artificial Intelligence, Report and
Recommendations to the NYSBA House of Delegates, Task Force

Recommendations (Apr. 6. 2024),
https://nysba.org/app/uploads/2022/03/2024-April-Report-and-
Recommendations-of-the-Task-Force-on-Artificial-Intelligence.pdf

“1. Adopt Guidelines: The Task Force recommends that NYSBA adopt the
Al/Generative Al guidelines outlined in this report and commission a
standing section or committee to oversee periodic updates to those
guidelines.

2. Focus on Education: The Task Force recommends that NYSBA
prioritize education in addition to legislation, focusing on educating
judﬁes, lawyers, law students and regulators to understand the
technology so that they can apply existing law to regulate it.

(continued on next slide)
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3. Identify Risks for New Regulation: Legislatures and regulators
should identify risks associated with the technology that are not
addressed by existing laws, which will likely involve extensive
hearings and studies involving experts in Al, and as needed, adopt
regulations and legislation to address those risks.

4. Examine the Function of the Law in Al Governance: The rapid
advancement of Al prompts us to examine the function of the law
as a governance tool. Some of the key functions of the law in the Al
context are: (i) expressing social values and reinforcing
fundamental principles; (ii) protecting against risks to such values
and principles; and (iii) stabilizing society and increasing legal
certainty.”
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FURTHER RESOURCES

* J.E. Baker, etal., An Introduction to Artificial Intelligence for Federal Judges

(FIC: 2023),
https://permanent.fdlp.gov/gpo195237/An_Introduction_to_Artificial_Intellige

nce_for_Federal_Judges.pdf

* B.B. Donald, et al.,“Generative Al and the Courts: How Are They Getting
Along?” PLI Chronicle (Sept. 2023) (in materials)

* X. Rodriguez, “Artificial Intelligence (Al) and the Practice of Law,” 24 Sedona

Conf. J. 783 (2023)
https://thesedonaconference.org/artificial_intelligence_and_the_practice_of |

aw
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+ Ongoing Focus on Security

In addition to reinforcement of principles and teaching how
best to use Al, the year ahead will require ongoing focus on
the nexus between Al and cyberthreats.

Generative
Al

Cyberthreats
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Introduction

Generative artificial intelligence (GAI) burst into public consciousness in
November of 2022. It’s fair to say that, as of today, GAI has gone mainstream and is a
regular—and constant—feature of articles that, among other things, address the
benefits and risks associated with its use. As was inevitable, GAI is now a feature of
civil litigation as an element of a claim and (soon) an element of a defense. However it
arises in litigation, GAI will be a subject of discovery. Moreover, GAl is also a research
tool that attorneys have used and misused, and the latter has led to sanctions in one

civil action and a number of prophylactic orders issued by federal judges.

Reprinted with permission.
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This article will examine the nature of GAI and what it can offer attorneys, the
concept of “hallucinations” and what those have led courts to do, and likely causes of

action arising out of GAI.

And stay tuned. We expect GAI to evolve as a technology on a rapid basis, as we

expect federal and state courts to address it!

GAIl: What It Is and What Attorneys Might Do with It

Artificial Intelligence (Al) is a broad term that refers to the ability of machines to
perform tasks that are typically associated with human intelligence, such as learning,

reasoning, and problem-solving.

Technically speaking, the National Institute for Standards and Technology defines
artificial intelligence as “an engineered or machine-based system that can, for a given
set of objectives, generate outputs such as predictions, recommendations, or decisions
influencing real or virtual environments.” The U.S. military defines it as “the ability of
machines to perform tasks that normally require human intelligence — for example,
recognizing patterns, learning from experience, drawing conclusions, making
predictions, or taking action — whether digitally or as the smart software behind

autonomous physical systems.”

The concept of artificial intelligence has been with us for almost 200 years. In the
early 19* century, Ada Lovelace (1815-1852) collaborated with Charles Babbage
(1791-1871) to design the Analytical Engine, a primitive mechanical computer.
Lovelace's notes on the machine included an algorithm for calculating Bernoulli
numbers, which is considered by most historians to be the first computer program. In
other writings, she proposed that machines could be programmed to simulate human
thought. Later, the concept of artificial intelligence was popularized in science fiction
but generally embodied in mechanical humanoid characters, like Robbie the Robot in
the movie Forbidden Planet, R2D2 in Star Wars, or Marvin the Manic-Depressive
Robot in Hitchhikers Guide to the Galaxy.

AT has been with us for a long time, built into things we use every day. Common
examples are spam filters that learn which email messages you want to read and which
you would rather trash. Recommendation systems suggest which song to listen to or
movie to watch next based on your prior selections or those of other users. Smart
household appliances can be programmed to cater to your preferences. Later, customer
support systems can diagnose the problem with your smart household appliances when
they go haywire. Medical diagnostic systems interpret x-rays and lab results, often more

accurately than trained physicians. Self-driving vehicles are an advanced set of Al
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applications that we are all learning to share the road, bike lane, or sidewalk with. And

the list goes on.

Most Al applications we interact with on a daily basis are computational in nature.
They produce results based on predefined sets of operations. While the speed and
accuracy with which the machines present results may impress us as “intelligence”
beyond that of mere mortals, Al at the most common level is really a sophisticated
imitation of human intelligence. The machines are not “thinking,” they are matching

patterns.

Machine Learning (ML) takes Al to a higher level by enabling machines to modify
their operations based on data inputs. ML’s operational algorithms engage in data
analysis to identify patterns and make predictions based on statistical probability. As
more data is ingested into the system, it refines its algorithms without a human

programmer making the modifications.

Examples of ML in common use include language translation programs, facial and
voice recognition programs, and weather prediction models. In the legal profession, we
have already become accustomed to ML, without necessarily knowing it. You may be
using “natural language queries” to find statutes or court decisions online, or you may
have noticed that your word processor or email application is getting much better at
finishing the word you just started typing or suggesting the next word for you to type.
ML is a convincing imitation of human intelligence, but it’s not inventive or creative—

just better at statistical analysis leading to accurate predictions of what you want.

GAL is a subset of ML that entered popular culture at the end of last year when
ChatGPT, developed by OpenAl, was made available to the public. We asked
ChatGPT to define itself, and it replied, “Generative artificial intelligence creates
content, such as text, images, or music, autonomously, using machine learning models

to produce original and creative output.”

That’s the key distinction. Al can crunch massive volumes of words and numbers
to find answers and ML can learn as it goes with various feedback mechanisms. GAI
goes one step further and presents its findings as newly generated text, images, charts,
graphs, audio and video, even legal articles. As GAI continuously improves with more
data and feedback from users, its presentations become difficult, if not impossible, to

distinguish from human-generated presentations.

It should be pointed out that GAI is not a search engine like Google, Lexis, or
Westlaw. It operates on a completely different model and presents completely different
results. Using a search engine, you might want to find documents that use the phrase

“due process” or “due within three words of process.” The search engine will return
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citations or links to the documents that meet those criteria. Forty years ago, we thought

that was miraculous, but today it can hardly be called intelligent.

GAI, on the other hand, can be prompted to create a new document summarizing
the concept of “due process” by assembling all the words relevant to “due process,”
drawn from a large dataset of text, based on statistical probability, arranged in sentences
and paragraphs that follow appropriate grammatical and stylistic rules. In other words,
GAI can write a memo on “due process.” It does not present a list of court decisions or
law review articles to read (unless specifically prompted to do so) but creates what
appears to be a polished essay on the topic. It might create references or footnotes with
what appear to be citations to sources, but these are imifation citations, based on the
statistical probability that the elements of the citation (name, date, court, reporter page

number, etc.) are responsive to the inquiry.

With that understanding of GAI, and a healthy skepticism regarding the accuracy
of its results, there is still plenty of room for productively using GAI in the everyday

practice of law:

«  GAI has been harnessed for contract review, processing thousands of contracts
to identify commonalities or gaps to assess risk and recommend updated
contract clauses. It can also be used to summarize complex legal language in
“plain English” so that parties better understand their contracts or other legal

documents.

. GALI has been used to present complex statistical analysis in simpler terms,
with charts or graphs when appropriate, to better understand how courts have
decided categories of cases, or what the likely settlement range might be for a

particular cause of action.

«  GAI has been incorporated into language translation programs to significantly
improve the readability of translated legal or technical documents; a great

advance over the literal translations that computers performed until recently.

. GAI has been used to create initial drafts of complaints, answers, and
deposition questions. In this role, GAI is similar to the “form files” kept by
many firms for generations to assist novice associates and paralegals, always

with the warning that they are just examples and shouldn’t be slavishly copied.

. GAI has a legitimate role in legal research, despite its reputation for
inaccuracy. As a tool for brainstorming or creating initial outlines of a research
project, it can stimulate thinking and even suggest novel ideas. Just take
everything GAI presents with a large grain of salt, and always do your own fact

and citation checking.
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Hallucinations and How One Court Has Dealt with These

The poster child for the dysfunctional relationship between generative Al and the
judiciary is Mata v. Avianca, Inc., 2023 WL 4114965 (S.D.N.Y. June 22, 2023). This
was a personal injury case brought against an air carrier, for which the governing
substantive law was the Montreal Convention. The air carrier moved to dismiss on
statute of limitations grounds, and the plaintiff answered the motion, arguing that the
limitations period was tolled during the period that the carrier had been in bankruptcy.
Defense counsel alerted the court that many decisions cited in the plaintiff’s answer to
the motion could not be found, that the decisions appeared to be fake, and that those
decisions that could be located did not stand for the propositions for which they were
cited. The court then ordered plaintiff’s counsel to provide certain of the cited cases.

But the copies or excerpts submitted did not relate to actual decisions.

As it turns out, counsel had drafted the original affirmation in opposition by giving
ChatGPT prompts such as “provide case law in support that statute of limitations is
tolled by bankruptcy of [the airlines] under montreal convention.” Then, when the
decisions were called into question, counsel sought to verify their authenticity by
querying ChatGPT itself, which reassured them that the decisions were real and could

be found on legal research databases such as Westlaw and LexisNexis.

The court held that counsel had acted in bad faith and sanctioned the individual
attorneys and their firm under Rule 11 of the Federal Rules of Civil Procedure and the
court’s inherent power. It found that, in addition to submitting fabricated decisions
and failing to withdraw the submission after becoming aware of its deficiencies, counsel
falsely attested to having made a reasonable inquiry as to the law, misrepresented to
the court the basis for seeking an extension, and stated that ChatGPT was used to

“supplement” other research when it was, in fact, the only source of the case law cited.

Mata illustrates the need for counsel to be cognizant of the limitations of any
generative Al tool. Counsel were unaware that the ChatGPT was not performing
actual legal research but was merely fabricating “cases” in the style of actual decisions
in response to the instructions of counsel to achieve a predetermined result. One of the
take decisions, which is attached to the Mata opinion, is a striking example of a GAI
hallucination: It has an apparent docket number, uses legal jargon, cites “precedent,”
and is attributed to a real judge. But, as the court in Maza observed, the hallucination
goes off on irrelevant tangents, its legal analysis is “gibberish,” and it ends without any

conclusion. It is effectively a caricature of legal reasoning.

Mata also exemplifies the need for attorneys who choose to use GAI to be aware
of its benefits and risks. In other words, those attorneys must be competent to use GAI
(and Al) consistent with their ethical duties under Model Rule of Professional
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Conduct 1.1. (We leave for another day the applicability of other model rules,
including MRPC 5.3, the duty to supervise non-lawyers.)

Proactive Approaches to GAl Use

Some judges have been quick to react to the advent of GAI in general and to Mata
in particular. One Texas appellate court identified nonexistent “published” cases and
errant jump-cites in a brief filed in connection with a criminal appeal. Previously, the
court might have assumed incompetence or willful fabrication by counsel. In the
present environment, however, the court opined that “at least the ‘Argument’ portion
of the brief may have been prepared by artificial intelligence.” Ex parte Lee, No. 10-22-
00281-CR (Tex. 10th Ct. App. July 19, 2023).

While the court in Lee did not ultimately need to decide whether the offending
brief had been authored by GAI, the case illustrates the fact that GAI does
“hallucinate” and does that so well that we may not tell the difference between a real
and illusory citation just by looking at it. As they say, “T'o err is human, to really screw
things up requires a computer.” Which is why, in our opinion, human review is

imperative—and required by Federal Rules of Civil Procedure 11(b) and 26(g)(1).

Some judges have sought to preempt misuse of GAI in the courtroom by issuing
chambers’ rules or practices. For example, one judge requires that counsel attest that
no portion of any filing will be drafted by GAI or, if it is, it will be checked against
traditional legal databases by a human. See “Mandatory Certification Regarding
Generative Artificial Intelligence,” Judge Specific Requirement of Judge Brantley
Starr, Northern District of Texas.

Another judge mandates that counsel identify any specific portions of text created
by GAI as well as the program used and certify that use of the GAI has not resulted in
disclosure of confidential or proprietary information. See “Order on Artificial
Intelligence,” Judge Stephen Alexander Vaden, U.S. Ct. of International Trade (June
8,2023).

A third judge, perhaps unwittingly, requires disclosure of the use of any artificial
intelligence—not specifically limited to generative Al. By its terms, this requirement
directs counsel to reveal the use of seemingly innocuous programs like Grammarly.
“Standing Order Re: Artificial Intelligence (‘Al’) in Cases Assigned to Judge Baylson,”
Eastern District of Pennsylvania (June 6, 2023).

The danger of rules or practices such as these is that, by suggesting skepticism of
GALI and associating its use with added burden and risk, courts will impede GAT’s use

in court filings even when it has attained reliability equivalent to that of human drafters.
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A more thoughtful approach has been adopted by Judge Subramanian in the
Southern District of New York, whose rule states that “use of ChatGPt and or other
such tools is not prohibited, but counsel must at all times personally confirm for
themselves the accuracy of any such research conducted by these means.” “Individual
Practices in Civil Cases,” Southern District of New York (July 28, 2023).

Causes of Action Arising Out of GAI Use or Misuse

Here are causes of action implicating GAI that have already been pled in

complaints—or that we expect will be:

«  Antitrust

. Data Breach

«  Privacy Breach

. Discrimination

«  Copyright or Other Intellectual Property Infringement

¢ Defamation

. Malicious use-related, such as Deepfakes, Hate Speech, and Scamming

We will not address these in detail, and, of course, we have only listed civil actions.
We leave for another day regulatory investigations and proceedings involving GAI.

And, needless to say, expect to see criminal investigations and proceedings!

Conclusion

As GAI approaches one year on the public scene, it has stimulated prolific
conversation, research, application, excitement, and concern. There is a mix of
apprehension and anticipation about GAI's impact on society generally, and its impact
on the legal profession specifically. Undoubtedly, it presents exciting opportunities for
the advancement of the legal profession, but nobody quite yet knows the boundaries of
GAI or what it means for the future of work; and courts are now only scratching the

surface as to the limitations on which attorneys can use GAL

New technologies offer benefits and risks as they enter the “market.” The full
spectrum of those perils and opportunities may not be fully appreciated by designers

and developers.
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So it is with GAIL There is one certainty: inevitably, within years if not sooner,
GAI will become a fixture of modern society; and it will continue to play a role in the

relationship between attorneys and the courts and attorneys and clients.

Nevertheless, the foundational rules of the legal profession will remain, and new
issues will be addressed within existing ethical, procedural, and substantive
frameworks. Judges will continue to discharge their obligation to protect the integrity
of the judicial process and apply ethical precepts, all while adjudicating complicated
issues. Attorneys must assist the courts by being faithful to their ethical duties.

As attorneys respond to what many see as a technologically driven need to generate
higher quality work with increased efficiency, some attorneys may see GAI as a means
to “ease” or minimize the burdens of, among other things, writing and researching. But
while GAI is one among many tools available to attorneys, it cannot supplant the

lawyer’s duties of competence and diligence.

The Honorable Bernice Bouie Donald was nominated to the United States Court of
Appeals for the Sixth Circuit by President Barack Obama and became the first African
woman to serve as a judge on that court. Judge Donald has handled complex
bankruptcy, commercial, insurance, ERISA, labor and employment, and malpractice
cases, as well as other cases under federal statutes and laws while serving in the federal

judiciary at three levels.

The Honorable James C. Francis IV is an arbitrator, mediator, and special master with
JAMS. From 2017 through 2019, he was a Distinguished Lecturer at the CUNY
School of Law, where he taught Electronic Discovery, Civil Procedure, Evidence,
Federal Courts, and Constitutional Torts. From 1985 until 2017, he served as a United
States Magistrate Judge in the Southern District of New York.

Ronald J. Hedges is the Principal of Ronald J. Hedges LLC. He served as a United
States Magistrate Judge in the District of New Jersey for over 20 years. Ron speaks and
writes on a variety of topics, many of which are related to electronic information,
including procedural and substantive criminal law, information governance, litigation
management, and integration of new technologies such as artificial intelligence into

existing information governance policies and procedures.

Kenneth J. Withers is the Deputy Executive Director of The Sedona Conference® and
its Corporate Secretary. He has authored widely distributed papers on electronic
discovery, hosted a popular website on electronic discovery and electronic records
management issues, and presented at more than 300 conferences and workshops for

legal, records management, and industry audiences. From 1999 through 2005, he was
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a Senior Education Attorney at the Federal Judicial Center in Washington D.C,,
where he developed Internet-based distance learning programs for the federal judiciary

concentrating on issues of technology and the administration of justice.
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