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The funds in the hands of an attorney that belong to a client or others must be kept 
inviolate.  
In Re Banner, 31 NJ 24, 28 (1959)  

It is no defense for lawyers to design an accounting system that prevents them from 
knowing whether they are using client's trust funds. Lawyers have a duty to assure that 
their accounting practices are sufficient to prevent misappropriation of trust funds.  
In Re Fleischer, Schultz and Schwimmer, 102 NJ 440, 447 (1986) 

I. RESPONSIBILITIES OF THE ATTORNEY UNDER RPC 1.15,
SAFEKEEPING PROPERTY (see Appendix A)

A. Duties imposed by RPC 1.15

1. Duty to properly maintain required trust and business account books and
records set forth in R.1:21-6. [RPC l.15(d)]

2. Duty to fully account to clients for funds or property entrusted to
attorney's care. [RPC l.15(a)]

3. Duty to notify clients promptly upon receipt of funds or property in which
a client has interest. [RPC l.15(b)]

4. Duty to promptly deliver to the client or third person any funds or other
property that the client or third person is entitled to receive. [RPC l.15(b)]

5. Duty to keep client funds separate from lawyer's own property. [RPC
l.15(a) and (c)]

6. Duty not to use those funds for any purpose whatsoever, other than as
directed by the client. [RPC l.15(b) and (c)]

B. Summary of Duties

1. IDENTIFICATION
2. PRESERVATION
3. ACCOUNTABILITY

-1-

6 



II. R.1:21-6 - RECORDKEEPING (Appendix B)

A. ATTORNEY TRUST ACCOUNTS

1. All funds which an attorney receives while acting in a legal
representative capacity on behalf of a client must be placed in an Attorney
Trust Account (ATA).

(a) Examples are deposit funds in a real estate transaction, settlement
funds in a personal injury action, receipts in a collection matter, funds
recovered or awarded in a matrimonial action.

(b) An ATA should not be used for funds which the attorney receives
while acting in any special fiduciary capacity such as an executor,
guardian, receiver, or trustee; these funds are to be placed into separate
fiduciary account(s).

2. The attorney may maintain more than one ATA.

3. The basic requirements for ATAs are as follows:

(a) they must be maintained in a New Jersey financial institution approved
by the Supreme Court.

(b) they must be in the name of the attorney, the partnership, the
professional corporation, or employer attorney or firm.

(c) they must be designated "ATTORNEY TRUST ACCOUNT" or if
applicable, "IOLTA ATTORNEY TRUST ACCOUNT".

i. if the designation "ATTORNEY TRUST ACCOUNT" is
used, it must appear on:
(1) the signature cards
(2) the bank statements
(3) the checks
(4) the deposit slips

ii. if the "IOLTA ATTORNEY TRUST
ACCOUNT" designation is used, it must appear on

-2-
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the signature card and the bank statement; however 
"IOLTA" should not appear on the checks and 
deposit slips. 

iii. Secondary designations are permissible so long as the
additional language appears at the beginning or end of the
designation, e.g., "IOLTA Attorney Trust Account – Real
Estate".

(d) only New Jersey attorneys may sign trust account checks; this function
may not be delegated to a non-attorney (e.g., a secretary), and no
rubber stamp facsimiles are permitted to be used.

4. Dos and Don’ts for ATAs

(a) Mandatory Deposits – what funds must go into ATAs

i. all funds held on behalf of clients in a legal representative
capacity.

ii. all funds in which the attorney and client claim an interest
arising out of legal representation.

iii. all funds in which the client and a third party have an
interest which come into the attorney's possession during
representation of the client.

iv. general retainers for legal services and advances for costs,
where there is an explicit understanding with the client that
they will be separately maintained in the ATA.

(b) Permissive Deposits – what may go into ATAs

i. general retainers for legal services and advances for costs
where no explicit understanding has been reached with the
client that they will be maintained in either the trust or the
business account.

-3-
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ii. funds of the lawyer that are reasonably sufficient to pay
bank charges (limited to $250).

(c) Prohibited Deposits – what funds may not go into ATAs

i. funds coming into the attorney's hands while acting as an
executor, administrator, guardian, trustee, receiver, or any
similar fiduciary capacity; these funds must be placed into
separate fiduciary accounts.

ii. the attorney's personal funds.

iii. business and investment monies of the attorney.
iv. payroll taxes on employee wages.

5. ATA Bookkeeping in a Nutshell

(a) the basic "books" for the ATA are the Receipts Journal and the
Disbursements Journal, also known as the books of original entry in
a double-entry bookkeeping system, since it is upon these journals
that receipts and disbursements are initially entered.

(b) the secondary books for the ATA are the individual client ledgers
which collectively comprise the Client Trust Ledger; these are also
known as the subsidiary ledgers since, after entries first are posted
to the appropriate journal, the same entries then are made to these
ledgers.

(c) the source documents for the entries posted to the above journals and
ledgers are the Check Book and the Deposit Slips which keep track,
with the help of the monthly bank statement, of the funds which the
bank acknowledges as being on account in the ATA.

6. Required Bookkeeping Records for ATAs

(a) Trust Receipts Journal – For each ATA which an attorney maintains,
there must be separate receipts journal to record all deposits and
credits to that account. (Appendix C)

-4-
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i. for each deposit or credit the following details must be
recorded:
(1) date.
(2) source of deposit funds or explanation of credit.
(3) client matter/description.
(4) amount.

(b) Trust Disbursements Journal – For each ATA which an attorney
maintains, there must be a separate disbursements journal to record
all disbursements and debits from that account. (Appendix D)

i. for each disbursement and debit the following details must
be recorded:
(1) date.
(2) check number.
(3) payee.
(4) client matter/purpose of disbursement.
(5) amount.

ii. trust account checks cannot be made payable to "Cash".
ATM withdrawals and withdrawal slips are not permitted.

iii. Outgoing Wire Transfer (Appendix D-1):
(1) Must be authorized by attorney.
(2) Signed, written instruction is required authorizing

each transfer.
(3) Blanket authorization covering all future transfers

does not comply.
(4) Online or telephonic authorizations are not

permitted.

(c) Client Trust Ledger – For each ATA which an attorney maintains,
there must be a Client Trust Ledger containing separate pages,
sheets, or cards for each individual client matter for which funds
have been received into the account. (Appendices E-1 to E-7)
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i. the following details are required to be recorded on the
individual client ledger for each receipt to or disbursement
from that sub-account:
(1) client matter.
(2) date of deposit or disbursement.
(3) source of deposit funds or explanation of credit.
(4) check number for disbursements
(5) payee of disbursements and description/purpose.
(6) amount of deposit or disbursement

ii. the running balance of funds held for each client matter
must be kept on the individual client ledger.

(d) Trust Checkbook - Only pre-numbered checks may be used and
issued in seriation.  A running checkbook balance must always be
maintained on the check stubs. (Appendices F and G)

i. Deposit Slips - Items deposited must be identified by client
name or file number on the deposit slip prior to making the
deposit.

ii. A duplicate or copy of the deposit slip must be retained
with the accounting records. (Appendix H)

iii. All checks, electronic transfers, and deposit slips shall
include a distinct area identifying the client's name or file
number.

iv. Schedule of Client Trust Ledger Balances

(1) a listing of the balances taken from all open client
trust ledgers must be made at least monthly and
totaled.

(2) the total of all individual ledger balances must
always agree to the checkbook balance.

(3) this schedule and reconciliation must be
documented and retained. (Appendix J)
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(e) Other Required Accounting Records – In addition to the above
records, the following items must also be maintained for all ATAs:

i. bank statements.
ii. image-processed or original canceled checks.
iii. copies of signed retainer and compensation

agreements.
iv. copies of signed statements to clients showing

disbursement to them or on their behalf.
v. copies of all bills to clients.
vi. copies of records showing payments to attorneys,

investigators, or other persons not in the attorney's
regular employ, for services rendered or performed.

7. Interest-Bearing ATAs

(a) ATAs may be interest-bearing, but the attorney may never be the
recipient of interest earned on the client portion of funds being held
in the trust account. Only clients or the IOLTA Fund of the Bar of
New Jersey may receive interest earned on the client funds in the
trust account.

(b) Pursuant to R.l:28A-2, attorneys must register with the   IOLTA
Fund and must establish an IOLTA ATA if the circumstances
outlined in that Rule require the attorney to do so.

(c) Further information may be obtained from:

IOLTA Fund of the Bar of New Jersey 
New Jersey Law Center 
One Constitution Square 
New Brunswick, NJ 08901-1520 
(732) 247-8222

B. ATTORNEY BUSINESS ACCOUNTS
1. All legal fees received by an attorney for professional services which

have been rendered must be placed into a business account.
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(a) General retainers for legal services and advanced costs may also be
deposited into the business account where no explicit understanding
has been reached with clients that these funds will be separately
maintained in the ATA.

(b) Payroll and other business expenses may also be processed through
a business account, but it is often more practical for the attorney to
establish separate accounts for these purposes.

2. Attorneys may maintain more than one business account

3. The basic requirements for business accounts are the same as ATAs
(see above) with the following differences:

(a) The business must be designated as only:
i. "Attorney Business Account"
ii. "Attorney Professional Account" or
iii. "Attorney Office Account”

(b) Secondary designations are permissible so long as the additional
language appears at the beginning or end of the designation, e.g.,
"Attorney Business Account – Retainers".

(c) A non-attorney (e.g., a secretary) may be signatory on a business
account.

4. Funds which may never go into a business account:

(a) Client trust funds.

(b) Funds held by the attorney in another fiduciary capacity (e.g.,
executor, guardian, receiver, or trustee).  These funds must be
placed into separate fiduciary accounts.

(c) Income not related to the law practice (e.g., salary earned from
teaching law school classes).  These funds should be deposited
into the attorney’s personal bank account.
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5. Required Bookkeeping Records for Business Accounts

(a) Business Receipts Journals. (Appendix K)

(b) Business Disbursements Journal. (Appendix L)

(c) Business Checkbook.

(d) Business account bank statements with:

i. Image-processed or original canceled checks, electronic or
wire transfer advices, and duplicate or copies of deposit
slips.

ii. Monthly bank account reconciliations.

6. Interest-Bearing Business Accounts

(a) Business accounts may be interest-bearing.

(b) Attorneys may retain the interest earned on these accounts.

C. REQUIREMENTS COMMON TO BOTH ACCOUNTS

1. The financial books and records for ATAs and business accounts

(a) must be maintained in "accordance with Generally Accepted
Account Practice" (see below).

(b) must be maintained for seven years.
(c) must be located at the principal New Jersey office of the

attorney.

(d) must be available for inspection and checks for compliance by
authorized representative of the Office of Attorney Ethics.

(e) may be computerized if in accordance with recordkeeping
requirements, printed out monthly, and printed copies can be
obtained on demand.
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2. Image-Processed Checks - Trust and Business Accounts (Appendices
M-1 and M-2)

(a) Must include front and back of check.
(b) No more than two checks (four images) per page allowed.

3. Reporting Requirements: The names of the banking institutions in
which such accounts are maintained shall be recorded on the annual
registration form filled with the attorney's annual payment to the Ethics
Financial Committee and the New Jersey Lawyers' Fund for Client
Protection.

4. Dissolution: Records must be maintained by former partners or
shareholders or maintained by successor firm for seven years.

5. Out of State Firms: Fees cannot be shared if prohibited by RPC l.5(e).
Separate records for the New Jersey practice must be maintained for
seven years.

6. Attorneys associated with out-of-state attorneys: A record of all fees
received, and expenses incurred in connection with a matter in which
the attorney was associated with an out-of-state attorney must be
maintained for seven years.

7. Availability of Records:

(a) Records must be produced in response to Subpoena Duces
Tecum regarding ethics matters.

(b) Records must be produced at the direction of the Disciplinary
Review Board or New Jersey Supreme Court.

(c) Records must be produced for review and audit by the Office of
Attorney Ethics.

8. Disciplinary Action: Failure to comply with the requirements of
R.1:21-6 violates RPC 1.15(d).

-10-
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9. Unidentified and Unclaimed Trust Funds Accumulations and Trust
Funds Held for Missing Owners: These balances may be paid to the
Clerk of the Superior Court, when supported by a detailed affidavit
which avers that a reasonable search, inquiry, and notice have been
made without success, after the funds have been held in the trust
account for two years. (See Deposit Instructions at Appendix N).

III. MECHANICS OF TRUST ACCOUNTING

A. GENERALLY ACCEPTED ACCOUNTING PRACTICES

1. R.l:21-6 provides that the accounting records required under this Rule
shall be maintained in accordance with "Generally Accepted
Accounting Practice" (GAAP).

2. Enter receipts and disbursements into your bookkeeping records in the
following manner to comply with GAAP.

(a) Receipts
i. Prepare and date deposit slip and identify client matter(s)

by file number or client name on same.

ii. Record receipt of funds on check stubs and enter running
checkbook balance.

iii. Record receipt of funds in Trust Receipts Journal.

iv. Record receipt of funds on individual client trust ledgers
and show current balance on each individual ledger.

(b) Disbursements
i. Prepare check and identify client matter by file number or

client name and indicate purpose of disbursement on same.

ii. Subtract amount of each disbursement and enter running
checkbook balance on check stubs.

iii. Record disbursements in the Trust Disbursements Journal.

-11-
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iv. Record disbursements on individual client trust ledgers
and show current balance on each individual ledger.

B. THREE-WAY RECONCILATION (Monthly is required)

1. First, obtain your "Book Balance"

(a) Total the Trust Receipts Journal for the month ended (Appendix
C). Note: use the date of the bank statement as the ending date.

(b) Total Disbursements Journal for the same period (Appendix D).

(c) Record these totals on the Control Sheet (Appendix I).  Factor
in previous month's ending balance to arrive at current "Book
Balance".

(d) Enter these figures on Reconciliation Sheet (Appendix J).

2. Second, obtain your reconciled "Bank Balance"

(a) Enter ending balance from your monthly bank statement on the
Reconciliation Sheet (Appendix J).

(b) Add deposits in transit (those not credited to your account on the
monthly bank statement).

(c) Subtract outstanding checks or outgoing wire transfers not
debited on your monthly bank statement.

(d) The total will be your reconciled "Bank Balance" and must agree
with your "Book Balance".

3. Finally, obtain your "Client Trust Ledger Balance"

(a) Prepare a schedule of all open balances by client name from the
Client Trust Ledger (Use Appendix J form).
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(b) Total of all client ledgers must agree with your reconciled "Bank
Balance" and your "Book Balance".

(Note: Appendix J may be adapted to the Reconciliation of the
ABA by the elimination of the third step, i.e., the reconciliation
need only be between the Business Book Balance and the
reconciled Business Bank Balance.)

IV. KEY CONCEPTS IN ATTORNEY TRUST ACCOUNTING

A. PRELIMINARY RULES

1. Record Contemporaneously --within 24 hours of the event.

2. Record all figures exactly --no rounding off permitted.

B. KEY CONCEPTS

1. Separate Clients are Separate Accounts

(a) Each client's funds must be looked at as separate from those of
all other clients.

(b) You can never use one client's funds to satisfy the obligations of
another client.

(c) There is no exception to this Rule which has to do with certified
uncollected funds in real estate matter; this is explained in
Opinion 454 (Appendix O).

2. You Can't Spend What You Don't Have

(a) You cannot disburse more for a client than you have on deposit
to that client's credit.

(b) The total amount of other clients' funds available is irrelevant.

3. Timing is Everything
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(a) You cannot disburse against deposits made on behalf of clients
until the checks or settlement drafts which comprise the deposits
"clear" (are "collected" in bank parlance) and are credited to your
trust account.

(b) Know your bank's closing times for crediting of deposits.

4. Always Maintain an Audit Trail

(a) An audit trail is the combination of (1) bank created records, such
as bank statements, deposit slips, canceled checks, etc., (2)
journal entries recorded in the receipts and disbursements
journals, and (3) ledger entries recorded in the client ledger, that
together make it possible to trace what happened to client monies
handled by an attorney.

(b) On every deposit slip the client’s name or file number should
appear next to the amount being deposited on that client's behalf.

(c) Similarly, the client’s name or file number should appear on
every disbursement check.

(d) Client ledger cards should be maintained in a central filing
location, segregated between open and closed accounts.
Photocopies, but not the originals, of the ledgers may be placed
in closed client files.

5. Trust Accounting is Zero-Based Accounting

(a) Proper trust fund management requires periodic review (monthly
is recommended) with a view toward properly removing all
balances and zeroing-out clients' accounts since the presence of
small inactive balances on individual client accounts is a
hindrance to the balancing process.

(b) Fees should be promptly removed.

(c) Circumstances surrounding outstanding checks should be

-14-
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investigated and resolved. 

(d) Mathematical errors resulting in small residues of funds should
be corrected and the amounts removed.

6. There is No Such Thing as a "Negative Balance"

(a) In trust accounting all balances must either be positive (while
monies are being held for clients) or zero (when the matter is
closed, and no monies remain for the client in the trust account).

(b) A negative balance for a client means that other clients' funds
have been invaded.

7. You Can't Play the Game Unless You Know the Score

(a) An individual running balance for each individual client, on that
client's ledger must be maintained at all times.

(b) Similarly, a general running balance for the entire trust account
must be maintained at all times; this is usually done on the
checkbook stubs but if a one-write or computerized system is
used, it may be done by keeping a running balance of the trust
receipts and disbursement journals.
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SECTION MENU É

New Jersey attorneys must keep their trust accounts in approved

banks. 

Below is a current listing of banks in New Jersey who are approved by

the Court to accept attorney trust funds. 

The list of approved banks is updated often. 

Attorneys having any questions about a specific bank not shown below

may call the OAE  at   .

1st COLONIAL COMMUNITY

BANK

FIRST NATIONAL BANK

OF ABSECON

NVE BANK*

ABACUS FEDERAL SAVINGS

BANK

FIRST NATIONAL BANK

OF ELMER (THE)

OCEANFIRST BANK,

NA

ALMA BANK FIRSTRUST BANK PARKE BANK

AMBOY BANK FRANKLIN BANK PCB BANK

(Formerly Pacific

City Bank)

ASCENDIA BANK (formerly

Glen Rock Savings Bank)

FREEDOM BANK PEAPACK-

GLADSTONE BANK

BANCO POPULAR NORTH

AMERICA

FULTON BANK, N.A. PENNSVILLE

NATIONAL BANK

BANK OF AMERICA GREATER ALLIANCE

FEDERAL CREDIT UNION

PEOPLE’S SECURITY

BANK & TRUST CO.

BANK OF HOPE (FORMERLY

BBCN BANK)

GSL SAVINGS BANK PNC BANK, N.A.

BANK OF PRINCETON (THE) HANMI BANK PONCE BANK

BCB COMMUNITY BANK HANOVER BANK PROVIDENT BANK

(THE)

BOGOTA SAVINGS BANK HAVEN SAVINGS BANK REGAL BANK

609-403-7800

Chat

  Approved Trust Account Banks | NJ Courts

https://www.njcourts.gov/attorneys/attorney-ethics-and-discipline/approved-trust-account-banks 1/3
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BLUE FOUNDRY BANK

(formerly Boiling Springs

Savings Bank)

HSBC BANK USA, N.A.* REPUBLIC BANK

BRUNSWICK BANK AND

TRUST

ION BANK (formerly

Lincoln 1st Bank)

ROYAL BUSINESS

BANK

CAPITAL ONE, N.A. INDUSTRIAL BANK SANTANDER BANK,

NA

CENTURY SAVINGS BANK IDB BANK (formerly

Israel Discount Bank of

NY)

SCHUYLER

SAVINGS BANK

CITIBANK, N.A. J.P. MORGAN CHASE

BANK*

SHINHAN BANK

AMERICA

CITIZENS BANK KEARNY BANK SOMERSET

SAVINGS BANK,

SLA

COLUMBIA BANK KEB HANA BANK USA,

NA

SPENCER SAVINGS

BANK, SLA

CONNECTONE BANK LAKELAND BANK STURDY SAVINGS

BANK

CORNERSTONE BANK LIBERTY BELL BANK, a

Division of The Bank of

Delmarva*

TD BANK, N.A.

CREDIT UNION OF NEW

JERSEY

M & T BANK TRUIST BANK

(formerly BB&T)

CREST SAVINGS BANK MAGYAR BANK TRUSTCO BANK

CROSS RIVER BANK MALVERN BANK, N.A. UKRAINIAN

NATIONAL FEDERAL

CREDIT UNION

CROWN BANK MANASQUAN BANK UNION COUNTY

SAVINGS BANK

CTBC BANK CORP (USA)

(formerly CHINATRUST

METRO CITY BANK UNITED ROOSEVELT

SAVINGS BANK

  Approved Trust Account Banks | NJ Courts
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BANK (USA)*

CUSTOMERS BANK MILLVILLE SAVINGS AND

LOAN ASSOCIATION

UNITY BANK

ESQUIRE BANK NA MONROE SAVINGS

BANK, SLA

UNIVEST BANK &

TRUST

FIRST BANK NEWBANK VALLEY NATIONAL

BANK*

FIRST COMMERCE BANK NEWFIELD NATIONAL

BANK

WEBSTER BANK

FIRST COMMONWEALTH

FEDERAL CREDIT UNION

NEW MILLENNIUM BANK WELLS FARGO

BANK, N.A.

FIRST FINANCIAL FCU NEW YORK COMMUNITY

BANK, a division of

Flagstar Bank, N.A.

WILLIAM PENN

BANK

FIRST HOPE BANK, NA NOAH BANK WOORI AMERICA

BANK

  NORTHFIELD BANK WSFS BANK

Revised March 22, 2024

  Approved Trust Account Banks | NJ Courts

3/3

55 



56 



BEST PRACTICES FOR 

WORKING WITH 

SURVIVORS OF CRIMES

57 



58 



N.J. Const., Art. I, Para. 22

*** This section is current through the November 8, 2022 election ***

LexisNexis® New Jersey Annotated Constitution  >  New Jersey State Constitution 1947  >  

ARTICLE I. Rights and Privileges

Paragraph 22. Rights of crime victims

A victim of a crime shall be treated with fairness, compassion and respect by the criminal justice 

system. A victim of a crime shall not be denied the right to be present at public judicial 

proceedings except when, prior to completing testimony as a witness, the victim is properly 

sequestered in accordance with law or the Rules Governing the Courts of the State of New 

Jersey. A victim of a crime shall be entitled to those rights and remedies as may be provided by 

the Legislature. For the purposes of this paragraph, “victim of a crime” means: a) a person who 

has suffered physical or psychological injury or has incurred loss of or damage to personal or real 

property as a result of a crime or an incident involving another person operating a motor vehicle 

while under the influence of drugs or alcohol, and b) the spouse, parent, legal guardian, 

grandparent, child or sibling of the decedent in the case of a criminal homicide.

History

Adopted Nov. 5, 1991, effective Dec. 5, 1991.

LexisNexis® New Jersey Annotated Constitution

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-34

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-34. Short title

This act shall be known and may be cited as the “Crime Victim’s Bill of Rights.”

History

L. 1985, c. 249, § 1, eff. July 31, 1985.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-35

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-35. Findings, declarations

The Legislature finds and declares that without the participation and cooperation of crime victims 

and witnesses, the criminal justice system would cease to function. The rights of these individuals 

should be given full recognition and protection. The Legislature has the responsibility to enhance 

and protect the necessary role of crime victims and witnesses in the criminal justice process. In 

furtherance of this, the improved treatment of these persons should be assured through the 

establishment of specific rights. These rights are among the most fundamental and important in 

assuring public confidence in the criminal justice system.

History

L. 1985, c. 249, § 2, eff. July 31, 1985.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-36

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-36. Findings, declarations relative to rights of crime victims, 
witnesses

The Legislature finds and declares that crime victims and witnesses are entitled to the following 

rights:

a.  To be treated with dignity and compassion by the criminal justice system;

b.  To be informed about the criminal justice process;

c.  To be free from intimidation, harassment or abuse by any person including the defendant 

or any other person acting in support of or on behalf of the defendant, due to the involvement 

of the victim or witness in the criminal justice process;

d.  To have inconveniences associated with participation in the criminal justice process 

minimized to the fullest extent possible;

e.  To make at least one telephone call provided the call is reasonable in both length and 

location called;

f.  To medical assistance reasonably related to the incident in accordance with the provisions 

of the “Criminal Injuries Compensation Act of 1971,” P.L.1971, c.317 (C.52:4B-1 et seq.);

g.  To be notified in a timely manner, if practicable, if presence in court is not needed or if any 

scheduled court proceeding has been adjourned or cancelled;

h.  To be informed about available remedies, financial assistance and social services;

i.  To be compensated for loss sustained by the victim whenever possible;

j.  To be provided a secure, but not necessarily separate, waiting area during court 

proceedings;

k.  To be advised of case progress and final disposition and to confer with the prosecutor’s 

representative so that the victim may be kept adequately informed;

l.  To the prompt return of property when no longer needed as evidence;

m.  To submit a written statement, within a reasonable amount of time, about the impact of the 

crime to a representative of the prosecuting agency which shall be considered prior to the 

prosecutor’s final decision concerning whether formal criminal charges will be filed, whether 

the prosecutor will consent to a request by the defendant to enter into a pre-trial program, and 

whether the prosecutor will make or agree to a negotiated plea;

63 



§ 52:4B-36. Findings, declarations relative to rights of crime victims, witnesses

Page 2 of 2

n.  To make, prior to sentencing, an in-person statement directly to the sentencing court 

concerning the impact of the crime.

This statement is to be made in addition to the statement permitted for inclusion in the 

presentence report by N.J.S.2C:44-6;

o.  To have the opportunity to consult with the prosecuting authority prior to the conclusion of 

any plea negotiations, and to have the prosecutor advise the court of the consultation and the 

victim’s position regarding the plea agreement, provided however that nothing herein shall be 

construed to alter or limit the authority or discretion of the prosecutor to enter into any plea 

agreement which the prosecutor deems appropriate;

p.  To be present at any judicial proceeding involving a crime or any juvenile proceeding 

involving a criminal offense, except as otherwise provided by Article I, paragraph 22 of the 

New Jersey Constitution;

q.  To be notified of any release or escape of the defendant; and

r.  To appear in any court before which a proceeding implicating the rights of the victim is 

being held, with standing to file a motion or present argument on a motion filed to enforce any 

right conferred herein or by Article I, paragraph 22 of the New Jersey Constitution, and to 

receive an adjudicative decision by the court on any such motion.

History

L. 1985, c. 249, § 3; amended 1991, c. 44, § 1; 1999, c. 294, § 2, eff. Dec. 23, 1999; 2001, c. 208, § 2, 

eff. Aug. 15, 2001; 2012, c. 27, § 1, eff. Oct. 6, 2012.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-36.1

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-36.1. Rights of victim’s survivor relative to a homicide prosecution

Pursuant to Article I, paragraph 22 of the New Jersey Constitution, in any homicide prosecution:

a.  A victim’s survivor may, at the time of making the in-person statement to the sentencing 

court authorized by subsection n. of section 3 of P.L.1985, c.249 (C.52:4B-36), display directly 

to the sentencing court a photograph of the victim taken before the homicide including, but not 

limited to, a still photograph, a computer-generated presentation, or a video presentation of 

the victim. The time, length and content of such presentation shall be within the sound 

discretion of the sentencing judge; and

b.  A victim’s survivor may, during any judicial proceeding involving the defendant, wear a 

button not exceeding four inches in diameter that contains a picture of the victim, if the court 

determines that the wearing of such button will not deprive the defendant of his right to a fair 

trial under the Sixth Amendment of the United States Constitution and Article I of the New 

Jersey Constitution. Other spectators at such judicial proceedings may also wear similar 

buttons if the court so determines. If the victim’s survivor seeks to wear the button at trial, the 

victim’s survivor shall give notice to the defendant and to the court no less than 30 days prior 

to the final trial date.

History

L. 2012, c. 27, § 2, eff. Oct. 6, 2012.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-36.2

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-36.2. Crime victims not required to pay certain costs

Pursuant to Article I, paragraph 22 of the New Jersey Constitution:

a.  A crime victim shall not be required to pay the maintenance, support, rehabilitation, or 

other costs arising from the imprisonment or commitment of a victimizer as a result of the 

crime; and

b.  A crime victim shall not be charged any fee otherwise prescribed by law or regulation to 

obtain copies of the victim’s own records to which the victim is entitled to access as provided 

in section 1 of P.L.1995, c.23 (C.47:1A-1.1), including, but not limited to, any law enforcement 

agency report, domestic violence offense report, and temporary or permanent restraining 

order.

History

L. 2012, c. 27, § 3, eff. Oct. 6, 2012; amended 2014, c. 19, § 1, eff. Nov. 1, 2014.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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N.J. Stat. § 52:4B-37

*** Current through New Jersey 221st First Annual Session, L. 2024, c. 87 and J.R. 2 ***

LexisNexis® New Jersey Annotated Statutes  >  Title 52. State Government, Departments and 

Officers (Subts. 1 — 5)  >  Subtitle 1. General Provisions (Chs. 1 — 9ZZ)  >  Chapter 4B. Crime 

Victim Assistance (§§ 52:4B-1 — 52:4B-76)

§ 52:4B-37. “Victim” defined.

1. 

Section 4 of P.L.1985, c.249 (C.52:4B-37) is amended to read as follows:

As used in this act, “victim” means a person who suffers personal, physical or psychological injury 

or death or incurs loss of or injury to personal or real property as a result of a crime committed by 

an adult or an act of delinquency that would constitute a crime if committed by an adult, 

committed against that person. “Victim” also includes the spouse, parent, legal guardian, 

grandparent, child, sibling, domestic partner or civil union partner of the decedent in the case of a 

criminal homicide or act of juvenile delinquency that would constitute a criminal homicide if 

committed by an adult.

History

L. 1985, c. 249, § 4; amended 2001, c. 407, § 2, eff. Jan. 8, 2002; 2016, c. 15, § 1, effective July 11, 

2016.

LexisNexis® New Jersey Annotated Statutes

Copyright © 2024 All rights reserved.

End of Document
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FIRE, FLOOD AND TITLE 

INSURANCE – WHAT REAL 

ESTATE ATTORNEYS 

NEED TO KNOW NOW
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Homeowner’s�Insurance�&�Fire/Wildfire

Brad�Slater,�CPRIA

www.usi.com

1
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Agenda

§ Homeowner’s�Insurance�Basics

– Coverages

– Coverage�Levels

– Covered�and�Non-covered�Perils

– Rate�Determination

§ Fire/Wildfire�Coverage

– Frequency�and�cost�of�claims

– Fire�Coverage�– Internal

– Mitigation

– Wildfire�coverage�– External

– Wildfire�Mitigation

2
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Homeowner’s�Coverage

§ Coverage�A�– Dwelling

– Coverage�for�the�main�structure�from�a�variety�of�perils

– Coverage�for�destruction�and�damage�to�a�residence’s�interior�and�exterior

– Calculated�using�a�Replacement�Cost�Estimator

§ Coverage�B�– Other�Structures

– Coverage�for�other�structures�on�the�property

– Examples�include�a�shed,�fence,�and�gazebo

– Usually�at�least�10%�of�Coverage�A

§ Coverage�C�– Personal�Property

– Also�known�as�Contents�coverage

– Protection�against�loss�and�theft�of�possessions

– Usually�calculated�as�a�percentage�of�Coverage�A

3
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Homeowner’s�Coverage�Continued

§ Coverage�D�– Loss�of�Use

– Additional�living�expenses�if�you�are�displaced�from�the�home�due�to�a�coverage�loss�above�and�
beyond�your�usual�living�expenses

– Typically�a�percentage�of�Coverage�A.��Can�also�be�Actual�Loss�Sustained

§ Coverage�E�– Personal�Liability

– Coverage�for�harm�to�others

– Protects�you�from�lawsuits�filed�by�others

– Coverage�ranges�from�$100,000-$1,000,000

§ Coverage�F�– Medical�payments�to�others

– Pays�for�medical�expenses�of�a�guest�who�suffers�bodily�injury�while�on�your�property

– $1,000-$5,000�though�higher�limits�are�available

4
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Coverage�Levels

§ Replacement�Cost�

– Losses�to�your�home�and�possessions�are�covered�without�a�deduction�for�depreciation�

– Allows�you�to�rebuild�your�home�up�to�the�original�value

§ Actual�Cash�Value

– Losses�to�your�home�and�possessions�are�covered�after�a�deduction�for�depreciation

– Sometimes�used�for�roof�coverage

• For�example,�you�have�a�30-year�roof�that�is�15�years�old�and�suffers�a�total�loss.��You�would�receive�50%�of�
the�cost�of�the�replacement�for�the�roof

§ Extended�Replacement�Cost

– More�comprehensive�coverage�that�buffers�against�inflation

– Coverage�above�and�beyond�your�Coverage�A�Dwelling�limit

– Typically�20%-25%�higher�than�Coverage�A�limit.��Higher�limits�are�available

5
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Covered�and�Not�Covered�Perils

§ Covered�Losses�-

– Fire

– Hurricanes,�storms,�and�wind/hail

– Lightning

– Theft/Vandalism

– Water�leaks/Freezing�may�require�an�additional�rider

– Animal�Liability

– Property�damage

§ Not�covered�losses�–

– Flood

– Wear�and�tear

6
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How�Rates�are�Determined

§ Rates�are�determined�on�the�likelihood�that�an�insurer�will�pay�out�claims.��The�more�variables�that�
contribute�to�that�risk,�the�higher�the�rates.

– Past�claims�history

• 5-7�year�look�back�is�standard

– Building�materials

• Wood�frames�versus�stone�or�brick

– Condition�of�the�home

• Normal�maintenance�to�minimize�risks�(Example�– Trees�overhanging�home)

– Coverage�amount�and�options/riders�included

• More�coverage�means�higher�potential�payout�from�insurer

– Neighborhood�and�crime�rates

• Likelihood�of�theft�and�vandalism.��Also,�the�number�of�policies�the�insurer�has�in�the�neighborhood.

– Deductible�amount

• Lower�deductibles�will�receive�higher�rates,�and�higher�deductibles�will�receive�lower�rates

7
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Rates�Continued

§ Centrally�monitored�burglar,�fire,�and�water�detection/shut�off�system

– Reduces�the�risk�of�a�larger�claim�due�to�theft,�vandalism,�fire,�and�large�water�leak

• Visible�sign�of�alarm�system�and�cameras�as�deterrence

• Working�smoke�detectors�and�sprinkler�systems

• Water�leak�detection�and�automative�shut�off�valves�

§ Increasing�your�deductible

– The�higher�the�deductible�the�lower�your�premium

– Take�on�more�risk�when�you�have�a�claim�and�prevents�many�smaller�claims�from�being�filed

§ Multi-Policy�Discounts

– The�more�policies�with�a�single�carrier�means�more�discounts

8
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Fire�Coverage

§ Fires�have�been�in�the�news�a�lot�lately�due�to�the�events�out�on�the�West�Coast

– Some�carriers�out�West�discontinued�fire�coverage�in�the�standard�Homeowner’s�policy

• Coverage�would�require�a�separate�Wildfire�policy

• In�high-risk�Wildfire�areas�these�policies�can�be�expensive

§ Here�on�the�East�Coast,�Fire�coverage�is�typically�covered�in�a�Homeowner’s�policy

– Unless�specifically�excluded

• Check�each�policy�individually�to�see�if�they�are�excluded

– Fires�can�be�the�result�of�an�internal�fire,�or�external�fire�(Wildfire)

• Covers�damage�from�a�fire�to�repair�or�rebuild�the�home�and�replace�damaged�or�destroyed�personal�
property.

– Also�covers�Smoke�damage�due�to�the�covered�fire

10
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Fire�Continued

§ Risks�and�Mitigation

– Are�there�fire�extinguishers�on�each�level�of�residence?

– Are�there�fire/smoke�alarms�in�attic,�garage,�and�basement�as�well�as�the�rest�of�the�home?

– Are�there�Carbon�Monoxide�detectors�through�the�home?

– Any�electrical�or�space�heaters?

– Are�large�appliances�plugged�directly�into�an�outlet�as�opposed�to�an�extension�cord?

– Are�there�pellet�or�wood�burning�stoves?

– Are�smoke�detectors�hard�wired�and�batteries�replaced�regularly?

– Types�of�cooking�devices�(gas/electrical)

– How�often�are�dryer�vents�cleaned?

– Do�you�use�candles?

– Do�you�have�an�evacuation�plan?

– How�far�are�you�from�the�fire�department�and�water�source�(hydrant)?

11
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Wildfires

§ 1�in�5�Americans�live�in�an�area�with�significant�Wildfire�risk

§ 2�of�the�3�largest�Wildfires�in�U.S.�history�have�occurred�in�the�past�5�years

§ 8�of�the�10�costliest�Wildfires�in�U.S.�history�has�occurred�since�2017

§ Risks�and�Mitigation

– Do�you�have�vents�that�stop�hot�embers�from�entering�the�home?

– Is�there�a�wood�deck�or�other�exposed�wood?

– Is�there�a�wood�fence�within�5�feet�of�any�structure?

– Are�there�leaves�and�debris�build-up�in�your�gutters?

– Are�there�plants�adjacent�to�or�overhanging�any�structure?

– Is�there�any�unmanaged�brush�within�50�feet�of�any�structure?

13
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Wildfire�Mitigation

§ Permanent�Wildfire�Spray�System
– Protects�both�the�property�and�structure�with�real-time�fire�alerts,�firefighting�foam,�and�automated�

responses

§ Enclosed�Eaves
– Protects�ignition�of�roof�from�open�wildfire�flames

§ Ember�Resistant�Vents
– Prevents�embers�from�entering�and�spreading�via�the�home’s�vents

• Leading�cause�of�total�losses�from�wildfire�in�U.S.

§ Exterior�Sprinklers
– Prevents�wildfire�flames�from�approaching�property

§ Portable�Firebreak�System
– Mobile�and�manual�firefighting�apparatus

§ Brush�Removal
– Remove�flammable�plants�and�growth

14

86 



www.usi.com

FLOOD�RISK�&�INSURANCE

Kevin�C.�Thomas,�MBA,�CFM,�ANFI,�ARM

©�2021�USI�Insurance�Services.�All�rights�reserved.�For�internal�use�only.
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Covered�or�Not�Covered?�– Heavy�Rain
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Covered�or�Not�Covered?�– Heavy�Rain
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Covered�or�Not�Covered?�– Broken�Pipe

18

90 



|��19

Covered�or�Not�Covered?�– Broken�Pipe
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Covered�or�Not�Covered?�– Storm�Surge
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Covered�or�Not�Covered?�– Storm�Surge
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Covered�or�Not�Covered?�– Hot�Water�Heater�Break
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Covered�or�Not�Covered?�– Hot�Water�Heater�Break
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Covered�or�Not�Covered?�– Water�Main�Break
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Covered�or�Not�Covered?�– Water�Main�Break
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What�are�the�Forces�of�Water?

26

98 



|��27

A�general�and�temporary�condition�of�
partial�or�complete�inundation�of�two�or�
more�acres�of�normally�dry�land,�or�two�or�
more�properties�from:

• Overflow�of�inland�or�tidal�waters

• Unusual�and�rapid�accumulation�or�
runoff�of�surface�waters�from�any�
source

• Mudflow

What�is�a�Flood?

This�Photo by�Unknown�Author�is�licensed�under�CC�BY
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What�Causes�Flooding?

This�Photo by�Unknown�Author�is�licensed�under�
CC�BY-SA
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What�are�Flood�Zones?
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The�elevation�where�a�flood�has�a�one�
percent�chance�of�being�equaled�or�
exceeded�in�any�given�year�

– Applies�to�V�Zones,�AE�Zones�&�AH�
Zones

– AO�Zones�are�based�on�Depth

– Approximate�A�Zones�have�not�been�
assigned�a�BFE

What�is�Base�Flood�Elevation?

This�Photo by�Unknown�Author�is�licensed� under�CC�BY-NC-ND

30

102 



|��31

What�is�an�Elevation�Certificate?

A�form�provided�by�FEMA�that�documents�a�structure’s:
- Location�and�Flood�Insurance�Rate�Map�information
- Foundation�type

- Venting�information
- Elevation

- Foundation�or�Enclosure
- Machinery�and�Equipment
- Lowest�Adjacent�Grade�and�Highest�Adjacent�Grade

- Preparer’s�Information
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What�does�Flood�Insurance�Cover?

§ Structures�like�dwellings,�condo�
and�apartment�buildings,�
warehouses,�offices,�etc.

§ Contents�(conditions�apply)

§ Buildings�under�construction�
(conditions�apply)

§ Increased�Cost�of�Compliance�
(sublimit/conditions�apply)

§ Loss�Avoidance�Measures�
(sublimit)

§ Removal�of�Non-Owned�Debris

§ Property�Moved�to�Safety�
(sublimit)

This�Photo by�Unknown�Author�is�licensed�under�CC�BY

This�Photo by�Unknown�Author�is�licensed�under�CC�BY-SA
This�Photo by�Unknown�Author�is�licensed�under�CC�BY
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Insuring�Flood�Risk�– Federal�vs�Private�Flood�Insurance

Up�to�ten�(10)�days30-day�StandardWaiting�Period

May�be�included�regardless�of�
occupancy

Only�included�with�Primary�homeReplacement�Cost�Loss�Settlement

May�be�includedExcluded�(with�few�exceptions)Contents�in�the�basement

May�be�includedExcludedLoss�of�Use

Higher�limits�available$30,000�for�Increased�Cost�of�
Compliance

Rebuilding�to�Code

AvailableNot�Available�– Separate�Deductibles�
Only

Single�Deductible�Option

Available�Primary�Coverage�only�subject�to�
maximum�limits

Excess�Flood�Coverage
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Insuring�Flood�Risk�– Premium�Management

§ Letter�of�Map�Changes�

– LOMA�– Letter�of�Map�Amendment

– LOMR�– Letter�of�Map�Revision

– LOMR-F�– Letter�of�Map�Revision�Based�on�Fill

§ First�Floor�Height�and�Elevation�of�Machinery�and�Equipment

§ Floodproofing

§ Community�Rating�System�(CRS)

§ NFIP�vs.�Private�Sweet-spots?
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Trends�and�Issues�in�Flood�Risk�– Rising�Risk

§ 40%�of�flood�losses�come�from�properties�
deemed�to�be�of�low�or�moderate�risk

§ Change�in�climate,�sea�levels,�precipitation,�
and�topography

§ Floodplain�Management�regulations�
impacting�the�Increased�Cost�of�
Compliance�

§ Lack�of�public�education

Data�from�The�8th National�Risk�Assessment:�The�Precipitation�Problem,�2023,�First�Street�Foundation
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Trends�and�Issues�in�Flood�Risk�– Adverse�Impact

“Floods�are�‘acts�of�
God’,�but�flood�
losses�are�largely�
acts�of�man.”�
- Dr.�Gilbert�F.�White
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§ Flood�zone�is�no�longer�a�material�factor�
in�rating,�but�rather�risk�awareness�and�
mandatory�purchase�requirement

§ Proposed�Improvements:

§ Use�better�probability�calculation

§ Flood�Prone�Area�designation

§ Sheet�&�Urban�Flooding�(AO�Zones)

§ Building�Resiliently�and�the�use�of�
Freeboard

Trends�and�Issues�in�Flood�Risk- Improving�Flood�Maps
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Trends�and�Issues�in�Flood�Risk- Lowest�Floor�Restrictions
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Future�of�Flood�Insurance�– Taking�Action

§ Coverage�Terms�&�Availability

– Private�Insurers�

• Risk�education

• CAT�Bonds/Reinsurance

• Parametric�Programs

– NFIP

• Recognized�need�for�improvement

§ Resilience

– Extended�the�CBRA�area

– Aggressive�Freeboard�requirements

– Prohibit�fill�in�new�development

– CISA
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Future�of�Flood�Insurance�- Assessing�Risk�and�Client�
Needs

CBO�Report�– Communities�at�Risk�of�Flooding�
(September�2023)

§ Demographic�breakdown�of�communities�with�
the�greatest�current�risk�(2020)�and�those�with�
the�greatest�projected�increase�in�risk�(2050)

– Current�properties�at�risk�– 9.1%

– Projected�properties�at�risk�– 10.1%
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Future�of�Flood�Insurance�- Assessing�Risk�and�Client�
Needs

Household�Income

– Median�household�income�less�than�$41,489�–
greatest�current�and�projected�risk

• 10.3%�to�11.5%

– Median�household�income�more�than�$99,038�–
lowest�current�and�projected�risk

• 7.3%�to�8.2%

– Projected�risk�for�coastal�communities�with�a�
majority�of�low-income�households:�+5%
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Future�of�Flood�Insurance�- Assessing�Risk�and�Client�
Needs

Race

– Communities�with�a�larger�share�of�White�
householders�have�the�greatest�current�risk:�11.5%

– Communities�with�at�least�70%�of�Black�householders�
have�the�greatest�projected�increase�in�risk:�+2.3%

– Projected�risk�for�coastal�communities�with�a�majority�
of�Black�householders:�+10%
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Future�of�Flood�Insurance�- Assessing�Risk�and�Client�
Needs

Ethnicity

– Communities�with�a�majority�of�Hispanic��householders�
have�a�lower�current�risk�(8.3%)�than�communities�with�
a�majority�of�Non-Hispanic��householders�(9.1%)

– Higher�income,�Hispanic�communities�have�a�greater�risk�
of�flood�than�higher�income,�Non-Hispanic�communities

• Hispanic�– 10.4%�to�11.6%

• Non-Hispanic�– 7.3%�to�8.2%
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Future�of�Flood�Insurance�- Preparing�for�the�Next�
Generation

Generation

Z�
(1995�– 2012)

22%
Of�the�US�Population

And�

$7T�
In�Buying�Power�&�

Influence
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Future�of�Flood�Insurance�- Preparing�for�the�Next�
Generation

*Source:�Pew�Research�Center
**Source:�Federal�Reserve
***Source:�Morning�Consult
****Source:�EMarketer

Gen�Z�is�More�Racially�Diverse�
(50%�White,�25%�Hispanic,�14%�Black,�6%�Asian,�and�5%�

Other*)

Median�Gen�Z�Annual�Income�is�trending�higher�
than�other�generations�**

Black�communities�have�the�largest�projected�increase�in�
risk.

U.S.�Black�population�increased�by�32%�since�2000,�and�the�
current�average�age�is�27,�while�the�White�population�

declined�by�3%.�And�the�average�age�is�58*

Higher�household�income�tends�to�be�an�indicator�of�less�
risk�except�for�Hispanic�households.��

1�out�of�4�Gen�Zer's�identifies�as�Hispanic.

Gen�Z�Distrusts�American�Companies/Institutions

63%�of�Gen�Z�consumers�trust�influencers�over�celebrity�
spokespeople.***�

Only�42%�of�Gen�Z�trust�companies.****

Representation�and�authenticity�matter,�especially�when�
advising�Gen�Z�on�risk!
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Future�of�Flood�Insurance�- Preparing�for�the�Next�
Generation

Gen�Z�Consumer�Behaviors
Seeks�recommendations�and�reviews

Non-Binary�Solutions

Social�Responsibility

Less�Impulsive�and�seeks�stability
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Personal�Risk�Practice�Leader�– MidAtlantic
Office:�302-397-0328�Cell:�302-220-0541

Kevin�Thomas�serves�as a�Practice�Leader�for�USI�Personal�Risk�Services�in�the�MidAtlantic�Region. His�
insurance�career�began�in�2004,�and�since�then�he�has�held�various�sales,�operational,�and�leadership�
roles�with�national�and�regional�firms. His�personal�experiences�with�flood�and�fire�losses�drive�his�
passion�to�educate�others�on�importance�of�insurance�and�preparing�for�risk.

Kevin�is�a�graduate�of�Goldey-Beacom College�in�Wilmington,�DE,�with�a�Bachelor�of�Science�degree�in�
Business�Administration,�and�dual�Master�of�Business�Administration�degrees�with�concentrations�in�
Human�Resource�Management�and�Marketing�Management. While�at�Goldey-Beacom,�Kevin�earned�the�
Nelson�Debater�of�the�Year�Award,�and�currently�serves�the�college�as�an�adjunct�professor. Kevin�is�also�
certified�in�Diversity,�Equity,�and�Inclusion�through�the�University�of�South�Florida.

Kevin�has�earned�the�Certified�Floodplain�Manager�certification�from�the�Association�of�State�Floodplain�
Managers,�as�well�as�the�Associate�in�National�Flood�Insurance�and�Associate�in�Risk�Management�
designations�from�The�Institutes. A�committed�lifelong�learner�to�the�subject�of�risk,�Kevin’s�specific�focus�
on�flood�risk�and�mitigation�has�provided�opportunities�for�him�to�present�on�the�topic�on�national,�state,�
and�local�levels.
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MEMORY ON TRIAL – 

PLEMNARY SESSION FOR 

LAWYERS IN EVERY KIND 
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GREGORY J. DOMURAT v. CIBA SPECIALTY CHEMICALS CORPORATION 

This case can also be found at 353 N.J. Super. 74, 801 A.2d 423. 

  

 

NOT FOR PUBLICATION WITHOUT THE 

  

APPROVAL OF THE APPELLATE DIVISION 

  

  

SUPERIOR COURT OF NEW JERSEY 

APPELLATE DIVISION 

A-5221-00T2 

 

GREGORY J. DOMURAT, 

 

Plainti�-Appellant, 

 

v. 

 

CIBA SPECIALTY CHEMICALS 

CORPORATION, 

 

Defendant-Respondent. 

 

______________________________________________________ 
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Argued April 23, 2002 - Decided July 5, 2002 

 

Before Judges Collester, Lintner and Parker. 

 

On appeal from Superior Court of New Jersey, 

Law Division, Bergen County, Docket Number 

L-9885-97. 

 

Edward J. Nolan argued the cause for appellant 

(Deutsch, Resnick, Green & Gramigna, attorneys; 

Mr. Nolan, on the brief). 

 

Marvin M. Goldstein argued the cause for 

respondent (Proskauer Rose, attorneys; Mr. 

Goldstein and Devora L. Lindeman, on the brief). 

 

The opinion of the court was delivered by 

 

PARKER, J.A.D. 

 

Plainti� appeals from a jury verdict in favor of defendant in an employment discrimination 

case under the Law Against Discrimination (LAD). N.J.S.A. 10:5-1 to -42. Plainti� alleged 

that he was wrongfully discharged by Ciba Specialty Chemicals Corporation (Ciba) in 

violation of the LAD because of his age (50) and his handicaps (Attention De�cit Disorder 

(ADD), alcoholism, depression and Lyme disease)See footnote 11. We a�irm. 

Prior to his employment by Ciba, plainti� had a history of academic and employment 

success. He earned an Associates Degree summa cum laude and was valedictorian of his 

junior college class in 1966. In 1968, he earned his Bachelor of Science degree with a major 
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in botany and a minor in chemistry. After graduating from college, he held a number of jobs 

with increasing responsibilities. 

Plainti� was hired by Ciba as a Technical Sales Representative on September 1, 1978, to 

sell and market Ciba's pigments to industrial customers. He worked from his home in New 

Jersey and reported to a supervisor in Ciba's Newport, Delaware, facility. He was promoted 

to Senior Technical Sales Representative in the late 1980's. In that position, he was 

responsible for major national accounts. His job responsibilities included preparing written 

reports, such as: (1) call reports, documenting key events with customers and customer 

needs, to identify sales opportunities and develop new products; (2) monthly reports 

describing activities in his sales territory; (3) quarterly reports to advise customers on the 

work Ciba did on their behalf during the quarter; and (5) expense reports. Plainti� 

submitted these reports to his Delaware- based managers. Plainti� was also responsible 

for developing "action plans related to market segment sales strategies. 

Plainti� received good annual appraisals throughout his years at Ciba until 1991. From 

1985 to 1989, his annual appraisals indicated that he met or exceeded his job 

requirements. In 1990, he was rated a "valued contributor" and received satisfactory 

ratings in all performance skill factors. His supervisor testi�ed that prior to 1991, plainti�'s 

customer relationships were good and, although his reporting was not perfect, he "met 

expectations" in this area. 

In 1991, plainti�'s performance deteriorated signi�cantly. In the early part of that year, 

plainti� was �ling his reports timely. By July, however, his reporting had become sporadic 

and he had not developed customer-speci�c business plans. His supervisor, Christopher 

Whiston, rated his performance for that year below the lowest ranking and plainti� was 

placed on a ninety-day performance probation. In a written response to his 1991 

evaluation, plainti� acknowledged that: 

The severity of this review has reopened my eyes and mind to the overall requirements and 

responsibilities of my position as a Senior Tech. Sales Rep. within the Pigments Division. 

Some personal family matters over the past several years have diverted my attention away 

from some of these important responsibilities. While I don't believe that my overall territory 

customer responsibilities have been neglected, certain job requirements have been 

lacking and extra e�ort is in order. 

  

I understand the objectives and terms for my continued employment with Ciba-Geigy. I can 

and do rededicate myself to ful�lling all of the requirements of my position and look 
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forward to being judged a valued contributor, and more, to the Pigments Division of Ciba- 

Geigy. 

  

Plainti�'s ninety-day probation required him to perform the basic functions of his job, such 

as making and documenting customer needs and problems through call reports, analyzing 

potential opportunities for expanding Ciba's market and submitting all reports on time. 

Plainti� successfully completed his probationary requirements by April 1992. His 1992 and 

1993 performance appraisals indicated that he was, once again, a "valued contributor." 

Whiston considered plainti� "a valuable part of the organization" because he had a lot of 

years of experience, he had developed customer relations, he understood the business 

and "[h]e was intelligent, likeable, friendly. He was a strong combination of ... factors." 

In 1994, Whiston was promoted and plainti�'s new supervisor was Paul Legnetti. Legnetti 

had been employed by Ciba since 1981 and had worked with plainti� from 1981 to 1983, 

traveling with him �ve or six times a year. Legnetti had a high regard for plainti� and 

"thought Greg was a competent professional salesperson, always ... highly regarded by his 

customers, ... was well-liked within the organization." Legnetti rated plainti� a "valued 

contributor" in his 1994 annual appraisal but noted "disappointing results" in plainti�'s 

Dispersion House Study, "not so much from ... the information gathered as from the 

reporting of the results." The Dispersion House Study was assigned to plainti� during 1994, 

requiring him to do a market analysis of sales opportunities in the specialized dispersion 

industry. He had been assigned similar studies in the past. 

In the summer of 1994, plainti� again began experiencing personal problems and by early 

1995, four of his key national accounts complained to Legnetti about lack of services. 

Speci�cally, the complaints indicated that plainti� 

was not following up on a number of items ... in order to support and ful�ll that customer's 

expectations, that letters about pricing or about other commitments that we were making 

to those customers were not being delivered on a timely basis, that the overall level of 

support and commitment that they perceived when Greg was representing Ciba had 

declined .... [O]ne customer related to [Legnetti] that it almost looked as though Greg didn't 

know very much about their business anymore. 

  

That complaint was from a very long-term customer who had known plainti� for a long 

time. 
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Plainti� testi�ed that he had been a "social drinker" until 1991 when he stopped drinking 

altogether because his wife threw him out of the house for having "beer breath." He 

subsequently attended Alcoholics Anonymous for three months at his wife's urging and did 

not drink alcohol at all. In the summer of 1994, however, he began drinking again. At the 

same time, plainti�'s wife had medical problems for which she was taking a narcotic pain 

killer and plainti� began to abuse her medication. His son was being treated for Attention 

De�cit Disorder (ADD), and plainti� abused his son's medication as well. 

 

In January 1995, plainti� saw a psychiatrist, Dr. Jay Kuris, and told Dr. Kuris that he thought 

he had ADD and that he was an alcoholic. Plainti� testi�ed that Dr. Kuris prescribed Cylert 

for ADD, Wellbutrin for depression and Klonopin to help him sleep and stop drinking 

alcohol. Dr. Kuris did not testify. 

Later in 1995, plainti�'s performance with one customer became so seriously de�cient that 

Legnetti assigned the customer to another sales representative. Legnetti himself observed 

a general decline in plainti�'s performance: his reports became sporadic, lacked their 

former quality and no longer contained necessary details. Legnetti spoke to plainti� about 

his observations and the customer complaints "on a fairly regular basis." He asked plainti� 

if there was anything causing the problems and plainti� told him "that he had some 

personal issues at home that required a bit of his attention; his wife wasn't feeling well, ... 

he had some issues with his son that again required some of his attention, ... and that _ he 

had been doing personal projects and things like that around the house that took up a bit of 

his time." Legnetti took no action at that time, however, hoping plainti� would work out the 

problem. 

In June 1995, Legnetti traveled with plainti� on a number of sales calls and personally 

observed plainti�'s poor performance in front of customers. He observed that plainti� was 

confused, disorganized, "didn't recall the details of prior conversations or agreements with 

those customers, [and] that the overall preparation and analysis that's required before one 

goes to see a major customer hadn't occurred." Legnetti also observed that plainti�'s 

driving was erratic, "that he appeared inattentive while he was driving, speeding up and 

slowing down ... in the middle lane. Veering over to make a quick exit at the exit ramp." 

Legnetti spoke with plainti� about his observations and plainti� admitted that he was 

unprepared for the calls and had forgotten to bring along necessary documents. He also 

admitted that he was "not functioning to [his] full capacity," and that he was experiencing a 

number of personal problems on new medications he was taking. He told Legnetti his 

doctors thought he might have ADD. 
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Legnetti reported plainti�'s poor performance to Whiston, now Legnetti's supervisor, and 

they agreed to place plainti� on probation again, hoping plainti� would respond as he did 

in 1992. Before placing plainti� on probation, however, Legnetti described the situation to 

John DeSousa, Ciba's Human Resources Manager, who became concerned that plainti�'s 

erratic driving might be caused by substance abuse. DeSousa recommended that plainti� 

be seen by Ciba's on-site Health Services Department (Health Services) in Newport, 

Delaware. 

Plainti� went to Delaware on July 13, 1995, where he met with Legnetti to discuss 

performance issues and then with Kay Ciabattoni, an Occupational Health Nurse and head 

of the on-site Health Services. Plainti� told Ciabattoni that he was receiving psychotherapy 

and medication for ADD and discussed his drinking history and his various ailments, 

including suspected Lyme Disease and a recent shoulder injury. Plainti� showed 

Ciabattoni the ten to twelve di�erent medications he was taking, including a narcotic pain 

killer and an over-the-counter allergy medication. 

Plainti� met with Dr. David Jesic, an on-duty contract doctor who worked part-time at 

Health Services. Ciabattoni and Dr. Jesic suggested that plainti� be evaluated at Bowling 

Green, a local drug and alcohol treatment center, to determine whether the multiple 

medications were causing his lack of concentration, di�iculty driving and other recent 

problems. Ciabattoni was aware that plainti� had been taking his wife's pain medication 

and was concerned that "not all of [plainti�'s] doctors knew ... all of the other medications 

that other doctors were prescribing." 

Plainti� was evaluated at Bowling Green on July 25, 1995, where it was determined that he 

was over-medicated and needed to taper o� on some of the drugs. Ciabattoni approved 

plainti�'s request for evaluation and treatment at Carrier Clinic, closer to his home. 

On July 28, 1995, plainti� was evaluated at Carrier by a psychiatrist, Dr. Patel. He gave the 

same medical history he had provided to Health Services and told Dr. Patel that he was a 

"recovering alcoholic" but had stopped drinking in May 1995. Dr. Patel told plainti� he was 

"probably taking too many drugs," and that he needed to taper o� Klonopin, which has a 

sedative e�ect. Dr. Patel reported to Ciabattoni that plainti�'s performance problems were 

related to the medications he was taking and recommended that plainti� become 

"a�iliated with some sort of an AA group" and with Carrier's Out-Patient Alcohol Treatment 

Services (OATS). After attending only one session at OATS, however, plainti� decided he did 

not need the program because he had already stopped drinking on his own. 

On July 27, the day he was evaluated at Carrier, plainti� requested and was granted work 

restriction limiting him to paperwork at home because he was uncomfortable driving with 
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all the medications he was taking. On August 10, 1995, plainti� requested, and was 

granted, an extension of the work restriction because he was still feeling the e�ects of the 

medications. On August 16, 1995, plainti� saw a new psychiatrist, Dr. Vasquez, who 

specialized in ADD and substance abuse. Dr. Vasquez recommended that plainti� attend 

ninety AA meetings in ninety days, but plainti� declined to do so. 

On August 25, 1995, plainti� was examined at Health Services and cleared for return to a 

full work schedule. Dr. Vasquez, his treating psychiatrist, completed a "return to work" form 

indicating plainti�'s diagnosis was "alcohol dependence." Plainti� did not request any 

further work restrictions or accommodations from Ciba. 

That same day, August 25, plainti� met with Whiston and DeSousa in Delaware and they 

informed him that he was being placed on probation for ninety days and, if his performance 

did not improve, he would be subject to "further disciplinary action up to and including 

termination of [his] employment." As part of his probationary requirements, plainti� 

communicated regularly with Legnetti to review his progress. Legnetti informed plainti� 

that he was not meeting his performance objectives satisfactorily. Legnetti testi�ed that 

plainti� acknowledged his failures, claiming that personal/family issues were taking up a 

substantial amount of his time and preventing him from completing the assigned projects. 

Legnetti stated that plainti� did not claim at any time that his medical condition prevented 

him from performing his job; plainti� only mentioned that he was receiving continuing 

treatment for his Lyme Disease and shoulder problems. 

Plainti� claimed, however, that he asked Legnetti to be relieved of his participation on the 

International Standards Organization (ISO) Team, so he could have more time to complete 

his assigned projects and to review a market opportunities analysis completed by another 

sales representative. Plainti� testi�ed that Legnetti refused the request, but Mark Dunn and 

Michael Williams, the ISO team leaders, testi�ed that plainti� was not assigned to any ISO 

audits between August and November 1995. In October 1995, plainti� volunteered to work 

on the ISO Auditor Steering Committee but attended only one committee meeting and 

never asked to be relieved of his participation. 

Legnetti testi�ed that plainti� did not successfully meet the objectives of his performance 

probation, notwithstanding the numerous extensions of time he was given. Legnetti said 

that he observed a further decline in plainti�'s performance during the probationary period. 

Plainti� admitted that he did not meet the probationary performance objectives, despite 

extensions of time granted by Legnetti. 

As a result of the "downward spiral" in plainti�'s performance, on November 17, 1995, 

Legnetti and DeSousa met with plainti� in Delaware. Legnetti summarized plainti�'s 
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failures to meet his probation objectives, and DeSousa gave him a letter of termination. 

Plainti� asked for another chance and for more time to complete his assignments. He also 

raised the issue of his medical problems. DeSousa responded that plainti�'s doctor had 

cleared him to return to work without any limitations, and the company had no indication 

that plainti� had a medical problem which prevented him from doing his job. Nevertheless, 

DeSousa told plainti� if he produced medical documentation, Ciba might reconsider its 

termination decision. 

On November 17, the day he was terminated, plainti� wrote a letter to DeSousa claiming 

he had been "wrongfully terminated" by Ciba without consideration of the fact that his poor 

performance was "primarily caused by a series of medical problems that started in January 

of 1995, and further complications brought on by inappropriate treatment while under the 

care of a psychiatrist, for diagnosed Attention De�cit Disorder." 

On November 20, 1995, plainti� went to Dr. Vasquez's o�ice with a three-page letter 

explaining that he had been terminated by Ciba for not meeting his performance 

objectives. He asked Dr. Vasquez to contact DeSousa about his treatment and the e�ect of 

his medication and illness on his ability to perform his job. In response to plainti�'s letter, 

Dr. Vasquez contacted Health Services on November 20 and informed them that plainti� 

had not been attending the substance abuse meetings as Dr. Vasquez had recommended. 

DeSousa never received any information, written or otherwise, from Dr. Vasquez or any 

other treating physician, regarding plainti�'s medical condition. 

At trial, two psychiatrists testi�ed as experts: Dr. Allwyn Levine for plainti� and Dr. Morton 

Fridman for defendant. Dr. Levine testi�ed that plainti� "su�ers from an Attention De�cit 

Disorder and co-morbid conditions of alcoholism and substance use disorder. He also has 

some of the other stigmata that are often seen in Attention De�cit Disorder, speci�cally, 

organizational di�iculties, di�iculties in planning. These have basically been lifelong 

di�iculties." He did not explain, however, how plainti� had managed academic and 

employment success until 1991 and again from 1992 to 1994. Dr. Levine testi�ed that by 

August 1995 plainti� was no longer su�ering from a substance use disorder because he 

had stopped drinking in 1992. Dr. Levine did not mention plainti�'s admission that he 

began drinking again in 1994 and stopped in May 1995. 

Defendant's expert, Dr. Fridman, opined that in 1995 plainti�'s "presentation was 

consistent with Attention De�cit Hyperactivity Disorder, a history of alcohol abuse, as well 

as depression and anxiety." Dr. Fridman considered plainti�'s abuse of prescription 

medications the "major problem" a�ecting his job performance in 1995. Plainti�'s ADD, on 

the other hand, was relatively mild and "a�ecting him minimally in '95." In Dr. Fridman's 
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opinion, if plainti� had not been abusing substances or experiencing family/personal 

problems in 1995, his performance would have been acceptable, as it had been in the past. 

In addition to the two experts, one of plainti�'s succession of treating psychiatrists 

testi�ed. Dr. Ricardo Fernandez began treating plainti� in May 2000, almost �ve years after 

his termination. After plainti�'s �rst visit, Dr. Fernandez indicated that plainti� "seemed" to 

have a history of ADD and gave plainti� and his wife questionnaires from which the doctor 

concluded plainti� did have ADD. Dr. Fernandez agreed that ADD is di�icult to diagnose 

because its symptoms overlap with other psychiatric conditions and people with ADD 

often have multiple psychiatric disorders. Dr. Fernandez described ADD as follows: 

Attention de�cit disorder is a condition in which a person has an inability to maintain 

attention and focus on attention and is easily distracted from pursuing tasks that require 

attention. It usually is a lifelong disorder. It is often, but not always, associated with 

hyperactivity and impulsivity. These individuals can be impulsive, they can be irritable as 

well. There is very often a family history of attention de�cit disorder ... as well. 

In order to make the diagnosis you need to see disruption in two areas of functioning _ 

social, academic or occupational. 

  

At trial, plainti� did not move for a directed verdict on the question of whether plainti� was 

"handicapped" based upon both experts' agreeing he had ADD, he did not object to the jury 

charges, nor did he object to the jury verdict form. Indeed, plainti� submitted proposed jury 

charges and a proposed jury verdict form presenting the jury with the question of whether 

plainti� was handicapped. 

The pertinent questions on the jury verdict form utilized at trial read as follows: 

1. Has plainti� Gregory J. Domurat proven by a preponderance of the evidence that he was 

handicapped between January and November, 1995? 

  

Yes ____ No ____ 

  

If "Yes," answer the next question. 

If "No," go to question No. 3. 
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.... 

 

3. Was plainti� Gregory J. Domurat performing the essential functions of his job at a level 

that met defendant Ciba Specialty Chemical Corporation's legitimate expectations at the 

time of his termination? 

  

Yes ____ No ____ 

  

The jurors answered "No" to questions 1 and 3. 

 

After the verdict, plainti� moved for a new trial, contending that "there was no question but 

that plainti� was handicap[ped] according to the undisputed medical evidence in the case 

and under the standards." Plainti� argued on the motion, as he does before us, that since 

the experts agreed on plainti�'s diagnosis, the court must determine as a matter of law that 

plainti� was handicapped. 

After hearing arguments on the motion for a new trial, the trial judge denied plainti�'s 

application on the ground that the jury was free to make its determination from the 

evidence as a whole, including the seventeen years plainti� had successfully done his job 

at Ciba: 

So clearly it was a fact question. There was no way this court could make that decision 

about whether there was a handicap .... 

  

Furthermore, the purpose of the whole ADA structure and LAD structure is to identify a 

handicap for the purpose of remediation, not that an employer must employ someone who 

chooses a) not to remediate and doesn't ful�ll all facets of the job performance and doesn't 

meet the legitimate expectations of the employer and as charged here does not do the 

essential functions of the job. 

  

So clearly this jury had it within its purview to say there is no handicap here because there 

was more than enough evidence to support that proposition. Clearly, the doctors who 

treated plainti� in 1995 never showed up. The jury is entitled to consider that and they did 
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apparently. [The expert's] examinations occurred in the year 2000 _ who knows what was 

going on with this man in 2000, but that's �ve years after the fact. 

  

Plainti� now appeals on the following grounds: 

POINT I 

PLAINTIFF PROVED HE WAS HANDICAPPED UNDER LAD WITH UNCONTROVERTED 

EXPERT MEDICAL TESTIMONY CONSISTENT WITH THE STATUTORY CRITERIA. 

  

A. Handicap Under LAD 

  

B. Medical Testimony Was Essential To Prove Handicap. The Court And The Jury Were 

Bound By Undisputed Expert Medical Testimony That Established That Plainti� Was 

Handicapped 

  

C. The Jury Should Not Have Decided Any Element Of Plainti�'s Prima Facie Case, 

Including Whether Plainti� Was Handicapped 

  

POINT II 

 

PLAINTIFF PROVED HE WAS QUALIFIED TO DO HIS JOB 

  

POINT III 

 

THE TRIAL COURT ERRED IN ITS JURY CHARGE AND SPECIAL INTERROGATORIES NOS. 1 

AND 3 REGARDING, RESPECTIVELY, PROOF OF HANDICAP AND PROOF THAT PLAINTIFF 

WAS QUALIFIED TO PERFORM HIS JOB UNDER LAD[.] THESE ERRORS ENTITLED PLAINTIFF 

TO A NEW TRIAL TO AVOID AN UNJUST RESULT 
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A. The Trial Court Asserted Several Times That Plainti�'s One and Only Hurdle Was To Prove 

Handicap 

  

B. The Trial Judge Misstated The Law To Prove Handicap During The Jury Charge And In The 

Court's Jury Verdict Form 

  

C. The Trial Court Erred In Its Jury Charge And Special Jury Interrogatory No. 3 Regarding 

Proof That Plainti� Was Quali�ed To Perform His Job Under LAD 

  

D. The Trial Judge's Response To The Jury's Question 

  

E. The Trial Judge's Disposition Of The Plainti�'s Motion For A New Trial Further 

Demonstrates The Trial Court's Error With Respect To Proof Of Handicap Under LAD 

  

F. Plainti� Is Entitled To A New Trial To Avoid An Unjust Result 

  

1. Plainti� Made His Position Known With Respect To The Legal Errors Made By The Trial 

Court 

  

2. Plainti� Is Entitled To A New Trial In The Interests of Justice 

 

  

I 

  

In Point I, plainti� essentially argues that the jury's verdict was against the weight of the 

evidence. He contends that because the experts for both plainti� and defendant agreed 

that plainti� had ADD and other psychiatric disorders, the judge should have determined 

that he was handicapped as a matter of law and not submitted the question to the jury. We 

do not agree. 
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The burdens of proof and persuasion are well established for LAD cases: 

New Jersey courts have traditionally sought guidance from the substantive and procedural 

standards established under federal law. Speci�cally, our courts have adopted the burden-

shifting framework articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), to 

prove disparate treatment under LAD. Under that framework, a plainti� must �rst prove a 

prima facie case of discrimination. To do so, a plainti� must show that he or she (1) belongs 

to a protected class; (2) applied for or held a position for which he or she was objectively 

quali�ed; (3) was not hired or was terminated from that position; and that (4) the employer 

sought to, or did �ll the position with a similarly- quali�ed person. The establishment of the 

prima facie case gives rise to a presumption of discrimination. 

  

Once that threshold has been met, the burden of going forward shifts to the employer to 

articulate a legitimate, non-discriminatory reason for the adverse employment action. After 

the employer does so, the burden shifts back to the plainti� to show that the employer's 

pro�ered reason was merely a pretext for discrimination. To prove pretext, however, a 

plainti� must do more than simply show that the employer's reason was false; he or she 

must also demonstrate that the employer was motivated by discriminatory intent. Thus, 

under the McDonnell Douglas framework, a plainti� retains the ultimate burden of 

persuasion at all times; only the burden of proof shifts. 

  

[Viscik v. Fowler Equipment Company, _ N.J. _, __ (2002) (citations omitted).] 

  

The LAD is remedial social legislation. Our Supreme Court has stated repeatedly that it 

must be liberally construed. In Andersen v. Exxon Co., 89 N.J. 483, 495 (1982), our Supreme 

Court made it clear that the de�nition of "handicapped" is not limited to "severe" 

disabilities: 

We reject such an interpretation of the New Jersey statute. We need not limit this remedial 

legislation to the halt, the maimed or the blind. The law prohibits unlawful discrimination 

against those su�ering from physical disability. As remedial legislation, the Law Against 

Discrimination should be construed "with that high degree of liberality which comports 

with the preeminent social signi�cance of its purposes and objects." 

  

[(Citation omitted).] 
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The issue squarely before us is whether the trial judge erred in denying plainti�'s motion for 

a new trial when the expert witnesses for both plainti� and defendant agreed that plainti� 

su�ered from ADD and other psychiatric disorders. In other words, was the trial judge 

compelled to �nd that plainti� was handicapped as a matter of law or was the jury free to 

make its own determination from the evidence as a whole, disregarding the experts' 

testimony. 

We have little doubt that ADD and depression, like alcoholism and other psychiatric 

disorders, quali�es as a "handicap" under the LAD. Clowes v. Terminix International, Inc., 

109 N.J. 575, 593 (1988); see also Enriquez v. West Jersey Health Systems, 342 N.J. Super. 

501, 519 (App. Div.), certif. denied, 170 N.J. 211 (2001) (gender dysphoria quali�es as a 

"handicap" under the LAD); Tynan v. Viscinage 13 of the Superior Court, __ N.J. Super. __, __ 

(2002) (post-traumatic stress disorder, depression, and anxiety panic attacks are 

psychological disorders that qualify as handicaps under the LAD); Fowler v. Borough of 

Westville, 97 F. Supp. 2d 602, 615 (D.N.J. 2000) (alcoholism and drug addiction qualify as 

handicaps under the LAD); Olson v. General Electric Aerospace, 966 F. Supp. 312, 316 

(D.N.J. 1997) (depression and other mental disorders are included in the de�nition of 

"handicapped" under the LAD). 

In Clowes, supra, 109 N.J. at 597, and more recently in Viscik, supra, __ N.J. at __, our 

Supreme Court held that a plainti� must present expert medical testimony to prove the 

existence of a handicap where it is not readily apparent. Nothing in those decisions, 

however, indicates that undisputed expert testimony removes the question from the 

province of the jury. Indeed, there is a consistent body of law to the contrary. 

In Waterson v. General Motors Corp., 111 N.J. 238, 248 (1988), the Supreme Court held that 

"[a] jury has no duty to give controlling e�ect to any or all of the testimony provided by the 

parties' experts, even in the absence of evidence to the contrary." (Emphasis added). In 

Poliseno v. General Motors Corp., 328 N.J. Super. 41, 59 (App. Div.), certif. denied, 165 N.J. 

138 (2000), we held that where there is su�icient evidence in the record to the contrary, the 

jury need not accept the expert's testimony in whole or in part. In Ardis v. Reed, 86 N.J. 

Super. 323, 330 (App. Div.), a�'d o.b., 46 N.J. 1 (1965), we rejected plainti�'s argument that 

"'total disregard of the plainti�s' medical testimony, the credibility of which stands 

unimpeached, is of itself ground for a new trial,'" where there was su�icient evidence in the 

record "to nullify plainti�s' contentions." "Where [people] of reason and fairness may 

entertain di�ering views as to the truth of testimony, whether it be uncontradicted, 
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uncontroverted or even undisputed, evidence of such a character is for the jury." Ferdinand 

v. Agricultural Ins. Co. of Watertown, N.Y., 22 N.J. 482, 494 (1956). In State v. Scelfo, 58 N.J. 

Super. 472, 477-78 (App. Div. 1959), certif. denied, 31 N.J. 555 (1960), we held that 

"uncontradicted opinions of ... highly quali�ed medical experts" were not dispositive on the 

issue of insanity because "such testimony is subject to the test of credibility in light of the 

attendant facts. Also, it is in parity with lay opinion testimony in that the jury is entitled to 

give each equal weight." 

Here, the trial judge gave the model jury instruction on assessing the credibility of expert 

testimony and weighing it together with all other evidence. Notwithstanding the 

uncontroverted diagnosis of ADD, there was a substantial body of evidence from which the 

jury could conclude that plainti� was not handicapped: (1) plainti� was very successful 

academically, graduating summa cum laude from junior college and earning his bachelor's 

degree in the sciences; (2) he performed job responsibilities well, frequently exceeding his 

job requirements during his �rst seventeen years at Ciba; and (3) he was well liked among 

his co-workers and Ciba's clients. This evidence directly contradicted Dr. Fernandez's 

testimony describing ADD symptoms, diagnostic criteria, and life-time duration. 

We hold that a trial judge is not compelled to �nd as a matter of law that a plainti� is 

handicapped under the LAD solely because of uncontroverted medical evidence where 

there is su�icient evidence in the record to support a contrary �nding by the jury. 

II 

  

Plainti� next argues that he was "quali�ed to do his job." Clearly, the evidence 

demonstrates that during plainti�'s seventeen years of prior performance at Ciba he 

frequently exceeded his job requirements and that he was a "valued contributor" to the 

company in 1992, 1993 and 1994. Question 3, posed to the jury with plainti�'s consent, 

speci�cally asked: 

Was plainti�, Gregory J. Domurat, performing the essential functions of his job at a level 

that met defendant Ciba Specialty Chemical Corporation's legitimate expectations at the 

time of his termination? 

  

The jury answered, "No." 

Nothing in the LAD protects employees from termination if they are not performing the 

essential functions of the employer's legitimate expectations. 
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The Law does not prohibit discrimination against the handicapped where "the nature and 

extent of the handicap reasonably precludes the performance of the particular 

employment." N.J.S.A. 10:5-4.1; see also N.J.S.A. 10:5-2.1. (the Law does not "prevent the 

termination or change of the employment of any person who in the opinion of his employer, 

reasonably arrived at, is unable to perform adequately his duties.") 

  

[Clowes, supra, 109 N.J. at 594.] 

  

Moreover, an employer may terminate a handicapped employee where the handicap "in 

fact impedes job performance. There should be no second-guessing the employer." 

Andersen, supra, 89 N.J. at 496. 

The evidence clearly demonstrated that at the time he was terminated, plainti� was unable 

or unwilling to perform his job responsibilities. When he was returned to a full work 

schedule on August 25, 1995, there were no medical restrictions indicted by his own 

treating psychiatrist, Dr. Vasquez; he had rejected substance abuse treatment; he was 

given clearly delineated responsibilities during his probationary period; and he was granted 

extensions of time to complete his work. Nevertheless, his performance continued to 

deteriorate. The jury's �nding that plainti� was not performing the essential functions of his 

job at the time of his termination was adequately supported by the evidence. 

 

III 

  

Plainti� next argues that the trial court erred in its jury charge and jury interrogatories 1 and 

3. Plainti� did not object to the charge at trial, nor did he object to the verdict form, 

indicating that trial counsel perceived no prejudice would result. State v. Wilhely, 63 N.J. 

420, 422 (1973). Failure to object to the charges requires plainti� to make a showing of 

plain error on appeal. R. 1:7-2 and R. 2:10-2. To demonstrate plain error, plainti� must 

show that the unobjected to jury charge and verdict form was "of such a nature as to have 

been clearly capable of producing an unjust result." R. 2:10-2. 

The purpose of jury interrogatories is "to require the jury to speci�cally consider the 

essential issues of the case, to clarify the court's charge to the jury, and to clarify the 

meaning of the verdict and permit error to be localized." Sons of Thunder, Inc. v. Borden, 

Inc., 148 N.J. 396, 419 (1997). Jury interrogatories "are not grounds for a reversal unless 
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they were misleading, confusing or ambiguous." Id. at 418. Here, jury interrogatories 1 and 

3 accurately re�ected the elements plainti� was required to prove and stated properly the 

time frames the jurors should consider in making their determination. Viscik, supra, __ N.J. 

at __. When reviewing a claim of error in a jury charge, we must consider the charge as a 

whole to determine whether it "adequately convey[s] the law to the jury and do[es] not 

mislead or confuse." Zappasodi v. State, 335 N.J. Super. 83, 89 (App. Div. 2000). Our scope 

of review is limited to whether the jury charge, as a whole, was capable of producing an 

unjust result. Ibid. 

Plainti� claims that the trial judge misstated the law and confused the jury by using the 

term "ADD symptoms" in the charge and "may have led the jury to conclude that plainti� 

was not handicapped in 1995 unless his handicaps[,] which all the psychiatrists said 

plainti� had all his life, manifested themselves to his employer, Ciba, in a special way in 

1995." We �nd no merit in this argument. As we have indicated herein, the evidence 

supported the jury's conclusion that plainti� was not handicapped in 1995 because it was 

contrary to the experts' repeated testimony that ADD was a lifelong disability that causes 

"disruption in two areas of functioning _ social, academic or occupational." The evidence 

adequately demonstrated that plainti� functioned well in all three areas prior to 1991 and 

from 1992 to 1994. 

Plainti� further complains that the judge improperly instructed the jury that it could 

disregard the experts' testimony while instructing that they could �nd plainti� handicapped 

by "competent legal evidence in the record to support a medical diagnosis." This charge is 

consistent with our holding that the jury may do precisely what they were instructed to do. 

  

IV 

  

Based upon our holdings herein, we �nd the remainder of plainti�'s arguments without 

su�icient merit to warrant further discussion. R. 2:11-3(e)(1)(E). 

A�irmed. 

Footnote: 1 1 In this appeal, plainti� does not argue that he is handicapped by virtue of 

Lyme disease or that he was discriminated against on the basis of age. 
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Section 504, Rehabilitation Act of 1973 

Section 794. Nondiscrimination under Federal grants and programs; 

promulgation of rules and regulations 

(a) Promulgation of rules and regulations 

No otherwise quali�ed individual with a disability in the United States, as de�ned 

in section 705 (20) of this title, shall, solely by reason of his or her disability, be 

excluded from the participation in, be denied the bene�ts of, or be subjected to 

discrimination under any program or activity receiving Federal �nancial 

assistance or under any program or activity conducted by any Executive agency 

or by the United States Postal Service. The head of each such agency shall 

promulgate such regulations as may be necessary to carry out the amendments 

to this section made by the Rehabilitation, Comprehensive Services, and 

Development Disabilities Act of 1978. Copies of any proposed regulations shall 

be submitted to appropriate authorizing committees of the Congress, and such 

regulation may take e�ect no earlier than the thirtieth day after the date of which 

such regulation is so submitted to such committees. See also 29 CFR Part 32 

and 29 CFR Part 37. 

(b) "Program or activity" de�ned 

For the purposes of this section, the term "program or activity" means all of the 

operations of -- 

(1)(A) a department, agency, special purpose district, or other instrumentality of a 

State or of a local government; or 

(B) the entity of such State or local government that distributes such assistance 

and each such department or agency (and each other State or local government 

entity) to which the assistance is extended, in the case of assistance to a State or 

local government; 
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(2)(A) a college, university, or other postsecondary institution, or a public system 

of higher education; or 

(B) a local educational agency (as de�ned in section 8801 of Title 20), system of 

vocational education, or other school system; 

(3)(A) an entire corporation, partnership, or other private organization, or an 

entire sole proprietorship -- 

(i) if assistance is extended to such corporation, partnership, private organization, 

or sole proprietorship as a whole; or 

(ii) which is principally engaged in the business of providing education, health 

care, housing, social services, or parks and recreation; or 

(B) the entire plant or other comparable, geographically separate facility to which 

Federal �nancial assistance is extended, in the case of any other corporation, 

partnership, private organization, or sole proprietorship; or 

(4) any other entity which is established by two or more of the entities described 

in paragraph (l), (2) or (3); any part of which is extended Federal �nancial 

assistance. 

(c) Signi�cant structural alterations by small providers 

Small providers are not required by subsection (a) to make signi�cant structural 

alterations to their existing facilities for the purpose of assuring program 

accessibility, if alternative means of providing the services is available. The terms 

used in this subsection shall be construed with reference to the regulations 

existing on March 22, 1988. 

(d) Standards used in determining violation of section 

The standards used to determine whether this section has been violated in a 

complaint alleging employment discrimination under this section shall be the 

standards applied under title I of the Americans with Disabilities Act of 1990 (42 
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U.S.C. 12111 et seq.) and the provisions of sections 501 through 504, and 510, 

of the Americans with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 

12210), as such sections related to employment. 

 

Section 794a. Remedies and attorney fees 

(a)(1) The remedies, procedures, and rights set forth in section 717 of the Civil 

Rights Act of 1964 (42 U.S.C. 2000e-16), including the application of sections 

706(f) through 706 (k) [42 U.S.C. 2000e-5(f) through k)] shall be available, with 

respect to any complaint under section 791 of this title, to any employee or 

applicant for employment aggrieved by the �nal disposition of such complaint, or 

by the failure to take �nal action on such complaint. In fashioning an equitable or 

a�irmative action remedy under such section, a court may take into account the 

reasonableness of the cost of any necessary work place accommodation, and 

the availability of alternative therefor or other appropriate relief in order to 

achieve an equitable and appropriate remedy. 

(2) The remedies, procedures, and rights set forth in title VI of the Civil Rights Act 

of 1964 (42 U.S.C. 2000d et seq)shall be available to any person aggrieved by 

any act or failure to act by any recipient of Federal assistance or Federal provider 

of such assistant under section 794 of this title. 

(b) In any action or proceeding to enforce or charge a violation of a provision of 

this subchapter, the court, in its discretion, may allow the prevailing party, other 

than the United States, a reasonable attorney's fee as part of the costs. 
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DSSDUHQW�WR�QHZ�JHQHUDWLRQV�

7KLV�G\QDPLF�FDQ�EH�VHHQ�LQ�WKH�1DWLRQ�V�H[SHULHQFH�ZLWK�JD\�DQG�
OHVELDQ�ULJKWV�� �:HOO� LQWR�WKH���WK�FHQWXU\��PDQ\�6WDWHV�FRQGHPQHG�
VDPH�VH[�LQWLPDF\�DV�LPPRUDO��DQG�KRPRVH[XDOLW\�ZDV�WUHDWHG�DV�DQ
LOOQHVV�� /DWHU�LQ�WKH�FHQWXU\��FXOWXUDO�DQG�SROLWLFDO�GHYHORSPHQWV�DO�
ORZHG�VDPH�VH[�FRXSOHV�WR�OHDG�PRUH�RSHQ�DQG�SXEOLF�OLYHV���([WHQVLYH�
SXEOLF�DQG�SULYDWH�GLDORJXH�IROORZHG��DORQJ�ZLWK�VKLIWV�LQ�SXEOLF�DWWL�
WXGHV�� 4XHVWLRQV�DERXW�WKH�OHJDO�WUHDWPHQW�RI�JD\V�DQG�OHVELDQV�VRRQ
UHDFKHG�WKH�FRXUWV��ZKHUH�WKH\�FRXOG�EH�GLVFXVVHG� LQ�WKH� IRUPDO�GLV�
FRXUVH�RI�WKH�ODZ���,Q�������WKLV�&RXUW�RYHUUXOHG�LWV������GHFLVLRQ�LQ�
%RZHUV�Y��+DUGZLFN������8��6�������ZKLFK�XSKHOG�D�*HRUJLD�ODZ�WKDW
FULPLQDOL]HG�FHUWDLQ�KRPRVH[XDO�DFWV��FRQFOXGLQJ�ODZV�PDNLQJ�VDPH�
VH[� LQWLPDF\� D� FULPH� �GHPHD>Q@� WKH� OLYHV� RI� KRPRVH[XDO� SHUVRQV���
/DZUHQFH�Y��7H[DV������8��6�������������,Q�������WKH� IHGHUDO�'HIHQVH�
RI�0DUULDJH�$FW�ZDV�DOVR�VWUXFN�GRZQ�� 8QLWHG�6WDWHV�Y��:LQGVRU������
8��6�� BBB�� 1XPHURXV� VDPH�VH[�PDUULDJH� FDVHV� UHDFKLQJ� WKH� IHGHUDO
FRXUWV�DQG�VWDWH�VXSUHPH�FRXUWV�KDYH�DGGHG�WR�WKH�GLDORJXH�� �3S�����
����

�E��7KH�)RXUWHHQWK�$PHQGPHQW�UHTXLUHV�D�6WDWH�WR� OLFHQVH�D�PDU�
ULDJH�EHWZHHQ�WZR�SHRSOH�RI�WKH�VDPH�VH[�� 3S���������

����7KH� IXQGDPHQWDO� OLEHUWLHV� SURWHFWHG� E\� WKH� )RXUWHHQWK�
$PHQGPHQW�V�'XH�3URFHVV�&ODXVH�H[WHQG�WR�FHUWDLQ�SHUVRQDO�FKRLFHV�
FHQWUDO�WR�LQGLYLGXDO�GLJQLW\�DQG�DXWRQRP\��LQFOXGLQJ�LQWLPDWH�FKRLF�
HV� GHILQLQJ� SHUVRQDO� LGHQWLW\� DQG� EHOLHIV�� � 6HH�� H�J��� (LVHQVWDGW� Y��
%DLUG�� ���� 8��6�� ����� �����*ULVZROG� Y�� &RQQHFWLFXW�� ���� 8��6�� �����
����������&RXUWV�PXVW�H[HUFLVH�UHDVRQHG�MXGJPHQW�LQ�LGHQWLI\LQJ�LQ�
WHUHVWV�RI�WKH�SHUVRQ�VR�IXQGDPHQWDO�WKDW�WKH�6WDWH�PXVW�DFFRUG�WKHP
LWV� UHVSHFW�� +LVWRU\� DQG� WUDGLWLRQ� JXLGH� DQG� GLVFLSOLQH� WKH� LQTXLU\
EXW�GR�QRW� VHW� LWV� RXWHU�ERXQGDULHV�� �:KHQ�QHZ� LQVLJKW� UHYHDOV�GLV�
FRUG�EHWZHHQ�WKH�&RQVWLWXWLRQ�V�FHQWUDO�SURWHFWLRQV�DQG�D�UHFHLYHG�OH�
JDO�VWULFWXUH��D�FODLP�WR�OLEHUW\�PXVW�EH�DGGUHVVHG�

$SSO\LQJ�WKHVH�WHQHWV��WKH�&RXUW�KDV�ORQJ�KHOG�WKH�ULJKW�WR�PDUU\�LV�
SURWHFWHG�E\�WKH�&RQVWLWXWLRQ�� �)RU�H[DPSOH��/RYLQJ�Y��9LUJLQLD������
8��6�� ��� ���� LQYDOLGDWHG� EDQV� RQ� LQWHUUDFLDO� XQLRQV�� DQG�7XUQHU� Y��
6DIOH\������8��6����������KHOG�WKDW�SULVRQHUV�FRXOG�QRW�EH�GHQLHG�WKH
ULJKW� WR�PDUU\�� �7R�EH�VXUH�� WKHVH�FDVHV�SUHVXPHG�D�UHODWLRQVKLS� LQ�

162 



��&LWH�DV�� ����8��6��BBBB��������

6\OODEXV�

YROYLQJ�RSSRVLWH�VH[�SDUWQHUV��DV�GLG�%DNHU�Y��1HOVRQ������8��6�������D�
RQH�OLQH�VXPPDU\�GHFLVLRQ�LVVXHG�LQ�������KROGLQJ�WKDW�WKH�H[FOXVLRQ�
RI�VDPH�VH[�FRXSOHV�IURP�PDUULDJH�GLG�QRW�SUHVHQW�D�VXEVWDQWLDO�IHG�
HUDO�TXHVWLRQ�� %XW�RWKHU��PRUH�LQVWUXFWLYH�SUHFHGHQWV�KDYH�H[SUHVVHG�
EURDGHU�SULQFLSOHV�� 6HH��H�J���/DZUHQFH��VXSUD��DW������ � ,Q�DVVHVVLQJ
ZKHWKHU� WKH� IRUFH�DQG� UDWLRQDOH� RI� LWV� FDVHV� DSSO\� WR� VDPH�VH[� FRX�
SOHV��WKH�&RXUW�PXVW�UHVSHFW�WKH�EDVLF�UHDVRQV�ZK\�WKH�ULJKW�WR�PDUU\�
KDV� EHHQ� ORQJ� SURWHFWHG�� 6HH�� H�J��� (LVHQVWDGW�� VXSUD�� DW� ���������
7KLV�DQDO\VLV�FRPSHOV�WKH�FRQFOXVLRQ�WKDW�VDPH�VH[�FRXSOHV�PD\�H[�
HUFLVH�WKH�ULJKW�WR�PDUU\���3S��������

����)RXU� SULQFLSOHV� DQG� WUDGLWLRQV� GHPRQVWUDWH� WKDW� WKH� UHD�
VRQV� PDUULDJH� LV� IXQGDPHQWDO� XQGHU� WKH� &RQVWLWXWLRQ� DSSO\� ZLWK
HTXDO�IRUFH�WR�VDPH�VH[�FRXSOHV���7KH�ILUVW�SUHPLVH�RI�WKLV�&RXUW�V�UHO�
HYDQW�SUHFHGHQWV� LV�WKDW�WKH�ULJKW�WR�SHUVRQDO�FKRLFH�UHJDUGLQJ�PDU�
ULDJH�LV�LQKHUHQW�LQ�WKH�FRQFHSW�RI�LQGLYLGXDO�DXWRQRP\���7KLV�DELGLQJ�
FRQQHFWLRQ�EHWZHHQ�PDUULDJH�DQG� OLEHUW\� LV�ZK\�/RYLQJ� LQYDOLGDWHG�
LQWHUUDFLDO� PDUULDJH� EDQV� XQGHU� WKH� 'XH� 3URFHVV� &ODXVH�� � 6HH� ����
8��6���DW������'HFLVLRQV�DERXW�PDUULDJH�DUH�DPRQJ�WKH�PRVW�LQWLPDWH
WKDW�DQ� LQGLYLGXDO�FDQ�PDNH�� �6HH�/DZUHQFH��VXSUD��DW� ����� �7KLV�LV�
WUXH�IRU�DOO�SHUVRQV��ZKDWHYHU�WKHLU�VH[XDO�RULHQWDWLRQ��

$�VHFRQG�SULQFLSOH�LQ�WKLV�&RXUW�V�MXULVSUXGHQFH�LV�WKDW�WKH�ULJKW�WR
PDUU\�LV�IXQGDPHQWDO�EHFDXVH�LW�VXSSRUWV�D�WZR�SHUVRQ�XQLRQ�XQOLNH�
DQ\�RWKHU� LQ� LWV� LPSRUWDQFH�WR�WKH� FRPPLWWHG� LQGLYLGXDOV�� �7KH� LQWL�
PDWH� DVVRFLDWLRQ� SURWHFWHG�E\� WKLV� ULJKW� ZDV� FHQWUDO� WR�*ULVZROG�Y��
&RQQHFWLFXW�� ZKLFK� KHOG� WKH�&RQVWLWXWLRQ� SURWHFWV� WKH� ULJKW� RI�PDU�
ULHG�FRXSOHV�WR�XVH�FRQWUDFHSWLRQ������8��6���DW������DQG�ZDV�DFNQRZO�
HGJHG�LQ�7XUQHU��VXSUD��DW������6DPH�VH[�FRXSOHV�KDYH�WKH�VDPH�ULJKW
DV�RSSRVLWH�VH[�FRXSOHV�WR�HQMR\�LQWLPDWH�DVVRFLDWLRQ��D�ULJKW�H[WHQG�
LQJ� EH\RQG� PHUH� IUHHGRP� IURP� ODZV� PDNLQJ� VDPH�VH[� LQWLPDF\� D
FULPLQDO�RIIHQVH�� 6HH�/DZUHQFH��VXSUD��DW������

$�WKLUG�EDVLV�IRU�SURWHFWLQJ�WKH�ULJKW�WR�PDUU\�LV�WKDW�LW�VDIHJXDUGV
FKLOGUHQ�DQG�IDPLOLHV�DQG�WKXV�GUDZV�PHDQLQJ�IURP�UHODWHG�ULJKWV�RI�
FKLOGUHDULQJ��SURFUHDWLRQ��DQG�HGXFDWLRQ���6HH��H�J���3LHUFH�Y��6RFLHW\�RI�
6LVWHUV�� ����8��6�� ����� �:LWKRXW� WKH� UHFRJQLWLRQ�� VWDELOLW\�� DQG� SUH�
GLFWDELOLW\� PDUULDJH� RIIHUV�� FKLOGUHQ� VXIIHU� WKH� VWLJPD� RI� NQRZLQJ�
WKHLU� IDPLOLHV�DUH� VRPHKRZ� OHVVHU�� � 7KH\� DOVR� VXIIHU� WKH� VLJQLILFDQW
PDWHULDO� FRVWV� RI� EHLQJ� UDLVHG�E\�XQPDUULHG�SDUHQWV�� UHOHJDWHG� WR� D�
PRUH�GLIILFXOW�DQG�XQFHUWDLQ�IDPLO\�OLIH���7KH�PDUULDJH�ODZV�DW�LVVXH
WKXV� KDUP� DQG� KXPLOLDWH� WKH� FKLOGUHQ� RI� VDPH�VH[� FRXSOHV�� � 6HH�
:LQGVRU��VXSUD��DW�BBB�� 7KLV�GRHV�QRW�PHDQ�WKDW�WKH�ULJKW�WR�PDUU\�LV
OHVV�PHDQLQJIXO�IRU�WKRVH�ZKR�GR�QRW�RU�FDQQRW�KDYH�FKLOGUHQ���3UHFH�
GHQW� SURWHFWV� WKH� ULJKW� RI� D�PDUULHG� FRXSOH� QRW� WR� SURFUHDWH�� VR� WKH�
ULJKW�WR�PDUU\�FDQQRW�EH�FRQGLWLRQHG�RQ�WKH�FDSDFLW\�RU�FRPPLWPHQW�
WR�SURFUHDWH��
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)LQDOO\�� WKLV�&RXUW�V� FDVHV�DQG� WKH�1DWLRQ�V� WUDGLWLRQV�PDNH� FOHDU�
WKDW� PDUULDJH� LV� D� NH\VWRQH� RI� WKH� 1DWLRQ�V� VRFLDO� RUGHU�� � 6HH�
0D\QDUG�Y��+LOO������8��6������������ �6WDWHV�KDYH�FRQWULEXWHG�WR�WKH�
IXQGDPHQWDO� FKDUDFWHU� RI� PDUULDJH� E\� SODFLQJ� LW� DW� WKH� FHQWHU� RI�
PDQ\�IDFHWV�RI� WKH�OHJDO�DQG�VRFLDO�RUGHU�� �7KHUH�LV�QR�GLIIHUHQFH�EH�
WZHHQ� VDPH��DQG�RSSRVLWH�VH[� FRXSOHV�ZLWK�UHVSHFW�WR�WKLV�SULQFLSOH�
\HW�VDPH�VH[�FRXSOHV�DUH�GHQLHG�WKH�FRQVWHOODWLRQ�RI�EHQHILWV�WKDW�WKH
6WDWHV� KDYH� OLQNHG� WR�PDUULDJH� DQG� DUH� FRQVLJQHG� WR� DQ� LQVWDELOLW\
PDQ\�RSSRVLWH�VH[�FRXSOHV�ZRXOG�ILQG�LQWROHUDEOH���,W�LV�GHPHDQLQJ�WR�
ORFN�VDPH�VH[�FRXSOHV�RXW�RI�D�FHQWUDO�LQVWLWXWLRQ�RI�WKH�1DWLRQ�V�VRFL�
HW\��IRU�WKH\�WRR�PD\�DVSLUH�WR�WKH�WUDQVFHQGHQW�SXUSRVHV�RI�PDUULDJH��

7KH� OLPLWDWLRQ� RI�PDUULDJH� WR�RSSRVLWH�VH[� FRXSOHV�PD\� ORQJ�KDYH�
VHHPHG�QDWXUDO�DQG�MXVW��EXW�LWV�LQFRQVLVWHQF\�ZLWK�WKH�FHQWUDO�PHDQ�
LQJ�RI�WKH�IXQGDPHQWDO�ULJKW�WR�PDUU\�LV�QRZ�PDQLIHVW���3S���������

����7KH�ULJKW�RI�VDPH�VH[�FRXSOHV�WR�PDUU\�LV�DOVR�GHULYHG�IURP
WKH�)RXUWHHQWK�$PHQGPHQW�V�JXDUDQWHH�RI�HTXDO�SURWHFWLRQ���7KH�'XH�
3URFHVV�&ODXVH�DQG� WKH�(TXDO�3URWHFWLRQ�&ODXVH�DUH� FRQQHFWHG� LQ� D�
SURIRXQG�ZD\�� 5LJKWV�LPSOLFLW�LQ�OLEHUW\�DQG�ULJKWV�VHFXUHG�E\�HTXDO�
SURWHFWLRQ� PD\� UHVW� RQ� GLIIHUHQW� SUHFHSWV� DQG� DUH� QRW� DOZD\V� FR�
H[WHQVLYH��\HW�HDFK�PD\�EH�LQVWUXFWLYH�DV�WR�WKH�PHDQLQJ�DQG�UHDFK�RI�
WKH�RWKHU�� 7KLV�G\QDPLF� LV�UHIOHFWHG� LQ�/RYLQJ��ZKHUH�WKH�&RXUW� LQ�
YRNHG�ERWK�WKH�(TXDO�3URWHFWLRQ�&ODXVH�DQG�WKH�'XH�3URFHVV�&ODXVH�
DQG�LQ�=DEORFNL�Y��5HGKDLO������8��6�������ZKHUH�WKH�&RXUW�LQYDOLGDW�
HG�D�ODZ�EDUULQJ�IDWKHUV�GHOLQTXHQW�RQ�FKLOG�VXSSRUW�SD\PHQWV�IURP
PDUU\LQJ���,QGHHG��UHFRJQL]LQJ�WKDW�QHZ�LQVLJKWV�DQG�VRFLHWDO�XQGHU�
VWDQGLQJV�FDQ�UHYHDO�XQMXVWLILHG�LQHTXDOLW\�ZLWKLQ�IXQGDPHQWDO�LQVWL�
WXWLRQV�WKDW�RQFH�SDVVHG�XQQRWLFHG�DQG�XQFKDOOHQJHG��WKLV�&RXUW�KDV
LQYRNHG� HTXDO�SURWHFWLRQ�SULQFLSOHV�WR� LQYDOLGDWH� ODZV� LPSRVLQJ� VH[�
EDVHG� LQHTXDOLW\� RQ� PDUULDJH�� VHH�� H�J��� .LUFKEHUJ� Y�� )HHQVWUD�� ����
8��6�� ����� ��������� DQG� FRQILUPHG� WKH� UHODWLRQ�EHWZHHQ� OLEHUW\� DQG�
HTXDOLW\��VHH��H�J���0��/��%��Y��6��/��-�������8��6�����������������

7KH�&RXUW�KDV�DFNQRZOHGJHG�WKH�LQWHUORFNLQJ�QDWXUH�RI�WKHVH�FRQ�
VWLWXWLRQDO� VDIHJXDUGV� LQ� WKH� FRQWH[W� RI� WKH� OHJDO� WUHDWPHQW� RI� JD\V
DQG� OHVELDQV� �6HH�/DZUHQFH�� ����8��6��� DW� ����� � 7KLV� G\QDPLF� DOVR�
DSSOLHV�WR�VDPH�VH[�PDUULDJH���7KH�FKDOOHQJHG�ODZV�EXUGHQ�WKH�OLEHU�
W\�RI�VDPH�VH[�FRXSOHV��DQG�WKH\�DEULGJH�FHQWUDO�SUHFHSWV�RI�HTXDOLW\�
7KH�PDUULDJH�ODZV�DW�LVVXH�DUH�LQ�HVVHQFH�XQHTXDO��6DPH�VH[�FRXSOHV
DUH�GHQLHG�EHQHILWV�DIIRUGHG�RSSRVLWH�VH[�FRXSOHV�DQG�DUH�EDUUHG�IURP�
H[HUFLVLQJ�D� IXQGDPHQWDO�ULJKW���(VSHFLDOO\�DJDLQVW�D�ORQJ�KLVWRU\�RI�
GLVDSSURYDO�RI�WKHLU�UHODWLRQVKLSV��WKLV�GHQLDO�ZRUNV�D�JUDYH�DQG�FRQ�
WLQXLQJ�KDUP�� VHUYLQJ� WR�GLVUHVSHFW�DQG�VXERUGLQDWH�JD\V�DQG� OHVEL�
DQV���3S���������

���� 7KH�ULJKW�WR�PDUU\�LV�D�IXQGDPHQWDO�ULJKW�LQKHUHQW�LQ�WKH
OLEHUW\�RI�WKH�SHUVRQ�� DQG�XQGHU� WKH�'XH�3URFHVV� DQG�(TXDO�3URWHF�
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WLRQ�&ODXVHV�RI� WKH�)RXUWHHQWK�$PHQGPHQW� FRXSOHV� RI� WKH� VDPH�VH[�
PD\�QRW�EH�GHSULYHG�RI�WKDW�ULJKW�DQG�WKDW�OLEHUW\���6DPH�VH[�FRXSOHV�
PD\� H[HUFLVH� WKH� IXQGDPHQWDO� ULJKW� WR�PDUU\�� %DNHU� Y��1HOVRQ� LV�
RYHUUXOHG�� 7KH�6WDWH�ODZV�FKDOOHQJHG�E\�WKH�SHWLWLRQHUV�LQ�WKHVH�FDV�
HV�DUH�KHOG�LQYDOLG�WR�WKH�H[WHQW�WKH\�H[FOXGH�VDPH�VH[�FRXSOHV�IURP�
FLYLO�PDUULDJH�RQ�WKH�VDPH�WHUPV�DQG�FRQGLWLRQV�DV�RSSRVLWH�VH[�FRX�
SOHV�� 3S���������

����7KHUH�PD\� EH� DQ� LQLWLDO� LQFOLQDWLRQ� WR� DZDLW� IXUWKHU� OHJLVOD�
WLRQ�� OLWLJDWLRQ�� DQG� GHEDWH�� EXW� UHIHUHQGD�� OHJLVODWLYH� GHEDWHV�� DQG
JUDVVURRWV�FDPSDLJQV��VWXGLHV�DQG�RWKHU�ZULWLQJV��DQG�H[WHQVLYH�OLWL�
JDWLRQ� LQ� VWDWH� DQG� IHGHUDO� FRXUWV� KDYH� OHG� WR� DQ� HQKDQFHG� XQGHU�
VWDQGLQJ�RI�WKH�LVVXH���:KLOH�WKH�&RQVWLWXWLRQ�FRQWHPSODWHV�WKDW�GH�
PRFUDF\� LV� WKH� DSSURSULDWH� SURFHVV� IRU� FKDQJH�� LQGLYLGXDOV�ZKR� DUH�
KDUPHG� QHHG� QRW� DZDLW� OHJLVODWLYH� DFWLRQ� EHIRUH� DVVHUWLQJ� D� IXQGD�
PHQWDO�ULJKW���%RZHUV��LQ�HIIHFW��XSKHOG�VWDWH�DFWLRQ�WKDW�GHQLHG�JD\V�
DQG�OHVELDQV�D�IXQGDPHQWDO�ULJKW���7KRXJK�LW�ZDV�HYHQWXDOO\�UHSXGL�
DWHG��PHQ�DQG�ZRPHQ�VXIIHUHG�SDLQ�DQG�KXPLOLDWLRQ�LQ� WKH� LQWHULP��
DQG�WKH�HIIHFWV�RI�WKHVH� LQMXULHV�QR�GRXEW�OLQJHUHG� ORQJ�DIWHU�%RZHUV�
ZDV� RYHUUXOHG�� � $� UXOLQJ� DJDLQVW� VDPH�VH[� FRXSOHV� ZRXOG� KDYH� WKH�
VDPH�HIIHFW�DQG�ZRXOG�EH�XQMXVWLILHG�XQGHU� WKH�)RXUWHHQWK�$PHQG�
PHQW�� 7KH� SHWLWLRQHUV�� VWRULHV� VKRZ� WKH� XUJHQF\� RI� WKH� LVVXH� WKH\�
SUHVHQW�WR�WKH�&RXUW��ZKLFK�KDV�D�GXW\�WR�DGGUHVV� WKHVH�FODLPV�DQG
DQVZHU�WKHVH�TXHVWLRQV���5HVSRQGHQWV��DUJXPHQW�WKDW�DOORZLQJ�VDPH�
VH[� FRXSOHV� WR�ZHG�ZLOO� KDUP�PDUULDJH� DV� DQ� LQVWLWXWLRQ� UHVWV� RQ� D
FRXQWHULQWXLWLYH� YLHZ� RI� RSSRVLWH�VH[� FRXSOHV�� GHFLVLRQV� DERXW� PDU�
ULDJH� DQG� SDUHQWKRRG�� )LQDOO\�� WKH� )LUVW� $PHQGPHQW� HQVXUHV� WKDW
UHOLJLRQV�� WKRVH� ZKR� DGKHUH� WR� UHOLJLRXV� GRFWULQHV�� DQG� RWKHUV� KDYH�
SURWHFWLRQ� DV� WKH\� VHHN� WR� WHDFK� WKH� SULQFLSOHV� WKDW� DUH� VR� IXOILOOLQJ
DQG�VR�FHQWUDO�WR�WKHLU�OLYHV�DQG�IDLWKV���3S��������

�F��7KH�)RXUWHHQWK�$PHQGPHQW�UHTXLUHV�6WDWHV�WR�UHFRJQL]H�VDPH�
VH[�PDUULDJHV�YDOLGO\�SHUIRUPHG�RXW�RI�6WDWH���6LQFH�VDPH�VH[�FRXSOHV
PD\�QRZ�H[HUFLVH�WKH�IXQGDPHQWDO�ULJKW�WR�PDUU\�LQ�DOO�6WDWHV��WKHUH�
LV�QR�ODZIXO�EDVLV�IRU�D�6WDWH�WR�UHIXVH�WR�UHFRJQL]H�D�ODZIXO�VDPH�VH[
PDUULDJH�SHUIRUPHG� LQ�DQRWKHU�6WDWH� RQ�WKH�JURXQG�RI� LWV� VDPH�VH[
FKDUDFWHU���3S���������

����)���G������UHYHUVHG��

.(11('<��-���GHOLYHUHG�WKH�RSLQLRQ�RI�WKH�&RXUW��LQ�ZKLFK�*,16%85*��
%5(<(5�� 62720$<25�� DQG� .$*$1�� --��� MRLQHG�� 52%(576�� &��-��� ILOHG� D�
GLVVHQWLQJ� RSLQLRQ�� LQ�ZKLFK�6&$/,$� DQG�7+20$6��--��� MRLQHG�� 6&$/,$��
-���ILOHG�D�GLVVHQWLQJ�RSLQLRQ��LQ�ZKLFK�7+20$6��-���MRLQHG���7+20$6��-���
ILOHG�D�GLVVHQWLQJ�RSLQLRQ��LQ�ZKLFK�6&$/,$��-���MRLQHG�� $/,72��-���ILOHG�D�
GLVVHQWLQJ�RSLQLRQ��LQ�ZKLFK�6&$/,$�DQG�7+20$6��--���MRLQHG��
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2SLQLRQ�RI�WKH�&RXUW�

127,&(�� 7KLV�RSLQLRQ�LV�VXEMHFW�WR�IRUPDO�UHYLVLRQ�EHIRUH�SXEOLFDWLRQ�LQ�WKH
SUHOLPLQDU\� SULQW� RI� WKH�8QLWHG� 6WDWHV�5HSRUWV�� 5HDGHUV� DUH� UHTXHVWHG� WR
QRWLI\�WKH�5HSRUWHU�RI�'HFLVLRQV��6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV��:DVK�
LQJWRQ�� '��&�� ������� RI� DQ\� W\SRJUDSKLFDO� RU� RWKHU� IRUPDO� HUURUV�� LQ� RUGHU
WKDW�FRUUHFWLRQV�PD\�EH�PDGH�EHIRUH�WKH�SUHOLPLQDU\�SULQW�JRHV�WR�SUHVV��
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7KH�&RQVWLWXWLRQ�SURPLVHV�OLEHUW\�WR�DOO�ZLWKLQ�LWV�UHDFK�
D� OLEHUW\� WKDW� LQFOXGHV� FHUWDLQ� VSHFLILF� ULJKWV� WKDW� DOORZ�
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SHUVRQV��ZLWKLQ�D�ODZIXO�UHDOP��WR�GHILQH�DQG�H[SUHVV�WKHLU�
LGHQWLW\�� 7KH�SHWLWLRQHUV� LQ� WKHVH� FDVHV� VHHN�WR� ILQG�WKDW
OLEHUW\�E\�PDUU\LQJ�VRPHRQH� RI� WKH� VDPH�VH[�DQG�KDYLQJ�
WKHLU� PDUULDJHV� GHHPHG� ODZIXO� RQ� WKH� VDPH� WHUPV� DQG
FRQGLWLRQV� DV� PDUULDJHV� EHWZHHQ� SHUVRQV� RI� WKH� RSSRVLWH�
VH[��

,�

7KHVH� FDVHV� FRPH� IURP�0LFKLJDQ��.HQWXFN\��2KLR�� DQG�
7HQQHVVHH�� 6WDWHV� WKDW� GHILQH� PDUULDJH� DV� D� XQLRQ� EH�
WZHHQ� RQH�PDQ�DQG� RQH�ZRPDQ�� 6HH�� H�J���0LFK��&RQVW���
$UW�� ,�� †���� .\�� &RQVW�� †���$�� 2KLR� 5HY�� &RGH� $QQ�
†�������� �/H[LV� ������� 7HQQ�� &RQVW��� $UW�� ;,�� †���� � 7KH�
SHWLWLRQHUV� DUH� ��� VDPH�VH[� FRXSOHV� DQG� WZR� PHQ� ZKRVH
VDPH�VH[� SDUWQHUV� DUH� GHFHDVHG�� � 7KH� UHVSRQGHQWV� DUH
VWDWH� RIILFLDOV� UHVSRQVLEOH� IRU� HQIRUFLQJ� WKH� ODZV� LQ� TXHV�
WLRQ�� 7KH� SHWLWLRQHUV� FODLP� WKH� UHVSRQGHQWV� YLRODWH� WKH
)RXUWHHQWK� $PHQGPHQW� E\� GHQ\LQJ� WKHP� WKH� ULJKW� WR�
PDUU\� RU� WR� KDYH� WKHLU�PDUULDJHV�� ODZIXOO\� SHUIRUPHG� LQ
DQRWKHU�6WDWH��JLYHQ�IXOO�UHFRJQLWLRQ�
3HWLWLRQHUV� ILOHG� WKHVH� VXLWV� LQ� 8QLWHG� 6WDWHV� 'LVWULFW�

&RXUWV�LQ�WKHLU�KRPH�6WDWHV���(DFK�'LVWULFW�&RXUW�UXOHG�LQ�
WKHLU� IDYRU�� &LWDWLRQV� WR� WKRVH� FDVHV� DUH� LQ� $SSHQGL[� $��
LQIUD�� 7KH� UHVSRQGHQWV� DSSHDOHG� WKH� GHFLVLRQV� DJDLQVW�
WKHP�WR�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV� IRU�WKH�6L[WK�
&LUFXLW�� ,W�FRQVROLGDWHG� WKH� FDVHV�DQG� UHYHUVHG� WKH� MXGJ�
PHQWV�RI�WKH�'LVWULFW�&RXUWV���'H%RHU�Y��6Q\GHU������)���G�
�������������7KH�&RXUW�RI�$SSHDOV�KHOG�WKDW�D�6WDWH�KDV�QR�
FRQVWLWXWLRQDO�REOLJDWLRQ�WR� OLFHQVH�VDPH�VH[�PDUULDJHV�RU�
WR�UHFRJQL]H�VDPH�VH[�PDUULDJHV�SHUIRUPHG�RXW�RI�6WDWH��
7KH� SHWLWLRQHUV� VRXJKW� FHUWLRUDUL�� � 7KLV� &RXUW� JUDQWHG�

UHYLHZ�� OLPLWHG� WR� WZR� TXHVWLRQV�� � ���� 8��6�� BBB� ��������
7KH�ILUVW��SUHVHQWHG�E\�WKH�FDVHV�IURP�0LFKLJDQ�DQG�.HQ�
WXFN\�� LV�ZKHWKHU� WKH�)RXUWHHQWK�$PHQGPHQW� UHTXLUHV� D
6WDWH� WR� OLFHQVH� D� PDUULDJH� EHWZHHQ� WZR� SHRSOH� RI� WKH�
VDPH�VH[�� 7KH�VHFRQG��SUHVHQWHG�E\�WKH�FDVHV�IURP�2KLR��
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7HQQHVVHH�� DQG�� DJDLQ�� .HQWXFN\�� LV� ZKHWKHU� WKH� )RXU�
WHHQWK�$PHQGPHQW�UHTXLUHV�D�6WDWH� WR�UHFRJQL]H� D�VDPH�
VH[�PDUULDJH�OLFHQVHG�DQG�SHUIRUPHG�LQ�D�6WDWH�ZKLFK�GRHV
JUDQW�WKDW�ULJKW��

,,�

%HIRUH� DGGUHVVLQJ� WKH� SULQFLSOHV� DQG� SUHFHGHQWV� WKDW
JRYHUQ�WKHVH�FDVHV��LW�LV�DSSURSULDWH�WR�QRWH�WKH�KLVWRU\�RI�
WKH�VXEMHFW�QRZ�EHIRUH�WKH�&RXUW��

$�

)URP� WKHLU� EHJLQQLQJ� WR� WKHLU� PRVW� UHFHQW� SDJH�� WKH�
DQQDOV� RI� KXPDQ� KLVWRU\� UHYHDO� WKH� WUDQVFHQGHQW� LP�
SRUWDQFH�RI�PDUULDJH�� �7KH�OLIHORQJ�XQLRQ�RI�D�PDQ�DQG�D�
ZRPDQ� DOZD\V� KDV� SURPLVHG� QRELOLW\� DQG� GLJQLW\� WR� DOO
SHUVRQV��ZLWKRXW�UHJDUG�WR�WKHLU�VWDWLRQ�LQ� OLIH�� �0DUULDJH
LV� VDFUHG� WR� WKRVH� ZKR� OLYH� E\� WKHLU� UHOLJLRQV� DQG� RIIHUV
XQLTXH�IXOILOOPHQW�WR�WKRVH�ZKR�ILQG�PHDQLQJ�LQ�WKH�VHFX�
ODU�UHDOP�� ,WV�G\QDPLF�DOORZV�WZR�SHRSOH�WR�ILQG�D�OLIH�WKDW�
FRXOG�QRW�EH� IRXQG�DORQH�� IRU�D�PDUULDJH�EHFRPHV�JUHDWHU
WKDQ� MXVW� WKH� WZR� SHUVRQV�� 5LVLQJ� IURP� WKH� PRVW� EDVLF�
KXPDQ�QHHGV��PDUULDJH� LV�HVVHQWLDO�WR�RXU�PRVW�SURIRXQG
KRSHV�DQG�DVSLUDWLRQV��
7KH� FHQWUDOLW\� RI� PDUULDJH� WR� WKH� KXPDQ� FRQGLWLRQ

PDNHV�LW�XQVXUSULVLQJ�WKDW�WKH�LQVWLWXWLRQ�KDV�H[LVWHG� IRU�
PLOOHQQLD� DQG� DFURVV� FLYLOL]DWLRQV�� � 6LQFH� WKH� GDZQ� RI�
KLVWRU\�� PDUULDJH� KDV� WUDQVIRUPHG� VWUDQJHUV� LQWR� UHOD�
WLYHV�� ELQGLQJ� IDPLOLHV� DQG� VRFLHWLHV� WRJHWKHU�� � &RQIXFLXV�
WDXJKW�WKDW�PDUULDJH�OLHV�DW�WKH�IRXQGDWLRQ�RI�JRYHUQPHQW��
�� /L� &KL�� %RRN� RI� 5LWHV� ���� �&�� &KDL���:��&KDL� HGV��� -��
/HJJH� WUDQVO�� ������� � 7KLV� ZLVGRP� ZDV� HFKRHG� FHQWXULHV�
ODWHU� DQG� KDOI� D� ZRUOG� DZD\� E\� &LFHUR��ZKR�ZURWH�� �7KH
ILUVW�ERQG�RI�VRFLHW\� LV�PDUULDJH��QH[W��FKLOGUHQ��DQG�WKHQ
WKH� IDPLO\��� 6HH�'H� 2IILFLLV� ��� �:��0LOOHU� WUDQVO�� ������
7KHUH�DUH�XQWROG� UHIHUHQFHV� WR� WKH�EHDXW\� RI�PDUULDJH� LQ
UHOLJLRXV�DQG�SKLORVRSKLFDO� WH[WV�VSDQQLQJ�WLPH��FXOWXUHV��
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DQG� IDLWKV�� DV� ZHOO� DV� LQ� DUW� DQG� OLWHUDWXUH� LQ� DOO� WKHLU�
IRUPV�� ,W� LV� IDLU� DQG� QHFHVVDU\� WR� VD\� WKHVH� UHIHUHQFHV�
ZHUH�EDVHG�RQ�WKH�XQGHUVWDQGLQJ�WKDW�PDUULDJH�LV�D�XQLRQ
EHWZHHQ�WZR�SHUVRQV�RI�WKH�RSSRVLWH�VH[��
7KDW� KLVWRU\� LV� WKH� EHJLQQLQJ� RI� WKHVH� FDVHV�� � 7KH� UH�

VSRQGHQWV� VD\� LW� VKRXOG� EH� WKH� HQG� DV�ZHOO�� � 7R� WKHP�� LW�
ZRXOG� GHPHDQ� D� WLPHOHVV� LQVWLWXWLRQ� LI� WKH� FRQFHSW� DQG�
ODZIXO�VWDWXV�RI�PDUULDJH�ZHUH�H[WHQGHG�WR�WZR�SHUVRQV�RI�
WKH�VDPH�VH[�� 0DUULDJH�� LQ�WKHLU�YLHZ�� LV�E\� LWV�QDWXUH�D�
JHQGHU�GLIIHUHQWLDWHG�XQLRQ�RI�PDQ�DQG�ZRPDQ���7KLV�YLHZ�
ORQJ� KDV� EHHQ� KHOG�DQG� FRQWLQXHV� WR� EH� KHOG�LQ� JRRG�
IDLWK�E\� UHDVRQDEOH�DQG�VLQFHUH�SHRSOH�KHUH�DQG� WKURXJK�
RXW�WKH�ZRUOG��
7KH� SHWLWLRQHUV� DFNQRZOHGJH� WKLV� KLVWRU\� EXW� FRQWHQG

WKDW� WKHVH� FDVHV� FDQQRW� HQG� WKHUH�� �:HUH� WKHLU� LQWHQW� WR�
GHPHDQ� WKH� UHYHUHG� LGHD� DQG� UHDOLW\� RI� PDUULDJH�� WKH
SHWLWLRQHUV��FODLPV�ZRXOG�EH�RI�D�GLIIHUHQW�RUGHU���%XW�WKDW�
LV� QHLWKHU� WKHLU� SXUSRVH� QRU� WKHLU� VXEPLVVLRQ�� � 7R� WKH�
FRQWUDU\�� LW� LV� WKH� HQGXULQJ� LPSRUWDQFH� RI�PDUULDJH� WKDW
XQGHUOLHV� WKH� SHWLWLRQHUV�� FRQWHQWLRQV�� 7KLV�� WKH\� VD\�� LV
WKHLU�ZKROH�SRLQW�� )DU�IURP�VHHNLQJ�WR�GHYDOXH�PDUULDJH�
WKH� SHWLWLRQHUV� VHHN� LW� IRU� WKHPVHOYHV� EHFDXVH� RI� WKHLU�
UHVSHFW�DQG�QHHG�IRU� LWV�SULYLOHJHV�DQG�UHVSRQVLELOLWLHV�
$QG� WKHLU� LPPXWDEOH�QDWXUH�GLFWDWHV� WKDW� VDPH�VH[�PDU�
ULDJH�LV�WKHLU�RQO\�UHDO�SDWK�WR�WKLV�SURIRXQG�FRPPLWPHQW�
5HFRXQWLQJ� WKH� FLUFXPVWDQFHV� RI� WKUHH� RI� WKHVH� FDVHV�

LOOXVWUDWHV�WKH�XUJHQF\�RI�WKH�SHWLWLRQHUV��FDXVH�IURP�WKHLU�
SHUVSHFWLYH���3HWLWLRQHU�-DPHV�2EHUJHIHOO��D�SODLQWLII�LQ�WKH�
2KLR� FDVH��PHW� -RKQ�$UWKXU�RYHU� WZR�GHFDGHV�DJR�� �7KH\�
IHOO�LQ�ORYH�DQG�VWDUWHG�D�OLIH�WRJHWKHU��HVWDEOLVKLQJ�D�ODVW�
LQJ�� FRPPLWWHG� UHODWLRQ�� ,Q� ������ KRZHYHU�� $UWKXU� ZDV�
GLDJQRVHG� ZLWK� DP\RWURSKLF� ODWHUDO� VFOHURVLV�� RU� $/6�
7KLV� GHELOLWDWLQJ� GLVHDVH� LV� SURJUHVVLYH�� ZLWK� QR� NQRZQ�
FXUH�� 7ZR� \HDUV� DJR�� 2EHUJHIHOO� DQG� $UWKXU� GHFLGHG� WR
FRPPLW� WR� RQH�DQRWKHU�� UHVROYLQJ� WR�PDUU\�EHIRUH�$UWKXU
GLHG�� 7R� IXOILOO� WKHLU�PXWXDO�SURPLVH�� WKH\� WUDYHOHG� IURP�
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2KLR�WR�0DU\ODQG��ZKHUH�VDPH�VH[�PDUULDJH�ZDV�OHJDO���,W�
ZDV� GLIILFXOW� IRU�$UWKXU� WR�PRYH�� DQG� VR� WKH� FRXSOH�ZHUH�
ZHG�LQVLGH�D�PHGLFDO�WUDQVSRUW�SODQH�DV�LW�UHPDLQHG�RQ�WKH
WDUPDF� LQ� %DOWLPRUH�� � 7KUHH� PRQWKV� ODWHU�� $UWKXU� GLHG��
2KLR� ODZ� GRHV� QRW� SHUPLW� 2EHUJHIHOO� WR� EH� OLVWHG� DV� WKH
VXUYLYLQJ�VSRXVH�RQ�$UWKXU�V�GHDWK�FHUWLILFDWH���%\�VWDWXWH��
WKH\� PXVW� UHPDLQ� VWUDQJHUV� HYHQ� LQ� GHDWK�� D� VWDWH�
LPSRVHG�VHSDUDWLRQ�2EHUJHIHOO�GHHPV��KXUWIXO�IRU�WKH�UHVW
RI�WLPH��� $SS��LQ�1R���������HWF���S�������+H�EURXJKW�VXLW�
WR� EH� VKRZQ� DV� WKH� VXUYLYLQJ� VSRXVH� RQ� $UWKXU�V� GHDWK�
FHUWLILFDWH��
$SULO� 'H%RHU� DQG� -D\QH�5RZVH� DUH� FR�SODLQWLIIV� LQ� WKH

FDVH�IURP�0LFKLJDQ�� 7KH\�FHOHEUDWHG�D�FRPPLWPHQW�FHUH�
PRQ\� WR� KRQRU� WKHLU� SHUPDQHQW� UHODWLRQ� LQ� ������ � 7KH\
ERWK�ZRUN�DV�QXUVHV��'H%RHU�LQ�D�QHRQDWDO�XQLW�DQG�5RZVH�
LQ� DQ� HPHUJHQF\� XQLW�� � ,Q� ������'H%RHU� DQG� 5RZVH� IRV�
WHUHG�DQG�WKHQ�DGRSWHG�D�EDE\�ER\���/DWHU�WKDW�VDPH�\HDU�
WKH\� ZHOFRPHG� DQRWKHU� VRQ� LQWR� WKHLU� IDPLO\�� � 7KH� QHZ�
EDE\�� ERUQ� SUHPDWXUHO\� DQG� DEDQGRQHG� E\� KLV� ELRORJLFDO
PRWKHU��UHTXLUHG�DURXQG�WKH�FORFN�FDUH���7KH�QH[W�\HDU��D�
EDE\�JLUO�ZLWK�VSHFLDO�QHHGV�MRLQHG�WKHLU�IDPLO\���0LFKLJDQ�
KRZHYHU�� SHUPLWV� RQO\� RSSRVLWH�VH[� PDUULHG� FRXSOHV� RU�
VLQJOH�LQGLYLGXDOV�WR�DGRSW��VR�HDFK�FKLOG�FDQ�KDYH�RQO\�RQH
ZRPDQ�DV�KLV�RU�KHU�OHJDO�SDUHQW���,I�DQ�HPHUJHQF\�ZHUH�WR
DULVH�� VFKRROV� DQG� KRVSLWDOV�PD\� WUHDW� WKH� WKUHH� FKLOGUHQ�
DV�LI�WKH\�KDG�RQO\�RQH�SDUHQW���$QG��ZHUH�WUDJHG\�WR�EHIDOO
HLWKHU� 'H%RHU� RU� 5RZVH�� WKH� RWKHU� ZRXOG� KDYH� QR� OHJDO
ULJKWV� RYHU� WKH� FKLOGUHQ� VKH� KDG� QRW� EHHQ� SHUPLWWHG� WR
DGRSW�� 7KLV�FRXSOH�VHHNV�UHOLHI�IURP�WKH�FRQWLQXLQJ�XQFHU�
WDLQW\�WKHLU�XQPDUULHG�VWDWXV�FUHDWHV�LQ�WKHLU�OLYHV��
$UP\�5HVHUYH�6HUJHDQW�)LUVW�&ODVV� ,MSH�'H.RH�DQG�KLV

SDUWQHU� 7KRPDV� .RVWXUD�� FR�SODLQWLIIV� LQ� WKH� 7HQQHVVHH�
FDVH��IHOO�LQ�ORYH�� ,Q�������'H.RH�UHFHLYHG�RUGHUV�WR�GHSOR\
WR�$IJKDQLVWDQ�� %HIRUH� OHDYLQJ�� KH� DQG�.RVWXUD�PDUULHG�
LQ�1HZ�<RUN���$�ZHHN�ODWHU��'H.RH�EHJDQ�KLV�GHSOR\PHQW�
ZKLFK�ODVWHG�IRU�DOPRVW�D�\HDU���:KHQ�KH�UHWXUQHG��WKH�WZR�
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VHWWOHG�LQ�7HQQHVVHH��ZKHUH�'H.RH�ZRUNV�IXOO�WLPH�IRU�WKH�
$UP\� 5HVHUYH�� � 7KHLU� ODZIXO� PDUULDJH� LV� VWULSSHG� IURP
WKHP� ZKHQHYHU� WKH\� UHVLGH� LQ� 7HQQHVVHH�� UHWXUQLQJ� DQG�
GLVDSSHDULQJ�DV�WKH\�WUDYHO�DFURVV�VWDWH�OLQHV�� 'H.RH��ZKR�
VHUYHG� WKLV�1DWLRQ� WR�SUHVHUYH� WKH� IUHHGRP� WKH�&RQVWLWX�
WLRQ�SURWHFWV��PXVW�HQGXUH�D�VXEVWDQWLDO�EXUGHQ�
7KH�FDVHV�QRZ�EHIRUH�WKH�&RXUW�LQYROYH�RWKHU�SHWLWLRQHUV�

DV� ZHOO�� HDFK� ZLWK� WKHLU� RZQ� H[SHULHQFHV�� � 7KHLU� VWRULHV�
UHYHDO�WKDW�WKH\�VHHN�QRW�WR�GHQLJUDWH�PDUULDJH�EXW�UDWKHU
WR� OLYH� WKHLU� OLYHV�� RU�KRQRU�WKHLU� VSRXVHV��PHPRU\�� MRLQHG
E\�LWV�ERQG��

%�

7KH� DQFLHQW� RULJLQV� RI� PDUULDJH� FRQILUP� LWV� FHQWUDOLW\��
EXW�LW�KDV�QRW�VWRRG�LQ�LVRODWLRQ�IURP�GHYHORSPHQWV�LQ�ODZ�
DQG�VRFLHW\�� 7KH�KLVWRU\�RI�PDUULDJH�LV�RQH�RI�ERWK�FRQWL�
QXLW\� DQG� FKDQJH�� 7KDW� LQVWLWXWLRQ�HYHQ� DV� FRQILQHG� WR�
RSSRVLWH�VH[�UHODWLRQV�KDV�HYROYHG�RYHU�WLPH��
)RU�H[DPSOH��PDUULDJH�ZDV�RQFH�YLHZHG�DV�DQ�DUUDQJH�

PHQW�E\�WKH�FRXSOH�V�SDUHQWV�EDVHG�RQ�SROLWLFDO��UHOLJLRXV��
DQG� ILQDQFLDO� FRQFHUQV�� EXW� E\� WKH� WLPH� RI� WKH� 1DWLRQ�V�
IRXQGLQJ� LW� ZDV� XQGHUVWRRG� WR� EH� D� YROXQWDU\� FRQWUDFW�
EHWZHHQ�D�PDQ�DQG�D�ZRPDQ���6HH�1��&RWW��3XEOLF�9RZV��$�
+LVWRU\� RI� 0DUULDJH� DQG� WKH� 1DWLRQ� ����� �������� 6��
&RRQW]��0DUULDJH��$�+LVWRU\����������������$V�WKH�UROH�DQG�
VWDWXV�RI�ZRPHQ�FKDQJHG��WKH�LQVWLWXWLRQ� IXUWKHU�HYROYHG��
8QGHU� WKH� FHQWXULHV�ROG� GRFWULQH� RI� FRYHUWXUH�� D�PDUULHG�
PDQ� DQG� ZRPDQ� ZHUH� WUHDWHG� E\� WKH� 6WDWH� DV� D� VLQJOH��
PDOH�GRPLQDWHG�OHJDO�HQWLW\�� �6HH���:��%ODFNVWRQH��&RP�
PHQWDULHV�RQ�WKH�/DZV�RI�(QJODQG������������ �$V�ZRPHQ�
JDLQHG�OHJDO��SROLWLFDO��DQG�SURSHUW\�ULJKWV��DQG�DV�VRFLHW\
EHJDQ� WR� XQGHUVWDQG� WKDW� ZRPHQ� KDYH� WKHLU� RZQ� HTXDO
GLJQLW\��WKH�ODZ�RI�FRYHUWXUH�ZDV�DEDQGRQHG���6HH�%ULHI�IRU�
+LVWRULDQV�RI�0DUULDJH�HW�DO��DV�$PLFL�&XULDH���������7KHVH�
DQG� RWKHU�GHYHORSPHQWV� LQ� WKH� LQVWLWXWLRQ� RI�PDUULDJH�RYHU
WKH� SDVW� FHQWXULHV� ZHUH� QRW� PHUH� VXSHUILFLDO� FKDQJHV��
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5DWKHU�� WKH\�ZRUNHG�GHHS� WUDQVIRUPDWLRQV� LQ� LWV� VWUXFWXUH��
DIIHFWLQJ�DVSHFWV�RI�PDUULDJH�ORQJ�YLHZHG�E\�PDQ\�DV�HVVHQ�
WLDO�� � 6HH� JHQHUDOO\�1�� &RWW�� 3XEOLF� 9RZV�� 6�� &RRQW]�� 0DU�
ULDJH��+��+DUWRJ��0DQ���:LIH�LQ�$PHULFD��$�+LVWRU\��������
7KHVH� QHZ� LQVLJKWV� KDYH� VWUHQJWKHQHG�� QRW� ZHDNHQHG��

WKH�LQVWLWXWLRQ�RI�PDUULDJH���,QGHHG��FKDQJHG�XQGHUVWDQG�
LQJV�RI�PDUULDJH�DUH�FKDUDFWHULVWLF�RI�D�1DWLRQ�ZKHUH�QHZ�
GLPHQVLRQV� RI� IUHHGRP� EHFRPH� DSSDUHQW� WR� QHZ� JHQHUD�
WLRQV�� RIWHQ� WKURXJK� SHUVSHFWLYHV� WKDW� EHJLQ� LQ� SOHDV� RU
SURWHVWV� DQG� WKHQ� DUH� FRQVLGHUHG� LQ� WKH� SROLWLFDO� VSKHUH�
DQG�WKH�MXGLFLDO�SURFHVV�
7KLV� G\QDPLF� FDQ� EH� VHHQ� LQ� WKH� 1DWLRQ�V� H[SHULHQFHV�

ZLWK�WKH� ULJKWV� RI�JD\V�DQG� OHVELDQV�� �8QWLO� WKH�PLG���WK�
FHQWXU\�� VDPH�VH[� LQWLPDF\� ORQJ� KDG� EHHQ� FRQGHPQHG� DV�
LPPRUDO� E\� WKH� VWDWH� LWVHOI� LQ� PRVW� :HVWHUQ� QDWLRQV�� D
EHOLHI�RIWHQ�HPERGLHG�LQ�WKH�FULPLQDO�ODZ���)RU�WKLV�UHDVRQ��
DPRQJ�RWKHUV��PDQ\�SHUVRQV�GLG�QRW�GHHP�KRPRVH[XDOV�WR�
KDYH� GLJQLW\� LQ� WKHLU� RZQ� GLVWLQFW� LGHQWLW\�� � $� WUXWKIXO�
GHFODUDWLRQ� E\� VDPH�VH[� FRXSOHV� RI� ZKDW� ZDV� LQ� WKHLU�
KHDUWV� KDG� WR� UHPDLQ� XQVSRNHQ�� � (YHQ� ZKHQ� D� JUHDWHU�
DZDUHQHVV� RI� WKH� KXPDQLW\� DQG� LQWHJULW\� RI� KRPRVH[XDO�
SHUVRQV�FDPH� LQ� WKH�SHULRG�DIWHU�:RUOG�:DU�,,�� WKH�DUJX�
PHQW� WKDW� JD\V� DQG� OHVELDQV� KDG� D� MXVW� FODLP� WR� GLJQLW\�
ZDV� LQ� FRQIOLFW�ZLWK� ERWK� ODZ�DQG�ZLGHVSUHDG� VRFLDO� FRQ�
YHQWLRQV�� 6DPH�VH[� LQWLPDF\� UHPDLQHG� D� FULPH� LQ�PDQ\�
6WDWHV�� *D\V� DQG� OHVELDQV� ZHUH� SURKLELWHG� IURP� PRVW
JRYHUQPHQW� HPSOR\PHQW�� EDUUHG� IURP� PLOLWDU\� VHUYLFH��
H[FOXGHG�XQGHU� LPPLJUDWLRQ�ODZV�� WDUJHWHG�E\�SROLFH��DQG�
EXUGHQHG�LQ�WKHLU�ULJKWV�WR�DVVRFLDWH���6HH�%ULHI�IRU�2UJDQ�
L]DWLRQ�RI�$PHULFDQ�+LVWRULDQV�DV�$PLFXV�&XULDH�������
)RU�PXFK�RI�WKH���WK�FHQWXU\��PRUHRYHU��KRPRVH[XDOLW\�

ZDV�WUHDWHG�DV�DQ�LOOQHVV�� :KHQ�WKH�$PHULFDQ�3V\FKLDWULF
$VVRFLDWLRQ�SXEOLVKHG� WKH� ILUVW�'LDJQRVWLF�DQG� 6WDWLVWLFDO�
0DQXDO� RI�0HQWDO� 'LVRUGHUV� LQ� ������ KRPRVH[XDOLW\� ZDV�
FODVVLILHG�DV�D�PHQWDO�GLVRUGHU��D�SRVLWLRQ�DGKHUHG�WR�XQWLO
������ 6HH�3RVLWLRQ�6WDWHPHQW�RQ�+RPRVH[XDOLW\�DQG�&LYLO�
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5LJKWV��������LQ�����$P��-��3V\FKLDWU\������������� 2QO\�LQ�
PRUH� UHFHQW� \HDUV� KDYH� SV\FKLDWULVWV� DQG� RWKHUV� UHFRJ�
QL]HG�WKDW�VH[XDO�RULHQWDWLRQ� LV�ERWK�D�QRUPDO�H[SUHVVLRQ�
RI�KXPDQ�VH[XDOLW\�DQG�LPPXWDEOH�� �6HH�%ULHI� IRU�$PHUL�
FDQ�3V\FKRORJLFDO�$VVRFLDWLRQ�HW�DO��DV�$PLFL�&XULDH�������
,Q� WKH� ODWH� ��WK� FHQWXU\�� IROORZLQJ� VXEVWDQWLDO� FXOWXUDO

DQG� SROLWLFDO� GHYHORSPHQWV�� VDPH�VH[� FRXSOHV� EHJDQ� WR
OHDG�PRUH�RSHQ�DQG�SXEOLF� OLYHV�DQG�WR�HVWDEOLVK�IDPLOLHV��
7KLV� GHYHORSPHQW� ZDV� IROORZHG� E\� D� TXLWH� H[WHQVLYH� GLV�
FXVVLRQ� RI� WKH� LVVXH� LQ� ERWK� JRYHUQPHQWDO� DQG� SULYDWH�
VHFWRUV� DQG� E\� D� VKLIW� LQ� SXEOLF� DWWLWXGHV� WRZDUG� JUHDWHU
WROHUDQFH�� $V�D�UHVXOW��TXHVWLRQV�DERXW�WKH�ULJKWV�RI�JD\V
DQG� OHVELDQV� VRRQ� UHDFKHG� WKH� FRXUWV�� ZKHUH� WKH� LVVXH�
FRXOG�EH�GLVFXVVHG�LQ�WKH�IRUPDO�GLVFRXUVH�RI�WKH�ODZ��
7KLV�&RXUW�ILUVW�JDYH�GHWDLOHG�FRQVLGHUDWLRQ�WR�WKH�OHJDO�

VWDWXV� RI� KRPRVH[XDOV� LQ�%RZHUV� Y��+DUGZLFN�� ���� 8��6��
���� �������� � 7KHUH� LW� XSKHOG� WKH� FRQVWLWXWLRQDOLW\� RI� D
*HRUJLD� ODZ� GHHPHG� WR� FULPLQDOL]H� FHUWDLQ� KRPRVH[XDO�
DFWV�� 7HQ� \HDUV� ODWHU�� LQ�5RPHU� Y��(YDQV�� ����8��6�� ����
��������WKH�&RXUW�LQYDOLGDWHG�DQ�DPHQGPHQW�WR�&RORUDGR�V
&RQVWLWXWLRQ�WKDW�VRXJKW�WR�IRUHFORVH�DQ\�EUDQFK�RU�SROLWL�
FDO� VXEGLYLVLRQ� RI� WKH� 6WDWH� IURP� SURWHFWLQJ� SHUVRQV�
DJDLQVW�GLVFULPLQDWLRQ�EDVHG�RQ�VH[XDO�RULHQWDWLRQ���7KHQ��
LQ� ������ WKH� &RXUW� RYHUUXOHG� %RZHUV�� KROGLQJ� WKDW� ODZV
PDNLQJ�VDPH�VH[� LQWLPDF\�D� FULPH��GHPHD>Q@�WKH� OLYHV� RI�
KRPRVH[XDO� SHUVRQV��� �/DZUHQFH� Y��7H[DV�� ����8��6�� �����
�����
$JDLQVW�WKLV�EDFNJURXQG��WKH�OHJDO�TXHVWLRQ�RI�VDPH�VH[�

PDUULDJH�DURVH�� ,Q�������WKH�+DZDLL�6XSUHPH�&RXUW�KHOG�
+DZDLL�V� ODZ� UHVWULFWLQJ�PDUULDJH� WR� RSSRVLWH�VH[� FRXSOHV�
FRQVWLWXWHG� D� FODVVLILFDWLRQ� RQ� WKH� EDVLV� RI� VH[� DQG� ZDV�
WKHUHIRUH�VXEMHFW�WR�VWULFW�VFUXWLQ\�XQGHU�WKH�+DZDLL�&RQ�
VWLWXWLRQ�� %DHKU� Y�� /HZLQ�� ��� +DZ�� ����� ���� 3���G� ����
$OWKRXJK� WKLV� GHFLVLRQ� GLG� QRW� PDQGDWH� WKDW� VDPH�VH[�
PDUULDJH� EH� DOORZHG�� VRPH� 6WDWHV�ZHUH� FRQFHUQHG� E\� LWV
LPSOLFDWLRQV�DQG�UHDIILUPHG�LQ�WKHLU�ODZV�WKDW�PDUULDJH�LV�
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GHILQHG�DV�D�XQLRQ�EHWZHHQ�RSSRVLWH�VH[�SDUWQHUV���6R�WRR�
LQ� ������ &RQJUHVV� SDVVHG� WKH� 'HIHQVH� RI� 0DUULDJH� $FW�
�'20$�������6WDW��������GHILQLQJ�PDUULDJH�IRU�DOO�IHGHUDO�
ODZ�SXUSRVHV�DV��RQO\�D�OHJDO�XQLRQ�EHWZHHQ�RQH�PDQ�DQG�
RQH�ZRPDQ�DV�KXVEDQG�DQG�ZLIH������8��6��&��†��
7KH� QHZ� DQG� ZLGHVSUHDG� GLVFXVVLRQ� RI� WKH� VXEMHFW� OHG�

RWKHU� 6WDWHV� WR� D� GLIIHUHQW� FRQFOXVLRQ�� � ,Q� ������ WKH� 6X�
SUHPH� -XGLFLDO� &RXUW� RI� 0DVVDFKXVHWWV� KHOG� WKH� 6WDWH�V�
&RQVWLWXWLRQ� JXDUDQWHHG� VDPH�VH[� FRXSOHV� WKH� ULJKW� WR�
PDUU\�� 6HH�*RRGULGJH�Y��'HSDUWPHQW�RI�3XEOLF�+HDOWK������
0DVV�� ����� ���� 1��(�� �G� ���� �������� � $IWHU� WKDW� UXOLQJ�
VRPH� DGGLWLRQDO� 6WDWHV� JUDQWHG�PDUULDJH� ULJKWV� WR� VDPH�
VH[� FRXSOHV�� HLWKHU� WKURXJK� MXGLFLDO� RU� OHJLVODWLYH� SURF��
HVVHV���7KHVH�GHFLVLRQV�DQG�VWDWXWHV�DUH�FLWHG�LQ�$SSHQGL[�%��
LQIUD�� � 7ZR�7HUPV� DJR�� LQ�8QLWHG�6WDWHV� Y��:LQGVRU�� ����
8��6�� BBB� �������� WKLV� &RXUW� LQYDOLGDWHG� '20$� WR� WKH�
H[WHQW� LW� EDUUHG� WKH� )HGHUDO� *RYHUQPHQW� IURP� WUHDWLQJ�
VDPH�VH[�PDUULDJHV�DV�YDOLG� HYHQ�ZKHQ�WKH\�ZHUH� ODZIXO�
LQ�WKH�6WDWH�ZKHUH�WKH\�ZHUH�OLFHQVHG���'20$��WKH�&RXUW�
KHOG�� LPSHUPLVVLEO\� GLVSDUDJHG� WKRVH� VDPH�VH[� FRXSOHV
�ZKR�ZDQWHG� WR� DIILUP� WKHLU� FRPPLWPHQW� WR� RQH� DQRWKHU�
EHIRUH�WKHLU�FKLOGUHQ��WKHLU�IDPLO\��WKHLU�IULHQGV��DQG�WKHLU
FRPPXQLW\��� ,G���DW�BBB��VOLS�RS���DW�����
1XPHURXV�FDVHV�DERXW�VDPH�VH[�PDUULDJH�KDYH�UHDFKHG

WKH�8QLWHG�6WDWHV�&RXUWV� RI� $SSHDOV� LQ� UHFHQW�\HDUV�� � ,Q�
DFFRUGDQFH�ZLWK�WKH�MXGLFLDO�GXW\�WR�EDVH�WKHLU�GHFLVLRQV�RQ
SULQFLSOHG�UHDVRQV�DQG�QHXWUDO�GLVFXVVLRQV��ZLWKRXW�VFRUQ�
IXO� RU� GLVSDUDJLQJ� FRPPHQWDU\�� FRXUWV� KDYH� ZULWWHQ� D�
VXEVWDQWLDO� ERG\� RI� ODZ� FRQVLGHULQJ� DOO� VLGHV� RI� WKHVH� LV�
VXHV�� 7KDW� FDVH� ODZ� KHOSV� WR� H[SODLQ� DQG� IRUPXODWH� WKH
XQGHUO\LQJ�SULQFLSOHV�WKLV�&RXUW�QRZ�PXVW�FRQVLGHU���:LWK�
WKH� H[FHSWLRQ� RI� WKH� RSLQLRQ� KHUH� XQGHU� UHYLHZ� DQG� RQH�
RWKHU�� VHH� &LWL]HQV� IRU� (TXDO� 3URWHFWLRQ� Y��%UXQLQJ�� ����
)���G� ����� �������� �&$�� ������� WKH� &RXUWV� RI� $SSHDOV
KDYH�KHOG�WKDW�H[FOXGLQJ�VDPH�VH[�FRXSOHV�IURP�PDUULDJH�
YLRODWHV� WKH� &RQVWLWXWLRQ�� 7KHUH� DOVR� KDYH� EHHQ� PDQ\�
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WKRXJKWIXO� 'LVWULFW� &RXUW� GHFLVLRQV� DGGUHVVLQJ� VDPH�VH[
PDUULDJH�DQG�PRVW� RI� WKHP�� WRR�� KDYH� FRQFOXGHG� VDPH�
VH[� FRXSOHV� PXVW� EH� DOORZHG� WR� PDUU\�� ,Q� DGGLWLRQ� WKH�
KLJKHVW� FRXUWV� RI� PDQ\� 6WDWHV� KDYH� FRQWULEXWHG� WR� WKLV
RQJRLQJ�GLDORJXH�LQ�GHFLVLRQV�LQWHUSUHWLQJ�WKHLU�RZQ�6WDWH
&RQVWLWXWLRQV�� 7KHVH� VWDWH� DQG� IHGHUDO� MXGLFLDO� RSLQLRQV�
DUH�FLWHG�LQ�$SSHQGL[�$��LQIUD��
$IWHU� \HDUV� RI� OLWLJDWLRQ�� OHJLVODWLRQ�� UHIHUHQGD�� DQG� WKH

GLVFXVVLRQV�WKDW�DWWHQGHG�WKHVH�SXEOLF�DFWV��WKH�6WDWHV�DUH
QRZ�GLYLGHG�RQ�WKH�LVVXH�RI�VDPH�VH[�PDUULDJH���6HH�2IILFH�
RI� WKH� $WW\�� *HQ�� RI� 0DU\ODQG�� 7KH� 6WDWH� RI� 0DUULDJH
(TXDOLW\�LQ�$PHULFD��6WDWH�E\�6WDWH�6XSS����������

,,,�

8QGHU� WKH� 'XH� 3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK�
$PHQGPHQW�� QR� 6WDWH� VKDOO� �GHSULYH� DQ\� SHUVRQ� RI� OLIH��
OLEHUW\�� RU� SURSHUW\�� ZLWKRXW� GXH� SURFHVV� RI� ODZ��� � 7KH�
IXQGDPHQWDO� OLEHUWLHV� SURWHFWHG� E\� WKLV� &ODXVH� LQFOXGH
PRVW� RI� WKH�ULJKWV�HQXPHUDWHG� LQ� WKH�%LOO�RI�5LJKWV�� 6HH�
'XQFDQ� Y��/RXLVLDQD�� ����8��6�� ����� �������� �������� � ,Q�
DGGLWLRQ�WKHVH� OLEHUWLHV�H[WHQG�WR�FHUWDLQ�SHUVRQDO�FKRLFHV
FHQWUDO� WR� LQGLYLGXDO� GLJQLW\� DQG� DXWRQRP\�� LQFOXGLQJ�
LQWLPDWH�FKRLFHV�WKDW�GHILQH�SHUVRQDO�LGHQWLW\�DQG�EHOLHIV��
6HH�� H�J��� (LVHQVWDGW� Y��%DLUG�� ���� 8��6�� ����� ���� ��������
*ULVZROG�Y��&RQQHFWLFXW������8��6�����������������������
7KH�LGHQWLILFDWLRQ�DQG�SURWHFWLRQ�RI� IXQGDPHQWDO�ULJKWV�

LV� DQ� HQGXULQJ� SDUW� RI� WKH� MXGLFLDO� GXW\� WR� LQWHUSUHW� WKH
&RQVWLWXWLRQ�� 7KDW�UHVSRQVLELOLW\��KRZHYHU���KDV�QRW�EHHQ�
UHGXFHG� WR� DQ\� IRUPXOD��� 3RH� Y��8OOPDQ�� ����8��6�� �����
���� ������� �+DUODQ�� -��� GLVVHQWLQJ��� � 5DWKHU�� LW� UHTXLUHV
FRXUWV�WR�H[HUFLVH�UHDVRQHG� MXGJPHQW�LQ�LGHQWLI\LQJ�LQWHU�
HVWV� RI� WKH� SHUVRQ� VR� IXQGDPHQWDO� WKDW� WKH� 6WDWH� PXVW
DFFRUG�WKHP�LWV�UHVSHFW���6HH�LELG���7KDW�SURFHVV�LV�JXLGHG�
E\�PDQ\�RI�WKH�VDPH�FRQVLGHUDWLRQV�UHOHYDQW�WR�DQDO\VLV�RI�
RWKHU�FRQVWLWXWLRQDO�SURYLVLRQV�WKDW�VHW�IRUWK�EURDG�SULQFL�
SOHV�UDWKHU�WKDQ�VSHFLILF�UHTXLUHPHQWV���+LVWRU\�DQG�WUDGL�
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WLRQ� JXLGH� DQG� GLVFLSOLQH� WKLV� LQTXLU\� EXW� GR� QRW� VHW� LWV
RXWHU� ERXQGDULHV�� 6HH� /DZUHQFH�� VXSUD�� DW� ����� 7KDW�
PHWKRG� UHVSHFWV� RXU� KLVWRU\� DQG� OHDUQV� IURP� LW� ZLWKRXW
DOORZLQJ�WKH�SDVW�DORQH�WR�UXOH�WKH�SUHVHQW��
7KH�QDWXUH�RI�LQMXVWLFH�LV�WKDW�ZH�PD\�QRW�DOZD\V�VHH�LW�

LQ�RXU�RZQ�WLPHV���7KH�JHQHUDWLRQV�WKDW�ZURWH�DQG�UDWLILHG�
WKH�%LOO�RI�5LJKWV�DQG�WKH�)RXUWHHQWK�$PHQGPHQW�GLG�QRW�
SUHVXPH�WR�NQRZ�WKH�H[WHQW�RI�IUHHGRP�LQ�DOO�RI�LWV�GLPHQ�
VLRQV��DQG�VR�WKH\�HQWUXVWHG�WR�IXWXUH�JHQHUDWLRQV�D�FKDU�
WHU�SURWHFWLQJ�WKH�ULJKW�RI�DOO�SHUVRQV�WR�HQMR\�OLEHUW\�DV�ZH
OHDUQ� LWV� PHDQLQJ�� � :KHQ� QHZ� LQVLJKW� UHYHDOV� GLVFRUG�
EHWZHHQ� WKH� &RQVWLWXWLRQ�V� FHQWUDO� SURWHFWLRQV� DQG� D� UH�
FHLYHG�OHJDO�VWULFWXUH��D�FODLP�WR�OLEHUW\�PXVW�EH�DGGUHVVHG��
$SSO\LQJ� WKHVH� HVWDEOLVKHG� WHQHWV�� WKH� &RXUW� KDV� ORQJ

KHOG� WKH� ULJKW� WR�PDUU\� LV� SURWHFWHG� E\� WKH� &RQVWLWXWLRQ��
,Q�/RYLQJ�Y��9LUJLQLD������8��6����������������ZKLFK�LQYDOL�
GDWHG�EDQV�RQ�LQWHUUDFLDO�XQLRQV��D�XQDQLPRXV�&RXUW�KHOG�
PDUULDJH� LV� �RQH� RI� WKH� YLWDO� SHUVRQDO� ULJKWV� HVVHQWLDO� WR�
WKH�RUGHUO\�SXUVXLW�RI�KDSSLQHVV�E\�IUHH�PHQ��� 7KH�&RXUW�
UHDIILUPHG� WKDW�KROGLQJ� LQ�=DEORFNL� Y��5HGKDLO�� ����8��6��
����� ���� ��������ZKLFK� KHOG� WKH� ULJKW� WR�PDUU\�ZDV�EXU�
GHQHG� E\� D� ODZ� SURKLELWLQJ� IDWKHUV� ZKR� ZHUH� EHKLQG� RQ
FKLOG� VXSSRUW� IURP� PDUU\LQJ�� � 7KH� &RXUW� DJDLQ� DSSOLHG�
WKLV�SULQFLSOH�LQ�7XUQHU�Y��6DIOH\������8��6�����������������
ZKLFK�KHOG�WKH�ULJKW�WR�PDUU\�ZDV�DEULGJHG�E\�UHJXODWLRQV�
OLPLWLQJ� WKH� SULYLOHJH� RI� SULVRQ� LQPDWHV� WR� PDUU\�� � 2YHU�
WLPH�DQG�LQ�RWKHU� FRQWH[WV�� WKH�&RXUW�KDV�UHLWHUDWHG�WKDW�
WKH�ULJKW�WR�PDUU\� LV�IXQGDPHQWDO�XQGHU�WKH�'XH�3URFHVV�
&ODXVH�� 6HH�� H�J���0��/��%�� Y��6��/��-�������8��6�� ����� ����
�������� &OHYHODQG� %G�� RI� (G�� Y�� /D)OHXU�� ���� 8��6�� �����
����������������*ULVZROG��VXSUD��DW������6NLQQHU�Y��2NOD�
KRPD�H[�UHO��:LOOLDPVRQ������8��6�������������������0H\HU�
Y��1HEUDVND������8��6������������������
,W� FDQQRW� EH� GHQLHG� WKDW� WKLV� &RXUW�V� FDVHV� GHVFULELQJ�

WKH� ULJKW� WR� PDUU\� SUHVXPHG� D� UHODWLRQVKLS� LQYROYLQJ�
RSSRVLWH�VH[�SDUWQHUV�� 7KH�&RXUW�� OLNH�PDQ\�LQVWLWXWLRQV��
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KDV�PDGH� DVVXPSWLRQV� GHILQHG� E\� WKH�ZRUOG� DQG� WLPH� RI�
ZKLFK� LW� LV� D�SDUW�� �7KLV�ZDV� HYLGHQW� LQ�%DNHU� Y��1HOVRQ��
����8��6�������D�RQH�OLQH�VXPPDU\�GHFLVLRQ�LVVXHG�LQ�������
KROGLQJ� WKH� H[FOXVLRQ� RI� VDPH�VH[� FRXSOHV� IURP�PDUULDJH�
GLG�QRW�SUHVHQW�D�VXEVWDQWLDO�IHGHUDO�TXHVWLRQ�
6WLOO��WKHUH�DUH�RWKHU��PRUH�LQVWUXFWLYH�SUHFHGHQWV���7KLV�

&RXUW�V� FDVHV� KDYH� H[SUHVVHG� FRQVWLWXWLRQDO� SULQFLSOHV� RI�
EURDGHU�UHDFK���,Q�GHILQLQJ�WKH�ULJKW�WR�PDUU\�WKHVH�FDVHV�
KDYH� LGHQWLILHG� HVVHQWLDO� DWWULEXWHV�RI� WKDW� ULJKW�EDVHG�LQ
KLVWRU\��WUDGLWLRQ��DQG�RWKHU�FRQVWLWXWLRQDO�OLEHUWLHV�LQKHU�
HQW� LQ� WKLV� LQWLPDWH� ERQG�� �6HH�� H�J���/DZUHQFH������8��6���
DW� ����� 7XUQHU�� VXSUD�� DW� ���� =DEORFNL�� VXSUD�� DW� �����
/RYLQJ�� VXSUD�� DW� ���� *ULVZROG�� VXSUD�� DW� ����� � $QG� LQ�
DVVHVVLQJ� ZKHWKHU� WKH� IRUFH� DQG� UDWLRQDOH� RI� LWV� FDVHV�
DSSO\� WR� VDPH�VH[� FRXSOHV�� WKH� &RXUW� PXVW� UHVSHFW� WKH�
EDVLF� UHDVRQV�ZK\� WKH� ULJKW� WR�PDUU\� KDV� EHHQ� ORQJ� SUR�
WHFWHG�� 6HH�� H�J���(LVHQVWDGW�� VXSUD�� DW� ���������3RH�� VX�
SUD��DW����������+DUODQ��-���GLVVHQWLQJ��
7KLV� DQDO\VLV� FRPSHOV� WKH� FRQFOXVLRQ� WKDW� VDPH�VH[

FRXSOHV�PD\�H[HUFLVH�WKH�ULJKW�WR�PDUU\���7KH�IRXU�SULQFL�
SOHV� DQG� WUDGLWLRQV� WR� EH� GLVFXVVHG� GHPRQVWUDWH� WKDW� WKH�
UHDVRQV�PDUULDJH� LV� IXQGDPHQWDO� XQGHU� WKH� &RQVWLWXWLRQ
DSSO\�ZLWK�HTXDO�IRUFH�WR�VDPH�VH[�FRXSOHV�
$�ILUVW�SUHPLVH�RI�WKH�&RXUW�V�UHOHYDQW�SUHFHGHQWV�LV�WKDW�

WKH�ULJKW�WR�SHUVRQDO�FKRLFH�UHJDUGLQJ�PDUULDJH�LV�LQKHUHQW
LQ� WKH�FRQFHSW�RI� LQGLYLGXDO�DXWRQRP\�� 7KLV�DELGLQJ�FRQ�
QHFWLRQ�EHWZHHQ�PDUULDJH�DQG�OLEHUW\�LV�ZK\�/RYLQJ�LQYDO�
LGDWHG� LQWHUUDFLDO� PDUULDJH� EDQV� XQGHU� WKH� 'XH� 3URFHVV
&ODXVH�� 6HH�����8��6���DW�����VHH�DOVR�=DEORFNL��VXSUD��DW�
���� �REVHUYLQJ�/RYLQJ�KHOG� �WKH� ULJKW� WR�PDUU\� LV� RI� IXQ�
GDPHQWDO� LPSRUWDQFH� IRU� DOO� LQGLYLGXDOV���� /LNH� FKRLFHV�
FRQFHUQLQJ� FRQWUDFHSWLRQ�� IDPLO\� UHODWLRQVKLSV�� SURFUHD�
WLRQ�� DQG� FKLOGUHDULQJ�� DOO� RI� ZKLFK� DUH� SURWHFWHG� E\� WKH�
&RQVWLWXWLRQ�� GHFLVLRQV� FRQFHUQLQJ� PDUULDJH� DUH� DPRQJ�
WKH�PRVW�LQWLPDWH�WKDW�DQ�LQGLYLGXDO�FDQ�PDNH�� 6HH�/DZ�
UHQFH��VXSUD��DW�������,QGHHG��WKH�&RXUW�KDV�QRWHG�LW�ZRXOG�
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EH� FRQWUDGLFWRU\� �WR� UHFRJQL]H� D� ULJKW� RI� SULYDF\�ZLWK� UH�
VSHFW�WR�RWKHU�PDWWHUV�RI�IDPLO\�OLIH�DQG�QRW�ZLWK�UHVSHFW�WR
WKH�GHFLVLRQ� WR� HQWHU� WKH� UHODWLRQVKLS� WKDW� LV� WKH� IRXQGD�
WLRQ�RI�WKH�IDPLO\�LQ�RXU�VRFLHW\����=DEORFNL��VXSUD��DW������
&KRLFHV� DERXW� PDUULDJH� VKDSH� DQ� LQGLYLGXDO�V� GHVWLQ\�

$V� WKH� 6XSUHPH� -XGLFLDO� &RXUW� RI� 0DVVDFKXVHWWV� KDV
H[SODLQHG�� EHFDXVH� �LW� IXOILOV� \HDUQLQJV� IRU� VHFXULW\�� VDIH
KDYHQ�� DQG� FRQQHFWLRQ� WKDW� H[SUHVV� RXU� FRPPRQ� KXPDQ��
LW\�� FLYLO� PDUULDJH� LV� DQ� HVWHHPHG� LQVWLWXWLRQ�� DQG� WKH
GHFLVLRQ�ZKHWKHU�DQG�ZKRP� WR�PDUU\� LV� DPRQJ� OLIH�V�PR�
PHQWRXV�DFWV�RI�VHOI�GHILQLWLRQ��� *RRGULGJH������0DVV���DW�
���������1��(���G��DW������
7KH� QDWXUH� RI� PDUULDJH� LV� WKDW�� WKURXJK� LWV� HQGXULQJ

ERQG��WZR�SHUVRQV� WRJHWKHU�FDQ� ILQG�RWKHU� IUHHGRPV��VXFK
DV�H[SUHVVLRQ��LQWLPDF\��DQG�VSLULWXDOLW\�� �7KLV�LV�WUXH� IRU�
DOO�SHUVRQV��ZKDWHYHU�WKHLU�VH[XDO�RULHQWDWLRQ� �6HH�:LQG�
VRU�� ����8��6��� DW� BBB�� BBB� �VOLS� RS��� DW� �������� � 7KHUH� LV�
GLJQLW\� LQ� WKH�ERQG�EHWZHHQ�WZR�PHQ�RU�WZR�ZRPHQ�ZKR�
VHHN� WR�PDUU\� DQG� LQ� WKHLU� DXWRQRP\� WR�PDNH� VXFK� SUR�
IRXQG�FKRLFHV�� &I��/RYLQJ��VXSUD��DW������>7@KH�IUHHGRP�WR�
PDUU\��RU�QRW�PDUU\��D�SHUVRQ�RI�DQRWKHU�UDFH�UHVLGHV�ZLWK�
WKH�LQGLYLGXDO�DQG�FDQQRW�EH�LQIULQJHG�E\�WKH�6WDWH���
$�VHFRQG�SULQFLSOH� LQ� WKLV�&RXUW�V� MXULVSUXGHQFH� LV� WKDW�

WKH� ULJKW� WR�PDUU\� LV� IXQGDPHQWDO� EHFDXVH� LW� VXSSRUWV� D
WZR�SHUVRQ�XQLRQ�XQOLNH�DQ\�RWKHU�LQ�LWV�LPSRUWDQFH�WR�WKH
FRPPLWWHG�LQGLYLGXDOV�� 7KLV�SRLQW�ZDV�FHQWUDO�WR�*ULVZROG�
Y�� &RQQHFWLFXW�� ZKLFK� KHOG� WKH� &RQVWLWXWLRQ� SURWHFWV� WKH�
ULJKW�RI�PDUULHG�FRXSOHV�WR�XVH�FRQWUDFHSWLRQ�� ����8��6���DW�
����� 6XJJHVWLQJ�WKDW�PDUULDJH� LV�D� ULJKW��ROGHU�WKDQ� WKH�
%LOO�RI�5LJKWV���*ULVZROG�GHVFULEHG�PDUULDJH�WKLV�ZD\��

�0DUULDJH�LV�D�FRPLQJ�WRJHWKHU�IRU�EHWWHU�RU�IRU�ZRUVH�
KRSHIXOO\�HQGXULQJ��DQG�LQWLPDWH�WR�WKH�GHJUHH�RI�EH�
LQJ�VDFUHG�� ,W�LV�DQ�DVVRFLDWLRQ�WKDW�SURPRWHV�D�ZD\�RI
OLIH�� QRW� FDXVHV�� D� KDUPRQ\� LQ� OLYLQJ�� QRW� SROLWLFDO�
IDLWKV�� D� ELODWHUDO� OR\DOW\�� QRW� FRPPHUFLDO� RU� VRFLDO�
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SURMHFWV�� <HW�LW�LV�DQ�DVVRFLDWLRQ�IRU�DV�QREOH�D�SXUSRVH
DV�DQ\�LQYROYHG�LQ�RXU�SULRU�GHFLVLRQV���� ,G���DW������

$QG� LQ� 7XUQHU�� WKH� &RXUW� DJDLQ� DFNQRZOHGJHG� WKH� LQWL�
PDWH�DVVRFLDWLRQ�SURWHFWHG�E\�WKLV�ULJKW��KROGLQJ�SULVRQHUV
FRXOG�QRW�EH�GHQLHG�WKH�ULJKW�WR�PDUU\�EHFDXVH�WKHLU�FRP�
PLWWHG�UHODWLRQVKLSV�VDWLVILHG�WKH�EDVLF�UHDVRQV�ZK\�PDU�
ULDJH�LV�D�IXQGDPHQWDO�ULJKW���6HH�����8��6���DW���������7KH�
ULJKW� WR�PDUU\� WKXV�GLJQLILHV�FRXSOHV�ZKR��ZLVK� WR�GHILQH�
WKHPVHOYHV�E\�WKHLU�FRPPLWPHQW�WR�HDFK�RWKHU����:LQGVRU��
VXSUD�� DW� BBB� �VOLS� RS��� DW� ����� �0DUULDJH� UHVSRQGV� WR� WKH
XQLYHUVDO� IHDU� WKDW�D� ORQHO\�SHUVRQ�PLJKW�FDOO�RXW�RQO\� WR
ILQG�QR�RQH�WKHUH���,W�RIIHUV�WKH�KRSH�RI�FRPSDQLRQVKLS�DQG
XQGHUVWDQGLQJ� DQG� DVVXUDQFH� WKDW� ZKLOH� ERWK� VWLOO� OLYH�
WKHUH�ZLOO�EH�VRPHRQH�WR�FDUH�IRU�WKH�RWKHU��
$V� WKLV�&RXUW�KHOG� LQ�/DZUHQFH�� VDPH�VH[�FRXSOHV�KDYH

WKH� VDPH� ULJKW� DV� RSSRVLWH�VH[� FRXSOHV� WR� HQMR\� LQWLPDWH�
DVVRFLDWLRQ�� /DZUHQFH� LQYDOLGDWHG� ODZV� WKDW�PDGH� VDPH�
VH[� LQWLPDF\� D� FULPLQDO� DFW�� � $QG� LW� DFNQRZOHGJHG� WKDW
�>Z@KHQ� VH[XDOLW\� ILQGV� RYHUW� H[SUHVVLRQ� LQ� LQWLPDWH� FRQ�
GXFW� ZLWK� DQRWKHU� SHUVRQ�� WKH� FRQGXFW� FDQ� EH� EXW� RQH
HOHPHQW� LQ�D� SHUVRQDO� ERQG� WKDW� LV�PRUH� HQGXULQJ��� � ����
8��6���DW�������%XW�ZKLOH�/DZUHQFH�FRQILUPHG�D�GLPHQVLRQ�
RI� IUHHGRP� WKDW� DOORZV� LQGLYLGXDOV� WR� HQJDJH� LQ� LQWLPDWH�
DVVRFLDWLRQ� ZLWKRXW� FULPLQDO� OLDELOLW\�� LW� GRHV� QRW� IROORZ�
WKDW�IUHHGRP�VWRSV�WKHUH�� 2XWODZ�WR�RXWFDVW�PD\�EH�D�VWHS�
IRUZDUG��EXW�LW�GRHV�QRW�DFKLHYH�WKH�IXOO�SURPLVH�RI�OLEHUW\��
$�WKLUG�EDVLV�IRU�SURWHFWLQJ�WKH�ULJKW�WR�PDUU\�LV�WKDW�LW

VDIHJXDUGV�FKLOGUHQ�DQG�IDPLOLHV�DQG�WKXV�GUDZV�PHDQLQJ�
IURP�UHODWHG� ULJKWV� RI� FKLOGUHDULQJ�� SURFUHDWLRQ�� DQG�HGX�
FDWLRQ�� 6HH� 3LHUFH� Y�� 6RFLHW\� RI� 6LVWHUV�� ���� 8��6�� ����
��������0H\HU������8��6���DW�������7KH�&RXUW�KDV�UHFRJQL]HG�
WKHVH� FRQQHFWLRQV� E\� GHVFULELQJ� WKH� YDULHG� ULJKWV� DV� D�
XQLILHG�ZKROH���>7@KH�ULJKW�WR��PDUU\��HVWDEOLVK�D�KRPH�DQG
EULQJ�XS�FKLOGUHQ��LV�D�FHQWUDO�SDUW�RI�WKH�OLEHUW\�SURWHFWHG
E\� WKH�'XH�3URFHVV�&ODXVH��� =DEORFNL�� ����8��6��� DW� ����
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�TXRWLQJ�0H\HU�� VXSUD�� DW� ������ � 8QGHU� WKH� ODZV� RI� WKH�
VHYHUDO�6WDWHV��VRPH�RI�PDUULDJH�V�SURWHFWLRQV�IRU�FKLOGUHQ�
DQG�IDPLOLHV�DUH�PDWHULDO���%XW�PDUULDJH�DOVR�FRQIHUV�PRUH�
SURIRXQG�EHQHILWV�� �%\�JLYLQJ� UHFRJQLWLRQ�DQG�OHJDO� VWUXF�
WXUH� WR� WKHLU� SDUHQWV�� UHODWLRQVKLS�� PDUULDJH� DOORZV� FKLO�
GUHQ� �WR� XQGHUVWDQG� WKH� LQWHJULW\� DQG� FORVHQHVV� RI� WKHLU
RZQ� IDPLO\� DQG� LWV� FRQFRUG� ZLWK� RWKHU� IDPLOLHV� LQ� WKHLU�
FRPPXQLW\� DQG� LQ� WKHLU� GDLO\� OLYHV��� �:LQGVRU�� VXSUD�� DW�
BBB��VOLS�RS���DW�������0DUULDJH�DOVR�DIIRUGV�WKH�SHUPDQHQF\�
DQG� VWDELOLW\� LPSRUWDQW� WR� FKLOGUHQ�V� EHVW� LQWHUHVWV�� � 6HH�
%ULHI�IRU�6FKRODUV�RI�WKH�&RQVWLWXWLRQDO�5LJKWV�RI�&KLOGUHQ�
DV�$PLFL�&XULDH��������
$V� DOO� SDUWLHV� DJUHH�� PDQ\� VDPH�VH[� FRXSOHV� SURYLGH

ORYLQJ� DQG� QXUWXULQJ� KRPHV� WR� WKHLU� FKLOGUHQ�� ZKHWKHU�
ELRORJLFDO�RU�DGRSWHG���$QG�KXQGUHGV�RI�WKRXVDQGV�RI�FKLO�
GUHQ�DUH�SUHVHQWO\�EHLQJ�UDLVHG�E\�VXFK�FRXSOHV���6HH�%ULHI�
IRU�*DU\�-��*DWHV�DV�$PLFXV�&XULDH���� �0RVW�6WDWHV�KDYH�
DOORZHG�JD\V�DQG� OHVELDQV� WR� DGRSW�� HLWKHU�DV� LQGLYLGXDOV�
RU�DV�FRXSOHV��DQG�PDQ\�DGRSWHG�DQG�IRVWHU�FKLOGUHQ�KDYH�
VDPH�VH[� SDUHQWV�� VHH� LG��� DW� ��� � 7KLV� SURYLGHV� SRZHUIXO
FRQILUPDWLRQ�IURP�WKH�ODZ�LWVHOI�WKDW�JD\V�DQG�OHVELDQV�FDQ�
FUHDWH�ORYLQJ��VXSSRUWLYH�IDPLOLHV��
([FOXGLQJ� VDPH�VH[� FRXSOHV� IURP� PDUULDJH� WKXV� FRQ�

IOLFWV�ZLWK�D�FHQWUDO�SUHPLVH�RI�WKH�ULJKW�WR�PDUU\���:LWK�
RXW�WKH� UHFRJQLWLRQ��VWDELOLW\��DQG�SUHGLFWDELOLW\�PDUULDJH�
RIIHUV�� WKHLU� FKLOGUHQ� VXIIHU� WKH� VWLJPD� RI� NQRZLQJ� WKHLU
IDPLOLHV�DUH�VRPHKRZ�OHVVHU���7KH\�DOVR�VXIIHU�WKH�VLJQLIL�
FDQW�PDWHULDO�FRVWV�RI�EHLQJ�UDLVHG�E\�XQPDUULHG�SDUHQWV�
UHOHJDWHG�WKURXJK�QR�IDXOW�RI�WKHLU�RZQ�WR�D�PRUH�GLIILFXOW�
DQG�XQFHUWDLQ�IDPLO\�OLIH���7KH�PDUULDJH�ODZV�DW�LVVXH�KHUH
WKXV�KDUP�DQG�KXPLOLDWH�WKH�FKLOGUHQ�RI�VDPH�VH[�FRXSOHV��
6HH�:LQGVRU��VXSUD��DW�BBB��VOLS�RS���DW������
7KDW�LV�QRW�WR�VD\�WKH�ULJKW�WR�PDUU\�LV�OHVV�PHDQLQJIXO�

IRU�WKRVH�ZKR�GR�QRW�RU�FDQQRW�KDYH�FKLOGUHQ���$Q�DELOLW\�
GHVLUH�� RU� SURPLVH� WR�SURFUHDWH� LV�QRW� DQG�KDV�QRW�EHHQ�D�
SUHUHTXLVLWH�IRU�D�YDOLG�PDUULDJH�LQ�DQ\�6WDWH���,Q�OLJKW�RI�
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SUHFHGHQW� SURWHFWLQJ� WKH� ULJKW� RI� D�PDUULHG� FRXSOH�QRW� WR
SURFUHDWH�� LW�FDQQRW�EH� VDLG� WKH�&RXUW� RU� WKH�6WDWHV�KDYH�
FRQGLWLRQHG�WKH�ULJKW�WR�PDUU\�RQ�WKH�FDSDFLW\�RU�FRPPLW�
PHQW�WR�SURFUHDWH�� 7KH�FRQVWLWXWLRQDO�PDUULDJH�ULJKW�KDV�
PDQ\�DVSHFWV��RI�ZKLFK�FKLOGEHDULQJ�LV�RQO\�RQH��
)RXUWK�DQG� ILQDOO\�� WKLV�&RXUW�V� FDVHV�DQG� WKH�1DWLRQ�V

WUDGLWLRQV�PDNH� FOHDU� WKDW�PDUULDJH� LV� D� NH\VWRQH� RI� RXU
VRFLDO� RUGHU�� $OH[LV� GH� 7RFTXHYLOOH� UHFRJQL]HG� WKLV� WUXWK
RQ�KLV�WUDYHOV�WKURXJK�WKH�8QLWHG�6WDWHV�DOPRVW�WZR�FHQ�
WXULHV�DJR��

�7KHUH�LV�FHUWDLQO\�QR�FRXQWU\�LQ�WKH�ZRUOG�ZKHUH�WKH�
WLH�RI�PDUULDJH�LV�VR�PXFK�UHVSHFWHG�DV�LQ�$PHULFD�������
>:@KHQ�WKH�$PHULFDQ�UHWLUHV�IURP�WKH�WXUPRLO�RI�SXE�
OLF�OLIH�WR�WKH�ERVRP�RI�KLV�IDPLO\��KH�ILQGV�LQ�LW�WKH�LP�
DJH�RI�RUGHU�DQG�RI�SHDFH���������>+@H�DIWHUZDUGV�FDUULHV�
>WKDW� LPDJH@�ZLWK�KLP� LQWR�SXEOLF�DIIDLUV��� ���'HPRF��
UDF\�LQ�$PHULFD������+��5HHYH�WUDQVO���UHY��HG���������

,Q�0D\QDUG� Y��+LOO�� ����8��6�� ����� ���� �������� WKH�&RXUW�
HFKRHG� GH� 7RFTXHYLOOH�� H[SODLQLQJ� WKDW� PDUULDJH� LV� �WKH�
IRXQGDWLRQ� RI� WKH� IDPLO\� DQG� RI� VRFLHW\�� ZLWKRXW� ZKLFK
WKHUH� ZRXOG� EH� QHLWKHU� FLYLOL]DWLRQ� QRU� SURJUHVV��� 0DU�
ULDJH�� WKH�0D\QDUG� &RXUW� VDLG�� KDV� ORQJ� EHHQ� � �D� JUHDW
SXEOLF� LQVWLWXWLRQ�� JLYLQJ� FKDUDFWHU� WR� RXU� ZKROH� FLYLO�
SROLW\�� ���,G���DW������ 7KLV�LGHD�KDV�EHHQ�UHLWHUDWHG�HYHQ�DV�
WKH�LQVWLWXWLRQ�KDV�HYROYHG�LQ�VXEVWDQWLDO�ZD\V�RYHU�WLPH��
VXSHUVHGLQJ�UXOHV�UHODWHG�WR�SDUHQWDO�FRQVHQW��JHQGHU��DQG�
UDFH�RQFH�WKRXJKW�E\�PDQ\�WR�EH�HVVHQWLDO���6HH�JHQHUDOO\
1��&RWW��3XEOLF�9RZV�� 0DUULDJH�UHPDLQV�D�EXLOGLQJ�EORFN�
RI�RXU�QDWLRQDO�FRPPXQLW\�
)RU� WKDW� UHDVRQ�� MXVW� DV� D� FRXSOH� YRZV� WR� VXSSRUW� HDFK

RWKHU��VR�GRHV�VRFLHW\�SOHGJH�WR�VXSSRUW�WKH�FRXSOH��RIIHULQJ
V\PEROLF�UHFRJQLWLRQ�DQG�PDWHULDO�EHQHILWV�WR�SURWHFW� DQG�
QRXULVK�WKH�XQLRQ��,QGHHG��ZKLOH�WKH�6WDWHV�DUH�LQ�JHQHUDO
IUHH� WR� YDU\� WKH� EHQHILWV� WKH\� FRQIHU� RQ� DOO� PDUULHG� FRX�
SOHV��WKH\�KDYH�WKURXJKRXW�RXU�KLVWRU\�PDGH�PDUULDJH�WKH�
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EDVLV� IRU�DQ� H[SDQGLQJ� OLVW� RI� JRYHUQPHQWDO� ULJKWV�� EHQH�
ILWV��DQG�UHVSRQVLELOLWLHV�� �7KHVH�DVSHFWV�RI�PDULWDO�VWDWXV�
LQFOXGH��WD[DWLRQ��LQKHULWDQFH�DQG�SURSHUW\�ULJKWV��UXOHV�RI�
LQWHVWDWH� VXFFHVVLRQ�� VSRXVDO� SULYLOHJH� LQ� WKH� ODZ� RI� HYL�
GHQFH��KRVSLWDO�DFFHVV��PHGLFDO� GHFLVLRQPDNLQJ�DXWKRULW\�
DGRSWLRQ�ULJKWV��WKH�ULJKWV�DQG�EHQHILWV�RI�VXUYLYRUV��ELUWK
DQG�GHDWK�FHUWLILFDWHV��SURIHVVLRQDO�HWKLFV�UXOHV��FDPSDLJQ
ILQDQFH� UHVWULFWLRQV�� ZRUNHUV�� FRPSHQVDWLRQ� EHQHILWV��
KHDOWK� LQVXUDQFH�� DQG� FKLOG� FXVWRG\�� VXSSRUW�� DQG� YLVLWD�
WLRQ�UXOHV�� 6HH�%ULHI� IRU�8QLWHG�6WDWHV�DV�$PLFXV�&XULDH�
�����%ULHI�IRU�$PHULFDQ�%DU�$VVRFLDWLRQ�DV�$PLFXV�&XULDH�
������ 9DOLG�PDUULDJH�XQGHU�VWDWH�ODZ�LV�DOVR�D�VLJQLILFDQW�
VWDWXV�IRU�RYHU�D� WKRXVDQG�SURYLVLRQV�RI� IHGHUDO� ODZ�� �6HH�
:LQGVRU������8��6���DW�BBB���BBB� �VOLS�RS���DW����������7KH�
6WDWHV� KDYH� FRQWULEXWHG� WR� WKH� IXQGDPHQWDO� FKDUDFWHU� RI�
WKH�PDUULDJH�ULJKW�E\�SODFLQJ�WKDW�LQVWLWXWLRQ�DW�WKH�FHQWHU
RI�VR�PDQ\�IDFHWV�RI�WKH�OHJDO�DQG�VRFLDO�RUGHU�
7KHUH� LV� QR� GLIIHUHQFH� EHWZHHQ� VDPH�� DQG� RSSRVLWH�VH[�

FRXSOHV� ZLWK� UHVSHFW� WR� WKLV� SULQFLSOH�� � <HW� E\� YLUWXH� RI
WKHLU�H[FOXVLRQ�IURP�WKDW�LQVWLWXWLRQ��VDPH�VH[�FRXSOHV�DUH�
GHQLHG� WKH� FRQVWHOODWLRQ� RI� EHQHILWV� WKDW� WKH� 6WDWHV� KDYH�
OLQNHG� WR�PDUULDJH�� 7KLV�KDUP�UHVXOWV� LQ�PRUH�WKDQ� MXVW�
PDWHULDO� EXUGHQV�� 6DPH�VH[� FRXSOHV� DUH�FRQVLJQHG� WR�DQ
LQVWDELOLW\�PDQ\�RSSRVLWH�VH[�FRXSOHV�ZRXOG�GHHP�LQWROHU�
DEOH�LQ�WKHLU�RZQ�OLYHV���$V�WKH�6WDWH�LWVHOI�PDNHV�PDUULDJH
DOO� WKH�PRUH�SUHFLRXV�E\� WKH�VLJQLILFDQFH� LW�DWWDFKHV� WR� LW�
H[FOXVLRQ� IURP�WKDW� VWDWXV�KDV� WKH�HIIHFW� RI� WHDFKLQJ�WKDW
JD\V� DQG� OHVELDQV�DUH�XQHTXDO� LQ� LPSRUWDQW� UHVSHFWV�� � ,W�
GHPHDQV�JD\V�DQG�OHVELDQV�IRU�WKH�6WDWH�WR�ORFN�WKHP�RXW
RI�D� FHQWUDO� LQVWLWXWLRQ� RI� WKH�1DWLRQ�V� VRFLHW\�� 6DPH�VH[�
FRXSOHV�� WRR��PD\� DVSLUH� WR� WKH� WUDQVFHQGHQW� SXUSRVHV� RI
PDUULDJH�DQG�VHHN�IXOILOOPHQW�LQ�LWV�KLJKHVW�PHDQLQJ��
7KH�OLPLWDWLRQ� RI�PDUULDJH� WR� RSSRVLWH�VH[�FRXSOHV�PD\�

ORQJ� KDYH� VHHPHG� QDWXUDO� DQG� MXVW�� EXW� LWV� LQFRQVLVWHQF\�
ZLWK� WKH� FHQWUDO� PHDQLQJ� RI� WKH� IXQGDPHQWDO� ULJKW� WR
PDUU\�LV�QRZ�PDQLIHVW�� :LWK�WKDW�NQRZOHGJH�PXVW�FRPH�
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WKH�UHFRJQLWLRQ�WKDW�ODZV�H[FOXGLQJ�VDPH�VH[�FRXSOHV�IURP
WKH�PDUULDJH� ULJKW� LPSRVH� VWLJPD�DQG� LQMXU\� RI� WKH�NLQG
SURKLELWHG�E\�RXU�EDVLF�FKDUWHU�
2EMHFWLQJ�WKDW�WKLV�GRHV�QRW�UHIOHFW�DQ�DSSURSULDWH�IUDP�

LQJ� RI� WKH� LVVXH�� WKH� UHVSRQGHQWV� UHIHU� WR�:DVKLQJWRQ� Y��
*OXFNVEHUJ�� ����8��6�� ����� ���� ��������ZKLFK� FDOOHG� IRU� D�
� �FDUHIXO�GHVFULSWLRQ� ��RI�IXQGDPHQWDO�ULJKWV���7KH\�DVVHUW
WKH�SHWLWLRQHUV�GR�QRW� VHHN�WR�H[HUFLVH� WKH�ULJKW� WR�PDUU\
EXW�UDWKHU�D�QHZ�DQG�QRQH[LVWHQW��ULJKW�WR�VDPH�VH[�PDU�
ULDJH��� %ULHI�IRU�5HVSRQGHQW�LQ�1R����������S����� *OXFNV�
EHUJ�GLG� LQVLVW�WKDW� OLEHUW\�XQGHU�WKH�'XH�3URFHVV�&ODXVH�
PXVW� EH� GHILQHG� LQ� D� PRVW� FLUFXPVFULEHG� PDQQHU�� ZLWK�
FHQWUDO�UHIHUHQFH�WR�VSHFLILF�KLVWRULFDO�SUDFWLFHV���<HW�ZKLOH�
WKDW�DSSURDFK�PD\�KDYH�EHHQ�DSSURSULDWH�IRU�WKH�DVVHUWHG
ULJKW� WKHUH� LQYROYHG� �SK\VLFLDQ�DVVLVWHG� VXLFLGH��� LW� LV
LQFRQVLVWHQW� ZLWK� WKH� DSSURDFK� WKLV� &RXUW� KDV� XVHG� LQ
GLVFXVVLQJ� RWKHU� IXQGDPHQWDO� ULJKWV�� LQFOXGLQJ� PDUULDJH
DQG�LQWLPDF\�� /RYLQJ�GLG�QRW�DVN�DERXW�D��ULJKW�WR�LQWHU�
UDFLDO� PDUULDJH��� 7XUQHU� GLG� QRW� DVN� DERXW� D� �ULJKW� RI
LQPDWHV�WR�PDUU\���DQG�=DEORFNL�GLG�QRW�DVN�DERXW�D��ULJKW
RI� IDWKHUV� ZLWK� XQSDLG� FKLOG� VXSSRUW� GXWLHV� WR� PDUU\��
5DWKHU��HDFK�FDVH�LQTXLUHG�DERXW�WKH�ULJKW�WR�PDUU\�LQ�LWV
FRPSUHKHQVLYH� VHQVH�� DVNLQJ� LI� WKHUH� ZDV� D� VXIILFLHQW
MXVWLILFDWLRQ� IRU� H[FOXGLQJ� WKH� UHOHYDQW� FODVV� IURP� WKH�
ULJKW�� 6HH�DOVR�*OXFNVEHUJ������8��6���DW����������6RXWHU�
-��� FRQFXUULQJ� LQ� MXGJPHQW��� LG��� DW� �������� �%5(<(5��-���
FRQFXUULQJ�LQ�MXGJPHQWV���
7KDW� SULQFLSOH� DSSOLHV� KHUH�� ,I� ULJKWV�ZHUH� GHILQHG� E\

ZKR� H[HUFLVHG� WKHP� LQ� WKH� SDVW�� WKHQ� UHFHLYHG� SUDFWLFHV
FRXOG� VHUYH� DV� WKHLU� RZQ� FRQWLQXHG� MXVWLILFDWLRQ�DQG� QHZ�
JURXSV� FRXOG� QRW� LQYRNH� ULJKWV� RQFH� GHQLHG�� 7KLV� &RXUW�
KDV�UHMHFWHG�WKDW�DSSURDFK��ERWK�ZLWK�UHVSHFW�WR�WKH�ULJKW
WR�PDUU\�DQG�WKH�ULJKWV�RI�JD\V�DQG�OHVELDQV���6HH�/RYLQJ
����8��6���DW�����/DZUHQFH������8��6���DW����������
7KH�ULJKW�WR�PDUU\�LV�IXQGDPHQWDO�DV�D�PDWWHU�RI�KLVWRU\

DQG� WUDGLWLRQ�� EXW� ULJKWV� FRPH� QRW� IURP� DQFLHQW� VRXUFHV�
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DORQH�� 7KH\�ULVH��WRR��IURP�D�EHWWHU�LQIRUPHG�XQGHUVWDQG�
LQJ�RI�KRZ�FRQVWLWXWLRQDO�LPSHUDWLYHV�GHILQH�D�OLEHUW\�WKDW
UHPDLQV�XUJHQW�LQ�RXU�RZQ�HUD���0DQ\�ZKR�GHHP�VDPH�VH[�
PDUULDJH� WR� EH� ZURQJ� UHDFK� WKDW� FRQFOXVLRQ� EDVHG� RQ
GHFHQW� DQG�KRQRUDEOH� UHOLJLRXV�RU�SKLORVRSKLFDO� SUHPLVHV�
DQG� QHLWKHU� WKH\� QRU� WKHLU� EHOLHIV� DUH� GLVSDUDJHG� KHUH�
%XW� ZKHQ� WKDW� VLQFHUH�� SHUVRQDO� RSSRVLWLRQ� EHFRPHV� HQ��
DFWHG�ODZ�DQG�SXEOLF�SROLF\��WKH�QHFHVVDU\�FRQVHTXHQFH�LV�WR
SXW�WKH�LPSULPDWXU�RI�WKH�6WDWH�LWVHOI�RQ�DQ�H[FOXVLRQ�WKDW�
VRRQ� GHPHDQV� RU� VWLJPDWL]HV� WKRVH� ZKRVH� RZQ� OLEHUW\� LV�
WKHQ� GHQLHG�� 8QGHU� WKH� &RQVWLWXWLRQ�� VDPH�VH[� FRXSOHV
VHHN�LQ�PDUULDJH�WKH�VDPH�OHJDO�WUHDWPHQW�DV�RSSRVLWH�VH[
FRXSOHV��DQG�LW�ZRXOG�GLVSDUDJH�WKHLU�FKRLFHV�DQG�GLPLQLVK
WKHLU�SHUVRQKRRG�WR�GHQ\�WKHP�WKLV�ULJKW�
7KH� ULJKW� RI� VDPH�VH[� FRXSOHV� WR�PDUU\� WKDW� LV� SDUW� RI�

WKH� OLEHUW\� SURPLVHG� E\� WKH� )RXUWHHQWK� $PHQGPHQW� LV
GHULYHG�� WRR�� IURP� WKDW� $PHQGPHQW�V� JXDUDQWHH� RI� WKH
HTXDO�SURWHFWLRQ�RI�WKH�ODZV���7KH�'XH�3URFHVV�&ODXVH�DQG�
WKH�(TXDO�3URWHFWLRQ�&ODXVH�DUH� FRQQHFWHG� LQ�D� SURIRXQG
ZD\��WKRXJK�WKH\�VHW�IRUWK�LQGHSHQGHQW�SULQFLSOHV���5LJKWV
LPSOLFLW� LQ� OLEHUW\�DQG� ULJKWV� VHFXUHG� E\� HTXDO�SURWHFWLRQ
PD\� UHVW� RQ� GLIIHUHQW� SUHFHSWV� DQG� DUH� QRW� DOZD\V� FR�
H[WHQVLYH�� \HW� LQ� VRPH� LQVWDQFHV� HDFK�PD\� EH� LQVWUXFWLYH
DV�WR�WKH�PHDQLQJ�DQG�UHDFK�RI�WKH�RWKHU�� ,Q�DQ\�SDUWLFX�
ODU�FDVH�RQH�&ODXVH�PD\�EH�WKRXJKW�WR�FDSWXUH�WKH�HVVHQFH�
RI� WKH� ULJKW� LQ� D� PRUH� DFFXUDWH� DQG� FRPSUHKHQVLYH�ZD\�
HYHQ�DV�WKH�WZR�&ODXVHV�PD\�FRQYHUJH�LQ�WKH�LGHQWLILFDWLRQ�
DQG�GHILQLWLRQ�RI�WKH�ULJKW�� 6HH�0��/��%�������8��6���DW������
����� LG��� DW� �������� �.(11('<�� -��� FRQFXUULQJ� LQ� MXGJ�
PHQW���%HDUGHQ�Y��*HRUJLD������8��6��������������������7KLV�
LQWHUUHODWLRQ� RI� WKH� WZR� SULQFLSOHV� IXUWKHUV� RXU� XQGHU�
VWDQGLQJ�RI�ZKDW�IUHHGRP�LV�DQG�PXVW�EHFRPH�
7KH� &RXUW�V� FDVHV� WRXFKLQJ� XSRQ� WKH� ULJKW� WR� PDUU\�

UHIOHFW� WKLV� G\QDPLF�� ,Q� /RYLQJ� WKH� &RXUW� LQYDOLGDWHG� D�
SURKLELWLRQ� RQ� LQWHUUDFLDO�PDUULDJH�XQGHU�ERWK�WKH�(TXDO�
3URWHFWLRQ�&ODXVH�DQG�WKH�'XH�3URFHVV�&ODXVH���7KH�&RXUW�
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ILUVW� GHFODUHG� WKH� SURKLELWLRQ� LQYDOLG� EHFDXVH� RI� LWV� XQ�
HTXDO� WUHDWPHQW� RI� LQWHUUDFLDO� FRXSOHV�� � ,W� VWDWHG�� �7KHUH�
FDQ� EH� QR� GRXEW� WKDW� UHVWULFWLQJ� WKH� IUHHGRP� WR� PDUU\
VROHO\�EHFDXVH�RI�UDFLDO�FODVVLILFDWLRQV�YLRODWHV�WKH�FHQWUDO
PHDQLQJ�RI�WKH�(TXDO�3URWHFWLRQ�&ODXVH��������8��6���DW�����
:LWK� WKLV� OLQN� WR�HTXDO�SURWHFWLRQ�WKH�&RXUW�SURFHHGHG�WR�
KROG� WKH� SURKLELWLRQ� RIIHQGHG� FHQWUDO� SUHFHSWV� RI� OLEHUW\��
�7R�GHQ\�WKLV�IXQGDPHQWDO�IUHHGRP�RQ�VR�XQVXSSRUWDEOH�D
EDVLV� DV� WKH� UDFLDO� FODVVLILFDWLRQV� HPERGLHG� LQ� WKHVH� VWDW�
XWHV��FODVVLILFDWLRQV�VR�GLUHFWO\�VXEYHUVLYH�RI� WKH�SULQFLSOH
RI�HTXDOLW\�DW� WKH�KHDUW�RI� WKH�)RXUWHHQWK�$PHQGPHQW�� LV
VXUHO\�WR�GHSULYH�DOO�WKH�6WDWH�V�FLWL]HQV�RI�OLEHUW\�ZLWKRXW
GXH�SURFHVV�RI�ODZ��� ,ELG�� 7KH�UHDVRQV�ZK\�PDUULDJH�LV�D
IXQGDPHQWDO�ULJKW�EHFDPH�PRUH�FOHDU�DQG�FRPSHOOLQJ�IURP�
D� IXOO� DZDUHQHVV� DQG� XQGHUVWDQGLQJ� RI� WKH� KXUW� WKDW� UH�
VXOWHG�IURP�ODZV�EDUULQJ�LQWHUUDFLDO�XQLRQV��
7KH� V\QHUJ\� EHWZHHQ� WKH� WZR�SURWHFWLRQV� LV� LOOXVWUDWHG

IXUWKHU� LQ�=DEORFNL�� 7KHUH� WKH� &RXUW� LQYRNHG� WKH�(TXDO
3URWHFWLRQ� &ODXVH� DV� LWV� EDVLV� IRU� LQYDOLGDWLQJ� WKH� FKDO�
OHQJHG� ODZ��ZKLFK�� DV� DOUHDG\� QRWHG�� EDUUHG� IDWKHUV�ZKR�
ZHUH� EHKLQG� RQ� FKLOG�VXSSRUW� SD\PHQWV� IURP� PDUU\LQJ
ZLWKRXW� MXGLFLDO� DSSURYDO�� 7KH� HTXDO� SURWHFWLRQ� DQDO\VLV
GHSHQGHG� LQ� FHQWUDO� SDUW� RQ� WKH�&RXUW�V� KROGLQJ� WKDW� WKH�
ODZ� EXUGHQHG� D� ULJKW� �RI� IXQGDPHQWDO� LPSRUWDQFH��� � ����
8��6���DW������ ,W�ZDV�WKH�HVVHQWLDO�QDWXUH�RI�WKH�PDUULDJH
ULJKW��GLVFXVVHG�DW�OHQJWK�LQ�=DEORFNL��VHH�LG���DW����������
WKDW� PDGH� DSSDUHQW� WKH� ODZ�V� LQFRPSDWLELOLW\� ZLWK� UH�
TXLUHPHQWV� RI� HTXDOLW\�� �(DFK� FRQFHSW�OLEHUW\�DQG�HTXDO
SURWHFWLRQ�OHDGV�WR�D�VWURQJHU�XQGHUVWDQGLQJ�RI�WKH�RWKHU�
,QGHHG��LQ�LQWHUSUHWLQJ�WKH�(TXDO�3URWHFWLRQ�&ODXVH��WKH�

&RXUW� KDV� UHFRJQL]HG� WKDW� QHZ� LQVLJKWV� DQG� VRFLHWDO� XQ�
GHUVWDQGLQJV� FDQ�UHYHDO�XQMXVWLILHG� LQHTXDOLW\�ZLWKLQ�RXU�
PRVW�IXQGDPHQWDO�LQVWLWXWLRQV�WKDW�RQFH�SDVVHG�XQQRWLFHG�
DQG�XQFKDOOHQJHG�� 7R� WDNH�EXW� RQH�SHULRG�� WKLV� RFFXUUHG
ZLWK� UHVSHFW� WR�PDUULDJH� LQ� WKH� �����V� DQG� �����V�� �1RW�
ZLWKVWDQGLQJ�WKH�JUDGXDO�HURVLRQ�RI�WKH�GRFWULQH�RI�FRYHU�
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WXUH��VHH�VXSUD��DW����LQYLGLRXV�VH[�EDVHG�FODVVLILFDWLRQV�LQ�
PDUULDJH� UHPDLQHG� FRPPRQ� WKURXJK� WKH� PLG���WK� FHQ�
WXU\�� 6HH�$SS��WR�%ULHI�IRU�$SSHOODQW�LQ�5HHG�Y��5HHG��2��7��
������1R��������SS���������DQ�H[WHQVLYH�UHIHUHQFH�WR�ODZV
H[WDQW� DV� RI� ����� WUHDWLQJ�ZRPHQ� DV� XQHTXDO� WR�PHQ� LQ
PDUULDJH��� 7KHVH�FODVVLILFDWLRQV�GHQLHG�WKH� HTXDO�GLJQLW\
RI� PHQ� DQG� ZRPHQ�� 2QH� 6WDWH�V� ODZ�� IRU� H[DPSOH�� SUR��
YLGHG�LQ������WKDW��WKH�KXVEDQG�LV�WKH�KHDG�RI�WKH�IDPLO\�
DQG�WKH�ZLIH� LV�VXEMHFW� WR�KLP��KHU� OHJDO�FLYLO�H[LVWHQFH� LV
PHUJHG�LQ�WKH�KXVEDQG��H[FHSW�VR�IDU�DV�WKH�ODZ�UHFRJQL]HV
KHU� VHSDUDWHO\�� HLWKHU� IRU� KHU� RZQ� SURWHFWLRQ�� RU� IRU� KHU�
EHQHILW��� *D��&RGH�$QQ��†����������������5HVSRQGLQJ�WR�D�
QHZ�DZDUHQHVV�� WKH�&RXUW� LQYRNHG� HTXDO�SURWHFWLRQ�SULQ�
FLSOHV�WR�LQYDOLGDWH�ODZV�LPSRVLQJ�VH[�EDVHG�LQHTXDOLW\�RQ�
PDUULDJH�� 6HH�� H�J��� .LUFKEHUJ� Y��)HHQVWUD�� ���� 8��6�� ����
��������:HQJOHU� Y��'UXJJLVWV�0XW�� ,QV��&R��� ����8��6�� ����
�������� &DOLIDQR� Y��:HVWFRWW�� ���� 8��6�� ��� ��������2UU� Y��
2UU������8��6��������������&DOLIDQR�Y��*ROGIDUE������8��6��
���� ������� �SOXUDOLW\� RSLQLRQ���:HLQEHUJHU� Y��:LHVHQIHOG��
���� 8��6�� ���� �������� )URQWLHUR� Y��5LFKDUGVRQ�� ���� 8��6��
���� �������� /LNH� /RYLQJ� DQG�=DEORFNL�� WKHVH� SUHFHGHQWV
VKRZ� WKH� (TXDO� 3URWHFWLRQ� &ODXVH� FDQ� KHOS� WR� LGHQWLI\
DQG� FRUUHFW� LQHTXDOLWLHV� LQ� WKH� LQVWLWXWLRQ� RI� PDUULDJH�
YLQGLFDWLQJ� SUHFHSWV� RI� OLEHUW\� DQG� HTXDOLW\� XQGHU� WKH�
&RQVWLWXWLRQ��
2WKHU� FDVHV� FRQILUP� WKLV� UHODWLRQ� EHWZHHQ� OLEHUW\� DQG

HTXDOLW\�� ,Q�0�� /�� %�� Y�� 6��/��-��� WKH� &RXUW� LQYDOLGDWHG�
XQGHU�GXH�SURFHVV�DQG�HTXDO�SURWHFWLRQ�SULQFLSOHV�D� VWDW�
XWH� UHTXLULQJ� LQGLJHQW� PRWKHUV� WR� SD\� D� IHH� LQ� RUGHU� WR
DSSHDO� WKH� WHUPLQDWLRQ� RI� WKHLU� SDUHQWDO� ULJKWV�� � 6HH� ����
8��6��� DW� ��������� ,Q�(LVHQVWDGW�Y��%DLUG�� WKH� &RXUW� LQ�
YRNHG� ERWK� SULQFLSOHV� WR� LQYDOLGDWH� D� SURKLELWLRQ� RQ� WKH�
GLVWULEXWLRQ� RI� FRQWUDFHSWLYHV� WR� XQPDUULHG� SHUVRQV� EXW�
QRW�PDUULHG�SHUVRQV�� �6HH�����8��6���DW� ��������� �$QG� LQ�
6NLQQHU�Y��2NODKRPD�H[�UHO��:LOOLDPVRQ��WKH�&RXUW�LQYDOL�
GDWHG� XQGHU� ERWK� SULQFLSOHV� D� ODZ� WKDW� DOORZHG� VWHULOL]D�

186 



��� 2%(5*()(//�Y��+2'*(6�

2SLQLRQ�RI�WKH�&RXUW�

WLRQ�RI�KDELWXDO�FULPLQDOV�� 6HH�����8��6���DW����������
,Q� /DZUHQFH� WKH� &RXUW� DFNQRZOHGJHG� WKH� LQWHUORFNLQJ

QDWXUH�RI�WKHVH�FRQVWLWXWLRQDO�VDIHJXDUGV�LQ�WKH�FRQWH[W�RI�
WKH�OHJDO�WUHDWPHQW�RI�JD\V�DQG�OHVELDQV���6HH�����8��6���DW�
����� $OWKRXJK�/DZUHQFH�HODERUDWHG�LWV�KROGLQJ�XQGHU�WKH�
'XH�3URFHVV�&ODXVH�� LW�DFNQRZOHGJHG��DQG�VRXJKW�WR�UHP��
HG\�� WKH� FRQWLQXLQJ� LQHTXDOLW\� WKDW� UHVXOWHG� IURP� ODZV
PDNLQJ�LQWLPDF\�LQ�WKH�OLYHV�RI�JD\V�DQG�OHVELDQV�D�FULPH
DJDLQVW� WKH� 6WDWH�� 6HH� LELG�� /DZUHQFH� WKHUHIRUH� GUHZ�
XSRQ�SULQFLSOHV� RI� OLEHUW\�DQG� HTXDOLW\� WR�GHILQH�DQG�SUR�
WHFW� WKH� ULJKWV� RI� JD\V� DQG� OHVELDQV�� KROGLQJ� WKH� 6WDWH
�FDQQRW�GHPHDQ�WKHLU�H[LVWHQFH�RU�FRQWURO�WKHLU�GHVWLQ\�E\
PDNLQJ�WKHLU�SULYDWH�VH[XDO�FRQGXFW�D�FULPH��� ,G���DW������
7KLV�G\QDPLF� DOVR� DSSOLHV� WR� VDPH�VH[�PDUULDJH�� � ,W� LV�

QRZ� FOHDU� WKDW� WKH� FKDOOHQJHG� ODZV� EXUGHQ� WKH� OLEHUW\� RI�
VDPH�VH[� FRXSOHV�� DQG� LW� PXVW� EH� IXUWKHU� DFNQRZOHGJHG
WKDW� WKH\� DEULGJH� FHQWUDO� SUHFHSWV� RI� HTXDOLW\�� �+HUH� WKH�
PDUULDJH�ODZV�HQIRUFHG�E\�WKH�UHVSRQGHQWV�DUH�LQ�HVVHQFH�
XQHTXDO�� VDPH�VH[� FRXSOHV� DUH� GHQLHG� DOO� WKH� EHQHILWV
DIIRUGHG�WR�RSSRVLWH�VH[�FRXSOHV�DQG�DUH�EDUUHG�IURP�H[HU�
FLVLQJ� D� IXQGDPHQWDO� ULJKW�� � (VSHFLDOO\� DJDLQVW� D� ORQJ
KLVWRU\�RI�GLVDSSURYDO�RI�WKHLU�UHODWLRQVKLSV��WKLV�GHQLDO�WR�
VDPH�VH[�FRXSOHV�RI�WKH�ULJKW�WR�PDUU\�ZRUNV�D�JUDYH�DQG
FRQWLQXLQJ�KDUP�� 7KH�LPSRVLWLRQ�RI�WKLV�GLVDELOLW\�RQ�JD\V
DQG� OHVELDQV� VHUYHV� WR� GLVUHVSHFW� DQG� VXERUGLQDWH� WKHP��
$QG� WKH� (TXDO� 3URWHFWLRQ� &ODXVH�� OLNH� WKH� 'XH� 3URFHVV
&ODXVH�� SURKLELWV� WKLV� XQMXVWLILHG� LQIULQJHPHQW� RI� WKH
IXQGDPHQWDO�ULJKW�WR�PDUU\���6HH��H�J���=DEORFNL��VXSUD��DW�
���������6NLQQHU������8��6���DW������
7KHVH� FRQVLGHUDWLRQV� OHDG� WR� WKH� FRQFOXVLRQ� WKDW� WKH�

ULJKW� WR� PDUU\� LV� D� IXQGDPHQWDO� ULJKW� LQKHUHQW� LQ� WKH
OLEHUW\� RI� WKH� SHUVRQ�� DQG� XQGHU� WKH� 'XH� 3URFHVV� DQG�
(TXDO� 3URWHFWLRQ� &ODXVHV� RI� WKH� )RXUWHHQWK� $PHQGPHQW�
FRXSOHV�RI�WKH�VDPH�VH[�PD\�QRW�EH�GHSULYHG�RI�WKDW�ULJKW�
DQG� WKDW� OLEHUW\�� � 7KH� &RXUW� QRZ� KROGV� WKDW� VDPH�VH[�
FRXSOHV�PD\�H[HUFLVH�WKH�IXQGDPHQWDO�ULJKW�WR�PDUU\���1R�
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ORQJHU�PD\�WKLV�OLEHUW\�EH�GHQLHG�WR�WKHP���%DNHU�Y��1HOVRQ�
PXVW� EH� DQG� QRZ� LV� RYHUUXOHG�� DQG� WKH� 6WDWH� ODZV� FKDO�
OHQJHG�E\�3HWLWLRQHUV� LQ�WKHVH�FDVHV�DUH�QRZ�KHOG� LQYDOLG�
WR� WKH� H[WHQW� WKH\� H[FOXGH� VDPH�VH[� FRXSOHV� IURP� FLYLO�
PDUULDJH� RQ� WKH� VDPH� WHUPV� DQG� FRQGLWLRQV� DV� RSSRVLWH�
VH[�FRXSOHV��

,9�

7KHUH� PD\� EH� DQ� LQLWLDO� LQFOLQDWLRQ� LQ� WKHVH� FDVHV� WR�
SURFHHG�ZLWK� FDXWLRQ�WR�DZDLW� IXUWKHU� OHJLVODWLRQ�� OLWLJD�
WLRQ�� DQG� GHEDWH�� � 7KH� UHVSRQGHQWV�ZDUQ� WKHUH� KDV� EHHQ
LQVXIILFLHQW�GHPRFUDWLF� GLVFRXUVH� EHIRUH�GHFLGLQJ�DQ� LVVXH
VR�EDVLF�DV�WKH�GHILQLWLRQ�RI�PDUULDJH���,Q�LWV�UXOLQJ�RQ�WKH
FDVHV�QRZ�EHIRUH� WKLV�&RXUW�� WKH�PDMRULW\� RSLQLRQ� IRU� WKH�
&RXUW�RI�$SSHDOV�PDGH�D�FRJHQW�DUJXPHQW�WKDW�LW�ZRXOG�EH
DSSURSULDWH� IRU� WKH� UHVSRQGHQWV�� 6WDWHV� WR� DZDLW� IXUWKHU
SXEOLF� GLVFXVVLRQ� DQG� SROLWLFDO� PHDVXUHV� EHIRUH� OLFHQVLQJ�
VDPH�VH[�PDUULDJHV���6HH�'H%RHU������)���G��DW������
<HW� WKHUH� KDV� EHHQ� IDU� PRUH� GHOLEHUDWLRQ� WKDQ� WKLV�

DUJXPHQW� DFNQRZOHGJHV�� 7KHUH� KDYH� EHHQ� UHIHUHQGD��
OHJLVODWLYH�GHEDWHV�� DQG�JUDVVURRWV� FDPSDLJQV�� DV�ZHOO� DV
FRXQWOHVV� VWXGLHV�� SDSHUV�� ERRNV�� DQG� RWKHU� SRSXODU� DQG
VFKRODUO\�ZULWLQJV�� 7KHUH�KDV�EHHQ�H[WHQVLYH�OLWLJDWLRQ�LQ
VWDWH�DQG�IHGHUDO�FRXUWV�� 6HH�$SSHQGL[�$��LQIUD�� -XGLFLDO�
RSLQLRQV�DGGUHVVLQJ� WKH� LVVXH�KDYH� EHHQ� LQIRUPHG�E\� WKH�
FRQWHQWLRQV�RI�SDUWLHV�DQG�FRXQVHO��ZKLFK�� LQ�WXUQ��UHIOHFW
WKH�PRUH�JHQHUDO��VRFLHWDO�GLVFXVVLRQ�RI�VDPH�VH[�PDUULDJH�
DQG�LWV�PHDQLQJ�WKDW�KDV�RFFXUUHG�RYHU�WKH�SDVW�GHFDGHV��
$V�PRUH�WKDQ�����DPLFL�PDNH�FOHDU�LQ�WKHLU�ILOLQJV��PDQ\�
RI�WKH�FHQWUDO�LQVWLWXWLRQV�LQ�$PHULFDQ�OLIH�VWDWH�DQG�ORFDO�
JRYHUQPHQWV�� WKH� PLOLWDU\�� ODUJH� DQG� VPDOO� EXVLQHVVHV�
ODERU� XQLRQV�� UHOLJLRXV� RUJDQL]DWLRQV�� ODZ� HQIRUFHPHQW�
FLYLF�JURXSV��SURIHVVLRQDO�RUJDQL]DWLRQV��DQG�XQLYHUVLWLHV�
KDYH�GHYRWHG� VXEVWDQWLDO� DWWHQWLRQ� WR� WKH� TXHVWLRQ�� 7KLV�
KDV� OHG� WR� DQ� HQKDQFHG� XQGHUVWDQGLQJ� RI� WKH� LVVXH�DQ�
XQGHUVWDQGLQJ� UHIOHFWHG� LQ� WKH� DUJXPHQWV� QRZ�SUHVHQWHG�
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IRU�UHVROXWLRQ�DV�D�PDWWHU�RI�FRQVWLWXWLRQDO�ODZ��
2I� FRXUVH�� WKH� &RQVWLWXWLRQ� FRQWHPSODWHV� WKDW� GHPRF�

UDF\�LV�WKH�DSSURSULDWH�SURFHVV�IRU�FKDQJH��VR�ORQJ�DV�WKDW�
SURFHVV�GRHV�QRW�DEULGJH� IXQGDPHQWDO�ULJKWV� �/DVW�7HUP��
D�SOXUDOLW\�RI� WKLV�&RXUW�UHDIILUPHG�WKH� LPSRUWDQFH�RI�WKH�
GHPRFUDWLF� SULQFLSOH� LQ�6FKXHWWH� Y��%$01�� ����8��6�� BBB�
��������QRWLQJ�WKH� �ULJKW�RI� FLWL]HQV� WR�GHEDWH�VR� WKH\�FDQ
OHDUQ� DQG� GHFLGH� DQG� WKHQ�� WKURXJK� WKH� SROLWLFDO� SURFHVV�
DFW� LQ� FRQFHUW� WR� WU\� WR� VKDSH� WKH� FRXUVH� RI� WKHLU� RZQ�
WLPHV��� ,G���DW�BBB���BBB��VOLS�RS���DW����������,QGHHG��LW�LV�
PRVW� RIWHQ� WKURXJK� GHPRFUDF\� WKDW� OLEHUW\� LV� SUHVHUYHG�
DQG� SURWHFWHG� LQ� RXU� OLYHV�� � %XW� DV� 6FKXHWWH� DOVR� VDLG��
�>W@KH�IUHHGRP�VHFXUHG�E\�WKH�&RQVWLWXWLRQ�FRQVLVWV��LQ�RQH
RI� LWV� HVVHQWLDO� GLPHQVLRQV�� RI� WKH� ULJKW� RI� WKH� LQGLYLGXDO
QRW�WR�EH�LQMXUHG�E\�WKH�XQODZIXO�H[HUFLVH�RI�JRYHUQPHQWDO�
SRZHU��� ,G���DW�BBB��VOLS�RS���DW�������7KXV��ZKHQ�WKH�ULJKWV
RI�SHUVRQV�DUH�YLRODWHG���WKH�&RQVWLWXWLRQ�UHTXLUHV�UHGUHVV�
E\�WKH�FRXUWV���QRWZLWKVWDQGLQJ�WKH�PRUH�JHQHUDO�YDOXH�RI�
GHPRFUDWLF� GHFLVLRQPDNLQJ�� ,G��� DW� BBB� �VOLS� RS��� DW� ����
7KLV� KROGV� WUXH� HYHQ� ZKHQ� SURWHFWLQJ� LQGLYLGXDO� ULJKWV
DIIHFWV�LVVXHV�RI�WKH�XWPRVW�LPSRUWDQFH�DQG�VHQVLWLYLW\��
7KH� G\QDPLF� RI� RXU� FRQVWLWXWLRQDO� V\VWHP� LV� WKDW� LQGL�

YLGXDOV�QHHG�QRW�DZDLW�OHJLVODWLYH�DFWLRQ�EHIRUH�DVVHUWLQJ�D�
IXQGDPHQWDO� ULJKW�� � 7KH� 1DWLRQ�V� FRXUWV� DUH� RSHQ� WR� LQ�
MXUHG�LQGLYLGXDOV�ZKR�FRPH�WR�WKHP�WR�YLQGLFDWH�WKHLU�RZQ
GLUHFW��SHUVRQDO�VWDNH�LQ�RXU�EDVLF�FKDUWHU���$Q�LQGLYLGXDO�
FDQ�LQYRNH�D�ULJKW�WR�FRQVWLWXWLRQDO�SURWHFWLRQ�ZKHQ�KH�RU�
VKH� LV� KDUPHG�� HYHQ� LI� WKH� EURDGHU� SXEOLF� GLVDJUHHV� DQG�
HYHQ� LI� WKH� OHJLVODWXUH� UHIXVHV� WR� DFW�� � 7KH� LGHD� RI� WKH�
&RQVWLWXWLRQ� �ZDV� WR� ZLWKGUDZ� FHUWDLQ� VXEMHFWV� IURP� WKH�
YLFLVVLWXGHV�RI�SROLWLFDO� FRQWURYHUV\��WR�SODFH� WKHP�EH\RQG
WKH�UHDFK�RI�PDMRULWLHV�DQG�RIILFLDOV�DQG�WR�HVWDEOLVK�WKHP
DV�OHJDO�SULQFLSOHV�WR�EH�DSSOLHG�E\�WKH�FRXUWV����:HVW�9LU�
JLQLD� %G�� RI� (G�� Y�� %DUQHWWH�� ���� 8��6�� ����� ���� �������
7KLV�LV�ZK\��IXQGDPHQWDO�ULJKWV�PD\�QRW�EH�VXEPLWWHG�WR�
D�YRWH��WKH\�GHSHQG�RQ�WKH�RXWFRPH�RI�QR�HOHFWLRQV����,ELG���
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,W� LV� RI� QR� PRPHQW� ZKHWKHU� DGYRFDWHV� RI� VDPH�VH[�PDU�
ULDJH� QRZ� HQMR\� RU� ODFN� PRPHQWXP� LQ� WKH� GHPRFUDWLF�
SURFHVV�� 7KH�LVVXH�EHIRUH�WKH�&RXUW�KHUH�LV�WKH�OHJDO�TXHV�
WLRQ�ZKHWKHU� WKH�&RQVWLWXWLRQ�SURWHFWV�WKH� ULJKW�RI� VDPH�
VH[�FRXSOHV�WR�PDUU\�
7KLV� LV� QRW� WKH� ILUVW� WLPH� WKH�&RXUW� KDV�EHHQ� DVNHG� WR�

DGRSW� D� FDXWLRXV� DSSURDFK� WR� UHFRJQL]LQJ� DQG� SURWHFWLQJ�
IXQGDPHQWDO�ULJKWV�� ,Q�%RZHUV��D�EDUH�PDMRULW\�XSKHOG�D
ODZ� FULPLQDOL]LQJ� VDPH�VH[� LQWLPDF\�� � 6HH� ���� 8��6��� DW�
�������������� 7KDW�DSSURDFK�PLJKW�KDYH�EHHQ�YLHZHG�DV
D� FDXWLRXV� HQGRUVHPHQW� RI� WKH� GHPRFUDWLF� SURFHVV��ZKLFK
KDG� RQO\� MXVW� EHJXQ� WR� FRQVLGHU� WKH� ULJKWV� RI� JD\V� DQG
OHVELDQV�� <HW�� LQ� HIIHFW��%RZHUV�XSKHOG� VWDWH� DFWLRQ� WKDW
GHQLHG�JD\V�DQG�OHVELDQV�D�IXQGDPHQWDO�ULJKW�DQG�FDXVHG�
WKHP�SDLQ�DQG�KXPLOLDWLRQ���$V�HYLGHQFHG�E\�WKH�GLVVHQWV�
LQ�WKDW�FDVH��WKH�IDFWV�DQG�SULQFLSOHV�QHFHVVDU\�WR�D�FRUUHFW
KROGLQJ�ZHUH�NQRZQ�WR�WKH�%RZHUV�&RXUW���6HH� LG���DW�����
�%ODFNPXQ��-���MRLQHG�E\�%UHQQDQ��0DUVKDOO��DQG�6WHYHQV�
--���GLVVHQWLQJ���LG���DW������6WHYHQV��-���MRLQHG�E\�%UHQQDQ
DQG�0DUVKDOO��--���GLVVHQWLQJ����7KDW�LV�ZK\�/DZUHQFH�KHOG�
%RZHUV�ZDV��QRW�FRUUHFW�ZKHQ�LW�ZDV�GHFLGHG��� ����8��6���
DW� ����� $OWKRXJK� %RZHUV�ZDV� HYHQWXDOO\� UHSXGLDWHG� LQ�
/DZUHQFH��PHQ� DQG�ZRPHQ�ZHUH� KDUPHG� LQ� WKH� LQWHULP��
DQG� WKH� VXEVWDQWLDO� HIIHFWV� RI� WKHVH� LQMXULHV� QR� GRXEW�
OLQJHUHG� ORQJ� DIWHU� %RZHUV� ZDV� RYHUUXOHG�� 'LJQLWDU\
ZRXQGV�FDQQRW�DOZD\V�EH�KHDOHG�ZLWK�WKH�VWURNH�RI�D�SHQ��
$�UXOLQJ�DJDLQVW�VDPH�VH[�FRXSOHV�ZRXOG�KDYH�WKH�VDPH�

HIIHFW�DQG�� OLNH�%RZHUV�� ZRXOG� EH� XQMXVWLILHG� XQGHU� WKH
)RXUWHHQWK� $PHQGPHQW�� 7KH� SHWLWLRQHUV�� VWRULHV� PDNH
FOHDU� WKH� XUJHQF\� RI� WKH� LVVXH� WKH\� SUHVHQW� WR� WKH�&RXUW��
-DPHV� 2EHUJHIHOO� QRZ� DVNV� ZKHWKHU� 2KLR� FDQ� HUDVH� KLV
PDUULDJH� WR� -RKQ�$UWKXU� IRU�DOO� WLPH�� � $SULO�'H%RHU� DQG
-D\QH�5RZVH�QRZ�DVN�ZKHWKHU�0LFKLJDQ�PD\�FRQWLQXH�WR�
GHQ\�WKHP�WKH�FHUWDLQW\�DQG�VWDELOLW\�DOO�PRWKHUV�GHVLUH�WR
SURWHFW�WKHLU�FKLOGUHQ��DQG�IRU�WKHP�DQG�WKHLU�FKLOGUHQ�WKH
FKLOGKRRG� \HDUV� ZLOO� SDVV� DOO� WRR� VRRQ�� � ,MSH� 'H.RH� DQG�
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7KRPDV�.RVWXUD�QRZ�DVN�ZKHWKHU�7HQQHVVHH�FDQ�GHQ\�WR
RQH�ZKR�KDV�VHUYHG�WKLV�1DWLRQ�WKH�EDVLF�GLJQLW\�RI�UHFRJ�
QL]LQJ� KLV�1HZ�<RUN�PDUULDJH� � 3URSHUO\� SUHVHQWHG�ZLWK
WKH� SHWLWLRQHUV�� FDVHV�� WKH� &RXUW� KDV� D� GXW\� WR� DGGUHVV
WKHVH�FODLPV�DQG�DQVZHU�WKHVH�TXHVWLRQV�
,QGHHG��IDFHG�ZLWK�D�GLVDJUHHPHQW�DPRQJ�WKH�&RXUWV�RI

$SSHDOV�D� GLVDJUHHPHQW� WKDW� FDXVHG� LPSHUPLVVLEOH�
JHRJUDSKLF� YDULDWLRQ� LQ� WKH� PHDQLQJ� RI� IHGHUDO� ODZ�WKH
&RXUW� JUDQWHG� UHYLHZ� WR� GHWHUPLQH� ZKHWKHU� VDPH�VH[�
FRXSOHV�PD\�H[HUFLVH�WKH�ULJKW�WR�PDUU\�� �:HUH�WKH�&RXUW�
WR�XSKROG� WKH� FKDOOHQJHG� ODZV�DV� FRQVWLWXWLRQDO�� LW�ZRXOG�
WHDFK� WKH�1DWLRQ� WKDW� WKHVH� ODZV� DUH� LQ� DFFRUG�ZLWK� RXU�
VRFLHW\�V�PRVW�EDVLF� FRPSDFW�� �:HUH� WKH�&RXUW� WR� VWD\� LWV
KDQG� WR� DOORZ� VORZHU�� FDVH�E\�FDVH� GHWHUPLQDWLRQ� RI� WKH�
UHTXLUHG�DYDLODELOLW\�RI�VSHFLILF�SXEOLF�EHQHILWV�WR�VDPH�VH[�
FRXSOHV��LW�VWLOO�ZRXOG�GHQ\�JD\V�DQG�OHVELDQV�PDQ\�ULJKWV�
DQG�UHVSRQVLELOLWLHV�LQWHUWZLQHG�ZLWK�PDUULDJH��
7KH� UHVSRQGHQWV� DOVR� DUJXH� DOORZLQJ� VDPH�VH[� FRXSOHV

WR�ZHG�ZLOO�KDUP�PDUULDJH�DV�DQ�LQVWLWXWLRQ�E\�OHDGLQJ�WR�
IHZHU� RSSRVLWH�VH[� PDUULDJHV�� 7KLV� PD\� RFFXU�� WKH� UH�
VSRQGHQWV� FRQWHQG�� EHFDXVH� OLFHQVLQJ� VDPH�VH[� PDUULDJH
VHYHUV� WKH� FRQQHFWLRQ� EHWZHHQ� QDWXUDO� SURFUHDWLRQ� DQG
PDUULDJH�� 7KDW�DUJXPHQW��KRZHYHU��UHVWV�RQ�D�FRXQWHULQ�
WXLWLYH� YLHZ� RI� RSSRVLWH�VH[� FRXSOH�V� GHFLVLRQPDNLQJ� SUR�
FHVVHV� UHJDUGLQJ� PDUULDJH� DQG� SDUHQWKRRG�� 'HFLVLRQV�
DERXW�ZKHWKHU� WR�PDUU\�DQG� UDLVH� FKLOGUHQ� DUH� EDVHG� RQ
PDQ\� SHUVRQDO�� URPDQWLF�� DQG� SUDFWLFDO� FRQVLGHUDWLRQV��
DQG�LW� LV�XQUHDOLVWLF� WR�FRQFOXGH� WKDW�DQ�RSSRVLWH�VH[�FRX�
SOH� ZRXOG� FKRRVH� QRW� WR� PDUU\� VLPSO\� EHFDXVH� VDPH�VH[�
FRXSOHV�PD\�GR�VR���6HH�.LWFKHQ�Y��+HUEHUW������)���G�������
����� �&$��� ������ ��>,@W� LV�ZKROO\� LOORJLFDO� WR� EHOLHYH� WKDW
VWDWH� UHFRJQLWLRQ� RI� WKH� ORYH� DQG� FRPPLWPHQW� EHWZHHQ�
VDPH�VH[�FRXSOHV�ZLOO�DOWHU�WKH�PRVW�LQWLPDWH�DQG�SHUVRQDO
GHFLVLRQV�RI�RSSRVLWH�VH[�FRXSOHV���� �7KH�UHVSRQGHQWV�KDYH
QRW� VKRZQ� D� IRXQGDWLRQ� IRU� WKH� FRQFOXVLRQ� WKDW� DOORZLQJ�
VDPH�VH[�PDUULDJH�ZLOO� FDXVH�WKH�KDUPIXO� RXWFRPHV�WKH\�
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GHVFULEH�� ,QGHHG��ZLWK� UHVSHFW� WR� WKLV� DVVHUWHG� EDVLV� IRU�
H[FOXGLQJ�VDPH�VH[� FRXSOHV� IURP� WKH� ULJKW� WR�PDUU\�� LW� LV
DSSURSULDWH�WR�REVHUYH�WKHVH�FDVHV�LQYROYH�RQO\� WKH�ULJKWV�
RI� WZR� FRQVHQWLQJ�DGXOWV�ZKRVH�PDUULDJHV�ZRXOG�SRVH� QR�
ULVN�RI�KDUP�WR�WKHPVHOYHV�RU�WKLUG�SDUWLHV��
)LQDOO\��LW�PXVW�EH�HPSKDVL]HG�WKDW�UHOLJLRQV��DQG�WKRVH�

ZKR�DGKHUH� WR� UHOLJLRXV�GRFWULQHV��PD\� FRQWLQXH� WR� DGYR�
FDWH� ZLWK� XWPRVW�� VLQFHUH� FRQYLFWLRQ� WKDW�� E\� GLYLQH� SUH�
FHSWV�� VDPH�VH[� PDUULDJH� VKRXOG� QRW� EH� FRQGRQHG�� � 7KH�
)LUVW�$PHQGPHQW�HQVXUHV�WKDW�UHOLJLRXV�RUJDQL]DWLRQV�DQG
SHUVRQV�DUH�JLYHQ�SURSHU�SURWHFWLRQ�DV�WKH\�VHHN�WR�WHDFK�
WKH�SULQFLSOHV�WKDW�DUH�VR�IXOILOOLQJ�DQG�VR�FHQWUDO�WR�WKHLU
OLYHV� DQG� IDLWKV�� DQG� WR� WKHLU� RZQ� GHHS� DVSLUDWLRQV� WR
FRQWLQXH�WKH�IDPLO\�VWUXFWXUH�WKH\�KDYH�ORQJ�UHYHUHG���7KH�
VDPH� LV� WUXH� RI� WKRVH�ZKR� RSSRVH� VDPH�VH[�PDUULDJH� IRU�
RWKHU�UHDVRQV�� ,Q�WXUQ��WKRVH�ZKR�EHOLHYH�DOORZLQJ�VDPH�
VH[�PDUULDJH� LV� SURSHU� RU� LQGHHG� HVVHQWLDO��ZKHWKHU�DV� D�
PDWWHU�RI�UHOLJLRXV�FRQYLFWLRQ�RU�VHFXODU�EHOLHI��PD\�HQJDJH�
WKRVH�ZKR�GLVDJUHH�ZLWK�WKHLU�YLHZ�LQ�DQ�RSHQ�DQG�VHDUFK�
LQJ� GHEDWH�� 7KH� &RQVWLWXWLRQ�� KRZHYHU�� GRHV� QRW� SHUPLW�
WKH� 6WDWH� WR� EDU� VDPH�VH[� FRXSOHV� IURP�PDUULDJH� RQ� WKH
VDPH�WHUPV�DV�DFFRUGHG�WR�FRXSOHV�RI�WKH�RSSRVLWH�VH[��

9�

7KHVH�FDVHV�DOVR�SUHVHQW�WKH�TXHVWLRQ�ZKHWKHU�WKH�&RQ�
VWLWXWLRQ�UHTXLUHV�6WDWHV� WR�UHFRJQL]H�VDPH�VH[�PDUULDJHV�
YDOLGO\�SHUIRUPHG�RXW�RI�6WDWH�� $V�PDGH�FOHDU�E\�WKH�FDVH
RI�2EHUJHIHOO�DQG�$UWKXU��DQG�E\�WKDW�RI�'H.RH�DQG�.RV��
WXUD��WKH�UHFRJQLWLRQ�EDQV�LQIOLFW�VXEVWDQWLDO�DQG�FRQWLQXLQJ
KDUP�RQ�VDPH�VH[�FRXSOHV�
%HLQJ�PDUULHG� LQ� RQH�6WDWH�EXW�KDYLQJ� WKDW� YDOLG�PDU�

ULDJH�GHQLHG�LQ�DQRWKHU�LV�RQH�RI��WKH�PRVW�SHUSOH[LQJ�DQG�
GLVWUHVVLQJ� FRPSOLFDWLRQ>V@�� LQ� WKH� ODZ� RI� GRPHVWLF� UHOD�
WLRQV�� :LOOLDPV� Y�� 1RUWK� &DUROLQD�� ���� 8��6�� ����� ����
������� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� /HDYLQJ� WKH�
FXUUHQW� VWDWH� RI� DIIDLUV� LQ� SODFH�ZRXOG�PDLQWDLQ�DQG�SUR�
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PRWH�LQVWDELOLW\�DQG�XQFHUWDLQW\���)RU�VRPH�FRXSOHV��HYHQ
DQ�RUGLQDU\�GULYH� LQWR�D�QHLJKERULQJ�6WDWH� WR�YLVLW� IDPLO\
RU�IULHQGV�ULVNV�FDXVLQJ�VHYHUH�KDUGVKLS� LQ� WKH�HYHQW�RI�D
VSRXVH�V�KRVSLWDOL]DWLRQ�ZKLOH�DFURVV� VWDWH� OLQHV�� �,Q� OLJKW
RI�WKH�IDFW�WKDW�PDQ\�6WDWHV�DOUHDG\�DOORZ�VDPH�VH[�PDU�
ULDJH�DQG� KXQGUHGV� RI� WKRXVDQGV� RI� WKHVH� PDUULDJHV
DOUHDG\� KDYH� RFFXUUHG�WKH� GLVUXSWLRQ� FDXVHG� E\� WKH
UHFRJQLWLRQ�EDQV�LV�VLJQLILFDQW�DQG�HYHU�JURZLQJ��
$V� FRXQVHO� IRU� WKH� UHVSRQGHQWV� DFNQRZOHGJHG� DW� DUJX�

PHQW�� LI�6WDWHV� DUH� UHTXLUHG� E\� WKH� &RQVWLWXWLRQ� WR� LVVXH
PDUULDJH� OLFHQVHV� WR� VDPH�VH[� FRXSOHV�� WKH� MXVWLILFDWLRQV�
IRU�UHIXVLQJ� WR� UHFRJQL]H� WKRVH�PDUULDJHV�SHUIRUPHG�HOVH�
ZKHUH�DUH�XQGHUPLQHG�� �6HH�7U��RI�2UDO�$UJ��RQ�4XHVWLRQ�
���S������ 7KH�&RXUW��LQ�WKLV�GHFLVLRQ��KROGV�VDPH�VH[�FRX�
SOHV� PD\� H[HUFLVH� WKH� IXQGDPHQWDO� ULJKW� WR�PDUU\� LQ� DOO�
6WDWHV�� ,W� IROORZV� WKDW� WKH�&RXUW� DOVR�PXVW�KROG�DQG� LW�
QRZ�GRHV�KROG�WKDW�WKHUH�LV�QR�ODZIXO�EDVLV�IRU�D�6WDWH�WR�
UHIXVH�WR�UHFRJQL]H�D�ODZIXO�VDPH�VH[�PDUULDJH�SHUIRUPHG
LQ�DQRWKHU�6WDWH�RQ�WKH�JURXQG�RI�LWV�VDPH�VH[�FKDUDFWHU��

�� �� ��

1R�XQLRQ�LV�PRUH�SURIRXQG�WKDQ�PDUULDJH��IRU�LW�HPERG�
LHV� WKH� KLJKHVW� LGHDOV� RI� ORYH�� ILGHOLW\�� GHYRWLRQ�� VDFULILFH��
DQG� IDPLO\�� ,Q� IRUPLQJ� D� PDULWDO� XQLRQ�� WZR� SHRSOH� EH�
FRPH�VRPHWKLQJ�JUHDWHU�WKDQ�RQFH�WKH\�ZHUH���$V�VRPH�RI�
WKH� SHWLWLRQHUV� LQ� WKHVH� FDVHV� GHPRQVWUDWH�� PDUULDJH�
HPERGLHV� D� ORYH� WKDW� PD\� HQGXUH� HYHQ� SDVW� GHDWK�� � ,W�
ZRXOG�PLVXQGHUVWDQG� WKHVH�PHQ� DQG�ZRPHQ� WR� VD\� WKH\�
GLVUHVSHFW�WKH�LGHD�RI�PDUULDJH�� 7KHLU�SOHD�LV�WKDW�WKH\�GR
UHVSHFW� LW�� UHVSHFW� LW� VR� GHHSO\� WKDW� WKH\� VHHN� WR� ILQG� LWV
IXOILOOPHQW� IRU� WKHPVHOYHV�� � 7KHLU� KRSH� LV� QRW� WR� EH� FRQ�
GHPQHG�WR�OLYH�LQ�ORQHOLQHVV��H[FOXGHG�IURP�RQH�RI�FLYLOL]D�
WLRQ�V�ROGHVW�LQVWLWXWLRQV�� 7KH\�DVN�IRU�HTXDO�GLJQLW\�LQ�WKH�
H\HV�RI�WKH�ODZ�� 7KH�&RQVWLWXWLRQ�JUDQWV�WKHP�WKDW�ULJKW�
7KH� MXGJPHQW� RI� WKH� &RXUW� RI� $SSHDOV� IRU� WKH� 6L[WK�

&LUFXLW�LV�UHYHUVHG��
,W�LV�VR�RUGHUHG��
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$33(1',&(6�
$�

6WDWH�DQG�)HGHUDO�-XGLFLDO�'HFLVLRQV�
$GGUHVVLQJ�6DPH�6H[�0DUULDJH

8QLWHG�6WDWHV�&RXUWV�RI�$SSHDOV�'HFLVLRQV�

$GDPV�Y��+RZHUWRQ������)���G�������&$��������
6PHOW�Y��&RXQW\�RI�2UDQJH������)���G������&$��������
&LWL]HQV� IRU�(TXDO�3URWHFWLRQ�Y��%UXQLQJ������)���G�����

�&$��������
:LQGVRU�Y��8QLWHG�6WDWHV������)���G������&$��������
0DVVDFKXVHWWV� Y�� 'HSDUWPHQW� RI� +HDOWK� DQG� +XPDQ�

6HUYLFHV������)���G����&$��������
3HUU\�Y��%URZQ������)���G�������&$��������
/DWWD�Y��2WWHU������)���G������&$��������
%DVNLQ�Y��%RJDQ������)���G������&$��������
%LVKRS�Y��6PLWK������)���G�������&$���������
%RVWLF�Y��6FKDHIHU������)���G������&$��������
.LWFKHQ�Y��+HUEHUW������)���G�������&$���������
'H%RHU�Y��6Q\GHU������)���G������&$��������
/DWWD� Y��2WWHU�� ���� )���G����� �&$�������� �2�6FDQQODLQ�

-���GLVVHQWLQJ�IURP�WKH�GHQLDO�RI�UHKHDULQJ�HQ�EDQF��

8QLWHG�6WDWHV�'LVWULFW�&RXUW�'HFLVLRQV�

$GDPV�Y��+RZHUWRQ������)��6XSS��������&'�&DO��������
&LWL]HQV� IRU� (TXDO� 3URWHFWLRQ�� ,QF�� Y�� %UXQLQJ�� ����

)��6XSS���G�������1HE��������
&LWL]HQV� IRU� (TXDO� 3URWHFWLRQ� Y��%UXQLQJ�� ���� )��6XSS��

�G������1HE��������
:LOVRQ�Y��$NH������)��6XSS���G�������0'�)OD��������
6PHOW�Y��&RXQW\�RI�2UDQJH������)��6XSS���G������&'�&DO��

������
%LVKRS�Y��2NODKRPD�H[�UHO��(GPRQGVRQ������)��6XSS���G�

������1'�2NOD��������
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0DVVDFKXVHWWV� Y�� 'HSDUWPHQW� RI� +HDOWK� DQG� +XPDQ�
6HUYLFHV������)��6XSS���G� �����0DVV��������
*LOO�Y��2IILFH�RI�3HUVRQQHO�0DQDJHPHQW������)��6XSS���G�

�����0DVV��������
3HUU\�Y��6FKZDU]HQHJJHU������)��6XSS���G����� �1'�&DO��

������
'UDJRYLFK� Y��'HSDUWPHQW� RI� 7UHDVXU\�� ���� )��6XSS�� �G�

������1'�&DO��������
*ROLQVNL� Y�� 2IILFH� RI� 3HUVRQQHO� 0DQDJHPHQW�� ���

)��6XSS���G������1'�&DO�������
'UDJRYLFK� Y��'HSDUWPHQW� RI� 7UHDVXU\�� ���� )��6XSS�� �G

�����1'�&DO�������
:LQGVRU� Y��8QLWHG� 6WDWHV�� ���� )��6XSS�� �G� ���� �6'1<

������
3HGHUVHQ� Y�� 2IILFH� RI� 3HUVRQQHO� 0DQDJHPHQW�� ����

)��6XSS���G������&RQQ��������
-DFNVRQ� Y�� $EHUFURPELH�� ���� )��6XSS�� �G� ����� �+DZ��

������

1RY������������
*UD\�Y��2UU����)��6XSS���G������1'�,OO��������
/HH�Y��2UU�������:/����������1'�,OO���'HF������������

������1'�2NOD��������
%RXUNH�Y��%HVKHDU������)��6XSS���G������:'�.\��������
/HH�Y��2UU�������:/���������1'�,OO���)HE������������
%RVWLF�Y��5DLQH\������)��6XSS���G������('�9D��������
'H�/HRQ�Y��3HUU\������)��6XSS���G������:'�7H[��������
7DQFR�Y��+DVODP����)��6XSS���G������0'�7HQQ��������
'H%RHU�Y��6Q\GHU������)��6XSS���G������('�0LFK��������
+HQU\�Y��+LPHV�����)��6XSS���G�������6'�2KLR�������
/DWWD�Y��2WWHU�����)��6XSS���G�������,GDKR�������

6HYFLN�Y��6DQGRYDO������)��6XSS���G������1HY��������
0HUULWW�Y��$WWRUQH\�*HQHUDO�������:/����������0'�/D���

.LWFKHQ�Y��+HUEHUW������)��6XSS���G�������8WDK�������
2EHUJHIHOO� Y��:\P\VOR�� ���� )��6XSS�� �G� ���� �6'� 2KLR�

������
%LVKRS� Y��8QLWHG� 6WDWHV� H[�UHO��+ROGHU�� ����)��6XSS�� �G�
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*HLJHU�Y��.LW]KDEHU������)��6XSS���G�������2UH��������
(YDQV�Y��8WDK�����)��6XSS���G�������8WDK�������
:KLWHZRRG�Y��:ROI������)��6XSS���G������0'�3D��������
:ROI�Y��:DONHU������)��6XSS���G������:'�:LV��������
%DVNLQ�Y��%RJDQ�����)��6XSS���G�������6'�,QG��������
/RYH�Y��%HVKHDU������)��6XSS���G������:'�.\��������
%XUQV� Y��+LFNHQORRSHU�� ����� :/� �������� �&ROR��� -XO\�

����������
%RZOLQJ�Y��3HQFH�����)��6XSS���G�������6'�,QG��������
%UHQQHU�Y��6FRWW������)��6XSS���G�������1'�)OD��������
5RELFKHDX[�Y��&DOGZHOO����)��6XSS���G������('�/D��������
*HQHUDO�6\QRG�RI�WKH�8QLWHG�&KXUFK�RI�&KULVW�Y��5HVLQJ�

HU�����)��6XSS���G������ �:'1&�������
+DPE\�Y��3DUQHOO�����)��6XSS���G�������$ODVND�������
)LVKHU�%RUQH�Y��6PLWK�����)��6XSS���G������0'1&�������

���������$UL]���2FW������������

�.DQ���1RY�����������

�6'�:��9D���1RY�����������
&RQGRQ�Y��+DOH\�����)��6XSS���G������6�&��������
%UDGDFV�Y��+DOH\�����)��6XSS���G������6�&��������

���������('�$UN���1RY������������
&DPSDLJQ�IRU�6RXWKHUQ�(TXDOLW\�Y��%U\DQW�� BBB�)��6XSS��

�G�BBB�������:/����������6'�0LVV���1RY������������
,QQLVV�Y��$GHUKROG��BBB�)��6XSS���G�BBB�������:/��������

�1'�*D���-DQ�����������

0DMRUV�Y��+RUQH�����)��6XSS���G�������$UL]��������
&RQQROO\� Y�� -HDQHV�� BBB� )�� 6XSS�� �G� BBB�� ����� :/�

*X]]R�Y��0HDG�������:/����������:\R���2FW������������
&RQGH�9LGDO�Y��*DUFLD�3DGLOOD�� ���)��6XSS�� �G����� �35�

������
0DULH�Y��0RVHU��BBB�)��6XSS���G�BBB�������:/���������

/DZVRQ�Y��.HOO\�����)��6XSS���G������:'�0R��������
0F*HH� Y��&ROH�� BBB� )��6XSS�� �G� BBB�� �����:/� ��������

5RODQGR�Y��)R[�����)��6XSS���G�������0RQW��������
-HUQLJDQ� Y�� &UDQH�� BBB� )��6XSS�� �G� BBB�� ����� :/�
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5RVHQEUDKQ� Y�� 'DXJDDUG�� ��� )��6XSS�� �G� ���� �6�� '���
������
&DVSDU�Y��6Q\GHU��BBB�)��6XSS���G�BBB�������:/�������

�('�0LFK���-DQ������������
6HDUFH\� Y�� 6WUDQJH�� ����� 8��6�� 'LVW�� /(;,6� ����� �6'�

$OD���-DQ������������
6WUDZVHU�Y��6WUDQJH�����)��6XSS���G�������6'�$OD��������
:DWHUV�Y��5LFNHWWV�����)��6XSS���G�������1HE��������

6WDWH�+LJKHVW�&RXUW�'HFLVLRQV��

%DNHU�Y��1HOVRQ������0LQQ�����������1��:���G������������
-RQHV�Y��+DOODKDQ������6��:���G������.\��������
%DHKU�Y��/HZLQ�����+DZ�����������3���G�����������
'HDQ�Y��'LVWULFW�RI�&ROXPELD������$���G������'��&��������
%DNHU�Y��6WDWH�� ����9W�����������$���G������������
%UDXVH�Y��6WDWH�����3���G������$ODVND��������ULSHQHVV��
*RRGULGJH� Y��'HSDUWPHQW� RI� 3XEOLF� +HDOWK�� ���� 0DVV��

���������1��(���G������������
,Q�UH�2SLQLRQV� RI� WKH�-XVWLFHV� WR� WKH�6HQDWH������0DVV��

����������1��(���G������������
/L�Y��6WDWH������2U�����������3���G�����������
&RWH�:KLWDFUH�Y��'HSDUWPHQW�RI�3XEOLF�+HDOWK�����0DVV��

���������1��(���G������������
/HZLV�Y��+DUULV������1��-�����������$���G������������
$QGHUVHQ�Y��.LQJ�&RXQW\������:DVK���G��������3���G�����

�������
+HUQDQGH]� Y�� 5REOHV�� �� 1��<�� �G� ����� ���� 1��(���G� ��

�������
&RQDZD\�Y��'HDQH������0G�����������$���G������������
,Q�UH� 0DUULDJH� &DVHV�� ��� &DO�� �WK� ����� ���� 3���G� ����

�������
.HUULJDQ� Y��&RPPLVVLRQHU� RI� 3XEOLF�+HDOWK�� ���� &RQQ��

���������$���G������������
6WUDXVV�Y��+RUWRQ�����&DO���WK����������3���G�����������
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9DUQXP�Y��%ULHQ������1��:���G������,RZD�������
*ULHJR� Y��2OLYHU�� �����106&������ BBB�1��0�� BBB�� ����

3���G������������
*DUGHQ� 6WDWH� (TXDOLW\�Y��'RZ�� ����1��-�� ����� ��� $���G�

������������
([�SDUWH� 6WDWH� H[�UHO�� $ODEDPD� 3ROLF\� ,QVWLWXWH�� BBB� 6R��

�G�BBB�������:/���������$OD���0DU�����������
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%�
6WDWH�/HJLVODWLRQ�DQG�-XGLFLDO�'HFLVLRQV

/HJDOL]LQJ�6DPH�6H[�0DUULDJH

/HJLVODWLRQ�

'HO��&RGH�$QQ���7LW������†�����&XP��6XSS��������
'��&��$FW�1R�������������'��&��5HJ������������
+DZ��5HY��6WDW��†��������������DQG������&XP��6XSS���
,OO��3XE��$FW�1R���������
0H��5HY��6WDW��$QQ���7LW������†����$��&XP��6XSS��������
�����0G��/DZV�S���
�����0LQQ�/DZV�S�����
�����1��+��/DZV�S����
�����1��<�/DZV�S�����
�����5��,��/DZV�S���
�����9W��$FWV���5HVROYHV�S����
�����:DVK��6HVV��/DZV�S������

-XGLFLDO�'HFLVLRQV�

*RRGULGJH� Y��'HSDUWPHQW� RI� 3XEOLF� +HDOWK�� ���� 0DVV��
���������1��(���G������������
.HUULJDQ� Y��&RPPLVVLRQHU� RI� 3XEOLF�+HDOWK�� ���� &RQQ��

���������$���G������������
9DUQXP�Y��%ULHQ������1��:���G������,RZD�������
*ULHJR� Y��2OLYHU�� �����106&������ BBB� 1��0�� BBB�� ����

3���G������������
*DUGHQ� 6WDWH� (TXDOLW\�Y��'RZ�� ����1��-�� ����� ��� $���G�

������������
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1RV�������������������������DQG��������

-$0(6�2%(5*()(//��(7�$/���3(7,7,21(56�
������� Y��

5,&+$5'�+2'*(6��',5(&725��2+,2�
'(3$570(17�2)�+($/7+��(7�$/���

9$/(5,$�7$1&2��(7�$/���3(7,7,21(56�
������� Y��

%,//�+$6/$0��*29(5125�2)�
7(11(66((��(7�$/���

$35,/�'(%2(5��(7�$/���3(7,7,21(56�
������� Y��

5,&.�61<'(5��*29(5125�2)�0,&+,*$1���
(7�$/���$1'�

*5(*25<�%285.(��(7�$/���3(7,7,21(56�
������� Y��

67(9(�%(6+($5��*29(5125�2)��
.(178&.<�

21�:5,76�2)�&(57,25$5,�72�7+(�81,7('�67$7(6�&2857�2)�
$33($/6�)25�7+(�6,;7+�&,5&8,7�

>-XQH���������@

�&+,()� -867,&(� 52%(576�� ZLWK� ZKRP� -867,&(� 6&$/,$�

DQG�-867,&(�7+20$6�MRLQ��GLVVHQWLQJ��

3HWLWLRQHUV� PDNH� VWURQJ� DUJXPHQWV� URRWHG� LQ� VRFLDO�
SROLF\� DQG� FRQVLGHUDWLRQV� RI� IDLUQHVV�� �7KH\� FRQWHQG� WKDW�
VDPH�VH[� FRXSOHV� VKRXOG� EH� DOORZHG� WR� DIILUP� WKHLU� ORYH�
DQG�FRPPLWPHQW� WKURXJK�PDUULDJH�� MXVW� OLNH�RSSRVLWH�VH[
FRXSOHV�� 7KDW� SRVLWLRQ� KDV� XQGHQLDEOH� DSSHDO�� RYHU� WKH�
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SDVW�VL[�\HDUV��YRWHUV�DQG�OHJLVODWRUV�LQ�HOHYHQ�6WDWHV�DQG�
WKH�'LVWULFW�RI�&ROXPELD�KDYH� UHYLVHG�WKHLU� ODZV�WR� DOORZ�
PDUULDJH�EHWZHHQ�WZR�SHRSOH�RI�WKH�VDPH�VH[�
%XW� WKLV�&RXUW� LV�QRW� D� OHJLVODWXUH�� �:KHWKHU� VDPH�VH[�

PDUULDJH� LV� D� JRRG� LGHD� VKRXOG� EH� RI� QR� FRQFHUQ� WR� XV�
8QGHU� WKH� &RQVWLWXWLRQ�� MXGJHV� KDYH� SRZHU� WR� VD\� ZKDW
WKH�ODZ�LV��QRW�ZKDW�LW�VKRXOG�EH���7KH�SHRSOH�ZKR�UDWLILHG
WKH� &RQVWLWXWLRQ� DXWKRUL]HG� FRXUWV� WR� H[HUFLVH� �QHLWKHU�
IRUFH�QRU�ZLOO� EXW�PHUHO\� MXGJPHQW��� �7KH� )HGHUDOLVW�1R��
����S�������&��5RVVLWHU�HG���������$��+DPLOWRQ���FDSLWDOL]D�
WLRQ�DOWHUHG��
$OWKRXJK� WKH� SROLF\� DUJXPHQWV� IRU� H[WHQGLQJ�PDUULDJH

WR� VDPH�VH[� FRXSOHV� PD\� EH� FRPSHOOLQJ�� WKH� OHJDO� DUJX�
PHQWV� IRU� UHTXLULQJ� VXFK�DQ�H[WHQVLRQ�DUH�QRW�� �7KH� IXQ�
GDPHQWDO�ULJKW�WR�PDUU\�GRHV�QRW�LQFOXGH�D�ULJKW�WR�PDNH
D�6WDWH� FKDQJH� LWV� GHILQLWLRQ� RI�PDUULDJH�� � $QG� D�6WDWH�V�
GHFLVLRQ� WR� PDLQWDLQ� WKH� PHDQLQJ� RI� PDUULDJH� WKDW� KDV
SHUVLVWHG� LQ� HYHU\� FXOWXUH� WKURXJKRXW�KXPDQ�KLVWRU\� FDQ
KDUGO\�EH�FDOOHG�LUUDWLRQDO���,Q�VKRUW��RXU�&RQVWLWXWLRQ�GRHV�
QRW� HQDFW� DQ\� RQH� WKHRU\� RI� PDUULDJH�� � 7KH� SHRSOH� RI� D�
6WDWH� DUH� IUHH� WR� H[SDQG� PDUULDJH� WR� LQFOXGH� VDPH�VH[
FRXSOHV��RU�WR�UHWDLQ�WKH�KLVWRULF�GHILQLWLRQ�
7RGD\��KRZHYHU��WKH�&RXUW�WDNHV�WKH�H[WUDRUGLQDU\�VWHS

RI�RUGHULQJ�HYHU\�6WDWH� WR� OLFHQVH�DQG�UHFRJQL]H�VDPH�VH[
PDUULDJH�� 0DQ\�SHRSOH�ZLOO�UHMRLFH�DW�WKLV�GHFLVLRQ��DQG�,�
EHJUXGJH�QRQH�WKHLU�FHOHEUDWLRQ���%XW�IRU�WKRVH�ZKR�EHOLHYH�
LQ� D� JRYHUQPHQW� RI� ODZV�� QRW� RI� PHQ�� WKH� PDMRULW\�V� DS�
SURDFK� LV� GHHSO\� GLVKHDUWHQLQJ�� � 6XSSRUWHUV� RI� VDPH�VH[
PDUULDJH� KDYH� DFKLHYHG� FRQVLGHUDEOH� VXFFHVV� SHUVXDGLQJ�
WKHLU� IHOORZ� FLWL]HQV�WKURXJK� WKH� GHPRFUDWLF� SURFHVV�WR
DGRSW� WKHLU� YLHZ�� 7KDW� HQGV� WRGD\�� )LYH� ODZ\HUV� KDYH�
FORVHG�WKH�GHEDWH�DQG�HQDFWHG�WKHLU�RZQ�YLVLRQ�RI�PDUULDJH
DV�D�PDWWHU�RI�FRQVWLWXWLRQDO�ODZ���6WHDOLQJ�WKLV�LVVXH�IURP�
WKH�SHRSOH�ZLOO� IRU�PDQ\�FDVW�D�FORXG�RYHU�VDPH�VH[�PDU�
ULDJH�� PDNLQJ� D� GUDPDWLF� VRFLDO� FKDQJH� WKDW�PXFK�PRUH
GLIILFXOW�WR�DFFHSW��
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7KH�PDMRULW\�V�GHFLVLRQ� LV�DQ�DFW�RI�ZLOO��QRW� OHJDO�MXGJ�
PHQW�� 7KH�ULJKW�LW�DQQRXQFHV�KDV�QR�EDVLV�LQ�WKH�&RQVWL�
WXWLRQ� RU� WKLV� &RXUW�V� SUHFHGHQW�� 7KH�PDMRULW\� H[SUHVVO\�
GLVFODLPV� MXGLFLDO� �FDXWLRQ�� DQG� RPLWV� HYHQ� D�SUHWHQVH� RI�
KXPLOLW\�� RSHQO\� UHO\LQJ� RQ� LWV� GHVLUH� WR� UHPDNH� VRFLHW\�
DFFRUGLQJ� WR� LWV� RZQ� �QHZ� LQVLJKW�� LQWR� WKH� �QDWXUH� RI�
LQMXVWLFH��� $QWH��DW��������� $V�D�UHVXOW�� WKH�&RXUW� LQYDOL�
GDWHV�WKH�PDUULDJH�ODZV�RI�PRUH�WKDQ�KDOI�WKH�6WDWHV�DQG�
RUGHUV� WKH� WUDQVIRUPDWLRQ� RI� D� VRFLDO� LQVWLWXWLRQ�WKDW�KDV�
IRUPHG� WKH� EDVLV� RI� KXPDQ� VRFLHW\� IRU� PLOOHQQLD�� IRU� WKH�
.DODKDUL�%XVKPHQ�DQG�WKH�+DQ�&KLQHVH�� WKH�&DUWKDJLQ��
LDQV�DQG�WKH�$]WHFV�� -XVW�ZKR�GR�ZH�WKLQN�ZH�DUH"�
,W�FDQ�EH�WHPSWLQJ�IRU�MXGJHV�WR�FRQIXVH�RXU�RZQ�SUHIHU�

HQFHV�ZLWK�WKH�UHTXLUHPHQWV�RI�WKH�ODZ�� %XW�DV�WKLV�&RXUW�
KDV�EHHQ� UHPLQGHG� WKURXJKRXW�RXU�KLVWRU\�� WKH�&RQVWLWX�
WLRQ��LV�PDGH�IRU�SHRSOH�RI�IXQGDPHQWDOO\�GLIIHULQJ�YLHZV���
/RFKQHU�Y��1HZ�<RUN������8��6�����������������+ROPHV��-���
GLVVHQWLQJ��� $FFRUGLQJO\�� �FRXUWV� DUH� QRW� FRQFHUQHG� ZLWK
WKH�ZLVGRP�RU�SROLF\�RI�OHJLVODWLRQ����,G���DW�����+DUODQ��-��
GLVVHQWLQJ��� 7KH�PDMRULW\� WRGD\� QHJOHFWV� WKDW� UHVWUDLQHG�
FRQFHSWLRQ�RI�WKH� MXGLFLDO� UROH�� � ,W�VHL]HV� IRU� LWVHOI� D�TXHV�
WLRQ�WKH�&RQVWLWXWLRQ�OHDYHV�WR�WKH�SHRSOH��DW�D�WLPH�ZKHQ�
WKH�SHRSOH�DUH� HQJDJHG�LQ�D�YLEUDQW�GHEDWH�RQ�WKDW�TXHV�
WLRQ�� $QG� LW� DQVZHUV� WKDW� TXHVWLRQ�EDVHG�QRW� RQ�QHXWUDO
SULQFLSOHV� RI� FRQVWLWXWLRQDO� ODZ�� EXW� RQ� LWV� RZQ� �XQGHU�
VWDQGLQJ�RI�ZKDW� IUHHGRP� LV�DQG�PXVW�EHFRPH��� �$QWH��DW�
���� ,�KDYH�QR�FKRLFH�EXW�WR�GLVVHQW��
8QGHUVWDQG� ZHOO� ZKDW� WKLV� GLVVHQW� LV� DERXW�� ,W� LV� QRW�

DERXW� ZKHWKHU�� LQ� P\� MXGJPHQW�� WKH� LQVWLWXWLRQ� RI� PDU�
ULDJH�VKRXOG�EH�FKDQJHG�WR�LQFOXGH�VDPH�VH[�FRXSOHV�� ,W�LV�
LQVWHDG� DERXW� ZKHWKHU�� LQ� RXU� GHPRFUDWLF� UHSXEOLF�� WKDW�
GHFLVLRQ�VKRXOG� UHVW�ZLWK� WKH�SHRSOH� DFWLQJ� WKURXJK� WKHLU
HOHFWHG� UHSUHVHQWDWLYHV�� RU�ZLWK� ILYH� ODZ\HUV�ZKR�KDSSHQ�
WR� KROG� FRPPLVVLRQV� DXWKRUL]LQJ� WKHP� WR� UHVROYH� OHJDO
GLVSXWHV� DFFRUGLQJ� WR� ODZ�� 7KH� &RQVWLWXWLRQ� OHDYHV� QR�
GRXEW�DERXW�WKH�DQVZHU��
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3HWLWLRQHUV�DQG�WKHLU�DPLFL�EDVH�WKHLU�DUJXPHQWV�RQ�WKH
�ULJKW�WR�PDUU\��DQG�WKH�LPSHUDWLYH�RI��PDUULDJH�HTXDOLW\��
7KHUH�LV�QR�VHULRXV�GLVSXWH�WKDW��XQGHU�RXU�SUHFHGHQWV��WKH
&RQVWLWXWLRQ�SURWHFWV�D�ULJKW�WR�PDUU\�DQG�UHTXLUHV�6WDWHV
WR�DSSO\�WKHLU�PDUULDJH�ODZV�HTXDOO\�� 7KH�UHDO�TXHVWLRQ�LQ�
WKHVH� FDVHV� LV� ZKDW� FRQVWLWXWHV� �PDUULDJH��� RU�PRUH
SUHFLVHO\�ZKR�GHFLGHV�ZKDW�FRQVWLWXWHV��PDUULDJH�"
7KH�PDMRULW\�ODUJHO\�LJQRUHV�WKHVH�TXHVWLRQV��UHOHJDWLQJ

DJHV�RI�KXPDQ�H[SHULHQFH�ZLWK�PDUULDJH�WR�D�SDUDJUDSK�RU�
WZR�� (YHQ� LI� KLVWRU\� DQG� SUHFHGHQW� DUH� QRW� �WKH� HQG�� RI�
WKHVH�FDVHV��DQWH��DW����,�ZRXOG�QRW��VZHHS�DZD\�ZKDW�KDV
VR� ORQJ�EHHQ� VHWWOHG��ZLWKRXW�VKRZLQJ�JUHDWHU� UHVSHFW� IRU
DOO� WKDW� SUHFHGHG� XV�� 7RZQ� RI� *UHHFH� Y�� *DOORZD\�� ����
8��6��BBB��BBB���������VOLS�RS���DW�����

$�

$V�WKH�PDMRULW\�DFNQRZOHGJHV��PDUULDJH��KDV�H[LVWHG�IRU
PLOOHQQLD� DQG� DFURVV� FLYLOL]DWLRQV��� $QWH�� DW� ��� )RU� DOO�
WKRVH� PLOOHQQLD�� DFURVV� DOO� WKRVH� FLYLOL]DWLRQV�� �PDUULDJH�
UHIHUUHG�WR�RQO\�RQH�UHODWLRQVKLS��WKH�XQLRQ�RI�D�PDQ�DQG�D�
ZRPDQ�� 6HH� DQWH�� DW� ��� 7U�� RI� 2UDO� $UJ�� RQ�4XHVWLRQ� ���
S������SHWLWLRQHUV�FRQFHGLQJ�WKDW�WKH\�DUH�QRW�DZDUH�RI�DQ\�
VRFLHW\�WKDW�SHUPLWWHG�VDPH�VH[�PDUULDJH�EHIRUH���������$V�
WKH� &RXUW� H[SODLQHG� WZR� 7HUPV� DJR�� �XQWLO� UHFHQW� \HDUV�
������PDUULDJH� EHWZHHQ�D�PDQ�DQG�D�ZRPDQ�QR�GRXEW�KDG�
EHHQ� WKRXJKW� RI� E\� PRVW� SHRSOH� DV� HVVHQWLDO� WR� WKH� YHU\�
GHILQLWLRQ� RI� WKDW� WHUP� DQG� WR� LWV� UROH� DQG� IXQFWLRQ�
WKURXJKRXW� WKH� KLVWRU\� RI� FLYLOL]DWLRQ��� �8QLWHG� 6WDWHV� Y��
:LQGVRU������8��6��BBB��BBB���������VOLS�RS���DW������
7KLV�XQLYHUVDO� GHILQLWLRQ� RI�PDUULDJH�DV� WKH�XQLRQ� RI� D

PDQ�DQG�D�ZRPDQ�LV�QR�KLVWRULFDO�FRLQFLGHQFH�� �0DUULDJH
GLG� QRW� FRPH� DERXW� DV� D� UHVXOW� RI� D� SROLWLFDO� PRYHPHQW�
GLVFRYHU\�� GLVHDVH�� ZDU�� UHOLJLRXV� GRFWULQH�� RU� DQ\� RWKHU
PRYLQJ� IRUFH� RI� ZRUOG� KLVWRU\�DQG� FHUWDLQO\� QRW� DV� D�
UHVXOW� RI�D�SUHKLVWRULF� GHFLVLRQ� WR�H[FOXGH�JD\V�DQG� OHVEL�
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DQV�� ,W�DURVH�LQ�WKH�QDWXUH�RI�WKLQJV�WR�PHHW�D�YLWDO�QHHG�
HQVXULQJ� WKDW� FKLOGUHQ� DUH� FRQFHLYHG� E\� D� PRWKHU� DQG�
IDWKHU�FRPPLWWHG�WR�UDLVLQJ�WKHP�LQ�WKH�VWDEOH�FRQGLWLRQV�
RI� D� OLIHORQJ� UHODWLRQVKLS�� � 6HH� *�� 4XDOH�� $� +LVWRU\� RI�
0DUULDJH� 6\VWHPV� �� �������� FI�� 0�� &LFHUR�� 'H� 2IILFLLV� ��
�:�� 0LOOHU� WUDQVO�� ������ ��)RU� VLQFH� WKH� UHSURGXFWLYH� LQ�
VWLQFW� LV� E\� QDWXUH�V� JLIW� WKH� FRPPRQ� SRVVHVVLRQ� RI� DOO�
OLYLQJ� FUHDWXUHV�� WKH� ILUVW� ERQG� RI� XQLRQ� LV� WKDW� EHWZHHQ�
KXVEDQG� DQG� ZLIH�� WKH� QH[W�� WKDW� EHWZHHQ� SDUHQWV� DQG�
FKLOGUHQ�� WKHQ� ZH� ILQG� RQH� KRPH�� ZLWK� HYHU\WKLQJ� LQ�
FRPPRQ����
7KH�SUHPLVHV�VXSSRUWLQJ�WKLV�FRQFHSW�RI�PDUULDJH�DUH�VR

IXQGDPHQWDO� WKDW� WKH\� UDUHO\� UHTXLUH� DUWLFXODWLRQ�� � 7KH�
KXPDQ�UDFH�PXVW�SURFUHDWH�WR�VXUYLYH���3URFUHDWLRQ�RFFXUV�
WKURXJK� VH[XDO� UHODWLRQV� EHWZHHQ� D� PDQ� DQG� D� ZRPDQ�
:KHQ�VH[XDO�UHODWLRQV�UHVXOW� LQ�WKH�FRQFHSWLRQ�RI�D�FKLOG�
WKDW� FKLOG�V� SURVSHFWV� DUH� JHQHUDOO\� EHWWHU� LI� WKH� PRWKHU
DQG�IDWKHU�VWD\�WRJHWKHU�UDWKHU�WKDQ�JRLQJ�WKHLU�VHSDUDWH�
ZD\V�� 7KHUHIRUH�� IRU� WKH� JRRG� RI� FKLOGUHQ� DQG� VRFLHW\��
VH[XDO�UHODWLRQV� WKDW�FDQ� OHDG�WR�SURFUHDWLRQ�VKRXOG�RFFXU
RQO\�EHWZHHQ�D�PDQ�DQG�D�ZRPDQ�FRPPLWWHG�WR�D�ODVWLQJ�
ERQG��
6RFLHW\�KDV�UHFRJQL]HG� WKDW�ERQG�DV�PDUULDJH�� �$QG�E\

EHVWRZLQJ� D� UHVSHFWHG� VWDWXV� DQG� PDWHULDO� EHQHILWV� RQ
PDUULHG� FRXSOHV�� VRFLHW\� HQFRXUDJHV� PHQ� DQG� ZRPHQ� WR�
FRQGXFW� VH[XDO� UHODWLRQV� ZLWKLQ� PDUULDJH� UDWKHU� WKDQ
ZLWKRXW�� $V�RQH�SURPLQHQW�VFKRODU�SXW�LW���0DUULDJH� LV�D
VRFLDOO\�DUUDQJHG�VROXWLRQ�IRU�WKH�SUREOHP�RI�JHWWLQJ�SHRSOH�
WR�VWD\�WRJHWKHU�DQG�FDUH�IRU�FKLOGUHQ�WKDW�WKH�PHUH�GHVLUH�
IRU� FKLOGUHQ�� DQG� WKH� VH[� WKDW� PDNHV� FKLOGUHQ� SRVVLEOH�
GRHV� QRW� VROYH��� � -��4��:LOVRQ��7KH�0DUULDJH� 3UREOHP� ���
�������
7KLV� VLQJXODU�XQGHUVWDQGLQJ� RI�PDUULDJH�KDV�SUHYDLOHG�

LQ�WKH�8QLWHG�6WDWHV�WKURXJKRXW�RXU�KLVWRU\���7KH�PDMRULW\
DFFHSWV� WKDW� DW� �WKH� WLPH� RI� WKH� 1DWLRQ�V� IRXQGLQJ� >PDU�
ULDJH@�ZDV�XQGHUVWRRG�WR�EH�D�YROXQWDU\�FRQWUDFW�EHWZHHQ�
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D�PDQ�DQG�D�ZRPDQ��� $QWH��DW�����(DUO\�$PHULFDQV�GUHZ�
KHDYLO\� RQ� OHJDO� VFKRODUV� OLNH� :LOOLDP� %ODFNVWRQH�� ZKR
UHJDUGHG�PDUULDJH�EHWZHHQ��KXVEDQG�DQG�ZLIH�� DV�RQH�RI�
WKH� �JUHDW�UHODWLRQV� LQ�SULYDWH� OLIH���DQG�SKLORVRSKHUV� OLNH
-RKQ�/RFNH��ZKR�GHVFULEHG�PDUULDJH�DV��D�YROXQWDU\�FRP�
SDFW�EHWZHHQ�PDQ�DQG�ZRPDQ��FHQWHUHG�RQ��LWV�FKLHI�HQG�
SURFUHDWLRQ�� DQG� WKH� �QRXULVKPHQW� DQG� VXSSRUW�� RI� FKLO�
GUHQ�� �� :�� %ODFNVWRQH�� &RPPHQWDULHV� ������ -�� /RFNH��
6HFRQG� 7UHDWLVH� RI� &LYLO� *RYHUQPHQW� ††������� S�� ��� �-��
*RXJK� HG�� ������� 7R� WKRVH�ZKR� GUDIWHG� DQG� UDWLILHG� WKH�
&RQVWLWXWLRQ��WKLV�FRQFHSWLRQ�RI�PDUULDJH�DQG�IDPLO\��ZDV
D� JLYHQ�� LWV� VWUXFWXUH�� LWV� VWDELOLW\�� UROHV�� DQG� YDOXHV� DF�
FHSWHG�E\�DOO��� )RUWH��7KH�)UDPHUV�� ,GHD�RI�0DUULDJH�DQG�
)DPLO\�� LQ�7KH�0HDQLQJ�RI�0DUULDJH���������� �5��*HRUJH�
��-��(OVKWDLQ�HGV���������
7KH� &RQVWLWXWLRQ� LWVHOI� VD\V� QRWKLQJ� DERXW� PDUULDJH�

DQG�WKH�)UDPHUV�WKHUHE\�HQWUXVWHG�WKH�6WDWHV�ZLWK��>W@KH
ZKROH� VXEMHFW� RI� WKH� GRPHVWLF� UHODWLRQV� RI� KXVEDQG� DQG�
ZLIH��� :LQGVRU������8��6���DW�BBB��VOLS�RS���DW������TXRWLQJ�
,Q�UH�%XUUXV������8��6�������������������������7KHUH�LV�QR�
GLVSXWH�WKDW�HYHU\�6WDWH�DW�WKH�IRXQGLQJ�DQG�HYHU\�6WDWH
WKURXJKRXW� RXU� KLVWRU\� XQWLO� D� GR]HQ� \HDUV� DJR�GHILQHG
PDUULDJH� LQ� WKH� WUDGLWLRQDO��ELRORJLFDOO\�URRWHG�ZD\�� �7KH�
IRXU�6WDWHV� LQ� WKHVH�FDVHV�DUH�W\SLFDO�� �7KHLU� ODZV�� EHIRUH�
DQG�DIWHU�VWDWHKRRG��KDYH�WUHDWHG�PDUULDJH�DV�WKH�XQLRQ�RI�
D�PDQ�DQG�D�ZRPDQ�� 6HH�'H%RHU�Y��6Q\GHU������)���G������
���������&$��������� (YHQ�ZKHQ�VWDWH�ODZV�GLG�QRW�VSHF��
LI\� WKLV� GHILQLWLRQ� H[SUHVVO\�� QR� RQH� GRXEWHG� ZKDW� WKH\�
PHDQW�� 6HH�-RQHV�Y��+DOODKDQ������6��:���G�����������.\��
$SS�� ������� � 7KH� PHDQLQJ� RI� �PDUULDJH�� ZHQW� ZLWKRXW�
VD\LQJ�
2I� FRXUVH��PDQ\� GLG� VD\� LW�� ,Q� KLV� ILUVW� $PHULFDQ�GLF�

WLRQDU\�� 1RDK� :HEVWHU� GHILQHG� PDUULDJH� DV� �WKH� OHJDO�
XQLRQ� RI� D� PDQ� DQG� ZRPDQ� IRU� OLIH��� ZKLFK� VHUYHG� WKH�
SXUSRVHV�RI��SUHYHQWLQJ�WKH�SURPLVFXRXV�LQWHUFRXUVH�RI�WKH
VH[HV��������SURPRWLQJ�GRPHVWLF�IHOLFLW\��DQG�������VHFXULQJ�WKH�
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PDLQWHQDQFH� DQG� HGXFDWLRQ� RI� FKLOGUHQ��� ��$Q�$PHULFDQ�
'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH����������$Q�LQIOXHQWLDO�
��WK�FHQWXU\� WUHDWLVH� GHILQHG�PDUULDJH� DV� �D� FLYLO� VWDWXV��
H[LVWLQJ�LQ�RQH�PDQ�DQG�RQH�ZRPDQ�OHJDOO\�XQLWHG�IRU�OLIH�
IRU�WKRVH�FLYLO�DQG�VRFLDO�SXUSRVHV�ZKLFK�DUH�EDVHG�LQ�WKH�
GLVWLQFWLRQ�RI�VH[��� -��%LVKRS��&RPPHQWDULHV�RQ�WKH�/DZ�RI
0DUULDJH� DQG� 'LYRUFH� ��� �������� � 7KH� ILUVW� HGLWLRQ� RI�
%ODFN�V� /DZ� 'LFWLRQDU\� GHILQHG� PDUULDJH� DV� �WKH� FLYLO
VWDWXV�RI�RQH�PDQ�DQG�RQH�ZRPDQ�XQLWHG�LQ� ODZ�IRU� OLIH���
%ODFN�V� /DZ� 'LFWLRQDU\� ���� ������� �HPSKDVLV� GHOHWHG���
7KH�GLFWLRQDU\�PDLQWDLQHG�HVVHQWLDOO\�WKDW�VDPH�GHILQLWLRQ
IRU�WKH�QH[W�FHQWXU\�
7KLV� &RXUW�V� SUHFHGHQWV� KDYH� UHSHDWHGO\� GHVFULEHG�

PDUULDJH� LQ�ZD\V� WKDW� DUH� FRQVLVWHQW� RQO\�ZLWK� LWV� WUDGL�
WLRQDO� PHDQLQJ�� (DUO\� FDVHV� RQ� WKH� VXEMHFW� UHIHUUHG� WR
PDUULDJH�DV��WKH�XQLRQ�IRU� OLIH�RI�RQH�PDQ�DQG�RQH�ZRP�
DQ���0XUSK\� Y��5DPVH\�� ���� 8��6�� ���� ��� �������� ZKLFK�
IRUPV��WKH�IRXQGDWLRQ�RI�WKH�IDPLO\�DQG�RI�VRFLHW\��ZLWKRXW�
ZKLFK� WKHUH� ZRXOG� EH� QHLWKHU� FLYLOL]DWLRQ� QRU� SURJUHVV���
0D\QDUG� Y�� +LOO�� ���� 8��6�� ����� ���� �������� � :H� ODWHU�
GHVFULEHG�PDUULDJH�DV��IXQGDPHQWDO�WR�RXU�YHU\�H[LVWHQFH�
DQG�VXUYLYDO���DQ�XQGHUVWDQGLQJ�WKDW�QHFHVVDULO\�LPSOLHV�D
SURFUHDWLYH�FRPSRQHQW�� /RYLQJ�Y��9LUJLQLD������8��6��������
�������� VHH�6NLQQHU� Y��2NODKRPD� H[� UHO��:LOOLDPVRQ�� ����
8��6�� ����� ���� �������� � 0RUH� UHFHQW� FDVHV� KDYH� GLUHFWO\�
FRQQHFWHG�WKH�ULJKW�WR�PDUU\�ZLWK�WKH��ULJKW�WR�SURFUHDWH���
=DEORFNL�Y��5HGKDLO������8��6������������������
$V� WKH� PDMRULW\� QRWHV�� VRPH� DVSHFWV� RI� PDUULDJH� KDYH

FKDQJHG� RYHU� WLPH�� $UUDQJHG� PDUULDJHV� KDYH� ODUJHO\�
JLYHQ�ZD\�WR�SDLULQJV�EDVHG�RQ�URPDQWLF�ORYH���6WDWHV�KDYH�
UHSODFHG� FRYHUWXUH�� WKH�GRFWULQH�E\�ZKLFK�D�PDUULHG�PDQ�
DQG�ZRPDQ� EHFDPH� D� VLQJOH� OHJDO� HQWLW\�� ZLWK� ODZV� WKDW
UHVSHFW� HDFK� SDUWLFLSDQW�V� VHSDUDWH� VWDWXV�� � 5DFLDO� UH�
VWULFWLRQV� RQ� PDUULDJH�� ZKLFK� �DURVH� DV� DQ� LQFLGHQW� WR�
VODYHU\��WR�SURPRWH��:KLWH�6XSUHPDF\���ZHUH�UHSHDOHG�E\
PDQ\� 6WDWHV� DQG� XOWLPDWHO\� VWUXFN� GRZQ� E\� WKLV� &RXUW��
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/RYLQJ������8��6���DW������
7KH� PDMRULW\� REVHUYHV� WKDW� WKHVH� GHYHORSPHQWV� �ZHUH

QRW� PHUH� VXSHUILFLDO� FKDQJHV�� LQ� PDUULDJH�� EXW� UDWKHU
�ZRUNHG�GHHS� WUDQVIRUPDWLRQV� LQ� LWV� VWUXFWXUH��� �$QWH�� DW�
����� 7KH\�GLG�QRW��KRZHYHU��ZRUN�DQ\� WUDQVIRUPDWLRQ� LQ�
WKH�FRUH�VWUXFWXUH�RI�PDUULDJH�DV�WKH�XQLRQ�EHWZHHQ�D�PDQ
DQG�D�ZRPDQ�� ,I�\RX�KDG�DVNHG�D�SHUVRQ�RQ�WKH�VWUHHW�KRZ�
PDUULDJH�ZDV�GHILQHG��QR�RQH�ZRXOG�HYHU�KDYH�VDLG���0DU�
ULDJH�LV�WKH�XQLRQ�RI�D�PDQ�DQG�D�ZRPDQ��ZKHUH�WKH�ZRPDQ�
LV� VXEMHFW� WR� FRYHUWXUH��� � 7KH�PDMRULW\�PD\� EH� ULJKW� WKDW
WKH� �KLVWRU\� RI� PDUULDJH� LV� RQH� RI� ERWK� FRQWLQXLW\� DQG
FKDQJH��� EXW� WKH� FRUH� PHDQLQJ� RI�PDUULDJH� KDV� HQGXUHG��
$QWH��DW����

%�

6KRUWO\�DIWHU�WKLV�&RXUW�VWUXFN�GRZQ� UDFLDO� UHVWULFWLRQV
RQ�PDUULDJH�LQ�/RYLQJ��D�JD\�FRXSOH�LQ�0LQQHVRWD�VRXJKW�D�
PDUULDJH� OLFHQVH�� 7KH\� DUJXHG� WKDW� WKH� &RQVWLWXWLRQ�
UHTXLUHG� 6WDWHV� WR� DOORZ�PDUULDJH� EHWZHHQ� SHRSOH� RI� WKH
VDPH� VH[� IRU� WKH� VDPH� UHDVRQV� WKDW� LW� UHTXLUHV�6WDWHV� WR
DOORZ� PDUULDJH� EHWZHHQ� SHRSOH� RI� GLIIHUHQW� UDFHV�� � 7KH�
0LQQHVRWD� 6XSUHPH�&RXUW� UHMHFWHG� WKHLU� DQDORJ\� WR�/RY�
LQJ�� DQG� WKLV� &RXUW� VXPPDULO\� GLVPLVVHG� DQ� DSSHDO��
%DNHU�Y��1HOVRQ������8��6�������������
,Q�WKH�GHFDGHV�DIWHU�%DNHU��JUHDWHU�QXPEHUV�RI�JD\V�DQG�

OHVELDQV�EHJDQ�OLYLQJ�RSHQO\��DQG�PDQ\�H[SUHVVHG�D�GHVLUH�
WR�KDYH�WKHLU�UHODWLRQVKLSV�UHFRJQL]HG�DV�PDUULDJHV�� 2YHU�
WLPH�� PRUH� SHRSOH� FDPH� WR� VHH� PDUULDJH� LQ� D� ZD\� WKDW
FRXOG� EH� H[WHQGHG� WR� VXFK� FRXSOHV�� � 8QWLO� UHFHQWO\�� WKLV
QHZ�YLHZ�RI�PDUULDJH�UHPDLQHG�D�PLQRULW\�SRVLWLRQ���$IWHU�
WKH�0DVVDFKXVHWWV�6XSUHPH�-XGLFLDO�&RXUW�LQ������LQWHU�
SUHWHG� LWV� 6WDWH� &RQVWLWXWLRQ� WR� UHTXLUH� UHFRJQLWLRQ� RI�
VDPH�VH[� PDUULDJH�� PDQ\� 6WDWHV�LQFOXGLQJ� WKH� IRXU� DW�
LVVXH� KHUH�HQDFWHG� FRQVWLWXWLRQDO� DPHQGPHQWV� IRUPDOO\�
DGRSWLQJ�WKH�ORQJVWDQGLQJ�GHILQLWLRQ�RI�PDUULDJH��
2YHU�WKH�ODVW�IHZ�\HDUV��SXEOLF�RSLQLRQ�RQ�PDUULDJH�KDV�
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VKLIWHG�UDSLGO\�� ,Q�������WKH�OHJLVODWXUHV�RI�9HUPRQW��1HZ�
+DPSVKLUH��DQG�WKH�'LVWULFW�RI�&ROXPELD�EHFDPH�WKH�ILUVW
LQ� WKH�1DWLRQ� WR�HQDFW� ODZV� WKDW� UHYLVHG�WKH�GHILQLWLRQ�RI�
PDUULDJH�WR�LQFOXGH�VDPH�VH[�FRXSOHV��ZKLOH�DOVR�SURYLGLQJ�
DFFRPPRGDWLRQV�IRU�UHOLJLRXV�EHOLHYHUV�� ,Q�������WKH�1HZ�
<RUN�/HJLVODWXUH�HQDFWHG�D�VLPLODU�ODZ���,Q�������YRWHUV�LQ�
0DLQH�GLG�WKH�VDPH��UHYHUVLQJ�WKH�UHVXOW�RI�D�UHIHUHQGXP
MXVW� WKUHH� \HDUV� HDUOLHU� LQ� ZKLFK� WKH\� KDG� XSKHOG� WKH�
WUDGLWLRQDO�GHILQLWLRQ�RI�PDUULDJH�
,Q� DOO�� YRWHUV� DQG� OHJLVODWRUV� LQ� HOHYHQ� 6WDWHV� DQG� WKH

'LVWULFW� RI� &ROXPELD� KDYH� FKDQJHG� WKHLU� GHILQLWLRQV� RI
PDUULDJH�WR�LQFOXGH�VDPH�VH[�FRXSOHV�� 7KH�KLJKHVW�FRXUWV
RI� ILYH� 6WDWHV� KDYH� GHFUHHG� WKDW� VDPH� UHVXOW�XQGHU� WKHLU�
RZQ�&RQVWLWXWLRQV�� 7KH�UHPDLQGHU�RI�WKH�6WDWHV�UHWDLQ�WKH�
WUDGLWLRQDO�GHILQLWLRQ�RI�PDUULDJH�
3HWLWLRQHUV� EURXJKW� ODZVXLWV� FRQWHQGLQJ� WKDW� WKH� 'XH

3URFHVV� DQG� (TXDO� 3URWHFWLRQ� &ODXVHV� RI� WKH� )RXUWHHQWK
$PHQGPHQW� FRPSHO� WKHLU� 6WDWHV� WR� OLFHQVH� DQG� UHFRJQL]H�
PDUULDJHV�EHWZHHQ�VDPH�VH[� FRXSOHV�� ,Q� D� FDUHIXOO\� UHD�
VRQHG� GHFLVLRQ�� WKH� &RXUW� RI� $SSHDOV� DFNQRZOHGJHG� WKH
GHPRFUDWLF� �PRPHQWXP�� LQ� IDYRU� RI� �H[SDQG>LQJ@� WKH�
GHILQLWLRQ� RI� PDUULDJH� WR� LQFOXGH� JD\� FRXSOHV��� EXW� FRQ�
FOXGHG�WKDW�SHWLWLRQHUV�KDG�QRW�PDGH��WKH�FDVH� IRU�FRQVWL�
WXWLRQDOL]LQJ� WKH�GHILQLWLRQ� RI�PDUULDJH�DQG� IRU� UHPRYLQJ
WKH�LVVXH�IURP�WKH�SODFH�LW�KDV�EHHQ�VLQFH�WKH�IRXQGLQJ��LQ
WKH�KDQGV� RI�VWDWH� YRWHUV��� ����)���G�� DW������ ����� �7KDW�
GHFLVLRQ� LQWHUSUHWHG� WKH� &RQVWLWXWLRQ� FRUUHFWO\�� DQG� ,�
ZRXOG�DIILUP��

,,�

3HWLWLRQHUV�ILUVW�FRQWHQG�WKDW�WKH�PDUULDJH�ODZV�RI�WKHLU
6WDWHV�YLRODWH�WKH�'XH�3URFHVV�&ODXVH���7KH�6ROLFLWRU�*HQ�
HUDO�RI�WKH�8QLWHG�6WDWHV��DSSHDULQJ�LQ�VXSSRUW�RI�SHWLWLRQ�
HUV�� H[SUHVVO\� GLVRZQHG� WKDW� SRVLWLRQ� EHIRUH� WKLV� &RXUW��
6HH�7U��RI�2UDO�$UJ��RQ�4XHVWLRQ����DW���������7KH�PDMRULW\
QHYHUWKHOHVV� UHVROYHV� WKHVH� FDVHV� IRU� SHWLWLRQHUV� EDVHG�
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DOPRVW�HQWLUHO\�RQ�WKH�'XH�3URFHVV�&ODXVH�
7KH� PDMRULW\� SXUSRUWV� WR� LGHQWLI\� IRXU� �SULQFLSOHV� DQG

WUDGLWLRQV�� LQ� WKLV� &RXUW�V� GXH� SURFHVV� SUHFHGHQWV� WKDW�
VXSSRUW� D� IXQGDPHQWDO� ULJKW� IRU� VDPH�VH[� FRXSOHV� WR�
PDUU\�� $QWH��DW����� ,Q�UHDOLW\��KRZHYHU��WKH�PDMRULW\�V�DS�
SURDFK�KDV�QR�EDVLV�LQ�SULQFLSOH�RU�WUDGLWLRQ��H[FHSW�IRU�WKH�
XQSULQFLSOHG�WUDGLWLRQ� RI� MXGLFLDO�SROLF\PDNLQJ�WKDW�FKDU�
DFWHUL]HG� GLVFUHGLWHG� GHFLVLRQV� VXFK� DV� /RFKQHU� Y�� 1HZ�
<RUN������8��6������ �6WULSSHG�RI� LWV�VKLQ\�UKHWRULFDO�JORVV��
WKH� PDMRULW\�V� DUJXPHQW� LV� WKDW� WKH� 'XH� 3URFHVV� &ODXVH�
JLYHV� VDPH�VH[� FRXSOHV� D� IXQGDPHQWDO� ULJKW� WR� PDUU\
EHFDXVH�LW�ZLOO�EH�JRRG�IRU�WKHP�DQG�IRU�VRFLHW\���,I�,�ZHUH�D�
OHJLVODWRU��,�ZRXOG�FHUWDLQO\�FRQVLGHU�WKDW�YLHZ�DV�D�PDWWHU�
RI�VRFLDO�SROLF\�� %XW�DV�D�MXGJH��,�ILQG�WKH�PDMRULW\�V�SRVL�
WLRQ�LQGHIHQVLEOH�DV�D�PDWWHU�RI�FRQVWLWXWLRQDO�ODZ��

$�

3HWLWLRQHUV�� �IXQGDPHQWDO� ULJKW�� FODLP� IDOOV� LQWR� WKH
PRVW� VHQVLWLYH� FDWHJRU\� RI� FRQVWLWXWLRQDO� DGMXGLFDWLRQ��
3HWLWLRQHUV�GR�QRW�FRQWHQG�WKDW�WKHLU�6WDWHV��PDUULDJH�ODZV
YLRODWH� DQ� HQXPHUDWHG� FRQVWLWXWLRQDO� ULJKW�� VXFK� DV� WKH�
IUHHGRP� RI� VSHHFK� SURWHFWHG� E\� WKH� )LUVW� $PHQGPHQW��
7KHUH� LV�� DIWHU� DOO�� QR� �&RPSDQLRQVKLS� DQG� 8QGHUVWDQG�
LQJ��RU��1RELOLW\�DQG�'LJQLW\��&ODXVH�LQ�WKH�&RQVWLWXWLRQ��
6HH�DQWH��DW�������� �7KH\�DUJXH�LQVWHDG�WKDW� WKH� ODZV�YLR�
ODWH� D� ULJKW� LPSOLHG� E\� WKH� )RXUWHHQWK� $PHQGPHQW�V
UHTXLUHPHQW� WKDW� �OLEHUW\�� PD\� QRW� EH� GHSULYHG� ZLWKRXW�
�GXH�SURFHVV�RI�ODZ��
7KLV� &RXUW� KDV� LQWHUSUHWHG� WKH�'XH� 3URFHVV� &ODXVH� WR

LQFOXGH� D� �VXEVWDQWLYH�� FRPSRQHQW� WKDW� SURWHFWV� FHUWDLQ
OLEHUW\�LQWHUHVWV�DJDLQVW�VWDWH�GHSULYDWLRQ��QR�PDWWHU�ZKDW
SURFHVV� LV� SURYLGHG��� 5HQR� Y��)ORUHV�� ���� 8��6�� ����� ����
�������� 7KH�WKHRU\�LV�WKDW�VRPH�OLEHUWLHV�DUH��VR�URRWHG�LQ�
WKH�WUDGLWLRQV�DQG�FRQVFLHQFH�RI�RXU�SHRSOH�DV�WR�EH�UDQNHG
DV� IXQGDPHQWDO��� DQG� WKHUHIRUH� FDQQRW� EH�GHSULYHG�ZLWK�
RXW�FRPSHOOLQJ�MXVWLILFDWLRQ�� 6Q\GHU�Y��0DVVDFKXVHWWV������
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8��6�����������������
$OORZLQJ� XQHOHFWHG� IHGHUDO� MXGJHV� WR� VHOHFW� ZKLFK� XQ�

HQXPHUDWHG� ULJKWV� UDQN� DV� �IXQGDPHQWDO��DQG� WR� VWULNH�
GRZQ�VWDWH�ODZV�RQ�WKH�EDVLV�RI�WKDW�GHWHUPLQDWLRQ�UDLVHV�
REYLRXV� FRQFHUQV�DERXW� WKH� MXGLFLDO� UROH�� �2XU�SUHFHGHQWV
KDYH�DFFRUGLQJO\�LQVLVWHG�WKDW�MXGJHV��H[HUFLVH�WKH�XWPRVW�
FDUH�� LQ� LGHQWLI\LQJ� LPSOLHG� IXQGDPHQWDO� ULJKWV�� �OHVW� WKH
OLEHUW\� SURWHFWHG� E\� WKH� 'XH� 3URFHVV� &ODXVH� EH� VXEWO\
WUDQVIRUPHG�LQWR�WKH�SROLF\�SUHIHUHQFHV�RI�WKH�0HPEHUV�RI�
WKLV�&RXUW��� :DVKLQJWRQ�Y��*OXFNVEHUJ������8��6�����������
������� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� VHH� .HQQHG\�
8QHQXPHUDWHG� 5LJKWV� DQG� WKH� 'LFWDWHV� RI� -XGLFLDO� 5H�
VWUDLQW������������$GGUHVV�DW�6WDQIRUG����2QH�FDQ�FRQFOXGH�
WKDW�FHUWDLQ�HVVHQWLDO��RU�IXQGDPHQWDO��ULJKWV�VKRXOG�H[LVW
LQ�DQ\� MXVW� VRFLHW\�� ,W�GRHV�QRW� IROORZ� WKDW� HDFK� RI� WKRVH�
HVVHQWLDO�ULJKWV�LV�RQH�WKDW�ZH�DV�MXGJHV�FDQ�HQIRUFH�XQGHU�
WKH�ZULWWHQ�&RQVWLWXWLRQ���7KH�'XH�3URFHVV�&ODXVH�LV�QRW�D�
JXDUDQWHH� RI� HYHU\� ULJKW� WKDW� VKRXOG� LQKHUH� LQ� DQ� LGHDO
V\VWHP����
7KH�QHHG�IRU�UHVWUDLQW�LQ�DGPLQLVWHULQJ�WKH�VWURQJ�PHGL�

FLQH�RI�VXEVWDQWLYH�GXH�SURFHVV� LV�D� OHVVRQ�WKLV�&RXUW�KDV�
OHDUQHG�WKH�KDUG�ZD\���7KH�&RXUW�ILUVW�DSSOLHG�VXEVWDQWLYH
GXH�SURFHVV�WR�VWULNH�GRZQ�D�VWDWXWH�LQ�'UHG�6FRWW�Y��6DQG�
IRUG�����+RZ�������������� 7KHUH�WKH�&RXUW�LQYDOLGDWHG�WKH�
0LVVRXUL� &RPSURPLVH� RQ� WKH� JURXQG� WKDW� OHJLVODWLRQ� UH�
VWULFWLQJ� WKH� LQVWLWXWLRQ� RI� VODYHU\� YLRODWHG� WKH� LPSOLHG�
ULJKWV�RI�VODYHKROGHUV�� 7KH�&RXUW�UHOLHG�RQ�LWV�RZQ�FRQFHS�
WLRQ� RI� OLEHUW\�DQG�SURSHUW\� LQ�GRLQJ� VR�� � ,W�DVVHUWHG� WKDW�
�DQ�DFW�RI�&RQJUHVV�ZKLFK�GHSULYHV�D�FLWL]HQ�RI�WKH�8QLWHG
6WDWHV�RI�KLV� OLEHUW\�RU�SURSHUW\��PHUHO\�EHFDXVH�KH�FDPH
KLPVHOI�RU�EURXJKW�KLV�SURSHUW\�LQWR�D�SDUWLFXODU�7HUULWRU\
RI�WKH�8QLWHG�6WDWHV�������FRXOG�KDUGO\�EH�GLJQLILHG�ZLWK�WKH
QDPH�RI�GXH�SURFHVV�RI�ODZ����,G���DW������ ,Q�D�GLVVHQW�WKDW�
KDV� RXWODVWHG� WKH� PDMRULW\� RSLQLRQ�� -XVWLFH� &XUWLV� H[�
SODLQHG�WKDW�ZKHQ�WKH��IL[HG�UXOHV�ZKLFK�JRYHUQ�WKH�LQWHU�
SUHWDWLRQ� RI� ODZV� >DUH@� DEDQGRQHG�� DQG� WKH� WKHRUHWLFDO�
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RSLQLRQV�RI�LQGLYLGXDOV�DUH�DOORZHG�WR�FRQWURO��WKH�&RQVWL�
WXWLRQ�V� PHDQLQJ�� �ZH� KDYH� QR� ORQJHU� D� &RQVWLWXWLRQ�� ZH�
DUH�XQGHU�WKH�JRYHUQPHQW�RI� LQGLYLGXDO�PHQ��ZKR� IRU� WKH�
WLPH�EHLQJ�KDYH�SRZHU�WR�GHFODUH�ZKDW�WKH�&RQVWLWXWLRQ�LV�
DFFRUGLQJ� WR� WKHLU� RZQ� YLHZV� RI� ZKDW� LW� RXJKW� WR�PHDQ���
,G���DW�����
� 'UHG�6FRWW�V�KROGLQJ�ZDV�RYHUUXOHG�RQ�WKH�EDWWOHILHOGV�RI
WKH� &LYLO� :DU� DQG� E\� FRQVWLWXWLRQDO� DPHQGPHQW� DIWHU
$SSRPDWWR[�� EXW� LWV� DSSURDFK� WR� WKH�'XH�3URFHVV�&ODXVH
UHDSSHDUHG�� ,Q�D�VHULHV�RI�HDUO\���WK�FHQWXU\�FDVHV��PRVW�
SURPLQHQWO\�/RFKQHU� Y��1HZ�<RUN�� WKLV�&RXUW� LQYDOLGDWHG�
VWDWH� VWDWXWHV� WKDW� SUHVHQWHG� �PHGGOHVRPH� LQWHUIHUHQFHV�
ZLWK�WKH�ULJKWV�RI�WKH�LQGLYLGXDO���DQG��XQGXH�LQWHUIHUHQFH
ZLWK�OLEHUW\�RI�SHUVRQ�DQG�IUHHGRP�RI�FRQWUDFW��������8��6���
DW��������� ,Q�/RFKQHU�LWVHOI��WKH�&RXUW�VWUXFN�GRZQ�D�1HZ�
<RUN� ODZ� VHWWLQJ�PD[LPXP� KRXUV� IRU� EDNHU\� HPSOR\HHV��
EHFDXVH� WKHUH�ZDV� �LQ� RXU� MXGJPHQW��QR� UHDVRQDEOH� IRXQ�
GDWLRQ�IRU�KROGLQJ�WKLV�WR�EH�QHFHVVDU\�RU�DSSURSULDWH�DV�D
KHDOWK�ODZ��� ,G���DW�����
7KH� GLVVHQWLQJ� -XVWLFHV� LQ� /RFKQHU� H[SODLQHG� WKDW� WKH

1HZ�<RUN�ODZ�FRXOG�EH�YLHZHG�DV�D�UHDVRQDEOH�UHVSRQVH�WR
OHJLVODWLYH�FRQFHUQ�DERXW� WKH�KHDOWK� RI�EDNHU\�HPSOR\HHV�
DQ�LVVXH�RQ�ZKLFK�WKHUH�ZDV�DW�OHDVW��URRP�IRU�GHEDWH�DQG�
IRU�DQ�KRQHVW�GLIIHUHQFH�RI�RSLQLRQ����,G���DW�����RSLQLRQ�RI�
+DUODQ�� -���� � 7KH�PDMRULW\�V� FRQWUDU\� FRQFOXVLRQ� UHTXLUHG
DGRSWLQJ�DV�FRQVWLWXWLRQDO�ODZ��DQ�HFRQRPLF�WKHRU\�ZKLFK�
D�ODUJH�SDUW�RI�WKH�FRXQWU\�GRHV�QRW�HQWHUWDLQ����,G���DW����
�RSLQLRQ�RI�+ROPHV��-��� �$V�-XVWLFH�+ROPHV�PHPRUDEO\�SXW
LW�� �7KH�)RXUWHHQWK� $PHQGPHQW�GRHV�QRW� HQDFW�0U��+HU�
EHUW�6SHQFHU�V�6RFLDO�6WDWLFV���D� OHDGLQJ�ZRUN�RQ� WKH�SKL�
ORVRSK\�RI�6RFLDO�'DUZLQLVP�� � ,ELG� �7KH�&RQVWLWXWLRQ� �LV�
QRW�LQWHQGHG�WR�HPERG\�D�SDUWLFXODU�HFRQRPLF�WKHRU\���������
,W�LV�PDGH�IRU�SHRSOH�RI�IXQGDPHQWDOO\�GLIIHULQJ�YLHZV��DQG�
WKH� DFFLGHQW� RI� RXU� ILQGLQJ� FHUWDLQ� RSLQLRQV� QDWXUDO� DQG�
IDPLOLDU�RU�QRYHO�DQG�HYHQ�VKRFNLQJ�RXJKW�QRW�WR�FRQFOXGH
RXU�MXGJPHQW�XSRQ�WKH�TXHVWLRQ�ZKHWKHU�VWDWXWHV�HPERG\�
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LQJ�WKHP�FRQIOLFW�ZLWK�WKH�&RQVWLWXWLRQ����,G���DW��������
,Q� WKH� GHFDGHV� DIWHU� /RFKQHU�� WKH� &RXUW� VWUXFN� GRZQ�

QHDUO\� ���� ODZV� DV� YLRODWLRQV� RI� LQGLYLGXDO� OLEHUW\�� RIWHQ
RYHU� VWURQJ� GLVVHQWV� FRQWHQGLQJ� WKDW� �>W@KH� FULWHULRQ� RI
FRQVWLWXWLRQDOLW\� LV�QRW�ZKHWKHU�ZH� EHOLHYH� WKH� ODZ� WR� EH
IRU� WKH� SXEOLF� JRRG��� $GNLQV� Y�� &KLOGUHQ�V� +RVSLWDO� RI�
'��&�������8��6�������������������RSLQLRQ�RI�+ROPHV��-�����%\
HPSRZHULQJ� MXGJHV� WR�HOHYDWH�WKHLU�RZQ�SROLF\� MXGJPHQWV�
WR� WKH� VWDWXV� RI� FRQVWLWXWLRQDOO\� SURWHFWHG� �OLEHUW\��� WKH�
/RFKQHU� OLQH�RI�FDVHV� OHIW��QR�DOWHUQDWLYH�WR�UHJDUGLQJ�WKH�
FRXUW�DV�D� ������ OHJLVODWLYH� FKDPEHU��� �/��+DQG��7KH�%LOO� RI�
5LJKWV�����������
(YHQWXDOO\�� WKH� &RXUW� UHFRJQL]HG� LWV� HUURU� DQG� YRZHG

QRW�WR�UHSHDW�LW�� �7KH�GRFWULQH�WKDW�������GXH�SURFHVV�DXWKRU�
L]HV�FRXUWV�WR�KROG�ODZV�XQFRQVWLWXWLRQDO�ZKHQ�WKH\�EHOLHYH�
WKH� OHJLVODWXUH� KDV� DFWHG� XQZLVHO\��� ZH� ODWHU� H[SODLQHG�
�KDV� ORQJ�VLQFH�EHHQ�GLVFDUGHG�� �:H�KDYH�UHWXUQHG�WR�WKH�
RULJLQDO� FRQVWLWXWLRQDO� SURSRVLWLRQ� WKDW� FRXUWV� GR� QRW�
VXEVWLWXWH� WKHLU� VRFLDO� DQG� HFRQRPLF� EHOLHIV� IRU� WKH� MXGJ�
PHQW� RI� OHJLVODWLYH� ERGLHV��ZKR�DUH� HOHFWHG� WR�SDVV� ODZV���
)HUJXVRQ� Y��6NUXSD�� ���� 8��6�� ����� ���� �������� VHH�'D\�
%ULWH�/LJKWLQJ�� ,QF��Y��0LVVRXUL������8��6������������������
��ZH�GR�QRW�VLW�DV�D�VXSHU�OHJLVODWXUH�WR�ZHLJK�WKH�ZLVGRP
RI�OHJLVODWLRQ���� 7KXV��LW�KDV�EHFRPH�DQ�DFFHSWHG�UXOH�WKDW�
WKH�&RXUW�ZLOO� QRW� KROG� ODZV� XQFRQVWLWXWLRQDO� VLPSO\� EH�
FDXVH� ZH� ILQG� WKHP� �XQZLVH�� LPSURYLGHQW�� RU� RXW� RI� KDU�
PRQ\�ZLWK�D�SDUWLFXODU�VFKRRO�RI�WKRXJKW����:LOOLDPVRQ�Y��
/HH�2SWLFDO�RI�2NOD���,QF�������8��6�������������������
5HMHFWLQJ� /RFKQHU� GRHV� QRW� UHTXLUH� GLVDYRZLQJ� WKH

GRFWULQH�RI�LPSOLHG�IXQGDPHQWDO�ULJKWV��DQG�WKLV�&RXUW�KDV
QRW� GRQH� VR�� %XW� WR� DYRLG� UHSHDWLQJ� /RFKQHU�V� HUURU� RI�
FRQYHUWLQJ� SHUVRQDO� SUHIHUHQFHV� LQWR� FRQVWLWXWLRQDO� PDQ�
GDWHV�� RXU� PRGHUQ� VXEVWDQWLYH� GXH� SURFHVV� FDVHV� KDYH
VWUHVVHG� WKH� QHHG� IRU� �MXGLFLDO� VHOI�UHVWUDLQW��� &ROOLQV� Y��
+DUNHU�+HLJKWV������8��6��������������������2XU�SUHFHGHQWV
KDYH� UHTXLUHG� WKDW� LPSOLHG� IXQGDPHQWDO�ULJKWV� EH� �REMHF�
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WLYHO\�� GHHSO\� URRWHG� LQ� WKLV� 1DWLRQ�V� KLVWRU\� DQG� WUDGL�
WLRQ���DQG� �LPSOLFLW�LQ�WKH�FRQFHSW�RI�RUGHUHG�OLEHUW\��VXFK�
WKDW� QHLWKHU� OLEHUW\� QRU� MXVWLFH� ZRXOG� H[LVW� LI� WKH\� ZHUH�
VDFULILFHG��� *OXFNVEHUJ�� ���� 8��6��� DW� �������� �LQWHUQDO�
TXRWDWLRQ�PDUNV�RPLWWHG���
$OWKRXJK� WKH� &RXUW� DUWLFXODWHG� WKH� LPSRUWDQFH� RI� KLV��

WRU\�DQG�WUDGLWLRQ�WR�WKH�IXQGDPHQWDO�ULJKWV�LQTXLU\�PRVW�
�SUHFLVHO\�LQ�*OXFNVEHUJ��PDQ\�RWKHU�FDVHV�ERWK�EHIRUH�DQG�
DIWHU�KDYH�DGRSWHG�WKH�VDPH�DSSURDFK�� 6HH��H�J���'LVWULFW�
$WWRUQH\�V�2IILFH� IRU� 7KLUG�-XGLFLDO�'LVW�� Y��2VERUQH�� ����
8��6�����������������)ORUHV������8��6���DW������8QLWHG�6WDWHV�
Y��6DOHUQR������8��6�������������������0RRUH�Y��(DVW�&OHYH�
ODQG������8��6�������������������SOXUDOLW\�RSLQLRQ���VHH�DOVR�
LG���DW����� �:KLWH�� -���GLVVHQWLQJ�� ��7KH�-XGLFLDU\�� LQFOXG�
LQJ� WKLV�&RXUW�� LV�WKH�PRVW� YXOQHUDEOH�DQG�FRPHV�QHDUHVW
WR� LOOHJLWLPDF\� ZKHQ� LW� GHDOV� ZLWK� MXGJH�PDGH� FRQVWLWX�
WLRQDO� ODZ�KDYLQJ�OLWWOH� RU�QR�FRJQL]DEOH� URRWV� LQ�WKH� ODQ�
JXDJH� RU� HYHQ� WKH�GHVLJQ� RI� WKH�&RQVWLWXWLRQ�����7UR[HO� Y��
*UDQYLOOH�� ���� 8��6�� ���� ������� ������� �.(11('<�� -���
GLVVHQWLQJ���FRQVXOWLQJ�� �>R@XU�1DWLRQ�V�KLVWRU\��OHJDO�WUDGL�
WLRQV�� DQG�SUDFWLFHV� �� DQG� FRQFOXGLQJ� WKDW� �>Z@H� RZH� LW� WR
WKH� 1DWLRQ�V� GRPHVWLF� UHODWLRQV� OHJDO� VWUXFWXUH� ������ WR�
SURFHHG� ZLWK� FDXWLRQ�� �TXRWLQJ�*OXFNVEHUJ�� ���� 8��6��� DW�
������
3URSHU� UHOLDQFH� RQ� KLVWRU\� DQG� WUDGLWLRQ� RI� FRXUVH� UH�

TXLUHV�ORRNLQJ�EH\RQG�WKH�LQGLYLGXDO�ODZ�EHLQJ�FKDOOHQJHG��
VR�WKDW�HYHU\�UHVWULFWLRQ�RQ�OLEHUW\�GRHV�QRW�VXSSO\�LWV�RZQ
FRQVWLWXWLRQDO�MXVWLILFDWLRQ�� 7KH�&RXUW�LV�ULJKW�DERXW�WKDW��
$QWH��DW������%XW�JLYHQ�WKH�IHZ��JXLGHSRVWV�IRU�UHVSRQVLEOH�
GHFLVLRQPDNLQJ� LQ� WKLV� XQFKDUWHUHG� DUHD��� &ROOLQV�� ����
8��6��� DW� ����� �DQ� DSSURDFK� JURXQGHG� LQ� KLVWRU\� LPSRVHV
OLPLWV�RQ�WKH�MXGLFLDU\�WKDW�DUH�PRUH�PHDQLQJIXO�WKDQ�DQ\�
EDVHG�RQ�>DQ@�DEVWUDFW�IRUPXOD���0RRUH������8��6���DW������
Q������SOXUDOLW\�RSLQLRQ����([SDQGLQJ�D�ULJKW�VXGGHQO\�DQG�
GUDPDWLFDOO\� LV� OLNHO\� WR� UHTXLUH� WHDULQJ� LW� XS� IURP� LWV�
URRWV�� (YHQ�D�VLQFHUH�SURIHVVLRQ�RI��GLVFLSOLQH��LQ�LGHQWLI\�
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LQJ�IXQGDPHQWDO�ULJKWV��DQWH��DW��������GRHV�QRW�SURYLGH�D�
PHDQLQJIXO� FRQVWUDLQW� RQ� D� MXGJH�� IRU� �ZKDW� KH� LV� UHDOO\
OLNHO\�WR�EH��GLVFRYHULQJ���ZKHWKHU�RU�QRW�KH�LV�IXOO\�DZDUH�
RI�LW��DUH�KLV�RZQ�YDOXHV���-��(O\��'HPRFUDF\�DQG�'LVWUXVW
��� �������� 7KH� RQO\�ZD\� WR� HQVXUH� UHVWUDLQW� LQ�WKLV�GHOL�
FDWH� HQWHUSULVH� LV� �FRQWLQXDO� LQVLVWHQFH� XSRQ� UHVSHFW� IRU�
WKH� WHDFKLQJV� RI� KLVWRU\�� VROLG� UHFRJQLWLRQ� RI� WKH� EDVLF
YDOXHV�WKDW�XQGHUOLH�RXU�VRFLHW\��DQG�ZLVH�DSSUHFLDWLRQ�RI�
WKH�JUHDW�UROHV�>RI@�WKH�GRFWULQHV�RI�IHGHUDOLVP�DQG�VHSDUD�
WLRQ� RI� SRZHUV��� *ULVZROG� Y��&RQQHFWLFXW�� ����8��6�� �����
������������+DUODQ��-���FRQFXUULQJ�LQ�MXGJPHQW���

%�

7KH�PDMRULW\�DFNQRZOHGJHV�QRQH�RI�WKLV�GRFWULQDO�EDFN�
JURXQG��DQG� LW� LV� HDV\�WR� VHH�ZK\��,WV�DJJUHVVLYH� DSSOLFD�
WLRQ� RI� VXEVWDQWLYH� GXH� SURFHVV� EUHDNV� VKDUSO\�ZLWK� GHF�
DGHV� RI� SUHFHGHQW� DQG� UHWXUQV� WKH� &RXUW� WR� WKH�
XQSULQFLSOHG�DSSURDFK�RI�/RFKQHU��

��

7KH� PDMRULW\�V� GULYLQJ� WKHPHV� DUH� WKDW� PDUULDJH� LV
GHVLUDEOH�DQG�SHWLWLRQHUV�GHVLUH�LW���7KH�RSLQLRQ�GHVFULEHV
WKH��WUDQVFHQGHQW�LPSRUWDQFH��RI�PDUULDJH�DQG�UHSHDWHGO\
LQVLVWV�WKDW�SHWLWLRQHUV�GR�QRW�VHHN�WR��GHPHDQ����GHYDOXH��
�GHQLJUDWH���RU��GLVUHVSHFW��WKH�LQVWLWXWLRQ���$QWH��DW����������
���� 1RERG\�GLVSXWHV�WKRVH�SRLQWV���,QGHHG��WKH�FRPSHOOLQJ
SHUVRQDO�DFFRXQWV�RI�SHWLWLRQHUV�DQG�RWKHUV� OLNH� WKHP�DUH�
OLNHO\� D� SULPDU\� UHDVRQ� ZK\� PDQ\� $PHULFDQV� KDYH
FKDQJHG� WKHLU� PLQGV� DERXW� ZKHWKHU� VDPH�VH[� FRXSOHV�
VKRXOG�EH�DOORZHG�WR�PDUU\���$V�D�PDWWHU�RI�FRQVWLWXWLRQDO�
ODZ�� KRZHYHU�� WKH� VLQFHULW\� RI� SHWLWLRQHUV�� ZLVKHV� LV� QRW�
UHOHYDQW��
:KHQ�WKH�PDMRULW\�WXUQV� WR� WKH� ODZ�� LW�UHOLHV�SULPDULO\

RQ�SUHFHGHQWV�GLVFXVVLQJ�WKH�IXQGDPHQWDO��ULJKW�WR�PDUU\���
7XUQHU� Y�� 6DIOH\�� ���� 8��6�� ���� ��� �������� =DEORFNL��
����8��6���DW������VHH�/RYLQJ������8��6���DW���� �7KHVH�FDVHV�
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GR�QRW�KROG��RI�FRXUVH��WKDW�DQ\RQH�ZKR�ZDQWV�WR�JHW�PDU�
ULHG� KDV� D� FRQVWLWXWLRQDO� ULJKW� WR� GR� VR�� � 7KH\� LQVWHDG
UHTXLUH� D� 6WDWH� WR� MXVWLI\� EDUULHUV� WR� PDUULDJH� DV� WKDW
LQVWLWXWLRQ� KDV� DOZD\V� EHHQ� XQGHUVWRRG�� � ,Q� /RYLQJ�� WKH�
&RXUW� KHOG� WKDW� UDFLDO� UHVWULFWLRQV� RQ� WKH� ULJKW� WR� PDUU\
ODFNHG�D�FRPSHOOLQJ�MXVWLILFDWLRQ���,Q�=DEORFNL��UHVWULFWLRQV�
EDVHG� RQ� FKLOG� VXSSRUW� GHEWV�GLG� QRW� VXIILFH�� � ,Q�7XUQHU��
UHVWULFWLRQV� EDVHG� RQ� VWDWXV� DV� D� SULVRQHU� ZHUH� GHHPHG�
LPSHUPLVVLEOH�
1RQH� RI� WKH� ODZV� DW� LVVXH� LQ� WKRVH� FDVHV� SXUSRUWHG� WR

FKDQJH� WKH� FRUH� GHILQLWLRQ� RI�PDUULDJH� DV� WKH� XQLRQ� RI� D�
PDQ�DQG�D�ZRPDQ���7KH�ODZV�FKDOOHQJHG�LQ�=DEORFNL�DQG�
7XUQHU�GLG�QRW�GHILQH�PDUULDJH�DV��WKH�XQLRQ�RI�D�PDQ�DQG�
D�ZRPDQ��ZKHUH�QHLWKHU�SDUW\� RZHV�FKLOG�VXSSRUW�RU� LV� LQ�
SULVRQ��� 1RU�GLG�WKH� LQWHUUDFLDO�PDUULDJH�EDQ�DW� LVVXH�LQ�
/RYLQJ� GHILQH� PDUULDJH� DV� �WKH� XQLRQ� RI� D� PDQ� DQG� D�
ZRPDQ� RI� WKH� VDPH� UDFH��� 6HH�7UDJHQ��&RPPHQW��6WDWX�
WRU\� 3URKLELWLRQV� $JDLQVW� ,QWHUUDFLDO� 0DUULDJH�� ��� &DO�
/��5HY�� ���� ������� ��DW�FRPPRQ�ODZ�WKHUH�ZDV�QR�EDQ�RQ�
LQWHUUDFLDO� PDUULDJH���� SRVW�� DW� ������� Q���� �7+20$6�� -���
GLVVHQWLQJ��� 5HPRYLQJ� UDFLDO� EDUULHUV� WR�PDUULDJH� WKHUH�
IRUH�GLG�QRW� FKDQJH�ZKDW�D�PDUULDJH�ZDV�DQ\�PRUH�WKDQ
LQWHJUDWLQJ� VFKRROV� FKDQJHG� ZKDW� D� VFKRRO� ZDV�� � $V� WKH�
PDMRULW\�DGPLWV��WKH�LQVWLWXWLRQ�RI��PDUULDJH��GLVFXVVHG�LQ
HYHU\�RQH�RI� WKHVH�FDVHV��SUHVXPHG�D�UHODWLRQVKLS� LQYROY�
LQJ�RSSRVLWH�VH[�SDUWQHUV����$QWH��DW�����
,Q� VKRUW�� WKH� �ULJKW� WR� PDUU\�� FDVHV� VWDQG� IRU� WKH� LP�

SRUWDQW�EXW�OLPLWHG�SURSRVLWLRQ�WKDW�SDUWLFXODU�UHVWULFWLRQV
RQ�DFFHVV�WR�PDUULDJH�DV�WUDGLWLRQDOO\�GHILQHG�YLRODWH�GXH�
SURFHVV�� 7KHVH�SUHFHGHQWV�VD\�QRWKLQJ�DW�DOO�DERXW�D�ULJKW�
WR�PDNH�D�6WDWH�FKDQJH�LWV�GHILQLWLRQ�RI�PDUULDJH��ZKLFK�LV
WKH�ULJKW�SHWLWLRQHUV�DFWXDOO\�VHHN�KHUH���6HH�:LQGVRU������
8��6���DW�BBB� �$/,72��-���GLVVHQWLQJ�� �VOLS�RS���DW���� ��:KDW
:LQGVRU�DQG�WKH�8QLWHG�6WDWHV�VHHN�������LV�QRW�WKH�SURWHF�
WLRQ�RI�D�GHHSO\�URRWHG�ULJKW�EXW�WKH�UHFRJQLWLRQ�RI�D�YHU\
QHZ�ULJKW����� �1HLWKHU�SHWLWLRQHUV�QRU� WKH�PDMRULW\� FLWHV�D�
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VLQJOH� FDVH� RU� RWKHU� OHJDO� VRXUFH� SURYLGLQJ� DQ\� EDVLV� IRU�
VXFK� D� FRQVWLWXWLRQDO� ULJKW�� � 1RQH� H[LVWV�� DQG� WKDW� LV�
HQRXJK�WR�IRUHFORVH�WKHLU�FODLP��

��

7KH� PDMRULW\� VXJJHVWV� WKDW� �WKHUH� DUH� RWKHU�� PRUH� LQ�
VWUXFWLYH�SUHFHGHQWV��LQIRUPLQJ�WKH�ULJKW�WR�PDUU\�� �$QWH��
DW����� $OWKRXJK�QRW�HQWLUHO\�FOHDU��WKLV�UHIHUHQFH�VHHPV�WR
FRUUHVSRQG�WR�D�OLQH�RI�FDVHV�GLVFXVVLQJ�DQ�LPSOLHG�IXQGD�
PHQWDO��ULJKW�RI�SULYDF\����*ULVZROG������8��6���DW������ ,Q�
WKH� ILUVW� RI� WKRVH� FDVHV�� WKH�&RXUW� LQYDOLGDWHG�D� FULPLQDO�
ODZ� WKDW� EDQQHG� WKH� XVH� RI� FRQWUDFHSWLYHV�� ,G��� DW� �����
����� 7KH�&RXUW� VWUHVVHG� WKH� LQYDVLYH�QDWXUH� RI� WKH� EDQ��
ZKLFK�WKUHDWHQHG�WKH�LQWUXVLRQ�RI��WKH�SROLFH�WR�VHDUFK�WKH�
VDFUHG�SUHFLQFWV�RI�PDULWDO�EHGURRPV����,G���DW������ ,Q�WKH�
&RXUW�V�YLHZ��VXFK�ODZV�LQIULQJHG�WKH�ULJKW�WR�SULYDF\�LQ�LWV�
PRVW�EDVLF�VHQVH��WKH��ULJKW�WR�EH�OHW�DORQH����(LVHQVWDGW�Y��
%DLUG������8��6����������������Q�������������LQWHUQDO�TXR�
WDWLRQ�PDUNV�RPLWWHG���VHH�2OPVWHDG�Y��8QLWHG�6WDWHV������
8��6�������������������%UDQGHLV��-���GLVVHQWLQJ��
7KH�&RXUW�DOVR�LQYRNHG�WKH�ULJKW�WR�SULYDF\�LQ�/DZUHQFH�

Y��7H[DV������8��6��������������ZKLFK�VWUXFN�GRZQ�D�7H[DV�
VWDWXWH� FULPLQDOL]LQJ� KRPRVH[XDO� VRGRP\�� /DZUHQFH�
UHOLHG�RQ�WKH�SRVLWLRQ�WKDW�FULPLQDO�VRGRP\�ODZV��OLNH�EDQV�
RQ� FRQWUDFHSWLYHV�� LQYDGHG� SULYDF\� E\� LQYLWLQJ� �XQZDU�
UDQWHG� JRYHUQPHQW� LQWUXVLRQV�� WKDW� �WRXF>K@� XSRQ� WKH�
PRVW� SULYDWH� KXPDQ� FRQGXFW�� VH[XDO� EHKDYLRU� ������ LQ� WKH
PRVW�SULYDWH�RI�SODFHV��WKH�KRPH����,G���DW�����������
1HLWKHU� /DZUHQFH� QRU� DQ\� RWKHU� SUHFHGHQW� LQ� WKH� SUL�

YDF\�OLQH�RI�FDVHV�VXSSRUWV�WKH�ULJKW�WKDW�SHWLWLRQHUV�DVVHUW
KHUH�� 8QOLNH� FULPLQDO� ODZV� EDQQLQJ� FRQWUDFHSWLYHV� DQG
VRGRP\�� WKH�PDUULDJH� ODZV� DW� LVVXH� KHUH� LQYROYH�QR� JRY�
HUQPHQW� LQWUXVLRQ�� 7KH\� FUHDWH�QR� FULPH�DQG� LPSRVH�QR�
SXQLVKPHQW�� 6DPH�VH[�FRXSOHV�UHPDLQ�IUHH�WR�OLYH�WRJHWKHU�
WR� HQJDJH� LQ� LQWLPDWH� FRQGXFW�� DQG� WR� UDLVH� WKHLU� IDPL��
OLHV�DV�WKH\�VHH�ILW�� 1R�RQH�LV��FRQGHPQHG�WR�OLYH�LQ�ORQHOL�
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QHVV��E\�WKH�ODZV�FKDOOHQJHG�LQ�WKHVH�FDVHV�QR�RQH�� $QWH��
DW����� $W�WKH�VDPH�WLPH��WKH�ODZV�LQ�QR�ZD\�LQWHUIHUH�ZLWK�
WKH��ULJKW�WR�EH�OHW�DORQH���
7KH�PDMRULW\� DOVR� UHOLHV� RQ�-XVWLFH�+DUODQ�V� LQIOXHQWLDO

GLVVHQWLQJ�RSLQLRQ�LQ�3RH�Y��8OOPDQ������8��6��������������
$V� WKH� PDMRULW\� UHFRXQWV�� WKDW� RSLQLRQ� VWDWHV� WKDW� �>G@XH�
SURFHVV�KDV�QRW�EHHQ�UHGXFHG�WR�DQ\�IRUPXOD����,G���DW������
%XW� IDU� IURP�FRQIHUULQJ� WKH� EURDG� LQWHUSUHWLYH� GLVFUHWLRQ
WKDW�WKH�PDMRULW\�GLVFHUQV��-XVWLFH�+DUODQ�V�RSLQLRQ�PDNHV�
FOHDU� WKDW� FRXUWV� LPSO\LQJ� IXQGDPHQWDO� ULJKWV� DUH� QRW
�IUHH� WR� URDP� ZKHUH� XQJXLGHG� VSHFXODWLRQ� PLJKW� WDNH
WKHP��� ,ELG�� � 7KH\� PXVW� LQVWHDG� KDYH� �UHJDUG� WR� ZKDW�
KLVWRU\� WHDFKHV�� DQG� H[HUFLVH� QRW� RQO\� �MXGJPHQW�� EXW
�UHVWUDLQW��� ,ELG���2I�SDUWLFXODU�UHOHYDQFH��-XVWLFH�+DUODQ
H[SODLQHG� WKDW� �ODZV� UHJDUGLQJ� PDUULDJH� ZKLFK� SURYLGH�
ERWK�ZKHQ� WKH� VH[XDO�SRZHUV�PD\�EH� XVHG�DQG� WKH� OHJDO�
DQG� VRFLHWDO� FRQWH[W� LQ� ZKLFK� FKLOGUHQ� DUH� ERUQ� DQG�
EURXJKW�XS� ������ IRUP�D�SDWWHUQ�VR�GHHSO\�SUHVVHG� LQWR� WKH�
VXEVWDQFH� RI� RXU� VRFLDO� OLIH� WKDW� DQ\� &RQVWLWXWLRQDO� GRF�
WULQH�LQ�WKLV�DUHD�PXVW�EXLOG�XSRQ�WKDW�EDVLV����,G���DW������
,Q� VXP�� WKH� SULYDF\� FDVHV� SURYLGH� QR� VXSSRUW� IRU� WKH

PDMRULW\�V� SRVLWLRQ�� EHFDXVH� SHWLWLRQHUV� GR� QRW� VHHN� SUL��
YDF\�� 4XLWH� WKH� RSSRVLWH�� WKH\� VHHN�SXEOLF� UHFRJQLWLRQ� RI�
WKHLU�UHODWLRQVKLSV��DORQJ�ZLWK�FRUUHVSRQGLQJ�JRYHUQPHQW�
EHQHILWV�� 2XU� FDVHV� KDYH� FRQVLVWHQWO\� UHIXVHG� WR� DOORZ�
OLWLJDQWV� WR� FRQYHUW� WKH� VKLHOG� SURYLGHG� E\� FRQVWLWXWLRQDO�
OLEHUWLHV� LQWR� D� VZRUG� WR� GHPDQG� SRVLWLYH� HQWLWOHPHQWV
IURP�WKH�6WDWH�� 6HH�'H6KDQH\�Y��:LQQHEDJR�&RXQW\�'HSW��
RI� 6RFLDO� 6HUYV��� ���� 8��6�� ����� ���� �������� 6DQ� $QWRQLR�
,QGHSHQGHQW�6FKRRO�'LVW��Y��5RGULJXH]������8��6�����������
�������� SRVW�� DW� ����� �7+20$6�� -��� GLVVHQWLQJ��� � 7KXV��
DOWKRXJK�WKH�ULJKW�WR�SULYDF\�UHFRJQL]HG�E\�RXU�SUHFHGHQWV
FHUWDLQO\�SOD\V�D�UROH�LQ�SURWHFWLQJ�WKH�LQWLPDWH�FRQGXFW�RI�
VDPH�VH[�FRXSOHV��LW�SURYLGHV�QR�DIILUPDWLYH�ULJKW�WR�UHGH�
ILQH�PDUULDJH� DQG�QR�EDVLV� IRU�VWULNLQJ�GRZQ� WKH� ODZV�DW
LVVXH�KHUH��
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��

3HUKDSV� UHFRJQL]LQJ� KRZ� OLWWOH� VXSSRUW� LW� FDQ� GHULYH
IURP�SUHFHGHQW��WKH�PDMRULW\�JRHV�RXW�RI�LWV�ZD\�WR�MHWWLVRQ�
WKH� �FDUHIXO�� DSSURDFK� WR� LPSOLHG� IXQGDPHQWDO� ULJKWV
WDNHQ� E\� WKLV�&RXUW� LQ�*OXFNVEHUJ�� $QWH�� DW� ��� �TXRWLQJ�
����8��6���DW��������,W�LV�UHYHDOLQJ�WKDW�WKH�PDMRULW\�V�SRVL�
WLRQ� UHTXLUHV� LW� WR� HIIHFWLYHO\� RYHUUXOH� *OXFNVEHUJ�� WKH�
OHDGLQJ�PRGHUQ�FDVH�VHWWLQJ�WKH�ERXQGV�RI�VXEVWDQWLYH�GXH�
SURFHVV�� $W�OHDVW�WKLV�SDUW�RI�WKH�PDMRULW\�RSLQLRQ�KDV�WKH�
YLUWXH�RI�FDQGRU���1RERG\�FRXOG�ULJKWO\�DFFXVH�WKH�PDMRULW\
RI�WDNLQJ�D�FDUHIXO�DSSURDFK��
8OWLPDWHO\�� RQO\� RQH� SUHFHGHQW� RIIHUV� DQ\� VXSSRUW� IRU�

WKH� PDMRULW\�V� PHWKRGRORJ\�� /RFKQHU� Y�� 1HZ� <RUN�� ����
8��6�� ���� 7KH� PDMRULW\� RSHQV� LWV� RSLQLRQ� E\� DQQRXQFLQJ�
SHWLWLRQHUV�� ULJKW� WR� �GHILQH� DQG� H[SUHVV� WKHLU� LGHQWLW\���
$QWH��DW�������7KH�PDMRULW\�ODWHU�H[SODLQV�WKDW��WKH�ULJKW�WR
SHUVRQDO� FKRLFH� UHJDUGLQJ� PDUULDJH� LV� LQKHUHQW� LQ� WKH
FRQFHSW� RI� LQGLYLGXDO� DXWRQRP\��� �$QWH��DW� ���� �7KLV� IUHH�
ZKHHOLQJ�QRWLRQ�RI�LQGLYLGXDO�DXWRQRP\�HFKRHV�QRWKLQJ�VR
PXFK�DV��WKH�JHQHUDO�ULJKW�RI�DQ�LQGLYLGXDO�WR�EH�IUHH�LQ�KLV�
SHUVRQ�DQG�LQ�KLV�SRZHU�WR�FRQWUDFW�LQ�UHODWLRQ�WR�KLV�RZQ�
ODERU��� /RFKQHU������8��6���DW�����HPSKDVLV�DGGHG��
7R�EH� IDLU�� WKH�PDMRULW\�GRHV�QRW� VXJJHVW� WKDW� LWV� LQGL�

YLGXDO� DXWRQRP\� ULJKW� LV� HQWLUHO\� XQFRQVWUDLQHG�� 7KH�
FRQVWUDLQWV� LW�VHWV�DUH�SUHFLVHO\�WKRVH�WKDW�DFFRUG�ZLWK�LWV�
RZQ� �UHDVRQHG� MXGJPHQW��� LQIRUPHG� E\� LWV� �QHZ� LQVLJKW�
LQWR� WKH� �QDWXUH� RI� LQMXVWLFH��� ZKLFK� ZDV� LQYLVLEOH� WR� DOO
ZKR�FDPH�EHIRUH�EXW�KDV�EHFRPH� FOHDU� �DV�ZH� OHDUQ�>WKH@�
PHDQLQJ�� RI� OLEHUW\�� $QWH�� DW� ���� ���� � 7KH� WUXWK� LV� WKDW�
WRGD\�V�GHFLVLRQ�UHVWV�RQ�QRWKLQJ�PRUH�WKDQ�WKH�PDMRULW\�V
RZQ�FRQYLFWLRQ�WKDW�VDPH�VH[�FRXSOHV�VKRXOG�EH�DOORZHG�WR�
PDUU\�EHFDXVH�WKH\�ZDQW�WR��DQG�WKDW��LW�ZRXOG�GLVSDUDJH�
WKHLU�FKRLFHV�DQG�GLPLQLVK�WKHLU�SHUVRQKRRG�WR�GHQ\�WKHP
WKLV� ULJKW��� $QWH��DW� ���� :KDWHYHU� IRUFH� WKDW�EHOLHI�PD\�
KDYH�DV�D�PDWWHU�RI�PRUDO�SKLORVRSK\��LW�KDV�QR�PRUH�EDVLV�
LQ�WKH�&RQVWLWXWLRQ�WKDQ�GLG�WKH�QDNHG�SROLF\�SUHIHUHQFHV�
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DGRSWHG� LQ� /RFKQHU�� � 6HH� ���� 8��6��� DW� ��� ��:H� GR� QRW�
EHOLHYH� LQ� WKH� VRXQGQHVV� RI� WKH� YLHZV� ZKLFK� XSKROG� WKLV
ODZ��� ZKLFK� �LV� DQ� LOOHJDO� LQWHUIHUHQFH� ZLWK� WKH� ULJKWV� RI
LQGLYLGXDOV� ������ WR� PDNH� FRQWUDFWV� UHJDUGLQJ� ODERU� XSRQ�
VXFK�WHUPV�DV�WKH\�PD\�WKLQN�EHVW����
7KH�PDMRULW\�UHFRJQL]HV� WKDW�WRGD\�V�FDVHV�GR�QRW�PDUN�

�WKH� ILUVW� WLPH� WKH�&RXUW�KDV�EHHQ�DVNHG� WR� DGRSW� D� FDX�
WLRXV�DSSURDFK�WR�UHFRJQL]LQJ�DQG�SURWHFWLQJ�IXQGDPHQWDO�
ULJKWV��� $QWH��DW����� 2Q�WKDW�PXFK��ZH�DJUHH�� 7KH�&RXUW�
ZDV� �DVNHG��DQG� LW� DJUHHG�WR� �DGRSW� D� FDXWLRXV� DS�
SURDFK�� WR� LPSO\LQJ� IXQGDPHQWDO� ULJKWV� DIWHU� WKH�GHEDFOH
RI� WKH� /RFKQHU� HUD�� � 7RGD\�� WKH� PDMRULW\� FDVWV� FDXWLRQ
DVLGH�DQG�UHYLYHV�WKH�JUDYH�HUURUV�RI�WKDW�SHULRG��
2QH�LPPHGLDWH�TXHVWLRQ� LQYLWHG�E\� WKH�PDMRULW\�V� SRVL�

WLRQ� LV� ZKHWKHU� 6WDWHV�PD\� UHWDLQ� WKH� GHILQLWLRQ� RI� PDU�
ULDJH�DV�D�XQLRQ�RI�WZR�SHRSOH�� &I��%URZQ�Y��%XKPDQ������
)��6XSS�� �G� ����� �8WDK� ������� DSSHDO� SHQGLQJ�� 1R�� ���
������&$������$OWKRXJK�WKH�PDMRULW\�UDQGRPO\�LQVHUWV�WKH�
DGMHFWLYH��WZR��LQ�YDULRXV�SODFHV��LW�RIIHUV�QR�UHDVRQ�DW�DOO�
ZK\�WKH�WZR�SHUVRQ�HOHPHQW�RI�WKH�FRUH�GHILQLWLRQ�RI�PDU�
ULDJH� PD\� EH� SUHVHUYHG� ZKLOH� WKH� PDQ�ZRPDQ� HOHPHQW�
PD\�QRW�� ,QGHHG��IURP�WKH�VWDQGSRLQW�RI�KLVWRU\�DQG�WUDGL�
WLRQ�� D� OHDS� IURP�RSSRVLWH�VH[�PDUULDJH� WR� VDPH�VH[�PDU�
ULDJH�LV�PXFK�JUHDWHU�WKDQ�RQH�IURP�D�WZR�SHUVRQ�XQLRQ�WR�
SOXUDO� XQLRQV�� ZKLFK� KDYH� GHHS� URRWV� LQ� VRPH� FXOWXUHV�
DURXQG�WKH�ZRUOG�� ,I�WKH�PDMRULW\�LV�ZLOOLQJ�WR�WDNH�WKH�ELJ�
OHDS��LW�LV�KDUG�WR�VHH�KRZ�LW�FDQ�VD\�QR�WR�WKH�VKRUWHU�RQH�
,W� LV� VWULNLQJ� KRZ� PXFK� RI� WKH� PDMRULW\�V� UHDVRQLQJ

ZRXOG�DSSO\�ZLWK�HTXDO�IRUFH�WR�WKH�FODLP�RI�D�IXQGDPHQWDO
ULJKW�WR�SOXUDO�PDUULDJH���,I��>W@KHUH�LV�GLJQLW\�LQ�WKH�ERQG
EHWZHHQ�WZR�PHQ�RU�WZR�ZRPHQ�ZKR�VHHN�WR�PDUU\�DQG�LQ
WKHLU� DXWRQRP\� WR�PDNH� VXFK� SURIRXQG� FKRLFHV��� DQWH�� DW�
���� ZK\�ZRXOG� WKHUH� EH� DQ\� OHVV� GLJQLW\� LQ� WKH� ERQG� EH�
WZHHQ� WKUHH� SHRSOH� ZKR�� LQ� H[HUFLVLQJ� WKHLU� DXWRQRP\��
VHHN�WR�PDNH�WKH�SURIRXQG�FKRLFH�WR�PDUU\"��,I�D�VDPH�VH[�
FRXSOH�KDV�WKH�FRQVWLWXWLRQDO�ULJKW�WR�PDUU\�EHFDXVH�WKHLU�

219 



���&LWH�DV�� ����8��6��BBBB��������

52%(576��&��-���GLVVHQWLQJ�

FKLOGUHQ� ZRXOG� RWKHUZLVH� �VXIIHU� WKH� VWLJPD� RI� NQRZLQJ
WKHLU� IDPLOLHV� DUH� VRPHKRZ� OHVVHU��� DQWH�� DW� ���� ZK\
ZRXOGQ�W�WKH�VDPH�UHDVRQLQJ�DSSO\�WR�D�IDPLO\�RI�WKUHH�RU�
PRUH� SHUVRQV� UDLVLQJ� FKLOGUHQ"� � ,I� QRW� KDYLQJ� WKH� RSSRU�
WXQLW\�WR�PDUU\��VHUYHV�WR�GLVUHVSHFW�DQG�VXERUGLQDWH��JD\
DQG�OHVELDQ�FRXSOHV��ZK\�ZRXOGQ�W�WKH�VDPH��LPSRVLWLRQ�RI
WKLV�GLVDELOLW\���DQWH��DW�����VHUYH�WR�GLVUHVSHFW�DQG�VXERU�
GLQDWH� SHRSOH� ZKR� ILQG� IXOILOOPHQW� LQ� SRO\DPRURXV� UHOD�
WLRQVKLSV"� 6HH� %HQQHWW�� 3RO\DPRU\�� 7KH� 1H[W� 6H[XDO�
5HYROXWLRQ"�1HZVZHHN��-XO\�����������HVWLPDWLQJ��������
SRO\DPRURXV� IDPLOLHV� LQ� WKH� 8QLWHG� 6WDWHV��� /L�� 0DUULHG
/HVELDQ��7KURXSOH��([SHFWLQJ�)LUVW�&KLOG��1��<��3RVW��$SU�
����������2WWHU��7KUHH�0D\�1RW�%H�D�&URZG��7KH�&DVH�IRU�
D�&RQVWLWXWLRQDO�5LJKW�WR�3OXUDO�0DUULDJH�����(PRU\�/��-�
������������
,� GR� QRW� PHDQ� WR� HTXDWH� PDUULDJH� EHWZHHQ� VDPH�VH[�

FRXSOHV�ZLWK�SOXUDO�PDUULDJHV� LQ�DOO� UHVSHFWV�� 7KHUH�PD\
ZHOO� EH� UHOHYDQW� GLIIHUHQFHV� WKDW� FRPSHO� GLIIHUHQW� OHJDO
DQDO\VLV�� %XW�LI�WKHUH�DUH��SHWLWLRQHUV�KDYH�QRW�SRLQWHG�WR�
DQ\�� :KHQ� DVNHG� DERXW� D� SOXUDO� PDULWDO� XQLRQ� DW� RUDO
DUJXPHQW��SHWLWLRQHUV�DVVHUWHG�WKDW�D�6WDWH��GRHVQ�W�KDYH�
VXFK�DQ�LQVWLWXWLRQ��� 7U��RI�2UDO�$UJ��RQ�4XHVWLRQ����S�����
%XW�WKDW� LV� H[DFWO\� WKH�SRLQW�� WKH�6WDWHV�DW� LVVXH�KHUH�GR�
QRW�KDYH�DQ�LQVWLWXWLRQ�RI�VDPH�VH[�PDUULDJH��HLWKHU��

��

1HDU�WKH�HQG�RI�LWV�RSLQLRQ��WKH�PDMRULW\�RIIHUV�SHUKDSV�
WKH�FOHDUHVW�LQVLJKW�LQWR�LWV�GHFLVLRQ�� ([SDQGLQJ�PDUULDJH�
WR� LQFOXGH� VDPH�VH[� FRXSOHV�� WKH� PDMRULW\� LQVLVWV�� ZRXOG�
�SRVH� QR� ULVN� RI� KDUP� WR� WKHPVHOYHV� RU� WKLUG� SDUWLHV���
$QWH��DW����� 7KLV� DUJXPHQW�DJDLQ� HFKRHV�/RFKQHU��ZKLFK�
UHOLHG�RQ�LWV�DVVHVVPHQW�WKDW��ZH�WKLQN�WKDW�D�ODZ�OLNH�WKH�
RQH�EHIRUH�XV� LQYROYHV�QHLWKHU� WKH� VDIHW\�� WKH�PRUDOV�QRU
WKH� ZHOIDUH� RI� WKH� SXEOLF�� DQG� WKDW� WKH� LQWHUHVW� RI� WKH
SXEOLF� LV� QRW� LQ� WKH� VOLJKWHVW� GHJUHH� DIIHFWHG� E\� VXFK� DQ
DFW��� ����8��6���DW�����
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7KHQ� DQG� QRZ�� WKLV� DVVHUWLRQ� RI� WKH� �KDUP� SULQFLSOH�
VRXQGV�PRUH�LQ�SKLORVRSK\�WKDQ�ODZ�� 7KH�HOHYDWLRQ�RI�WKH�
IXOOHVW�LQGLYLGXDO�VHOI�UHDOL]DWLRQ�RYHU�WKH�FRQVWUDLQWV�WKDW�
VRFLHW\�KDV�H[SUHVVHG�LQ�ODZ�PD\�RU�PD\�QRW�EH�DWWUDFWLYH
PRUDO� SKLORVRSK\�� %XW� D� -XVWLFH�V� FRPPLVVLRQ� GRHV� QRW�
FRQIHU� DQ\� VSHFLDO� PRUDO�� SKLORVRSKLFDO�� RU� VRFLDO� LQVLJKW�
VXIILFLHQW� WR� MXVWLI\� LPSRVLQJ� WKRVH� SHUFHSWLRQV� RQ� IHOORZ�
FLWL]HQV� XQGHU� WKH� SUHWHQVH� RI� �GXH� SURFHVV��� 7KHUH� LV�
LQGHHG�D�SURFHVV�GXH�WKH�SHRSOH�RQ�LVVXHV�RI�WKLV�VRUW�WKH�
GHPRFUDWLF� SURFHVV�� 5HVSHFWLQJ� WKDW� XQGHUVWDQGLQJ� UH�
TXLUHV� WKH�&RXUW� WR� EH� JXLGHG�E\� ODZ��QRW�DQ\� SDUWLFXODU
VFKRRO� RI� VRFLDO� WKRXJKW�� � $V� -XGJH�+HQU\� )ULHQGO\� RQFH
SXW� LW�� HFKRLQJ� -XVWLFH� +ROPHV�V� GLVVHQW� LQ� /RFKQHU�� WKH�
)RXUWHHQWK�$PHQGPHQW�GRHV�QRW�HQDFW�-RKQ�6WXDUW�0LOO�V�
2Q� /LEHUW\� DQ\� PRUH� WKDQ� LW� HQDFWV� +HUEHUW� 6SHQFHU�V
6RFLDO�6WDWLFV�� � 6HH�5DQGROSK��%HIRUH�5RH�Y��:DGH��-XGJH�
)ULHQGO\�V�'UDIW�$ERUWLRQ�2SLQLRQ�� ���+DUY�� -��/����3XE�
3RO�\��������������������������������$QG�LW�FHUWDLQO\�GRHV�
QRW�HQDFW�DQ\�RQH�FRQFHSW�RI�PDUULDJH�
7KH�PDMRULW\�V�XQGHUVWDQGLQJ�RI� GXH�SURFHVV� OD\V�RXW�D

WDQWDOL]LQJ�YLVLRQ�RI�WKH�IXWXUH�IRU�0HPEHUV�RI�WKLV�&RXUW��
,I� DQ� XQYDU\LQJ� VRFLDO� LQVWLWXWLRQ� HQGXULQJ� RYHU� DOO� RI�
UHFRUGHG� KLVWRU\� FDQQRW� LQKLELW� MXGLFLDO� SROLF\PDNLQJ��
ZKDW�FDQ"� %XW�WKLV�DSSURDFK�LV�GDQJHURXV�IRU�WKH�UXOH�RI�
ODZ�� 7KH� SXUSRVH� RI� LQVLVWLQJ� WKDW� LPSOLHG� IXQGDPHQWDO
ULJKWV�KDYH�URRWV�LQ�WKH�KLVWRU\�DQG�WUDGLWLRQ�RI�RXU�SHRSOH
LV�WR�HQVXUH�WKDW�ZKHQ�XQHOHFWHG�MXGJHV�VWULNH�GRZQ�GHP�
RFUDWLFDOO\� HQDFWHG� ODZV�� WKH\� GR� VR� EDVHG� RQ� VRPHWKLQJ�
PRUH� WKDQ� WKHLU� RZQ� EHOLHIV�� 7KH� &RXUW� WRGD\� QRW� RQO\
RYHUORRNV� RXU� FRXQWU\�V� HQWLUH� KLVWRU\� DQG� WUDGLWLRQ� EXW�
DFWLYHO\�UHSXGLDWHV�LW��SUHIHUULQJ�WR� OLYH�RQO\�LQ�WKH�KHDG\�
GD\V�RI�WKH�KHUH�DQG�QRZ�� �,�DJUHH�ZLWK�WKH�PDMRULW\�WKDW�
WKH��QDWXUH�RI�LQMXVWLFH�LV�WKDW�ZH�PD\�QRW�DOZD\V�VHH�LW�LQ�
RXU�RZQ�WLPHV��� $QWH��DW������$V�SHWLWLRQHUV�SXW�LW���WLPHV�
FDQ�EOLQG��� 7U��RI�2UDO�$UJ��RQ�4XHVWLRQ����DW���������%XW�WR�
EOLQG�\RXUVHOI�WR�KLVWRU\�LV�ERWK�SULGHIXO�DQG�XQZLVH����7KH�
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SDVW� LV� QHYHU� GHDG�� � ,W�V� QRW� HYHQ� SDVW��� :�� )DXONQHU��
5HTXLHP�IRU�D�1XQ������������

,,,�

,Q� DGGLWLRQ� WR� WKHLU� GXH� SURFHVV� DUJXPHQW�� SHWLWLRQHUV�
FRQWHQG� WKDW� WKH� (TXDO� 3URWHFWLRQ� &ODXVH� UHTXLUHV� WKHLU�
6WDWHV� WR� OLFHQVH�DQG�UHFRJQL]H� VDPH�VH[�PDUULDJHV�� 7KH�
PDMRULW\� GRHV� QRW� VHULRXVO\� HQJDJH� ZLWK� WKLV� FODLP�� ,WV�
GLVFXVVLRQ�LV��TXLWH�IUDQNO\��GLIILFXOW�WR�IROORZ���7KH�FHQWUDO�
SRLQW� VHHPV� WR� EH� WKDW� WKHUH� LV� D� �V\QHUJ\� EHWZHHQ�� WKH�
(TXDO�3URWHFWLRQ�&ODXVH�DQG�WKH�'XH�3URFHVV�&ODXVH��DQG�
WKDW� VRPH� SUHFHGHQWV� UHO\LQJ� RQ� RQH� &ODXVH� KDYH� DOVR
UHOLHG�RQ�WKH�RWKHU�� $QWH��DW����� $EVHQW�IURP�WKLV�SRUWLRQ
RI�WKH�RSLQLRQ��KRZHYHU��LV�DQ\WKLQJ�UHVHPEOLQJ�RXU�XVXDO
IUDPHZRUN�IRU�GHFLGLQJ�HTXDO�SURWHFWLRQ�FDVHV���,W� LV�FDVH�
ERRN� GRFWULQH� WKDW� WKH� �PRGHUQ� 6XSUHPH� &RXUW�V� WUHDW�
PHQW� RI� HTXDO� SURWHFWLRQ� FODLPV� KDV� XVHG� D� PHDQV�HQGV�
PHWKRGRORJ\� LQ� ZKLFK� MXGJHV� DVN�ZKHWKHU� WKH� FODVVLILFD�
WLRQ�WKH�JRYHUQPHQW� LV�XVLQJ� LV�VXIILFLHQWO\�UHODWHG�WR�WKH
JRDOV� LW� LV�SXUVXLQJ��� �*��6WRQH��/��6HLGPDQ��&��6XQVWHLQ��
0��7XVKQHW����3��.DUODQ��&RQVWLWXWLRQDO�/DZ�������WK�HG�
������� 7KH�PDMRULW\�V�DSSURDFK�WRGD\�LV�GLIIHUHQW��

�5LJKWV�LPSOLFLW�LQ�OLEHUW\�DQG�ULJKWV�VHFXUHG�E\�HTXDO�
SURWHFWLRQ�PD\�UHVW�RQ�GLIIHUHQW�SUHFHSWV�DQG�DUH�QRW
DOZD\V� FR�H[WHQVLYH�� \HW� LQ� VRPH� LQVWDQFHV� HDFK�PD\
EH� LQVWUXFWLYH� DV� WR� WKH� PHDQLQJ� DQG� UHDFK� RI� WKH�
RWKHU�� ,Q� DQ\� SDUWLFXODU� FDVH� RQH� &ODXVH� PD\� EH�
WKRXJKW�WR�FDSWXUH�WKH�HVVHQFH�RI�WKH�ULJKW� LQ�D�PRUH�
DFFXUDWH� DQG� FRPSUHKHQVLYH� ZD\�� HYHQ� DV� WKH� WZR
&ODXVHV�PD\�FRQYHUJH�LQ�WKH�LGHQWLILFDWLRQ�DQG�GHILQL�
WLRQ�RI�WKH�ULJKW��� $QWH��DW�����

7KH�PDMRULW\�JRHV�RQ�WR�DVVHUW�LQ�FRQFOXVRU\�IDVKLRQ�WKDW
WKH�(TXDO�3URWHFWLRQ�&ODXVH�SURYLGHV�DQ�DOWHUQDWLYH�EDVLV�
IRU�LWV�KROGLQJ���$QWH��DW����� <HW�WKH�PDMRULW\�IDLOV�WR�SUR�
YLGH� HYHQ� D� VLQJOH� VHQWHQFH� H[SODLQLQJ� KRZ� WKH� (TXDO�

222 



��� 2%(5*()(//�Y��+2'*(6�

52%(576��&��-���GLVVHQWLQJ�

3URWHFWLRQ� &ODXVH� VXSSOLHV� LQGHSHQGHQW� ZHLJKW� IRU� LWV�
SRVLWLRQ��QRU�GRHV�LW�DWWHPSW�WR�MXVWLI\�LWV�JUDWXLWRXV�YLROD�
WLRQ�RI�WKH�FDQRQ�DJDLQVW�XQQHFHVVDULO\�UHVROYLQJ�FRQVWLWX�
WLRQDO� TXHVWLRQV�� � 6HH� 1RUWKZHVW� $XVWLQ� 0XQLFLSDO� 8WLO��
'LVW��1R��2QH�Y��+ROGHU������8��6��������������������,Q�DQ\�
HYHQW�� WKH�PDUULDJH� ODZV�DW� LVVXH�KHUH�GR�QRW� YLRODWH�WKH
(TXDO�3URWHFWLRQ�&ODXVH�� EHFDXVH�GLVWLQJXLVKLQJ�EHWZHHQ�
RSSRVLWH�VH[�DQG�VDPH�VH[�FRXSOHV� LV�UDWLRQDOO\�UHODWHG�WR�
WKH� 6WDWHV�� �OHJLWLPDWH� VWDWH� LQWHUHVW�� LQ� �SUHVHUYLQJ� WKH�
WUDGLWLRQDO�LQVWLWXWLRQ�RI�PDUULDJH��� �/DZUHQFH������8��6���
DW������2�&RQQRU��-���FRQFXUULQJ�LQ�MXGJPHQW��
,W� LV� LPSRUWDQW� WR�QRWH�ZLWK�SUHFLVLRQ�ZKLFK� ODZV�SHWL�

WLRQHUV� KDYH� FKDOOHQJHG�� $OWKRXJK� WKH\� GLVFXVV� VRPH� RI
WKH�DQFLOODU\�OHJDO�EHQHILWV�WKDW�DFFRPSDQ\�PDUULDJH��VXFK
DV� KRVSLWDO� YLVLWDWLRQ� ULJKWV� DQG� UHFRJQLWLRQ� RI� VSRXVDO�
VWDWXV� RQ� RIILFLDO� GRFXPHQWV�� SHWLWLRQHUV�� ODZVXLWV� WDUJHW
WKH� ODZV� GHILQLQJ� PDUULDJH� JHQHUDOO\� UDWKHU� WKDQ� WKRVH�
DOORFDWLQJ� EHQHILWV� VSHFLILFDOO\�� 7KH� HTXDO� SURWHFWLRQ
DQDO\VLV�PLJKW� EH� GLIIHUHQW�� LQ�P\� YLHZ�� LI� ZH�ZHUH� FRQ�
IURQWHG� ZLWK� D� PRUH� IRFXVHG� FKDOOHQJH� WR� WKH� GHQLDO� RI�
FHUWDLQ� WDQJLEOH� EHQHILWV�� �2I�FRXUVH�� WKRVH�PRUH�VHOHFWLYH�
FODLPV� ZLOO� QRW� DULVH� QRZ� WKDW� WKH� &RXUW� KDV� WDNHQ� WKH�
GUDVWLF�VWHS�RI� UHTXLULQJ�HYHU\�6WDWH�WR� OLFHQVH�DQG�UHFRJ�
QL]H�PDUULDJHV�EHWZHHQ�VDPH�VH[�FRXSOHV��

,9�

7KH�OHJLWLPDF\�RI� WKLV�&RXUW�XOWLPDWHO\�UHVWV��XSRQ�WKH
UHVSHFW� DFFRUGHG� WR� LWV� MXGJPHQWV��� �5HSXEOLFDQ� 3DUW\� RI�
0LQQ�� Y��:KLWH�� ����8��6�� ����� ���� ������� �.(11('<�� -���
FRQFXUULQJ�� �7KDW�UHVSHFW�IORZV�IURP�WKH�SHUFHSWLRQ�DQG
UHDOLW\�WKDW�ZH�H[HUFLVH�KXPLOLW\�DQG�UHVWUDLQW� LQ�GHFLG�
LQJ�FDVHV�DFFRUGLQJ�WR�WKH�&RQVWLWXWLRQ�DQG�ODZ���7KH�UROH�
RI�WKH�&RXUW�HQYLVLRQHG�E\�WKH�PDMRULW\�WRGD\��KRZHYHU��LV�
DQ\WKLQJ� EXW� KXPEOH� RU� UHVWUDLQHG�� � 2YHU� DQG� RYHU�� WKH�
PDMRULW\�H[DOWV�WKH�UROH�RI�WKH�MXGLFLDU\�LQ�GHOLYHULQJ�VRFLDO�
FKDQJH�� ,Q� WKH�PDMRULW\�V�WHOOLQJ�� LW� LV�WKH�FRXUWV��QRW�WKH�
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SHRSOH��ZKR�DUH�UHVSRQVLEOH�IRU�PDNLQJ��QHZ�GLPHQVLRQV�RI
IUHHGRP� ������ DSSDUHQW� WR� QHZ� JHQHUDWLRQV��� IRU� SURYLGLQJ
�IRUPDO�GLVFRXUVH��RQ�VRFLDO�LVVXHV��DQG�IRU�HQVXULQJ��QHX�
WUDO�GLVFXVVLRQV��ZLWKRXW�VFRUQIXO�RU�GLVSDUDJLQJ�FRPPHQ�
WDU\��� $QWH��DW������
1RZKHUH� LV� WKH� PDMRULW\�V� H[WUDYDJDQW� FRQFHSWLRQ� RI

MXGLFLDO�VXSUHPDF\�PRUH�HYLGHQW�WKDQ�LQ� LWV�GHVFULSWLRQ�
DQG� GLVPLVVDO�RI� WKH� SXEOLF� GHEDWH� UHJDUGLQJ� VDPH�VH[�
PDUULDJH�� <HV�� WKH� PDMRULW\� FRQFHGHV�� RQ� RQH� VLGH� DUH�
WKRXVDQGV� RI� \HDUV� RI� KXPDQ� KLVWRU\� LQ� HYHU\� VRFLHW\
NQRZQ� WR� KDYH� SRSXODWHG� WKH� SODQHW�� %XW� RQ� WKH� RWKHU�
VLGH��WKHUH�KDV�EHHQ��H[WHQVLYH�OLWLJDWLRQ����PDQ\�WKRXJKW�
IXO� 'LVWULFW� &RXUW� GHFLVLRQV��� �FRXQWOHVV� VWXGLHV�� SDSHUV��
ERRNV�� DQG� RWKHU� SRSXODU� DQG� VFKRODUO\� ZULWLQJV��� DQG�
�PRUH�WKDQ������DPLFXV�EULHIV�LQ�WKHVH�FDVHV�DORQH�� $QWH��
DW� ��� ���� ���� :KDW� ZRXOG� EH� WKH� SRLQW� RI� DOORZLQJ� WKH�
GHPRFUDWLF�SURFHVV�WR�JR�RQ"��,W�LV�KLJK�WLPH�IRU�WKH�&RXUW
WR�GHFLGH�WKH�PHDQLQJ�RI�PDUULDJH��EDVHG�RQ�ILYH� ODZ\HUV��
�EHWWHU�LQIRUPHG�XQGHUVWDQGLQJ��RI��D�OLEHUW\�WKDW�UHPDLQV�
XUJHQW�LQ�RXU�RZQ�HUD��� $QWH��DW������7KH�DQVZHU�LV�VXUHO\�
WKHUH�LQ�RQH�RI�WKRVH�DPLFXV�EULHIV�RU�VWXGLHV��
7KRVH�ZKR�IRXQGHG�RXU�FRXQWU\�ZRXOG�QRW�UHFRJQL]H�WKH�

PDMRULW\�V� FRQFHSWLRQ� RI� WKH� MXGLFLDO� UROH�� � 7KH\� DIWHU� DOO�
ULVNHG� WKHLU� OLYHV� DQG� IRUWXQHV� IRU� WKH� SUHFLRXV� ULJKW� WR
JRYHUQ� WKHPVHOYHV�� � 7KH\� ZRXOG� QHYHU� KDYH� LPDJLQHG
\LHOGLQJ� WKDW� ULJKW�RQ�D�TXHVWLRQ� RI�VRFLDO� SROLF\� WR�XQDF�
FRXQWDEOH�DQG�XQHOHFWHG�MXGJHV�� $QG�WKH\�FHUWDLQO\�ZRXOG
QRW�KDYH�EHHQ�VDWLVILHG�E\�D�V\VWHP�HPSRZHULQJ�MXGJHV�WR�
RYHUULGH� SROLF\� MXGJPHQWV� VR� ORQJ� DV� WKH\� GR� VR� DIWHU� �D�
TXLWH�H[WHQVLYH�GLVFXVVLRQ��� $QWH��DW�����,Q�RXU�GHPRFUDF\�
GHEDWH� DERXW� WKH� FRQWHQW� RI�WKH� ODZ�LV�QRW� DQ� H[KDXVWLRQ�
UHTXLUHPHQW� WR� EH� FKHFNHG� RII� EHIRUH� FRXUWV� FDQ� LPSRVH�
WKHLU�ZLOO�� �6XUHO\�WKH�&RQVWLWXWLRQ�GRHV�QRW�SXW�HLWKHU�WKH
OHJLVODWLYH�EUDQFK�RU� WKH�H[HFXWLYH� EUDQFK�LQ� WKH�SRVLWLRQ
RI�D�WHOHYLVLRQ�TXL]�VKRZ�FRQWHVWDQW�VR�WKDW�ZKHQ�D�JLYHQ�
SHULRG� RI� WLPH� KDV� HODSVHG� DQG�D�SUREOHP� UHPDLQV�XQUH�
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VROYHG�E\� WKHP�� WKH� IHGHUDO� MXGLFLDU\�PD\�SUHVV�D� EX]]HU
DQG� WDNH� LWV� WXUQ� DW� IDVKLRQLQJ� D� VROXWLRQ��� 5HKQTXLVW�
7KH�1RWLRQ�RI�D�/LYLQJ�&RQVWLWXWLRQ�����7H[DV�/��5HY������
������������ $V�D�SOXUDOLW\�RI�WKLV�&RXUW�H[SODLQHG�MXVW�ODVW
\HDU�� �,W� LV� GHPHDQLQJ� WR� WKH� GHPRFUDWLF� SURFHVV� WR� SUH�
VXPH� WKDW� YRWHUV� DUH� QRW� FDSDEOH� RI� GHFLGLQJ� DQ� LVVXH� RI�
WKLV�VHQVLWLYLW\�RQ�GHFHQW�DQG�UDWLRQDO�JURXQGV����6FKXHWWH�
Y��%$01������8��6�� BBB�� BBB� �BBB� ������� �VOLS� RS��� DW� ����
����
7KH�&RXUW�V� DFFXPXODWLRQ� RI� SRZHU� GRHV�QRW� RFFXU� LQ� D�

YDFXXP�� ,W�FRPHV�DW�WKH�H[SHQVH�RI�WKH�SHRSOH���$QG�WKH\�
NQRZ� LW�� � +HUH� DQG� DEURDG�� SHRSOH� DUH� LQ� WKH�PLGVW� RI� D�
VHULRXV�DQG�WKRXJKWIXO�SXEOLF�GHEDWH�RQ�WKH�LVVXH�RI�VDPH�
VH[�PDUULDJH���7KH\�VHH�YRWHUV�FDUHIXOO\�FRQVLGHULQJ�VDPH�
VH[� PDUULDJH�� FDVWLQJ� EDOORWV� LQ� IDYRU� RU� RSSRVHG�� DQG
VRPHWLPHV�FKDQJLQJ�WKHLU�PLQGV���7KH\�VHH�SROLWLFDO�OHDG�
HUV� VLPLODUO\� UHH[DPLQLQJ� WKHLU� SRVLWLRQV�� DQG� HLWKHU� UH�
YHUVLQJ� FRXUVH� RU� H[SODLQLQJ�DGKHUHQFH� WR� ROG�FRQYLFWLRQV
FRQILUPHG� DQHZ�� 7KH\� VHH� JRYHUQPHQWV� DQG� EXVLQHVVHV
PRGLI\LQJ�SROLFLHV�DQG�SUDFWLFHV�ZLWK� UHVSHFW� WR�VDPH�VH[�
FRXSOHV�� DQG� SDUWLFLSDWLQJ� DFWLYHO\� LQ� WKH� FLYLF� GLVFRXUVH��
7KH\� VHH� FRXQWULHV� RYHUVHDV� GHPRFUDWLFDOO\� DFFHSWLQJ
SURIRXQG�VRFLDO�FKDQJH��RU�GHFOLQLQJ�WR�GR� VR�� 7KLV�GHOLE�
HUDWLYH�SURFHVV� LV�PDNLQJ�SHRSOH�WDNH� VHULRXVO\�TXHVWLRQV�
WKDW�WKH\�PD\�QRW�KDYH�HYHQ�UHJDUGHG�DV�TXHVWLRQV�EHIRUH��
:KHQ�GHFLVLRQV�DUH�UHDFKHG�WKURXJK�GHPRFUDWLF�PHDQV�

VRPH� SHRSOH�ZLOO� LQHYLWDEO\� EH� GLVDSSRLQWHG�ZLWK� WKH� UH�
VXOWV�� %XW�WKRVH�ZKRVH�YLHZV�GR�QRW�SUHYDLO�DW�OHDVW�NQRZ
WKDW�WKH\�KDYH�KDG�WKHLU�VD\��DQG�DFFRUGLQJO\�DUH�LQ�WKH
WUDGLWLRQ� RI� RXU�SROLWLFDO� FXOWXUH�UHFRQFLOHG� WR� WKH� UHVXOW
RI�D�IDLU�DQG�KRQHVW�GHEDWH���,Q�DGGLWLRQ��WKH\�FDQ�JHDU�XS
WR�UDLVH�WKH�LVVXH�ODWHU��KRSLQJ�WR�SHUVXDGH�HQRXJK�RQ�WKH
ZLQQLQJ� VLGH� WR� WKLQN� DJDLQ�� �7KDW� LV� H[DFWO\� KRZ� RXU
V\VWHP�RI�JRYHUQPHQW�LV�VXSSRVHG�WR�ZRUN��� �3RVW��DW�����
�6&$/,$��-���GLVVHQWLQJ��
%XW�WRGD\�WKH�&RXUW�SXWV�D�VWRS�WR�DOO�WKDW���%\�GHFLGLQJ�
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WKLV�TXHVWLRQ�XQGHU�WKH�&RQVWLWXWLRQ��WKH�&RXUW�UHPRYHV�LW�
IURP� WKH� UHDOP� RI� GHPRFUDWLF� GHFLVLRQ�� 7KHUH� ZLOO� EH�
FRQVHTXHQFHV�WR�VKXWWLQJ�GRZQ�WKH�SROLWLFDO�SURFHVV�RQ�DQ
LVVXH�RI�VXFK�SURIRXQG�SXEOLF�VLJQLILFDQFH���&ORVLQJ�GHEDWH
WHQGV�WR�FORVH�PLQGV�� 3HRSOH�GHQLHG�D�YRLFH�DUH�OHVV�OLNHO\
WR� DFFHSW� WKH� UXOLQJ� RI� D� FRXUW� RQ� DQ� LVVXH� WKDW� GRHV� QRW�
VHHP� WR�EH� WKH� VRUW� RI� WKLQJ� FRXUWV� XVXDOO\�GHFLGH�� �$V�D�
WKRXJKWIXO� FRPPHQWDWRU� REVHUYHG� DERXW� DQRWKHU� LVVXH��
�7KH�SROLWLFDO�SURFHVV�ZDV�PRYLQJ������� ��QRW�VZLIWO\�HQRXJK
IRU�DGYRFDWHV�RI�TXLFN��FRPSOHWH�FKDQJH��EXW�PDMRULWDULDQ�
LQVWLWXWLRQV� ZHUH� OLVWHQLQJ� DQG� DFWLQJ�� +HDY\�KDQGHG
MXGLFLDO�LQWHUYHQWLRQ�ZDV�GLIILFXOW�WR�MXVWLI\�DQG�DSSHDUV�WR
KDYH� SURYRNHG�� QRW� UHVROYHG�� FRQIOLFW��� � *LQVEXUJ�� 6RPH
7KRXJKWV�RQ�$XWRQRP\�DQG�(TXDOLW\�LQ�5HODWLRQ�WR�5RH�Y��
:DGH�� ��� 1��&�� /��5HY�� ����� �������� ������� �IRRWQRWH
RPLWWHG��� ,QGHHG�� KRZHYHU� KHDUWHQHG� WKH� SURSRQHQWV� RI�
VDPH�VH[� PDUULDJH�PLJKW� EH� RQ� WKLV� GD\�� LW� LV� ZRUWK� DF�
NQRZOHGJLQJ� ZKDW� WKH\� KDYH� ORVW�� DQG� ORVW� IRUHYHU�� WKH�
RSSRUWXQLW\� WR� ZLQ� WKH� WUXH� DFFHSWDQFH� WKDW� FRPHV� IURP�
SHUVXDGLQJ� WKHLU� IHOORZ� FLWL]HQV� RI� WKH� MXVWLFH� RI� WKHLU�
FDXVH�� $QG�WKH\�ORVH� WKLV� MXVW�ZKHQ�WKH�ZLQGV�RI� FKDQJH
ZHUH�IUHVKHQLQJ�DW�WKHLU�EDFNV�
)HGHUDO� FRXUWV� DUH�EOXQW� LQVWUXPHQWV�ZKHQ� LW� FRPHV� WR�

FUHDWLQJ� ULJKWV�� � 7KH\� KDYH� FRQVWLWXWLRQDO� SRZHU� RQO\� WR�
UHVROYH� FRQFUHWH� FDVHV� RU� FRQWURYHUVLHV�� WKH\� GR� QRW� KDYH
WKH�IOH[LELOLW\�RI�OHJLVODWXUHV�WR�DGGUHVV�FRQFHUQV�RI�SDUWLHV
QRW� EHIRUH� WKH� FRXUW� RU� WR� DQWLFLSDWH� SUREOHPV� WKDW� PD\
DULVH� IURP� WKH� H[HUFLVH� RI� D�QHZ� ULJKW�� �7RGD\�V� GHFLVLRQ�
IRU� H[DPSOH�� FUHDWHV� VHULRXV� TXHVWLRQV� DERXW� UHOLJLRXV�
OLEHUW\�� 0DQ\� JRRG� DQG� GHFHQW� SHRSOH� RSSRVH� VDPH�VH[�
PDUULDJH�DV�D�WHQHW�RI�IDLWK��DQG�WKHLU�IUHHGRP�WR�H[HUFLVH
UHOLJLRQ� LV�XQOLNH� WKH� ULJKW� LPDJLQHG� E\� WKH� PDMRULW\�
DFWXDOO\�VSHOOHG�RXW�LQ�WKH�&RQVWLWXWLRQ���$PGW�����
5HVSHFW� IRU� VLQFHUH� UHOLJLRXV� FRQYLFWLRQ� KDV� OHG� YRWHUV

DQG� OHJLVODWRUV� LQ� HYHU\�6WDWH� WKDW�KDV�DGRSWHG� VDPH�VH[�
PDUULDJH� GHPRFUDWLFDOO\� WR� LQFOXGH� DFFRPPRGDWLRQV� IRU�
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UHOLJLRXV�SUDFWLFH�� 7KH�PDMRULW\�V�GHFLVLRQ�LPSRVLQJ�VDPH�
VH[�PDUULDJH�FDQQRW��RI�FRXUVH��FUHDWH�DQ\�VXFK�DFFRPPR�
GDWLRQV�� 7KH�PDMRULW\� JUDFLRXVO\� VXJJHVWV� WKDW� UHOLJLRXV
EHOLHYHUV� PD\� FRQWLQXH� WR� �DGYRFDWH�� DQG� �WHDFK�� WKHLU�
YLHZV� RI� PDUULDJH�� $QWH�� DW� ���� � 7KH� )LUVW� $PHQGPHQW�
JXDUDQWHHV�� KRZHYHU�� WKH� IUHHGRP� WR� �H[HUFLVH�� UHOLJLRQ�
2PLQRXVO\��WKDW�LV�QRW�D�ZRUG�WKH�PDMRULW\�XVHV��
+DUG� TXHVWLRQV� DULVH� ZKHQ� SHRSOH� RI� IDLWK� H[HUFLVH

UHOLJLRQ�LQ�ZD\V�WKDW�PD\�EH�VHHQ�WR�FRQIOLFW�ZLWK�WKH�QHZ�
ULJKW� WR� VDPH�VH[� PDUULDJH�ZKHQ�� IRU� H[DPSOH�� D� UHOL�
JLRXV� FROOHJH� SURYLGHV� PDUULHG� VWXGHQW� KRXVLQJ� RQO\� WR�
RSSRVLWH�VH[� PDUULHG� FRXSOHV�� RU� D� UHOLJLRXV� DGRSWLRQ�
DJHQF\� GHFOLQHV� WR� SODFH� FKLOGUHQ�ZLWK� VDPH�VH[�PDUULHG
FRXSOHV�� ,QGHHG�� WKH�6ROLFLWRU�*HQHUDO� FDQGLGO\� DFNQRZO�
HGJHG� WKDW� WKH� WD[� H[HPSWLRQV� RI� VRPH� UHOLJLRXV� LQVWLWX�
WLRQV�ZRXOG�EH� LQ�TXHVWLRQ� LI�WKH\�RSSRVHG�VDPH�VH[�PDU�
ULDJH�� 6HH�7U��RI�2UDO�$UJ��RQ�4XHVWLRQ����DW���������7KHUH�
LV�OLWWOH�GRXEW�WKDW�WKHVH�DQG�VLPLODU�TXHVWLRQV�ZLOO�VRRQ�EH�
EHIRUH�WKLV�&RXUW���8QIRUWXQDWHO\��SHRSOH�RI�IDLWK�FDQ�WDNH�
QR�FRPIRUW�LQ�WKH�WUHDWPHQW�WKH\�UHFHLYH�IURP�WKH�PDMRULW\
WRGD\�
3HUKDSV�WKH�PRVW�GLVFRXUDJLQJ�DVSHFW�RI�WRGD\�V�GHFLVLRQ

LV�WKH�H[WHQW�WR�ZKLFK�WKH�PDMRULW\�IHHOV�FRPSHOOHG�WR�VXOO\
WKRVH�RQ�WKH�RWKHU�VLGH�RI�WKH�GHEDWH���7KH�PDMRULW\�RIIHUV�D
FXUVRU\� DVVXUDQFH� WKDW� LW� GRHV� QRW� LQWHQG� WR� GLVSDUDJH�
SHRSOH�ZKR��DV�D�PDWWHU�RI�FRQVFLHQFH��FDQQRW�DFFHSW�VDPH�
VH[� PDUULDJH�� � $QWH�� DW� ���� � 7KDW� GLVFODLPHU� LV� KDUG� WR�
VTXDUH�ZLWK�WKH�YHU\�QH[W�VHQWHQFH��LQ�ZKLFK�WKH�PDMRULW\�
H[SODLQV� WKDW� �WKH�QHFHVVDU\� FRQVHTXHQFH�� RI� ODZV� FRGLI\�
LQJ� WKH� WUDGLWLRQDO� GHILQLWLRQ� RI�PDUULDJH� LV� WR� �GHPHD>Q@
RU�VWLJPDWL]>H@��VDPH�VH[�FRXSOHV�� $QWH��DW����� 7KH�PDMRU�
LW\�UHLWHUDWHV�VXFK�FKDUDFWHUL]DWLRQV�RYHU�DQG�RYHU���%\�WKH�
PDMRULW\�V�DFFRXQW��$PHULFDQV�ZKR�GLG�QRWKLQJ�PRUH�WKDQ�
IROORZ�WKH�XQGHUVWDQGLQJ�RI�PDUULDJH�WKDW�KDV�H[LVWHG�IRU�
RXU� HQWLUH� KLVWRU\�LQ� SDUWLFXODU�� WKH� WHQV� RI� PLOOLRQV� RI�
SHRSOH�ZKR�YRWHG�WR�UHDIILUP�WKHLU�6WDWHV��HQGXULQJ�GHILQL�
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WLRQ�RI�PDUULDJH�KDYH�DFWHG�WR��ORFN�������RXW����GLVSDUDJH��
�GLVUHVSHFW� DQG� VXERUGLQDWH��� DQG� LQIOLFW� �>G@LJQLWDU\
ZRXQGV�� XSRQ� WKHLU� JD\� DQG� OHVELDQ�QHLJKERUV�� �$QWH�� DW�
���������������� 7KHVH�DSSDUHQW�DVVDXOWV�RQ�WKH�FKDUDFWHU�RI
IDLUPLQGHG� SHRSOH� ZLOO� KDYH� DQ� HIIHFW�� LQ� VRFLHW\� DQG� LQ�
FRXUW�� 6HH�SRVW��DW������$/,72��-���GLVVHQWLQJ�� �0RUHRYHU��
WKH\�DUH�HQWLUHO\�JUDWXLWRXV���,W�LV�RQH�WKLQJ�IRU�WKH�PDMRU�
LW\� WR� FRQFOXGH� WKDW� WKH� &RQVWLWXWLRQ� SURWHFWV� D� ULJKW� WR
VDPH�VH[�PDUULDJH�� LW� LV� VRPHWKLQJ�HOVH� WR�SRUWUD\� HYHU\�
RQH� ZKR� GRHV� QRW� VKDUH� WKH� PDMRULW\�V� �EHWWHU� LQIRUPHG�
XQGHUVWDQGLQJ��DV�ELJRWHG�� $QWH��DW�����
,Q� WKH� IDFH� RI� DOO� WKLV�� D� PXFK� GLIIHUHQW� YLHZ� RI� WKH�

&RXUW�V� UROH� LV� SRVVLEOH�� � 7KDW� YLHZ� LV� PRUH� PRGHVW� DQG�
UHVWUDLQHG�� ,W� LV�PRUH�VNHSWLFDO�WKDW� WKH� OHJDO�DELOLWLHV�RI�
MXGJHV� DOVR� UHIOHFW� LQVLJKW� LQWR� PRUDO� DQG� SKLORVRSKLFDO�
LVVXHV�� ,W� LV� PRUH� VHQVLWLYH� WR� WKH� IDFW� WKDW� MXGJHV� DUH�
XQHOHFWHG� DQG� XQDFFRXQWDEOH�� DQG� WKDW� WKH� OHJLWLPDF\� RI�
WKHLU�SRZHU�GHSHQGV�RQ�FRQILQLQJ�LW�WR�WKH�H[HUFLVH�RI�OHJDO�
MXGJPHQW�� ,W�LV�PRUH�DWWXQHG�WR�WKH�OHVVRQV�RI�KLVWRU\��DQG�
ZKDW� LW� KDV�PHDQW� IRU� WKH� FRXQWU\� DQG� &RXUW�ZKHQ� -XV�
WLFHV� KDYH� H[FHHGHG� WKHLU� SURSHU� ERXQGV�� � $QG� LW� LV� OHVV�
SUHWHQWLRXV� WKDQ�WR�VXSSRVH�WKDW�ZKLOH�SHRSOH�DURXQG�WKH
ZRUOG�KDYH�YLHZHG�DQ� LQVWLWXWLRQ� LQ� D�SDUWLFXODU�ZD\� IRU�
WKRXVDQGV� RI� \HDUV�� WKH� SUHVHQW� JHQHUDWLRQ� DQG� WKH� SUH�
VHQW�&RXUW�DUH� WKH�RQHV�FKRVHQ�WR�EXUVW�WKH�ERQGV�RI� WKDW�
KLVWRU\�DQG�WUDGLWLRQ��

�� �� ��

,I� \RX� DUH� DPRQJ� WKH� PDQ\� $PHULFDQV�RI� ZKDWHYHU
VH[XDO� RULHQWDWLRQ�ZKR� IDYRU� H[SDQGLQJ� VDPH�VH[� PDU�
ULDJH�� E\�DOO�PHDQV� FHOHEUDWH� WRGD\�V� GHFLVLRQ�� &HOHEUDWH�
WKH� DFKLHYHPHQW� RI� D� GHVLUHG� JRDO�� � &HOHEUDWH� WKH� RSSRU�
WXQLW\� IRU� D� QHZ� H[SUHVVLRQ� RI� FRPPLWPHQW� WR� D� SDUWQHU��
&HOHEUDWH� WKH� DYDLODELOLW\� RI� QHZ� EHQHILWV�� %XW� GR� QRW�
FHOHEUDWH�WKH�&RQVWLWXWLRQ�� ,W�KDG�QRWKLQJ�WR�GR�ZLWK�LW�
,�UHVSHFWIXOO\�GLVVHQW��
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GLVVHQWLQJ��

,�MRLQ�7+(�&+,()�-867,&(�V�RSLQLRQ�LQ�IXOO���,�ZULWH�VHSD�
UDWHO\�WR�FDOO�DWWHQWLRQ�WR�WKLV�&RXUW�V�WKUHDW� WR�$PHULFDQ
GHPRFUDF\�
7KH� VXEVWDQFH� RI� WRGD\�V�GHFUHH� LV�QRW� RI� LPPHQVH�SHU�

VRQDO� LPSRUWDQFH� WR�PH�� � 7KH� ODZ� FDQ� UHFRJQL]H� DV�PDU�
ULDJH� ZKDWHYHU� VH[XDO� DWWDFKPHQWV� DQG� OLYLQJ� DUUDQJH�
PHQWV� LW� ZLVKHV�� DQG� FDQ� DFFRUG� WKHP� IDYRUDEOH� FLYLO�
FRQVHTXHQFHV��IURP�WD[�WUHDWPHQW�WR�ULJKWV�RI�LQKHULWDQFH��
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7KRVH� FLYLO� FRQVHTXHQFHV�DQG� WKH� SXEOLF� DSSURYDO� WKDW�
FRQIHUULQJ� WKH� QDPH�RI�PDUULDJH� HYLGHQFHV�FDQ� SHUKDSV�
KDYH�DGYHUVH�VRFLDO�HIIHFWV��EXW�QR�PRUH�DGYHUVH� WKDQ�WKH�
HIIHFWV� RI�PDQ\� RWKHU� FRQWURYHUVLDO� ODZV�� � 6R� LW� LV� QRW� RI�
VSHFLDO� LPSRUWDQFH� WR� PH� ZKDW� WKH� ODZ� VD\V� DERXW� PDU�
ULDJH�� ,W�LV�RI�RYHUZKHOPLQJ�LPSRUWDQFH��KRZHYHU��ZKR�LW�
LV�WKDW�UXOHV�PH���7RGD\�V�GHFUHH�VD\V�WKDW�P\�5XOHU��DQG�
WKH� 5XOHU� RI� ���� PLOOLRQ� $PHULFDQV� FRDVW�WR�FRDVW�� LV� D�
PDMRULW\�RI�WKH�QLQH� ODZ\HUV�RQ�WKH�6XSUHPH�&RXUW�� �7KH�
RSLQLRQ� LQ� WKHVH� FDVHV� LV� WKH� IXUWKHVW� H[WHQVLRQ� LQ� IDFW�
DQG� WKH� IXUWKHVW� H[WHQVLRQ� RQH� FDQ� HYHQ� LPDJLQH�RI� WKH
&RXUW�V�FODLPHG�SRZHU�WR�FUHDWH��OLEHUWLHV��WKDW�WKH�&RQVWL�
WXWLRQ� DQG� LWV� $PHQGPHQWV� QHJOHFW� WR� PHQWLRQ�� � 7KLV�
SUDFWLFH�RI�FRQVWLWXWLRQDO�UHYLVLRQ�E\�DQ�XQHOHFWHG�FRPPLW�
WHH�RI�QLQH��DOZD\V�DFFRPSDQLHG��DV�LW�LV�WRGD\��E\�H[WUDY�
DJDQW� SUDLVH� RI� OLEHUW\�� UREV� WKH� 3HRSOH� RI� WKH� PRVW� LP�
SRUWDQW� OLEHUW\� WKH\� DVVHUWHG� LQ� WKH� 'HFODUDWLRQ� RI�
,QGHSHQGHQFH� DQG� ZRQ� LQ� WKH� 5HYROXWLRQ� RI� ������ WKH�
IUHHGRP�WR�JRYHUQ�WKHPVHOYHV��

,�

8QWLO� WKH� FRXUWV� SXW� D� VWRS� WR� LW�� SXEOLF� GHEDWH� RYHU
VDPH�VH[� PDUULDJH� GLVSOD\HG� $PHULFDQ� GHPRFUDF\� DW� LWV�
EHVW�� ,QGLYLGXDOV� RQ�ERWK�VLGHV�RI� WKH� LVVXH�SDVVLRQDWHO\��
EXW� UHVSHFWIXOO\�� DWWHPSWHG� WR� SHUVXDGH� WKHLU� IHOORZ� FLWL�
]HQV� WR� DFFHSW� WKHLU� YLHZV�� $PHULFDQV� FRQVLGHUHG� WKH�
DUJXPHQWV�DQG�SXW�WKH�TXHVWLRQ�WR�D�YRWH�� 7KH�HOHFWRUDWHV�
RI� ��� 6WDWHV�� HLWKHU� GLUHFWO\� RU� WKURXJK� WKHLU� UHSUHVHQWD�
WLYHV�� FKRVH� WR� H[SDQG� WKH� WUDGLWLRQDO� GHILQLWLRQ� RI� PDU�
ULDJH�� 0DQ\�PRUH�GHFLGHG�QRW�WR�� �:LQ�RU�ORVH��DGYRFDWHV�
IRU�ERWK�VLGHV�FRQWLQXHG�SUHVVLQJ�WKHLU�FDVHV��VHFXUH�LQ�WKH�
NQRZOHGJH�WKDW�DQ�HOHFWRUDO�ORVV�FDQ�EH�QHJDWHG�E\�D�ODWHU�
HOHFWRUDO�ZLQ�� 7KDW�LV� H[DFWO\�KRZ�RXU� V\VWHP�RI� JRYHUQ�

�������

�%ULHI�IRU�5HVSRQGHQWV�LQ�1R����������S������
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PHQW�LV�VXSSRVHG�WR�ZRUN���

7KH�&RQVWLWXWLRQ�SODFHV�VRPH�FRQVWUDLQWV�RQ�VHOI�UXOH�
FRQVWUDLQWV� DGRSWHG� E\� WKH� 3HRSOH� WKHPVHOYHV�ZKHQ� WKH\�
UDWLILHG�WKH�&RQVWLWXWLRQ�DQG�LWV�$PHQGPHQWV���)RUELGGHQ�
DUH�ODZV��LPSDLULQJ�WKH�2EOLJDWLRQ�RI�&RQWUDFWV�����GHQ\LQJ�
�)XOO� )DLWK� DQG� &UHGLW�� WR� WKH� �SXEOLF� $FWV�� RI� RWKHU�
6WDWHV���SURKLELWLQJ�WKH�IUHH�H[HUFLVH�RI�UHOLJLRQ���DEULGJLQJ�
WKH� IUHHGRP� RI� VSHHFK��� LQIULQJLQJ� WKH� ULJKW� WR� NHHS� DQG�
EHDU� DUPV��� DXWKRUL]LQJ� XQUHDVRQDEOH� VHDUFKHV� DQG� VHL�
]XUHV���DQG� VR� IRUWK�� �$VLGH� IURP� WKHVH� OLPLWDWLRQV�� WKRVH�
SRZHUV� �UHVHUYHG� WR� WKH� 6WDWHV� UHVSHFWLYHO\�� RU� WR� WKH
SHRSOH��� FDQ�EH� H[HUFLVHG�DV� WKH�6WDWHV� RU� WKH�3HRSOH�GH�
VLUH�� 7KHVH�FDVHV�DVN�XV�WR�GHFLGH�ZKHWKHU�WKH�)RXUWHHQWK�
$PHQGPHQW�FRQWDLQV�D�OLPLWDWLRQ�WKDW�UHTXLUHV�WKH�6WDWHV
WR� OLFHQVH�DQG�UHFRJQL]H�PDUULDJHV�EHWZHHQ�WZR�SHRSOH�RI�
WKH�VDPH�VH[�� 'RHV�LW�UHPRYH�WKDW�LVVXH�IURP�WKH�SROLWLFDO�
SURFHVV"
2I�FRXUVH�QRW���,W�ZRXOG�EH�VXUSULVLQJ�WR�ILQG�D�SUHVFULS�

WLRQ�UHJDUGLQJ�PDUULDJH�LQ�WKH�)HGHUDO�&RQVWLWXWLRQ�VLQFH��
DV� WKH� DXWKRU� RI� WRGD\�V� RSLQLRQ� UHPLQGHG� XV� RQO\� WZR
\HDUV�DJR� �LQ�DQ�RSLQLRQ� MRLQHG�E\�WKH�VDPH�-XVWLFHV�ZKR�
MRLQ�KLP�WRGD\���

�>5@HJXODWLRQ�RI�GRPHVWLF�UHODWLRQV�LV�DQ�DUHD�WKDW�KDV
ORQJ�EHHQ�UHJDUGHG�DV�D�YLUWXDOO\�H[FOXVLYH�SURYLQFH�RI�
WKH�6WDWHV�����

�������

�$FFRUG��6FKXHWWH�Y��%$01������8��6��BBB��BBB�BBB� ������� �SOXUDOLW\�
RSLQLRQ���VOLS�RS���DW���������

�8��6��&RQVW���$UW��,��†����
�$UW��,9��†���
�$PGW�����
��,ELG��
�$PGW�����
�$PGW�����
�$PGW������
���8QLWHG�6WDWHV�Y��:LQGVRU������8��6��BBB��BBB���������VOLS�RS���DW����

�LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG���
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�>7@KH�)HGHUDO�*RYHUQPHQW�� WKURXJK�RXU�KLVWRU\��KDV
GHIHUUHG� WR� VWDWH�ODZ� SROLF\� GHFLVLRQV�ZLWK� UHVSHFW� WR�
GRPHVWLF�UHODWLRQV�����

%XW� ZH� QHHG� QRW� VSHFXODWH�� � :KHQ� WKH� )RXUWHHQWK�
$PHQGPHQW� ZDV� UDWLILHG� LQ� ������ HYHU\� 6WDWH� OLPLWHG
PDUULDJH�WR�RQH�PDQ�DQG�RQH�ZRPDQ��DQG�QR�RQH�GRXEWHG�
WKH� FRQVWLWXWLRQDOLW\� RI� GRLQJ� VR�� 7KDW� UHVROYHV� WKHVH�
FDVHV�� :KHQ� LW� FRPHV� WR� GHWHUPLQLQJ� WKH� PHDQLQJ� RI� D�
YDJXH� FRQVWLWXWLRQDO� SURYLVLRQ�VXFK� DV� �GXH� SURFHVV� RI�
ODZ��RU��HTXDO�SURWHFWLRQ�RI�WKH�ODZV��LW�LV�XQTXHVWLRQDEOH�
WKDW�WKH�3HRSOH�ZKR�UDWLILHG�WKDW�SURYLVLRQ�GLG�QRW�XQGHU�
VWDQG�LW�WR�SURKLELW�D�SUDFWLFH�WKDW�UHPDLQHG�ERWK�XQLYHU�
VDO� DQG� XQFRQWURYHUVLDO� LQ� WKH� \HDUV� DIWHU� UDWLILFDWLRQ����

:H�KDYH�QR�EDVLV� IRU�VWULNLQJ�GRZQ�D�SUDFWLFH� WKDW�LV�QRW�
H[SUHVVO\�SURKLELWHG�E\�WKH�)RXUWHHQWK�$PHQGPHQW�V�WH[W��
DQG�WKDW�EHDUV�WKH�HQGRUVHPHQW�RI�D�ORQJ�WUDGLWLRQ�RI�RSHQ��
ZLGHVSUHDG�� DQG� XQFKDOOHQJHG� XVH� GDWLQJ� EDFN� WR� WKH�
$PHQGPHQW�V� UDWLILFDWLRQ�� 6LQFH� WKHUH� LV�QR�GRXEW�ZKDW�
HYHU�WKDW�WKH�3HRSOH�QHYHU�GHFLGHG�WR�SURKLELW�WKH� OLPLWD�
WLRQ�RI�PDUULDJH�WR�RSSRVLWH�VH[�FRXSOHV��WKH�SXEOLF�GHEDWH
RYHU�VDPH�VH[�PDUULDJH�PXVW�EH�DOORZHG�WR�FRQWLQXH��
%XW� WKH� &RXUW� HQGV� WKLV� GHEDWH�� LQ� DQ� RSLQLRQ� ODFNLQJ

HYHQ�D�WKLQ�YHQHHU�RI�ODZ���%XULHG�EHQHDWK�WKH�PXPPHULHV�
DQG�VWUDLQLQJ�WR�EH�PHPRUDEOH�SDVVDJHV�RI�WKH�RSLQLRQ�LV�D�
FDQGLG�DQG�VWDUWOLQJ�DVVHUWLRQ��1R�PDWWHU�ZKDW�LW�ZDV�WKH�
3HRSOH�UDWLILHG��WKH�)RXUWHHQWK�$PHQGPHQW�SURWHFWV�WKRVH�
ULJKWV� WKDW� WKH� -XGLFLDU\�� LQ� LWV� �UHDVRQHG� MXGJPHQW��
WKLQNV� WKH� )RXUWHHQWK� $PHQGPHQW� RXJKW� WR� SURWHFW����

7KDW�LV�VR�EHFDXVH��>W@KH�JHQHUDWLRQV�WKDW�ZURWH�DQG�UDWL�
ILHG�WKH�%LOO�RI�5LJKWV�DQG�WKH�)RXUWHHQWK�$PHQGPHQW�GLG
QRW� SUHVXPH� WR� NQRZ� WKH� H[WHQW� RI� IUHHGRP� LQ� DOO� RI� LWV�

�������

���,G���DW�BBB��VOLS�RS���DW������
��6HH�7RZQ�RI�*UHHFH�Y��*DOORZD\������8��6��BBB��BBB�BBB���������VOLS�

RS���DW�������
���$QWH��DW�����
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GLPHQVLRQV������������� 2QH�ZRXOG�WKLQN�WKDW�VHQWHQFH�ZRXOG�
FRQWLQXH���������DQG�WKHUHIRUH�WKH\�SURYLGHG�IRU�D�PHDQV�E\�
ZKLFK� WKH� 3HRSOH� FRXOG� DPHQG� WKH� &RQVWLWXWLRQ��� RU� SHU�
KDSV��������DQG�WKHUHIRUH�WKH\�OHIW�WKH�FUHDWLRQ�RI�DGGLWLRQDO�
OLEHUWLHV�� VXFK� DV� WKH� IUHHGRP� WR� PDUU\� VRPHRQH� RI� WKH�
VDPH�VH[��WR�WKH�3HRSOH��WKURXJK�WKH�QHYHU�HQGLQJ�SURFHVV�
RI� OHJLVODWLRQ��� � %XW� QR�� � :KDW� ORJLFDOO\� IROORZV�� LQ� WKH
PDMRULW\�V� MXGJH�HPSRZHULQJ� HVWLPDWLRQ�� LV�� �DQG� VR� WKH\
HQWUXVWHG� WR� IXWXUH� JHQHUDWLRQV� D� FKDUWHU� SURWHFWLQJ� WKH�
ULJKW�RI�DOO�SHUVRQV�WR�HQMR\�OLEHUW\�DV�ZH�OHDUQ� LWV�PHDQ�
LQJ������7KH��ZH���QHHGOHVV�WR�VD\��LV�WKH�QLQH�RI�XV����+LVWRU\
DQG� WUDGLWLRQ� JXLGH� DQG� GLVFLSOLQH� >RXU@� LQTXLU\� EXW� GR�
QRW�VHW�LWV�RXWHU�ERXQGDULHV������7KXV��UDWKHU�WKDQ�IRFXVLQJ�
RQ� WKH�3HRSOH�V� XQGHUVWDQGLQJ� RI� �OLEHUW\��DW� WKH� WLPH� RI�
UDWLILFDWLRQ� RU� HYHQ� WRGD\�WKH� PDMRULW\� IRFXVHV� RQ� IRXU
�SULQFLSOHV� DQG� WUDGLWLRQV�� WKDW�� LQ� WKH� PDMRULW\�V� YLHZ��
SURKLELW� 6WDWHV� IURP� GHILQLQJ� PDUULDJH� DV� DQ� LQVWLWXWLRQ
FRQVLVWLQJ�RI�RQH�PDQ�DQG�RQH�ZRPDQ����

7KLV� LV� D� QDNHG� MXGLFLDO� FODLP� WR� OHJLVODWLYH�LQGHHG��
VXSHU�OHJLVODWLYH�SRZHU�� D� FODLP� IXQGDPHQWDOO\� DW� RGGV�
ZLWK� RXU� V\VWHP� RI� JRYHUQPHQW�� � ([FHSW� DV� OLPLWHG� E\� D�
FRQVWLWXWLRQDO� SURKLELWLRQ� DJUHHG� WR� E\� WKH� 3HRSOH�� WKH�
6WDWHV� DUH� IUHH� WR� DGRSW� ZKDWHYHU� ODZV� WKH\� OLNH�� HYHQ
WKRVH� WKDW� RIIHQG� WKH� HVWHHPHG� -XVWLFHV�� �UHDVRQHG� MXGJ�
PHQW��� $� V\VWHP� RI� JRYHUQPHQW� WKDW� PDNHV� WKH� 3HRSOH
VXERUGLQDWH�WR�D�FRPPLWWHH�RI�QLQH�XQHOHFWHG�ODZ\HUV�GRHV�
QRW�GHVHUYH�WR�EH�FDOOHG�D�GHPRFUDF\��
-XGJHV�DUH� VHOHFWHG�SUHFLVHO\� IRU� WKHLU� VNLOO� DV� ODZ\HUV�

ZKHWKHU� WKH\� UHIOHFW� WKH�SROLF\� YLHZV� RI� D�SDUWLFXODU� FRQ�
VWLWXHQF\�LV�QRW� �RU� VKRXOG�QRW�EH�� UHOHYDQW�� �1RW�VXUSULV�
LQJO\�WKHQ��WKH�)HGHUDO�-XGLFLDU\�LV�KDUGO\�D�FURVV�VHFWLRQ�

�������

���$QWH��DW�����
���,ELG��
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RI�$PHULFD�� 7DNH��IRU�H[DPSOH��WKLV�&RXUW��ZKLFK�FRQVLVWV
RI�RQO\�QLQH�PHQ�DQG�ZRPHQ��DOO�RI� WKHP�VXFFHVVIXO� ODZ�
\HUV���ZKR�VWXGLHG�DW�+DUYDUG�RU�<DOH�/DZ�6FKRRO�� )RXU�
RI�WKH�QLQH�DUH�QDWLYHV� RI�1HZ�<RUN�&LW\�� �(LJKW�RI� WKHP�
JUHZ� XS� LQ� HDVW�� DQG� ZHVW�FRDVW� 6WDWHV�� � 2QO\� RQH� KDLOV�
IURP� WKH� YDVW� H[SDQVH� LQ�EHWZHHQ�� 1RW� D� VLQJOH� 6RXWK�
ZHVWHUQHU� RU�HYHQ�� WR� WHOO� WKH�WUXWK��D�JHQXLQH�:HVWHUQHU
�&DOLIRUQLD� GRHV� QRW� FRXQW��� 1RW� D� VLQJOH� HYDQJHOLFDO
&KULVWLDQ� �D� JURXS� WKDW� FRPSULVHV� DERXW� RQH� TXDUWHU� RI�
$PHULFDQV����� RU� HYHQ� D� 3URWHVWDQW� RI� DQ\� GHQRPLQDWLRQ��
7KH� VWULNLQJO\� XQUHSUHVHQWDWLYH� FKDUDFWHU� RI� WKH� ERG\�
YRWLQJ� RQ� WRGD\�V� VRFLDO� XSKHDYDO� ZRXOG� EH� LUUHOHYDQW� LI�
WKH\� ZHUH� IXQFWLRQLQJ� DV� MXGJHV�� DQVZHULQJ� WKH� OHJDO�
TXHVWLRQ�ZKHWKHU�WKH�$PHULFDQ�SHRSOH�KDG�HYHU�UDWLILHG�D
FRQVWLWXWLRQDO� SURYLVLRQ� WKDW�ZDV� XQGHUVWRRG� WR�SURVFULEH
WKH� WUDGLWLRQDO� GHILQLWLRQ� RI�PDUULDJH�� %XW� RI� FRXUVH� WKH�
-XVWLFHV� LQ� WRGD\�V�PDMRULW\� DUH� QRW� YRWLQJ� RQ� WKDW� EDVLV��
WKH\�VD\� WKH\�DUH�QRW�� $QG�WR�DOORZ�WKH�SROLF\�TXHVWLRQ�RI
VDPH�VH[� PDUULDJH� WR� EH� FRQVLGHUHG� DQG� UHVROYHG� E\� D�
VHOHFW��SDWULFLDQ��KLJKO\�XQUHSUHVHQWDWLYH�SDQHO� RI�QLQH� LV�
WR� YLRODWH� D� SULQFLSOH� HYHQ� PRUH� IXQGDPHQWDO� WKDQ� QR�
WD[DWLRQ�ZLWKRXW� UHSUHVHQWDWLRQ��QR�VRFLDO� WUDQVIRUPDWLRQ�
ZLWKRXW�UHSUHVHQWDWLRQ��

,,�

%XW� ZKDW� UHDOO\� DVWRXQGV� LV� WKH� KXEULV� UHIOHFWHG� LQ
WRGD\�V� MXGLFLDO� 3XWVFK�� � 7KH� ILYH� -XVWLFHV� ZKR� FRPSRVH
WRGD\�V�PDMRULW\� DUH� HQWLUHO\� FRPIRUWDEOH� FRQFOXGLQJ� WKDW�

�������
��7KH� SUHGRPLQDQW� DWWLWXGH� RI� WDOO�EXLOGLQJ� ODZ\HUV�ZLWK� UHVSHFW� WR�

WKH�TXHVWLRQV�SUHVHQWHG�LQ�WKHVH�FDVHV�LV�VXJJHVWHG�E\�WKH�IDFW�WKDW�WKH
$PHULFDQ�%DU� $VVRFLDWLRQ� GHHPHG� LW� LQ� DFFRUG�ZLWK� WKH� ZLVKHV� RI� LWV�
PHPEHUV� WR� ILOH� D� EULHI� LQ� VXSSRUW� RI� WKH� SHWLWLRQHUV�� 6HH� %ULHI� IRU�
$PHULFDQ�%DU� $VVRFLDWLRQ� DV�$PLFXV�&XULDH� LQ�1RV�� ������� DQG� ����
�����SS������

��6HH� 3HZ� 5HVHDUFK� &HQWHU�� $PHULFD�V� &KDQJLQJ� 5HOLJLRXV� /DQG�
VFDSH����0D\������������
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HYHU\� 6WDWH� YLRODWHG� WKH� &RQVWLWXWLRQ� IRU� DOO� RI� WKH� ����
\HDUV� EHWZHHQ� WKH� )RXUWHHQWK� $PHQGPHQW�V� UDWLILFDWLRQ
DQG�0DVVDFKXVHWWV�� SHUPLWWLQJ� RI� VDPH�VH[�PDUULDJHV� LQ
������� �7KH\�KDYH�GLVFRYHUHG� LQ� WKH�)RXUWHHQWK�$PHQG�
PHQW� D� �IXQGDPHQWDO� ULJKW�� RYHUORRNHG� E\� HYHU\� SHUVRQ
DOLYH�DW� WKH� WLPH�RI�UDWLILFDWLRQ��DQG�DOPRVW�HYHU\RQH�HOVH
LQ� WKH� WLPH� VLQFH�� 7KH\� VHH� ZKDW� OHVVHU� OHJDO� PLQGV�
PLQGV�OLNH�7KRPDV�&RROH\��-RKQ�0DUVKDOO�+DUODQ��2OLYHU�
:HQGHOO� +ROPHV�� -U��� /HDUQHG� +DQG�� /RXLV� %UDQGHLV��
:LOOLDP� +RZDUG� 7DIW�� %HQMDPLQ� &DUGR]R�� +XJR� %ODFN��
)HOL[�)UDQNIXUWHU��5REHUW�-DFNVRQ��DQG�+HQU\�)ULHQGO\�
FRXOG� QRW�� 7KH\� DUH� FHUWDLQ� WKDW� WKH� 3HRSOH� UDWLILHG� WKH
)RXUWHHQWK� $PHQGPHQW� WR� EHVWRZ� RQ� WKHP� WKH� SRZHU� WR
UHPRYH� TXHVWLRQV� IURP� WKH�GHPRFUDWLF�SURFHVV�ZKHQ� WKDW
LV�FDOOHG�IRU�E\�WKHLU��UHDVRQHG�MXGJPHQW����7KHVH�-XVWLFHV�
NQRZ�WKDW�OLPLWLQJ�PDUULDJH�WR�RQH�PDQ�DQG�RQH�ZRPDQ�LV�
FRQWUDU\�WR�UHDVRQ��WKH\�NQRZ�WKDW�DQ�LQVWLWXWLRQ�DV�ROG�DV�
JRYHUQPHQW�LWVHOI��DQG�DFFHSWHG�E\�HYHU\�QDWLRQ�LQ�KLVWRU\�
XQWLO� ��� \HDUV� DJR���� FDQQRW� SRVVLEO\� EH� VXSSRUWHG� E\�
DQ\WKLQJ� RWKHU� WKDQ� LJQRUDQFH� RU� ELJRWU\�� $QG� WKH\� DUH
ZLOOLQJ� WR� VD\� WKDW� DQ\� FLWL]HQ� ZKR� GRHV� QRW� DJUHH� ZLWK�
WKDW�� ZKR� DGKHUHV� WR� ZKDW� ZDV�� XQWLO� ��� \HDUV� DJR�� WKH�
XQDQLPRXV� MXGJPHQW� RI� DOO� JHQHUDWLRQV� DQG� DOO� VRFLHWLHV�
VWDQGV�DJDLQVW�WKH�&RQVWLWXWLRQ�
7KH�RSLQLRQ� LV�FRXFKHG�LQ�D�VW\OH�WKDW� LV�DV�SUHWHQWLRXV

DV�LWV�FRQWHQW�LV�HJRWLVWLF���,W�LV�RQH�WKLQJ�IRU�VHSDUDWH�FRQ�
FXUULQJ� RU� GLVVHQWLQJ� RSLQLRQV� WR� FRQWDLQ� H[WUDYDJDQFHV��
HYHQ� VLOO\� H[WUDYDJDQFHV�� RI� WKRXJKW�DQG� H[SUHVVLRQ�� LW� LV�
VRPHWKLQJ� HOVH� IRU� WKH� RIILFLDO� RSLQLRQ� RI� WKH� &RXUW� WR�GR�
VR���� 2I�FRXUVH�WKH�RSLQLRQ�V�VKRZ\�SURIXQGLWLHV�DUH�RIWHQ�

�������

���*RRGULGJH�Y��'HSDUWPHQW�RI�3XEOLF�+HDOWK������0DVV�����������1��(��
�G�������������

���:LQGVRU������8��6���DW�BBB��$/,72��-���GLVVHQWLQJ���VOLS�RS���DW�����
�� ,I��HYHQ�DV�WKH�SULFH�WR�EH�SDLG�IRU�D�ILIWK�YRWH��,�HYHU�MRLQHG�DQ�RSLQ�

LRQ�IRU�WKH�&RXUW�WKDW�EHJDQ���7KH�&RQVWLWXWLRQ�SURPLVHV� OLEHUW\�WR�DOO
ZLWKLQ� LWV� UHDFK�� D� OLEHUW\� WKDW� LQFOXGHV� FHUWDLQ� VSHFLILF� ULJKWV� WKDW�
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SURIRXQGO\� LQFRKHUHQW�� � �7KH� QDWXUH� RI�PDUULDJH� LV� WKDW�
WKURXJK� LWV�HQGXULQJ�ERQG��WZR�SHUVRQV�WRJHWKHU�FDQ�ILQG
RWKHU�IUHHGRPV��VXFK�DV�H[SUHVVLRQ��LQWLPDF\��DQG�VSLULWX�
DOLW\���� � �5HDOO\"� :KR� HYHU� WKRXJKW� WKDW� LQWLPDF\� DQG
VSLULWXDOLW\�>ZKDWHYHU�WKDW�PHDQV@�ZHUH�IUHHGRPV"��$QG�LI�
LQWLPDF\� LV�� RQH� ZRXOG� WKLQN� )UHHGRP� RI� ,QWLPDF\� LV�
DEULGJHG� UDWKHU� WKDQ� H[SDQGHG� E\� PDUULDJH�� $VN� WKH�
QHDUHVW�KLSSLH�� ([SUHVVLRQ��VXUH�HQRXJK��LV�D�IUHHGRP��EXW�
DQ\RQH� LQ� D� ORQJ�ODVWLQJ� PDUULDJH� ZLOO� DWWHVW� WKDW� WKDW
KDSS\�VWDWH�FRQVWULFWV��UDWKHU�WKDQ�H[SDQGV��ZKDW�RQH�FDQ
SUXGHQWO\�VD\��� �5LJKWV��ZH�DUH� WROG�� FDQ� �ULVH� ������ IURP�D
EHWWHU� LQIRUPHG� XQGHUVWDQGLQJ� RI� KRZ� FRQVWLWXWLRQDO�
LPSHUDWLYHV� GHILQH� D� OLEHUW\� WKDW� UHPDLQV� XUJHQW� LQ� RXU�
RZQ� HUD���� � �+XK"� +RZ� FDQ� D� EHWWHU� LQIRUPHG� XQGHU�
VWDQGLQJ�RI�KRZ�FRQVWLWXWLRQDO�LPSHUDWLYHV�>ZKDWHYHU�WKDW
PHDQV@� GHILQH� >ZKDWHYHU� WKDW� PHDQV@� DQ� XUJHQW� OLEHUW\�
>QHYHU�PLQG@��JLYH�ELUWK�WR�D�ULJKW"���$QG�ZH�DUH�WROG�WKDW��
�>L@Q� DQ\� SDUWLFXODU� FDVH��� HLWKHU� WKH� (TXDO� 3URWHFWLRQ� RU�
'XH� 3URFHVV� &ODXVH� �PD\� EH� WKRXJKW� WR� FDSWXUH� WKH� HV�
VHQFH� RI� >D@� ULJKW� LQ� D�PRUH� DFFXUDWH� DQG� FRPSUHKHQVLYH�
ZD\��� WKDQ� WKH� RWKHU���HYHQ�DV� WKH� WZR�&ODXVHV�PD\�FRQ�
YHUJH� LQ� WKH� LGHQWLILFDWLRQ� DQG� GHILQLWLRQ� RI� WKH� ULJKW�����

�:KDW�VD\"��:KDW�SRVVLEOH��HVVHQFH��GRHV�VXEVWDQWLYH�GXH
SURFHVV� �FDSWXUH�� LQ� DQ� �DFFXUDWH� DQG� FRPSUHKHQVLYH�
ZD\�"� � ,W� VWDQGV� IRU�QRWKLQJ�ZKDWHYHU�� H[FHSW� WKRVH� IUHH�
GRPV�DQG� HQWLWOHPHQWV� WKDW� WKLV�&RXUW� UHDOO\� OLNHV�� $QG�
WKH�(TXDO�3URWHFWLRQ�&ODXVH��DV�HPSOR\HG�WRGD\��LGHQWLILHV�
QRWKLQJ� H[FHSW� D� GLIIHUHQFH� LQ� WUHDWPHQW� WKDW� WKLV� &RXUW�

�������

DOORZ� SHUVRQV�� ZLWKLQ� D� ODZIXO� UHDOP�� WR� GHILQH� DQG� H[SUHVV� WKHLU�
LGHQWLW\��� ,�ZRXOG�KLGH�P\�KHDG� LQ�D�EDJ�� �7KH�6XSUHPH�&RXUW�RI� WKH
8QLWHG� 6WDWHV� KDV� GHVFHQGHG� IURP� WKH� GLVFLSOLQHG� OHJDO� UHDVRQLQJ� RI
-RKQ� 0DUVKDOO� DQG� -RVHSK� 6WRU\� WR� WKH� P\VWLFDO� DSKRULVPV� RI� WKH�
IRUWXQH�FRRNLH��

���$QWH��DW�����
���$QWH��DW�����
���,ELG��
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UHDOO\� GLVOLNHV�� +DUGO\� D� GLVWLOODWLRQ� RI� HVVHQFH�� � ,I� WKH�
RSLQLRQ� LV� FRUUHFW� WKDW� WKH� WZR� FODXVHV� �FRQYHUJH� LQ� WKH
LGHQWLILFDWLRQ� DQG� GHILQLWLRQ� RI� >D@� ULJKW��� WKDW� LV� RQO\
EHFDXVH� WKH� PDMRULW\�V� OLNHV� DQG� GLVOLNHV� DUH� SUHGLFWDEO\�
FRPSDWLEOH��� ,� FRXOG� JR� RQ�� � 7KH� ZRUOG� GRHV� QRW� H[SHFW�
ORJLF� DQG� SUHFLVLRQ� LQ� SRHWU\� RU� LQVSLUDWLRQDO� SRS�
SKLORVRSK\�� LW� GHPDQGV� WKHP� LQ� WKH� ODZ�� 7KH� VWXII� FRQ�
WDLQHG� LQ� WRGD\�V� RSLQLRQ� KDV� WR� GLPLQLVK� WKLV� &RXUW�V�
UHSXWDWLRQ�IRU�FOHDU�WKLQNLQJ�DQG�VREHU�DQDO\VLV��

�� �� ��

+XEULV� LV� VRPHWLPHV� GHILQHG� DV� R�HUZHHQLQJ�SULGH�� DQG�
SULGH��ZH�NQRZ��JRHWK�EHIRUH�D� IDOO�� �7KH�-XGLFLDU\� LV� WKH
�OHDVW� GDQJHURXV�� RI� WKH� IHGHUDO� EUDQFKHV� EHFDXVH� LW� KDV
�QHLWKHU� )RUFH� QRU�:LOO�� EXW� PHUHO\� MXGJPHQW�� DQG�PXVW
XOWLPDWHO\�GHSHQG�XSRQ�WKH�DLG�RI�WKH�H[HFXWLYH�DUP��DQG�
WKH�6WDWHV���HYHQ�IRU�WKH�HIILFDF\�RI�LWV�MXGJPHQWV������:LWK�
HDFK�GHFLVLRQ�RI�RXUV�WKDW�WDNHV�IURP�WKH�3HRSOH�D�TXHVWLRQ�
SURSHUO\�OHIW�WR�WKHP�ZLWK�HDFK�GHFLVLRQ�WKDW�LV�XQDEDVK�
HGO\�EDVHG�QRW�RQ�ODZ��EXW�RQ�WKH��UHDVRQHG�MXGJPHQW��RI�D�
EDUH�PDMRULW\� RI� WKLV�&RXUW�ZH�PRYH� RQH� VWHS� FORVHU� WR
EHLQJ�UHPLQGHG�RI�RXU�LPSRWHQFH��

�������
��7KH�)HGHUDOLVW�1R������SS������������-��&RRNH�HG���������$��+DPLO�

WRQ���
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7KH�&RXUW�V�GHFLVLRQ�WRGD\�LV�DW�RGGV�QRW�RQO\�ZLWK�WKH
&RQVWLWXWLRQ�� EXW� ZLWK� WKH� SULQFLSOHV� XSRQ� ZKLFK� RXU
1DWLRQ�ZDV�EXLOW���6LQFH�ZHOO�EHIRUH�������OLEHUW\�KDV�EHHQ
XQGHUVWRRG�DV� IUHHGRP� IURP�JRYHUQPHQW�DFWLRQ��QRW� HQWL�
WOHPHQW�WR�JRYHUQPHQW�EHQHILWV���7KH�)UDPHUV�FUHDWHG�RXU�
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&RQVWLWXWLRQ� WR� SUHVHUYH� WKDW� XQGHUVWDQGLQJ� RI� OLEHUW\�
<HW�WKH�PDMRULW\�LQYRNHV�RXU�&RQVWLWXWLRQ�LQ�WKH�QDPH�RI�D
�OLEHUW\�� WKDW� WKH� )UDPHUV�ZRXOG� QRW�KDYH� UHFRJQL]HG�� WR�
WKH�GHWULPHQW�RI�WKH�OLEHUW\�WKH\�VRXJKW�WR�SURWHFW���$ORQJ
WKH�ZD\��LW�UHMHFWV�WKH�LGHD�FDSWXUHG�LQ�RXU�'HFODUDWLRQ�RI�
,QGHSHQGHQFH�WKDW�KXPDQ�GLJQLW\�LV�LQQDWH�DQG�VXJJHVWV�
LQVWHDG� WKDW� LW�FRPHV�IURP� WKH�*RYHUQPHQW�� �7KLV�GLVWRU�
WLRQ�RI�RXU�&RQVWLWXWLRQ�QRW�RQO\�LJQRUHV�WKH�WH[W��LW�LQYHUWV�
WKH� UHODWLRQVKLS� EHWZHHQ� WKH� LQGLYLGXDO� DQG� WKH� VWDWH� LQ
RXU�5HSXEOLF�� ,�FDQQRW�DJUHH�ZLWK�LW��

,�

7KH�PDMRULW\�V�GHFLVLRQ�WRGD\�ZLOO�UHTXLUH�6WDWHV�WR�LVVXH
PDUULDJH� OLFHQVHV� WR� VDPH�VH[� FRXSOHV� DQG� WR� UHFRJQL]H�
VDPH�VH[�PDUULDJHV�HQWHUHG�LQ�RWKHU�6WDWHV� ODUJHO\�EDVHG
RQ� D� FRQVWLWXWLRQDO� SURYLVLRQ� JXDUDQWHHLQJ� �GXH� SURFHVV�
EHIRUH� D� SHUVRQ� LV� GHSULYHG� RI� KLV� �OLIH�� OLEHUW\�� RU� SURS�
HUW\��� ,�KDYH�HOVHZKHUH�H[SODLQHG�WKH�GDQJHURXV�ILFWLRQ�RI
WUHDWLQJ� WKH�'XH�3URFHVV�&ODXVH� DV� D� IRQW� RI� VXEVWDQWLYH�
ULJKWV�� 0F'RQDOG� Y�� &KLFDJR�� ���� 8��6�� ����� ��������
��������7+20$6��-��� FRQFXUULQJ� LQ�SDUW�DQG� FRQFXUULQJ� LQ�
MXGJPHQW�� �,W�GLVWRUWV�WKH�FRQVWLWXWLRQDO�WH[W��ZKLFK�JXDU�
DQWHHV�RQO\�ZKDWHYHU��SURFHVV��LV� �GXH��EHIRUH�D�SHUVRQ�LV
GHSULYHG�RI�OLIH��OLEHUW\��DQG�SURSHUW\���8��6��&RQVW���$PGW��
���� †��� :RUVH�� LW� LQYLWHV� MXGJHV� WR� GR� H[DFWO\� ZKDW� WKH�
PDMRULW\�KDV�GRQH�KHUH�� �URD>P@�DW�ODUJH�LQ�WKH�FRQVWLWX�
WLRQDO�ILHOG��JXLGHG�RQO\�E\�WKHLU�SHUVRQDO�YLHZV��DV�WR�WKH�
� �IXQGDPHQWDO� ULJKWV� �� SURWHFWHG� E\� WKDW� GRFXPHQW��
3ODQQHG� 3DUHQWKRRG� RI� 6RXWKHDVWHUQ� 3D�� Y�� &DVH\�� ����
8��6������������������������5HKQTXLVW��&��-���FRQFXUULQJ�LQ
MXGJPHQW� LQ� SDUW� DQG� GLVVHQWLQJ� LQ� SDUW�� �TXRWLQJ� *ULV�
ZROG�Y��&RQQHFWLFXW������8��6�������������������+DUODQ��-��
FRQFXUULQJ�LQ�MXGJPHQW����
%\�VWUD\LQJ� IURP� WKH�WH[W�RI� WKH�&RQVWLWXWLRQ�� VXEVWDQ�

WLYH�GXH�SURFHVV�H[DOWV�MXGJHV�DW�WKH�H[SHQVH�RI�WKH�3HRSOH�
IURP�ZKRP�WKH\�GHULYH�WKHLU�DXWKRULW\���3HWLWLRQHUV�DUJXH�

239 



��&LWH�DV�� ����8��6��BBBB��������

7+20$6��-���GLVVHQWLQJ�

WKDW�E\�HQVKULQLQJ�WKH�WUDGLWLRQDO�GHILQLWLRQ�RI�PDUULDJH�LQ
WKHLU�6WDWH�&RQVWLWXWLRQV� WKURXJK� YRWHU�DSSURYHG�DPHQG�
PHQWV��WKH�6WDWHV�KDYH�SXW�WKH�LVVXH��EH\RQG�WKH�UHDFK�RI
WKH� QRUPDO� GHPRFUDWLF� SURFHVV��� � %ULHI� IRU� 3HWLWLRQHUV� LQ�
1R�� ��������S�� ���� %XW� WKH� UHVXOW�SHWLWLRQHUV� VHHN� LV� IDU�
OHVV� GHPRFUDWLF�� 7KH\� DVN� QLQH� MXGJHV� RQ� WKLV� &RXUW� WR
HQVKULQH�WKHLU�GHILQLWLRQ� RI�PDUULDJH� LQ� WKH�)HGHUDO�&RQ�
VWLWXWLRQ�DQG� WKXV�SXW� LW� EH\RQG� WKH� UHDFK� RI� WKH�QRUPDO
GHPRFUDWLF� SURFHVV� IRU� WKH� HQWLUH� 1DWLRQ�� � 7KDW� D� �EDUH�
PDMRULW\�� RI� WKLV�&RXUW�� DQWH�� DW� ���� LV� DEOH� WR� JUDQW� WKLV
ZLVK��ZLSLQJ�RXW�ZLWK�D�VWURNH�RI�WKH�NH\ERDUG�WKH�UHVXOWV�
RI�WKH�SROLWLFDO�SURFHVV�LQ�RYHU����6WDWHV��EDVHG�RQ�D�SURYL�
VLRQ� WKDW� JXDUDQWHHV� RQO\� �GXH� SURFHVV�� LV� EXW� IXUWKHU
HYLGHQFH�RI�WKH�GDQJHU�RI�VXEVWDQWLYH�GXH�SURFHVV���

,,�

(YHQ� LI� WKH� GRFWULQH� RI� VXEVWDQWLYH� GXH� SURFHVV� ZHUH
VRPHKRZ�GHIHQVLEOH�LW�LV�QRW�SHWLWLRQHUV�VWLOO�ZRXOG�QRW�
KDYH�D�FODLP���7R�LQYRNH�WKH�SURWHFWLRQ�RI�WKH�'XH�3URFHVV�
&ODXVH�DW�DOO�ZKHWKHU�XQGHU�D�WKHRU\�RI��VXEVWDQWLYH��RU
�SURFHGXUDO�� GXH� SURFHVV�D� SDUW\� PXVW� ILUVW� LGHQWLI\� D�
GHSULYDWLRQ� RI� �OLIH�� OLEHUW\�� RU� SURSHUW\��� � 7KH� PDMRULW\
FODLPV�WKHVH�VWDWH�ODZV�GHSULYH�SHWLWLRQHUV�RI��OLEHUW\���EXW�
WKH� FRQFHSW� RI� �OLEHUW\�� LW� FRQMXUHV� XS� EHDUV� QR� UHVHP�
EODQFH�WR�DQ\�SODXVLEOH�PHDQLQJ�RI�WKDW�ZRUG�DV�LW�LV�XVHG�
LQ�WKH�'XH�3URFHVV�&ODXVHV��

�������
�7KH�PDMRULW\� VWDWHV�WKDW�WKH�ULJKW� LW�EHOLHYHV� LV� �SDUW�RI� WKH�OLEHUW\�

SURPLVHG� E\� WKH� )RXUWHHQWK� $PHQGPHQW� LV� GHULYHG�� WRR�� IURP� WKDW�
$PHQGPHQW�V�JXDUDQWHH�RI�WKH�HTXDO�SURWHFWLRQ�RI�WKH� ODZV��� �$QWH��DW�
���� 'HVSLWH� WKH� �V\QHUJ\�� LW� ILQGV� �EHWZHHQ� WK>HVH@� WZR� SURWHFWLRQV���
DQWH��DW�����WKH�PDMRULW\�FOHDUO\�XVHV�HTXDO�SURWHFWLRQ�RQO\�WR�VKRUH�XS
LWV� VXEVWDQWLYH� GXH� SURFHVV� DQDO\VLV�� DQ� DQDO\VLV� ERWK� EDVHG� RQ� DQ
LPDJLQDU\�FRQVWLWXWLRQDO�SURWHFWLRQ�DQG�UHYLVLRQLVW�YLHZ�RI�RXU�KLVWRU\�
DQG�WUDGLWLRQ��
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$�
��

$V�XVHG�LQ�WKH�'XH�3URFHVV�&ODXVHV���OLEHUW\��PRVW�OLNHO\�
UHIHUV�WR��WKH�SRZHU�RI� ORFR�PRWLRQ��RI�FKDQJLQJ�VLWXDWLRQ��
RU� UHPRYLQJ� RQH�V� SHUVRQ� WR� ZKDWVRHYHU� SODFH� RQH�V� RZQ�
LQFOLQDWLRQ�PD\�GLUHFW��ZLWKRXW�LPSULVRQPHQW�RU�UHVWUDLQW�
XQOHVV�E\�GXH�FRXUVH�RI�ODZ������:��%ODFNVWRQH��&RPPHQ�
WDULHV� RQ� WKH� /DZV� RI� (QJODQG� ���� ������� �%ODFNVWRQH��
7KDW� GHILQLWLRQ� LV� GUDZQ� IURP� WKH� KLVWRULFDO� URRWV� RI� WKH�
&ODXVHV�DQG�LV�FRQVLVWHQW�ZLWK�RXU�&RQVWLWXWLRQ�V�WH[W�DQG�
VWUXFWXUH��
%RWK� RI� WKH� &RQVWLWXWLRQ�V� 'XH� 3URFHVV� &ODXVHV� UHDFK�

EDFN� WR�0DJQD�&DUWD�� 6HH�'DYLGVRQ� Y��1HZ�2UOHDQV�� ���
8��6�� ���� �������� �������� � &KDSWHU� ��� RI� WKH� RULJLQDO
0DJQD�&DUWD�SURYLGHG�� �1R� IUHH�PDQ� VKDOO� EH� WDNHQ�� LP�
SULVRQHG�� GLVVHLVHG�� RXWODZHG�� EDQLVKHG�� RU� LQ� DQ\� ZD\�
GHVWUR\HG��QRU�ZLOO�:H�SURFHHG�DJDLQVW� RU�SURVHFXWH�KLP��
H[FHSW�E\�WKH�ODZIXO�MXGJPHQW�RI�KLV�SHHUV�DQG�E\�WKH�ODZ�
RI�WKH� ODQG�� �0DJQD�&DUWD��FK������LQ�$��+RZDUG��0DJQD
&DUWD�� 7H[W� DQG� &RPPHQWDU\� ��� �������� � $OWKRXJK� WKH�
�����YHUVLRQ�RI�0DJQD�&DUWD�ZDV� LQ�HIIHFW� IRU�RQO\�D� IHZ�
ZHHNV�� WKLV� SURYLVLRQ� ZDV� ODWHU� UHLVVXHG� LQ� ����� ZLWK
PRGHVW� FKDQJHV� WR� LWV� ZRUGLQJ� DV� IROORZV�� �1R� IUHHPDQ�
VKDOO� EH� WDNHQ�� RU� LPSULVRQHG�� RU�EH� GLVVHLVHG� RI�KLV� IUHH�
KROG�� RU� OLEHUWLHV�� RU� IUHH� FXVWRPV�� RU� EH� RXWODZHG�� RU� H[�
LOHG��RU�DQ\�RWKHUZLVH�GHVWUR\HG��QRU�ZLOO�ZH�QRW�SDVV�XSRQ�
KLP�� QRU� FRQGHPQ� KLP�� EXW� E\� ODZIXO� MXGJPHQW� RI� KLV�
SHHUV�RU� E\� WKH� ODZ�RI� WKH� ODQG��� ��(��&RNH��7KH�6HFRQG�
3DUW�RI�WKH�,QVWLWXWHV�RI�WKH�/DZV�RI�(QJODQG������������ ,Q�
KLV� LQIOXHQWLDO� FRPPHQWDU\� RQ� WKH� SURYLVLRQ� PDQ\� \HDUV
ODWHU��6LU�(GZDUG�&RNH�LQWHUSUHWHG�WKH�ZRUGV��E\�WKH�ODZ�
RI�WKH� ODQG��WR�PHDQ�WKH�VDPH� WKLQJ�DV� �E\�GXH�SURFHV�RI�
WKH�FRPPRQ�ODZ��� ,G���DW�����
$IWHU�0DJQD�&DUWD�EHFDPH� VXEMHFW� WR� UHQHZHG�LQWHUHVW�

LQ� WKH� ��WK� FHQWXU\�� VHH�� H�J��� LELG��� :LOOLDP� %ODFNVWRQH�
UHIHUUHG�WR�WKLV�SURYLVLRQ�DV�SURWHFWLQJ�WKH��DEVROXWH�ULJKWV�
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RI�HYHU\�(QJOLVKPDQ��� ��%ODFNVWRQH������ $QG�KH� IRUPX�
ODWHG�WKRVH�DEVROXWH�ULJKWV�DV��WKH�ULJKW�RI�SHUVRQDO�VHFX�
ULW\���ZKLFK�LQFOXGHG�WKH�ULJKW�WR�OLIH���WKH�ULJKW�RI�SHUVRQDO�
OLEHUW\��� DQG� �WKH� ULJKW� RI� SULYDWH� SURSHUW\��� ,G��� DW� �����
+H�GHILQHG��WKH�ULJKW�RI�SHUVRQDO�OLEHUW\��DV��WKH�SRZHU�RI
ORFR�PRWLRQ�� RI� FKDQJLQJ� VLWXDWLRQ�� RU� UHPRYLQJ� RQH�V
SHUVRQ� WR� ZKDWVRHYHU� SODFH� RQH�V� RZQ� LQFOLQDWLRQ� PD\�
GLUHFW�� ZLWKRXW� LPSULVRQPHQW� RU� UHVWUDLQW�� XQOHVV� E\� GXH�
FRXUVH�RI�ODZ��� ,G���DW������������

7KH� )UDPHUV� GUHZ� KHDYLO\� XSRQ� %ODFNVWRQH�V� IRUPXOD�
WLRQ��DGRSWLQJ�SURYLVLRQV�LQ�HDUO\�6WDWH�&RQVWLWXWLRQV�WKDW
UHSOLFDWHG�0DJQD�&DUWD�V� ODQJXDJH�� EXW�ZHUH�PRGLILHG� WR
UHIHU� VSHFLILFDOO\� WR� �OLIH�� OLEHUW\�� RU� SURSHUW\���� � 6WDWH �
�������

�7KH� VHHGV� RI� WKLV� DUWLFXODWLRQ� FDQ� DOVR� EH� IRXQG� LQ� +HQU\� &DUH�V
LQIOXHQWLDO� WUHDWLVH�� (QJOLVK� /LEHUWLHV�� � )LUVW� SXEOLVKHG� LQ� $PHULFD� LQ
������ LW� GHVFULEHG� WKH� �WKUHH� WKLQJV�� ZKLFK� WKH� /DZ� RI� (QJODQG� ������
SULQFLSDOO\� UHJDUGV�DQG� WDNHWK�&DUH� RI��� DV� �/LIH��/LEHUW\� DQG�(VWDWH���
DQG�GHVFULEHG�KDEHDV�FRUSXV�DV�WKH�PHDQV�E\�ZKLFK�RQH�FRXOG�SURFXUH
RQH�V��/LEHUW\��IURP�LPSULVRQPHQW���7KH�+DEHDV�&RUSXV�$FW��FRPPHQW���
LQ� (QJOLVK� /LEHUWLHV�� RU� WKH� )UHH�ERUQ� 6XEMHFW�V� ,QKHULWDQFH� ���� �+��
&DUH�FRPS���WK�HG����������7KRXJK�KH�XVHG�WKH�ZRUG��/LEHUWLHV��E\�LWVHOI�
PRUH�EURDGO\��VHH��H�J��� LG���DW� ��� ����������������KH�XVHG� �/LEHUW\�� LQ�D�
QDUURZ�VHQVH�ZKHQ�SODFHG�DORQJVLGH�WKH�ZRUGV��/LIH��RU��(VWDWH���VHH��
H�J���LG���DW�����������

�0DU\ODQG��1RUWK�&DUROLQD��DQG�6RXWK�&DUROLQD�DGRSWHG�WKH�SKUDVH
�OLIH�� OLEHUW\�� RU� SURSHUW\�� LQ� SURYLVLRQV� RWKHUZLVH� WUDFNLQJ� 0DJQD�
&DUWD���7KDW�QR�IUHHPDQ�RXJKW�WR�EH�WDNHQ��RU�LPSULVRQHG��RU�GLVVHL]HG
RI�KLV�IUHHKROG��OLEHUWLHV��RU�SULYLOHJHV��RU�RXWODZHG��RU�H[LOHG��RU�LQ�DQ\�
PDQQHU� GHVWUR\HG�� RU� GHSULYHG� RI� KLV� OLIH�� OLEHUW\�� RU� SURSHUW\�� EXW� E\
WKH� MXGJPHQW� RI� KLV� SHHUV�� RU� E\� WKH� ODZ� RI� WKH� ODQG��� � 0G�� &RQVW���
'HFODUDWLRQ�RI�5LJKWV��$UW��;;,���������LQ���)HGHUDO�DQG�6WDWH�&RQVWLWX�
WLRQV��&RORQLDO�&KDUWHUV��DQG�2WKHU�2UJDQLF�/DZV�������)��7KRUSH�HG��
������� VHH� DOVR� 6��&�� &RQVW��� $UW�� ;/,� �������� LQ� �� LG��� DW� ������ 1��&��
&RQVW���'HFODUDWLRQ�RI�5LJKWV��$UW��;,,���������LQ���LG���DW��������0DVVD�
FKXVHWWV� DQG�1HZ�+DPSVKLUH� GLG� WKH� VDPH�� DOEHLW� ZLWK� VRPH� DOWHUD�
WLRQV� WR� 0DJQD� &DUWD�V� IUDPHZRUN�� �>1@R� VXEMHFW� VKDOO� EH� DUUHVWHG��
LPSULVRQHG�� GHVSRLOHG�� RU� GHSULYHG� RI� KLV� SURSHUW\�� LPPXQLWLHV�� RU
SULYLOHJHV��SXW�RXW�RI�WKH�SURWHFWLRQ�RI�WKH�ODZ��H[LOHG��RU�GHSULYHG�RI�KLV�
OLIH��OLEHUW\��RU�HVWDWH��EXW�E\�WKH�MXGJPHQW�RI�KLV�SHHUV��RU�WKH�ODZ�RI�WKH
ODQG��� 0DVV��&RQVW��� SW�� ,�� $UW��;,,� �������� LQ��� LG��� DW� ������ VHH� DOVR�
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GHFLVLRQV�LQWHUSUHWLQJ�WKHVH�SURYLVLRQV�EHWZHHQ�WKH�IRXQG�
LQJ� DQG� WKH� UDWLILFDWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW
DOPRVW�XQLIRUPO\�FRQVWUXHG�WKH�ZRUG��OLEHUW\��WR�UHIHU�RQO\�
WR�IUHHGRP�IURP�SK\VLFDO�UHVWUDLQW�� 6HH�:DUUHQ��7KH�1HZ�
�/LEHUW\�� 8QGHU� WKH� )RXUWHHQWK� $PHQGPHQW�� ��� +DUY�
/��5HY����������������������� (YHQ�RQH�FDVH�WKDW�KDV�EHHQ�
LGHQWLILHG�DV�D�SRVVLEOH�H[FHSWLRQ�WR�WKDW�YLHZ�PHUHO\�XVHG�
EURDG� ODQJXDJH� DERXW� OLEHUW\� LQ� WKH� FRQWH[W� RI� D� KDEHDV
FRUSXV� SURFHHGLQJ�D� SURFHHGLQJ� FODVVLFDOO\� DVVRFLDWHG�
ZLWK�REWDLQLQJ�IUHHGRP�IURP�SK\VLFDO�UHVWUDLQW���&I��LG���DW�
���������
,Q�HQDFWLQJ�WKH�)LIWK�$PHQGPHQW�V�'XH�3URFHVV�&ODXVH��

WKH�)UDPHUV�VLPLODUO\�FKRVH�WR�HPSOR\�WKH��OLIH��OLEHUW\��RU
SURSHUW\�� IRUPXODWLRQ�� WKRXJK� WKH\� RWKHUZLVH� GHYLDWHG�
VXEVWDQWLDOO\� IURP� WKH� 6WDWHV�� XVH� RI� 0DJQD�&DUWD�V� ODQ�
JXDJH�LQ�WKH�&ODXVH�� 6HH�6KDWWXFN��7KH�7UXH�0HDQLQJ�RI�
WKH� 7HUP� �/LEHUW\�� LQ� 7KRVH�&ODXVHV� LQ� WKH� )HGHUDO� DQG
6WDWH� &RQVWLWXWLRQV� :KLFK� 3URWHFW� �/LIH�� /LEHUW\�� DQG
3URSHUW\�����+DUY��/��5HY��������������������:KHQ�UHDG�LQ�
OLJKW� RI� WKH� KLVWRU\� RI� WKDW� IRUPXODWLRQ�� LW� LV� KDUG� WR� VHH�
KRZ� WKH� �OLEHUW\�� SURWHFWHG�E\� WKH�&ODXVH� FRXOG� EH� LQWHU�
SUHWHG� WR� LQFOXGH� DQ\WKLQJ� EURDGHU� WKDQ� IUHHGRP� IURP�
SK\VLFDO� UHVWUDLQW�� 7KDW�ZDV� WKH� FRQVLVWHQW� XVDJH� RI� WKH
WLPH�ZKHQ��OLEHUW\��ZDV�SDLUHG�ZLWK��OLIH��DQG��SURSHUW\��
6HH�LG���DW�������$QG�WKDW�XVDJH�DYRLGV�UHQGHULQJ�VXSHUIOX�
RXV�WKRVH�SURWHFWLRQV�IRU��OLIH��DQG��SURSHUW\��
,I� WKH� )LIWK� $PHQGPHQW� XVHV� �OLEHUW\�� LQ� WKLV� QDUURZ�

VHQVH�� WKHQ� WKH� )RXUWHHQWK� $PHQGPHQW� OLNHO\� GRHV� DV
ZHOO�� 6HH�+XUWDGR�Y��&DOLIRUQLD�� ����8��6�� ����� ��������
�������� ,QGHHG�� WKLV� &RXUW� KDV� SUHYLRXVO\� FRPPHQWHG�
�7KH� FRQFOXVLRQ� LV� ������ LUUHVLVWLEOH�� WKDW� ZKHQ� WKH� VDPH�
SKUDVH� ZDV� HPSOR\HG� LQ� WKH� )RXUWHHQWK�$PHQGPHQW� >DV
ZDV� XVHG� LQ� WKH� )LIWK� $PHQGPHQW@�� LW� ZDV� XVHG� LQ� WKH�
VDPH� VHQVH�DQG�ZLWK�QR�JUHDWHU� H[WHQW��� �,ELG�� $QG�WKLV�

�������

1��+��&RQVW���SW��,��$UW��;9���������LQ���LG���DW�������
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&RXUW�V� HDUOLHVW� )RXUWHHQWK�$PHQGPHQW� GHFLVLRQV�DSSHDU
WR�LQWHUSUHW�WKH�&ODXVH�DV�XVLQJ��OLEHUW\��WR�PHDQ�IUHHGRP
IURP�SK\VLFDO�UHVWUDLQW� �,Q�0XQQ�Y��,OOLQRLV�����8��6������
��������IRU�H[DPSOH��WKH�&RXUW�UHFRJQL]HG�WKH�UHODWLRQVKLS�
EHWZHHQ� WKH� WZR�'XH� 3URFHVV�&ODXVHV�DQG�0DJQD�&DUWD��
VHH� LG��� DW� ��������� DQG� LPSOLFLWO\� UHMHFWHG� WKH� GLVVHQW�V�
DUJXPHQW� WKDW� � �OLEHUW\� �� HQFRPSDVVHG� �VRPHWKLQJ� PRUH�
������ WKDQ� PHUH� IUHHGRP� IURP� SK\VLFDO� UHVWUDLQW� RU� WKH�
ERXQGV�RI�D�SULVRQ���LG���DW������)LHOG��-���GLVVHQWLQJ��� 7KDW�
WKH� &RXUW� DSSHDUV� WR� KDYH� ORVW� LWV� ZD\� LQ� PRUH� UHFHQW
\HDUV�GRHV�QRW�MXVWLI\�GHYLDWLQJ�IURP�WKH�RULJLQDO�PHDQLQJ
RI�WKH�&ODXVHV��

��

(YHQ� DVVXPLQJ� WKDW� WKH� �OLEHUW\�� LQ� WKRVH�&ODXVHV� HQ�
FRPSDVVHV� VRPHWKLQJ� PRUH� WKDQ� IUHHGRP� IURP� SK\VLFDO
UHVWUDLQW��LW�ZRXOG�QRW�LQFOXGH�WKH�W\SHV�RI�ULJKWV�FODLPHG
E\� WKH�PDMRULW\�� � ,Q� WKH�$PHULFDQ� OHJDO� WUDGLWLRQ�� OLEHUW\
KDV� ORQJ� EHHQ� XQGHUVWRRG� DV� LQGLYLGXDO� IUHHGRP� IURP�
JRYHUQPHQWDO� DFWLRQ�� QRW� DV� D� ULJKW� WR� D� SDUWLFXODU� JRY�
HUQPHQWDO�HQWLWOHPHQW��
7KH� IRXQGLQJ�HUD� XQGHUVWDQGLQJ� RI� OLEHUW\�ZDV� KHDYLO\�

LQIOXHQFHG� E\� -RKQ� /RFNH�� ZKRVH� ZULWLQJV� �RQ� QDWXUDO�
ULJKWV�DQG�RQ�WKH�VRFLDO�DQG�JRYHUQPHQWDO�FRQWUDFW��ZHUH�
FLWHG��>L@Q�SDPSKOHW�DIWHU�SDPSKOHW��E\�$PHULFDQ�ZULWHUV�
%��%DLO\Q��7KH�,GHRORJLFDO�2ULJLQV�RI�WKH�$PHULFDQ�5HYROX�
WLRQ�������������/RFNH�GHVFULEHG�PHQ�DV�H[LVWLQJ�LQ�D�VWDWH
RI�QDWXUH��SRVVHVVHG�RI�WKH��SHUIHFW�IUHHGRP�WR�RUGHU�WKHLU�
DFWLRQV� DQG� GLVSRVH� RI� WKHLU� SRVVHVVLRQV� DQG� SHUVRQV� DV
WKH\� WKLQN� ILW�� ZLWKLQ� WKH� ERXQGV� RI� WKH� ODZ� RI� QDWXUH��
ZLWKRXW� DVNLQJ� OHDYH�� RU� GHSHQGLQJ� XSRQ� WKH�ZLOO� RI� DQ\�
RWKHU� PDQ��� -�� /RFNH�� 6HFRQG� 7UHDWLVH� RI� &LYLO� *RYHUQ�
PHQW��†���S���� �-��*RXJK�HG�������� �/RFNH��� %HFDXVH� WKDW�
VWDWH� RI� QDWXUH� OHIW� PHQ� LQVHFXUH� LQ� WKHLU� SHUVRQV� DQG
SURSHUW\�� WKH\� HQWHUHG� FLYLO� VRFLHW\�� WUDGLQJ� D� SRUWLRQ� RI�
WKHLU�QDWXUDO�OLEHUW\�IRU�DQ�LQFUHDVH�LQ�WKHLU�VHFXULW\���6HH�
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LG��� †���� DW� ���� 8SRQ� FRQVHQWLQJ� WR� WKDW� RUGHU�� PHQ� RE�
WDLQHG� FLYLO� OLEHUW\�� RU� WKH� IUHHGRP� �WR� EH�XQGHU�QR� RWKHU�
OHJLVODWLYH� SRZHU� EXW� WKDW� HVWDEOLVKHG� E\� FRQVHQW� LQ� WKH
FRPPRQZHDOWK�� QRU� XQGHU� WKH� GRPLQLRQ� RI� DQ\� ZLOO� RU�
UHVWUDLQW�RI�DQ\�ODZ��EXW�ZKDW� WKDW�OHJLVODWLYH�VKDOO�HQDFW�
DFFRUGLQJ�WR�WKH�WUXVW�SXW�LQ�LW����,G���†����DW������

7KLV� SKLORVRSK\� SHUPHDWHG� WKH� ��WK�FHQWXU\� SROLWLFDO
VFHQH�LQ�$PHULFD�� $������HGLWRULDO�LQ�WKH�%RVWRQ�*D]HWWH��
IRU�H[DPSOH��GHFODUHG�WKDW��/LEHUW\�LQ�WKH�6WDWH�RI�1DWXUH��
ZDV�WKH��LQKHUHQW�QDWXUDO�5LJKW���RI�HDFK�0DQ���WR�PDNH�D
IUHH�8VH� RI� KLV�5HDVRQ�DQG�8QGHUVWDQGLQJ�� DQG� WR� FKXVH�
WKDW�$FWLRQ�ZKLFK�KH�WKLQNV�KH�FDQ�JLYH� WKH�EHVW�$FFRXQW�
RI��� EXW� WKDW�� �LQ� 6RFLHW\�� HYHU\�0DQ� SDUWV� ZLWK� D� 6PDOO�
6KDUH� RI� KLV�QDWXUDO�/LEHUW\�� RU� ORGJHV� LW� LQ� WKH� SXEOLFN�
6WRFN�� WKDW� KH�PD\� SRVVHVV� WKH� 5HPDLQGHU�ZLWKRXW� &RQ�
WURXO��� %RVWRQ�*D]HWWH�DQG�&RXQWU\�-RXUQDO��1R������0D\�
���� ������ S�� ��� 6LPLODU� VHQWLPHQWV� ZHUH� H[SUHVVHG� LQ
SXEOLF�VSHHFKHV��VHUPRQV��DQG�OHWWHUV�RI�WKH�WLPH�� 6HH���&��

�������
�/RFNH�V� WKHRULHV� KHDYLO\� LQIOXHQFHG� RWKHU� SURPLQHQW�ZULWHUV� RI� WKH�

��WK� DQG� ��WK� FHQWXULHV�� � %ODFNVWRQH�� IRU� RQH�� DJUHHG� WKDW� �QDWXUDO
OLEHUW\�FRQVLVWV�SURSHUO\�LQ�D�SRZHU�RI�DFWLQJ�DV�RQH�WKLQNV�ILW��ZLWKRXW�
DQ\�UHVWUDLQW�RU�FRQWURO��XQOHVV�E\�WKH�ODZ�RI�QDWXUH��DQG�GHVFULEHG�FLYLO�
OLEHUW\� DV� WKDW� �ZKLFK� OHDYHV� WKH� VXEMHFW� HQWLUH� PDVWHU� RI� KLV� RZQ�
FRQGXFW���H[FHSW�DV��UHVWUDLQHG�E\�KXPDQ�ODZV������%ODFNVWRQH����������
$QG�LQ�D��WUHDWLVH�URXWLQHO\�FLWHG�E\�WKH�)RXQGHUV���=LYRWRIVN\�Y��.HUU\��
DQWH��DW����7+20$6��-���FRQFXUULQJ�LQ�MXGJPHQW�LQ�SDUW�DQG�GLVVHQWLQJ�LQ
SDUW��� 7KRPDV� 5XWKHUIRUWK� ZURWH�� �%\� OLEHUW\� ZH� PHDQ� WKH� SRZHU�
ZKLFK�D�PDQ�KDV�WR�DFW�DV�KH�WKLQNV�ILW��ZKHUH�QR�ODZ�UHVWUDLQV�KLP��LW�
PD\�WKHUHIRUH�EH�FDOOHG�D�PDQV�ULJKW�RYHU�KLV�RZQ�DFWLRQV������7��5XWK�
HUIRUWK�� ,QVWLWXWHV� RI�1DWXUDO�/DZ����� �������� � 5XWKHUIRUWK� H[SODLQHG�
WKDW� �>W@KH� RQO\� UHVWUDLQW��ZKLFK�D�PDQV� ULJKW� RYHU�KLV� RZQ�DFWLRQV� LV
RULJLQDOO\� XQGHU�� LV� WKH� REOLJDWLRQ� RI� JRYHUQLQJ� KLPVHOI� E\� WKH� ODZ� RI
QDWXUH�� DQG� WKH� ODZ� RI�*RG��� DQG� WKDW� �>Z@KDWHYHU� ULJKW� WKRVH� RI� RXU
RZQ� VSHFLHV� PD\� KDYH� ������ WR� UHVWUDLQ� >WKRVH� DFWLRQV@� ZLWKLQ� FHUWDLQ
ERXQGV�� EH\RQG� ZKDW� WKH� ODZ� RI� QDWXUH� KDV� SUHVFULEHG�� DULVHV� IURP�
VRPH�DIWHU�DFW�RI�RXU�RZQ��IURP�VRPH�FRQVHQW�HLWKHU�H[SUHVV�RU�WDFLW��E\
ZKLFK�ZH�KDYH�DOLHQDWHG�RXU�OLEHUW\��RU�WUDQVIHUUHG�WKH�ULJKW�RI�GLUHFW�
LQJ�RXU�DFWLRQV�IURP�RXUVHOYHV�WR�WKHP��� ,G���DW����������
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+\QHPDQ� �� '�� /XW]�� $PHULFDQ� 3ROLWLFDO�:ULWLQJ�'XULQJ�
WKH�)RXQGLQJ�(UD������������SS������������������������
7KH�IRXQGLQJ�HUD� LGHD�RI�FLYLO� OLEHUW\�DV�QDWXUDO� OLEHUW\�

FRQVWUDLQHG�E\�KXPDQ�ODZ�QHFHVVDULO\�LQYROYHG�RQO\�WKRVH
IUHHGRPV� WKDW� H[LVWHG� RXWVLGH� RI� JRYHUQPHQW�� � 6HH�+DP�
EXUJHU�� 1DWXUDO� 5LJKWV�� 1DWXUDO� /DZ�� DQG� $PHULFDQ�
&RQVWLWXWLRQV������<DOH�/��-������������������������$V�RQH�
ODWHU� FRPPHQWDWRU� REVHUYHG�� �>/@LEHUW\� LQ� WKH� HLJKWHHQWK
FHQWXU\�ZDV�WKRXJKW�RI�PXFK�PRUH�LQ�UHODWLRQ�WR��QHJDWLYH
OLEHUW\��� WKDW� LV�� IUHHGRP� IURP�� QRW� IUHHGRP� WR�� IUHHGRP�
IURP�D�QXPEHU�RI�VRFLDO�DQG�SROLWLFDO�HYLOV��LQFOXGLQJ�DUEL�
WUDU\�JRYHUQPHQW�SRZHU����-��5HLG��7KH�&RQFHSW�RI�/LEHUW\
LQ� WKH�$JH� RI� WKH�$PHULFDQ�5HYROXWLRQ� ��� �������� �2U� DV�
RQH�VFKRODU�SXW�LW�LQ��������>7@KH�FRPPRQ�LGHD�RI�OLEHUW\�LV�
PHUHO\�QHJDWLYH��DQG�LV�RQO\�WKH�DEVHQFH�RI� UHVWUDLQW��� 5��
+H\��2EVHUYDWLRQV�RQ�WKH�1DWXUH�RI�&LYLO�/LEHUW\�DQG�WKH
3ULQFLSOHV�RI�*RYHUQPHQW�†����S������������+H\��� :KHQ�WKH�
FRORQLVWV�GHVFULEHG�ODZV�WKDW�ZRXOG�LQIULQJH�WKHLU�OLEHUWLHV��
WKH\�GLVFXVVHG�ODZV�WKDW�ZRXOG�SURKLELW�LQGLYLGXDOV��IURP�
ZDONLQJ� LQ� WKH� VWUHHWV� DQG� KLJKZD\V� RQ� FHUWDLQ� VDLQWV�
GD\V�� RU� IURP� EHLQJ� DEURDG� DIWHU� D� FHUWDLQ� WLPH� LQ� WKH�
HYHQLQJ��RU�������UHVWUDLQ�>WKHP@�IURP�ZRUNLQJ�XS�DQG�PDQ�
XIDFWXULQJ� PDWHULDOV� RI� >WKHLU@� RZQ� JURZWK��� � 'RZQHU�� $�
'LVFRXUVH� DW� WKH� 'HGLFDWLRQ� RI� WKH� 7UHH� RI� /LEHUW\�� LQ� ��
+\QHPDQ��VXSUD��DW������ (DFK�RI�WKRVH�H[DPSOHV�LQYROYHG
IUHHGRPV�WKDW�H[LVWHG�RXWVLGH�RI�JRYHUQPHQW��

%�

:KHWKHU� ZH� GHILQH� �OLEHUW\�� DV� ORFRPRWLRQ� RU� IUHHGRP�
IURP�JRYHUQPHQWDO� DFWLRQ�PRUH�EURDGO\�� SHWLWLRQHUV�KDYH�
LQ�QR�ZD\�EHHQ�GHSULYHG�RI�LW�
3HWLWLRQHUV� FDQQRW� FODLP�� XQGHU� WKH� PRVW� SODXVLEOH�

GHILQLWLRQ� RI� �OLEHUW\��� WKDW� WKH\�KDYH� EHHQ� LPSULVRQHG�RU�
SK\VLFDOO\� UHVWUDLQHG� E\� WKH� 6WDWHV� IRU� SDUWLFLSDWLQJ� LQ
VDPH�VH[� UHODWLRQVKLSV�� 7R� WKH� FRQWUDU\�� WKH\�KDYH� EHHQ
DEOH�WR�FRKDELWDWH�DQG�UDLVH�WKHLU�FKLOGUHQ�LQ�SHDFH���7KH\�
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KDYH�EHHQ�DEOH�WR�KROG�FLYLO�PDUULDJH�FHUHPRQLHV�LQ�6WDWHV�
WKDW� UHFRJQL]H� VDPH�VH[� PDUULDJHV� DQG� SULYDWH� UHOLJLRXV
FHUHPRQLHV� LQ� DOO� 6WDWHV�� � 7KH\� KDYH� EHHQ� DEOH� WR� WUDYHO�
IUHHO\�DURXQG�WKH�FRXQWU\��PDNLQJ�WKHLU�KRPHV�ZKHUH�WKH\�
SOHDVH�� )DU� IURP� EHLQJ� LQFDUFHUDWHG� RU� SK\VLFDOO\� UH�
VWUDLQHG�� SHWLWLRQHUV� KDYH� EHHQ� OHIW� DORQH� WR� RUGHU� WKHLU�
OLYHV�DV�WKH\�VHH�ILW��
1RU�� XQGHU� WKH� EURDGHU� GHILQLWLRQ�� FDQ� WKH\� FODLP� WKDW

WKH� 6WDWHV� KDYH� UHVWULFWHG� WKHLU� DELOLW\� WR� JR� DERXW� WKHLU�
GDLO\� OLYHV�DV�WKH\�ZRXOG�EH� DEOH� WR� DEVHQW� JRYHUQPHQWDO�
UHVWULFWLRQV�� 3HWLWLRQHUV�GR�QRW�DVN�WKLV�&RXUW�WR�RUGHU�WKH�
6WDWHV� WR� VWRS� UHVWULFWLQJ� WKHLU� DELOLW\� WR� HQWHU� VDPH�VH[�
UHODWLRQVKLSV�� WR� HQJDJH� LQ� LQWLPDWH� EHKDYLRU�� WR� PDNH�
YRZV� WR�WKHLU�SDUWQHUV� LQ�SXEOLF�FHUHPRQLHV�� WR�HQJDJH� LQ�
UHOLJLRXV� ZHGGLQJ� FHUHPRQLHV�� WR� KROG� WKHPVHOYHV� RXW� DV
PDUULHG��RU�WR�UDLVH�FKLOGUHQ���7KH�6WDWHV�KDYH�LPSRVHG�QR�
VXFK�UHVWULFWLRQV�� 1RU�KDYH�WKH�6WDWHV�SUHYHQWHG�SHWLWLRQ�
HUV�IURP�DSSUR[LPDWLQJ�D�QXPEHU�RI�LQFLGHQWV�RI�PDUULDJH�
WKURXJK� SULYDWH� OHJDO� PHDQV�� VXFK� DV� ZLOOV�� WUXVWV�� DQG�
SRZHUV�RI�DWWRUQH\�
,QVWHDG��WKH�6WDWHV�KDYH�UHIXVHG�WR�JUDQW�WKHP�JRYHUQ�

PHQWDO�HQWLWOHPHQWV�� 3HWLWLRQHUV�FODLP�WKDW�DV�D�PDWWHU�RI�
�OLEHUW\���WKH\�DUH�HQWLWOHG�WR�DFFHVV�SULYLOHJHV�DQG�EHQHILWV
WKDW� H[LVW� VROHO\�EHFDXVH� RI� WKH� JRYHUQPHQW�� 7KH\�ZDQW��
IRU� H[DPSOH�� WR� UHFHLYH� WKH� 6WDWH�V� LPSULPDWXU� RQ� WKHLU�
PDUULDJHV�RQ�VWDWH�LVVXHG�PDUULDJH�OLFHQVHV��GHDWK�FHUWLI�
LFDWHV�� RU� RWKHU� RIILFLDO� IRUPV�� � $QG� WKH\�ZDQW� WR� UHFHLYH
YDULRXV�PRQHWDU\� EHQHILWV�� LQFOXGLQJ� UHGXFHG� LQKHULWDQFH�
WD[HV�XSRQ�WKH�GHDWK�RI�D�VSRXVH��FRPSHQVDWLRQ�LI�D�VSRXVH�
GLHV�DV�D�UHVXOW�RI�D�ZRUN�UHODWHG�LQMXU\��RU�ORVV�RI�FRQVRU�
WLXP�GDPDJHV� LQ� WRUW� VXLWV�� � %XW� UHFHLYLQJ� JRYHUQPHQWDO�
UHFRJQLWLRQ� DQG� EHQHILWV� KDV� QRWKLQJ� WR� GR�ZLWK� DQ\� XQ�
GHUVWDQGLQJ� RI� �OLEHUW\�� WKDW� WKH� )UDPHUV� ZRXOG� KDYH�
UHFRJQL]HG�
7R�WKH�H[WHQW�WKDW�WKH�)UDPHUV�ZRXOG�KDYH�UHFRJQL]HG�D

QDWXUDO� ULJKW� WR� PDUULDJH� WKDW� IHOO� ZLWKLQ� WKH� EURDGHU�
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GHILQLWLRQ�RI�OLEHUW\��LW�ZRXOG�QRW�KDYH�LQFOXGHG�D�ULJKW�WR
JRYHUQPHQWDO�UHFRJQLWLRQ�DQG�EHQHILWV�� ,QVWHDG�� LW�ZRXOG�
KDYH�LQFOXGHG�D�ULJKW�WR�HQJDJH�LQ�WKH�YHU\�VDPH�DFWLYLWLHV�
WKDW�SHWLWLRQHUV�KDYH�EHHQ� OHIW� IUHH�WR�HQJDJH� LQ�PDNLQJ�
YRZV��KROGLQJ�UHOLJLRXV�FHUHPRQLHV�FHOHEUDWLQJ�WKRVH�YRZV��
UDLVLQJ� FKLOGUHQ�� DQG� RWKHUZLVH� HQMR\LQJ� WKH� VRFLHW\� RI
RQH�V�VSRXVH�ZLWKRXW�JRYHUQPHQWDO� LQWHUIHUHQFH�� �$W� WKH�
IRXQGLQJ�� VXFK� FRQGXFW� ZDV� XQGHUVWRRG� WR� SUHGDWH� JRY�
HUQPHQW�� QRW� WR� IORZ� IURP� LW�� � $V� /RFNH� KDG� H[SODLQHG�
PDQ\� \HDUV� HDUOLHU�� �7KH� ILUVW� VRFLHW\� ZDV� EHWZHHQ�PDQ�
DQG�ZLIH��ZKLFK� JDYH� EHJLQQLQJ� WR� WKDW� EHWZHHQ� SDUHQWV�
DQG� FKLOGUHQ��� /RFNH� †���� DW� ����VHH�DOVR� -��:LOVRQ��/HF�
WXUHV�RQ�/DZ��LQ���&ROOHFWHG�:RUNV�RI�-DPHV�:LOVRQ������
�.��+DOO� DQG�0�� +DOO� HGV�� ������ �FRQFOXGLQJ� �WKDW� WR� WKH�
LQVWLWXWLRQ�RI�PDUULDJH� WKH� WUXH� RULJLQ� RI� VRFLHW\�PXVW�EH�
WUDFHG���� 3HWLWLRQHUV� PLVXQGHUVWDQG� WKH� LQVWLWXWLRQ� RI�
PDUULDJH�ZKHQ�WKH\�VD\�WKDW�LW�ZRXOG��PHDQ�OLWWOH��DEVHQW�
JRYHUQPHQWDO�UHFRJQLWLRQ���%ULHI�IRU�3HWLWLRQHUV�LQ�1R������
�����S�����
3HWLWLRQHUV�� PLVFRQFHSWLRQ� RI� OLEHUW\� FDUULHV� RYHU� LQWR�

WKHLU� GLVFXVVLRQ� RI� RXU� SUHFHGHQWV� LGHQWLI\LQJ� D� ULJKW� WR
PDUU\��QRW�RQH�RI�ZKLFK�KDV�H[SDQGHG�WKH�FRQFHSW�RI��OLE�
HUW\��EH\RQG�WKH�FRQFHSW�RI�QHJDWLYH�OLEHUW\���7KRVH�SUHFH�
GHQWV�DOO�LQYROYHG�DEVROXWH�SURKLELWLRQV�RQ�SULYDWH�DFWLRQV
DVVRFLDWHG�ZLWK�PDUULDJH���/RYLQJ�Y��9LUJLQLD������8��6����
��������IRU�H[DPSOH��LQYROYHG�D�FRXSOH�ZKR�ZDV�FULPLQDOO\�
SURVHFXWHG� IRU�PDUU\LQJ� LQ� WKH� 'LVWULFW� RI� &ROXPELD� DQG�
FRKDELWLQJ� LQ�9LUJLQLD�� LG��� DW� ������ �7KH\�ZHUH� HDFK� VHQ�

�������
�7KH�VXJJHVWLRQ�RI�SHWLWLRQHUV�DQG�WKHLU�DPLFL�WKDW�DQWLPLVFHJHQDWLRQ�

ODZV�DUH� DNLQ�WR� ODZV�GHILQLQJ�PDUULDJH�DV�EHWZHHQ�RQH�PDQ�DQG�RQH�
ZRPDQ� LV� ERWK� RIIHQVLYH� DQG� LQDFFXUDWH�� � �$PHULFD�V� HDUOLHVW� ODZV�
DJDLQVW� LQWHUUDFLDO� VH[� DQG� PDUULDJH� ZHUH� VSDZQHG� E\� VODYHU\��� � 3��
3DVFRH��:KDW�&RPHV�1DWXUDOO\��0LVFHJHQDWLRQ�/DZ�DQG�WKH�0DNLQJ�RI�
5DFH�LQ�$PHULFD�������������)RU�LQVWDQFH��0DU\ODQG�V������ODZ�SURKLELW�
LQJ� PDUULDJHV� EHWZHHQ� ���IUHHERUQH� (QJOLVK� ZRPHQ���� DQG� ���1HJUR
6OD>Y@HV����ZDV� SDVVHG� DV� SDUW� RI� WKH� YHU\� DFW� WKDW� DXWKRUL]HG� OLIHORQJ�
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WHQFHG�WR�D�\HDU�RI�LPSULVRQPHQW��VXVSHQGHG�IRU�D�WHUP�RI�
���\HDUV�RQ�WKH� FRQGLWLRQ�WKDW�WKH\�QRW�UHHQWHU�WKH�&RP�
PRQZHDOWK� WRJHWKHU� GXULQJ� WKDW� WLPH�� � ,G��� DW� ���� � ,Q� D �
VLPLODU� YHLQ�� =DEORFNL� Y�� 5HGKDLO�� ���� 8��6�� ���� ��������
LQYROYHG� D� PDQ�ZKR� ZDV� SURKLELWHG�� RQ� SDLQ� RI� FULPLQDO
SHQDOW\�� IURP� �PDUU\>LQJ@� LQ� :LVFRQVLQ� RU� HOVHZKHUH�
EHFDXVH� RI� KLV� RXWVWDQGLQJ� FKLOG�VXSSRUW� REOLJDWLRQV�� LG���
DW� ����� VHH� LG��� DW� ��������� � $QG� 7XUQHU� Y�� 6DIOH\�� ����
8��6�� ��� �������� LQYROYHG� VWDWH� LQPDWHV�ZKR�ZHUH�SURKLE�
LWHG�IURP�HQWHULQJ�PDUULDJHV�ZLWKRXW�WKH�SHUPLVVLRQ�RI�WKH
VXSHULQWHQGHQW�RI�WKH�SULVRQ��SHUPLVVLRQ�WKDW�FRXOG�QRW�EH�
JUDQWHG�DEVHQW�FRPSHOOLQJ�UHDVRQV�� LG���DW����� ,Q�QRQH�RI�
WKRVH� FDVHV� ZHUH� LQGLYLGXDOV� GHQLHG� VROHO\� JRYHUQPHQWDO�
�������

VODYHU\�LQ�WKH�FRORQ\���,G���DW���������9LUJLQLD�V�DQWLPLVFHJHQDWLRQ�ODZV�
OLNHZLVH�ZHUH�SDVVHG�LQ�D������UHVROXWLRQ�HQWLWOHG��$Q�DFW�IRU�VXSSUHVV�
LQJ� RXWO\LQJ� 6ODYHV��� � $FW� RI� $SU�� ������ &K�� ;9,�� �� 9D�� 6WDW�� ��� �:��
+HQLQJ�HG���������UHSULQW������� �LWDOLFV�GHOHWHG���� �,W�ZDV�QRW�XQWLO�WKH�
&LYLO�:DU�WKUHZ�WKH� IXWXUH�RI�VODYHU\� LQWR�GRXEW� WKDW� ODZ\HUV��OHJLVOD�
WRUV�� DQG� MXGJHV� EHJDQ� WR� GHYHORS� WKH� HODERUDWH� MXVWLILFDWLRQV� WKDW
VLJQLILHG�WKH�HPHUJHQFH�RI�PLVFHJHQDWLRQ�ODZ�DQG�PDGH�UHVWULFWLRQV�RQ�
LQWHUUDFLDO� PDUULDJH� WKH� IRXQGDWLRQ� RI� SRVW�&LYLO� :DU� ZKLWH� VXSUHP�
DF\��� 3DVFRH��VXSUD��DW��������

/DZV�GHILQLQJ�PDUULDJH�DV�EHWZHHQ�RQH�PDQ�DQG�RQH�ZRPDQ�GR�QRW�
VKDUH� WKLV� VRUGLG� KLVWRU\�� � 7KH� WUDGLWLRQDO� GHILQLWLRQ� RI� PDUULDJH� KDV
SUHYDLOHG� LQ� HYHU\� VRFLHW\� WKDW� KDV� UHFRJQL]HG� PDUULDJH� WKURXJKRXW
KLVWRU\�� %ULHI�IRU�6FKRODUV�RI�+LVWRU\�DQG�5HODWHG�'LVFLSOLQHV�DV�$PLFL�
&XULDH���� ,W�DURVH�QRW�RXW�RI�D�GHVLUH�WR�VKRUH�XS�DQ�LQYLGLRXV�LQVWLWX�
WLRQ� OLNH� VODYHU\�� EXW� RXW� RI� D� GHVLUH� �WR� LQFUHDVH� WKH� OLNHOLKRRG� WKDW�
FKLOGUHQ�ZLOO�EH�ERUQ�DQG�UDLVHG�LQ�VWDEOH�DQG�HQGXULQJ�IDPLO\�XQLWV�E\
ERWK� WKH�PRWKHUV�DQG� WKH� IDWKHUV�ZKR�EURXJKW� WKHP� LQWR� WKLV�ZRUOG���
,G��� DW� ��� $QG� LW�KDV� H[LVWHG� LQ� FLYLOL]DWLRQV� FRQWDLQLQJ�DOO�PDQQHU�RI
YLHZV� RQ� KRPRVH[XDOLW\�� � 6HH� %ULHI� IRU� 5\DQ� 7�� $QGHUVRQ� DV�$PLFXV�
&XULDH� ������ �H[SODLQLQJ� WKDW� VHYHUDO� IDPRXV� DQFLHQW� *UHHNV� ZURWH�
DSSURYLQJO\�RI� WKH�WUDGLWLRQDO�GHILQLWLRQ�RI�PDUULDJH��WKRXJK�VDPH�VH[
VH[XDO�UHODWLRQV�ZHUH�FRPPRQ�LQ�*UHHFH�DW�WKH�WLPH���

�7KH�SURKLELWLRQ�H[WHQGHG�VR� IDU� DV� WR� IRUELG� HYHQ�UHOLJLRXV� FHUHPR�
QLHV��WKXV�UDLVLQJ�D�VHULRXV�TXHVWLRQ�XQGHU�WKH�)LUVW�$PHQGPHQW�V�)UHH
([HUFLVH�&ODXVH�� DV�DW� OHDVW� RQH�DPLFXV� EULHI� DW� WKH�WLPH�SRLQWHG�RXW��
%ULHI� IRU� -RKQ�-��5XVVHOO� HW�DO��DV�$PLFL�&XULDH� LQ�/RYLQJ�Y��9LUJLQLD��
2�7��������1R�������SS���������
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UHFRJQLWLRQ�DQG�EHQHILWV�DVVRFLDWHG�ZLWK�PDUULDJH��
,Q� D� FRQFHVVLRQ� WR� SHWLWLRQHUV��PLVFRQFHSWLRQ� RI� OLEHUW\�

WKH�PDMRULW\� FKDUDFWHUL]HV� SHWLWLRQHUV�� VXLW� DV� D� TXHVW� WR�
�ILQG�������OLEHUW\�E\�PDUU\LQJ�VRPHRQH�RI�WKH�VDPH�VH[�DQG�
KDYLQJ�WKHLU�PDUULDJHV�GHHPHG�ODZIXO�RQ�WKH�VDPH�WHUPV
DQG�FRQGLWLRQV�DV�PDUULDJHV�EHWZHHQ�SHUVRQV�RI�WKH�RSSR�
VLWH�VH[��� $QWH��DW�����%XW��OLEHUW\��LV�QRW�ORVW��QRU�FDQ�LW�EH
IRXQG� LQ� WKH� ZD\� SHWLWLRQHUV� VHHN�� � $V� D� SKLORVRSKLFDO�
PDWWHU��OLEHUW\� LV�RQO\�IUHHGRP�IURP�JRYHUQPHQWDO�DFWLRQ��
QRW� DQ� HQWLWOHPHQW� WR� JRYHUQPHQWDO� EHQHILWV� � $QG� DV� D�
FRQVWLWXWLRQDO�PDWWHU��LW�LV�OLNHO\�HYHQ�QDUURZHU�WKDQ�WKDW�
HQFRPSDVVLQJ� RQO\� IUHHGRP� IURP� SK\VLFDO� UHVWUDLQW� DQG�
LPSULVRQPHQW�� 7KH� PDMRULW\�V� �EHWWHU� LQIRUPHG� XQGHU�
VWDQGLQJ� RI� KRZ� FRQVWLWXWLRQDO� LPSHUDWLYHV� GHILQH� �����
OLEHUW\��� DQWH�� DW� ����EHWWHU� LQIRUPHG�� ZH� PXVW� DVVXPH��
WKDQ� WKDW� RI� WKH� SHRSOH� ZKR� UDWLILHG� WKH� )RXUWHHQWK
$PHQGPHQW�UXQV� KHDGORQJ� LQWR� WKH� UHDOLW\� WKDW� RXU�
&RQVWLWXWLRQ� LV� D� �FROOHFWLRQ� RI� �7KRX� VKDOW�QRWV�� ��5HLG�Y��
&RYHUW������8��6���������������SOXUDOLW\�RSLQLRQ���QRW��7KRX
VKDOW�SURYLGHV���

,,,�

7KH� PDMRULW\�V� LQYHUVLRQ� RI� WKH� RULJLQDO� PHDQLQJ� RI�
OLEHUW\�ZLOO�OLNHO\�FDXVH�FROODWHUDO�GDPDJH�WR�RWKHU�DVSHFWV
RI�RXU�FRQVWLWXWLRQDO�RUGHU�WKDW�SURWHFW�OLEHUW\��

$�

7KH�PDMRULW\�DSSDUHQWO\�GLVUHJDUGV�WKH�SROLWLFDO�SURFHVV�
DV� D� SURWHFWLRQ� IRU� OLEHUW\�� $OWKRXJK� PHQ�� LQ� IRUPLQJ� D
FLYLO�VRFLHW\���JLYH�XS�DOO� WKH�SRZHU�QHFHVVDU\�WR� WKH�HQGV�
IRU� ZKLFK� WKH\� XQLWH� LQWR� VRFLHW\�� WR� WKH� PDMRULW\� RI� WKH�
FRPPXQLW\���/RFNH�†����DW� ���� WKH\�UHVHUYH�WKH� DXWKRULW\
WR�H[HUFLVH�QDWXUDO�OLEHUW\�ZLWKLQ�WKH�ERXQGV�RI�ODZV�HVWDE�
OLVKHG�E\� WKDW� VRFLHW\�� LG��� †���� DW� ���� VHH� DOVR�+H\� ††����
����DW�������� 7R�SURWHFW�WKDW�OLEHUW\�IURP�DUELWUDU\�LQWHU�
IHUHQFH��WKH\�HVWDEOLVK�D�SURFHVV�E\�ZKLFK�WKDW�VRFLHW\�FDQ�
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DGRSW�DQG�HQIRUFH�LWV�ODZV���,Q�RXU�FRXQWU\��WKDW�SURFHVV�LV
SULPDULO\� UHSUHVHQWDWLYH� JRYHUQPHQW� DW� WKH� VWDWH� OHYHO��
ZLWK� WKH� )HGHUDO� &RQVWLWXWLRQ� VHUYLQJ� DV� D� EDFNVWRS� IRU�
WKDW� SURFHVV�� $V� D� JHQHUDO� PDWWHU�� ZKHQ� WKH� 6WDWHV� DFW�
WKURXJK� WKHLU� UHSUHVHQWDWLYH� JRYHUQPHQWV� RU� E\� SRSXODU
YRWH��WKH�OLEHUW\�RI�WKHLU�UHVLGHQWV�LV�IXOO\�YLQGLFDWHG���7KLV�
LV� QR� OHVV� WUXH� ZKHQ� VRPH� UHVLGHQWV� GLVDJUHH� ZLWK� WKH�
UHVXOW�� LQGHHG�� LW� VHHPV� GLIILFXOW� WR� LPDJLQH� DQ\� ODZ� RQ�
ZKLFK�DOO�UHVLGHQWV�RI�D�6WDWH�ZRXOG�DJUHH���6HH�/RFNH�†���
DW�����VXJJHVWLQJ�WKDW�VRFLHW\�ZRXOG�FHDVH�WR�IXQFWLRQ�LI�LW�
UHTXLUHG� XQDQLPRXV� FRQVHQW� WR� ODZV��� � :KDW� PDWWHUV� LV�
WKDW� WKH� SURFHVV� HVWDEOLVKHG� E\� WKRVH� ZKR� FUHDWHG� WKH
VRFLHW\�KDV�EHHQ�KRQRUHG��
7KDW�SURFHVV�KDV�EHHQ�KRQRUHG�KHUH�� �7KH�GHILQLWLRQ� RI�

PDUULDJH� KDV� EHHQ� WKH� VXEMHFW� RI� KHDWHG� GHEDWH� LQ� WKH
6WDWHV�� /HJLVODWXUHV�KDYH�UHSHDWHGO\�WDNHQ�XS�WKH�PDWWHU
RQ�EHKDOI�RI�WKH�3HRSOH��DQG����6WDWHV�KDYH�SXW�WKH�TXHV�
WLRQ� WR� WKH�3HRSOH� WKHPVHOYHV�� � ,Q� ��� RI� WKRVH� ��� 6WDWHV��
WKH�3HRSOH�KDYH� RSWHG� WR� UHWDLQ� WKH� WUDGLWLRQDO� GHILQLWLRQ�
RI�PDUULDJH���%ULHI�IRU�5HVSRQGHQWV�LQ�1R����������SS���D��
�D�� 7KDW�SHWLWLRQHUV�GLVDJUHH�ZLWK�WKH�UHVXOW�RI�WKDW�SUR�
FHVV� GRHV� QRW� PDNH� LW� DQ\� OHVV� OHJLWLPDWH�� � 7KHLU� FLYLO�
OLEHUW\�KDV�EHHQ�YLQGLFDWHG��

%�

$VLGH� IURP� XQGHUPLQLQJ� WKH� SROLWLFDO� SURFHVVHV� WKDW�
SURWHFW� RXU� OLEHUW\�� WKH� PDMRULW\�V� GHFLVLRQ� WKUHDWHQV� WKH�
UHOLJLRXV�OLEHUW\�RXU�1DWLRQ�KDV�ORQJ�VRXJKW�WR�SURWHFW�
7KH�KLVWRU\�RI�UHOLJLRXV�OLEHUW\�LQ�RXU�FRXQWU\�LV�IDPLOLDU��

0DQ\�RI�WKH�HDUOLHVW�LPPLJUDQWV�WR�$PHULFD�FDPH�VHHNLQJ�
IUHHGRP� WR� SUDFWLFH� WKHLU� UHOLJLRQ�ZLWKRXW� UHVWUDLQW�� � 6HH�
0F&RQQHOO�� 7KH�2ULJLQV�DQG�+LVWRULFDO�8QGHUVWDQGLQJ� RI�
)UHH�([HUFLVH� RI�5HOLJLRQ�� ����+DUY�� /��5HY�� ������ �����
����� �������� �:KHQ� WKH\� DUULYHG�� WKH\� FUHDWHG� WKHLU� RZQ
KDYHQV�IRU�UHOLJLRXV�SUDFWLFH�� ,ELG���0DQ\�RI�WKHVH�KDYHQV�
ZHUH� LQLWLDOO\� KRPRJHQRXV� FRPPXQLWLHV� ZLWK� HVWDEOLVKHG�
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UHOLJLRQV�� ,ELG�� �%\�WKH������V��KRZHYHU���$PHULFD�ZDV�LQ
WKH�ZDNH� RI� D� JUHDW� UHOLJLRXV� UHYLYDO��PDUNHG� E\� D�PRYH
WRZDUG�IUHH�H[HUFLVH�RI�UHOLJLRQ�� ,G���DW������� (YHU\�6WDWH
VDYH�&RQQHFWLFXW�DGRSWHG�SURWHFWLRQV�IRU�UHOLJLRXV�IUHHGRP
LQ�WKHLU�6WDWH�&RQVWLWXWLRQV�E\������� LG���DW�������DQG��RI�
FRXUVH��WKH�)LUVW�$PHQGPHQW�HQVKULQHG�SURWHFWLRQ�IRU�WKH�
IUHH�H[HUFLVH�RI�UHOLJLRQ�LQ�WKH�8��6��&RQVWLWXWLRQ���%XW�WKDW�
SURWHFWLRQ�ZDV� IDU� IURP�WKH� ODVW�ZRUG�RQ� UHOLJLRXV� OLEHUW\
LQ�WKLV�FRXQWU\��DV�WKH�)HGHUDO�*RYHUQPHQW�DQG�WKH�6WDWHV�
KDYH� UHDIILUPHG� WKHLU� FRPPLWPHQW� WR� UHOLJLRXV� OLEHUW\� E\
FRGLI\LQJ�SURWHFWLRQV�IRU�UHOLJLRXV�SUDFWLFH�� 6HH��H�J���5HOL�
JLRXV�)UHHGRP�5HVWRUDWLRQ�$FW�RI�����������6WDW����������
8��6��&��†����EE�HW�VHT���&RQQ��*HQ��6WDW��†������E���������
1XPHURXV� DPLFL�HYHQ� VRPH� QRW� VXSSRUWLQJ� WKH�

6WDWHV�KDYH� FDXWLRQHG� WKH� &RXUW� WKDW� LWV� GHFLVLRQ� KHUH�
ZLOO� �KDYH� XQDYRLGDEOH� DQG� ZLGH�UDQJLQJ� LPSOLFDWLRQV
IRU� UHOLJLRXV� OLEHUW\��� � %ULHI� IRU� *HQHUDO� &RQIHUHQFH� RI�
6HYHQWK�'D\�$GYHQWLVWV�HW�DO��DV�$PLFL�&XULDH���� � ,Q� RXU�
VRFLHW\��PDUULDJH�LV�QRW�VLPSO\�D�JRYHUQPHQWDO�LQVWLWXWLRQ�
LW� LV� D� UHOLJLRXV� LQVWLWXWLRQ� DV� ZHOO�� � ,G��� DW� ��� � 7RGD\�V
GHFLVLRQ� PLJKW� FKDQJH� WKH� IRUPHU�� EXW� LW� FDQQRW� FKDQJH�
WKH�ODWWHU�� ,W�DSSHDUV�DOO�EXW� LQHYLWDEOH� WKDW�WKH�WZR�ZLOO�
FRPH�LQWR�FRQIOLFW��SDUWLFXODUO\�DV�LQGLYLGXDOV�DQG�FKXUFKHV
DUH�FRQIURQWHG�ZLWK�GHPDQGV�WR�SDUWLFLSDWH�LQ�DQG�HQGRUVH
FLYLO�PDUULDJHV�EHWZHHQ�VDPH�VH[�FRXSOHV��
7KH�PDMRULW\�DSSHDUV�XQPRYHG�E\�WKDW�LQHYLWDELOLW\���,W�

PDNHV� RQO\� D� ZHDN� JHVWXUH� WRZDUG� UHOLJLRXV� OLEHUW\� LQ� D
VLQJOH� SDUDJUDSK�� DQWH�� DW� ���� $QG� HYHQ� WKDW� JHVWXUH
LQGLFDWHV� D� PLVXQGHUVWDQGLQJ� RI� UHOLJLRXV� OLEHUW\� LQ� RXU�
1DWLRQ�V� WUDGLWLRQ�� 5HOLJLRXV� OLEHUW\� LV� DERXW� PRUH� WKDQ�
MXVW�WKH�SURWHFWLRQ�IRU��UHOLJLRXV�RUJDQL]DWLRQV�DQG�SHUVRQV�
������ DV� WKH\� VHHN� WR� WHDFK� WKH� SULQFLSOHV� WKDW� DUH� VR� IXO�
ILOOLQJ� DQG� VR� FHQWUDO� WR� WKHLU� OLYHV� DQG� IDLWKV��� � ,ELG��
5HOLJLRXV� OLEHUW\� LV� DERXW� IUHHGRP�RI� DFWLRQ� LQ�PDWWHUV� RI
UHOLJLRQ�JHQHUDOO\��DQG�WKH�VFRSH�RI�WKDW�OLEHUW\�LV�GLUHFWO\
FRUUHODWHG� WR� WKH� FLYLO� UHVWUDLQWV� SODFHG� XSRQ� UHOLJLRXV�
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SUDFWLFH���

$OWKRXJK� RXU� &RQVWLWXWLRQ� SURYLGHV� VRPH� SURWHFWLRQ�
DJDLQVW� VXFK� JRYHUQPHQWDO� UHVWULFWLRQV� RQ� UHOLJLRXV�SUDF�
WLFHV�� WKH�3HRSOH�KDYH� ORQJ� HOHFWHG� WR�DIIRUG�EURDGHU�SUR�
WHFWLRQV� WKDQ� WKLV�&RXUW�V� FRQVWLWXWLRQDO� SUHFHGHQWV�PDQ�
GDWH�� +DG�WKH�PDMRULW\�DOORZHG�WKH�GHILQLWLRQ�RI�PDUULDJH
WR� EH� OHIW� WR� WKH� SROLWLFDO� SURFHVV�DV� WKH� &RQVWLWXWLRQ
UHTXLUHV�WKH� 3HRSOH� FRXOG� KDYH� FRQVLGHUHG� WKH� UHOLJLRXV�
OLEHUW\�LPSOLFDWLRQV�RI�GHYLDWLQJ�IURP�WKH�WUDGLWLRQDO�GHIL�
QLWLRQ� DV� SDUW� RI� WKHLU� GHOLEHUDWLYH� SURFHVV�� � ,QVWHDG�� WKH�
PDMRULW\�V�GHFLVLRQ�VKRUW�FLUFXLWV�WKDW�SURFHVV��ZLWK�SRWHQ�
WLDOO\�UXLQRXV�FRQVHTXHQFHV�IRU�UHOLJLRXV�OLEHUW\��

,9�

3HUKDSV� UHFRJQL]LQJ� WKDW� WKHVH� FDVHV� GR� QRW� DFWXDOO\
LQYROYH� OLEHUW\� DV� LW� KDV� EHHQ� XQGHUVWRRG�� WKH� PDMRULW\�
JRHV� WR� JUHDW� OHQJWKV� WR� DVVHUW� WKDW� LWV� GHFLVLRQ� ZLOO� DG�
YDQFH�WKH��GLJQLW\��RI�VDPH�VH[�FRXSOHV�� $QWH��DW������������
����� � 7KH� IODZ� LQ� WKDW� UHDVRQLQJ�� RI� FRXUVH�� LV� WKDW� WKH�
&RQVWLWXWLRQ� FRQWDLQV� QR� �GLJQLW\�� &ODXVH�� DQG� HYHQ� LI� LW
GLG�� WKH� JRYHUQPHQW� ZRXOG� EH� LQFDSDEOH� RI� EHVWRZLQJ�
GLJQLW\�
+XPDQ�GLJQLW\�KDV�ORQJ�EHHQ�XQGHUVWRRG�LQ�WKLV�FRXQWU\�

WR�EH�LQQDWH�� :KHQ�WKH�)UDPHUV�SURFODLPHG�LQ�WKH�'HFOD�
UDWLRQ� RI� ,QGHSHQGHQFH� WKDW� �DOO� PHQ� DUH� FUHDWHG� HTXDO��

�������
�&RQFHUQV� DERXW� WKUHDWV� WR� UHOLJLRXV� OLEHUW\� LQ� WKLV� FRQWH[W� DUH� QRW�

XQIRXQGHG�� 'XULQJ� WKH� KH\�GD\� RI� DQWLPLVFHJHQDWLRQ� ODZV� LQ� WKLV
FRXQWU\��IRU�LQVWDQFH��9LUJLQLD�LPSRVHG�FULPLQDO�SHQDOWLHV�RQ�PLQLVWHUV
ZKR�SHUIRUPHG�PDUULDJH� LQ� YLRODWLRQ� RI� WKRVH� ODZV�� WKRXJK� WKHLU� UHOL�
JLRQV� ZRXOG� KDYH� SHUPLWWHG� WKHP� WR� SHUIRUP� VXFK� FHUHPRQLHV�� � 9D��
&RGH�$QQ��†��������������

�7KH�PDMRULW\�DOVR�VXJJHVWV�WKDW�PDUULDJH�FRQIHUV��QRELOLW\��RQ�LQGL�
YLGXDOV�� $QWH��DW�����,�DP�XQVXUH�ZKDW�WKDW�PHDQV���3HRSOH�PD\�FKRRVH�
WR�PDUU\� RU� QRW� WR� PDUU\�� � 7KH� GHFLVLRQ� WR� GR� VR� GRHV� QRW� PDNH� RQH�
SHUVRQ�PRUH��QREOH��WKDQ�DQRWKHU� �$QG�WKH�VXJJHVWLRQ�WKDW�$PHULFDQV�
ZKR�FKRRVH�QRW�WR�PDUU\�DUH�LQIHULRU�WR�WKRVH�ZKR�GHFLGH�WR�HQWHU�VXFK�
UHODWLRQVKLSV�LV�VSHFLRXV��
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DQG� �HQGRZHG� E\� WKHLU� &UHDWRU� ZLWK� FHUWDLQ� XQDOLHQDEOH
5LJKWV���WKH\�UHIHUUHG�WR�D�YLVLRQ�RI�PDQNLQG�LQ�ZKLFK�DOO
KXPDQV�DUH�FUHDWHG�LQ�WKH� LPDJH�RI�*RG�DQG�WKHUHIRUH�RI
LQKHUHQW�ZRUWK�� 7KDW�YLVLRQ�LV�WKH�IRXQGDWLRQ�XSRQ�ZKLFK
WKLV�1DWLRQ�ZDV�EXLOW��
7KH� FRUROODU\� RI� WKDW� SULQFLSOH� LV� WKDW� KXPDQ� GLJQLW\

FDQQRW�EH�WDNHQ�DZD\�E\�WKH�JRYHUQPHQW���6ODYHV�GLG�QRW�
ORVH�WKHLU�GLJQLW\��DQ\�PRUH�WKDQ�WKH\�ORVW�WKHLU�KXPDQLW\��
EHFDXVH� WKH� JRYHUQPHQW� DOORZHG� WKHP� WR� EH� HQVODYHG�
7KRVH�KHOG�LQ�LQWHUQPHQW�FDPSV�GLG�QRW�ORVH�WKHLU�GLJQLW\
EHFDXVH�WKH�JRYHUQPHQW�FRQILQHG�WKHP�� $QG�WKRVH�GHQLHG�
JRYHUQPHQWDO� EHQHILWV� FHUWDLQO\� GR� QRW� ORVH� WKHLU� GLJQLW\
EHFDXVH�WKH�JRYHUQPHQW�GHQLHV�WKHP�WKRVH�EHQHILWV�� �7KH�
JRYHUQPHQW� FDQQRW� EHVWRZ� GLJQLW\�� DQG� LW� FDQQRW� WDNH� LW�
DZD\�
7KH�PDMRULW\�V�PXVLQJV�DUH� WKXV�GHHSO\�PLVJXLGHG��EXW

DW�OHDVW�WKRVH�PXVLQJV�FDQ�KDYH�QR�HIIHFW�RQ�WKH�GLJQLW\�RI�
WKH� SHUVRQV� WKH� PDMRULW\� GHPHDQV�� � ,WV� PLVFKDUDFWHUL]D�
WLRQ� RI� WKH� DUJXPHQWV� SUHVHQWHG� E\� WKH� 6WDWHV� DQG� WKHLU�
DPLFL� FDQ�KDYH�QR�HIIHFW�RQ�WKH�GLJQLW\�RI�WKRVH� OLWLJDQWV��
,WV�UHMHFWLRQ�RI�ODZV�SUHVHUYLQJ�WKH�WUDGLWLRQDO�GHILQLWLRQ�RI�
PDUULDJH� FDQ� KDYH�QR� HIIHFW� RQ� WKH� GLJQLW\� RI� WKH� SHRSOH�
ZKR� YRWHG� IRU� WKHP�� � ,WV� LQYDOLGDWLRQ� RI� WKRVH� ODZV� FDQ�
KDYH�QR�HIIHFW�RQ�WKH�GLJQLW\�RI�WKH�SHRSOH�ZKR�FRQWLQXH�WR
DGKHUH� WR� WKH� WUDGLWLRQDO� GHILQLWLRQ� RI�PDUULDJH�� �$QG� LWV�
GLVGDLQ�IRU�WKH�XQGHUVWDQGLQJV�RI�OLEHUW\�DQG�GLJQLW\�XSRQ
ZKLFK�WKLV�1DWLRQ�ZDV� IRXQGHG�FDQ�KDYH�QR�HIIHFW�RQ� WKH�
GLJQLW\�RI�$PHULFDQV�ZKR�FRQWLQXH�WR�EHOLHYH�LQ�WKHP��

�� �� ��

2XU�&RQVWLWXWLRQ�OLNH�WKH�'HFODUDWLRQ�RI�,QGHSHQGHQFH
EHIRUH�LW�ZDV�SUHGLFDWHG�RQ�D�VLPSOH�WUXWK��2QH�V�OLEHUW\��
QRW�WR�PHQWLRQ�RQH�V�GLJQLW\��ZDV�VRPHWKLQJ�WR�EH�VKLHOGHG
IURP�QRW�SURYLGHG�E\�WKH�6WDWH�� �7RGD\�V�GHFLVLRQ�FDVWV�
WKDW�WUXWK�DVLGH���,Q�LWV�KDVWH�WR�UHDFK�D�GHVLUHG�UHVXOW��WKH�
PDMRULW\�PLVDSSOLHV� D� FODXVH� IRFXVHG� RQ� �GXH� SURFHVV�� WR
DIIRUG� VXEVWDQWLYH� ULJKWV�� GLVUHJDUGV� WKH� PRVW� SODXVLEOH�
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XQGHUVWDQGLQJ� RI� WKH� �OLEHUW\�� SURWHFWHG� E\� WKDW� FODXVH��
DQG� GLVWRUWV� WKH� SULQFLSOHV� RQ� ZKLFK� WKLV� 1DWLRQ� ZDV
IRXQGHG�� ,WV�GHFLVLRQ�ZLOO�KDYH� LQHVWLPDEOH�FRQVHTXHQFHV
IRU� RXU� &RQVWLWXWLRQ� DQG� RXU� VRFLHW\�� ,� UHVSHFWIXOO\�
GLVVHQW��
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7+20$6�MRLQ��GLVVHQWLQJ��

8QWLO�WKH�IHGHUDO�FRXUWV�LQWHUYHQHG��WKH�$PHULFDQ�SHRSOH
ZHUH� HQJDJHG� LQ� D� GHEDWH� DERXW� ZKHWKHU� WKHLU� 6WDWHV
VKRXOG� UHFRJQL]H� VDPH�VH[� PDUULDJH��� � 7KH� TXHVWLRQ� LQ�
�������

�,�XVH�WKH�SKUDVH��UHFRJQL]H�PDUULDJH��DV�VKRUWKDQG�IRU�LVVXLQJ�PDU�
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WKHVH� FDVHV��KRZHYHU�� LV�QRW�ZKDW�6WDWHV� VKRXOG�GR�DERXW�
VDPH�VH[�PDUULDJH�EXW�ZKHWKHU�WKH�&RQVWLWXWLRQ�DQVZHUV�
WKDW� TXHVWLRQ� IRU� WKHP�� ,W� GRHV� QRW�� 7KH� &RQVWLWXWLRQ�
OHDYHV� WKDW� TXHVWLRQ� WR� EH� GHFLGHG� E\� WKH� SHRSOH� RI� HDFK�
6WDWH��

,�

7KH�&RQVWLWXWLRQ�VD\V�QRWKLQJ�DERXW�D�ULJKW�WR�VDPH�VH[�
PDUULDJH�� EXW� WKH� &RXUW� KROGV� WKDW� WKH� WHUP� �OLEHUW\�� LQ
WKH� 'XH� 3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK� $PHQGPHQW�
HQFRPSDVVHV�WKLV�ULJKW�� 2XU�1DWLRQ�ZDV�IRXQGHG�XSRQ�WKH
SULQFLSOH� WKDW� HYHU\� SHUVRQ� KDV� WKH� XQDOLHQDEOH� ULJKW� WR�
OLEHUW\��EXW�OLEHUW\�LV�D�WHUP�RI�PDQ\�PHDQLQJV���)RU�FODV�
VLFDO� OLEHUDOV�� LW�PD\�LQFOXGH�HFRQRPLF�ULJKWV�QRZ� OLPLWHG�
E\� JRYHUQPHQW� UHJXODWLRQ�� )RU� VRFLDO� GHPRFUDWV�� LW�
PD\�LQFOXGH�WKH�ULJKW�WR�D�YDULHW\�RI�JRYHUQPHQW�EHQHILWV��
)RU� WRGD\�V� PDMRULW\�� LW� KDV� D� GLVWLQFWLYHO\� SRVWPRGHUQ�
PHDQLQJ�
7R�SUHYHQW� ILYH�XQHOHFWHG� -XVWLFHV� IURP� LPSRVLQJ� WKHLU

SHUVRQDO� YLVLRQ� RI� OLEHUW\� XSRQ� WKH� $PHULFDQ� SHRSOH�� WKH�
&RXUW� KDV� KHOG� WKDW� �OLEHUW\�� XQGHU� WKH� 'XH� 3URFHVV�
&ODXVH� VKRXOG� EH�XQGHUVWRRG� WR� SURWHFW� RQO\� WKRVH� ULJKWV�
WKDW�DUH�� �GHHSO\�URRWHG�LQ�WKLV�1DWLRQ�V�KLVWRU\�DQG�WUDGL�
WLRQ�� ���:DVKLQJWRQ�Y��*OXFNVEHUJ������8��6���������������
�������� $QG�LW�LV�EH\RQG�GLVSXWH�WKDW�WKH�ULJKW�WR�VDPH�VH[�
PDUULDJH�LV�QRW�DPRQJ�WKRVH�ULJKWV�� 6HH�8QLWHG�6WDWHV�Y��
:LQGVRU�� ����8��6�� BBB�� BBB� ������� �$/,72�� -��� GLVVHQWLQJ�
�VOLS�RS���DW����� ,QGHHG��

�,Q� WKLV� FRXQWU\�� QR� 6WDWH� SHUPLWWHG� VDPH�VH[� PDU�
ULDJH�XQWLO�WKH�0DVVDFKXVHWWV�6XSUHPH�-XGLFLDO�&RXUW
KHOG� LQ� ����� WKDW� OLPLWLQJ� PDUULDJH� WR� RSSRVLWH�VH[�
FRXSOHV� YLRODWHG� WKH� 6WDWH� &RQVWLWXWLRQ�� 6HH�
*RRGULGJH�Y��'HSDUWPHQW�RI�3XEOLF�+HDOWK������0DVV��

�������

ULDJH� OLFHQVHV� DQG� FRQIHUULQJ� WKRVH� VSHFLDO� EHQHILWV� DQG� REOLJDWLRQV
SURYLGHG�XQGHU�VWDWH�ODZ�IRU�PDUULHG�SHUVRQV��
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����� ����1��(���G� ����� � 1RU� LV� WKH� ULJKW� WR� VDPH�VH[�
PDUULDJH�GHHSO\� URRWHG� LQ� WKH� WUDGLWLRQV� RI� RWKHU�QD�
WLRQV�� 1R�FRXQWU\�DOORZHG�VDPH�VH[�FRXSOHV�WR�PDUU\
XQWLO�WKH�1HWKHUODQGV�GLG�VR�LQ�������
�:KDW� >WKRVH� DUJXLQJ� LQ� IDYRU� RI� D� FRQVWLWXWLRQDO�

ULJKW�WR�VDPH�VH[�PDUULDJH@�VHHN��WKHUHIRUH��LV�QRW�WKH�
SURWHFWLRQ�RI�D�GHHSO\�URRWHG�ULJKW�EXW�WKH�UHFRJQLWLRQ
RI�D�YHU\�QHZ�ULJKW��DQG�WKH\�VHHN�WKLV�LQQRYDWLRQ�QRW
IURP�D�OHJLVODWLYH�ERG\�HOHFWHG�E\�WKH�SHRSOH��EXW�IURP�
XQHOHFWHG� MXGJHV�� )DFHG�ZLWK�VXFK�D� UHTXHVW�� MXGJHV
KDYH�FDXVH�IRU�ERWK�FDXWLRQ�DQG�KXPLOLW\��� ,G���DW�BBB�
�VOLS�RS���DW�������IRRWQRWH�RPLWWHG���

)RU�WRGD\�V�PDMRULW\��LW�GRHV�QRW�PDWWHU�WKDW�WKH�ULJKW�WR
VDPH�VH[� PDUULDJH� ODFNV� GHHS� URRWV� RU� HYHQ� WKDW� LW� LV�
FRQWUDU\�WR�ORQJ�HVWDEOLVKHG�WUDGLWLRQ���7KH�-XVWLFHV�LQ�WKH�
PDMRULW\� FODLP� WKH�DXWKRULW\� WR� FRQIHU� FRQVWLWXWLRQDO�SUR�
WHFWLRQ�XSRQ�WKDW�ULJKW�VLPSO\�EHFDXVH�WKH\�EHOLHYH�WKDW�LW�
LV�IXQGDPHQWDO��

,,�

$WWHPSWLQJ�WR�FLUFXPYHQW�WKH�SUREOHP�SUHVHQWHG�E\�WKH
QHZQHVV� RI� WKH� ULJKW� IRXQG� LQ� WKHVH� FDVHV�� WKH� PDMRULW\
FODLPV� WKDW� WKH� LVVXH� LV� WKH� ULJKW� WR� HTXDO� WUHDWPHQW�
1RWLQJ�WKDW�PDUULDJH�LV�D�IXQGDPHQWDO�ULJKW��WKH�PDMRULW\
DUJXHV� WKDW�D�6WDWH�KDV�QR� YDOLG� UHDVRQ� IRU�GHQ\LQJ� WKDW�
ULJKW� WR� VDPH�VH[� FRXSOHV�� 7KLV� UHDVRQLQJ� LV� GHSHQGHQW�
XSRQ� D� SDUWLFXODU� XQGHUVWDQGLQJ� RI� WKH� SXUSRVH� RI� FLYLO�
PDUULDJH�� � $OWKRXJK� WKH� &RXUW� H[SUHVVHV� WKH� SRLQW� LQ
ORIWLHU� WHUPV�� LWV� DUJXPHQW� LV� WKDW� WKH� IXQGDPHQWDO� SXU�
SRVH�RI�PDUULDJH�LV�WR�SURPRWH�WKH�ZHOO�EHLQJ�RI�WKRVH�ZKR�
FKRRVH�WR�PDUU\���0DUULDJH�SURYLGHV�HPRWLRQDO�IXOILOOPHQW�
DQG�WKH�SURPLVH�RI�VXSSRUW�LQ�WLPHV�RI�QHHG�� $QG�E\�EHQH�
ILWLQJ� SHUVRQV� ZKR� FKRRVH� WR� ZHG�� PDUULDJH� LQGLUHFWO\
EHQHILWV� VRFLHW\� EHFDXVH� SHUVRQV� ZKR� OLYH� LQ� VWDEOH�� IXO�
ILOOLQJ�� DQG�VXSSRUWLYH�UHODWLRQVKLSV�PDNH�EHWWHU� FLWL]HQV��
,W� LV� IRU� WKHVH� UHDVRQV�� WKH� DUJXPHQW� JRHV�� WKDW� 6WDWHV�
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HQFRXUDJH�DQG�IRUPDOL]H�PDUULDJH��FRQIHU�VSHFLDO�EHQHILWV
RQ�PDUULHG�SHUVRQV��DQG�DOVR� LPSRVH�VRPH�VSHFLDO�REOLJD�
WLRQV�� 7KLV�XQGHUVWDQGLQJ�RI�WKH�6WDWHV��UHDVRQV�IRU�UHFRJ�
QL]LQJ�PDUULDJH�HQDEOHV�WKH�PDMRULW\�WR�DUJXH�WKDW�VDPH�
VH[�PDUULDJH�VHUYHV�WKH�6WDWHV��REMHFWLYHV�LQ�WKH�VDPH�ZD\
DV�RSSRVLWH�VH[�PDUULDJH��
7KLV� XQGHUVWDQGLQJ� RI� PDUULDJH�� ZKLFK� IRFXVHV� DOPRVW

HQWLUHO\�RQ�WKH�KDSSLQHVV�RI�SHUVRQV�ZKR�FKRRVH�WR�PDUU\�
LV�VKDUHG�E\�PDQ\�SHRSOH�WRGD\��EXW�LW�LV�QRW�WKH�WUDGLWLRQDO�
RQH�� )RU�PLOOHQQLD��PDUULDJH� ZDV� LQH[WULFDEO\� OLQNHG� WR�
WKH� RQH� WKLQJ� WKDW� RQO\� DQ� RSSRVLWH�VH[� FRXSOH� FDQ� GR��
SURFUHDWH�
$GKHUHQWV� WR�GLIIHUHQW� VFKRROV� RI� SKLORVRSK\�XVH� GLIIHU�

HQW� WHUPV� WR� H[SODLQ� ZK\� VRFLHW\� VKRXOG� IRUPDOL]H� PDU�
ULDJH� DQG� DWWDFK� VSHFLDO� EHQHILWV� DQG� REOLJDWLRQV� WR� SHU�
VRQV� ZKR� PDUU\�� +HUH�� WKH� 6WDWHV� GHIHQGLQJ� WKHLU
DGKHUHQFH� WR� WKH� WUDGLWLRQDO� XQGHUVWDQGLQJ� RI� PDUULDJH
KDYH�H[SODLQHG�WKHLU�SRVLWLRQ�XVLQJ�WKH�SUDJPDWLF�YRFDEX�
ODU\�WKDW�FKDUDFWHUL]HV�PRVW�$PHULFDQ�SROLWLFDO�GLVFRXUVH�
7KHLU�EDVLF�DUJXPHQW�LV�WKDW�6WDWHV�IRUPDOL]H�DQG�SURPRWH�
PDUULDJH�� XQOLNH� RWKHU� IXOILOOLQJ� KXPDQ� UHODWLRQVKLSV�� LQ
RUGHU�WR�HQFRXUDJH�SRWHQWLDOO\�SURFUHDWLYH�FRQGXFW�WR�WDNH
SODFH�ZLWKLQ�D� ODVWLQJ�XQLW�WKDW�KDV� ORQJ�EHHQ�WKRXJKW�WR
SURYLGH� WKH� EHVW� DWPRVSKHUH� IRU� UDLVLQJ� FKLOGUHQ�� � 7KH\
WKXV�DUJXH�WKDW� WKHUH� DUH� UHDVRQDEOH� VHFXODU� JURXQGV�IRU
UHVWULFWLQJ�PDUULDJH�WR�RSSRVLWH�VH[�FRXSOHV��
,I�WKLV�WUDGLWLRQDO�XQGHUVWDQGLQJ�RI�WKH�SXUSRVH�RI�PDU�

ULDJH�GRHV�QRW�ULQJ�WUXH�WR�DOO�HDUV�WRGD\��WKDW�LV�SUREDEO\�
EHFDXVH� WKH� WLH� EHWZHHQ� PDUULDJH� DQG� SURFUHDWLRQ� KDV
IUD\HG�� 7RGD\��IRU�LQVWDQFH��PRUH�WKDQ�����RI�DOO�FKLOGUHQ�
LQ� WKLV� FRXQWU\�DUH� ERUQ� WR�XQPDUULHG�ZRPHQ��� �7KLV�GH�
�������

�6HH��H�J���'HSW��RI�+HDOWK�DQG�+XPDQ�6HUYLFHV��&HQWHUV� IRU�'LVHDVH�
&RQWURO� DQG� 3UHYHQWLRQ�� 1DWLRQDO� &HQWHU� IRU� +HDOWK� 6WDWLVWLFV�� '��
0DUWLQ��%��+DPLOWRQ��0��2VWHUPDQ��6��&XUWLQ����7��0DWWKHZV��%LUWKV��
)LQDO� 'DWD� IRU� ������ ���1DWLRQDO� 9LWDO� 6WDWLVWLFV� 5HSRUWV��1R�� ��� S���
�-DQ�� ���� ������� RQOLQH� DW� KWWS���ZZZ�FGF�JRY�QFKV�GDWD�QYVU�QYVU����
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YHORSPHQW� XQGRXEWHGO\� LV� ERWK� D� FDXVH� DQG� D� UHVXOW� RI
FKDQJHV�LQ�RXU�VRFLHW\�V�XQGHUVWDQGLQJ�RI�PDUULDJH�
:KLOH�� IRU� PDQ\�� WKH� DWWULEXWHV� RI� PDUULDJH� LQ� ��VW�

FHQWXU\� $PHULFD� KDYH� FKDQJHG�� WKRVH� 6WDWHV� WKDW� GR� QRW�
ZDQW� WR� UHFRJQL]H� VDPH�VH[�PDUULDJH� KDYH� QRW� \HW� JLYHQ
XS�RQ�WKH�WUDGLWLRQDO�XQGHUVWDQGLQJ�� 7KH\�ZRUU\�WKDW�E\�
RIILFLDOO\� DEDQGRQLQJ� WKH� ROGHU� XQGHUVWDQGLQJ�� WKH\� PD\
FRQWULEXWH� WR� PDUULDJH�V� IXUWKHU� GHFD\�� � ,W� LV� IDU� EH\RQG
WKH� RXWHU� UHDFKHV� RI� WKLV�&RXUW�V� DXWKRULW\� WR� VD\� WKDW� D�
6WDWH� PD\� QRW� DGKHUH� WR� WKH� XQGHUVWDQGLQJ� RI� PDUULDJH�
WKDW�KDV�ORQJ�SUHYDLOHG��QRW�MXVW�LQ�WKLV�FRXQWU\�DQG�RWKHUV
ZLWK� VLPLODU� FXOWXUDO� URRWV�� EXW�DOVR� LQ�D� JUHDW�YDULHW\� RI
FRXQWULHV�DQG�FXOWXUHV�DOO�DURXQG�WKH�JOREH�
$V�,�ZURWH�LQ�:LQGVRU��

�7KH� IDPLO\� LV�DQ�DQFLHQW�DQG�XQLYHUVDO�KXPDQ�LQ�
VWLWXWLRQ��)DPLO\�VWUXFWXUH�UHIOHFWV�WKH�FKDUDFWHULVWLFV
RI�D�FLYLOL]DWLRQ��DQG�FKDQJHV� LQ� IDPLO\�VWUXFWXUH�DQG�
LQ� WKH� SRSXODU� XQGHUVWDQGLQJ� RI� PDUULDJH� DQG� WKH
IDPLO\�FDQ�KDYH�SURIRXQG�HIIHFWV���3DVW�FKDQJHV�LQ�WKH
XQGHUVWDQGLQJ�RI�PDUULDJH�IRU�H[DPSOH��WKH�JUDGXDO
DVFHQGDQFH�RI�WKH�LGHD�WKDW�URPDQWLF�ORYH�LV�D�SUHUHT�
XLVLWH� WR� PDUULDJH�KDYH� KDG� IDU�UHDFKLQJ� FRQVH�
TXHQFHV�� %XW�WKH�SURFHVV�E\�ZKLFK�VXFK�FRQVHTXHQFHV�
FRPH� DERXW� LV� FRPSOH[�� LQYROYLQJ� WKH� LQWHUDFWLRQ� RI
QXPHURXV�IDFWRUV��DQG�WHQGV�WR�RFFXU�RYHU�DQ�H[WHQGHG�
SHULRG�RI�WLPH�
�:H� FDQ� H[SHFW� VRPHWKLQJ� VLPLODU� WR� WDNH� SODFH� LI�

VDPH�VH[� PDUULDJH� EHFRPHV� ZLGHO\� DFFHSWHG�� � 7KH�
ORQJ�WHUP� FRQVHTXHQFHV� RI� WKLV� FKDQJH� DUH� QRW� QRZ
NQRZQ�DQG�DUH�XQOLNHO\� WR� EH� DVFHUWDLQDEOH� IRU�VRPH�

�������

QYVU��B���SGI� �DOO� ,QWHUQHW� PDWHULDOV� DV� YLVLWHG� -XQH� ���� ������ DQG
DYDLODEOH� LQ�&OHUN�RI�&RXUW�V�FDVH� ILOH���FI��'HSW��RI�+HDOWK�DQG�+XPDQ
6HUYLFHV��&HQWHUV�IRU�'LVHDVH�&RQWURO�DQG�3UHYHQWLRQ��1DWLRQDO�&HQWHU�
IRU�+HDOWK� 6WDWLVWLFV� �1&+6��� 6�� 9HQWXUD��&KDQJLQJ� 3DWWHUQV� RI�1RQ�
PDUWLDO� &KLOGEHDULQJ� LQ� WKH� 8QLWHG� 6WDWHV�� 1&+6� 'DWD� %ULHI�� 1R�� ��
�0D\��������RQOLQH�DW�KWWS���ZZZ�FGF�JRY�QFKV�GDWD�GDWDEULHI�GE���SGI��
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WLPH�WR�FRPH���7KHUH�DUH�WKRVH�ZKR�WKLQN�WKDW�DOORZ�
LQJ� VDPH�VH[� PDUULDJH� ZLOO� VHULRXVO\� XQGHUPLQH� WKH
LQVWLWXWLRQ� RI� PDUULDJH�� � 2WKHUV� WKLQN� WKDW� UHFRJQL��
WLRQ� RI� VDPH�VH[� PDUULDJH� ZLOO� IRUWLI\� D� QRZ�VKDN\�
LQVWLWXWLRQ��
�$W�SUHVHQW��QR�RQH�LQFOXGLQJ�VRFLDO�VFLHQWLVWV��SKL�

ORVRSKHUV�� DQG� KLVWRULDQV�FDQ� SUHGLFW� ZLWK� DQ\� FHU�
WDLQW\�ZKDW�WKH�ORQJ�WHUP�UDPLILFDWLRQV�RI�ZLGHVSUHDG�
DFFHSWDQFH�RI�VDPH�VH[�PDUULDJH�ZLOO�EH�� �$QG�MXGJHV�
DUH� FHUWDLQO\� QRW� HTXLSSHG� WR� PDNH� VXFK� DQ� DVVHVV�
PHQW�� 7KH�0HPEHUV�RI�WKLV�&RXUW�KDYH�WKH�DXWKRULW\�
DQG�WKH�UHVSRQVLELOLW\�WR�LQWHUSUHW�DQG�DSSO\�WKH�&RQ�
VWLWXWLRQ�� 7KXV��LI�WKH�&RQVWLWXWLRQ�FRQWDLQHG�D�SURYL�
VLRQ�JXDUDQWHHLQJ� WKH� ULJKW� WR�PDUU\�D�SHUVRQ� RI�WKH�
VDPH� VH[�� LW�ZRXOG�EH� RXU�GXW\� WR� HQIRUFH� WKDW�ULJKW�
%XW�WKH�&RQVWLWXWLRQ�VLPSO\�GRHV�QRW�VSHDN�WR�WKH�LV�
VXH� RI� VDPH�VH[�PDUULDJH�� � ,Q� RXU� V\VWHP� RI� JRYHUQ�
PHQW��XOWLPDWH�VRYHUHLJQW\�UHVWV�ZLWK�WKH�SHRSOH��DQG�
WKH�SHRSOH�KDYH�WKH�ULJKW�WR�FRQWURO�WKHLU�RZQ�GHVWLQ\��
$Q\� FKDQJH� RQ�D�TXHVWLRQ� VR� IXQGDPHQWDO� VKRXOG� EH�
PDGH� E\� WKH� SHRSOH� WKURXJK� WKHLU� HOHFWHG� RIILFLDOV���
����8��6���DW�BBB��GLVVHQWLQJ�RSLQLRQ���VOLS�RS���DW������
�FLWDWLRQV�DQG�IRRWQRWHV�RPLWWHG���

,,,�

7RGD\�V� GHFLVLRQ� XVXUSV� WKH� FRQVWLWXWLRQDO� ULJKW� RI� WKH
SHRSOH� WR� GHFLGH�ZKHWKHU� WR� NHHS� RU� DOWHU� WKH� WUDGLWLRQDO�
XQGHUVWDQGLQJ� RI� PDUULDJH�� � 7KH� GHFLVLRQ� ZLOO� DOVR� KDYH�
RWKHU�LPSRUWDQW�FRQVHTXHQFHV�
,W�ZLOO�EH�XVHG�WR�YLOLI\�$PHULFDQV�ZKR�DUH�XQZLOOLQJ�WR

DVVHQW�WR�WKH�QHZ�RUWKRGR[\�� ,Q�WKH�FRXUVH�RI�LWV�RSLQLRQ�
WKH�PDMRULW\� FRPSDUHV� WUDGLWLRQDO�PDUULDJH� ODZV� WR� ODZV�
WKDW� GHQLHG� HTXDO� WUHDWPHQW� IRU� $IULFDQ�$PHULFDQV� DQG�
ZRPHQ�� (�J��� DQWH�� DW� ������� � 7KH� LPSOLFDWLRQV� RI� WKLV
DQDORJ\�ZLOO�EH�H[SORLWHG�E\�WKRVH�ZKR�DUH�GHWHUPLQHG�WR�
VWDPS�RXW�HYHU\�YHVWLJH�RI�GLVVHQW��
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3HUKDSV�UHFRJQL]LQJ�KRZ�LWV�UHDVRQLQJ�PD\�EH�XVHG��WKH
PDMRULW\�DWWHPSWV��WRZDUG� WKH�HQG�RI� LWV� RSLQLRQ��WR� UHDV�
VXUH�WKRVH�ZKR�RSSRVH�VDPH�VH[�PDUULDJH�WKDW�WKHLU�ULJKWV
RI� FRQVFLHQFH�ZLOO� EH� SURWHFWHG�� �$QWH�� DW� ������� :H�ZLOO�
VRRQ� VHH�ZKHWKHU� WKLV� SURYHV� WR� EH� WUXH�� � ,� DVVXPH� WKDW�
WKRVH�ZKR�FOLQJ�WR�ROG�EHOLHIV�ZLOO�EH�DEOH�WR�ZKLVSHU�WKHLU�
WKRXJKWV�LQ�WKH�UHFHVVHV�RI�WKHLU�KRPHV��EXW�LI�WKH\�UHSHDW
WKRVH�YLHZV�LQ�SXEOLF��WKH\�ZLOO�ULVN�EHLQJ�ODEHOHG�DV�ELJRWV�
DQG� WUHDWHG� DV� VXFK� E\� JRYHUQPHQWV�� HPSOR\HUV�� DQG�
VFKRROV��
7KH� V\VWHP� RI� IHGHUDOLVP� HVWDEOLVKHG� E\� RXU� &RQVWLWX�

WLRQ�SURYLGHV�D�ZD\�IRU�SHRSOH�ZLWK�GLIIHUHQW�EHOLHIV�WR�OLYH�
WRJHWKHU�LQ�D�VLQJOH�QDWLRQ���,I�WKH� LVVXH�RI�VDPH�VH[�PDU�
ULDJH�KDG�EHHQ� OHIW�WR�WKH�SHRSOH�RI�WKH�6WDWHV�� LW� LV�OLNHO\�
WKDW�VRPH�6WDWHV�ZRXOG�UHFRJQL]H�VDPH�VH[�PDUULDJH�DQG�
RWKHUV� ZRXOG� QRW�� ,W� LV� DOVR� SRVVLEOH� WKDW� VRPH� 6WDWHV
ZRXOG� WLH� UHFRJQLWLRQ� WR� SURWHFWLRQ� IRU� FRQVFLHQFH� ULJKWV�
7KH�PDMRULW\� WRGD\�PDNHV� WKDW� LPSRVVLEOH� �%\� LPSRVLQJ�
LWV� RZQ� YLHZV� RQ� WKH� HQWLUH� FRXQWU\�� WKH� PDMRULW\� IDFLOL�
WDWHV� WKH� PDUJLQDOL]DWLRQ� RI� WKH� PDQ\� $PHULFDQV� ZKR�
KDYH� WUDGLWLRQDO� LGHDV�� � 5HFDOOLQJ� WKH�KDUVK� WUHDWPHQW� RI�
JD\V�DQG�OHVELDQV� LQ�WKH�SDVW��VRPH�PD\�WKLQN�WKDW�WXUQ��
DERXW�LV�IDLU�SOD\�� %XW�LI�WKDW�VHQWLPHQW�SUHYDLOV��WKH�1D��
WLRQ�ZLOO�H[SHULHQFH�ELWWHU�DQG�ODVWLQJ�ZRXQGV�
7RGD\�V�GHFLVLRQ�ZLOO�DOVR�KDYH� D� IXQGDPHQWDO�HIIHFW� RQ�

WKLV�&RXUW� DQG� LWV� DELOLW\� WR�XSKROG� WKH� UXOH� RI� ODZ�� � ,I�D�
EDUH�PDMRULW\� RI�-XVWLFHV� FDQ� LQYHQW�D�QHZ� ULJKW� DQG� LP�
SRVH� WKDW� ULJKW� RQ� WKH� UHVW� RI� WKH� FRXQWU\�� WKH� RQO\� UHDO�
OLPLW�RQ�ZKDW�IXWXUH�PDMRULWLHV�ZLOO� EH�DEOH� WR�GR� LV� WKHLU
RZQ�VHQVH�RI�ZKDW�WKRVH�ZLWK�SROLWLFDO�SRZHU�DQG�FXOWXUDO
LQIOXHQFH� DUH�ZLOOLQJ� WR� WROHUDWH�� �(YHQ� HQWKXVLDVWLF� VXS�
SRUWHUV�RI�VDPH�VH[�PDUULDJH�VKRXOG�ZRUU\�DERXW�WKH�VFRSH
RI�WKH�SRZHU�WKDW�WRGD\�V�PDMRULW\�FODLPV��
7RGD\�V� GHFLVLRQ� VKRZV� WKDW� GHFDGHV� RI� DWWHPSWV� WR�

UHVWUDLQ�WKLV�&RXUW�V�DEXVH�RI�LWV�DXWKRULW\�KDYH�IDLOHG���$�
OHVVRQ� WKDW� VRPH� ZLOO� WDNH� IURP� WRGD\�V� GHFLVLRQ� LV� WKDW�
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SUHDFKLQJ� DERXW� WKH� SURSHU� PHWKRG� RI� LQWHUSUHWLQJ� WKH�
&RQVWLWXWLRQ� RU� WKH� YLUWXHV� RI� MXGLFLDO� VHOI�UHVWUDLQW� DQG
KXPLOLW\� FDQQRW� FRPSHWH� ZLWK� WKH� WHPSWDWLRQ� WR� DFKLHYH
ZKDW�LV�YLHZHG�DV�D�QREOH�HQG�E\�DQ\�SUDFWLFDEOH�PHDQV� �,�
GR�QRW�GRXEW� WKDW�P\�FROOHDJXHV�LQ�WKH�PDMRULW\�VLQFHUHO\�
VHH�LQ�WKH�&RQVWLWXWLRQ�D�YLVLRQ�RI�OLEHUW\�WKDW�KDSSHQV�WR�
FRLQFLGH� ZLWK� WKHLU� RZQ�� %XW� WKLV� VLQFHULW\� LV� FDXVH� IRU�
FRQFHUQ��QRW� FRPIRUW�� :KDW� LW� HYLGHQFHV� LV� WKH� GHHS� DQG
SHUKDSV� LUUHPHGLDEOH� FRUUXSWLRQ� RI� RXU� OHJDO� FXOWXUH�V
FRQFHSWLRQ�RI�FRQVWLWXWLRQDO�LQWHUSUHWDWLRQ�
� 0RVW�$PHULFDQV�XQGHUVWDQGDEO\�ZLOO�FKHHU�RU�ODPHQW�
WRGD\�V� GHFLVLRQ� EHFDXVH� RI� WKHLU� YLHZV� RQ� WKH� LVVXH� RI
VDPH�VH[� PDUULDJH�� � %XW� DOO� $PHULFDQV�� ZKDWHYHU� WKHLU�
WKLQNLQJ�RQ� WKDW� LVVXH��VKRXOG�ZRUU\�DERXW�ZKDW� WKH�PD�
MRULW\�V�FODLP�RI�SRZHU�SRUWHQGV��

263 



264 



’

the first of New Jersey’s two marriage equality 

obligations of marriage as different sex couples, stating that the “unequal dispensation of rights 

Constitution.”  
The High Court split on the remedy, with a slim majority stating that the “State can fulfill 

obligations of civil marriage.” 

Thereafter, the Act’s Civil Unions Review Commission (CURC) was formed, held 

in Aid of Litigants’ Rights.  Unfortunately, just like present day, the Court was strained by 
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in 2002 to Judge Jacobson’s 

community’s pursuit of 

nation’s history 

“a 
practicing homosexual”

less than an hour with only one “no” vote.

New Jersey’s marriage equality 
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–

their children”; and, they concluded, the legislature’s adoption of the Civil Unions Act created 
“[s]eparate treatment .”

the work of many in a true “labor of love” that finally got us to the top of the mountain.  
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local officials’ issuance of marriage licenses, alleging 
local officials’ refusal to issue marriage licenses to 

the statute’s repugnancy to the Constitution is 
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sex couples’ appeal of trial 
court’
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–
–

local officials’ issuance of marriage licenses. Plaintiffs’ 

that New Jersey’s marriage statutes authorize a marriage 

Defendants filed a motion to dismiss plaintiffs’ complaint 
–
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defendants’ motion was converted to a motion for 

rejecting plaintiffs’ claims and upholding the 
constitutionality of New Jersey’s statutory provisions that 

rejecting plaintiffs’ claim that they have a fundamental 

In rejecting plaintiffs’ equal protection claim, the court 

is not determinative of the statute’s 

judgment dismissing plaintiffs’ complaint.

on legislative findings and declarations that “[t]here are a 

individual,” – ; that “

emotional health of their participants,” 
– ; and that “[b]ecause of the material and other 

participating in them,” 
–

–

who “have a common residence and are otherwise jointly 
responsible for each other’s common welfare as 

ownership of real or personal property,” 
– , who “agree to be jointly responsible for 

each other’s basic living expenses during the domestic 
partnership,” –

–

– . Upon issuance of this certificate, a patient’s 

right of visitation in a health care facility as a patient’s 
–

–

deceased domestic partner’s organs for statutorily 
–

Partnership Act also amends the State’s tax laws to give 
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domestic partners the same exemption from the State’s 

– – –

–
domestic partner as a “dependent” under the Gross 

–

– – –
– – –

person’s domestic partner, –
– –
– –

– –
– – –

– –

and control the disposition of a partner’s remains, and 

married couples. Rather, plaintiffs’ claim is that even if 

mind that those provisions “represent[ ] the considered 

representatives” and therefore are entitled to a strong 

. This presumption “can be rebutted 
only upon a showing that the statute’s ‘repugnancy to the 
Constitution is clear beyond a reasonable doubt.’ ” 

concerning “the wisdom or policy of a statute” should 

social mores. “To yield to the impulse to [invalidate 

democracy.” 

Plaintiffs’ claim of a constitutional right to recognition of 

Sojourner A. v. N.J. Dep’t of 
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plaintiffs’ due process claim in section I of this opinion 

–

–
–

– This right of privacy “embraces 

of consenting adults to engage in sexual conduct.” 
–

“fundamental.” –

–

sex couples’

as to spouses involves “political and economic issues to 
be decided by the elected representatives of the people.” 

–

institution of marriage to members of the opposite sex “is 
based upon the state’s recognition that 

children,” and that “marriage is so 

laws to the legal union of one man and one woman,” 

–
–

Dep’t of Pub. Health,

sex domestic partners violated the “common 
benefits” provision of the Vermont Constitution, but that 

–

–
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–

should “look to ‘the traditions and [collective] conscience 

rooted [there] ... as to be ranked as fundamental.’ ” 
v. S. Jersey Nat’l Bank,

of the United States has recently reaffirmed that “the Due 

‘deeply rooted in this Nation’s history and tradition,’ and 
‘implicit in the concept of ordered liberty,’ such that 
‘neither liberty nor justice would exist if they were 
sacrificed.’ ” 

– –

constitutional protection to “fundamental rights found to 

process judicial review.” 

a “fundamental right [ ] ... deeply rooted in our legal 
tradition.” To the contrary, as we observed in 

–

marriages is that only persons who can become ‘man 
and wife’ have the capacity to enter marriage.

Plaintiffs’ claim that a right to marriage between members 

text, this Nation’s history and traditions or contemporary 

–

, to any other state’s law that recognizes same

Congress that refer to “marriage” or “spouse” shall be 

sex. Plaintiffs describe marriage as simply a “compelling 

can occur between two adults”—

—

opposite sex to “make a strong and meaningful lifetime 
commitment to each other,” the State must extend the 

–

–
–

–
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, the Court noted that “many 

an expression of personal dedication.” In 

, the Court “recognized that the right ‘to 
marry, establish a home and bring up children’ is a central 
part of the liberty protected by the Due Process Clause,” 
and described marriage “as ‘fundamental to the very 
existence and survival of the race.’ ” (Citations omitted).

the court concluded that “

concept of ordered liberty.” Similarly, in 
concluded that “same sex marriage is not a ‘fundamental 
right’ protected by the due process clause, because that 

is not ‘deeply rooted in this 
Nation’s history and tradition.’ ” 

(noting that “[t]he 

within a family, is as old as the book of Genesis.”).

Plaintiffs argue that the State’

between members of the opposite sex constitutes “circular 
reasoning,”—

–81. However, plaintiffs’ argument 

premise that there is no difference between a “compelling 
and definitive expression of love and commitment” 

difference between these arguments is that the State’s 

nation’s religious and social values, while plaintiffs’ 

marriages, as “compelling and definitive expression[s] of 
love and commitment” among the parties to the union. 

“because, unlike gay marriage, [polygamy] has been and 
still is condoned by many religions and societies.”

marriage is offensive to our Nation’s religious principles 

– –
–

–
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Plaintiffs’ only response to the State’

man and a single woman is that “[t]hey do not challenge 
the ‘binary nature of marriage’ and indeed embrace the 
solemn statutory obligation of ‘exclusivity.’ ” However, 

opposite sex. Plaintiffs’ claim of a constitutional right to 

this Nation’s history and traditions or contemporary 

plaintiffs’ 

We turn next to plaintiffs’ equal protection claim. 

employ a balancing test that considers “the nature of the 

restriction.” 
Thus, the “crucial” threshold step in the required 

constitutional analysis is identification of “the nature of 
the [claimed] right.” 

(“a 
woman’s right to make procreative decisions”); 

–

–
(“a woman’s right to choose whether to carry a 

term or to undergo an abortion”); 

question in those cases was “the extent to which the 

restriction.” 

“affected right,” and for that reason the State is not 
required to show that the “public need” for restrictions 
upon that right outweigh plaintiffs’ interest in its 

Virginia statute that prohibited a “white person” from 
marrying anyone other than another “white person” on the 
grounds that “restricting the freedom to marry solely 

Amendment.]” 
Noting that “[m]arriage is one 

of the ‘basic civil rights of man,’
existence and survival[,]” the Court also held that the 

constitutional challenge to that State’s prohibition against 

on the ground that “there is a clear 

in sex,” 
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“for want of a substantial federal question,” 

–

– – –

“
involving persons of the opposite sex,” and that “[i]n 

but would redefine the legal meaning of ‘marriage.’ ”).

couples to marry is Justice Scalia’s opinion in 
– –

–
In dissenting from the majority’s holding that a Texas 

Today’s opinion dismantles the structure of 

However, Justice Kennedy’s majority opinion rejected 

Even more pointedly, Justice O’Connor stated in a 
concurring opinion that “preserving the traditional 
institution of marriage” is a “legitimate state interest” and 
that “other reasons exist to 

group.” –

their attack upon this State’s limitation of marriage to 

the court’s plurality opinion starts with the 

“[t]he exclusive commitment of two individuals to each 
other [that] nurtures love and mutual support[,]” 

or as restated later in the opinion, “a 

companionship, intimacy, fidelity, and family,” 

—“(1) providing a ‘favorable setting for 
procreation’; (2) ensuring the optimal setting for child 
rearing, which the department defines as ‘a two
family with one parent of each sex’; and (3) preserving 
scarce State and private financial resources”—

–

—
“exclusive commitment of two individuals to each other,” 

—

acknowledges that “our decision today 

many societies for centuries.” 
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To the contrary, Congress’s enactment in 1996 of the 
Defense of Marriage Act, the New Jersey Legislature’s 

marriage. Therefore, we reject plaintiffs’ claim that the 

–
–

–

the continuing viability of the State’

Plaintiffs challenge New Jersey’s marriage laws, 
– –

—
—

–

as Judge Skillman’s opinion points out, many of these 

– –
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The latter’s symbolic significance, however, lies at 
the heart of plaintiffs’ argument. Although New Jersey’s 

recognized status more or less “marriage like,” it 
does not carry the title “marriage.” This is, by no means, 

under New Jersey’s constitution, compels state 

Plaintiffs’ claim of a right to marry relies on traditional 

from the “close personal relationship” model of marriage 

. Citing “respect 
for individual autonomy,” 

defined marriage simply as “the exclusive 

another[ ],” at 961; “the voluntary union of two 
persons as spouses, to the exclusion of all others[ ],” 
969; and “at once a deeply personal commitment to 

and family.” 
plurality concluded that “our laws 

a family.” 

This distillation of marriage down to its pure “close 
personal relationship” essence, however, strips the social 
institution “of any goal or end beyond the intrinsic 

which the relationship brings to the individuals involved.” 

11, 81 (2004) (quoting D. Cere, “The 

Public Discourse?” at 6 (2003) (unpublished)). Yet, the 

“privilege procreative heterosexual intercourse.”

procreate, they sorely miss the point. Marriage’s vital 

— called “private 
welfare” purpose. To maintain otherwise is to ignore 
procreation’s centrality to marriage.

—
called “rights marriage”—

–
– –
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–

plaintiffs’ reliance on 

called “tradition” of laws 
prohibiting interracial marriages “was contradicted by a 

—
establishes racial equality as a constitutional value.” 

“specialness” of its opposite

speculative and unknown, the State’s interest in 

It may well be, as some posit, that marriage “is socially 
constructed, and thus transformable[.]” Evan Wolfson, 

–

remove the “deep logic” of gender as a necessary 

legislative activity. “[L]aw has a purpose and a power to 

and a power to preserve or change social institutions.” 
at 80. In this vein, it is the Legislature’s 
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–
. Laws may not “interfere directly and 

substantially with the right to marry.” 

marry a person of one’s 
Goodridge v. Dep’t of Pub. Health,

–
–

v. Dep’t of Corrections,

they are grounded in the State’s proper regulatory 

– –

–

Sojourner A. v. Dep’t of Human Services,

–

and adopted the other’s child. As parents of a twelve year 

–
–
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following her divorce. Marilyn’s relationship with 

that time, Diane has participated in the lives of Marilyn’s 

the right to marry, but they reject plaintiffs’ constitutional 

marriage, the majority views plaintiffs’ assertion of a 

Goodridge v. Dep’t of Pub. Health, 

After recasting the issue as to whether plaintiffs’ claim 

sex persons that is “deeply rooted in this 
Nation’s history and tradition” or “implicit in the concept 
of ordered liberty,” and thereby declares that plaintiffs 

interracial marriage because “the historic tradition of 
marriage” did not contemplate such marriages. In 

–

to marry was one of the “basic civil rights of man” and 

individual’s right to marry a person of one’s choosing and 
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–
–

–

described as an “evolving paradigm,” 
–

–

the city of Asbury Park contends in support of plaintiffs’ 
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Stevens’ 

“Our prior cases make two propositions 

intended to produce offspring, are a form of ‘liberty’ 

persons.”

–

–

aff’d,

because in “the reality of family life” he qualified as a 

–

—

functional reality of “family” in 
–

embodies “family values.” Those qualities of family 
—

—

The “winds of change” in the traditional understanding of 

–

– –
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“our society considers marriage between a man and 

in providing the ideal environment for raising children.” I 

– (“procreation and 
the rearing of children within a family” provides “a clear 

sex.”). –

–

–

–

(upholding a woman’s 

–

–
–

wisdom of “the role that marriage plays in procreation 
and providing the optimal environment for child rearing,” 
but no authority is given to justify this “optimal” status. 

interpret the term “dependents” to include domestic 

it “distasteful.” 
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construction and placement of “a vagina and labia 
adequate for traditional penile/vaginal intercourse.” 

–

blush, plaintiffs’ claim of a right of privacy in support of a 

–
–

–
– –

–
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Of course there are proper limits in an individual’s rights 

deprivation of an individual’s fundamental right of 

polygamy as well as “adult incest, 

and obscenity.” 

Justice Scalia’s wild ride. Plaintiffs do not question the 

–
– –

right of privacy inclusive of marriage in the “penumbra” 

– – –

–
–

–
–

–

described in dissent by Justice Clifford as a “veil of tiers,” 

framework tends to be inflexible and shroud the “full 

governmental interests.” 

–

–
–

–

–
–
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marriage solely to members of the opposite sex to “the 
survival of the [human] race,” 

Even if plaintiffs’ claim of a right to marry is not 

challenge meets the “rational basis test,” which is the 

requires “strict scrutiny” for legislative acts directly 

“important government objections” is the intermediate tier 

–

“rational basis” standard of review is employed since 

(“[W]e 

basis test for either due process or equal protection.”).

consequences of being “different.” While the Domestic 

“separate but equal” does not substitute for equal rights. 

 

Footnotes 
 
1 
 

There also have been a number of state lower court decisions, mostly unpublished, that have concluded that the limitation of 
marriage to members of the opposite sex violated those states’ constitutions. See, e.g., Brause v. Bureau of Vital Statistics, No. 
3AN–95–6562 CI, 1998 WL 88743 (Alaska Super.Ct. Feb. 27, 1998); Li v. State, No. 0403–03057, 2004 WL 1258167 (Or.Cir.Ct. Apr. 
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20, 2004). Several of those decisions were promptly followed by the adoption of constitutional amendments prohibiting 
same-sex marriage. See, e.g., Alaska Const. art. I, § 25; Or. Const. art. XV, § 5a; see Li v. State, 338 Or. 376, 110 P.3d 91, 98 (2005)
(recognizing that, as a result of the constitutional amendment in Oregon, the institution of marriage in that State is now limited 
to “opposite-sex couples.”). 
 

2 
 

The Attorney General disclaims reliance upon promotion of procreation and creating the optimal environment for raising children 
as justifications for the limitation of marriage to members of the opposite sex. However, several amici curiae, including the New 
Jersey Coalition to Preserve and Protect Marriage, the New Jersey Family Policy Council and the New Jersey Catholic Conference, 
argue that our current form of marriage provides an environment in which procreation may be embraced and the optimal 
condition established for child rearing. Although an amicus curiae is ordinarily limited to arguing issues raised by the parties, an 
amicus may present different arguments than the parties relating to those issues. See James v. Arms Tech., Inc., 359 N.J.Super.
291, 324, 820 A.2d 27 (App.Div.2003); Keating v. State, 157 So.2d 567, 569 (Fla.Dist.Ct.App.1963) (noting that an “amicus is not at 
liberty to inject new issues in a proceeding ... [but] is not confined solely to arguing the parties’ theories in support of a particular 
issue.”). We also note that plaintiffs were afforded an adequate opportunity to answer those arguments; in fact, half of their 
reply brief is devoted to those arguments. Therefore, we consider the amici’s arguments regarding procreation and child rearing 
to be properly before us. In any event, there is no need for us to determine the validity of those justifications for limitation of the 
institution of marriage to opposite-sex couples. We only note that the historical and prevailing contemporary conception of 
marriage as solely a union between a single man and a single woman is based partly on society’s view that this institution plays 
an essential role in propagating the species and child rearing. 
 

3 
 

For a general discussion of the institution of polygamous marriage, see Richard A. Posner, Sex and Reason 253–60 (1992). 
 

4 
 

This is not to suggest that there are no public interests served by the limitation of the institution of marriage to members of the 
opposite sex. As discussed in section I, this limitation is deeply rooted in our nation’s history and traditions and contemporary 
religious and cultural values, and also supported by the public interests discussed in depth in Judge Parrillo’s concurring opinion. 
See infra, 378 N.J.Super. at 197–200, 875 A.2d at 276–78. However, the State is not required to show that those interests 
outweigh a presumed right of same-sex couples to marry in order to defeat plaintiffs’ equal protection claim. 
 

1 
 

Unlike the usual contexts in which privacy and liberty interests are asserted, namely to seek protection from unwarranted 
governmental intrusion into matters of intimate personal concern, In re Grady, 85 N.J. 235, 249–50, 426 A.2d 467 (1981); In re 
Quinlan, 70 N.J. 10, 40, 355 A.2d 647 (1976), cert. denied sub nom., Garger v. New Jersey, 429 U.S. 922, 97 S.Ct. 319, 50 L.Ed.2d 
289 (1976), or to gain the right to engage in private conduct without criminal sanction, State v. Saunders, 75 N.J. 200, 216–17, 
381 A.2d 333 (1977), plaintiffs here affirmatively seek public approval of purely private behavior. 
 

1 
 

In 1947 thirty-one of the forty-eight states had criminal statutes punishing those who entered into such marriages as well as 
those who performed them. Twenty years later when Loving was decided, sixteen states still had these laws. Robert J. Sickels, 
Race, Marriage, and the Law, 64 (1972); James Trosino, American Wedding: Same–Sex Marriage and the Miscegenation Analogy,
73 B.U. L. Rev. 93 (1993). 
 

2 
 

A somewhat contrary view of history is set forth in William N. Eskridge, Jr., A History of Same–Sex Marriage, 79 Va. L. Rev. 1419, 
1435–84 (1993). Compare, George W. Dent, Jr., The Defense of Traditional Marriage, 15 J.L. Pol. 581, 593–601 (1999). 
 

3 
 

Two important legal distinctions between domestic partners and married persons are that (1) property acquired by a partner 
during a domestic partnership is treated as individual unlike in a marriage where joint ownership may arise as a matter of law; 
and (2) the status of domestic partnership “neither creates nor diminishes individual partners’ rights and responsibilities toward 
children, unlike in a marriage where both spouses possess legal rights and obligations with respect to any children born during 
the marriage.” N.J.S.A. 26:8A–1. 
 

4 
 

The Legislature subsequently remedied the matter through the Domestic Partnership Act. N.J.S.A. 26:8A–1 to –12. See also, 
N.J.S.A. 18A:66–2; N.J.S.A. 43:6A–3; N.J.S.A. 43:15A–6; N.J.S.A. 43:16A-l; N.J.S.A. 52:14–17.26. 
 

5 
 

Justice Scalia’s tirade spawned many scholarly articles on privacy and polygamy. See, e.g., Joseph Buzzuti, The Constitutionality of 
Polygamy Prohibitions After Lawrence v. Texas: Is Scalia a Punchline or a Prophet?, 43 Cath. Law. 409 (2004); Cassiah M. Ward, 
Note, I Now Pronounce You Husband and Wives: Lawrence v. Texas and the Practice of Polygamy in Modern America,  11 Wm. & 
Mary J. Women & Law, 131 (2004). 
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6 
 

The curious may consider the following authorities in distinguishing polygamy. Richard A. Posner, Sex and Reason, 253–60 (1992); 
Alyssa Rower, The Legality of Polygamy: Using the Due Process Clause of the Fourteenth Amendment, 38 Fam. L.Q. 711 (2004). 
For a popular, albeit controversial, history of polygamy and Morman religious fundamentalism, see Jon Krakauer, Under the 
Banner of Heaven: A Story of Violent Faith (2004). 
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–

’s equal protection guarantee requires that 

Constitution. With this State’s legislative and judicial 

Jersey’s laws, which restrict civil marriage to the union of 

“
”
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challenging the constitutionality of the State’s marriage 

church’s HIV prevention program. Saundra works as a 

When Dennis’s father was suffering from a serious 

partners for fourteen years until Marilyn’s death in 2005.

raise, as though they were her own, Marilyn’s five 
children from an earlier marriage. Diane’s mother 

law and Marilyn’s 

“
”

–

involved in their children’s education, attending 

who is retired, helps Craig’s elderly mother with daily 

The seeming ordinariness of plaintiffs’ lives is belied by 

adopting each other’s children and effectuating 

“ ”
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hospital’s medical staff at first ignored her pleas to allow 

–

“
”

Services responsible for implementing the State’s 

Jersey’s civil marriage laws but denied to committed 

–
–

“ ”
“

”
court next rejected plaintiffs’ argument that same

State Constitution’s equal protection guarantee. The court 
“

”
“

”
“ ”

“ ”

Skillman determined that New Jersey’s marriage statutes 

–

“
”

this State’s history and traditions, or contemporary 
–

“
” “

”

In rebuffing plaintiffs’ equal protection claim, Judge 

— “ ‘
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’ ”

“ ” “ ” –

“

” –

“

”

Judge Skillman’s reasoning, but added his view of the 
—“

” –

“ ”

“
”

“ ” “

”
“

” “ ”
– “

”

Legislature’s role “

”

–

“
” –

the majority’s argument as circular: Plaintiffs have no 
constitutional right to marry because this State’

believed, unfairly insulated the State’s marriage laws 
from plaintiffs’ constitutional claims and denied 
“

”

“
”

–
“

”

–

“
”

–

–

–

“
”
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Plaintiffs contend that the State’s laws barring members 

—

—

nothing approach. We perceive plaintiffs’ equal 

“
”

we address plaintiffs’ fundamental right argument, we 

“
”

“
”

Jersey’s 1844 Constitution. 
“ ‘

’ ” King v. S. Jersey Nat’l Bank,

aff’d per 

“ ‘

’ ”
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Fourteenth Amendment’s substantive due process 

–
–

“objectively, deeply rooted in this Nation’s 
” “

”

case involving a challenge to Washington’s law 

–

“ ‘ ’ ”
“right to commit suicide with another’s 

” –
–

rooted in the nation’s history and traditions and therefore 

–
– –

–
“ ”

–

–
– –

– – –

deeply rooted in this State’s history and its people’s 

nation’s experience or the precedents of other states, 

–
“

”
starting point is the State’s marriage laws.

Plaintiffs do not dispute that New Jersey’s civil marriage 
– –

–
–

“ ” “ ”
–

“ ”
“ ”

–

“ ”
“

”
–

exception of Massachusetts, every state’s law, explicitly 
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“
”

–
“ ”

“
”

“ ‘ ’

”

–

– –

– “

” “
”

–
–

Colorado’s constitutional provision violated the 
Fourteenth Amendment’s Equal Protection Clause 

“
”

“ ”
–

“
”

grounds Texas’s sodomy statute, which made it a crime 
“

”
–

“ ”

“
”

“

”
Justice O’Connor concluded that the Texas law, as 

strongly suggested that a state’s legitimate interest in 
“ ”

–
(O’Connor, J., concurring).

Virginia’s antimiscegenation statutes, which prohibited 

–
– –

“

”

“

”
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“ ”

“

”
–

“ ”

–

— “
”

Sojourner A. v. N.J. Dep’t of 

“
”

Plaintiffs claim that the State’s marriage laws have 
“ ”

“ ”

’s equal protection guarantee. We must determine 
State’s marriage laws permissibly 

–
Dep’t of Human Servs.,
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–

“

”
“

”

Taxpayers Ass’n of Weymouth Twp. v. Weymouth 

the exercise of a claimed right, the State’s action is 
–

addressing plaintiffs’ claimed interest in equality of 

–

aff’d per curiam,

sex partner’s biological 

“

”
“

”

“ ”

“
”

–

“ ”
“ ‘family values’ ” “

”
Appellate Division held that under New Jersey’s change 

–

Perhaps more significantly, New Jersey’s Legislature has 

“ ” –

“
”

“ ”
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–

–

–
–

“
”

–

–
–

–

–
–

“

” –
“

” –
“

” –

“

”
–

“

” –

guardianship rights in the event of a partner’s 

“

” –

this State’s decisional law and sweeping 

We next examine the extent to which New Jersey’s laws 

–

–
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–
–

(3) survivor benefits under New Jersey’s Workers’ 
–

–

– –

–

–

–

– –

–

provide health insurance coverage for an employee’s 
–

–

–

–

–

decedent’s estate to surviving spouse pending will 

– –

–

–

– –

–

“ ”
“for each other’s common welfare as 

” “
jointly responsible for each other’s basic living expenses 

”
“have chosen to share each other’s lives in a committed 

” –

–
–
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– –

“
”

“
” –

“ ”
“

”

survivor benefits under the Workers’ Compensation Act 

justification the interest in uniformity with other states’ 
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“

”
“

”

– –
– Goodridge v. Dep’t of Pub. Health,

“

”
“

”

Afterwards, the Vermont Legislature enacted the nation’s 

–

“

”
Finding that the State’s ban on same

“
”

–
“

”

“ ‘

’ ”
–

–

“
”
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“ ”

protection of our State Constitution. In light of plaintiffs’ 

– –
–

. From plaintiffs’ standpoint, the title of 

“
”

“

”

—“what’s in a 
”—

—
—

however, plaintiffs’ claimed right to the name of marriage 

“

”

(stating that presumption of statute’s validity “
rebutted only upon a showing that the statute’s 

”

“
” “

‘ ’ ‘ ’ ”

–

“

”
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—
—

“

”
– “

‘ ’

”

The institution of marriage reflects society’s changing 

Wives’ Rights to Earnings 1860–
– (discussing courts’

of married women’s rights).

society. Plaintiffs’ quest does not end here. Their next 
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“

”

therefore dissent from the majority’s opinion insofar as it 

I dissent also from the majority’s conclusion that there is 

“
” –

“
”

plaintiffs’ due process rights are violated when the State 

—

partners’ children, have paid higher health insurance 

But there is another dimension to the relief plaintiffs’ 

—
—

312 



Lewis v. Harris, 188 N.J. 415 (2006) 

908 A.2d 196 

 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 21 

 

“

”

decision whether and whom to marry is among life’s 

Goodridge v. Dep’t. of Pub. Health,
–

I’ve seen that there is a significant respect that comes 
“[w]e’re married.”

“ ”

instantly relate to you and your relationship. They don’t 

marriage to describe each of their children’s lives. 

“
”

200, we demean plaintiffs’ claim. What we “ ”

“ ”
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“ ”

“ ”

–
–

–

–
–

“

”

In keeping with Chief Justice Weintraub’s direction, we 
“

”

“ ”

“
”

“ ”
“

”

“ ”

–

“

”

“

‘ ’
‘
‘just is’ amounts to circular 

’ ”
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“

”

“
”

“

”

“

—
—

‘Hitler’s creed.’

”
“ ”

—
“

”

the first prong of the Court’s equal protection/due process 

plaintiffs’ interest outside of the Constitution. 
–

“ ”
“ ”

– –
–

sex couples’

– –

– – Jersey’

from having access to one of society’s most cherished 
institutions, the institution of marriage. Plaintiffs’ 
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sex couples’ fundamental rights are 

prong of the Court’s test).

—

has accepted the State’s position and declined to find that 

– –

“

”

“

”
–

“
”

“

” “
”

“
”

– –

“

”

“
”

“
”

“ ‘ ’ ” “

”
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On this day, the majority parses plaintiffs’ rights to hold 

the Court’s mandate to require that same
“ ”

—

– —

—
—

 

Footnotes 
 
1 
 

The following sketches of plaintiffs’ lives come from affidavits submitted to the trial court in 2003 and from factual assertions in 
the complaint. We assume that their familial relationships remain unchanged. 
 

2 
 

As a result of Marilyn’s passing, Diane, who remains a party to this action, seeks only declaratory relief. 
 

3 
 

While plaintiffs’ appeal was pending before the Appellate Division, the Legislature enacted the Domestic Partnership Act, L. 2003, 
c. 246, affording certain rights and benefits to same-sex couples who enter into domestic partnerships. With the passage of the 
Act and subsequent amendments, some of the inequities plaintiffs listed in their complaint and affidavits have been remedied.
See discussion infra Part IV.A–B. For example, under the Domestic Partnership Act, same-sex domestic partners now have certain 
hospital visitation and medical decision-making rights. N.J.S.A. 26:8A–2(c). 
 

4 
 

The initial complaint in this case was filed on June 26, 2002. That complaint was replaced by the “amended complaint” now 
before us. All references in this opinion are to the amended complaint. 
 

5 
 

Each defendant was sued in his or her official capacity and therefore stands as an alter ego of the State. For the sake of simplicity, 
we refer to defendants as “the State.” 
 

6 
 

It should be noted that the “Attorney General disclaim[ed] reliance upon promotion of procreation and creating the optimal 
environment for raising children as justifications for the limitation of marriage to members of the opposite sex.” Id. at 185 n. 2, 
875 A.2d 259. 
 

7 
 

Unlike the Appellate Division, we will not rely on policy justifications disavowed by the State, even though vigorously advanced 
by amici curiae. 
 

8 
 

Plaintiffs concede that the State can insist on the binary nature of marriage, limiting marriage to one per person at any given 
time. As Judge Skillman pointed out, polygamists undoubtedly would insist that the essential nature of marriage is the coupling of 
people of the opposite sex while defending multiple marriages on religious principles. Lewis, supra, 378 N.J.Super. at 187–88, 875 
A.2d 259. 
 

9 
 

The text of Article I, Paragraph 1 of the 1947 New Jersey Constitution largely parallels the language of the 1844 Constitution. 
Compare N.J. Const. art. I, ¶ 1, with N.J. Const. of 1844 art. I, ¶ 1. 
 

10 
 

The dissent posits that we have defined the right too narrowly and that the fundamental right to marry involves nothing less than 
“the liberty to choose, as a matter of personal autonomy.” Post at 469, 908 A.2d at 228. That expansively stated formulation, 
however, would eviscerate any logic behind the State’s authority to forbid incestuous and polygamous marriages. For example, 
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under the dissent’s approach, the State would have no legitimate interest in preventing a sister and brother or father and 
daughter (assuming child bearing is not involved) from exercising their “personal autonomy” and “liberty to choose” to marry. 
 

11 
 

Alaska Const. art. I, § 25; Ark. Const. amend. 83, § 1; Ga. Const. art. I, § IV, ¶ I; Haw. Const. art. I, § 23; Kan. Const. art. XV, § 16; 
Ky. Const. § 233a; La. Const. art. XII, § 15; Mich. Const. art. I, § 25; Miss. Const. art. 14, § 263A; Mo. Const. art. I, § 33; Mont. 
Const. art. XIII, § 7; Neb. Const. art. I, § 29; Nev. Const. art. I, § 21; N.D. Const. art. XI, § 28; Ohio Const. art. XV, § 11; Okla. Const.
art. II, § 35; Or. Const. art. XV, § 5a; Tex. Const. art. I, § 32; Utah Const. art. I, § 29; Ala.Code § 30–1–19; Ariz.Rev.Stat. § 25–101; 
Cal. Fam.Code § 308.5; Colo.Rev.Stat. § 14–2–104; Conn. Gen.Stat. § 45a–727a; Del.Code Ann. tit. 13, § 101; Fla. Stat. § 741.212; 
Idaho Code Ann. § 32–201; 750 Ill. Comp. Stat. 5/201, 5/212; Ind.Code § 31–11–1–1; Iowa Code § 595.2; Me.Rev.Stat. Ann. tit. 
19–A, §§ 650, 701; Md.Code Ann., Fam. Law § 2–201; Minn.Stat. §§ 517.01, 517.03; N.H.Rev.Stat. Ann. §§ 457:1, 457:2; N.J.S.A.
37:1–1, –3; N.M. Stat. § 40–1–18; N.Y. Dom. Rel. Law §§ 12, 50; N.C. Gen.Stat. §§ 51–1, 51–1.2; 23 Pa. Cons.Stat. §§ 1102, 1704; 
R.I. Gen. Laws §§ 15–1–1, 15–1–2, 15–2–1; S.C.Code Ann. § 20–1–15; S.D. Codified Laws § 25–1–1; Tenn.Code Ann. § 36–3–113; 
Vt. Stat. Ann. tit. 15, § 8; Va.Code Ann. §§ 20–45.2, 20–45.3; Wash. Rev.Code § 26.04.020(1)(c); W. Va.Code § 48–2–104(c); Wis. 
Stat. §§ 765.001(2), 765.01; Wyo. Stat. Ann. § 20–1–101. 
 

12 
 

See Dean v. District of Columbia, 653 A.2d 307, 331 (D.C.1995); Standhardt v. Superior Court of Ariz., 206 Ariz. 276, 77 P.3d 451, 
459–60 (App.2003); Baehr v. Lewin, 74 Haw. 530, 852 P.2d 44, 57 (1993); Morrison v. Sadler, 821 N.E.2d 15, 34 (Ind.Ct.App.2005); 
Baker, supra, 191 N.W.2d at 186; Hernandez v. Robles, 7 N.Y.3d 338, 362–63, 821 N.Y.S.2d 770, 855 N.E.2d 1 (2006) (plurality 
opinion); Andersen v. King County, 158 Wash.2d 1, 27 – 31, 43 – 45, 138 P.3d 963, 978–79, 986 (2006) (plurality opinion); see also 
Goodridge v. Dep’t of Pub. Health, 440 Mass. 309, 798 N.E.2d 941, 961 (2003) (stating that it was not necessary to reach 
fundamental right issue in light of finding that no rational basis existed for denying same-sex couples right to marry under state 
constitution). 
 

13 
 

Our state equal protection analysis differs from the more rigid, three-tiered federal equal protection methodology. When a 
statute is challenged under the Fourteenth Amendment’s Equal Protection Clause, one of three tiers of review applies—strict 
scrutiny, intermediate scrutiny, or rational basis—depending on whether a fundamental right, protected class, or some other 
protected interest is in question. Clark v. Jeter, 486 U.S. 456, 461, 108 S.Ct. 1910, 1914, 100 L.Ed.2d 465, 471 (1988). All 
classifications must at a minimum survive rational basis review, the lowest tier. Ibid. 
 

14 
 

Unlike New Jersey, a number of states prohibit adoption by same-sex couples. See Kari E. Hong, Parens Patriarchy: Adoption, 
Eugenics, and Same–Sex Couples, 40 Cal.W.L.Rev. 1, 2–3 (2003) (detailing states that have enacted measures to restrict adoption 
by same-sex couples). 
 

15 
 

At the time of New Jersey’s amendment, only four other states, Wisconsin, Massachusetts, Connecticut, and Hawaii, had adopted
similar anti-discrimination provisions. See L. 1981, c. 112 (codified at Wis. Stat. §§ 111.31 to 111.39 (1982)); St. 1989, c. 516 
(codified at Mass. Gen. Laws ch. 151B, §§ 1 to 10 (1989)); Public Act No. 91–58 (codified at Conn. Gen.Stat. §§ 46a–81a to –81r 
(1991)); L. 1991, c. 2 (codified at Haw.Rev.Stat. §§ 378–1 to 6 (1991)); L. 1991, c. 519 (codified at N.J.S.A. 10:5–1 to –42 (1992)). 
 

16 
 

“Affectional or sexual orientation” is defined to mean “male or female heterosexuality, homosexuality or bisexuality by 
inclination, practice, identity or expression, having a history thereof or being perceived, presumed or identified by others as 
having such an orientation.” N.J.S.A. 10:5–5(hh). 
 

17 
 

The rights and benefits provided by the Domestic Partnership Act extend to two classes of people—persons who “are of the 
same sex and therefore unable to enter into a marriage with each other that is recognized by New Jersey law” and persons “who 
are each 62 years of age or older and not of the same sex.” N.J.S.A. 26:8A–4(b)(5). 
 

18 
 

Every statutory provision applicable to opposite-sex couples might not be symmetrically applicable to same-sex couples. The 
presumption of parentage would apply differently for same-sex partners inasmuch as both partners could not be the biological 
parents of the child. It appears that the presumption in such circumstances would be that the non-biological partner consented 
to the other partner either conceiving or giving birth to a child. 
 

19 
 

But see In re Parentage of Child of Robinson, 383 N.J.Super. 165, 176, 890 A.2d 1036 (Ch.Div.2005) (declaring that same-sex 
partner was entitled to statutory presumption of parenthood afforded to husbands). 
 

20 
 

To obtain custody or visitation rights, the non-biological parent must petition the courts to be recognized as a psychological 
parent. See V.C., supra, 163 N.J. at 206, 230, 748 A.2d 539 (declaring former lesbian partner of biological mother of twins 
“psychological parent,” and awarding regular visitation). 
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21 
 

A number of states declare that they will not recognize domestic relationships other than the union of a man and a woman, and
specifically prohibit any marriage, civil union, domestic partnership, or other state sanctioned arrangement between persons of 
the same sex. See, e.g., Ga. Const. art. I, § IV, ¶ I(b); Kan. Const. art. XV, § 16(b); Ky. Const. § 233a; La. Const. art. XII, § 15; Mich. 
Const. art. I, § 25; Neb. Const. art. I, § 29; N.D. Const. art. XI, § 28; Ohio Const. art. XV, § 11; Utah Const. art. I, § 29; Alaska Stat. § 
25.05.013; Okla. Stat. tit. 51, § 255(A)(2); Tex. Fam.Code Ann. § 6.204(b); Va.Code Ann. § 20–45.3. 
 

22 
 

See Cal. Fam.Code §§ 297–299.6; Haw.Rev.Stat. §§ 572C–1 to –7; Me.Rev.Stat. Ann. tit. 22, § 2710; N.J.S.A. 26:8A–1 to –13; 
D.C.Code §§ 32–701 to –710. 
 

23 
 

The Hawaii Supreme Court was the first state high court to rule that sexual orientation discrimination possibly violated the equal 
protection rights of same-sex couples under a state constitution. See Encyclopedia of Everyday Law, Gay Couples,
http://law.enotes.com/everyday-law-encyclopedia/gay-couples (last visited Oct. 10, 2006). In Baehr, supra, the Hawaii Supreme 
Court concluded that the marriage statute “discriminates based on sex against the applicant couples in the exercise of the civil 
right of marriage, thereby implicating the equal protection clause of article I, section 5 of the Hawaii Constitution” and remanded 
for an evidentiary hearing on whether there was a compelling government interest furthered by the sex-based classification. 852 
P.2d at 57, 59. After the remand but before the Hawaii Supreme Court had a chance to address the constitutionality of the 
statute, Hawaii passed a constitutional amendment stating that “[t]he legislature shall have the power to reserve marriage to 
opposite-sex couples.” Haw. Const. art. I, § 23. The Hawaii Legislature enacted a statute conferring certain rights and benefits on 
same-sex couples through a reciprocal beneficiary relationship. Haw.Rev.Stat. §§ 572C–1 to –7. 
 

24 
 

After rendering its decision, the Massachusetts Supreme Judicial Court issued an opinion advising the state legislature that a 
proposed bill prohibiting same-sex couples from entering into marriage but allowing them to form civil unions would violate the 
equal protection and due process requirements of the Massachusetts Constitution and Declaration of Rights. Opinions of the 
Justices to the Senate, 440 Mass. 1201, 802 N.E.2d 565, 566, 572 (2004). The court later upheld the validity of an initiative 
petition, which if successful would amend the Massachusetts Constitution to define “ ‘marriage only as the union of one man and 
one woman.’ ” Schulman v. Attorney General, 447 Mass. 189, 850 N.E.2d 505, 506–07 (2006). 
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We note that what we have done and whatever the Legislature may do will not alter federal law, which only confers marriage 
rights and privileges to opposite-sex married couples. See 1 U.S.C.A. § 7 (defining marriage, under Federal Defense of Marriage 
Act, as “legal union between one man and one woman”). 
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See Newman v. Chase, 70 N.J. 254, 260 n. 4, 359 A.2d 474 (1976) (noting that prior to Married Women’s Property Act of 1852 
“the then prevailing rule” entitled husband “to the possession and enjoyment of his wife’s real estate during their joint lives”); 
Nancy F. Cott, Public Vows: A History of Marriage and the Nation 12 (2000) (explaining that marriage resulted in husband 
becoming “the one full citizen in the household”); Hendrick Hartog, Man and Wife in America: A History 99 (2000) (stating that 
“merger” of wife’s identity led to wife’s loss of control over property and over her contractual capacity). 
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See, e.g., L. 1906, c. 248 (May 17, 1906) (affording married women right to sue); L. 1852, c. 171 (Mar. 25, 1852) (providing 
married women property rights). 
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We note, for example, that the Domestic Partnership Act requires, as a condition to the establishment of a domestic partnership, 
that the partners have “a common residence” and be “otherwise jointly responsible for each other’s common welfare.” N.J.S.A.
26:8A–4(b)(1). Such a condition is not placed on heterosexual couples who marry and thus could not be imposed on same-sex 
couples who enter into a civil union. 
 

1 
 

Article I, Paragraph 1, states: 
All persons are by nature free and independent, and have certain natural and unalienable rights, among which are those of 
enjoying and defending life and liberty, of acquiring, possessing, and protecting property, and of pursuing and obtaining 
safety and happiness. 
[N.J. Const. art. I, ¶ 1.] 

This language constitutes our State equivalent of the Due Process and Equal Protection Clauses of the Federal Constitution. 
 

2 
 

Professor Michael Wald, in Same–Sex Couple Marriage: A Family Policy Perspective similarly states that “if a State passed a civil 
union statute for same-sex couples that paralleled marriage, it would be sending a message that these unions were in some way 
second class units unworthy of the term ‘marriage’[,] ... that these are less important family relationships.” 9 Va. J. Soc. Pol’y. & L.
291, 338 (2001). 
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Lewis v. Harris, 188 N.J. 415 (2006) 

908 A.2d 196 

 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 28 

 

 
3 
 

Professor Laurence Tribe has described in metaphoric terms, the relationship between due process and equal protection 
analyses. Lawrence v. Texas: The “Fundamental Right” That Dare Not Speak Its Name, 117 Harv. L.Rev. 1893, 1897–98. His 
understanding is especially apt in respect of New Jersey’s test. He finds in judges’ “conclusions” a “narrative in which due process 
and equal protection, far from having separate missions and entailing different inquiries, are profoundly interlocked in a legal 
double helix ... [representing] a single, unfolding tale of equal liberty and increasingly universal dignity.” Ibid. This case is a 
paradigm for the interlocking concepts that support both the due process and the equal protection inquiry. 
 

4 
 

The majority understands that “[h]ow the right is defined may dictate whether it is deemed fundamental.” Ante at 435, 908 A.2d 
at 207. By claiming that the broad right to marriage is “undifferentiated” and “abstract,” and by focusing on the narrow question 
of the right to same-sex marriage, the Court thereby removes the right from the traditional concept of marriage. Ante at 435–36, 
908 A.2d at 207–08. 
 

 

 

End of Document 
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sex couples and their children”; and 
concluded that, at the time of the legislature’s adoption of the Civil Unions Act, 
“[s] hen and it is just as wrong now.”
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
Linda B. Brehme v. Thomas Irwin (A-40-23) (089025) 

 
Argued October 7, 2024 -- Decided January 15, 2025 
 
FASCIALE, J., writing for a unanimous Court. 
 
 In this appeal, the Court considers whether a plaintiff who (1) accepts full 
payment of an automobile personal injury final judgment -- awarding damages for 
pain and suffering, disability, impairment, loss of enjoyment of life, and past lost 
wages -- and (2) executes a warrant to satisfy that judgment, may then appeal an in 
limine ruling barring evidence of future medical expenses. 
 

Defendant Thomas Irwin rear-ended plaintiff Linda Brehme’s car.  Brehme’s 
Personal Injury Protection (PIP) carrier paid benefits, but not up to the policy limits.  
Brehme filed a personal injury complaint against Irwin.  At trial, Brehme moved to 
admit into evidence her projected future medical expenses.  The trial judge denied 
the motion because Brehme had not exhausted her PIP limits. 
 

The jury awarded Brehme $225,000 “for pain, suffering, disability, 
impairment and loss of enjoyment of life,” $50,000 for past lost wages, and $0 for 
future lost earnings.  On July 7, 2022, the judge entered the final judgment. 

 
 Irwin’s carrier paid the final judgment, which Brehme’s counsel deposited 
into his trust account.  Brehme’s counsel also signed a warrant to satisfy judgment 
dated July 18, 2022.  On July 29, 2022, Brehme’s counsel wrote to the judge stating 
that he was “attempting to file an appeal regarding the barring of Brehme’s claim for 
future medical expenses.”  On August 8, 2022, Irwin filed the warrant to satisfy 
judgment with the trial court.  That same day, Brehme filed her Notice of Appeal 
(NOA) from the final judgment. 
 
 The Appellate Division dismissed Brehme’s appeal as moot, noting that 
Brehme “accepted and received the full [final] judgment amount” and later “signed a 
warrant to satisfy judgment” before indicating her desire to appeal.  The Court 
granted certification.  257 N.J. 424 (2024). 
 
HELD:  When a plaintiff accepts a final judgment, that party may still appeal if the 
party can show that (1) it made known its intention to appeal prior to accepting 
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payment of the final judgment and prior to executing the warrant to satisfy 
judgment, and (2) prevailing on the appellate issue will not in any way impact the 
final judgment other than to potentially increase it.  Because Brehme cannot show 
either that she expressed her intention to appeal before accepting payment of the 
final judgment and before her counsel executed the warrant to satisfy the judgment 
or that the appeal will not impact the final judgment other than to increase it, 
Brehme’s appeal cannot proceed.  For that reason, no decision rendered can affect 
the outcome of the case, and her appeal was properly dismissed as moot. 
 
1.  Relying on Rules 2:4-1 and 4:48-1, Brehme argues that her appeal is not moot.  
But although neither rule expressly bars her appeal, neither squarely supports its 
vitality.  Under Rule 2:4-1, “appeals from final judgments of courts . . . shall be filed 
within 45 days of their entry.”  Brehme complied with the deadline in Rule 2:4-1, 
but that Rule does not expressly address whether a plaintiff can accept full payment 
of a final judgment, execute a warrant to satisfy that judgment, and then still appeal.  
Rule 4:48-1 provides that when a party satisfies a final judgment, “a warrant shall be 
executed [by anyone entitled to receive satisfaction] and delivered to the party 
making satisfaction.”  Brehme’s emphasis on the fact that she filed the NOA on the 
same day that Irwin filed the warrant is misplaced; the key is when a party signs a 
warrant to satisfy judgment, not when the warrant is filed.  Rule 4:48-1 does not 
explicitly address the legal effect of accepting a judgment and executing a warrant to 
satisfy the judgment before filing a notice of appeal.  (pp. 8-10) 
 
2.  Under the common law, the long-standing rule was that when a litigant accepts 
the benefit awarded by a final judgment, that litigant is precluded from afterward 
challenging the validity of the conditions by an appeal.  But in Adolph Gottscho, 
Inc. v. American Marking Corp., the Court clarified that the issue of appealability is 
more nuanced:  a party is not estopped from appealing a separable issue, even when 
a party accepts the benefits of a final judgment, if the only issue raised on appeal 
would increase the benefit awarded to the party appealing, but not impact the 
accepted, underlying final judgment.  26 N.J. 229, 242 (1958).  The Gottscho Court 
highlighted the factual timeline as well:  the plaintiff in Gottscho made known its 
intent to cross-appeal prior to accepting the judgment “while it at all times continued 
to assert that an additional sum was due.”  Ibid.  Therefore, when a plaintiff accepts 
a final judgment, that party may still appeal if the party can show that (1) it made its 
intention to appeal known prior to accepting payment of the final judgment and prior 
to executing a warrant to satisfy that judgment, and also that (2) prevailing on the 
appellate issue will not in any way impact the final judgment other than to 
potentially increase it.  (pp. 10-15) 
 
3.  Here, as to the first prong, Brehme did not make her intention to appeal known 
prior to accepting payment of the final judgment and prior to executing a warrant to 
satisfy that judgment.  Making an intent to appeal known includes the requirement 
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that the plaintiff inform the party paying the final judgment that the plaintiff still 
intends to appeal.  A defendant may pay a final judgment for several reasons.  The 
most obvious reason is to end the litigation.  Final payment and execution of a 
warrant to satisfy judgment without the other party’s knowledge that a plaintiff plans 
to appeal does not promote finality, efficiency, or fairness.  A plaintiff’s expression 
of intent to appeal must be made before accepting payment of the final judgment and 
before executing the warrant to satisfy judgment in order to best effectuate the 
purposes that underlie Rule 2:4-1.  (pp. 16-17) 
 
4.  As to the second prong, prevailing on the issue of whether a plaintiff can admit 
into evidence future medical expenses in a civil suit even though her PIP limits have 
not yet been exhausted would require vacating the final judgment because a claim 
for future medical expenses is not separable from seeking compensation for pain and 
suffering.  A subsequent jury’s consideration of the factors to determine future 
medical expenses may impact the final judgment in this case because the earlier jury 
already considered the same factors when deciding how much to award Brehme for 
pain and suffering.  And because Brehme did not receive treatment for three years, it 
is possible that a subsequent jury could consider the evidence differently to find that 
she is entitled to less damages.  The evidentiary issue raised on this appeal is not 
separable from the underlying final judgment, and Brehme cannot show it will only 
increase the final judgment.  (pp. 18-20) 
 
5.  The Court refers this matter to the Civil Practice Committee to assess whether to 
clarify Rule 4:48-1.  (p. 20) 
 
 AFFIRMED. 
 
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, PIERRE-LOUIS, 
WAINER APTER, NORIEGA, and HOFFMAN join in JUSTICE FASCIALE’s 
opinion. 

379 



380 



1 
 

SUPREME COURT OF NEW JERSEY 

A-40 September Term 2023 

089025 

 
Linda B. Brehme, 

 
Plaintiff-Appellant, 

  
v. 

  
Thomas Irwin, 

 
Defendant-Respondent, 

 
and 

 
New Jersey Manufacturers 

Insurance Company, 
 

Defendant. 
 

On certification to the Superior Court,  
Appellate Division. 

Argued 
October 7, 2024 

Decided 
January 15, 2025 

 
Gerald H. Clark argued the cause for appellant (Clark 
Law Firm, attorneys; Gerald H. Clark, Jake Antonaccio, 
and Lazaro Berenguer, of counsel and on the briefs). 
 
Carl Mazzie argued the cause for respondent (Foster & 
Mazzie, attorneys; Carl Mazzie, on the brief). 
 
Stephen J. Foley, Jr., argued the cause for amicus curiae 
New Jersey Defense Association (Campbell, Foley, 

381 



2 
 

Delano & Adams, attorneys; Stephen J. Foley, Jr., on the 
brief). 
 

JUSTICE FASCIALE delivered the opinion of the Court. 

 
In this appeal, we must determine whether a plaintiff who (1) accepts 

full payment of an automobile personal injury final judgment -- awarding 

damages for pain and suffering, disability, impairment, loss of enjoyment of 

life, and past lost wages -- and (2) executes a warrant to satisfy that judgment, 

may then appeal an in limine ruling barring evidence of future medical 

expenses.  

We hold that when a plaintiff accepts a final judgment, that party may 

still appeal if the party can show that (1) it made known its intention to appeal 

prior to accepting payment of the final judgment and prior to executing the 

warrant to satisfy judgment, and (2) prevailing on the appellate issue will not in 

any way impact the final judgment other than to potentially increase it.  In this 

case, plaintiff Linda Brehme appealed without satisfying either prong.  The 

Appellate Division therefore correctly dismissed the appeal as moot without 

reaching the merits.         

 We affirm.  
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I. 

 Defendant Thomas Irwin, now deceased, rear-ended Brehme’s car in 

December 2016 and admitted that he was at fault in the accident.  Brehme had 

a $250,000 Personal Injury Protection (PIP) policy.  The PIP carrier, New 

Jersey Manufacturers Insurance Company (NJM), paid approximately 

$142,900 in benefits.  Brehme never exhausted her remaining PIP limits.  

Brehme asserts that NJM cut her off from PIP benefits, but it is unclear exactly 

when that occurred or on what basis.1   

 In October 2018, Brehme filed a personal injury complaint against 

Irwin.2  Three years and eight months later, the parties tried the case on 

damages only because Irwin admitted liability.  Although she received no 

medical treatment for three years prior to the trial, in June 2022, Brehme relied 

on an amended collateral source rule, N.J.S.A. 39:6A-12,3 and moved to admit 

 
1  Brehme’s counsel stated that he represents Brehme in this case, not “in 
connection with any PIP matters.”  He verified that “the propriety of [NJM’s] 
decision to cut off [Brehme] . . . was [not] litigated in any forum.”  The parties 
reference a PIP cut-off letter and PIP ledger, but neither was provided in the 
record on appeal.           
 
2  In her complaint, Brehme also asserted uninsured motorist and underinsured 
motorist claims against NJM, which she later dismissed.    
    
3  N.J.S.A. 39:6A-12 addresses the inadmissibility of evidence of losses 
collectible under PIP coverage.  On August 15, 2019, Governor Philip D. 
Murphy signed two bills into law that amended N.J.S.A. 39:6A-12.  
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into evidence her projected future medical expenses.  The trial judge denied 

the motion because Brehme had not exhausted her PIP limits.  During trial that 

month, the judge denied reconsideration.  Prior to appealing from the final 

judgment, Brehme did not seek leave to appeal from the interlocutory 

evidentiary ruling barring her claim for future medical expenses.    

 By a vote of six to one, the jury awarded Brehme $225,000 “for pain, 

suffering, disability, impairment and loss of enjoyment of life.”  Unanimously, 

it also awarded $50,000 for past lost wages and $0 for future lost earnings.  

The total verdict was $275,000.  On July 7, 2022, the judge entered the final 

judgment, which included pre- and post-judgment interest.4 

 Irwin’s carrier paid the final judgment, which Brehme’s counsel 

deposited into his trust account.  Brehme’s counsel also signed a warrant to 

satisfy judgment dated July 18, 2022.  On July 29, 2022, after Brehme 

accepted payment of the final judgment and the warrant had been executed, 

Brehme’s counsel wrote to the judge stating that he was “attempting to file an 

 

Governor’s Statement Upon Signing S. 2432 & S. 3963 (Aug. 15, 2019).  One 
of those laws, L. 2019, c. 244, provides that the act shall “apply to causes of 
action pending on that date or filed on or after that date.”  This lawsuit was 
pending as of August 15, 2019, so the amendment would apply here, but we do 
not reach the question of whether the judge erred by barring evidence of future 
medical expenses because we determine that Brehme waived her right to 
appeal.     
 
4  The total amount was $311,435.59. 
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appeal regarding the barring of Brehme’s claim for future medical expenses.”  

In that letter, he submitted a proposed order under the five-day rule, Rule 4:42-

1(c), which purportedly memorialized the ruling barring evidence of future 

medical expenses.   

On August 8, 2022, Irwin filed the warrant to satisfy judgment with the 

trial court.  That same day, Brehme filed her Notice of Appeal (NOA) from the 

final judgment.5  Thus, Brehme filed the NOA three weeks after she had 

accepted payment of the final judgment, and three weeks after her counsel 

executed the warrant to satisfy judgment.      

 The Appellate Division concluded that “[Brehme] never advanced, either 

on the record or in writing, that she intended to pursue her claim for future 

medical expenses.”  Rather, she “accepted and received the full [final] 

judgment amount” and later “signed a warrant to satisfy judgment” before 

indicating her desire to appeal:  “[Brehme]’s receipt and acceptance of the . . . 

[final] judgment precluded her appeal challenging the trial judge’s denial of 

 
5  The clerk’s office marked the NOA as deficient “for not uploading a signed 
copy of the order [Brehme] is appealing.”  Brehme perfected her appeal and 
then obtained an appellate order allowing her to include the evidentiary ruling 
excluding evidence of future medical expenses as part of her appeal from the 
final judgment.  Brehme’s appeal is thus from the final judgment; she 
challenges the trial judge’s ruling excluding evidence of future medical 
expenses.    
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future medical expenses.”  That court did not reach the merits of Brehme’s 

appeal. 

 We granted Brehme’s petition for certification.  257 N.J. 424 (2024).  

We also granted the New Jersey Defense Association’s (NJDA)’s motion for 

leave to appear as amicus curiae.6   

II. 

 Brehme argues that she filed her NOA within the forty-five-day deadline 

under Rule 2:4-1 and that the rule does not require a party to announce its 

decision to appeal before that deadline.  She contends that although her 

attorney executed the warrant to satisfy judgment before writing the judge to 

request an order that memorialized his evidentiary ruling, she preserved her 

right to appeal since she filed the NOA on the day that Irwin filed the warrant 

to satisfy judgment under Rule 4:48.  Brehme argues that under this Court’s 

jurisprudence, she should be permitted to appeal the earlier trial evidentiary 

ruling excluding her future medical expenses claim and that the appellate court 

erred by dismissing her appeal as moot.   

 Irwin asserts that Brehme failed to clearly make her intention to appeal 

known before she accepted the benefits of the final judgment.  And Irwin 

 
6  The NJDA focused on the merits of Brehme’s appeal.  Because we now 
affirm the dismissal of the appeal as moot, we do not address the merits.   
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argues that if Brehme prevails on the merits -- by obtaining permission to 

admit into evidence future medical expenses even though her PIP limits have 

not yet been exhausted -- the only remedy would be to vacate the final 

judgment for a new damages trial because evidence of pain and suffering and 

future medical expenses are not separable.  He adds that prevailing on appeal 

would nullify the final judgment, rather than potentially increase it, contrary to 

case law. 

III. 

Here, the Appellate Division concluded that Brehme’s appeal is moot.  

“An issue is moot ‘when [this Court’s] decision sought in a matter, when 

rendered, can have no practical effect on the existing controversy.’”  In re 

Proposed Constr. of Compressor Station (CS327), 258 N.J. 312, 327 (2024) 

(quoting Redd v. Bowman, 223 N.J. 87, 104 (2015)).  To reach that 

determination, we must consider both the relevant legal standards and their 

application to the facts of a case.  “A court will generally search the record to 

determine if an appeal is actually moot or whether the parties have some 

continuing interest in the outcome.”  Mandel on N.J. Appellate Practice § 3:3-

2 at 55 (2024).  The general approach is to “carefully evaluat[e] the record for 

a continuing interest.”  Id. at 56; see, e.g., Sente v. Mayor & Mun. Council of 

Clifton, 66 N.J. 204, 209 (1974) (thoroughly evaluating the record and holding 

387 



8 
 

that an appeal was moot and that the Appellate Division should not have 

entertained it).  In our review of the record, “we accept the trial court’s 

findings of fact, but we need not defer to the trial court’s legal conclusions 

reached from the established facts.”  State v. L.H., 206 N.J. 528, 543 (2011) 

(quoting State v. Jefferson, 413 N.J. Super. 344, 352 (App. Div. 2010)); see 

also Rowe v. Bell & Gossett Co., 239 N.J. 531, 552 (2019) (quoting 

Manalapan Realty, L.P. v. Twp. Comm. of Manalapan, 140 N.J. 366, 378 

(1995) (“A trial court’s interpretation of the law and the legal consequences 

that flow from established facts are not entitled to any special deference.”)).  

Relying on Rules 2:4-1 and 4:48-1, Brehme argues that her appeal is not 

moot because it complies with the court rules.  We conclude, however, that 

although neither rule expressly bars her appeal, neither squarely supports its 

vitality. 

Under Rule 2:4-1, “appeals from final judgments of courts . . . shall be 

filed within 45 days of their entry.”  It is well known that Rule 2:4-1 promotes 

finality, efficiency, and justice.  See, e.g., In re Est. of Pfizer, 6 N.J. 233, 239 

(1951) (“[I]t is of the utmost importance that at some point judgments become 

final and litigations come to an end.”); Mandel, § 19:1-2 at 400 (“[A]t some 

point, final actions . . . in litigated cases should be insulated from appeal and 

potential alteration.”).   
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Here, the judge entered final judgment on July 7, 2022, and Brehme filed 

her NOA from that judgment on August 8, 2022.  Brehme thus complied with 

Rule 2:4-1’s forty-five-day deadline.  The fact that she never sought leave to 

appeal from the interlocutory ruling barring evidence of future medical 

expenses does not change that compliance, but rather reflects the “general 

policy in favor of ‘restrained appellate review of issues relating to matters still 

before the trial court’ to avoid piecemeal litigation.”  Harris v. City of Newark, 

250 N.J. 294, 312 (2022) (quoting Moon v. Warren Haven Nursing Home, 182 

N.J. 507, 510 (2005)).  The Appellate Division’s order that “[t]he appeal from 

the final judgment may include [Brehme]’s argument that the trial court erred 

in its interlocutory ruling that [Brehme] could not present a claim for future 

medical expenses” reflects as much. 

But although Brehme complied with the deadline in Rule 2:4-1, that 

Rule does not expressly address whether a plaintiff can accept full payment of 

a final judgment, execute a warrant to satisfy that judgment, and then still 

appeal.            

 Nor does Rule 4:48-1 address that issue.  Rule 4:48-1 provides that when 

a party satisfies a final judgment, “a warrant shall be executed [by anyone 

entitled to receive satisfaction] and delivered to the party making satisfaction.”  

Executing a warrant to satisfy judgment means that a party signed the warrant.  
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Thus, Brehme’s emphasis on the fact that she filed the NOA on the same day 

that Irwin filed the warrant is misplaced; the key is when a party signs a 

warrant to satisfy judgment, not when the warrant is filed.  Accepting payment 

of the final judgment and then executing the warrant to satisfy judgment -- 

before filing the NOA -- constitutes sufficient acknowledgment by Brehme 

that the final judgment was valid. 

Brehme asserts that Rule 4:48-1 does not alter the forty-five-day period 

prescribed in Rule 2:4-1, and that is true.  But Rule 4:48-1 also does not 

explicitly address the legal effect of accepting a judgment and executing a 

warrant to satisfy the judgment before filing a notice of appeal. 

 Our common law, however, has addressed in other contexts whether a 

plaintiff can accept payment of a final judgment, execute a warrant to satisfy 

that judgment, and then appeal.   

 The long-standing general rule was “that when a litigant accepts the 

benefit awarded . . . by a [final] judgment,” that litigant “is precluded from 

afterward challenging the validity of the conditions by an appeal.”  In re 

Mortg. Guar. Corps.’ Rehab. Act, 137 N.J. Eq. 193, 198 (E. & A. 1945); see 

also Krauss v. Krauss, 74 N.J. Eq. 417, 421 (E. & A. 1908) (“[W]here a party 

recovers a [final] judgment . . . and [then] accepts the benefits thereof . . . , he 

is estopped to afterwards reverse the [final] judgment . . . on error.  The 
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acceptance operates as and may be pleaded as a release of error.”).  

 Applying that principle, the Appellate Division has explained that when 

one party pays a judgment and the other accepts the money and executes a 

warrant to satisfy judgment, “[t]he legal effect of what transpires is that a 

contract is entered into between the parties to terminate the litigation.”  

Sturdivant v. Gen. Brass & Mach. Corp., 115 N.J. Super. 224, 227 (App. Div. 

1971).  The exchange of payment and signed warrant, in the appellate court’s 

words, reveals that “the parties have recognized the validity of the judgment 

and have voluntarily entered into a contract to waive or surrender their 

respective right to appeal.”  Ibid. (relying on 4 Am. Jur. 2d Appeal & Error 

§ 242 at 737 (1962) (“It has been broadly asserted that any act on the part of a 

party by which he impliedly recognizes the validity of a judgment against him 

operates as a waiver of his right to appeal therefrom, or to bring error to 

reverse it, and clearly one who voluntarily acquiesces in or ratifies a judgment 

against him cannot appeal from it.  The acquiescence which prohibits an 

appeal, or destroys it when taken, is the doing or giving of the thing which the 

decree commands to be done or given.”)).  

But in Adolph Gottscho, Inc. v. American Marking Corp., the Court 

clarified that the issue of appealability is more nuanced.  In that case, the 

defendant appealed from a final judgment entered by the Chancery Division, 
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and the plaintiff filed a cross-appeal.  26 N.J. 229, 232 (1958).  While those 

appeals were pending, the defendant paid the final judgment and thereafter 

received a warrant to satisfy judgment.  Id. at 241-42.  The plaintiff’s pending 

cross-appeal continued, which “was explicitly confined to [a] single issue.”  

Id. at 242.   

After considering the defendant’s contention that the cross-appeal had 

been mooted by the plaintiff’s acceptance of the judgment, the Court disagreed 

and concluded that the appeal was “maintainable.”  Id. at 241-42.  The Court 

stressed that “the single issue” presented on appeal “could serve to increase 

but not to reduce the amount of the judgment.”  Id. at 242 (emphasis added).  

That distinction was significant, the Court noted, because “[t]he plaintiff’s 

acceptance of the sum found by the trial court to be due, and its delivery of the 

warrant of satisfaction while it at all times continued to assert that an 

additional sum was due, was in nowise inconsistent and furnished no real basis 

for an estoppel.”  Ibid.  In other words, the Court clarified that a party is not 

estopped from appealing a separable issue, even when a party accepts the 

benefits of a final judgment, if the only issue raised on appeal would increase 

the benefit awarded to the party appealing, but not impact the accepted, 

underlying final judgment.  Ibid.    

392 



13 
 

But the Gottscho Court highlighted the factual timeline as well:  the 

plaintiff in Gottscho made known its intent to cross-appeal prior to accepting 

the judgment “while it at all times continued to assert that an additional sum 

was due.”  Ibid.  And the Court explained that its “conclusion that the cross-

appeal was maintainable is buttressed by the many decisions elsewhere which 

recognize the right of a party to accept a sum to which he is in any event 

entitled and still pursue his request for a legal ruling on appeal which would 

increase that sum.”  Ibid. (emphasis added).  The language “still pursue” 

likewise suggests a challenge brought prior to the acceptance of judgment 

rather than after. 

One of the many decisions cited by Gottscho, which illuminated what is 

meant by “increase” the underlying judgment, is Bass v. Ring, 299 N.W. 679 

(Minn. 1941).  In Bass, the Supreme Court of Minnesota explained that 

“where the reversal of a judgment cannot possibly 
affect an appellant’s right to the benefit secured under 
a judgment, then an appeal may be taken, and will be 
sustained, despite the fact that the appellant has sought 
and secured” the benefit which he has already accepted.  
The reason is that in such a case “it is possible for the 
appellant to obtain a more favorable judgment in the 
appellate court without the risk of a less favorable 
judgment from a new trial of the whole case there or in 
the lower court.”  In such posture of the litigation, “the 
acceptance of what the judgment gives him is not 
inconsistent with an appeal for the sole purpose of 
securing, without retrial of the whole case, a decision 
more advantageous to him.” 
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[299 N.W. at 680 (quoting 2 Am. Jur. Appeal & Error 
§ 215 at 977-78 (1936)).] 

 
See also 169 A.L.R. 980 (1941); Shaffer v. Great Am. Indem. Co., 147 F.2d 

981 (5th Cir. 1945); Bohl v. Bohl, 32 N.W.2d 690 (S.D. 1948); Hayward v. 

Green, 88 A.2d 806 (Del. 1952).  

 Corpus Juris Secundum, a national legal encyclopedia, also addresses the 

issue:  

A party accepting benefits under a judgment is not 
precluded from appealing if the parts of the 
judgment are separable, the party would have been 
entitled to the benefits in any event, or the appeal is 
for the purpose of increasing the recovery. 
 
The right to appeal is not waived or estopped if the 
controversy is separable, so that accepting the benefit 
of a favorable part is consistent with an appeal from the 
adverse part. . . .  Thus, a party who has accepted 
benefits under a judgment is not estopped from 
appealing for the purpose of increasing the recovery, 
unless the appeal leaves the appellant at the risk of 
receiving a less favorable judgment. . . .  
  
On the other hand, an appeal may not be maintained if 
the appellant has accepted the amount adjudged in full 
settlement or satisfaction of the claim, the appellant has 
accepted the judgment debtor’s tender of the full 
amount of the judgment before filing the notice of 
appeal, the payment was made and accepted on the 
understanding or agreement that no appeal would be 
taken, the parts of the judgment are so closely and 
mutually dependent that an appeal would bring up 
every part of the judgment, or the controversy was not 
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confined to the allowed counterclaim but rather the 
entire claim and amount were in dispute.   
 
[4 C.J.S. Appeal & Error § 286 (2024) (footnotes 
omitted).] 

 
Thus, Gottscho’s reference to “increase” includes not only potentially adding 

to the judgment amount, but also, the issue raised on the appeal must be 

separable from the underlying final judgment such that prevailing on the 

appeal cannot possibly affect an appellant’s right to the benefit secured under 

the final judgment by decreasing the amount awarded. 

 We therefore hold that when a plaintiff accepts a final judgment, that 

party may still appeal if the party can show that (1) it made its intention to 

appeal known prior to accepting payment of the final judgment and prior to 

executing a warrant to satisfy that judgment, and also that (2) prevailing on the 

appellate issue will not in any way impact the final judgment other than to 

potentially increase it.7   

 

 

 
7  The need for a party to make its intention to appeal known prior to accepting 
payment of the final judgment and prior to executing a warrant to satisfy that 
judgment is premised in part on the factual timeline in Gottscho.  The Gottscho 
Court did not expressly impose such a requirement; rather, it was self-evident 
from the facts of that case.  Even if we do not apply prong one of our holding 
here, Brehme’s appeal remains moot because she cannot satisfy prong two of 
our holding.      
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IV. 

Application of those legal principles to the facts of this case is 

straightforward.   

A. 

 As to the first prong, Brehme did not make her intention to appeal 

known prior to accepting payment of the final judgment and prior to executing 

a warrant to satisfy that judgment.  She accepted payment of the final 

judgment, her counsel deposited the money into his trust account, and her 

counsel signed a warrant to satisfy judgment.  Three weeks later, Brehme filed 

her NOA from the final judgment.     

Requesting an order that memorialized the evidentiary ruling excluding 

future medical expenses, which her counsel sought after Brehme accepted 

payment of the final judgment and after he executed the warrant to satisfy 

judgment, and informing the judge that Brehme was “attempting to file an 

appeal,” did not help, because it did not express an intent to appeal before 

accepting payment of the final judgment and before execution of the warrant to 

satisfy judgment.  Making an intent to appeal known includes the requirement 

that the plaintiff inform the party paying the final judgment (before payment of 

the final judgment and execution of the warrant to satisfy judgment) that the 

plaintiff still intends to appeal.    
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 A defendant may pay a final judgment for several reasons.  The most 

obvious reason is to end the litigation.  Irwin did that here.  Final payment and 

execution of a warrant to satisfy judgment without the other party’s knowledge 

that a plaintiff plans to appeal does not promote finality, efficiency, or 

fairness.  A plaintiff’s expression of intent to appeal must be made before 

accepting payment of the final judgment and before executing the warrant to 

satisfy judgment in order to best effectuate the purposes that underlie Rule 2:4-

1.   

 Brehme’s reliance on Gottscho is misplaced.  In that case, the plaintiff 

cross-appealed before it accepted payment of the final judgment.  26 N.J. at 

241-42.  The defendant paid that judgment while the plaintiff’s cross-appeal 

was pending.  Ibid.  Here, the opposite occurred.  Irwin’s carrier paid the final 

judgment, Brehme accepted the money, and her counsel executed the warrant 

to satisfy the judgment before she filed her NOA.  And unlike here, the single 

issue on the plaintiff’s cross-appeal in Gottscho was separable from the 

plaintiff’s final judgment.  Id. at 242.  Prevailing on its isolated appellate issue 

could not possibly have affected the plaintiff’s right to the benefit it secured 

under its final judgment.  Ibid.   

That brings us to the second prong.     
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B. 

 As to the second prong, prevailing on the evidentiary appellate issue -- 

whether a plaintiff can admit into evidence future medical expenses in a civil 

suit even though her PIP limits have not yet been exhausted -- would require 

vacating the final judgment because a claim for future medical expenses is not 

separable from seeking compensation for pain and suffering.  Thus, even if we 

concluded that Brehme met prong one, she is unable to show that prevailing on 

the trial court evidentiary ruling will not impact the final judgment and only 

potentially increase it.       

 It is well established that personal injury awards are generally not 

divisible.  Caldwell v. Haynes, 136 N.J. 422, 442 (1994).  That is especially 

true where the evidence of pain and suffering is inextricably linked to evidence 

of future medical expenses.  One jury cannot hear evidence relevant to pain 

and suffering and another jury hear evidence relevant to future medical 

expenses.  Assuming the admissibility of future medical expenses in this case, 

the two claims -- pain and suffering and future medical expenses -- would have 

to be considered simultaneously.  Those claims cannot be fairly adjudicated 

separately.     

A jury considers essentially the same factors when deciding whether to 

award damages for future medical expenses and pain and suffering.  For future 
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medical expenses, a jury should consider “the nature, extent, and duration of 

[a] plaintiff’s injury,” as well as a plaintiff’s age, health before the accident, 

and how long the jury “reasonably expect[s] the medical expenses to 

continue.”  Model Jury Charges (Civil), 8.11(I), “Future Medical Expenses” 

(approved May 1997).  For pain and suffering, a jury should consider “a 

plaintiff’s age, usual activities, occupation, family responsibilities and similar 

relevant facts in evaluating the probable consequences of any injuries you find 

[a plaintiff] has suffered.”  Model Jury Charges (Civil), 8.11(E), “Disability, 

Impairment and Loss of the Enjoyment of Life, Pain and Suffering” (rev. May 

2017).  The jury considers “the nature, character and seriousness of any injury, 

discomfort or disfigurement,” and the duration of an injury, 

as any verdict you make must cover the harms and 
losses suffered . . . since the accident, to the present 
time, and even into the future if you find that [the] 
injury and its consequence have continued to the 
present time or can reasonably be expected to continue 
into the future.   
 
[Ibid.]   
 

A subsequent jury’s consideration of the factors to determine future 

medical expenses may impact the final judgment in this case because the 

earlier jury already considered those same factors when deciding how much to 

award Brehme for pain and suffering.  And because Brehme did not receive 

treatment for three years, it is possible that a subsequent jury could consider 
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the evidence differently to find that she is entitled to less damages.  It is not 

guaranteed that the issue of future medical expenses will only increase the sum 

the jury awarded to Brehme.  See, e.g., Gottscho, 26 N.J. at 242.  Thus, the 

evidentiary issue raised on this appeal is not separable from the underlying 

final judgment, and Brehme cannot show it will only increase the final 

judgment. 

Because Brehme cannot show either that she expressed her intention to 

appeal before accepting payment of the final judgment and before her counsel 

executed the warrant to satisfy the judgment or that the appeal will not impact 

the final judgment other than to increase it, Brehme’s appeal cannot proceed.  

For that reason, any decision rendered can have no effect on the outcome of 

the case.  See Compressor Station, 258 N.J. at 327.  Accordingly, her appeal 

was properly dismissed as moot. 

We refer this opinion to the Civil Practice Committee to assess whether 

to clarify Rule 4:48-1 in light of the principles outlined above.  

V. 

 The judgment of the Appellate Division is affirmed.  

 

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, PIERRE-
LOUIS, WAINER APTER, NORIEGA, and HOFFMAN join in JUSTICE 
FASCIALE’s opinion. 
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John W. Baldante argued the cause for appellants 

(Levy, Baldante, Finney & Rubenstein, PC, attorneys; 

John W. Baldante and Mark R. Cohen, on the briefs). 

 

Benjamin H. Zieman argued the cause for respondent 

South Orange-Maplewood Board of Education 

(Anderson & Shah LLC, attorneys; Benjamin H. 

Zieman, on the briefs). 

 

 The opinion of the court was delivered by 

 

ACCURSO, P.J.A.D. 

 

 In these three cases, in which we heard argument back-to-back and 

consolidate for resolution here, Ormond Simpkins, Jr., Frankie Jerome and 

Brandon Hayes appeal on our leave from trial court orders granting defendant 

South Orange-Maplewood School District's motions to dismiss with prejudice 

those counts of plaintiffs' complaints asserting claims for vicarious liability 

arising out of their alleged sexual abuse by their former teacher Nicole 

Dufault.  Each appeal raises the same argument  that the trial court erred in 
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failing to recognize that our Supreme Court's holding in Hardwicke v. 

American Boychoir School, 188 N.J. 69, 101-02 (2006), adopting the aided-

by-agency theory of section 219(2)(d) of the Restatement (Second) of 

Agency (1958), and the 2019 amendments to the Tort Claims Act, N.J.S.A. 

59:1-1 to 12-3, have combined to make the School District vicariously liable 

for Dufault's sexual abuse of plaintiffs, notwithstanding it was committed 

outside the scope of Dufault's employment.  Because we agree with the trial 

court that the District cannot be held liable under N.J.S.A. 59:2-2(a), the Act's 

vicarious liability provision, for Dufault's sexual abuse committed outside the 

scope of her employment, even after Hardwicke and the 2019 amendments to 

the Tort Claims Act, we affirm. 

 Plaintiffs have each filed multi-count complaints against the School 

District alleging they were sexually abused by Nicole Dufault, a language arts 

and special education teacher at Columbia High School while they were 

students during the 2013-14 school year.  Plaintiffs, who were between the 

ages of fourteen and seventeen, allege the abuse took place on multiple 

occasions in Dufault's classroom during school hours as well as in her car on 

school grounds and elsewhere.   
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Plaintiffs claim Dufault altered their attendance records to excuse their 

absences from other classes when they were with her and favorably 

manipulated their grades.  The abuse continued until September 2014, when a 

video surfaced of Dufault engaged in sexual relations with another student, and 

she was arrested.  Plaintiffs contend she has since pleaded guilty to three 

counts of aggravated sexual contact, forfeited her teaching certificates and any 

future public employment and been sentenced to a three-year suspended prison 

term and parole supervision for life.  

 The trial court granted the District's motion to dismiss with prejudice 

those counts of all three complaints pleading common law claims seeking to 

hold the District vicariously liable for Dufault's alleged abuse.1  The court held 

the Tort Claims Act's vicarious liability provision, N.J.S.A. 59:2-2(a), permits 

a public entity to be held liable only for those acts of its employees occurring 

within the scope of their employment.  The court found "DuFault's alleged 

assault and sexual abuse of plaintiff[s] was clearly outside the scope of her 

 
1  The court also dismissed plaintiffs' claims seeking to hold the District 

directly liable as a passive abuser under the Child Sexual Abuse Act, N.J.S.A. 

2A:61B-1(a)(1) and (b).  Plaintiffs did not seek leave to appeal that ruling, and 

these interlocutory appeals are limited to the court's dismissal of the common 

law counts of plaintiffs' complaints seeking to hold the District vicariously 

liable for acts committed by Dufault outside the scope of her employment.  
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employment," being obviously beyond anything authorized by the District and 

not in any way actuated by a purpose to serve her employer.  See Davis v. 

Devereux Found., 209 N.J. 269, 302-07 (2012). 

 We review a trial court's decision on a motion to dismiss a complaint for 

failure to state a claim under Rule 4:6-2(e) de novo, "affording no deference to 

the trial court's determination."  Pace v. Hamilton Cove, 258 N.J. 82, 95-96 

(2024).  "Because the appeal arises on defendant['s] motion for judgment on 

the pleadings[,] . . . we assume the truth of the allegations of the complaint, 

giving plaintiff[s] the benefit of all reasonable factual inferences that those 

allegations support."  F.G. v. MacDonell, 150 N.J. 550, 556 (1997). 

 Plaintiffs do not challenge the trial court's ruling that Dufault's conduct 

towards them was outside the scope of her employment.  They reprise their 

argument that although "the general rule is that an employer cannot be held 

vicariously liable for the tortious intentional conduct of its employee when that 

conduct is committed outside the scope of employment . . . there are time-

honored and well-recognized exceptions," including the one adopted by our 

Supreme Court in Hardwicke, "that in limited circumstances where remedial 

legislation and important public policy concerns are involved, the employer 
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can be held vicariously liable for its employee's intentional conduct outside the 

scope of employment under the Restatement (Second) of Agency § 219(2)(d)." 

 Plaintiffs contend Dufault sexually abused them by "leveraging her 

power as a teacher on behalf of the . . . District," constituting a "textbook 

definition of 'aided agency' as articulated in the Hardwicke decision" and 

section 219(2)(d).  They maintain the trial court erred in failing to recognize 

that "plaintiffs are permitted to assert viable agency claims, including 

common-law vicarious liability under respondeat superior" under the aided-by-

agency theory adopted by the Court in Hardwicke.   

Relying on our decision in E.C. by D.C. v. Inglima-Donaldson, 470 N.J. 

Super. 41 (App. Div. 2021), plaintiffs further argue the District cannot rely on 

the immunity provided it under N.J.S.A. 59:2-10 to shield it from vicarious 

liability for Dufault's sexual abuse of plaintiffs because the Legislature 

disabled that immunity in N.J.S.A. 59:2-1.3(a)(1) in "sexual abuse cases . . . if 

the employee used the position of employment as an 'aided' tool of leverage to 

commit the sexual abuse."  Plaintiffs contend that even if the District and the 

trial court are correct that N.J.S.A. 59:2-2(a), is a liability provision and not an 

immunity, the District's motion to dismiss must fail under E.C. because "it is 
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still just an affirmative defense whereby plaintiffs ' claims on this issue  

vicarious liability  can only be disposed of factually at the time of trial." 

We disagree.  Plaintiffs misread our decision in E.C. and misapprehend 

the meaning of the Tort Claims Act's liability provisions, specifically N.J.S.A. 

59:2-2(a).  We start with Hardwicke and the Tort Claims Act. 

Plaintiffs are correct the Court in Hardwicke recognized an exception to 

the general rule of respondeat superior that an employer is "liable for torts of 

one of its employees only when the latter was acting within the scope of his or 

her employment."  Di Cosala v. Kay, 91 N.J. 159, 168-69 (1982).  Relying on 

Lehmann v. Toys 'R' Us, Inc., 132 N.J. 587, 619-20 (1993), where it had held 

an employer could be vicariously liable under Restatement (Second) of 

Agency § 219(2)(d)2 for the conduct of a supervisor acting outside the scope of 

 
2  Section 219 of the Restatement (Second) of Agency provides: 

 

(1) A master is subject to liability for the torts of his 

servants committed while acting in the scope of 

their employment. 

 

(2) A master is not subject to liability for the torts of 

his servants acting outside the scope of their 

employment, unless: 

 

(a) the master intended the conduct or the 

consequences, or 
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his employment if it had "delegate[d] the authority to control the work 

environment to a supervisor and [the] supervisor abuse[d] [the] delegated 

authority," the Court in Hardwicke held a private boarding school qualifying as 

a passive abuser under the Child Sexual Abuse Act, N.J.S.A. 2A:61B-1(a)(1), 

could be held vicariously liable for common law claims based on conduct 

falling within the Act's definition of sexual abuse committed by an employee 

acting outside the scope of his or her employment.  Hardwicke, 188 N.J. at 

100-02 (quoting Lehmann, 132 N.J. at 620) (alterations in original). 

Critically, the Court didn't find the sexual abuse Hardwicke claimed to 

have suffered occurred within the scope of his abuser's employment by the 

School; it found the circumstances warranted an exception to the Restatement 

rule that "[a] master is not subject to liability for the torts of his servants acting 

outside the scope of their employment."  Restatement (Second) of Agency § 

 

(b) the master was negligent or reckless, or 

 

(c) the conduct violated a non-delegable duty of the 

master, or 

 

(d) the servant purported to act or to speak on behalf 

of the principal and there was reliance upon 

apparent authority, or he was aided in 

accomplishing the tort by the existence of the 

agency relation. 
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219(2).  As the Court has often noted, "[o]nly rarely will intentional torts fall 

within the scope of employment."  Davis, 209 N.J. at 303.  And crimes, 

particularly serious ones, "are in nature different from what servants in a 

lawful occupation are expected to do."  Ibid. (quoting Restatement (Second) of 

Agency § 231 cmt. a.  Restatement (Second) of Agency § 219(2)(d) on which 

the Court in Hardwicke relied is addressed exclusively to an employer's 

liability for the torts of its employees "acting outside the scope of their 

employment."). 

That distinction, as the trial court found, is critical to plaintiffs' vicarious 

liability claims against the District, because the Legislature has waived the 

State's sovereign immunity only for "injury proximately caused by an act or 

omission of a public employee within the scope of his employment in the same 

manner and to the same extent as a private individual under like 

circumstances."  N.J.S.A. 59:2-2(a) (emphasis added).  A public entity has no 

liability under the Tort Claims Act for the acts of its employees occurring 

outside the scope of their employment.  Tice v. Cramer, 133 N.J. 347, 355 

(1993).  The 2019 Amendments to the Tort Claims Act, specifically N.J.S.A. 

59:2-1.3, did not change that. 
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The 2019 amendments to the Tort Claims Act extended the statute of 

limitations for sexual assault or abuse claims against public entities in accord 

with the Legislature's newly enacted statute of limitations for sexual abuse 

claims, N.J.S.A. 2A:14-2a and -2b, and abrogated the Act's notice and filing 

requirements for those claims.  See W.S. v. Hildreth, 252 N.J. 506, 512-14 

(2023) (explaining the effect of the extended statute of limitations and the 

abolishment of the procedural requirements for filing claims of sexual abuse 

against public entities in the 2019 amendments).  

There is no question but that the Court in Hardwicke held a private 

entity qualifying as a passive abuser under the Child Sexual Abuse Act may be 

held vicariously liable for common law claims alleging conduct within the 

Act's definition of sexual abuse committed by an employee acting outside the 

scope of his employment in accord with section 219(2)(d) of the Restatement.  

188 N.J. at 100-02.  But that a private entity may be held liable for the torts of 

an employee outside the scope of employment will not make a public entity 

similarly liable because "[t]he liability of the public entity must be found in 

the [Tort Claims] Act."  Tice, 133 N.J. at 355; N.J.S.A. 59:2-1(a) ("Except as 

otherwise provided by this act, a public entity is not liable for an injury,  
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whether such injury arises out of an act or omission of the public entity or a 

public employee or any other person."). 

Plaintiffs do not identify any provision of the Tort Claims Act making a 

public entity liable for the torts of a public employee occurring outside the 

scope of employment.  That failure is fatal to their vicarious liability claims 

against the District.  Plaintiffs alleging negligence against a public entity 

"must first establish the predicates for liability" in the Tort Claims Act "and 

later avoid application of any provision granting the sovereign immunity."  

Kolitch v. Lindedahl, 100 N.J. 485, 502 (1985) (Handler J., dissenting).  

Although we agree with plaintiffs the District may not rely on the 

immunity afforded it in N.J.S.A. 59:2-10, providing "[a] public entity is not 

liable for the acts or omissions of a public employee constituting a crime, 

actual fraud, actual malice, or willful misconduct," the District does not rely 

on it here and doesn't need to in order to defeat plaintiffs' vicarious liability 

claims.   

We found in E.C. that N.J.S.A. 59:2-1.3(a)(1) was silent as to the 

immunity provisions of the Tort Claims Act the Legislature "intended to 

disable" in stating 

immunity from civil liability granted by that act to a 

public entity or public employee shall not apply to an 

412 



 

13 A-2181-21 

 

 

action at law for damages as a result of a sexual 

assault, any other crime of a sexual nature, a 

prohibited sexual act as defined in [N.J.S.A. 2A:30B-

2], or sexual abuse as defined in [N.J.S.A. 2A:61B-1] 

being committed against a person, which was caused 

by a willful, wanton or grossly negligent act of the 

public entity or public employee. 

 

Notwithstanding, we concluded, N.J.S.A. 59:2-10 is an immunity that will not 

apply in sex abuse cases against public entities.  E.C.. 470 N.J. Super. at 53-

54.   

The law is long-settled, however, that N.J.S.A. 59:2-10 is an immunity 

provided public entities "for the acts or omissions of a public employee 

constituting a crime, actual fraud, actual malice, or willful misconduct" 

occurring within the scope of employment.  See Bernstein v. State, 411 N.J. 

Super. 316, 330-33 (App. Div. 2010) (explaining "public entities have no 

vicarious liability for the willful misconduct of their employees" acting within 

the scope of their employment under N.J.S.A. 59:2-10); McDonough v. Jorda, 

214 N.J. Super. 338, 349-50 (App. Div. 1986) (holding no vicarious liability 

against police department or city for police officer's willful misconduct in 

assault and battery on a college student incident to arrest under 59:10-2).  See 

also Margolis and Novack, Title 59:  Claims against Public Entities, cmt. 1 on 

N.J.S.A. 59:2-10 (2024) ("This section establishes a basis for employer 
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immunity once a ground is established for the employer's vicarious liability 

under 59:2-2(a).").  A plaintiff reaps no benefit from avoiding a statutory 

immunity provision, like N.J.S.A. 59:2-10, unless he has already managed to 

establish a predicate for liability under the Tort Claims Act.  See Cosgrove v. 

Lawrence, 215 N.J. Super. 561, 563 (App. Div. 1987) (noting in the absence of 

a basis for vicarious liability under 59:2-2, the public entity's immunity under 

59:2-10 is irrelevant).  Plaintiffs have not identified any provision in the Tort 

Claims Act making the District vicariously liable for Dufault's acts outside the 

scope of her employment; none exists.   

Finally, plaintiffs misread our opinion in E.C. in asserting we held the 

Tort Claims Act's vicarious liability provision, N.J.S.A. 59:2-2(a), is "just an 

affirmative defense whereby plaintiffs' claims on this issue  vicarious 

liability  can only be disposed of factually at the time of trial."  Nowhere in 

E.C. did we address N.J.S.A. 59:2-2.  Indeed, we noted specifically that we 

had chosen "not to consider [on interlocutory appeal] either the viability of 

[the] plaintiffs' claim that the board may be held vicariously liable or the 

impact of N.J.S.A. 59:9-2(d)" on the case.  E.C., 470 N.J. Super. at 56.  

Moreover, a holding that N.J.S.A. 59:2-2 is an affirmative defense to public 
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entity liability would stand the Act on its head and run contrary to decades of 

Supreme Court precedent interpreting it.  

N.J.S.A. 59:2-1(a) and (b) establish the structure of the Tort Claims Act: 

a.  Except as otherwise provided by this act, a public 

entity is not liable for an injury, whether such injury 

arises out of an act or omission of the public entity or 

a public employee or any other person. 

 

b.  Any liability of a public entity established by this 

act is subject to any immunity of the public entity and 

is subject to any defenses that would be available to 

the public entity if it were a private person. 

 

 The 1972 Attorney General's Task Force Comment to N.J.S.A. 59:2-1 

explains the Act re-established the "immunity of all governmental bodies in 

New Jersey" following its abrogation in Willis v. Department of Conservation 

and Economic Development, 55 N.J. 534 (1970).  N.J.S.A. 59:1-2, declares it 

"to be the public policy of this State that public entities shall only be liable for 

their negligence within the limitations of this act," and that all its provisions 

"should be construed with a view to carry out" that legislative declaration.  See 

Chatman v. Hall, 128 N.J. 394, 414 (1992) (explaining the Tort Claims Act 

"reestablished blanket immunity [for public entities] subject to specific 

provisions establishing liability"). 
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 N.J.S.A. 59:2-2(a), which provides "[a] public entity is liable for injury 

proximately caused by an act or omission of a public employee within the 

scope of his employment in the same manner and to the same extent as a 

private individual under like circumstances," is one of those "specific 

provisions establishing liability."  Chatman, 128 N.J. at 414.  Indeed, the Task 

Force Comment describes subsection (a) as the "primary source of public 

entity liability."  Our Supreme Court has said the same.  See Robinson v. 

Vivirito, 217 N.J. 199, 207 (2014) ("This Court has commented that vicarious 

liability of the public entity for the negligent act of its employee is the primary 

source of liability for the public entity.") (citing Tice, 133 N.J. at 355); 

Rochinsky v. State, Dep't of Transp., 110 N.J. 399, 409 (1988) (identifying 

N.J.S.A. 59:2-2(a) as one of the "three principal liability sections in the Act"). 

 Contrary to plaintiffs' assertion, N.J.S.A. 59:2-2(a) is, both in the 

structure of the Act and the cases interpreting it, plainly a liability predicate 

not an immunity provision as to which the public entity would bear the burden 

of pleading and proof as an affirmative defense.  See Ellison v. Hous. Auth. of 

City of S. Amboy, 162 N.J. Super. 347, 351 (App. Div. 1978).  As our 

Supreme Court has held that "[t]he liability of the public entity must be found 

in the Act," Tice, 133 N.J. at 355, and plaintiffs have failed to identify any 

416 



 

17 A-2181-21 

 

 

provision within it that would make the District liable for the acts of an 

employee outside the scope of employment, the motion to dismiss plaintiffs' 

vicarious liability claims was properly granted.   

 Affirmed.  
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Order Prepared by the Court    
  

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: PASSAIC COUNTY 

DOCKET NO. PAS-L-2441-22  
  
  

ORDER 

  

THIS MATTER having been brought before the Court by the law office of Howarth &  

Associates, LLC, attorneys for Defendants, County of Passaic and Passaic County Board of  

Commissioners, improperly pled as Passaic County Board of Chosen Freeholders, for an Order for 

Summary Judgment to dismiss the Fourth Count of the Second Amended Complaint, and the Court     

having considered the moving papers, and having heard the argument of counsel, and for good and 

sufficient cause being shown;  

            IT IS on this            day of         , 2025,  

WIGGINS PLASTICS, INC. AND  
KNICKERBOCKER BED COMPANY,  

Plaintiffs, 
v.  

  
COUNTY OF PASSAIC; PASSAIC COUNTY  
BOARD OF CHOSEN FREEHOLDERS;  
PASSAIC COUNTY BOARD OF  
COMMISSIONERS; ASSUNCAO BROTHERS,  
INC.; NGM INSURANCE COMPANY; JOHN  
DOES 1 THROUGH 10 (fictitious names of 
individuals whose identities are presently  
unknown); JOHN DOES 11 THROUGH 20  
(fictitious names of employees, agents, 
representatives and/or assigns of the County of 
Passaic and/or Passaic County Board of Chosen 
Freeholders and/or Passaic County Board of 
Commissioners and/or Assuncao Brothers, Inc.  
and/or NGM Insurance Company, whose 
identities are presently unknown) and ABC 
CORPORATIONS 1-10 (fictitious names of 
entities whose identities are presently unknown),  

  
Defendants.  

6th  February
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ORDERED that Partial Summary Judgment be and hereby is GRANTED; and  

IT IS FURTHER ORDERED that the Defendants’ Motion is Granted, and the Fourth  

Count of Plaintiffs’ Second Amended Complaint alleging vicarious liability against the County 

Defendants for the acts of the Defendant, Assuncao Brothers, Inc. be and the same is hereby 

dismissed with prejudice; and  

IT IS FURTHER ORDERED that a service of this Order shall be deemed effectuated 

upon all parties upon its upload to eCourts.  

  
  
  
  

  

 
  
  

  Opposed  

  

   Unopposed  
  

HON. DARREN J. DEL SARDO, P. J. Cv.  

/s/ Darren J. Del Sardo  

SEE ATTACHED STATEMENT OF REASONS 
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NOT TO BE PUBLISHED WITHOUT THE APPROVAL OF THE COMMITTEE ON 
OPINIONS  

  

   
SUPERIOR COURT OF NEW JERSEY  

PASSAIC COUNTY 
LAW DIVISION 

  
DOCKET NO.: PAS L-2441-22 

  
CIVIL ACTION - CBLP 

   
   

OPINION  
   

   

Decided February 06, 2025   

Charles A. Yuen, Esq., of Charles Allen Yuen LLC, counsel for Plaintiffs Wiggins Plastics, Inc. and 
Knickerbocker Bed Company.   
   

Michael A. Mattessich, Esq., of Howarth & Associates, LLC, counsel for Defendants County of Passaic 
and Passaic County Board of Commissioners.  
  
  
Hon. Darren J. Del Sardo, P.J. Cv.   

  

  Pending before the Court is the Defendant, County of Passaic and Passaic County Board of 

Commissioners' motion for summary judgment, filed on December 6, 2024. Plaintiffs,  

Wiggins Plastics, Inc., and Knickerbocker Bed Company, filed an Opposition to the Motion on 

January 21, 2025.  Defendant submitted a Reply Brief on January 23, 2025. Oral argument was 

heard on January 31, 2025.  After careful consideration, the Court relies upon the following 

statement of reasons in support of its decision.  

   
WIGGINS PLASTICS, INC. and  
KNICKERBOCKER BED COMPANY,    
   
                                               Plaintiff(s),    
   
v.    
   
COUNTY OF PASSAIC, et al.,    
   
                                              Defendant(s).   
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BACKGROUND  

   This matter arises from damages sustained by Plaintiffs at their property located at 180  

Kingsland Road in Clifton, New Jersey, following the effects of Hurricane Ida on or about 

September 1, 2021. Plaintiffs allege that the flooding and subsequent damages were caused, in 

part, by negligent acts related to a bridge replacement project contracted by the County of 

Passaic to Defendant Assuncao Brothers, Inc. Plaintiffs’ Fourth Count alleges vicarious liability 

for the County’s supervisory role over the contractor. Defendants move for summary judgment, 

arguing that the New Jersey Tort Claims Act, N.J.S.A. 59:1-1 et seq., immunizes the County 

from vicarious liability for the acts of independent contractors. Plaintiffs oppose the motion, 

asserting that material factual disputes remain and that the motion is premature due to 

incomplete discovery.  

  

STANDARD  

Summary judgment must be granted if “the pleadings, depositions, answers to 

interrogatories and admissions on file, together with affidavits, if any, show that there is no 

genuine issue as to any material fact challenged and that the moving party is entitled to a 

judgment or order as a matter of law.” R. 4:46-2(c). The trial court's "function is not . . . to weigh 

the evidence and determine the truth . . . but to determine whether there is a genuine issue for 

trial." Brill v. Guardian Life Ins. Co. of Am., 142 N.J. at 520 (1995) (quoting Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 249 (1986)). The trial judge must consider "whether the competent 

evidential materials presented, when viewed in the light most favorable to the nonmoving party, 

are sufficient to permit a rational fact finder to resolve the alleged disputed issue in favor of the 

non-moving party." Ibid. When the facts present "a single, unavoidable  
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resolution" and the evidence "is so one-sided that one party must prevail as a matter of law," then 

a trial court should grant summary judgment. Ibid.  

"A party may defeat a motion for summary judgment by demonstrating that the evidential 

materials relied upon by the moving party, considered in light of the applicable burden of proof, 

raise sufficient credibility issues to permit a rational fact finder to resolve the alleged disputed 

issued in favor of the nonmoving party.'" D'Amato v. D'Amato, 305 N.J. Super. 109, 114 (App. 

Div. 1997) (quoting Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 523 (1995). The trial 

court's "function is not . . . to weigh the evidence and determine the truth . . . but to determine 

whether there is a genuine issue for trial." Brill, supra, 142 N.J. at 540 (quoting Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).  

The trial judge must consider "whether the competent evidential materials presented, 

when viewed in the light most favorable to the non-moving party, are sufficient to permit a 

rational fact finder to resolve the alleged disputed issue in favor of the non-moving party." Ibid. 

When the facts present "a single, unavoidable resolution" and the evidence "is so one-sided that 

one party must prevail as a matter of law," then a trial court should grant summary judgment. 

Ibid. Where there is a motion for summary judgment, “[i]t is incumbent upon [the party opposing 

the motion] to make an affirmative demonstration . . . that the facts are not as the movant 

alleges.” Spiotta v. William H. Wilson, Inc., 72 N.J. Super. 572, 581 (App. Div. 1962).  

While a motion for summary judgment “may be made as early as twenty days from the 

service of the complaint. R. 4:46-1, nevertheless, case law has made plain, a matter is not ‘ripe’ 

for summary judgment where discovery is incomplete.” J. Josephson, Inc. v. Crum & Forster Ins. 

Co., 293 N.J. Super. 170, 203 (App. Div. 1996). “When critical facts are peculiarly within the 

moving party's knowledge, it is especially inappropriate to grant summary judgment when 
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discovery is incomplete.” Velantzas v. Colgate-Palmolive Co., 109 N.J. 189, 193 (1988). “[A 

party] must have a reasonable opportunity to obtain facts not available to it other than through 

formal discovery.” Wilson v. Amerada Hess Corp., 168 N.J. 236, 253 (2001).  

  

DECISION  

   The Court has reviewed Defendants' motion for summary judgment seeking dismissal of 

the Fourth Count of Plaintiffs' Second Amended Complaint, which alleges vicarious liability 

against the County of Passaic. The central issue before the Court is whether the County can be 

held vicariously liable for the alleged negligent acts of Assuncao Brothers, Inc. (“Assuncao”), an 

independent contractor engaged in the Kingsland Road Bridge replacement project.  

  Under the New Jersey Tort Claims Act (“TCA”), public entities may be held vicariously 

liable for the wrongful acts of their employees pursuant to N.J.S.A. 59:2-2(a), which states that 

“[a] public entity is liable for injury proximately caused by an act or omission of a public 

employee within the scope of his employment.” However, the TCA expressly excludes 

independent contractors from the definition of a “public employee.” N.J.S.A. 59:1-3. This 

distinction is established in case law, which has consistently held that public entities are not liable 

for the actions of independent contractors. See McCormick v. State, 446 N.J. Super. 603, 611 

(App. Div. 2016) (“In keeping with the thrust of the Act, Courts have refused to adopt any theory 

of liability that would make public entities responsible for the acts of nonemployee third 

parties.”); Gomes v. Cty. of Monmouth, 444 N.J. Super. 479, 491 (App. Div. 2016).  

  Here, Plaintiffs have conceded that Assuncao was an independent contractor. Despite this 

concession, they have not identified any applicable exception that would impose liability on the 

424 



County, nor have they presented specific facts that could establish vicarious liability and preclude 

summary judgment at this stage. Plaintiffs cite Chatman v. Hall, 128 N.J. 394 (1992), but that 

case only affirms the principle that a public entity can be vicariously liable only if its employee is 

liable. Moreover, Plaintiffs have not demonstrated that the County had a nondelegable duty that 

would impose liability despite Assuncao’s status as an independent contractor. The Plaintiff also 

relies on Majestic Realty Associates, Inc. v. Toti Contracting Co., 30 N.J. 245 (1959), but that 

case predates the Tort Claims Act and is inapplicable.   

  For these reasons, the Court finds that Defendants are entitled to summary judgment with 

respect to the Fourth Count of Plaintiffs’ Second Amended Complaint and their motion is 

GRANTED.  Plaintiffs may continue to pursue any remaining claims against the County as set 

forth in the other Counts of their Complaint.  
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      SUPERIOR COURT OF NEW JERSEY 
      APPELLATE DIVISION 
      DOCKET NO. A-0366-22  
 
RUSSELL FORDE HORNOR, 
 
 Plaintiff-Respondent, 
 
v. 
 
UPPER FREEHOLD REGIONAL 
BOARD OF EDUCATION, d/b/a 
UPPER FREEHOLD REGIONAL 
SCHOOL DISTRICT, and 
ALLENTOWN HIGH SCHOOL, 
 
 Defendants-Appellants, 
 
and 
 
NEW JERSEY FUTURE FARMERS 
OF AMERICA,  
 

Defendant-Respondent, 
 
and 
 
ALLENTOWN FUTURE FARMERS  
OF AMERICA and CHARLES  
HUTLER, III, 
 
 Defendants. 
_______________________________ 

NOT FOR PUBLICATION WITHOUT THE 

APPROVAL OF THE APPELLATE DIVISION 
 

This opinion shall not "constitute precedent or be binding upon any court." Although it is posted on the 
internet, this opinion is binding only on the parties in the case and its use in other cases is limited. R. 1:36-3. 
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Argued March 1, 2023  Decided October 8, 2024 
 
Before Judges Accurso, Vernoia and Natali. 
 
On appeal from an interlocutory order of the Superior 
Court of New Jersey, Law Division, Monmouth 
County, Docket No. L-3887-21. 
 
Cherylee O. Melcher argued the cause for appellants 
(Hill Wallack, LLP, attorneys; Cherylee O. Melcher, 
on the briefs). 
 
Gabriel C. Magee argued the cause for respondent 
Russell Forde Hornor (Levy Baldante Finney & 
Rubenstein, PC, attorneys; Gabriel C. Magee and 
Mark R. Cohen, on the brief). 
 
Zachary J. Styczynski argued the cause for respondent 
New Jersey Future Farmers of America (Davison, 
Eastman, Muñoz, Paone, PA, attorneys; Zachary J. 
Styczynski, on the brief). 
 

 The opinion of the court was delivered by 
 
ACCURSO, P.J.A.D. 
 
 The Upper Freehold Regional Board of Education appeals on our leave 

from the trial court's denial of its motion to dismiss those counts of plaintiff 

Russell Forde Hornor's complaint asserting claims for breach of fiduciary duty 

and vicarious liability arising out of his alleged sexual abuse at age fifteen by 

his former teacher Charles Hutler.  We reverse.  New Jersey does not 

recognize a fiduciary duty in teachers, school administrators and boards of 

428 



 
3 A-0366-22 

 
 

education to their students, and the 2019 amendments to the Tort Claims Act, 

N.J.S.A. 59:1-1 to 12-3, do not make the Board vicariously liable under 

N.J.S.A. 59:2-2(a) for the sexual assault Hornor concedes was outside the 

scope of Hutler's employment.   

 In November 2021, Hornor, then fifty-eight-years-old, filed a seven-

count complaint against the Board, New Jersey Future Farmers of America, 

Allentown Future Farmers of America, Hutler 's estate and both individual and 

institutional fictitious defendants alleging Hutler, Hornor's freshman science 

teacher in 1978-79, sexually abused him.   

Specifically, Hornor claims Hutler, who was also the chapter adviser and 

team coach for the Allentown Chapter of New Jersey Future Farmers of 

America, in which Hornor was enrolled by virtue of his participation in his 

school's agricultural science program, assisted him with daily transportation to 

his after-school job at a local nursery, and further gained his trust and 

friendship by taking him to Future Farmers of America basketball games and 

events.  Hutler would also take Hornor, who describes himself as having had 

"a troubled and dysfunctional home life," bowling and to the movies with two 

of Hornor's friends.  Hornor claims that after those outings, Hutler, who died 

in 2011, would buy the boys alcohol and drink with them.   
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After a Future Farmers of America plant and landscaping competition at 

Rutgers in April 1979, in which Hornor had placed fourth, Hutler took Hornor 

and his friends out to celebrate, driving them to a liquor store and purchasing 

wine for the group.  After taking the other boys home, Hutler drove Hornor to 

Hutler's apartment on a ruse, where he sexually assaulted him.  Hutler 

instructed Hornor not to tell anyone about the assault as no one would believe 

him.  Hornor believes Hutler sexually abused him in other ways or on other 

occasions, and abused other boys as well, but is convinced he has emotionally 

suppressed additional details or episodes of abuse.  

 Hornor's complaint, as to the Board, contained counts alleging 

negligence, negligent supervision, negligent hiring and retention, gross 

negligence, intentional infliction of emotional distress, breach of fiduciary 

duty, a sexually hostile environment under the New Jersey Law Against 

Discrimination, N.J.S.A. 10:5-1 to -50, and his entitlement to punitive 

damages.  The Board promptly moved to dismiss, with prejudice, the counts 

for breach of fiduciary duty, punitive damages and any claims asserting 
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vicarious liability for Hutler's sexual abuse of plaintiff pursuant to Rule 4:6-

2(e) for failure to state a claim upon which relief can be granted.1  

Hornor opposed the motion, and after extensive briefing and oral 

argument, the court denied it and endorsed the parties' agreement to permit 

Hornor to file an amended complaint removing the count for punitive damages.  

The trial court acknowledged Hornor's claim that Hutler and the Board owed 

him a fiduciary duty is not one recognized in New Jersey.  It, nevertheless, 

found such a duty by extending the Supreme Court's holding in F.G. v. 

MacDonell, 150 N.J. 550, 556 (1997), where the Court recognized a fiduciary 

duty in a clergyman to a parishioner to whom the clergyman is providing 

pastoral counseling, to Hutler's "successful campaign to earn" Hornor's "trust 

and confidence," which "extended beyond the [school] bell" and ultimately 

resulted in his sexual abuse.2  

 
1  The Board also unsuccessfully moved to dismiss the count for intentional 
infliction of emotional distress.  It did not, however, move for reconsideration 
or leave to appeal that ruling, and thus we do not consider it here. 
 
2  The court held  
 

F.G.'s themes of trust, confidence in another, and 
vulnerability apply with equal force to the school 
setting such that an extension of F.G.'s holding to an 
educator is an appropriate, common sense, and modest 
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As to Hornor's claim for vicarious liability, the court held that after the 

2019 amendments to the Tort Claims Act, "a public entity, such as the Board, 

may be vicariously liable for the sexual abuse inflicted by its employee's 

willful, wanton, or grossly negligent act occurring within the scope of his or 

her employment."  See N.J.S.A. 59:2-1.3(a)(1); E.C. by D.C. v. Inglima-

Donaldson, 470 N.J. Super. 41, 56 (App. Div. 2021). 

Hornor acknowledges Hutler's abuse of him was outside the scope of 

Hutler's employment.  But the trial court relied on Hardwicke v. American 

Boychoir School, 188 N.J. 69, 101-02 (2006)  in which the Supreme Court 

held a private boarding school could be held liable as a passive abuser under 

the Child Sexual Abuse Act, N.J.S.A. 2A:61B-1(a)(1), allowing Hardwicke to 

also pursue his related common law claims based on willful, wanton or 

negligent conduct falling within the Act's definition of sexual abuse committed 

by a school administrator acting outside the scope of his employment under 

section 219(2)(d) of the Restatement (Second) of Agency (Am. Law Inst. 

1958), when the school had delegated specific authority to the abuser and the 

 
extension of the common law where the educator takes 
affirmative steps beyond the classroom, as Hutler did 
here, to earn a child's trust and provide counseling 
beyond mere reading, writing, and arithmetic. 
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delegation aided him in committing the sexual abuse  to find the Board 

could be held vicariously liable for Hutler's sexual abuse of Hornor.  

The Board moved for reconsideration, which the court granted, in part.  

The court struck all claims for punitive damages but for those arising from the 

Board's alleged violation of the Law Against Discrimination and denied 

reconsideration with respect to its rulings on fiduciary duty and vicarious 

liability.  We granted the Board's motion for leave to appeal the court's rulings 

on those two claims. 

We review a trial court's decision on a motion to dismiss a complaint for 

failure to state a claim under Rule 4:6-2(e) using the same standard as applied 

in that court.  Printing Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739, 

746 (1989).  Our review is de novo, and we owe no deference to legal 

conclusions we deem mistaken.  Dimitrakopoulos v. Borrus, Goldin, Foley, 

Vignuolo, Hyman & Stahl, P.C., 237 N.J. 91, 108 (2019).  The same is true of 

our review of the trial court's interpretation of statutes.  Aronberg v. Tolbert, 

207 N.J. 587, 597 (2011).  "Because the appeal arises on defendants' motion 

for judgment on the pleadings[,] . . . we assume the truth of the allegations of 

the complaint, giving plaintiff the benefit of all reasonable factual inferences 

that those allegations support."  F.G., 150 N.J. at 556.   
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Plaintiff's claim of breach of fiduciary duty 

 The Board claims the trial court ignored controlling Supreme Court 

precedent defining the duty owed by public school teachers, administrators and 

boards of education to their students and overread and misapplied F.G. in 

creating a new fiduciary duty in the Board to students in the district.  

Specifically, the Board argues the pastoral counseling relationship between the 

priest and his parishioner in F.G. bears no resemblance to Hutler taking Hornor 

to basketball games and helping him get to an afterschool job, even if Hornor 

regarded Hutler as a mentor.  It also notes Hornor failed to plead any similar 

allegations of a confidential relationship between Hornor and the Board.   

The Board contends Hornor's complaint includes only conclusory 

allegations that the Board breached its "fiduciary duties to avoid harming 

children and to protect them from harm at the hands of [its] employees" in the 

same manner he claims it breached its duties in the negligence counts, all of 

which resulted in the same harm, making the fiduciary duty claim simply 

duplicative of recognized tort duties already pled.  Finally, the Board argues 

"[a] fiduciary relationship between [a] K-12 school and its personnel and their 

students is contrary to both the duty of undivided loyalty owed by fiduciaries 
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to their beneficiaries and the prohibition on conflicts of interest that govern 

fiduciaries' conduct."   

Hornor counters that he is not contending "all student-teacher 

relationships result in a fiduciary duty" only those in which a teacher, like 

Hutler, uses a "grooming process" to create a confidential  relationship of 

dominance over a student like Hornor, which confidential relationship he 

claims "establishes a fiduciary duty."  Hornor claims the Court "already 

recognized [in F.G.] that the creation of the type of 'special relationship' 

alleged here creates a fiduciary duty, albeit in a somewhat different, but 

analogous, context."  Hornor contends Hutler's "'grooming activities' created a 

narrowly tailored fiduciary duty" to him, and the 2019 amendments to the Tort 

Claims Act allow Hornor to recover for the Board's breach of that duty.  We 

disagree.  

F.G., is a First Amendment case in which the Supreme Court reversed 

our decision recognizing a cause of action for clergy malpractice arising out of 

a priest's sexual misconduct with a parishioner.  F.G. v. MacDonell, 291 N.J. 

Super. 262, 265-66 (App. Div. 1996), aff'd in part, rev'd in part, 150 N.J. 550 

(1997).  F.G. had consulted the rector of her parish, MacDonell, for pastoral 

counseling.  150 N.J. at 556.  "Aware that F.G. was vulnerable, MacDonell 
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nonetheless induced her to engage in a sexual relationship with him."  Ibid.  

F.G. subsequently sued MacDonell for clergy malpractice,  along with 

negligent infliction of emotional distress and breach of fiduciary duty, alleging 

he "'engaged in sexual behavior with [her] inappropriate to and in violation of 

[the special relationship]' he owed her, and that 'he failed to exercise the 

degree of skill, care and diligence which is exercised by the average qualified 

pastoral counselor provider.'"  Id. at 556-57 (alterations in original). 

Although the Court determined F.G. could state a claim against 

MacDonell, it declined to find a cause of action for clergy malpractice .  Id. at 

561.  Writing for the Court, Justice Pollock explained that defining the 

standard of care in a clergy malpractice case "could embroil courts in 

establishing the training, skill, and standards applicable for members of the 

clergy in a diversity of religions with widely varying beliefs," and "require 

courts to identify the beliefs and practices of the relevant religion and then to 

determine whether the clergyman had acted in accordance with them," 

resulting in the very real risk of "restrain[ing] the free exercise of religion."  

Id. at 562-63. 

The Court determined it could avoid that entanglement with religion by 

casting the cause of action as one for breach of fiduciary duty  instead.  Id. at 
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558.  It explained a fiduciary relationship, the essence of which "is that one 

party places trust and confidence in another who is in a dominant or superior 

position[,] . . . arises between two persons when one person is under a duty to 

act for or give advice for the benefit of another on matters within the scope of 

their relationship."  Id. at 563.  The Court found that "[t]rust and confidence 

are vital to the counseling relationship between parishioner and pastor," and 

that "[b]y accepting a parishioner for counseling, a pastor also accepts the 

responsibility of a fiduciary."  Id. at 564.   

Most important for First Amendment purposes, "an action for breach of 

fiduciary duty," unlike an action for clergy malpractice, "does not require 

establishing a standard of care and its breach.  Establishing a fiduciary duty 

essentially requires proof that a parishioner trusted and sought counseling from 

the pastor.  A violation of that trust constitutes a breach of the duty."  Id. at 

565.  By declaring a cleric to have a fiduciary duty to a parishioner he has 

accepted into pastoral counseling, the Court provided the parishioner an 

avenue to recover monetary damages for the violation of her trust without 

"running the risk of entanglement with the free exercise of religion" by 

defining the duties of a member of the clergy to a parishioner and adjudicating 

their alleged breach in our courts.  Id. at 558.   
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In our view, F.G. provides no support for recognizing a fiduciary duty 

on the part of a board of education to a student in the district.  Defining the 

duty of a board of education to its students does not entangle the courts in the 

free exercise of religion.  Moreover, F.G. did not involve a claim against the 

church, nor any claim outside the narrow confines of a voluntary pastoral 

counseling relationship between a priest and his parishioner.  It provides no 

guidance as to how such a claim could be brought against an entity defendant, 

like the school district with whom plaintiff admittedly did not have a 

confidential relationship.  In addition, assigning a fiduciary duty running to a 

specific student from an entity like the Board, that owes obligations to multiple 

stakeholders involved in educating the district's children, often with 

conflicting interests, is incompatible with the duty's defining characteristic of 

undivided loyalty to a particular person or interest.  See Bankers Trust Co. v. 

Bacot, 6 N.J. 426, 436 (1951) (noting "undivided loyalty is of the very essence 

of a trust relationship").  Cf. McDonough v. Roach, 35 N.J. 153, 159 (1961) 

(explaining danger of dual office holding that "invite[s] a clash of the 

obligations each unit of government owes to its respective citizens"). 

Even more troubling to us, however, is the trial court's adoption of 

plaintiff's argument that it was Hutler's alleged "grooming" of Hornor that 
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created the "special relationship" giving rise to Hutler's fiduciary duty to 

Hornor.3  In McKelvey v. Pierce, another clergy case, the Court explained 

"[t]he fiduciary's obligations to the dependent party," there a seminarian, 

"include a duty of loyalty and a duty to exercise reasonable skill and care" in 

acting or giving advice within the scope of the relationship, and that "the 

fiduciary is liable for harm resulting from a breach of the duties imposed by 

 
3  Hornor relies on a definition of grooming in an article by Daniel Pollack and 
Andrea MacIver, Understanding Sexual Abuse in Child Abuse Cases, Child L. 
Prac. Today, Nov. 2015 (citing U.S. Department of Justice, Office of Sex 
Offender Sentencing, Monitoring, Apprehending, Registering, and Tracking 
(SMART) Program), which describes it as: 
 

a method used by offenders that involves building 
trust with a child and the adults around a child in an 
effort to gain access to and time alone with her/him.  
In extreme cases, offenders may use threats and 
physical force to sexually assault or abuse a child.  
More common, though, are subtle approaches 
designed to build relationships with families.   
 
The offender may assume a caring role, befriend the 
child or even exploit their position of trust and 
authority to groom the child and/or the child's family.  
These individuals intentionally build relationships 
with the adults around a child or seek out a child who 
is less supervised by adults in her/his life.  This 
increases the likelihood that the offender's time with 
the child is welcomed and encouraged. 
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the existence of such a relationship."  173 N.J. 26, 57 (2002), holding modified 

by Hyman v. Rosenbaum Yeshiva of N. Jersey, 258 N.J. 208 (2024).   

Here, the alleged harm did not arise out of Hutler's breach of the duties 

of loyalty and reasonable skill and care in acting or giving advice within the 

scope of a defined relationship with Hornor, the harm was in the nature and 

scope of the relationship itself.  The trial court was clear that, in its view, not 

every teacher owes a fiduciary duty to his students, but only those teachers 

grooming students for sexual abuse.4  Grooming a student for sexual abuse is 

 
4  Specifically, the court stated 
  

Although it is undisputed that courts across the nation 
at various levels have not reached a consensus, this 
court concludes that a fiduciary duty exists to protect a 
student from sexual abuse where, as here, a 
confidential relationship involving the repose of trust 
by a student in an educator exists based on the close 
relationship between victim and alleged abuser that 
extended beyond mere classroom instruction. 
 

The court went on to explain, however, that "[s]uch is not to say that a broader 
fiduciary duty exists nor is imposed on all educators in all circumstances to all 
students."  Thus, the court took "no position" on whether other teachers might 
also have fiduciary duties to their students "outside the context of an alleged 
sexual abuse."   
 
The duty the trial court adopted is unacceptably vague, being identifiable, it 
would appear, only on its breach.  The court took pains to note it's not every 
teacher who mentors a student outside the classroom who will be held to have 
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not remotely akin to the voluntary counseling relationship between pastor and 

parishioner in F.G.  We cannot imagine the fiduciary duty the Court found to 

inhere in a pastoral counseling relationship could appropriately be extended to 

"Hutler's successful campaign" to earn Hornor's trust and confidence by "a 

pattern of long-term, methodical grooming."5  The concepts are antithetical to 

one another.   

Most important, there was no need for the trial court to have wrestled 

with the question of the Board's duty to Hornor.  The Court defined that duty 

 
accepted a fiduciary duty toward that student, but only those found liable for 
sexual abuse.  The test for the existence of a duty, however, "is not 
retrospective but prospective."  Mayer v. Hous. Auth. of City of Jersey City, 
44 N.J. 567, 573 (1965) (Haneman, J. dissenting).  "Fairness ordinarily 
requires that a man be able to ascertain in advance of a jury's verdict whether 
the duty is his and whether he has performed it."  Davis v. Devereux Found., 
209 N.J. 269, 297 (2012) (quoting Goldberg v. Hous. Auth. of City of Newark, 
38 N.J. 578, 589 (1962)).   
 
5  We also question the wisdom of stretching "to create a new tort to provide a 
remedy for conduct that was already tortious," that is, the sexual abuse of a 
student, and for which relief is otherwise provided by the Act.  See F.G., 150 
N.J. at 570 (O'Hern, J. dissenting).  See 1972 Task Force Comment to N.J.S.A. 
59:2-1 (recommending "restraint in the acceptance of novel causes of action 
against public entities").  See also Rochinsky v. State, Dep't of Transp., 110 
N.J. 399, 407 n.4 (1988) ("The Comments following certain sections of the 
statute were taken from the Report of the Attorney General's Task Force on 
Sovereign Immunity  1972, and accompanied the Act during its 
consideration by the Legislature.  They have the precedential weight and value 
of legislative history."). 
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in the context of the sexual abuse of students over twenty years ago in Frugis 

v. Bracigliano, 177 N.J. 250, 257 (2003), a case involving an elementary 

school principal who photographed male students in his office in "provocative 

poses," for his own sexual gratification.6  The Court held that "[s]chool 

personnel owe a duty to exercise reasonable care for the safety of students 

entrusted to them," which "extends to supervisory care required for the 

student's safety or well-being as well as to the reasonable care for the student 

at school-sponsored activities in which the student participates."  Id. at 270.  

The Court defined the standard of care as "that degree of care which a person 

of ordinary prudence, charged with comparable duties, would exercise under 

the circumstances," and held "[t]he duty may be violated by not only the 

commission of acts but also in the neglect or failure to act."  Ibid.  That 

 
6  The same duty in school personnel was recognized in other contexts long 
before Frugis.  See Titus v. Lindberg, 49 N.J. 66, 73 (1967) ("The duty of 
school personnel to exercise reasonable supervisory care for the safety of 
students entrusted to them, and their accountability for injuries resulting from 
failure to discharge that duty, are well-recognized in our State and 
elsewhere.").  
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standard is reflected in Model Jury Charges (Civil), 5.74, "Duty of Teachers 

and School Personnel to Student" (approved Sept. 1980).7 

As Justice Albin explained for the Court in Frugis: 

The law imposes a duty on children to attend 
school and on parents to relinquish their supervisory 
role over their children to teachers and administrators 
during school hours.  While their children are 
educated during the day, parents transfer to school 
officials the power to act as the guardians of those 
young wards.  No greater obligation is placed on 
school officials than to protect the children in their 
charge from foreseeable dangers, whether those 
dangers arise from the careless acts or intentional 
transgressions of others.  Although the overarching 
mission of a board of education is to educate, its first 
imperative must be to do no harm to the children in its 
care.  A board of education must take reasonable 
measures to assure that the teachers and administrators 
who stand as surrogate parents during the day are 

 
7  The Court in Frugis also detailed the instructions the trial judge is to provide 
the jury in apportioning liability between the abuser and the board  after it 
has decided all questions of liability and damages  including "the heightened 
duty of school boards to ensure students' safety from foreseeable harms, 
particularly those presented by the intentional acts of school personnel. "  177 
N.J. at 282.  The Court required that a jury be instructed in a "two-phase 
procedure" that its "apportionment of liability should reflect the extent to 
which the school board's failure to discharge its duties exposed the students in 
its care to intentional misconduct by one of its employees" and that its 
apportionment "should not diminish the school board's overriding duty to 
protect students from foreseeable intentional torts by school personnel ."  Id. at 
282-83. 
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educating, not endangering, and protecting, not 
exploiting, vulnerable children.[8] 

 
[177 N.J. at 268.] 

 
 The Court has since reaffirmed its consistent application of "traditional 

principles of due care and foreseeability to cases involving in loco parentis 

relationships, rather than adopting a 'non-delegable' or absolute duty" in such 

cases  which is obviously closely akin to, if not the same as, the fiduciary 

duty the trial court adopted here.  Davis v. Devereux Found., 209 N.J. 269, 

289, 291-92 (2012) (noting "[t]he liability of in loco parentis institutions [is] 

determined in accordance with traditional negligence principles; the 'non-

delegable' duty proposed here, amounting to an employer's absolute liability 

for an employee's criminal act, has not been accepted by [the Supreme] Court 

in any setting similar to that of this case").  Indeed, the Court in Davis noted 

that "Frugis . . . confirms that the in loco parentis institution is held to a duty 

of due care."  Id. at 290.  Given the Court's unwavering consistency over 

several decades in defining the duty of in loco parentis institutions, 

 
8  The trial court quoted this same passage from Frugis, but drew from it not 
that boards of education have a duty to exercise reasonable care for the safety 
of students but a heightened, more exacting duty, "something stricter," "the 
punctilio of an honor the most sensitive," Justice (then Chief Judge) Cardozo's 
oft-quoted definition of fiduciary duty for the New York Court of Appeals in 
Meinhard v. Salmon, 164 N.E. 545, 546 (N.Y. 1928).   
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specifically including public boards of education, as one of due care, the trial 

court erred in recognizing any different duty in the Board to Hornor. 

Plaintiff's claim for vicarious liability 

 The Board asserts the aided-by-agency theory urged by Hornor and 

adopted by the trial court does not assist Hornor here because the 2019 

amendments to the Tort Claims Act did not alter N.J.S.A. 59:2-2, which 

establishes public entity liability for only those injuries "proximately caused 

by an act or omission" of the entity's employee acting "within the scope of his 

employment in the same manner and to the same extent as a private individual 

under like circumstances."  The Board asserts N.J.S.A. 59:2-2 is based on the 

doctrine of respondeat superior under which "the plaintiff must prove the 

existence of an employer-employee relationship and that the employee's 

tortious actions 'occurred within the scope of that employment '" for liability to 

attach to the employer.  G.A.-H. v. K.G.G., 238 N.J. 401, 415 (2019) (quoting 

Carter v. Reynolds, 175 N.J. 402, 408-09 (2003)).  Because Hornor concedes 

Hutler's sexual abuse was outside the scope of his employment, the Board 

contends Hornor cannot establish the Board's vicarious liability for the assault.  

 Hornor argues the Board ignores "the sea change in the law" wrought by 

the 2019 amendments to the Tort Claims Act, which he contends allow the 
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Board to "be both vicariously liable for the sexual abuse committed by its 

employees and directly liable for its own negligent hiring, retention, and 

supervision of employees who commit such abuse."9   

Specifically, Hornor contends the Legislature "explicitly made a public 

entity's liability for the sexual abuse of a child the same as that of a charitable 

entity," as demonstrated by the Governor's statement on signing the initial May 

2019 version of N.J.S.A. 59:2-1.3(a), in which he explained he was "signing 

the bill based on a commitment from the bill 's sponsors to introduce and 

swiftly pass a bill" to "clarify[] that public entities should be held to the same 

standard of liability that is applied to religious and nonprofit organizations."  

Governor's Signing Statement to S. 477 (May 13, 2019). 

Hornor contends the final version of N.J.S.A. 59:2-1.3(a)(1) effective 

December 1, 2019, disabled the immunities afforded public entities under 

 
9  The Board concedes it can be sued directly for its alleged negligent hiring, 
retention and supervision of Hutler based on acts he committed both in and 
beyond the scope of his employment.  See Di Cosala v. Kay, 91 N.J. 159, 170-
74 (1982) (expressly recognizing "the tort of negligent hiring or retention of an 
incompetent, unfit or dangerous employee," and holding "the employee 
conduct which may form the basis of the cause of action need not be within the 
scope of employment"); N.J.S.A. 59:2-1.3(a)(2).  The Board did not move to 
dismiss the counts of Hornor's complaint alleging its direct negligence  
beyond its successful motion to strike the claim for punitive damages pursuant 
to N.J.S.A. 59:9-2(c).  
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N.J.S.A. 59:2-10 for damages resulting from sexual offenses caused by the 

willful, wanton or grossly negligent acts of their employees, resulting in the 

Board being subject to vicarious liability for Hutler's acts of sexual abuse 

outside the scope of his employment to the same extent as the defendant 

boarding school in Hardwicke under the aided-by-agency principle of 

Restatement (Second) of Agency § 219(2)(d). 

Resolution of the parties' dispute requires an understanding of the scope 

of a public entity's liability for the acts of its employees under the Tort Claims 

Act prior to the 2019 amendments, and the effect of the amendments on 

Hornor's claims. 

The Tort Claims Act 

 The New Jersey Tort Claims Act, N.J.S.A. 59:1-1 to 12-3, is a 

complicated statute.  Enacted in 1972 in twelve chapters after extended study 

in response to the Court's abrogation of the State's sovereign immunity to tort 

claims in Willis v. Department of Conservation and Economic Development, 

55 N.J. 534 (1970), it reestablished "sovereign immunity in a manner 

consistent with the proposals contained in the 1972 Attorney General's Task 

Force Report."  Velez v. City of Jersey City, 180 N.J. 284, 289 (2004).  

N.J.S.A. 59:1-2 declares it to be  
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the public policy of this State that public entities shall 
only be liable for their negligence within the 
limitations of this act and in accordance with the fair 
and uniform principles established herein.  All of the 
provisions of this act should be construed with a view 
to carry out the above legislative declaration.  

 
 The essential structure of the statute and its analytic approach to liability 

and immunity  the warp and weft of the Act  is set out in N.J.S.A. 59:2-1: 

a.  Except as otherwise provided by this act, a public 
entity is not liable for an injury, whether such injury 
arises out of an act or omission of the public entity or 
a public employee or any other person. 
 
b.  Any liability of a public entity established by this 
act is subject to any immunity of the public entity and 
is subject to any defenses that would be available to 
the public entity if it were a private person. 
 

The Task Force Comment to Subsection (a) explains the choice of a 

statute that reimposed sovereign immunity unless liability is specified over a 

statute imposing liability with specified exceptions.  Quoting the California 

Law Revision Commission, which led to the California Tort Claims Act of 

1963 on which our Act is modeled, the Task Force explained "[a] statute 

imposing liability with specified exceptions . . . would invite actions brought 

in hopes of imposing liability on theories not yet tested in the courts and could 

result in greatly expanding the amount of litigation and the attendant expense 

which public entities would face."  N.J.S.A. 59:2-1 Task Force Comment.   
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Thus, in analyzing a tort claim against a public entity in New Jersey, the 

first task is always to locate the predicate for liability in the Act.  Troth v. 

State, 117 N.J. 258, 277 (1989) (O'Hern J., concurring).  If there is no 

predicate for liability, the inquiry is at an end.  "[P]ublic entities are immune 

from liability unless they are declared to be liable" by a provision of the Tort 

Claims Act.10  N.J.S.A. 59:2-1 Task Force Comment.   

If there is a statutory predicate for liability under the Act, N.J.S.A. 59:2-

1(b) provides it will be subject to any immunity the public entity has under the 

Act, and otherwise, and to any defense available to a private person.  Thus, 

"[e]ven when one of the Act's provisions establishes liability, that liability is 

ordinarily negated if the public entity possesses a corresponding immunity."  

Rochinsky v. State, Dep't of Transp., 110 N.J. 399, 408 (1988).   

N.J.S.A. 59:2-1(b) "establishes the principle that even common-law and 

statutory immunities not contained in the Act can prevail over the Act's 

liability provisions."  Id. at 409.  "The statutory scheme recognizes that 

immunity from tort liability is a species of affirmative defense, which can 

 
10  The rule is opposite for public employees.  "A public entity is deemed 'not 
liable for an injury' except as provided in the Act," N.J.S.A. 59:2-1, whereas "a 
public employee 'is liable for injury' except as otherwise provided" in the Act, 
N.J.S.A. 59:3-1.  Chatman v. Hall, 128 N.J. 394, 402 (1992). 
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excuse responsibility for tort without negating the existence of fault."  Kolitch 

v. Lindedahl, 100 N.J. 485, 502 (1985) (Handler J., dissenting).  Justice 

Handler succinctly explained that a plaintiff bringing a negligence action 

against a public entity "must first establish the predicates for liability, and later 

avoid application of any provision granting the sovereign immunity."  Ibid.   

Although these basic principles are easy enough to grasp, explaining 

their application is not always so straightforward.  Part of the problem is we 

often don't distinguish between situations in which the public entity is immune 

because there is no predicate for liability in the Tort Claims Act and those in 

which there is a liability predicate in the Act, but the entity has immunity, that 

is "absolution from liability," based on some other provision of the Act, or 

some other statute or the common law.  Merenoff v. Merenoff, 76 N.J. 535, 

547 (1978) (quoting Prosser, Law of Torts 970 (4th ed. 1971)).  The best 

example is the phrase most often repeated in Tort Claims cases, that is, the 

"guiding principle" that governmental "immunity from tort liability is the 

general rule and liability is the exception."  Polzo v. Cnty. of Essex, (Polzo I) 

196 N.J. 569, 578 (2008) (quoting Coyne v. State Dep't of Transp., 182 N.J. 

481, 488 (2005) (quoting Garrison v. Twp. of Middletown, 154 N.J. 282, 286 

(1998))).  Although undoubtedly true, it doesn't train the mind to identify and 
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differentiate between the liability and immunity provisions of a complicated 

statute.11 

 
11  We would not be the first to acknowledge it is not always a simple matter to 
distinguish a liability predicate in the Tort Claims Act from an immunity.  
Although some provisions, like the plan or design immunity provided by 
N.J.S.A. 59:4-6 are unambiguously clear immunities for which the public 
entity bears the burden of proof, if not specific pleading, although that is 
certainly the better practice, see Rivera v. Gerner, 89 N.J. 526, 535 (1982), 
others, like N.J.S.A. 59:9-2(d), the $3,600 medical expense and permanency 
thresholds for pain and suffering damages, are harder to characterize.  
  
The difficulty in distinguishing certain provisions of the Act as liability 
predicates or immunities is that they can be fairly characterized as defenses 
"going to the cause of action," which Judge Pressler described as "a hybrid 
species of legal fact which is defensive in that it is ordinarily defendant's 
rather than plaintiff's burden to plead, but elemental in that defendant's failure 
to do so will not bar his right to raise it and thus to defeat the action at any 
time during the litigation."  Montag v. Bergen Bluestone Co., 145 N.J. Super. 
140, 148 (Law. Div. 1976).  See also Pressler & Verniero, Current N.J. Court 
Rules, cmt. 1.2.2 on R. 4:5-4 (2024) (noting an affirmative defense need not 
"be specially pleaded where the defense appears on the face of the complaint 
and clearly goes to the maintainability of the action").  

 
Notwithstanding our analytical commitment to distinguishing between liability 
predicates and immunity provisions in the Tort Claims Act, the law being well-
settled that "[w]hen both liability and immunity appear to exist, the latter 
trumps the former," Tice v. Cramer, 133 N.J. 347, 356 (1993), it is rare that a 
case turns on the distinction as this one does.  See Rivera, 89 N.J. at 535 
(noting the "little profit" to be had "from an extended analysis of the extent of 
a public entity's burden to plead and prove its affirmative defense of immunity  
[under N.J.S.A. 59:9-2(d)] or whether, as has been suggested in other fields of 
limited liability, the plaintiff bears the continuing burden of overcoming each 
and every limitation of a cause of action") (citations omitted).   
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Our Supreme Court has noted "[t]here are three principal liability 

sections in the Act":  N.J.S.A. 59:2-2, incorporating the doctrine of respondeat 

superior; N.J.S.A. 59:2-3, addressing discretionary activities and including 

"both immunity and liability provisions"; and N.J.S.A. 59:4-2, providing 

liability for dangerous conditions of public property , Rochinsky, 110 N.J. at 

409-10  although there are certainly others tucked throughout the Act, see, 

e.g., N.J.S.A. 59:4-4 (establishing liability for failure to provide emergency 

signals on a street or highway); N.J.S.A. 59:9-2(a), (b) and (c) (barring pre-

judgment interest, judgments based on strict liability, and punitive damages, 

respectively); N.J.S.A. 59:8-3(a) (barring suit against a public entity when a 

notice of claim has not been filed in accordance with the Act).  See also Jones 

v. Morey's Pier, Inc., 230 N.J. 142, 157 (2017) (holding that "excluding 

contribution and indemnification claims from the tort claims notice 

 
Of course, the failure to meet the medical expense and permanency thresholds 
of N.J.S.A. 59:9-2(d) "in no way affects the maintainability of the action itself.  
It only limits the permissible extent of the recovery by eliminating one of the 
customary elements of common-law personal injury damages."  Beauchamp v. 
Amedio, 164 N.J. 111, 119-20 (2000) (quoting Montag, 145 N.J. Super. at 
149).  It is thus not a "liability" predicate in the same way as N.J.S.A. 59:2-2, 
the Act's vicarious liability provision.  See also C.W. v. Roselle Bd. of Educ., 
474 N.J. Super. 644, 654 (App. Div.), leave to appeal den., 254 N.J. 172 
(2023) (holding the Legislature did not eliminate the $3,600 medical expense 
threshold in N.J.S.A. 59:9-2(d) in suits against public entities for child sexual 
abuse under the 2019 amendments).   
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requirement would contravene the public policy stated by the Legislature . . . 

[that] 'public entities shall only be liable for their negligence within the 

limitations of this act'" (quoting N.J.S.A. 59:1-2)).   

The scope of the liability predicates differs significantly, with some, like 

N.J.S.A. 59:2-2(a), establishing "sweeping vicarious liability" for public 

entities for the acts of their employees, Margolis and Novack, Title 59:  Claims 

against Public Entities, cmt. 1 on N.J.S.A. 59:2-2 (2024), and others, like 

N.J.S.A. 59:4-2 "impos[ing] specific conditions" on a public entity's liability 

for the dangerous condition of its property, thus tightly circumscribing the 

liability the Act concedes, O'Connell v. State, 171 N.J. 484, 501 (2002) (Stein 

J., dissenting). 

"The primary source of public entity liability" is, of course, contained in 

N.J.S.A. 59:2-2(a), providing "[a] public entity is liable for injury proximately 

caused by an act or omission of a public employee within the scope of his 

employment in the same manner and to the same extent as a private individual 

under like circumstances."  N.J.S.A. 59:2-2 Task Force Comment.  The section 

"establishes the principle of vicarious liability for all public entities."  Ibid.  

Thus, "[t]he primary liability imposed on public entities is that of respondeat 

superior:  when the public employee is liable for acts within the scope of that 
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employee's employment, so too is the entity; conversely, when the public 

employee is not liable, neither is the entity."  Tice v. Cramer, 133 N.J. 347, 

355 (1993) (citing N.J.S.A. 59:2-2).  A public entity has no vicarious liability 

for acts of its employees outside the scope of employment.  N.J.S.A. 59:2-2(a); 

Cosgrove v. Lawrence, 214 N.J. Super. 670, 680 (Law. Div. 1986) (explaining 

"once a determination is made that the act is not within the scope of 

employment," the focus of the action shifts from vicarious liability to 

consideration of whether the employer could be held directly liable for its 

negligent hiring and supervision), aff'd, 215 N.J. Super. 561 (App. Div. 1987).   

Hornor concedes that Hutler's sexual abuse was outside the scope of his 

employment.  Because N.J.S.A. 59:2-2 makes a public employer, like the 

Board, vicariously liable for the acts of an employee, like Hutler, only when 

the employee is acting within the scope of his employment, Hornor cannot 

establish a statutory predicate for the Board's vicarious liability for Hutler's 

acts.  Although the absence of a liability predicate would ordinarily end our 

inquiry, Hornor contends the 2019 amendments to the Tort Claims Act provide 

him a basis for vicarious liability against the Board.  We thus turn to those 

amendments. 
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The 2019 amendments to the Tort Claims Act 

The 2019 amendments to the Tort Claims Act were part of the Child 

Victims Act, L. 2019, c. 120, L. 2019, c. 239, expansive legislation intended to 

greatly extend the statutes of limitations for claims of sexual abuse for both 

child and adult victims, create a two-year window for victims to bring claims 

time-barred even under the newly extended statutes, and expand the categories 

of potential defendants in such actions, "and for some actions permit 

retroactive application of standards of liability to past acts of abuse for which 

liability did not previously exist."  S. Judiciary Comm. Statement to S. 477 

(Mar. 7, 2019).  In addition to creating new statutes of limitations, Chapter 120 

amended the Tort Claims Act, the Child Sexual Abuse Act, N.J.S.A. 2A:61B-

1, and the Charitable Immunity Act, N.J.S.A. 2A:53A-7 to -11. 

As to the Tort Claims Act, Chapter 120 extended the statute of 

limitations for claims against public entities for sexual assault or abuse in 

accord with the newly enacted statute of limitations for sexual abuse claims, 

N.J.S.A. 2A:14-2a and -2b, and abrogated the notice and filing requirements in 

Chapter 8 for such claims.  See W.S. v. Hildreth, 252 N.J. 506, 512-14 (2023) 

(explaining the effect of the extended statute of limitations and the abrogation 
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of procedural requirements for claims of sexual abuse filed against a public 

entity on or after December 1, 2019).  

The parties' focus, and ours, is on N.J.S.A. 59:2-1.3, a new section 

inserted into the Tort Claims Act entitled "Liability for public entity, 

employee," adopted by Chapter 120 and amended by L. 2019, c. 239, both 

effective December 1, 2019.  As presented for the Governor's signature, 

Chapter 120, the Senate Committee Substitute for Senate bill 477, section 7 

provided: 

7.  (New section) Notwithstanding any other provision 
of law to the contrary, including but not limited to the 
"New Jersey Tort Claims Act," N.J.S.59:1-1 et seq., a 
public entity is liable in an action at law for an injury 
resulting from the commission of sexual assault, any 
other crime of a sexual nature, a prohibited sexual act 
as defined in section 2 of P.L.1992, c. 7 [N.J.S.A. 
2A:30B-2], or sexual abuse as defined in section 1 of 
P.L.1992, c. 109 [N.J.S.A. 2A:61B-1]. 

 
 The Committee Statement explained the purpose of section 7 was to 

eliminate public entity immunity for sexual abuse claims. 

This section provides that the "New Jersey Tort 
Claims Act," N.J.S.59:1-1 et seq., or any other law, 
that may provide some form of governmental 
immunity from lawsuits based on injuries resulting 
from acts of sexual abuse are inapplicable, so that any 
public entity, as defined in the "New Jersey Tort 
Claims Act," may be held liable in any such suit in the 
same manner as a private organization. 
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[S. Judiciary Comm. Statement to S. 477.] 

 
Governor Murphy signed the bill into law on May 13, 2019.  In his 

signing statement, however, he explained he was 

signing the bill based on a commitment from the bill's 
sponsors to introduce and swiftly pass a bill that will 
correct an error in the section of the bill relating to the 
liability of public entities.  This section inadvertently 
fails to establish a standard of proof for cases 
involving claims filed against public entities.  If 
unaddressed, the lack of clarity would create 
uncertainty and likely lead to additional litigation.  I 
have received assurances that the Legislature will 
correct this omission by clarifying that public entities 
should be held to the same standard of liability that is 
applied to religious and nonprofit organizations.  
Applying a different standard would be unjustified. 
 
[Governor's Statement to S. Comm. Substitute for S. 
477 (May 13, 2019).]  

 
The Legislature, as promised, amended section 7 of Chapter 120, by 

passing Chapter 239, as amended by the Assembly Budget Committee, (now 

codified as N.J.S.A. 59:2-1.3), providing as follows with new language 

underlined and omitted language struck through: 

1. Section 7 of P.L.2019, c. 120 [N.J.S.A.59:2-1.3] is 
amended to read as follows: 

 
7. a. Notwithstanding any other provision of law to the 
contrary, including but not limited to the "New Jersey 
Tort Claims Act," N.J.S.59:1-1 et seq., to the contrary: 
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(1) immunity from civil liability granted by that act to 

a public entity is liable in an action at law for an 
injury resulting from the commission of or public 
employee shall not apply to an action at law for 
damages as a result of a sexual assault, any other 
crime of a sexual nature, a prohibited sexual act as 
defined in section 2 of P.L.1992, c. 7 [N.J.S.A. 
2A:30B-2], or sexual abuse as defined in section 1 
of P.L.1992, c. 109 [N.J.S.A. 2A:61B-1] being 
committed against a person, which was caused by 
a willful, wanton or grossly negligent act of the 
public entity or public employee; and 
 

(2) immunity from civil liability granted by that act to 
a public entity shall not apply to an action at law 
for damages as a result of a sexual assault, any 
other crime of a sexual nature, a prohibited sexual 
act as defined in section 2 of P.L.1992, c. 7 
[N.J.S.A. 2A:30B-2], or sexual abuse as defined in 
section 1 of P.L.1992, c. 109 [N.J.S.A. 2A:61B-1] 
being committed against a minor under the age of 
18, which was caused by the negligent hiring, 
supervision or retention of any public employee. 
 

b. Every action at law involving a public entity or 
public employee as described in subsection a. of this 
section shall be subject to the statute of limitations set 
forth in section 2 of P.L.2019, c. 120 [N.J.S.A. 2A:14-
2a], and may be brought during the two-year period 
set forth in subsection a. of section 9 of P.L.2019, c. 
120 [N.J.S.A. 2A:14-2b], notwithstanding that the 
action would otherwise be barred through application 
of the statute of limitations. 
 
2. This act shall take effect on December 1, 2019, the 
same day that P.L.2019, c.120 [N.J.S.A. 2A:14-2a to -
2c] takes effect, and shall apply to any cause of action 
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filed on or after that date, as well as any cause of 
action filed prior to that effective date that has not yet 
been finally adjudicated or dismissed by a court as of 
that effective date. 

 
 The Assembly Budget Committee Statement to Chapter 239 (Assembly 

Bill 5392) explained the Legislature's purpose in retooling Chapter 120. 

The Assembly Budget Committee reports favorably 
Assembly Bill No. 5392, with committee amendments. 
 
This bill, as amended, establishes new liability 
standards in sexual abuse lawsuits filed against public 
entities and public employees.  It would expressly 
provide that the statutory immunity from lawsuits 
granted to public entities and public employees 
pursuant to the "New Jersey Tort Claims Act," N.J.S. 
59:1-1 et seq., would not be applicable with respect to 
the following types of sexual abuse lawsuits: 
 

 an action at law for damages against a public entity 
or public employee as a result of sexual abuse being 
committed against a person, which was caused by a 
willful, wanton or grossly negligent act of the public 
entity or public employee; or 
 

 an action at law for damages against a public entity 
as a result of sexual abuse being committed against a 
minor under the age of 18, which was caused by the 
negligent hiring, supervision or retention of any public 
employee. 
 
These types of lawsuits are the same types of lawsuits 
for which the general statutory immunity of the 
Charitable Immunity Act, P.L.1959, c.90 [N.J.S.A. 
2A:53A-7 to -11] does not apply, thereby permitting 
such lawsuits to proceed against non-profit 
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organizations organized exclusively for religious, 
charitable, educational, or hospital purposes, and their 
trustees, directors, officers, employees, agents, 
servants and volunteers. 
 
Based on the amendatory language set forth in the bill, 
any available immunity for public entities and public 
employees from some source of law other than the 
"New Jersey Tort Claims Act" could be raised by 
public entities and public employees as a defense to 
any of the aforementioned types of sexual abuse 
lawsuits. 
 

. . . . 
 
COMMITTEE AMENDMENTS 

 
The committee amendments to the bill: 
 

 expressly provide that only the specific immunity 
from lawsuits granted to public entities and public 
employees pursuant to the "New Jersey Tort Claims 
Act," N.J.S. 59:1-1 et seq., is not applicable with 
respect to the types of sexual abuse lawsuits described 
in the bill, thus any available immunity from some 
other source of law could be raised by public entities 
and public employees as a defense to any such 
lawsuits; and 
 

 reword the bill's descriptions of the above 
described sexual abuse lawsuits for which public 
entities and public employees could not claim 
statutory immunity under the "New Jersey Tort Claims 
Act" to make these descriptions more consistent with 
how other causes of action are described under that 
act. 

 
FISCAL IMPACT: 
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The Office of Legislative Services (OLS) expects that 
the bill will expose the State, school districts, and 
local units of government to civil claims that may 
result in added legal defense expenditures and 
substantial settlements and judgments against affected 
governments.  The OLS, however, has no information 
on the number of cases that may be brought against 
the State, school districts, and local units of 
government; the number of cases that may result in a 
settlement or court-awarded damages against 
governmental entities; and the amount of settlements 
and damages awarded. 
 
[Assemb. Budget Comm. Statement to A. 5392 with 
committee amendments (June 17, 2019).] 

 
 In our view, the Legislature's "amendment" of Chapter 120, section 7 by 

Chapter 239  essentially its wholesale replacement of that section  makes 

plain the Legislature responded to Governor Murphy's concern about public 

entity liability under Chapter 120, by shifting N.J.S.A. 59:2-1.3 from a liability 

predicate ("a public entity is liable in an action at law for an injury resulting 

from the commission of sexual assault, any other crime of a sexual nature, a 

prohibited sexual act . . . or sexual abuse") to an immunity provision  

("immunity from civil liability granted by that act to a public entity or public 

employee shall not apply to an action at law for damages as a result of a sexual 

assault, any other crime of a sexual nature, a prohibited sexual act . . . or 

sexual abuse . . . being committed against a person, which was caused by a 
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willful, wanton or grossly negligent act of the public entity or public 

employee").  See DiProspero v. Penn, 183 N.J. 477, 492 (2005) (noting "the 

best indicator of [legislative] intent is the statutory language").  

If we had any doubt about the plain meaning of the text, which we don't, 

it would be put to rest by the Assembly Budget Committee's Statement that the 

amendments it made to Chapter 129, passed by both houses and signed by the 

Governor,  

expressly provide that only the specific immunity 
from lawsuits granted to public entities and public 
employees pursuant to the "New Jersey Tort Claims 
Act," N.J.S. 59:1-1 et seq., is not applicable with 
respect to the types of sexual abuse lawsuits described 
in the bill, thus any available immunity from some 
other source of law could be raised by public entities 
and public employees as a defense to any such 
lawsuits.  

 
The statutory text along with the Assembly Budget Committee Statement 

establish unequivocally that Chapter 239 was intended to disable any  

immunity provided by the Tort Claims Act to a public entity or to a public 

employee for their willful, wanton or grossly negligent acts in sexual abuse 

cases.12  See Roberts v. State, Div. of State Police, 191 N.J. 516, 521 (2007) 

 
12  The text also disables any Tort Claims Act immunity a public entity has for 
sexual assault or abuse committed against a minor under eighteen caused by 
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the entity's negligent hiring, supervision or retention of any public employee, 
N.J.S.A. 59:2-1.3(a)(2), mirroring N.J.S.A. 2A:53A-7.4.  The Court held many 
years ago that the Tort Claims Act provides no immunity to a public entity for 
negligent, hiring, supervision or retention.  See Frugis, 177 N.J. at 268-70 
(affirming directed verdict for Frugis on negligent supervision claim against 
the school board). 
 
As to the provision of N.J.S.A. 59:2-1.3(a)(1) disabling any immunity the Act 
provides a public employee for claims arising out of sexual assault or abuse 
caused by a willful, wanton or grossly negligent act  mirroring the limited 
immunity provided the employees of charitable organizations in N.J.S.A. 

2A:53A-7(c)  the Tort Claims Act provides no immunity to public 
employees for such conduct.  N.J.S.A. 59:3-1(a) makes public employees 
liable for injury caused by their acts or omissions to the same extent as private 
persons, except as otherwise provided by the Act.  N.J.S.A. 59:3-1 Task Force 
Comment.  Further, N.J.S.A. 59:3-14(a) expressly provides that "[n]othing in 
this act shall exonerate a public employee from liability if it is established that 
his conduct was outside the scope of his employment or constituted a crime, 
actual fraud, actual malice or willful misconduct."  But see N.J.S.A. 59:3-1(c) 
providing "[a] public employee is not liable for an injury where a public entity 
is immune from liability for that injury."   
 
Subsection (c) was added by amendment to 59:3-1 in response to the Court's 
holding in in Chatman v. Hall, 128 N.J. 394 (1992) that public employees 
could be held liable for dangerous conditions of public property  in cases where 
the entity was immune.  See Velez, 180 N.J. at 290-91 (explaining the 
amendment was intended "to create a parallel liability scheme for public 
employees and public entities").   
 
In the event a public employee is found liable for an act of sexual assault or 
abuse outside the scope of his employment  thus leaving his public employer 
without liability under 59:2-2(a)  N.J.S.A. 59:2-1.3(a)(1) would presumably 
deprive the employee of the immunity provided him in 59:3-1(c), consonant 
with 59:3-14(a).   
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(noting usefulness of "legislative history, sponsors' statements, committee 

reports, and other extrinsic evidence" in ascertaining legislative intent).  As 

both the statutory language and the legislative history make clear, N.J.S.A. 

59:2-1.3, as amended by Chapter 239, strips public entities of those Tort 

Claims Act immunities that might otherwise absolve them of liability in sexual 

abuse cases; it does not provide a statutory predicate for the vicarious liability 

of public entities for sexual assault or abuse committed outside a public 

employee's scope of employment.  See N.J.S.A. 59:2-1(a), 2-2(a). 

Even having resolved, however, that N.J.S.A. 59:2-1.3, as amended, has 

not effected any change in the Act's liability predicates, we are still left with 

the same problem we confronted in E.C.  that "N.J.S.A. 59:2-1.3(a) does not 

specify what provisions of the Tort Claims Act it intended to disable."  470 

N.J. Super. at 53.  As Margolis and Novack put it:  "[s]ubsection (a)(1) 

purports only to eliminate pre-existing immunities for the entity or its 

employee when either . . . has acted 'willfully, wantonly or with gross 

negligence' in causing damages resulting from crimes and other acts 

constituting sexual assault or abuse," without identifying "what those 

immunities might have been."  Cmt. on N.J.S.A. 59:2-1.3, at 42.  In E.C. we 

held that N.J.S.A. 59:2-10, which states that "[a] public entity is not liable for 
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the acts or omissions of a public employee constituting a crime, actual fraud, 

actual malice, or willful misconduct," is an immunity "that is disabled" in 

sexual abuse cases by N.J.S.A. 59:2-1.3.13  470 N.J. Super. at 53-54, 56. 

E.C. however, is not helpful to Hornor here.  Hornor concedes the sexual 

abuse committed by Hutler was committed outside the scope of his 

employment.  See Cosgrove, 215 N.J. Super. at 562-63 (holding social worker-

therapist's sexual relationship with his patient was outside his scope of 

employment under Restatement (Second) of Agency § 228 (1958) adopted in 

New Jersey).  See also Davis, 209 N.J. at 303 ("[o]nly rarely will intentional 

torts fall within the scope of employment").   

N.J.S.A. 59:2-10 provides immunity to a public entity from vicarious 

liability for crimes, actual fraud, actual malice, or willful misconduct 

committed by an employee within the employee's scope of employment, for 

 
13  We agree with the holding in E.C. that N.J.S.A. 59:2-10 is a public entity 
immunity disabled under N.J.S.A. 59:2-1.3, at least as to willful, wanton or 
grossly negligent conduct in cases of sexual assault or abuse.  470 N.J. Super. 
at 54.  We also agree that N.J.S.A. 59:9-2(d) is not an immunity and thus not 
disabled under N.J.S.A. 59:2-1.3.  Ibid.  We reject E.C.'s referring to the Act's 
statutory predicates for liability as "limitations on liability," however, as it 
suggests to us "[a] statute imposing liability with specified exceptions," that is 
"limitations on liability," instead of the form chosen for the Tort Claims Act, 
one providing "that public entities are immune from liability unless they are 
declared to be liable by an enactment."  N.J.S.A. 59:2-1 Task Force Comment.   
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which the entity would otherwise be liable by virtue of N.J.S.A. 59:2-2(a), the 

Act's vicarious liability predicate.  See Fielder v. Stonack, 141 N.J. 101, 130 

(1995) (denying summary judgment to officer involved in a police chase based 

on material issue of disputed fact as to officer's willful misconduct occurring 

in the scope of his employment but granting summary judgment to his 

Township employer, because if the officer's "conduct is found to constitute 

willful misconduct, the Township is not liable for his actions.  N.J.S.A. 59:2-

10.  If, however, his conduct does not rise to the level of willful misconduct, 

both he and the Township are granted immunity under [N.J.S.A. 59:]5-

2(b)(2)").  See also N.J.S.A. 59:3-14(a) ("Nothing in this act shall exonerate a 

public employee from liability if it is established that his conduct was outside 

the scope of his employment or constituted a crime, actual fraud, actual malice 

or willful misconduct") (emphasis added); Cosgrove, 215 N.J. Super. at 563 

(noting in the absence of a basis for vicarious liability under 59:2-2 of the Tort 

Claims Act, the public entity's immunity under 59:2-10 is irrelevant).  

Disabling the Board's immunity under N.J.S.A. 59:2-10 from liability for 

acts committed within the scope of Hutler's employment under N.J.S.A. 59:2-

1.3, still leaves Hornor without a statutory predicate for the Board's vicarious 

liability for acts Hornor concedes were committed outside the scope of Hutler's 
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employment.  "[P]laintiffs alleging negligence must first establish the 

predicates for liability, and later avoid application of any provision granting 

the sovereign immunity."  Kolitch, 100 N.J. at 502 (Handler J., dissenting).  It 

doesn't benefit a plaintiff to avoid a statutory provision granting the public 

entity immunity, like 59:2-10, unless he has managed to establish a predicate 

for liability first.  See Cosgrove, 215 N.J. Super. at 563 

Relying on Governor Murphy's Statement on signing Chapter 120, that 

"public entities should be held to the same standard of liability that is applied 

to religious and nonprofit organizations," Hornor contends that Chapter 239 

"expressly and intentionally makes the liability of a public entity equal to that 

of a charitable entity," and thus the Board "may now also be held vicariously 

liable for Hutler's acts of sexual abuse," although outside the scope of his 

employment, under the aided-by-agency theory recognized by the Court in 

Hardwicke.  We thus turn to consider Hardwicke and the 2019 amendments to 

the Charitable Immunity Act and their effect, if any, on Hornor's effort to hold 

the Board vicariously liable for the sexual assault committed by Hutler outside 

the scope of his employment. 
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The Charitable Immunity Act, Hardwicke and the 2019 amendments  

Our Supreme Court abolished charitable immunity in 1958 in three 

decisions issued on the same day, Collopy v. Newark Eye and Ear Infirmary, 

27 N.J. 29, 47-48 (1958), Dalton v. St. Luke's Catholic Church, 27 N.J. 22, 27-

28 (1958) and Benton v. YMCA, 27 N.J. 67, 71-72 (1958).  "Within a week, 

the Legislature acted to restore the doctrine by introduction of an act to 

provide immunity for all nonprofit corporations organized for religious, 

charitable, educational, or hospital purposes from negligence suits brought by 

any person who was a beneficiary, to whatever degree, of the organization's 

works."14  Schultz v. Roman Cath. Archdiocese of Newark, 95 N.J. 530, 536-

37 (1984).  As the Court has since noted, "the effect of this statute was to 

reinstate the common law doctrine as it existed prior to its demise at the hands 

of the 1958 trilogy of Benton, Collopy and Dalton."  Tonelli v. Bd. of Educ. of 

Twp. of Wyckoff, 185 N.J. 438, 444 (2005) (quoting Parker v. St. Stephen's 

Urban Dev. Corp., Inc., 243 N.J. Super. 317, 323 (App. Div. 1990)). 

In 1984, the Supreme Court in Schultz, a case involving the suicide of a 

child after he was sexually abused by a Franciscan employed by the Roman 

 
14  Justice Hoens provides a detailed history of the Charitable Immunity Act in 
her dissent in P.V. ex rel. T.V. v. Camp Jaycee, 197 N.J. 132, 163-71 (2008). 
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Catholic Archdiocese of Newark, held the charity was not liable to the boy's 

parents for its alleged "reckless, careless, and negligent" hiring of the boy's 

abuser and "in failing to supervise him."  95 N.J. at 532.  Justice Handler, 

joined by Justices Schreiber and Pollock, dissented, asserting "[a]n unstrained 

reading of the statutory language conveys the clear meaning that the wrongful 

conduct that is the focus of the statute consists of 'negligence.'  There is not the 

slightest linguistic hint that . . . 'negligence' . . . denotes anything other than 

ordinary negligence."  Id. at 542 (Handler J., dissenting).  Justice Handler 

maintained "the [charitable] immunity statute has no application to the victim 

of an intentional tort committed by a dangerous employee of a charity."  Id. at 

552 (Handler J., dissenting).   

In 1995, the Legislature amended the Act, extending immunity to a 

charity's trustees, directors, officers, employees, agents and volunteers,  

but specifically denying those individuals immunity for any "willful, wanton 

or grossly negligent act of commission or omission, including sexual assault 

and other crimes of a sexual nature."  L. 1995, c. 183, § 1 (codified at N.J.S.A. 

2A:53A-7(a) and -7(c)).  "That amendment did not make the charity itself 

liable to a victim of sexual abuse; it did, however, strip immunity from 

employees, officers, and volunteers, who otherwise would be within the broad 
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scope of the Act's historically protective sweep."  P.V. ex rel. T.V. v. Camp 

Jaycee, 197 N.J. 132, 170 (2008) (Hoens, J., dissenting).  

In 2005, the Legislature again amended the Act, this time declaring that 

the immunity provided to the charity "shall not apply to a claim in any civil 

action that the negligent hiring, supervision or retention of any employee, 

agent or servant resulted in a sexual offense being committed against a person 

under the age of 18 who was a beneficiary of the nonprofit organization."  L. 

2005, c. 264 § 1 (codified at N.J.S.A. 2A:53A-7.4).  See P.V. ex rel. T.V. v. 

Camp Jaycee, 393 N.J. Super. 19, 27 n.3 (App. Div. 2007) (noting as the 

plaintiff was a twenty-year-old, the "case would not fall within [N.J.S.A. 

2A:53A-7.4's] exception to the Charitable Immunity Act even if plaintiffs ' 

complaint could be read to assert a claim for Camp Jaycee's alleged negligent 

hiring, supervision or retention of employees"), aff'd, 197 N.J. 132 (2008). 

Further, the Legislature made the law applicable to pending actions and 

to any action for which the statute of limitations had yet to expire.  L. 2005, c. 

264, § 2 (codified at N.J.S.A. 2A:53A-7.5).  The Senate Judiciary Committee's 

Statement to the bill specifically referenced the Court's holding in Schultz, and 

that the bill would make the Charitable Immunity Act inapplicable in such 

cases.  S. Judiciary Comm. Statement to S. 540 (March 1, 2004). 
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The following year, in Hardwicke, the Court adopted the position of the 

dissenters in Schultz, holding the Charitable Immunity Act "immunizes 

charitable entities for negligence only," "and not 'other forms of aggravated 

wrongful conduct, such as malice or fraud, or intentional, reckless and wanton, 

or even grossly negligent behavior.'"  188 N.J. at 97, 99 (quoting Schultz, 95 

N.J. at 542) (Handler, J., dissenting).  The Court found the Legislature's 2005 

amendment eliminating immunity for negligent hiring resulting in the sexual 

abuse of a minor, "strongly" suggested it intended to eliminate the only 

immunity the Charitable Immunity Act "provided  the immunity for 

negligence."  Id. at 99.  

The Court in Hardwicke also found the Boychoir School was "a 'person' 

standing 'in loco parentis' within a 'household'" to its boarding students, thus 

establishing it could be held liable as a "passive abuser" under the Child 

Sexual Abuse Act, N.J.S.A. 2A:61B-1.  Id. at 86-94.  Along with rejecting the 

School's argument that the Charitable Immunity Act immunized it from 

liability for Hardwicke's statutory claims, the Court likewise held the Act did 

not shield the School from Hardwicke's related common-law claims, rejecting 

its argument that it could not be held vicariously liable for the intentional torts 

of its employees occurring outside the scope of employment.  Id. at 99-102.  
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The Court held the same considerations that informed its analysis in Lehmann 

v. Toys 'R' Us, Inc., 132 N.J. 587, 619-20 (1993), applied to common law 

claims for child abuse that were based on a statutory violation of the Child 

Sexual Abuse Act.  Id. at 102.  Given the important public policy to protect 

children from sexual abuse articulated in that Act, the Court held the Boychoir 

School could be held vicariously liable for common law claims based on 

conduct falling within the Act's definition of sexual abuse committed by its 

employees acting outside the scope of their employment under Restatement 

(Second) of Agency § 219(2)(d)15 "if an employer [had] delegate[d] the 

 
15  Section 219 of the Restatement (Second) of Agency provides: 
 

(1) A master is subject to liability for the torts of his 
servants committed while acting in the scope of 
their employment. 
 

(2) A master is not subject to liability for the torts of 
his servants acting outside the scope of their 
employment, unless: 

 
(a) the master intended the conduct or the 

consequences, or 
 

(b) the master was negligent or reckless, or 
 

(c) the conduct violated a non-delegable duty of the 
master, or 
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authority to control the work environment to a supervisor and [the] supervisor 

abuse[d] [the] delegated authority" or "the authority delegated by the employer 

to the supervisor aided the supervisor in injuring the plaintiff. "16  Hardwicke, 

188 N.J. at 100-02 (quoting Lehmann, 132 N.J. at 620) (alterations in 

original). 

Thus, to summarize the state of the law before the 2019 amendments, 

charitable entities were immunized under the Charitable Immunity Act for only 

simple negligence following the Court's 2006 decision in Hardwicke and were 

without even that immunity for claims of negligent hiring, supervision or 

retention resulting in the sexual abuse of a child under the age of eighteen 

 
(d) the servant purported to act or to speak on behalf 

of the principal and there was reliance upon 
apparent authority, or he was aided in 
accomplishing the tort by the existence of the 
agency relation. 

 
16  The Court also referenced its extension of the holding in Lehmann to claims 
brought under the Conscientious Employee Protection Act, N.J.S.A. 34:19-1 to 
-9 in Abbamont v. Piscataway Township Board of Education, 138 N.J. 405, 
415-18 (1994).  Hardwicke, 188 N.J. at 101-02.  The discussion of vicarious 
liability in Abbamont, however, was focused on the employer's liability for a 
supervisor's acts within the scope of employment consistent with the statute's 
definition of "'retaliatory action' as 'the discharge, suspension or demotion of 
an employee, or other adverse employment action taken against an employee 
in the terms and conditions of employment.'"  Abbamont, 138 N.J. at 414 
(quoting N.J.S.A. 34:19-2(e)). 
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following the enactment of N.J.S.A. 2A:53-7.4 in 2005.  After Hardwicke, 

employers qualifying as passive abusers under the Child Sexual Abuse Act 

could also be held vicariously liable for common law claims based on conduct 

falling within the Act's definition of sexual abuse committed by their 

employees acting outside the scope of their employment in accord with section 

219(2)(d) of the Restatement (Second) of Agency.  A nonprofit entity's 

trustees, directors, officers, employees, agents and volunteers enjoyed 

charitable immunity for tort claims alleging negligence but were without 

immunity for any "willful, wanton or grossly negligent act of commission or 

omission, including sexual assault and other crimes of a sexual nature" 

pursuant to N.J.S.A. 2A:53A-7(a) and -7(c).   

Against that backdrop, we consider the 2019 amendments to the 

Charitable Immunity Act.  Chapter 120 amended two provisions of the Act  

N.J.S.A. 2A:53A-7(c) and N.J.S.A. 2A:53A-7.5. 

N.J.S.A. 2A:53A-7(c) was amended to provide: 

c.   Nothing in this section shall be deemed to grant 
immunity to: (1) any nonprofit corporation, 
society or association organized exclusively for 
religious, charitable, educational or hospital 
purposes, or its trustee, director, officer, 
employee, agent, servant or volunteer, causing 
damage by a willful, wanton or grossly negligent 
act of commission or omission, including sexual 
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assault and, any other crimes crime of a sexual 
nature, a prohibited sexual act as defined in 
section 2 of P.L.1992, c. 7 [N.J.S.A. 2A:30B-2], or 
sexual abuse as defined in section 1 of P.L.1992, 
c. 109 [N.J.S.A. 2A:61B-1]; (2) any trustee, 
director, officer, employee, agent, servant or 
volunteer causing damage as the result of the 
negligent operation of a motor vehicle; or (3) an 
independent contractor of a nonprofit corporation, 
society or association organized exclusively for 
religious, charitable, educational or hospital 
purposes. 

 
 N.J.S.A. 2A:53A-7.5 was amended to provide: 
 

a. The provisions of this supplementary act, 
P.L.2005, c. 264 [N.J.S.A. 2A:53A-7.4 et seq.], 
shall apply prospectively and also shall be 
applicable to all civil actions for which the statute 
of limitations has not expired as of the effective 
date of this act, and subsequently, not expired as 
of the effective date of P.L.2019, c. 120 [N.J.S.A. 
2A:14-2a et seq.], including the statutes of 
limitation statute of limitations set forth in 
N.J.S.A. 2A:14-2, section 2 of P.L.2019, c. 120 
[N.J.S.A. 2A:14-2a], section 1 of P.L.1964, c. 214 
[N.J.S.A. 2A:14-2.1], section 1of P.L.1992, c. 109 
[N.J.S.A. 2A:61B-1] or any other statute. These 
applicable actions include but are not limited to 
matters filed with a court that have not yet been 
dismissed or finally adjudicated as of the effective 
date of this act or P.L.2019, c. 120 [N.J.S.A. 
2A:14-2a et seq.]. 
 

b. Notwithstanding the provisions of subsection a. of 
this section, the provisions of P.L.2005, c. 264 
[N.J.S.A. 2A:53A-7.4] shall apply to all civil 
actions for an injury resulting from an act that 
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occurred prior to the effective date of P.L.2019, c. 
120 [N.J.S.A. 2A:14-2a et seq.], and these actions 
shall be subject to the statute of limitations set 
forth in section 2 of P.L.2019, c. 120 [N.J.S.A. 
2A:14-2a]. 

 
 The effect of these amendments, as explained in the Statement of the 

Senate Judiciary Committee, (besides adding to the list of sexual offenses 

included in the willful, wanton and grossly negligent acts for which there is 

no immunity) was to codify the holding in Hardwicke "that organizational 

charitable immunity only applies to protect organizations from lawsuits 

claiming injury based on merely negligent acts, not more aggravated forms of 

wrongful conduct, such as willful, wanton or grossly negligent acts ," 

including sexual assault or abuse.  S. Jud. Comm. Statement to S. 477; 

N.J.S.A. 2A:53A-7(a).  The Committee noted that prior to Hardwicke, "the 

Supreme Court and lower courts found that the act did shield organizations 

from liability for gross negligence and even intentional conduct committed by 

its trustees, directors, officers, employees, agents, servants, or volunteers ," 

citing Schultz, 95 N.J. at 535-536 and Monaghan v. Holy Trinity Church, 275 

N.J. Super. 594, 604 (App. Div. 1994) (holding the immunity under the 

Charitable Immunity Act extends to allegations of gross negligence).  Ibid.  
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 Further, the Legislature made that more limited organizational 

immunity, as well as the exception in N.J.S.A. 2A:53A-7.4 making charitable 

"organizations liable for acts of mere negligence in the hiring, supervision, or 

retention of an employee . . . resulting in sexual abuse committed against a 

minor under the age of 18," applicable to any suit filed "under the new, 

extended statute[s] of limitations [N.J.S.A. 2A:14-2a] . . .  or . . . during the 

. . . two-year filing window for otherwise time-barred claims," N.J.S.A. 

2A:14-2b.  Ibid.  

For a child victim, the limitations period is thirty-seven years after the 

child turns eighteen, that is, age fifty-five, or within seven years of discovery, 

whichever is later.  N.J.S.A. 2A:14-2a(a)(1).  For persons abused as adults, 

the limitations period is seven years after discovery.  N.J.S.A. 2A:14-

2a(b)(1).  As noted in the Statement of the Judiciary Committee, "[t]he 

retroactive expansion of organizational liability under [N.J.S.A. 2A:53A-7(c)] 

does not create any additional retroactive liability for trustees, directors, 

officers, employees, agents, servants, or volunteers, as they were always 

generally liable for their own willful, wanton or grossly negligent acts ," 

N.J.S.A. 2A:53A-7(c).  S. Jud. Comm. Statement to S. 477.  The same is true 

of the retroactive expansion of the Act's exception for organizational liability 
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for negligent hiring resulting in the sexual abuse of a minor, N.J.S.A. 

2A:53A-7.4, as "[t]he standard immunity for negligent acts provided to such 

persons by the Charitable Immunity Act, as amended in 1995 . . . is not 

pierced by the exception established in P.L.2005, c.264 [N.J.S.A. 2A:53A-

7.4]."  Ibid.   

Thus, far from signaling a "sea change in the law," as Hornor's counsel 

asserts, the 2019 amendments to the Charitable Immunity Act largely 

codified the limits of the law of charitable immunity as it has existed for 

nearly the last twenty years.  The change is its applicability to cases like this 

one in which the events took place almost forty-five years ago when Hornor 

was a freshman in high school in 1978 and 1979.  Stated differently, the 2019 

amendments to the Charitable Immunity Act didn't broaden liability for non-

profit entities, it lengthened it  significantly.17  

 
17  That is not true of all the changes included in the 2019 Crime Victims Act.  
Besides disabling immunities provided to public entities in N.J.S.A. 59:2-10, 
the amendment to the Child Sexual Abuse Act, N.J.S.A. 2A:61B-1, by Chapter 
120 broadened the category of passive abusers who could be liable under the 
statute to include persons standing in loco parentis "who knowingly permit[] or 
acquiesce[] in sexual abuse," removing the requirement that those persons be 
"within the household," although that change was made prospective only.  L. 
2019, c. 120 §§ 4, 2, 9 (May 13, 2019) (codified at N.J.S.A. 2A:61B-1(a)(1), 
61B-1(b), 14-2a(a)(1), 14-2b(a)); S. Jud. Comm. Statement to S. 477 § 4.  See 
also Doe ex rel. Doe v. Small, 654 F. Supp. 3d 376, 401-02 (D.N.J. 2023) 
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The effect of the 2019 amendments on plaintiff's vicarious liability 
claims 
  
Although we have no hesitation in agreeing with Hornor's counsel that in 

enacting Chapter 239, the Legislature expressly disabled, retroactively, any 

immunity afforded a public entity by the Tort Claims Act for willful, wanton 

or grossly negligent acts resulting in sexual assault or abuse, as well as any 

immunity for negligent hiring, supervision and retention resulting in the sexual 

abuse of a minor, mirroring provisions of the Charitable Immunity Act, 

including those changes made in the 2019 amendments,18 we do not agree the 

 
(dismissing claim against school district relying on the Senate Judiciary's 
Statement "that the removal of 'in the household' from the [Child Sexual Abuse 
Act] is 'intended to only apply prospectively'"). 
 
18  Owing to the complicated structure of the Tort Claims Act, however, 
achieving symmetry between it and the Charitable Immunity Act in the two 
types of actions contemplated in the 2019 amendments is challenging.  And it 
would appear that even after the 2019 amendments, the immunity provided 
charitable entities by the Charitable Immunity Act remains broader than that 
provided public entities under the Tort Claims Act.  
    
For example, N.J.S.A. 2A:53A-7(c) of the Charitable Immunity Act, as 
amended, immunizes charitable entities from claims of negligence, including 
for acts or omissions resulting in sexual assault or abuse, while the Tort 
Claims Act has long been held not to provide a public entity any immunity for 
such claims in its in loco parentis role.  See Jerkins ex rel. Jerkins v. Anderson, 
191 N.J. 285, 289, 295 (2007) (holding in recognition of the many "foreseeable 
dangers" children face during the school day, "a school's duty to exercise 
reasonable care for the children in its custody is integral to our public 
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education system"); Frugis, 177 N.J. at 270 ("School personnel owe a duty to 
exercise reasonable care for the safety of students entrusted to them.").  
  
We, thus, disagree with the example in E.C. that N.J.S.A. 59:2-1.3(a)(1) 
"would apply when a public entity is an occupier of real property  like a 
school  and provides woefully inadequate security, thereby allowing a 
predator to enter the school and commit a sexual crime against a student."  470 
N.J. Super. at 50.  We are of the opinion "the acts or omissions of the public 
entity" in that instance would be assessed based on the duty of reasonable care, 
as in Jerkins and Frugis, not "through application of the willful, wanton or 
grossly negligent standard" of 59:2-1.3(a)(1).  Ibid.  Applying N.J.S.A. 59:2-
1.3(a)(1) in that example would immunize a public entity for its negligence, 
contrary to cases, like Jerkins and Frugis, that have not found any immunity 
available in the Tort Claims Act for those entities under the circumstances.   
 
The duty of the public entity would be different if it did not stand in loco 
parentis to the claimant.  See Foster v. Newark Hous. Auth., 389 N.J. Super. 
60, 66 (App. Div. 2006) (claimant alleging injury based on inoperable lock 
must establish housing authority failed to prevent dangerous condition of 
public property under N.J.S.A. 59:4-2 (citing Bligen v. Jersey City Hous. 
Auth., 131 N.J. 124, 136-37 (1993))).  But a claimant would be obligated to 
demonstrate the entity had been palpably unreasonable, notwithstanding the 
dangerous condition of the entity's property, as it constitutes a predicate for 
liability.  N.J.S.A. 59:4-2 ("Nothing in this section shall be construed to 
impose liability upon a public entity for a dangerous condition of its public 
property if the action the entity took to protect against the condition or the 
failure to take such action was not palpably unreasonable."); Kolitch, 100 N.J. 
at 492-93. 

 
Likewise, a public entity, even without in loco parentis responsibilities, is not 
immunized by the Tort Claims Act for claims of negligent hiring, supervision 
and retention regardless of the age of the claimant or the nature of the injury.  
See Hoag v. Brown, 397 N.J. Super. 34, 54-55 (App. Div. 2007) (holding the 
vicarious liability immunity provided public entities in N.J.S.A. 59:2 -10 does 
not bar a direct claim against the entity for negligent hiring, retention and 
supervision).  Thus, adding 59:2-1.3(a)(2) to the Act, to mirror N.J.S.A. 
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Board "may now also be held vicariously liable for Hutler 's acts of sexual 

abuse," although outside the scope of his employment, under the aided-by-

agency theory recognized by the Court in Hardwicke.   

Hornor's counsel fundamentally misapprehends the effect of the 2019 

amendments on the Charitable Immunity Act and, ultimately, on the viability 

of Hornor's vicarious liability claims against the Board under the Tort Claims 

Act.  In our view, the 2019 amendments to those two statutes have not had, nor 

were intended to have had, any effect on the law of agency as applied to either 

nonprofit organizations or public entities. 

There is absolutely no indication in either the text of N.J.S.A. 2A:53A-

7(c) of the Charitable Immunity Act or its legislative history to indicate the 

Legislature intended anything other than to codify the central holding in 

Hardwicke that the Charitable Immunity Act "immunizes simple negligence 

only, and not 'other forms of aggravated wrongful conduct, such as malice or 

fraud, or intentional, reckless and wanton, or even grossly negligent 

behavior.'"  188 N.J. at 97 (quoting Schultz, 95 N.J. at 542 (Handler, J., 

 
2A:53A-7.4, the 2005 statute excepting claims of negligent hiring, supervision 
or retention resulting in the sexual abuse of a youth under eighteen from the 
immunity otherwise provided charitable organizations, did not alter the already 
existing broader duty of public entities because 59:2-1.3, by its terms, only 
disables immunities "granted by that act."    
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dissenting)).  To state the obvious, the Charitable Immunity Act is a statute 

addressing the immunity of charitable entities for tort claims, not a statute 

addressing the common law doctrine of respondeat superior.   

The 2019 amendments to the Charitable Immunity Act codified, and 

made retroactive, the holding in Hardwicke that charitable entities have no 

immunity for willful, wanton or grossly negligent acts and also made 

retroactive the exception in N.J.S.A. 2A:53A-7.4, providing charitable entities 

have no immunity whatsoever for claims of negligent hiring, supervision or 

retention resulting in a sexual offense being committed against a beneficiary 

under the age of eighteen.  The 2019 amendments likewise disabled any 

immunities the Tort Claims Act provided public entities that might otherwise 

absolve them of liability in sexual abuse cases for willful, wanton or grossly 

negligent acts, identified in E.C. as N.J.S.A. 59:2-10, which immunizes a 

public entity "for the acts or omissions of a public employee constituting a 

crime, actual fraud, actual malice, or willful misconduct."  470 N.J. Super. at 

53-55.  As already noted, however, that statute immunizes a public entity from 

acts or omissions committed by an employee within the employee's scope of 

employment, for which the entity would otherwise be liable by virtue of 

N.J.S.A. 59:2-2(a).  It does not provide a liability predicate for Hornor's claim 
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that the Board is vicariously liable for Hutler's sexual assault, which Hornor 

admits was committed outside the scope of Hutler's employment.   

As the Supreme Court noted in Davis, "[t]he primary focus of 

[Hardwicke]," beyond its landmark holding reinterpreting the scope of 

immunity provided by the Charitable Immunity Act, "was the impact of the 

[Child Sexual Abuse Act], in which the Legislature provided for a private right 

of action against a 'passive abuser' who knowingly permits or acquiesces in the 

sexual abuse of a child."  209 N.J. at 290.  Having decided that Hardwicke had 

"stated a statutory cause of action against the School for sexual abuse" under 

the Child Sexual Abuse Act and was not barred from pursuing claims for 

"willful, wanton or grossly negligent conduct" under the Charitable Immunity 

Act, the Court held Hardwicke could "pursue his statutory cause of action and 

any common-law claims he may have that are based on willful, wanton or 

grossly negligent conduct, and/or negligent hiring, supervision and retention" 

against the Boychoir School.  Hardwicke, 188 N.J. at 99.   

Recalling the "important public policies" the Legislature sought to 

vindicate in the Law Against Discrimination and the Conscientious Employee 

Protection Act that had impelled the Court to adopt section 219(d) of the 

Restatement (Second) of Agency as the appropriate framework for evaluating 
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employer liability in employment discrimination and retaliation cases, the 

Court held: 

The considerations that informed our analyses in 
Lehmann and Abbamont apply equally to claims 
predicated on facts indicating child abuse. . . .  [T]he 
[Child Sexual Abuse Act] recognizes the vulnerability 
of children and demonstrates a legislative intent to 
protect them from victimization.  In our view, 
common-law claims based on child abuse are 
supported by the same compelling rationale.  The 
[Child Sexual Abuse Act] imposes responsibility on 
those in the best position to know of the abuse and 
stop it; application of section 219 of the Restatement 
to plaintiff's common-law claims advances those 
goals. 
 
[Id. at 102.] 

 
 Hornor's counsel's argument that "after Hardwicke, the only thing that 

prevented a public school from being held vicariously liable for an employee 's 

sexual abuse of a child was section 59:2-10 of the [Tort Claims Act]" is 

incorrect.  The reason public schools weren't liable for the sexual abuse of 

their students after Hardwicke is that they didn't qualify as "passive abusers" 

under the Child Sexual Abuse Act because they did not stand in loco parentis 

"within the household."  See J.P. v. Smith, 444 N.J. Super. 507, 522-24 (App. 

Div. 2016); D.M. v. River Dell Reg'l High Sch., 373 N.J. Super. 639, 649 

(App. Div. 2004).  That, of course, changed after the 2019 amendment to the 
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Act deleting the "within the household" requirement.  Going forward, public 

schools and private schools, just as any "other person standing in loco parentis 

who knowingly permits or acquiesces in sexual abuse" of a child, can be held 

directly liable as a passive abuser under the Child Sexual Abuse Act.   N.J.S.A. 

2A:61B-1; J.H. v. Mercer Cnty. Youth Det. Ctr., 396 N.J. Super. 1, 11 (App. 

Div. 2007) (relying on Hardwicke to hold county youth detention center 

qualified as a "person" under the Act).19 

 The 2019 amendments to the Child Sexual Abuse Act, while providing 

for the direct liability of an organizational entity as a passive abuser, do not 

address the entity's vicarious liability for sexual assault or abuse committed by 

 
19  In Davis, both our court and the Supreme Court noted our error in J.H. in 
finding the Court in Hardwicke had held the Boychoir School owed a "non-
delegable duty" to Hardwicke under Restatement (Second) of Agency § 
219(2)(c), on which we relied to hold that "under modern principles of agency 
law liability of an employer for the torts of an employee acting outside the 
scope of his employment is permitted when the conduct violates a non-
delegable duty of the employer," 396 N.J. Super. at 17.  See Davis v. Devereux 
Found., 414 N.J. Super. 1, 10 (App. Div. 2010) (finding "no basis for reading 
the Court's opinion [in Hardwicke] as introducing what would clearly be a 
major doctrinal change respecting the law governing institutions that care for 
children and the disabled" by finding they owed the individuals in their care a 
non-delegable duty based on the Child Sexual Abuse Act), aff'd in part, and 
rev'd in part on other grounds, 209 N.J. at 291 n.5 (noting "to the extent that 
the panel deciding J.H. invoked a 'non-delegable' common-law duty, 
purportedly created by this Court in Hardwicke and Frugis, it misconstrued 
this Court's decisions in those cases").  
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an active abuser-employee.  Whether or not a private day school qualifying as 

a passive abuser under the Child Sexual Abuse Act may be held vicariously 

liable for the sexual assault or abuse of a student occurring on or after the 

effective date of the 2019 amendments pursuant to the aided-by-agency clause 

of Restatement (Second) of Agency § 219(2)(d) under the Charitable Immunity 

Act  an issue not addressed in those amendments  a public school cannot 

be held vicariously liable for such under the Tort Claims Act.20   

 
20  The plaintiff in Davis did not argue that Devereux was vicariously liable for 
its employee's criminal act in severely scalding her developmentally disabled 
son, although outside the scope of employment, under the aided-by-agency 
theory of section 219(d)(2) of the Restatement (Second) of Agency, and the 
Court did not address the theory in its lengthy discussion of the doctrine of 
respondeat superior and section 219 in that case.  We have elsewhere noted 
that the aided-by-agency clause in section 219(d)(2) has proved controversial, 
largely because "a broad reading of its language would result in an employer's 
strict liability" for its employee's intentional torts committed outside the scope 
of employment, E.S. for G.S. v. Brunswick Inv. Ltd. P'ship, 469 N.J. Super. 
279, 299 (App. Div. 2021), the same reason the Court rejected imposing a non-
delegable duty on in loco parentis institutions in Davis, 209 N.J. at 291-92 
("The liability of in loco parentis institutions has [previously] been determined 
in accordance with traditional negligence principles; the 'non-delegable' duty 
proposed here, amounting to an employer's absolute liability for an employee's 
criminal act, has not been accepted by this Court in any setting similar to that 
of this case.").  See also Aguas v. State, 220 N.J. 494, 511 (2015) (explaining 
the Court had "declined to hold employers strictly liable for hostile work 
environment sexual harassment by supervisors" in Lehmann because it had 
concluded that "in some cases strict liability would be unjust  for example, 
'where a supervisor rapes one of his subordinates in the workplace '") (quoting 
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N.J.S.A. 59:2-2(a) allows for liability of a public entity "for injury 

proximately caused by an act or omission of a public employee" only "within 

the scope of his employment."21  As section 219(2)(d) addresses an employer's 

 
Lehmann, 132 N.J. at 623-24 (quoting T.L. v. Toys 'R' Us, 255 N.J. Super. 
616, 661 (App. Div. 1992) (Skillman, J.A.D., dissenting))).   
 
Although the Davis majority noted it did "not reach the issue of whether the 
'non-delegable' or absolute duty at issue, were such a duty to be recognized, 
would be barred by the [Charitable Immunity Act]," the dissenters countered 
that "[a]ny analysis of the implications of [N.J.S.A. 2A:53A-7] would also be 
subject to this Court's holding in Hardwicke," 188 N.J. at 97, 100-02.  Davis, 
209 N.J. at 302 n.10, 319.  We note the Legislature has not waived the State's 
sovereign immunity for strict liability claims.  Strict liability claims against 
public entities are expressly barred by N.J.S.A. 59:9-2(b).  The American Law 
Institute abandoned the aided-by-agency theory of vicarious liability in its 
Restatement (Third).  Restatement (Third) of Agency § 7.08 cmt. b. (2006); 
E.S., 469 N.J. Super. at 295-96.  
  
21  Hornor's contention that 59:2-2(a) is no impediment to establishing the 
Board's vicarious liability for Hutler's sexual assault because that subsection 
provides for a public entity's vicarious liability for injury caused by a public 
employee "within the scope of his employment in the same manner and to the 
same extent as a private individual under like circumstances," and "our 
Supreme Court has already determined that a private entity may be held 
vicariously liable for the sexual abuse of a student committed by its employee 
in Hardwicke" is without sufficient merit to warrant extended discussion here.  
See R. 2:11-3(e)(1)(E).   
 
The Court in Hardwicke held the Boychoir School, against which Hardwicke 
had stated a statutory claim as a passive abuser under the Child Sexual Abuse 
Act, could be held vicariously liable for the intentional torts of its employees 
committed outside the scope of employment under Restatement (Second) of 
Agency § 219(2)(d).  See E.S., 469 N.J. Super. at 301.  A public entity is not 
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liability for conduct occurring outside the scope of employment, it does not 

provide a basis for holding a public entity, like the Board, liable under the Tort 

Claims Act.  Hornor's failure to identify a liability predicate in the Act for the 

Board's vicarious liability for Hutler's sexual assault is fatal to Hornor's 

vicarious liability claim against the Board.  See Tice, 133 N.J. at 355 

(reiterating "[t]he liability of the public entity must be found in the Act"); 

 
liable for the intentional torts of its employees outside the scope of 
employment in the same manner a private entity is liable because the 
Legislature has deemed a public entity is only vicariously liable for the acts or 
omissions of its employees occurring within the scope of employment, 59:2-
2(a); and 59:2-1.3(a)(1) only disabled a public entity's immunity for sexual 
assaults or abuse under 59:2-10, E.C., 470 N.J. Super. at 53-54, which 
absolves a public entity of liability "for the acts or omissions of a public 
employee constituting a crime, actual fraud, actual malice, or willful 
misconduct" occurring within the scope of employment for which it would 
otherwise be liable under 59:2-2(a), Fielder, 141 N.J. at 123, 130.   
 
Thus, N.J.S.A. 59:2-2(a) is an absolute barrier to Hornor's vicarious liability 
claims because the Board can only be held liable for the acts of its employees 
occurring within the scope of employment.  Hornor concedes Hutler's assault 
did not occur within the scope of his employment, and Restatement (Second) 
of Agency § 219(2)(d) ("A master is not subject to liability for the torts of his 
servants acting outside the scope of their employment, unless:   . . . (d) the 
servant purported to act or to speak on behalf of the principal and there was 
reliance upon apparent authority, or he was aided in accomplishing the tort by 
the existence of the agency relation") and the vicarious liability holding in 
Hardwicke address an employer's liability only for acts of its employees 
outside the scope of employment.  There is simply no provision in the Tort 
Claims Act making a public entity liable for injury proximately caused by an 
act or omission of a public employee acting outside the scope of employment 
even after the 2019 amendments and the enactment of 59:2-1.3.  
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Kolitch, 100 N.J. at 502 (Handler J., dissenting) (explaining a plaintiff 

bringing a negligence action against a public entity "must first establish the 

predicates for liability, and later avoid application of any provision granting 

the sovereign immunity"); Troth, 117 N.J. at 276-77 (O'Hern J., concurring) 

(same). 

We reverse the trial court's denial of the Board's motion to dismiss those 

counts of Hornor's complaint asserting claims for breach of fiduciary duty and 

vicarious liability and remand for the dismissal of those counts with prejudice.  

Our holding does not impair Hornor's ability to proceed on his direct claim 

against the Board for negligent hiring, supervision and retention, which is, of 

course, not limited to acts Hutler committed within the scope of his 

employment.  See Schultz, 95 N.J. at 534-35 ("Under respondeat superior, an 

employer is liable only for those acts of his employee committed within the 

scope of employment, while negligent hiring reaches further to cover acts 

outside the scope of employment."); G.A.-H., 238 N.J. at 415 ("Unlike 

respondeat superior, negligent hiring, supervision, and training are not forms 

of vicarious liability and are based on the direct fault of an employer. "). 

Reversed and remanded for further proceedings not inconsistent  with our 

opinion.  We do not retain jurisdiction.  
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��SH��WH��5HPR������H���S��WH���:KR�,��,PS�FWH��������R��WR���JKW���FN�

)HEU�DU������������

([SHGLWHG�UHPRYDO��(5��LV�D�SROLF��WKDW�LV�RIWH��WKR�JKW�RI�DV�D��ERUGHU�LVV�H���D�G��RW�
VRPHWKL�J�WKDW�PD���L�WHULRU�SUDFWLWLR�HUV�KDYH�WR��RUU��DER�W���R�HYHU��UHFH�W�FKD�JHV�PDGH�
E��WKH�VHFR�G�7U�PS�DGPL�LVWUDWLR��GHPR�VWUDWH�KR��LPSRUWD�W�LW�LV�IRU�SUDFWLWLR�HUV�WR�EHFRPH�
IO�H�W�L��WKLV�DUHD�RI�OD��WR�DGHT�DWHO��UHSUHVH�W�FOLH�WV����

6KRUWO��DIWHU�L�D�J�UDWLR���WKH�VHFR�G�7U�PS�DGPL�LVWUDWLR��LVV�HG�D�IHGHUDO�UHJLVWHU��RWLFH��
�HVLJ�DWL�J��OLH�V�IRU�([SHGLWHG�5HPRYDO���1RWLFH����KLFK�H�DEOHV�WKH��HSDUWPH�W�RI�
�RPHOD�G�6HF�ULW�����6��WR�H[HUFLVH�WKH�I�OO�VFRSH�RI�LWV�VWDW�WRU��D�WKRULW��WR�SODFH�VRPHR�H�L��
H[SHGLWHG�UHPRYDO��7KH�SULRU�7U�PS�DGPL�LVWUDWLR��DOVR�DWWHPSWHG�WR��VH�H[SHGLWHG�UHPRYDO�WR�
WKH�I�OO�VWDW�WRU��OLPLW���7KLV�1RWLFH�DOVR�UHVFL�GHG�WKH��LGH��DGPL�LVWUDWLR��V�H[SHGLWHG�UHPRYDO�
�RWLFH��

6LPLODUO����FWL�J���6�6HFUHWDU����IIPD��DOVR�LVV�HG�D�-D��DU�����������PHPRUD�G�P�WR�,&(��
&�3��D�G�86&,6�OHDGHUVKLS�R�����LGD�FH�5HJDUGL�J��R��WR�([HUFLVH�(�IRUFHPH�W��LVFUHWLR����
���6�PHPR��SURYLGHG�I�UWKHU�GHWDLOV�R��KR��WKH�DGPL�LVWUDWLR���LOO�DSSO��(5��LWKL��WKH�
L�WHULRU��

:K�W������SH��WH��5HPR������&R��HT�H�FH��IRU�1R��&�W��H���

([SHGLWHG�UHPRYDO���(5���LV�D�SURFHVV�E���KLFK�LPPLJUDWLR��RIILFHUV�FD��UHPRYH�FHUWDL��
�R�FLWL]H�V�DGPL�LVWUDWLYHO��D�G�UDSLGO���LWKR�W�D�KHDUL�J�D�G��LWK�OLPLWHG�G�H�SURFHVV�
SURWHFWLR�V�D�G�DFFHVV�WR�FR��VHO��&UHDWHG�L�������DV�SDUW�RI�WKH�,OOHJDO�,PPLJUDWLR��5HIRUP�D�G�
,PPLJUD�W�5HVSR�VLELOLW���FW��WKH�VWDW�WRU��IUDPH�RUN�DOOR�V�IRU�H[HF�WLYH�GLVFUHWLR��WR�D�
FHUWDL��SRL�W�L��WKH�DSSOLFDWLR��RI�H[SHGLWHG�UHPRYDO�WR�FHUWDL���R�FLWL]H�V����

2�FH�D��LPPLJUDWLR��RIILFHU�GHWHUPL�HV�WKDW�D��R�FLWL]H��LV�V�EMHFW�WR�(5��WKH��DUH�RUGHUHG�
UHPRYHG��8�OLNH�RWKHU�UHPRYDO�RUGHUV��D��(5�RUGHU�FD��RW�WUDGLWLR�DOO��EH�DSSHDOHG��D�G�FDUULHV�
D�ILYH��HDU�EDU�WR�UHH�WU��L��PRVW�FLUF�PVWD�FHV��,I�D��L�GLYLG�DO�VD�V�WKDW�WKH���D�W�WR�DSSO��IRU�

��7KLV�SUDFWLFH�UHVR�UFH�LV�GHYHORSHG�E��D�V�EFRPPLWWHH�FRPSRVHG�RI�PHPEHUV�UHSUHVH�WL�J��,/��V��V�O�P���
5HI�JHH��(2,5��,&(��D�G�&�3�FRPPLWWHHV��DV��HOO�DV�WKH�5HPRYDO��HIH�VH�6HFWLR��6WHHUL�J�&RPPLWWHH��6SHFLDO�
WKD�NV�WR�V�EFRPPLWWHH�PHPEHUV��6WHID�LH�)LVKHU�3L�NHUW�����HOLVH��UD�MR��5D�PR�G��ROR�UWFKL��/RU��5RVH�EHUJ��
D�G�6RSKLD��H�RYHVH�IRU�WKHLU��RUN�R��WKLV�UHVR�UFH��
���HH���HVLJ�DWL�J��OLH�V�IRU�([SHGLWHG�5HPRYDO������)5��������-�O�������������
���HH����)5����������)5�����������)5��������([SHGLWHG�UHPRYDO�FULWHULD�VHW�IRUWK�L��SUHYLR�V�GHVLJ�DWLR�V����
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DV�O�P��RU�DUH�DIUDLG�RI�UHW�U�L�J�WR�WKHLU�KRPH�FR��WU���WKH��P�VW�EH�UHIHUUHG�WR�D�FUHGLEOH�IHDU�
L�WHUYLH���&),����1R�FLWL]H�V�L��H[SHGLWHG�UHPRYDO���KR�GHPR�VWUDWH�FUHGLEOH�IHDU�DUH��RW�
VWDW�WRULO��HOLJLEOH�IRU�ER�G�KHDUL�JV����

�

&K��JH��WR���SH��WH��5HPR�������HU�WKH�&�UUH�W��U�PS���P����WU�W�R��

��R�������W������R�������������R�

�U�RU�WR�-����U������������ &�UUH�W��R��F��
�
1R�FLWL]H�V�D�G�L�DGPLVVLEOH�RU�UHPRYDEOH�G�H�WR�PLVUHSUHVH�WDWLR��RU�ODFN�RI�D�YDOLG�YLVD�RU�
H�WU��GRF�PH�W���
�

1R�FLWL]H�V�H�FR��WHUHG�DW�WKH�SRUW�RI�H�WU��RU�
�LWKL������DLU�PLOHV�RI�D���8�6��L�WHU�DWLR�DO�
ERUGHU��

1R�FLWL]H�V�H�FR��WHUHG�DW�D�SRUW�RI�H�WU��RU�
����KHUH�L��WKH�8�LWHG�6WDWHV��

(�FR��WHUHG��LWKL�����GD�V�RI�H�WU��� 8�DEOH�WR�GHPR�VWUDWH�FR�WL��R�V�SK�VLFDO�
SUHVH�FH�IRU�WKH�W�R��H�U�SHU�R��LPPHGLDWHO��
SULRU�WR�WKH�GDWH�RI�WKH�GHWHUPL�DWLR��WKDW�WKH��
DUH�L�DGPLVVLEOH��

�DV��RW�EHH��DGPLWWHG�RU�SDUROHG��1RWH���HH�EHOR��GL�F���LR���

(5��RH���RW�DSSO��WR��

●� 1R�FLWL]H�V��KR�DUH�FKDUJHG��LWK�����RWKHU�JUR��G�RI�UHPRYDELOLW��RU�L�DGPLVVLELOLW��
RWKHU�WKD����8�6�&��6HFWLR�������D�����&��RU��D������

●� 8�DFFRPSD�LHG�FKLOGUH���
●� 1R�FLWL]H�V��KHUH�����WKH��R�FLWL]H��DUULYHG�E��DLUFUDIW�DW�D�SRUW�RI�H�WU���D�G�����WKH�

8�LWHG�6WDWHV�GRHV��RW�KDYH�I�OO�GLSORPDWLF�UHODWLR�V��LWK�WKHLU�FR��WU��RI�FLWL]H�VKLS�WKDW�
LV�L��WKH�:HVWHU��KHPLVSKHUH����

●� �SSOLFD�WV�IRU�DGPLVVLR����GHU�WKH�9LVD�:DLYHU�3URJUDP��
●� 8�6��FLWL]H�V��OD�I�O�SHUPD�H�W�UHVLGH�WV��UHI�JHHV��RU�DV�OHHV��KR�KDYH��RW�KDG�WKHLU�

VWDW�V�WHUPL�DWHG��

�
���HH�,1��VHF������E��������LL����HH�DO�R���&�)�5�������E������
��KWWSV���LPPLJUDWLR�OLWLJDWLR��RUJ��S�FR�WH�W��SORDGV������������������([SHGLWHG�5HPRYDO�SGI��FLWL�J��H��L�J�����
�RG�LJ�H������8�6�����������������������
���HH�,1��VHF������E�������8�6�&��������E��������HH�DO�R����)5�����������0DUFK�������������
����8�6�&��6HFWLR�������D�����&��RU��D������
��,1��VHF������E�����)���
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●� 1R�FLWL]H�V��RU�T�DOLI�L�J�IDPLO��PHPEHUV���LWK�DSSURYHG�SHWLWLR�V�IRU�D�8�YLVD��
●� 1R�FLWL]H�V�WKDW��HUH�SHUPLWWHG�WR��LWKGUD��WKHLU�DSSOLFDWLR��IRU�DGPLVVLR���
●� ,�GLYLG�DOV��KR��HUH�DGPLWWHG�RU�SDUROHG��

��6�LV�OLNHO��WR�DWWHPSW�D��DUJ�PH�W�WKDW�L�GLYLG�DOV��LWK�SDUROH��KR�KDYH�KDG�WKLV�VWDW�V�
WHUPL�DWHG�DUH�V�EMHFW�WR�(5���3UDFWLWLR�HUV�VKR�OG�EH�SUHSDUHG�IRU�WKLV�DUJ�PH�W��D�G�WKH�
1DWLR�DO�,PPLJUDWLR��/LWLJDWLR���OOLD�FH��1,/���OD�V�R�W�D�SHUV�DVLYH�SODL��OD�J�DJH�DUJ�PH�W�
DJDL�VW�WKLV�DSSOLFDWLR��RI�(5����

������LGD�FH�R����H��SSOLFD�LR��R����SHGL�HG��H�R�DO��

7KH���6�0HPR�SURYLGHV�I�UWKHU�L�VLJKW�L�WR�KR��(5��LOO�EH��VHG��LWKL��WKH�L�WHULRU�DV�D��
H�IRUFHPH�W�PHFKD�LVP���KLFK�L�FO�GHV�UHYLH�L�J�WKH�SDUROH�VWDW�V�RI�H[LVWL�J�SDUROHHV��
6SHFLILFDOO���WKH���6�0HPR��

●� ,PSOHPH�WV�W�R��H��SROLFLHV�DSSOLHG�WR��R�FLWL]H�V����6�LV�D�DUH�RI���
○� ,I�D��R�FLWL]H��LV�DPH�DEOH�WR�(5��E�W�KDV��RW�KDG�(5�DSSOLHG����6�VKR�OG��WDNH�

DOO�VWHSV��HFHVVDU���WR�UHYLH��WKH�FDVH�D�G�FR�VLGHU�DSSO�L�J�H[SHGLWHG�UHPRYDO��
■� 7KLV�FD��L�FO�GH�VWHSV�WR�WHUPL�DWH�D���R�JRL�J�UHPRYDO�SURFHHGL�JV�RU�

SDUROH�VWDW�V��
○� ,I�D��R�FLWL]H���DV�JUD�WHG�SDUROH���GHU�D�SROLF��WKDW�LV�SD�VHG��PRGLILHG��RU�

WHUPL�DWHG���GHU�D�-D��DU�����PHPRUD�G�P�WKDW�LV��RW�F�UUH�WO��S�EOLFO��
DYDLODEOH��
■� 5HYLH��WKH�SDUROH�VWDW�V�WR�GHWHUPL�H��KHWKHU�SDUROH�UHPDL�V�DSSURSULDWH�

L���L��OLJKW�RI�D���FKD�JHG�OHJDO�RU�IDFW�DO�FLUF�PVWD�FHV���
●� ��WKRUL]HV���6�FRPSR�H�WV�WR�SD�VH��PRGLI���RU�WHUPL�DWH�D���SDUROH�SURJUDP�WKDW�LV�

L�FR�VLVWH�W��LWK�WKLV�PHPR��
●� 7KH�PHPR�DOOHJHV�WKDW�WKH�VFUHH�L�J��LWKL��(5��LV�V�IILFLH�W�WR�SURWHFW�WKH�UHOLD�FH�

L�WHUHVWV�RI�D���DOLH�V��KR�KDYH�DSSOLHG�IRU�DV�O�P�RU�SOD��HG�WR�GR�VR�L��D�WLPHO��
PD��HU���

�
1RWDEO���WKH���6�0HPR�V�JJHVWV�WKDW��R�FLWL]H�V��KR�IDLOHG�WR�DSSO��IRU�DV�O�P��LWKL��R�H�
�HDU�VKR�OG�EH�SULRULWL]HG��7KH���6�0HPR�I�UWKHU�GHVFULEHV�H[FHSWLR�V�WR�WKH�R�H��HDU�ILOL�J�
GHDGOL�H�DV���DUUR����LPSO�L�J�D�SRWH�WLDOO��UHVWULFWLYH�L�WHUSUHWDWLR��RI�WKHVH�H[FHSWLR�V��
�WWRU�H�V�VKR�OG�DGYLVH�DFFRUGL�JO��R��D���DV�O�P�DSSOLFDWLR�V�UHO�L�J�R��WKHVH�H[FHSWLR�V��

�
���HH�8�6���HSDUWPH�W�RI��RPHOD�G�6HF�ULW������LGD�FH�5HJDUGL�J��R��WR�([HUFLVH�(�IRUFHPH�W��LVFUHWLR���
�-D��DU��������������
���(YHU�WKL�J�([SHGLWHG�5HPRYDO��KWWSV���LPPLJUDWLR�OLWLJDWLR��RUJ��S�FR�WH�W��SORDGV������������������
([SHGLWHG�5HPRYDO�SGI�DW�����FL�L�J�6HH���8�6�&���������E��������L����LLL���DSSO�L�J�H[SHGLWHG�UHPRYDO�R�O��WR�D��
L�GLYLG�DO��KR��LV�DUULYL�J�L��WKH�8�LWHG�6WDWHV��RU��KR��KDV��RW�EHH��DGPLWWHG�RU�SDUROHG�L�WR�WKH�8�LWHG�6WDWHV���
�HPSKDVLV�DGGHG����HH�DO�R���&�)�5����������E������H[SODL�L�J�WKDW�L�GLYLG�DOV�V�EMHFW�WR�H[SHGLWHG�UHPRYDO�S�UV�D�W�
WR�D���6�GHVLJ�DWLR����LOO�EH�JLYH��D�UHDVR�DEOH�RSSRUW��LW��WR�HVWDEOLVK�WR�WKH�VDWLVIDFWLR��RI�WKH�H[DPL�L�J�
LPPLJUDWLR��RIILFHU�WKDW�KH�RU�VKH��DV�������SDUROHG�L�WR�WKH�8�LWHG�6WDWHV�IROOR�L�J�L�VSHFWLR��DW�D�SRUW�RI�H�WU���D�G�
DOVR�FR�IHUUL�J�GLVFUHWLR��WR�UHYLH���KHWKHU�SDUROH�KDV�EHH��RU�VKR�OG�EH�WHUPL�DWHG�����W�VHH���&�)�5����
������E�����L���VWDWL�J�WKDW��H[SHGLWHG�UHPRYDO�SURFHHGL�JV�VKDOO�DSSO��WR��������D�UULYL�J�DOLH�V��DV�GHIL�HG�L����&�)�5��
���������
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�FUHH���J���S��

5HYLH���R�U�F�UUH�W�D�G�SRWH�WLDO�FOLH�WV�IRU�WKH�IROOR�L�J�IRU�WKRVH�SDUWLF�ODUO��Y�O�HUDEOH�WR�
WKLV�SROLF��FKD�JH��

●� 3HRSOH��KR�H�WHUHG�YLD�D���6�SDUROH�SURJUDP��V�FK�DV�&�19�SDUROH��RU�YLD�&�3�2�H�
DSSRL�WPH�WV��D�G��KR�KDYH��RW�EHH��JUD�WHG�D�RWKHU�IRUP�RI�UHOLHI��
○� ��6�DUJ�HV�WKHLU�GLVFUHWLR�DU��SDUROH�SR�HU�FD��EH��VHG�WR�WHUPL�DWH�VDLG�VWDW�V�

D�G�SODFH�L�GLYLG�DOV�L��(5�SURFHHGL�JV��
●� 1R�FLWL]H�V��KR�GLG��RW�DSSO��IRU�DV�O�P�E��WKH�R�H��HDU�GHDGOL�H���

○� 7KH�J�LGD�FH�PHPR�DIILUPDWLYHO��VWDWHV�WKDW�DV�D�FODVV�RI��R�FLWL]H�V���6�PD��
SULRULWL]H��

●� �����R�FLWL]H��D���KHUH�L��WKH�8�6���KR�KDV�EHH��SK�VLFDOO��SUHVH�W�IRU�OHVV�WKD����
�HDUV�D�G�LV�L�DGPLVVLEOH���GHU���8�6�&��6HFWLR�������D�����&��RU��D�������

●� 1R�FLWL]H�V��KR�FR�OG�KDYH�EHH��SODFHG�L��(5�DW�WKHLU�H�WUD�FH��E�W��HUH�L�VWHDG�SODFHG�
L��,1��VHF������SURFHHGL�JV��L�FO�GL�J�WKRVH��KR�H�WHUHG�WKUR�JK�D�SRUW�RI�H�WU������

1R�FLWL]H�V��KR�KDYH�EHH��SK�VLFDOO��SUHVH�W�L��WKH�8�LWHG�6WDWHV���R�OG��R��EH�SODFHG�L�WR�(5��
3UDFWLWLR�HUV�VKR�OG�VWUR�JO��FKDOOH�JH�D���DWWHPSW�WR�SODFH��R�FLWL]H�V�L��SURFHHGL�JV��KR�FD��
HVWDEOLVK����HDUV�RI�SK�VLFDO�SUHVH�FH���

�UHS�U��J��R�U�F��H�W��

●� �LVF�VV��LWK�FOLH�WV�VWUDWHJLHV�DUR��G�JDWKHUL�J�HYLGH�FH��
○� 7KDW�WKH��H�WHUHG�RYHU����HDUV�DJR��H�J��LI��RW�D��DUULYL�J��R�FLWL]H���V�FK�DV�

SHRSOH��KR�H�WHUHG��LWKR�W�L�VSHFWLR��D�G��HUH�ODWHU�JUD�WHG�SDUROH���RU�
○� �HYHORSL�J�HYLGH�FH�RI��UJH�W�K�PD�LWDULD��RU�VLJ�LILFD�W�S�EOLF�EH�HILW�UHDVR�V�

IRU�WKH�EH�HILFLDU��WR�PDL�WDL��SDUROH��
●� �GYLVH�FOLH�WV�WR�FDUU��DGGLWLR�DO�GRF�PH�WV��

○� �DYH�FOLH�WV�FDUU��D������VLJ�HG�E��WKHLU�DWWRU�H��D�G�WKHLU�DWWRU�H��V�E�VL�HVV�
FDUG�DW�DOO�WLPHV�WR�SUHVH�W�L��FDVH�WKH��DUH�GHWDL�HG��

○� �DYH�FOLH�WV�FDUU��SURRI�RI�D���SH�GL�J�DSSOLFDWLR�V�RU�SHWLWLR�V��
○� ,I��R�U�FOLH�W�LV�6,-6�T�DOLILHG�RU�KDV�D�SH�GL�J�,������KDYH��R�U�FOLH�W�FDUU��SURRI�

RI�WKH�SH�GL�J�DSSOLFDWLR���6,-6�FODVVLILFDWLR��LV�VWDW�WRU��SDUROH��
○� ,I��R�U�FOLH�W�ILOHG�DV�O�P�EHIRUH�86&,6���GHU�WKH�7UDIILFNL�J�9LFWLPV�3URWHFWLR��

5HD�WKRUL]DWLR���FW��7935����KDYH��R�U�FOLH�W�FDUU��SURRI�RI�WKH�8�&�
FODVVLILFDWLR��D�G�SH�GL�J�DV�O�P�DSSOLFDWLR���

●� (�V�UH��R�U�FOLH�WV�N�R��WKHLU�ULJKWV��KH��VSHDNL�J�WR�RU�L�WHUDFWL�J��LWK�,&(��

�RWH�W�����HJ����UJ�PH�W��

)RU�DGGLWLR�DO�OHJDO�DUJ�PH�WV��SOHDVH�VHH�1,/��V�3UDFWLFH��GYLVRU���(YHU�WKL�J�([SHGLWHG�
5HPRYDO��

�
�����6��LOO��HHG�WR�PRYH�IRU�GLVPLVVDO�ILUVW��,W�LV�FU�FLDO�WR�UHPHPEHU�WKDW�R�FH�D�1RWLFH�WR��SSHDU�LV�ILOHG��LWK�WKH�
FR�UW��M�ULVGLFWLR��KDV�YHVWHG��D�G�WKHUHIRUH��GLVPLVVDO��R�OG��HHG�WR�EH�JUD�WHG�E��WKH�LPPLJUDWLR��M�GJH��6HH���
&�)�5�����������������������
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��DOOH�JL�J�SODFH�H���L����SHGL�HG��H�R�DO�

3UDFWLWLR�HUV�VKR�OG�VWUR�JO��FKDOOH�JH�D���DWWHPSW�WR�SODFH�D��R�FLWL]H��L��(5��KR�FD��HVWDEOLVK�
���HDUV�RI�SK�VLFDO�SUHVH�FH�����LVF�VV�WKH�ULVNV�RI�FDUU�L�J�GRF�PH�WV�D�G�SURRI�RI�SK�VLFDO�
SUHVH�FH�R��WKHLU�SHUVR���3OHDVH�FR�VLGHU���

●� :KHWKHU��R�U�FOLH�W�LV�OHJDOO��UHT�LUHG�WR�FDUU��GRF�PH�WDWLR��R��WKHP���
●� :KHWKHU�WKH�GRF�PH�WDWLR��WKH��DUH�FDUU�L�J�JLYHV�D�D��L�IRUPDWLR��R��WKHLU�ELUWK�SODFH�

RU��DWLR�DOLW����
●� :KHWKHU�WKH�GRF�PH�WDWLR��FR�WDL�V�L�IRUPDWLR��DER�W�RWKHU�IDPLO��RU�KR�VHKROG�

PHPEHUV���
●� :KHWKHU�WKH��PD��EH�DEOH�WR��VH�GRF�PH�WDWLR����6�DOUHDG��KDV��L�H����6�UHFHLSW�

�RWLFHV����

�SSR�H������R�LR����R��L��L���

)RU��R�FLWL]H�V�L��UHPRYDO�SURFHHGL�JV��SUDFWLWLR�HUV�FD��D�G�VKR�OG�ILOH�PRWLR�V�RSSRVL�J�D���
DWWHPSWV�E��23/��WR�ILOH�PRWLR�V�WR�GLVPLVV�L��RUGHU�WR�SODFH�VRPHR�H�L�WR�H[SHGLWHG�UHPRYDO���
3UDFWLWLR�HUV�VKR�OG�DJJUHVVLYHO��FR�WL��H�WR�DUJ�H�WKDW�WKH�(2,5�DFT�LUHV�M�ULVGLFWLR��RYHU�WKH�
FDVH�R�FH�WKH�17��LV�ILOHG�D�G�WKH�5HVSR�GH�W�VKR�OG�EH�DIIRUGHG���H�3URFHVV�RI�/D��D�G�KDYH�
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The Trump Administration's  
Registration Requirement for Immigrants
A Rapid Analysis by the American Immigration Council

FEBRUARY 2025

ANALYSIS

O n February 25, U.S. Citizenship and 
Immigration Services announced that the 
Trump administration will reanimate a 

provision of U.S. immigration law that has essentially 
been dormant for decades: a requirement for all 
immigrants who did not enter with a visa to register with 
the federal government after their arrival, and carry 
proof of their registration with them. 

The administration is clarifying which immigrants 
already count as being registered—please see the section 
below on “Who the Registration Process Will A�ect” for 
a full explanation of this—and plans to issue a new form 
for immigrants who are not already registered to submit.

The administration is using this forthcoming registration 
process alongside federal criminal law—which makes 
it a crime for immigrants to fail to register or fail to 
carry proof of registration. In doing so, the Trump 
administration is giving itself another tool to use against 
immigrants: the threat of criminal prosecution.

The registration requirement will force many people in 
the United States—including those who entered without 
inspection and have had no contact with the federal 
government during their years living in American 
communities—to make a choice between two options 
that both carry serious risk. Many others, such as 
immigrants who are already deemed registered—which 
includes both many undocumented immigrants and 
many who have legal status in the United States—will 
face a risk of prosecution if they fail to carry registration 
papers with them at all times.

Background
Being in the United States without immigration status 
is not a crime. It is a civil violation, for which the civil 
penalty is deportation. Past e�orts to change the law 
by making it a federal crime to be in the U.S. without 
authorization, such as the 2005 “Sensenbrenner bill,” 
have failed.

There is, however, a federal law on the books that 
declares it to be the duty of all noncitizens 14 or older 
who have not already been “registered or �ngerprinted” 
to register with the federal government within 30 days 
of their arrival (8 U.S.C. § 1302) and allows for them to 
be criminally prosecuted if they fail to register (8 U.S.C. 
§ 1306). Another federal law allows any adult immigrant 
to be prosecuted if they fail to produce evidence of 
having registered when stopped by a federal agent (8 
U.S.C. § 1304). This law was enacted during World 
War II, when it required noncitizens to register at their 
local post o�ce. The law was later integrated into the 
immigration process, requiring people to register at 
ports of entry upon their arrival and thus providing no 
way for people who entered without authorization to 
comply with the law. Over time, the law and regulations 
fell into disuse and became outdated; for example, the 
list of forms that were designated “appropriate” for 
registration was di�erent from the list of forms that were 
considered “evidence” of registration.

Furthermore, because there was no way for someone 
to register after arriving in the United States, the law 
was unenforceable against those who entered without 
inspection—it required people to do something the 
federal government had not created a process for them 
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to do. With one exception—the post-9/11 National 
Security Entry-Exit Registration System, discussed 
below—the federal government has never attempted 
to require registration of a large group of immigrants 
who were not already “registered” through a separate 
immigration bene�t or enforcement process.

This is what the Trump administration is now 
changing. By announcing that it will create a new 
process permitting anyone to “register” with the 
federal government, the administration is now laying 
the groundwork for the registration law to be dusted 
o� and enforced. Furthermore, the administration is 
encouraging federal prosecutors to enforce violations 
of the registration provision—allowing unauthorized 
immigrants to be swept up in criminal proceedings for 
failing to comply.

The implementation of this registration process will 
have two major e�ects.

The most acute impact will be on immigrants who are 
not already considered registered.  Many immigrants, 
including millions of people without lawful status, are 
already deemed to be registered—including anyone who 
has received a work permit and anyone who has been 
placed in deportation proceedings. Please see the “Who 
the Registration Process Will A�ect” section, below, for 
more complete information about which immigrants are 
deemed registered already and which are not.  

However, unauthorized immigrants who have not been 
deemed registered—including anyone who entered 
the United States without inspection and has not had 
any contact with the federal government—will now be 
placed in a very vulnerable and sensitive position. People 
who choose to submit a “registration” form may be 
opening themselves up to being arrested by immigration 
authorities and placed in removal proceedings. People 
who choose not to submit the form, on the other hand, 
may be in danger of criminal prosecution.

Additionally, the Trump administration’s policy raises 
the possibility that immigrants who are registered—
regardless of lawful status—might be criminally 
charged and penalized for failing to carry proof of their 
registration with them at all times.

Federal Laws Regarding  
Immigrant Registration
8 U.S.C. section 1302, codi�ed via the Alien Registration 
Act of 1940, requires all noncitizens over the age of 14 
who have not already registered, and who are in the 
U.S. for more than 30 days, to register with the federal 
government within 30 days of their arrival. Noncitizens 
under the age of 14 must be registered by a parent or 
legal guardian. The law allows the attorney general to 
waive the registration requirement for anyone.

8 U.S.C. sections 1306(a) and 1304 attach criminal 
penalties for failing to register. Under section 1306(a), 
any noncitizen who “willfully fails” to register with the 
government (or the parent of any noncitizen under 14 
who fails to do so) after 30 days is guilty of a federal 
misdemeanor crime. If charged and convicted, it allows 
the noncitizen (or parent) to be sentenced to up to six 
months in jail and/or �ned up to $1,000. Under section 
1304, any adult who fails to carry proof of registration can 
be charged with a misdemeanor and �ned up to $100.

The regulations implementing these laws can be found at 
8 C.F.R. § 264.1. 

The Trump Administration’s  
E�orts to Enforce These Laws
One of the executive orders signed on the �rst day 
of the current Trump administration highlighted 
the registration requirement, instructing the U.S. 
Department of Homeland Security (along with the State 
Department and Department of Justice) to “ensure that 
all previously unregistered aliens comply” with the 
registration law, and to ensure that failure to comply with 
the registration requirement is treated as a “civil and 
criminal enforcement priority.” A memo sent to federal 
prosecutors on January 21, instructing them to prioritize 
criminal prosecutions for immigration-related o�enses, 
listed the criminal registration law (sections 1304 and 
1306) among those that should be prosecuted when 
discovered. However, in order to successfully prosecute 
people for failing to register, the government needed to 
provide a way for them to register to begin with.
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The February 25 announcement from USCIS makes it 
clear that process will be forthcoming. It encourages 
everyone who has not already been deemed registered 
to create a USCIS online account, which can then be 
used to submit the registration form when such a form is 
ultimately published.

Once there is a way to register, federal prosecutors 
will be able to criminally charge people for the crime 
of failing to register or failing to carry evidence of 
registration with them. This will allow them to prosecute 
unauthorized immigrants who previously could not be 
criminally prosecuted. U.S. Immigration and Customs 
Enforcement agents may also be deputized as criminal 
law enforcement o�cers for this purpose, permitting 
them to arrest people on both civil immigration charges 
and criminal law violations.

Who the Registration  
Process Will A�ect
Federal regulations include a list of forms which are 
considered su�cient for registration. According to the 
USCIS announcement, anyone who has been issued one 
of the following documents and who has been �ngerprinted 
by the federal government is considered “registered” under 
the law and will not need to submit new registration 
through the forthcoming process. However, they may 
need to carry proof of their documentation with them if 
they want to avoid criminal charges.

• I-94 (Arrival-Departure Record) which covers:

• People admitted with non-immigrant visas.

• People paroled into the U.S. under 212(d)(5) of 
INA.

• People who have been granted permission to 
depart without the institution of deportation 
proceedings.  

• I-95, Crewmen's Landing Permit—Crewmen arriving 
by vessel or aircraft. 

• I-184, Alien Crewman Landing Permit and 
Identi�cation Card—Crewmen arriving by vessel.  

• I-185, Nonresident Alien Canadian Border Crossing 
Card—Citizens of Canada or British subjects residing 
in Canada.  

• I-186, Nonresident Alien Mexican Border Crossing 
Card—Citizens of Mexico residing in Mexico.  

• I-221, Order to Show Cause and Notice of Hearing—
People against whom deportation proceedings are 
being instituted.  

• I-221S, Order to Show Cause, Notice of Hearing, and 
Warrant for Arrest of Alien—People against whom 
deportation proceedings are being instituted.  

• I-551, Permanent Resident Card—Lawful permanent 
residents of the United States.  

• I-766, Employment Authorization Document—
People with work permits.

• I-862, Notice to Appear—People against whom 
removal proceedings are being instituted.  

• I-863, Notice of Referral to Immigration Judge—
People against whom removal proceedings are being 
instituted.

Many immigrants who do not have full legal status in 
the United States nevertheless have one or more of 
these documents and are thus considered registered. 
For example, most of the 3.7 million immigrants 
who are currently in deportation proceedings before 
an immigration judge have been issued one of the 
documents above. Similarly, many immigrants have 
work permits, including many people with Temporary 
Protected Status or Deferred Action for Childhood 
Arrivals and many asylum applicants. People who have 
been paroled into the United States are considered 
registered even if the period of their parole has expired.

Immigrants who do not have any of these documents 
may be considered unregistered. This includes people 
who entered without inspection and have had no 
subsequent contact with the federal government because 
they have previously been unable to seek legal status or 
even to register a—population that may number in the 
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millions. It also includes people who have applied for 
some bene�ts, such as TPS or DACA, but who have not 
been �ngerprinted and whose applications have not been 
approved.

NSEERS: An Earlier  
Registration E�ort Raising  
Serious Constitutional Issues
The only modern e�ort to enforce the registration 
provision was the National Security Entry-Exit 
Registration System (NSEERS), created in the wake of 9/11. 
NSEERS did not apply to all unauthorized immigrants, but 
instead to men over the age of 16 on non-immigrant visas 
from one of a list of 24 countries the Bush administration 
declared were “havens for terrorists.” (All but one of 
these countries were majority-Muslim; the exception was 
North Korea.) Immigrants subjected to NSEERS were 
required to show up at local immigration o�ces to submit 
themselves for �ngerprinting and interviews, and to 
check in at designated intervals afterward. 

In some cases, NSEERS was used for immigration 
enforcement. In the �rst two months of the program, 
1,000 people who had registered were detained by 
immigration o�cials, almost all of them on immigration 
violations for violating the terms of their status. Within 
the �rst year of the program, 83,000 immigrants had 
registered, and 13,000 of them had been placed into civil 
immigration proceedings. In other cases, community 
raids appeared to use the information provided to 
NSEERS to track down immigrants who had registered 
after their status had expired.

The implementation of NSEERS raised serious concerns 
under the First Amendment and the Equal Protection 
Clause of the Fourteenth Amendment, because it 
explicitly targeted men from speci�c, overwhelmingly 
Muslim-majority countries. This is di�erent from 
the current registration e�ort, which targets certain 
immigrants who entered the United States without 
inspection, regardless of nationality. Under NSEERS, 
criminal prosecution of people for failing to register 
was not common; now, it is an explicit goal of the 
administration.

Fear and Uncertainty 
The new registration policy forces "unregistered” 
immigrants to choose between two risky options. 
Choosing to submit the designated form to the federal 
government, once it is available, may put them at risk 
of being placed in removal proceedings. Choosing not 
to submit it may put them at risk of future criminal 
prosecution for failing to register if they are apprehended 
by ICE at a later point.

Additionally, it raises the possibility that immigrants who 
are already registered—including those with legal status—
may be arrested and prosecuted for failing to carry proof 
of their registration with them at all times or failing to 
provide it to law enforcement when asked.

It is essential that individuals who may be a�ected by 
this policy consult with a competent and reputable 
immigration lawyer, if at all possible, to receive the 
most appropriate advice for their circumstances. 

Immigrant communities around the United States are 
already living in fear of the Trump administration’s 
scaled-up immigration enforcement e�orts. News of the 
registration requirement is likely to exacerbate the fear 
and anxiety in these communities. 

Anxiety, especially when stoked by rumors and 
misinformation, can strike people who are not in fact 
targeted by a policy; it can also terrorize people (whether 
targeted or not) to the point of harm for themselves and 
their families. During the �rst Trump administration, for 
example, early reports of a regulation restricting access 
to legal immigration status for use of certain government 
bene�ts (the “public charge” regulation) led to noticeable 
and persistent declines in the use of public bene�ts 
including food stamps and Head Start— including 
bene�ts that were not ultimately restricted by the 
regulation, and persisting after the Biden administration 
rescinded the regulation. 

The American Immigration Council is working to ensure 
that our communications about this issue give people 
relevant information to make decisions and avoid 
terrorizing people who are already very afraid to go about 
their lives.
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schools, and municipalities, and will not serve America’s national interests. 
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contributed to our country’s strength and prosperity. 

’s mass deportation plan 

Our nation’s elected leaders must urgently reform the immigration system, but attempting the 
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1 
 

SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
State v. Thomas Zingis (A-66-21) (087132) 

 
Argued March 26, 2024 -- Decided August 8, 2024 -- Revised November 7, 2024 
 
NORIEGA, J., writing for a unanimous Court. 
 
 In State v. Cassidy, 235 N.J. 482, 486 (2018), the Court addressed the 
consequences of then-Sergeant Marc Dennis’s certification of improperly conducted 
calibration checks of certain Alcotest machines “used to determine whether a 
driver’s blood alcohol content is above the legal limit,” which called into question 
over 20,000 Alcotest results.  In this appeal, the Court addresses issues arising from 
the notification procedure required after Cassidy. 
 
 In August 2018, defendant Thomas Zingis was charged with careless driving 
and driving while under the influence (DWI).  He had a prior DWI conviction in 
April 2012.  In December 2018, a trial was held in the municipal court and Zingis 
was found guilty of DWI.  The State requested that Zingis be sentenced as a second 
offender due to his April 2012 DWI conviction.  Relying on Cassidy, Zingis argued 
that his first conviction should be disregarded for sentencing purposes because the 
State failed to prove beyond a reasonable doubt that his 2012 DWI conviction was 
not predicated on a Dennis-calibrated Alcotest.  The State responded by asserting 
that (1) Camden was not one of the Dennis-affected counties, and (2) Zingis’s 
failure to receive notice, consistent with this Court’s order in Cassidy, was proof that 
he was not a Dennis-affected defendant. 
 
 The municipal court accepted the prosecutor’s representation and sentenced 
Zingis as a second DWI offender.  On appeal, the Law Division also found Zingis 
guilty of DWI and rejected his request to be sentenced as a first-time offender. 
 
 The Appellate Division affirmed Zingis’s conviction but vacated the enhanced 
sentence.  471 N.J. Super. 590, 608 (App. Div. 2022).  The Appellate Division held 
that the State failed to prove beyond a reasonable doubt that Zingis’s 2012 DWI 
conviction was not based on an inadmissible Alcohol Influence Report (AIR).  Id. at 
607.  The Court granted certification and remanded the matter to a Special 
Adjudicator for a plenary hearing on two questions:  (1) which counties were 
affected by Dennis’s conduct, and (2) what notification was provided to defendants 
affected by Dennis’s conduct.  251 N.J. 502 (2022). 
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 The Special Adjudicator filed a comprehensive 370-page report detailing his 
findings of fact and conclusions of law, which the Court summarizes.  The parties 
largely agree with the Special Adjudicator’s findings and conclusions.  Relevant to 
this appeal, there are two areas of disagreement:  (1) the availability of Exhibit S-
152 -- a 180-page Excel Spreadsheet that sets forth solution changes and calibrations 
on all Alcotest Instruments in New Jersey from November 5, 2008 through June 30, 
2016 -- and (2) the proper procedure for challenging a prior Dennis-affected DWI 
conviction when facing enhanced sentencing on a subsequent DWI. 
 
 The State asks the Court to accept the Special Adjudicator’s factual findings 
and recommendations with two exceptions:  (1) Exhibit S-152’s availability should 
be limited; and (2) the validity of a prior DWI should be pursued through PCR in the 
municipal court where the prior conviction occurred and not be litigated at 
sentencing for a successive DWI.  The State agrees with the Special Adjudicator that 
prior to seeking an enhanced DWI sentence, it must inform defendants “that a prior 
DWI conviction it intends to” rely on “was potentially affected by Dennis’s 
malfeasance.”  The State contends, however, that this notification obligation extends 
only to cases confirmed to be Dennis-affected cases, not those in which there is no 
known evidence that would justify overturning convictions on PCR. 
 
HELD:  The Court now resolves those limited areas in which the parties could not 
agree regarding the implementation of the Special Adjudicator’s findings and legal 
conclusions:  (1) the proper procedure for challenging a prior Dennis-affected DWI 
conviction when facing enhanced sentencing on a subsequent DWI; and (2) the 
appropriate availability of Exhibit S-152. 
 
1.  During the initial conference for a DWI matter, the court shall inquire whether 
the pending matter represents the first or subsequent DWI for a defendant.  If the 
record reflects that the defendant has a prior conviction for DWI, the prosecutor 
must inform the court, defendant, and defense counsel whether it occurred between 
the critical dates of November 5, 2008 and April 2016.  If so, the court must then 
schedule a discovery conference for the State to fulfill its obligation and provide to 
the defendant and counsel, as well as the court, discovery indicating whether the 
defendant is a Dennis-affected defendant.  The prosecutor will accomplish this by 
using the summons number from the earlier offense to search Exhibit S-152, which 
will be redacted to include only non-personal identifying information.  Once the 
corresponding entry is located within Exhibit S-152, the prosecutor is to “copy and 
paste” that row of data into a new document.  The Alcotest serial number from that 
entry must then be compared against the Dennis Calibration Repository, which shall 
be made publicly available by placing it on a State website and shall also be 
summarized in a Dennis Calibration Repository Summary.  If the State determines 
that the defendant’s prior offense involved a Dennis-affected Alcotest Instrument 
that produced an evidential BAC reading, corroborated by Exhibit S-152 and the 
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Dennis Calibration Repository Summary, judges should afford the defendant a 
reasonable amount of time to decide whether to challenge the prior conviction.  If 
the defendant wishes to challenge that earlier conviction, the defendant shall do so 
by filing for PCR in the jurisdiction of the previous conviction.  If the defendant, 
after being made aware of the existence of a Dennis-affected matter, chooses to 
proceed without challenging the earlier conviction, the court will inquire on the 
record that the defendant’s decision is knowing and voluntary, and the matter may 
proceed in the usual course.  The Court calls on judges to resolve PCRs and related 
new matters as expeditiously as possible.  The Court provides detailed guidance on 
all of these points.  (pp. 18-23) 
 
2.  With regard to Exhibit S-152, the Court adopts a process that balances the State’s 
concerns for privacy with defendants’ due process need for notification.  Once a 
summons number is cross-referenced in Exhibit S-152, it shall be provided to the 
defendant and defense counsel in discovery.  Through that process, the defendant 
and counsel can see the date and location of offense, summons number, and the 
defendant’s name.  The prosecutor must then use the summons number to search 
Exhibit S-152.  Therefore, Exhibit S-152 in its newly redacted form, excluding all 
personal identifiers, must be publicly released on the State’s website.  The prior 
disposition, along with the complete row of data from Exhibit S-152 and the Dennis 
Calibration Repository Summary, together will be deemed proof beyond a 
reasonable doubt of whether a defendant’s prior DWI conviction is a Dennis-
affected matter.  (pp. 23-25) 
 
3.  The Court adopts the remainder of the Special Adjudicator’s findings, which are 
supported by substantial credible evidence in the record.  (p. 25) 
 
 AFFIRMED and REMANDED. 
 
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, SOLOMON, 
PIERRE-LOUIS, WAINER APTER, and FASCIALE join in JUSTICE 
NORIEGA’s opinion. 
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JUSTICE NORIEGA delivered the opinion of the Court. 

 
 This case calls upon this Court to revisit the consequences that remain 

from then-Sergeant Marc Dennis’s certification of improperly conducted 

calibration checks of certain Alcotest machines “used to determine whether a 

driver’s blood alcohol content is above the legal limit,” which called into 

question over 20,000 Alcotest results.  State v. Cassidy, 235 N.J. 482, 486 

(2018).  Specifically, defendant Thomas Zingis’s matter illuminates a flaw in 

the notification procedure required after our Cassidy decision.   

 All parties to this matter have made significant efforts to reach 

consensus in order to arrive at a fair resolution.  With the comprehensive and 

extraordinary work the Special Adjudicator performed in this case, there 

remain only two issues on which the parties still have lasting concerns.  We 

now resolve those issues. 
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I. 

We briefly highlight the following facts from the record. We rely heavily 

on Special Adjudicator’s comprehensive report for the full details of the 

present case and those events predating it.   

A. 

On August 27, 2018, a Berkeley Township patrolman stopped defendant 

Thomas Zingis for driving his motorcycle erratically.  During the traffic stop, 

the patrolman became suspicious that Zingis was under the influence and 

asked him to perform a field sobriety test.  Based on his observations, the 

patrolman concluded Zingis was under the influence of alcohol and arrested 

him.  Zingis was charged with careless driving and driving while under the 

influence (DWI), contrary to N.J.S.A. 39:4-50.  Notably, he had a prior DWI 

conviction in April 2012 from Collingswood in Camden County. 

 In December 2018, a trial was held in the municipal court and Zingis 

was found guilty of DWI.  The State requested that Zingis be sentenced as a 

second offender, pursuant to N.J.S.A. 39:4-50(a)(2), due to his April 2012 

DWI conviction.  Zingis opposed the State’s sentencing recommendation.  

Relying on our decision in Cassidy, Zingis argued that his first conviction 

should be disregarded for sentencing purposes because the State failed to 

prove beyond a reasonable doubt that his 2012 DWI conviction was not 
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predicated on a Dennis-calibrated Alcotest.  The State responded by asserting 

that (1) Camden was not one of the Dennis-affected counties, and (2) Zingis’s 

failure to receive notice, consistent with this Court’s order in Cassidy, was 

proof that he was not a Dennis-affected defendant.  

 The municipal court accepted the prosecutor’s representation and 

sentenced Zingis as a second DWI offender pursuant to N.J.S.A. 39:4-50.  

Zingis successfully moved to stay his sentence pending his appeal to the Law 

Division.   

B. 

 In October 2020, Zingis appealed to the Law Division.  Following a trial 

de novo, the Law Division also found Zingis guilty of DWI and rejected his 

request to be sentenced as a first-time offender.  Relying on the Special 

Adjudicator’s report in Cassidy, the trial judge found that Dennis’s 

misfeasance was limited to Middlesex, Monmouth, Ocean, Somerset, and 

Union Counties.  The trial judge also viewed the State’s failure to notify 

Zingis of his status as a Dennis-affected defendant to be outcome 

determinative.  

C. 

Zingis appealed his conviction and sentence to the Appellate Division.  

In a published opinion, the court rejected the State’s two arguments that (1) 
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Zingis’s prior conviction was not tainted because his name did not appear on 

the Attorney General’s list of Dennis-affected defendants, and (2) Dennis’s 

misconduct did not affect any DWI convictions in Camden County.  State v. 

Zingis, 471 N.J. Super. 590, 606 (App. Div. 2022).  The court determined that 

both the municipal court and the Law Division erred in accepting the 

prosecutor’s assertion and ultimately affirmed the conviction but vacated the 

enhanced sentence.  Id. at 608. 

The Appellate Division held that the State failed to prove beyond a 

reasonable doubt that Zingis’s 2012 DWI conviction was not based on an 

inadmissible Alcohol Influence Report (AIR).  Id. at 607.  In doing so, the 

court found that the record did not contain “evidence with respect to how the 

Attorney General’s list . . . was compiled and whether it definitively includes 

all DWI convictions tainted by Dennis’s malfeasance.”  Id. at 606.  Moreover, 

the court noted that the record lacked support for the prosecutor’s assertions 

and in some instances undermined the State’s proffer that all Dennis-affected 

defendants had been notified.  Id. at 606-07.  The Appellate Division reasoned 

that in future cases the State may meet its burden to prove beyond a reasonable 

doubt that a DWI defendant was not convicted in the first instance based on a 

faulty AIR with a “more robust record.”  Id. at 607.  Accordingly, the appellate 
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court remanded to the municipal court to resentence Zingis as a first-time 

offender.  Id. at 608. 

The State moved for reconsideration, arguing for the first time that 

Cassidy imposes an obligation on defendants to seek post-conviction relief 

(PCR) for any DWI conviction defendants believed to be tainted by an 

inadmissible AIR, while relieving the State from any burden to prove that a 

prior DWI conviction was not tainted when seeking a sentencing enhancement. 

The Appellate Division considered and rejected both arguments.  In its 

order and statement of reasons, the appellate court found that a defendant’s 

failure to seek PCR should not insulate a prior conviction from scrutiny if the 

State later aims to rely on it.  The court found that the State’s position had no 

support under Cassidy, particularly its argument that it had no obligation to 

prove whether a prior DWI conviction was premised upon tainted evidence.  

The court also held that the State’s argument that defendants could easily 

search the publicly available Alcotest Inquiry System (AIS) contradicted its 

representation to the Law Division court that proving a prior conviction was 

not tainted by Dennis would be “almost impossible.” 

D. 

We granted the State’s petition for certification and motion to stay.  251 

N.J. 502 (2022).  We remanded the matter to retired Appellate Division Judge 
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Robert A. Fall as a Special Adjudicator for a plenary hearing to consider and 

decide two questions:  (1) which counties were affected by Dennis’s conduct, 

and (2) what notification was provided to defendants affected by Dennis’s 

conduct.  Ibid.  We instructed that the Special Adjudicator had the discretion to 

address any other relevant issues.  We invited the Office of the Public 

Defender (OPD) to participate as amicus curiae.  Ibid.  The Special 

Adjudicator granted the New Jersey State Bar Association’s (NJSBA) motion 

to appear as amicus curiae.  

 After briefing and plenary hearings, the Special Adjudicator filed a 

comprehensive 370-page report detailing his findings of fact and conclusions 

of law.  Expanding on the two questions in the order from this Court, the 

Special Adjudicator divided the issues further and concluded, in summary, the 

following:   

(1) the State did not identify all individuals who were 
requested to provide breath samples on Alcotest 
instruments calibrated by Dennis during the relevant 
time period;  
 
(2) the classification of those defendants entitled to 
notification of the Court’s decision in Cassidy is limited 
to those who were requested to provide breath samples 
on an Alcotest instrument calibrated by Dennis that 
resulted in the reporting of an evidential blood alcohol 
content (BAC) reading;  
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(3) the State did not fully provide the ordered 
notification to all defendants affected by the Court’s 
decision in Cassidy;  
 
(4) there are solutions available that should be 
implemented to better assure the proper identification 
of those individuals who have provided breath samples 
on Alcotest instruments calibrated by Dennis and to 
provide those individuals with additional notification: 
 

(a) the use of the proposed “Dennis Calibration 
Repository,”1 in conjunction with Exhibit S-152, 
is the best available method of determining 
whether an individual was requested to provide 
breath samples on an Alcotest instrument 
calibrated by Dennis and an evidential BAC was 
obtained;  
 
(b) where an enhanced sentence is sought for a 
DWI conviction on the basis of a prior DWI 
conviction, the State should be required to 
provide discovery to defendant and counsel 
regarding the applicability of a Dennis-affected 
matter;  
 
(c) where a defendant files an application seeking 
PCR based on the Court’s ruling in Cassidy 
contending he is a Dennis-affected defendant, 
discovery should be provided from Exhibit-152 
and Exhibit-28, under a protective order, 
regarding that original conviction;  
 
(d) the State’s recommendations regarding 
additional notification to those individuals 
identified as Dennis-affected defendants, who 
have been omitted from several of the 
spreadsheets produced, are persuasive and should 
be accomplished.  

 
1  Exhibit DB/OPD – 28. 
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II. 

 With the case before us once more, the parties largely agree with the 

Special Adjudicator’s findings and conclusions.  Relevant to this appeal, there 

are two areas of disagreement:  (1) the availability of Exhibit S-1522 and (2) 

the proper procedure for challenging a prior Dennis-affected DWI conviction 

when facing enhanced sentencing on a subsequent DWI.  

A. 

The State asks this Court to accept the Special Adjudicator’s factual 

findings and recommendations with the following exceptions:  (1) Exhibit S-

152’s availability should be limited; and (2) any suggestion that the validity of 

a prior DWI may be litigated at sentencing for a successive DWI should be 

rejected.  Instead, the State contends that such a challenge must be pursued 

through PCR in the municipal court where the prior conviction occurred.   

First, with respect to the availability of Exhibit S-152, the State objects 

to the Special Adjudicator’s recommendation that the document be released 

publicly subject to a protective order as determined by the Court.  The State 

asserts that privacy concerns would remain in the face of such an order.  

 
2  Exhibit S-152 is an Excel Spreadsheet that the State provided to the Special 
Adjudicator and parties containing certain information with respect to all 
Alcotest Instruments used in New Jersey from November 5, 2008 through June 
30, 2016.  It contains 236,664 subject test records and comprises 25,180 pages.   
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Namely, the State contends that Exhibit S-152 contains sensitive identifying 

information of those who are confirmed not to be a Dennis-affected defendant, 

contrary to this Court’s requirement in State v. Chun, 194 N.J. 54 (2008), that 

sensitive information be redacted in the public AIS.  The State argues further 

that merely subjecting Exhibit S-152 to a protective order would still expose 

the document to significantly more individuals than currently have access, 

which the State asserts stands at around twenty-five people across the state.  

The State argues access to Exhibit S-152 should be limited to “County 

Prosecutors’ Municipal Prosecutor Liaisons -- or another designated Assistant 

Prosecutor in the County Prosecutors’ Offices” -- and not extended to 

municipal prosecutors, defendants, defense counsel, or the general public. 

Second, the State agrees with the Special Adjudicator that prior to 

seeking an enhanced DWI sentence, it must inform defendants “that a prior 

DWI conviction it intends to” rely on “was potentially affected by Dennis’s 

malfeasance.”  The State contends, however, that this notification obligation 

extends only to cases confirmed to be Dennis-affected cases, not those in 

which there is no known evidence that would justify overturning convictions 

on PCR.  The State avers that its notification obligation may be satisfied using 

the Dennis Calibration Repository and a certification from the Municipal 
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Prosecutor Liaison or the assigned Assistant Prosecutor who maintains Exhibit 

S-152 for each county, as an officer of the court.   

The State disagrees with the Special Adjudicator’s report to the extent 

that the report recommends that the validity of a prior DWI conviction should 

be litigated at sentencing on a subsequent DWI conviction.  The State asserts 

that any such challenge can proceed only by filing a petition for PCR in the 

court in which the prior conviction occurred.  It further contends that if a 

defendant first becomes aware of grounds to challenge the validity of a prior 

DWI in a subsequent DWI case, the second DWI case should be stayed 

pending the PCR process.  According to the State, this Court acknowledged 

this procedure in Cassidy and thus, it should be adopted here. 

B. 

 Zingis asks us to affirm the Appellate Division’s judgment that he 

should be sentenced as a first-time offender.  He asserts that the State must 

prove beyond a reasonable doubt that prior DWI convictions being used to 

impose enhanced penalties or otherwise relied upon in subsequent cases are 

not Dennis-affected cases.  He argues that the State failed to prove beyond a 

reasonable doubt that his prior DWI conviction was not a Dennis-affected 

conviction.  Zingis further contends that nothing in Cassidy, or any other 

source cited by the State, limits defendants’ relief to PCR applications. 
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C. 

Amicus curiae the New Jersey State Bar Association (NJSBA) agrees 

with the Special Adjudicator’s proposed solution of using the Dennis 

Calibration Repository and Exhibit S-152 to identify Dennis-affected 

defendants and argues that in discovery, the State must disclose “whether or 

not Dennis was involved in any predicate DWI related offense that occurred 

during Dennis’s tenure.”  NJSBA asserts that, to the extent the Special 

Adjudicator recommends that an individual must file for PCR prior to 

obtaining any access to the documents, Cassidy does not require the filing of a 

PCR application “to get notice that Dennis was involved.”  It contends that 

such a requirement would result in unnecessary PCR applications. 

NJSBA requests that this Court reject the State’s proposed modifications 

to the Special Adjudicator’s recommendation of subjecting Exhibit S-152 to a 

protective order.  It contends that (1) Exhibit S-152 should be accessible to 

defense counsel to allow independent review and that, to account for the 

State’s privacy concerns, an online version could be subject to a protective 

order through implementing a “click through certification”; and (2) AIS is not 

a solution to quickly confirm whether Dennis was involved.  It also asks that 

the Court make a partially redacted version of Exhibit S-152 publicly available 
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-- removing Name, Driver License Number, Issuing State-- to end the Cassidy 

notice issue.3 

D. 

 Amicus curiae OPD disagrees with the State that the State may satisfy its 

notification obligation with a certification by the prosecutor.  It argues instead 

that the State should be required to provide the actual data contained in Exhibit 

S-152 pertinent to a defendant facing an enhanced sentence or other collateral 

penalties based on a prior DWI conviction with an arrest date between 

November 5, 2008 and April 9, 2016.  OPD proposes that the State use this 

data to make a prima facie showing that the prior matter was not adjudicated 

based on an Alcotest reading from a Dennis-calibrated machine, and failure to 

make this showing should result in waiver of any sentencing enhancement.  As 

to the issue of PCR, OPD agrees with the State that any challenge to a Dennis-

affected conviction must be made through PCR in the court where the prior 

 
3  After oral argument, NJSBA drew the Court’s attention to the United States 
Supreme Court’s decision in Erlinger v. United States, 602 U.S. ___, 144 S. 
Ct. 1840 (2024), in which the Court held that whether a defendant’s prior 
convictions were “committed on occasions different from one another” for 
purposes of 18 U.S.C. § 924(e)(1) must be decided by a unanimous jury, not 
by a judge at sentencing.  See 144 S. Ct. at 1851-52.  Erlinger did not hold that 
the existence of a prior conviction must be found by a unanimous jury, and it 
is thus not relevant to our disposition here.  
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conviction occurred.  OPD also submits that Zingis should be sentenced as a 

first-time offender because the prosecutor’s assertions about notice and 

affected counties in this case were incorrect. 

III. 

A. 

 The Law Division reviews municipal court judgments de novo.  R. 3:23-

8(a)(2).  Appellate courts “focus[] on whether there is ‘sufficient credible 

evidence . . . in the record’ to support the [Law Division’s] findings.”  State v. 

Robertson, 228 N.J. 138, 148 (2017) (omission in original) (quoting State v. 

Johnson, 42 N.J. 146, 162 (1964)).  However, legal rulings are reviewed de 

novo and not afforded any deference.  Ibid.  Likewise, when faced with an 

appeal dealing with a special adjudicator’s report, the Court owes no deference 

to a special adjudicator’s legal conclusions but will generally defer to a special 

adjudicator’s credibility findings regarding the testimony of expert witnesses.  

Cassidy, 235 N.J. at 491.  “The Court also accepts the fact findings of a special 

[adjudicator] to the extent they are supported by ‘substantial credible evidence 

in the record.’”  Ibid. (quoting Chun, 194 N.J. at 93). 

B. 

 Rule 7:10-2 governs PCR in municipal court and dictates that any 

petition for PCR that is not based upon correcting an illegal sentence “shall not 
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be accepted for filing more than five years after entry of the judgment of 

conviction or imposition of the sentence sought to be attacked.”  R. 7:10-

2(b)(2).  But we note that, in Cassidy, we lifted the stay on pending cases and 

relaxed Rule 7:10-2(b)(2)’s five-year time bar given that “the State waited 

approximately a year to notify the [defendants affected by a Dennis-calibrated 

Alcotest].”  235 N.J. at 498.   

IV. 

We resolve the limited areas in which the parties could not agree 

regarding the implementation of the Special Adjudicator’s findings and legal 

conclusions.  We begin with a brief review of the Special Adjudicator’s two 

conclusions over which the parties have remaining concerns:  (1) the proper 

procedure for challenging a prior Dennis-affected DWI conviction when facing 

enhanced sentencing on a subsequent DWI; and (2) the appropriate availability 

of Exhibit S-152. 

 First, the Special Adjudicator concluded that when the State seeks an 

enhanced DWI sentence premised upon a prior DWI conviction that is 

potentially open to challenge as a Dennis-affected case, “the State has the 

obligation to provide a defendant . . . information and documentation, prior to 

imposing any sentence, whether the DWI conviction did, or did not, involve an 

evidential BAC reading obtained from breath samples provided on an Alcotest 
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Instrument calibrated by Sergeant Dennis.”  The Special Adjudicator also 

found that “an Alcotest Instrument reporting an ‘Error Message’ and, 

consequently, no BAC reading, has nothing to do with the fact that Sergeant 

Dennis calibrated a particular Alcotest Instrument, which is only relevant 

when an evidential BAC reading was produced.”  Thus, the Special 

Adjudicator concluded that “an AIR producing a ‘Test Result’ that the ‘Subject 

Refused’ can be admissible in evidence during a Refusal prosecution.”  

The Special Adjudicator held that in order to determine whether a 

defendant is a Dennis-affected defendant, the State should use the Dennis 

Calibration Repository in conjunction with Exhibit S-152, and that sentencing 

should not proceed until the State provides the Dennis Calibration Repository 

and Exhibit S-152 to the defendant, counsel, and the court.  The Special 

Adjudicator also found that this burden applies equally to circumstances in 

which a defendant files an application for PCR based on the Court’s ruling in 

Cassidy.   

To facilitate the exchange of discovery where there is the possibility of a 

Dennis-affected prior DWI, the Special Adjudicator outlined a procedure 

relying on Zingis’s case as an example:  

First, conducting a search of [Exhibit S-152] discloses, 
on Row 75536, that Thomas Zingis was arrested on 
January 13, 2012 (Column A), in the Borough of 
Collingswood (Column S), in Camden County, and 
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charged with DWI. . . .  Mr. Zingis provided breath 
samples on Alcotest Instrument ARUM-0042 (Column 
B), located at the Collingswood Police Station (Column 
D), calibrated on October 13, 2011 (Column C), which 
resulted in an evidential BAC reading of 0.178 (Column 
U).  Turning to [the Dennis Calibration Repository], a 
review of same discloses that Alcotest Instrument 
ARUM-0042 is not an Instrument that was calibrated 
by Sergeant Dennis.   
 

 Second, due to sensitive personal information contained within Exhibit 

S-152, the Special Adjudicator concluded it should be subject to a protective 

order, available “for access by municipal courts, Superior Courts, Prosecutors, 

Public Defenders, Defense Counsel and unrepresented Cassidy-affected 

defendants when either postconviction relief or enhanced sentencing is 

sought.”  Regarding the notification issues that have arisen repeatedly in this 

matter since Dennis’s misfeasance was discovered in 2015, the parties have all 

acknowledged the ineffectiveness of identifying new addresses and seeking out 

individuals who have heretofore been unidentifiable.4  Therefore, the Special 

Adjudicator held that it will be incumbent upon the State to identify these 

 
4  The Special Adjudicator noted in his findings that “the State has expressed a 
willingness to mail the second post-Cassidy notification letter to the addresses 
secured by the AOC for some of those potentially affected defendants who had 
been omitted from Exhibit S-90 (also Exhibit S-148), and consequently 
omitted from both Exhibits S-91 and S-83.”  We agree with the Special 
Adjudicator’s conclusion that this should be accomplished and that the State 
should proceed with notifying this omitted group of individuals.  
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individuals when they face collateral consequences from a potentially Dennis-

affected conviction.  Be it in municipal court or in the Law Division, a 

collateral consequence that stems from a prior DWI conviction during the 

period of Dennis’s misfeasance raises responsibilities and burdens that the 

Special Adjudicator concluded the State must now address.   

 To give effect to those conclusions, we adopt the following measures. 

A. 

 We order that in any case in which the State seeks an enhanced sentence 

based on a prior DWI conviction with an arrest date between November 5, 

2008 and April 9, 2016, the State must inform the court, defendant, and 

defense counsel whether defendant’s prior DWI conviction involved a Dennis-

calibrated Alcotest.  The State shall rely upon a combination of the publicly 

accessible Exhibit S-152 and the Dennis Calibration Repository.  As discussed 

more thoroughly below, the State must provide all defendants with a prior 

DWI during the effective dates the row of Exhibit S-152 that corresponds to 

that defendant’s prior arrest.  Given the fallibility of the notification 

procedures post-Cassidy, the parties will now be entitled to discovery, which is 

already readily available and capable of unearthing the procedural 

irregularities caused by Dennis’s misfeasance.  Such transparency and 

safeguards will both (1) allow the State to prove beyond a reasonable doubt 
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whether a defendant is an affected defendant, permitting them to confidently 

discharge their duty in seeking sentencing enhancements when permitted by 

law, and (2) enable defendants to defend against such claims.  

By statute, municipal prosecutors must review a defendant’s prior 

driving history in order to determine whether a DWI represents their first or 

subsequent offense before recommending whether enhancements may apply.  

N.J.S.A. 2B:25-5.1.  Thus, the municipal prosecutor will be able to identify 

whether a defendant’s prior record reflects a DWI conviction during the 

relevant timeframe for a Dennis review.   

We now order that during the initial conference for a DWI matter, the 

court shall inquire whether the pending matter represents the first or 

subsequent DWI for a defendant.  If the record reflects that the defendant has a 

prior conviction for DWI, the prosecutor must inform the court, defendant, and 

defense counsel whether it occurred between the critical dates of November 5, 

2008 and April 2016, information readily available to the State in the 

defendant’s abstract.  If so, we now order that the court must then schedule a 

discovery conference for the State to fulfill its obligation and provide to the 

defendant and counsel, as well as the court, discovery indicating whether the 

defendant is a Dennis-affected defendant.   
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The prosecutor will accomplish this by using the summons number from 

the earlier offense to search Exhibit S-152.5  As described below, that 

document will be redacted to include only non-personal identifying 

information.  Once the corresponding entry is located within Exhibit S-152, 

the prosecutor is to “copy and paste” that row of data into a new document.6  

The Alcotest serial number from that entry must then be compared against the 

Dennis Calibration Repository.  The Dennis Calibration Repository is 

currently a virtual folder containing a portable document format (PDF) file of 

every AIR in which Dennis was the calibrating officer.  There are 1,046 files 

contained in this virtual folder, each representing one Alcotest serial number 

and labeled accordingly.  The repository shall be made publicly available by 

placing it on a State website.  

 
5  Every municipal court is equipped with access to a defendant’s prior court 
history, including the ability to obtain the summons number for a prior 
disposition.  Upon appointment, municipal prosecutors receive access to the 
Person Case Search and Manage (PCSAM) system, permitting them to search a 
defendant’s prior court history, which would allow them to access the 
summons number for use in conjunction with Exhibit S-152.  
 
6  The Excel spreadsheet program, like most other spreadsheet applications, 
permits one row of data to be highlighted entirely and, by using the “copy” 
feature, the entire row of data can be saved and “pasted” into a new document 
(either a new Excel spreadsheet or a Word document) that allows for the 
information to be isolated and printed individually, without any remaining 
reference to the other entries on the spreadsheet.   

545 



21 
 

Additionally, for ease of reference and use in exchanging discovery, the 

Dennis Calibration Repository shall be summarized in a Dennis Calibration 

Repository Summary, which shall be created as follows:  the State shall 

compile a document -- in as few pages as possible, preferably in multiple 

columns, and in a readable font -- that contains a sequential, alphanumeric list 

of the 1,046 file names, including the instrument serial number (for example, 

“ARWA-0188”), machine location, and dates of calibration.  This Dennis 

Calibration Repository Summary is to be certified as accurate, and certified 

copies will be distributed to each municipality for use by the municipal 

prosecutor.   

Once the cross-reference has been completed, the State can identify 

whether an Alcotest serial number from Exhibit S-152 is a match with an 

Alcotest serial number from the Dennis Calibration Repository Summary or 

not.  The State must also provide a copy of the Dennis Calibration Repository 

Summary for the defendant and defense counsel to verify whether the number 

is or is not listed.  If it is determined that the defendant’s prior DWI conviction 

did not involve a Dennis-calibrated Alcotest, the defendant and defense 

counsel are still provided their copy of the one row of complete data from 

Exhibit S-152, along with the Dennis Calibration Repository Summary, and 

the confirming prior disposition revealing the summons number for the 
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defendant’s prior DWI conviction.  The matter then proceeds in the normal 

course, and the defendant may face enhanced sentencing based on the prior 

DWI. 

 If the State determines that the defendant’s prior offense involved a 

Dennis-affected Alcotest Instrument that produced an evidential BAC reading, 

corroborated by Exhibit S-152 and the Dennis Calibration Repository 

Summary, judges should afford the defendant a reasonable amount of time to 

decide whether to challenge the prior conviction.  If the defendant wishes to 

challenge that earlier conviction, the defendant shall do so by filing for PCR in 

the jurisdiction of the previous conviction.  A copy of the motion must be 

provided to the court for the subsequent DWI.  Upon receiving the copy of the 

motion for PCR, the court for the subsequent DWI matter shall stay the 

disposition of the matter, unless the defendant elects to enter a guilty or both 

parties consent to a trial, irrespective of the filing of the PCR.  All pretrial 

procedures in the subsequent DWI matter, including timely production of 

discovery and participation in case management conferences as directed by the 

court, shall continue during the pendency of the PCR.  The goal is to have the 

subsequent case trial ready when the PCR is resolved. 

 If the defendant, after being made aware of the existence of a Dennis-

affected matter, chooses to proceed without challenging the earlier conviction, 
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the court will inquire on the record that the defendant’s decision is knowing 

and voluntary, and the matter may proceed in the usual course.   

Because of the serious public safety concerns that DWI charges present, 

we call on judges to resolve PCRs and related new matters as expeditiously as 

possible.   

B. 

Exhibit S-152 contains the following information, organized by columns, 

pertaining to all Alcotests utilized in New Jersey from November 5, 2008 

through June 30, 2016:  (1) arrest date; (2) arrest time; (3) arrest location; 

(4) Alcotest instrument serial number; (5) immediately preceding calibration 

date; (6) location of test; (7) subject’s (a) last name, (b) first name, (c) middle 

initial, (d) date of birth, (e) age, (f) gender, (g) weight, (h) height, (i) driver’s 

license number, and (j) license issuing state; (8) summons number; (9) “final 

error” (referring to any errors in the test administration, such as subject refusal 

or control test failure); and (10) “end result” (i.e., any resulting blood alcohol 

content (BAC) reading).  The State seeks a protective order and access granted 

only to certain stakeholders, including all municipal courts and superior courts, 

municipal liaisons, and an assistant prosecutor in each county who will 

coordinate with municipalities in order to provide defendants and counsel with 
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the relevant discovery.  The following process balances the State’s concerns 

for privacy with defendants’ due process need for notification.  

As discussed previously, municipal prosecutors must review a 

defendant’s driving abstract in every case.  Armed with the date of the offense 

and the defendant’s name, the prosecutor -- with the assistance of the 

municipal court -- can then locate the summons number for any prior DWI.  

Once a summons number is identified, the disposition for that offense must be 

preserved; once it is cross-referenced in Exhibit S-152, it shall be provided to 

the defendant and defense counsel in discovery.  Through that process, the 

defendant and counsel can see the date and location of offense, summons 

number, and the defendant’s name.  The prosecutor must then use the 

summons number to search Exhibit S-152.7  Exhibit S-152 shall be redacted to 

exclude the following columns of personal identifying information:  (7)(a) last 

name; (7)(b) first name; (7)(c) middle initial; (7)(d) date of birth; 

(7)(i) driver’s license number; and (7)(j) license issuing state.  Exhibit S-152, 

 
7  Most word processing applications, as well as spreadsheet applications, 
contain a “find” feature that would permit the person searching for information 
to search, in moments, an entire document for a given term.  Inputting the 
summons number into the “find” or “search” dialog box would produce the 
data set sought.  
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in its newly redacted form, must be publicly released on the State’s website.8  

By itself, without personal identifying information, the data in Exhibit S-152 is 

ineffective; in combination with other pieces of information possessed by the 

municipal prosecutor and defense counsel, however, the document becomes 

serviceable.  Using Exhibit S-152 in this way retains the subjects’ privacy 

while serving as a valuable tool.9  The prosecutor must now provide the prior 

disposition, along with the complete row of data from Exhibit S-152, and the 

Dennis Calibration Repository Summary in discovery, which together will be 

deemed proof beyond a reasonable doubt of whether a defendant’s prior DWI 

conviction is a Dennis-affected matter. 

V. 

 We take a moment to commend the parties for their valuable 

participation and willingness to reach consensus where possible.  Additionally, 

such consensus could not have been possible without the extraordinary efforts 

 
8  Defense counsel will also have an independent means of obtaining the same 
information through the Municipal Court Case Search (MCCS), should they 
find an independent evaluation of the evidence necessary.   
 
9  Despite the lengths to which the State, the Special Adjudicator, and this 
Court go to secure the personal identifying information of the defendants in 
these matters, it is worth noting that this information is a matter of public 
record and attainable by anyone who chooses to seek it out.  Nonetheless, 
risking possible embarrassment or encroaching on a defendant’s privacy is not 
the goal, and we therefore adopt these measures to assure that those privacy 
concerns are honored.  
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of the Special Adjudicator, whose exceptional report was critical to the 

resolution of this matter.  Because the remainder of his findings are supported 

by substantial credible evidence in the record, we adopt them.  

In the present matter, we affirm the judgment of the Appellate Division 

as to vacating the sentence.  We remand the matter to the municipal court to 

afford Zingis the benefit of the discovery process outlined herein, and the 

matter may then proceed consistent with this opinion. 

 

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, SOLOMON, 
PIERRE-LOUIS, WAINER APTER, and FASCIALE join in JUSTICE 
NORIEGA’s opinion. 
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I. INTRODUCTION 
 

This report primarily deals with consideration of the following questions 

remanded to me by the Order of the Supreme Court entered on July 28, 2022: 

(1) Which counties had convictions affected by the 
conduct of Marc W. Dennis, a coordinator in the New 
Jersey State Police s Alcohol Drug Testing Unit, as 
described in State v. Cassidy, 235 N.J. 482 (2018), and 
 
(2) What notification was provided to defendants 
affected by Dennis s conduct? 
 
[State v. Zingis, 251 N.J. 502, 503 (2022).]  

 
The Court also permitted me discretion to consider other questions 

deemed relevant to the issues posited.  In order to provide the Court with 

answers to those questions, that Order appointed me as Special Master to 
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conduct a plenary hearing, to consider applications for leave to participate as 

amicus, and to make findings of fact on the submitted questions.  The Court 

specifically invited the Office of the Public Defender to participate as an 

amicus party. 

II. BACKGROUND 

 In 2008, the Court found that blood-alcohol content (BAC) breath test 

results obtained from drivers suspected of driving under the influence of 

alcohol, analyzed by law enforcement s proper use of the Alcotest 7110 

MKIII-C instrument, were admissible in drunk-driving cases to establish a 

defendant s guilt or innocence.  State v. Chun, 194 N.J. 54, 65 (2008).  In 

Chun, the Court also required that Alcotest instruments be recalibrated semi -

annually to help ensure accurate measurements of breath samples.  Id. at 153. 

 On November 5, 2008, New Jersey State Police Trooper II Marc W. 

Dennis was duly certified as a Breath Test Coordinator/Instructor, authorized 

to perform calibrations on Alcotest 7110 MKIII-C instruments in the State of 

New Jersey. See Exhibits S-7, S-163 and S-164.  Thereafter, he began 

calibrating Alcotest Instruments at various locations, primarily in Monmouth, 

Middlesex, Union, Somerset and Ocean Counties.  At some point, Dennis was 

promoted to the rank of Sergeant.  
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 On October 8, 2015, Sergeant First Class (SFC) Thomas J. Snyder, 

discovered that Dennis had recalibrated Alcotest Instruments located in the 

City of Asbury Park, the City of Long Branch, and in Marlboro Township 

without following the Calibration Check Procedure for Alcotest 7110.  At 

that time, SFC Snyder was the Alcotest Program Manager and supervised the 

Alcohol Drug Testing Unit.  Specifically, SFC Snyder concluded Dennis 

knowingly had not been checking the simulator solution temperatures with a 

NIST-traceable thermometer prior to beginning the recalibration procedure, 

which was a required step in recalibrating an Alcotest Instrument.  As a result 

of an internal investigation, Sergeant Dennis was precluded from performing 

further recalibrations of Alcotest Instruments after October 8, 2015, and the 

matter was referred for investigation to the Division of Criminal Justice within 

the Office of the Attorney General.  See Exhibits S-1, S-37 and S-38. 

 As a result of that investigation, on September 19, 2016, criminal 

charges were filed by the Division of Criminal Justice against Sergeant 

Dennis, charging him with third-degree Tampering with Public Records, 

contrary to N.J.S.A. 2C:28-7, and fourth-degree Falsifying or Tampering with 

Records, contrary to N.J.S.A 2C:21-4.  See Exhibit S-32. 
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 Prior to the filing of those criminal charges, in November or December 

2015, the Prosecutor s Supervision and Training Bureau (the Bureau ) within 

the Division of Criminal Justice was assigned to identify those individuals who 

had been requested to provide breath samples on Alcotest Instruments that had 

been calibrated by Sergeant Marc Dennis.  See T3, pp. 128-29 (testimony of 

Deputy Attorney General (DAG) Robyn Mitchell).  

 At that time, DAG Mitchell was Deputy Chief of the Bureau.  When 

assigned that task, she contacted the Alcohol Drug Testing Unit (ADTU) of the 

New Jersey State Police, and was advised the ADTU did not maintain copies 

of the calibration documents from its coordinators, but information concerning 

the identity of those individuals performing calibrations of Alcotest 

Instruments could be obtained by the Information Technology Bureau of the 

State Police accessing the Alcotest Inquiry System database.  See T3, pp. 130-

31. 

 In State v. Chun, 194 N.J. 54, 153, cert. denied, 555 U.S. 825, 129 S.Ct. 

158, 172 L.Ed 2d 41 (2008), the Supreme Court required the State to create 

and maintain a centralized Alcotest statewide database.  In State v. Chun, 215 

N.J. 489, 491 (2013), the Court determined that the Alcotest Inquiry System 

database was in full compliance with its order of March 17, 2008. 
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 William Donahue, Jr., retired since November 2021, worked for the New 

Jersey State Police for approximately thirty (30) years.  His last position was 

Supervising Management Improvement Specialist, serving his last four years 

as Unit Head of the Programming Unit of the State Police s Information 

Technology Bureau.  In 2011, Mr. Donahue wrote the design requirements for 

the Alcotest Inquiry System database, which contains information extracted 

from each of the approximately six hundred Alcotest Instruments used 

throughout New Jersey, which information, presently, is periodically 

downloaded, through phone-line servers, into that database, which is 

maintained by the Office of Forensic Sciences of the New Jersey State Police, 

located in West Trenton, New Jersey. 

 There are two types of accounts that can access information from the 

Alcotest Inquiry System database.  The first is a public account,  where 

members of the public can access information through utilization of three 

different search types.  The first is a Subject Table Search,  which would 

only return Subject  data, used to find information concerning the 

administration of a breath-sample test to a particular individual.  The second is 

a Certification Table Search,  which returns certification data specific as to a 

particular Alcotest Instrument, as to when it was last calibrated, when the last 

solution change took place, and the name of the coordinator who performed 
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the work.  The third type of public search that can be conducted is an Activity 

Query,  which is a combination search that would reveal any activity on a 

particular Alcotest Instrument, whether it was a blood-alcohol test or 

calibration performed on that Instrument.  A fee is charged to the member of 

the public for each search requested. 

 The second account type is an Administrator Account,  which is 

private, based on access granted to law enforcement personnel by the Office of 

Forensic Sciences of the New Jersey State Police, and there is no fee charged 

for such access. 

 At the request of the Prosecutor s Supervision and Training Bureau, 

Division of Criminal Justice, Mr. Donahue conducted a query, or search, of the 

Alcotest Inquiry System database for the names of subjects who had been 

asked to provide breath samples in Driving While Intoxicated cases on 

Alcotest Instruments that had been calibrated by Sergeant Marc Dennis.1   

N.J.S.A. 39:4-50.2(a), commonly known as the Implied Consent Statute, 

provides that any person operating a motor vehicle on any public road, street 

or highway or quasi-public area in New Jersey is deemed to have given 

 
1  Although Mr. Donahue could not specifically recall conducting that query, it 
is clear he did so because, at that time, he was the only person in the 
Programming Unit of the IT Bureau of the NJSP authorized to conduct such a 
query. 
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consent to the taking of breath samples for the purpose of making chemical 

tests to determine the content of alcohol in that person s blood, as long as a 

police officer has reasonable grounds to believe that such person has been 

operating a motor vehicle in violation of the Driving While Intoxicated statute, 

N.J.S.A. 39:4-50, or N.J.S.A. 39:4-50.14, that latter statute prohibiting a 

person, who is under the legal age (21) to purchase alcoholic beverages, from 

operating a motor vehicle with a blood-alcohol concentration (BAC) of 0.01% 

or more, but less than 0.08%.    

Exhibit S-90 is the resulting Excel Spreadsheet created by Mr. Donahue, 

after conducting a query of the Alcotest Inquiry System database, and is 

entitled Spreadsheet Received from NJSP__27,833 Subject Records,  

purportedly containing the names of all 27,833 potentially-affected individuals 

who had been requested to provide breath samples for chemical analysis on 

Alcotest Instruments that had been calibrated by Sergeant Marc Dennis .  

Exhibit S-90 was, thereafter, delivered to the Division of Criminal Justice 

within the Attorney General s Office.  The tool utilized to create that Excel 

Spreadsheet is called PL/SQL Developer,  a product developed by Oracle, a 

technology provider company.  However, that Excel Spreadsheet does not 

reflect the name of the Operator who calibrated the Alcotest Instrument , 

reflected on each Subject Row of an attempted breath-sample test in Column B 
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of Exhibit S-90.  Moreover, an address for the Subjects listed on each Row are 

not obtainable from a query of the Alcotest Inquiry System database. 

 Upon receiving Exhibit S-90 from Mr. Donahue s office on a compact 

disc, DAG Mitchell downloaded its contents onto her work computer.  Her 

task was to review Exhibit S-90, and determine those individuals who were 

potentially affected by the failure of Sergeant Dennis to properly recalibrate 

Alcotest Instruments.  The Division of Criminal Justice determined that only 

those individuals listed on Exhibit S-90 who had been requested to provide 

breath samples that resulted in the Alcotest Instrument calculating and 

reporting a Blood-Alcohol Content (BAC) reading had been potentially 

affected by the malfeasance of Sergeant Dennis.2  The basis for that conclusion 

was that, because no BAC reading had been obtained, any conviction for 

Driving While Intoxicated could not have been based thereon.  Upon being 

entered into evidence, a BAC reading of 0.08%, or higher, constitutes what is 

known as a per se violation of N.J.S.A. 39:4-50.  See State v. Lentini, 240 N.J. 

Super. 330, 331-32 (App. Div. 1990), certif. denied, 127 N.J. 553 (1991); State 

v. Foley, 370 N.J. Super. 341, 358 (Law Div. 2003).    

 

 
2  It should be noted that conclusion was reached in 2016, prior to the Court's 
decision in Cassidy. 
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Accordingly, based on that determination, DAG Mitchell deleted those 

Subject Rows from S-90, where no BAC reading had been reported in Column 

U of the Spreadsheet, and she created Exhibit S-91, a new Excel Spreadsheet 

entitled Spreadsheet all counties_wo refusals and error msgs_20,667,  

purportedly representing the 20,667 individuals who were potentially affected 

by the misconduct of Sergeant Marc Dennis, namely, they had provided breath 

samples on an Alcotest Instrument that had been calibrated by Dennis and a 

BAC reading had been reported by that Alcotest Instrument in Column U of 

Exhibit S-90.  Thus, this procedure resulted in the State contending that the 

number of attempted breath tests affected by the misfeasance of Sergeant 

Dennis was reduced from 27,833, by 7,166, to 20,667.  

 DAG Mitchell then reorganized the information contained on Exhibit S-

91 by creating five (5) separate Excel Spreadsheets, one for each of the main 

Counties (Middlesex, Monmouth, Ocean, Somerset and Union), containing 

those subject individuals who had provided breath samples that resulted in the 

reporting of BAC readings on Alcotest Instruments located in each of those 

Counties.  DAG Mitchell then electronically placed each of those Excels 

Spreadsheets on a separate Thumb Drive and provided those Thumb Drives to 

Elie Honig, Director of the Division of Criminal Justice. 
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 Director Honig then sent a letter, dated September 19, 2016, to Hon. 

Glenn A. Grant, Administrative Director of the Courts, see Exhibit S-81A, 

informing Judge Grant that earlier that day, the Division of Criminal Justice 

had filed criminal charges against Sergeant Marc Dennis, outlining those 

charges, and stating, in pertinent part: 

 
 The State recognizes that  regardless of 
scientific necessity  use of the NIST-traceable 
thermometer is a required procedure that was adopted 
by the Supreme Court in State v. Chun. The State 
therefore anticipates that additional legal challenges 
may be filed regarding the results of any Alcotest 
instrument that had been calibrated in the past by 
Dennis.  As a coordinator for over seven years, Dennis 
calibrated Alcotest instruments in Middlesex, 
Monmouth, Ocean, Somerset, and Union Counties. The 
State has identified 20,667 individuals who provided 
evidential breath samples on those instruments.  The 
attached thumb drive contains a county-by-county 
listing of these cases.  This listing includes personal 
identifying information and accordingly should be 
handled confidentially. 
 
 Given potential legal challenges and the 
underlying scientific nature of any potential challenges, 
the State respectfully requests that the Supreme Court 
issue a Notice to the Bar and appoint a Special Master 
to handle any litigation arising from the circumstances 
set forth in this letter.  The State believes that 
appointment of a Special Master will best serve the 
ends of efficiency and uniformity in addressing these 
potential cases. 
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 Each Excel Spreadsheet contained on the Thumb Drives provided by 

Director Honig to Judge Grant has been separately marked into evidence, as 

follows: 

Exhibit S-81B, Excel Spreadsheet entitled, 
Middlesex_Indiv Defts wo refusals and error messages,  

containing 4,963 Subject Rows of individuals and 21 
Columns, or Fields, of information on 318 pages. 
 
Exhibit S-81C, Excel Spreadsheet entitled, 
Monmouth_IndivDefts wo refusals and error messages,  

containing 9,402 Subject Rows of individuals and 21 
Columns, or Fields, of information on 603 pages. 
 
Exhibit S-81D, Excel Spreadsheet entitled, 
Ocean_IndivDefs wo refusals and error messages,  

containing 289 Subject Rows of individuals and 21 
Columns, or Fields, of information, on 28 pages. 
 
Exhibit S-81E, Excel Spreadsheet entitled, 
Somerset_Individual Defts wo refusals and error 

messages,  containing 1,207 Subject Rows of individuals 
and 21 Columns, or Fields, of information on 78 pages. 
 
Exhibit S-81F, Excel Spreadsheet entitled, 
Union_Indviduals Defts wo refusals and error messages,  

containing 4,806 Subject Rows of individuals and 21 
Columns, or Fields of information on 309 pages. 

 
As noted, none of these Excel Spreadsheets delivered to Judge Grant contained 

addresses of the individuals identified on each Row. 

 On September 22, 2016, DAG Mitchell sent an email to Assistant 

Prosecutors in Middlesex, Monmouth, Ocean, Somerset, and Union Counties, 

confirming a conference call with them earlier that day concerning defendants 
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potentially-affected by the conduct of Sergeant Dennis, notifying them that 

Director Honig had requested, in the September 19, 2016 correspondence to 

Judge Grant, that a Special Master be appointed to handle any litigation arising 

from the conduct of Sergeant Dennis.  Prior to the appointment of a Special 

Master, DAG Mitchell suggested the following actions be taken: 

1. Any case that is pre-trial or pending sentencing: 
seek stays whenever appropriate based upon your 
discretion. 

 
2. Any case that is currently mid-trial should be 

reviewed on a case-by-case basis.  The action to be 
taken will be fact-sensitive; you should use your 
discretion to take the appropriate action. 

 
3. Any case that is on a municipal appeal or is before 

the Appellate Division: seek stays when 
appropriate based upon your discretion. 

 
4. If you receive a motion regarding a person who 

falls under the universe of cases and is currently 
serving a prison sentence, please forward those to 
SDAG Rob Czepiel or myself for further review. 

 
[See Exhibit S-2.] 

 
 On September 26, 2016, Eileen Cassidy, who had pled guilty to Driving 

While Intoxicated in Spring Lake Municipal Court on September 8, 2016, 

based on an evidential breath sample blood-alcohol content results on an 

Alcotest Instrument calibrated by Sergeant Marc Dennis, filed an application 

in that Court seeking to withdrawn her guilty plea.  State v. Cassidy, 235 N.J. 
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482, 514-15 (2018) (Appendix, Report of Special Master, Hon. Joseph F. Lisa, 

P.J.A.D., Retired, on Recall).   

On October 4, 2016, Judge Grant advised Director Honig that he had 

reviewed the September 19, 2016 letter, but a request for appointment of a 

Special Master should be made directly to the Supreme Court. Id. at 515.  On 

October 17, 2016, the State applied to the Supreme Court for direct 

certification in the Cassidy matter, and for appointment of a special master.  

Ibid.  

On April 7, 2017, the Court entered an order, granting the State s motion 

in Cassidy for direct certification, and appointed Judge Lisa as Special Master, 

remanding the matter for Judge Lisa to consider and decide the question of 

whether the failure to test the simulator solutions with an NIST-traceable 

digital thermometer before calibrating an Alcotest instrument undermines or 

call into question the scientific reliability of breath tests subsequently 

performed on the Alcotest instrument, and to consider and decide any other 

questions that the Special Master, in his discretion, deemed relevant to that 

undertaking.  State v. Cassidy, 230 N.J. 232, 233 (2017). 

 On July 13, 2017, Special Master Judge Lisa issued an order requiring 

the Attorney General s Office to apprise the court of its efforts to obtain 

addresses for the individuals referenced in its motion to appoint a Special 
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Master.  See Exhibit S-3.  DAG Mitchell had previously spoken with Steven 

Somogyi, Assistant Administrative Director of the Courts for Municipal Court 

Services as to whether the Administrative Office of the Courts (AOC) would 

be able to obtain addresses for the individuals listed on the Excel Spreadsheets 

sent to Judge Grant in Director Honig s September 19, 2016 letter.  Mr. 

Somogyi advised it might be possible to obtain addresses through queries of 

the Court s Automated Traffic System (ATS), a computer system that stores all 

information automatically when a law enforcement officer issues a summons.   

Mr. Somogyi then provided Charles Prather, an independent computer 

expert who performed data analysis work for the AOC, with the Excel 

Spreadsheets that had been sent to Judge Grant, requesting him to query the 

Court s ATS database in an attempt to match the summons numbers and other 

identifying information of the individuals listed on the Spreadsheets to 

addresses for them.  On July 14, 2017, following the entry of Judge Lisa s 

order, DAG Mitchell sent an email to Mr. Somogyi, asking whether the AOC 

had obtained the requested addresses so she could report back to Judge Lisa.  

See Exhibit S-18A. 

 In undertaking that assigned task, Mr. Prather uploaded the information 

on the provided Spreadsheets onto the court s recording servers and then 

cleaned up  the information to prepare the requested query of the ATS 
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database.  Mr. Prather discovered there were multiple Rows on the 

Spreadsheets where no driver s license number, or an invalid driver s license 

number, for the individual was listed on certain Rows of the Spreadsheets, and 

also contained some duplicate Subject records.  He determined the most 

accurate method to match a subject to an address was matching the driver s 

license number listed on the Spreadsheets to the driver s license number listed 

for that individual in the ATS database.  Once Mr. Prather eliminated those 

Rows containing no driver s license number, or an invalid driver s license 

number, as well as eliminating the duplicate entries, he extracted from the ATS 

database all DWI summonses that were in the ATS database from 2008 

through 2017 into a separate file.  He then linked the two files to determine 

whether there was a matching driver s license number from the uploaded 

information on the Spreadsheets to a driver s license number in the ATS 

database.  He then also compared the arrest date and date of issuance of the 

summons, contained on the Spreadsheets provided, to the arrest date and date 

of issuance of the summons in the file he had created from the ATS database.   

That procedure resulted in the creation of an Excel Spreadsheet with two 

tabs, one with the names and addresses of individuals where the driver s 

license numbers, arrest dates, and dates of issuance of the summons matched 

exactly, and a second tab with the names and addresses of individuals that 
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matched driver s license number and the arrest date and ticket issue dates 

within two days of each other.  See Exhibit S-83.  Once that Excel Spreadsheet 

was prepared, Mr. Prather delivered it directly to Mr. Somogyi.   

 On August 10, 2017, Mr. Somogyi sent an email to Supervising Deputy 

Attorney General (SDAG) Robert Czepiel, then Bureau Chief of The 

Prosecutor s Supervision and Training Bureau in the Division of Criminal 

Justice, transmitting Exhibit S-83, and stating, in pertinent part: 

Your office previously provided to Municipal Court 
Services electronic information on approximately 
21,000 tickets you had flagged in this matter linking the 
Alcotest and Trooper Dennis.  The information that 
your office provided included defendants  first name, 
last name, driver s license number and arrest date.  
Based on that data, staff from Municipal Court Services 
created a special report to match the information 
provided by your office with information in our ATS 
computer system.  My office was able to match 
approximately 18,000 of those records (out of 
approximately 21,000) to a ticket in ATS (spreadsheet 
attached) in which all data points matched  name, 
license number and ticket issue date (issue date 
matching the arrest date).  These exact matches are 
included on tab 1 of the attached Excel spreadsheet.  
The remaining records did not have an exact match. 
 
However, we were able to do some matching on a 
segment of those remaining cases.  Specifically, on tab 
2 of the attached Excel file, additional ATS records are 
reflected which matched first and last name and the 
license number.  These same cases also closely match 
(within 2 days of the information you provided) the 
ticket issue date and the arrest date.  As these were not 
exact matches, but still likely  cases, we elected to 
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place them on a second tab of the spreadsheet for 
further review and research by your team.  In total, 
there were 948 of these near matches.  
 
[See Exhibit 18B.] 

 
 The Excel Spreadsheet in Exhibit S-83 contains 18,249 exact address-to-

subject matches on Sheet 1, and 947 partial address-to-subject matches on 

Sheet 1, for a total of 19,196 addresses of the 20,667 individuals listed on 

Subject Rows contained in the Exhibit S-91 that had been sent to 

Administrative Director Grant on September 19, 2016, a difference of 1,471 

subject rows where the AOC was unable to locate a matching address in the 

ATS database for those subjects listed on Exhibit S-91.  The address 

information for each listed Subject Row is contained in columns J through O 

on each Sheet of Exhibit S-83. 

 On November 2, 2017, Judge Lisa, Special Master in Cassidy, issued an 

Order, inter alia, granting the State s motion for a stay of proceedings in other 

courts that raise issues potentially affected by the Supreme Court s ultimate 

determination in this matter, i.e. a DWI prosecution in which a BAC reading 

derived from an Alcotest device calibrated by coordinator Marc Dennis[.]  See 

Exhibit S-98. 
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On December 6, 2017, Judge Grant issued a Notice to the Bar, stating 

the Supreme Court had granted certification in State v. Cassidy, and stated, in 

relevant part: 

The Alcotest machines calibrated by Sergeant Dennis 
during his tenure with the State police were used in over 
20,000 DWI prosecutions.  Although most of these 
cases were filed in five counties (Middlesex, 
Monmouth, Ocean, Somerset and Union Counties), 
there have been cases in twelve counties total.  
 

*    *    *    * 
 
 Additionally, on November 28,[2017]3 Judge 
Lisa issued a Supplemental Order (attached) providing 
that the burden for determining whether or not the 
defendant provided a breath sample on an Alcotest 
device calibrated by Sergeant Dennis rests with the 
prosecutor handling the case.  The prosecutor is also 
required to produce and provide documentary evidence 
of that determination to the defendant and the court.  
Further, in any proceeding in any court involving a 
prosecution for an offense in which a prior Dennis  
DWI conviction constitutes a predicate offense that can 
enhance the gradation or applicable punishment in that 
new case, or involving a sentence emanating from such 
a case that has been adjudicated, the burden rests with 
the prosecutor to determine whether or not the 
defendant provided a breath sample on an Alcotest 
device calibrated by Sergeant Dennis in that prior DWI 
case, and to produce documentary evidence of that 
determination to the defendant and the court. 

  

 
3  A full copy of Judge Lisa's Supplemental Order dated November 28, 2017 is 
contained in Exhibit S-100. 
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In State v. Cassidy, 235 N.J. 482, 487 (2018), the Court adopted the 198-

page report of its appointed Special Master, retired Appellate Division 

Presiding Judge Joseph F. Lisa, and ruled that the failure to test the simulator 

solution of an Alcotest 7110 MKII-C instrument in the recalibration process 

with an NIST-traceable digital thermometer undermines the reliability of the 

Alcotest blood-alcohol content readings produced. Ibid.  The Court elaborated, 

as follows: 

During the calibration process, simulator 
solutions containing varying concentrations of ethanol 
are used to calibrate the Alcotest and confirm the 
accuracy of its blood alcohol content readings.  The 
simulator solutions are poured into calibration units, 
which are glass containers that house a heating 
component.  The calibration units heat the solutions to 
about 34 degrees Celsius, the generally accepted 
temperature for human breath, creating a vapor.  The 
vapor is a proxy for human breath.  It is essential that 
the temperature of the solution be accurate in order for 
the Alcotest s blood alcohol content readings to be 
correct.  The Alcotest s calibration procedure requires 
the test coordinator to insert a thermometer that 
produces NIST-traceable temperature measurements 
into the simulator solution used to calibrate the Alcotest 
and confirm that the calibration unit heated the solution 
to temperature within 0.2 degrees of 34 degrees 
Celsius.  The NIST is the federal agency responsible for 
maintaining and promoting consistent units of 
measurement.  When a thermometer s temperature 
measurements are traceable  to the standard 
measurements of the NIST, those measurements are 
generally accepted as accurate by the scientific 
community. 
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There are two other temperature probes used 
during the calibration procedure.  Unlike the NIST-
traceable thermometer, both of those probes are 
manufactured and calibrated by Draeger. The first is the 
black key probe,  which plugs into the Alcotest device 

and allows the coordinator to access the calibration 
function. That probe is used to measure each simulator 
solution s temperature during a series of control tests.  
The second is the agency s probe,  which also plugs 
into the Alcotest and is used to measure the temperature 
of the simulator solution used in the final test to confirm 
that the Alcotest was calibrated correctly. 
 
[Cassidy, 235 N.J. at 488-49.] 

 
 After reviewing and adopting the factual findings of the Special Master, 

the Court concluded the the accuracy of the temperature of the simulator 

solutions used to calibrate the Alcotest is critically important to the fidelity of 

its readings,  id. at 94, and ordered the State to notify all affected defendants 

of our decision that breath test results produced by Alcotest machines not 

calibrated using a NIST-traceable thermometer are inadmissible, so that they 

may take appropriate action[,]  relaxing the five-year time bar for making an 

application for post-conviction relief set forth in R. 7:10-2(b)(2).  Id. at 498. 

 On August 27, 2018, Defendant-Respondent Thomas Zingis was issued a 

summons in the Township of Berkeley, Ocean County, New Jersey, charging 

him with Driving While Intoxicated, contrary to N.J.S.A. 39:4-50(a).  He was 

also issued a summons charging him with Careless Driving, contrary to 

N.J.S.A. 39:4-97.  Although a blood-alcohol content reading on an Alcotest 
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Instrument was obtained from breath samples provided by Mr. Zingis, that 

reading was excluded by the Municipal Court Judge based on a pretrial 

motion.  The matter was tried in Berkeley Township Municipal Court on 

December 18, 2019 based on observational evidence only, and the Municipal 

Court Judge convicted Mr. Zingis of Driving While Intoxicated, merging and 

dismissing the Careless Driving summons.  Mr. Zingis had a prior conviction 

for Driving While Intoxicated in the Borough of Collingswood, Camden 

County, New Jersey in April 2012, and he moved for sentencing as a first-time 

offender, arguing the court should disregard the 2012 conviction because the 

State failed to produce documentary evidence that [the 2012 conviction] was 

not based on an Alcotest breath sample test result rendered inadmissible by the 

holding in Cassidy.   Sentencing was adjourned to January 8, 2020.   

 The Municipal Court Judge rejected defendant s argument, based on 

representations by the municipal prosecutor that defendant s 2012 conviction 

did not fall within the Court s ruling in State v. Cassidy because he was not on 

a list on the Attorney General s website of defendants notified by the State that 

their conviction for DWI were potentially affected by the conduct of Sergeant 

March Dennis and, thereby, the misconduct of Dennis did not affect any 

convictions arising from Camden County.  Accordingly, the Municipal Court 

Judge sentenced Mr. Zingis as a second offender, imposing a two-year 
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suspension of his driver s license, 48 hours IDRC, a $506.00 fine, $33.00 in 

costs, a $225.00 DWI surcharge, 3 years of an ignition interlock device, 

$50.00 VCCB, $75.00 SNSF, 30 days community service, and two days 

incarceration in the county jail, to be served in the IDRC.  The sentence was 

stayed pending appeal to the Law Division of his conviction and sentence. 

 On October 20, 2020, the Law Division conducted a trial de novo.  The 

conviction of Mr. Zingis for Driving While Intoxicated was affirmed.  The 

Law Division Judge also affirmed the sentencing of Mr. Zingis as a second 

offender, noting that the Municipal Court Judge had appropriately  taken notice 

of information on the State s Judiciary website that the conviction of Mr. 

Zingis in 2012 for Driving While Intoxicated did not involve breath samples 

provided on an Alcotest Instrument calibrated by Sergeant Marc Dennis.  Mr. 

Zingis filed a timely appeal to the Appellate Division. 

 In State v. Zingis, 471 N.J. Super. 590, 594 (App. Div. 2022), an opinion 

issued on Aril 25, 2022, the court affirmed the order of the Law Division, 

convicting defendant of DWI. However, because the State did not prove 

beyond a reasonable doubt that the 2012 conviction of Mr. Zingis for DWI was 

not based on Alcotest breath sample test results rendered inadmissible by the 

Court s holding in State v. Cassidy, the court vacated his sentence as a second 

offender, and remanded the matter to the Law Division for resentencing Mr. 
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Zingis as a first offender.  The court found there was reasonable doubt with 

respect to whether defendant s 2012 DWI conviction was based on false 

calibration records executed by Sergeant March Dennis, stating in pertinent 

part: 

The record contains no evidence with respect to how 
the Attorney General s list was compiled and whether 
it definitively includes all DWI convictions tainted by 
Dennis s malfeasance.  A notice issued by the judiciary 
raises doubt about the comprehensive nature of the list.  
The judiciary s Cassidy website, of which we take 
judicial notice, N.J.R.E. 201, states that although 
notices have been sent to all [defendants] eligible  

who have a prior DWI conviction reviewed under 
Cassidy, [y]ou may be eligible even if you did not get 
a notice . . . .  New Jersey Courts: Cassidy DWI Cases, 
https.//www.njcourts.gov/courts/ 
mcs/Cassidy.html (last visited Apr. 8, 2022).  This is an 
acknowledgement by the judiciary that the list of 
defendants who received a Cassidy notice from the 
State is not definitive. 
 
 Moreover, two Notices to the Bar issued by the 
Acting Administrative Director of the Courts, of which 
we take judicial notice, cast doubt on the proposition 
that Dennis s misconduct did not affect any DWI 
conviction arising from Camden County. In a 
December 6, 2017 Notice to the Bar, the Acting 
Director stated with respect to cases affected by 
Dennis s falsification of records, that [a]lthough most 
of these cases were filed in five counties (Middlesex, 
Monmouth, Ocean, Somerset and Union Counties), 
there have been cases in twelve counties total.  Notice 
to the Bar, Orders by Judge Lisa as Special Master in 
State v. Eileen Cassidy Staying Certain Alcotest-
Related DWI Cases  (Dec. 6, 2017) (emphasis added).  
In addition, in a July 22, 2021 Notice to the Bar, the 
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Acting Director stated that more than 13,000 DWI 
convictions were eligible for review under Cassidy, 
with most of those cases in four counties (Middlesex, 

Monmouth, Somerset, Union).   Notice to the Bar and 
Public, Review of DWI Convictions Involving Not 
Properly Calibrated Equipment (State v. Cassidy) - 
Website to Facilitate Submission of Requests to 
Review a DWI Conviction  (July 22, 2021) (emphasis 
added).  These notices acknowledge that Dennis s 
misconduct affected DWI convictions in counties 
beyond Middlesex, Monmouth, Ocean, Somerset, and 
Union Counties, which are those most commonly 
associated with his malfeasance.  
 
[Zingis, 471 N.J. Super. at 606-07. (Emphases in 
original.] 

 
 In its opinion, the Appellate Division panel noted it did not foreclose 

the possibility that a more robust record in a future case may establish beyond 

a reasonably doubt that the State had identified every DWI conviction possibly 

tainted by Dennis s misconduct, provided notice to the defendant in each of 

those cases, and compiled a record of such notification.   Id. at 607.  The court 

then concluded: 

 We note that when followed, the approach in 
place under Judge Lisa s supplemental order [entered 
as Special master in Cassidy on November 28, 2017] 
provided definitive proof that a prior DWI conviction 
was not affected by Dennis s misconduct. While this 
approach may be less convenient and efficient for the 
State than reliance on a list of defendants provided 
Cassidy notice, the definite nature of which has not 
been proven, the burden of Dennis s malfeasance as a 
law enforcement officer falls on the State.  Where the 
State seeks to impose an enhanced sentence, it cannot 
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escape on the grounds of convenience and expediency 
its obligation to prove that the prior conviction on 
which that enhanced sentence is predicated was not 
tainted by the previously established misconduct of a 
police officer. 
 
[Ibid.] 

 
Judge Lisa s November 28, 2017 Order noted that the only definitive 

way to determine whether or not Sergeant Dennis calibrated an Alcotest 

Instrument used to take breath samples from a defendant is to obtain the 

relevant calibration documents for that particular Alcotest Instrument, which 

should be turned over to the defendant by the State in discovery.  Zingis, 471 

N.J. Super. at 597. 

 Following the court s decision in Zingis, the State filed an application 

for a stay and a motion for reconsideration in the Appellate Division.  The 

Appellate Division considered the State s motion for reconsideration and 

entered an order on May 26, 2022, found no reason to alter its April 25, 2022 

opinion, and denied the State s motion in an order entered on May 26, 2022.  

In a separate order, entered on that same date, the Appellate Division denied 

the State s motion for a stay. 

 The State then filed an application for emergent relief in the Supreme 

Court, seeking a stay.  On June 1, 2022, the Supreme Court entered an order 

temporarily staying the Appellate Division s opinion pending further order of 
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the Court, and set forth requirements for the filing of the State s motion for a 

stay and its petition for certification and briefs, and  the defendant s responses 

thereto.   

 On July 28, 2022, the Court issued an opinion and order in State v. 

Zingis, 251 N.J. 502 (2022), granting the State s petition for certification and 

its motion for a stay and provided, as follows: 

 It is further ORDERED that the matter is 
remanded to a Special Master for a plenary hearing to 
consider and decide the following questions, along with 
any other questions that the Special Master, in his 
discretion, deems relevant to the undertaking: (1) 
Which counties had convictions affected by the conduct 
of Marc W. Dennis, a coordinator in the New Jersey 
State Police s Alcohol Drug Testing Unit, as described 
in State v. Cassidy, 235 N.J. 482 (2018), and (2) What 
notification was provided to defendants affected by 
Dennis s conduct? 
 
 It is further ORDERED that the Honorable 
Robert A. Fall, retired Judge of the Appellate Division, 
is appointed to serve as the Special Master, with his 
consent. The Special Master shall have discretion over 
the remand proceedings and, in addition to submissions 
from the parties, shall consider applications for leave to 
participate as amicus.  The Court invites the Office of 
the Public Defender to participate as an amicus party. 
 
 It is further ORDERED that, subject to any 
rulings by the Special Master regarding the proofs to be 
submitted on remand, defendant and the State shall 
each present evidence in support of their respective 
positions. In developing evidence relevant to the 
questions presented, the parties should seek responsive 
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information from the Office of the Attorney General 
and the Administrative Office of the Courts.  
 
 It is further ORDERED that, after the record is 
developed, the Special Master shall make findings of 
fact and expeditiously complete and submit a written 
report of his findings to the Court. 
 
 It is further ORDERED that, upon the filing of 
the Special Master s report on remand, the Clerk of the 
Court shall establish a supplemental briefing schedule 
on appeal and shall schedule the matter for oral 
argument on the record as developed by the Special 
Master and supplemental briefing.    
 
[Zingis, 251 N.J at 503-04.] 

 
III. PROCEDURAL HISTORY 

 
 Following the Court s July 28, 2022 Order, on August 1, 2022, notice 

was sent to all counsel of record, along with a copy of my June 21, 2019 Initial 

Report to the Court, as Special Master in State v. Cassidy, see Exhibit S-31, 

scheduling a case management conference before this court on August 29, 

2022.  Robyn S. Mitchell, Deputy Attorney General, counsel for plaintiff -

appellant, State of New Jersey, Michael B. Cooke, Esq., counsel for defendant -

respondent, Joseph J. Russo, First Assistant Public Defender, and Steven 

Somogyi, Assistant Director of the Administrative Office of the Courts, for 

Municipal Court Services, participated in the case management conference, 

resulting in issuance of a case management order dated August 31, 2022, 

which provided, as follows: 
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 1.  The New Jersey Public Defender shall advise 
the Special Master on or before September 30, 2022, 
whether his Office will accept the invitation of the New 
Jersey Supreme Court to participate as an amicus party 
in this matter; 
 
 2.  All applications for participation as an amicus 
party in this matter, on notice to counsel of record at 
the addresses listed herein, shall be filed by September 
30, 2022, with the Special Master, at: Superior Court of 
New Jersey, Appellate Division, Monmouth Park 
Corporate Center, 185 State Highway 36, Suite 1, West 
Long Branch, New Jersey 07764, with an electronic 
copy to .  Within five (5) 
business days thereafter, counsel of record shall advise 
the Special Master of any objection or assent to such an 
application, and the Special master will decide any such 
application thereafter; 
 
 3.  The Office of Attorney General shall provide 
to the Special Master and counsel a copy of the notice 
and list of 20,667 potentially affected defendants, sent 
to the Administrative Office Courts following Marc 
Dennis being criminally charged, referenced in State v. 
Cassidy, 235 N.J. at 486-87, by not later than 
September 16, 2022, which notice and list shall be 
deemed confidential and shall not be disseminated to or 
shared with anyone or any entity, except counsel of 
record and the parties, pending further Order.  Counsel 
for the State shall also prepare and file with the Special 
Master, with copies to counsel of record, by September 
16, 2022, a certification outlining the manner in which 
the referenced 20,667 potentially-affected defendants 
were identified and compiled;  
   
 4.  The copy of the referenced Special Master s 
Initial Report to the New Jersey Supreme Court 
provided to counsel shall not be disseminated or shared 
with anyone or any entity, except counsel of record and 
the parties, pending further Order;     
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 5.  Following receipt and review of the aforesaid 
list of 20,667 potentially affected defendants, the 
referenced certification, and the aforesaid Initial 
Report, counsel shall file with the Special Master, with 
copies to all counsel of record, any further discovery 
requests by not later than September 30, 2022, with any 
objections thereto filed with the Special Master and 
served upon counsel of record by October 7, 2022, after 
which the Special Master shall issue, if necessary, a 
Discovery Order; 
 
 6.  Counsel are encouraged to exchange 
documentation relevant to the task of the Special 
Master as delineated in the Order of the Supreme Court 
entered in this matter on July 27, 2022 and to stipulate 
to any documents exchanged; 
 
 7.  The goal of the Special Master is to conduct 
the plenary hearing set forth in the Court s July 27, 
2022 Order sometime in November 2022, and to issue 
a Report to the Court promptly thereafter; and 
 
 8.  The following contact information shall be 
utilized in performance of the requirements set forth in 
this Order: 
 
 Robert A. Fall, J.A.D., Special Master 
 Superior Court of New Jersey, Appellate Division 
 Monmouth Park Corporate Center Suite 1, 185 State 
 Route 36, West Long Branch, New Jersey 
 Telephone: 848-448-0899 
 email:  
      
 
 Michael B. Cooke, Esq. 
 25-F Main Street 
 Toms River, New Jersey 08753 
 Telephone: 732-244-1936 
 email: mike@attorneycooke.com  
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 Robyn Mitchell, Esq. 
 Deputy Attorney General 
 25 Market Street 
 PO Box 085 
 Trenton, New Jersey 08625 
 Telephone: 609-376-2398 (office) 
    609-422-6320 (cell) 
 email:  mitchellr@njdcj.org  
 
 Joseph J. Russo, Esq. 
 First Assistant Public Defender 
 25 Market Street 
 PO Box 850 
 Trenton, New Jersey 08625-0850 
 Telephone: 609-984-0094 
 email: Joseph.Russo@opd.nj.gov 
 
[See Exhibit A.]  
 

 On September 16, 2022, DAG Mitchell sent the court and all counsel, 

the following: a copy of the letter, dated September 19, 2016, from Elie Hong, 

Director of the Division of Criminal Justice, to the Honorable Glenn A. Grant, 

Administrative Director of the Courts, see Exhibits S-32 and S-81A; DAG 

Mitchell s certification, dated September 22, 2022, setting forth the procedures 

utilized by the State to identify defendants potentially affected by the Court s 

decision in Cassidy, see Exhibit S-27; and the Excel Spreadsheets attached to 

the September 19, 2016 letter, containing the State s listing of the defendants 

potentially-affected by the Court s decision in Cassidy, see Exhibits S-91 and 

S-81B through 81F.  
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 On September 30, 2022, the Public Defender s Office filed and served a 

Motion to Participate as Amicus Curiae.  See Exhibit B.  Also on September 

30, 2022, defendant-respondent filed and served his First Combined Discovery 

Demands.  See Exhibit C.  On October 6, 2022, the State filed and served a 

request for an extension, to October 21, 2002, to file its reply to the d iscovery 

demands, which was granted.  See Exhibit D.  On October 12, 2022, the New 

Jersey State Bar Association (NJSBA) filed and served a Motion for Leave to 

Appear as Amicus Curiae.  See Exhibit E. 

 On October 21, 2022, the State filed and served, (1) a letter, opposing in 

part, the discovery demands; (2) a letter concerning the Public Defender s 

motion to appear as amicus curiae; and (3) a letter concerning the motion by 

NJSBA to appear as amicus curiae.  See Exhibit F.  Also on October 21, 2022, 

the NJSBA filed and served, a brief in reply to the State s opposition to the 

discovery demands and concerning its application to appear as amicus curiae.  

See Exhibit G.  On October 27, 2022, the Public Defender filed and served a 

response to the State s October 21, 2022 letters.  See Exbibit H. 

 On December 5, 2022, I issued an Order, granting the application of the 

Public Defender and NJSBA to appear as amicus curiae, scheduling oral 

argument on the discovery requests and scheduling a second case management 

conference, for December 22, 2022.  See Exhibit I.  On December 20, 2022, 
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Mr. Gold, on behalf of the NJSBA, sent an email to the court and all counsel, 

outlining the Bar s position on the discovery issues.  See Exhibit J.   

 Oral argument on the discovery issues, and a second case management 

conference, were conducted on December 22, 2022.  On December 27, 2022, 

the court issued an Order for Discovery and Second Case Management, and 

Scheduling Plenary Hearing.  See Exhibit K.  That Order adjudicated all 

outstanding discovery requests, requiring them to be satisfied and provided to 

the court and all counsel by January 17, 2023, and scheduled the plenary 

hearing to commence on January 31, 2023, to continue on consecutive days 

until completed.  Paragraph 3 of that Order permitted the Public Defender and 

the NJSBA to file and serve, via email, any additional requests for discovery, 

by January 4, 2023, with any responses thereto to be filed and served by 

January 9, 2023. 

 On January 3, 2023, Mr. Noveck, on behalf of the Office of Public 

Defender, submitted five (5) requests for discovery, see Exhibit L, as did the 

NJSBA, see Exhibit M.  On that same date, the State filed and served a request 

for the court to reconsider that portion of the December 27, 2022 Order for 

Discovery, requiring the State to identify individuals within the NJSP, 

presently employed or retired, who might provide testimony concerning 

creation of the Alcotest Inquiry System database.  See Exhibit N. 
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 By letter dated January 9, 2023, the State submitted opposition to the 

applications of the Public Defender and NJSBA for additional discovery.  See 

Exhibit O.  In an email dated January 9, 2023, Mr. Noveck filed and served a 

reply to the State s letter brief.  See Exhibit P.  On January 10, 2023, the 

NJSBA filed and served a letter brief in opposition to the State s motion for 

reconsideration, and a response to the State s opposition for additional 

discovery.  See Exhibit Q. 

 In letter briefs, and a certification, dated January 12, 2023, the State 

requested the court review the work records of Sergeant Dennis, ordered to be 

produced by the December 27, 2023 Order, in camera, and requested an 

extension of time to produce same.  See Exhibit R.  On January 16, 2023, the 

NJSBA filed and served a letter brief addressing the State s opposition to 

additional discovery and concerning the ordered work records of Sergeant 

Dennis.  See Exhibit S.  

 On January 17, 2023, the court issued a letter opinion and Order 

determining the discovery issues raised by counsel, setting discovery 

deadlines, and adjourning commencement of the plenary hearing to February 

15, 2023.  See Exhibit T.  The Order granted, in part, the application of the 

State for reconsideration of the December 27, 2022 Order, directing the State 
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to identify individuals within the Office of Forensic Sciences (OFS), the 

Information Technology Bureau (ITB), and the Alcohol Drug Testing Unit 

(ADTU) of the NJSP, and within the Attorney General s Office, presently 

employed or retired, who will be able to provide testimony concerning the 

method employed to create the list of defendants potentially affected by the 

Court s decision in Cassidy, as well as producing representatives of the AOC 

to provide testimony concerning the method it utilized to determine addresses 

of those potentially-affected defendants identified in Exhibit S-91.  The Order 

further required the State to identify and provide testimony from witnesses 

concerning how the list of 18,827 cases impacted by the Court s decision in 

Cassidy, as contained in the June 21, 2019 Initial Report by the Special Master 

in Cassidy, see Exhibit S-31, was created, and to provide testimony concerning 

the notification letters sent to all Cassidy-affected defendants.  The Order also 

required summaries of testimony of witnesses to be presented be supplied to 

the court and all counsel at least seven (7) days prior to commencement of the  

plenary hearing.  Additionally, the Order required the State to provide, in 

discovery, all available digital information and spreadsheets pertaining to the 

27,833 records noted in DAG Mitchell s September 16, 2022 certification.  All 

other discovery requests were denied.  The Order further directed that the work 

records of Sergeant Dennis, ordered to be produced, be first reviewed by the 
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court, in camera, with the court, thereafter, to provide counsel with a letter 

opinion concerning same.  All additional discovery was to be produced by 

February 3, 2023. 

 Following the State s submission of the work records of Sergeant 

Dennis, and the court s in camera review of same, on January 19, 2023, the 

court issued a letter opinion and order, noting that the records supplied are not 

work records  that would indicate day-to-day assignments, or work history of 

Sergeant Dennis, but were, rather, in the nature of personnel performance  

records, which the court deemed irrelevant to the issues presented.  See Exhibit 

U. 

 On February 6, 2023, Michael B. Cooke, Esq., counsel for defendant-

respondent, filed and served a motion for additional discovery, which the court 

denied, on that date, as being out-of-time.  See Exhibit V.  On February 6, 

2023, the State provided its list of witnesses and summaries of proposed 

testimony.  See Exhibit W. 

 During the course of this matter, the State provided the court and 

counsel with voluminous discovery, both in the form of eleven (11) password-

protected Thumb Drives, and attachments to various emails.  The discovery 

produced, as well as the exhibits produced during the hearings constitute more 

than 250,000 pages, and have been placed on a SharePoint site that is available 
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to the Court, the parties, and all counsel of record.  Many of the exhibits 

contain personal and confidential information and should be protected from 

public scrutiny.    

On February 8, 2023, Michael Noveck, Assistant Deputy Public 

Defender, requested an adjournment of the plenary hearing, scheduled to 

commence on February 15, 2023, for a period of two to four weeks to allow 

review of the voluminous discovery provided.  As a result, the court scheduled 

and conducted a conference call with all counsel, arranged by Sharon Balsamo, 

Esq., General Counsel for the NJSBA, on February 10, 2023.  Prior thereto, 

Jeffrey Evan Gold, Esq., counsel for the NJSBA, filed and served a response to 

the adjournment request, joining in same.  See Exhibit X.  DAG Clark, on 

behalf of the State, also submitted a letter, dated February 9, 2023, outlining 

the State s position.  See Exhibit Y.  After conducting the conference call, the 

court rescheduled the plenary hearing to commence on March 15, 2023. 

 On February 13, 2023, the NJSBA sought access to the non-public 

portion of the Alcotest Inquiry System database, and provided the court with a 

proposed protective order.  See Exhibit Z.  On that date, the State filed and 

served written objections to that request, followed by a detailed letter-brief on 

February 21, 2023.  See Exhibit AA.  On February 22, 2023, the NJSBA filed 

a response to the State s objections.  See Exhibit AB.   
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 On February 21, 2023, counsel for the AOC requested the court enter a 

protective order to safeguard the personal information and documentation 

provided by the AOC during this proceeding.  See Exhibit AE.  On February 

22, 2023, the court entered a Protective Order, directing that all documentation 

provided in discovery concerning the personal information of litigants, counsel 

and potentially-affected defendants shall be deemed confidential, and shall not 

be disseminated beyond counsel of record without permission of the court.  

See Exhibit AF. 

 On February 22, 2023, Mr. Noveck, on behalf of the Public Defender, 

the NJSBA, and Defendant-Respondent, filed and served a letter-brief in 

support of its position that the State should be required to provide written, 

sworn statements from proposed witnesses, William Donahue, William 

Gronikowski, and Charles Prather, prior to their testimony and commencement 

of the plenary hearing.  See Exhibit AC.  On that same date, the NJSBA filed 

and served its support of the Public Defender s request.  See Exhibit AD. 

 On February 27, 2023, the State filed and served a request, pursuant to 

N.J.R.E. 807, concerning admission into evidence documents provided in 

discovery that constitute Public Records, Reports and Findings in accordance 

with N.J.R.E. 803(c)(8).  See Exhibit AG.  That request was granted. 
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 On February 28, 2023, the State filed and served a letter-brief 

concerning the positions of the NJSBA, the Public Defender, and Defendant-

Respondent that the State s witnesses, Donahue, Gronikowski, and Prather be 

deemed experts.  See Exhibit AH.  

 On February 28, 2023, the Public Defender and NJSBA filed and served 

their arguments in support of access to the non-public portion of the Alcotest 

Inquiry System database.  See Exhibits AI and AJ. 

 On March 1, 2023, the State filed and served a letter-brief in further 

opposition to the proposed protective order submitted by the NJSBA, seeking 

access to the non-public portion of the Alcotest Inquiry System database.  See 

Exhibit AK.  On that same date, the NJSBA filed and served additional 

argument in support of that proposed protective order.  See Exhibit AL.   

 On March 2, 2023, the court issued a written opinion and Order, 

requiring the State to provide written, sworn statements from witnesses, 

William Donahue, William Gronikowski, and Charles Prather, and reserving 

on the request for access to the non-pubic portion of the Alcotest Inquiry 

System database until conclusion of the testimony of witnesses Donahue and 

Gronikowski.  See Exhibit AM. 
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 On March 3, 2023, the State submitted a summary of the testimony to be 

provided by Deputy Attorney Robyn Mitchell, and Sergeant First Class Kevin 

Alcott of the NJSP.  See Exhibit AO. 

 On March 29, 2023, this court issued a letter opinion and order, denying 

the applications of the NJSBA, Office of Public Defender, and Defendant -

Respondent for access to the private portion of the Alcotest Inquiry System 

database, but requiring the State to arrange for the Alcotest Inquiry System 

database to be queried, and provide the court and all counsel and Excel 

Spreadsheet that sets forth solution changes and calibrations on all Alcotest 

Instruments in New Jersey from November 5, 2008 through June 30, 2016. See 

Exhibit AS.4 

  As noted, throughout the course of the procedural history of this matter, 

the State, counsel for Defendant-Respondent, and counsel for Amici Curiae, 

the NJSBA and Office of Public Defender, submitted voluminous exhibits, and 

I prepared and periodically provided all counsel with copies of Exhibit Lists, 

assigning designated exhibit numbers to each exhibit for ease of reference 

during the plenary hearing.  Those assigned Exhibit Numbers  are referenced 

throughout this court s Report to the Supreme Court, with the prefix 

 
4  The ordered Excel Spreadsheet was provided and has been marked into 
evidence as Exhibit S-152, and consists of 236,664 subject test records, 
containing 25,180 pages. 
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designation of S  for the State s exhibits, DB  for the NJSBA s exhibits, 

DPD  for the Office of Public Defender s exhibits, DZ  for those submitted 

of behalf of Defendant-Respondent, Thomas Zingis, and DB/DPD  or joint 

exhibits submitted by the NJSBA and Public Defender.  Exhibits not marked 

during the plenary hearing, but constituting references in the Procedural 

History of this Report have been alphabetically marked.  All Exhibits are listed 

in Appendix I of this Report.  

 Commencement of the plenary hearing was adjourned to March 20, 

2023, and a technology test  concerning the various electronic exhibits to be 

displayed to the witnesses, the court, and all counsel was conducted at the 

Middlesex County Courthouse on March 14, 2023. 

 The plenary hearing was conducted at the Middlesex County Courthouse 

on the following ten (10) dates:  March 20, 21, 22, and 28, 2023; April 25, 26, 

and 27, 2023; and June 12, 13, and 14, 2023.  The transcripts of those hearings 

are contained in Appendix II of this Report.  The court received testimony 

from fourteen (14) witnesses which is summarized and discussed herein.  On 

July 17, 2023, all counsel filed and served Proposed Findings of Fact and 

Conclusions of Law.  See Exhibits AO, AP, AQ, and AR. 
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IV.  WITNESSES; TESTIMONY AND ASSESSMENT 
 

A.  State s Witnesses 
 

1.  William Donahue, Jr. 
 
 William Donahue, Jr., was called as a witness by the State.  Mr. 

Donahue, who retired in November 2021, worked for the New Jersey State 

Police for approximately thirty (30) years.  His position prior to retirement, 

which he held for four (4) years, was Supervising Management Improvement 

Specialist, as Head of the Programming Unit of the State Police s Information 

Technology Bureau.  He spent his entire career with the State Police working 

in the information technology area.  His testimony in contained in T1, the 

March 20, 2023, Transcript, on pages 11-139. 

 The Court s decision in State v. Chun, 194 N.J. 54, 153, cert. denied, 

555 U.S. 825, 129 S.Ct. 158, 172 L.Ed. 2d 41 (2008), required the State to 

provide a central repository of data from all Alcotest Instruments in New 

Jersey.  Mr. Donahue verified that the Alcotest Inquiry System database was 

created through collaboration with Drager, the manufacturer of the Alcotest 

7110 MKIII-C used in New Jersey; Ayoka Systems, a third-party software 

developer contracted by Drager; the Office of Forensic Sciences, the Alcohol 

Drug Testing Unit (ADTU) and the Information Technology Bureau of the 

New Jersey State Police; and NICUSA, Inc., a company that provides software 
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and technology services to governmental agencies.  As noted, the State has 

been determined to be in full compliance with this Court s Order of March 

17, 2008, in all respects.   State v. Chun, 215 N.J. 489, 491 (2013).  Mr. 

Donahue noted Ayoka created the software that communicates between the 

servers in West Trenton and the individual Alcotest Instruments and transfers 

the data retrieved into the database. 

 In 2011, Mr. Donahue wrote the design requirements for the Alcotest 

Inquiry System database used by the public, which he described as a web 

application whereby members of the public can register, receive an account 

number, and make various inquiries of the Alcotest database.  As noted infra., 

Mr. Donahue explained there are two types of accounts relating to access to 

that database.  The first is a Public Account,  and a fee is charged for the data 

extracted.  The second is an Administrative Account,  which is private, 

access to which must be granted by the Office of Forensic Sciences of the New 

Jersey State Police, and there is no fee charged.  

 Mr. Donahue stated the Alcotest Inquiry System database contains 

information extracted from each of the approximately 600 Alcotest 

Instruments used through the State, and is downloaded weekly through 

dedicated phone-line servers into the database, which is centrally maintained 

by the Office of Forensic Sciences located at the New Jersey State Police 
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Headquarters in West Trenton.  Upon successfully downloading the data from 

an Alcotest Instrument, the data in that Alcotest Instrument is deleted so that it 

will not be replicated during the next weekly download.   

 Mr. Donahue further explained the Alcotest Inquiry System database 

contains two groupings of information: (1) Alcotest Subject Records; and (2) 

Alcotest Instrument Certification records.  There are three different search 

types that can be conducted to extract information from the database.  The first 

is a Subject Table  search, which would only return subject data.  This search 

would be used to find information concerning the administration of breath-

sample testing on an Alcotest Instrument to a particular individual.  The 

second is a Certification Table  search, which returns certification data, 

specific to the Alcotest Instrument searched, as to when it was last calibrated, 

when the solution changes took place, and the name of the State Police 

Coordinator who performed the work.  The third type of search is an Activity 

Query,  which is a combination inquiry that would look at both Tables and 

reveal any activity on a specific Alcotest Instrument, whether it was a Blood-

Alcohol Content (BAC) test conducted, or calibration work performed, and it 

would combine that query into the results for that specific request . 

 During his testimony, Mr. Donahue was shown a copy of Exhibit S-90, 

the Excel Spreadsheet entitled Spreadsheet Received from NJSP_27,833 
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subject records.xlsx.   This Spreadsheet, which was identified by Mr. Donahue 

as a product of the State Police s Information Technology Bureau, is the result 

of a search of the Alcotest Inquiry System database.  It purportedly contains 

the names of all subject breath tests, 27,833 in number, that were potentially 

affected by the Supreme Court s decision in State v. Cassidy, 235 N.J. 482 

(2018), because the individuals listed therein had been requested to provide 

breath samples on Alcotest Instruments, in DWI prosecutions, on Alcotest 

Instruments calibrated by Sergeant Marc Dennis.   

Mr. Donahue testified the Excel Spreadsheet contained in Exhibit S-90 

looks like the spreadsheet that I had created,  noting that in 2015 or 2016 

when it was created, he would have been the only employee of the New Jersey 

State Police authorized to query the database and create same.  However, he 

could not recall why the Spreadsheet contained in Exhibit S-90 was created, 

and noted that it does not contain a Column providing the identity of the State 

Police Operator who calibrated the Alcotest Instruments designated in Column 

B.  

Sheet 2 of Exhibit S-90 contains the SQL Statement,  which is the 

computer code for the requested search, or query,  of the database.  Mr. 

Donahue testified the tool used to create the search is called PL/QQL 

Developer,  a product developed by Oracle, a technology-provider company.  
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SQL  stands for Structured Query Language  and is a domain-specific 

language in programming, designed for managing data stored in a database.  

See Beaulieu, Alan (April 2009), Mary E. Treseler (ed.) Learning SQL (2nd 

ed). Sebastopel, CA, USA: O Reilly. ISBN978-0-596-52083-0.  Mr. Donahue 

explained a query  is a basic program that requests the database to return 

anything that matches the criteria placed in the query.  A table  is where the 

data is located and, within the table, there are Columns  or Fields,  which 

are the individual data information for that specific table.  In other words, a 

table  is where the information is located, and a query  contains the terms 

utilized to extract that information, putting that information in another form, 

such as on an Excel Spreadsheet, which is essentially a report  of the 

requested information.  He stated Sheet 1 of Exhibit S-90 is the Report,  the 

results of that search, containing the subject data, for each row, in twenty-one 

(21) Columns, also knowns as Fields  of information, alphabetically-

designated as A through U, as follows: 

Column (Field)  Information Displayed 
 
A    Arrest Date 
B    Serial Number, Alcotest Instrument 
C          Calibration Date 
D    Location of Alcotest Instrument 
E    Subject s Last Name 
F    Subject s First Name 
G    Subject s Middle Initial 
H    Subject s Date of Birth 
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I    Subject s Age 
J    Subject s Gender 
K    Subject s Weight 
L    Subject s Height 
M    Driver s License Number 
N    Issuing State of License 
O    Case Number 
P    Summons Number 
Q    Arrest Date 
R    Arrest Time 
S    Arrest Location Code 
T    Final Error (if any) 
U    End Result (BAC reading, if any) 

 
Although there are 21 Columns in this Spreadsheet, Columns A  and Q  

contain the same information, the Arrest Date.  

 Mr. Donahue acknowledged that a query of the database can provide up 

to 310 Columns, or Fields, of information concerning each attempt to provide 

breath samples on a specific Alcotest Instrument, and the individual 

conducting the search designates, in the SQL query, which Columns, or Fields, 

of information are requested. 

 Mr. Donahue testified that in a Public Search, the information contained 

in Columns E through N, the personal identification information as to each 

subject, could not be retrieved or accessed. 

 As noted, all Exhibits have been provided during the discovery, almost 

all electronically on Thumb Drives or as attachments to emails.  During the 
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plenary hearing, all electronic exhibits were displayed to each witness, all 

counsel, and to the court, on computer screens. 

 Mr. Donahue testified that during his career, he worked with Lieutenant 

Thomas Snyder, an officer in the Alcohol Drug Testing Unit (ADTU) of the 

State Police on various requests for information from the database.  Mr. 

Donahue identified Exhibit S-78 in evidence, an email dated January 18, 2019, 

from Lieutenant Snyder to DAG Robyn Mitchell, referencing the request by 

Lieutenant Snyder for Mr. Donahue to query the Alcotest Inquiry System 

database and provide an Excel Spreadsheet of all solution changes on all 

Alcotest Instruments in New Jersey that occurred between November 1, 2008 

and January 9, 2016.  That requested Excel Spreadsheet, identified by Mr. 

Donahue, is Exhibit S-92, an Excel Spreadsheet entitled 20190124 Cert Tests 

Recs 11-1-08 thru 1-9-16-CD Order,  and contains all solution changes 

performed on all Alcotest Instruments in New Jersey, between those two dates, 

and consists of 22,819 pages containing 68,450 solution change records, by 

date of solution change and calibration dates on each Alcotest Instrument, with 

310 Columns, or Fields, of information as to each row.  Notably, Columns AS 

through AV contain the full name and badge number of the Operator 

performing the solution change and calibration on each of the 68,450 Rows.  A 
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line-by-line search of Exhibit S-92 reveals that Sergeant Marc Dennis 

completed calibrations on 1,111 Alcotest Instruments during that time period. 

 Mr. Donahue explained that the Excel Spreadsheet in Exhibit S-92 

displays, on each of the 68,450 Rows, on Columns A, B and C, the start time, 

the date of the solution change for that specific test record, and the calibration 

date.  A solution change is performed prior to every calibration.  He noted that 

Columns C and L contain the same information, as do Columns B and U.  He 

further explained that the method of determining whether Sergeant Dennis 

performed a calibration listed on Exhibit S-92 is to highlight Column AS, 

Operator Last Name,  and then perform a Sort and Filter  function on that 

Column by typing in the name Dennis,  which will reveal information that he 

completed the calibrations on 1,111 Alcotest Instruments.  By way of example, 

Row 66024 shows that Sergeant Dennis performed the calibration on Alcotest 

Instrument ARWC-0187, located at the Cranford Township Police Station, on 

October 9, 2015 and, Row 66025 shows, on that same date, he performed the 

calibration on Alcotest Instrument ARWC-0010, located at the Kenilworth 

Police Station. 

 On Cross-examination, Mr. Gold showed Mr. Donahue Exhibit DB-1A, 

which is a printout of the results of an Activity Query search Mr. Gold 

conducted of the Alcotest Inquiry System database concerning Alcotest 
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Instrument ARXA-0037, located in Wall Township Police Station, which 

shows 24 Rows relating to subjects tested on that Instrument, with all 310 

Columns, or Fields, of available information, consisting of 45 pages.  The 

purpose was to show the breadth of information that is available, beyond that 

contained on Exhibit S-90, when conducting a search pertaining to the breath 

samples provided by a subject on a particular Alcotest Instrument.  Exhibit 

DB-1B contains the results of that same search and was taped page-to-page, 

with those Columns highlighted in Yellow  to show the additional 

information available from such a search.  Mr. Gold also showed Mr. Donahue 

Exhibit DB-1C, which is the printed-out results of a Subject Table search Mr. 

Gold conducted of the Alcotest Inquiry System database concerning the testing 

of 24 subjects on Alcotest Instrument ARAJ-0074, located at the Fair Haven 

Police Station.  That Exhibit contains 21 Columns, or Fields, of information.  

Mr. Donahue acknowledged the results of the searches in Exhibits DB-1A, 

DB-1B and DB-1C do not display the identity of the Operator who performed 

the calibration of the Instrument, only the Operator who performed the breath 

test because they were searches of the Subject Table.  Mr. Donahue explained 

a search of the Certification Table would be necessary to obtain the identity of 

the Operator who performed the calibration of the Alcotest Instrument. 
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 When I asked Mr. Donahue whether the identity of the Operator could be 

extracted from a search of the database if I knew that a particular subject was 

arrested and requested to provide a breath sample on an Alcotest Instrument on 

a particular date, he stated: 

 Judge, I know you get the record by the date.  You 
can t query the subject s information.  But if you 
specify a date range, it will let you know that the test 
was given.  I know you can return one or the other using 
the queries that are provided to the public. 
 
[T1, page 88, lines 8-12.] 

 
 Thereafter the following colloquy ensued between myself and Mr. 

Donahue:    

THE COURT:  What I m contemplating is this and the 
question I have is this, if you know, Mr. Zingis was 
arrested and blew into a machine within the time frame, 
between 2008 and 2016 someplace in Camden County.  
And if he filed an application for post-conviction relief, 
and if the Court wanted to get the record of who 
calibrated the machine that he blew into, would they be 
able to extract that information? 
 
THE WITNESS:  I m Sure. 
 
THE COURT:    Okay.  All right.  So if any person -- 
any defendant wanted to  counsel wanted to know and 
the Court authorized it, they could ask the State to 
produce an Alcotest calibration record for a machine 
within that time period in any municipality in the State.  
 
THE WITNESS:  Yes, there s a query there for the 
public, there s a third query called the activity query, 
that would provide you information from both the 
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subject table and the certification table in the range that 
you ve requested.  Then there probably would have to 
be some manual comparison by the requester to try to 
match things up.  
 
THE COURT:    All right.  But the information could 
be extracted from the database? 
 
THE WITNESS:  And it s provided.  Sure it s provided. 
 
[T1, page 88, line 8 to page 89, line 15.] 

 
During cross-examination by Mr. Noveck, Mr. Donahue testified further 

that he believes he created the SQL Statement contained on the second-listed 

tab of S-90, which resulted in the Excel Spreadsheet contained on the first -

listed tab of Exhibit S-90.  He noted this was a search of the Subject Table of 

the database and did not contain the identity of the Operator who performed 

the calibration of the Alcotest Instrument on which the test was given.  He 

explained that the query reflected in the SQL Statement on Tab 2 of Exhibit S-

90 requested the records for each Alcotest Instrument within the specified date 

range of November 14, 2008 through May 1, 2016.  He noted there were 19 

Alcotest Instrument serial numbers listed in the SQL Statement in Tab 2, but 

there were more than 19 Alcotest Instrument serial numbers listed in the SQL 

Results in Tab 1.  Mr. Donahue testified it appears that the query shown on the 

SQL Statement  in Tab 2 does not match the information contained in the 

SQL Results  tab of the Exhibit S-90 Spreadsheet.  During cross-examination 
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of Mr. Donahue, Mr. Noveck created Exhibit DPD-1 as a Word formatted 

document, having extracted it from Tab 2, the SQL Statement  of Exhibit S-

90.  The Query requested in that Exhibit contains all 310 available Columns of 

information, the specified date range of retrieval, and 19 Alcotest Serial 

Numbers to search.  Mr. Noveck confirmed with Mr. Donahue that he believed 

the Excel Spreadsheet contained in Exhibit S-90 was created from a query he 

ran of the Alcotest Inquiry System Subject Table.  See T1, p. 124, lines 20-24. 

However, Mr. Donahue was unable to explain why the SQL Statement 

on Tab 2 of Exhibit S-90 requested 310 Columns and 21 were returned on the 

Excel Spreadsheet on Tab 1 thereof, or why a query of 19 Alcotest Instruments 

was requested in the SQL Statement, yet more than 19 were listed on the Excel 

Spreadsheet. 

The court finds the testimony of Mr. Donahue to be credible, although it 

was clear he did not recall the reason for the requested query, or specifically 

conducting the query resulting in creation of the Excel Spreadsheet contained 

in Exhibit S-90.  However, he testified he was the only employee in the IT 

Unit who would have been authorized to conduct that requested query of the 

Alcotest Inquiry System database.  Accordingly, the court concludes Mr. 

Donahue conducted the query and produced the Excel Spreadsheet contained 

in Exhibit S-90. 
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However, based on the testimony and evidence submitted during the 

plenary hearing, it is clear that the SQL Statement concerning that query, 

contained on Tab 2 of Exhibit S-90, was flawed, which will be discussed in 

some detail infra.     

2.  William Gronikowski 
 

William Gronikowski was presented by the State as a witness.  His 

testimony is contained in T1, the March 20, 2023, Transcript, on pages 140-

173.  He has been employed by the New Jersey State Police for approximately 

twenty-five (25) years, and is currently the Supervisor of Information 

Technology in the Information and Technology Bureau.  He replaced Mr. 

Donahue upon his retirement. 

 Toward the end of 2022, SFC Alcott requested Mr. Gronikowski to 

produce a report that had been previously created by Mr. Donahue.  Exhibit S -

43 is an email chain between SFC Alcott and Mr. Gronikowski on December 

28, 2022.  Specifically, SFC Alcott forwarded Mr. Gronikowski the Excel 

Spreadsheet contained in Exhibit S-92, requesting it be updated to include all 

Alcotest Instrument Records in the State from December 1, 2005 to December 

31, 2017, which was requested by the Attorney General s Office.5   Mr. 

 
5  Exhibit S-92 is the Excel Spreadsheet created by Mr. Donahue, containing 
all Solution Changes and Calibrations performed on all Alcotest Instruments 
from November 1, 2008, through January 9, 2016. 
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Gronikowski testified he located the report, and altered the range of dates 

requested, increasing the date range by one month on each side of the range, 

produced a query of the Alcotest Inquiry System database, see Exhibit S-45, 

exported the results onto an Excel Spreadsheet, and emailed it to SFC Alcott 

on that same date.  To generate the query, Mr. Gronikowski used a software 

program called Quest  from a product called Toad,  which was similar to 

PLL SQL,  the software used to produce Exhibit S-92.    

That Excel Spreadsheet created by Mr. Gronikowski is Exhibit S-116, 

entitled Records11012005_01312018[Compatibility Mode].  It contains all 

Solution Changes and Calibrations performed on all Alcotest Instruments in 

New Jersey from November 1, 2005 through January 31, 2018.  It consists of 

two (2) Sheets.  Sheet 1 contains 64,999 Solution Changes and Calibrations, 

and Sheet 2 contains 41,413 Solution Changes and Calibrations for a total of 

106,412 during that time range.  Each Sheet contains 126 Columns of 

information for each Row.  Column A contains the Serial Number of the 

Alcotest Instrument, Column H the Calibration date and Column Q the 

Solution Change Date.  Columns AO through AR contain the identity of the 

Coordinator performing each Solution Change and Calibration.  In creating 

this Spreadsheet, Mr. Gronikowski emphasized he did not alter or change 
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anything in Exhibit S-92, but simply expanded the date range.  Thereafter, Mr. 

Gronikowski sent an email to DAG Clark, dated January 19, 2023, stating: 

Attached is an email chain from SFC Alcott, this email 
contained a spreadsheet that was previously supplied to 
him.  I used that information to find the query that 
produced it.  That query was stored on our network 
drive that Bill Donahue kept other AlcoTest 
documentation.  I then updated the query with the new 
date range that was requested. 
 
[Exhibit S-74.] 

 
 Mr. Gronikowski explained that both Sheets in Exhibit S-116 represent a 

continuous record of the data requested, and two Sheets were required because 

that version of Excel has a limit of 65,000 Rows per Sheet, and when that limit 

is reached, Excel automatically creates a second Sheet.  S-116 contains 

Certification Records extracted from the Alcotest Inquiry System database. 

 The testimony of Mr. Gronkowski was credible, but limited to the 

creation of the spreadsheet utilized to determine the identity of the operators 

who performed Solution Changes in conjunction with the Recalibration of 

Alcotest Instruments during the indicated time period. 

3.  Robyn Mitchell 
 
 Robyn Mitchell is a Deputy Attorney General.  Since January 2023, she 

has been the Acting Chief of the Supervision and Training Bureau, within the 

Division of Criminal Justice (DCJ), in the Office of the Attorney General.  
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Prior to that, she was the Deputy Bureau Chief for ten (10) years.  In total, she 

has been employed by the DCJ for approximately twenty-three (23) years.  She 

was called by the State as a witness during this plenary hearing.  The 

testimony of DAG Mitchell in contained in T3, the March 22, 2023 Transcript, 

at pages 127-162, in T4, the March 28, 2023 Transcript, at pages 13-199 and 

201-230, and in T5, the April 25, 2023 Transcript, at pages 13-164.  

 In November or December of 2015, after learning of the allegations 

against Sergeant March Dennis, DAG Mitchell was assigned to assist then-

Bureau Chief Robert Czepiel, a Supervising Deputy Attorney General 

(SDAG), in identifying defendants who provided breath samples on Alcotest 

Instruments that had been calibrated by Sergeant Dennis.  It had been 

determined that November 5, 2008 was the first date Sergeant Dennis was 

authorized, as a Breath test Coordinator, to calibrated Alcotest Instruments, 

and the last date he was authorized to do so was October 9, 2015.  See Exhibits 

S-1 and S-7. 

 In order to accomplish that task, DAG Mitchell reached out to the 

Alcohol and Drug Testing Unit (ADTU) of the New Jersey State Police 

(NJSP), inquiring whether that Unit would be able to determine what Alcotest 

Instruments were calibrated by Sergeant Dennis during that time period.  She 

was advised that although the ADTU did not maintain copies of all calibrat ion 
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documents, representatives of the ADTU believed that the Information 

Technology Bureau of the NJSP could perform a search of the Alcotest Inquiry 

System database (database) and obtain that information.  Accordingly, DAG 

Mitchell requested the ADTU to perform that search and provided DCJ with a 

list of those subjects who had been requested to provide breath samples, on 

Alcotest Instruments calibrated by Sergeant Dennis from November 5, 2008 

until six (6) months after October 9, 2015, since she was aware that Alcotest 

Instruments are required to be recalibrated every six (6) months.    

 Thereafter, either later in 2015 or early 2016, DAG Mitchell received a 

compact disc (CD) from the ADTU containing the results of the requested 

search, an Excel Spreadsheet, listing 27,833 subjects who had been requested 

to provide breath samples on Alcotest Instruments that had been calibrated by 

Sergeant Dennis, during the requested time period.  DAG Mitchell testified she 

then downloaded the information on that CD onto her computer at work.  

Exhibit S-147, marked into evidence during DAG Mitchell s testimony, are her 

handwritten notes on the CD provided to her by the ADTU.6   Exhibit S-90 and 

 
6  Exhibit S-147 contains the date of February 8, 2023, which, as testified by 
DAG Mitchell, was the date that she provided the CD to  DAG Clark to verify 
that the only information on that CD was the Excel Spreadsheet containing the 
27,833 Subject Rows and twenty-one (21) Columns, identical to that contained 
in Exhibits S-90 and S-148. 

611 



60 
 

Exhibit S-148, entitled 5925_Spreadsheet_Final.xslx,  are identi=cal in 

content, contain the same information. 

 DAG Mitchell testified she was aware there are over three hundred (300) 

columns of data that can be retrieved from the database as to each breath test, 

but was not aware as to why the Excel Spreadsheet provided by the NJSP, 

contained in Exhibits S-90 and S-148, only contain 20 Columns of 

information.  During her direct examination, DAG Mitchell was shown Exhibit 

DB-1B, which is a sample Excel Spreadsheet produced by counsel for the New 

Jersey State Bar Association, extracted from a query of the Alcotest Inquiry 

System database for information pertaining to a specific Alcotest Instrument.  

It consists of forty-five (45) pages with three hundred and ten (310) Columns, 

or Fields, of information as to each Subject Row.  That Exhibit has the two 

hundred and ninety (290) Columns not shown on Exhibits S-90 and S-148, 

which are highlighted in Yellow.   DAG Mitchell testified that none of the 

Columns highlighted in Yellow  were necessary for her to complete the 

assigned task of identifying those subjects who had been arrested and charged 

with DWI, were requested to provide breath samples on an Alcotest Instrument 

that had been calibrated by Sergeant Dennis that resulted in an evidential BAC 
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reading and, thereby, were potentially affected by the misconduct of Sergeant 

Dennis.7 

 DAG Mitchell testified upon receipt of Exhibit S-90, she reviewed 

Column U (End Result), and deleted all Subject Rows where a Blood-Alcohol 

Content (BAC) reading had not been reported.  By way of example, she was 

referred to Row 27,803, in which Column U contained dashes,  indicating no 

BAC reading had been obtained during the attempted breath test of that 

individual, and she testified she deleted that Row.  She explained the deletion 

of that and other like Rows, as follows: 

 Because no breath sample, no breath test reading 
was given.  So there was no breath alcohol BAC 
reading, then any DWI conviction could not have been 
based on a reading given by an instrument.  It had to be 
either an observation  if there was a conviction. 
 
[T3, p. 140, lines 11-15.] 

 
As a result, DAG Mitchell deleted 7,166 Rows on Exhibit S-90, where 

no BAC reading had been obtained, either because the Arresting Officer or 

Operator, after following the procedures set forth in the Implied Consent 

Statute and preparing the Alcotest Instrument, the subject refused to submit 

 
7  Again, as noted, the determination by the Attorney General's Office, that 
only attempted breath tests on Instrument resulting in a BAC reading were 
potentially affected by the misconduct of Sergeant Dennis, was made prior to 
the Cassidy litigation in the Supreme Court. 
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breath samples, or, during the testing procedure, the Operator concluded the 

conduct of the subject warranted a conclusion the subject had refused to 

provide breath samples sufficient for analysis, either circumstance resulting in 

Instrument reporting the absence of a BAC reading in Column U of the 

Exhibits.  In each of those deleted Rows, Column T (Final Error) on Exhibit S-

90 contained various error messages, such as Subject Refused,  Control Test 

Failed,  Ambient Air Check Error,  Test Terminated,  Mouth Alcohol,  

Control Gas Supply,  Interference,  Purging Error,  Blowing Not 

Allowed,  Simulator Temperature Error,  or Ready to Blow Expired,  as the 

reason for the inability of the Alcotest Instrument, on those Subject Rows, to 

produce an evidential BAC reading.  

 Upon completing those deletions, the resulting Excel Spreadsheet 

prepared by DAG Mitchell, became Exhibit S-91, entitled Spreadsheet all 

Counties_wo refusals and error messages_20,667,  which then consisted of 

20,667 Rows of subjects who provided breath samples on Alcotest Instruments 

calibrated by Sergeant Dennis where an evidential BAC reading was produced 

by the Instrument.  DAG Mitchell testified she created the title of Exhibit S -

91.  Upon further questioning, DAG Mitchell testified there is an error on one 

Row contained in Exhibit S-91, where that Row should have been deleted by 

her.  Specifically, on Row 11523, Column T (Final Error) contains the error 
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message Subject Refused,  and Column U on that Row does not reflect a 

BAD reading being obtained.  Accordingly, DAG Mitchell testified that Row 

should have been deleted by her, which would result in Exhibit S-91 actually 

containing 20,666 subjects, not 20,667. 

 Upon editing Exhibits S-90 and S-148, and thus creating Exhibit S-91, 

DAG Mitchell testified she then went through the list of subjects and separated 

them into those who were tested in each County.  She explained, as follows: 

 So back then, what I did was, I would bold each 
row.  So, for example, the very first up on here [Exhibit 
S-91], Row Number 2, it says Fair Haven Police.  I 
would have bolded and gone all the way down to the 
end of the Fair Haven Police, down, and then I would 
have gone all the way over to Column U and I opened 
up another Excel Spreadsheet and I would copy and 
paste it onto a spreadsheet. 
 
[T3, page 144, line 23 to page 145, line5.] 

 
Using that methodology, DAG Mitchell stated she created five (5) 

separate Excel Spreadsheets, one for each of the five main Counties, 

Middlesex, Monmouth, Ocean, Somerset and Union.  She then placed each 

Spreadsheet onto a Thumb Drive, and gave each Thumb Drive to the 

Prosecutor s Office in the corresponding County.  Additionally, DAG Mitchell 

testified that Elie Honig, then Director of the Division of Criminal Justice, sent 

a letter to Judge Glenn A. Grant, Administrative Director of the Courts, dated 

September 19, 2016, see Exhibit S-81A, notifying him that criminal charges 
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had been filed against Sergeant March Dennis, and 20,667 individuals had 

provided evidential breath samples on Alcotest Instruments that had been 

calibrated by Sergeant Dennis.  That letter to Judge Grant enclosed  Exhibit S-

91 and the five (5) referenced Excel Spreadsheets for those five Counties.  See 

Exhibits S-81B (Middlesex County); S-81C (Monmouth County); S-81D 

(Ocean County); S-81E (Somerset County); and S-81F (union County). 

Exhibit S-81B, entitled Middlesex_IndivDefts wo refusals and error 

messages,  extracted from Exhibit S-91, is an Excel Spreadsheet containing 30 

Sheets, or Tabs.  Sheet 30 contains 4,963 Rows, consisting of all individuals, 

listed on Exhibit S-91, who provided breath samples on Alcotest Instruments 

located in Middlesex County that resulted in the reporting of an evidential 

BAC reading.  It contains 21 Columns of information for each Row.  The other 

29 Sheets in Exhibit S-81B consist of a breakdown, or sort, of Sheet 30 into 

one Sheet for each municipality or agency in Middlesex County, containing the 

names, and the same 21 Columns of information, for those individuals who 

provided evidential breath samples, at those locations, on Alcotest Instruments 

calibrated by Sergeant Dennis. 

Exhibit S-81C, entitled Monmouth_Indiv Defts wo refusals and error 

messages,  is an Excel Spreadsheet, extracted from Exhibit S-91, containing 

53 Sheets, or Tabs.  Sheet 53 contains 9,401 Rows, consisting of all 
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individuals, listed on Exhibit S-91, who provided breath samples on Alcotest 

Instruments located in Monmouth County that resulted in the reporting of an 

evidential BAC reading.  It contains 21 Columns of information for each Row.  

The other 52 Sheets in Exhibit S-81C consist of a breakdown, or sort, of Sheet 

53 into one Sheet for each municipality or agency in Monmouth County, 

containing the names, and the same 21 Columns of information, for those 

individuals who provided evidential breath samples at those locations, on 

Alcotest Instruments calibrated by Sergeant Dennis.   

Exhibit S-81D, entitled Ocean_Indiv Defts wo refusals and error 

messages,  is an Excel Spreadsheet, extracted from Exhibit S-91, containing 

13 Sheets, or Tabs.  Sheet 33 contains 289 Rows, consisting of all individuals, 

listed on Exhibit S-91, who provided breath samples on Alcotest Instruments 

located in Ocean County that resulted in the reporting of an evidential BAC 

reading.  It contains 21 Columns of information for each Row.  The other 12 

Sheets in Exhibit S-81D consist of a breakdown, or sort, of Sheet 13 into one 

Sheet for each municipality or agency in Ocean County, containing the names, 

and the same 21 Columns of information, for those individuals who provided 

evidential breath samples at those locations, on Alcotest Instruments calibrated 

by Sergeant Dennis.  
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Exhibit S-81E, the entitled Somerset_Indiv Defts wo refusals and error 

messages,  is an Excel Spreadsheet, extracted from Exhibit S-91, containing 

22 Sheets, or Tabs.  Sheet 22 contains 1,207 Rows, consisting of all 

individuals, listed on Exhibit S-91, who provided breath samples on Alcotest 

Instruments located in Somerset County that resulted in the reporting of an 

evidential BAC reading.  It contains 21 Columns of information for each Row.  

The other 21 Sheets in Exhibit S-81E consist of a breakdown, or sort, of Sheet 

22 into one Sheet for each municipality or agency in Somerset County, 

containing the names, and the same 21 Columns of information, for those 

individuals who provided evidential breath samples at those locations, on 

Alcotest Instruments calibrated by Sergeant Dennis.  It was noted by DAG 

Mitchell that Row 11523 in Exhibit S-91 was for the individual,  

, who was asked to provide breath samples on an Alcotest Instrument 

located in Hillsborough Township and, because no evidential BAC reading 

was obtained, is not contained in Exhibit S-81E. 

Exhibit S-81F, entitled Union_Individual Defts wo refusals and error 

messages,  is an Excel Spreadsheet, extracted from Exhibit S-91, containing 

25 Sheets, or Tabs.  Sheet 25 contains 4,806 Rows, consisting of all 

individuals, listed on Exhibit S-91, who provided breath samples on Alcotest 

Instruments located in Union County that resulted in the reporting of an 
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evidential BAC reading.  It contains 21 Columns of information for each Row.  

The other 24 Sheets in Exhibit S-81F consist of a breakdown, or sort, of Sheet 

25 into one Sheet for each municipality or agency in Union County, containing 

the names, and the same 21 Columns of information, for those individuals who 

provided evidential breath samples at those locations, on Alcotest Instruments 

calibrated by Sergeant Dennis. 

 DAG Mitchell noted there are no addresses for the 20,666 subjects 

contained on the Exhibit S-91 Excel Spreadsheet, or in the Excel Spreadsheets 

contained in Exhibits S-81B through 81F.  Based on discussions between DAG 

Mitchell and Steven Somogyi,  Assistant AOC Director for Municipal Court 

Services, and pursuant to Case Management Order I, issued by Special Master 

Judge Joseph F. Lisa, P.J.A.D. on July 13, 2017, in the then-pending case of 

State v. Cassidy,8 the Administrative Office of the Courts (AOC) was in the 

process of working on obtaining addresses for the subjects contained in 

Exhibit S-91, and as contained in Exhibits S-81B through -81F, so those 

subjects could be notified of the pending litigation, which could potentially 

 
8  ¶4 of that July 13, 2017 Order required the State, by July 27, 2017, to 
apprise the court of its efforts to obtain addresses for the 20,667 individuals 

referenced in its motion to appoint a Special Master and will file any motion 
the State deems appropriate concerning a directive as to notice to those 
individuals, including a proposed form of notice.  
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affect them. See Exhibit 18A (DAG Mitchell s email to Steven Somogyi dated 

July 14, 2017). 

 DAG Mitchell testified that, on August 10, 2017, Steven Somogyi sent 

an email to SDAG Robert Czepiel, Chief of the Supervision and Training 

Bureau, within the Division of Criminal Justice, copying her, sending him 

Exhibit S-83, the Excel Spreadsheet entitled Spreadsheet from AOC_All 

Addresses_Alcotest ATS Defendant Matches  full matches and partial  to 

AG,  which contained two (2) sheets, as follows:  Sheet 1: Full Subject-to-

Address Matches, 18,249; and Sheet 2: Partial Subject-to-Address Matches, 

947, for address matches for 19,196 of the 20,666 subjects contained in 

Exhibit S-91.  Thus, there were 1,470 Subject Rows in Exhibit S-91 that the 

AOC was unable to seek, of find, either an exact or partial matching subject-

to-address match. 

 After receiving Exhibit S-83, the Excel Spreadsheet with addresses for 

the 19,196 subjects, DAG Mitchell testified she utilized that Spreadsheet to 

create separate Excel Spreadsheets for each of the five (5) main Counties.  

Exhibit S-84 contains a Spreadsheet she created, entitled Spreadsheet from 

AOC_Middlesex County Only,  which contains two (2) Sheets.  Sheet 1 

contains 5,012 Rows of full subject-to-address matches, and fifteen (15) 

Columns of information for each Row, and Sheet 2 contains 215 Rows of 
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partial subject-to-address matches for each Row and the same 15 Columns of 

information, for total subject-to-address matches of 5,227 individuals who 

provided breath samples on Alcotest Instruments located in Middlesex County, 

calibrated by Sergeant Dennis, resulting in evidential BAC readings.  

Exhibit S-85 contains another Spreadsheet created by DAG Mitchell, 

entitled Spreadsheet from AOC_Monmouth County Only,  which also 

contains two (2) Sheets.  Sheet 1 contains 7,479 Rows of full subject -to-

address matches, and fifteen (15) Columns of information for each Row, and 

Sheet 2 contains 432 Rows of partial subject-to-address matches for each Row 

and the same 15 Columns of information, for total subject-to-address matches 

of 7,911 individuals who provided breath samples on Alcotest Instruments 

located in Monmouth County, calibrated by Sergeant Dennis, resulting in 

evidential BAC readings. 

Exhibit S-86 contains a Spreadsheet DAG Mitchell created from the 

information contained in Exhibit S-83, entitled Spreadsheet from 

AOC_Ocean County Only,  which contains two (2) Sheets.  Sheet 1 contains 

299 Rows of full subject-to-address matches, and fifteen (15) Columns of 

information for each Row, and Sheet 2 contains 27 Rows of partial subject -to-

address matches for each Row and the same 15 Columns of information, for 

total subject-to-address matches of 326 individuals who provided breath 
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samples on Alcotest Instruments located in Ocean County, calibrated by 

Sergeant Dennis, resulting in evidential BAC readings. 

 Exhibit S-87 contains another Spreadsheet DAG Mitchell created, also 

from the information contained in Exhibit S-83, entitled Spreadsheet from 

AOC_Somerset County Only,  which contains two (2) Sheets.  Sheet 1 

contains 877 Rows of full subject-to-address matches, and fifteen (15) 

Columns of information for each Row, and Sheet 2 contains 52 Rows of partial 

subject-to-address matches for each Row and the same 15 Columns of 

information, for total subject-to-address matches of 929 individuals who 

provided breath samples on Alcotest Instruments located in Somerset County, 

calibrated by Sergeant Dennis, resulting in evidential BAC readings.  

 Exhibit S-88 contains a Spreadsheet DAG Mitchell created from the 

information contained in Exhibit S-83, entitled Spreadsheet from AOC_Union 

County Only,  which contains two (2) Sheets.  Sheet 1 contains 4,464 Rows of 

full subject-to-address matches, and fifteen (15) Columns of information for 

each Row, and Sheet 2 contains 216 Rows of partial subject-to-address 

matches for each Row and the same 15 Columns of information, for total 

subject-to-address matches of 4,680 individuals who provided breath samples 

on Alcotest Instruments located in Union County, calibrated by Sergeant 

Dennis, resulting in evidential BAC readings. 
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 After creating these five separate Excel Spreadsheets, DAG Mitchell 

sent them to each respective County Prosecutors.  Specifically, Exhibit S-24A 

is a copy of an email, dated September 26, 2017, from DAG Mitchell to 

Assistant Ocean County Prosecutor Kim Pascarella, attaching the Excel 

Spreadsheet in Exhibit S-86, and stating: 

Please use the names and addresses contained in this 
spreadsheet to mail to these individuals the Sgt. 
Dennis notice letter  that I sent to you yesterday via 
email.  These notice letters should be mailed to these 
individuals no later than December 15, 2017.  Please 
keep any of the letters that might be returned to you so 
that we can show that we did attempt to notify said 
individuals, should the issue arise.   

 
Exhibit S-24B is a copy of an email, also dated September 26, 2017, 

from DAG Mitchell to Somerset County Assistant Prosecutor Anthony Parenti, 

attaching the Excel Spreadsheet in Exhibit S-87, containing the same language 

quoted above in Exhibit S-24A.   

Exhibit S-24C is a copy of a series of emails, also dated September 26, 

2017, between DAG Mitchell, Assistant Monmouth County Prosecutor Monica 

do Outeiro, and Jill Lake, an Information Technology employee with DCJ, 

attaching the Excel Spreadsheet in Exhibit S-85, containing the same language 

set forth in Exhibit S-24A. 
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DAG Mitchell testified that although she was unable to locate copies of 

the similar emails she sent to the Middlesex County and the Union County 

Prosecutors  Office, she had no doubt they were also sent.  

Exhibit S-80 contains a copy of the referenced form letter sent by DAG 

Mitchell, signed by SDAG Robert Czepiel, Jr., Deputy Chief of the 

Prosecutors Supervision and Training Bureau, to the Office of the County 

Prosecutors in each of the five principal Counties.  It is dated December 4, 

2018,  but DAG Mitchell testified that date was a typographical error and 

should have been December 4, 2017.   The letter, addressed To Whom It 

May Concern,  referencing Notice regarding your DWI case,  states as 

follows: 

Court records indicate that you were arrested for 
and/or convicted of drunk driving sometime between 
2008 and 2016.  This letter is to inform you that it is 
possible there may have been an issue in the 
proceedings in your DWI case. 

 
Specifically, it has been alleged that on or about 

October 6, 2015, and on or about October 6, 2015, New 
Jersey State Police Sergeant Marc Dennis, a former 
coordinator in the Alcohol Drug Testing Unit, 
calibrated the Alcotest 7110 MKIII-C ( Alcotest ) 
evidential breath testing instruments in the City of 
Asbury Park, the City of Long Branch, and the 
Township of Marlboro, without following the 
established protocol and then certified that the 
calibration was done in accordance with the required 
procedures.  Sergeant Dennis s alleged false swearing 
and improper calibrations of these three instruments 
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may call into question all of the calibrations performed 
by Sergeant Dennis over the course of his career as a 
coordinator (i.e. 2008-2016), and might possibly entitle 
you to future relief. 

 
The New Jersey Supreme Court has assigned the 

Honorable Joseph Lisa, P.J.A.D. (retired and t/a on 
recall) to preside over a hearing to determine whether 
Sergeant Dennis s failure to perform a specific step in 
the established protocol adversely affected the 
scientific reliability of the calibrations he performed, as 
well as any evidential breath tests conducted on those 
Alcotest instruments.  The outcome of these legal 
proceedings, which are now underway, will determine 
whether you are entitled to future relief. 

 
If you believe that you are presently suffering any 

adverse consequences from your DWI conviction or 
pending DWI case, you should consult an attorney to 
determine if you are entitled to emergent, immediate 
relief.  You will be notified when the above-noted 
hearing is completed, Judge Lisa s determination as to 
whether Sergeant Dennis s failure to perform the 
specific step in the established protocol adversely 
affected the scientific reliability of the calibrations he 
performed, and if so, whether you are entitled to relief 
therefrom. 

 
As noted, this form letter was sent to each of those County Prosecutors  

Offices, with the request it be mailed to the subjects at the addresses set forth 

in Excel Spreadsheets, as set forth in Exhibits S-84 through S-88. 

Column A of Exhibit S-83, entitled Ticket Number,  contains the 

summons number and municipal code for each Row.  Upon reviewing Column 

A in each Row, DAG Mitchell discovered that some of the subjects had not 
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been arrested in one of the five (5) principal Counties, but had been requested 

to provide breath samples on Alcotest Instruments within one of those five 

Counties.  She explained it was decided that those subjects should be provided 

notice letters, mailed directly by the Division of Criminal Justice. Accordingly, 

DAG Mitchell created a separate Excel Spreadsheet containing the names of 

those subjects and the addresses used to mail them the notification letter.9  

That Spreadsheet has been marked into evidence as Exhibit S-76A, entitled 

Defendants who received notice letter from DCJ,  consisting of six (6) 

Sheets.  Sheet 1 contains all subjects arrested in those other Counties, with 113 

exact subject-to address matches, and 5 partial subject-to-address matches.  

The remaining 5 Sheets in Exhibit S-76A contain breakdowns on those full and 

partial address matches in the other Counties, as follows: Sheet 2 contains 1 

full subject-to-address match from an arrest in Burlington County; Sheet 3 

contains 70 full subject-to-address matches and 3 partial subject-to-address 

matches from arrests in Essex County; Sheet 4 contains 1 full subject -to-

address match from an arrest in Hudson County; Sheet 5 contains 1 full 

subject-to-address match in Hunterdon County; and Sheet 6 contains 39 full 

 
9 These subject-to-address matches were derived from Exhibit S-83, the Excel 
Spreadsheet sent by the AOC to the DCJ. 
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subject-to-address matches and 2 partial subject-to-address matches from 

arrests in Mercer County. 

 DAG Mitchell testified that Holly Lees, an Executive Administrative 

Assistant with DCJ, inserted the notice letters into envelopes addressed to the 

subjects listed in Exhibit S-76A, and attended to their mailing.  There then 

ensued the following colloquy of questioning by DAG Clark of DAG Mitchell:  

Q.  What if anything did DCJ do to track any mailings 
that were returned as undeliverable? 
 
A.  To track, nothing. 
 
Q.  What effort if any did DCJ make to edit the 
spreadsheets based on mailings that were 
undeliverable? 
 
A.  We did not do that. 
 
Q.  What effort did DCJ make to learn from the five 
prosecutors  offices the mailings that were returned as 
undeliverable to those offices, if any? 
 
A.  I had heard from some of them that they were 
receiving envelopes back but I did not ask them to give 
me a listing of which envelopes were returned to them. 
 
[T4, page 27, line 22 to page 28, line 9.] 

 
 DAG Mitchell also testified that Exhibit S-97, a memorandum, dated 

December 1, 2017, was sent by SDAG Robert Czepiel, Jr. to all County 

Prosecutors and all County Prosecutors Liaisons.  That memorandum attached 

a letter, dated November 3, 2017, sent by SDAG Czepiel to all County 
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Prosecutors, concerning the allegations and indictment against Sergeant 

Dennis, attached the Order issued by Special Master Lisa, in State v. Cassidy, 

dated November 2, 2017, see Exhibit S-98, granting the State s motion for a 

stay of proceedings in other courts that raise issues potentially affected by the 

Supreme Court s ultimate determination in this matter, i.e. a DWI prosecution 

in which a BAC reading serviced from an Alcotest device calibrated by 

coordinator Marc Dennis[,]  and the Order issued by Judge Lisa on November 

28, 2017, supplementing the November 2, 2017 Order, see Exhibit S-100, 

which provided as follows: 

 1.  In any proceeding in any court involving a 
prosecution, conviction or sentence for a DWI offense 
for which the offense date was between January 1, 2008 
and September 30, 2016, it shall be the affirmative 
obligation of the prosecutor in that proceeding to 
determine whether or not the defendant provided a 
breath sample on an Alcotest device that had been 
calibrated by coordinator Marc Dennis, and to produce 
documentary evidence of that determination to the 
defendants and the court; 
 
 2.  In any proceeding in any court involving a 
prosecution for an offense in which a prior DWI 
conviction constitutes a predicate offense to enhance 
the gradation or applicable punishment in that 
subsequent prosecution for another charge, or involving 
a sentence emanating from such a case that has been 
adjudicated, it shall be the affirmative obligation of the 
prosecutor in that proceeding to determine whether or 
not the defendant provided a breath sample on an 
Alcotest device that had been calibrated by coordinator 
Marc Dennis in that prior DWI case, and to produce 
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documentary evidence of that determination to the 
defendant and the court; 
 
 IT IS FURTHER ORDERED that the Attorney 
General shall forthwith provide a copy of this order to 
all county and municipal prosecutors. 

 
In his Exhibit S-96, December 1, 2017 memorandum, SDAG Czepiel 

outlined the requirement in paragraph 1 of Judge Lisa s November 28, 2017 

Order in Exhibit S-100, and then stated: 

This requirement can be satisfied by obtaining and 
producing the four calibration documents generated by 
the Alcotest during the calibration process.  Because a 
proceeding  is any matter that is pending, if a 

defendant files a motion after sentencing (e.g., a motion 
to stay the sentence, a motion to withdraw their guilty 
plea, a municipal appeal, etc.), the case would then be 
considered a proceeding  that triggers the prosecutor s 
affirmative obligation to make that determination and 
produce the required documentation.  However, the 
prosecutor is not required to look through every closed 
case within this timeframe. 

 
In that letter, SDAG Czepiel then addressed the State s obligation set forth in 

paragraph 2 of the November 28, 2017 Order, stating: 

Please note that such matters may include Driving 
While Suspended offenses under both N.J.S.A. 39:3-40 
and 2C:40-26 if the predicate offense is a Dennis-
related DWI.  In short, the affirmative obligation 
imposed by paragraph two of the Supplemental Order 
to determine whether the underlying DWI is a Dennis-
related case impacts all pending DWI and DWS cases 
throughout the state, regardless of where the pending 
proceeding is located. 
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 The December 1, 2017, Exhibit S-96, memorandum also notes that 

because a second or subsequent DWI offense could occur anywhere in the 

State, the DCJ was providing every County Prosecutor s Office a master list of 

the names or every individual who was identified as having provided a breath 

sample on an Alcotest Instrument that had been calibrated by Sergeant Dennis.  

It noted a meeting of those Assistant Prosecutors who are the Municipal 

Prosecutors Liaisons was scheduled for December 5, 2017, where a thumb 

drive of that master list would be distributed.   

DAG Mitchell testified that meeting took place on December 5, 2017, 

and thumb drives of the master list were distributed to the attendees.  She 

stated that because not all Municipal Prosecutor Liaisons attended that 

meeting, SDAG Czepiel sent letters, dated December 6, 2017, to the 

Prosecutors  Offices in Essex, Atlantic, Cape May, Cumberland, Ocean, 

Sussex, Union, and Warren Counties, enclosing a thumb drive containing the 

Excel Spreadsheets in Exhibits S-91 and S-83, as well as list of Municipal 

Codes (also contained in Exhibit S-101) to aid in the locations of arrests listed 

in S-91 and S-83.  

 DAG Mitchell acknowledged that the Court s November 2018 decision 

in State v. Cassidy, ordered the State to notify all affected defendants of our 

decision that breath test results produced by Alcotest machines not calibrated 
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using a NIST-traceable thermometer are inadmissible, so that they may take 

appropriate action.   235 N.J. 482, 498 (2018).  Accordingly, she testified the 

DCJ drafted a form letter that was sent to County Prosecutors in the five 

principal Counties, in an email dated December 14, 2018, see Exhibit S-80, 

asking them to mail that form letter to the addresses of the individuals set forth 

in Exhibits S-84 through S-88.  That email also requested them to keep any of 

the letters that might be returned to you so that we can show we did attempt to 

notify these individuals, should the issue arise.   That form letter, also signed 

by SDAG Czepiel, is dated January 24, 2019, addressed To Whom It May 

Concern,  referencing Notice regarding your DWI case,  and states, as 

follows: 

 You are being provided this notice according to 
State v. Eileen Cassidy, No. 078390, A-58-16 (N.J. 
Nov. 13, 2018), so please read this letter carefully as 
you may be entitled to file a motion for post-conviction 
relief pursuant to N.J. Court Rule 7:10-2.  Court records 
indicate you may have been arrested and/or convicted 
of Driving While Intoxicated ( DWI ) between 2008 
and 2016.  If you were convicted of DWI and gave a 
breath test sample on an affected Alcotest instrument, 
you may be entitled to post-conviction relief. 
 
 A letter was previously mailed to you advising 
that legal proceedings were underway in State v. Eileen 
Cassidy, regarding a New Jersey State Police sergeant 
who calibrated several Alcotest instruments and who 
failed to follow the proper protocol.  The legal 
proceedings are completed.  The Court found that the 
sergeant s failure to follow the established protocol 
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aversely affected the scientific reliability of breath tests 
taken on Alcotest instruments calibrated by him, and 
ruled that the results from those instruments are 
inadmissible in court.  Therefore, if you gave a breath 

sample on an Alcotest instrument calibrated by this 

sergeant, the results of those breath tests cannot be 

used as evidence in your DWI case, and you might 

be entitled to post-conviction relief. The 
Administrative Office of the Courts will be setting up 
procedures for those potentially affected individuals to 
seek post-conviction relief.  Until such time that these 
procedures are established, you may contact the 
municipal court where your case was handled if you 
believe that you might be entitled to relief.  You may 
consult with a private attorney or municipal public 
defender, if available, to determine whether you are 
entitled to relief and/or what action if any you should 
take. 
 
[See Exhibit S-80.] 

 
 DAG Mitchell testified the DJC used the same subject-to-address 

matches set forth in Exhibit 76A for those individuals who had been arrested 

in Burlington, Essex, Hudson, Hunterdon and Mercer Counties to mail the 

January 14, 2019 notice letter.  Those notification letters were also prepared 

and mailed by Holly Lees, an Executive Administrative Assistant in the DCJ.  

DAG Mitchell testified she was not aware as to how many of those mailed 

notice letters were returned as undeliverable. 

 DAG Mitchell also testified that she contacted Paul Kramel, who works 

in the Communications Section of the Office of the Attorney General, and at 

her request, in beginning of 2019, Mr. Kramel placed the January 14, 2019 
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notice letter, as well as a listing of the locations of Alcotest Instruments 

calibrated by Sergeant Dennis, onto the Attorney General s website. 

 When asked whether there was ever a distinction made, in the Excel 

Spreadsheets created and distributed, between a Driving While Intoxicated 

offense heard in Municipal Court or in the Superior Court as part of an 

Indictment, DAG Mitchell stated: 

We never did.  The people that were on the spreadsheets 
were only those who gave breath samples on 
instruments that were calibrated by Sergeant Dennis.  
We never looked at whether or not they were charged 
in Municipal Court or Superior Court.  It was just if 
they gave a breath sample on an instrument calibrated 
by Dennis. 
 
[T4, page 45, lines 8-14.] 

 
 On cross-examination by Mr. Gold, DAG Mitchell was shown Exhibit S-

148, the Excel Spreadsheet received by the DCJ from the Alcohol Drug 

Testing Unit (ADTU) of the New Jersey State Police, entitled 

5925_Spreadsheet_Final,  which contains 27,833 Subject Rows and 21 

Columns on information as to each Row.  DAG Mitchell again verified that 

none of those Columns contain the identity of the Coordinator who performed 

the calibration of the Alcotest Instruments, listed in Column B, on the date set 

forth in Column C.  It was noted, however, that 5925  listed in the title of the 

Exhibit S-148 Spreadsheet, is the badge number of Sergeant Marc Dennis.  
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DAG Mitchell acknowledged there may be individuals on those 27,833 Rows 

that are duplicates, appearing more than once because of multiple breath test 

attempts. 

 DAG  Mitchell was again shown Exhibit S-90, which she stated 

contained the same information as contained in the Excel Spreadsheet 

designated as Exhibit S-148.  Referring to the second Sheet in Exhibit S-148, 

the SQL Statement,  which was printed and separately marked as Exhibit 

DB-13,10 DAG Mitchell verified that the number of Columns of information 

available for each breath test attempted from a private search of the Alcotest 

Inquiry System database, is 310. 

 In reviewing the nineteen (19) Alcotest Instrument Serial Numbers listed 

in the SQL Statement in Exhibit DB-13, DAG Mitchell agreed that the listing 

of those Serial Numbers in Column B on Exhibit S-148, ended with Row 3616, 

and the remaining Alcotest Serial Numbers appearing in Column B, Rows 

3617 through 27834, were not contained on the printout of the SQL Statement 

Sheet (Exhibit DB-13) of Exhibit S-148.  DAG Mitchell testified she was not 

aware how the query to obtain the Exhibit S-148 Excel Spreadsheet was 

prepared. 

 
10  During the hearing, this Exhibit was referred to as DB-12, but it is actually 
DB-13. 
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 In State v. Chun, 194 N.J. 54, 72-73 (2008), the Court recognized that 

the Alcotest Instrument is programmed to require that a test subject produce a 

breath sample that meets four following minimum criteria before the sample is 

considered to be sufficient for purposes of deriving an accurate test result: (1) 

minimum volume of 1.5 liters; (2) minimum blowing time of 4.5 seconds; (3) 

minimum flow rate of 2.5 liters per minute; and (4) that the IR measurement 

reading achieves a plateau (i.e., the breath alcohol does not differ by more than 

one percent in 0.25 seconds).  However, the Court agreed with the report 

issued by Special Master, Judge Michael Patrick King, finding there was 

credible evidence to support lowering the minimum breath volume from 1.5 to 

1.2 liters for women over the age of sixty.  The Court also noted: 

 Although an Alcotest operator has several 
options if the device reports that the test sample is 
inadequate, the fact remains that one of them, refusal, 
carries with it the possibility of severe sanctions.  See 
N.J.S.A. 39:4-50.4a. In the face of abundant evidence 
in the record that there is an identifiable group in the 
test population who may be physiologically incapable 
of complying, the risk of permitting the device to reject 
samples from members of that group and, by extension, 
authorizing the issuance of a summons for refusal, is 
unjust. 
 
[194 N.J. at 77-78.] 

 
The Chun Court then entered an Order, which provided, in part, that the: 
 

Alcotest 7110 MKIII-C with New Jersey Firmware 
version 3.11 is sufficiently scientifically reliable, and 
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the Alcohol Influence Report (AIR) which sets forth the 
results of breath tests is admissible as evidence of blood 
alcohol content (BAC), except that: 
 
   *   *   *   * 
 
(3) in each prosecution involving any woman who, at 
the time of the alleged offense, was over the age of sixty 
and for whom an AIR was generated with an error 
message evidencing a breath sample of inadequate 
volume, the AIR shall not be admissible as evidence in 
a prosecution for refusal, see N.J.S.A. 39:4-50.4a, 
unless the woman also provided another breath sample 
of at least 1.5 liters; 
 
   *   *    *    * 
 
B. The firmware shall utilize minimum breath sample 
criteria as follows: (1) minimum volume of 1.5 liters 
for all test subjects except for women over sixty years 
of age, for whom the minimum volume shall be fixed at 
1.2 liters; (2) for all subjects, regardless of age or 
gender, the minimum criteria shall also include (a) a 
minimum 4.5 second blowing time; (b) a minimum flow 
rate of 2.5 liters per minute; and (c) a plateau as 
established by the infrared (IR) measure which does not 
differ by more than one percent in 0.25 seconds[.] 
 
[194 N.J. at 150-52.] 

 
And, in State v. Chun, 215 N.J. 489 (2013), on the defendants  application for 

an order in aid of litigant s rights under R. 1:10-3, the Court entered an Order 

that provided, in part: 

 4.  IT IS ORDERED that, in addition to the 
directive in paragraph in Paragraph 1(A)(3) of this 
Court s March 17, 2008, Order, concerning the 
admissibility of Alcotest results for women over the age 
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of 60 in prosecutions for refusal, see N.J.S.A. 39:4-
50.4a, if the only evidence of refusal is the inadmissible 
AIR [Alcohol Influence Report], such women may not 
be charged with, prosecuted for, or convicted of that 
offense. 
 
[215 N.J. at 492.] 

 
 On cross-examination, DAG Mitchell, upon reviewing the Court s 

decision in Chun, confirmed that when obtaining a breath sample from a 

subject, the Alcotest Instrument requires the subject to blow into the receptacle 

at least 1.5 liters of air for at least 4.5 seconds.  However, she acknowledged 

that the Court has ruled that for women over the age of 60, the acceptable 

minimum volume of air is 1.2 liters, and because the firmware of Alcotest  

Instruments has not been modified to account for that difference, women over 

the age of 60 who have not reached the minimum volume of 1.5 liters cannot 

be charged with a refusal, and operators of Alcotest Instruments have been 

trained not to charge such a subject with refusal. 

 Mr. Gold then displayed Exhibit DB-19, an Excel Spreadsheet he created 

by sorting the data contained in Exhibit S-148, the Spreadsheet entitled 

5925_Spreadsheet_Final  by rearranging the columns.  The Spreadsheet he 

created, as DB-19, is entitled DB-19 courtesy import of DB-17 into MS Excel 

format (27,833 sorted DL_Last_First_ArrestDate_ArrestTime).  Among the 

sorted Columns are: Column A, the corresponding Row Number in Exhibit S-
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148; Column F, the subject s last name; Column G, the subject s first name; 

Column H, the arrest date of the subject; Column J, the Summons Number; 

Column K, the subject s driver s license; Column L, the location of the 

Alcotest Instrument on which the breath test was attempted; Column M, the 

Final Error,  if any; Column N, the End Result,  as to whether a BAC 

Reading was obtained; and Column O, the serial number of the Alcotest 

Instrument on which the breath test was attempted.   

 DAG Mitchell was then shown the subject entries  

 on Rows 12 and 13 of Exhibit DB-19, which correspond to Rows 26,279 

and 25,045 on Exhibit S-148 (also S-90).11   Those entries, on both 

Spreadsheets, show the same arrest date and summons number, and that  

 was first brought to Freehold Township for a breath test 

on Alcotest Instrument ARXC-084, but the control test failed, and then was 

brought to Freehold Borough for a breath test on Alcotest Instrument ARXC-

0067, which produced a Blood-Alcohol Content reading of 0.144.  However, 

both Rows also show, in Column K, blank spaces as to whether he had a 

Driver s License.  DAG Mitchell acknowledged that this would be a subject 

she would have wanted to notify because a BAC reading had been obtained.  

 
11  Exhibit DB-19 lists the corresponding Rows on Exhibit S-148 (also on 
Exhibit S-90), as 26,278 and 25,044, but they are actually one Row off, and 
are Rows 26,279 and 25,045. 
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However, this is an example where Mr. Prather, according to his testimony, in 

attempting to match subjects-to-addresses contained on Exhibit S-148 (or S-

90), would have resulted in him deleting those entries because he would not 

have been able to find an address for  in the ATS 

database without a driver s license number to cross-check.  In fact, the court 

has reviewed Exhibit S-91, the Excel Spreadsheet prepared by DAG Mitchell, 

sent to the AOC to find subject-to-address matches, and Row 18,653 does 

contain the name of  as being included on the list 

sent to the AOC for that purpose.  Moreover, his name is not included in either 

Sheet of Exhibit S-85, the Alcotest Spreadsheet entitled Spreadsheet from 

AOC_Monmouth County Only,  which was received from the AOC as subject-

to-address matches.  Accordingly, this is an example of a subject who was 

requested to provide a breath sample on an Alcotest Instrument calibrated by 

Sergeant Dennis, a BAC reading was obtained, but he was not provided mailed 

notice in accordance with the Court s decision in State v. Cassidy, 235 N.J. 

482, 498 (2018), directing the State to notify all affected defendants of our 

decision that breath test results produced by Alcotest machines not calibrated 

using a NIST-traceable thermometer are inadmissible, so that they may take 

appropriate action.      
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 Another example on Rows 25 and 26 on Exhibit DB-19 is  

.  The corresponding Rows on Exhibit S-148 (and S-90) are 

6569 and 6570.12  Both tests were conducted on Alcotest Instrument ARTL-

0015, an Instrument calibrated by Sergeant Dennis. He was tested twice, on 

July 13, 2015, on that Instrument, at the Sayreville Borough Police Station.   

The first test produced an end result of Mouth Alcohol,  and the second test 

produced a BAC reading of 0.147.  Again, Row 5004 on Exhibit S-91, the 

Excel Spreadsheet sent by the DCJ to the AOC, contains the name of  

, but because there was no driver s license entry on Column 

M of Exhibit S-91, his name did not appear as a subject-to-address match on 

either Sheet of Exhibit S-83 or on Exhibit S-84 and, thus was not mailed notice 

in accordance with Cassidy, 235 N.J. at 498. 

 Upon a further review of Column K, Driver s License Number  on 

Exhibit DB-19, DAG Mitchell acknowledged there were numerous examples 

of Rows where no driver s license was contained in that Column, but there 

were BAC readings listed on many in Column N, End Result,  on those 

Rows, and because there was no driver s license, on an improper entry listed 

 
12  Again, Exhibit DB-19 lists the corresponding Rows on Exhibit S-148 (also 
on Exhibit S-0) as 6,568 and 6,559, whereas they are actually Rows 6,569 and 
6,560. 
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thereon, the AOC was unable to obtain subject-to-address matches, resulting in 

no mailed notices being sent to them.  

  As to all these examples, DAG Mitchell acknowledged they would not 

have been sent mailed notices, but noted that notice of the Court s decision in 

Cassidy was posted on the website of the Attorney General and the websites of 

the Prosecutors of both Counties.  

 DAG Mitchell was also asked to review Rows 328, 329, and 330 on 

Exhibit DB-19.  All three Rows relate to attempted breath tests of the subject 

 on July 21, 2014.  Row 328 concerns an attempted breath test 

on Alcotest Instrument ARWC-0062, located at the Scotch Plains Police 

Station, with the end result in Column M being Subject Refused.   Row 329 

documents an attempted breath test on Instrument Alcotest Instrument ARWC-

0069, located at the Plainfield Police Department, with an end result in 

Column M of Subject Refused,  and Row 330 shows an attempted breath test 

on that same Alcotest Instrument in Plainfield Police Station with an end result 

in Column M of Control Test Failed.   In all three Rows, no driver s license 

number is listed on Column K.  These same entries are contained in Exhibit S-

148 as Rows 16,519, 16,775 and 16,776.13  DAG Mitchell acknowledged she 

 
13  As noted, Exhibits S-148 and S-90 are Excel Spreadsheets containing the 
same information concerning subjects who had been arrested, charged with 
DWI, and were requested to provide breath samples on Alcotest Instruments, 
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did not include this subject in Exhibit S-91 because there was no BAC reading 

obtained on any of those three attempted breath tests.  She iterated her task in 

reviewing Exhibit S-90 (also Exhibit S-148), was to identify those subjects 

who had provided breath samples on Alcotest Instruments calibrated by 

Sergeant Dennis where an evidential BAC reading had been obtained based on 

the breath samples provided.  Here, all three attempts to obtain breath samples 

from  did not produce a BAC reading and, accordingly, were 

not included in Exhibit S-91, the Excel Spreadsheet prepared by DAG 

Mitchell, and sent by the DCJ to the AOC, seeking mailing addresses so that 

notices of the Indictment of Sergeant Dennis and the then-pending Cassidy 

case could be sent.   

 DAG Mitchell testified further that, when reviewing Exhibit S-148, 

where attempts to obtain breath samples from subjects on Alcotest Instruments 

that had been calibrated by Sergeant Dennis did not result in a BAC reading, 

the basis for any DWI conviction could not have been an inadmissible BAC 

reading and, thus, was not affected by the miscalibration of the Alcotest 

Instrument by Sergeant Dennis.  She did acknowledge that in a refusal 

prosecution for a violation of N.J.S.A. 39:4-50.4a, The Implied Consent 

 

pursuant to the Implied Consent Statute, N.J.S.A. 39:4-50.2, that had been 
calibrated by Sergeant Marc Dennis. 
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Statute, the Alcohol Influence Report (AIR) produced by an Alcotest 

Instrument stating Subject Refused  is admissible.   

 Mr. Gold also displayed Rows 13,879 and 16,846 on Exhibit S-148 (also 

on Exhibit S-90), pertaining to two attempts to provide breath samples from 

the subject  on October 3, 2015. Rows 13,879 and 16,846 on 

both Exhibits contain the same Arrest Date and Summons Number in Columns 

A and P, respectively.14  Column M on both Rows show no entry for his Driver 

License Number.  Row 13,879 documents an attempt to obtain breath samples 

from  on Alcotest Instrument ARWA-0176, located at the Fanwood 

Police Station, with an Error Message in Column T, stating Subject Refused.   

Row 16,846 shows an attempt to obtain breath samples from  on 

that same date, using Alcotest Instrument ARWC-0069, located at the 

Plainfield Police Station, with an Error Message in Column T, Stating Control 

Test Failed.  Both Instruments were identified as having been calibrated by 

Sergeant Dennis. 

 Upon reviewing these two Rows relating to the testing of , 

DAG Mitchell testified she assumes that when the Control Test failed on the 

attempt to obtain breath samples on Alcotest Instrument ARWC-0069 at the 

 
14  The Transcript, T4, page 185, lines 13-14, refers to Rows 13,878 and 
16,845, which is incorrect. 
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Plainfield Police Station,  was transported to the Fanwood Police 

Station for breath sample testing on Alcotest Instrument ARWA-0176, where 

the operator reported that he had refused to submit to the taking of breath 

samples for analysis by that Instrument.  DAG Mitchell acknowledged that 

these two Rows on Exhibit S-148 (also on Exhibit S-90) were eliminated by 

her, and are not contained on Exhibit S-91 because no evidential BAC reading 

had been obtained.  Moreover, even if they had been contained on Exhibit S-

91, Mr. Prather from the AOC would have eliminated them from his subject -

to-address search because there was no driver s license number listed for  

.  DAG Mitchell also noted that when the matter went before 

the Municipal Court on the refusal charge, defendant or his counsel would 

have been entitled to receive the Alcohol Influence Reports concerning both 

attempted breath tests, which would document the number of attempts to 

obtain breath samples and the reason for the failure of the control test.  

 During cross-examination, Mr. Gold then displayed Rows 12,864 and 

23,756 on Exhibit S-148 (also on S-90), pertaining to the arrest of the subject 

.15   Here, Columns A, M, and P, on both Rows, contain the 

same arrest date, Driver s License Number, and Summons Number.  Row 

 
15  Again, T4, page 191, line 18 states the Rows for  are 12,863 and 
23,755, which are incorrect. 
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12,864 shows there was an attempt to obtain a breath sample from  

on Alcotest Instrument ARWA-0171, located at the New Jersey State Police 

Station in Holmdel, and Column T reported there was a Control Test Failure.   

Row 23,756 documents there was also an attempt to obtain breath samples 

from  on Alcotest Instrument ARXB-0066, located at the Holmdel 

Police Station, and Column T reported that Subject Refused.   DAG Mitchell 

acknowledged both Instruments had been calibrated by Sergeant Dennis and, 

for the same reasons, these Rows were eliminated by her from inclusion in 

Exhibit S-91 because no evidential BAC reading was obtained on either test.  

Accordingly, there was no attempt to find an address for  or notify 

him concerning the miscalibration of those Instruments by Sergeant Dennis, or 

the issues pending before, or decided by, the Court in Cassidy. 

 Mr. Gold also displayed for DAG Mitchell Rows 2407 and 240816 on 

Exhibit S-148 (also on S-90), pertaining to two attempts to obtain breath 

samples from subject , both for analysis on Alcotest 

Instrument ARRL-0019, located at the Woodbridge Township Police Station, 

on June 15, 2011, with Row 2407 reporting a Mouth Alcohol  error in 

Column T, and Row 2408 reporting Test Terminated  in Column T, with no 

 
16  T4, page 194, line 13, states the Rows for  are 2,407 and 
2,406, which are also incorrect. 

645 



94 
 

evidential BAC readings reported in Column U on either Row.  DAG Mitchell 

acknowledged these Rows were eliminated by her when creating Exhibit S-91 

because there were no BAC readings obtained.  She also agreed that more 

information from a query of the Alcotest Inquiry System database of all 310 

Columns of available  information, could have reflected how many attempts at 

providing breath samples were made, the breath volume or blowing length of 

any such attempts, and whether a single acceptable reading (two are required 

for an Instrument to report a final BAC reading) was obtained. 

 DAG Mitchell was then referred to Rows 25,150 and 25,151 on Exhibit 

S-148 (also on Exhibit S-90), pertaining to subject .17  The 

Arrest Date, Location of the Alcotest Instrument, Driver License Number and 

Summons Number in Columns A, D, M, and P, respectively, are all the same.  

Both attempted tests were on Alcotest Instrument ARXC-0069.  Row 25,150 

reported the Final Error message Ambient Air Check Error  in Column T, and 

Row 25,151 reported the Final Error message of Subject Refused.   That 

Instrument had been calibrated by Sergeant Dennis, and Column U did not 

report a BAC reading.  DAG Mitchell explained that, prior to a breath test, the 

Alcohol Instrument analyzes the surrounding air to verify it contains no 

 
17  T4, page 196, refers to those as Rows 25,149 and 25,150, which Mr. Gold 
stated is probably one off the Excel Spreadsheet[,]  and he is correct.  The 
actual Rows reviewed from  are 25,150 and 25,151. 
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alcohol and if, for example, hand sanitizer containing alcohol is used before 

the attempted test, the error message Ambient Air Check Error  will appear, 

preventing the receipt of breath samples.  Again, DAG Mitchell verified that 

these Rows were eliminated by her in creating Exhibit S-91 because no 

evidential BAC reading had been obtained. 

 DAG Mitchell was then shown Rows 3,686 and 6,409 in Exhibit S-148 

(also contained on Exhibit S-90) pertaining to subject .18  Again, 

the same Arrest Date, Driver s License Number and Summons Number appear 

on both Rows in Columns A, M, and P, respectively.  In Row 3686, an attempt 

was made to have  provide breath samples on Alcotest Instrument 

ARSC-0059, located at the South Amboy Police Station, with the Final Error 

message Subject Refused  appearing in Column T.  In Row 6,409, an attempt 

was made to obtain breath samples from  on Alcotest Instrument 

ARTL-0015, located at the Sayreville Borough Police Station, with the Final 

Error Message, Control Test Failed  appearing.  Again, both breath sample 

attempts were on Instruments that had been calibrated by Sergeant Dennis, and 

no evidential BAC readings were reported in Column U.  DAG Mitchell again 

 
18  T4, page 197, lines 17-18, state the Rows as 6,408 and 4,685 on Exhibit S-
148.  Those are incorrect, the correct Rows being 3,686 and 6,409. 
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stated these Rows were eliminated by her in creating Exhibit S-91 because no 

BAC readings had been obtained. 

 Mr. Gold also displayed and questioned DAG Mitchell concerning a few 

other Row entries in Exhibits S-148 also appearing on the same Rows in 

Exhibit S-90, with the same responses from DAG Mitchell that, where no 

evidential BAC reading was obtained, those Rows were not included by her in 

creating Exhibit S-91. 

  DAG Mitchell explained that when conducting a breath test on an 

Alcotest Instrument, depending on the circumstances that occur, when breath 

samples are not sufficient to produce an evidential BAC reading, the Operator 

of the Instrument has the option of choosing Test Terminated,  or Subject 

Refused  as the End Result that is then reported on Column U.  

 This line of questioning of DAG Mitchell is based on the position 

asserted by the Defendant-Respondent and Amici, the New Jersey State Bar 

and Office of the Public Defender that in instances where an Alcotest 

Instrument has been calibrated by Sergeant Dennis and an error message 

produced by that Instrument resulted in no BAC reading being obtained, that 

case should be deemed to have been included as one affected by the Court s 

decision in State v. Cassidy.  They contend an Alcotest Instrument that had not 

been properly calibrated cannot function properly and, thereby, the conclusion 
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by the operator of the test that a subject had refused to submit to a breath test, 

was suspect, entitling that subject, if convicted of a refusal, to make an 

application for post-conviction relief.  The State has contended that the Court s 

decision in Cassidy only permits post-conviction relief applications where a 

subject was convicted, by plea or trial, of Driving While Intoxicated, or some 

other offense, based on the existence of an evidential BAC reading obtained 

from breath samples provided on an Alcotest Instrument that had been 

calibrated by Sergeant Dennis.   

 DAG Mitchell was then questioned by Mr. Gold concerning Exhibit S-

82B, the Excel Spreadsheet entitled Defendants who received notice letter 

from DCJ,  which contains 6 Sheets.  This Spreadsheet concerns notice letters 

that were sent to subjects who had been asked to provide breath samples on 

Alcotest Instruments that were not located in any of the 5 principal Counties 

(Middlesex, Monmouth, Ocean, Somerset and Union).  She acknowledged that 

the subjects listed in those Sheets of Exhibit S-82B were mailed notice letters 

directly by the Division of Criminal Justice to the addresses contained in 

Exhibit S-83. 

Mr. Cooke, counsel for Defendant-Respondent Zingis, questioned DAG 

Mitchell concerning Exhibit S-96, the form notification letter signed by 

Supervising DAG Robert Czepiel in 2017, which was sent to all County 

649 



98 
 

Prosecutors and all Municipal Prosecutor Liaisons.  DAG Mitchell explained 

that letter attached the November 3, 2017 letter, see Exhibit S-97, sent 

regarding the allegations against Sergeant Dennis and the then-pending case of 

State v. Cassidy, and also attached the November 2, 2017 Order issued by 

Special Master, Judge Lisa, see Exhibit S-98, granting a stay of proceedings in 

other courts that raised issues potentially affected by the ultimate decision of 

the Court in the Cassidy matter, and that  Exhibit S-96 also attached Judge 

Lisa s Supplemental Order issued on November 28, 2017, see Exhibit S-100, 

discussed  infra.  

DAG Mitchell identified, Exhibit DZ-2, which is a letter signed by 

SDAG Robert Czepiel, dated June 29, 2018, addressed to all County 

Prosecutors and all County Municipal Prosecutor Liaisons, notifying them that 

until the Court issues its decision in Cassidy, Judge Lisa s Orders entered on 

November 2, 2017 and November 28, 2017, remained in effect.  DAG Mitchell 

testified those Orders expired after the Court issued its decision in State v. 

Cassidy, 235 N.J. 482 on November 23, 2018.  She explained that, thereafter, 

any conviction for Driving While Intoxicated that was based on an evidential 

BAC reading from an Alcotest Instrument that had been calibrated by Sergeant 

Dennis, could be challenged because that reading was determined by the Court 

to be inadmissible. 
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On questioning by Mr. Noveck, DAG Mitchell stated when she received 

the Excel Spreadsheet in Exhibit S-148 (also Exhibit S-90) from the Alcohol 

Drug Testing Unit (ADTU) of the New Jersey State Police, she assumed it 

contained a listing of all subjects identified, from a query of the Alcotest 

Inquiry System database, as having been asked to provide breath samples on 

an Alcotest Instrument that had been calibrated by Sergeant Dennis. 

Mr. Noveck then displayed Exhibit S-27, the September 16, 2022 

certification executed by DAG Mitchell.  In that certification, DAG Mitchell 

states Sergeant Dennis became a Coordinator, authorized to perform 

calibrations on Alcotest Instruments, effective November 8, 2008, and that the 

last calibrations performed by Sergeant Dennis were on or about October 9, 

2015.  Since calibrations must be performed on each Alcotest Instrument every 

six months, she concluded the last date a defendant could have provided breath 

samples on an Instrument calibrated by Sergeant Dennis would have been 

approximately April 9, 2016.  In that certification, she noted the ADTU did not 

maintain a list of the locations and dates of Alcotest Instruments calibrated by 

the Coordinators during the time period Sergeant Dennis was performing 

calibrations and, although calibration documents were left with the agency in 

which the Alcotest Instrument was located, Coordinators were not required to 

maintain a copy of the calibrations documents.  Therefore, the ADTU did not 
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have copies of documents concerning calibrations performed by Sergeant 

Dennis.   

In Exhibit S-27, DAG Mitchell certified that based on discussions with 

representative of the ADTU and the Office of Forensic Science (OFS) within 

the New Jersey State Police, it was determined the Information Technology 

Bureau (ITB) would be able to create a list of all subjects who had been 

requested to provide breath samples on an Alcotest Instrument calibrated by 

Sergeant Dennis by conducting a search and query of the Alcotest Inquiry 

System database.  DAG Mitchell again noted the result was the creation of 

Exhibit S-148, the Excel Spreadsheet entitled 5925_Spreadsheet_Final.xslz,  

which was provided to the DCJ by the ADTU in 2016, containing the names of 

27,833 subjects.  As testified during direct examination, DAG Mitchell 

certified, in Exhibit S-27, she deleted all subject rows where no evidential 

BAC reading was obtained, during the attempted breath testing, in Column U 

of Exhibit S-148, resulting in 20,667 individuals remaining who had provided 

breath samples on an Alcotest Instrument calibrated by Sergeant Dennis and 

were thus potentially affected by his conduct.  As noted, that adjustment of the 

Excel Spreadsheet contained in Exhibits S-90 and S-148 became Exhibit S-91, 

which was ultimately sent to Judge Grant in September 2016, along wi th a 
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county-by-county breakdown of those 20,667 subjects in five separate Excel 

Spreadsheets, seeking addresses for those 20,667 subjects.   

Referring to paragraphs 34 and 35 of Exhibit S-27, DAG Mitchell 

explained she also worked with the ADTU and ITB in 2019 to obtain a query 

of the database to create an Excel Spreadsheet of all Solution Changes 

performed on all Alcotest Instruments in the State from November 1, 2008 

through January 9, 2016, in order to isolate solution changes associated with 

calibrations performed by Sergeant Dennis.  The ADTU provided the DCJ with 

Exhibit S-92, the Excel Spreadsheet entitled Spreadsheet_All Solution 

Changes_11-1-08 thru 01-09-16,  which consists of 68,450 Rows of solution 

changes performed during that period, with 130 Columns of information, 

including the solution change date (Column B), the calibration date (Column 

C), and the Alcotest Instrument Serial Number (Column E).  In that 

certification, DAG Mitchell states she used Exhibit S-92 to isolate solution 

changes associated with calibrations performed by Sergeant Dennis to create 

Excel Spreadsheets, separated by county, of the location of Alcotest 

Instruments calibrated by Sergeant Dennis, as well as the dates of those 

calibrations, all of which is contained in Exhibit A to her Exhibit S-27 

certification dated September 16, 2022.  In her subsequent certification, 

Exhibit S-125, dated March 1, 2023, DAG Mitchell corrected various errors in 
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Exhibit A to her Exhibit S-27 certification, which had included some dates and 

locations that Sergeant Dennis performed a solution change that was not 

performed in concert with a calibrations, and she attached a Corrected Exhibit 

A  to Exhibit S-125 to only include instances where Sergeant Dennis 

performed solution changes in conjunction with a calibration.19 

  Mr. Noveck displayed Exhibit S-152 during his questioning of DAG 

Mitchell, which is an Excel Spreadsheet ordered to be created by this court by 

the court on March 29, 2023, entitled Subjectsfrom11052008_06302016,  

containing all subjects who were requested to provide breath samples on 

Alcotest Instruments in New Jersey from November 5, 2008 through June 30, 

2016, consisting of 236,664 Subject Rows and the same 21 Columns of 

information as contained in Exhibits S-148 and S-90.   

Mr. Noveck established, through DAG Mitchell s testimony, that Row 

154,920 on Exhibit S-152 relates to an arrest of  on February 8, 

2009 (Column A), and  provided breath samples on Alcotest 

Instrument ARWF-0356 (Column B), located in Warren Township Police 

Station (Column D), which Instrument was calibrated on January 22, 2009 

(Column C), and a BAC reading of 0.209 was obtained (Column U). Mr. 

Noveck then displayed Exhibit S-90 (also Exhibit S-148), and highlighted 

 
19  A solution change must be performed in conjunction with a calibration.  
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Rows 18,225 through 18,235 for Alcotest Instrument ARWF-0356 (Column 

B), located at the Warren Township Police Station (Column D), and calibrated 

on July 22, 2009 (Column C).  Mr. Noveck then highlighted Rows 18,236 

through 18,242, which showed calibration dates of January 11, 2010 (Column 

C) of Alcotest Instrument ARWF-0356 (Column B) in the Warren Township 

Police Station (Column D), which are all the calibration dates listed for that 

Alcotest Instrument in Exhibit S-90 (also S-148). Referring to Row 1,836 on 

Exhibit S-92, Alcotest Instrument ARWF-0356 (Column E), located at the 

Warren Township Police Station (Column X), was calibrated on January 22, 

2009 (Column C) by Sergeant Dennis (Columns AS through AV).  However, 

there is no  listed on Exhibit S-90 (also Exhibit S-148), despite the 

fact he provided breath samples on an Alcotest Instrument calibrated by 

Sergeant Dennis where an evidential BAC reading result was obtained.  

Accordingly, DAG Mitchell acknowledged  would not have been 

contained on the Exhibits S-91 or S-83 Excel Spreadsheets and, hence, not 

mailed any of the notification letters. 

 Returning to Exhibit S-152, Mr. Noveck highlighted Rows 154,920 

through 154,929, which contain all calibrations of Alcotest Instrument ARWF-

0356 (Column B) in Warren Township Police Station (Column D) on January 

22, 2009 (Column C), and noted it had been established that Sergeant Dennis 
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performed that calibration.  It was confirmed by DAG Mitchell that Row 

154,921 shows that  (Columns E & F) was arrested on March 

1, 2009 (Column A), and tested on that Alcotest Instrument at the Warren 

Township Police Station, which resulted in a BAC reading of 0.209 (Column 

U), and this subject also does not appear on Exhibit S-90 (also Exhibit S-148), 

and also would not have received any of the notification letters.  

 Mr. Noveck then referred DAG Mitchell to Row 154,922 on Exhibit S-

152, pertaining to  (Columns F & G), who was arrested on March 

28, 2009 (Column A), and also provided breath samples on that same Alcotest 

Instrument at the Warren Township Police Station, calibrated by Sergeant 

Dennis, which resulted in an evidential BAC reading of 0.139 (Column U).  

Returning to Exhibit S-90 (also Exhibit S-148), and searching Column E (Last 

Name) for  reveals, on Row 19519 a  was arrested on March 

29, 2009 and asked to provide breath samples on Alcotest Instrument ARWJ-

0013 (Column B), located at the Watchung Borough Police Station (Column 

D), with no driver s license number listed in Column M, and an Ambient Air 

Check Error result appearing in Column T and, hence, no BAC reading 

obtained in Column U.  Other identifying information on both S-90 and S-152 

indicate this is the same individual, even though the arrest dates have a one-

day difference.  DAG Mitchell ultimately agreed, because the summons 
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numbers on both entries matched, that  was arrested and brought first 

to Watchung Police Station for testing and, when that resulted in the Ambient 

Air Check Error, was then transported for testing at the Warren Township 

Police Station, where an evidential BAC reading was obtained.  The one-day 

difference is explained by Column Q on Exhibit S-152, which shows an arrest 

time of 23:54 and Column Q on Exhibit S-90, which shows an arrest time of 

00:54.  In any event, since Row 19519 on Exhibit S-90 (also on Exhibit S-148) 

shows no BAC reading on Column U, DAG Mitchell confirmed that Row 

would have been deleted by her and not be contained on Exhibit S-91.  

Accordingly, no notification letter would have been sent to him either, because 

the entry on Row 154,922 for Warren Township does not appear on Exhibit S-

90 (also S-148). 

 Mr. Noveck then displayed Row 154,925 on Exhibit S-152, which shows 

 (Columns E & F) was arrested on April 25, 2009 (Column A) 

and was requested to provide breath samples on that same Alcotest Instrument 

ARWF-0356 (Column B) at the Warren Township Police Station (Column D), 

calibrated by Sergeant Dennis on January 22, 2009 (Column C), and an 

evidential BAC reading of 0.l94 was obtained (Column U). Returning to 

Exhibit S-90 (also Exhibit S-148), and searching Column E (Last Name) for 

,  discloses that the same  was arrested more than 
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five years later on September 26, 2014 (Column A) and requested to provide 

breath samples on Alcotest Instrument ARTL-0012 (Column B), located at the 

Union Township Police Station with a BAC reading of 0.258 reported on 

Column U.  However, reviewing Exhibit S-81(F), it appears  was 

mailed notification letters at the indicated address, albeit not for the Warren 

Township matter, which is not listed in Exhibit S-90 (also S-148).           

 Mr. Noveck then referenced DAG Mitchell s Corrected Exhibit A 

appended to her March 1, 2023 certification, Exhibit S-125, which states 

Sergeant Dennis performed the calibration on the Alcotest Instrument  ARWF-

0400 located at the Highlands Borough Police Station on March 8, 2012.  

Turning back to Exhibit S-92 (mis-identified in the transcript as S-78), the 

Excel Spreadsheet containing all solution changes from November 1, 2008 

through January 9, 2016, Row 32277 lists the calibration date of March 8, 

2012 (Column C) for Alcotest Instrument ARWF-0400 (Column E) at the 

Highlands Borough Police Station (Column K), performed by Sergeant Dennis 

(Columns AS through AV). Returning to Exhibit S-152, DAG Mitchell 

confirmed that Row 167764 shows an arrest date of March 11, 2012 (Column 

A) for  (Columns E & F), who was asked to provide breath 

samples on Alcotest Instrument ARWF-0400 (Column B), calibrated on March 

8, 2012 (Column C) by Sergeant Dennis, with a BAC reading reported in 
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Column U of 0.058, which is below the legal per se limit.  Turning back to 

Exhibit S-90 (also S-148) and filtering for Instrument ARWF-0400 reveals 

calibrations of that Instrument in Rows 18833 through 19022 (Column B) at 

the Highlands Borough Police Station (Column D), but yet there are no listed 

calibration dates of March 8, 2012, contained in Exhibit S-125.   

 Mr. Noveck also displayed Exhibit S-152, referring DAG Mitchell to 

Row 167771 (mis-stated on the transcript as column 16771 ), pertaining to 

the arrest on April 29, 2012 (Column A) of  (Columns E & F), 

with a request he provide breath samples on Alcotest Instrument ARWF-0400 

(Column B), located at the Highlands Borough Police Station (Column D), 

calibrated by Sergeant Dennis on March 8, 2012 (Column C), with  a resulting 

evidential BAC reading of 0.204 reported in Column U.  Returning to a review 

of Exhibit S-90 (also S-148), there is no Subject Row listed for  

.  Accordingly, not being identified as a subject who provided breath 

samples on an Alcotest Instrument calibrated by Sergeant Dennis on Exhibit S-

90 (also Exhibit S-148), he also would not have been mailed any of the 

notification letters.  

 On re-direct, referring to Exhibit DZ-1, The Draeger Alcotest 7110 

MKIII-C New Jersey State Police User Manual, DAG Mitchell noted that, on 

page 36, the Manual instructs:  
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If a control check fails, the instrument will abort the test 
and report the failure.  Locate the error and compare it 
to the Remedies  section of this guide.  The instrument 
will not proceed until the issue has been resolved and a 
Solution Change  performed.  If the issue continues, 

contact Draeger Safety Diagnostics, Inc. 
 
Referring to pages 40-41 of Exhibit DZ-1, DAG Mitchell also testified there 

about twenty steps that must be taken when performing a solution change, 

noting that when a control test fails, it is reasonable for the arresting officer to 

transport the arrested defendant to a nearby location to have breath samples 

taken on a different Alcotest Instrument, rather than waiting for another 

solution change to be performed. 

 On questioning by Mr. Hernandez concerning mailed notice letters that 

were returned as being undeliverable, DAG Mitchell agreed that a search of 

the ATS and ACS databases by the AOC would have reflected whether 

defendants were represented by counsel during their court appearances.  

However, she stated there were no discussions by representatives of the 

Attorney General s Office with representative of the AOC concerning 

identifying and contacting any attorneys who had represented those defendants 

if the mailed notices were returned as being undeliverable. 

 During additional cross-examination by Mr. Gold, DAG Mitchell was 

again shown Exhibit DB-21, which is an Alcotest 7110 Calibration Record  

for Instrument ARWF-0400, located at the Highland Borough Police Station, 
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dated March 8, 2012, and signed by Sergeant Dennis.  DAG Mitchell 

confirmed this calibration record is also not contained on Exhibit S-90 (also S-

148) or on Exhibit S-91.  Upon being shown, again, Exhibit DB-22, an 

Alcotest 7110 Calibration Record  for Instrument ARWF-0356, located at the 

Warren Township Police Station, dated January 22, 2009, and signed by 

Sergeant Dennis, DAG Michell acknowledged this calibration also does not 

appear on Exhibits S-90 (also S-148) or on Exhibit S-91. 

 Mr. Gold then examined DAG Mitchell concerning Exhibit DB-23, 

which is a PDF spreadsheet file he prepared containing twenty-six (26) subject 

entries concerning requests by those subjects to provide breath samples on 

Alcotest Instrument ARWF-0356, located at The Warren Township Police 

Station, and on Instrument ARWF-0400, located at the Highlands Borough 

Police Station.  Mr. Gold represented he created this spreadsheet by extracting 

the information contained in Exhibit S-152, the Excel Spreadsheet entitled 

Subjectsfrom11052008_06302016,  which contains 236,664 Rows of 

Subjects requested to provide breath samples on all Alcotest Instruments in 

New Jersey from November 5, 2008 through June 30, 2016.  

DB-23 contains the same Columns as in Exhibit S-152, and has added a 

Column entitled not in 27k.   Upon reviewing Exhibit S-152 and Exhibit DB-

23, DAG Mitchell confirmed that none of these Subject Rows are included in 
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the Exhibit S-90 (also S-148) or S-91 Excel Spreadsheets.  The court s review 

of Exhibit DB-23 discloses that subject  appears twice.  His 

first attempt to provide breath samples on Alcotest Instrument ARWF-0356 

resulted in an Ambient Air Check Error, and his second attempt on that same 

Instrument produced an evidential BAC reading of 0.117.  The subject  

 also appears twice. The first breath sample test provided on Alcotest 

Instrument ARWF-0400 produced a BAC reading of 0.125 and the second 

breath test sample provided on that same Instrument produced an evidential 

BAC reading of 0.124.  The subject  also appears twice.  The first 

breath sample test listed   provided on Alcotest Instrument ARWF-0400 

produced an evidential BAC reading of 0.193 and the second breath sample 

test listed on that same Instrument produced a BAC reading of 0.203.  The 

subject  provided breaths samples on Alcotest Instrument ARWF-

0400 which produced a 0  BAC reading.  The attempted breath sample test on 

subject  on Alcotest Instrument ARWF-0400 and on Subject  

 on Alcotest Instrument ARWF-0400 both resulted in the Error 

Messages of Test Terminated,  with no BAC reading recorded.  The 

attempted breath test of subject  on Alcotest Instrument ARWF-

0356 resulted in the Error Message Subject Refused,  as did the attempted 

breath sample tests of  and  on Alcotets 
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Instrument ARWF-0400, and no BAC readings were obtained on those three 

attempted tests.  The attempted breath tests of the remaining subjects on 

Exhibit DB-23 resulted in evidential BAC readings, the court noting the BAC 

readings on the testing of subjects  , and  

 were below the statutory, per se, legal limit.  During her testimony 

concerning this Exhibit, DAG Mitchell affixed her initials verifying these 

Subject Rows are not contained in Exhibits S-90 (also S-148) or S-91 and, 

accordingly, were not identified as individuals who were requested to provide 

breath samples on Alcotest Instruments calibrated by Sergeant Dennis, nor 

were they sent notification letters. 

 Referring DAG Mitchell to Exhibit S-90 (also S-148), Mr. Gold 

highlighted Rows 18,225 through 18,242, which pertain to, in Column B, 

Alcotest Instrument ARWF-0356, located at the Warren Township Police 

Station.  In reviewing Column C, Calibration Date,  DAG Mitchell confirmed 

that none of those columns contained the calibration date of January 22, 2009, 

which is the calibration date of that Alcotest Instrument contained on Exhibit 

DB-23, containing ten (10) subjects who were requested to provide breath 

samples on that Instrument, which was calibrated by Sergeant Dennis.  Exhibit 

DB-23 is a partial extraction from Exhibit S-152.  Stated differently, although 

Exhibit S-152 confirms that Sergeant Dennis calibrated Alcotest Instrument 

663 



112 
 

ARWF-0356 on January 22, 2009, that calibration date is not contained in the 

Exhibit S-90 (also S-148) Excel Spreadsheet sent by the NJSP to the Attorney 

General s Office, which was represented as consisting of all subjects who had 

been requested to provide breath samples on Alcotest Instrument calibrated by 

Sergeant Dennis. 

 Similarly, in reviewing Rows 18,833 through 19,022 on Exhibit S-90 

(also S-148), which pertain to, in Column B, Alcotest Instrument ARWF-0400, 

located at the Highland Borough Police Station, DAG Mitchell confirmed that 

none of those Rows, in Column C, contain the calibration date of March 8, 

2012, which appears on those entries for Instrument ARWF-0400 contained in 

Exhibit DB-23, containing sixteen (16) subjects who were requested to provide 

breath samples on that Instrument.  As noted, Exhibit DB-23 is a partial 

extraction from Exhibit S-152.  Again, although Exhibit S-152 confirms that 

Sergeant Dennis calibrated Alcotest Instrument ARWF-0400 on March 8, 

2012, that calibration date is not contained in the Exhibit S-90 (also S-148) 

Excel Spreadsheet sent by the NJSP to the Attorney General s Office.  

 The court finds the testimony of DAG Mitchell to be credible and 

candid.  During the pendency of the Cassidy litigation, on behalf of the DCJ, 

she properly requested the NJSP to query the Alcotest Information System 

database to provide the DCJ with a list of all subjects who had been requested 
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to provide breath samples on Alcotest Instruments calibrated by Sergeant 

Dennis.  The NJSP represented to the DCJ that the Excel Spreadsheet it 

provided, in Exhibit S-90, fulfilled that request.  As the testimony and 

evidence received in this matter, clearly, it did not.  Nonetheless, it was 

appropriate for DAG Mitchell and the DCJ to, in good faith, rely on that list 

received from the NJSP as properly identifying all individuals who were 

potentially affected by the misfeasance of Sergeant Dennis, in performing their 

subsequent tasks of notifying the Municipal Courts and, thereafter, those 

identified individuals with an address secured from the AOC, of that 

misfeasance, concerning the pending Cassidy litigation, and the Court s 

ultimate decision in that case.   

 Additionally, as discussed more fully, infra., this court finds it was fully 

appropriate for DAG Mitchell and the DCJ to eliminate from Exhibit S-90, the 

list of 27,833 subjects identified as being requested to provide breath samples 

on Alcotest Instruments calibrated by Sergeant Dennis, those Subject Rows 

where the End Result  in Column U did not report an evidential BAC 

reading, which resulted in the creation of the Excel Spreadsheet contained in 

Exhibit S-91, which reduced the 27,833 potentially-affected breath tests by 

7,166, to 20,667 (actually, as testified, to 20,666) breath tests that resulted in 

an evidential BAC reading. 
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 Also in good faith, since the Alcotest Information System database does 

not contain addresses for individuals tested, DAG Mitchell, on behalf of the 

DCJ, properly requested the AOC to perform a search of its databases in an 

attempt to secure addresses for the individuals listed in Exhibit S -91, identified 

as having provided breath samples on Alcotest Instruments calibrated by 

Sergeant Dennis, where an analysis of those samples resulted in the reporting 

of an evidential BAC reading.  No other public database has been identified as 

being more comprehensive in order to complete that task.  Unfortunately, the 

AOC was unable to find either exact or partial subject-to-address matches for 

1,470 of those 20,666 subjects.  Moreover, as will be discussed more fully 

infra., the addresses that were provided by the AOC were those individual s 

addresses that existed between 2008 and 2016.  As noted in my June 21, 2019 

Initial Report to the Court as Special Master in the Cassidy post-conviction 

relief cases, see Exhibit S-31, some people do, periodically, move to a 

different address, and that issue will be discussed more fully in the 

notification  portion of this Report. 

4.  Steven Symogyi 
 
 Steven Somogyi is the Assistant Director of Municipal Court Services in 

the Administrative Office of the Courts (AOC), and testified he has worked in 

the AOC for twenty-nine (29) years.  He oversees the Municipal Court 
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Services Division, and provides support and oversight to more than five 

hundred (500) Municipal Courts throughout the State of New Jersey.20 The 

testimony of Mr. Somogyi is contained in T2, the March 21, 2023 Transcript, 

on pages 111-219. 

 At the direction of Special Master, Judge Lisa, in State v. Cassidy, DAG 

Mitchell contacted Mr. Somogyi and later sent him an email, dated July 14, 

2017, requesting a search of the AOC s database for addresses of the 20,667 

subjects who had been identified by the New Jersey State Police as being 

potentially affected by the misfeasance of Sergeant Dennis.  See Exhibit S-

18A.  As noted, paragraph 4 of Judge Lisa s Case Management Order I, dated 

July 13, 2017, required the State to apprise the court of its efforts to obtain 

addresses for the 20,667 individuals referenced in its motion to appoint a 

Special Master. See Exhibit S-113.   

Mr. Somogyi testified that upon receipt of Exhibit S-91, he requested 

Charles Prather, an independent computer expert who worked with the AOC, 

to perform searches of ATS, the Municipal Court database maintained by the 

AOC, in an attempt to identify and match those individuals contained in 

Exhibit S-91 with addresses contained in that database.  Mr. Somogyi stated he 

 
20  It should be noted that after a distinguished career with the Administrative 
Office of the Courts, Mr. Somogyi has retired, effective August 31, 2023. 
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worked with Mr. Prather to develop a spreadsheet of the address information 

they were able to obtain from those databases for those individuals.   

Once he and Mr. Prather were able to match as many of those subjects to 

actual addresses as possible, Mr. Somogyi sent an email to SDAG Czepiel, 

dated August 10, 2017, attaching the Exhibit S-83 Excel Spreadsheet, 

containing addresses of those individuals contained on Exhibit S-91 for which 

his office was able to match addresses.  See Exhibits S-18B.  Mr. Somogyi 

explained that Mr. Prather and his staff had attempted to match the information 

contained in Exhibit S-91 to a case filed in the ATS and ACS databases by 

utilizing the subjects  names, drivers license numbers, the date of the Alcotest 

testing, location of same, and summons or complaint numbers.  He noted that 

in some instances an arresting officer does not issue the summons until days 

after the arrest and breath testing, making matching more difficult.  

Accordingly, when performing a query of the ATS and ACS databases for 

matches, Mr. Prather provided for the search to include any listings for 

summons issued two days after the date of the arrest.   

Mr. Somogyi also explained that where a defendant is charged with DWI 

as a well as a related, indictable, criminal offense, based on the same incident, 

the case is entered in the criminal Promis Gavel database, and is entered in 

ATS database as a transfer with the notation TRAN.   He did note there were 
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some DWI charges that get transferred to the Superior Court, are resolved 

there, and that disposition does not get entered back into the ATS database.  

Specifically, with a charge of Driving While Suspended, the suspension due to 

a DWI conviction, contrary to N.J.S.A. 2C:40-26, a fourth-degree indictable 

offense, that charge only gets entered into the ATS database if the arresting 

officer has also charged the defendant with the motor vehicle offense of 

Driving While Suspended, contrary to N.J.S.A. 39:3-40 and the 2C:4-26 

charge, simultaneously.  In absence of that circumstance, he explained that 

when a defendant is charged solely with a violation of N.J.S.A. 2C:4-26, and 

that underlying conviction for DWI, upon which the license suspension was 

based, is one potentially affected by the Court s decision in Cassidy, but the 

ATS database would not contain any records concerning the disposition of the 

2C:4-26 case because it never originated in Municipal Court.  However, Mr. 

Somogyi testified that the AOC is able to search for records of defendants who 

were convicted of a violation of N.J.S.A. 2C:4-26, which could potentially be 

matched up to a list of cases potentially affected by State v. Cassidy. 

Mr. Somogyi testified his office was able to provide Mr. Czepiel an 

Excel Spreadsheet on August 10, 2017, entitled Spreadsheet from AOC_All 

Addresses_Alcotest ATS Defendants Matches  full matches and partial  to 

AOC,  which contains two Sheets.  See Exhibit S-83.  As has been noted, 
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Sheet 1 thereof contains 18,249 exact addresses-to-subject matches, and Sheet 

2 contains 947 partial addresses-to-subject matches, which he stated were 

probable matches based on matching most variables utilized in the searches.  

The address information, for each Row, is contained in Column J of each Sheet 

of the Spreadsheet.  As a result, the AOC was able to provide the Attorney 

General s Office with addresses for 19,196 of the 20,667 individuals listed in 

Exhibit S-91, leaving 1,471 subject Rows contained in Exhibit S-91 without a 

matching address.  During cross-examination, Mr. Somogyi acknowledged that 

by setting the two-day criteria for matching summonses from the date of arrest, 

there was a possibility some partial-address matches were not identified. 

However, on further questioning on cross-examination, in circumstances 

where a defendant was arrested and charged with DWI in one municipality, but 

was asked to provide breath samples in another municipality or agency, Mr. 

Somogyi testified the address search his office conducted would still locate a 

match for that defendant under the query criteria utilized because the search 

parameters were the defendant s name, driver s license number, date of arrest, 

and the Alcotest testing information. 

Mr. Somogyi testified his office staff also created Exhibit S-54, which is 

a 621-page listing of Alcotest records with matching tickets in the ATS 

database, listed by subjects in each Municipal Court, and County, containing 
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the name of the defendant, the summons number, the date it was issued, the 

status of the case, and its then-current disposition.  Mr. Somogyi described 

Exhibit S-54 as a document generated in 2017, following Case Management 

Order II, issued by Special Master Judge Lisa dated August 17, 2017, see 

Exhibits S-115 and DB-11, staying the prosecution of Driving While 

Intoxicated cases that were linked to the then Cassidy case, pending issuance 

of an opinion by the Supreme Court.  He stated Exhibit S-54 was created to 

assist Municipal Courts in complying with Judge Lisa s Order by identifying 

potential Cassidy-affected matters pending in their courts. 

Mr. Somogyi also identified Exhibit S-118, a 493-page document, which 

he explained was a sort  of Exhibit S-54 that provided an alphabetical listing 

of those defendants listed in S-54, by name.  He testified S-118 was developed 

by his staff to further assist Municipal Courts in identifying defendants who 

might have a claim, in a pending DWI prosecution, that they had a previous 

Cassidy-affected conviction potentially subject to being vacated. 

Mr. Somogyi testified these lists in Exhibits S-54 and S-118 were 

developed by Mr. Prather, and were based on the original Excel Spreadsheet, 

Exhibit S-91, delivered to the AOC by the Attorney General s Office.  He 

noted that the bulk of the defendants listed in Exhibit S-54 had cases in 

Municipalities within Middlesex, Monmouth, Somerset,  Ocean and Union 
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Counties, with some defendants having cases in Municipal Courts in Atlantic 

County (2), Bergen County (5), Burlington County (5), Camden County (1), 

Essex County (80), Hudson County (3), Hunterdon County (6), Mercer County 

(39), Morris County (6), and Passaic County (1).  Again, these are those cases 

listed where full or partial subjects-to-addresses matches were found by the 

AOC in their databases, and do not include those in Exhibit S-91 where no 

match was found.  

Mr. Somogyi further noted, based on his staff s analysis of those 

defendants who had full and partial address matches, and were thereby 

potentially affected by the Court s decision in State v. Cassidy, there were 

13,608 convictions for DWI for those subjects listed on Exhibit S-83.  Based 

on that determination, following the Court s November 2018 decision in  

Cassidy, notices were prepared and mailed to those defendants, advising them 

of their right to seek post-conviction relief, and providing them with a form to 

complete and file with the court.  Mr. Somogyi identified a portion of Exhibit 

S-55, which is an example of the form of notice mailed to those defendants, 

dated July 14, 2021.  That letter also referred the mailed defendants to the New 

Jersey Judiciary s Cassidy website for more specific information and contained 

forms to utilize in filing an application for post-conviction relief, which was 

handled centrally through Middlesex County Court staff.  Mr. Somogyi 
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explained that the list of 13,608 defendants did not include those defendants 

who pled guilty or were found guilty of a lesser-included offense, such as 

reckless driving or careless driving, where the DWI charge had been 

dismissed.  Mr. Somogyi also noted that the Supreme Court thereafter issued 

an Order directing that all Cassidy-based applications for post-conviction relief 

filed on or after June 1, 2022, be filed, processed and adjudicated in the 

Municipal Court where the DWI conviction was entered. 

On cross-examination, Mr. Somogyi testified that, in addition to the July 

14, 2021 mailing, a Notice to the Bar was published in the New Jersey Law 

Journal and New Jersey Lawyer, essentially containing the same information 

set forth in the July 14, 2021 notification letter.  He further stated that the July 

14, 2021 mailing was the only notice mailed by the AOC.  He explained that 

when any mailed notices were received back and being undeliverable, if an 

updated address was provided by the Post Office, the notice was mailed back 

out to that corrected address. He acknowledged that if an updated address was 

not provided, no further steps were taken.  Referring to page 14 of my Initial 

Report, as Special Master in Cassidy-based applications for post-conviction 

relief, dated June 21, 2019, see Exhibit S-31, noting that the addresses 

obtained by the AOC were based on summonses issued between 2008 and 

2016, and obtaining updated addresses from the Motor Vehicle Commission 
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might be a possibility where notices are returned as undeliverable, Mr. 

Somogyi testified he contacted the Motor Vehicle Commission but was unable 

to arrange that with the Commission.  Mr. Somogyi also explained his office 

did ask the DCJ if it could provide any additional information that would 

enable the AOC to conduct additional on those defendants where addresses -to-

subjects matches could not be obtained, but was informed no such information 

was available.  

Mr. Somogyi made it clear in his testimony that the AOC did not make 

any determination as to which defendants were potentially affected by the 

Supreme Court s decision in Cassidy,  Rather, he stated, that determination 

was made by the New Jersey State Police, as memorialized in the Exhibit S-90 

Spreadsheet it provided to the Attorney General s Office, and which had 

further been modified by the Attorney General s Office, as contained in 

Exhibit S-91, to 20,667, by eliminating individuals where an evidential BAC 

reading had not been obtained. 

 The testimony of Mr. Somogyi was credible, candid and forthcoming.  

His Office simply utilized the Excel Spreadsheets contained in Exhibits S-91 

and S-81B through 81F, that were provided by the DCJ to query the court s 

database system in a good faith attempt to provide addresses for the 

individuals listed therein.  Obviously, that effort was unable to secure 

674 



123 
 

addresses for 1,471 of those individuals and, as will discussed more fully 

herein, many of the addresses were stale, resulting in numerous notification 

letters sent by the Offices of County Prosecutors, by the DCJ, by County 

Prosecutors, and by the AOC being returned as being undeliverable, with no 

attempts made to secure updated mailing addresses for them, other than Mr. 

Somogyi s attempt to obtain interface cooperation from the Motor Vehicle 

Commission.  

5.  Charles Prather 
 
 Charles Prather is an independent data analyst who has been performing 

work for the AOC since 2011.  The testimony of Mr. Prather is contained in 

T3, the March 22, 2023 Transcript, on pages 17-100.  Mr. Prather has worked 

in the Information Technology field since 1985.  Following his graduation 

from college in 1979, he worked for an insurance company in Philadelphia, 

where he was trained in data processing and became a Cobalt Programmer, 

performing work on the company s mainframe, inputting data, building its 

infrastructure and maintaining it.  In his work for the AOC, he performed 

various tasks requested by the Municipal Court Services Division of the AOC 

between 2011 and 2018, reporting to Assistant Director, Steven Somogyi. In 

that capacity, he was primarily responsible for maintaining the Court s 

Automated Tracking System (ATS) and Automated Criminal Tracking (ACT) 
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databases.  He noted that ATS is a computer system database that stores all 

information from summonses issued by police officers in New Jersey, 

consisting of about 100 million records.  He explained that a table  in the 

database is a repository of information, and a query  is something that 

requests and retrieves certain fields of information from that table, which is 

printed in the form of a report  that displays the information retrieved based 

on that query.  

 With respect to the Cassidy litigation, sometime in 2017 Mr. Somogyi 

provided Mr. Prather with Exhibit S-91, with a request to match each subject 

to an address in the court s databases.  That file was on a secured thumb drive 

and Mr. Prather was able to download the Excel Spreadsheet contained in 

Exhibit S-91 onto his work computer.  Each Row on the downloaded 

Spreadsheet represented a specific blood-alcohol breath test conducted on a 

subject who had been arrested and charged with DWI, and an evidential BAC 

reading had been obtained.   

 Mr. Prather explained that in order to complete that task he had to 

clean-up  the data, because here were instances in the downloaded file where 

the listed driver s license number of many subjects was either absent or 

invalid, containing zeroes  or dashes,  which prevented a search of the 

databases for those subjects.  He accomplished that by loading the Spreadsheet 
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onto the ATS mainframe and then began running queries against it in the form 

of extraction codes, which were designed to eliminate those Rows where there 

was no driver s license listed, or an incorrect entry for same, and then using a 

separate extraction code to remove several duplicate entries identified.   

During cross-examination, Mr. Prather was shown a sorting of Column 

M, Driver License No.  in Exhibit S-91, to illustrate entries where either no 

driver s license was shown, or an invalid driver s license was contained in 

Column M.  The court also reviewed Column M during Mr. Prather s 

testimony.  By way of example, Rows 82 through 84, Row 92, Rows 99 and 

100 on Exhibit S-91 all contain blank spaces where a driver s license number 

would otherwise be entered.  Row 133 contains the entry 00  and Row 606 

the entry 0  in Column M, Rows 774, 775 and 775 contain the entry None  

in Column M.  These are examples, and there are many other entry examples 

in Column M, of Rows that Mr. Prather eliminated because he would be unable 

to match those Subject Rows with a driver s license number in the court s 

databases.  Mr. Prather again testified he discovered duplicate records, where 

the same information in the file, such as the same summons number or same 

arrest date of a subject, appeared multiple times.  Accordingly, he eliminated 

approximately 1,300 Rows in Exhibit S-91, where a search of the databases for 

addresses of those individuals could not be accomplished. 
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 Once the data was cleaned-up,  Mr. Prather began the process of 

linking the driver s license numbers of each subject in the file to those in the 

databases, and then compared the arrest date listed in the file to the arrest date 

contained in the database.  He stated that using driver s license number of each 

subject was the best way to match information in the ATS database.  This was 

done by writing a code, using software called Web Focus  to query the ATS 

database.  That Software then generated an SQL Statement, a separate Tab or 

Sheet, on Exhibit S-91. He explained that he then created an Excel Spreadsheet 

with two Sheets, see Exhibit S-83, which was then sent back to the Division of 

Criminal Justice on August 10, 2017, see Exhibits S-3 and S-18B.  The first 

Sheet on Exhibit S-83 contained addresses for all subjects where an exact 

subject-to-address match was achieved, both entries containing the same 

driver s license number and the same arrest date for 18,249 Subject Rows in 

Exhibit S-91.  The second Sheet contained 947 Subjects Rows from Exhibit S-

91, where there was a match for the driver s license number, and the arrest 

date and summons issuance date were within two days of each other.  

 Mr. Prather testified that upon completing the Excel Spreadsheet 

contained in Exhibit S-83, he delivered it to Mr. Somogyi.  He also prepared 

two additional lists at the request of Mr. Somogyi.  Mr. Prather identified 

Exhibit S-54, which is a 621-page PDF file of Alcotest Records With 
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Matching Tickets in ATS  for each Municipal Court in each County found 

from Exhibit S-91.  Additionally, he identified Exhibit S-118, a PDF file, 

entitled Alco Test Record With Matching Ticket in ATS,  which is an 

alphabetized listing of all the same subjects, consisting of 493 pages, 

containing the name of the subject, the ticket number, the issuance date of the 

ticket, the disposition date, the case status, county in which the ticket was 

issued, and the name of the Municipal Court where the matter was determined.  

 In summary, Mr. Prather, acknowledged that the AOC was provided 

with Exhibit S-91, the Excel Spreadsheet containing 20,667 Subjects, that 

approximately 1,300 were eliminated by his described clean-up of the files, 

leaving 19,367 Subjects who were queried in the ATS database, which resulted 

in a total of 19,196 full and partial subject-to-address matches of the 20,667 

Subject Rows originally provided to him in Exhibit S-91, a difference of 171 

plus the 1,300 where no match could be attempted, or 1,471. See Exhibit S-83.  

He testified that he did not attempt to match the resulting 171 subjects without 

matches to addresses through the ACS database because those cases are 

transferred to the Superior Court, but did note it would be possible to query the 

ACS database to obtain the names of defendants who are convicted of a certain 

crime within a designated period of time. 
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 The testimony of Mr. Prather was credible.  However, the fact remains 

that, of the 20,666 individuals contained in Exhibit S-91 for whom addresses 

were sought, the AOC was unable to locate addresses for 1,471, either because 

some Subject Rows in Exhibit S-91 were duplicate entries, some listed no 

driver s license number, or an invalid driver s license making a search for 

those not possible, and addresses for 171 of the individuals that were searched 

were not obtainable from the court s databases.  Mr. Prather did acknowledge 

that a search of the ACS database could have been accomplished, that might 

secure an individual s address or the name of the attorney representing that 

individual, by conducting a query by the name of a defendant who was 

convicted of a designated crime, within a designated period of time, but that 

information had not been requested.  

6.  Thomas John Snyder 
 

Thomas John Snyder was called as a witness by the State.  He is a 

Lieutenant with the New Jersey State Police, and has been employed by the 

State Police for more than twenty-four (24) years.  The testimony of 

Lieutenant Snyder is contained in T1, the March 20, 2023 Transcript, on pages 

175-255, and in T2, the March 21, 2023 Transcript, on pages 19-108.He is 

currently Assistant Chief for the Forensic Service Bureau of the State Police, a 

position he has held for about a year.  Prior to that assignment he was the Unit 
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Head in the State Police s Alcohol Drug Testing Unit (ADTU).  He began 

working in that Unit in February 2006, as a Trooper and, after training, was 

appointed as a Breath Test Coordinator, performing Solution Changes and 

Calibrations of Alcotest Instruments in a specific geographic region.  He 

became an instructor on the Training team of the State Police and was 

promoted to Sergeant.  He then became a Project Manager, his main duty being 

oversight of grants and providing field operation stations and Breath Test 

Coordinators with supplies, getting their equipment recertified and conducting 

spot inspections of Alcotest-related documents produced by the Coordinators.  

At some point, he was promoted to the rank of Lieutenant.  

 Lieutenant Snyder testified that Trooper Marc Dennis was assigned to 

the ADTU approximately two years after he had been assigned to the Unit, and 

was a Breath Test Coordinator in training, under supervision of a Coordinator.  

After completing his training, Trooper Denis was approved as a Breath Test 

Coordinator, effective November 5, 2008.  See Exhibit S-7.  Thereafter, he was 

permitted to perform solution changes and calibrations of Alcotest Instruments 

on his own, and was initially assigned to perform those duties in portions of 

Somerset County, and all of Middlesex and Union Counties.  Lieutenant 

Snyder testified that the last date Dennis was authorized to perform solution 

changes and calibrations of Alcotest Instruments was October 9, 2015.  
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 Lieutenant Snyder stated that in early October 2015, he learned that 

Sergeant Dennis may have not been using his NIST-traceable digital 

thermometer when conducting calibrations of Alcotest Instruments.  Referring 

to Exhibit S-1, Lieutenant Snyder explained he confronted Sergeant Dennis as 

to Alcotest Instruments located in the Cities of Asbury Park and Long Branch, 

and in the Township of Marlboro, placing those Instruments out of service 

until they could be properly recalibrated.  He stated Sergeant Dennis would not 

cooperate with an investigation into that issue, and was precluded from 

conducting solution changes and calibrations after October 9, 2015.  Exhibit S-

1 contains an email sent by Lieutenant Snyder to Sergeant Dennis, dated 

October 9, 2015, outlining the problem, and a State Police Interoffice 

Communication, dated December 1, 2015, from Lieutenant Tormo, then Unit 

Head of the ADTU to Major Acevedo, Commanding Officer of the Special 

Investigations Section, containing the result of the investigation, concluding 

Sergeant Dennis had knowingly performed recalibrations of the Alcotest 

Instruments in Asbury Park, Long Branch, and Marlboro Township that were 

not consistent with the Calibration Check Procedure for Alcotest 7110,  

specifically stating he did not check the simulator solution temperatures with 

a NIST traceable thermometer prior to beginning the re-calibration procedure.  

682 



131 
 

 Lieutenant Snyder then detailed his attempts to obtain calibration 

documents related to Alcotest Instruments that had been calibrated by Sergeant 

Dennis.  He explained that a copy of calibration documents are required to be 

kept by each Coordinator, with a copy kept at the Offices of the ADTU.  He 

stated that in early 2023, he discovered that not all of Sergeant Dennis s 

calibration documents were at the ADTU Offices, so he directed the field 

Coordinators to go to the location of each Alcotest Instrument and obtain 

copies of those calibration documents. 

 Lieutenant Snyder was then shown Exhibits S-102 through S-107, which 

are calibration records of Sergeant Dennis for Alcotest Instruments locations, 

respectively, in Middlesex County (S-102), Monmouth County (S-103), New 

Jersey State Police Stations (S-104), Ocean County (S-105), Somerset County 

(S-106), and Union County (S-107).  Those Exhibits contain actual calibration 

documents, signed by Sergeant Dennis.  For example, Exhibit S-102, contains 

the calibration documents for twenty-eight (28) Alcotest Instruments located in 

Middlesex County and, as to each Alcotest Instrument there are a number of 

calibration documents signed by Sergeant Dennis.  By way of further example, 

as to Alcotest Instrument ARLD-0012, located at the Edison Township Police 

Station, there are twelve (12) calibration documents, signed by Sergeant 

Dennis, each one reflecting a calibration date.  As to Exhibit S-103, Monmouth 
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County, there are calibration documents for forty-eight (48) Alcotest 

Instruments calibrated by Sergeant Dennis on various dates.  On Exhibit S-

104, New Jersey State Police Stations, there are calibration documents, signed 

by Sergeant Dennis, for fifteen (15) Alcotest Instruments, calibrated on various 

dates.  On Exhibit S-105, Ocean County, there are calibration documents, 

signed by Sergeant Dennis, for six (6) Alcotest Instruments, calibrated on 

various dates.  On Exhibit S-106, Somerset County, there are calibration 

documents, signed by Sergeant Dennis, for twenty (20) Alcotest Instruments, 

calibrated on various dates.  Finally, on Exhibit S-107, Union County, there 

are calibration documents, signed by Sergeant Dennis, for twenty-three (23) 

Alcotest Instruments, calibrated on various dates. 

 Citing to State v. Chun, 194 N.J. 54 (2008), Lieutenant Snyder testified 

that a Calibration  of every Alcotest Instrument must be performed, 

minimally, every six (6) months by a certified Breath Test Coordinator, 

utilizing the State Police-issued equipment, which consists of a NIST-traceable 

digital thermometer, a black key temperature probe, and three CU-34 

Simulators.  A Solution Change  is a function performed at least very thirty 

(30) days, or twenty-five (25) breath tests, whichever comes first.  He stated a 

solution change can be performed by any certified Alcotest 7110 Operator, and 

every agency is responsible for performing their own solution changes.  
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However, Lieutenant Snyder explained that there are also occasions when a 

Breath Test Coordinator responds to an agency to perform a solution change.  

He noted an NIST-traceable digital thermometer is not used during a Solution 

Change.  Additionally, a solution change must be performed prior to each 

calibration by a Breath Test Coordinator. 

 Using, as an example, the calibration documents for Alcotest Instrument 

ARLD-0012, located in Edison Township, contained in Exhibit S-102, 

performed by Sergeant Dennis on December 12, 2008, consisting of a four-

page document, Lieutenant Snyder explained that the first page, entitled 

Alcotest 7110 Calibration Record,  shows Sergeant Dennis performed the 

calibration procedure.  These are the foundational documents to assure the 

Instrument is working properly.  The second page, entitled Alcotest 7110 

Calibration Certificate Part I  Control Tests,  documents that there were three 

Control Tests successfully conducted with the Test Passed  entries.  

Lieutenant Snyder explained that the third page, entitled Alcotest 7110 

Calibration Certificate  Part II  Linearity Tests,  is the third component of 

the recalibration procedure.  This test shoots the control solution through the 

Alcotest Instrument to make sure it is working properly by measuring the 

temperature of the Simulator Solution.  He explained that the fourth page of 

this document, entitled Calibration Unit  New Standard Solution Report,  
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shows the results of the final step of the recalibration process, where the 

Coordinator certifies that all tests are within acceptable tolerance, or not, and 

the Instrument has been recalibrated and is, or is not, ready to accept breath 

samples for analysis.  In this example, the recalibration procedure was 

successfully completed, and all pages were signed by Sergeant Marc Dennis. 

 Lieutenant Snyder testified all of the calibration documents contained in 

Exhibits S-102 through S-107 are maintained in the office of the ADTU on a 

network drive which contains all calibration records in their files concerning 

Alcotest Instruments in the five listed Counties and State Police Stations, and 

all listed Instruments were calibrated by Sergeant Marc Dennis. 

 During cross-examination by Mr. Hernandez, Lieutenant Snyder stated 

that the ADTU attempts to have each Breath Test Coordinator assigned to 

perform calibrations in a specific geographic area, but there are occasions 

where a Coordinator will recalibrate Alcotest Instruments, based on the needs 

of the ADTU and as approved by a Supervisor.   

He also explained that the CU-34 Simulator is a device, used during a 

solution change, consisting of a glass jar into which a Simulator Solution, 

which has an alcohol content of 0.10%, is poured, and it is plugged into the 

back of the Alcotest Instrument and heated to 34 degrees Celsius, plus or 

minus .2 degrees.  A temperature probe, which is plugged into the Instrument, 
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is used to monitor the temperature of the solution.  At that temperature a vapor 

is produced which simulates  human breath, which is measured for alcohol 

content, which should be 0.10%.  If the solution is not within 34 degrees 

Celsius, plus or minus .2, the Instrument generates an error message. 

Lieutenant Snyder stated that during the taking of breath samples from a 

subject, at least two samples of sufficient volume and duration are required in 

order to produce an evidential BAC result, and a subject is given up to eleven 

(11) chances to provide two acceptable breath samples.  If proper breath 

samples are not delivered by the subject, the final error message produced by 

the Instrument could be Test Terminated,  or Subject Refused,  in the 

discretion of the Operator who is administering the breath test.  Lieutenant 

Snyder acknowledged there are various circumstances where a conclusion can 

be reached that a subject has refused to submit to a breath test.  The first is 

where the subject is arrested for DWI, and refuses to submit to breath-sample 

testing.  In that situation, the Instrument is prepared for receipt of breath 

samples and the Operator records on the Instrument that the Subject 

Refused,  which becomes part of the record of that attempted breath test.  

There is also what is referred to as a blowing refusal,  where the subject is 

blowing too hard or not hard or long enough into the mouthpiece to produce a 

sample with the required volume, or was blowing into it too soon, i.e., not 
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following the instructions provided by the Operator or prompts given by the 

Instrument.  However, Lieutenant Snyder stated the error messages generated 

by the Alcotest Instrument in these circumstances are not caused by the 

Instrument not properly working, but, rather, are caused by the conduct of the 

subject.  Even when the error message returned is Interference,  Lieutenant 

Snyder testified it is caused by a chemical in the body of the subject.  

Lieutenant also stated that the Operator might conclude, and record, that the 

subject has refused to submit to a breath test where the subject, having 

provided one breath sample, refuses, at the request of the Operator, to provide 

anther sample.  Accordingly, Lieutenant Snyder acknowledged there could be 

circumstances where one proper breath sample for analysis was obtained, but 

the Operator concludes the subject had refused based on the subject s conduct. 

On cross-examination by Mr. Gold, Lieutenant Snyder was shown 

Exhibit S-78, which is an email from him to DAG Robyn Mitchell, dated 

January 18, 2019.  After informing DAG Mitchell that Mr. Donahue had 

advised him that he would be able to provide an Excel Spreadsheet consisting 

of all solution changes performed on all Alcotest Instruments in New Jersey 

during the requested time frame, Lieutenant Snyder provided DAG Mitchell 
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with answers to questions that she had posed to Captain Salvatore DeGirolamo 

of the ADTU,21 stating as follows: 

·   Could there be any missing solution forms in the   
   centralized database 
 
   ° Yes there could be. 
 
·   What is the workaround if there are? 
 
   ° The Alcotests are recalibrated every 6 months plus 
the coordinators also goes back to perform 
simulator/temperature probe changes (which require a 
solution change).  Therefore, there are numerous 
solution change reports per Alcotest that will have 
coordinators names on them.  Chances of every solution 
change being missing would be incredibly remote. 
 
·   Can the list include all NJ solution change forms, 
   not just Dennis or SP? 
 
   ° Yes, we can get them for all Alcotests throughout 
the State.  It appears we may be able to also break it 
down by County too.  This would allow us to show that 
Dennis was never in the vast majority of counties to 
conduct recalibrations. 

 
 Lieutenant Snyder testified his focus in early 2019 was on obtaining all 

Solution Changes performed in the State during the indicated time period 

because he viewed that as being the best method of determining the identity of 

Alcotest Instruments calibrated by Sergeant Dennis.  He did acknowledge that 

all of the Solution Change reports might not be contained in the Alcotest 

 
21  Captain DiGirolamo was the Executive Officer of the ADTU at that time. 
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Inquiry System database, but that would have no effect on being able to 

determine the Calibration dates of all Alcotest Instruments. 

Lieutenant Snyder was shown pages 16 and 17 of Exhibit DB-4, the 26-

page New Jersey Police User Manual for Operators of the Alcotest 7110 

MKIII-C Instrument.  Those pages are a sample of an Alcohol Influence 

Report (AIR) that contain a number of error messages as the end results of 

eleven (11) breath sample tests, which Lieutenant Snyder was asked to explain.   

He testified that the error message, Minimum Volume Not Achieved,  

appears where the breath sample provided has not achieved a volume of 1.5 

liters, noting that the minimum volume required for a female age 60 or older is 

1.2 liters, or the duration of the blowing is less than the required 4.5 seconds.  

He noted the firmware of Alcotest Instruments has not been modified to allow 

for this differential for females 60 or older, but Operators have been trained to 

disregard an error message of Minimum Volume Not Achieved  where the 

subject is a female age 60 or older and she has met the 1.2 liter-volume 

requirement. 

 Regarding the error message, Ready to Blow Expired,  Lieutenant 

Snyder explained this message is automatically generated by the Instrument 

where the subject failed to provide a breath sample within the minimum period 

of time, three minutes, after being prompted to provide the sample.  He stated 
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the error message, Blowing Time Too Short,  will be generated by the 

Instrument where, even if the minimum volume of the breath sample is 

achieved, the required blowing time  was too short.  He further explained that 

the error message, Blowing Not Allowed,  appears where the Instrument 

detects that the subject was providing a breath sample, but there was an 

interruption in the blowing by the subject.  He testified that the error message, 

Blowing Time Too Long,  is generated by the Instrument when the subject 

blows into the mouthpiece too long.  In the sample AIR, on page 17  of Exhibit 

DB-4, it is reported that the subject blew into the Instrument for 34.3 seconds, 

way beyond the minimum duration of 4.5 seconds. 

 The seventh breath sample provided in that sample AIR, on page 17 of 

DB-4, reported that the minimum volume and duration of the blowing was 

within the required ranges and a Blood-Alcohol Content (BAC) reading of 

0.00% was reported.  However, two successful tests are required.  On the 

sample AIR reviewed, four additional tests resulted in the error messages 

discussed, with the AIR reporting, after the eleventh attempt, the Test Result  

being reported as Test Terminated.  

 On re-direct, Lieutenant Snyder testified that calibrating an Alcotest 

Instrument has nothing to do with, and has no effect on, any of those error 

messages, as those are the result of conduct by the subject at the time the test 
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was administered.  Additionally, Lieutenant Snyder was shown page 11 of 

Exhibit DB-4, the Drager New Jersey State Police User Manual for the 

Alcotest 7110 MKIII-C, which is 26 pages in length.  Page 11 is titled Test 

Data,  and the large bracketed box thereon contains 22 items of information 

the officer administering the test must manually enter into the listed  data 

fields.  Thereafter, he explained, the actual operation of the Instrument is done 

automatically by the firmware prompting the sequence of the testing, and two 

acceptable breath samples must be received in order to produce a valid , BAC 

Breath-Alcohol reading that can then be used for evidentiary purposes in a 

DWI prosecution. 

 Lieutenant Snyder was also referred to page 21 of the Exhibit DB-4 User 

Manual, which is titled Solution Change Test.   He explained that the large 

bracketed box toward the top of that page contains the information that the 

Alcotest Operator performing the solution change must manually enter into the 

listed data fields to identify himself or herself, as well as the particular 

information for the bottle of solution used for the change.  He was then shown 

page 34 of Exhibit DZ-1, which is the Drager New Jersey State Police User 

Manual-Technical, which is 52 pages in length.  That page, titled System 

Management,  subtitled Calibrate,  lists the steps required by the Beath Test 

Coordinator to adjust the EC and IR sensors using a certified, new solution, 
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prior to the calibration.  Lieutenant Snyder testified that the first bracketed box 

on that page contains the data fields that the Breath Test Coordinator must 

manually enter to identify himself or herself as the Coordinator performing the 

calibration and the particular solution botte percentage being utilized for that 

calibration. 

  Lieutenant Snyder was also shown a two-page redacted Alcohol 

Influence Report (AIR), contained in Exhibit DB-5, from testing of a subject 

on Alcotest Instrument ARXD-0007, located at the Keyport Police Station, the 

date of the test being November 27, 2021, and the calibration of that 

Instrument reported as June 15, 2021.  Although beyond the time period within 

which Sergeant Dennis was calibrating Alcotest Instruments, Mr. Gold 

questioned Lieutenant Snyder on this document for illustrative purposes 

because that AIR ultimately reported the test result as Subject Refused.   On 

this example, Lieutenant Snyder acknowledged that here were six (6) tests 

attempted, with Breath Test 4 producing a BAC reading EC Result of 0.138 

and an IR Result of 0.137, with the other five (5) tests producing various error 

messages, with the end result reported, as stated, Subject Refused.   Mr. Gold 

asked Lieutenant Snyder whether that AIR could be admitted into evidence, to 

which Lieutenant Snyder replied, It could be a case-by-case basis but it could 

be used against the subject.   T1, page 240, lines 5-6. 
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 On re-direct, Lieutenant Snyder explained that where there are multiple 

attempts to obtain two acceptable breath samples without success, the testing 

officer has discretion as to whether to report the conduct of the subject as a 

Refusal  by determining whether the subject has been properly attempting to 

provide valid breath samples.  Lieutenant Snyder testified, however, that has 

nothing to do with the method of calibration of an Alcotest Instrument. 

 Lieutenant Snyder was also referred to page 18 of DB-4, which he 

acknowledged lists eleven (11) errors that can be generated by an Alcotest 

Instrument that will cause a breath test to be automatically aborted. 

 On questioning by Mr. Noveck, Lieutenant Snyder acknowledged that 

although the Alcohol Influence Report (AIR) states the date of the last 

calibration of the Alcotest Instrument being utilized on the breath test, it does 

not reflect the identity of the Coordinator who performed that calibration.  

Lieutenant Snyder explained that to determine the identity of the Coordinator, 

the actual calibration documents pertaining to the calibration dated listed on 

the AIR would need to be supplied and reviewed. 

 On re-cross by Mr. Gold, Lieutenant Snyder was shown a four-page 

Alcotest 7110 Calibration Record for Instrument ARLD-0012, located in 

Edison Township Police Station, performed by Sergeant Dennis on June 10, 

2009.  That Calibration Record is a portion of Exhibit S-102, the Calibration 
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Records of Sergeant Marc Dennis for Middlesex County, and that four-age 

record was also marked as Exhibit DB-6.  Mr. Gold then displayed Exhibit S-

92, the Excel Spreadsheet containing all solution changes on all Alcotest 

Instruments in New Jersey from November 1, 2008 through January 9, 2006, 

which contains 68,450 Rows of Solution Changes, listed in chronological 

order.22   Scrolling down to June 10, 2009 on Exhibit S-92, the date contained 

on Exhibit DB-6 (also a portion of Exhibit S-102), there are 35 Rows with 

June 10, 2009 listed as the Solution Change date (Rows 5528 through 5562), 

but Instrument ARLD-0012 is not among those listings, and Column AS, the 

Operator s Last Name,  demonstrates, on Row 5535, that Sergeant Dennis 

performed a Solution Change and Calibration on Alcotest Instrument ARUL-

0064, located at the Edison Township Police Station, on June 10, 2009.  In 

fact, a review of Exhibit S-102 shows, on Row 5748, that Alcotest Instrument 

ARLD-0012, located at the Edison Township Police Station, had a solution 

Change and a Calibration performed by Sergeant Dennis on June 18, 2009. 

 
22  During the plenary hearing, there were occasions when Exhibit S-92 was 
referred to as S-78.   Exhibit S-78 consists of the email exchanges between 
Lieutenant Snyder and DAG Mitchell concerning the creation of an Excel 
Spreadsheet containing all Solution Changes from November 1, 2008, through 
January 9, 2016, which was referenced in the S-78 email, but not attached 
thereto, since it was created subsequently.  The actual Excel Spreadsheet was 
marked separately by the court as Exhibit S-92, and was provided by the State, 
during discovery, on Thumb Drive Number 3. 
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 Mr. Gold then displayed for Lieutenant Snyder Exhibit DB-7, which is a 

four-page Alcotest 7110 Calibration Record for Instrument ARUL-0055, 

located at the New Jersey State Police Station in Cranbury, dated May 16, 

2011, and signed by Sergeant Dennis.  That four-page document is also 

contained in Exhibit S-104, the Calibration Records of Sergeant Marc Dennis 

for each New Jersey State Police Station,  under ARUL-0055 NJSP 

Cranbury.   Turning again to Exhibit S-92, and scrolling down the Rows of 

dates to May 16, 2011 (Rows 24527 through 24555), Column E does not 

contain Instrument ARUL-0055 on any of those 29 Rows, and Column AS 

demonstrates that Sergeant Dennis did not perform a solution change on any of 

the Instruments contained in those Rows.  Although Lieutenant Snyder 

acknowledged that this was an example of a Calibration Record that does not 

appear on the record of all solution changes, a further review of Exhibit S-92 

reveals, on Row 25347, that Sergeant Dennis performed a solution change and 

a calibration of Instrument ARUL-0055 on June 16, 2011 (not May 16, 2011). 

 Exhibit DB-8 was then shown to Lieutenant Snyder.  It is a one-page 

Alcotest 7110 Calibration Record for Alcotest Instrument ARWC-0020, 

located at the Kean University Police Station, dated March 26, 2013, and 

signed by Sergeant Dennis.  Turning again to Exhibit S-92, and scrolling down 

to the date March 26, 2013, there are 28 Rows (42072 through 42099) 
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containing that date, and Lieutenant Snyder acknowledged Instrument ARWC-

0020 does not appear as having a solution change on that date.  However, a 

further search of Instrument ARWC-0020  on Exhibit S-92 discloses that 

Sergeant Dennis conducted a solution change and calibration on that 

Instrument, at the Kean University Police Station, on October 2, 2012 (Row 

37520) and on May 20, 2013 (Row 43520). 

 The last Alcotest 7110 Calibration Record shown to Lieutenant Snyder 

was marked as Exhibit DB-9 and is also contained in Exhibit S-104, the PDF 

file Calibration Records of Sergeant Marc Dennis for each New Jersey State 

Police Station,  under Monmouth Station.   That one-page document reflects 

the calibration of Alcotest Instrument ARWC-0064 on July 15, 2013 by 

Sergeant Dennis.  Turning back to Exhibit S-92, and scrolling down to July 15, 

2013 (42 Rows, numbers 44949 through 44990), Lieutenant Snyder verified 

there is no record in that Exhibit of a Solution Change on July 15, 2013 on 

Instrument ARWC-0064.  Thus, this is another incident of a solution change, 

in connection with the calibration of an Instrument by Sergeant Dennis, not 

appearing on Exhibit S-92.  However, a search of Exhibit S-92 for Instrument 

ARWC-0064 shows a listing on Row 45002 that a solution change and 

calibration of that Instrument, in Monmouth Station, was performed by 

Sergeant Dennis on July 16, 2013, one day after the July 15, 2013 date listed 
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on Exhibit DB-9.  Clearly, the wrong date appears either on Exhibit DB-9 or 

Exhibit S-92.  As has been noted, during a solution change and a calibration, 

the Operator or the Coordinator is responsible for manually entering certain 

information into the various data fields prior to performing both a solution 

change and a calibration.  Here, human error is the only plausible explanation 

for the one-day difference in dates. 

 Accordingly, on all of these examples of an Alcotest 7110 Calibration 

Record,  which necessitates a solution change of an Alcotest Instrument 

immediately before a calibration of that Instrument, performed by Sergeant 

Marc Dennis, where the date it was performed as listed on that Record  does 

not appear in Exhibit S-92, containing all solution changes, as extracted from 

the Alcotest Inquiry System database, from November 1, 2008 through January 

9, 2016, a search by the Court of Exhibit S-92, by the Alcotest Instrument 

Serial Number (Column E of S-92), disclosed a solution change and a 

calibration performed by Sergeant Dennis on a date close in close proximity to 

that appearing on the actual signed Alcotest 7110 Calibration Record  

produced during the cross-examination of Lieutenant Snyder.  The import of 

that is an extraction from Exhibit S-92 does reveal all calibrations performed 

by Sergeant Dennis, regardless of various date discrepancies, no doubt due to 

human error when entering information into the various required data fields.  
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 On questioning during recross by Mr. Noveck, Lieutenant Snyder 

acknowledged that, in a prosecution for a violation of the Implied Consent 

Statute, N.J.S.A. 39:4-50.2, i.e., a refusal to comply therewith, under 

circumstances where the refusal violation was based on the testing officer s 

conclusion that the defendant had failed to properly perform the test, as 

instructed, the Alcohol Influence Report (AIR) can be admitted into evidence 

to substantiate that conclusion.  Namely, an AIR can be received in evidence 

for reasons other than documenting a final evidential BAC reading.   

     During that questioning, Lieutenant Snyder testified concerning the 

procedure for the downloading solution changes and calibrations performed on 

Alcotest Instruments onto the Alcotest Inquiry System database.  He explained 

that although this function is currently accomplished through the weekly 

extraction of that information from each Alcotest Instrument through a 

telephone modem directly connected into the database, at one point in time, 

Field Coordinators were manually downloading the memory from each 

Alcotest Instrument onto two Compact Discs, leaving one Disc at the agency 

where the Instrument was located, and then transporting the other Disc back to 

the Office of Forensic Sciences at the State Police Headquarters in West 

Trenton, and the information on the Compact Disc was the  downloaded onto 

the database.  Lieutenant Snyder also acknowledged that certain information 
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gets entered on each Alcotest Instrument by the Operator or Coordinator when 

solution changes, calibrations, and breath testing on an Instrument occurs. 

 In reviewing Exhibit S-92 with Lieutenant Snyder, Mr. Noveck pointed 

out that on multiple Rows in Column AS, entitled Operator Last Name,  there 

are numbers, such as 4, 24, 44, 224, and 11A085, appearing, rather than the 

actual last name of the Operator who conducted the Solution Change.  

Lieutenant Snyder stated these were the result of manual entry errors by the 

Operator when entering the information for that data field.23      

 On additional redirect questioning, DAG Clark displayed the Alcotest 

7110 Calibration Record  for Instrument ARLD-0012, located at the Edison 

Township Police Station, dated June 10, 2009, the four-page document on 

which Lieutenant Snyder had been questioned earlier, which appears on the 

Edison Township Police Station portion of Exhibit S-102, Calibration 

Records of Sergeant Marc Dennis for each Municipality in Middlesex 

County.   Lieutenant Snyder verified that the Control Test had failed, with the 

final result notation on the fourth page stating, Test results are not within 

acceptable range.   Lieutenant Snyder testified this signifies that the 

recalibration procedure was not completed successfully.  He was then shown, 

 
23  The court, in searching Column AS in Exhibit S-92, counted 21 of those 
instances, where the identity of the Operator cannot be determined based on 
the entry errors. 
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from that same Exhibit, a seven-page Alcotest 7110 Calibration Record,  for 

that same Alcotest Instrument ARLD-0012, dated June 18, 2009, eight (8) days 

later, also signed by Sergeant Dennis, which reflects that the calibration 

procedure was successfully performed on that date.  Referring back to Exhibit 

S-92, Row 5784 reflects that June 18, 2009 Solution Change and Calibration 

(Columns B and C), was performed by Sergeant Dennis (Column AS). 

 DAG Clark also displayed Alcotest 7110 Calibration Record  for 

Alcotest Instrument ARWC-0020, located at the Kean University Police 

Station, dated March 26, 2013, the three-page document on which Lieutenant 

Snyder had also been questioned, contained in Exhibit S-107 under Kean 

University.   Lieutenant Snyder verified that the Control Test failed and it 

states Test results are not within acceptable range.   He was then shown the 

Alcotest 7110 Calibration Record  for that same Instrument, also contained in 

Exhibit S-107 under the same heading, which is dated May 20, 2013, signed by 

Sergeant Dennis, and reflecting that the Calibration procedure was 

successfully performed.  Referring back to Exhibit S-92, Row 43520 shows 

that May 20, 2013 solution change and calibration (Columns B and C), was 

performed by Sergeant Dennis (Column AS). 

 The same review was conducted as to Alcotest Instrument ARWC-0064, 

located at the Monmouth Station of the New Jersey State Police.  As contained 
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on Exhibit S-104 and in Exhibit DB-9, the full, three-page Alcotest 7110 

Calibration Record,  signed by Sergeant Dennis and dated July 15, 2013, 

shows that the Control Test Failed and states, Test results are not within 

acceptable range.   Again, turning back to Exhibit S-92, Row 45002 shows 

that Instrument ARWC-0064 had a solution change and calibration performed 

on July 16, 2013, by Sergeant Dennis, which is reflected on Exhibit S-104 

under the heading Monmouth Station,  as a solution change and calibration 

being successfully performed by Sergeant Dennis. 

 DAG Clark then conducted a search for the number 4  on Column AS, 

Operator Last Name,  and Lieutenant Snyder verified that none of the 4  

results contained the Operator First Name  of Marc  in Column AT.  This 

court conducted a more thorough review of those entries in Column AS, 

Operator s Last Name,  Column AT, Operator s First Name,  Column AV, 

Operator s Badge Number,  Column A, Solution Change Date,  and Column 

B, Calibration Date,  on Exhibit S-92.  The court reviewed each of the 68,451 

Rows in Exhibit S-92, and discovered sixty-three (63) entries in Column AS 

where the name of the Operator appeared either as a number, a single letter, 

some nomenclature other than a name, or there was a blank in that Column.  

The court then cross-referenced those entries to not only the Operator s First 

name in Column AT, but also the Operator Badge Number which appears in 
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Column AV (the badge number of Sergeant Dennis was 5925), and then to 

Columns A and B to determine whether any of those sixty-three (63) Rows 

contained a solution change in conjunction with a calibration of the noted 

Alcotest Instrument.  The table below contains the results of that search and 

cross-checking: 

Row 

Number 

Column 

AS 

Operator s 

Last Name 

Column AT 

Operator s 

First Name 

Column AV 

Operator s 

Badge # 

Column A/B 

Solution Change 

and Calibration? 

  580    4 James 6907 NO 
  834   24    24  799 NO 
 1248    Y Michael 1157 NO 
 1790    Y Benjamin  265 NO 
 3559    Y Michael 7195 NO 
 4536   41 Michael   51 NO 
 4670    6 Roger    8 NO 
 4710    1 Glenn 0178 NO 
 5777    P Terence  233 NO 
 6722    Y Michael 2613 NO 
 8444    4 Darryl   31 NO 
 8532  224 Keith   06 NO 
 8623   44 Donald   42 NO 
 8655    Y Jason   11 NO 
 8882   24    24   10 NO 
 9413   24    24   10 NO 
 9927   24    24   10 NO 
10206    4 Nicholas 6878 NO 
11186    4 Nicholas  281 NO 
11355    Y Michael  110 NO 
11583    Y Armenti   37 NO 
11702    Y David  197 NO 
11900    4 David    4 NO 
12944    Y Carmine    2 NO 
16706    4 Jason   11 NO 
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17260   --- Chris  127 NO 
18247    1 Rafael  107 NO 
19805    Y Kenneth  306 NO 
22391   44 Bryan  189 NO 
22855   41 David 7040 NO 
25063    Y Jeff   20 NO 
26718    4 Todd 5492 NO 
27499    1 William 2326 NO 
28878   --- Michael   20 NO 
30584 11A085 Peter  058 NO 
31088    4 Terrence 5870 NO 
32162    4 John 1358 NO 
33204    4 Steven  187 NO 
34372   44 Todd 5492 NO 
36752    Y Adam 7192 NO 
38208  148 McErlean  148 NO 
41232   24     24   10 NO 
45477    Y Junior 1009 NO 
45576    1 Thomas  125 NO 
45791    4 Kevin   31 NO 
47234    P Juan 2106 NO 
48866   --- Benjamin  265 NO 
48969    E Joseph  714 NO 
51464    4 Lt. Joseph  359 NO 
53289    P Glenn 0178 NO 
54213    Y Jeffrey  127 NO 
54763   44 Lt. Joseph  359 No 
54871    P Louis  274 NO 
55347    P  Thomas   98 NO 
56067    4 Joseph  156 NO 
57084   24    24   10 NO 
58825    4 Victor  213 NO 
59016    6 Brian 7383 NO 
60343    P PTL 9080 NO 
61289    1 Michael 6411 NO 
62022    Y Erik  288 NO 
63835   24    24   10 NO 
63864    4 Terrence  233 NO 
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The inference in this exercise was that because of the improper entries 

by the Operators, perhaps Sergeant Dennis performed a calibration of the 

Alcotest Instrument listed in one or more of those Rows.  However, from a 

review of the Columns containing the first name and badge number of the 

Operator, it is highly improbable that Sergeant Dennis performed any of these 

sixty-three (63) solution changes contained on Exhibit S-92.  Moreover, even 

if he had, every one of these solution changes was not performed in 

conjunction with a calibration of the listed Alcotest Instrument.  There has 

been credible testimony illustrating that Operators and Coordinators are 

required to manually input required identification information into certain data 

fields when performing a solution change, calibration, or both.  Moreover, 

there has been adequate, credible testimony establishing that, for the most part, 

Breath Test Coordinators only perform solution changes when they are in the 

process of calibrating an Alcotest Instrument and that local officers of the 

municipality or agency where the Instrument is located perform the solution 

changes, unless the periodic calibration of the Instrument is necessary.  

Accordingly, it is reasonable to conclude that the sixty-one (61) solution 

changes listed in this table were not performed by certified Breath Test 

Coordinators. 
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During additional cross-examination of Lieutenant Snyder, Mr. Gold 

again displayed Exhibit DB-6, one page of the Alcotest 7110 Calibration 

Record  for Instrument ARLD-0012, located in Edison Township Police 

Station, dated June 10, 2009; Exhibit DB-7, one page of the Alcotest 7110 

Calibration Record  for Instrument ARUL-0055, located at the New Jersey 

State Police Cranbury Station, dated May 16, 2011; Exhibit DB-8, one page of 

the Alcotest 7110 Calibration Record  of Instrument ARWC-0020, located at 

the Kean University Police Station, dated March 26, 2013; and Exhibit DB-9, 

one page of the Alcotest 7110 Calibration Record  for Instrument ARWC-

0064, located at the New Jersey Police Monmouth Station, dated July 15, 

2013.  Lieutenant Snyder again verified these are not contained in the June 10, 

2009 Row listings for those dates on Exhibit S-92.  Lieutenant Snyder testified 

that Exhibit S-92 contains all solution changes from November 1, 2008 

through January 9, 2016, and those DB Exhibits only contain the first page of 

the Calibration Records for those Instruments, and he would have to cross-

reference the PDF files contained in Exhibits S-102 (Calibration Records of 

Sergeant Dennis for Middlesex County), S-104 (Calibration Records of 

Sergeant Dennis for New Jersey State Police Stations), and S-107 (Calibration 

Records of Sergeant Dennis for Union County) to determine whether the 

solution change failed and the calibration was unsuccessful.  
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Then, on additional direct examination, DAG Clark displayed the full, 

three-page Alcotest 7110 Calibration Record  for Instrument ARWC-0020, 

dated March 26, 2013,which is contained within Exhibit S-107 as a part of the 

PDF files for Kean University.   Lieutenant Snyder reviewed same and 

testified, as to page 3 thereof, [t]hat indicates that there was a control test 

failure on the linearity test on the first .080 percent solution.   T2, p. 107, lines 

7-9.  The full four-page Alcotest 7110 Calibration Record,  which is 

contained within Exhibit S-102 as part of the PDF files for Edison 

Township,  was then displayed for Lieutenant Snyder.  He reviewed same and 

testified, [t]here were control test failures on the control test two both the EC 

and the IR and control test three both the EC and the IR.  T2, p. 107, lines 16-

18.  Thereafter, DAG Clark displayed the full four-page Alcotest 7110 

Calibration Record  for Instrument ARWC-0064, located at the New Jersey 

State Police Monmouth Station, dated July 15, 2013, which is contained within 

Exhibit S-104 as part of the PDF files for Monmouth Station.   Upon 

reviewing same, Lieutenant Snyder testified that pages 3 and 4 thereof show 

there was a control test failure on control test 6 of both the EC and IR of the 

.160 percent solution (Page 3) and control test failures on the linearity test on 

test five and six, both the E and IR on the .160 percent solution (page 4). 
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The testimony of Lieutenant Snyder was credible and candid.  Based on 

the requirement that Alcotest Instruments are required to be recalibrated at 

least every six (6) months, Lieutenant Snyder s testimony clearly established 

that the period within which an individual could have been requested to 

provide breath samples on an Alcotest Instrument calibrated by Sergeant 

Dennis and, thereby, be potentially affected by the Court s decision in State v. 

Cassidy, was from November 5, 2008, through April 9, 2016. 

Also significant is Lieutenant Snyder s credible testimony that the error 

messages generated by an Alcotest Instrument during an attempted breath test 

procedure are not caused by the Instrument failing to operate properly but, 

rather, are caused by the conduct of the subject being tested or by the 

circumstances surrounding that testing procedure.  Although a reported 

Control Test Failed  error message could be the result of an improper 

calibration, without use of a NIST-traceable thermometer to verify the 

temperature of the solution, it is clear that once that error message appears, the 

Alcotest Instrument will not function, i.e., it will not permit breath testing to 

begin and, at a minimum a new solution change must be successfully 

completed.  This further supports the Court s conclusion that the failure of a 

Coordinator to utilize an NIST-traceable thermometer in the recalibration of an 

Alcotest Instrument does not affect the ability of the Instrument s sensors to 
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react and produce an Error Message relating to the actual breath test attempt, 

which directly relates to the conduct of the subject or environmental 

conditions. 

7.  Kevin W. Alcott 
 
 The State called Kevin William Alcott as a witness.  He is a Sergeant 

First Class (SFC) with the New Jersey State Police (NJSP), and has worked for 

the NJSP for eighteen years.  He has been assigned to the Alcohol Drug 

Testing Unit (ADTU) of the Forensic and Technical Services Bureau of the 

NJSP for the last eight and one-half years.  For the last five years, he has been 

assigned as the Alcotest Project Manager, which includes responsibility for 

supervising the Coordinators, and assisting them in performance of their jobs, 

including the calibration of Alcotest instruments.  His testimony is contained 

in T8, the June 12, 2023 Transcript, on pages 113-166, in T9, the June 13, 

2023 Transcript, on pages 4-113, and in T10, the June 14, 2023 Transcript, on 

pages 11-133.   

 SFC Alcott has been a Breath Test Operator since 2006 and is qualified 

to train Breath Test Operators.  SFC Alcott identified Exhibit S-156, a 

Certificate issued by Drager, dated March 14, 2012, certifying that he 

successfully completed the two-day Draeger Safety Diagnostics, Inc. Alcohol 

Coordinator Training Course on the New Jersey specific Alcotest 7110 MKIII-
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C instrument (Alcotest).  The Certificate further provides that SFC Alcott is a 

qualified Operator Trainer and Maintenance Technician,  qualifying him to 

train and certify Operators in the proper use and operation of, as well as to 

perform Preventive Maintenance on, the Alcotest. 

 SFC Alcott explained that in order to perform calibrations on the 

Alcotest, he was required to take a 40-hour State Police Instructor Training 

Course concerning operation and maintenance of the Alcotest and pass a 

written test, as well as completing a Standard Field Sobriety Test 40-hour 

course  He also attended and successfully completed the Borkenstein Drug 

Course at Indiana University.24  In addition, he underwent on-the-job training, 

completing calibrations on the Alcotest under the supervision of a qualified 

Coordinator.  As result, in a letter dated May 21, 2015, from John J. Hoffman, 

Acting Attorney General, to Colonel Joseph R. Fuentes, Superintendent of the 

NJSP, then-Trooper II Kevin W. Alcott was approved as a duly certified 

Breath Test Coordinator/Instructor, effective immediately.  See Exhibit S-

157A.   

 SFC Alcott testified he has performed hundreds of calibrations on 

Alcotest instruments, if not over a thousand, during his career, and is familiar 

 
24  The Borkenstein Drug Course covers topics related to the pharmacology of 
drugs and their effects on psychomotor performance and driving.  See 
https://bcahs.indiana.edu/drugcourse/index.html.  
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with the usage and operation of the Alcotest.  Exhibit DZ-1 is a copy of The 

Drager User Manual  Technical  of the NJSP for the Alcotest 7110 MKIII-C 

(Manual).  SFC Alcott was shown page 20 of the Manual, which contains an 

internal schematic drawing of the Alcotest instrument and, utilizing that 

schematic, he explained in detail the manner in which a breath sample  is 

obtained and analyzed by the Alcotest instrument. See T8 (June 12, 2023 

Transcript, page 120, line 6 through page 124, line 10).   

 SFC Alcott stated that if the breath test is successfully completed, the 

Alcotest generates and prints out an Alcohol Influence Report (AIR) setting 

forth the results of the analysis of the subject s breath sample.  Additionally, a 

digital record is created for each breath test conducted, which is maintained on 

the Alcotest instrument and then digitally downloaded into the Alcotest 

Inquiry System database.  He explained that the Alcotest generates 

approximately 311 Columns of digital information for each breath sample of 

which approximately 21 Columns of information are manually entered by the 

law enforcement officer conducting the breath test, which he described as 

identifying information,  such as the full name of the subject, driver s license 

number, date of birth, height, weight, the arrest location, time of arrest, and 

case number.  He stated the remaining information is automatically created and 

analyzed by the Alcotest instrument itself.  He explained there are 
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approximately 18 Coordinators in the ADTU at any one time, and there are 

approximately 550 Alcotest instruments currently in use throughout the State.  

He noted that Coordinators are geographically assigned to perform required 

periodic recalibrations of Alcotest instruments. 

 For purposes of the Zingis hearings, SFC Alcott reviewed Exhibit S-90, 

the Excel Spreadsheet created by William Donahue in 2016, entitled 

Spreadsheet Received from NJSP__27833 subject records,  for the purpose of 

determining the calibrations of Alcotest instruments performed by Sergeant 

Marc Dennis.  He reviewed each calibration record for each Alcotest 

instrument contained in Exhibit S-90.  If the Calibration Record was not 

available, he utilized the digital records in the Alcotest Inquiry System 

database to identify the Coordinator who conducted the calibration by going to 

the publicly available system and ran a search for each Alcotest Instrument to 

determine which Coordinator conducted the solution changes.  He explained a 

solution change always occurs at the end of a Calibration.  Based on his review 

of the entries contained on Exhibit S-90 and those calibration and digital 

records, SFC Alcott then created, and identified Exhibit S-128, an Excel 

Spreadsheet entitled Alcotest Spreadsheet Received from NJSP__27833 

subject records.   That Spreadsheet contains 27,833 Rows of subject breath 

tests conducted and 21 Columns, or Fields, of information as to each breath 
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test, including the calibration date (Column C) of each Alcotest instrument 

listed in each Row, on Column B.  SFC Alcott explained that he color-coded 

Column C, Calibration Date  on each Row.  Beginning with Row 2 (Row 1 

contains the information headings), Column C on Row 2 through Row 7796 

are colored in Green,  signifying those 7795 calibrations were conducted on 

the corresponding Alcotest instruments contained in Column B, entitled 

Serial Number,  by Sergeant Marc Dennis.  The 28 Calibration Dates in 

Column C on Row 7797 through Row 7824, concerning Alcotest instrument, 

serial number ARUL-0058, located in the Westfield Police Department, 

colored-coded in Red,  were not calibrated by Sergeant Marc Dennis.  

Further reviewing the Calibration dates in Column C of Exhibit S-128, on Row 

7825 through Row 27,834, there are an additional 408 Rows color-coded in 

Red, signifying the corresponding Alcotest instruments contained in Column 

B, on those Rows, were not calibrated by Sergeant Marc Dennis.  SFC Alcott 

determined that the remaining Alcotest instruments in Column B, totaling 

19,568, were calibrated by Sergeant Marc Dennis.  Accordingly, 436 subjects 

listed in Exhibit S-90 (also Exhibit S-148) were asked to provide breath 

samples for analysis on Alcotest Instruments that were not calibrated by 

Sergeant Marc Dennis, and 23,397 subjects listed in Exhibit S-90 were asked 
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to provide breath samples on Alcotest Instruments that were calibrated by 

Sergeant Marc Dennis.    

 SFC Alcott testified he then created Exhibit S-129, an Excel Spreadsheet 

entitled Alcott Sorted Spreadsheet Received from NJSP__27833 subject 

records,  which constitutes a sorting of Exhibit S-128.  He created the S-129 

Excel Spreadsheet in order to group together, sequentially, all Alcotest 

Instruments not calibrated by Sergeant Dennis and all those Alcotest 

Instruments that were calibrated by Sergeant Dennis.  Thereby, Exhibit S-129 

contains all 27,833 subject records, sorted as indicated.  Row 2 through Row 

437, color-coded in Red,  contain the 436 subjects who were asked to provide 

breath samples taken on Alcotest Instruments that were not calibrated by 

Sergeant Marc Dennis, and Row 438 through Row 27,834 contain the 27,397 

subjects who were asked to provide breath samples on Alcotest Instruments 

that were calibrated by Sergeant Marc Dennis. 

 By way of example, SFC Alcott was then shown Exhibit S-130, which is 

an Excel Spreadsheet he created when analyzing the identity of Coordinators 

who calibrated Alcotest Instrument ARWJ-0019 located at the North Plainfield 

Police Department, in order to determine whether the inclusion of entries on 

Exhibit S-90 (also Exhibit S-148) concerning that particular Alcotest 

Instrument, as purportedly being calibrated by Sergeant Dennis, was correct 
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and appropriate.  The information contained on S-130 was derived from a 

search, or query, of the Alcotest Information System database.  S-130 contains 

31 Rows relating to the history of Alcotest Instrument ARWJ-0019 from July 

6, 2012 to February 24, 2014, and 126 Columns of information for each Row.  

Line 6 thereof, highlighted in Yellow,  relates to a solution change and a 

calibration of that Instrument on December 11, 2013.  Scrolling over to 

Columns AO through AR, it is evident that Christopher C. Mulch, Badge 

Number 6806, was the Operator who performed that particular Solution 

Change and Calibration, not Sergeant Marc Dennis.  Accordingly, any subject 

entry included in Exhibit S-90 (also Exhibit S-148) that relates to that 

particular solution change and calibration should not have been included on 

Exhibit S-90 (also Exhibit S-148). 

 SFC Alcott was then shown Exhibit S-131, an Excel Spreadsheet he 

created concerning the history of Alcotest Instrument ARWM-0086, located at 

Ocean Township Police Department, from March 3, 2009 to July 27, 2010.  

Again, that information was extracted from the Alcotest Information System 

database from a search, or query, the dates chosen to correspond with certain 

entries in Exhibit S-90 (also Exhibit S-148) that relate to the relevant time 

period.  As with Exhibit S-130, S-131 contains a number of Rows (here, 28), 

and the same 126 Columns of information as to each Row.  Rows 3 and 10 are 
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also highlighted in Yellow,  and when one scrolls over to Columns AO 

through AR, it is clear that Thomas Snyder, not Sergeant Marc Dennis, was the 

Operator who performed the Solution Change and Calibration of that Alcotest 

Instrument on January 29, 2010 and August 13, 2009 respectively.  

Accordingly, as with the example in Exhibit S-130, any subject entry included 

in Exhibit S-90 (also Exhibit S-134) as an individual who was asked to provide 

a breath sample on Alcotest Instrument ARWM-0086 based on those solution 

changes and calibrations should not have been included. 

 Similar examples relating to the manner in which SFC Alcott was able to 

complete his analysis of which subject entries contained in Exhibit S-90 (also 

Exhibit S-148) constitute requests to provide breath samples on Alcotest 

Instruments calibrated by Sergeant Marc Dennis, and which were not, as set 

forth in Exhibits S-128 and S-129, are set forth in Exhibits S-132 (Alcotest 

Instrument ARXA-0061, Shrewsbury Police Department), S-133 (Alcotest 

Instrument ARWM-0041, South Bound Brook Police Department), S-134 

(Alcotest Instrument ARWF-0403, West Long Branch Police Department), and 

S-135 (Alcotest Instrument ARUL-0058, Westfield Police Department), all 

Excel Spreadsheets created by SFC Alcott by extracting information from the 

Alcotest Inquiry System database through a search or query of that system.  

Row entries color-coded in Yellow  on those Spreadsheets reflect solution 
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changes and calibrations on those Alcotest Instruments that were not calibrated 

by Sergeant Marc Dennis.  Accordingly, subject entries contained in S-90 (also 

Exhibit S-148) as individuals who were asked to provide breath samples on 

those Alcotest Instruments based on those solution changes and calibrations 

should not have been included.  During this portion of SFC Alcott s testimony, 

all counsel so stipulated. 

 SFC Alcott also identified Exhibit S-127, a one-page document with the 

heading Alcott Zingis Notes,  a document he acknowledged creating.  He 

represented that S-127 reflects the searches, or queries, he conducted of the 

Alcotest Inquiry System database resulting in his creation of the Excel 

Spreadsheet contained in Exhibits S-128 through S-135, when concluding that 

there are a total of 436 subject entries contained in Exhibit S-90 (also Exhibit 

S-148) should be eliminated. 

 SFC Alcott then identified Exhibit S-126, an Excel Spreadsheet, entitled 

Zingis Project Spreadsheet 2-24-2023,  which he created based on a larger 

Excel Spreadsheet he had requested of William Gronikowski in December 

2022 (See Exhibit S-74) and subsequently obtained from him, see Exhibit S-

116, containing all solution changes conducted on Alcotest Instruments in New 

Jersey from November 1, 2008 through January 9, 2016.  SFC Alcott testified 

Exhibit S-126 contains a listing of all solution changes and calibrations 
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performed by Sergeant Marc Dennis, which he extracted from Exhibit S-92.  

S-126 contains 1329 Rows and 131 Columns of information.  Each Row and 

Column (Field) is color-coded (reflected at the end of Row 1329), as follows: 

Orange: Solution Change not sequential after linearity test;  Green: 

Documents Found;  Red: Documents Not Found;  and Blue: Documents 

Found but Incomplete.   He explained the entries in Column B, Start Time  

of the solution change, color-coded in Orange, are solution changes without 

corresponding calibrations.  He stated the other Rows in Column B that are the 

start time of a solution change, color-coded in Green,  indicate he found a 

corresponding calibration.  Those Columns color-coded in Red  indicate the 

solution change and calibration documents were not found.  Those entries 

color-coded in Blue  reflects that part of the documents were found. 

 SFC Alcott then identified Exhibit S-116, an Excel Spreadsheet entitled 

Records 11012005_01312008 [Compatibility Mode],  which consists of 2 

sheets.  Sheet 1 contains 64,999 Rows and Sheet 2 contains 41,413 Rows.  

Both Sheets contain the same 126 Columns of information.  Column A lists 

Alcotest Instruments by serial number, Column H, the calibration date, 

Column Q, the solution change date, and Columns AO through AR, the 

identity of the Operator who performed the solution change and calibration.  

Exhibit S-116 is the Excel Spreadsheet created by William Gronikowski as a 

718 



167 
 

result of the December 28, 2022 request of him by SFC Alcott, and contains an 

extraction from the Alcotest Inquiry System database, through a query, 

consisting of all solution changes conducted on all Alcotest Instruments in 

New Jersey from November 1, 2005 through January 31, 2018. 

 During his direct examination of SFC Alcott, DAG Clark scrolled to 

Column AO on Sheet 1 of S-116, the Last Name  of the Operator, and filtered 

that Column for the name Dennis.   He performed that same operation on 

both Sheet 1 and Sheet 2 of S-116 to determine which solution changes were 

performed by Sergeant Marc Dennis, and then determined whether there was a 

corresponding calibration on the same date as the solution change.  He used 

this information to develop the Excel Spreadsheet contained in Exhibits S-128, 

S-129, and S-126. 

 SFC Alcott was then shown hard copies of Exhibit S-121, which are 2 

Breath Testing Instrumentation Service Report  documents concerning 

Alcotest Instrument serial number ARUL-0055, located at the State Police 

Station in Cranbury.  He noted the May 16, 2011 calibration reflected on the 

first page does not appear in S-116 because the Instrument failed to upload one 

solution change file from that date due to an error code, and the Instrument 

was returned to Draeger for repairs.  Draeger replaced the microprocessor and 

the digital copy of that solution change file, which was then permanently lost.  
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The June 16, 2011 Calibration on the second page of Exhibit S-121 does 

appear on the Exhibit S-116 Excel Spreadsheet at line 25347.  Filtering the 

Exhibit S-126 Spreadsheet by the Alcotest Instrument Serial Number ARUL-

0055 that appears on Exhibit S-121 discloses that the prior-listed calibration of 

that Alcotest Instrument was performed on February 7, 2011, but the May 16, 

2011 Calibration is not listed, which SFC Alcott explained was because of the 

repair of Alcotest Instrument ARUL-0055. 

 SFC Alcott was also shown Exhibit S-152, an Excel Spreadsheet entitled 

Subjectsfrom11052008_06302016.   That Spreadsheet contains 236,664 

Rows of subjects and 21 Columns of information for each subject Row.  

Column A contains the Arrest Date  of the subject, Column B is the Alcotest 

Instrument Serial Number on which the subject was asked to provide a breath 

sample, Column C is the calibration date, and Columns E through L the name 

and identity information for the subject.  This Spreadsheet contains the names 

of all subjects who were arrested and charged with Driving While Intoxicated 

and asked to provide breath samples on the indicated Alcotest Instruments.  

Column B was then filtered by Alcotest Instrument ARUL-0055 (the Alcotest 

Instrument contained in Exhibit S-121).  This exercise was to determine all 

subjects who were arrested between March 16, 2011 and June 16, 2011, the 

dates set forth in the Calibration records for Alcotest Instrument ARUL-0055 
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set forth in Exhibit S-121.  SFC Alcott acknowledged that Row 61,343 of S-

152 reflects an arrest date of  on May 10, 2011, and that 

Alcotest Instrument ARUL-0055, upon which he was requested to provide a 

breath sample, was calibrated on June 16, 2011.  Row 61,346 of S-152 reflects 

an arrest date of  on June 14, 2011, and Alcotest Instrument 

ARUL-0055, on which she was requested to provide a breath sample, was 

calibrated on June 16, 2011. 

 SFC Alcott was then shown Exhibit S-171B, which is an Excel 

Spreadsheet entitled ARUL-055 Spreadsheet.2 instances(2) [Protected 

View],  which he acknowledged creating.  This Spreadsheet contains 55 Rows 

of the history of breath samples requested on Alcotest Instrument ARUL-0055 

from April 27, 2011 through August 12, 2011.  It contains 310 Columns of 

information as to each Row, the calibration date contained on Column H, the 

solution change date on Column Q, and the identify information of the 

Operator performing the solution change and calibration on Columns AU 

through AX.  Rows 37 and 40 are highlighted in the color Yellow.   SFC 

Alcott explained he created this Spreadsheet by going to the public database of 

the Alcotest Inquiry System and conducting a search for Alcotest Instrument 

ARUL-055 in a certain date range.  Since the search was made of the public 

database, the name of the subject, which would otherwise appear in Columns 
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AB through AD, was redacted and not available.  However, Columns AF 

through AI on S-171B do provide the subject s age, gender, weight and height.  

 He then made a comparison of the data contained on Exhibit S-152 (all 

subjects arrested for Driving While Intoxicated between November 5, 2008 

through June 30, 2016 and asked to provide breath samples on Alcotest 

Instruments), with the data extracted from the database for Alcotest Instrument 

ARUL-0055 reflected on Exhibit S-171B, using the calibration date, the 

Summons Number, Case Number, and Subject s age and gender Columns of 

information.  From those comparisons he was able to determine that the 

information for  on Row 61,343 in Exhibit S-152, except for the 

arrest date, matched with the information on Row 40 in Exhibit S-171B.  SFC 

Alcott testified he concluded that the Arrest Date  contained in Column AR  

in Exhibit S-171B was incorrectly entered into the database by the Operator, 

because the Start Time  of the solution change in Column R cannot be 

changed by the Operator, since it is automatically entered by the Alcotest 

Instrument.  SFC testified the same situation exists as to .  

Comparison of the information in Row 61,346 for  in Exhibit S-

152 matched, except for the arrest date, the identifying information in Row 37 

on Exhibit S-171B, and SFC concluded the arrest date appearing in Column 

AR  in that Exhibit was also incorrectly entered by the Operator.     
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 Alcotest Instrument ARUL-0055 used in the  arrest and breath 

test was calibrated by Alcotest Operator Gregg Anacker, and Alcotest 

Instrument ARUL-005 used in the arrest and breath test was 

Calibrated by Alcotest Operator Oscar Diaz, as set forth in Columns AN 

through AQ on Rows 40 and 37, respectively, in Exhibit S-171B.  

Accordingly, they were properly eliminated as subjects who provided breath 

samples on an Alcotest Instrument calibrated by Sergeant Marc Dennis. 

 During the cross-examination of Lieutenant Snyder by Mr. Gold, he had 

been shown and provided testimony on the following documents: (1) Exhibit 

DB-6, a Calibration Record of Alcotest Instrument, serial number ARLD-

0012, located in the Edison Township Police Department, in Union County, 

documenting the calibration of that Instrument by Sergeant Marc Dennis on 

June 10, 2009; (2) Exhibit DB-7, a Calibration Record of Alcotest Instrument, 

serial number ARUL-0055, located in the New Jersey State Police Barracks in 

Cranbury, documenting the calibration of that Instrument by Sergeant Marc 

Dennis on May 16, 2011; (3) Exhibit DB-8, a Calibration Record of Alcotest 

Instrument, serial number ARWC-0020, located at the Kean University Police 

Department, in Union County, documenting a calibration of that Instrument by 

Sergeant Marc Dennis on March 26, 2013; and Exhibit DB-9, a Calibration 

Record of Alcotest Instrument, serial number ARWC-0064, located at the New 
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Jersey State Police Barracks, Monmouth Station, documenting a calibration of 

that Instrument on July 15, 2013 by Sergeant Dennis.  See T2, page 43, line 19 

to page 71, line 2.  These documents were extracted from, and are contained 

in: (1) as to Exhibit DB-6, Exhibit S-102, Calibration Records of Sergeant 

Marc Dennis for each Municipality in Middlesex County;  (2) as to Exhibits 

DB-7 and DB-9, in Exhibit S-104, Calibration Records of Sergeant Marc 

Dennis for each New Jersey State Police Barracks location;  and (3) as to 

Exhibit DB-8, in Exhibit S-107, Calibration Records of Sergeant Marc Dennis 

for each Municipality in Union County.   Lieutenant Snyder then reviewed 

Exhibit S-92, the Excel Spreadsheet entitled Spreadsheet_All Solution 

Changes_11-1-08 thru 1-9-16,  and testified the Dennis calibrations reflected 

in Exhibits DB-6, DB-7, DB-8, and DB-9 were not contained on Exhibit S-92.   

 On direct examination of SFC Alcott, he was shown Exhibit DB-6, the 

Calibration Record for Alcotest Instrument, serial number ARLD-0012, 

located in the Edison Township Police Department, calibrated by Sergeant 

Marc Dennis on June 10, 2009.  Returning to Exhibit S-126, the Zingis 

Project Spreadsheet 2-24-2023,  the color-coded Excel Spreadsheet prepared 

by him, SFC Alcott testified the calibration of Alcotest Instrument ARLD-

0012 by Sergeant Marc Dennis on June 10, 2009 does not appear on his 

Exhibit S-126 Spreadsheet.  SFC Alcott explained that omission was based on 
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his review of the four-page records for Alcotest Instrument ARLD-0012 

contained in the Edison Township PDF file contained in Exhibit S-102, 

Calibration Records of Sergeant Marc Dennis for each Municipality in 

Middlesex County,  noting that this was not listed in Exhibit S-126 because 

the Control Test conducted by Sergeant Dennis failed and, therefore, it was not 

a valid calibration, and the Instrument could not be utilized to analyze breath 

samples with a failed solution change.  SFC Alcott then reviewed Exhibit S-

152, the Excel Spreadsheet entitled Subjectsfrom 11052008_06302016.   A 

sorting of Column B, Serial Number  for Alcotest Instrument ARLD-0012 

lists calibration records of that Instrument on Rows 3648 through 3830, and 

SFC Alcott verified there are no arrest dates of any subject relating to the 

calibration date of June 10, 2009 of Alcotest Instrument ARLD-0012 listed on 

Exhibit S-152. 

   With respect to Exhibit DB-8, the Calibration Record for Alcotest 

Instrument ARWC-0020, dated March 26, 2013, a sorting of Column F, Serial 

Number  on Exhibit S-126, the color-coded Excel Zingis Project 

Spreadsheet  created by SFC Alcott, for Alcotest Instrument ARWC-0020, 

discloses there is no calibration for that Instrument on March 26, 2013 

appearing in Exhibit S-126.  However, again, reviewing the three-page PDF 

file ARWC-0020 Kean University  contained in Exhibit S-107, Calibration 
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Records of Sergeant Marc Dennis for each Municipality in Union County,  

discloses the reason for its omission on S-126 is that the Control Test failed, 

and the Instrument could not be utilized to test breath samples.  A further 

review of Exhibit S-126 discloses that the next successful calibration of 

Alcotest Instrument ARWC-0020 occurred on May 20, 2013.  Reviewing 

Exhibit S-152, and sorting Column B by Alcotest Instrument ARWC-0020 

discloses there are no arrest dates of any subject relating to the calibration date 

of March 26, 2013. 

 The same review was conducted by SFC Alcott as to the calibration 

records contained in Exhibits DB-7 and DB-9, with the same results, namely, a 

review of Exhibit S-104, Calibration Records of Sergeant Marc Dennis for 

each New Jersey State Police barracks location  discloses that the Control 

Tests failed, they were not contained on Exhibit S-126, and a review of Exhibit 

S-152 discloses there were no arrests associated with the calibration dates set 

forth in Exhibits S-7 or S-9. 

 SFC Alcott was shown Exhibit S-89, another Excel Spreadsheet he 

created, entitled Spreadsheet of towns and counties,  which he explained 

contains the serial numbers and location of Alcotest Instruments on which 

Sergeant Marc Dennis calibrated or conducted solutions changes.  He created 

that Spreadsheet from the data contained in Exhibit S-126.  Exhibit S-89 
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contains 146 Rows and Three Columns of information, as follows:  Column A, 

Serial Number;  Column B, Agency;  and Column C, County.   He 

testified Exhibit S-89 shows that Sergeant Dennis performed solution changes 

and calibrations in Burlington, Cape May, Mercer, Middlesex, Monmouth, 

Ocean, Somerset and Union Counties.  Referring to Exhibit S-89, SFC Alcott 

stated that, as to Burlington County, Sergeant Dennis performed solution 

changes on two Alcotest Instruments located at the Red Lion New Jersey State 

Police Station; as to Cape May County, he performed solution changes on one 

Alcotest Instrument located at the New Jersey State Police Station in North 

Wildwood; and as to Mercer County, he performed solution changes on two 

Alcotest Instruments located at the New Jersey State Police Station in 

Hamilton.   

Sergeant Alcott then reviewed a sorting of Column F, Serial Number,  

on Exhibit S-126 to search for the Serial Numbers of the Alcotest Instruments, 

listed in Exhibit S-89, for the Red Lion, North Wildwood and Hamilton State 

Police Stations.  As to Alcotest Instrument ARWE-0029 at the Red Lion 

Station, Exhibit S-126 disclosed, on Row 713, that Sergeant Dennis only 

performed one solution change on that Instrument, on December 21, 2014, and 

not a calibration.  As to Alcotest Instrument ARWE-0026 at the Red Lion 

Station, a sorting of Column F on Exhibit S-126 disclosed, on Row 712, that 
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Sergeant Dennis only performed one solution change on that Instrument, on 

December 17, 2010, and not a calibration.  As to Alcotest Instrument ARWC-

0058 at the North Wildwood Station, a sorting of Exhibit S-26 disclosed, on 

Row 615, that Sergeant Dennis performed both a solution change and a 

calibration on August 27, 2013.  SFC Alcott then reviewed Exhibit S-152, the 

Excel Spreadsheet entitled Subjectsfrom 11052008_06302016,  and testified 

a sorting of Column B, Serial Number,  for Alcotest Instrument ARWC-0058 

disclosed there were no breath tests conducted on that Instrument relating to 

the August 27, 2013 calibration by Sergeant Dennis.  As to Alcotest 

Instrument ARWD-0107 at the Hamilton Station, he testified a sorting of that 

Instrument on Column F of Exhibit S-126 disclosed, on Rows 674 and 675, 

that Sergeant Dennis performed solution changes, not calibrations, on May 16, 

2009 and July 13, 2012, respectively.  As to Alcotest Instrument ARWE-0037, 

also at the Hamilton Station, he testified a sorting of Column F on Exhibit S-

126 disclosed, on Rows 719 and 720, that Sergeant Dennis performed solution 

changes, not calibrations, on October 1, 2010 and July 8, 2011, respectively. 

SFC Alcott also reviewed Exhibit S-90 (also Exhibit S-148).  Scrolling 

over to Column T, Final Error,  SFC Alcott explained that Column of 

information reveals whether there was an error that prevented the Alcotest 

Instrument from producing an evidential BAC reading.  On direct examination, 
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DAG Clark clicked on the sort  button on that Excel Spreadsheet to display 

all the error  messages on the corresponding Row.  SFC Alcott explained that 

the error Ambient Air Check Error  appears when the Instrument detects 

ambient air (atmospheric air), which causes the test to abort, without 

producing a BAC reading.  He testified nothing a Coordinator does during the 

calibration process could cause that message, stating [i]t s an automatic 

function from the instrument.  T9, page 16, lines 7-8. 

Concerning the error message, Blowing Not Allowed,  SFC Alcott 

explained if the subject blows into the mouthpiece when not prompted to do so 

by the Instrument, it will display that final error and abort the test.  He testified 

that nothing the Coordinator does during the calibration of the Instrument can 

cause that message to appear, as the Instrument automatically displays that 

error if it detects breath being delivered before the subject is prompted to do 

so, and a BAC reading would not be produced. 

As to the error message, Control Test Failed,  SFC explained that, with 

a breath test sequence, a control test is conducted before the actual breath 

sample is received from the subject, and another control test is conducted 

following receipt and analysis of a subject s breath test.  He stated that if 

either one of those control tests is outside a 5% tolerance of .005, the 
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Instrument will record that the control test failed and would abort the test 

without producing a BAC reading.   

Concerning the error message Control Gas Supply,  SFC Alcott 

testified if the Simulator Solution in the Instrument does not deliver gas when 

it is expected to during a control test, that message appears.  He stated that 

nothing the Coordinator does during the calibration process can cause that 

error message.  He noted this generally occurs during administration of the 

breath test if the Simulator gets disconnected, among other reasons. 

SFC Alcott testified that the error message Interference  occurs during 

a breath test if something other than ethanol is being blown into the 

Instrument.  He explained that is automatically determined by the Instrument 

during a breath test, and there is nothing that a Coordinator can do during the 

calibration process that could cause that error message. 

As to the error message, Minimum Volume Not Achieved,  SFC Alcott 

testified this message appears if the subject being tested does not meet the 

minimum requirements for the volume of the breath sample being provided, 

and there is nothing the Coordinator calibrating the Instrument can do to cause 

that error message.  He explained that the Flow Sensor in the Instrument 

detects whether the minimum requirements of volume of the breath sample has 
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been achieved, and there is no involvement with the Flow Sensor in the 

calibration process. 

SFC Alcott testified the error message Mouth Alcohol  occurs if the 

Instrument detects a drop in the BAC concentration during receipt of the 

breath sample.  He explained there is an internal algorithm in the firmware of 

the Instrument that makes that calculation and determines whether Mouth 

Alcohol  is present, and nothing during the calibration process can cause that 

error to occur. 

Concerning the error message, Purging Error,  SFC Alcott explained 

there is an internal pump inside the Alcotest Instrument that pumps room air 

through the system to clear out any alcohol before the next breath sample is 

received.  If that process fails to clear out any alcohol, this error would appear.  

He testified there is nothing done by the Coordinator during the calibration 

process that could cause this error because it is automatically determined by 

the Instrument if the alcohol is not properly purged. 

SFC Alcott testified that with respect to the error message, Ready to 

Blow Expired,  when the Instrument is ready to receive a breath sample, it 

prompts the subject to provide it and the subject has three minutes to deliver 

that breath sample. When the three minutes expires without a breath sample 

being provide, this error message appears.  He explained this  protocol is built 

731 



180 
 

into the firmware of the Instrument and there is nothing that a Coordinator can 

do during the calibration process that could cause this message to appear.   

    With respect to the error message, Simulator Temperature Error,  SFC 

Alcott explained that if, during a control test, the simulator temperature is not 

34 degrees centigrade, plus or minus .2 degrees, that message will appear. He 

stated this is an automatic measuring function controlled by the firmware, and 

nothing done during the calibration process can cause that error.  

 SFC Alcott then testified concerning the error messages, Subject 

Refused,  and Test Terminated.   He explained these are determinations 

made by the breath test Operator during the breath testing sequence.  He 

explained the officer operating the Alcotest Instrument, or the arresting officer, 

has discretion to determine whether a subject should be cited for a violation of 

the Implied Consent Statute, requiring a subject arrested for driving while 

under the influence to submit to a breath test analysis on an Alcotest 

Instrument.  He also stated that when an error message occurs that aborts a 

test, a solution change is required, which takes close to an hour and a half to 

restore the Instrument to working order.  Accordingly, when an error message 

occurs, the arresting officer always has discretion to transport the subject to 

the location of another Alcotest Instrument, such as an adjoining municipality, 

to conduct another test. 
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 On cross-examination by Mr. Noveck, SFC Alcott acknowledged he was 

not involved in the creation of Exhibit S-90 (also Exhibit S-148).  He testified, 

although he was asked to analyze the Exhibit S-90 (also Exhibit S-148) list to 

determine whether every subject listed was asked to provide breath samples on 

an Alcotest Instrument that had been calibrated by Sergeant Dennis, he was not 

asked to check whether there were other individuals, not listed on those 

Exhibits, who had been requested to provide breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis.  

   While questioning SFC Alcott, Mr. Noveck displayed Exhibit S-90, and 

SFC Alcott verified, through a sorting of Column E, Subject Last Name,  that 

a subject with the last name, , was not contained in Exhibit S-90.  Mr. 

Noveck then displayed Exhibit S-152, and sorted Column B, Serial Number  

on Exhibit S-152, for Alcotest Instrument ARTL-0023 which displayed, 

among other calibration dates, June 30, 2019.  SFC Alcott acknowledged that 

Row 44209 on Exhibit S-152 shows that subject  (Columns E 

through G) was arrested on November 6, 2008 (Column A) in Bridgewater 

Township (Column D) and was asked to provide a breath sample on Alcotest 

Instrument ARTL-0023 (Column B), that Alcotest Instrument having been 

calibrated on June 30, 2009 (Column C).  From his review of Exhibit S-90, it 

was clear to SFC Alcott that Sergeant Dennis calibrated that Instrument on 
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June 30, 2009.  However, SFC Alcott noted that the arrest date listed in 

Column A was more than six months before the calibration date.  Accordingly, 

he concluded that the arrest date was incorrectly entered, which would account 

for this subject being missed for inclusion on the Exhibit S-90 Spreadsheet.  

That date-entry error by the arresting officer was verified by Exhibit DPD-2A, 

which is a one-page sheet of a Municipal Case Search  conducted by Mr. 

Noveck, which documents that the actual arrest of  in Bridgewater 

Township was November 6, 2009.  Accordingly, as acknowledged by SFC 

Alcott,  should have been included in the Exhibit S-90 Spreadsheet 

as a person asked to provide a breath sample on an Alcotest Instrument 

calibrated by Sergeant Dennis.  Column U in Exhibit S-152 shows that a BAC 

reading of 0.132 was obtained, and Exhibit DPD-2A verifies she was convicted 

on Driving While Intoxicated on March 3, 2010.   

Accordingly, the case is one that falls within the Court s decision 

in Cassidy, providing her the rright to notice and the right to file an application 

for post-conviction relief (PCR).  However it should be noted that a careful 

review of Exhibit DPD-2A reveals that  was sentenced to a 90-day 

loss of her driving privileges, which was the sentence imposed, at that time, on 

what is commonly referred to as a Tier 1 DWI offense.  A BAC reading of 

0.132 is per se, Tier 2 DWI Offense, which carried with it, at that time, a 
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license suspension of 6 months.  In other words, the actual circumstances at 

the time of the conviction entered for a Tier 1 DWI offense would have to be 

examined during a hearing on the PCR application to determine the 

appropriate adjudication, since plea agreements in DWI cases are prohibited by 

Guideline 4 in the Appendix to Part VII of the Rules Governing the Courts of 

New Jersey.  Nevertheless,  should have been included on the Excel 

Spreadsheet in Exhibit S-91, and was entitled to notice of the Court s decision 

in Cassidy. 

During his cross-examination, Mr. Noveck guided SFC Alcott through a 

similar analysis concerning .  Exhibit DPD-2C, the one-page 

result of another Municipal Court Case Search conducted by Mr. Noveck, 

discloses that  was arrested and charged with DWI on May 14, 

2010, in Highlands Borough, but the summons was dismissed in Highlands 

Borough Municipal Court on July 27, 2010.  Row 800 of Exhibit S-126 

documents that Sergeant Dennis performed a calibration on Alcotest 

Instrument ARWF-0400 on April 20, 2010, located in the Highlands Borough 

Police Department.  A sorting of Column B, Serial Number  in Exhibit S-90 

for that Instrument, and sorting of Column C, Calibration Date  in Exhibit S-

90 resulted in no matches for the last name of .  Filtering Column C, 

Calibration Date,  in Exhibit S-152, for the date of April 20, 2010, reveals, in 
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Row 167640, that  was arrested on April 14, 2010 (Column 

A) in Highlands Borough (Column D), and was requested to provide a breath 

sample on Alcotest Instrument ARWF-0400, an Instrument calibrated by 

Sergeant Marc Dennis.  However, it is noted that Column U, End Result,  of 

Row 167640 shows the BAC reading was Zero,  which is consistent with the 

result of dismissal of the DWI charge reflected in DPD-2C.  Accordingly, 

notwithstanding that  provided a breath sample on an Alcotest 

Instrument calibrated by Sergeant Dennis, because of the entry of a dismissal,  

she would not be entitled to relief under the Court s decision in Cassidy.  

Exhibit DPD-2B is a one-page Municipal Court Case Search result 

concerning defendant , who was issued a summons for DWI in 

Highlands Borough on October 31, 2012.  A conviction for that offense was 

entered against her in Highlands Borough Municipal Court on August 20, 2013 

and, in addition to fines and penalties, her driving privileges were revoked or a 

period of seven months.  The Excel Spreadsheet constituting Exhibit S-126 

discloses, on line 807, that Sergeant Marc Dennis performed a solution change 

and calibration on Alcotest Instrument ARWF-0400, located in Highlands 

Borough Police Department, on July 19, 2012.  In displaying Exhibit S-90, Mr. 

Noveck filtered Column B (Serial Number) for all Rows containing Alcotest 

Instrument ARWF-0400, and then filtered Column C (Calibration Date) for 
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July 19, 2012.  That resulted in the display of ten Rows in Exhibit S-90 (Rows 

18833 through 18842) with the matching date of July 19, 2012.  Filtering the 

name  on Column E (Subject Last Name) revealed no matches, 

namely,  was not included Exhibit S-90.  

Mr. Noveck then, again, displayed for SFC Alcott Exhibit S-152.  

Filtering Column E (Subject Last Name) for  disclosed Row 167508 

containing the name of , with the same arrest date in Column 

A and the same Summons Number in Column P as contained on Exhibit DPD-

2B, and Column U in Exhibit S-152 shows her breath sample resulted in a 

BAC reading of 0.188, well over the per se, statutory limitation of a BAC 

reading of 0.10 for conviction of a Tier 2 DWI offense, which matches the 

conviction and sentence reflected on Exhibit DPD-2B.  Accordingly,  

, having provided a breath sample on an Alcotest Instrument calibrated 

by Sergeant Dennis, was entitled to be included with those defendants who 

were potentially affected by the Court s decision in State v. Cassidy, yet she 

was not included in the Exhibit S-90 list compiled by the NJSP, and was 

therefore not provided mailed notice of the misfeasance of Sergeant Dennis or 

the Court s decision in Cassidy, which included her right to file an application 

for post-conviction relief.  Additionally, Exhibit DPD-2B also reflects that a 

warrant was issued for  arrest on September 5, 2018, which, as of 
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the date of the Municipal Court Case Search on June 2, 2023, was still 

outstanding, with bail set and the issuance of a Proposed Suspension Notice, 

ostensibly for the failure to pay the full amount of the fines, costs and penalties 

imposed on the conviction.     

Mr. Noveck then examined SFC Alcott concerning Exhibit DBP-2D, 

which is a Municipal Court Search,  conducted by Mr. Noveck in the matter 

of   On behalf of , his attorney filed an 

application for post-conviction relief based on State v. Cassidy, which is still 

under consideration, on the issue of whether  was requested to 

provide a breath sample on an Alcotest Instrument that had been calibrated by 

Sergeant Dennis.   was charged in the Township of Woodbridge with 

Driving While Intoxicated, in Summons Number SP4 314067 on December 27, 

2008.  The charge was filed by a New Jersey State Police Trooper.  From my 

experience in handling Cassidy-based PCR applications, the State Police 

follow record-retention policies, and its records for that matter were destroyed 

prior to the Court s decision in Cassidy.  In that PCR matter, SFC Alcott had 

been asked by DAG Mitchell to search the Alcotest Information System 

database for information concerning the  matter.  See 

Exhibit S-149 (a series of emails in March 2023 between SFC Alcott, William 

Gronikowski, and DAG Mitchell concerning attempts to locate calibration 
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documents concerning that matter).  The result of the those documented 

attempts was that SFC Alcott needed to determine the Alcotest Instrument 

serial number before reaching any conclusions.  The Municipal Court Search 

conducted discloses he pled guilty to that offense in Woodbridge Municipal 

Court on April 22, 2009, and upon sentencing, in addition to fines, court costs 

and statutory penalties, the driving privileges of  were suspended for 

a period of seven months. 

Based on the arrest-date information in the  matter, 

December 27, 2008, SFC Alcott testified he requested Mr. Gronikowski to 

conduct a statewide search (query) of the Alcotest Inquiry System database 

concerning DWI tickets issued from December 26, 2008 to December 28, 

2008.  Exhibit S-150 is an Excel Spreadsheet entitled Subjectsfrom 

12282008_12282008,  which contains 363 Rows of subjects charge with 

Driving While Intoxicated and 312 Columns (Fields) of information.  SFC 

Alcott testified the name of  does not appear on this subject-

based Excel Spreadsheet.  SFC Alcott was then shown Exhibit S-152, the 

Excel Spreadsheet entitled Subjectsfrom 11052008_06302016,  which 

contains 236,664 Rows of subject data, each Row containing 22 Columns 

(Fields) of information concerning each subject charged with DWI in New 

Jersey from November 5, 2008, through June 30, 2016. Mr. Noveck filtered 
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and sorted the name of  in Column (Field) E, Subject Last Name,  

which SFC Alcott verified produced no results for the name .   

Mr. Noveck then filtered and sorted the Summons Number contained in 

Exhibit DPD-2D in Column (Field) P of Exhibit S-152, which SFC verified did 

not produce any results for that Summons Number.   

SFC Alcott also reviewed Exhibit DPD-2D and verified that under 

Offense Information  there is a field of information entitled Alcotest,  

which is blank (not filled-in).  However, this court notes that  was 

convicted of DWI upon entry of a plea of guilty, and a seven-month license 

suspension was imposed, which is the amount of license suspension applicable 

to a Tier 2 violation upon a finding of a Blood-alcohol content reading of 

0.10% or higher.  Accordingly, his plea and conviction had to have been based 

upon breath samples provided and analyzed by an Alcotest Instrument.  SFC 

Alcott testified that when a New Jersey State Trooper arrests someone for 

DWI, the Trooper usually brings the defendant back to the State Police Stat ion 

to which he or she is assigned, in order to conduct the breath-samples test.  

However, SFC Alcott further explained, there is nothing preventing the 

Trooper from bringing the defendant to a municipal police station for the 

breath test to be conducted. Accordingly, SFC Alcott concluded, given the 

absence of State Police Records concerning the arrest of , including 
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absence of the Alcohol Influence Report, the fact that  was pulled 

over and charged with Driving While Intoxicated does not reveal the location 

where the Alcotest breath test was conducted.  

When asked if he knew any reason why a record of the charging of  

with Driving While Intoxicated, and the testing of his breath on an 

Alcotest Instrument does not appear in the Alcotest Inquiry System database, 

SFC Alcott explained there was a time, prior to approximately 2011, that 

information was not downloaded from each Alcotest Instrument in the State, 

directly onto the Alcotest Inquiry System database, through a telephone 

modem, as it has been done from 2011 forward.  He testified, as did Lieutenant 

Snyder, that prior to approximately 2011, breath-testing information from each 

Alcotest Instrument was downloaded onto a Compact Disc (CD) every six 

months, and the CD was transported to the Office of Forensic Sciences within 

the NJSP, which maintains the database, and then downloaded onto the 

database.  He acknowledged that the absence of arrest and breath-testing 

records for . in the Alcotest Inquiry System database may 

have been because data concerning same was placed on a CD that was never 

downloaded onto that database.  SFC Alcott testified another copy of the CD 

was retained by the agency in which the Alcotest Instrument was located, but 

he was unaware as to whether, either the Office of Forensic Sciences or the 

741 



190 
 

local agency, retained the CDs.  He also testified that since approximately 

2011, and currently, information from each Alcotest Instrument is downloaded 

through a telephone modem onto the database on a weekly basis.  

 Mr. Noveck also referred to another Excel Spreadsheet created by SFC 

Alcott, Exhibit S-171B, entitled ARUL-0055.2 instances (003),  which 

contains the records of testing of subjects on that particular Alcotest 

Instrument.  It contains 55 Rows of subjects who were asked to provide breath 

samples on that Instrument, and 312 Columns of information as to each 

Subject Row.  Rows 37  and 40  

on that Spreadsheet are highlighted in yellow  because the dates of 

calibration of that Instrument appearing on Column H (Calibration Date) is 

June 16, 2011, which occurred after the listed date of arrest of the subject 

contained on Column AR (Arrest Date), June 14, 2011 as to Row 37, and May 

10, 2011 as to Row 40, which is inconsistent.  SFC Alcott testified that the 

calibration date is automatically entered by the Alcotest Instrument, whereas 

the date of arrest is inputted by the officer conducting the breath test.  

Accordingly, he concluded, in those two instances, the date of arrest had to 

have been inaccurately manually entered by the officer conducting the breath 

test on that Alcotest Instrument. 
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 Mr. Noveck then reviewed with SFC Alcott Exhibit S-90 (also Exhibit 

S-148).  As has been previously noted, Column A on Exhibit S-90 is the 

Arrest Date,  Column B is the Serial Number  of the Alcotest Instrument, 

Column C is the Calibration Date,  and Columns E through G lists the name 

of the subject tested.  SFC Alcott reviewed Row 456 on Exhibit S-90, which 

lists the arrest date of subject  as October 4, 2013, and the 

calibration date of the Alcotest Instrument on which he was tested as June 30, 

2014.  Similarly, Row 1054 on Exhibit S-90 lists the arrest date of subject 

 as March 19, 2010, and the calibration date of the Alcotest 

Instrument on which he was tested as November 30, 2010.  And, Row 1320 on 

Exhibit S-90 lists the arrest date of subject  as February 15, 

2009, and the calibration date of the Alcotest Instrument on which he was 

tested as December 28, 2009.  These are further instances where the Alcotest 

Inquiry System database lists dates of arrest occurring before the dates of 

calibration of the Alcotest Instrument on which those subjects were requested 

to provide breath samples, SFC Alcott concluding the officer conducting the 

breath test incorrectly entered the date of arrest.  SFC acknowledged if 

someone attempted to match the arrest date for a subject contained in the 

Alcotest Inquiry System database to the arrest date of that subject in the 
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Court s ATS database, in certain case, like those reviewed, they would not be 

able to obtain a match. 

SFC Alcott was then questioned during cross-examination by Mr. Gold.  

SFC Alcott again verified that his review of Exhibit S-90 disclosed there were 

436 subject entries contained thereon that had not provided breath samples on 

Alcotest Instrument calibrated by Sergeant Marc Dennis, and should not have 

been included in the Excel Spreadsheet of 27,833 subjects, contained Exhibit 

S-90.  SFC Alcott again testified he created Exhibits S-128 and S-129.  Again, 

Exhibit S-128 contains the same information as contained in Exhibit S-129, 

rearranged to place the first 436 subject Rows in Exhibit S-128 list, color-

coded in Red,  as those subjects who were not asked to provide breath 

samples on Alcotest Instruments calibrated by Sergeant Marc Dennis.  

SFC Alcott was then shown Exhibit DB-17, which was created by Mr. 

Gold. It is a table of the 27,833 subject records contained in Exhibit S-90, 

placed in Microsoft Access format.  Exhibit DB-19 is that same information 

but is placed in Microsoft Excel Spreadsheet format.  These Exhibits contain a 

sorted version of Exhibit S-90, sorted by Driver s License Number 

(ascending) , then the Subject s Last Name (ascending),  then the Subject s 

First Name (ascending), then Arrest Date (ascending), and Arrest Time 

(ascending).   The ID  Columns in Exhibit DB-17 and DB-19 have Row 
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numbers corresponding to the Row numbers contained in Exhibit S-90, less 

one number for the header line in the Excel Spreadsheet, Exhibit DB-19, but 

not in the Microsoft Access Spreadsheet, Exhibit DB-17. 

In any event, the same 27,833 subject entries that appear in Exhibit S-90 

(also Exhibit S-148) appear in Exhibits S-129, S-129, DB-17 and DB-19.  For 

ease and consistency of reference to the various Subject Row numbers, the 

court will refer to those contained in Exhibits S-90 and S-129 when discussing 

the cross-examination of SFC Alcott by counsel. 

Mr. Gold was able to verify with SFC Alcott several instances on 

Exhibit S-90 where the arrest date listed was, in time, before the calibration 

date.  In one instance, as to subject , Row 5219 on Exhibit S-90 

displays an arrest date for a DWI offense in the Borough of Dunellen in 

Middlesex County on February 6, 2015, where it shows breath samples were 

requested on Alcotest Instrument, Serial Number ARTL-0009, listed as being 

calibrated on February 10, 2010.  Then, Row 5220 on Exhibit S-90 displays 

the same  again, with an arrest date for a DWI offense ten days 

later, on February 16, 2015, again, in the Borough of Dunnellen, with breath 

samples requested on that same Alcotest Instrument, Serial Number ARTL-

0009, again, calibrated on February 10, 2015.  The summons number listed in 

Column P of Exhibit S-90 is the same for both Rows, number E150004545, as 
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is the time of arrest listed, 22:40, in Column R of Exhibit S-90.  SFC Alcott 

testified these two listings are the same case and, for some unknown reason, it 

was run twice.   

A similar error on Exhibit S-90 relates to the subject, , 

who appears on Rows 20546 and 20547 of that Exhibit.  Both Rows show a 

different arrest date for a DWI offense in the Borough of Deal on Column A, 

on the same Summons Number listed in Column P.  Row 20546 displays an 

arrest date of May 8, 2015, with breath tests requested on Alcotest Instrument 

Serial Number ARWM-0030, and Row 20547 displays an arrest date of May 5, 

2015, with breath tests also requested on that same Alcotest Instrument, 

Column C listing its calibration date, on both Rows, as May 6, 2010.  Thus, 

again, at least as to Row 20547, the listed arrest date is before the listed 

calibration date. 

Mr. Gold then displayed Exhibit S-83 for SFC Alcott, which is the Excel 

Spreadsheet entitled Spreadsheet from AOC_All Addresses_Alcotest AS 

Defendants Matches  full matches and partial  to AG,  and, as previously 

noted, is an Excel Spreadsheet, containing two Sheets, that contain addresses 

for those subjects the AOC was able to finding either a full match (18,249) or a 

partial match (947), through a search of the Court s ATS database, to the 

20,667 subjects listed in Exhibit S-91.  Mr. Gold then performed a search in 
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both Sheets of Exhibit S-83 for the subject listed in Row 1783 of Exhibit S-90, 

, and the subject listed in Row 1784 of Exhibit S-90,  

, resulting in their names not appearing in either Sheet, meaning 

that an address match for those subjects was not obtained and, hence, those 

subjects were not provided the notification required by the Court s decision in 

Cassidy.  This information was verified by SFC Alcott. 

Mr. Gold then went through, with SFC Alcott, some of the Final Error  

messages contained in Column T of Exhibit S-90.  Concerning the error 

message, Subject Refused,  which appears for multiple subjects in Exhibit S-

90.  When that error message appears, there is no BAC reading reported in 

Column U, End Result,  on Exhibit S-90.  SFC Alcott explained that if a 

subject produces any breath samples, the maximum number that subject is 

permitted is eleven attempts at providing an acceptable sample for analysis.  

SFC Alcott acknowledged that Exhibit S-90 contains 21 Columns, of Fields, of 

information for each subject Row, and that from a Review of those 21 

Columns it cannot be determined how many times a particular subject 

attempted to provide a breath sample.  SFC Alcott acknowledged that if 

Exhibit S-90 contained all 310 Columns, or Fields, of information, it could be 

determined how many breath samples were attempted for any particular 

subject. 

747 



196 
 

SFC Alcott was then asked about the error message, Control Test 

Failed,  which also appears for multiple subjects in Exhibit S-90.  Again, 

when that error message appears, there is no BAC reading reported in Column 

U, End Result,  on Exhibit S-90.  SFC Alcott acknowledged that it cannot be 

determined from the Columns contained in Exhibit S-90 whether it was the 

first or second control test that failed, nor can it be determined how many 

breath samples were provided by a particular subject.  SFC Alcott 

acknowledged the same conclusion applies to any of the error messages 

reported in Column T of Exhibit S-90. 

SFC Alcott was then questioned concerning Exhibit DB-32, which is a 

color photograph of a CU-34 Simulator that is utilized with the Alcotest 

Instrument to conduct the Control Test before and after each breath sample is 

provided.  SFC acknowledged that the CU-34 Simulator is attached to the 

Alcotest Instrument by a clear tube located at the top of the CU-34, and there 

is a temperature probe, sometimes referred to as a flat key, that is attached to 

the back of the CU-34.  He explained that the clear tube brings a vapor from 

the CU-34 Simulator into the Alcotest Instrument.  A solution is contained in 

the jar of the CU-34 Simulator, which is heated to 34 degrees Celsius, plus or 

minus .2 degrees during each Control test to produce a vapor that is carried 

into the Alcotest for analysis, simulating human breath.   
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During his testimony, SFC Alcott explained the calibration process 

consistent with the Court s description in Cassidy, 235 N.J. at 488-89.  SFC 

Alcott was then shown page 11 of Exhibit DB-4, the Alcotest 7110 MKIII-C 

New Jersey State Police User Manual 1.1.   That page was separately marked 

as Exhibit DB-36, and is entitled Test Data.   That page explains that a breath 

test can be performed when the Alcotest Instrument displays the word 

Ready,  after which the Operator of the Instrument presses the orange  start 

button and begins entering the subject s information displayed in the bracketed 

portion on Exhibit DB-36, after which the operator can review the information 

entered and, if satisfied, enter the letter N  to proceed, after which the 

Alcotest Instrument will automatically start the Control Test. 

SFC Alcott agreed with the testimony given by DAG Mitchell on March 

28, 2023, see Exhibit DB-33 (T4 pages 127-28), that if the temperature of the 

Solution is not properly calibrated, the vapor produced will not properly 

simulate human breath, the Control Test will fail, and an evidential BAC 

reading will not be produced, as the Instrument will not be ready to accept 

breath samples.     

SFC Alcott also testified the best evidence to determine whether 

Sergeant Marc Dennis calibrated a particular Alcotest Instrument would be the 

actual calibration documents, with his signature and date thereon.  
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SFC Alcott was then shown Exhibit DB-17, the sorted Excel Spreadsheet 

of 27,833 subjects created by Mr. Gold; Exhibit S-129, the Excel Spreadsheet 

created by SFC Alcott of those 27,833 subjects, color-coded in green  on 

Rows for those Alcotest Instruments calibrated by Sergeant Dennis, and in 

Red  on Rows for those Alcotest Instruments that were not calibrated by 

Sergeant Dennis; and Exhibit S-90.  The first line of questioning related to the 

subject .   appears on Rows 328, 329, and 330 in 

Exhibit DB-17; on Rows 16518, 16775 and 16776 in Exhibit S-129, and on 

Rows 16518, 16775, and 16776 in Exhibit S-90.  Row 328 relates to a DWI 

arrest on July 21, 2014, in Scotch Plains,  being asked to provide a 

breath sample on Alcotest Instrument ARWC-0062, calibrated by Sergeant 

Dennis on May 16, 2014, with an End Result  stating Subject Refused.   

Rows 329 and 330 both relate to an arrest date for a DWI offense on July 21, 

2014 in Plainfield, and  being asked to provide a breath sample on 

Alcotest Instrument ARWC-0069, calibrated by Sergeant Dennis on May 19, 

2014.  Column M of Row 329 states Subject Refused,  and Column M of 

Row 330 states Control Test Failed.   This same information appears in 

Column T on Rows 16519, 16775 and 16776, respectively, on Exhibit S-129, 

and on Rows 16519, 16775, and 16776, respectively on Exhibit S-90.  No 

evidential BAC readings were obtain in the three instances.   
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A similar analysis relates to the subject .  Rows 

17723 and 17724 on Exhibit S-129 reflects the same arrest date for DWI on 

May 5, 2009 by the Union County Police, with the subject being asked to 

provide breath samples on Alcotest Instrument ARWE-0083, calibrated by 

Sergeant Dennis on November 20, 2008, both with an error message listed on 

Column T as Control Gas Supply,  with no resulting evidential BAC reading.  

Row 7621 on Exhibit S-129 lists the subject with a last name of  

in Column E, but no first name.  However, the birth date of April 16, 1969 in 

Column H for Row 7621 is the same birth date in Column H for Rows 17723 

and 17724 and the same Driver s License Number appears in Column M for all 

three Rows, so this is the same subject.  Both Rows 17723 and 17724 have the 

same error message, as well, in Column T, Control Gas Supply,  and there is 

no evidential BAC reading reported in Column U for any of the three subject 

entries.  Additionally, the arrest date reflected in Columns A and Q and arrest 

time reflected in Column R for all three subject Rows are the same, May 5, 

2009 at 23:59, and the Summons Number contained in Column P is the same 

for all three Rows.   was asked to provide breath samples on 

Alcotest Instrument ARWE-0083, located at the Union County Police Station, 

and both attempted tests resulted in error messages of Control Gas Supply.   

He was also asked to provide breath samples on Alcotest Instrument ARUL-
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0058, in Westfield Police Station, which resulted in an error message of 

Subject Refused,  and, again, no BAC reading being reported.  The same 

information is found on Exhibit S-90.  SFC Alcott testified it is not uncommon 

for a subject to be transported to the location of another Alcotest Instrument 

when an attempt on one Alcotest Instrument is unsuccessful.  The sequence of 

testing at those two locations is not clear. 

SFC Alcott was then asked to review Rows 18439, 18440, 18441, and 

23086 in Exhibit S-129, the color-coded Excel Spreadsheet prepared by SFC 

Alcott of all 27,833 subject records, pertaining to .  

All four Rows list the arrest date in Column A as May 15, 2010.  Rows 18439, 

18440 and 18441 reflect, in Column B, that  was asked to 

provide breath samples on Alcotest Instrument ARWF-0388, located in Little 

Silver Police Station, which was calibrated by Sergeant Dennis on March 26, 

2010.  Column T, Final Error  on Rows 18439 and 18440 show an error code, 

Control Gas Supply,  and Column T on Row 18441 show an error code of 

Control Test Failed.   Row 23086 reflects that  was also 

asked to provide breath samples on Alcotest Instrument ARXA-0061, located 

in the Borough of Shrewsbury Police Station, which was not calibrated by 

Sergeant Dennis.  Column T on that Row reflects an error code, Control Test 

Failed.   Thus, all four attempts to obtain breath samples from 
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 were unsuccessful and no BAC readings were obtained.  The same 

information appears on Exhibit S-90.  Again, the sequence of testing at those 

two locations is unknown. 

SFC Alcott was also asked to review Rows 7651, 16229, 16230, and 

17751 on Exhibit S-129, pertaining to .  The Arrest Date in 

Column A for all four Rows is the same, September 20, 2009, as is the 

Summons Number in Column P, and the Arrest Location in Column S, which 

is 2020, the Municipal Code for the Town of Westfield.   was 

asked to provide breath samples on three separate Alcotest Instruments.  Row 

7650 shows he was asked to provide breath samples on Alcotest Instrument 

ARUL-0058, calibrated by Sergeant Dennis, located at the Westfield Police 

Station.  The Error Code appearing in Column T for that Row states Test 

Terminated.   It would appear that since the arrest location was in the Town of 

Westfield, that would have been the first attempted test, sequentially.  Row 

17751 shows that  was asked to provide breath samples on 

Alcotest Instrument ARWE-0083, an Instrument calibrated by Sergeant 

Dennis, located at the Union County Police Station, with Column T showing 

the error message Test Terminated.   Rows 16229 and 16230 reflect that  

 was also asked to provide  breath samples on Alcotest Instrument 

ARWC-0057, also calibrated by Sergeant Dennis, located in Garwood Police 
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Department.  Column T on Row 16229 shows an error message, Ambient Air 

Check,  and Column T on Row 16230 states Subject Refused.   Since that 

Column reflects the conclusion of the Operator of the Instrument, or the 

arresting officer, that  refused to take the test, contrary to the 

Implied Consent Statute, it is likely that was, sequentially, the last attempt to 

obtain breath samples from him.  No evidential BAC readings were reported 

on Column U.  The same information is contained in Exhibit S-90. 

SFC Alcott was then asked to review Exhibits S-90 and S-129 

concerning the subject, .  The same information for  

 appears in each Excel Spreadsheet in those Exhibits, on Rows 1145, 

1146, 1147 and 1148.  He was arrested, charged with DWI on August 25, 

2015, and requested to provide breath samples on Alcotest Instrument ARNK-

0037, an Instrument calibrated by Sergeant Dennis, located in the Middlesex 

Borough Police Station.  Column T on each Row displays the error message, 

Mouth Alcohol,  and no BAC readings were reported on Column U.  SFC 

Alcott testified this indicates  provided at least one breath 

sample, on each of the four tests, that triggered the error message Mouth 

Alcohol,  and each test was automatically aborted.  He explained the Alcotest 

Instrument has an automated algorithm in the firmware that can detect mouth 

alcohol. 

754 



203 
 

Exhibits S-90 and S-129 were also reviewed concerning the subject, 

.  The same information appears for  in both Excel 

Spreadsheets in those Exhibits on Rows 3675, 8371, 8372, and 8373.   

 was arrested on July 2, 2010, charged with DWI, and requested to 

provide breath samples on Alcotest Instrument ARUL-0081, calibrated by 

Sergeant Dennis, located in Perth Amboy Police Station.  Three attempts were 

made, as reflected on Rows 8371, 8372, and 8373, with error messages 

reported in Column T of Ambient Air Check Error  on Rows 8371 and 8272, 

and the error message Control Test Failed,  reported on Row 8373.  The 

Arrest Location  reported on Column S is 1216,  which is the Municipal 

Code for the City of Perth Amboy.  A fourth attempt to obtain breath samples 

from , reflected on Row 3675 of those Exhibits, was made on 

Alcotest Instrument ARSC-0059, located in the South Amboy City Police 

Station, which resulted in an error message, Subject Refused.   Again, no 

BAC readings were reported on Row U of those Exhibits. 

SFC Alcott was also asked to review Exhibits S-90 and S-129 

concerning the subject, .  The same information appears for  

 in both Excel Spreadsheets, on Rows 21364, 21365, 26760, 26887 and 

26888.   was arrested on February 13, 2011, and charged with DWI.  

He was requested to provide breath samples on three different Alcotest 
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Instruments, all calibrated by Sergeant Dennis.  As reflected on Rows 21364 

and 21365, he was asked to provide breath samples twice on Alcotest 

Instrument ARWM-0087, calibrated on January 19, 2011, located in the Hazlet 

Township Police Station.  Both attempts resulted in the error message, 

Control Test Failed.   Row 26760 reveals  was also asked to 

provide breath samples on Alcotest Instrument ARXD-0007, located at the 

Keyport Police Station, which also resulted in an error message, Control Test 

Failed.   Additionally, he was requested to provide breath samples twice on 

Alcotest Instrument ARXD-0011, located in the Keansburg Police Station, as 

reflected on Rows 26887 and 26888.  Row 26887 displays, in Column T, an 

error message, Ambient Air Flow Error  and Row 26888 reports the error 

message, Control Test Failed.   Consequently, there are no evidential BAC 

readings reported for those five attempts. 

Exhibits S-90 and S-129 were then reviewed by SFC Alcott concerning 

subject   The same information for  on Rows 16197, 

16198, 17197, 17198 and 17199 is contained on both Excel Spreadsheets in 

those Exhibits.   was arrested on August 16, 2014 and charged with 

DWI.  The Arrest Location  listed in Column S of each Row is 2007,  which 

is the Municipal Code for Hillside Township.   was asked to provide 

breath samples on three occasions on Alcotest Instrument ARWE-0023, an 

756 



205 
 

Instrument located in the Hillside Police Station and calibrated by Sergeant 

Dennis on June 4, 2014.  All three attempts resulted in an error code, reported 

on Column T of each Row, as Interference.    was the asked to 

provide breath samples, on that same date, on Alcotest Instrument ARWC-

0020, located at the Kean University Police Station, also calibrated by 

Sergeant Dennis, on May 19, 2014.  Those two attempts are reflected on Rows 

16197 and 16198 of both Exhibits, and Column T on both Rows also reported 

an error message of Interference.  Again, no evidential BAC reading was 

reported. 

The next subject reviewed with SFC Alcott on Exhibits S-90 and S-129 

was .  The same information for him appears on both Excel 

Spreadsheets contained in those Exhibits, on Rows 17315, 17316 and 17512.  

 was arrested and charged with DWI on December 21, 2008, by a 

New Jersey State Trooper, the offense occurring, as reflected on Column S in 

each Row, in Edison Township.   was requested twice to provide 

breath samples on Alcotest Instrument ARWE-0040, an Instrument located at 

the New Jersey State Police Station in Somerville, calibrated by Sergeant 

Dennis on November 29, 2008, as reflected on Rows 17315 and 17316.  The 

first attempt, listed on Row 17315, resulted in an error message reported on 

Column T as Ambient Air Check Error,  The second attempt, listed on Row 
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17316, resulted in an error message reported on Column T of Control Test 

Failed.    was also asked to provide breath samples, on that date, 

on Alcotest Instrument ARWE-0081, also located at that New Jersey State 

Police Station, and calibrated by Sergeant Dennis on November 28, 2008.  

That attempt resulted in an error message reported in Column T as Control 

Gas Supply.   Again, there were no evidential BAC readings reported for any 

of those attempts. 

SFC Alcott was also shown, on Exhibits S-90 and S-129, listings on 

Rows 19590, 19591, 19592 and 19593 for the subject, .  The 

information displayed is the same on both Excel Spreadsheets.   was 

arrested on March 21, 2014 and charged with DWI.  She was requested to 

provide breath samples on Alcotest Instrument ARWJ-0014, located in Point 

Pleasant Police Station, and calibrated by Sergeant Dennis on December 23, 

2013, on four attempts, all resulting in the error message, Mouth Alcohol.   

No evidential BAC reading was reported in Column T on those Rows. 

The next subject reviewed with SFC Alcott during his cross-examination 

pertaining to Exhibits S-90 and S-129 was , on Rows 20537, 

20538, 20539, 20540 and 21316.   was arrested on April 20, 

2015 and charged with DWI.  Column S shows the Arrest Location as 1337, 

which is the Municipal Code for Ocean Township in Monmouth County.  Row 
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21316 reflects that  was asked to provide breath samples on 

Alcotest Instrument ARWN-0086, an Instrument located in Ocean Township 

Police Station and calibrated by Sergeant Dennis on March 23, 2015.  Column 

T on that Row lists the error code, Control Test Failed.    was 

then asked to provide breath samples on that same date, with fours attempts, 

on Alcotest Instrument ARWM-0030, an Instrument located in the Borough of 

Deal Police Station and calibrated by Sergeant Dennis on November 13, 2014.  

The attempts reflected on Rows 20537, 20538 and 20539 all list an error code 

in Column T of Mouth Alcohol.   The final attempt, reflected on Row 20540 

lists an error code in Column T as Subject Refused.   No evidential BAC 

readings were reported. 

Mr. Gold also displayed, on Exhibits S-90 and S-129, subject 

, who appears on Rows 27187, 21359 and 26754 on both 

Exhibits, with the same identification information.   was arrested 

on December 14, 2010 and charged with DWI.  Column S states the Arrest 

Location as 1322, which is the Municipal Code for the Borough of Interlaken.  

 was requested to provide breath samples on three separate 

Alcotest Instruments in an unknown sequence.  Row 27187 reflects he was 

asked to provide breath samples on Alcotest Instrument ARXE-0082, an 

Instrument calibrated by Sergeant Dennis on September 30, 2010, located at 
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the Union Beach Police Station.  Column T on that Row shows an error 

message, Control Test Failed.   He was also asked to provide breath samples 

on Alcotest Instrument ARWM-0087, an Instrument calibrated by Sergeant 

Dennis on July 22, 2010, and Column T on Row 21359 also reflects the error 

message, Control Test Failed.    was further asked to provide 

breath samples on Alcotest Instrument on that date on Alcotest Instrument 

ARXD-0007, an Instrument located at the Keyport Police Station, also 

calibrated by Sergeant Dennis on July 22, 2010.  An error message appears on 

Column T on that Row as Test Terminated  and no evidential BAC readings 

were reported. 

Another subject reviewed with SFC Alcott was , who 

appears on Rows 23761, 12875 and 8993 of Exhibits S-90 and S-129.   

 was arrested on January 5, 2012 and charged with DWI.  Column S, 

Arrest Location,  states the arrest took place in 1318,  which is the 

Municipal Code for Hazlet Township, and the Summons Number in Column P 

on all Rows is SP5000695, which means he was issued the Summons by a New 

Jersey State Police Trooper.  Row 23761 reflects he was asked to provide 

breath samples on Alcotest Instrument ARXB-0066, located at the Holmdel 

Police Station, calibrated by Sergeant Dennis on September 20, 2011.  Column 

T, Final Error,  provides an error message, Subject Refused.   It is likely he 
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was first asked to provide breath samples on two separate Alcotest Instruments 

located at the New Jersey State Police Station in Holmdel, as follows: (1) Row 

12875, on Alcotest Instrument ARWA-0171; and (2) Row 8993, on Alcotest 

Instrument ARUM-0057.  Both of those Instruments were calibrated by 

Sergeant Dennis on November 16, 2011, and Column T on both Rows provides 

the error message, Control Test Failed.   There are no evidential BAC 

readings reported on those Rows. 

SFC Alcott was also asked on cross-examination to review subject 

, whose name appears on Rows 23354, 24989 and 24990 on 

both Exhibit S-90 and S-129.   was arrested on January 11, 2012 

and charged with DWI.  Column S on each line of both Excel Spreadsheets 

lists the Arrest Location  as 1328, which is the Municipal Code for 

Manalapan Township.  Row 23354 states he was asked to provide breath 

samples on Alcotest Instrument ARXA-0069, located at the Marlboro 

Township Police Station, calibrated by Sergeant Dennis on November 1, 2011, 

and Column T lists the error message, Control Test Failed.    

was also asked to provide breath samples twice on Alcotest Instrument ARXC-

0067, located at the Freehold Borough Police Station, and also calibrated by 

Sergeant Dennis, on August 31, 2011.  Column T on Row 24989 lists the error 

message, Control Test Failed,  and Column T on Row 24990 lists the error 
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message, Control Gas Supply.   There are no reported evidential BAC 

readings on those Rows. 

Another subject reviewed on cross-examination of SFC Alcott was  

, whose name appears on Rows 9313 and 23880 on Exhibits S-90 and S-

129.   was arrested on May 5, 2013 and charged with DWI.  Column 

S on those Excel Spreadsheets state the Arrest Location  as 1331, which is 

the Municipal Code for the Borough of Matawan.   was asked to 

provide breath samples on two different Alcotest Instruments, both calibrated 

by Sergeant Dennis, as follows: (1) Row 9313, Alcotest Instrument ARUM-

0057, located at the New Jersey State Police Holmdel Station, calibrated on 

April 11, 2013, resulting in the error message listed on Column T as Control 

Test Failed;  and (2) Row 23880, Alcotest Instrument ARXB-0066, located at 

the Holmdel Township Police Station, calibrated on March 4, 2013, also 

resulting in the error message listed in Column T as Control Test Failed.   

Again, there are no reported evidential BAC readings on those Rows. 

SFC Alcott was then asked on cross-examination to review the testing of 

subject , whose name appears on Rows 6930, 6931, 2334 and 

3699 on the Excel Spreadsheets in Exhibits S-90 and S-129.   was 

arrested on December 15, 2010, and charged with DWI.  Column S in all four 

Rows states the Arrest Location  as 1201, which is the Municipal Code for 
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the Borough of Carteret.  Rows 6930 and 6931 reflects that  was 

requested to provide breath samples twice on Alcotest Instrument ARTL-0026, 

located at the Borough of Carteret Police Station, calibrated by Sergeant 

Dennis on July 14, 2010.  Both attempts resulted in the error message on 

Column T, Control Gas Supply.   Row 2334 states that  was also 

asked to provide breath samples on Alcotest Instrument ARRL-0019, located 

at the Woodbridge Township Police Station, calibrated by Sergeant Dennis on 

July 21, 2010 and Column T lists the error message in Column T on that 

attempt as Control Test Failed.    was also asked to provide breath 

samples on Alcotest Instrument ARSC-0059, located at the South Amboy City 

Police Station, also calibrated by Sergeant Dennis, on December 14, 2010, and 

the error message on Column T for that attempt states Subject Refused.   No 

evidential BAC readings were reported. 

Another subject reviewed with SFC Alcott was , whose 

name appears on Rows 2620, 2621, 2622, 2623 and 2624 on the Excel 

Spreadsheets contained in Exhibits S-90 and S-129.   was arrested 

on December 26, 2014 and charged with DWI.  Column S on all five Rows 

lists the Arrest Location as 1225, which is the Municipal Code for Woodbridge 

Township.  These Rows reflect that he was asked to provide breath samples on 

five separate occasions on the same Alcotest Instrument, Serial Number 
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ARRL-0019, located at the Woodbridge Township Police Station and 

calibrated by Sergeant Dennis on October 1, 2014.  The attempts on Rows 

2620, 2622 and 2623 report the error message on Column T of Mouth 

Alcohol.   The attempt on Row 2621 reports the error message on Column T 

as Blowing Not Allowed,  and the attempt on Row 2624 reports the error 

message on Column T, Subject Refused.   No evidential BAC readings were 

obtained on those five attempts.  With respect to the Mouth Alcohol  error 

message, SFC Alcott explained that when that message is reported by the 

Instrument, Alcotest Operators are trained to wait 20 minutes after receipt of 

the message before making another attempt to obtain breath samples.  

SFC Alcott was also asked questions concerning the subject,  

, who appears on Rows 1299 and 3350 of Exhibits S-90 and S-129.   

 was arrested on January 23, 2010 and charged with DWI.  Column S on 

both Rows lists the Arrest Location as 1214, which is the Municipal Code for 

the Township of North Brunswick.  Row 1299 shows that  was 

requested to provide breath samples on Alcotest Instrument ARNK-0042, 

located at the Rutgers Police Station, and calibrated by Sergeant Dennis on 

December 28, 2009.  Column T thereof lists the error code, Control Test 

Failed.   On that date, he was also requested to provide breath samples on 

Alcotest Instrument ARSC-0007, located at the Highland Park Police Station, 
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and calibrated by Sergeant Dennis on October 13, 2009.  Column T on that 

Row also reports the error code, Control Test Failed.   There were no 

evidential BAC readings reported by either Instrument. 

Lastly, SFC Alcott reviewed Rows 23313 and 23314 on Exhibits S-90 

and S-129 concerning the subject, .   was arrested on 

June 20, 2011 and charged with DWI.  Column S on those Rows lists the 

Arrest Location as 1328, which is the Municipal Code for Manalapan 

Township.  He was asked to provide breath samples on two occasions on 

Alcotest Instrument ARXA-0069, located at the Marlboro Township Police 

Station, and calibrated by Sergeant Dennis on May 11, 2011. Column T on 

both Rows lists the error code, Interference.   There were no evidential BAC 

readings reported on either attempt.              

As to these examples, SFC Alcott testified that because all 310 Columns 

are not displayed on the Spreadsheet, it is possible that some BAC readings 

were obtained but were not acceptable to be reported because of the error 

messages.  SFC Alcott explained that a person could search the Public portion 

of the Alcotest Inquiry System database, by each Alcotest Instrument, by a 

specific date range, and obtain copies of all the Alcohol Influence Reports 

(AIS s) for each Instrument in order to obtain more detailed information than 

as appears on the Excel Spreadsheets contained in the discussed Exhibits.  SFC 
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Alcott testified that once a Control Test fails on an Alcotest Instrument, the 

Instrument automatically puts itself out of working order, and a new solution 

change must be performed to place it back into working order.  He explained 

the Control Test is fundamental to ensuring the reliability of the readings, and 

if it fails, no breath samples on that Instrument are provided until a solution 

change occurs and the subsequent Control Test is successful. 

Mr. Gold then referenced Exhibit DB-23, which is the Excel Spreadsheet 

containing the twenty-six (26) subject records identified by DAG Mitchell, 

during her cross-examination, as not being contained in the original Exhibit S-

90 Excel Spreadsheet of 27,833 subjects, who had also been asked to provide 

breath samples on Alcotest Instruments that had been calibrated by Sergeant 

Dennis.  In other words, they were somehow omitted from the original list in 

Exhibit S-90 that purportedly had contained all subjects who had been 

requested to provide breath samples on Alcotest Instruments calibrated by 

Sergeant Dennis.  SFC Alcott acknowledged that during his cross-examination 

by Mr. Noveck, he confirmed there were an additional three (3) subjects that 

had not been contained in that Excel Spreadsheet contained in Exhibit S-90 

(Subjects  (DPD-2A);  (DPD-2B); and  

 (DPD-2C)).   
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Subtracting the 436 subjects, contained in the original Exhibit S-90 

Excel Spreadsheet, which SFC Alcott determined had not been requested to 

provide breath samples on Alcotest Instrument calibrated by Sergeant Dennis, 

from the 27,833 subject records contained in S-90, results in subjects 27,397. 

Adding-in the 26 subjects acknowledged by DAG Mitchell as not being 

contained in S-90, as well as the 3 subjects acknowledged by SFC Alcott as 

being omitted from S-90, results in a finding that there were 27,426 subjects 

who had been asked to provide breath samples on Alcotest Instruments 

calibrated by Sergeant Marc Dennis. 

Mr. Gold then referred SFC Alcott to the Joint Exhibit DB/OPD-29, 

which is an Excel Spreadsheet entitled, Zingis Index,  containing 27,426 

Subject Rows and 22 Columns, or Fields, of information, as follows: 

A - Rows in State 27,833 
B - Arrest Date 
C - Driver s License Number 
D - Subject Last Name 
E - Subject First Name 
F - Summons Number 
G - Location of Alcotest Instrument 
H - Serial Number, Alcotest Instrument 
I - Calibration Date  
J - Subject Middle Initial 
K - Subject Date of Birth 
L - Subject Age 
M - Subject Gender 
N - Subject Weight 
O - Subject Height 
P - Issuing State of Driver s License 
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Q - Case Number 
R - Arrest Date 
S - Arrest Time 
T - Arrest Location 
U - Final Error 
V - End Result (BAC Reading, if any) 

 
That Excel Spreadsheet, Joint Exhibit DB/OPD-29, is arranged 

chronologically, by Arrest Date, from November 15, 2008 through March 7, 

2016, to capture all 27,426 subjects who were requested to provide breath 

samples on Alcotest Instruments calibrated by Sergeant Marc Dennis, 

including those not originally contained in Exhibit S-90.  SFC Alcott 

acknowledged that DB/OPD-29 would correct the original list, contained in 

Exhibit S-90, that had been prepared by the New Jersey State Police and sent 

to the Office of the Attorney General. 

SFC Alcott was then shown Joint Exhibit DP/OPD-28, which is a PDF 

file entitled Dennis Calibration Repository,  which consists of 1,047 files, on 

1,050 pages, each file containing an Alcotest 7110 Calibration Record  of a 

specific Alcotest Instrument, located at a specific location, each calibrated by 

Sergeant Marc Dennis from November 14, 2008 through October 9, 2015.   

SFC Alcott then discussed Exhibit S-117, which is an Excel Spreadsheet 

entitled Alcott.Copy of Zingis project Spreadsheet 2-2-2023 (002),  which is 

a color-coded Spreadsheet prepared by SFC Alcott to show all solution 

changes and calibrations performed by Sergeant Dennis, which he extracted 
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from the Excel Spreadsheet created by Mr. Gronikowski, based on actual 

Calibration documents reviewed by SFC Alcott.  That Excel Spreadsheet 

contains 1,328 Rows, one for each Solution Change and Calibration performed 

on a specific Alcotest Instrument.  He color-coded in Green  those documents 

he found as to each Alcotest Instrument; color-coded in Red,  for those 

documents he was not able to find; color-coded in Blue,  for documents he 

found but were incomplete; and in Orange,  for those documents where the 

solution change was not sequential after the Linearity test.  SFC Alcott 

acknowledged he was unable to find records for forty-one (41) solution 

changes and calibrations, because some agencies had destroyed their files or 

they were missing for other reasons.  SFC Alcott agreed where there were 

partial documents available, it was at least clear that Sergeant Dennis had been 

at the Alcotest Instrument location on the date indicated, and likely performed 

the calibration of that Instrument.  During questioning, he also agreed, with 

respect to the missing records, one could query the Alcotest Information 

System database and go through the 1,328 solution changes and match them up 

with calibration Dates to determine whether Sergeant Dennis was at that 

location on dates listed on Column D, Calibration Date,  in Exhibit S-117. 

 On re-direct by DAG Clark, SFC Alcott was referred to Exhibit DB-5, 

the four sample Alcohol Influence Reports (AIRs) produced during the March 
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20, 2023 hearing, and asked questions concerning some of the error messages 

shown on the two-page AIR, with redacted information, for the age 61 Male, 

page 2 thereof containing the final result as Subject Refused.   With respect 

to the error message, Ready to Blow Expired  on page 1 thereof, SFC Alcott 

testified that the operator of the Alcotest Instrument has no input in causing 

that error message to appear, as it is automatically produced by the Instrument 

when the breath sample is not received within three (3) minutes of the subject 

being prompted to provide the breath sample.  SFC Alcott also testified that 

the error message, Minimum Volume Not Achieved,  appearing on four (4) 

breath-sample attempts on pages 1 and 2 of that AIR, is also automatically 

determined by the Alcotest Instrument itself, based on insufficient volume 

contained in the breath sample given by the subject.  

 SFC Alcott was also shown Exhibit DB-34, which is the Excel 

Spreadsheet prepared by the New Jersey State Bar, entitled Arrest dates bef 

calib and not in AOC mailings (003),  consisting of 111 Subject tests that are 

contained in Exhibit S-90, none of which are purportedly contained in Exhibit 

S-83, the Excel Spreadsheet created by the Administrative Office of the 

Courts, entitled Spreadsheet from AOC_All Addresses_Alcotest ATS 

Defendants Matches-full matches and partial  to AG,  containing two Sheets, 

Sheet 1 of 18,249 exact subject-to-address matches, and Sheet 2 of 947 partial 
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subject-to-address matches.  Referring to Rows 107 and 108 on Exhibit DB-

34, SFC Alcott verified they list the subject on both Rows as  

.  Also shown Exhibit S-90, AFC Alcott verified that the same 

information for  contained on Exhibit DB-34 is also 

contained on Rows 14575 and 14576 on Exhibit S-90.  SFC Alcott was then 

shown Exhibit S-83, and verified that Rows 16256 and 16257 on Sheet 1 do, in 

fact, contain an exact address match for  as the Summons 

Numbers  for her and First Name  in both Exhibits DB-34, S-90, and S-83, 

all match, the difference being that her Last Name in Column D on Exhibit S-

83 is hyphenated as .   The name of 

 also appears on Rows 2471 and 2472 on Sheet 1 of Exhibit S-88, the 

Excel Spreadsheet of exact and partial addresses, prepared by the AOC, 

entitled Spreadsheet from AOC_Union County Only.   Accordingly, Rows 

107 and 108 in Exhibit DB-34 should be removed. 

During additional cross-examination, SFC Alcott testified there are 

many reasons why a Control Test fails, including, but not limited to, an 

improper seal on the CU-34 Simulator, cold air causing condensation in the 

Head Space of the Simulator, and an aging fuel cell. 

The testimony of SFC Alcott was credible and authoritative, based on 

his extensive experience with the operation and calibration of Alcotest 
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Instruments.  He clearly demonstrated that the 27,833 subjects contained in 

Exhibit S-90, identified as being requested to provide breath samples on 

Alcotest Instruments calibrated by Sergeant Dennis is not fully accurate, as his 

comprehensive analysis of each Row through referencing the actual calibration 

documents demonstrates that 436 of those Subject Rows contain attempted 

breath testing of individuals on Alcotest Instruments that had not been 

calibrated by Sergeant Dennis. 

The testimony of SFC Alcott also demonstrates that Sergeant Dennis did 

perform Solution Changes in conjunction with Calibrations on Alcotest 

Instruments located in Burlington, Cape May, Mercer, Middlesex, Monmouth, 

Ocean, Somerset and Union Counties but did not perform any calibrations of 

the Alcotest Instrument located in the Borough of Collingswood in Camden 

County.   

It is also noted that although SFC Alcott was asked to review Exhibit S-

90 to determine whether Sergeant Dennis actually performed calibrations of 

the Alcotest Instruments on which the 27,833 listed subjects were asked to 

provide breath samples, he was not requested to determine whether there were 

individuals, not listed on Exhibit S-90, who were requested to provide breath 

samples on Alcotest Instruments that were calibrated by Sergeant Dennis. 
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However, the court finds it is clear from the candid and credible 

testimony of SFC Alcott there were many individuals who were requested to 

provide breath samples on Alcotest Instruments calibrated by Sergeant Dennis 

who were identified by the query that resulted in the compilation of Exhibit S-

90. 

Additionally, SFC Alcott s testimony established that a number of 

Subject Rows in Exhibit S-90 list the Arrest Date  that, in time, occurred 

before  the Calibration Date  listed in Exhibit S-90, which, based on the 

testimony, was likely due to manual entry errors. 

In addition to SFC Alcott s testimony establishing that 436 Subject 

Rows in Exhibit S-90 involve subjects who were requested to provide breath 

samples on Alcotest Instrument that were calibrated by Coordinators other 

than Sergeant Dennis, it is clear from the testimony of DAG Mitchell, through 

the questioning by Amici counsel, there were 29 individuals that were not 

included in Exhibit S-90, who were requested to provide breath samples on 

Alcotest Instruments that were, in fact, calibrated by Sergeant Dennis. 

It is also clear to this court that failing to calibrate an Alcotest 

Instrument with an NIST-traceable thermometer can cause a Control test to 

fail.  See Cassidy, 235 N.J. at 488-89.  That is because, without using the 

NIST-traceable thermometer, it cannot be confirmed that the calibration unit 
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heated the solution to a temperature within 0.2 degrees of 34 degrees Celsius.  

However, the fact remains that when a Control Test fails, the Alcotest 

Instrument automatically aborts the contemplated breath test and, thereby, no 

evidential BAC reading can be reported, as no breath samples can be provided.  

However, the other error messages reported are the result of either the conduct 

of the individual being tested, which activates the Instruments firmware 

sensors, or some environmental condition.  The credible testimony conforms 

none of that can be affected by the manner in which the Instrument is 

calibrated.  Therefore, the error messages, Subject Refused,  or Test 

Terminated  are the result of the exercise of discretion by the Operator or 

Arresting Officer based on the conduct of the individual being tested and, of 

course, no evidential BAC reading is reported.   

8.  Barbara Nolasco 
 
 Barbara Nolasco, Administrative Supervisor 3 with the New Jersey 

Judiciary, was also called to testify by the State.  The testimony of Ms. 

Nolasco is contained in T3, the March 22, 2023 Transcript, at pages 104-126.  

The State provided an affidavit of Ms. Nolasco during discovery, dated 

January 23, 2023, which was marked as Exhibit S-57.  She is employed by the 

New Jersey Judiciary as an Administrative Supervisor 3 and currently works in 

the Jury Programs Unit of the Administrative Office of the Courts (AOC).  
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Prior to that, Ms. Nolasco was assigned to supervise the Printing and Office 

Services Unit of the Administrative Office of the Courts, supervising a team of 

two to three people.  She and her staff would receive a file and instructions, 

would attend to the printing, bring it to the Bell and Howell Inserter  instrument 

in their office, program the machine, load it, and the mailing was then folded 

and stuffed into an envelope and placed into mail trays, which were then taken 

to the AOC s Mail Room for the Capitol Post Office to pick-up and mail.   

In July 2021, she was tasked by Steven Somogyi, the Assistant AOC 

Director for Municipal Court Services, with a special project to prepare and 

mail a certain notification letter, which she identified as Exhibit 55, consisting 

of a Notice to All Defendants Impacted by State v. Cassidy,  dated July 14, 

2021, under the signature of Robert A. Fall, J.A.D., Retired Judge, which 

provided as follows: 

As you may be aware, on November 13, 2018 the 
New Jersey Supreme Court determined in State v. 
Cassidy, 235 N.J. 482 that certain breath samples 
obtained through the use of the Alcotest 7110 MKIII-C 
machine between 2008 and 2016 in connection with an 
arrest for Driving While Under the Influence (DWI) 
(contrary to N.J.S.A. 39:4-50) are inadmissible in a 
DWI prosecution. You may have already received a 
notice from the Office of the Attorney General or the 
Office of the County Prosecutor, or both, concerning 
the effect of the Cassidy decision in your case. You are 
receiving this letter now because you have been 
identified as a defendant whose case was implicated in 
the Supreme Court s Cassidy decision. 
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Due to the number of DWI cases involved, I was 

appointed by the Supreme Court to act as Special 
Master to coordinate the management of all affected 
cases on a statewide basis. Court records indicate that 
such an inadmissible Alcotest result was obtained in a 
DWI case in which you either entered a plea of guilty 
or were found guilty following a trial. You have a right 
to file a petition for Post-Conviction Relief with the 
court requesting to have your DWI conviction reviewed 
by the court. 
 

The Administrative Office of the Courts has 
created a website specifically designed to assist you in 
filing your petition for Post-Conviction Relief. Go to 

www.njcourts.gov and type Cassidy DWI Review  

in the search bar. There you will find a form you will 
need to complete to file your petition, if you so choose, 
as well as a form to request the services of an attorney 
to represent you, if you cannot afford to hire your own 
attorney, and instructions for requesting an interpreter 
or accommodation for a disability, if needed. The 
website also contains detailed instructions on how and 
where to file your petition. 
 

In considering whether to file your petition, you 
should be aware that a subsequent DWI conviction 
subjects you to enhanced penalties, including fines, 
license suspension, surcharges, and possible 
incarceration. If you have not already done so, you 
should strongly consider seeking legal representation. 
If you, or an attorney on your behalf, has already filed 
an application with the court requesting to vacate your 
DWI conviction, you do not need to complete and file 
another petition for Post-Conviction Relief, as a 
hearing will soon be scheduled to review that 
application. 
 

Once you have filed your petition, you will 
receive a Notice of a Hearing that will be scheduled to 
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determine whether your petition for Post-Conviction 
Relief will be granted. If the court grants your petition 
for Post-Conviction Relief, depending on the position 
taken by the Attorney General s office, a trial may be 
conducted on a separate date to determine 
whether the observations of the arresting police officer 
and any other witnesses produced by the State, as well 
as any testimony and evidence produced by you, 
establishes your guilt beyond a reasonable doubt. 
 

Due to the high number of Cassidy-affected 
cases, the need to continue following State and Federal 
health and safety measures brought about by COVID-
19, and the need to promote the uniform processing, 
hearing and adjudication of these matters, all petitions 
for Post-Conviction Relief (with certain exceptions) 
will be scheduled for a virtual court hearing. These 
matters will be heard by a retired Superior Court Judge 
on recall duty, sitting as a Municipal Court Judge. 
 

As mentioned previously, if you cannot afford an 
attorney and believe you qualify for the appointment of 
a Municipal Public Defender to represent you, you may 
complete the Financial Questionnaire to Establish 
Indigency found on the website and submit it along 
with your Petition for Post-Conviction Relief. The 
questionnaire will be reviewed by my staff and, if you 
qualify in accordance with the income eligibility 
guidelines for indigent defense services approved by 
the Administrative Office of the Courts, the Municipal 
Public Defender of the municipality where the matter 
was originally heard will be ordered to represent you in 
this matter. 
 
 [See Exhibit S-57.] 

 
 Ms. Nolasco testified these letters were prepared, stuffed into envelopes 

and mailed in accordance with their procedure.  She noted that the envelopes, 
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as prepared, did not contain a marking requesting Return to Sender.   

However, she stated that when the Post Office scans each envelope, if a 

forwarding address is indicated, Post Office staff automatically forward the 

letter to the new address.  If the envelope cannot be delivered to the address it 

contains, the envelope will be returned to the sender s address contained on the 

envelope.  Not placing Return to Sender  allows the Post Office to 

automatically forward the mailing to a forwarding address if it is contained in 

their system but, if not, and undeliverable, it is returned to the sender s 

address.  

 Exhibit S-55 consists of copies of the aforesaid Notice and mailing 

addresses that were provided by Mr. Somogyi s Office, derived from the exact 

and partial subject-to-address Excel Spreadsheet contained in Exhibit S-83.  

Ms. Nolasco did not have knowledge as to how many letters were mailed. 

 Ms. Nolasco also had no knowledge as to whether any of the mailed 

Notice Letters were returned to the AOC as undeliverable, but noted that if 

some were returned, they would be sent to the Post Office Box listed on the 

envelopes, which is the Post Office address for the Municipal Court Services 

Division.  

 On cross-examination, Ms. Nolasco confirmed there are three 

possibilities concerning the disposition of the mailing.  The first is that the 
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Post Office determines the listed address is good, the person lives there, and 

the mail is delivered.  The second situation is where the Post Office has a 

forwarding address and then the letter is sent to that forwarding address.  The 

third is when the address is good, but the person to whom it is addressed does 

not live there, but the mail is delivered to that address.  If the person who lives 

there puts the envelope back into the mailbox, Post Office delivery personnel 

would return it back to the Post Office for return to the sender s address.  The 

fourth possibility is where the address is inaccurate, there is no forwarding 

address, in which situation, the mailed letter is returned to the address of the 

sender.  Ms. Nolasco was not aware whether any of the mailed letters were 

returned to their Mail Room and then sent to the Municipal Court Services 

Division. 

 This court requested the State to determine whether any of the mailed 

letters were returned to the Municipal Court Services Division as undeliverable  

and, if so, whether any further follow-up was undertaken to obtain better, 

updated addresses, and whether any letters returned as undeliverable were still 

in the possession of the Municipal Court Services Division. 

 Subsequent to Ms. Nolasco s testimony, on April 17, 2023, DAG Clark 

sent an email to Susanna Morris, Esq. and Thomas Russo, Esq., counsel for the 

AOC, requesting information concerning the number of the July 14, 2021 
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letters that were returned to the AOC.  On April 27, 2023, Mr. Russo sent an 

email to this court, stating as follows: 

Your Honor is kindly urged to note that a review of the 
AOC s records has revealed the following: 
 

(a) 13,618 notices were mailed by the AOC on 
July 4, 2021      
 
(b) 2,884 notices were returned to the AOC as 
    being un-deliverable 
 
(c) 64 notices were re-mailed using a new address 
provided by the U.S. Postal Service; of those, two 
were returned to the AOC as being un-
deliverable; 
 
(d) 34 notices were re-mailed based upon AOC 
support staff s belief that an incorrect zip code 
had been the problem; of those, twenty-five were 
returned to the AOC as being un-deliverable. 

 
The above data was retrieved from the attached 
spreadsheet. 
 
Your Honor is also urged to note that the AOC has 
located, in storage, several boxes of returned mailing; 
but the exact number of mailings contained in the boxes 
is unknown at this time. 
 
Kindly advise if Your Honor would like this office to 
also circulate the above information to all counsel of 
record in this matter. 
 
[See Exhibit S-163.] 

 
This court replied to Mr. Russo on that date, copying Ms. Morris, 

requesting that his email be sent to all counsel, which was accomplished.  The 
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Excel Spreadsheet attached to the April 27, 2023 email, also a part of Exhibit 

S-163, contains the names of the individuals whose July 14, 2021 letter was 

returned to the AOC as undeliverable, and the addresses to which the letter 

was mailed. 

The testimony of Barbara Nolasco was credible and candid.  Although 

she was not aware of the number of notification letters sent, or the reason for 

them being sent, subsequent information presented by Thomas Russo, Esq., 

counsel for the AOC, provided the mailing information and the fact that 2,857 

letters were returned as being undeliverable to the addresses contained in 

Exhibit S-83. 

9.  Monica do Outeiro 
 
 Monica do Outeiro, an Assistant Prosecutor with the Monmouth County 

Prosecutor s Office, also testified.  Her testimony is contained in T6, the April 

26, 2023 Transcript, on pages 9-96.  Ms. do Outeiro is currently the Director 

of the Office s Appellate Unit, and serves as its Municipal Prosecutor Liaison.  

She has been an Assistant Prosecutor since 2007.  Prior to her testimony, her 

certification, dated January 17, 2023, with multiple Exhibits, was submitted by 

the State during discovery.  See Exhibit S-44.  As the Municipal Court Liaison, 

she supervised the County s municipal prosecutors, conveying relevant 

information to them, and assisting them in answering any questions they may 
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have concerning issues in their municipal courts, essentially acting in an 

advisory capacity.   

 Exhibit A to her certification is a copy of the September 19, 2016 letter 

sent by Elie Honig, Director of the Division of Criminal Justice of the 

Attorney General s Office to Judge Grant, Administrative Director of the 

Courts, concerning the criminal charges filed against Sergeant Dennis, and 

attaching Exhibit S-90, the Excel Spreadsheet containing the name of subjects 

identified as having been requested to provide breath samples on Alcotest 

Instrument calibrated by Sergeant Dennis.  Ms. do Outeiro testified her Office 

was copied on that letter, which provided notice of the issues concerning 

Sergeant Dennis.  Upon receipt of that letter, she forwarded copies of it to all 

municipal prosecutors in Monmouth County.  See Exhibit B to her 

certification, an email from Ms. do Outeiro dated September 29, 2016 to all 

municipal prosecutors, which consists of three pages.  Ms. do Outeiro testified 

she sent that email, explaining: 

 It was to give them more information about what 
was happening, again with regard to [the] Sergeant 
Dennis matter, but also because Sergeant Dennis was 
the coordinator in Monmouth County at the time of his 
arrest and charging, we had numerous DWI 
prosecutions that were pending in municipal court, so it 
was to give them advice that had been conveyed 
through the Office of the Attorney General with how 
they should be handling those active cases, while the 
Sergeant Dennis matter was sorted out. 
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[T6, page 18, lines 11 through 20.] 

 
 Ms. do Outeiro stated she recalled receiving an Excel Spreadsheet, on a 

thumb drive, from the Attorney General s Office containing the names and 

addresses of individuals who had provided breath samples on Alcotest 

Instrument calibrated by Sergeant Dennis, containing two Sheets.  See Exhibit 

G to Ms. do Oueiro s certification, which is also Exhibit S-85.  Sheet 1 of that 

Spreadsheet contains exact subject-to-address matches of 7,479 individuals, 

and Sheet 2 contains partial subject-to-address matches of 432 individuals.  

The court notes there are multiple duplicate listings of subjects on Sheet 1, 

based on different ticket numbers, see e.g., Rows 13 &14; 16 & 17; 36 & 37; 

81 & 82; 10 & 107; 118 & 119; 174 & 175; 209 & 210, et al., and on Sheet 2, 

Rows 35 & 36; 37 & 38; 39 & 40; 42 & 43; 45 & 46; 52 & 53, et al.  When she 

received Exhibit S-85, Ms. do Outeiro provided the thumb drive to her 

secretary, who saved the information onto the hard drive of the Monmouth 

County Prosecutor s Office computer. 

 Referring to Exhibit C of her certification, Ms. do Outeiro testified she 

received, along with representatives of the Middlesex, Ocean, Somerset and 

Union County Prosecutors  Offices, an email from DAG Mitchell dated 

October 20, 2016, requesting her Office check the original list of subjects 

provided who had been requested to provide breath samples on Alcotest 
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Instruments calibrated by Sergeant Dennis, see Exhibit 81C, to determine 

whether any of those subjects were then currently incarcerated and, if so, 

requesting her Office send notifications to their attorney of the issues relating 

to the criminal charges filed against Sergeant Dennis.  Exhibit C also contains 

an email sent by Ms. do Outeiro to Monmouth County First Assistant 

Prosecutor Lori and Deputy First Assistant Prosecutor Marc LeMieux, sending 

them DAG Mitchell s October 20, 2016 email. 

 As a result of DAG Mitchell s inquiry, Ms. do Outeiro identified 1,127 

cases of potentially-impacted defendants.  She, and her secretary then ran 

searches through both the Automated Ticket System (ATS) database and the 

Promis Gavel database to determine whether those subjects had DWI 

convictions, and as to whether they received a custodial sentence.  As a result 

of those searches, Ms. do Outeiro testified they were able to identify two (2) 

defendants who were so incarcerated, and she sent notification letters to the 

attorneys for both, which are dated October 24, 2016, and are contained in 

Exhibit E to her certification. Those letters attached the September 16, 2016 

letter from Director Honig to Judge Grant and requested any applications made 

by their clients be sent to her as well as DAG Mitchell and SDAG Czepiel. 

 Ms. do Outeiro identified Exhibit D to her certification as emails from 

her to all Municipal Prosecutors in Monmouth County, dated October 21, 
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2016, sending each a list of cases in their Municipal Court as being potentially 

affected by issues arising from the calibration of Alcotest Instruments by 

Sergeant Dennis, and requesting that copies of any applications filed on behalf 

of defendants in those cases be forwarded to her. 

 Ms. do Outeiro testified that she, as well as representatives of the 

Prosecutor s Offices in Middlesex, Ocean, Somerset, and Union Counties, 

received an email from DAG Mitchell, dated September 25, 2017, sending a 

form notification letter, requesting that letter be sent to all individuals 

identified as having provided evidential breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis.  That email states a list of 

addresses for those individuals would be sent to the Monmouth County 

Prosecutor s Office by the next day, and further stating, please keep a running 

list of the names and contact information of any individuals who make 

inquiries to you as a result of these letters, and provide me with this 

information 90 days after your letters are mailed.  See Exhibit F to Ms. do 

Outeiro s certification. 

 Ms. do Outeiro acknowledged that, thereafter, as noted above, her office 

received the Excel Spreadsheet from the Attorney General s Office contained 

in Exhibit S-85, and a copy therefore is also included as Exhibit G to her 

certification.  Ms. do Outeiro and her staff sorted the list alphabetically, 
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eliminated duplicate entries, created a mail merge to generate labels, see 

Exhibit I to her certification, affixed them to envelopes, prepared a letter, 

under her signature, dated September 27, 2017, which was then mailed to the 

all subjects at their addresses contained in Exhibit S-85.  Referring to her 

certification, Ms. do Outeiro stated that 7,480 letters were sent by regular mail.  

 Following those mailings, Ms. do Outeiro stated she received over 100 

telephone calls from individuals and attorneys seeking additional information.  

She also received telephone calls from individuals who had not received a 

letter, as well as attorneys whose clients had not received a copy of the letter 

but believed they should have.  She testified that when she received a 

telephone call from an individual or attorney, she would look them up on the 

list provided by the Attorney General and, if their address was wrong, she 

would change it and mail them another letter.  If individuals stated they were 

moving, she would update the downloaded, working list with the new address. 

If their name was not on the list, she would direct them to contact their 

attorney.  She also stated she received a number of calls from relatives 

advising the addressees had died.  

Ms. do Outeiro stated her office also began receiving letters returned 

from the Post Office as being undeliverable.  She so advised the Attorney 

General s Office but did not receive any instructions concerning them.  
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 Following the Court s decision in State v. Cassidy, Ms. do Outeiro stated 

she, as well as representatives of the Prosecutor s Offices in Ocean, 

Middlesex, Somerset and Union Counties, received an email from DAG 

Mitchell, dated December 14, 2018, sending a form Cassidy notice letter  and 

requesting it be mailed to those individuals in their Counties who have been 

identified as having provided evidential breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis, and that the 2017 Excel 

Spreadsheets would be re-sent to them.  See Exhibit J to Ms. do Outeiro s 

Exhibit S-44 certification.   

   As a result, Ms. do Outeiro placed that form letter on the stationary of 

her Office, dated it December 20, 2018, it was signed by the Monmouth 

County Prosecutor, see Exhibit K to her certification, and mailed it to the 

addresses contained on the updated list her Office had maintained, see Exhibit 

L to her certification.  Exhibit M to that certification reflects that the 

December 20, 2018 letter was sent by regular mail to 6,218 individuals.  Ms. 

do Outeiro noted her Office also established an automated message that was 

played when telephone calls were received, and a copy of the notification letter 

and other information concerning the Cassidy decision was placed on their 

Office s website, which also made reference to information being placed on 

the website of the Monmouth County Bar Association.  Information 
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concerning the Cassidy decision was also placed on the social media account 

of the Monmouth Cunty Prosecutor s Office.  See Exhibit O to her 

certification.  Additionally, Ms. do Outeiro stated that when individuals or 

attorneys would call seeking further information, she would speak to them. 

 On cross-examination, Ms. do Outeiro stated the 2017 and 2018 letters 

that were returned by the Post Office as being undeliverable were initially 

retained in a box, but that box has since been disposed of.  She stated her 

Office was not given direction by the Attorney General s Office as to what to 

do with the letters that were returned as being undeliverable.  Ms. do Outeiro 

did not know how many letters on either mailing were returned as 

undeliverable or contained a forwarding address, but stated those that were 

undeliverable or contained a forwarding address, were deleted from the master 

list maintained by their Office, but were not deleted from the Exhibit 85 Excel 

Spreadsheet.  She stated her recollection was that close to 1,000 letters were 

returned as being undeliverable. 

 On cross-examination, Mr. Noveck displayed Exhibit S-10, identified as 

an email from Ms. do Outeiro to DAG Mitchell and SDAG Czepiel, dated 

December 21, 2018, stating in pertinent part: 

I wanted to let you know that the Cassidy notification 
letter went out to all affected Monmouth County 
defendants yesterday. After sending out the initial letter 
last year, we had many defendants contact us to advise 
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of changes of address and, unfortunately, had family 
members of deceased defendants call us to have their 
relatives  names removed from the list to prevent 
further communications.  We also had over a thousand 
letters returned as undeliverable for various reasons; we 
saved all returned letters.  In light of this, the letters that 
we sent out yesterday reflect these various amendments 
to the initial list provided to us  addresses were 
changed when requested and deceased defendants and 
returned letters were removed from the mailing list.  As 
we did before, we intend to save all letters returned 
during this second mailing.  Additionally, MCPO will 
soon be posting notification on our website and social 
media (it will include links to your website as well).  

 
Ms. Mitchell sent a return email to DAG Mitchell later that date, 

thanking her for sending out the Cassidy notification letter.  Ms. do Outeiro 

again confirmed that her Office received no instructions from the Attorney 

General s Office as to what to do with the letters returned as being 

undeliverable.  She also clarified that the list of those individuals who were 

sent the 2018 letter excluded those individuals whose letter had been returned 

as being undeliverable as a result of the 2017 mailing, with the exception of 

those individuals who had called, following the 2017 mailing, and provided 

her Office with updated addresses, in which case their list would be updated to 

reflect the new address.  Ms. do Outeiro confirmed that any mailed letters that 

were returned as being undeliverable, and not sent to forwarding addresses, 

have not been retained by the Prosecutor s Office 
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 On questioning by Mr. Troso, Ms. do Outeiro stated she had no 

understanding as to how the Exhibit S-85 Excel Spreadsheet of potentially-

affected individuals was created. 

 The court finds the testimony of Ms. do Outeiro to be credible and 

forthright. Clearly, the Monmouth County Prosecutor s Office, as well as the 

other County Prosecutors  Offices only utilized the lists they were provided by 

the Attorney General s Office to diligently mail the form letters, also provided 

by the Attorney General s Office, were given limited instructions concerning 

how to handle the notification letters returned as being undeliverable.  It is 

noted, those undeliverable letters have been discarded by this Prosecutor s 

Office. 

10.  Suzanne Musto 
 
 Suzanne Musto, a trial secretary at the Somerset County Prosecutor s 

Office, also testified.  Ms. Musto s Amended Certification,  dated February 

13, 2023, was provided by the State during discovery, contains several 

Exhibits, and has been marked as Exhibit S-138. She has been employed at 

that Office since January 2017.  The testimony of Ms. Musto is contained in 

T6, the April 26, 2023 Transcript, on pages 98-128. 

 Referring to her certification, Ms. Musto testified that, on September 26, 

2017, Assistant Somerset County Prosecutor Anthony Parenti was sent an 
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email from DAG Mitchell, see Exhibit B to Mr. Musto s certification, 

requesting their Office mail a form notice letter provided to all defendants  

contained on Exhibit S-87, an Excel Spreadsheet sent to their Office of 

individuals potentially affected by the actions of Sergeant Dennis.  That form 

letter, dated September 6, 2017, is attached to Ms. Musto s certification as 

Exhibit A.  Exhibit S-87, the Spreadsheet Spreadsheet, prepared by the AOC, 

contains two Sheets.  Sheet 1 contains the names and addresses of 877 exact 

subject-to-address matches, and Sheet 2 contains 52 partial subject-to-address 

matches. There are a number of duplicate subject entries on Sheet 1, based on 

different ticket numbers.  See, e.g., Rows 51 & 52; 57 & 58; 151 & 152; 205 & 

206; 223 & 224; 227 & 228, et. al., and Sheet 2 contains duplicate subject 

entries on Rows 5 & 6; 22 & 23; 26 & 27; 31 & 32; and 35 & 36. 

 Ms. Musto explained, based on the form letter provided, a letter dated 

October 6, 2017, was created on the letterhead of the Somerset County 

Prosecutor s Office, signed by First Assistant Prosecutor Thomas J. 

Chirichella.  See Exhibit C to her certification.  Ms. Musto was tasked with 

stuffing the addressed envelopes and mailing them by regular mail.  She 

testified that 948 letters were mailed, on or about October 6, 2017, and 

approximately 175 of those mailed letters were returned as being 

undeliverable, of which 16 had forwarding addresses.  She then re-addressed 
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and mailed back out those 16 letters.  Updated addresses for the remaining 

returned letters were not sought. 

 Following the Court s decision in State v. Cassidy in November 2018, 

Ms. Musto testified their Office was requested by the Attorney General s 

Office to prepare and mail a second letter, based on another form letter 

provided to them by the Attorney General s Office.  See Exhibit D to Ms. 

Musto s certification.  Accordingly, a second letter was prepared and signed 

by First Assistant Prosecutor Chirichella, dated December 21, 2018.  See 

Exhibit E to Ms. Musto s certification.  She testified that letter was prepared 

and sent by her to the same subjects and addresses, as listed on Exhibit S-87.  

Referring to her certification, Ms. Musto stated 206 of those mailed letters 

were returned as being undeliverable, and 24 contained forwarding addresses, 

which were re-mailed to those subjects at the forwarding addresses provided.  

She was not aware that any of those 2017 or 2018 letters, that were re-mailed 

based on forwarding addresses provided by the Post Office, were again 

returned as being undeliverable.  Ms. Musto also stated that all envelopes 

returned as being undeliverable on both the 2017 and 2018 mailings have been 

retained by the their Office in a box inside a filing cabinet.  
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 Although she did not know its specific content, Ms. Musto testified 

information concerning the letter and the Cassidy decision was placed on the 

Office s website.   

 On cross-examination, Ms. Musto did not know what the policy of their 

Office was concerning notice to incarcerated defendants who may have been 

affected by the actions of Sergeant Dennis and the Cassidy decision, and she 

was unaware of any efforts made to provide notice to the attorneys of the 

subjects whose letters were returned as being undeliverable. 

 The testimony of Ms. Musto was credible.  As with the mailing of all 

notification letters, there was no attempt to obtain updated addresses for letters 

that were returned as undeliverable and were unable to be forwarded. 

11.  Tracey Mannix 
 
 Tracey Mannix, Chief Clerk of the Investigation Unit of the Union 

County Prosecutor s Office also testified.  She has worked in that Office for 

twenty-five (25) years.  The testimony of Ms. Mannix is contained in T6, the 

April 26, 2023 Transcript, on pages 130-164.  During that time, she worked 

with Assistant Union County Prosecutor Michele C. Buckley on the 

notification letters sent as result of the conduct of Sergeant Dennis, and the 

Court s decision in State v. Cassidy.  Although she has not submitted her own 

certification, Ms. Mannix has reviewed and was shown the January 23, 2023 
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Certification of Assistant Prosecutor Buckley, see Exhibit S-73, and the March 

8, 2023 certification of Assistant Prosecutor Buckley, see Exhibit S-140. 

 Referring to those certifications, Ms. Mannix testified their Office 

received an Excel Spreadsheet from the Attorney General s Office in 2017, 

containing the names and addresses of defendants who were potentially 

affected by the conduct of Sergeant Dennis and, ultimately, by the Court s 

decision in State v. Cassidy.  See Exhibit S-88.  That Spreadsheet contains two 

Sheets.  Sheet 1 contains the names and addresses of 4,464 exact subject-to-

address matches, and Sheet 2 contains 216 partial subject-to-address matches.  

Sheet 1 contains several duplicate subject listings, based on different ticket 

numbers.  See, e.g., Rows 245 & 246; 265 & 266; 295 & 296; 371 & 372, et al.  

Sheet 2 also contains several duplicate subject listings.  See Rows 31 & 32; 37 

& 38; 110 & 111; 119 & 120; 126 & 127; 129 & 130: 133 & 134, et al.   

 Ms. Mannix testified their Office was requested to mail a form 

notification letter, prepared and sent to them by the Office of the Attorney 

General, notifying the subjects contained on Exhibit S-88.  She also noted their 

Office was contacted following the Court s decision in State v. Cassidy in late 

2018, and again requested their Office mail out a second notification letter in 

the form sent to them by the Attorney General s Office.  Copies of those letters 

are attached to Exhibit S-73. The 2017 letter, which is undated, is under the 
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signature of Thomas K. Isenhour, Acting Union County Prosecutor.  The 

second letter, which is dated, incorrectly, as January 2, 2018, whereas it should 

be dated January 2, 2019, since it followed the Court s November 13, 2018 

decision in Cassidy.   

 With respect to the 2017 letter, Ms. Mannix stated multiple clerical 

persons within their Office completed the job of attending to the addressing of 

the envelopes and stuffing then with the 2017 notification letter.  Referring to 

Assistant Prosecutor Buckley s Exhibit S-140, March 8, 2023, certification, 

Ms. Mannix confirmed that she had actually counted 846 of those mailed 

letters returned by the Post Office as being undeliverable.  Those that had 

forwarding addresses were re-mailed to those subjects, but there was no 

attempt to find better addresses for the remaining undeliverable envelopes, 

noting their Office has retained them. 

 As to the second notification letter, sent on or about January 2, 2019, 

Ms. Mannix stated their Office followed the same procedures as the first letter , 

using the same addresses on the Excel Spreadsheet provided.  Referring to 

Assistant Prosecutor Buckley s March 8, 2023 certification, Ms. Mannix 

confirmed that 860 of those second notification letters were returned by the 

Post Office as being undeliverable.  Again, where forwarding addresses were 

provided, those envelopes were re-addressed and the letters mailed out to the 
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forwarding addresses.  Again, there were no attempts made to find better 

addresses for the remainder of the 860 subject letters.  Ms. Mannix stated that 

the second notification letter was placed on the website of the Union County 

Prosecutor s Office.25 

 On cross-examination by Mr. Hernandez, Ms. Mannix testified she did 

not know how many of the first or second undeliverable letters that had 

forwarding addresses and were re-mailed, were returned, if any.  Mr. Noveck 

then displayed page four of Exhibit S-17, which is a copy of an email from Ms. 

Mannix to Doreen Yanik, identified by Ms. Mannix as First Assistant Union 

County Prosecutor, dated April 19, 2019, stating their Office sent out 4,465 of 

the second notification letters, guessing that about 60 letters that were returned 

as being undeliverable, had forwarding addresses, and were re-mailed to those 

addresses. She noted that the 4,465 number was probably a typographical 

error, as 4,464 second-notification letters were actually mailed. 

 With respect to telephone calls received by their Office as a result of the 

mailings, she testified that Assistant Prosecutor Buckley spoke wi th most of 

the callers. 

 
25  Although Ms. Mannix repeatedly referred to the certifications of Assistant 
Prosecutor Buckley, this court is satisfied Ms. Mannix had sufficient personal 
knowledge and involvement concerning both the 2017 and 2019, and the 
circumstances surrounding them. 
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 The testimony of Tracey Mannix was credible and, as noted, contained 

sufficient personal knowledge of the facts she provided. 

12.  Brian Gillet 
 
 Brian Gillet was called as a witness by the State.  Mr. Gillet worked as 

an Assistant Prosecutor at the Middlesex County Prosecutor s Office from 

January 2005 until November 30, 2021.  His testimony is contained in T7, the 

April 27, 2023 Transcript, on pages 7-89.  Currently, he works part-time for 

that office, assigned to the Megan s Law Unit.  In 2016, he was one of two 

Deputy First Assistant Prosecutors, and his duties included overseeing a 

number of trial teams, appellate cases, and various special investigations.  He 

was also the Office s Municipal Prosecutor Liaison and, in that capacity, 

fielded questions from municipal prosecutors, conducted training programs, 

and held yearly meetings with them on various issues.  Frances Mondi of the 

Middlesex County Prosecutor s Office was his Administrative Assistant, and 

Robert Scalitti of that Office worked in the Appellate Section performing 

clerical duties.  Ms. Mondi left the Office in January 2020. 

 With respect to issues concerning Sergeant Dennis, Mr. Gillet recalled 

receiving information from the Attorney General s Office in September 2016, 

informing his Office that there were a number of calibrations of Alcotest 

Instruments that had been performed by Sergeant Dennis in Middlesex County 
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being called into question due to the filing of criminal complaints filed against 

Dennis.  He recalls being asked by the Attorney General s Office as to whether 

any defendants were incarcerated from convictions for DWI where Sergeant 

Dennis had calibrated an Alcotest Instrument utilized in their cases.   

 Mr. Gillet testified his Office was unable to determine whether 

defendants identified as having a DWI conviction, and who were incarcerated, 

also had other, non-DWI convictions, so his Office decided to send direct 

notification letters to all counsel where their clients were currently 

incarcerated, had a DWI conviction, and were breath-tested on an Alcotest 

Instrument calibrated by Sergeant Dennis.  Contained within Exhibit S-2 is a 

copy of an email, dated September 30, 2016, from Mr. Gillet to Assistant 

Prosecutors in Monmouth, Ocean, Somerset and Union Counties, stating: 

We recently learned that out of the 307 individuals who 
were issued tickets on Alcotest machines allegedly 
calibrated by Dennis after 7/1/15, five are incarcerated 
in our workhouse, some perhaps on other charges not 
related to DWI.  We have determined to make direct 
notifications to their attorneys so they can make the 
motions they deem necessary in light of the criminal 
charges now, rather than later.  I enclose a copy of the 
letter that will be forwarded today.  Please feel free to 
use the letter as you see fit. 

 
Mr. Gillet testified the form notification letter attached to that email was sent 

to counsel for all defendants incarcerated, who had been charged with a DWI 
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offense based, in part, on the results from an Alcotest Instrument calibrated by 

Sergeant Dennis. 

 Exhibit S-2 contains an email, dated October 7, 2016, from Stephanie 

Kurowsky, Administrative Assistant to Andrew C. Carey, the Middlesex 

County Prosecutor, to the Sayreville Municipal Court, copying Mr. Gillet, 

advising of the criminal complaints filed against Sergeant Dennis, and 

attaching a list of all DWI arrests between June 1, 2015 and the date of that 

email, resulting in convictions and the current incarceration of the listed 

defendants.  The email states that all defendants, through counsel, have been 

notified of the charges filed against Sergeant Dennis, and that any further 

information would be sent to that court, when available.  

 DAG Rachuba, who was conducting the direct examination of Mr. 

Gillet, showed him Exhibit S-139, an undated certification executed by 

Francine Mondi, provided in discovery.  Mr. Gillet stated he had reviewed S-

139, was familiar with its contents, and confirmed the procedures and actions 

taken that are contained in Ms. Mondi s certification.  As noted, he identified 

Ms. Mondi as his former Administrative Assistant, with whom he worked on 

issues relating to the conduct of Sergeant Dennis and the Cassidy case.   

 In that certification, Ms. Mondi states the Attorney General s Office sent 

their Office an Excel Spreadsheet containing the names of 5,013 potentially-
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impacted DWI cases, and that, on October 2, 2016, she assisted Mr. Gillet in 

sending an email to all municipal prosecutors in Middlesex County, asking 

whether they were aware of any defendants who were incarcerated as the result 

of an Alcotest Instrument calibrated by Sergeant Dennis, requesting form 

notification letters be sent to them.  Her certification states no one advised of 

any defendants so incarcerated.  Ms. Mondi s certification goes on to states 

that in reviewing the Spreadsheet containing 5,013 names, she discovered 

numerous duplicate entries and she assisted in the mailing of notification 

letters to just over 4,815 potentially-impacted defendants.  Mr. Gillet was also 

shown Exhibit S-47, which he identified as the first letter sent in 2017, but 

noted that the date contained thereon, January 25, 2023 is wrong and in error, 

and it should contain a date in 2017.  Ms. Mondi s certification states 818 of 

those letters were returned as being undeliverable and, due to a lack of 

forwarding addresses for most of them, and the illegibility of forwarding 

addresses for some, the Middlesex County Prosecutor s Office did not attempt 

to find more updated addresses for those returned letters and, instead, removed 

those names and addresses from its list of letter recipients.   

 Mr. Gillet stated after the Court issued its decision in State v. Cassidy, 

his Office was contacted by the Attorney General s Office.  Exhibit S-8 

contains an email, dated December 14, 2018, from DAG Mitchell to, among 
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others, Mr. Gillet and Middlesex County Prosecutor Andrew Carey, attaching a 

form notification letter, under the signature of SDAG Robert Czepiel, 

requesting that letter be sent to the individuals identified on the previous Excel 

Spreadsheet sent to them as having provided breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis.  Exhibit S-80 contains a copy of 

the second form notification letter, under Mr. Czepiel s signature, which is 

dated January 24, 2019.  That letter contains, inter alia, the following 

information concerning the Court s decision in Cassidy: 

The Court found that the sergeant s failure to follow the 
established protocol adversely affected the scientific 
reliability of breath tests taken on Alcotest Instruments 
calibrated by him, and ruled that the results from those 
instruments are inadmissible in court.  Therefore, if 

you gave a breath sample on an Alcotest instrument 

calibrated by this sergeant, the results of those 

breath tests cannot be used as evidence in your DWI 

case, and you might be entitled to post-conviction 

relief.  The Administrative Office of the Courts will be 
setting up procedures for those potentially affected 
individuals to seek post-conviction relief.  Until such 
time that these procedures are established, you may 
contact the municipal court where your case was 
handled if you believe that you might be entitled to 
relief.  You may consult with a private attorney or 
municipal public defender, if available, to determine 
whether you are entitled to relief and/or what action if 
any you should take. 

 
 Upon reviewing Exhibit S-17, Mr. Gillet testified his Office mailed 

SGAG Czepiel s January 24, 2019 form letter to the 4,815 individuals noted in 
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Ms. Mondi s certification, which was attended to by Daniele Guerrero of their 

Office.  Referring to Exhibit S-110, Mr. Gillet testified that 1,106 of the those 

4,815 mailed notification letters were returned as being undeliverable.  

Although he was not personally aware of what was done with those 1,106 

returned letters, Mr. Gillet stated his Office would have followed the same 

procedures as it did with the 2017 mailed notification letters, but he was aware 

that those returned letters that were not mailed back out to any forwarding 

addresses were placed in the same box as those that were undeliverable from 

the 2017 mailing.  On questioning by the court, Mr. Gillet confirmed that the 

box containing those undeliverable notification letters is still in the possession 

of the Middlesex County Prosecutor s Office   

 Mr. Gillet testified further that the Office of the Attorney General did 

not advise his Office that any additional steps should be taken concerning 

obtaining updated addresses for those 2017 or 2019 letters returned as 

undeliverable, but were told to keep them and put them in a box, which was 

done by his Office.     

 In her certification, Ms. Mondi states, following the mailing of the 

notification letters, she personally answered dozens of telephone calls and 

emails from potentially-impact defendants and their attorneys, and would 

check the Excel Spreadsheet containing the 5,013 names and provide them 
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with the information contained in the form notification letter.  He testified he 

also answered numerous telephone calls concerning Sergeant Dennis and the 

Cassidy matter.  Mr. Gillet stated his Office also developed a script  to be 

used during these telephone calls or email inquiries, contained in Exhibit S-

111, which is, as follows: 

Please be advised that aside from the letter you 
received, you can check out website http:www. 
middlesexcountynj.gov/Government/Departments/PHS/
Prosecutor/Pages/main.espx for further information.  
The Middlesex County Prosecutor s Office cannot 
provide any legal advice concerning either State v. 
Cassidy or Sgt. Marc Dennis.  You must contact your 
own attorney.  Thank you.    

 
 Ms. Mondi also certified the Middlesex County Prosecutor s Office 

established a page on its website containing a copy of the notification letters, 

and links to the Cassidy decision, applicable Court Rules, the websites of the 

Attorney General, the Court, and the Middlesex County Bar Association for 

additional information.  Mr. Gillet confirmed that information, as well. 

 Mr. Gillet also identified Exhibit S-84 as the Excel Spreadsheet, entitled 

Spreadsheet from AOC_Middlesex County Only  as the one that had been 

prepared by the AOC, derived from Exhibit S-91, and sent from the DCJ to the 

AOC to find Addresses for Subjects listed therein, which consists of 2 Sheets, 

as follows: (1) Full Subjects-to-Address Matches, 5,012; and (2) Partial 
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Subjects-to-Address Matches, 215, which was sent to his Office for the 

mailing of the notification letters. 

 On cross-examination by Mr. Hernandez, Mr. Gillet stated his Office 

made no effort search the Automated Traffic System (ATS) for the name of the 

individuals identified in Exhibit S-84 in order to identify the names of 

attorneys that may have represented those individuals so that counsel could be 

notified.  He noted his Office was not asked by the Attorney General s Office 

to search ATS.  As to defendants who were incarcerated, Mr. Gillet stated that 

in September 2016, his Office identified individuals who were incarcerated 

and sent notice to their attorneys. 

 Th testimony of Mr. Gillet was credible and consistent with the 

testimony of the representatives of the other Prosecutors  Office. 

13.   Donna Prestia 
 
 Donna Prestia, Chief Clerk of the Ocean County Prosecutor s Office was 

called as a witness by the State.  Ms. Prestia s certification, dated January 5, 

2023, was identified as Exhibit S-41.  Ms. Prestia has retired from that position 

as of April 1, 2023, having worked in the Ocean County Prosecutor s Office 

for almost thirty-two (32) years.  The testimony of Ms. Prestia is contained in 

T7, the April 27, 2023 Transcript, at pages 93-129.  
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 Ms. Prestia confirmed that in the fall of 2016, their Office was notified 

of the criminal charges that were filed against Sergeant Dennis.  In an email 

dated September 26, 2017 (see Exhibit B to Ms. Prestia s certification), DAG 

Mitchell of the Attorney General s Office sent an Excel Spreadsheet to former 

Assistant Prosecutor Kim Pascarella of their Office, containing the names and 

addresses of individuals potentially affected by the alleged misfeasance of 

Sergeant Dennis.  See Exhibit S-86.26   DAG Mitchell s email referred to a 

form Sgt. Dennis notice letter  sent to Mr. Pascarella the day before, and Mr. 

Pascarella was requested to mail that form letter, which is Exhibit A to Ms. 

Prestia s certification, to the names and addresses contained on the Excel 

Spreadsheet by not later than December 15, 2017.  Ms. Prestia was given the 

Spreadsheet by Mr. Pascarella and he requested her to prepare and mail that 

form letter, which is dated September 25, 2017, to the names and addresses 

contained on that Spreadsheet.  DAG Mitchell s email noted Exhibit S-86 

contained 298 exact subject-to-address matches on Sheet one, and 26 partial 

subject-to-address matches.27  

 
26   certification is also Exhibit S-24A. 
 
27  Sheet 1 of Exhibit S-86 actually contains 299 exact subject-to-address 
matches, although there are some duplicate subjects listed, based on different 
ticket numbers.  See, e.g., Rows 2 & 3; 5 & 6; 22 & 23; 90 & 91; 100 & 101; 
109 & 110; 265 & 266.  Sheet 2 actually contains 27 partial subject-to-address 
matches. 
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 Referring to her certification, Ms. Prestia stated she prepared, and 

caused to be mailed, by regular mail, 310 form notification letters to the names 

and addresses on the Excel Spreadsheet. She accounted for the difference in 

the numbers contained on both sheets of Exhibit S-86, and the 310 mailings, 

based on the existence of duplicate Subject Rows.  Exhibit C to Ms. Prestia s 

certification contains a copy of one of letters she caused to be mailed, which is 

dated October 2, 2017, under the signature of Ocean County Prosecutor Joseph 

D. Coronato.  Mr. Prestia stated following that mailing, there were a number of 

calls concerning same received by the Office, and she left a copy of the form 

letter with the Office s receptionist so she could guide the callers accordingly. 

 Referring again to her certification, Ms. Prestia testified approximately 

73 letters were returned as undeliverable, of which 17 contained forwarding 

addresses.  She then re-mailed those 17 letters to the forwarding address 

provided.  She testified that, to her knowledge, their Office did not received 

any instructions from the Attorney General s Office concerning how to handle 

letter returned as being undeliverable and, other than re-mailing the 17 letters 

with forwarding addresses, their Office did nothing further to ascertain any 

additional address information. 

 Ms. Prestia testified further that in late 2018, following the Court s 

decision in State v. Cassidy, the Ocean County Prosecutor s Office was again 
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contacted by the Office of the Attorney General, requesting a second 

notification letter be mailed to the subjects, and their addresses, as contained 

on the same Excel Spreadsheet in Exhibit S-86.  Exhibit D to Ms. Prestia s 

certification is a copy of that form notification letter, which is dated December 

19, 2018.  As requested, Ms. Prestia then prepared the letter, and sent it to the 

subjects and addresses in Exhibit S-86 by regular mail.  Exhibit E to her 

certification is a copy of one of the form notification letter mailed.  Referring 

to her certification, Ms. Prestia testified she mailed 326 letters, and accounted 

for the mathematical difference between that number and the 310 first, 2017 

mailing, stating [t]he only discrepancy I can think of is I did not catch the 

duplicate names on the list this time.   T7, page 109, lines 6-7. 

 Ms. Prestia testified that 82 of those December 19, 2018 letters were 

returned by the Post Office as being undeliverable, of which 13 contained 

forwarding addresses, which were then mailed back to the forwarding 

addresses of those subjects.  Notably, Ms. Prestia stated the Ocean County 

Prosecutor s Office has retained both the 2017 and 2018 envelopes and letters 

that were returned by the Post Office as being undeliverable. 

 On cross-examination, Ms. Prestia testified her Office made no attempt 

to determine whether any of the subjects listed on two Sheets of the Exhibit S-
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86 Excel Spreadsheet were represented by attorneys or whether any of them 

were incarcerated. 

 With regard to telephone calls received following the mailings, Ms. 

Prestia stated no legal advice was given and, essentially, the callers were told 

the same information contained in the form notification letters. If someone 

called whose name was not on the list, she stated they were referred to the 

Attorney General s Office.  On cross-examination by Mr. Noveck, Ms. Prestia 

was referred to pages 8 and 9 in Exhibit S-24, which is an email from Mr. 

Pascarella to DAG Mitchell dated October 6, 2017, to which she was copied, 

stating Ocean [C]ounty letters have been mailed (a lot coming back 

undeliverable). Do you need any type of affidav[it] of mailing from our staff?  

We are keeping a file[.]   However, Ms. Prestia did not know whether there 

was ever a response to that email. 

 The testimony provided by Ms. Prestia was credible.  As with the other 

witness concerning the notification mailings. Her Office received no 

instructions concerning the handling of both notification letters returnable as 

being undeliverable.  However, with all but the Monmouth Cunty Prosecutor s 

Office, notification letters returned as being undeliverable have been retained.  
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B.  Witness on Behalf of Amicus, New Jersey State Bar Association 
 

1.  John Joseph Dell Aquila 
 
 John Joseph Dell Aquilo was called as a witness by the New Jersey State 

Bar Association.  His testimony in contained in T5, the April 25, 2023 

Transcript, at pages 179-250, and in T8, the June 12, 2023 Transcript, on pages 

7-111.  Mr. Dell Aquila was employed by the Cherry Hill Police Department 

as a patrol officer in March of 1976.  He was also attending Stockton 

University, graduating with Bachelor s Degree in Criminal Justice in 1978. He 

was trained and certified as an operator on the Breathalyzer 900 and 900-A, 

and participated in numerous DWI cases, either as the arresting officer, a back-

up officer, or as  Breathalyzer Operator.  When he retired from the Cherry Hill 

Police Department in 2004, he had attained the rank of Lieutenant.  At the time 

of his retirement, he was the Department s Director of Internal Affairs. 

 In 1986, while still employed by the Cherry Hill Police Department, Mr. 

Dell Aquila began attending Rutgers Law School in its evening program, 

graduating with a Juris Doctor degree in 1990.  Immediately following his 

retirement from the Cherry Hill Police Department in 2004, he was employed 

by the Division of Criminal Justice within the New Jersey Attorney General s 

Office, as a Deputy Attorney General (DAG), where he worked until 2011.  
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 As a DAG, Mr. Dell Aquila was assigned to the Prosecutor s 

Supervision and Coordination Bureau.  He explained that Bureau works with, 

supervises and coordinates with prosecutors.  He worked largely with issues 

concerning municipal prosecutors, and on some traffic safety issues.  Mr. 

Dell Aquila is a member of the New Jersey Aggressive Driving Task Force, 

working with a number of State agencies, including the New Jersey Division 

of Highway Traffic Safety. He also worked with the Traffic Safety Bureau, the 

Information Technology Bureau and the Alcohol and Drug Testing Unit of the 

New Jersey State Police.  While a DAG, Mr. Dell Aquila also served as the 

Attorney General s representative on the New Jersey Supreme Court 

Municipal Court Rules Committee. 

 Mr. Dell Aquila explained that when he began his employment as a 

DAG, State v. Foley, 370 N.J. Super. 341 (Law Div. 2003) had been recently 

decided concerning the scientific reliability of the Alcotest 7110 MKIII -C, and 

he, thereafter, participated in State v. Chun, 194 N.J. 54 (2008), as one of the 

Deputy Attorney Generals representing the State, resulting in the Court finding 

that the Alcotest MKIII-C with New Jersey firmware version 3.11 was 

sufficiently scientifically reliable.  In connection with that representation, he 

was responsible for coordinating all discovery, working with expert witnesses 

and preparing witnesses for the hearings that were conducted. 
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 In terms of special training, while a DAG, Mr. Dell Aquila completed a 

two-day Draeger Safety Diagnostics, Inc. Operator Training and Preventive 

Maintenance course on the Alcotest 7110 MKIII-C.  Exhibit DB-20 is a 

Certificate issued by Draeger Safety Diagnostics, Inc., dated October 28, 2004, 

concerning his successful completion of that Course, which states: 

Completion of this course qualifies this individual to 
train and certify Operators in the proper use and 
operation as well as perform Preventive Maintenance 
on the New Jersey specific Alcotest 7110 MKIII-C.   
 

Mr. Dell Aquila also testified he attended and successfully completed the five-

day course at the Borkenstein School on Alcohol and Traffic Safety at Indiana 

University. 

 Mr. Dell Aquila explained to become certified as a Breath Test 

Coordinator, both the Draeger two-day course and the Borkenstein five-day 

course must be attended and successfully completed.  He testified that for a 

police officer to become certified as an Alcotest Operator, the officer had to 

complete a four-day course and, if previously certified as a Breathalyzer 

Operator, there was a shorter, one-day conversion course, converting a 

certified Breathalyzer Operator into a certified Alcotest Operator.  However, 

Mr. Dell Aquila explained he was not certified as an Alcotest Operator 

because only a sworn police officer can become certified as such. 
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 During most of his time as a DAG, Mr. Dell Aquila stated part of his 

duties involved working with the ADTU in assuring that a candidate for 

becoming a certified Breath Test Coordinator had all the necessary training 

and paperwork requirements to submit to the Attorney General for approval.   

 Mr. Dell Aquila recalled that he left the Attorney General s Office at the 

end of June in 2011, and about six month later began working for law firms on 

the defense side of Driving While Intoxicated issues, initially for a short time 

with Levow DWI Law, P.C., and then become employed, in April 2012, with 

Helmer, Conley & Kasselman, P.A., a law firm with several locations 

throughout the State, that handles, inter alia, the defense of Drunk Driving 

cases.  He became a practicing defense attorney, appearing in Municipal 

Courts throughout the State, representing clients in various matters, including 

those charged with DWI.  During such representations, he would frequently 

access the Alcotest Inquiry System database for information concerning his 

clients  cases. 

 Mr. Dell Aquila testified he has participated in various continuing legal 

education programs as an instructor on DWI issues for the New Jersey Institute 

for Continuing Legal Education (ICLE), the Garden State Continuing Legal 

Education, and the New Jersey Association for Justice. He was also an Adjunct 

Professor at Camden County Community College and Rowan University. 
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 In discussing the workings of the Alcotest 7110 MKIII-C Instrument, 

Mr. Dell Aquila explained the components of an Alcotest Instrument consist of 

the Instrument itself, a CU-34 Simulator, the Simulator Solution, the 

Temperature Probe, a Printer and a Keyboard.  He described the CU-34 

Simulator as a component that consists of a jar, containing the Simulator 

Solution in its lower portion, and a Lid, which has a Heater, an Agitator and a 

Portal.  He explained that the heater is designed to heat the Simulator Solution 

to a temperature of 34 degrees Celsius, plus or minus two degrees.  He stated 

the Agitator is intended to keep the water-ethanol Solution homogenous, and 

the Portal is a hole in the Lid through which the Temperature Probe is inserted 

that reads the temperature of the Solution.  Mr. Dell Aquila testified the 

Temperature Probe is plugged into the back of the Alcotest Unit to allow the 

Instrument to determine the temperature of the Simulator Solution.  When 

heated, the Solution creates a head space vapor  that must contain a 0.10% 

Blood-Alcohol Content (BAC) to be operable. 

 Mr. Dell Aquila testified part of the Calibration of an Alcotest 

Instrument is the conducting of a Control Test, and a recalibration of every 

Alcotest Instrument must be completed every six (6) months.  In a Control 

Test, a sample of the Standard Solution is heated and the vapor created is 

measured to determine whether the 0.10% BAC reading has been obtained.  He 
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noted the Alcotest Instrument uses two separate technologies in taking the 

measurement, consisting of Infrared (IR) technology, and Electrochemical 

(EC) technology.  During the calibration process, the Instrument performs a 

Linearity test, which is a function similar to that of the Control Test, but 

instead of one Simulator Solution, three different Simulator Solutions are 

utilized to generate a head space vapor at a strength of 0.40%, 0.80%, and 

0.160% BAC, measured by both the IR and EC technologies.  He stated all of 

the results of those tests are stored in the Instrument and then printed out in the 

form of a report, and that stored data is periodically uploaded from each 

Alcotest Instrument onto the Alcotest Inquiry System database. 

 Mr. Dell Aquila testified the uploaded data can be extracted from the 

database into an Excel Spreadsheet in the form of 310 Columns of information, 

including the IR and EC measurement results, the time each breath sample is 

taken, the duration of the blowing of that sample, the start of the time of the 

blowing, the end time of the blowing, the identifying information of the 

subject being tested, any error message, the end result, and other information 

regarding the specific breath test conducted. 

 Mr. Dell Aquila was shown the last two pages of Exhibit DB-5, which is 

an actual Alcohol Influence Report (AIR), with the name and Driver s License 

number of the subject tested, and the name of the Police Department, redacted.  
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He confirmed the Subject  portion of the AIR, containing identifying 

information of the subject s name, date of birth, gender, height, weight and 

driver s license number, are fields that are manually entered by the Operator 

conducting the test, except the age  is calculated by the Instrument based on 

the date of birth that is entered.  Additionally, all the fields in the Arresting 

Officer  section of the AIR are entered manually by the Operator.  With 

respect to the Instrument  portion of the AIR, although unsure whether the 

Serial No.  field is entered manually by the Operator, Mr. Dell Aquila stated 

the Location  field would also be entered manually.  He noted the middle 

columns in the Instrument portion of the AIR include the calibration date and 

solution change date of the Instrument, and the columns to the right of the 

middle column record how many times the corresponding procedure was done. 

 Referring to the Breath Test Information  section in the AIR, Mr. 

Dell Aquila explained the operations performed by the Alcotest Instrument are 

an Ambient Air Blank,  a Control Test,  another Ambient Air Blank,  and 

then Breath Test  results, including the EC and IR results, and then another 

Ambient Air Blank  prior to the next Breath Test.   He stated that for a 

breath test result to be admissible, there must be at least two valid breath 

samples accepted and analyzed by the Instrument.  He noted that up to eleven 

(11) attempts are permitted to provide those two acceptable breath samples.  
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He explained the breath sample must have a minimum volume of 1.5 liters, 

produced at a flow rate of 2.5 liters per minute, and must be provided for at 

least 4.5 seconds, and has to reach the plateau, to be acceptable.  He stated that 

in chemical breath testing, the goal is to obtain the deepest, long air because it 

most closely approximates the amount of alcohol in the blood, explaining it 

further, as follows: 

 So as a breath presentation is given, it will 
generally start off low and they call it the breath test 
curve.  It will generally start off low because if you 
think about blowing into any kind of device, the first 
thing you do is take a deep breath.  You blow in that 
initial air [which has] less alcohol in it because you sort 
of purged your mouth and your upper-respiratory 
system. 
 
 As you blow, the level goes up and over time, it 
continues to climb a gradual curve.  At some point in 
time, you ve reached that bottom level that you could 
achieve and that s called the plateau.  And I believe the 
Alcotest is looking for a plateau when the . . . alcohol 
content doesn t go up by more than 1 percent in one 
quarter-second, then it assumes that it has leveled off. 
 
 Truly, my understanding is from what [I learned] 
is that it never truly levels off but it gets to a plateau 
where it s pretty much level and that s that 1 percent in 
a quarter-second. 
 
[T5, page 221, line 17 to page 222, line 11.] 

 
 Mr. Dell Aquila explained there are blowing errors  and errors 

produced by the Instrument that abort the test and become reported as a final 
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error. One of the blowing errors he discussed was Minimum Volume Not 

Achieved,  which is recorded by the Instrument when the subject fails to blow 

a minimum volume of 1.5 liters of air.  He noted that, as per the Court s 

decision in Chun, women over the age of 60 are only required to blow a 

volume of 1.2 liters of air, although Alcotest Instruments were never re-

programmed to adjust for that difference. 

 With respect to the blowing error, Ready to Blow Expired,  he 

explained once the Instrument is ready to accept a breath sample, that sample 

must be collected within three (3) minutes.  If it is not provided wi thin that 

time period, the Instrument will automatically display that error message.  

Referring to the sample AIR on page 16 of Exhibit DB-4, the User Manual of 

the Alcotest MKIII-C, as to the error message Blowing Time Too Short,  Mr. 

Dell Aquila stated the subject is required to blow a breath sample into the 

mouthpiece for a duration of at least 4.5 seconds.  Anything shorter, will result 

in the Instrument generating that error message. 

 Again referring to that sample AIR on page 16, Mr. Dell Aquila stated 

the error message, Blowing Not Allowed  is generated by when the subject 

attempts to blow into the mouthpiece before the Instrument is ready to accept 

the breath sample.  He noted that error message can also occur when the 

subject keeps blowing into the mouthpiece, takes a second breath and starts 
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blowing again.  Referring to page 17 (the second page of that sample AIR on 

Exhibit DB-4), Mr. Dell Aquila stated the error message Blowing Time Too 

Long  is rare and, although he was unable to state the maximum time that is 

permitted, he testified that error appears when the subject blows for too long a 

period of time.  He noted he has never seen that error message occur during an 

attempted breath test. 

 In discussing these blowing errors, Mr. Dell Aquila explained when 

these errors occur, the Operator of the Instrument can continue to require the 

subject to attempt to provide additional breath samples up to a total of eleven 

(11) attempts.  He also stated where a subject provides one valid breath sample 

that produces a BAC reading, but there are no further breath samples obtained, 

the Alcotest Operator has the option of either pressing the Refusal  or the 

Test Terminated  entry button on the Instrument, and the AIR would report 

the Test Result  as either Subject Refused  or Test Terminated.   He 

testified: 

 Test Terminated is supposed to be used when 
some breath sample attempt has been made.  You know, 
these would be examples of that where somebody blew 
but they didn t blow enough, they didn t blow long 
enough, some other issue but they actually presented a 
breath sample at some level. 
 
[T5, page 231, lines 1-6.] 
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Mr. Dell Aquila testified that when he was a DAG, and while in the private 

practice of law, he has seen instances where Alcotest Operators use the option 

Subject Refused  and Test Terminated  interchangeably.  

 In discussing errors generated by the Instrument that prohibit any further 

attempts to provide a breath sample, Mr. Dell Aquila identified Control Test 

Failed.   He explained that prior to and at the end of a testing sequence, during 

a Control Test, the Instrument will draw in the heated vapor and if its 

measurement of that vapor is not between 0.095 and 0.105 BAC, the Control 

Test Failed  message will appear, and the breath test will be aborted. 

 Mr. Dell Aquila also testified the message Control Gas Supply Error  is 

generated normally where there is a leak in, or a disconnection of, the 

neoprene hose connecting the CU-34 Simulator to the back of the Instrument.  

He also stated that the message Ambient Air Check Error  is produced by the 

Instrument when it detects that the room air contains some alcohol or other 

substance.  He stated the error message of Interference  is generated by the 

Instrument when some other substance, other than ethanol, is detected, such as 

cleaning fluid.  Mr. Dell Aquila testified the error message Purging Error  

results where the Instrument does not completely purge or blow out the air it 

has sucked in, stating it could be the result of a mechanical error or where 

some residual of ethanol remains.  With respect to the error message, Out of 
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Measuring Range,  he stated he has never seen that message, but explained 

that the Instrument only measures BAC to a certain level.  Although unsure 

what that level is, he stated if the subject s breath sample was analyzed beyond 

that level, that message would be generated. 

 On direct examination, Mr. Dell Aquila was also asked to explain the 

error message Test Outside +/- Tolerance.   He stated the difference, or 

tolerance, between the BAC reading generated by the EC and the IR results 

must be close together and if they are not, the Instrument will generate that 

error message and the test is aborted.  He also testified the error message 

Simulator Temperature Error  occurs if the Instrument detects that the 

Simulator temperature is not 34 degrees Celsius, plus or minus 2 degrees, and 

therefore would not create the proper vapor. 

 The court notes those, and other, error messages generated, 

automatically cause the breath test to be aborted and are listed on page 18 of 

Exhibit DB-4. 

 Mr. Del Aquila then was asked to address the deletion by DAG Mitchell 

of those Subject Rows in Exhibit S-90 (also Exhibit S-148), where Column T 

(Final Error) reported that the Subject Refused  and no BAC reading was 

thereby reported in Column U (End Result).  He testified in such 

circumstances, without being able to obtain and review all 310 Columns of 
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information available, it cannot be determined from the 21 Columns contained 

in those Excel Spreadsheets whether those deleted subjects provided any 

breath sample or, if so, how many tests were attempted, what the results were, 

or whether there was a verbal refusal to take the test.  Additionally, it cannot 

be determined whether any women over age 60 provided a breath sample with 

a volume of less than 1.5 liters.  In other words, he explained the actual basis 

for the conclusion that the subject refused cannot be determined from the 21 

Columns contained on Exhibit S-90 (also S-148).   

 On questioning by Mr. Gold, Mr. Dell Aquila testified he is presently 

Of Counsel  with the Helmer, Conley & Kasselman law firm, with which Mr. 

Gold and Mr. Troso are affiliated.  He explained he is currently on a 

Sabbatical  from the firm due to various medical issues.   

Mr. Gold displayed Exhibit DB-32 for Mr. Dell Aquila, which is a color 

photograph of a CU-34 Simulator.28   Mr. Dell Aquila described the CU-34 

Simulator as follows: 

 Well, this simulator has several parts to it.  The 
bottom part is essentially the glass jar, that holds liquid. 
The top part . . . has a heating element in it as well as 
an agitator in it to keep the solution mixed.  The heater 
has a heating element that goes down into it.  It also has 
. . . in this particular one, it has a temperature probe 

 
28  The Transcript, T8, page 12, line 5, refers to that Exhibit as DB-4, which is 
incorrect. 
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inserted into it.  That s a coil wire that goes up and then 
it comes back down. 
 
 Then the tube on the top is just the tube that 
would normally hook into the back of the Alcotest 
where a pump inside the Alcotest blows air into the 
mechanism. . . 
 
      *    *    *    * 
 
 [T]hat tube . . . basically takes air pumps from the 
Alcotest into the simulator.  Then there s a shorter tube 
that hooks in, that actually hooks in and takes the gas 
out of the simulator into the Alcotest. 
 
[T8, page 12, line 24 to page 13, line 21.] 

 
 He explained the CU-34 Simulator heats the ethanol alcohol solution in 

the bottom part of the jar to 34 degrees Centigrade so it produces a vapor that 

stays in the upper, head space of the jar so that it simulates human breath at a 

BAC reading of 0.10%.  Then, that vapor is pumped into the Alcotest 

Instrument at the beginning and at the end of the process.  He stated in order to 

achieve that simulated BAC reading, there must be a proper concentration of 

ethanol alcohol in the simulator solution, and that concentration has to be 

heated to a temperature of 34 degrees Centigrade, plus or minus .2 degrees.  If 

those two conditions do not exist, an inaccurate sample will be pumped into 

the Alcotest. 

 Referring to page 11 of Exhibit DB-4, the Alcotest 7110 MKIII-C User 

Manual, entitled Test Data,  Mr. Dell Aquilla testified when the Instrument 
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displays Ready,  the Operator presses the orange  start button, and manually 

enters the data set forth in prompts listed in the large, boxed-in, fields listed on 

that page.  After entering the data in those fields and, if desired, reviewing the 

entered date, the Operator then presses the N  button to proceed, whereupon 

the Instrument will run a Control Check,  with the Instrument displaying and 

completing, the following sequences: 

Purging 
Ambient Air Check 
Air Blank Check 
Control Check 
Purging 
Ambient Air Check 
Air Blank Check 

 
Mr. Dell Aquila explained the purpose of those tests is to check to make sure 

the Instrument is reading properly.  If no error occurs, the Instrument is ready 

to receive a breath sample and conduct the breath test. 

 Mr. Gold, then showed Mr. Dell Aquila an excerpt from the testimony of 

DAG Mitchell on March 28, 2023, in T4, at page 127, line 17 to page 128, line 

1, which reads as follows: 

 Q.  Well, in other words, if we start with the 
proposition that the control test is basically the machine 
simulating a human breath, taking you know a whiff of 
the simulator to see if its running properly, temperature 
is very important to the control test as well as the [later] 
human test, correct? 
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A. Yes because if it s - - well, if it s not hitting the 
right temperature, then it s not going to give the correct 
vapor to get the correct alcohol reading. 

 
Mr. Dell Aquila testified he basically agreed with the response provided by 

DAG Mitchell, stating further if the calibration of an Alcotest Instrument was 

not properly done, by not using an NIST-traceable thermometer, then all the 

functions thereafter would be potentially incorrect.  Upon further questioning, 

he stated none of the Control Tests conducted on an Instrument calibrated by 

Sergeant Dennis could be relied upon. 

 Regarding use of an Alcohol Influence Report (AIR) produced by an 

Alcotest Instrument, Mr. Dell Aquila testified it routinely is admitted into 

evidence in the prosecution of a DWI case as evidence of a per se violation of 

N.J.S.A. 39:4-50(a), and can also be used as evidence in refusal prosecution 

under N.J.S.A. 39:4-50.4a(a). 

 Mr. Gold also displayed for Mr. Dell Aquilo, Exhibit DB-15, which is 

the excerpt of a quote from State v. Chun, 194, N.J. 54, 104-05 (2008), which 

reads: 

 Our conclusion is that the firmware must be 
revised to accept a minimum breath volume sample of 
1.2 liters from women over the age of sixty requires us 
to consider the impact of this directive for pending 
prosecutions. In light of the scientific evidence that we 
have found to be persuasive, in the absence of some 
other evidence that supports the conclusion that any 
such individual was capable of providing an 
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appropriate sample, by volume, we must assume that 
she was unable to do so.  For these individuals, then, an 
AIR demonstrating insufficient breath volume may not 
be used as proof of a charge of refusal.  On the other 
hand, if the AIR demonstrates that a woman over the 
age of sixty was able to provide at least one sample that 
was deemed to be sufficient for purposes of the 1.5 liter 
volume requirement, but she failed to do so on a 
subsequent attempt, the AIR demonstrating those facts 
may be utilized as evidence, albeit not conclusive 
proof, in support of a refusal charge. 
 
[Emphasis added.] 

 
Mr. Dell Aquilo testified in this quote from Chun, the Court recognized that 

except for these qualifications, the AIR can be admitted into evidence in a 

refusal prosecution.  

 Mr. Gold also displayed Exhibit DB-16 for Mr. Dell Aquila, which is the 

following excerpt from State v. Tischio, 107 N.J. 504, 522 (1987): 

 Accordingly, we hold that the statute prescribes 
an offense that is demonstrated solely by a reliable 
breathalyzer test administered within a reasonable 
period of time after the defendant is stopped for drunk 
driving, which test results in the prescribed blood-
alcohol level. 
 
[Emphasis contained in Exhibit DB-16.] 

 
Mr. Dell Aquila agreed where there is an issue whether the breath test was 

administered within a reasonable time after the defendant is stopped, the AIR 

would be admissible to demonstrate the time of the arrest and the times the 

breath tests were administered.  He stated in a reasonable time  issue, this 
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would be particularly important if an attempt to test the defendant in one 

location was unsuccessful and the defendant was then transported to another 

location for additional breath testing.  However, he stated if one or more of 

those Alcotest Instruments had been calibrated by Sergeant Dennis, the 

resulting AIR, containing those times, would not be reliable. 

 On cross-examination concerning his employment status, Mr. 

Dell Aquila stated he is not formally retired, and the agreement with the 

Helmer, Conley and Kasselman law firm is he would be placed on a sabbatical 

leave due his medical issues.  He currently performs no work for the firm 

while on the sabbatical and receives no payment except some money is paid to 

him for cases he brought to the firm.  He testified he is unsure whether he will 

return to work in the future, or formally tender his resignation. 

 In terms of his familiarity with the Alcotest MKIII-C, Mr. Dell Aquila 

stated he was never certified as an Alcotest Operator but did learn how to 

operate it from the courses he took and from his participation as one of several 

counsel for the State in the State v. Chun litigation.  On further questioning, 

Mr. Dell Aquila acknowledged nothing a Coordinator does when performing 

the calibration of an Alcotest Instrument is intended to change any of the 

Instrument s sensors that measure the breath volume or breath time.  He also 

stated he has not performed calibrations on Alcotest Instruments and did not 
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take the four-day training course for Alcotest Operators offered by Draeger, 

nor has he ever engaged in the repair of Alcotest Instruments.  When asked 

what facts support a claim that the calibration of an Alcotest Instrument by 

Sergeant Dennis without use of an NIST-traceable thermometer produces 

errors that result in the absence of a BAC reading, Mr. Dell Aquila stated: 

 We spoke about that, we were looking at what 
data needed to be provided and what notice needed to 
be given.  Some of the alcohol reports that were not 
given, that list of however many, may have data 
regarding breath samples that were provided which 
could be exculpatory in a refusal offense, or could 
provide other evidence related to an instrument - - a test 
performed by another instrument. 
 
[T8, page 98, lines 7-14.] 

 
 On further questioning by Mr. Gold, Mr. Dell Aquila stated he was 

receiving no compensation for his testimony in this matter.  

 The testimony provided by Mr. Dell Aquila was credible to the extent of 

his experience and familiarity with the operation and working of the Alcotest 

MKIII-C Instrument.  However, he was not presented or qualified as a witness 

who could provide expert testimony to address the issue of whether the failure 

of a Coordinator to utilize an NIST-traceable thermometer in the calibration 

procedure would result in the Instrument malfunctioning, and generating error 

messages that could result in the Operator reaching the conclusion that the 

individual being tested had refused to comply with the Implied Consent 
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Statute.  No competent evidence has been provided that would sustain the 

position asserted by Amici and Defendant-Respondent that Alcotest 

Instruments calibrated by Sergeant Dennis, presumably without the use of an 

NIST-traceable thermometer, would cause the firmware sensors of the 

Instrument to be unable to accurately detect the sufficiency of breath samples 

provided, or cause other Error Messages to occur.  If a Control Test fails, the 

testing process is aborted, which has nothing to do with the behavior of the 

subject about to be tested, nor it is it relevant to the issue of a Refusal.  

 

V.  ARGUMENTS AND ISSUES PRESENTED. 
 
 Following conclusion of the plenary hearing, on July 17, 2023, counsel 

for the parties and amici submitted the following proposed findings, 

conclusions and recommendations.  

 

A.  PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW AND 
RECOMMENDATIONS BY THE STATE OF NEW JERSEY: 

 
POINT I:  ONLY THOSE PERSONS WHOSE 
BREATH TESTS PRODUCED BLOOD ALCOHOL 
CONCENTRATION END RESULTS WERE ENTITLED 
TO GET NOTICE OF THE CASSIDY DECISION. 
 

A.  Cassidy Granted the Right to Seek Post-
Conviction Relief Only to Those Individuals With Per 
Se DWI Convictions on Alcotest Instruments 
Calibrated by      Dennis. 
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B.  Defendants Convicted of Refusal Always Had the 
Right, and Ability, to Challenge the Evidence of Their 
Alleged Violation. 
 
C.  The Use of Evidence For One Purpose, Even If It  
Lacks Sufficient Reliability For Admission For a 
Different Purpose, Is Not Unique to This 
Circumstance. 
 
D.  To the Extent His Testimony Was Relevant, 
NJSBA s Witness Confirmed This Analysis of This 
Issue. 

 
POINT II: ALL RELEVANT FACTS REGARDING THE 
REASONABLENESS OF A DETENTION WERE 
KNOWN WHEN THOSE CASES WERE  RESOLVED. 
 
POINT III: THE FIVE PRIMARILY AFFECTED 
COUNTIES PROVIDED SUFFICIENT NOTICE TO 
POTENTIALLY IMPACTED 
DEFENDANTS. 
 
RECOMMENDATIONS: 
 

1.  Identified Individuals to Whom Notice Was Ever 
Attempted to Be Delivered. 
 
2.  All Persons Who Have Not Yet Filed Petitions For 
Post-Conviction Relief. 
 
3.  State Objections to Recommendations of NJSBA 
and OPD: 
   

A.  General Objections. 
 
B.  Objections to Zingis Index. 
 
C.  Objections to the Dennis Repository. 
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B.  PROPOSED FINDINGS REQUESTED BY DEFENDANT 
RESPONDENT, THOMAS ZINGIS: 

 
1.  The State Had a Duty to Prove Beyond a 
Reasonable Doubt That a Previous DUI That It 
Seeks to Use to Obtain a Sentence to a Second 
or Subsequent DUI was Not Affected by 
Trooper Dennis s Misdeeds. 
 
2.  The State Failed to Move Into Evidence Any 
Admissible Proof Of Defendant s Alleged Prior 
Conviction for DUI and the Appellate Division 
Decision s Decision to Resentence Defendant 
As a First Offender Should Be Upheld. 
3.  The List Compiled by the State Is Not 
Competent Evidence Because the State 
Arbitrarily Redacted the List of Those Affected 
By Marc Dennis s Malfeasance and Because It 
Is Hearsay Without An Exception. 
 
4.  The State s Arbitrary Redaction of its List 
Precludes the Use of the List As Evidence at 
Trial Against Defendants and Zingis s Presence 
or Lack Thereof Should Not Be Reported to the 
Court. 
 
5.  The State Failed In Its Duty Under Cassidy 
to Provide Notice to Defendants of Their 
Cassidy Status. 
 
6.  Going Forward, the State Should Be 
Required to Make Notice To Defendants During 
Discovery in any DUI Prosecution Seeking To 
Use Prior DUI Convictions from 2008 to 2016. 
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C.  PROPOSED FINDINGS OF FACT FROM AMICUS CURIAE NEW 
JERSEY STATE BAR ASSOCIATION: 

 
I.  MARC DENNIS IS A WITNESS COMPROMISED 
AS TO EVERY SUBJECT TEST THAT WAS BASED 
UPON HIS CALIBRATION. 
 
II.  CREATION OF THE 27,833 SUBJECT TESTS 
SPREADSHEET REMAINS UNKNOWN. 

 
A) The role of the NJSP-ADTU in its creation 
was never explained. 
 
B) The NJSP-ITU could not authenticate the 27,833 
subject test records spreadsheet. 
 

1.  Donahue did not recall creating the 
spreadsheet. 
 
2.  The State s non-public database was used to 
find subject test records and the other parties 
were not permitted to verify the State s data or 
methods independently. 
 
3.  The SQL query statement attached to the 
27,833 spreadsheet did not match the 
accompanying spreadsheet tab, and that glaring 
inconsistency remain unexplained. 

 
III.  ASSUMING THE STATE S DATA, THERE ARE 27,426 
AIRs  AFFECTED BY A DENNIS CALIBRATION. 

 
A) DAG  Mitchell deleted 7,166 subject test records 
from the 27,833 records given to her by the ADTU. 
 
B) Every witness who was asked on the subject agreed 
that it followed from the findings in Cassidy that 
every control test, which simulates human breath 
and relies on the same on proper temperature being 
set at calibration, would also be unreliable. 
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C) Since all of the 27,833 subject test records had 
unreliable control tests begun, all Dennis calibrated 
machines were not in good working order,  and every 
one of those subject tests were affected by a Dennis 
calibration, including the 7,166 the State deleted. 
 
D) Every subject test record in the 27,833 spreadsheet 
has a corresponding printed AIR that would have been 
admissible, but for the knowledge that it was 
calibrated by Dennis, on a number of issues other than 
a breath test result including, but not limited to, its 
routine admission on Refusal charges. 
 
E) Even assuming the State s initial data, the actual 
number of subject tests on machines calibrated by 
Dennis is 27,426, after additions and deletions. 

 
 

IV. THE VARIOUS MAILINGS WERE FLAWED IN 
EXECUTION, AND, IN ANY EVENT, THEIR 
CONTENT DID NOT FORECLOSE DEFENDANTS  
RIGHTS IN PENDING OR FUTURE CASES. 

 
A) The first mailing, in 2017, voluntarily sent by the 
State, was contradictory and had a high rate of 
undeliverables. 

 
1.  The DCJ s first letter, in 2017, stated it was 
about all the calibrations  as well as Dennis s 
false swearing,  not just breath tests, but 

nevertheless was only sent to a list of subjects who 
had a final breath test on a Dennis machine. 
 
2.  The Administrative Office of the Courts (AOC) 
eliminated 1,468 additional records from what the 
State handed over, further reducing the subject 
records to 18,250, with another 948 
questionable.  
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3.  The County Prosecutor s Offices further 
reduced the subject test records actually mailed to 
about 17,489 with 2,882 letters returned as 
undeliverable. 

 
B) The 2018 post Cassidy court ordered mailing was 
tailored to the holding of the particular case and even 
had a higher rate of undeliverables. 

 
1.  The State, well before Cassidy, had already 
limited its list to reported breath tests, then the 
State chose a case for direct certification (Cassidy) 
that pertained only to reported breath tests, and the 
second DCJ letter was specific to that case s 
holding on final breath test readings. 
 
2.  In their second mailing, this one court ordered, 
the State used the same mailing lists created over a 
year earlier by the AOC, and, unsurprisingly, the 
undeliverable rate increased from about 17% in the 
first mailing to about 21% in this Cassidy ordered 
mailing. 
 
C) The 2021 AOC Cassidy PCR Court  notices 
were a courtesy extended by the Court, in the 
interests of justice, were narrowly sent only to the 
most obviously aggrieved defendants under the 
Cassidy holding, and also had a high rate of 
undeliverables. 

 
 

V.  THE WAY THAT THE FLAWED CASSIDY LISTS 
WERE USED IN PRACTICE BY PROSECUTORS FOR 
ENHANCED SENTENCINGS BECKONS THE 
IMPLEMENTATION OF THE ZINGIS INDEX  AND 
DENNIS REPOSITORY  SOLUTION JOINTLY 

OFFERED AS AN EXHIBIT BY THE NJSBA AND 
OPD.  
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A) The flawed Cassidy lists were often used to 
represent to courts and defendants whether Marc 
Dennis did a calibration, although the best evidence 
would be the calibration documents. 
 
B) The Zingis Index  and Dennis Repository  
proposed by the NJSBA and the OPD as an Exhibit, 
placed online, would be a quick and easy way for 
prosecutors, defense, and courts to know, in minutes, 
whether a prior was calibrated by Marc Dennis or not, 
and, if Dennis did the calibration, to have the best 
available evidence of same printed for record, also in 
minutes. 

 
 
 
PROPOSED CONCLUSIONS OF LAW SUBMITTED BY AMICUS CURIAE, 

THE NEW JERSEY STATE BAR ASSOCIATION: 
 

I.  SINCE DENNIS S CALIBRATION CERTIFICATES 
WERE HELD PRESUMPTIVELY FALSE IN CASSIDY, 
THEY CANNOT BE ADMITTED AT TRIAL UNDER 
CHUN AS RELIABLE ROUTINE BUSINESS 
RECORDS, AND SINCE AIR  ADMISSION 
REQUIRES ADMISSION OF ITS CALIBRATION 
CERTIFICATES UNDER CHUN, NO DENNIS 
ASSOCISATED AIR  IS ADMISSIBLE AS A 
HEARSAY EXCEPTION, WHETHER FOR PURPOSE 
OF A BREATH TEST RESULT OR OTHER REASON. 

 
II.  SINCE EVERY ALCOTEST SUBJECT TEST 
RECORD,  AND ITS PRINTED AIR,  HAS AT 
LEAST ONE CONTROL TEST (A SIMULATED 
HUMAN BREATH TEST) WHICH REQUIRES A NIST 
TRACEABLE THERMOMETER IN CALIBRATION 
PER CASSIDY, AND SINCE CASSIDY PRESUMES 
THAT SUCH CALIBRATIONS WERE NOT DONE BY 
DENNIS, EVERY DENNIS ASSOCIATED AIR IS 
SCIENTIFICALLY UNRELIABLE AND, 
THEREFORE, INADMISSIBLE UNDER CASSIDY. 
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III.  THE STATE IS REQUIRED TO DISCLOSE 
DENNIS MISCONDUCT IN ANY PENDING CASE 
WHERE THE STATE SEEKS TO ENHANCE    
A SENTENCE WITH A PRIOR CONVICTION. 

 
A) Prosecutors And Courts Have a Special Obligation 
To Avoid The Possibility That Evidence Tainted By 
Police  Misconduct is Admitted. 
 
B) Cassidy Did Not Concern, Nor Address, The 
State s Burden When Seeking To Enhance A DWI 
Sentence With A Prior Conviction Which Might Be 
Tainted By Dennis s Misconduct. 
 
C) Pursuant to R. 7:7-7, The State Has The 
Obligation In A Pending DWI To Disclose Discovery 
To Defendants, Which Includes Whether Dennis 
Calibrated Any Subject Test On Defendant In A Prior 
Case The State Intends To Rely Upon To Seek An 
Enhanced Sentence, As Well As Dennis s Criminal 
Record And Other Materials Affecting His 
Credibility. 
 
D) Through These Zingis Special Master Hearings, 
We Now Know that (1) The State s Mailing List Did 
Not Include Every DWI Conviction Possibly Tainted 
By Dennis s Misconduct,  (2) That Notice Was Not 
Received By Everyone On That List, And (3) That 
The State Did Not Create A Record Of Service 
Sufficient To Prove Actual Receipt Of Any Notice 
Beyond A Reasonable Doubt. 

 
1.  The State s Mailing List Far From Included 
Every DWI Conviction Possibly Tainted By 

Dennis s Misconduct.  
 
2.  Notice was also certainly not received by 
everyone on the State s list, let alone from the 
AOC s list. 
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3.  The State Did Not Create A Record Of Service 
Sufficient To Prove Actual Receipt Of Any Notice 
Beyond A Reasonable Doubt. 

 
IV. THE CONDITIONAL PARAMETERS THAT 
TRIGGER THE STATE S OBLIGATION TO 
PROVIDE ADDITIONAL DISCOVERY AND 
DETERMINE THE BURDEN OF PROOF. 

 
A) Condition Precedent: The Relevant Date Set Is All 
27,426 Subject Test Records, Complete And 
Unredacted, Subject To Protective Order, If Deemed 
Necessary. 
 
B) Time Frame:  November 1, 2008, To April 1, 
2016, Inclusive Of Both Dates. 
 
C) Arrest Locations:  Monmouth, Middlesex, Union, 
Ocean, and Somerset Counties. 
 
D) The Parameters Used To Define The State s 
Burdens. 

 
1.  Outside of Either Time Frame Or Location 
Parameter, Preponderance Of Evidence Standard. 
 
2.  Inside Both Of The Parameters, The Beyond A 
Reasonable Doubt Standard Must Govern. 

 
V. THE MOST EFFICIENT WAY FOR THE STATE 
TO ROUTINELY SATISFY ITS DISCOVERY 
OBLIGATION AND BURDEN OF PROOF IS TO 
PLACE ONLINE THE FULL AND UNREDACTED 
27,426 SUBJECT RECORDS (WITH PROTECTIVE 
ORDER) ALONG WITH A COMPANION 
REPOSITORY OF PDF  COPIES OF SIGNED 
CALIBRATION RECORDS OR, IF THEY DO NOT 
EXIST, THE ALCOTEST DATABASE RECORDS 
FOR MISSING RECORDS. 
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A) Full Discovery As To The Prior Conviction Would 
Be The Definitive Solution, But The NJSBA And 
OPD Have Jointly Suggested An Alternate As An 
Exhibit That Might Solve The Problem Simply And 
Effectively. 
 
B) The Zingis Index  

 
1.  Purpose Of The Index, And Possible Expansion. 
 
2.  Subject Record Frows Included. 
 
3.  Identifying Individual Subjects, Cross Reference. 
 
4.  Repository As Companion To Index. 
 
5.  Post-Conviction Relief (PCR). 
 
6.  The Process Expected. 

 
C) The Dennis Repository.   

 
 

C. PROPOSED FINDINGS OF FACT AND PROPOSED SOLUTIONS 
PRESENTED BY AMICUS CURIAE, THE NEW JERSEY OFFICE OF THE 

PUBLIC DEFENDER: 
 

I. Proposed Findings of Fact Related to the Remand 
Question, #1: Which counties had convictions affected by 
the     conduct of Marc W. Dennis, a coordinator in the 
New Jersey State Police s Alcohol Drug Testing Unit, as 
described in State v. Cassidy, 235 N.J. 482 (2018)?   
 
A.  Proposed Solutions Related to Remand Question #1. 
 
II. Proposed Findings of Fact Related to the Remand 
Question #2: What notification was provided to defendants 
affected by Dennis s conduct?  
 
B.  Proposed Solutions Related to Remand Question #2. 
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VI. FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
 As noted, the Order appointing this court as Special Master directed a 

plenary hearing be conducted, and then this court should consider and decide 

which counties had convictions affected by the conduct of Sergeant Dennis, as 

described in State v. Cassidy, 235 N.J. 482 (2018), and what notification was 

provided to defendants affected by Dennis s conduct.  Using its discretion, this 

court was also permitted to consider and decide any other questions deemed 

relevant to that undertaking.  State v. Zingis, 251 N.J. 502, 503 (2022). 

 After considering the testimony provided and the voluminous exhibits 

presented, as well as the submissions by counsel, this undertaking is 

transmuted into a discussion of essentially the following five (5) issues: 

 
I.  DOES THE COURT S DECISION IN STATE  V. 

CASSIDY, FINDING THAT BREATH TEST RESULTS 
PRODUCED BY ALCOTEST MACHINES NOT 
CALIBRATED USING A NIST-TRACEABLE 
THERMOMETER ARE INADMISSIBLE,  235 N.J. AT 
498, AFFECT ALL DEFENDANTS WHO WERE 
REQUESTED TO PROVIDE BREATH SAMPLES ON 
ALCOTEST INSTRUMENTS CALIBRATED BY STATE 
POLICE SERGEANT MARC W. DENNIS, REGARDLSS 
OF WHETHER A BLOOD-ALCOHOL CONTENT (BAC) 
READING WAS OBTAINED, OR DOES IT ONLY APPLY 
TO THOSE DEFENDANTS WHO PROVIDED BREATH 
SAMPLES ON A DENNIS-CALIBRATED INSTRUMENT 
RESULTING IN THE REPORTING OF A BAC 
READING?  
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II.   HAS THE STATE PROPERLY IDENTIFIED ALL 
INDIVIDUALS WHO HAVE BEEN AFFECTED BY THE 
COURT S DECISION IN CASSIDY? 

 
III. DID THE STATE PROVIDE SUFFICIENT 

NOTIFICATION, AS DIRECTED BY THE COURT, TO 
ALL INDIVIDUALS AFFECTED BY THE COURT S 
DECISION IN CASSIDY?  

 
IV. WHAT IS THE OBLIGATION OF THE STATE, ON 

SENTENCING A DEFENDANT CONVICTED OF DWI,  
WHERE A PRIOR DWI CONVICTION OCCURRED 
BETWEEN NOVEMBER 2008 AND APRIL 2016, WHICH 
PRIOR CONVICTION IS POTENTIALLY AFFECTED BY 
THE COURTS  DECISION IN CASSIDY?  

 
V. WHAT ARE THE AVAILABLE REMEDIES IN THE 

EVENT THE   COURT DETERMINES THAT THE STATE 
HAS NOT SUFFICIENTLY COMPLIED WITH THE 
REQUIREMENTS OF ITS DECISION IN CASSIDY 
CONCERNING THE IDENTIFICATION ALL 
DEFENDANTS WHO WERE POTENTIALLY AFFECTED 
BY ITS DECISION IN CASSIDY OR NOTIFYING THOSE 
DEFENDANTS AFFECTED ITS BY DECISION, OR 
BOTH?    

 
I. 

 
 The first issue was raised by counsel for amici curiae, the New Jersey 

State Bar Association and the Office of the New Jersey Public Defender, 

joined by counsel for Defendant-Respondent.  They essentially contend all 

individuals, who were asked to provide breath samples on an Alcotest 

Instrument calibrated by Sergeant Marc W. Dennis, are individuals potentially 

affected by the Court s decision in Cassidy, regardless of whether an evidential 
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BAC reading was produced by that Instrument.  Most specifically, they focus 

on situations where a police officer has reasonable grounds to believe an 

individual has been operating a motor vehicle in violation of N.J.S.A. 39:4-50, 

requests that individual to provide breath samples on an Alcotest Instrument to 

determine the content of alcohol in that individual s blood, and the ultimate 

conclusion, by either the arresting officer or the operator of the Alcotest 

Instrument, is that the individual has refused to submit to such testing and is 

thereby charged with a violation of the Implied Consent Law, N.J.S.A. 39:4-

50.2(a), which provides, as follows: 

Any person who operates a motor vehicle on any 
public road, street or highway or quasi-public area in 
this State shall be deemed to have given his consent to 
the taking of samples of his breath for the purpose of 
making chemical tests to determine the content of 
alcohol in his blood; provided, however, that the taking 
of samples is made in accordance with the provisions 
of this act and at the request of a police officer who has 
reasonable grounds to believe that such person has been 
operating a motor vehicle in violation of the provisions 
of N.J.S.A. 39:4-50 or N.J.S.A. 39:4-50.14.  

 
 The provisions of the Implied Consent Law require that , (1) a record of 

the taking of such breath samples, disclosing the date and time thereof, as well 

as the result of any chemical breath test, be made and a copy thereof, upon 

request, shall be furnished or made available to the person tested, N.J.S.A. 

39:4-50.2(b); (2) the person tested shall be permitted to have such breath 
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samples taken and chemical tests of that person s breath, urine or blood made 

by a person or physician of that person s own selection, N.J.S.A. 39:4-50.2(c); 

(3) the police officer shall inform the person tested of that person s rights 

under subsections (b) and (c) of N.J.S.A. 39:4-50.2, and (4) pursuant to 

N.J.S.A. 39:4-50.2(e), no person may be made to, or forced to, provide breath 

samples against resistance by that person, but that person shall be advised of 

the consequences of refusing to submit to a breath-sample testing on an 

Alcotest Instrument, set forth in N.J.S.A. 39:4-50.4a.   

The testimony and evidence in this matter make clear there are several 

situations that may result in an individual being charged with a violation of 

N.J.S.A. 39:4-50.2(a).  Page 15 of Exhibit DB-4, the Alcotest 7110 MKIII-C 

New Jersey State Police User Manual, outlines instructions to the Operator of 

an Alcotest Instrument concerning, (1) the Termination of a test that was 

started, (2) Refusals, and (3) Invalid Samples, as follows: 

Terminations: 
Termination of a test can be performed in one of two 
ways: 
 
- To terminate a test prior to a subject providing a 

sample, press R  at the PLEASE BLOW/R> prompt  
and then select #1. 

 
- To terminate a test following an invalid sample 
  (see table below), select #1 after the option is 
  displayed. 
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The instrument will perform a Control Check  and 
record Test Terminated  on the display.  The printout 
will record Test Terminated  in the Test Result Row 
and the Invalid Sample  result (if applicable) in the 
Error Message column.  
 
*Please see printout of Invalid Samples in the following 
section. 
 
Refusals 
A refusal can be performed in one of two ways: 
 
- If the subject refuses to take a test prior to 

providing a sample, press R  at the PLEASE 
BLOW/R> prompt and then select #2. 

 
- If the subject refuses after providing an  
  invalid sample (see table below), select #2 
  after the option is displayed. 
 
The instrument will perform a Control Check  and 
record Subject Refused  on the display.  The printout 
will record Subject Refused  in the Test Result Row 
and the Invalid Sample  result (if applicable) in the 
Error Message column. 
 
Invalid Samples 

Any breath interruption or failure to satisfy the 
minimum requirements of a valid breath sample will 
result in an invalid sample.   The issue will be 
displayed for a few seconds along with the 
measurement result (i.e., BLOWING TIME TOO 
SHORT 2.6s).  If an invalid sample was provided, the 
breath test can be terminated, refused, or continued. 
 
NOTE: If option #3 (continue) is selected, the system 
will purge and return to the PLEASE BLOW/R prompt.  
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The subject is allowed 11 attempts to collect a 
maximum of 3 valid breath samples.29 

 
Most obviously, upon being informed of the provisions of subsections 

(b), (c), and (d), the person may refuse to provide breath samples for testing.   

As noted in the Manual, the Operator will then press the button R  at the 

Please Blow  prompt, then select #2, and the Instrument will perform a 

Control Check  and record Subject Refused  on the display panel, and the 

printout of the Alcohol Influence Report (AIR) will record the Test Result  as 

Subject Refused.    

In some circumstances, the breath test is commenced, and the Instrument 

records that an invalid breath sample has been produced.  Page 15 of Exhibit 

DB-4 provides the following table of Invalid Samples and the Action that can 

be taken by the Operator: 

Invalid Samples Action 

MINIMUM VOLUME NOT 
ACHIEVED 

Instruct the subject to take a deeper 
breath and exhale longer. 

BLOWING TIME TOO SHORT Instruct the subject to exhale for a longer 
time and/or at a lower flow rate. 

BLOWING TIME TOO LONG Instruct the subject to exhale for a 
shorter time. 

BLOWING NOT ALLOWED Ensure that the subject waits for the 
PLEASE BLOW/R> prompt before 
blowing. 

 
29  This same information, as well as the following chart, is contained on page 
29 of Exhibit DZ-1, the Alcotest 7110 MKIII-C New Jersey State Police User 
Manual-Technical.  
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PLATEAU NOT ACHIEVED Instruct the subject to take a calm, deep 
breath and repeat the test. 

READY TO BLOW EXPIRED Instruct the subject to provide sample 
within 3 minutes of when PLEASE 
BLOW/R prompt first appears. 

 
 As noted in the Manual, as well as in the outlined testimony provided on 

the subject of Refusals,  a subject is permitted eleven (11) attempts to collect 

a maximum of three (3) valid breath samples.  Two (2) valid samples are 

required for the Instrument to produce a BAC reading as the End Result  of 

the testing.  When the eleventh attempt has still not produced two (2) valid 

breath samples for analysis,30 or the Operator concludes, during the testing, 

that the subject has refused to provide valid breath samples, the Operator, 

using training and experience, has the discretion to either terminate the test or 

follow the procedures for recording that the subject has refused to provide 

breath samples for analysis.  In those circumstances, Column T of Exhibit S-

90, the Excel Spreadsheet containing the 27,833 Subject Rows, purportedly 

containing the names of those individuals who were asked to provide breath 

samples on an Alcotest Instrument calibrated by Sergeant Dennis, will record 

the Error Message,  of either Test Terminated  or Subject Refused,  and 

 
30 See page 50 of Exhibit DZ-1, noting that when two (2) valid breath samples 
are collected, and found to be within acceptable tolerances, the firmware of the 
Instrument begins the chemical analysis of the sample, producing an IR 
(Infrared measurement) and EC (Electrochemical measurement) result for each 
valid breath sample.  
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Column U will record the End Result  with no evidential BAC reading being 

displayed. 

 Page 18 of the Exhibit DB-4 Manual, entitled Aborted Tests,  states the 

following: 

A test will automatically be aborted whenever the 
following errors are encountered: 
 
  CTRL GAS SUPPLY 
  AMBIENT AIR CHECK ERR 
  MOUTH ALCOHOL 
  INTERFERENCE 
   OUT OF MEASURING RANGE 
  TESTS OUTSIDE +/- TOL 
  CONTROL TEST FAILED 
  QUICK RESET 
  PURGING ERROR 
  MEMORY FULL 
  SIMULATOR TEMP. ERROR 
 
The instrument will purge the system, run a control 
check and print the results.  The printout will read 
TEST RESULT: TEST ABORTED  followed by the 

error name in the Result Row.  The error name will also 
be printed in the Error Message column on the printout. 
*Please see the Aborted Test Printout  in the following 
section.31  

 
Each of these message errors have been discussed during the credible 

testimony of SFC Alcott.  Additionally, pages 24 and 26 of Exhibit DB-4, 

entitled Remedies,  contains a chart that lists the Possible Cause  of twenty-

 
31  This same information is contained on page 32 of Exhibit DZ-1, the 
Alcotest 7110 MKIII-C New Jersey State Police User Manual-Technical.  

845 



294 
 

five (25) possible Fault Messages  that may be generated by an Alcotest 

Instrument, including errors relating to the sufficiency of the breath sample, 

and aborted tests, the Possible Cause  of that Fault Message,  and a 

suggested Remedy  for each message.32 

 Amici, the New Jersey State Bar Association and the Public Defender, as 

well as Defendant-Respondent, contend an Alcotest Instrument calibrated by 

Sergeant Marc W. Dennis without the use of an NIST-traceable thermometer is 

defective and any Error Messages  generated by that Instrument recording an 

invalid breath sample, or any of the Aborted Test  error messages, cannot be 

relied upon.  Thus, they submit, any circumstance where the Instrument 

records the end result of Subject Refused,  or where no BAC reading has 

been produced due to an Aborted Test or Error Message, should be deemed a 

case that falls within the category of an individual potentially affected by the 

Court s decision in State v. Cassidy, both as to the identification and 

notification requirements. 

 This court finds that there has been no competent evidence, expert or 

otherwise, from which it can be concluded that an Alcotest Instrument 

calibrated without the use of an NIST-traceable thermometer will not operate 

 
32  This same information is contained on pages 48-49 of Exhibit DZ-1, the 
Alcotest 7110 MKIII-C New Jersey State Police User Manual-Technical.  
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properly in determining whether the minimum requirements for a valid breath 

sample have been satisfied, or automatically determining that a test should be 

aborted.  SFC Alcott credibly testified the fact an Alcotest Instrument was 

calibrated without the use of an NIST-traceable thermometer would have no 

effect on the ability of the Instrument to detect that the sufficiency of the 

breath sample provided, or properly record an error message that results in an 

aborted test.  In essence, it is the actual chemical analysis of a breath sample 

conducted by a Dennis-calibrated Alcotest Instrument, resulting in an 

evidential BAC reading that could have been used in the prosecution of a 

subject for a violation of N.J.S.A. 39:4-50 that is tainted and inadmissible, 

entitling a convicted subject the right to seek post-conviction relief.   

As properly noted in the final submission by the State in this matter, in 

the Report of the Special Master to the Court in Cassidy, Judge Lisa focused 

on the scientific reliability of breath test readings used for evidential purposes 

in DWI cases.   235 N.J. at 501.  Moreover, this court finds the testimony of 

SFC Alcott on this issue to be persuasive.  As noted, SFC Alcott is a certified 

Breath Test Coordinator/Instructor, who has had extensive training, and has 

conducted hundreds of solution changes and calibrations, and has credibly 

explained how a subject s breath moves through an Alcotest Instrument during 

a breath test, identifying the sensors that take the pulmonary measurements 
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concerning sufficiency of the breath sample, before the breath sample enters 

the IR cuvette for analysis, noting that no pulmonary readings take place inside 

the IR cuvette, or after the breath sample leaves the IR cuvette, and the 

pulmonary sufficiency readings are recorded before any BAC readings.  

Additionally, SFC Alcott credibly testified the sensors that register the 

pulmonary sufficiency measurements have nothing to do with the method of 

calibrating the Instrument, nor are they affected by it.   As noted by SFC 

Alcott, every breath test begins with a Control Test , which can fail for any 

number of reasons.  When a Control Test fails, the Instrument prevents the 

subject being tested from providing breath samples.  That has nothing to do 

with the pulmonary sufficiency of breath samples that are provided an 

Instrument, as detected by its sensors. 

As noted, Amicus Curiae, the New Jersey State Bar, presented testimony 

from John Dell Aquila, a retired police officer and former Deputy Attorney 

General.  Upon leaving the Attorney General s Office, Mr. Dell Aquila worked 

for the law firm of Helmer, Conley and Kasselman, P.A., primary as a defense 

counsel in municipal court matters, including the handling of DWI cases.  He 

completed the two-day Draeger Safety Diagnostics, Inc. Operator Training and 

Preventative Maintenance Course on the Alcotest 7110 MKIII -C and was 

issued a Certificate, Exhibit DB-20, stating he is qualified to train and certify 
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Operators in the proper use and operation as well as perform Preventative 

Maintenance on that Instrument.  However, he has never performed 

calibrations and, because he was not a sworn police officer, was never 

qualified by the Attorney General to perform calibrations or solution changes, 

nor has he ever repaired any Alcotest Instrument.  He certainly testified to his 

familiarity with the Alcotest 7110 MKIII-C Instrument and was conversant in 

its use and operation.  However, he was never qualified as an expert , such as 

the chemistry and physics experts who testified in State v. Chun before Special 

Master, Judge Michael Patrick King, who might have been able to testify as to 

whether the calibration of an Alcotest Instrument without using an NIST-

traceable thermometer would affect the ability of the instrument s pulmonary 

sensors to detect the sufficiency of breath samples provided or how it might 

affect the reliability of Aborted Test  messages.  In fact, Mr. Dell Aquila 

acknowledged that all breath calculations are detected automatically by the 

Instrument.  Moreover, as with SFC Alcott, Mr. Dell Aquila stated the 

decision, during an attempted breath test, whether to conclude the subject had 

refused, or to terminate the test, is based on the circumstances that occurred 

and through the exercise of the opinion and discretion of the police officer 

administering the test, based on an evaluation of the conduct of the person 

being requested to provide breath samples. Accordingly, the opinion expressed 
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by Mr. Dell Aquila that the calibration of Alcotest Instruments by Sergeant 

Dennis without use of an NIST-traceable thermometer could affect the 

conclusion that the subject had refused to comply with the Implied Consent 

Statute, is without a sufficient factual or expert basis.  

Additionally, Exhibit S-128 is the Excel Spreadsheet entitled, Alcott 

Sorted Spreadsheet Received from NJSP_27833 subject records,  which 

contains all 27,833 Subject Rows contained in Exhibit S-90, the Rows sorted 

to reflect, first, those Subject Rows for breath tests that were attempted on 

Alcotest Instruments that had not been calibrated by Sergeant Dennis, 436 in 

number and color-coded in Red,  and the remaining 27,397 Subject Rows for 

breath tests that were attempted on Alcotest Instruments that were calibrated 

by Sergeant Dennis.  A review of those two categories reveals that the 

percentage of those Error Messages  listed in Column T for those 436 Subject 

Rows, which contain subjects who were requested to provide samples on 

Alcotest Instruments not calibrated by Sergeant Dennis, is comparable, 

actually slightly less, than the percentage of Error Messages  listed in 

Column T for Alcotest Instruments that were, in fact, calibrated by Sergeant 

Dennis.  This further supports this court s conclusion that the fact Sergeant 

Dennis performed a calibration on an Alcotest Instrument does not affect the 

pulmonary results regarding the sufficiency of breath samples or aborted test 
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messages, that produce Error Messages and the consequent absence of an 

evidential BAC reading.   

Accordingly, this court concludes the actions taken by DAG Mitchell, on 

behalf of the Division of Criminal Justice, of deleting those Subject Rows in 

Exhibit S-90 where Column U, End Result,  failed to record an evidential 

BAC reading, was fully appropriate, since no reading  was produced by a 

chemical analysis of a breath sample that could be considered admissible in the 

prosecution of that subject for a violation of N.J.S.A. 39:4-50(a).  Although 

not dispositive, an AIR producing a Test Result  that the Subject Refused  

can be admissible in evidence during a Refusal prosecution.  However, the 

varying circumstances under which the Refusal  conclusion of the police 

officer was based, when that particular Alcotest Instrument had been calibrated 

by Sergeant Dennis, could have been made evidential and fully contested 

during trial on a refusal prosecution.  This court concludes that an Alcotest 

Instrument reporting an Error Message  and, consequently, no BAC reading, 

has nothing to do with the fact that Sergeant Dennis calibrated a particular 

Alcotest Instrument, which is only relevant when an evidential BAC reading 

was produced.      
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II. 

 

The second question posed addresses one of the specific issues remanded 

to this court to conduct a plenary hearing and to make findings and 

conclusions as to [w]hich counties had convictions affected by the conduct of 

Marc W. Dennis, a coordinator in the New Jersey State Police s Alcohol Drug 

Testing Unit, as described in State v. Cassidy, 235 N.J. 482 (2018).   State v. 

Zingis, 251 N.J. 251, 252 (2022).  Clearly, that issue was framed based on the 

issue directly presented in Zingis, which involved an adjudication in both the 

Berkely Township Municipal Court and the Law Division based on a 

conclusion that Sergeant Dennis had not calibrated Alcotest Instruments in 

Camden County and, thereby, his prior DWI conviction could not have been 

potentially affected by the Court s decision in Cassidy.   

However, the broader issue addressed herein, which encompasses and 

addresses the issue as posed by the Court, is how the State compiled its list of 

those defendants who were requested to provide breath samples on an Alcotest 

Instrument calibrated by Sergeant Dennis, and whether that compiled list 

correctly identified all such defendants.  As has been noted, in Cassidy, the 

Court directed the State to notify all affected defendants of our decision that 

breath test results produced by Alcotest machines not calibrated using a NIST-

traceable thermometer are inadmissible, so that they may take appropriate 
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action[.   235 N.J. at 498 (Emphasis added).  It goes without saying, that in 

order to provide notification,  it is first necessary to identify  those entitled 

to notification.  Accordingly, this section of the Report deals with the issue of 

identification.  

It should be noted that any ultimate decision in an application for post-

conviction relief by a defendant to vacate a DWI conviction is not at issue 

here.  That application would be judicially determined on a case-by-case basis, 

considering all the facts and circumstances, starting with the conclusion that 

any BAC reading resulting from an analysis of breath samples provided on an 

Alcotest Instrument calibrated by Sergeant Dennis, was inadmissible.  The 

issue in such a proceeding is whether the evidential BAC reading affected the 

outcome of the judicial proceeding.  Specifically, did the inadmissible BAC 

reading affect the decision of the defendant to plead guilty to any offense, or 

was it the basis for an adjudication of guilt, and any resulting conviction.  For 

example, the Court should be aware during this court s handling of over a 

thousand applications for post-conviction relief pursuant to Cassidy, there 

were many instances where a defendant was convicted of a lesser-included 

offense, such as Reckless Driving, contrary to N.J.S.A. 39:4-96, pursuant to a 

guilty plea to that offense, where a BAC reading had been obtained on a 

Dennis-calibrated Instrument, and the defendant pled guilty to that lesser-
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included offense because of a possible conviction for DWI based on that BAC 

reading.  Depending on the facts and circumstances, in some instances, the 

conviction to that lesser-included offense was vacated, and in others, post-

conviction relief was denied.33 

Exhibit S-90 (also Exhibit S-148) is the Excel Spreadsheet, prepared by 

the Information Technology Bureau of the New Jersey State Police based on a 

query, or search, of the Alcotest Information System database, as requested by 

the Attorney General s Office, purportedly representing a listing of all 

individuals who had been requested to provide breath samples, pursuant to the 

Implied Consent Statute, N.J.S.A. 39:4-50.2(a), on Alcotest Instruments that 

had been calibrated by Sergeant Marc Dennis.  This Spreadsheet contains 

27,833 Subject Rows, one for each attempt to obtain breath samples from an 

 
33  Guideline 4 Guideline 4 of the APPENDIX TO PART VII Rules, 
incorporated by Rule 7:6-2(d), paragraph A, specifically states that No plea 
agreements whatsoever will be allowed in drunken driving or certain drug 
offense[,]  citing to N.J.S.A. 39:4-50.  Judge Carchman, the Acting 
Administrative Director of the Courts, issued a Memorandum, dated December 
4, 2004, to all municipal court judges directing them to engage in a painstaking 
and detailed inquiry of the Municipal Prosecutor whenever the State seeks to 
downgrade, amend or dismiss a drunk driving prosecution.  That Memorandum 
is 
driving cases.  See State v. Hessen, 145 N.J. 441 (1996).  However, there are 
circumstances where a pea to a lesser-included offense is appropriate, such as 
the presence of a defense expert report raising serious questions of 
admissibility of a BAC reading, and the observational evidence is weak, or the 
officer is unavailable. 
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individual.  It contains twenty-one (21) Columns of information as to each 

attempted test, including Column U, which reflected whether the attempted 

breath testing resulted in an evidential Blood-Alcohol Content (BAC) reading 

that could be utilized in the prosecution of an individual for a DWI offense. 

The persuasive evidence and testimony in this matter conclusively 

establishes that Exhibit S-90 (also Exhibit S-148) does not identify all 

individuals who had bene requested to provide breath samples on an Alcotest 

Instrument calibrated by Sergeant Dennis.  First, the credible testimony of the 

State s witness, SFC Kevin Alcott, identified 436 individuals listed in Exhibit 

S-90 (also Exhibit S-148) who has been requested to provide breath samples 

on Alcotest Instruments that had not been calibrated by Sergeant Dennis, see 

Exhibits S-128 and S-129, placing significant doubt about the accuracy of the 

query conducted of the Alcotest Information System database.  In any event, 

the accuracy of Exhibit S-129 is not contested, and it resulted in the reduction 

of the 27,833 attempted tests to 27,397. 

This court has already found that it was appropriate for DAG Mitchell to 

reduce that 27,833 number to 20,667, in creating the Excel Spreadsheet, 

Exhibit S-91, resulting from her deleting those attempted breath tests in 

Exhibit S-90 (also Exhibit S-148) where there was no resulting evidential BAC 

reading.  As has been noted, Rows 2 through 437 on Exhibit S-128 represent 
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those 436 attempts to provide breath samples on Alcotest Instrument that had 

not been calibrated by Sergeant Dennis.  A review of those 436 Rows 

demonstrates that the End Result  in Column U of S-128 reported no BAC 

reading in 122 of those 436 Rows, which means that DAG Mitchell would 

have eliminated those 122 Rows from Exhibit S-90 (also Exhibit S-148) when 

she created Exhibit S-91.  It also means that Exhibit S-91 contains 314 Rows 

(436 minus 122) of attempted breath tests, represented as being conducted on 

Alcotest Instruments calibrated by Sergeant Dennis, that were, in fact, 

attempted on Instruments that were not calibrated by Sergeant Dennis.  It is 

also interesting to note that in 65 of the 314 Rows where a BAC reading was 

obtained, the BAC reading was either zero  or below the per se BAC level set 

forth in N.J.S.A. 39:4-50(a).  The import of that finding is not every BAC 

reading reported in Column U is the basis for a per se DWI conviction. 

Additionally, the candid and credible testimony of DAG Mitchell and 

SFC Alcott further clearly established that Exhibit S-90 (also Exhibit S-148) 

failed to include 29 individuals who had been requested to provide breath 

samples on Alcotest Instruments calibrated by Sergeant Dennis.34  Assuming 

 
34  Exhibit DB-23 contains a list of twenty-six (26) attempt to provide breath 
samples, acknowledged by DAG Mitchell as not being contained on the State's 
list of 27,833 attempts as contained on Exhibit S-90 (also Exhibit S-148).  
There were an additional three (3) individuals identified by the Office of the 
Public Defender, contained in Exhibits DPD-2(A), DPD-2(B), and DPD-2(D), 
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the otherwise accuracy of the list of individuals requested to provide breath 

samples on Alcotest Instruments calibrated by Sergeant Dennis contained in 

Exhibit S-90 (also Exhibit S-148), this results in a finding there were at least 

27,426 instances where an individual was requested not provide  breath 

samples on an Alcotest Instrument that had been calibrated by Sergeant 

Dennis.  The word instances  is utilized because the evidence also disclosed 

there are numerous duplicate entries contained in that 27,426 number, where 

the same individual, with the same arrest date and summons number was 

requested to provide breath samples on two, or more, Alcotest Instruments 

because the first attempt resulted in one of the many error messages in Column 

T of Exhibit S-90 (also Exhibit S-148).  In such circumstances, the individual 

was either transported to a second, or third, location in an attempt to provide 

breath samples on one or more different Alcotest Instruments, or retested on 

the same Instrument. 

 

resulting in DWI convictions,  and having provided breath samples on Alcotest 
Instruments calibrated by Sergeant Dennis who were not contained on Exhibit 
S-90 (also Exhibit S-148).  This court does note  identified 
on Exhibit DPD-2(D), provided breath samples on Alcotest Instrument that 
resulted in a Tier 2, per se DWI conviction.  His conviction is included in this 
number because the State has been unable to identify the specific Alcotest 
Instrument on which he was tested, and his conviction should be vacated, since 
all State Police arrest reports concerning that matter have been destroyed due 
to record retention rules. 
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However, it is also clear from the evidence and testimony that the Excel 

Spreadsheets contained in Exhibit S-90 (also Exhibit S-148) does, at least, 

properly identify 27,397 breath test attempts on Alcotest Instruments that were 

calibrated by Sergeant Dennis, see Exhibits S-128 and S-129, and the evidence 

and testimony has identified another twenty-nine (29) breath test attempts 

conducted on Alcotest Instruments calibrated by Sergeant Dennis, that were 

not contained on Exhibit S-90 (also Exhibit S-148).  With respect to those 

twenty-nine (29) individuals, not only were they not identified  as persons 

potentially affected by the Court s decision in Cassidy, there was, therefore, no 

attempt to obtain addresses from them, or to send them notification letters.  

Moreover, a review of Exhibit DB-23, the list of those twenty-six (26) 

individuals who were identified during the hearing as being requested to 

provide breath samples on Alcotest Instruments calibrated by Sergeant Dennis  

demonstrates there was no evidential BAC reading obtained on six (6) of those 

twenty-six (26) entries.  Additionally, there are two entries concerning  

, reflecting 2 breath-sample attempts by  on Alcotest 

Instrument ARWF-0356, located in the Warren Township Police Station, in 

Somerset County, on the arrest date of May 14, 2009, with the same summons 

number.  The first attempt resulted in the Error Message, Ambient Air Check 

Error,  but the second attempt resulted in a BAC reading of 0.117.  DB-23 also 
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shows two breath-test attempts by  on Alcotest Instrument 

ARWF 0400, located at the Highlands Borough Police Station, on the arrest 

date of April 6, 2012, same summons number.  Each attempt resulted in 

evidential BAC readings (0.124 and 0.125). 

Beyond these findings that Exhibit S-90 (also Exhibit S-148) contains 

426 breath-sample attempts on Alcotest Instruments that were not calibrated 

by Sergeant Dennis, and fails to contain at least 29 breath-sample attempts on 

Alcotest Instruments calibrated by Sergeant Dennis, the evidence and 

testimony has also raised a significant issue as to whether the Alcotest Inquiry 

System database was properly queried (searched) in creating Exhibit S-90 

(also Exhibit S-148).   

The first Sheet, or Tab, on Exhibit S-90 (also S-148), entitled SQL 

Results,  contains the Excel Spreadsheet, consisting of 27,833 breath-sample 

attempts.  The second Sheet, or Tab, on that Exhibit, entitled SQL 

Statement,  is the query (search) purportedly utilized to create that Excel 

Spreadsheet.  During the testimony of Mr. Donahue, Mr. Noveck created a 

Word  version of that SQL Statement, see Exhibit DPD-1, and then 

questioned Mr. Donahue concerning its contents.  See T1, page 119, line 17 to 

page 124, line 24.  During that questioning, Mr. Donahue stated he believes 

the Excel Spreadsheet on Sheet (Tab) 1 was created from a query of the 
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subject table of the Alcotst Inquiry System database, but he acknowledged  that 

SQL Statement  does not match the results contained in the Excel 

Spreadsheet, since were nineteen (19) serial numbers of Alcotest Instruments 

contained in the query, yet there were many more Alcotest Serial numbers 

contained on the Excel Spreadsheet, and the query called for 310 Columns, or 

Fields, of information to be extracted, whereas there are twenty-one (21) 

Columns contained on the Excel Spreadsheet.  Mr. Donahue was unable to 

recall who asked him to run the query, and a subsequent search of any email or 

other communications specifically detailing or outlining what was being 

requested was not produced.  See T1, page 124, line 25 to page 130, line 16.  

Mr. Donahue was unable to recall or explain why the query contained in the 

SQL Statement on Sheet (Tab) 2 did not match the SQL Results on Sheet 1 

(Tab) of Exhibit S-90 (Also Exhibit S-148). 

Although Exhibit S-90 (also Exhibit S-148) clearly did identify a 

significant number of breath-sample attempts on Alcotest Instruments 

calibrated by Sergeant Dennis, it is clear that it does not fulfill the intent of its 

creation to identify all breath sample-attempts on Alcotest Instruments 

calibrated by Sergeant Dennis.   Accordingly, the listing contained on those 
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Exhibit, as well as on Exhibit S-91,35 cannot not be considered accurate as 

containing all individuals who provided breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis where an evidential BAC reading 

resulted. 

III. 

 
The third issue concerns whether the State provided sufficient 

notification, as ordered, to all affected defendants  of its decision in Cassidy 

that breath test results produced by Alcotest machines not calibrated using a 

NIST-traceable thermometer are inadmissible, so that they may take 

appropriate action.   235 N.J. at 498 (emphasis added).  Given the fact that not 

all affected defendants were identified, that would not be possible.  In any 

event, the Court did not establish a procedure that would constitute notification 

that would be sufficient to satisfy that requirement.  

As has been noted, even before the Court s decision in Cassidy, once the 

Attorney General s Office became aware that Sergeant Dennis had not been 

utilizing a NIST-traceable thermometer when calibrating certain Alcotest 

 
35  Clearly, Exhibit S-91 contained 314 (436 minus 122) subjects who provided 
breath samples on Alcotest Instruments not calibrated by Sergeant Dennis, see 
Exhibits S-128 and S-128, and failed to include 23 breath- sample attempts on 
Alcotest Instruments that were calibrated by Sergeant Dennis that resulted in 
the reporting of an evidential BAC reading.  See Exhibit DB-23 (26 attempts 
minus 6 where no BAC reading resulted), and see Exhibits DPB-2(A), DPD-
2(B), and DPD-2(D).  
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Instruments, it began the process of attempting to identify those defendants 

who had been requested to provide breath samples on all Alcotest Instruments 

that had been calibrated by Sergeant Dennis, knowing there could be future 

applications seeking to vacate DWI convictions based on Dennis s 

misfeasance. 

As also noted, that effort consisted of requesting the Information 

Technology Unit of New Jersey State Police to search the Alcotest Information 

System database, which it maintained, to identify those individuals who had 

been requested to provide breath samples on Alcotest Instruments calibrated 

by Sergeant Dennis.  Although there is some uncertainty as to how that request 

was accomplished, ultimately the Information Technology Unit of the NJSP 

delivered to the Division of Criminal Justice a listing that was represented as 

containing all breath sample attempts on Alcotest Instruments calibrated by 

Sergeant Dennis in the form of an Excel Spreadsheet, marked as Exhibit S-90 

(also Exhibit S-148), containing 27,833 breath-sample attempts. 

The Attorney General s Office determined that list should be modified to 

eliminate those breath-sample attempts where no BAC reading resulted, 

creating Exhibit S-91, resulting in 20,667 breath-sample attempts where a 

BAC reading was reported.  Since Exhibit S-91 did not contain addresses for 

those individuals who had been identified as providing breath samples on 
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Alcotest Instruments calibrated by Dennis where a BAC reading resulted,36 the 

DCJ reached out to the AOC, seeking a search for addresses of the databases it 

maintained, by matching the 20,667 subjects to addresses contained in the 

court s databases. 

That task was undertaken by Charles Prather, an independent data 

analyst working for the AOC.  After eliminating those entries on Exhibit S -91 

that were duplicates, and those that contained no driver s license number or an 

invalid driver s license number, Mr. Prather creating a list of 19,367 subject 

entries extracted from Exhibit S-91 that could be searched in the court s 

databases for a subject-to-address match.  That search resulted in the creation 

of Exhibit S-83, consisting of two Sheets, or Tabs.  Sheet 1 contains 18,249 

exact subject-to-address matches, and Sheet 2 contains 947 partial subject-to-

address matches, for a total of 19,196 subject-to-address matches provided by 

the AOC to the DCJ.  As noted, that left 1,471 breath-sample attempts, where 

an evidential BAC reading was reported, where no subject-to-address match 

was provided in Exhibit S-83.  Again, that occurred in 2017, prior to the 

Court s decision in Cassidy. 

 
36  The Alcotest Information System database does not contain addresses for 
individuals who were requested to provide breath samples on Alcotest 
Instruments. 
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Thereafter, the DCJ broke down both Sheets in Exhibit S-83 into 

separate Excel Spreadsheets for the five (5) principal Counties, containing 

separate Sheets for exact subject-to-address matches and partial subject-to-

address matches, see Exhibits S-84 (Middlesex County), S-85 (Monmouth 

County), S-86 (Ocean County), S-87 (Somerset County), and S-88 (Union 

County), and a separate Excel Spreadsheet for municipal court cases in other 

Counties, see Exhibit S-82B. 

In 2017, the Prosecutor s Offices in each of those Counties was tasked 

by the DCJ with mailing a form notification letter it provided, to the 

individuals with exact and partial addresses contained on Exhibits S-84 

through S-88, and the DCJ attended to the mailing of the same notification 

letter to those individuals with exact and partial matches on Exhibit S-82B.  

The testimony of representatives from each Prosecutor s Office outlines the 

number of notification letters mailed in 2017.   

Although each County Prosecutor s Office handled the mailings 

somewhat differently, as noted in this court s discussion of each 

representative s testimony, several things are clear.  First, the addresses 

provided by the AOC, and thereby utilized by each Prosecutor s Office, were 

addresses for those individuals that existed as of the date of their arrests, 

which were between dates ranging from 2008 to 2016.  As a result, 
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approximately 2,912 mailed 2017 notification letters were returned as being 

undeliverable, as follows: 818 in Middlesex County; approximately 1,000 in 

Monmouth County; 73 in Ocean County; approximately 175 in Somerset 

County; and 846 in Union County.   

Second, there were a small number of the 2017 notification letters that 

were returned as undeliverable that contained forwarding addresses, and they 

were re-mailed to those forwarding addresses. 

Third, in some instances, were not sent to subjects where a partial 

subject-to-address was contained on the Spreadsheets forwarded by DCJ to the 

County Prosecutors. 

Fourth, there were no instructions provided to the County Prosecutor s 

Offices, regarding those 2017 notification letters, concerning attempts to find 

updated addresses, other than a request they be retained and, in at least one 

instance, the undeliverable letters returned have been discarded .  There were, 

in fact, no attempts by either the County Prosecutor s Offices or the DCJ to 

seek updated addresses for those notification letters returned as being 

undeliverable. 

Following issuance of the Court s November 13, 2018 opinion in 

Cassidy, the DCJ again tasked each County Prosecutor s Office in the five 

principal Counties with sending a second form notification letter, provided by 
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the DCJ, to the same individuals, at the same addresses contained in Exhibits 

S-84 through S-88.  Again, each County Prosecutor s Office handled those 

post-Cassidy mailings differently, as described by this court s discussion of the 

testimony provided by each County Prosecutor s representative.   

As noted, no updated addresses were provided for those individuals 

mailed the 2017 notification letters that were returned as being undeliverable.  

At least as to the Monmouth County Prosecutor s Office, those individuals 

whose letters were returned as being undeliverable were deleted from Exhibit 

S-85 prior to the post-Cassidy mailed notification letters.  Again, certain facts 

are evident. 

First, there were over 3,000 of the post-Cassidy mailed notification 

letters returned as being undeliverable, as follows: 1,106 in Middlesex County; 

less than the 2017 letter but close to a thousand, in Monmouth County; 82 in 

Ocean County; 206 in Somerset County; and 806 in Union County. 

Second, a small number of the post-Cassidy notification letters had 

forwarding addresses and the letters were re-mailed to those addresses, and 

although there are no specific numbers concerning the return of any of those as 

being undeliverable, the number would be small,  in any event. 

Third, there was no attempt to secure updated addresses for any of the 

post-Cassidy notification letters that were returned as being undeliverable.  
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Except for the Monmouth County Prosecutor s Office, which ultimately 

discarded those letters returned as being undeliverable, the other Prosecutor s 

Offices did retain them. 

There was a third mailing of notification letters that occurred on or about 

July 14, 2021, following the Court authorizing the creation of a centralized 

system for receipt , hearing and adjudication of applications for post-

conviction relief based on its decision in Cassidy.  That mailing is detailed in 

this court s discussion of the testimony provided by Barbara Nolasco, an 

Administrative Supervisor with the New Jersey Judiciary.  As provided in 

Exhibit S-63, that July 14, 2019 notification letter was mailed to 13,618 

individuals identified as having been convicted of DWI and potentially 

affected by the Court s decision in Cassidy.  Of those mailings, 2,884 were 

returned as being undeliverable, 64 of those were re-mailed to new addresses 

provided by the Post Office, of which 2 were returned as undeliverable, and 34 

of those originally returned as being undeliverable, where no new address was 

provided, were re-mailed using a different zip code, of which 25 were returned 

as being undeliverable.   

Again, certain facts are evident.  First, the addresses utilized for the 

2019 mailing were the same addresses contained in Exhibit S-83, created back 

in 2017.  Second, prior to the 2019 mailing, attempts were made to seek 
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updated addresses from the Motor Vehicle Commission for those individuals , 

contained in Exhibit S-83, who had driver s license numbers, but that was not 

able to be accomplished. 

With respect to notification letters directly mailed by the DCJ to those 

individuals in Counties other than the five principal Counties, identified as 

being potentially affected by the misconduct of Sergeant Dennis and, 

ultimately, by the Court s decision in Cassidy, Exhibit S-153, the April 4, 

2023 certification of Holly Lees, an Administrative Analyst with the 

Prosecutors Supervision and Training Bureau of the DCJ, provides certain 

information.  Ms. Lees certified that on December 4, 2017, she mailed 

notification letters, signed  by SDAG Robert Czepiel, to 110 potentially 

affected individuals to their addresses listed in Exhibit S-83, and that on 

January 30, 2019, she mailed a post-Cassidy notification letter, also signed by 

SDAG Czepiel, to those same individuals at the same addresses. There is no 

mention as to whether any were returned as being undeliverable.  

Additionally, in an attempt to provide notice to individuals who were 

potentially affected by the Court s decision in Cassidy, the testimony and 

evidence discloses that the AOC placed detailed information concerning that 

decision on the Court s website.  That information was also placed on the 

website of the Attorney General, and there were several Notice to the Bar 
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issued by the Court.  Additionally, information concerning the Cassidy 

decision was placed on the websites and social media sites of the County 

Prosecutors in some of the principal Counties.  See Exhibit S-146 (Judiciary s 

Cassidy website; T2, page 147, lines 12 to page 148, line 2 (Mr. Somogyi s 

testimony); Exhibit S-27 (DAG Mitchell s certification); Exhibit S-139 (Ms. 

Mondi s certification); Exhibit S-44 (Ms. do Outeiro s certification). 

As noted, the Court did not specify the type of notification to be given to 

those defendants affected by its decision.  However, in general, when an 

individual is entitled to notice of an event that affects his or her right to make 

an application for relief, and the address of that individual to which such 

notice is to be sent is reasonably ascertainable, constructive notice  alone of 

that right, such as placement of such notice on a website or in a Notice to the 

Bar, does not appear to satisfy the requirements of due process.  See, e.g., 

Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 798, 103 S.Ct. 2706, 

2711, 77 L.Ed.2d 180, 187 (1983); Mullane v. Central Hanover Bank & Trust 

Co., 339 U.S. 306, 515, 70 S.Ct. 652, 658, 94 L.Ed. 865, 874 (1950); New 

Brunswick Sav. Bank v. Markouski, 123 N.J. 402, 419 (1991).  That seems 

particularly true where a prior conviction, affected by  the Court s decision in 

Cassidy, may constitute the basis for enhanced sentencing if a defendant is 
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convicted of a subsequent DWI offense and, potentially, faces a term of 

incarceration.  

The right to due process demands a party be given adequate notice and a 

reasonable opportunity to be heard.  Ewing Oil, Inc. v. John T. Burnett, Inc., 

441 N.J. Super. 251, 260 (App. Div. 2015).  However, due process is not a 

rigid concept, but flexible and calls for such procedural protections as the 

particular situation demands, recognizing that not all situations calling for 

procedural safeguards require the same kind of procedure.   Avant v. Clifford, 

67 N.J. 496, 531 (1975).   

In Matthews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 

L.Ed.2d 18, 33 (1976), the Court set forth the following balancing test to 

determine the precise procedural protections mandated by due process: 

[F]irst, the private interest that will be affected by the 
official action; second, the risk of erroneous 
deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or 
substitute safeguards; and finally, the Government s 
interest, including the function involved and the fiscal 
and administrative burdens that the additional or 
substitute procedural requirement would entail. 

 
Considering this balancing test, the question that arises is whether 

updated addresses were, and are, reasonably ascertainable  upon the exercise 

of due diligence, for those individuals who were entitled to notice, required 

under Cassidy, considering that the notification letters were mailed to an 
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address that existed as of the date of the DWI conviction, which would be 

between 2008 and 2016, and thousands of those notification letters have been 

returned by the Postal Service as being undeliverable.  In the New Brunswick 

Sav. Bank v. Markouski decision, the Court identified several factors to be 

considered when conducting that inquiry.  123 N.J. at 419-20.  Although that 

case involved whether the requirements of due process were satisfied when a 

sheriff s judgment execution sale of real property, conducted without actual 

notice to other judgment creditors, vacates the statutory liens of such judgment 

creditors on the property, its reasoning is somewhat analogous to this situation, 

considering that the Cassidy decision concerned itself with notification of the 

due process rights of those defendants who were potentially-affected by the 

misfeasance of a public police officer that may have resulted in an improper 

basis being utilized in their conviction.  Actual or potential incarceration as a 

result is a harsh result as it constitutes the deprivation of liberty , particularly in 

situations where a DWI conviction, based on a BAC reading obtained from 

breath sample provided on an Alcotest Instrument calibrated by Sergeant 

Dennis, is sought to be the basis for enhanced sentencing on a subsequent, 

valid DWI conviction. 

Accordingly, the focus in determining whether updated addresses for 

those individuals who had been identified as being potentially affected by the 
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Court s decision in Cassidy, where the mailed notification letters returned as 

being undeliverable, is whether updated addresses were, or are, reasonably 

ascertainable  upon the exercise of due diligence.  This  requires an evaluation 

of our public repository of addresses.  For a New Jersey driver who continues 

to maintain a license to operate a motor vehicle, following a period of 

suspension required for a DWI conviction and upon restoration, the New 

Jersey Motor Vehicle Commission maintains a listing of the addresses of its 

licensees and a system for updating addresses upon license renewal.  See, e.g., 

N.J.A.C. 13:21-8.2(a), -8.2(b); 13:21-9.  It would appear that compiling a list 

of those individuals whose notification letters were returned as being 

undeliverable and sending that information to the Motor Vehicle Commission, 

with a request for a search of current addresses, could potentially, when 

compared with the undeliverable address, obtain at least some updated 

addresses for a remailing of the notification letters.  Moreover, it would 

constitute reasonable diligence and not be overburdensome, although the 

cooperation of the Motor Vehicle Commission, not a party to these 

proceedings, would have to be obtained.  Here, that effort was attempted by 

Mr. Somogyi concerning the third letter mailed, but was not an available 

option. 
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Of course, even then, that method would not be effective concerning 

convictions of out-of-state licensees.  More significantly, the evidence and 

testimony in this matter discloses that due, in all likelihood to human entry 

error, the Alcotest Inquiry System database contained numerous entries where 

either no driver s license, or an invalid driver s license, was listed for an 

individual, which would make an effective search of the database of the Motor 

Vehicle Commission s database questionable. 

Here, clearly not all individuals potentially affected by the Court s 

decision in Cassidy were identified by the State and, of those that were 

identified, addresses for many of them were not secured and notification letters 

were not sent to them.  Moreover, many of the addresses that were obtained 

were obviously outdated, resulting in thousands of notification letters being 

returned as being undeliverable.  Additionally, there were no efforts to obtain 

updated addresses for those mailed notification letters that were returned as 

being undeliverable, and no evidence or suggestions have been presented that 

updated addresses for those individuals whose notification letters were  

returned as being undeliverable were, or are, reasonably ascertainable.  Even 

those letters that were not so returned, there is no certainty that the intended 

addressee actually resided at that address, and received same.   

873 



322 
 

Applying the balancing test set forth in the Matthews decision, first, 

clearly there is a significant private interest affected by the notification efforts 

undertaken by the State for those individuals potentially affected by the 

Court s decision in Cassidy and who were not notified, either because they 

were not identified among those as being so-affected, or because there were no 

effective efforts to secure updated addresses for them.  Second, there is a 

significant, identifiable risk to those individuals affected by the Court s 

decision in Cassidy who were not provided direct notification thereof.  That 

risk implicates not only the potential they may have lost the ability to vacate a 

conviction that may have been improperly entered against them, but the re is a 

continuing risk to a person that a wrongful conviction could be, or may have 

been, utilized to enhance the sentence of a subsequent DWI conviction.  There 

is also a stigma inherent in a DWI conviction that might prevent or impede 

certain employment or appointment opportunities.  That risk has to be 

considered in the light of the probably value, or possibility, if any, of 

substitute notification.   

Finally, our State has an interest in providing justice, particularly where 

there has been misfeasance by a public official that has potentially led to a 

conviction, balanced against any fiscal and administrative burdens that any 

additional procedural requirements would entail. 
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Should the Court conclude that the notification requirement in its 

decision in Cassidy has not been sufficiently fulfilled, this court will provide 

some suggested solutions, designed to provide additional notification, in 

Section V of this Report. 

     IV.   

 
  When a defendant, convicted of DWI, faces imposition of an enhanced 

sentence based on a prior DWI conviction that occurred during the period of 

time that Sergeant Dennis had been calibrating Alcotest Instruments, what 

party has the obligation to establish whether, in the proceedings leading to that 

prior DWI conviction, the defendant had been requested to provide breath 

samples for analysis on an Alcotest Instrument that had been calibrated by 

Sergeant Dennis?37   

That, of course, was the focal issue before the Berkeley Township 

Municipal Court in Zingis, as well as the Law Division in the de novo hearing, 

on appeal from the determination of the Municipal Court Judge that the State 

had satisfactorily established that Mr. Zingis had not been tested on an 

Alcotest Instrument calibrated by Sergeant Dennis and, therefore, the Court s 

 
37  It has been established that Sergeant Dennis was authorized to calibrate 
Alcotest Instruments from November 5, 2008, up until October 8, 2015.  Since 
Alcotest Instruments must be recalibrated every six months, it is possible an 
individual could have been requested to provide breath samples up until 
approximately April 6, 2016. 
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decision in Cassidy was not applicable.  That determination was based on the 

Municipal Court Judge accepting the State s representations that the portion of 

Attorney General s website providing information concerning the Cassidy 

decision, as well as accepting oral representations of the Municipal Prosecutor 

that he had spoken with the Attorney General s municipal liaison to municipal 

courts in Ocean County, who stated information from the Attorney General s 

Office was that Sergeant Dennis had not calibrated any Alcotest Instruments in 

Camden County, because Dennis-affected convictions occurred in Middlesex, 

Monmouth, Ocean, Somerset, and Union Counties and, in addition, Mr. Zingis 

was not on the list to receive notification that his case was potentially affected 

by the Cassidy decision.   

The Municipal Court Judge concluded the defendant s prior DWI 

conviction in 2012, in a Municipal Court located in Camden County , could not 

have been affected by the Cassidy decision. After convicting Mr. Zingis if 

DWI, the Judge imposed an enhanced sentence based on the 2012 DWI 

conviction.  Zingis, 471 N.J. Super. at 598-99.   

Mr. Zingis had argued Municipal Court judge should follow the 

November 28, 2017 Order entered by Judge Lisa, when he was the Special 

Master in Cassidy, issued prior to the Court s ultimate decision on November 

13, 2018, directing that, in pending DWI prosecutions resulting in a 
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conviction, whenever the State sought to utilize a prior DWI to enhance the 

sentence imposed, the State had an affirmative obligation to establish whether 

or not defendant had provided breath samples on an Alcotest Instrument 

calibrated by Sergeant Dennis in that prior DWI case, and must produce 

documentary evidence of that determination to the defendant and the court.  

471 N.J. Super. at 597; see also Exhibit S-100.  Mr. Zingis had also argued 

that Judge Lisa s Order was followed by a June 19, 2018 letter, sent by the 

Attorney General s Office to all county prosecutors, implementing that 

November 28, 2017 Order.  Ibid.   

The Law Division affirmed the conviction and enhanced sentence 

imposed, finding that the misfeasance of Sergeant Dennis was limited to those 

five Counties, and Mr. Zingis had not received notification that his case fell 

within the boundaries of the Cassidy decision, concluding the Zingis matter 

was outside what was contemplated by Judge Lisa s Order.  Id. at 599-600. 

As has been noted, on appeal, the Appellate Division affirmed the DWI 

conviction, but vacated the enhanced sentence, concluding the State had not 

produced proof, beyond a reasonable doubt, that the 2012 DWI conviction was 

not tainted by the misconduct of Sergeant Dennis.  Id. at 603.  Although the 

Appellate Division concluded that the November 28, 2017 Order and the 

Attorney General s June 19, 2018 letter were no longer applicable, 471 N.J. 
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Super. at 604, the court recognized the approach set forth in Judge Lisa s 

November 28, 2017 Order did provide definitive proof whether a prior DWI 

conviction was, or was not, potentially affected by the misfeasance of Sergeant 

Dennis, further stating:  

While this approach may be less convenient and 
efficient for the State than reliance on a list of 
defendants provided Cassidy notice, the definite nature 
of which has not been proven, the burden of Dennis s 
malfeasance as a law enforcement officer falls on the 
State.  Where the State seeks to impose an enhanced 
sentence, it cannot escape on the grounds of 
convenience and expediency its obligation to prove that 
the prior conviction on which that enhanced sentence is 
predicated was not tainted by the previously established 
misconduct of a police officer. 
 
[Id. at 607.] 

 
 Although the court did not foreclose the possibility the State might 

establish, beyond a reasonable doubt, it has identified every DWI conviction 

tainted by the misconduct of Sergeant Dennis, and provided them notification 

of that fact, id. at 607, the evidence and testimony presented to this court has 

clearly established that the State has not identified  all defendants potentially 

affected by that misconduct, nor has it provided effective notification  to all 

defendants that it did identify and, certainly, not to those it has not identified.  

It is also clear that the State did engage in a good faith effort to identify and 
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notify those defendants who were potentially affected by the Court s decision 

in Cassidy.   

 Given the severity of the consequences of being sentenced as a second or 

subsequent offender, based on a prior DWI conviction that may have been 

improperly entered due t the misfeasance of a public law enforcement officer, 

this court concludes the State has the obligation to provide a defendant, 

subjected to a possible enhanced sentence, information and documentation, 

prior to imposing any sentence, whether the prior DWI conviction did, or did 

not, involve an evidential BAC reading obtained from breath samples provided 

on an Alcotest Instrument calibrated by Sergeant Dennis.  In the next section 

of the Report, this court will provide suggestions designed to satisfy that 

obligation. 

 Other than exposure to enhanced sentencing, this court has recognized 

there are other legal, economic and social consequences to a DWI conviction 

on the record of an individual that may motivate a post-conviction application 

to vacate that conviction.  However, much of the focus of this hearing revolved 

around that potential exposure to enhanced sentencing.  Accordingly, it should 

be noted that N.J.S.A. 39:4-50(a)(3) provides, in pertinent part: 

 A person who has been convicted of this section 
need not be charged as a second or subsequent offender 
in the complaint made against him in order to render 
him liable to the punishment imposed by this section on 
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a second or subsequent offense, but if the second or 
subsequent offense occurs more than 10 years after the 
first offense, the court shall treat the second conviction 
as a first offense for sentencing purposes and if a third 
offense occurs after more than 10 years after the second 
offense, the court shall treat the third conviction as a 
second offense for sentencing purposes. 
 
[Emphasis added.] 

 
 This version of the step-down sentencing provision has been in effect 

since 1981.  See L.1981, c. 47, §1.  For a discussion of this statutory provision, 

see State v. Revie, 220 N.J. 126, 128-29 (2014).  Additionally, pursuant to 

State v. Laurick, 120 N.J. 1, 16, cert. denied, 498 U.S. 111, S.Ct. 429, 112 

L.Ed.2d 413 (1990), where a prior conviction involves a guilty plea in which 

the defendant was not represented by counsel, that conviction does not 

constitute a prior offense for purposes of increasing defendant s custodial 

sentence, but is counted as a prior offense for purposes of imposing 

administrative penalties on the defendant.  Revie, 220 N.J. at 138. 

 It should also be noted that, upon vacating a conviction, the State and 

defendant are returned to their respective positions status quo ante. State v. 

Roddy, 210 N.J. Super. 62, 68 (App. Div. 1986), namely, with a pending DWI 

charge to be addressed.  These factors are mentioned because there has been 

some discussion during these hearings relating to the relatively small number 

of Cassidy-based PCR applications that were filed (1,000-1200) during the 
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centralized Cassidy, post-conviction relief program, in relation to the 

thousands of individuals identified as potentially being affected by the Court s 

decision and notified.  They are only mentioned because they may weigh in the 

determination by a Cassidy-identified and notified individual as to whether to 

file a PCR. 

 
      V. 

 
 Beyond specifically addressing the charges given to this court in its July 

28, 2022 Order, see State v. Zingis, 251 N.J. 502, 503 (2022), it is appropriate 

to suggest potential remedies should the Court accept the findings that: (1) not 

all defendants potentially affected by its decision in Cassidy have been 

identified; (2) not all defendants entitled to notification under the Cassidy 

decision have been notified; and (3) there are potentially severe consequences 

to the use of a DWI conviction, affected by the misfeasance of Sergeant 

Dennis, in the form of an enhanced sentence upon a second or subsequent DWI 

conviction.  

 All counsel in this matter have been fully attuned to the solution 

dilemma  presented to the Court, and all have been extremely diligent in 

posing potential remedies that will fully serve the interests of justice, whether 

they fully or partially agree or disagree with the approach, findings and 

determinations of this court.  This court is aware it must balance its findings 
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with the practical effectiveness, and any administrative burdens incurred, of 

any suggested solution, the polestar being the obligation to fully serve the 

interests of justice. 

 Amici, the New Jersey State Bar Association and the New Jersey Office 

of the Public Defender, have provided the court with Joint Exhibits as 

constituting potential solutions to address the issue of properly identifying all 

individuals who have been requested to provide breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis.   

DB/DPD-28,a s discussed infra., is a PDF file that has been titled 

Dennis Calibration Repository.   It contains the calibration documents of all 

Alcotest Instruments that were calibrated by Sergeant Dennis from November 

14, 2008 through October 9, 2015.  It is in printable, pdf. format, and consists 

of the documents of 1,047 calibrations on 1,069 pages.  Amici counsel 

represent this document was compiled directly from the Exhibits submitted by 

the State during discovery and then placed in PDF format in chronological 

order, and represents the best evidence to establish whether Sergeant Dennis 

calibrated a particular Alcotest Instrument, at a particular location, on a 

particular date and time.  They have submitted Exhibit DB/DPD-31, titled 

Notes on the Dennis Calibration Repository,  which outlines the content, 

purpose and potential use of Exhibit DB/DPD-28. 
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They have also submitted Exhibit DB/DPD-29, an Excel Spreadsheet, 

titled Zingis Index.   It contains 27,426 Rows of subject defendants and 

twenty-two Columns (or Fields) of information for each Subject Row.  It was 

created using Exhibit S-90 (also Exhibit S-148), the original Excel Spreadsheet 

created by the IT Bureau of the NJSP and sent to the DCJ, containing 27,833 

Rows of breath-test attempts purportedly conducted on Alcotest Instrument 

calibrated by Sergeant Dennis, less the 436 breath-test attempts testified to by 

SFC Alcott as being conducted on Alcotest Instrument that were not calibrated 

by Sergeant Dennis, see Exhibits S-128 and S-129, plus the 26 attempted 

breath tests contained in Exhibit DB-23, admittedly conducted on Alcotest 

Instruments calibrated by Sergeant Dennis, plus the 3 attempted breath tests 

contained in Exhibits DPD-2(A) , DPD-2(B)  

, and DPD-2(C) .38  The additional 26 Rows that 

were not contained in Exhibit S-90 (also Exhibit S-148) are highlighted in 

yellow,  and the 3 additional Rows are highlighted in green  on Exhibit 

DB/DPD-29. 

 
38  It should be noted that Exhibit DPD-2(C) demonstrates that the DWI charge 
filed against  on May 14, 2010 in Highlands Borough in 
Summons Number H 20050, was dismissed by the Highlands Borough 
Municipal Court Judge on July 27, 2010.  
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The twenty-two Columns, or Fields of information contained on the 

Exhibit DB/DPD-29 Excel Spreadsheet are: 

A - Row in Exhibit S-90 
B - Arrest Date 
C - Driver License No. 
D - Subject Last name 
E - Subject First Name 
F - Summons No. 
G - Location   
H - Serial Number of Instrument 
I - Calibration Date 
J - Subject Middle Initial 
K - Subject Date of Birth 
L - Subject Age 
M - Subject Gender 
N - Subject Weight 
O - Subject Height 
P - Issuing State 
Q - Case Number 
R - Arrest Date 
S - Arrest Time 
T - Arrest Location 
U - Final Error 
V - End Result 

 
The Subject Test Rows contained on the Exhibit DB/DPD-29 Excel 

Spreadsheet are listed chronologically, in Row B, by arrest date, starting with 

an arrest date of November 15, 2008, on Row 2, ending with arrest date of 

March 7, 2016, on Row 27427.  

 Exhibit DB/DPD-29 does contain those Subject Rows where the 

attempted breath testing resulted in the reporting on Column U of various 

Final Errors  and no evidential BAC reading resulted in Column V.  This 
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court has concluded Rows where no BAC reading was obtained were properly 

deleted by DAG Mitchell in creating Exhibit S-91.  If the Court accepts that 

finding, then Row 1383 , Row 12580 ( , 

and Row 14659 , as well as all other Rows where there is no 

BAC reading reported in Column V, should be deleted.  This court s review of 

Exhibit DB/DPD-29 discloses that would result in a total of 7,051 Subject Test 

Rows being deleted.  Another 2,075 breath-test attempts contained in Joint 

Exhibit DB/DPD-29 resulted in an evidential BAC reading of 0.000.  

Subtracting those 7,051 Subject Test Rows, and the 2,075 Subject Test Rows, 

results in 18,300 breath-test Rows remaining, constituting attempted breath 

tests on Alcotest Instruments calibrated by Sergeant Dennis where an 

evidential BAC reading was reported.  

Additionally, a further review of those remaining 18,300 Subject Test 

Rows discloses numerous evidential BAC readings that were below the per se 

BAC level of 0.080.  Of course, they were still evidential.  Joint Exhibit 

DB/DPD-29 also contains numerous duplicate, and some triplicate, entries, 

where there were multiple breath-test attempts on the same Subject, with the 

same arrest date and summons number.  Of those duplicate entries, some 

resulted in evidential BAC readings and some did not.  Moreover, many of the 

Subject Test Rows reflect individuals who have made PCR applications based 
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on the Cassidy decision, that have been heard and adjudicated.  In any event,   

should the Court conclude Subject Test Rows where no evidential BAC 

reading was listed be retained, then the entirety of 27,426 Subject Test Rows 

would remain. 

 Amici, the New Jersey State Bar Association and the Office of Public 

Defender, have also submitted Exhibit DB/DPD-30, titled Notes on Zingis 

Index  to the Repository,  which contains the content, purpose and potential 

use of the Zingis Index  contained in Exhibit DB/DPD-29. 

 As noted, Exhibit DB/DPD-28 is presented as containing the calibration 

documents on all Alcotest Instruments calibrated by Sergeant Dennis, 

extracted from the discovery provided by the State in this matter, and Exhibit 

DB/DPD-29 is presented as containing all Subject Test Rows, consisting of all 

individuals who were requested to provide breath samples on Alcotest 

Instruments, contained in Exhibit DB/DPD-28, and calibrated by Sergeant 

Dennis.  The following explanation of those Exhibits is contained in Exhibit 

DB/DPD-31: 

The Zingis index [Exhibit DB/DPD-29] and the Dennis 
Calibration Repository [Exhibit DB/DPD-28] is 
intended as a method for parties and the court to be 
satisfied as to whether a prior conviction that is being 
used as a sentencing enhancement in a subsequent case 
is or is not a Dennis case.  It is a device for presumptive 
notice by the State that Dennis was involved in the prior 
case. It does not alleviate the State s burden to provide 
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these documents as discovery to the defense. That 
question is separate and apart from the notices ordered 
in Cassidy due to the court finding that readings 
obtained were not admissible. The question is Zingis 
(not decided in Cassidy) is what evidence the State 
needs to prove beyond a reasonable doubt, in a case 
involving enhanced sentencing, that Marc Dennis was 
not involved in the prior case?  Although the question 
is framed by the burden of proof, the burden is to notice 
to defense whether the prior involved Marc Dennis, not 
the ultimate question of what would become of a PCR 
if filed. 

 
II.  THE USE OF THE INDEX AND REPOSITORY 
 

A.  ABSTRACT: The MVC abstract contains the 
dates of all arrests that become convictions.  ( V  is 
the violation date, O  is the court date if DWI) 
 
B.  NJ COURTS PORTAL: That violation date and 
other information can now be used to go to the 
public court portal for exact motor vehicle 
dispositions, including all summon numbers etc. 
(https://portal.njcourts.gov/webe41/MPAWeb/)  
 
C.  ZINGIS INDEX: With the information from that 
one goes to the repository index and can search any 
field by name, driver s license, arrest date, 
summons, and more. (Even an index without any 
personal information but leaving the summons 
number would still account for almost all cases 
being found by just are summons numbers which are 
public info.) This will yield the broadest notice of 
whether Dennis was involved in the case.  
 
D.  REPOSITORY: The Dennis Calibration 
repository contains proof that Dennis did the 
calibration, by means of the best evidence 
available*.  Each PDF is printable and can be 
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searched in any file system by name, serial number, 
location, or date.  

 
(*All the information comes directly from the Zingis 
discovery. There are 1,005 signed PDFs the State 
provided. There is 1 signed linearity test on the day of 
calibration (where the signed calibration record is 
missing) as the next best evidence Dennis. And, in the 
case of 41 calibration signatures missing, we have 
imported the actual data from the State s 68K solution 
change spreadsheet (the third best evidence) directly 
into a form made into a printable PDF, noting that the 
signed certification is missing but that the State s AIS 
indicates that Dennis did the calibration. Those last 
files 41 are also noted in the file name AIS only .) 

 
E.  THE PROCESS: We would expect the process to 
take form something like this: 

 
1. that the defense would utilize this index at 

the beginning of a case to ascertain whether 
a PCR was required,  
 

2. that the State would use it when providing 
discovery to satisfy its discovery 
obligation to provide possibly exculpatory 
information (i.e., that a possible witness in 
the case committed malfeasance) and  
 

3. it would assure the court judicial integrity 
by allowing even on the day of sentencing 
the court to query the parties as to whether 
the prior was a Dennis case, and, in the 
event that it was necessary, the parties 
could locate the answer to that question 
within literally minutes by reference to the 
online repository and index, allowing no 
uncertainty if sentencing proceeds.   
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F.  TIPS ON SEARCHING THE REPOSITORY:  
 

1. In most windows systems, repository will 
be a file folder that you can search as any 
other by a box at the very top right corner  

 
2. In searching for dates, use the format 

YYYY-MM-DD . 
 
3. In searching for serial numbers, do not 

include the dash or hyphen. So ARTL-0008 
will be found by searching ARTL0008   

 
4. When searching locations, type the most 

limited version first. For example, start with 
Highland  and then narrow when you find 

out how the file is named. State barracks 
should all contain NJSP . HOWEVER, 
there are instances where State of New 
Jersey  is used, so we advise always trying 
multiple methods if in doubt.       

    
 In DB-27, a June 9, 2023 letter to this court, copies to all counsel, Mr. 

Gold, counsel for the NJSBA, notes the following, concerning the 

confidentiality of personal identification information: 

As the Zingis Index  [Exhibit DB/DPD-29] contains 
personal identifiers previously under protective order in 
the underlying data, those protections presumptively 
govern any non-publicly available data therein as well, 
without further order, unless the court directs 
otherwise, and the parties are herein advised, therefore, 
that no subject test, non-public, personal information 
should be distributed or shared beyond the court 
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proceedings, lawyers, and witnesses, unless otherwise 
ordered or directed by the Court. 
 
The Court and parties have been (or will be shortly) 
provided with an invitation by Dr. Robert Spangler 
(rspangler@njsba.com )of the NJSBA to download 
these materials via a secure site at the State Bar. Once 
the invitation is received, the parties will have to 
confirm their email as required, and then receive a code 
to enter to get into the secure site. Once the code is 
confirmed, there will be one folder (Repository) 
containing 1047 files and three other files ( Notes on 
Repository, Zingis Index, and Notes on Zingis Index) . 
All four should be downloaded as the secure location 
will only remain available for a limited time. 

    
 In its post-hearing submission, the State had recognized and identified 

various errors in Exhibit S-90 (also Exhibit S-148).  As noted, the Excel 

Spreadsheet contained in Exhibit S-152, created by the IT Unit of the NJSP at 

the request of this court, contains a record of all 236,664 breath tests 

conducted on all Alcotest Instruments in New Jersey from November 5, 2008 

and June 30, 2016.  In addition to the erroneous inclusion in Exhibit S-90 (also 

Exhibit S-148) of 436 breath tests that were performed on Alcotest Instruments 

that were not calibrated by Sergeant Dennis, the State noted that an analysis of 

Exhibit S-152 during the plenary hearing disclosed there were 26 breath tests 

conducted on 3 Alcotest Instruments calibrated by Sergeant Dennis that were 

not included in Exhibit S-90 (also Exhibit S-148).   
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Those not included are 17 requests to provide breath samples on Dennis-

calibrated Alcotest Instrument ARWF-0400, located at the Borough of 

Highlands Police Station, appearing on Exhibit S-152, and listed on Exhibit 

DB-23, as follows:   

Row on S-152 Date Name Error? BAC 

Reading 

167776  5-26-12  None 0.193 
167777  5-26-12  None 0.203 
167767  4-06-12  None 0.125 
167768  4-06-12  None 0.124 
167769  4-15-12  None 0.150 
167773  5-19-12  None 0.174 
167771  4-29-12  None 0.204 
167772  5-06-12  None 0.061 
167774  5-20-12  None 0.000 
167770  4-21-12  Test Term ----- 
167766  3-21-12  Refusal ----- 
167778  5-28-12  Refusal ----- 
167779  6-10-12  Test Term ----- 
167764  3-11-12  None 0.058 
167775  5-26-12  None 0.000 
167765  3-11-12  None 0.000 
167640  4-14-10  None 0.00039 

 
The State contends those individuals listed where no evidential BAC 

reading was obtained do not fall under the Court s decision in Cassidy, and 

were not entitled to be notified.  Although the State concedes the remaining 

individuals on this list, identified as being requested to provide breath samples 

 
39  , who was tested under the name of  
(same person) appears in Exhibit DPD-2(C). 
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on Alcotest Instrument calibrated by Sergeant Dennis, and not included on 

Exhibit S-90 (also Exhibit S-148) were entitled to notice, because Exhibit 

DPD-2(C) reflects that the DWI charge field against  was 

dismissed, she would not be entitled to notification. 

The State also acknowledged there were 10 requests to provide breath 

samples on Alcotest Instrument ARWF-0356, calibrated by Sergeant Dennis, 

that are not contained on Exhibit S-90 (Also Exhibit S-148), as follows:  

Row on S-152 Date Name Error? BAC 

Reading 

154922 3-28-09  None 0.139 
154928 5-14-09  Ambient 

Air Chk 
----- 

154929 5-14-09  None 0.117 
154924 4-12-09  Refusal ----- 
154923 4-01-09  None 0.120 
154926 5-10-09  None 0.163 
154927 5-10-09 None 0.034 
154921 3-01-09 None 0.187 
154925 4-25-09  None 0.194 
154920 2-08-09  None 0.209 

Again, the State contends those individuals listed where the requested 

breath-sample tests did not result in an evidential BAC reading did not fall 

within the Court s decision in Cassidy, and were not entitled to notification. 

The State also noted that two of those individuals,  and  

, were sent the Cassidy notification letters based on different DWI 
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arrests.40  The State also notes, although there were no driver s license 

numbers listed for  and , the AOC, at the request of the 

State during the pendency of this matter, was able to find an address for  

, but was unable to locate an address for .  See Exhibit S-

170F.41 

 Additionally, the State acknowledged that , also was not 

included on Exhibit S-90 (also Exhibit S-148), although she was requested, on 

June 30, 2009, to provide breath samples on Alcotest Instrument ARTL-0023, 

located at the Bridgewater Police Station, calibrated by Sergeant Dennis, see 

Row 44209 on Exhibit S-152, and Exhibit DPD-2A.  There was no error on 

that testing and a BAC reading of 0.132 resulted. 

 The State also agrees that the evidence and testimony disclosed that 

there were multiple instances where, due to human data-entry errors, there 

were many instances where the date of the arrest entered was, in time, before 

 
40  There is no indication whether the notification letters sent to  and 

 were among those returnable as being undeliverable. 
41  As noted, based on testimony and information received during the plenary 
hearings, DAG Clark did reach out to the AOC, requesting a search for 
addresses of those individuals who had been identified as being requested to 
provide breath samples on Alcotest Instruments calibrated by Sergeant Dennis, 
see Exhibit S-170B, and Exhibit S-170F,  a two-page list sent back to DAG 
Mitchell containing the results of that requested search.  Addresses for some 
individuals, but not all,  were located and it is not known whether notification 
letters were subsequently mailed and, if so, whether they were received. 

893 



342 
 

the date of the calibration of the Alcotest Instrument.  That error impeded the 

ability of the AOC to located addresses for those individuals when creating 

Exhibit S-83, because the date of arrest  was utilized in its search to locate 

the correct individual in the court s database. 

 The State also properly noted that because of these multiple errors of 

inclusion and exclusion, which were discovered during the plenary hearing, it 

is unknown whether any of those excluded individuals had a later conviction in 

a different County. 

 On the issue of notification,  the State agrees there were never attempts 

to send notification letters to those individuals, identified during the hearing as 

having provided breath samples on Alcotest Instruments calibrated by Sergeant 

Dennis that resulted in BAC readings, but were not included on Exhibit S-90 

(also Exhibit S-148).  The State notes that includes the 26 individuals noted 

above, as well as some 76 individuals whose arrest dates were incorrectly 

entered by arresting officers or Alcotest Instrument officers at the time of 

testing.  Additionally, the testimony of Tracey Mannix (Union County) and 

Brian Gillet (Middlesex County) was unable to confirm that notification letters 

were sent to those individuals appearing on Sheet (Tab) 2 of Exhibits S-84 

(215 in Middlesex County) and S-88 (216 in Union County).  The State 
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submits that the second, post-Cassidy form notification letter should be mailed 

to those individuals. 

 The State correctly points out, despite the obvious deficiencies in being 

able to fully notify all individuals who were requested to provide breath 

samples on Alcotest Instruments, calibrated by Sergeant Dennis, and resulting 

in a BAC reading, there were significant attempts at notification.  Those 

efforts consisted of three mailings, one during the pendency of the Cassidy 

litigation, another following the Court s decision in Cassidy, and a third during 

the centralized post-conviction relief application phase.  Additionally, the 

Division of Criminal Justice, the New Jersey State Police, and the 

Administrative Office of the Courts all placed information concerning the 

Cassidy decision and the misfeasance of Sergeant Dennis on their websites, as 

did some of the principal Counties.  There were also Notices to the Bar 

prepared, published and distributed concerning the Cassidy decision and the 

misfeasance of Sergeant Dennis.  Notwithstanding, those notification efforts 

were not fully effective in terms of notifying all affected defendants,  

Cassidy, 235 N.J. at 498. 

 In its submission, the State highlights the difficulties encountered in 

providing notice, including the inability of the AOC to locate addresses where 

either no driver s license, or an invalid driver s license, was contained on 
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Exhibit S-91.  Additionally, attempts by the AOC to updated address 

information from the Motor Vehicle Commission were unsuccessful and may, 

or may not, have been effective, and certainly would not have included out-of-

state licensees or those who no longer retained driver s licenses. 

 The solution posed by the State is two-fold.  First, those individuals now 

identified as having provided breath samples on Alcotest Instruments 

calibrated by Sergeant Dennis, resulting in BAC readings, for which the AOC 

has secured addresses, should be sent the second, post-Cassidy form 

notification letter. 

Second, the State should make all calibration documents pertaining to 

calibrations now known to have been conducted by Sergeant Dennis on 

Alcotest Instruments available to the public on the public Cassidy websites of 

the Attorney General, the New Jersey State Police, and the Administrative 

Office of the Courts.  The State also suggests that Exhibit S-89, the Excel 

Spreadsheet, entitled Spreadsheet of towns and counties,  created by SFC 

Alcott, containing a listing of the serial numbers and locations of Alcotest 

Instruments that Sergeant Dennis calibrated should also be placed on those 

public websites.   
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SFC Alcott testified he created Exhibit S-89 by extracting information 

from Exhibit S-126, the Excel Spreadsheet created by SFC Alcott, entitled 

Zingis Project Spreadsheet 2-24-2023.   Exhibit S-89 contains 146 Rows and 

three Columns of information: Column A, the Alcotest Serial Number; Column 

B, the Agency where the Instrument is located; and Column C, the County in 

which Instrument is located.  Exhibit S-89 lists Alcotest Instrument, calibrated 

by Sergeant Dennis in Burlington, Cape May, Mercer, Middlesex, Monmouth, 

Ocean, Somerset, and Union Counties.  SFC Alcott noted, in his testimony, 

that the Alcotest Instruments listed in Burlington, Cape May, and Mercer 

Counties are all located in State Police Barracks.  Referring to Exhibit S-126, 

SFC Alcott testified that Sergeant Dennis only performed Solution Changes, 

not Calibrations, on the two Alcotest Instruments located in Burlington 

County, and on the two Alcotest Instruments located in Mercer County.  

Accordingly, the State recommended that Exhibit S-89 be modified by SFC 

Alcott to remove Rows 2 and 3 ( NJSP  Red Lion  Burlington ) and the 

Rows 5 and 6 ( NJSP  Hamilton  Mercer ) because only Solution Changes, 

not calibrations, were performed on those Instruments by Sergeant Dennis.  

The State also recommends that SFC Alcott further modify Exhibit S-89 to 

place the Calibration Dates  performed by Sergeant Dennis in Column D and 

to place next to each Calibration date the letter Y,  for Yes  that the 
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calibration documents are available in the Alcotest Inquiry System database, 

the letter M  to signify the calibration documents are missing  from the 

database, and the letter P  to signify that some documents are missing  from 

the database.  Those designations could be extracted by SFC Alcott from 

Exhibit S-126. 

The State submits that by using the individual calibration records of 

Sergeant Dennis on the public websites, and Exhibit S-89, as modified by 

those suggestions, that would allow any individual, knowing the approximate 

date and location of arrest, to determine whether his or her breath test was 

conducted on an Alcotest Instrument calibrated by Sergeant Dennis, and that 

individual, or counsel, and could search the public portion of the database to 

obtain the serial number of the Alcotest Instrument on which he or she was 

tested. 

The State also suggests that the public be notified of the availability of 

that information by the Attorney General and every County Prosecutor s 

Office issuing a press release and placing same on their websites. 

The State maintains that the Excel Spreadsheet contained in Exhibit S-

152, which contains 236,664 Subject Rows of all individuals who were 

requested to provide breath samples on all Alcotest Instruments in New Jersey 

from November 1, 2004 through June 30, 2016, should not be publicly posted 
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because it contains personal identification information that should remain 

confidential.  The State does suggest Exhibit S-152 could be distributed to 

each County Prosecutor s Municipal Court Liaison to verify, for inquiries by 

individuals, whether the Alcotest Instrument on which they were tested was 

calibrated by Sergeant Dennis and, if so, where and when. 

The State also objects to the joint recommendations by Amici, the 

NJSBA and the Office of Public Defender concerning joint Exhibit DB/DPD-

28, the PDF file, Dennis Calibration Repository,  and joint Exhibit DB/DPD-

29, the Excel Spreadsheet, Zingis Index.   In addition to its general 

objections, outlined on pages 98-100 in Exhibit AF, altering or modifying the 

fee charged for public searches of the database, is beyond the scope of this 

court s ordered authority, and Amici have improperly suggested that a 

conviction predicated on an Alcohol Influence Report (AIR), generated based 

on breath tests conducted on an Alcotest Instrument calibrated by Sergeant 

Dennis, should be automatically vacated.  The State contends the Zingis 

Index  is objectionable because it contains personal and confidential 

identification information and, even if removed, was created by counsel, rather 

than by the State, which is responsible for the content of the public database. 

The State also objects to the Dennis Calibration Repository  because it 

was created by counsel, usurping a responsibility of the State, and the State 

899 



348 
 

also does not see the usefulness of arranging records by the date of calibration, 

maintaining that an individuals who obtains a record from the public database 

will know the serial number of the Alcotest Instrument on which they were 

tested and then can search the posted Excel Spreadsheet in Exhibit S-152, as 

modified, to determine whether Sergeant Dennis calibrated that Instrument. 

Amicus, the Office of the Public Defender, has also submitted some 

recommendations, correctly observing that the evidence and testimony 

presented during the hearings established that the list of individuals contained 

in Exhibit S-90 (also Exhibit S-148) is underinclusive, as it fails to identify all 

individuals who were requested to provide breath samples on Alcotest 

Instruments calibrated by Sergeant Dennis, and there are multiple deficiencies 

in the notification procedures employed by the State in that not all individuals 

potentially affected by the Court s decision in Cassidy were properly notified 

that BAC readings produced on Alcotest Instruments that were not calibrated 

by using an NIST-traceable thermometer were inadmissible, so they could take 

appropriate action in the form of an application for post-conviction relief. 

The recommendations submitted by the Public Defender s Office are 

focused more on the effect that DWI convictions, based on Alcotest 

Instruments calibrated by Sergeant Dennis, might have on indictable offenses.  

Specifically, the post-hearing submission by the Public Defender s Office 
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expresses concern that the testimony by Mr. Somogyi reveals that a DWI 

charge, filed in Municipal Court that is related to an indictable offense filed in 

Superior Court is noted in the court s Automated Traffic System (ATS) 

database as being transferred to the court s Automated Criminal System (ACS) 

in the Superior Court  Sometimes, the DWI charge is sent back by the Superior 

Court for disposition in the Municipal Court, which is then recognized and 

captured in the ATS database.  However, if the DWI charge is disposed of in 

the Superior Court in the form of a conviction, there is no tracking of that 

conviction in the ATS database, other than the notation it had been transferred 

to the Superior Court. 

The Public Defender s Office recommends the Court create a rebuttable 

presumption that an individual requested to provide breath samples on an 

Alcotest Instrument that was calibrated between November 5, 2008 and April 

9, 2016, was tested on an Instrument that was calibrated by Sergeant Dennis, 

submitting that: 

In many cases, it will be straightforward for the State 
or the defense to confirm or rebut the presumption.  The 
primary, and best, evidence regarding the calibrator of 
the machine will come from the original discovery 
documents in the underlying municipal court case. If 
those documents are no longer retained as apparently 
took place in the  matter then the State 
must seek other evidence confirming whether or not 
Dennis calibrated the machine involved in the case. Of 
course, if the relevant test is contained in the index of 
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subject tests involving Dennis-calibrated machines 
provided by the OPD and the NJSBA, see DB/OPD-29, 
then it is clear that the matter involved a Dennis-
calibrated machine. But even if the relevant test is not 
contained in that index, the State must provide evidence 
overcoming the presumption. That evidence could be 
from the broader AIS data, see S-152, showing that the 
relevant subject test was provided on a machine not 
calibrated by Dennis. But if, for whatever reason, the 
State cannot identify the appropriate subject test as 
appears to have happened with then the 
presumption applies, and the test is presumed to have 
been conducted on a Dennis-calibrated machine. In this 
sense, the State is held to account for both the 
misconduct of its law enforcement employee who failed 
to appropriately calibrate the machine and its failure to 
retain sufficient information, either through discovery 
materials or the AIS, to identify whether the person was 
tested on a Dennis-calibrated machine. 
 
[See Exhibit AI, page 9.]  

 
 The Office of the Public Defender maintains this presumption should at 

least apply to those cases where an individual was requested to provide breath 

samples on an Alcotest Instrument located in the five principal Counties of 

Middlesex, Monmouth, Ocean, Somerset and Union, where Sergeant Dennis 

performed almost all his calibrations. 

 Turning to the issue of indictable offenses, the Office of Public Defender 

also requests this court recommend to the Supreme Court that the AOC be 

directed to provide the Public Defender with a list of, (1) all individuals 

convicted of Reckless Vehicular Homicide, contrary to N.J.S.A. 2C:11-5(a), 
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from November 5, 2008 through October 9, 2017, two years after the last 

calibration performed by Sergeant Dennis; (2) all individuals convicted of 

Assault by Auto, contrary to N.J.S.A 2C:12-1(c), from November 5, 2008 

through October 9, 2017; (3) all individuals convicted of fourth-degree 

Driving while license is suspended for a DWI conviction, contrary to N.J.S.A. 

2C:40-26, from November 5, 2008, to the present.  The Public Defender notes 

the testimony of Mr. Somogyi confirmed these results can be extracted from 

the ACS database, and contends  

this information will allow it to identify persons who it 
may have represented in connection with a Superior 
Court criminal conviction that may have been tainted 
by Dennis s misconduct, so that the OPD can advise its 
clients on how to obtain appropriate relief.  
 
[See Exhibit AI, page 10.] 

 
 The Public Defender also asserts the mailing of notices to those 

addresses identified as existing at the time of the arrests, between 2008 and 

2016, and the website posting of information concerning the misfeasance of 

Sergeant Dennis and the Court s Cassidy decision, were insufficient.  The 

Public Defender does support the State s agreement to mail notices to those 

individuals identified, during the plenary hearing, as having been requested to 

provide breaths samples on a Dennis-calibrated Alcotest Instrument, but were 
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omitted from Exhibit S-90 (also Exhibit S-148), and for which the AOC has 

now been able to secure addresses for some of them. 

 In terms of solutions for the notification  issue, the Public Defender 

recognizes 

that the task of identifying new addresses for these 
individuals would be arduous, if it is even possible.  
Instead, the OPD proposes that the State and Judiciary 
attempt to identify individuals at the time that they 
suffer additional collateral consequences from the 
Dennis-affected conviction. 
 
[See Exhibit AI, pages 14-15.] 

 
 The Public Defender maintains if a person is convicted of DWI, and 

there is a prior DWI conviction that occurred during the period of time 

Sergeant Dennis was calibrating Alcotest Instruments, thereby subjecting that 

person to enhanced penalties in a Municipal Court case, the State should be 

required to make a prima facie showing that the prior conviction was not one 

based on a BAC reading produced by an Alcotest Instrument calibrated by 

Sergeant Dennis.  It contends that same procedure should be followed for 

criminal matters in Superior Court, where DWI convictions may have 

collateral consequences. 

 Essentially, the Public Defender s Office maintains unless the State can 

establish a prima facie case that the DWI conviction at issue was not affected 

by the Cassidy decision, then it should not be able to proceed with imposing an 
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enhanced sentence or consider collateral consequences until the defendant has 

an opportunity to file an application for post-conviction relief and be heard. 

 Counsel for Defendant-Respondent, Thomas Zingis, contends there has 

not been advanced a credible method of producing a comprehensive list of all 

defendants potentially entitled to relief under the Court s decision in Cassidy, 

nor an effective method of providing them, if identified, with notification of 

their right to seek relief.  Therefore, Defendant-Respondent contends the State 

should be required to provide notice to any defendant against whom the State 

intends to utilize a prior DWI conviction entered during the time period 

Sergeant Dennis was calibrating Alcotest Instruments to enhance the sentence 

of a defendant convicted of a subsequent DWI offense, and provide full 

discovery, including the AIR relating to that prior conviction.  Additionally, 

counsel contends the State should not be permitted to move forward with 

sentencing until the defendant has the opportunity to file for post -conviction 

relief concerning that prior conviction, and that application has been fully 

adjudicated.    

 Based on the evidence and testimony presented during the plenary 

hearing and the positions and recommendations provided by counsel, this court 

makes the following findings, conclusions and recommendations: 
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 1. The State Did Not Identify All Individuals Who Were Requested 

To Provide Breath Samples on Alcotest Instruments Calibrated By Sergeant 

Marc Dennis.  In order to comply with the Order of the Supreme Court State v. 

Cassidy that the State notify all affected defendants  of its decision that 

breath test results produced by Alcotest machines not calibrated using a 

NIST-traceable thermometer are inadmissible, so that they may take 

appropriate action[,]  235 N.J. at 498 (emphasis added), it first necessary to 

identify  those individuals so affected.  That task took the form of identifying 

all defendants who had provided breath samples on Alcotest Instrument 

calibrated by Sergeant Dennis through a search, or query,  of the Alcotest 

Information system database.   

As has been thoroughly discussed in this Report, although the State 

attempted, in good faith, to comply with the Court s Order, the search 

conducted by the Information Technology Bureau of the New Jersey State 

Police, in the form of the Excel Spreadsheet contained in Exhibit S -90 (also 

Exhibit S-148), was both overinclusive and underinclusive.  Part of the reason 

for that result was that the query,  listed on the second Sheet, or Tab, of the 

Spreadsheet as the SQL Statement,  did not match the results contained on 

the first Sheet, or Tab, the SQL Results.   However, there were a substantial 

number, almost all,  of those defendants who were identified as having been 
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requested to provide breath samples on Alcotest Instruments calibrated by 

Sergeant Dennis. 

The thoroughness of the discovery provided by the State, and the 

diligent efforts of Amici counsel have assisted this court in being satisfied that 

almost all of those individuals who have been requested to provide breath 

samples on a Dennis-calibrated Alcotest Instrument have been identified, with 

the elimination of 436 breath-sample attempts, and the inclusion an additional 

29 breath-sample requests.  There are certain exceptions to the inclusiveness of 

that conclusion, due to human error.  Arresting Officers and Alcotest 

Operators are required to manually enter informational data into certain fields 

when both conducting an arrest and in attempting to administer a breath test.  

Information reflected in police reports and in Alcohol Information Reports 

(AIRs) and other breath-test informational reports is only accurate to the extent 

it is accurate when manually entered.  The evidence and testimony clearly 

reveals some instances where that information has been inaccurately entered, 

such as the date of the arrest, the driver s license number of the individual, the 

identifying information of the Operator of the Alcotest Instrument, the spelling 

of the individual s name, and other identification information, and thereby, the 

resulting data information contained in the Alcotest Information System 

database will also be inaccurate. There were, for example, numerous instances 

907 



356 
 

where the date of arrest in a Subject Row was listed as occurring prior to the 

date of the listed calibration date of the Instrument on which the test was 

performed. See Exhibits S-171A and S-171B. 

An additional reason for the potential omission of an individual 

requested to provide breath samples on an Alcotest Instrument calibrated by 

Sergeant Dennis in the database is the prior method of downloading all 

solution change, calibration, breath-testing and identification information onto 

the Alcotest Information System database.  Presently, and since in or about 

2011, informational data of breath-test attempts, and results, including subject 

identification information, has been downloaded periodically into the database 

directly, and automatically, through a dedicated telephonic modem connecting 

every Alcotest Instrument in New Jersey to the database located in West 

Trenton, New Jersey, maintained by the State Police.  Prior to that, Operators 

and Coordinators were required to periodically download that information onto 

two compact discs, one being retained by the agency location of the Alcotest 

Instrument, and the other being transported to the New Jersey Sta te Police and 

manually downloaded onto the database.  The testimony and evidence 

disclosed one instance, that of  where a Municipal Court 

Case Search conducted by the Office of the Public Defender, see Exhibit DPD-

2(D), disclosed  was arrested on December 27, 2008, and charged by 
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a State Trooper with DWI on the New Jersey Turnpike in Woodbridge 

Township.   was convicted of DWI on April 22, 2009, based on his 

plea of guilty.  However, a search of Exhibit S-152, the Excel Spreadsheet 

containing 236,664 subject records of all individuals who were requested to 

provide breath samples on all Alcotest Instruments in New Jersey between 

November 5, 2008 and June 30, 2016, discloses there is no record of  

having been requested to provide breath samples.  Additionally,  

does not appear on Exhibit S-90 (also Exhibit S-148), or on Exhibit S-150 

(Also Exhibit DB-19), the Excel Spreadsheet prepared by Mr. Gronikowski, at 

the request of SFC Alcott, containing 362 Subject Rows of those individuals 

who were requested to provide breath samples on all Alcotest Instruments in 

New Jersey from December 26, 2008 through December 28, 2008, in an effort 

to located a breath-testing on .  SFC Alcott, in his testimony, posed 

the possibility the omission of  testing from the database was the 

result of human error due to the prior, compact-disc method of downloading 

information onto the database, where the information on a particular compact 

may not have been downloaded onto the database.  See T9, page 70, line 17 to 

page 71, line 5.  

2. The Classification Of Those Defendants Entitled To Notification 

Of The Court s Decision In Cassidy Is Limited To Those Who Were 
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Requested To Provide Breath Samples On An Alcotest Instrument Calibrated 

By Sergeant Dennis That Resulted In The Reporting Of An Evidential Blood-

Alcohol Content (BAC) Reading.  As has been fully considered and discussed 

in this Report, this court concludes there has been no expert or scientific 

evidence presented, establishing that an Alcotest Instrument calibrated without 

the use of a NIST-traceable thermometer would be unable to properly report an 

Error Message, preventing the Instrument from analyzing breath samples and 

providing an evidential BAC reading that could have been utilized in the 

prosecution of the DWI offense, or which could have been utilized to affect a 

defendant s decision to enter a guilty plea to that offense or another lesser-

included,  This court recognizes that an AIR reporting a conclusion that the 

Subject Refused  to comply with the Implied Consent Statute may be 

admissible.  That conclusion can be based on an actual refusal of an individual, 

when requested, to submit breath samples, which is recorded by the Operator 

or Arresting Officer conducting test and, ultimately, that fact is downloaded 

onto the Alcotest Inquiry System database as, in those situations, the 

Instrument is prepared and ready to receive breath samples and the subject 

directly refuses to provide breath samples.  A refusal  conclusion can also be 

determined when the Operator or Arresting Officer concludes the Subject is 

refusing to provide the required, sufficient breath samples.  Again, in those 
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circumstances, there has been no expert or scientific evidence or testimony 

presented establishing that the sensors in the firmware of an Alcotest 

Instrument are rendered ineffective or inoperable in being able to 

automatically report whether insufficient breath samples have been provided 

on an Instrument calibrated without the use of a NIST-traceable thermometer.    

3. The State Did Not Fully Provide the Ordered Notification To All 

Defendants Affected Defendants Of The Court s Decision In Cassidy.  The 

evidence and testimony is clear, as discussed fully in this Report, there were 

some affected defendants who were not provided direct notification because 

they were not identified  as having been requested to provide breath samples 

on Alcotest Instrument calibrated by Sergeant Dennis and, thereby, were not 

mailed notification letters concerning the malfeasance of Sergeant Dennis or 

the Court s decision in Cassidy.  The evidence and testimony is also clear there 

were many individuals, identified in Exhibit S-91 as having provided breath 

samples on Alcotest Instrument calibrated by Sergeant Dennis resulting in an 

evidential BAC reading, where the AOC was unable to search for, or locate , a 

mailing address for those individuals, resulting in that subject not being mailed 

any of the three notification letters undertaken by the  State.  Lastly, the 

evidence and testimony is clear that thousands of those mailed notification 

letters were returned by the Postal Authorities as being undeliverable and, 
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other than remailing some of those notification letters to forwarding addresses 

provided by the Postal Authorities, there were no additional efforts undertaken 

by the State to secure updated addresses for those undeliverable letters.  

Moreover, some the addresses that were secured by the AOC were the 

addresses of individuals on file as of the date of their arrests, between 2008 

and 2016, no doubt accounting for the large number of undeliverable 

notification letter, as this court takes judicial notice that some people do 

periodically move from one address location to another for many reasons.  See 

Exhibit S-31, page 14. 

The evidence and testimony also disclosed, beyond the mailing of three 

notification letters, there have been attempts to notify Cassidy-affected 

defendants in the form of notifications of the misfeasance of Sergeant Dennis , 

and that the Cassidy decision, were placed by the State on the websites of 

various County Prosecutors, and on the website of the Attorney General.  The 

Judiciary has also placed that information on its website, creating a specific 

Cassidy website that still exists, and there have been Notices to the Bar and 

Public concerning the misfeasance of Sergeant Dennis and the Cassidy 

decision issued and published by the Judiciary.  These efforts are in the nature 

of constructive notification.  
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Despite these recognized notification deficiencies discussed herein, there 

has been no evidence or testimony offered or presented that would provide this 

court with an acceptable manner of determining reliable, updated addresses 

for: (1) all those individuals who were not identified as being affected by the 

Cassidy decision;42 (2) for all those who have been previously identified as 

being Cassidy-affected, but the AOC was unable to search for, or find, 

addresses; and (3) for those individuals whose address was identified, were 

mailed notification letters, and those letters were returned as being 

undeliverable. 

There has been no additional public repository  of address information 

identified that, if accessed, would provide assurance that addresses, or updated 

addresses, for all individuals identified as being affected by the Court s 

decision in Cassidy can be secured in order to mail additional notification 

letters.  Although this court has previously identified the repository maintained 

by the New Jersey Motor Vehicle Commission as a potential source for more 

updated address information, the Motor Vehicle Commission is not a party to 

 
42  As has been noted, the names and identifying information of those 
individuals identified as being Cassidy-affected during the plenary hearing, but 
having not been included in Exhibits, S-90, S-148 or S-91, were sent by the 
State to the AOC, which did secure a subject-to-address for some of them, and 
the State has agreed to mail the post-Cassidy decision form letter to them.  
That should be accomplished, even though the addresses secured were as of 
the date of arrest, as any attempted notice is better than none. 
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this litigation and, even if impleaded for address-search purposes, there is no 

assurance that addresses for all Cassidy-affected individuals could be obtained, 

given the lack of driver s license numbers for many individuals in the various 

Spreadsheets placed into evidence, as well as some affected individuals being 

out-of-state, or no longer holding a driver s license.  Notwithstanding, those 

limitations, the Court may consider and determine that approach should be 

undertaken.  

This court also takes judicial notice there are multiple private, people-

find  and background  websites, such as Spokeo,  www.spokeo.com, 

truthfinder, www.truthfinder.com, Been Verified,  www.beenverified.com, 

Intelius,  www.intelius.com, PeopleLooker,  www.peoplelooker.com,  

peopleWhiz,  www.peoplewiz.com,  peoplefinders,  and many others.  

However, they are private, fee-generating websites, or companies, and there is 

no assurance, and certainly no evidence, they would be able to secure current 

addresses for those not previously sent notification letters or those whose 

mailed notification letters were returned as being undeliverable, and the fiscal 

and administrative burdens clearly outweigh and potential benefit from their 

access and use. 

4. There Are Solutions Available That Should Be Implemented To 

Better Assure The Proper Identification Of Those Individuals Who Have 
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Provided Breath Samples on Alcotest Instrument Calibrated by Sergeant 

Dennis And To Provide Those Individuals With Additional Notification . 

This court has carefully considered the various suggestions and remedies 

to both the identification and notification issues presented by counsel.  What is 

particularly concerning, as in the Zingis matter, is the circumstance where a 

prior DWI conviction, that occurred as a result of breath testing between 

November 2008 and April 2016, is sought to be utilized in sentencing a 

defendant, convicted of a subsequent DWI offense, to an enhanced sentence 

under either N.J.S.A. 39:4-50(a)(2) or 39:4-50(b)(3), which includes, inter alia, 

a period of imprisonment.  The issue, of course, is whether that prior 

conviction is potentially affected by the Court s decision in Cassidy, i.e., was 

there an evidential BAC reading in that case, obtained on an Alcotest 

Instrument that was calibrated by Sergeant Dennis.  Of significant importance 

is whether any such DWI conviction, involved an evidential BAC reading 

obtained on a Dennis-calibrated Alcotest Instrument, even when it is not being 

utilized by the State in seeking enhanced-penalty sentencing on a subsequent 

DWI conviction.  Even a first DWI conviction has consequences, regardless of 

whether a subsequent DWI conviction is entered. 

Even though it appears all, or almost all, Cassidy-affected individuals 

have been now identified, but many have not received direct mailing 
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notification of the misfeasance of Sergeant Dennis and the Court s decision in 

Cassidy, this court finds there are certain measures that can be taken, designed 

to serve the interests of justice, as follows: 

A. The use of the proposed Dennis Calibration Repository,  

contained in Exhibit DB/DPD-28, when used in conjunction with Exhibit S-

152, is the best available method of determining whether an individual was 

requested to provide breath samples on an Alcotest Instrument calibrated by 

Sergeant Dennis and an evidential BAC reading was obtained.  Joint Exhibit 

DB/DPD-28 contains a listing, in chronological order, the calibration 

documents of all Alcotest Instruments calibrated by Sergeant Dennis, which 

was compiled from the discovery documents produced by the State.  To the 

extent the State objects because it was compiled by the efforts of amici 

counsel, that can be remedied by a full review of that exhibit to assure such is 

the case and, if so, the State can develop its own mirrored  file containing all 

calibration documents performed by Sergeant Dennis.  That compiled PDF file 

can be maintained by the Attorney General s Office, placed on its website or, 

perhaps additionally, be provided to each Municipal Court, County 

Prosecutor s Office, and each Superior Court.  It contains no personal 

identification information, and can provide virtually instantaneous information 
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as to whether a particular Alcotest Instrument, at a particular location , was 

calibrated by Sergeant Dennis, on a particular date.   

Exhibit S-152 contains all subject records contained in the Alcotest 

Information System database, listing 236,664 instances where an individual 

was requested to provide breath samples on an Alcotest Instrument in the State 

of New Jersey from November 1, 2008, through June 30, 2016, which fully 

includes the period of time, and more than six months after, when Sergeant 

Dennis was calibrating Alcotest Instruments.  That document does contain 

personal identification of those subjects, and its availability should be the 

subject of a protective order as determined by the Court, which can also 

determine the scope of its availability.  It is a record that should be maintained 

by the Office of the Attorney General, with access thereto by all Municipal 

Courts and the Superior Court, with information therefrom provided to 

defendants and counsel during discovery.   

The instant case of State v. Thomas Zingis is a good example of how 

those documents can be utilized in conclusively determining whether a prior 

DWI conviction involved an evidential BAC reading from an Alcotest 

Instrument calibrated by Sergeant Dennis.  First, conducting a search of the 

Excel Spreadsheet in Exhibit S-152 discloses, on Row 75536, that Thomas 

Zingis was arrested on January 13, 2012 (Column A), in the Borough of 
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Collingswood (Column S), in Camden County, and charged with DWI.  The 

information on that Row further reveals that, on that date, Mr. Zingis p rovided 

breath samples on Alcotest Instrument ARUM-0042 (Column B), located at 

the Collingswood Police Station (Column D), calibrated on October 13, 2011 

(Column C), which resulted in an evidential BAC reading of 0.178 (Column 

U).  Turning to Joint Exhibit DB/DPD, a review of same discloses that 

Alcotest Instrument ARUM-0042 is not an Instrument that was calibrated by 

Sergeant Dennis.  Accordingly, the inescapable conclusion is Mr. Zingis not an 

individual affected by the Court s decision in Cassidy.  Had this information 

been provided to the defendant and counsel in discovery, and made available 

to the Municipal Court Judge, the issue of whether the prior, 2012 DWI 

conviction could be utilized in sentencing on January 8, 2020 would have been 

properly resolved. 

B. In order to assure that a defendant, convicted of DWI anywhere in 

this State, either in a Municipal Court or in the Superior Court, linked to an 

indictable charge, faces circumstances where a prior DWI conviction is sought 

by the State as the basis for imposition of an enhanced sentence, prior to 

sentencing, the State should be required to provide discovery to the defendant 

and counsel, and information to the court, the results of a search of Exhibit S-

152 (access to which should be provided to defendant and counsel under a 
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protective order), and the correlating information contained in Exhibit 

DB/DPD-28, as reviewed, modified and adopted by the State, which should be 

provided to defendant and counsel in discovery.  There should be no 

sentencing of a defendant where the State seeks imposition of an enhanced 

sentence until that process has been completed. 

This court is aware that in some very limited circumstances, such as 

revealed in the  matter, where there is no record in the 

database of an attempt to obtain breath samples from a defendant, there may, 

or may not be, discovery available to assist the court in determining whether or 

not an enhanced sentence should be imposed, but the burden remains on the 

State to establish, beyond a reasonable doubt, that the enhanced sentence is 

warranted. 

C.  In circumstances where a defendant files an application seeking post-

conviction relief based on the Court s ruling in Cassidy, contending he or she 

was tested on an Alcotest Instrument calibrated by Sergeant Dennis that 

produced an evidential BAC reading, the defendant should be provided 

discovery access to Exhibit S-152 under a protective order, and access to 

Exhibit DB/DPD-28 (as reviewed, modified and adopted by the State), as well 

as other available discovery relating to the DWI charge and conviction.  That 
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information will provide the court considering the application for post -

conviction relief with information on which to base its decision.        

D. With respect to additional notification to those individuals 

identified as providing breath samples on Alcotest Instruments calibrated by 

Sergeant Dennis that resulted in an evidential BAC reading, this court finds the 

suggestions by State as being most persuasive. 

First, there has been no evidence of testimony presented identifying a 

database or repository, governmental, public or otherwise, that cold be 

accessed and searched that would provide a guarantees or assurances that 

updated addresses could be obtained to facilitate yet another mailing of 

notification letters.  This court is satisfied the State has exercised reasonable 

diligence, given the available resources, in attempting to secure addresses for 

those individuals identified as having been requested to provide breath samples 

on an Alcotest Instrument calibrated by Sergeant Dennis, where an evidential 

BAC reading was obtained. 

The only other notable possibility would be to implead the Motor 

Vehicle Commission and consider directing it to conduct a search for current 

addresses in its database for all identified Cassidy-affected defendants.  As has 

been discussed, there has been no testimony or evidence that this approach is 

viable, or even possible. 
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Certainly, the State has expressed a willingness to mail the second, post-

Cassidy notification letter to the addresses secured by the AOC for some of 

those potentially-affected defendants who had been omitted from Exhibit S-90 

(also Exhibit S-148), and consequently omitted from both Exhibits S-91 and S-

83.  See Exhibit S-170(F).  That should be accomplished. 

As noted, it is recommended that the State conduct a review of Joint 

Exhibit BD/DPD-28 to assure it contains all calibration documents on Alcotest 

Instruments calibrated by Sergeant Dennis and create a mirror PDF list, 

modified of not, depending on the results of that review.  It is recommended 

that State-created PDF file be made publicly available on the websites of the 

Attorney General, the NJSP, and the AOC, following issuance and publication 

of an explanatory press release and Notice to the Bar and Public. 

It is recommended that the Court require the State to make the Excel 

Spreadsheet contained in Exhibit S-152 available, through a Protective Order 

that ensures confidentiality of private, identification information, for access by 

Municipal Courts, Superior Courts, Prosecutors, Public Defenders, Defense 

Counsel and unrepresented Cassidy-affected defendants when either post-

conviction relief or enhanced sentencing is sought.  Upon a defendant being 

identified as an individual potentially affected by the Court s decision in 

Cassidy this will allow access to the calibration information contained in Joint 

921 



370 
 

Exhibit DB/DPD-28, as modified and adopted by the State, that will determine 

whether the identified Alcotest Instrument was calibrated by Sergeant Dennis. 

As noted, this court additionally recommends that the press release 

suggested by the State be issued by the Attorney General s Office, with similar 

press releases issued by each County Prosecutor s Office, and Notice to the 

Bar and Public be issued by the Court, all of which should be placed on their 

respective websites. 

This court finds these recommendations, given the limitations discussed 

and available resources, will be the best methods of further identifying 

individuals potentially affected by the Cassidy decision. 

Finally, this court is thankful to all counsel for their assistance, 

dedication, and suggestions throughout these proceedings. 

 
 

APPENDIX II  EXHIBITS 
 
Exhibit No. Description 

    S-1 Emails dated 10-09-15 between SFC Snyder and Sergeant 
Dennis concerning calibrations; and Email dated 12-01-15, 
from Lieutenant Roberto Tormo to Captain Brendan 
McIntyre, Bureau Chief, and Matteo Russo, Re: Marc 
Dennis, attaching an Interoffice Communication dated 12-1-
15 from Lieutenant Tormo to Major D. Acevedo, 
Commanding Officer, Special Investigations Section, copy to 
Captain McIntyre, advising that SGT Dennis did not 
properly conduct re-calibrations on certain Alcotest 
Instruments.  
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    S-2 Email, dated 9-22-16, from DAG Robyn Mitchell to 
representatives of County Prosecutors  Offices concerning 
conference call that day confirming Director of Criminal 
Justice Honig s request a Special master be assigned to 
handle all cases arising from the allegations against Sgt 
Dennis with recommendations, and follow-up emails relating 
to notification concerning defendants incarcerated relating to 
convictions based on BAC readings from Alcotest 
Instruments calibrated by Sergeant Dennis.  

   S-3 8-10-17 Email from Steven Somogyi to Assistant AG Robert 
Czepiel, copy to Steven Bonville, Jennifer Perez, Tina 
LaLena, DAG Robyn Mitchell, attaching Excel spreadsheet 
containing the defendant address information sought 
pursuant to 7-13-17 Case Management Order of Special 
Master, Judge Joseph Lisa.  

   S-4 11-30-18 Email concerning draft of notification letter  
   S-6 Email Chain dated 1-13-23 concerning notification letters.  
   S-7 11-5-08 letter from AG Anne Milgram to Col. Joseph R. 

Fuentes, Superintendent of the NJ State Police, approving 
Trooper II Marc W. Dennis #5925 as a duly certified Breath 
Test Coordinator/Instructor,  effective immediately, 
attaching a copy of his certification card dated 11-5-2008 

   S-8 Emails in December 2018 concerning second form 
notification letters to be mailed by County Prosecutors  
Offices, DAG Mitchel asked, Please keep any of the letters 
that might be returned to you so that we can show we did 
attempt to notify these individuals, should the issue arise.   

   S-10 Email, dated 12-21-18, from Monmouth Country Assistant 
Prosecutor Monica Do Outeiro to DAG Robyn Mitchell 
advising her that the Cassidy notification letter went out to 
all affected Monmouth County defendants yesterday, noting 
over a thousand letters were returned as undeliverable for 
various reasons, and were saved, and her Office will be 
posting notification on its website and social media accounts. 

   S-11 Emails in December 2018 and January 2019, between DAG 
Mitchell and Steven Somogyi, concerning Excel 
Spreadsheets of addresses of potentially-affected defendants   
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   S-13 Emails dated 1-7-19, between Annmarie Taggart, Assistant 
Attorney General, Counsel to the Director of DCJ, and 
Robyn Mitchell, concerning the Cassidy website.  

   S-14 Emails in January 2019, between DAG Robyn Mitchell and 
Holly Lees, AG Senior Management Assistant, concerning 
notification letters following the Court s decision in Cassidy. 

   S-15 Emails in February 2019, between DAG Mitchell and SFC 
Thomas Snyder concerning Excel Spreadsheet of all Solution 
Changes.  

   S-17 Emails concerning mailing of second notification letter.  
   S-18 Emails between DAG Mitchell, SDAG Czepiel, and Steven 

Somogyi in July and August 2017 concerning obtaining 
addresses for the defendants identified as having been 
requested to provide breath samples on Alcotest Instruments 
calibrated by Sergeant Dennis, as contained in the Exhibit S-
91 Excel Spreadsheet.  

   S-20 This is a copy of the State s Motion in State v. Cassidy, 
dated July 27, 2017, requesting the Supreme Court to issue a 
Directive requiring the State to provide notice to the 20,667 
individuals referenced in the State s Motion to appoint a 
Special Master in State v. Cassidy. 

   S-21 This is a copy of the Amicus New Jersey State Bar 
Association s response to the State s motion for appointment 
of a Special Master, dated August 4, 2017. 

   S-24 9-26-17 and 9-27-17, emails from DAG Robyn Mitchell to 
the Ocean County Prosecutor s Office, the Somerset County 
Prosecutor s Office, and the Monmouth County Prosecutor s 
Office, attaching Excel Spreadsheets containing the names 
and addresses of individuals, in those counties, who provided 
breath samples on Alcotest instruments calibrated by 
Sergeant Marc Dennis between 2008 and 2016, asking each 
Office to send the Sgt. Dennis notice letter  sent to them on 
9-26-17, mailing same by not later than 12-15-17 and to keep 
any of the letters that might be returned as undeliverable.  

   S-25 Letter from Mr. Czepiel to Sharon A. Balsamo, Esq, General 
Counsel for the State Bar dated 9-6-17 (advising that the 
County Prosecutors Offices will provide individual notice to 
the more than 18,000 individuals whose last-known 
addresses, as found by the ATS system, provided by the 
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AOC before 12-15-17 and with regard to those individuals 
whose addresses were not identified by the AOC through 
ATS, the State will continue to work with the AOC to find 
their last known address, and enclosing a copy of the notices 
to be sent) and dated 9-25-17 (stating he was aware of the 
State bar s objection to the letter but would be sending the 
version of the letter sent in the 9-6-17 correspondence). 

   S-26 This contains several pages of a chart submitted by the State 
of the municipalities and counties in which Sergeant Marc 
Dennis performed solution changes  on Alcotest instruments. 

   S-27 This is a certification of DAG Robyn B. Mitchell dated 9-16-
22 setting forth the procedure utilized to determine the 
identity of defendants potentially-affected by the Court s 
decision in State v. Cassidy; discussing the Alcotest Inquiry 
System; setting forth the notices sent to identified 
potentially-affected defendants; and development of the 
Excel spreadsheet of Solution Changes between 11-1-08 and 
1-9-16 from every evidential Alcotest in New Jersey; and 
contains exhibits setting forth the calibration records of 
Sergeant Marc Dennis in Middlesex, Monmouth, Ocean, 
Somerset, Union, Burlington, Cape May, and Mercer 
Counties. 

   S-28 Contains handwritten notes of Robyn Mitchell of her 
telephone conversation with Thomas Snyder and Salvatore 
DeGirolamo of the State Police, dated 2-8-19, concerning 
Solution Changes between November 2008 and December 
2015 and seven pages of Solution Change records Updated 
on 10-31-18  

   S-30 This exhibit is noted by the State to contain a DAG Mitchell 
Mark-up of Mr. Gronikowski s list and of towns and 
counties 

   S-31 Initial Report of Special Master Robert A. Fall, J.A.D. in 
State v. Cassidy dated June 21, 2019. 

   S-32 (1) Letter from Elie Honig, Director of the AG Division of 
Criminal Justice to Judge Grant, Administrative Director of 
the Courts, dated September 19, 2016, requesting the 
appointment of a Special Master as a result of criminal 
charges being filed against Sergeant Marc Dennis; (2) Letter 
from Robyn Mitchell to Robert A. Fall, J.A.D. Special 
Master appointed following the Court s decision in State v. 
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Cassidy, dated September 16, 2022, addressing the August 
31, 2022 Case Management Order issued, sending the court 
and counsel of record (a) a copy of the 9-19-16 letter; (b) the 
county-by-county listing of the 20,677 individuals referenced 
in the State s letter to Judge Grant dated 9-19-16;(c)  a 
spreadsheet of the 20,677 potentially-affected defendants; 
and Robyn Mitchell s 9-16-22 certification. 

   S-33 Copy of the Order entered by Judge Fall on January 19, 
2023, analyzing the records required to be supplied by the 
State for in camera inspection in the court s December 27, 
2022 Order relating to personnel records of Sergeant Marc 
Dennis. 

   S-34 This is designated by the State as a New Jersey State Police 
Alcotest Calibrating unit new standard solution report dated 
10-6-15 from Asbury Park signed by Sergeant Dennis. 

   S-36 This contains a receipt dated 2-14-19 by Robyn Mitchell, 
received from The New Jersey State Police, of a CD-R 
containing Excel Spreadsheet with Data Downloads and 
Solution Change Reports from the Alcotest Inquiry System 
entitled, 20190124 containing certified test records 11-1-08 
through 1-9-16,  and one thumb drive containing Excel 
Spreadsheets with Data Downloads and Solution Change 
Reports from that same Alcotest Inquiry System.  This 
exhibit also contains a copy of an email from Thomas Snyder 
of the State Police to Robyn Mitchel dated 1-18-19 
concerning fulfillment of the request for those documents  
this exhibit also includes another copy of a portion of the 
handwritten notes set forth in Exhibit 28. 

   S-40 Several letters of inquiry in October and November 2017 to 
Monmouth County Prosecutor s Office from attorneys 
representing defendants receiving first notification letters or 
otherwise aware of the Alcotest/Sergeant Dennis matter, and 
replies by that Office. 

   S-41 Certification of Donna Prestia, Chief Clerk of Ocean County 
Prosecutor s Office, dated 1-5-23, with exhibits, stating the 
first notification letter was mailed to 310 potentially-affected 
defendants on 10-2-17 to those addresses on an Excel 
Spreadsheet provided by the AG s Office, with 
approximately 73 letters being returned, of which 17 had 
forwarding addresses, which were then re-mailed.  The 
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certification states that on 12-19-18 326 second-notification 
letters were mailed to potentially-affected defendants, using 
the same Excel Spreadsheet, noting that the discrepancy 
between 310 and 326 is that there may have been duplicate 
letters that were mailed as several defendants had more than 
one DWI during the Cassidy timeframe.   Of those mailed, 
82 were returned as undeliverable, 13 of which had 
forwarding addresses, and new letters were sent to them 
between 1-4-19 and 1-9-19. 

   S-42 List of municipalities and counties where Sergeant Marc 
Dennis calibrated Alcotest instruments. 

   S-43 Email dated 12-28-22, between William Gronikowski of the 
IT Bureau of NJ State Police and SFC Kevin Alcott 
concerning Solution Change Records for all Alcotest 
Instruments from 12/1/2005 to 12/31/2017, Mr. Gronikowsi 
stating his expanded the search by a month on each side of 
the requested date range, resulting in creation of an Excel 
Spreadsheet with two sheets, the first containing 65,000 
Solution Changes, the other about 44,000 Solution Changes, 
which became Exhibit S-116.  

   S-44 Certification of Monica do Outeiro, Assistant Prosecutor 
Monmouth County, dated 1-17-23, with 6 exhibits thereto, 
outlining the procedure taken by that office in mailing the 
notification letters.  

   S-45 Set forth as Discovery Burning Summary  provided as 
Computer Code for Search Spreadsheet of all Alcotest test 

2008 through 2015. 
   S-47 These are copies of letters, dated January 23, 2023, from the 

Middlesex County Prosecutor s Office to addressees.  The 
Discovery Burning Summary  states these are Middlesex 

County First Notice Letter  and  a review of the content 
clearly indicates they would have been letter sent in 2017, 
HOWEVER, the DATE  listed on each letter is clearly in 
ERROR. 

   S-49 Email and letter from DAG Thomas Clark to Judge Fall 
concerning extension of discovery time period. 

   S-50 January 17, 2023 Order of Judge Fall on application for 
reconsideration of discovery ordered and scheduling. 

   S-51 January 17, 2023 Letter Opinion of Judge Fall.  
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   S-52 (1) Email 10-21-22 from DAG Clark to Judge Fall, enclosing 
letters concerning discovery requests of Thomas Zingis and 
on applications of NJ State Bar and Public Defender for 
Amicus admission; (2) Email 12-6-22 from Judge Fall to all 
counsel of record sending 10-21-22 email from DAG Clark 
to all counsel; (3) Email 12-6-22 from Jeffrey Evan Gold, 
Esq. to Judge Fall, advising of his representation on behalf 
of the NJ State Bar; and (4) Email 11-6-22 from Judge Fall 
to Jeffrey Gold, Esq., and all counsel and court staff 
regarding Mr. Gold s appearance via Zoom. 

   S-53 Email 12-27-22, from Judge Fall to all counsel and Mr. 
Somogyi attaching December 27, 2022 Order for Discovery 
and Case Management Conference and Plenary Hearing 
Scheduling; (2) 1-17-23 email from Susanna J. Morris, Esq., 
AOC Counsel, concerning provision of information from Mr. 
Somogyi set forth in the 12-27-22 Order, with copy of that 
Order attached. 

   S-54 Alcotest Records with Matching Tickets in ATS for all 
municipalities and counties, prepared by AOC. 

   S-55 Matching addresses provided by the AOC with a copy of 
July 14, 2021 notification letter from Judge Fall outlining 
State v. Cassidy decision, creating of and access to 
Cassidy/Alcotest website with form to be completed and 
filed seeking post-conviction relief, and right and procedure 
to seek counsel representation through Public Defender. 

   S-57 Certification of Barbara Nolasco, Administrative Supervisor 
3 with the State of New Jersey Judiciary, dated 1-23-23,  
proof of mailing of July 14, 2021 notification letter. 

   S-58 Email 1-17-23 Judge Fall to all counsel of record sending, 
January 17, 2023 Opinion. 

   S-59 August 31, 2022 Case Management Order issued by Judge 
Fall. 

   S-61 December 5, 2022 Order granting applications to appear as 
Amicus Curiae to NJ State bar and Office of the Public 
Defender, Scheduling a Case Management Conference, and 
Argument on Discovery Applications. 

   S-63 1-19-23 Email from Judge Fall to all counsel sending 
January 19, 2023 Letter Opinion and Order on Documents 
Submitted by the State for In-Camera Inspection. 
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   S-64 Letter from DAG Thomas Clark, Esq., to Judge Fall dated 
January 9, 2023 concerning the State s position on the 
additional discovery request. 

   S-66 January 17, 2023 transmittal letter from DAG Clark to Judge 
Fall, copies to counsel of record, sending Personnel 
Records  of Sergeant Marc Dennis. 

   S-67 Emails and letter from DAG Thomas Clark, Esq., dated 1-
12-23, to Judge Fall and counsel of record concerning 
request of submission of Personnel Records  of Sergeant 
Marc Dennis for in camera review and Judge Fall s response 
concerning same. 

   S-68 Email and State s Motion for In-Camera Review of 
Personnel Records  of Sergeant Marc Dennis dated 1-12-

23. 
   S-69 Email and letter from Jeffrey Evan Gold, Esq. dated 1-16-23 

in opposition to State s Motion for In Camera review. 
   S-71 Email and January 3, 2023 Letter Brief from DAG Thomas 

Clark, Esq. to Judge Fall, copies of all counsel concerning 
motion for reconsideration of December 27, 2022 Oder for 
Discovery. 

   S-73 January 25, 2023 Certification of Michele C. Buckley, 
Assistant Union County Prosecutor, setting forth procedure 
for mailing of first and second Notification Letters to  
potentially-affected defendants (See Exhibit 134 Amending 
this Certification) 

   S-74 Email 1-19-23 from William Gronikowski, IT Bureau of NJ 
State Police to DAG Thomas Clark, Esq., stating Attached 
is an email chain from SFC Alcott [dated 12-28-22], this 
email contained a spread sheet that was previously supplied 
to him.  I used that information to find the query that 
produced it.  That query was stored on out network drive that 
Bill Donahue kept other AlcoTest documentation.  I then 
updated the query with the new date range that was 
requested.   The referenced spreadsheet is attached to that 
email. 

   S-76A Excel Spreadsheet entitled Defendants who received notice 
letter from DCJ,  from  other counties: Total Matches 112, 
Partial Matches 5:  Burlington County  1 full match; Essex 
County  70 full matches, 3 partial matches; Hudson County 
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 1 full match; Hunterdon County  1 full match; Mercer 
County  39 full matches, 2 partial matches 

   S-78 1-18-19 Email from Thomas Snyder of the NJ State Police to 
DAG Robyn Mitchell, copy to Salvatore Degirolamo and 
Joseph Dellanoce concerning Solution Changes From 
Centralized Database , and an Excel Spreadsheet of all the 
solution changes in the database for the dates requested. 

   S-80 Email Chain: (1) 12-14-18 Robyn Mitchell to all county 
prosecutors sending Excel spreadsheet of names and 
addresses of all potentially-affected defendants; (2) 12-14-18 
email from Robyn Mitchell to Holly Lees sending the email 
she sent to the county prosecutors and additionally stating 
there were a couple of hundred Sgt. Dennis notice letters  

that we mailed because they were defendants who weren t 
arrested in one of the affected counties but who gave breath 
samples on  a Dennis-affected instrument. I will talk to you 
on Monday about getting the letters signed by Rob [Czepiel] 
and getting them out.  (3) 1-15-19 from Holly Lees to Robyn 
Mitchell, I just realized that I forgot to send this to you.  
I m sorry.  Here is the Excel spreadsheet that we used last 
time to mail our notice letters.   Contains copies of notice 
letters sent on 12-4-18 and on 1-24-19.  Also contains 
spreadsheets for all municipalities in counties identified as 
having potentially-affected defendants. 

   S-81A This contains (A): a copy of the 9-19-16 letter sent to Judge 
Grant, Administrative Director of the Courts from Elie 
Honig, Director of the Division of Criminal Justice following 
the filing of criminal charges against Sergeant Marc Dennis 
and stating the State has identified 20,677 individuals who 
provided evidential breath samples on those instruments.  
The attached thumb drive contains a county-by-county 
listing of these cases.   The letter also requests the Supreme 
Court issue a Notice to the Bar and appoint a Special Master.   
This exhibit also contains Excel Spreadsheets for each 
municipality and testing station in Middlesex, Monmouth, 
Ocean and Union Counties 

   S-81B Excel Spreadsheet entitled Middlesex_IndivDefts wo 
refusals and error messages , containing 4,963 Subject Rows 
of defendants and 21 Columns. 
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   S-81C Excel Spreadsheet entitled Monmouth_IndivDefts wo 
refusals and error messages  containing 9,402 Subject Rows 
of Defendants and 21 Columns. 

   S-81D Excel Spreadsheet entitled Ocean_IndivDefs wo refusals 
and error messages  containing 289 Subject Rows of 
Defendants and 21 Columns. 

   S-81E Excel Spreadsheet entitled Somerset_InvidualDefts wo 
refusals and error messages  containing 1,207 Subject Rows 
of Defendants and 21 Columns. 

   S-81F Excel Spreadsheet entitled Union_IndividualDefts wo 
refusals and error messages containing 4,806 Subject Rows 
of Defendants and 21 Columns. 

   S-82A This exhibit is another copy of the 12-14-18 email from 
Robyn Mitchell to Holly Lees, with attachments, and also 
contains a copy of the 12-4-17 and 1-24-19 Notification 
Letters sent by the Office of Attorney General to potentially-
affected defendants from Cassidy decision. 

   S-82B Excel Spreadsheet entitled Defendants who received notice 
letter from DCJ  in Counties other than the five primary 
Counties, containing Six (6) Sheets:  Sheet One - Total Full 
Address Matches, 113 Subject defendants; Partial Address 
Matches, 5 Subject defendants; Sheet 2  Burlington County 

 1 Full Address Match;  Sheet 3  Essex County  69 Full 
Address Matches; 3 Partial Address Matches; Sheet 4  
Hudson County  1 Full Address Match; Sheet 5  
Hunterdon County  1 Full Address Match; Sheet 6  Mercer 
County  38 Full Address Matches; 1 Partial Address Match 

   S-83 Excel Spreadsheet, entitled Spreadsheet from AOC All 
Addresses ATS Defendant Matches-full matches and partial 
matches to AG  prepared by the AOC of all addresses for 
potentially-affected defendants in the following Counties: 
Middlesex, 5,012 exact subject address matches and 215 
partial subject address matches, total of 336 Excel pages; 
Monmouth, 7,479 exact subject address matches and 432 
partial subject address matches, total of 510 Excel pages; 
Ocean, 299 exact subject address matches and 27 partial 
subject address matches, total of 24 Excel pages; Somerset, 
877 exact subject address matches and 52 partial subject 
address matches, total of 63 Excel pages; and Union, 4,464 
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exact subject address matches and 216 partial subject address 
matches, total of 300 Excel pages. 

   S-84 Excel Spreadsheet entitled Spreadsheet from 
AOC_Middlesex County Only  from the AOC containing 
identified addresses for potentially-affected defendants in 
Middlesex County municipalities, Sheet 1 containing 5,012 
exact address matches (321 Pages), and Sheet 2 containing 
215 partial address matches (15 Pages)  for a total of 5,227 
address matches 

   S-85 Excel spreadsheet entitled Spreadsheet from 
AOC_Monmouth County Only  from the AOC containing 
identified addresses for potentially-affected defendants in 
Monmouth County municipalities, Sheet 1 containing 7,479 
exact address matches (480 Pages), and Sheet 2 containing 
432 partial address matches (30 pages) for a total of 7,911 
address matches 

   S-86 Excel spreadsheet entitled Spreadsheet from AOC_Ocean 
County Only  from the AOC containing addresses for 
potentially-affected defendants in Ocean County 
municipalities, Sheet 1 containing 299 exact address matches 
(21 pages) and Sheet 2 containing 28 partial address matches 
(3 pages) for a total of 327 address matches 

   S-87 Excel spreadsheet entitled Spreadsheet from 
AOC_Somerset County Only  from the AOC containing 
addresses for potentially-affected defendants in Somerset 
County municipalities, Sheet 1 containing 877 exact address 
matches (57 Pages) and sheet 2 containing 52 partial address 
matches (6 Pages) for a total of 929 address matches 

   S-88 Excel spreadsheet entitled Spreadsheet from AOC_Union 
County Only  from the AOC containing addresses for 
potentially-affected defendants in Union County 
municipalities, Sheet 1 containing 4,464 exact address 
matches  (285 Pages)  and Sheet 2 containing 216 partial 
address matches (15 Pages) for a total of 4,680 address 
matches 

   S-89 Excel spreadsheet of municipalities in Burlington, Cape 
May, Mercer, Middlesex, Monmouth, Ocean, Somerset and 
Union Counties where Sergeant Marc Dennis calibrated 
Alcotest instruments. 
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   S-90 Excel spreadsheet entitled Spreadsheet Received from 
NJSP_27,833 subject records,  received from the New Jersey 
State Police by the Division of Criminal Justice in the 
Attorney General s Office, containing 27,833 names of 
potentially-affected defendants. 

   S-91 Excel spreadsheet entitled Spreadsheet all Counties_wo 
refusals and error msgs_20,667  of all defendants without 
breath-sample refusals consisting of 20,666 defendants. 

   S-92 Excel spreadsheet entitled, Spreadsheet_All 
SolutionChanges_11-1-08 thru 01-9-16  of all Solution 
Changes and calibrations statewide on Alcotest instruments 
made from 11-1-08 to 1-9-16, containing 68,449 rows for 
each solution change occurring in all Alcotest Instruments in 
New Jersey during that period, with 130 Columns (Fields of 
Information, Columns  AS through AV  indicating the 
identity of the Operator performing each solution change. 

   S-94 Email from Carmen Acevedo of the Division of Criminal 
Justice to representatives of all County Prosecutors  Offices 
in New Jersey attaching a Memorandum from Supervising 
DAG Robert Czepiel dated 12-1-17 updating the status of the 
State v. Cassidy litigation. 

   S-95 12-1-17 memorandum from DAG Analisa Sama Holmes to 
all County Prosecutors, the Director of DCJ, and Colonel 
Callahan, Acting Superintendent of NJ State Police attaching 
a copy of the Memorandum updating the status of the State 
v. Cassidy litigation (portion redacted) 

   S-96 12-1-17 memorandum from Supervising DAG Robert 
Czepiel to all County Prosecutors and all County Municipal 
Prosecutor Liaisons attaching a 11-3-17 letter he sent 
concerning allegations against Sergeant Marc Dennis, and 
attaching an Order dated 11-2-17 granting a stay an Order 
dated 11-28-17 supplementing that Order and outlining steps 
taken by the AG s Office 

   S-97 11-3-17 memorandum to all County Prosecutors setting forth 
allegations against Sergeant Marc Dennis and outlining 
procedures taken by Special Master Judge Joseph Lisa 

   S-98 Copy of Order issued by Special Master Judge Lisa dated 11-
2-17 staying certain proceedings 
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   S-99 Certification of Special DAG Robert Czepiel dated 10-17-17 
in support of the State s motion for a stay 

   S-100 Copy of Order dated 11-28-17 by Special Master Judge Lisa, 
supplementing the 11-2-17 Order 

   S-101 Copy of letters dated 12-6-17 from Supervising DAG Robert 
Czepiel to County Prosecutors  Offices in Essex, Atlantic, 
Cape May, , Cumberland, Ocean, Sussex, Union, and Warren 
Counties enclosing thumb drives containing a master list of 
every individual identified as having provided a breath 
sample on a Dennis-calibrated Alcotest instrument; an Excel 
spreadsheet containing a list of individuals for whom the 
AOC was able to find a last known address of those 
individuals; and a list of municipal codes throughout the 
State.  The letter asks County Prosecutors to work with on 
identifying any affected cases in their County.   Also 
attached is the list of municipal codes. 

   S-102 Calibration records of Sergeant Marc Dennis for 
municipalities in Middlesex County 

   S-103 Calibration records of Sergeant Marc Dennis for 
municipalities in Monmouth County 

   S-104 Calibration records of Sergeant Marc Dennis for NJ State 
Police Barracks Hamilton, Fort Monmouth, Cranbury, 
Holmdel, Carteret Marine, North Wildwood, Monmouth 
Station, Point Pleasant, Red Lion, Somerville 

   S-105 Calibration records of Sergeant Marc Dennis for 
municipalities in Ocean County 

   S-106 Calibration records of Sergeant Marc Dennis for 
municipalities in Somerset County 

   S-107 Calibration records of Sergeant Marc Dennis for 
municipalities in Union County 

   S-110 email dated 2-7-23 from Robert Scaliti of the Middlesex 
County Prosecutor s Office to DAG Thomas Clark, attaching 
a sheet, stating This document has the number of the 
counted returned Cassidy notification letters I counted.   The 
attachment lists 818 returned letters from the 2017 mailing 
and 1,106 returned letters from the 2019 mailing. 

   S-111 Email from Francine Mondi of the Middlesex County 
Prosecutor s Office dated 2-7-23, sending an email dated 1-
22-19 from Diane Johnson of the Middlesex County 

934 



383 
 

Prosecutor s Office to Andrea Kolody of that office with a 
copy to Francine Mondi and Daniel Guerrero of that office 
stating Below is a script to use in case you receive any calls 
regarding the DWI letters that were sent.  Last year Francine 
was inundated with calls so Brian developed this script to 
use again this year.  The script states: Please be advised that 
aside from the letter you received, you can check our website 
. . . for further information.  The Middlesex County 
Prosecutor s Office cannot provide any legal advice 
concerning either State v. Cassidy or Sgt. Marc Dennis.  You 
must contact your own attorney.  Thank you.  

   S-112 This exhibit is a copy of the transcript of a Case 
Management Conference conducted by Special Master Judge 
Joseph F. Lisa on July 13, 2017 in State v. Cassidy 

   S-113 This exhibit is a copy of Case Management Order I issued by 
Special Master Judge Lisa dated July 13, 2017 

   S-114 This exhibit is a copy of the transcript of a Case 
Management Conference conducted by Special Master Judge 
Lisa on August 17, 2017 in State v. Cassidy 

   S-115 This exhibit is a copy of Case Management Order II issued 
by Special Master Judge Lisa dated August 17, 2017. 

   S-116 Excel Spreadsheet created by William Gronikowski of New 
Jersey State Police. entitled Records11012005_01312018,  
containing all solution changes on Alcotest Instruments 
between 11-1-05 and 1-31-18, containing 64,999 lines on 
Sheet 1, one for each Alcotest Instrument (17,501 Pages), 
and 41,413 lines on Sheet 2 (11,159 Pages) for a total of 
(28,652 Pages) 

   S-117 Spreadsheet entitled Alcott.Copy of Zingis Project 
Spreadsheet 2-2-23  created by SFC Kevin Alcott of the 
New Jersey State Police, color-coded as follows:  Yellow: 
Solution Change not sequential after linearity test; Green: 
Documents Found; Red: Documents Not Found; and Blue: 
Documents Found But Not Complete  contains 1,328 
Solution-Change lines all solution changes and calibrations 
performed by Sergeant Marc Dennis, containing 1,329 lines 
and 131 Columns (Fields) of information as to each Solution 
Change, columns AT through AW setting forth the name of 
the Operator who performed the Solution Change, based on 
the actual calibration documents provided on Thumb Drive 
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#4 under cover letter 2-7-23  This is a color-coded 
spreadsheet  as per the State s 2-23-23 Letter, line 458 is 
not correctly colored  while Column B should be in orange, 
the rest of that line should be in green, not orange. 

   S-118 ALCHO TEST RECORDS WITH MATCHING TICKETS 
IN ATS  .pdf file, obtained from the Administrative Office 
of the Courts. 

   S-119 Additional Calibration Records, concerning Alcotest 
Instrument ARWA-0178, located in Linden Township  
inadvertently omitted from Dennis Calibration Records 
contained on Thumb Drive #4, see Exhibit 107 

   S-120 These are additional records concerning solution changes 
and calibrations of Alcotest Instrument ARWA-0178, located 
in Linden City, accompanied by a single page inventory of 
those records  should be considered part of the Dennis 
Calibration records delivered on Thumb Drive #4 delivered 
by transmittal letter dated 2-7-23. 

   S-121 Two (2) Breath Testing Instrumentation Service Report  
documents concerning Alcotest Instrument ARUL-0055, 
located at New Jersey State Police Station in Cranbury, New 
Jersey  the calibration of 5-16-11 does not appear on the 
Spreadsheet of All Solution Changes from 11-01-08 

through 1-09-16 because that Instrument failed to upload one 
solution change file from 5-31-2011 due to an error code, 
and returned to Draeger for repairs.  Draeger replaced the 
microprocessor and the digital copy of this solution change 
file was then permanently lost. The 6-16-11 calibration does 
appear on that spreadsheet at line 25347.  Filtering the 
spreadsheet by the instrument serial number discloses that 
the prior listed calibration was performed on 2-7-2011 (see 
Row 22134) 

   S-122 Calibration records of Sergeant Marc Dennis, concerning 
Alcotest Instrument ARWE-0019 located at Winfield 
Township 

   S-123 Calibration records of Sergeant Marc Dennis, concerning 
Alcotest Instrument ARXA-0056, located at Long Branch 
City 
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   S-124 Calibration records of Sergeant Marc Dennis, concerning 
Alcotest Instrument ARXB-0072, located in Tinton Falls 
Township 

   S-125 Supplemental Certification of Deputy Attorney General 
Robyn Mitchell, with Exhibits, dated March 1, 2023 

   S-126 Revised, color-coded spreadsheet, entitled Zingis Project 
Spreadsheet 2-24-2023,  prepared by SFC Kevin Alcott of 
the New Jersey State Police showing all calibrations and 
solution changes by Sergeant Marc Dennis  replaces the 
color-coded spreadsheet provided in Exhibit 107 

   S-128 Excel Spreadsheet Excel Spreadsheet Notes, entitled Alcott 
Sorted Spreadsheet Received From NJSP_27833 subject 
records  prepared by New Jersey State Police SFC Kevin 
Alcott, SQL Sheet containing 27833 lines sorted by Alcotest 
Instruments with 21 Columns of information, with columns 
for serial number of each instrument; calibration date; 
location of instrument; last name, first name and middle 
initial, date of birth, age, gender, weight, height and driving 
license number, and issuing state of each person tested; the 
case number; summons number; arrest date, time, and 
location; final error, if any; and End Result.  Column C, 
Calibration Date  has those columns colored-coded in RED 

indicating Alcotest Instruments Not Calibrated by Sergeant 
Dennis (436)  and color-codes in GREEN for those Alcotest 
Instruments calibrated by Sergeant Dennis SQL Statement 
Sheet is the Query Code used to extract that information, 

   S-129 Excel Spreadsheet  entitled Álcott Spreadsheet Received 
from NJSP_27,833 subject records, with 21 Columns 
(Fields) of Information with Column C, Calibration Date  
color-coded in Green for Calibrations performed by Sergeant 
Dennis and color-coded in Red for Calibrations not 
performed by Sergeant Dennis, 

   S-130 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARWJ-0019 located in North 
Plainfield Police Department 

   S-131 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARWM-0086 located in Ocean 
Township Police Department 
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   S-132 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARXA-0061 located in 
Shrewsbury Police Department 

   S-133 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARWM-0041 located in South 
Bound Brook Police Department 

   S-134 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARWF-0403 located in West 
Long Branch Police Department 

   S-135 Excel Spreadsheet of calibration information from Alcotest 
Instrument Serial Number ARUL-0058 located in Westfield 
Police Department 

   S-136 March 2023 Affidavit of William Gronikowski, Supervisor, 
Information Technology, New Jersey State Police, with 
attached Exhibits. 

   S-137 3-6-23 Affidavit of William Donahue, retired civilian 
employee of New Jersey State Police, last job title, 
Supervising Management Improvement Specialist 
(Programming Unit Head), Information Technology with 
attached Exhibits. 

   S-138 Amended Certification of Suzanne Musto, dated 2-13-23, 
Secretary at Somerset County Prosecutor s Office, 
concerning Cassidy notification letters, with attached Exhibit 
of sample notification letter dated 9-6-17, and 9-26-17 email 
from DAG Robyn Mitchell to Somerset County Assistant 
Prosecutor Anthony Parenti with attached Excel Spreadsheet 
of names and addresses of defendants in Somerset County 
who provided breath samples on Alcotest Instruments 
calibrated  by Sergeant Marc Dennis 

   S-139 Certification of Francine Mondi, undated, Administrative 
Assistant in Appellate Unit of Middlesex County 
Prosecutor s Office, concerning notification to Cassidy-
affected defendants. 

   S-140 Amended Certification of Michele Buckley, dated 3-8-23, 
Assistant Union County Prosecutor, amended certification 
contained in Exhibit 73. 

   S-141 Letter from DAG Thomas Clark to the Court and all Counsel 
of Record concerning affected defendants in Hudson County, 
with attached Exhibit, two pages entitled Alcho Test 
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Records with Matching Tickets in ATS,  and copy of 2-page 
email from Steven Somogyi to Thomas Clark dated 3-6-23 

   S-142 1-24-23 Email from Steven Somogyi to the Court and to all 
Counsel of Record attached a copy of the Alcho Test 
Records With Matching Tickets in ATS  for defendants in 
all municipalities, prepared by the Administrative Office of 
the Courts based on the list sent to Director Grant by the 
Office of Attorney General. 

   S-144 Email to the Court and all Counsel of Record from DAG 
Rachuba attaching two form Cassidy notification letters from 
the Union County Prosecutor s Office as additional 
attachments to Assistant Union County Prosecutor s 
Amended Certification dated 3-8-23 

   S-145 Email to the Court and all counsel of Record containing 
Certification of Charles Prather, dated 3-13-23, an 
independent contractor working for the AOC concerning 
preparation of the spreadsheet of matching Alcotest 
Addresses from ATS records of AOC on Subject Defendants 
contained on Excel Spreadsheet received by AOC from the 
DCJ 

   S-146 Judiciary Cassidy website. 
   S-147 Handwritten Notes by DAG Robyn Mitchel concerning CD-

rom containing spreadsheet received by DAG Robyn 
Mitchell from New Jersey State Police (NJSP) containing 
27,833 subject lines and 21 columns identified by NJSP as 
names of defendants who provided breath samples on 
Alcotest Instruments calibrated by Sergeant Marc Dennis. 

   S-148 Excel Spreadsheet entitled 5925_Spreadsheet_ Final.xslx,  
sent to DAG Mitchell at DCJ from NJSP, containing 27,833 
lines (including title of column) and 21 Columns identified, 
as names of defendants who provided breath samples on 
Alcotest Instruments calibrated by Sergeant Marc Dennis, 
including some subjects who refused to provide breath 
samples and some control test failures. This is the same as 
Exhibit S-90. 

   S-149 Copies of emails between William Gronikowski and SFC 
Kevin Alcott of NJSP concerning the search for records 
relating to . 
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   S-150 Excel Spreadsheet entitled, Subjectsfrom12262009 
_12282009  that William Gronikowski of NJSP delivered to 
Kevin Alcott of NJSP containing a search of records between 
December 26, 2008 and December 28,  2008 of defendants 
providing breath samples on Alcotest Instruments in New 
Jersey, containing 363 lines (including title of column) and 
Columns of information, A through KZ, 

   S-151 Excel Spreadsheet entitled, Records11012004_ 12312022  
containing 147,482 subject records, by Alcotest Instrument, 
and 128 Columns (Fields) of information, placed by William 
Gronikowski of the NJSP on the New Jersey State Police 
computer network at the request Sergeant Alcott of the NJSP 
in February 2023 consisting of calibration and solution 
changes of all Alcotest Instruments, from November 1, 2004 
through December 31, 2022, Column H  stating the 
Calibration Date, Column Q  the Solution Change Date, 
and Columns AO through AR  the identity of the Operator 
performing those functions. 

   S-152 Excel Spreadsheet entitled, Subjectsfrom11052008 
_06302016  containing 236,664 subject records from 
November 5, 2008 through June 30, 2016, of all subject 
defendants tested, with the same 20 columns as appearing in 
the original spreadsheet that the NJSP delivered to the 
Division of Criminal Justice with the Office of the Attorney 
General in 2016, as required by the March 29, 2023 Order 
entered by the Special Master. 

   S-153 Certification of Holy Lees, employee of the Division of 
Criminal Justice concerning mailings sent to defendants. 

   S-154 Contains 760 email items, consisting of message, or chains 
of messages, concerning the daily or weekly itinerary of 
Sergeant Marc Dennis covering the period November 20, 
2009 through October 7, 2015, which were retrieved from 
archived records of the NJSP. 

   S-155 An email chain from the NJSP dated 4-12-23 concerning the 
search concerning the spreadsheets testified by William 
Donahue he created entitled 5925_Spreadsheet_Final.xlsx  
and 20190124CerttestsRecs11-01-08thru1-09-16.  

   S-156 Certificate dated March 14, 2023, from Drager, certifying 
Kevin Alcott as successfully completing two-day Draeger 
Safety Diagnostic, Inc. Alcohol Coordinator Training Course 
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on the New Jersey specific Alcotest 7110 MKIII-C, 
qualifying him as an Operator Trainer and Maintenance 
Technician qualified to train and certify Operators in the 
proper use and operation as well as perform Preventative 
Maintenance on the Alcotest 7110 MKIII-C. 

   S-157 Certificate of Completion, dated 6-8-21 from Drager, 
certifying that Kevin Alcott successfully completed the two-
day Drager, Inc. Operator Training and Technician Course 
on the New Jersey-specific Draeger Alcotest 9510, certifying 
him as a qualified Operator Trainer and Maintenance 
Technician to train and certify Operators in the proper use 
and operation of the Drager Alcotest 9510 and to perform 
maintenance on same. 

   S-158 November 15, 2022 Drager Record of Attendance of Kevin 
Alcott regarding attendance at the two-day Licensed New 
Jersey Attorney and Expert Course on the New Jersey-
specific Drager Alcotest 9510. 

   S-159 Copy of email dated 4-17-23 from Thomas Russo, Esq of the 
AOC to DAG Clark stating A review of the AOC s records 
indicates that 35 mailings were returned as being 
undeliverable.  We should have a response re: the code issue 
by the end of this week.  

   S-160 Copy of State v. Tischio, 107 N.J. 504 (1987) 
   S-163 Copy of 10-21-08 Memorandum from SDAG Hester 

Agudosi, Chief of Prosecutors Supervision and Coordination 
Bureau to Attorney General Anne Milgram submitting a 
request by State Police Superintendent Fuentes for 
certification of Marc Dennis as a Breath Test 
Coordinator/Instructor. 

   S-164 Copy of 11/17/08 Memorandum from DAG John 
Dell Aquilo to Boris Moczula, Acting Director of DCJ 
attaching a copy of the final version of the letter signed by 
Attorney General Anne Milgram approving March Dennis as 
a Breath Test Coordinator/Instructor. 

   S-165 Copy of Memorandum, dated December 24, 2008, from 
DAG John Dell Aquilo to All Municipal Prosecutors 
Supervisors and All Municipal Prosecutors concerning 
available training by Drager Safety Diagnostics, Inc. to New 
Jersey licensed attorneys and experts. 
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   S-166 Copy of a print-out record from NJSP relating to DAG John 
Dell Aquilo concerning his certification as a Breathalyzer 
Instructor on dates ranging from 9/21/1979 to 4/15/2002. 

   S-167 Certification of DAG Robyn B. Mitchell dated 5-9-23 
clarifying that the name of the Excel Spreadsheet on the CD-
rom received from the NJSP labeled 
5925_Spreadheet_Final.xlsx  (Exhibit S-148) and Excel 

Spreadsheet provided by the State in discovery, named 
Spreadsheet Received from NJSP_28,833 subject 

records.xlsx (Exhibit S-90), are identical in content. 
   S-168 4/27/23 Email from Thomas Russo, Esq., counsel for the 

AOC, authored by Susanna J. Morris, Esq., counsel for the 
AOC, stating that a review of the AOC s records revealed 
that 13,618 notices were mailed to Cassidy-affected 
defendants on July 14, 2021; that of those, 2,844 notices 
were returned from the U.S. Postal Service to the AOC as 
being undeliverable; that 64 of those returned notices were 
re-mailed using a new address provided by the U.S. Postal 
Service, and. of those 64, 2 were returned to the AOC as 
being undeliverable; and 34  of those 64 notices were re-
mailed based upon the AOC support staff s belief that an 
incorrect zip code had been utilized and, of those 64, 25 
were retuned to the AOC as being undeliverable.  An Excel 
Spreadsheet is attached.  The AOC has also located several 
boxes of returned mailings in storage, but the exact number 
was unknown at the time of this email. 

   S-169 Transcripts of testimony of NJSP Sergeant Kevin M. 
Flanagan in State v. Chun hearing before Special  
Master Michael P. King, P.J.A.D., Retired, On Recall, on 
November 27, 2006, November 28, 2006, 
December 4, 2006, and December 5, 2006, the State being 
represented by DAG John J. Dell Aquilo. 

   S-170B Copy of an email from DAG Clark to Susanna Morris, Esq, 
and Thomas Russo, Esq., counsel for the Administrative 
Office of the Courts, dated 5-10-23, stating that 23 
defendants were identified during the Zingis hearings who 
provided breath samples on Alcotest Instruments calibrated 
by Sergeant Marc Dennis but were not included on the 
original Excel Spreadsheet provided by the New Jersey State 
Police to the Division of Criminal Justice (S-90 in evidence).  
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DAG Clark further stated 3 of the persons in that group 
received Notice based on other arrests, 2 did not produce a 
driver s license, 8 people did not have any reading for 
various reasons, or a reading of zero.  I attach an exhibit 
listing those instances.  DAG Clark then asked whether 
addresses could be extracted from the Automatic Traffic 
System (ATS) database for eleven of those defendants. 

   S-170C Copy of a reply email to DAG Clark dated 5-10-23 from 
Susanna Morris, Esq. stating she and Mr. Russo would 
review his email and get back to him 

   S-170D Copy of an email from DAG Clark to Susanna Morris, Esq. 
and Thomas Russo, Esq., dated 5-24-23, asking for an 
answer to his 5-10-23 email, and adding the names and 
driver s license numbers for three additional defendants.  
DAG Clark also stated: I separately sent Tom [Russo] 
noting that while he wrote an email to Judge Fall that [the] 
AOC originally (July 2021) mailed out 13,618 notices, [the] 
AOC only delivered 13,615 individual Notice letters that 
were sent out.  Is there an explanation for the discrepancy?  

   S-170E Copy of an email from Susanna Morris, Esq. to DAG Clark 
dated 6-1-23, stating in relevant part: Attached please find 
the address information that the AOC was able to locate for 
the individuals you provided to us in your May 24, and May 
10, 2023 emails.  As to your request for information 
regarding the discrepancy on the mailing, please note that the 
AOC has closely reviewed the matter, however, it cannot 
explain the reason with any degree of certainty the reason for 
the discrepancy in numbers concerning the mailed notices.  It 
can only speculate as to possible reasons, which, needless to 
say, would not serve any meaningful purpose in this matter.  

   S-170F A two-page list from the AOC, attached to the referenced 6-
1-23 email, concerning the results of the requested search of 
addresses for the defendants requested by DAG Clark.  The 
list contains information for twenty-three (23) defendants 
with the following columns of information: Defendant s 
name; Date of Arrest; Municipality of the Violation; Last 
Known Address; Case Adjudicated? (Y/N); Finding; Date 
Adjudicated. 

   S-171A Letter from DAG Clark to the Court, copies to all counsel, 
supplementing the State s May 1, 2023 Letter concerning the 
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testimony of Sergeant Kevin Alcott, stating that In 
connection with DB-7, a calibration record pertaining to 
Alcotest Instrument ARUL-0055, Sergeant Alcott has 
discovered that S-152, the Subject Record spreadsheet 
created by William Gronikowski, included inaccurate 
information on the arrest date for two rows, line 61343 

 and line 61346 . 
   S-171B Spreadsheet prepared by Sergeant Alcott on June 8, 2023 

highlighting in Yellow Row 40  and Row 37 
 

   S-172 Copy of Website of Helmer, Conley & Kasselman Law Firm 
   DB-1A Printout showing the 310 columns (fields) of data in the 

Alcotest Subject records database 
   DB-1B Printed (and attached end-to-end, 45 pages) to show 310 

columns of data in the Alcotest Subject Records Table with 
Yellow  highlight on the 290 columns not included in the 

Excel Spreadsheet submitted by the State in discovery. 
   DB-1C Printing of first 25 rows (and attached end-to-end, 3 pages) 

of the Excel Spreadsheet submitted by the State in discovery 
showing the 20 fields, or columns. 

   DB-2 Copy of Easel drawing showing two separate tables in the 
State s Alcotest Inquiry System: (1) Alcotest Subject 
Records; and (2) Alcotest Instrument Records. 

   DB-3 Printout showing the 310 columns (fields) called for by 
William Donahue in his SQL  query of Alcotest Subject 
records. 

   DB-4 Alcotest 7110 MKIII-C New Jersey State Police User 
Manual Operator  

   DB-5 Four Sample Alcohol Influence Reports. 
   DB-6 Copy of the Alcotest 7110 Calibration Record, signed by 

Marc Dennis on 6-10-09 as to Edison Township Alcotest 
Instrument ARLD-0012, which record nis not contained 
within the 68,450   spreadsheet utilized by the State to 
constitute the Cassidy List   identified by Thomas Snyder 
during his testimony. 

   DB-7 Copy of the Alcotest 7110 Calibration Record, signed by 
Marc Dennis on 5-16-11 as to Cranbury Township Alcotest 
Instrument ARUL-0055, which record is not contained 
within the 68,450   spreadsheet utilized by the State to 
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constitute the Cassidy List   identified by Thomas Snyder 
during his testimony. ( 

   DB-8 Copy of the Alcotest 7110 Calibration Record, signed by 
Marc Dennis on 3-26-13 as to Kean University Police 
Alcotest Instrument ARWC-0020, which record is not 
contained within the 68,450   spreadsheet utilized by the 
State to constitute the Cassidy List   identified by Thomas 
Snyder during his testimony. 

   DB-9 Copy of the Alcotest 7110 Calibration Record, signed by 
Marc Dennis on 7-15-13 as to Monmouth Station Alcotest 
Instrument ARWC-0064, which record is not contained 
within the 68,450   spreadsheet utilized by the State to 
constitute the Cassidy List   identified by Thomas Snyder 
during his testimony. 

   DB-10 Copy of S-90, State s Cassidy List,  utilized during cross-
examination of Thomas Snyder concerning D-6 through D-9. 

   DB-11 Copy of Case Management Order II issued by Cassidy 
Special Master Judge Lisa dated 8-17-17. 

   DB-12 Copy of State s Excel 5925_Spreadsheet_Final  (from 
State s Thumb Drive #8) containing 27,833 lines of data, 21 
columns (fields) 

   DB-13 Printed version of SQL query statement from DB-12 (Excel 
5925-Spreadsheet Final  with 19 serial numbers. 

   DB-14 Copy of State s Excel spreadsheet 
Subjectsfrom12262008_12282008  (from State s Thumb 

Drive #8 with 363 lines on 576 pages) 
   DB-15 Quote from State v. Chun, 194 N.J. 54, at 104-105 (2008) 
   DB-16 Quote from State v. Tischio, 107 N.J. 504, at  522 (1987). 
   DB-17 Table of the State s 27,833 subject records in MS Access 

Format, sorted by Driver s Licenses (ascending), then Last 
Name (ascending) the First Name (ascending), then Arrest 
Date (ascending), then Arrest Time (ascending). 

   DB-18 Screenshot of the sorting being utilized in DB-17. 
   DB-19 Import of DB-17 into MS Excel Format (sorting of 27,833 

records by DL_Last_First_ArrestDate_ArrestTime, ) 
   DB-20 Drager Certificate certifying that DAG John J. Dell Aquilo 

successfully completed the 2-day Draeger Safety Diagnostic, 
Inc. Operator Training and Preventative Maintenance course 
on the New Jersey Specific Alcotest 7110 MKIII-C and is 

945 



394 
 

certified as a Qualified Trainer and Maintenance Technician 
qualifying him to train and certify Operators in the proper 
use and operation as well as perform Preventative 
Maintenance on the Alcotest 7110 MKIII-C. 

   DB-21 Calibration Record of Alcotest 7110 MKIII-C  machine, 
serial number ARWF-0400, in Highlands Borough, dated 3-
8-12, signed by NJSP Trooper Marc Dennis, which is not 
included in the 27,833 records sent by the ATDU Unit of the 
NJSP to the DCJ. 

   DB-22 Calibration Record of Alcotest 7100 MKIII-C machine, 
serial number ARWF-0356, in Warren Township, dated 1-
22-09, signed by NJSP Trooper Marc Dennis, which is not 
included in the 27,833 records sent by the ATDU Unit of 
NJSP to the DCJ. 

   DB-23 Spreadsheet identified by DAG Robyn Mitchell as subject 
test records as not included in 27,833 subject test records 
sent to her by the ADTU Unit of the NJSP, initialed by DAG 
Mitchell. 

   DB-24A Email dated 9-26-17 from DAG Mitchell to Assistant Ocean 
County Prosecutor Kim Pascarella attaching Excel 
Spreadsheet of names and addresses of individuals who 
provided breath samples on Alcotest instruments calibrated 
by Sergeant Marc Dennis for mailing of Notice on template 
letter provided by DCJ. 

   DB-24B Email dated 9-26-17 from DAG Mitchell to Assistant 
Somerset County prosecutor Anthony Parenti attaching 
Excel Spreadsheet of names and addresses of individuals 
who provided breath samples on Alcotest instruments 
calibrated by Sergeant Marc Dennis for mailing of Notice on 
template letter provided by DCJ. 

   DB-24C Email dated 9-26-17 from DAG Mitchell to Assistant 
Monmouth County Prosecutor Monica do Outeiro attaching 
Excel Spreadsheet of names and addresses of individuals 
who provided breath samples on Alcotest instruments 
calibrated by Sergeant Marc Dennis for mailing of Notice on 
template letter provided by DCJ. 

   DB-27 6/9/23 Letter to Court from Mr. Gold, copies to all Counsel, 
attaching proposed Exhibits, Dennis Calibration 
Repository,  Notes on Dennis Calibration Repository,  
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Zingis Index,  and Notes on Zingis Index,  explaining 
they are joint Exhibits with amicus, Office of the Public 
Defender, and enclosing Thumb Drive containing same to 
the Court. 

   DB-32 Color Photo of CU-34 Simulator. 
   DB-33 Copy of extract from testimony of DAG Robyn Mitchell 

during Zingis Plenary Hearing conducted on March 28, 
2023, pages 127-128. 

   DB-34 Excel Spreadsheet of 111 Subject Defendants not contained 
on S-90 Excel Spreadsheet of 27,833 Subject Defendants 
represented to having provided breath samples on Alcotest 
Instruments calibrated by Sergeant Marc Dennis, containing 
111 Subject Rows and 23 Columns (Fields) of information. 

   DB-35 Excerpt from State v. Cassidy decision, pages 78-79. 
   DB-36 Page 11 of Drager Operator s Manual, which is DB-4 in 

Evidence. 
   DB-37 Excel Spreadsheet entitled 08-17 (27K Reduction Table)  

containing screen shots of 111 Subject Defendants not on S-
90.  

   DB-38 Example of Alcotest 7110 Calibration Record (Serial 
Number ARWA-0188, Hillsborough Township Police, with 
calibration date of 11-14-08) extracted from DB/DPD-31, 
shown to SFC Kevin Alcott during his testimony. 

   DB-39 Example of Missing Signed Calibration Certificate  
confirming, from the Alcotest Inquiry System database that 
calibration of Alcotest Instrument Serial Number ARWA-
0180 in Summit Police Department on 10-27-14 was likely 
performed by Sergeant Marc Dennis, extracted from 
DB/DPD-31, shown to SFC Kevin Alcott during his 
testimony. 

DB/DPD-28 
Joint Exhibit 

6/9/23 Thumb Drive- Joint Exhibit  pdf. File entitled 
Dennis Calibration Repository  consisting of 1,047 files, 

each evidencing a calibration record of an Alcotest 
Instrument by Sergeant Marc Dennis from November 14, 
2008 through October 9, 2015, with a total of (1,069 
PAGES).  BY YEAR: 2008: 29; 2009: 137; 2010: 143: 2011: 
152; 2012: 133; 2013: 123; 2014: 212; 2015: 140. Consists 
of 1,069 pages 
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DB/DPD-29 
Joint Exhibit 

6/9/23 Thumb Drive  Joint Exhibit  Excel Spreadsheet 
entitled Zingis Index   this contains 27,426 subject 
defendant Rows and 22 Columns (Fields) of information for 
each row  those Columns (Fields) are as follows: A: ROW 
IN STATE 27,833 EXCEL SPREADSHEET; B: ARREST 
DATE; C: DRIVER S LICENSE NUMBER; D: SUBJECT S 
LAST NAME; E: SUBJECT S FIRST NAME; F: 
SUMMONS NUMBER; G: LOCATION OF ALCOTEST; H: 
SERIAL NUMBER OF ALCOTEST INSTRUMENT; I: 
CALIBRATION DATE; J: SUBJECT S MIDDLE INITIAL; 
K: SUBJECT S DATE OF BIRTH; L: SUBJECT S AGE; M: 
SUBJECT S GENDER; N: SUBJECT S WEIGHT; O: 
SUBJECT S HEIGHT; P: ISSUING STATE OF DRIVER S 
LICENSE; Q: CASE NUMBER; R: ARREST DATE; S: 
ARREST TIME; T: ARREST LOCATION; U: FINAL 
ERROR; V: END RESULT OF TEST.  Consists of 5,148 
pages 

DB/DPB-30 
Joint Exhibit 

Joint Exhibit Entitled: Notes on Zingis Index  to the 
Repository. 

DB/DPD-31 Joint Exhibit Entitled: Notes on the Dennis Calibration 
Repository.  

   DPD-1 Text of the cell located in the second spreadsheet (labeled 
SQL Statement) of States Exhibit S-90 (the 27,833 Alcotest 

records), copies and pasted into a Microsoft Word document 
for reference. 

   DPD-2 (A) Municipal Court Case Search (MCCS) Ticket Detail: 
 

(B) Municipal Court Case Search (MCCS) Ticket Detail: 
 

(C) Municipal Court Case Search (MCCS) Ticket Detail: 
 

(D) Municipal Court Case Search (MCCS) Ticket Detail: 
 

   DZ-1 Copy of Draeger User Manual  Technical  of New Jersey 
State Police for Alcotest 7110 MKIII-C. 

   DZ-2 Memorandum dated June 29, 2018, signed by DAG Robert 
Czepiel, sent to all County Prosecutors. 

    A 
 Also, S-59 

August 31, 2022 Case Management Order entered by Judge 
Fall 
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    B September 30, 2022 Public Defender s Motion to participate 
as Amicus Curiae 

    C September 30, 2022 First Discovery Demands by Defendant-
Respondent, Thomas Zingis 

    D October 6, 2022, State s request for an extension of time to 
reply to discovery demands 

    E October 12, 2022, Motion by New Jersey State Bar 
Association For Leave to Participate as Amicus Curiae 

    F October 21, 2022, Submission of State concerning request 
for discovery and applications to participate as Amici Curiae 

    G October 21, 2022, Reply by NJSBA to submissions by the 
State 

    H October 27, 2022, response by Office of Public Defender to 
State s brief concerning its Amicus Curiae application  

    I 
 Also, S-61 

December 5, 2022 Order of Judge Fall, granting the Amicus 

Curiae applications, scheduling argument on discovery 
issues, and setting a second case management conference 

    J December 20, 2022 email from NJSBA outlining its position 
on discovery issues 

    K 
 Also, S-53 

December 27, 2023 Order entered by Judge Fall, 
adjudicating discovery issues and scheduling plenary hearing 

    L January 3, 2023, requests by Office of Public Defender for 
additional discovery 

    M January 4, 2023, requests by NJSBA for additional discovery 
    N 
 Also, S-71 

January 3, 2023, request by the State to reconsider a portion 
of discovery determination in December 27, 2022 Order 

    O 
 Also, S-64 

January 9, 2023, opposition letter brief by State to additional 
discovery requests 

    P January 9, 2023, email from Office of Public Defender 
responding to the State s opposition to additional discovery 

    Q January 10, 2023, letter brief from NJSBA, responding to 
State s opposition to additional discovery, and to State s 
reconsideration application 

    R 
 Also, S-67 
   and S-68  

January 12, 2023, letter brief and certification from State, 
requesting this court to review work records of Sergeant 
Dennis, in camera 

    S 
 Also, S-69 

January 16, 2023, letter brief from NJSBA concerning 
additional discovery and work records of Sergeant Dennis 
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    T 
 Also, S-50 
   and S-51 

January 17, 2023, Letter Opinion and Order entered by Judge 
Fall determining discovery issues and rescheduling the 
plenary hearing 

    U 
 Also, S-33 
   and S-66 
 

January 19, 2023, Letter Opinion and Order entered by Judge 
Fall concerning work records of Sergeant Dennis 

    V February 6, 2023, Defendant-Respondent s request for 
additional discovery and this court s denial of same 

    W February 6, 2023, submission by the State of list of witnesses 
and summaries of proposed testimony 

    X February 9, 2023, letter from NJSBA requesting adjournment 
of plenary hearing date 

    Y February 9, 2023, letter from State concerning adjournment 
request 

    Z February 13 2023, request of NJSBA and Office of Public 
Defender for Protective Order for access private portion of 
Alcotest Inquiry System database 

    AA February 13, 2023 and February 22, 2023 objections by the 
State to proposed Protective Order 

    AB February 22, 2023, response by NJSBA to State s objection 
to proposed Protective Order 

    AC February 22, 2023, request by Office of Public Defender that 
State provide sworn statements from its proposed witnesses 
in advance of plenary hearing 

    AD February 22, 2023, position of NJSBA concerning sworn 
statements in advance of plenary hearing 

    AE February 21, 2023, request by AOC for Protective Order 
concerning personal identification information to be disclose 
in discovery and at the plenary hearing 

    AF February 22, 2023, Protective Order entered by Judge Fall 
concerning personal identification information disclosed in 
discovery and during plenary hearing 

    AG February 27, 2023, letter from the State containing notice, 
pursuant to N.J.R.E. 807, concerning admission of Public 
Records, Reports and Findings  in accordance with N.J.R.E. 
803(c)(8)  
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    AH February 28, 2023, Letter Brief of State concerning 
testimony from witnesses Donahue, Gronikowski, and 
Prather 

    AI February 28, 2023, Office of Public Defender s position 
concerning access to private portion of the Alcotest Inquiry 
System database 

    AJ February 28, 2023, Reply by NJSBA concerning access to 
private portion of database 

    AK March 1, 2023, Letter Brief from State concerning its 
opposition to access to private portion of database 

    AL March 1, 2023, additional Reply by NJSBA concerning 
access to private portion of database 

    AM March 2, 2023, Letter Opinion and Order entered by Judge 
Fall, requiring State to provide sworn statements of 
witnesses Donahue, Gronikowski, and Prather in advance of 
plenary hearing, and reserving on issue of access to private 
portion of database  

    AN March 3, 2023, submission by State of summary of 
testimony to be provided at the plenary hearing by DAG 
Mitchell and SFC Alcott 

    AO July 17, 2023, Proposed Findings of Fact and Conclusions of 
Law submitted by the State 

    AP July 17, 2023, Proposed Findings of Fact and Conclusions of 
Law submitted on behalf of Defendant-Respondent, Thomas 
Zingis 

    AQ July 17, 2023, Proposed Findings of Fact and Conclusions of 
Law submitted by Amicus Curiae, the New Jersey State Bar 
Association 

    AR July 17, 2023, Proposed Findings of Fact and Conclusions of 
Law submitted by the New Jersey Office of Public Defender 

    AS March 29, 2023 Letter Opinion and Order of Judge Fall re: 
Access to Private Portion of Alcotest Inquiry System 
database 
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EXHIBIT III  TRANSCRIPTS 
 
NUMBER DATE 

   T1 March 20, 2023 
   T2 March 21, 2023 
   T3 March 22, 2023 
   T4 March 28, 2023 
   T5 April 25, 2023 
   T6 April 26, 2023 
   T7 April 27, 2023 
   T8 June 12, 2023 
   T9 June 13, 2023 
   T10 June 14, 2023 
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Mr. Bennett received his B.A. from Ithaca College and his J.D. from Seton Hall University School 
of Law. 
 
 
Carolina T. Curbelo, CurbeloLaw in Ridgefield, New Jersey, concentrates her practice in 
immigration law and real estate matters.  In her immigration work, she represents clients in 
proceedings before the United States Immigration Courts as well as the U.S. Citizenship and 
Immigration Services (USCIS) in family-based applications, naturalization and humanitarian visas, 
as well as removal defense and deportation matters.  In her real estate practice she has 
represented buyers and sellers in residential, commercial and condominium matters, as well as 
distressed homeowners facing foreclosure. 
 
Ms. Curbelo is admitted to practice in New Jersey and before the United States District Court for 
the District of New Jersey, the Third Circuit Court of Appeals and the United States Supreme 
Court.  She is a member of the New Jersey State Bar Association, the American Immigration 
Lawyers Association (AILA), the Hispanic Bar Association of New Jersey (HBA-NJ) and the 
National Association of Hispanic Real Estate Professionals (NAHREP), and serves as Treasurer 
of the New Jersey chapter of AILA.  She is active in numerous community and legal organizations. 
 
A graduate of Rutgers University, Ms. Curbelo received her J.D. from Vermont Law School, 
interned for the Honorable Jose L. Linares, United States District Court for the District of New 
Jersey, and clerked for the Honorable Joseph S. Conte, J.S.C., Bergen County, Civil Division.  
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New Jersey, and concentrates his practice in family law mediation, assisting parties in the 
amicable resolution of their issues concerning custody and parenting time, spousal and child 
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Admitted to practice in New Jersey and before the United States District Court for the District of 
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Family Law Section Executive Committee and Past Chair of the Association’s LGBT Section.  
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Inn of Court.  He is the recipient of several honors, including being selected as the 2014 
Professional Lawyer of the Year, Passaic County, by the New Jersey Commission on 
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Mr. Fiorello received his B.A., cum laude, from Rutgers University and his J.D. from Seton Hall 
University School of Law.  He was Judicial Clerk to the Honorable Ralph L. DeLuccia and the 
Honorable Carol Weaver McCracken, Superior Court of New Jersey. 
 
 
Alexandra M. Freed is an attorney at SeidenFreed LLC with office in Cranford and Pennington, 
New Jersey, where she concentrates her practice exclusively in family law. 
 
Admitted to practice in New Jersey, Ms. Freed serves on the Executive Committee of the New 
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Senior Class President, and his J.D. from Temple University School of Law, where he was the 
recipient of the Barrister Award for Outstanding Performance in Trial Advocacy and several other 
honors.  He clerked for the Honorable Thomas Dempsey, Court of Common Pleas, First Judicial 
District of Pennsylvania; and for the Honorable Timothy G. Farrell, Superior Court of New Jersey, 
Salem County.  
 
  
Alison C. Leslie, Certified as a Matrimonial Law Attorney by the Supreme Court of New Jersey, is 
Managing Partner of the Leslie Law Firm, LLC in Morristown, New Jersey.  Concentrating her 
practice in family law matters, she is also a mediator, arbitrator, Collaborative Law Practitioner and 
Parent Coordinator. 
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey and the United States Supreme Court, Ms. Leslie has served on the Executive 
Committee of the New Jersey State Bar Association Family Law Section and has chaired the 
Section’s Young Lawyers Subcommittee.  She is Past Chair of the NJSBA Membership and Solo 
& Smal Firm Sections. 
 
Ms. Leslie is a former Barrister of the Barry Croland Family Law American Inn of Court.  She is the 
author of legal articles and has lectured on family law topics. 
 
Ms. Leslie received her B.A. from Bucknell University, where she was elected to Kappa Alpha 
Theta, and her J.D. from Seton Hall University School of Law.  
 
 
Lindsay Lieberman, Lindsay Lieberman Law and Consulting, in Providence, Rhode Island, 
represents victims of sexual misconduct, cyber-sex crimes and harassment. 
 
Ms. Lieberman is a former sex crimes prosecutor in Brooklyn, New York, and worked at a leading 
sexual privacy law firm before opening her own practice.  She is the co-author of “Legally 
Recognizing Coercive Control Can Help Abuse Victims” (Law360.com, May 16, 2021) and an 
Adjunct Professor at Salve Regina University. 
 
Ms. Lieberman received her B.A. from Rutgers University, where she was elected to Sigma Delta 
Tau, and her J.D. from Brooklyn Law School. 
 
 
Honorable Louis F. Locascio, JSC (Ret.), Certified as a Civil and Criminal Trial Attorney by the 
Supreme Court of New Jersey, practices with The Law Office of Andrew S. Blumer with offices in 
Freehold and New Brunswick, New Jersey.  He has been retained by plaintiff and defense 
attorneys to mediate and/or arbitrate civil and family law matters.   
 
Retired from the New Jersey Superior Court, where he served in the Civil, Criminal and Family 
Divisions, Judge Locascio authored approximately 40 judicial opinions (involving civil, criminal 
and family issues), 20 of which have been published.  In the Civil Division he tried or settled 
every type of case, including personal injury, negligence, breach of contract, employment, 
discrimination, consumer fraud, condemnation, assault & battery, corporate and commercial 
disputes, construction site accidents, and medical and legal malpractice; and in the Family 
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Division he settled numerous cases involving alimony, child support, custody & visitation, 
equitable distribution, retirement income, re-locations and domestic violence.   
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey and the United States Supreme Court, Judge Locascio has been a member of the 
Middlesex County and Monmouth Bar Associations.  Since retiring, he has published 
approximately 25 Op Ed articles in the New Jersey Law Journal (involving civil, criminal and 
family issues) and has lectured for ICLE, the American Inns of Court and other organizations. 
 
Judge Locascio received his B.A. from Columbia University and his J.D. from Seton Hall 
University School of Law, where he was a member of the Seton Hall Law Review.  He was Law 
Clerk to the Honorable Harold A. Ackerman, J.S.C. 
 
 
Jeffrey S. Mandel, Certified as a Civil Trial Attorney by the Supreme Court of New Jersey, is 
Managing Partner of The Law Offices of Jeffrey S. Mandel in Freehold, New Jersey.  He 
concentrates his practice in civil litigation as well as criminal cases, and the firm has represented 
large companies, mom-and-pop stores, individuals and start-up businesses. 
 
Mr. Mandel’s former employers include Day Pitney and Faegre Drinker Biddle & Reath.  He has 
been appointed to the Supreme Court Committees on the Rule of Evidence and the Unauthorized 
Practice of Law, and the Special Committee on the Duration of Disbarment for Knowing 
Misappropriation.  He has also served as an Ethics Investigator for the District IX Ethics 
Committee. 
 
Mr. Mandel has taught at Rutgers and Seton Hall Law Schools, and is the author of New Jersey 
Appellate Practice.  He is the recipient of the New Jersey State Bar Association Young Lawyer of 
the Year Award and several other honors. 
 
Mr. Mandel is a graduate of Seton Hall University School of Law. 
 
 
Megan S. Murray, Certified as a Matrimonial Law Attorney by the Supreme Court of New 
Jersey, is founding Partner of The Family Law Offices of Megan S. Murray in Holmdel, New 
Jersey, and limits her practice to family law matters.   
 
Ms. Murray is admitted to practice in New Jersey and New York, and before the United States 
District Court for the District of New Jersey.  A member of the New Jersey State, Middlesex 
County and Monmouth Bar Associations, she is Past Chair of the NJSBA’s Family Law Section 
Executive Committee and Past Co-Chair of the Section’s Legislation Subcommittee.   Ms. 
Murray is a Fellow of the American Academy of Matrimonial Lawyers (AAML) and an affiliate of 
the Matrimonial Lawyer’s Alliance.  She is also Past Chair of the Family Law Committee of the 
Monmouth Bar Association.   
   
A managing editor of the New Jersey Family Lawyer, Ms. Murray is the author of articles which 
have appeared in the Middlesex Advocate, the New Jersey Law Journal, New Jersey Lawyer 
and the New Jersey Family Lawyer.  She is also the co-author of Divorce in New Jersey, a 
practical guide for individuals considering divorce or going through the divorce process.  Ms. 
Murray is the recipient of the 2012 Martin Goldin Award for achievement in the practice of family 
law as well as the 2013 Young Attorney of the Year Award for Middlesex County, and in 2015 
was named a Leader of the Bar by the New Jersey Law Journal.  She has lectured on family law 
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topics across the state for the New Jersey State Bar Association and other organizations, and 
has appeared as a guest speaker on the Inside the Law radio show. 
 
Ms. Murray received her B.S., summa cum laude, from Boston College and her J.D. from Wake 
Forest University School of Law, where she was editor of the law school’s newspaper.  She was 
Law Clerk to the Honorable Paul A. Kapalko, Presiding Judge, Family Part, Monmouth County. 
 
 
Joseph Paravecchia is First Assistant Prosecutor, Hunterdon County Prosecutor’s Office, in 
Flemington, New Jersey, where he manages the day-to-day operations of the office, supervises 
the legal staff and handles other administrative duties.  He formerly supervised the Grand Jury 
unit, trained local law enforcement agencies, prosecuted a variety of crimes and offenses, and 
drafted and submitted legal briefs to, and argued before, the New Jersey Superior Court, the 
Appellate Division and the New Jersey Supreme Court.  Prior to joining the Hunterdon County 
Prosecutor’s Office he was Senior Assistant Prosecutor in the Mercer County Prosecutor’s 
Office in Trenton, New Jersey, where he was assigned to the Trial and Appellate Units.   
 
Admitted to practice in New Jersey and Pennsylvania, and before the United States District 
Court for the District of New Jersey, the Third Circuit Court of Appeals and the United States 
Supreme Court, Mr. Paravecchia is Past Chair of the New Jersey State Bar Association’s 
Criminal Law Section, has been a member of the NJSBA Young Lawyer’s Division and has been 
appointed to the NJSBA Legislative, Judicial Administration, Appellate Practice and 
Government, Public Sector and Public Interest Lawyers Committees.  A former member of the 
Practice of Law Subcommittee of the NJSBA Pandemic Task Force, he sits on the New Jersey 
Supreme Court Committee on Model Criminal Jury Charges, serves as Treasurer of the First 
Assistant Prosecutor’s Association of New Jersey and previously served as Acting President 
and Treasurer of the Assistant Prosecutors Association of New Jersey.  He is Secretary of the 
Mercer County Bar Association and a member of the Hunterdon County Bar Association.   
 
Mr. Paravecchia was named the Mercer County Bar Association’s 2020 Young Lawyer of the 
Year and the Crimestoppers of Hunterdon County 2022 Crime Stopper of the Year.  He has 
lectured on criminal law matters for ICLE and the New Jersey State Bar Association. 
 
Mr. Paravecchia received his undergraduate degree from Pennsylvania State University and 
was a cum laude graduate of Ave Maria School of Law, where he served as Publication 
Manager of the Law Review.  After law school he clerked for the Honorable Robert C. Billmeier, 
J.S.C. (Ret.) and the Honorable Andrew J. Smithson, J.S.C. (Ret.), Mercer Vicinage. 
 
 
Alan J. Pollack, the Law Office of Alan J. Pollack Esq. in Newark, New Jersey, was formerly 
Managing Partner of Frank & Pollack LLC in Newark, New Jersey, and is also Of Counsel to 
Wilentz, Goldman & Spitzer, P.A.  He has practiced immigration law in both New Jersey and 
New York for more than 25 years and focuses in business immigration, I-9 compliance and 
complex family visa issues. 
 
Mr. Pollack is a Past Chair of the New Jersey Chapter of the American Immigration Lawyers 
Association (AILA) and the Immigration Section of the New Jersey State Bar Association.  He is 
a member of the national AILA USCIS Committee and has also been on National AILA’s USCIS 
Field Office Operations  Liaison Committee.   
 

959 



Mr. Pollack has been an Adjunct Professor at Montclair State University, where he has taught 
courses in immigration law and politics, and is an Adjunct Professor at Rutgers Law School-
Newark, where he teaches immigration law.  He has appeared on television and in the 
newspaper regarding immigration issues, has lectured both locally (ICLE) and nationally (the 
AILA Annual Conference) on immigration issues, and has published articles on immigration 
topics.  He is the recipient of several honors. 
 
Mr. Pollack received his B.S., cum laude, from Fairleigh Dickinson University and his J.D. from 
Syracuse University College of Law. 
 
 
Thomas H. Prol is a Member of Sills Cummis & Gross P.C. in Newark, New Jersey, and 
concentrates his practice in business representation, litigation, environmental, land use, 
redevelopment and property assessment law.  He formerly served as Associate General Counsel 
and Agency Chief Contracting Officer for New York City’s Department of Consumer Affairs, and 
prior to practicing law was an environmental scientist and enforcement officer for the United 
States Environmental Protection Agency. 
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey and the Southern and Eastern Districts of New York, the Third 
Circuit Court of Appeals and the United States Supreme Court, Mr. Prol is Past President of the 
New Jersey State Bar Association, where he served as the Association’s first openly gay leader 
in 2016-17, and a founding Executive Committee member and former Vice Chair of Garden 
State Equality, the LGBT civil rights organization that was hailed by the Star-Ledger as “the 
most effective grass-roots campaign” in New Jersey.  He is Past Vice Chair of the National 
Lesbian and Gay Law Association (now known as the National LGBT Bar Association) and a 
former member of the board of the LGBT Bar Association of Greater New York.  Mr. Prol is a 
Fellow of the American Bar Foundation and a delegate and member of the Board of Governors 
of the American Bar Association.  He has been an advocate in support of New Jersey’s 
landmark Anti-Bullying Bill of Rights and other civil rights measures, and argued the defense of 
that law before the New Jersey Council on Local Mandates as well as appearing and filing 
numerous friend-of-the-court briefs before the New Jersey Supreme Court and the Third Circuit 
Court of Appeals, as well as the New Jersey Council on Local Mandates.  In 2023 he was 
appointed Chair of the New Jersey Election Law Enforcement Commission (“ELEC”). 
  
Having served as an Adjunct Professor at Seton Hall University School of Law, Mr. Prol is a 
frequent lecturer for ICLE and the author of numerous articles on environment and development 
issues, and formerly taught legal writing and appellate advocacy at New York Law School.  He 
has been a monthly columnist in the New Jersey Law Journal, teaches a New Jersey practice 
and ethics course for the Practising Law Institute and is an expert in parliamentary procedure.  
He has been the recipient of several honors, including the New Jersey State Bar Association’s 
Mel Narol Award (for leadership and advocacy for women and minority lawyers) and the 
Professional Lawyer of the Year Award bestowed by the New Jersey Commission on 
Professionalism and the Sussex County Bar Association.   
 
Mr. Prol received his B.A. and M.P.H. in Environmental/Occupational Health from Emory 
University.  He received his J.D. from New York Law School, where he was the recipient of the 
Daniel Finkelstein Commencement Award for writing and the New York State Bar Association’s 
Law Student Bar Achievement Award for service to the bar.  He interned with the United States 
Attorney’s Office and the New York City Commission on Human Rights, and also served two 
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years in the United States Peace Corps in Nepal, where he directed sanitation units in four 
government district water and sewerage offices that included Mount Everest. 
 
 
Tracy Sanders, an attorney, author and speaker, is the founder of Natural Hair and Law in Los 
Angeles, California, an organization which provides publications, workshops and events 
addressing legal issues related to natural hair in the workplace and schools. 
 
Ms. Sanders is a member of Alpha Kappa Alpha Sorority, Inc., and is the author of Natural Hair 
Affirmations and Natural Hair in the Workplace:  What Are Your Rights?  The host of the podcast 
Legal Talk With Tracy Sanders, she has appeared on TV networks including ABC, CNBC, Fox, 
MSNBC, TLC and WE; has lectured at Yale University and several law schools; and is an 
honoree of the Los Angeles Lakers Comerica Bank Women’s Business Awards Program as well 
as the recipient of several other honors. 
 
Ms. Sanders received her B.A. and Masters of Public Administration from the University of 
South Carolina and her J.D. from Syracuse University College of Law. 
 
 
Janna Sheimann is an associate attorney at the Mercer County Board of Social Services in 
Trenton, New Jersey.  She was formerly Managing Attorney of the Employment Unit at Disability 
Rights New Jersey. 
 
Ms. Sheimann received her B.F.A. from the University of Miami, where she was Treasurer of 
Sigma Alpha Iota’s Sigma Chi Chapter, and her J.D. from New York Law School, where she was 
the ABA representative for the Student Bar Association. 
 
 
Brad Slater is a Personal Risk Specialist at USI Insurance Services in Middletown, Delaware.  He 
formerly worked for Liberty Mutual Insurance and Bankers Life and Casualty Company. 
 
Mr. Slater received his undergraduate degree from the University of Delaware. 
 
 
Michael Troso, Certified as a Municipal Court Law Attorney by the Supreme Court of New 
Jersey, is Of Counsel to Helmer, Conley & Kasselman, P.A. in Haddon Heights, New Jersey.  
His areas of practice include criminal law, municipal court, drunk driving, expungements and 
juvenile law matters. 
 
Admitted to practice in New Jersey and Pennsylvania, Mr. Troso is a former police officer and 
investigator with the New Jersey Division of Criminal Justice.  He is Certified by Draeger as an 
Alcotest Operator and is Certified in Drug Evaluation & Classification and in Field Sobriety 
Testing by the NHTSA.  He is a member of the New Jersey State Bar Association, the National 
College for DUI Defense and the DUI Defense Lawyers Association, and a former member of 
the Pennsylvania, Bucks County, Burlington County and Camden County Bar Associations.   
 
Mr. Troso received his B.A. from LaSalle University and his J.D. from Rutgers University School 
of Law. 
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