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P.L.�2004,�c.157�
Approved�November�22,�2004�

�
��

SENATE,�No.�679 �

��

STATE�OF�NEW�JERSEY��

211th�LEGISLATURE�

��
INTRODUCED�JANUARY�26,�2004�

��
��
Sponsored�by:� �
Senator�ROBERT�J.�MARTIN,�District�26�(Morri s�and�Passaic) �
Senator�DIANE�ALLEN,�District�7�(Burlington�and�Camden) �

Ass emblywoman�LINDA�R.�GREENSTEIN ,�District�14�(Mercer�and�Middlesex)�
As semblyman�PATRICK�DIEGNAN,�JR.,�Distr ict�18�(Middlesex)�
��
Co-Sponsored�by:�Assemb lyman�McKeon�
��

�SYNOPSIS�
����Enacts�t he�"Uniform�Mediation�Act."�

��
CURRENT�VERSION�OF�TEXT�
����As�introduced.�
��
�
AN�ACT�creating�the� "Uniform�Mediation�Act"�and�supplementing�Title�2A�of�the�New�Jersey�
Statutes.�

��
����BE�IT�ENACTED�by�the�Senate�and�General�Assembly�of�the�State�of�New�Jersey:�
��
����1.�This�Act�shall �be�known�and�may�be�cited�as�the� "Uniform�Mediation�Act."�
��

����2.�Definitions.�As�used�in�this�act:�
����"Mediation"�means�a� process� in�which�a�mediator� facil itates� communication�and� negotiation�
between�parties�to�assist�them�in�reaching�a�voluntary�agreement�regarding�their�dispute.�
����"Mediation�communication"�means�a�statement,�whether �verbal�or�nonverbal�or�in�a�record,�that�
occurs�during�a �mediation�or� is�made�for� purposes� of�considering,� conducting,�participating�in, �
initiating,� continuing,� or� reconvening� a� mediation� or� retaining� a� mediator.� A� mediation�
communica tion�shall�not�be�deemed�to�be�a�public�record�under�P.L.1963,�c.73�(C.47:1A-1�et�seq.)�
as �amended�and�supplemented�by�P.L.2001,�c.404�(C.47: 1A-5�et�seq.).�
����"Mediator"�means�an�individual�who�conducts�a�mediation.�

����"Nonparty� participant"�means�a�person,�other�than�a�party� or�mediator,�who�participates�in� a�
mediation.�
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����"Media tion�party"� means� a� person�who�parti cipates� in�a� mediation� and�whose� agreement� is�
necessary�to�res olve�the�dispute. �
����"Person"�me ans� an�individual;� corporation;� business� trust;� estate;� trust;� partnership;� limited�
liability�company;�association;�joint�venture;�government;�governmental�subdivision,�agency,�or�
instrumentality; �public�corporation,�or�any�other �legal�or�commercial�entity.�
����"Proc eeding"�means�a�judicial,�administrative,�arbitral ,�or�other�adjudicative�process,�including�
re lated�pre-hearing�and�post-hearing�motions,�conferences,�and�discovery;�or�a�legislative�hearing�or�
similar�process.�
���� "Record"� means� information� that� is� inscribed�on� a� tangible� medium� or� that� is� stored � in�an�
electroni c�or�other�medium�and�is�retrievable�in�perceivable�form.�
����"Sign"�means�to�execute�or� adopt� a�tangible�symbol�with�the�pre sent�intent� to�authentica te� a�
re cord,�or�to�attach�or�logi cally�associate�an�electronic�symbol,�sound,�or�process�to�or�with�a�record�
wi th�the�present�intent�to�authent icate�a�record.�
��
����3.�Scope.�
����a.�Except�as�otherwise�provided�in�subsection�b.�or�c.,�this�act�shall�apply�to�a�mediation�in�which:�
����(1)�the�media tion�parties�are�required�to�mediate�by�statute,�court�rule�or�administrative�agency�
rule,�or�are�referred�to�mediation�by�a�court,�administrative�agency,�or�arbitrator;�
����(2)�the� mediation� parties�and� the�mediator�agree� to�mediate� in�a� record� that�demonstrates�an�
exp ectation�that�mediation�communications�wi ll�be�privileged�against�disclosure;�or�
����(3)�the�mediation�parties �use�as�a�mediator�an�individual�who�holds�himself�out�as�a�mediator,�or�
the�mediation �is�provided�by�a�person �who�holds�itself�out�as�providing�mediation.�

����b.�The�act�shall�not�apply�to�a�mediation:�
����(1)�relating� to� the� establishment,� negotiation,�adminis tration,� or� termination�of� a� collective�
bargaining� relationship� or� to� any� mediation� conducted� by� the� Public� Employment� Relations�
Commission�or�the�State�Board�of�Mediation;�
����(2)�relating�to�a�dispute�that�is�pending�under�or �is�part�of�the�processes�e stablished�by�a�collective�
bargaining�agreement,�except�that�the�act�applies�to �a�mediation�arising�out�of�a�dispute�that �has�been�
fil ed� with� a� court� or� an�administrative� agency� other� than� the� Public� Employment� Relations�
Commission�or�the�State�Board�of�Mediation;�
����(3)�conducted�by�a�judge�who �may�make�a�ruling�on�the�case;�or�

����(4)�conducted�under�the�auspices�of:�
����(a)�a�primary�or�secondary�school� if�all�the�parties�are�students;�or�

����(b )�a�juvenile�detention�facility�or�shelter�if�all� the�parties�are�residents�of�that�facil ity�or�shelter.�
����c.�If�the�parties�agree�in�advance�in�a�signed�re cord,�or�a�record�of�proceeding�so�reflects,�that�all�
or�part�of�a�mediation�is�not�privileged,�the�priv ileges�under�sections�4�t hrough�6�of�P .L.�,�c.�(C.�)�
(now�pending�be fore� the�Legislature�as� sections�4�through�6� of� this�bill)�shall�not �apply�to� the�
mediation�or�part� agreed� upon.� Sections�4� through�6� of�P.L.�,�c.�(C .�)�(now�pending� before�the�
Legislature�as�sections�4�through�6�of�this�bill)�shall�apply�to�a�mediation�communication�made�by�a�
person�who�has�not�received�actual�notice�of�the�agreement�before�the�communication�is�made.�

��
����4.�Privilege�against�Disclosure;�Admissibili ty;�Discovery.�
����a.�Except�as�othe rwise�provided�in�section�6�of�P.L.�,�c.�(C .�)�(now�pending�before�the�Legislature�
as�section�6�of�this�bill),�a�mediation�communication�is�privileged�as�provided�in �subsection�b.�of�this�
section�and�shall�not�be�subject�to�discovery�or�admissible�in�evidence�in�a�proceeding�unless�waived�
or�precluded�as� provided� by� section� 5�of�P.L.�,� c.�(C.�)� (now�pending�before�the�Legislature�as�
section�5�of�this�bill).�

����b.�In�a�p roceeding,�the�following�privileges�shall�apply:�
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����(1)�a�mediation�party�may�refuse�to�disclose,�and�may�prevent�any�other�person�from�disclosing,�a�
mediation�communication.�
����(2)�a�mediator�may�refuse�to�disclose�a�mediation�communication,�and�may�prevent�any�other�
person�from�disclosing�a�mediation�communication�of�the�mediator.�
�
�
����(3)�a� nonparty� participant� may� refuse� to� disclose,�and �may� prevent� any�other� person�f rom�
disclosing, �a�mediation�communication�of�the�nonparty�participant.�
����c.�Evidence�or�information�that�is�otherwise�admissible�or�subject�to�discovery�shall�not�become�
inadmissible�or�protected�f rom�discovery�solely�by� reason�of�it s�disclosure�or�use�in�a�mediation.�
��
����5.�Waiver�and�Preclusion�of�Privilege.�
����a.�A�privile ge�under�section�4�of�P.L .�,�c.�(C.�)�(now�pending�before�the�Legislature�as�section�4�of�
this�bill)�may�be�waived�in�a�record�or�orally�during� a�proceeding�if�it�is�expressly�waived� by�all�
parties�to�the�mediation�and:�
����(1)�in�the�case�of�the�privilege�of�a�mediator,�it�is�expressly�waived �by�the�mediator;�and�
��� �(2)�in�the�c ase�of�the�privilege�of�a�nonparty�participant,�it�is�expressly�waived�by�the�nonparty�
participant.�
����b.�A� person�who� discloses �or�makes�a� representation� about� a�mediation�communication� tha t�
prejudices�another�person�in�a�proceeding�is�prec luded�from�asserting�a�privilege�under�section�4�of�
P.L.�, �c.�(C.�) �(now�pending�before�the�Legislature�as�section�4�of�this�bill),�but�only�to�the�extent�
necessary�for�the�person�prejudiced�to�respond�to�the�representation�or�disclosure.�

����c.�A�person�who�intentional ly�uses�a�mediation�to�plan,�attempt�to�commit�or�commit �a�crime,�or�
to�conceal� an�ongoing�crime�or� ongoing�criminal�activity�is�precluded�from�asserting �a�privilege�
under�section�4�of�P.L.�,�c.�(C.�)�(now�pending�before�the�Legislature�as�section�4�of�this�bill).�
��
����6.�Exceptions�to�Privilege.�
����a.�There�is�no�privi lege�under�section�4�of�P.L. �,�c.�(C.�)�(now�pending�before�the�Legislature�as�
section�4�of�this�bill)�for�a�mediation�communication�that�is:�

����(1)�in�an�agre ement�evidenced�by�a �record�s igned�by�all�parties�to�the�agreement;�
����(2)�made�during�a� session�of�a�mediat ion�that�is �open,�or�is�required�by�law�to�be�open,�to�the�
public;�
����(3)�a�threat�or�statement�of�a�plan�to�inflict�bodily�injury�or�commit�a�crime;�

����(4)�intentionally�us ed�to�plan�a�crime,�attempt�to�commit�a�crime,�or�to�conceal�an�ongoing�crime�
or�ongoing�criminal�activity;�
����(5)�sought�or�offered�to�prove�or�disprove�a�claim�or�complaint�filed�against�a�mediator�arising�out�
of�a�media tion;�
����(6)�except�as�otherwise�provided�in�subsection�c.,�sought�or�offered�to�prove�or�disprove�a�claim�or�
complaint� of� professional�misconduct�or�malpractice� filed�against� a� mediation�party,� nonparty�
participant,�or�representative�of�a�party�based�on�conduct�occurring�during�a�mediation;�or�

����(7)�sought� or�offered�to� prove�or�disprove�ch ild�abuse� or�neglect�in �a� proceeding�in�which�the�
Division�of�Youth�and�Family�Services�in�the�Department�of�Human�Services�is�a�par ty,�unless�the�
Division�of�Youth�and�Family�Services�participates�in�the�mediation.�
����b.�There�is�no�priv ilege�under�section�4�of�P.L.�,�c.�(C.�)�(now�pending�before�the�Legislature�as�
section�4�of�this�bill)�if�a�court,�administrative�agency,�or�arbitrator�finds,�afte r�a�he aring�in�camera,�
that�the�party�seeking�discovery�or�the�proponent �of�the�evidence�has�shown�that�the�evidence�is�not�
otherwise�available,�that�there�is�a�need�for�the�evidence�tha t�subs tantially�outweighs�th e�interest�in�
protecting�confidentiality,�and�that�the�mediation�communication�is�sought�or�offered�in:�
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����(1)�a�court�proceeding�involving�a�crime�as�define d�in�the�"New�Jersey�Code�of�Criminal�Justice,"�
N. J.S.�2C:1-1�et�seq.;�or�
����(2)�exce pt� as�otherwise�provided�in�subsection�c.,� a�proceeding�to�prove�a�claim� to�rescind�or�
re form�or�a�defense�to�avoid�liability�on�a�contract �arising�out�of�the�mediation.�
����c.�A�mediator�may�not�be�compelled�to�provide�evidence�of�a�mediation�communication�referred�
to�in�paragraph�(6)�of�subsection�a.�or�paragraph�(2)�of�subsection�b.�
����d.�If�a�mediation�communication�is�not�privileged�under�subsection�a.�or�b.,�only�the�portion�of�the�
communication�necessary�for�the�applicat ion�of�the�exception�from�nondisclosure�may�be�admitted.�
Admission�of� evidence� under�subsection�a.� or� b.� does� not� render� the� evidence,� or�any� other�
mediation�communication,�discoverable�or�admissible�for�any�other�purpos e.�
��
����7.�Prohibited�mediator�reports.�
����a.�Except�as�required�in�subsection�b.,�a�mediator�may�not�make�a�report,�assessment,�evaluation,�
re commendation,�finding,�or�other�oral�or�written�communication�regarding�a�mediation�to�a�court,�
administrative�agency,�or�other�authority�that�may�make �a�ruling �on�the�dispute�that�is�the�subject �of�
the�mediation.�
����b.�A�media tor�may�disclose:�

����(1)�whethe r�the� mediation�occurred�or� has�te rminated,�whether�a�settlement�was�reached,�and�
attendance;�or�
����(2)�a�mediation�communication�as�permitted�under�section�6�of�P.L.�,�c.�(C .�) (now�pending�before�
the�Legislature�as�section�6�of�this�bill);�
��� �c.� A� communication� made� in�violation� of� subsection� a.�may� not� be� considered� by� a� court, �
administrative�agency,�or�arbitrator. �
��

����8.�Confidentiality.�
����Unless�made�during�a�session�of�a�mediation�which�is�open,�or�is�required�by�law�to�be�open,�to�
the�public,�mediation�communications�are�confidential�to�the�extent�agreed�by�the�parties�or�provided�
by�other�law�or� rule�of�this�State.�
�
����9.�Mediator's�Disclosure�of�Conflicts�of �Interest;�Background.�
����a.�Before�accepting�a�m ediation,�an�individual�who�is�requested�to�serve�as�a�mediator�shall:�

����(1)�make�an�inquiry�that�is�reasonable�under�the�circumstances�to�determine�whether�there�are�any�
known�facts� that�a �reasonable� individual�would� consider� likely� to� affect� the�impartiality�of�the�
mediator,�including�a�finan cial�or�personal�interest�in�the�outcome�of�the�mediation�and�an�existing�
or�past�relationship�with�a�mediation�party�or�foreseeable�participant�in�the�mediation; �and�
����(2)�disc lose� any� such� known�fact� to� the� mediation� parties� as� soon� as� is� practicable� before�
ac cepting�a�mediation.�
����b.�If�a�mediator� learns�any� fact� described� in� paragraph� (1)�of� subsection�a.� after� accepting� a�
mediation,�the�mediator�shall�disclose�it�as�soon �as�is�practicable.�
����c.�At�the�request�of�a�mediation�party,�an�indi vidual�who�is�requested�to�serve�as�a�mediator�shall�
disclose�the�mediator's�qua lifications�to�mediate�a�dispute.�
����d.�A�person�who�violates�subsection�a.,�b.,�or�g.�shall�be�precluded�by�the�violation�from�asserting�
a�privilege�under �section�4�of�P.L.�,�c.�(C.�)�(now�pending�before�the�Legislature �as�section�4�of�this�
bill),�but�o nly�to�the�extent�necessary�to�p rove�the�violation.�
����e.� Subsections �a,� b.,� c.,�and� g.�do� not�appl y�to�a�judge�of� any�court�of�this�State�acting�as�a�
mediator. �
����f.� This� act� does � not� require� that� a�mediator�h ave�a� special�qualification� by� background� or�
profession.�
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����g.�A�mediator�shall�be�impartial,�notwithstanding� disclosure�of�the�facts�required�in�subsections�a.�
and �b.�
��

����10.�Participation�in�Mediation.�
����An�attorney�or�other�indi vidual�designated�by�a�party�may�accompany�the�party�to�and�participate�
in�a� mediation.� A� waiver� of� representation�or� participation�given�before� the�mediation�may�be�
re scinded.�
��

����11.�Relation�to�Electronic�Signatures�in�Global�and�National�Commerce�Act.�
����This�act�modifies,�limits,�or�supersedes�the�federal�Electronic�Signatures�in�Global�and�National�
Commerce�Act, �15�U.S.C .�Sec tion�7001�e t�seq. ,�but� this�act�does�not�modify,� limit,�or�supers ede�
Section�101(c)�of�that�act�or�auth orize�electronic�delivery�of�any�of�the�notices�described�in�Section�
103(b)�of�that�act.�
��
����12.�Uniformity�of�appli cation�and�construction.�

��� �In�applying�and�construing�thi s�act,�consideration�shall�be�given�to�the�need�to�promote�uniformity�
of�the�law�with�respect�to�its�subject�matter� among�states�that�enact�i t.�

��
����13.�Severabili ty� clause.�
����If�any�provision�of�P.L.�,�c.�(C.�)(now�pending�be fore�the�Legislature�as�this�bill)�or�its�application�
to�any�person�or�circumstance�is�held�invalid,� the� invalidity�does�not�affect�other�provisions�or�
app lications�of�this�act�which�can�be�given�effect�without�the�invalid�pro vision�or�application,�and�to�
this�e nd�the�provisions�of� this�act�are�severable.�
��

����14 .�This�act�shall�take�effect�immediately�and�shall�apply�to�any�agreements�to�mediate�made�on�
or�after�the�effective�date�of�this�act.�
��
��
�
�
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58����������203��0�17�5���,6387��5�62�87,21�352�5�06�
�
��������3�USR�����RDO��
�

�RPSOHPHQWDU��'LVSXWH�5HVROXW LRQ�3URJUDPV���'5��SUR�LGHG�IRU�E��W�HVH�UXOHV�
DUH�D�DLODEOH� LQ�W�H�6XSHULRU� �RXUW�DQG�0XQLFLSDO��RXUWV�DQG�FRQVWLWXWH�DQ�LQWHJUDO�SDUW�
RI�W�H� MXGLFLDO� SURFHVV� �LQWHQGHG� WR� HQ�DQFH� LWV� TXDOLW�� DQG�HIILFDF����WWRUQH�V� �D�H�D�
UH VSRQVLELOLW��WR �EHFRPH�IDPLOLDU��LW��D�DLODEOH��'5�SURJUDPV�DQG�LQIRUP�W�HLU�FOLHQWV�RI�
W�HP��
�

1R���� �GRSWHG�-XO������ �����WR�EH�HIIHFWL�H�6HSWHPEHU����������DPHQGHG� -XO����������WR�EH�
HIIHFWL�H�6HSWHPEHU��������� �

�
�
�
��������0RG���D�G���IL�L�LR���RI��RPSO�P���DU���L�S����5��RO��LR��
�

�RPSOHPHQWDU��'LVSXWH� 5HVROXWLRQ� ��'5�� 3URJUDPV� FRQGXFWHG�XQGHU� MXGLFLDO�
VXSHU�LVLRQ� LQ�DFFRUGDQFH��LW��W�HVH� UXOHV��DV��HOO� DV�JXLGHOLQHV�DQG�GL UHFWL�HV� RI� W�H�
6XSUHPH��RXUW�� DQG� W�H�SHUVRQV���R�SUR�LGH� W�H� VHU�LFHV� WR�W�HVH� SURJUDPV� DUH�DV�
IROOR�V� �
�

�D�� ��GMXG LFDWL�H�3URFHVVHV��PHDQV�DQG�LQFOXGHV�W�H�IROOR�LQJ��
�

���� �UELWUDWLRQ�� � �� SURFHVV� E����LF�� HDF�� SDUW�� DQG �RU� LWV� FRXQVHO�
SUHVHQWV�LWV�FDVH�WR�D�QHXWUDO�W�LUG�SDUW�����R�W�HQ�UHQGHUV�D�VSHFLILF�D�DUG��7�H�SDUWLHV�
PD ��VW LSXODWH�LQ� DG�DQFH� RI� W�H�DUELWUDWLRQ� W�DW� W�H�D�DUG� V�DOO� EH� E LQGLQJ�� ,I� QRW� VR�
VWLSXODWHG��W�H�SUR�LVLRQ V�RI�5XOH����������(QWU��RI�-XGJPHQW��7ULDO� 'H� 1R�R�� V�DOO� EH�
DSSOLFD EOH��
�

���� 6HWWOHPHQW� 3URFHHGLQJV�� ���SURFHVV� E�� ��LF�� W�H�SDUWLHV�DSSHDU�
EHIRUH�D�QHXWUDO� W�LUG�SDUW��RU�QHXWUDO�SDQHO����R�DVVLVWV� W�HP�LQ� DWWHPSWLQJ�WR�UHVRO�H�
W�HLU�GLVSXWH�E���R OXQWDU��DJUHHPHQW��
�

���� 6XPPDU�� -XU�� 7ULDO� � � �� SURFHVV� E�� ��LF�� W�H� SDUWLHV� SUHVHQW�
VXPPDULHV�RI�W�HLU�UHVSHFWL�H�SRVL WLRQV�WR�D�SDQHO�RI�MXURUV����LF��PD��W�HQ�LVVXH�D�QRQ �
ELQGLQJ�DG�LVRU��RSLQLRQ�DV�WR�OLDELOLW���GDPDJHV��RU�ERW���
�

�E�� �(�DOXDWL�H�3URFHVVHV��PHDQV�DQG�LQFOXGHV�W�H�IROOR�LQJ��
�

���� (DUO��1HXWUDO�(�DOXDWLRQ��(1(������SUH�GLVFR�HU��SURFHVV�E����LF��
W�H�DWWRUQH�V�� LQ� W�H�SUHVHQFH�RI�W�HLU� UHVSHFWL�H�FOLHQWV��SUHVHQW�W�HLU�IDFWXDO�DQG�OHJDO�
FRQWHQWLRQV�WR�D�QHXWUDO�H�DOXDWRU����R�W�HQ�SUR�LGHV�DQ�DVVHVVPHQW�RI�W�H�VWUHQJW�V�DQG�
�H DNQHVVHV�RI�HDF��SRVLWLRQ�DQG�� LI�VHWWOHPHQW�GRHV�QRW�HQVXH��DVVLVWV�LQ�QDUUR�LQJ�W�H�
GLVSXWH�DQG�SURSRVLQJ�GLVFR�HU��JXLGHOLQHV��
�
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���� 1HXWUDO� )DFW� )LQGLQJ�� � ��SURFHVV� E�� ��LF�� D� QHXWUDO� W�LUG� SDUW���
DJUHHG� XSRQ� E�� W�H�SDUWLHV�� LQ�HVWLJDW HV�DQG�DQDO��HV�D�GLVSXWH� LQ�RO� LQJ� FRPSOH��RU�
WHF�QLFDO�LVVXHV��DQG���R�W�HQ�PDNHV�QRQ �ELQGLQJ�ILQGLQJV�DQG�UHFRPPHQGDWLRQV��
�

�F�� �)DFLOLWDWL�H�3URFHVV��� ��LF��LQFOXGHV�PHGLDW LRQ��LV�D�SURFHVV�E����LF��D�
QHXWUDO� W�LUG� SDUW�� IDFLOL WDWHV� FRPPXQLFDWLRQ� EHW�HHQ�SDUWLHV� LQ� DQ� HIIRU W� WR� SURPRWH�
VHWWOHPHQW�� LW�RXW� LPSRVLWLRQ�RI� W�H� IDFLOLWDWRU�V� R�Q� MXGJPHQW� UHJDUGLQJ� W�H� LVVXHV� LQ�
GLVSXWH��
�

�G�� ���EULG�3URFHVV��PHDQV�DQG�LQFOXGHV��
�

������� 0H GLDWLRQ�DUELWUDWLRQ�����SURFHVV�E����LF���DIWHU�DQ�LQLW LDO�PHGLDWLRQ��
XQUHVRO�HG�LVVXHV�DUH�W�HQ�DUELWUDWHG� �
�

������� �UELWUDWLRQ�PHGLDWLRQ�� � ��SURFHVV�E�� ��LF��� D IWHU� LQLWLDO� DUELWUDWLRQ�
SURFHHGLQJV��EXW�EHIRUH�W�H�D�DUG�LV�GHOL�HUHG��W�H�SDUWLHV�DUH�MRLQWO��JL�HQ�W�H�RSSRUWXQLW��
WR�PHGLDWH�D�UHVROXWLRQ��,I�VXFFHVV IXO��W�H�PHGLDWHG�VHWWOHPHQW�LV�H�HFXWHG�E��W�H�SDUWLHV�
DQG�W�H�DUELWUDWLRQ�D�DUG�LV�GLVUHJDUGHG��,I�XQVXFFHVVIXO��W�H�DUELWUDWLRQ�D�DUG�LV�GHOL�HUHG�
WR�W�H�SDUWLHV� �
�

���� 0LQ L�WULDO�� � ��SURFHVV�E�� ��LF�� W�H� SDUWLHV� SUHVHQW� W�HLU� OHJDO� DQG�
IDFWXDO�FRQWHQW LRQV�WR�HLW�HU�D�SDQHO�RI�UHSUHVHQWDWL�HV�VHOHFWHG�E��HDF��SDUW�� �RU�D�QHXWUDO�
W�LUG�SDUW���RU� ERW���LQ�DQ�HIIRUW�WR�GHILQH�W�H�LVVXHV�LQ�GLVSXWH� DQG� WR�DVVLVW�VHWWOHPHQW �
QHJRWLDWLRQV�� �� QHXWUDO� W�LUG� SDUW�� PD�� LVVXH� DQ� DG�LVRU�� RSLQLRQ�� ��LF�� V�DOO� QRW��
�R�H�HU��EH�ELQG LQJ��XQOHVV�W�H�SDUWLHV��D�H�VR�VWLSXODWHG�LQ��ULWLQJ�LQ�DG�DQFH��
�

�H�� �2W�HU��'5�3URJUDPV��PHDQV�DQG�LQFOXGHV�DQ��RW�HU�PHW�RG�RU�WHF�QLTXH�
RI�FRPSOHPHQWDU��GLVSXWH�UHVROXW LRQ�SHUPLWWHG�E��JXLGHOLQH�RU� GLUHFWL�H�RI�W�H�6XSUHPH�
�R XUW��
�

�I�� �1HXWUDO�7�LUG�3DUW�������QHXWUDO�W�LUG�SDUW���LV�DQ�LQGL�LGXDO���R�SUR�LGHV�D�
�'5� SURFHVV�� 1HXWUDO� W�LUG� SDUWLHV� VHU�LQJ� DV� PHGLDWRUV� PXVW� FRPS O�� �LW�� W�H�
UH TXLUHPHQWV�RI�5�����������1HXWUDO�W�LUG�SDUWLHV�VHU�LQJ�DV�RW�HU�W�DQ�PHGLDWRUV��W�DW�LV ��
�� R� DUH�FRQGXFWLQJ��UELWUD WLRQV��6HWWOHPHQW�3URFHHGLQJV��6XPPDU��-XU��7ULDOV�� (DUO��
1H XWUDO�(�DOXDW LRQV��RU�1HXWUDO� )DFW�)LQGLQJ�SURFHVVHV��DUH�QRW�UHTXLUHG�WR�FRPSO���LW��
W�H�UHTXLUHPHQWV�R I�5�����������
�

�J�� 5R VWHU�0HGLDWRU��1R Q�5RVWHU�0HGLDWRU���� URVWHU�PHGLDWRU� LV�DQ� LQGL�LGXDO�
LQ FOXGHG�RQ�DQ��URVWHU�RI�PHGLDWRUV�PDLQWDLQHG�E��W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV�
RU�DQ��VVLJQPHQW�-XGJH����QRQ �URVWHU�PHGLDWRU�LV�DQ�LQGL�LGXDO���R�SUR�LGHV�PHGLDWLRQ�
EXW�LV�QRW�OLVWHG�RQ�DQ��URVWHU�RI�PHGLDWRUV�PDLQWDLQHG�E��W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H�
�R XUWV�RU�DQ��VVLJQPHQW�-XGJH��7�H�SDUWLHV�PD��DJUHH�WR�XVH�D�URVWHU�PHGLDWRU�RU�D�QRQ �
UR VWHU �PHGLDWRU��
�

1R���� �GRSWHG�-X O������ ����� WR�EH� HIIHFWL�H�6HSWHPEHU� ��� ������ FDSWLRQ�DQG� WH�W�DPHQGHG��
SDUDJ UDS�V��D��W�URXJ���G��GHOHWHG�� QH��SDUDJUDS�V��D��W�URXJ���I��DGRSWHG�-XO����������WR�EH�HIIHFWL�H�
6HSWHPEHU����������FRUUHFWL�H�DPHQGPHQW�WR�SDUDJUDS���D�����DGRSWHG�1R�HPEHU���������WR�EH�HIIHFWL�H�

8�



LPPHG LDWHO��� VXESDUDJUDS�V� �D����� DQG� �E����� DPHQGHG��SDUDJUDS�� �F�� DPHQGHG�� VXESDUDJUDS�� �G�����
UHGHVLJQDWHG� DV� VXESDUDJUDS�� �G��������� QH�� VXESDUDJUDS�� �G�������� DGRSWHG�� VXESDUDJUDS�� �G�����
DPHQGHG��S DUDJUDS���I� �DPHQGHG�DQG�QH��SDUDJUDS���J��DGRSWHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU�
�������� �

�
�
�
��������2U�D�L�D�LR��D�G�0D�D��P����
�

�D�� 9LFLQDJH� 2UJDQL�DWLRQ� DQG� 0DQDJHPHQW�� 3XUVXDQW� WR� W�HVH� UXOHV� DQG�
6XSUHPH��RXUW� JXLGHOLQHV�� W�H� �VVLJQPHQW�-XGJH�RI� HDF�� �LFLQDJH�V�DOO� �D�H�R�HUDOO�
UH VSRQVLELOLW��IRU��'5� SURJUDPV��LQFOXGLQJ�W�HLU�GH�HORSPHQW�DQG�R�HUVLJ�W�FRQWLQXLQJ�
UH ODWLRQV��LW��W�H��DU�WR�VHFXUH�W�H�H IIHFWL�HQHVV�RI�W�HVH�SURJUDPV��DQG�PHF�DQLVPV� WR�
HGXFDWH�MXGJHV��DWWRUQH�V��VWDII��DQG�W�H�SXEOLF�RQ�W�H�EHQHILWV� RI��'5��7�H��VVLJQPHQW�
-XGJH� V�DOO� DSSRLQW� D� �'5� FRRUGLQDW RU� WR� DVVLVW� LQ� W�H� R�HUVLJ�W�� FRRUGLQDWLRQ� DQG�
PD QDJHPHQW�RI� W�H� �LFLQDJH� �'5� SURJ UDPV�� 7�H� �VVLJQPHQW� -XGJH� V�DOO� PDLQWDLQ��
SXUVXDQW� WR�W�HVH�UXOHV��DOO� UHTXLUHG� URVWHUV�RI �QHXWUDO�W�LUG�SDUWLHV�H�FHSW�W�H�URVWHU�RI�
VWDWH�LGH�FL�LO��JHQHUDO�HTXLW���DQG�SUREDWH�DFW LRQ�PHGLDWRUV����LF��V�DOO�EH�PDLQWDLQHG�
E��W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV��
�

�E�� 6WDWH�LGH�2UJDQL�DWLRQ�DQG�0DQDJHPHQW��7�H��GPLQLVWUDWL�H�2IILFH�RI�W�H�
�R XUWV�V�DOO��D�H�W�H�UHVSRQVLELOLW������WR�SURPRWH�XQLIRUPLW��DQG�TXDOLW��RI��'5�SURJUDPV�
LQ � DOO� �LFLQDJHV�� ���� WR�PRQLWRU� DQG� H�DOXDWH� �LFLQDJH� �'5� SURJUDPV� DQG�DVVLVW��'5�
�R RUGLQDWRUV�LQ�LPS OHPHQWLQJ�W�HP������WR�VHU�H�DV�D�FOHDULQJ�RXVH�IRU�LGHDV��LVVXHV��DQG�
QH��WUHQGV�UHODWLQJ�WR��'5��ERW��LQ�1H��-HUVH��DQG�LQ�RW�HU� MXULVGLFWLRQV������WR�GH�HORS�
�'5� SLORW� SURMHFWV�WR�PHHW�QH��QHHGV������WR�PRQLWRU� WUDLQLQJ�DQG�FRQWLQXLQJ�HGXFDWLRQ�
SURJUDPV�IRU�QHXWUDOV��DQG�����WR�LQVWLWXWLRQDOL�H�UHODWLRQV�LSV�UHODWLQJ�WR��'5��LW��W�H�EDU��
XQL�HUVLWLHV�� W�H� 0DULH� /�� �DULEDOGL� �'5� ,QQ� RI��RXUW�� DQG� SUL�DWH� SUR�LGHUV� RI� �'5�
VHU�LFHV��7�H��GPLQLVWUDWL�H�2IILFH�RI�W�H� �RXUWV�V�DOO�PDLQWDLQ� W�H�VWDWH�LGH�URVWHU�RI�
FL�LO��JHQHUDO�HTXLW���DQG�SUREDWH�DFWLRQ�PHGLDWRUV� �
�

1R���� �GRSWHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU����������FDSWLRQ�DPHQGHG��WH�W�DPHQGHG�
DQG�GHVLJQDWHG�DV�SDUDJUDS���D���DQG�QH��SDUDJUDS���E��DGRSWHG�-XO����������WR�EH�HIIHFWL�H�6HSWHPEHU�
���������SD UDJUDS���D��DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU��������� �

�
�
�
��������0�GLD�LR��������UDO�5�O�� �
�

�D�� 5H IHUUDO� WR�0HGLDWLRQ��� (�FHSW� DV� RW�HU�LVH� SUR�LGHG� E��W�HVH� UXOHV�� D�
6XSHULRU��RXU W�RU�0XQLFLSDO��RXUW�MXGJH�PD�� UHTXLUH� W�H�SDUWLHV�WR�DWWHQG�D�PHGLDWLRQ�
VHVVLRQ �DW�DQ��WLPH�IROOR�LQJ�W�H�ILOLQJ�RI�D�FRPSODLQW��
�

�E�� �R PSHQVDWLRQ�DQG�3D�PHQW�RI�0HGLDWRUV�6HU�LQJ� LQ� W�H��L�LO�DQG�)DPLO��
(FRQRPLF�0HGLDWLRQ�3URJUDPV��7�H� UHDO �SDUWLHV� LQ� LQWHUHVW�LQ� 6XSHULRU��RXUW��H�FHS W�LQ�
W�H�6SHFLDO��L�LO�3DUW��DVVLJQHG�WR�PHGLDWLRQ�SXUVXDQW�WR�W�LV�UX OH�V�DOO�HTXDOO��V�DUH�W�H�
IHHV�DQG� H�SHQVHV�RI� W�H�PHGLDWRU� RQ �DQ� RQJRLQJ�EDVLV�� VXEMHFW� WR�FRXUW� UH�LH��DQG�
DOORFDWLRQ�WR�FUHDWH�HTXLW����Q��IHH�RU�H�SHQVH�RI�W�H�PHGLDWRU�V�DOO�EH��DL �HG�LQ�FDVHV��
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DV� WR� W�RVH� SDUWLHV� H�HPSW�� SXUVXDQW� WR� 5�� �������D��� 6XEMHFW� WR� W�H� SUR�LVLRQV� RI�
�XLGHOLQHV���DQG����LQ��SSHQGL��;;9,���XLGHOLQHV�IRU�W�H��RPSHQVDWLRQ�RI�0HGLDWRUV��LI�
W�H�SDUWLHV�VH OHFW� D�PHGLDWRU �IURP�W�H� FRXUW�V� URVWHUV�RI �FL�LO�DQG� IDPL O��PHGLDWRUV�� W�H�
SDUWLHV�PD��RSW�RXW�RI�W�H�PHGLDWLRQ�SURFHVV�DIWHU�W�H�PHGLDWRU��DV�H�SHQGHG�W�R��RXUV�
RI�VHU�LFH����LF��V�DOO�EH�DOORFDWHG�HTXDO O��EHW�HHQ�SUHSDUDWLRQ�DQG�W�H�ILUVW�PHGLDWLRQ �
VHVVLRQ �� DQG� ��LF��V�DOO� EH� DW� QR� FRVW� WR� W�H� SDUWLHV���V�SUR� LGHG� LQ� �XLGHOLQH� �� LQ�
�SSHQGL��;;9,�� IHHV� IRU�URVWHU�PHGLDWRUV� DIWHU�W�H� ILUVW� W�R� IUHH� �RXUV� V�DOO� EH�DW�W�H�
PH GLDWRU�V � PDUNHW� UDWH� DV� VHW� IRUW�� RQ� W�H� FRXUW�V�PHGLDWLRQ� URVWHU�� �V� SUR�LGHG� LQ�
�XLGHOLQH ���LQ��SSHQGL��;;9,�� LI�W�H�SDUWLHV �VHOHFW�D�QRQ �URVWHU�PHGLDWRU��W�DW�PHGLDWRU�
PD ��QHJRWLDWH�D� IHH� DQG�QHHG�QRW� SUR�LGH� W�H�ILUVW� W�R ��RXUV� RI� VHU�LFH�IUHH��:�HQ�D�
PH GLDWRU�V�IHH��DV�QRW�EHHQ�SDLG��FROOHFWLRQ�V�DOO�EH�LQ�DFFRUGDQFH��LW���XLGHOLQH���� RI�
�SSHQGL��;;9,��6SHFLILFDOO���W�H�UHPHG��IRU�D�IDPLO��PHGLDWRU�WR�FRPSHO�SD�PHQW�LV�HLW�HU�
E�� DQ� DSSOLFDWLRQ��PRWLRQ�RU� RUGHU�WR� V�R��FDXVH� LQ�W�H�)DPLO��3DUW� RU� E�� D�VHSDUDWH�
FROOHFWLRQ�DFWLRQ�LQ� W�H�6SHFLDO��L�LO�3DUW��RU�LQ�W�H��L�LO�3DUW� LI� W�H�DPRXQW�H�FHHGV�W�H�
MX ULVGLFWLRQDO� OLPLW� RI�W�H� 6SHFLDO ��L�LO�3DUW��� 7�H� UHPHG�� IRU�D�FL�LO�PHGLDWRU� WR�FRPSHO�
SD�PHQW�LV�D�VHSDUDWH�FROOHFWLRQ�DFWLRQ�LQ�W�H�6SHFLDO��L�LO�3DUW��RU�LQ�W�H��L�LO�3DUW� LI �W�H�
DPRXQW�H�FHHGV�W�H� MXULVGLFWLRQDO�OLPLW�RI� W�H�6SHFLDO��L� LO�3DUW����Q��DFWLRQ �WR�FRPSHO�
SD�PHQW� PD�� EH� EURXJ�W� LQ� W�H� FRXQW�� LQ� ��LF�� W�H�PHGLDWLRQ� RUGHU� RULJLQDWHG��7�H�
UHPHG��IRU�D�SDUW��DQG�RU�FRXQVHO�WR�VHHN�FRPSHQVDWLRQ� IRU�FRVWV�DQG�H�SHQVHV� UHODWHG�
WR�D�FRXUW�RUGHUHG�PHGLDWLRQ�V�DOO�EH�LQ�DFFRUGDQFH��LW���XLGHOLQH����RI��SSHQGL��;;9,��
�

�F�� (�LGHQWLDU�� 3UL�LOHJH�� � �� PHGLDWLRQ� FRPPXQLFDWLRQ� LV� QRW� VXEMHFW� WR�
GLVFR�HU��RU�DGPLVVLEOH�LQ�H�LGHQFH�LQ�DQ��VXEVHTXHQW�SURFHHGLQJ�H�FHSW�DV�SUR�LGHG�E��
W�H�1H��-HUVH��8QLIRUP�0HGLDWLRQ��FW��1�-�6�������������WR� �������SDUW��PD����R�H�HU��
HVWDEOLV�� W�H� VXEVWDQFH� RI� W�H� PHGLDWLRQ� FRPPXQLFDWLRQ� LQ� DQ�� VXF�� SURFHHGLQJ� E��
LQGHSHQGHQW�H�LGHQFH��
�

�G�� �R QILGHQWLDOLW���8QOHVV�W�H�SDUW LFLSDQWV�LQ�D�PHGLDWLRQ�DJUHH�RW�HU�LVH�RU�WR�
W�H�H�WHQ W�GLVFORVXUH�LV�SHUP LWWHG�E��W�LV�UXOH��QR�SDUW���PHGLDWRU��RU�RW�HU�SDUWLFLSDQW�LQ�D �
PH GLDWLRQ� PD�� GLVFORVH� DQ�� PHGLDWLRQ� FRPPXQLFDWLRQ� WR� DQ�RQH� ��R� �DV� QRW� D�
SDUWLFLSDQW� LQ� W�H� PHGLDWLRQ�� �� PHGLDWRU�PD�� GLVFORVH� D�PHGLDWLRQ� FRPPXQLFDWLRQ� WR�
SUH�HQW��DUP�WR�RW�HUV�WR�W�H�H�WHQW�VXF��PHGLDWLRQ�FRPPXQLFDWLRQ��RXOG�EH�DGPLVVLEOH�
LQ �D�FRXUW�SURFHHGLQJ����PHGLDWRU��DV�W�H�GXW��WR�GLVFORVH�WR�D�SURSHU�DXW�RULW��LQIRUPDWLRQ�
REWDLQHG� DW� D�PHGLDWLRQ �VHVVLRQ� LI�UHTXLUHG� E��OD��RU�LI� W�H�PHGLDWRU ��DV�D�UHDVRQDEOH�
EHOLHI�W�DW�VXF��GLVFORVXUH��LO O�SUH�HQW�D�SDUWLFLSDQW�IURP�FRPPLWWLQJ�D�FULPLQDO�RU�LOOHJDO�
DFW� OLNHO��WR� UHVXOW�LQ�GHDW��RU�VHULRXV�ERGLO���DUP��1R�PHGLDWRU�PD��DSSHDU�DV�FRXQVHO�
IRU�DQ�� SHUVRQ�LQ� W�H� VDPH�RU� DQ��UH ODWHG� PDWWHU�� ��OD��HU� UHSUHVHQWLQJ�D� FOLHQW� DW� D�
PH GLDWLRQ�VHVVLRQ�V�DOO�EH�JR�HUQHG�E��W�H�SUR�LVLRQV�RI�53�������
�

�H�� /LPLWDWLRQV�RQ�6HU�LFH�DV�D�0HGLDWRU�
�

���� 1R �RQH��ROGLQJ�D�SXEOLF�RIILFH�RU�SRVLWLRQ�RU�DQ��FDQG LGDWH�IRU�D �SXEOLF�
RIILFH�RU�SRVLWLRQ�V�DOO�VHU�H�DV�D�PHGLDWRU� LQ�D�PDWWHU�GLUHFWO�� RU�LQGLUHFWO��LQ�RO�LQJ� W�H�
JR�HUQPHQWDO�HQWLW��LQ���LF��W�DW�LQGL�LGXDO�VHU�HV�RU�LV�VHHN LQJ�WR�VHU�H��
�
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���� 7�H�DSSUR�DO�RI� W�H��VVLJQPHQW�-XGJH�LV�UHTXLUHG� IRU�VHU�LFH�DV�D�
PH GLDWRU�E��DQ��RI�W�H�IR OOR�LQJ������SROLFH�RU�RW�HU�OD�� HQIRUFHPHQW�RIILFHUV�HPSOR�HG�
E�� W�H� 6WDWH� RU� E��DQ�� ORFDO�XQLW�RI� JR�HUQPHQW�� ���� HPSOR�HHV� RI�DQ�� FRXUW�� RU� ����
JR�HUQPHQW�RIILFLDOV�RU�HPSOR�HHV���RVH�GXWLHV�LQ�RO�H�UHJXODU�FRQWDFW��LW��W�H�FRXUW�LQ�
�� LF��W�H��VHU�H��
�

���� 7�H��VVLJQPHQW� -XGJH�DQG �W�H� �GPLQLVWUDWL�H�2IILFH�R I� W�H��RXUWV�
V�DOO�DOVR ��D�H�W�H�GLVFUHWLRQ�WR�UHTXHVW�SULRU�UH�LH��DQG�DSSUR�DO�RI�W�H�6XS UHPH��RXUW�
RI�SURVSHFWL�H�PHGLDWRUV���RVH�HPSOR�PHQW�RU�SRVLWLRQ�DSSHDUV�WR�HLW�HU�W�H��VVLJQPHQW�
-XGJH�RU�W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV�WR�UHTXLUH�VXF��UH�LH��DQG�DSSUR�DO� �
�

�I�� 0H GLDWRU�'LVFORVXUH�RI��RQIOLFW �RI�,QWHUHVW��
�

���� �HIRUH�DFFHSWLQJ�D�PHGLDWLRQ��D�PHGLDWRU�V�DOO��
�

���� PD NH� DQ� LQTXLU�� W�DW� LV� UHDVRQDEOH� XQGHU� W�H� FLUFXPVWDQFHV� WR�
GHWHUPLQH���HW�HU �W�HUH�DUH�DQ�� NQR�Q�IDFWV�W�DW�D�UHDVRQDEOH� SHUVRQ��RXOG�FRQVLGHU�
OLNH O�� WR�DIIHFW�W�H �LPSDUWLDOLW��RI�W�H�PHGLDWRU��LQFOXG LQJ�D�ILQDQFLDO�RU�SHUVRQDO�LQWHUHVW�LQ�
W�H�RXWFRPH�RI�W�H�PHGLDWLRQ�RU�DQ�H�LVWLQJ�RU�SDVW�UHODWLRQV�LS��LW��D�PHGLDWLRQ�SDUW��RU�
IRUHVHHDEOH�SDUWLFLSDQW�LQ�W�H�PHGLDWLRQ��DQG�
�

���� GLVFORVH�DQ��VXF��NQR�Q�IDFW�WR�W�H�PHGLD WLRQ�SDUW LHV�DV�VRRQ�DV�LV�
SUDFWLFDEOH�EHIRUH�DFFHSWLQJ�D�PHGLDWLRQ��
�

����� I�D�PHGLDWRU�OHDUQV�DQ��IDFW�GHVFULEHG�LQ�VXESDUDJUDS���I��������DIWHU�
DFFHSWLQJ�D�PHGLDWLRQ��W�H�PHGLDWRU�V�DOO�GLVFORVH�LW�DV�VRRQ�DV�LV�SUDFWLFDEOH��
�

���� �IWHU�HQWU��RI�W�H�RUGHU�RI�UHIHUUDO�WR�PHGLDWLRQ��LI �W�H�FRXUW�LV�DG�LVHG�
E��W�H�PHGLDWR U��FRXQVHO��RU�RQH�RI�W�H�SDUW LHV�W�DW�D�FRQIOLFW�RI�LQWHUHVW�H�LVWV��W�H�SDUWLHV�
V�DOO��D�H�W�H�RSSR UWXQLW��WR�VHOHFW�D�UHSODFHPHQW�PHGLDWRU�RU�W�H�FRXUW�PD��DSSRLQW�RQH��
�Q�DPHQGHG�RUGHU�RI�UHIHUUDO�V�DOO�W�HQ�EH�SUHSDUHG�DQG�SUR�LGHG�WR�W�H�SDUWLHV���OO�GDWD�
V�DOO�EH�HQWHUHG�LQWR�W�H�DSSURSULDWH�-XGLFLDU��FDVH�PDQDJHPHQW�V�VWHP��
�

�J�� �R QGXFW� RI� 0HGLDWLRQ� 3URFHHGLQJV�� � 0HGLDWLRQ� SURFHHGLQJV� V�DOO�
FRPPHQFH� �L W�� DQ� RSHQLQJ� VWDWHPHQW� E�� W�H� PHGLDWRU� GHVFULELQJ� W�H� SXUSRVH� DQG�
SURFHGXUHV� RI� W�H� SURFHVV�� 0HGLDWRUV� PD�� UHTXLUH� W�H� SDUWLFLSDWLRQ� RI� SHUVRQV� �LW��
QHJRWLDWLQJ� DXW�RULW��� �Q� DWWRUQH�� RU� RW�HU� LQGL�LGXDO� GHVLJQDWHG� E�� D� SDUW�� PD��
DFFRPSDQ�� W�H�SDUW�� WR �DQG�SDUWLFLSDWH�LQ � D�PHGLDWLRQ�����DL�HU� RI� UHSUHVHQWDWLRQ� RU�
SDUWLFLSDWLRQ� JL�HQ�EHIRUH� W�H�PHGLDWLRQ�PD��EH�UHVFLQGHG��1RQ�SDUW��SDUWLFLSDQWV�V�DOO�
EH�SHUPL WWHG�WR �DWWHQG�DQG�SDUWLFLSDWH�LQ�W�H�PHGLDWLRQ�RQO���LW��W�H�FRQVHQW�RI�W�H�SDUWLHV�
DQG� W�H�PHGLDWRU��0XOWLSOH� VHVVLRQV�PD��EH�VF�HGXOHG���WWRUQH�V�DQG�SDUW LHV��D�H�DQ�
REOLJDWLRQ�WR �SDUW LFLSDWH�LQ�W�H �PHGLDWLRQ�SURFHVV�LQ�JRRG�IDLW��DQG��LW��D�VHQVH�RI�XUJHQF��
LQ �DFFRUGDQFH��LW��SURJUDP�JXLGHOLQHV��
�

���� 7HUPLQDWLRQ�RI�0HGLDWLRQ��
�
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���� 7�H�PHGLDWRU�RU�D�SDUW ��PD��DGMRXUQ�RU� WHUPLQDWH� W�H�VHVVLRQ�LI�����
D�SDUW�� F�DOOHQJHV� W�H� LPSDUWLDOLW��RI� W�H�PHGLDWRU�� ����D�SDUW��FRQWLQXRXVO�� UHVLVWV�W�H�
PH GLDWLRQ�SURFHVV�RU�W�H�PHGLDWRU������W�H UH�LV�D�ID LOXUH�RI�FRPPXQLFDWLRQ�W�DW�VHULRXVO��
LPSHGHV�H IIHFWL�H�GLVFXVVLRQ��RU��'�� W�H�PHGLDWRU �EHOLH�HV�D�SDUW�� LV�XQGHU�W�H�LQIOXHQFH�
RI�GUXJV�RU�DOFR�RO��
�

���� 7�H�PHGLDWRU�V�DOO�WHUPLQDWH�W�H�VHVVLRQ�LI�����W�HUH�LV�DQ�LPEDODQFH�
RI�SR�HU� EHW�HHQ�W�H�SDUWLHV�W�DW�W�H�PHGLDWRU� FDQQRW�R�HUFRPH�� ����W�HUH� LV�DEXVL�H�
EH�D�LRU� W�DW� W�H� PHGLDWRU� FDQQRW� FRQWURO�� RU� ���� W�H� PHGLDWRU� EHOLH�HV� FRQWLQXHG�
PH GLDWLRQ�LV�LQDSSURSULDWH�RU�LQDG�LVDEOH�IRU�DQ��UHDVRQ� �
�

�L�� )LQDO� 'LVSRV LWLRQ��� ,I� W�H�PHGLDWLRQ� UHVXOWV� LQ� W�H�SDUWLHV��WRWDO� RU� SDU WLDO�
DJUHHPHQW�� VDLG� DJUHHPHQW � PXVW� EH� UHGXFHG� WR� �ULWLQJ� � VLJQHG� E�� HDF�� SDUW��� DQG�
IXUQLV�HG�WR�HDF��SDUW��� 7�H�DJUHHPHQW� QHHG�QRW�EH�ILOHG��LW��W�H�FRXUW��EXW�ERW��URVWHU�
DQG�QRQ�URVWHU�PHGLDWRUV�V�DOO�UHSRUW�W�H�VWDWXV�RI�W�H�PDWWHU�WR�W�H�FRXUW�E��VXEPLVVLRQ�
RI�W�H��RPSOHWLRQ�RI�0H GLDWLRQ�IRUP��,I�DQ�DJUHHPHQW�LV�QRW�UHDF�HG��W�H�PDWWHU�V�DOO�EH�
UH IHUUHG �EDFN�WR�FRXUW�IRU�IRUPDO�GLVSRVLWLRQ� �
�

1R���� �GRSWHG�-XO������ �����WR�EH�HIIHFWL�H�6HSWHPEHU����������SDUDJUDS���F�����DPHQGHG�DQG�
SDUDJ UDS���F���� � DGRSWHG�-XQH���������� WR� EH�HIIHFWL�H�6HSWHPEHU���� ������ SDUDJUDS�V� �D� �DQG� �F�����
DPHQGHG� DQG� SDUDJUDS�� �F �������� DGRSWHG� -XO �� ���� ����� WR�EH� HIIHFWL�H� 6HSWHPEHU� ��� ������ FDSWLRQ�
DPHQGHG��SDUDJUDS���D��DPHQGHG�DQG� UHGHVLJQDWHG�DV�SDUDJUDS�V��D�� DQG��E���SDUDJUDS�V� �E����F����G���
�H���DQ G��I��DPHQGHG�DQG�UHGHVLJQDWHG�DV�SDUDJUDS�V��F���� G����H����I���DQG��J� �-XO����������WR�EH�HIIHFWL�H�
6HSWHPEHU����������SDUDJUDS�V��G� ����DQG��G�����DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU����������
SDUDJ UDS���E��DPHQGHG� -XO�� ���������WR� EH� HIIHFWL�H� 6HSWHPEHU� ��� ������ QH�� SDUDJUDS���F��DGRSWHG��
IRUPHU�SDUDJUDS���F��UHGHVLJQDWHG�DV�SDUDJUDS���G��DQG�DPHQGHG��IRUPHU�SDUDJUDS���G��UHGHVLJQDWHG�DV�
SDUDJ UDS�� �H���Q H�� SDUDJUD S�� �I� � DGRSWHG�� IRUPHU� SDUDJUDS�� �H�� UHGHVLJQDWHG� DV� SDUDJUDS�� �J�� DQG�
DPHQGHG�� IRUPHU �SDUDJUDS���I��UHGHVLJQDWHG�DV�SDUDJUDS�������DQG�IRUPHU�SDUDJUDS���J��UHGHVLJQDWHG�DV�
SDUDJ UDS�� �L�� -XQH� ���� ����� WR� EH� HIIHFWL�H � 6HSWHPEHU� ��� ������ SDUDJUDS�� �E�� DPHQGHG� DQG� QH��
VXESDUDJUDS�� �I�����DGRSWHG�-XO�����������WR� EH�HII HFWL�H�6HSWHPEHU� ��������� SDUDJUDS���E��DPHQGHG��
VXESDUDJUDS�� �H����� GHOHWHG �� VXESDUDJUDS�V� �H���� �� �H ����� DQG� �H����� DPHQGHG� DQG� UHGHVLJQDWHG� DV�
VXESDUDJUDS�V��H�������H�����DQG��H������VXESDUDJUDS�V��I �����DQG��I�����DPHQGHG��SDUDJUDS���J��DPHQGHG��
VXESDUDJUDS�V� ������� DQG� ������� DPHQGHG�� DQG� SDUDJUDS�� �L�� DPHQGHG� -XO�� �� �� ����� WR� EH� HIIHFWL�H�
6HSWHPEHU����������SD UDJUDS���E��DPHQGHG�-X O�����������WR�EH�HIIHFWL�H�6HSWHPEHU��������� �

�
�
�
��������0�GLD�LR��L���DPLO��3DU��0D���U��
�

�D�� 0H GLDW LRQ�RI��XVWRG��DQG�3DUHQWLQJ�7LPH��FWLRQV��
�

���� 6FUHHQLQJ� DQG� 5HIHUUDO�� � �OO� FRPSODLQ WV� RU� PRWLRQV� LQ�RO�LQJ� D�
FXVWRG�� RU� SDUHQWLQJ� WLPH� LVVXH� V�DOO� EH� VFUHHQHG� WR� GHWHUPLQH� ��HW�HU� W�H� LVVXH� LV�
JHQXLQH�DQG�VXEVWDQWLDO��DQG�LI�VXF��D�GHWHUPLQDWLRQ�LV�PDGH��W�H�PDWWHU�V�DOO�EH�UHIHUUHG�
WR�PHGLDWLRQ� IRU� UHVROXWLRQ� LQ� W�H�F�LOG�V � EHVW� LQWHUHVWV�� �R�H�HU�� QR� PDWWHU � V�DOO� EH�
UH IHUUHG �WR �PHGLDWLRQ�LI�W�HUH�LV� LQ�HIIHFW�D�SUHO LPLQDU��RU� ILQDO� RUGHU�RI� GRPHVWLF��LROHQFH�
HQWHUHG�SXUVXDQW�WR�W�H�3UH�HQWLRQ�RI�'RPHVWLF�9LROHQFH��FW��1�-�6�������������HW�VHT����
,Q�PDWWHUV�LQ�RO�LQJ�GRPHVWLF��LROHQFH�LQ���LF��QR� RUGHU��DV�EHHQ�HQWHUHG�RU�LQ� FDVHV�
LQ �RO�LQJ� F�LOG�DEXVH� RU� VH�XDO�DEXVH�� W�H� FXVWRG�� RU� SDUHQWLQJ� WLPH�LVVXHV� V�DOO� EH�
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UH IHUUHG�WR�PHGLDWLRQ�SUR�LGHG�W�DW�W�H�LVVXHV�RI�GRPHVWLF��LROHQFH��F�LOG�DEXVH�RU�VH�XDO�
DEXVH�V�DOO� QRW�EH� PHGLDWHG�LQ� W�H�FXVWRG��PHGLDWLRQ�SURFHVV�� 7�H�PHGLDWRU� RU�HLW�HU�
SDUW��PD�� SHWLWLRQ� W�H� FRXUW� IRU� UHPR�DO� RI� W�H� FDVH� IURP� PHGLDWLRQ� EDVHG� XSRQ� D�
GHWHUPLQDWLRQ�RI�JRRG�FDXVH��
�

���� �RQGXFW�RI�0HGLDWLRQ��,Q�DGGLWLRQ�WR�W�H�JHQHUDO�UHTX LUHPHQWV�RI �5XOH�
��������W�H�SDUWLHV�V�DOO�EH�UHTXLUHG�WR�DWWHQG�D�PHGLDWLRQ�RULHQWDWLRQ�SURJUDP�DQG�PD��
EH�UHTXLUHG�WR�DWWHQG�DQ�LQLWLD O�PHGLDWLRQ�VHVVLRQ��0HGLDWLRQ�VHVVLRQV�V�DOO�EH�FORVHG�WR�
W�H�SXEOLF�� 7�H�PHGLDWRU� DQG� W�H�SDU WLHV� V�RXOG� FRQVLGHU���HW�HU� LW� LV�DSSURSULDWH� WR�
LQ �RO�H�W�H�F�LOG�LQ�W�H�PHGLDWLRQ�SURFHVV��7�H�PHGLDWRU�RU�H LW�HU�SDUW��PD��WHUPLQDWH�D�
PH GLDWLRQ�VHVVLRQ�LQ�DFFRUGDQFH��LW��W�H�SUR�LVLRQV�RI�5�������������
�

���� 0H GLDWRU� 1RW� WR� �FW� DV� (�DOXDWRU�� � 7�H� PHGLDWRU� PD�� QRW�
VXEVHTXHQWO�� DFW� DV� DQ� H�DOXDWRU� IRU� DQ�� FRXUW�RUGHUHG� UHSRUW� QRU� PDNH� DQ��
UH FRPPHQGDWLRQ�WR�W�H�FRXUW�UHVSHFWLQJ�FXVWRG��DQG�SDUHQWLQJ�WLPH��
�

�E�� 0H GLDW LRQ�RI�(FRQRPLF��VSHFWV�RI�'LVVR OXWLRQ��FWLRQV��
�

���� 5H IHUUDO�WR�(63���7�H��'5�SURJUDP�RI�HDF���LFLQDJH�V�DOO�LQFOXGH�D�
SRVW�(DUO��6HWWOHPHQW�3DQHO��(63��SURJUDP�IRU�W�H�PHGLDWLRQ�RI�W�H�HFRQRPLF�DVSHFWV�RI�
GLVVROXWLRQ�DFWLRQV� RU� IRU�W�H� FRQGXFW� RI�D� SRVW�(63 �DOWHUQDWH��RPSOHPHQWDU��'LVSXWH�
5H VROXWLRQ���'5��H�HQW�FRQVLVWHQW��LW��W�H�SUR�LVLRQV�RI�W�LV�UXOH�DQG�5����������R�H�HU��
QR�PDWWHU�V�DOO�EH�UHIHUUHG�WR�PHGLDWLRQ�LI�D�WHPSRUDU��RU�ILQDO�UHVWUDLQLQJ�RUGHU�LV�LQ�HIIHFW �
LQ �W�H�PDWWHU�SXUVXDQW�WR� W�H�3UH�HQWLRQ�RI�'RPHVWLF�9LROHQFH��FW��1�-�6�������������HW�
VHT����
�

���� 'HVLJQDWLRQ�RI�0HGLDWRU�RI�(FRQRPLF��VSHFWV�RI�)DPLO��/D��0DWWHUV���
�� FUHGHQWLDOV� FRPPLWWHH� FRPSULVHG� RI� UHSUHVHQWD WL�HV� IURP� W�H� 6XSUHPH� �RXUW�
�R PP LWWHH�RQ��RPSOHPHQWDU��'LVSXWH�5HVROXWLRQ�V�DOO�EH�UHVSRQVLEOH�IRU�UH�LH�LQJ�DQG�
DSSUR�LQJ�DOO�PHGLDWRU�DSSOLFDWLRQV���SSOLFDQWV�PXVW�FRPSOHWH�DQ�DSSOLFDWLRQ�IRUP�SRVWHG�
RQ� W�H� -XGLFLDU��V� ,QWHUQHW� �HE� VLWH� �����MXGLFLDU��VWDWH�QM�XV� RU�
����QMFRXUWVRQOLQH�FRP���0HGLDWRUV���R�PHHW�W�H� WUDLQLQJ�UHTXLUHPHQWV�VHW�IRUW��LQ�W�LV�
UX OH�� DQG� DQ�� RW�HU� DSS UR�HG� FUL WHULD� GH�HORSHG� E�� W�H� )DPLO�� �RXU W� 3URJUDPV�
6XEFRPPLWWHH�RI�W�H��RPPLWWHH�RQ��RPSOHPHQWDU��'LVSXWH�5HVROXWLRQ�V�DOO�EH�DGGHG�
WR�W�H�5RVWHU�RI��SSUR�HG�0HGLDWRUV��7�H�URVWHU�V�DOO�EH�PDLQWDLQHG�E��W�H��GPLQLVWUDWL�H�
2IILFH�RI�W�H��RXUWV�DQG�V�DOO�EH�SRVWHG�RQ�W�H�-XGLFLDU��V�,QWHUQHW��HE�VLWH� �
�

���� (�F�DQJH �RI� ,QIRUPDWLRQ� � � ,Q� PHGLDWLRQ� RI� HFRQRPLF� DVSHFWV� RI�
)DPLO��DFWLRQV��SDUWLHV�DU H�UHTXLUHG�WR�SUR�LGH�DFFXUDWH�DQG�FRPSOHWH� LQIRUPDWLRQ�WR�W�H�
PH GLDWRU�DQG�WR� HDF�� RW�HU�� LQFOXGLQJ� EXW�QRW� OLPLWHG� WR�WD�� UHWXUQV�� �DVH�,QIRUPDWLRQ�
6WDWHPHQWV��DQG�DSSUDLVDO�UHSRUWV��7�H�FRXUW�PD��� LQ�W�H�0HGLDWLRQ�5HIHUUDO�2UGHU��VWD��
GLVFR�HU��DQG�VHW�VSHFLILF�WLPHV�IRU�FRPSOHW LRQ�RI�PHGLDWLRQ��
�

���� 7LPLQJ�RI�5HIHUUDO���3DUWLHV�V�DOO�EH�UHIHUUHG�WR�HFRQRPLF�PHGLDWLRQ�
RU�RW�HU�DOWHUQDWH��'5�H�HQW�IROOR�LQJ�W�H� XQVXFFHVVIXO�DWWHPSW�WR�UHVR O�H�W�HLU� LVVXHV�
W�URXJ��(63�� �W� W�H�FRQFOXVLRQ�RI�W�H�(63�SURFHVV�� SDUWLHV�V�DOO�EH�GLUHFWHG�WR�FRQIHU�
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�LW��DSSURSULDWH�FRXUW�VWD II�WR�H�SHGLWH�W�H�UHIHUUDO�WR�HFRQRPLF�PHGLDWLRQ�LQ�DFFRUGDQFH�
�LW��W�H�IROOR�LQJ�SURFHGXUHV��
�

��� 3DUWLHV�PD��FRQIHUHQFH��LW��W �H�MXGJH�RU�W�H�MXGJH�V�GHVLJQHH��
�

��� �RXUW� VWDII� V�DOO� H�S ODLQ� W�H� SURJUDP� WR� W�H� SDUWLHV� DQG�RU�W�H LU�
DWWRUQH�V��
�

��� 3DUWLHV�V�DOO� EH�SUR�LGHG��LW��W�H� URVWHU� RI�DSSUR�HG�PHGLDWRUV�IRU �
VHOHFWLRQ� �
�

'� �� DIWHU� D� PHGLDWRU� �DV� EHHQ� VHOHFWHG�� FRXUW� VWDII� V�DOO� DWWHPSW�
LPPHGLDWH � FRQWDFW� WR� VHFXUH� W�H� PHGLDWRU�V� DFFHSWDQFH� DQG� W�H� GDWH� R I� LQLWLDO�
DSSRLQWPHQW��,I�FRX UW�VWDII�LV�XQDEOH�WR�FRQWDFW�W�H�PHGLDWRU�IRU�FRQILUPDWLRQ��W�H�RUGHU�RI�
UH IHUUDO�V�DOO�VWDWH�W�DW�W�H�PHGLDWRU�DQG� W�H�GDWH�RI�LQLWLDO�DSSRLQWPHQW� UHPDLQ�WHQWDWL�H�
XQWLO� FRQILUPDWLRQ� LV�VHFXUHG��6WDII��LOO� DWWHPSW� WR�FRQILUP��LW�LQ�����RXUV�DQG�VHQG�DQ�
DPHQGHG�RUGHU�WR�W�H�SDUWLHV�DQG�RU�W�HLU�DW WRUQH�V��
�

(�� ,I�D �PHGLDWRU� QRWLILHV� W�H� FRXUW� W�DW� �H�RU�V�H� FDQQRW� WDNH�RQ�DQ��
DGGLWLRQDO�FDVHV��FRXUW�VWDII��L OO� VR�DG�LVH�W�H�SDUWLHV�DW�W�H�WLPH�RI�VHOHFWLRQ�VR�W�DW�DQ�
DOWHUQDWH�PHGLDWRU�FDQ�EH�VH OHFWHG��
�

)�� 7�H�FRXUW�V�DOO�HQWHU�DQ�(FRQRPLF�0HGLDWLRQ�5HIHU UDO�2UGHU�VWDWLQJ�
W�H�QDPH�RI�W�H�PHGLDWRU��OLVWLQJ�W�H�ILQDQFLDO�GRFXPHQWV�WR�EH�V�DUHG�EHW�HHQ�W�H�SDUWLHV�
DQG��LW��W�H�PHGLDWRU��LQGLFDWLQJ�W�H�DOORFDWLRQ�RI�FRPSHQVDWLRQ�E��HDF��SDUW��LI�PHGLDWLRQ�
H�WHQGV�EH�RQG�W�H�LQLWLDO� W�R��RXUV��VWDWLQJ� W�H�FRXUW�V� H�SHFWDWLRQ�W�DW�W�H�SDUWLHV� �LOO�
PH GLDWH�LQ �JRRG� IDLW���GHILQLQJ� W�H�PHGLDWLRQ�WLPH� IUDPH��DQG�LGHQWLI�LQJ� W�H�QH�W�FRXUW�
H�HQW�DQG�W�H�GDWH�RI�W�DW�H�HQW��
�

��� 7�H�UHIHUUDO � RUGHU�� VLJ QHG� E�� W�H� MXGJH�� V�DOO� EH� SUR�LGHG� WR� W�H�
SDUWLHV�EHIRUH�W�H��OHD�H�W�H�FRXU W�RXVH���PHQGHG�RUGHUV��LW� �FRQILUPHG�DSSRLQWPHQWV�
V�DOO�EH� ID�HG� WR� W�H�SDUWLHV� DQG�RU�W�HLU �DWWRUQH�V�W�H�QH�W� GD���UHSODFLQJ�W�H�WHQWDWL�H�
RUGHUV��
�

��� ,I�W�H�SDUWLHV� DUH�XQDEOH�WR�DJUHH�XSRQ�DQG�VH OHFW�D�PHGLDWRU��W�H�
MXGJH��LOO�DSSRLQW�RQH� �6WDII�V�DO O�W�HQ�IROOR��W�H�DER�H�SURFHGXUHV�DV�DSSOLFDEOH��
�

,�� 5H IHUUDO� WR� HFRQRPLF� PHGLDWLRQ� V�DOO� EH� UH FRUGHG� LQ� W�H� )DPLO��
�XWRPDWHG��DVH�7UDFNLQJ�6�VWHP��)��76���
�

���� �GMRXUQPHQWV����GMRXUQPHQW�RI�H�HQWV�LQ�W�H�PHGLDWLRQ�SURFHVV�V�DOO�
EH�GHWHUPLQHG �E��W�H�PHGLDWRU�DIWHU�FRQIHUULQJ��LW��W�H�SDUWLHV�DQG�RU�DWWRUQH�V��SUR�LGHG�
W�DW� DQ�� VXF�� DGMRXUQPHQW��LO O� QRW� UHVXOW� LQ�W�H� FDVH�H�FHHGLQJ� W�H�UHWXUQ�GDWH� WR�W�H�
FRXUW�� ,I� DQ� DGMRXUQPHQW��RXOG� FDXVH� GHOD��RI� W�H� UHWXUQ�GDWH� WR � W�H� FRXUW�� D� �ULWWHQ�
DGMRXUQPHQW�UHTXHVW�PXVW� EH�PDGH� WR�W�H� MXGJH���R��DV�UHVSRQVLELOLW�� IR U� W�H�FDVH�RU�
W�H�MXGJH�V�GHVLJQHH� �
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�
1R���� �GRSWHG�-X O�� ��������� WR�EH� HIIHFWL�H�6HSWHPEHU���� ������ QH��SDUDJUDS�� �F�� DGRSWHG�

-DQXDU���������� �WR�EH �HIIHFWL�H��SULO����������FDSWLRQ�DQG�SDUDJUDS�V� �D��DQG��E� �DPHQGHG�-XO����������
WR�EH�HIIHFWL�H�6HSWHPEHU����������FDSWLRQ�DPHQGHG��IRUPHU�SDUDJUDS�V��D����E���DQG��F��UHGHVLJQDWHG�DV�
SDUDJ UDS�V��D�������D������DQG��D��� ���QH��SDUDJUDS���D ��FDSWLRQ�DGRSWHG��DQG�QH��SDUDJUDS���E��DGRSWHG�
-XO��� ��������WR� EH�HIIHFWL�H�6HSWHPEHU����������SDUDJUDS���D�����DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�
6HSWHPEHU����������SDUDJUDS���E��DPHQGHG�DQG�UHGHVLJQDWHG�DV�SDUDJUDS���E������FDSWLRQ�IRU�SDUDJUDS��
�E����� DGGHG��DQG� QH��SDUDJUDS�V� �E������ �E���� ���E��� ���DQG ��E�����DGRSWHG�-XO���� ������� WR�EH�HIIHFWL�H�
6HSWHPEHU����������SDUDJUDS���E��FDSWLRQ�DPHQGHG��VXESDUDJUDS���E�����FDSWLRQ�DQG�WH� W�DPHQGHG��DQG�
VXESDUDJUDS���E� ����DPHQGHG�-XO� ����������WR�EH�HII HFWL�H�6HSWHPEHU����������

�
�
�
��������0�GLD�LR��RI��LYLO��3URED����D�G�����UDO��T�L���0D���U��
�

7�H��'5�SURJUDP�RI�HDF�� �LFLQDJH�V�DOO�LQFOXGH�PHGLDWLRQ�RI�FL�LO��SUREDWH��DQG�
JHQHUDO�HTXLW��PDWWHUV��SXUVXDQW�WR�UXOHV�DQG�JXLGHOLQHV�DSSUR�HG�E��W�H�6XSUHPH��RXUW��
�

�D�� 5H IHUUDO�WR�0HGLDWLRQ���7�H�FRXUW�PD���VXD�VSRQWH�DQG�E���ULWWHQ�RUGHU��UHIHU�
DQ��FL�LO��JHQHUDO�HTXLW���RU�SUREDWH�DFWLRQ�WR�PHGLDWLRQ�IRU�DQ�LQLWLDO�W�R��RXUV����LF��V�DOO�
LQ FOXGH�DQ�RUJDQL�DWLRQDO�WHOHS�RQH�FRQIHUHQFH��SUHSDUDWLRQ�E��W�H�PHGLDWRU��DQG�W�H�ILUVW�
PH GLDWLRQ�VHVVLRQ��,Q�DGGLWLRQ��W�H�SDUWLHV�WR�DQ�DFWLRQ�PD��UHTXHVW�DQ�RUGHU�RI�UHIHUUDO�WR�
PH GLDWLRQ�DQG�PD��HLW� HU�VHOHFW�W�H�PHGLDWRU�RU�UHTXHVW�W�H�FRXUW�WR�GHVLJQDWH�D�PHGLDWRU�
IURP�W�H�FRXUW�DSSUR�HG�URVWHU� �
�

�E�� 'H VLJQDWLRQ�RI�0HGLDWRU���:LW�LQ����GD�V�DIWHU�HQWU��RI�W�H�PHGLDWLRQ�UHIHUUDO�
RUGHU��W�H�SDUWLHV�PD��V HOHFW�D�PHGLDWRU����R�PD���EXW�QHHG�QRW��EH�OLVWHG�RQ�W�H�FRXUW�V�
5R VWHU �RI��L�LO�0HGLDWRUV��/HDG�S ODLQWLII�V�FRXQVHO�PXVW� LQ��ULWLQJ�SUR�LGH�W�H��'5�3RLQW�
3HUVRQ�LQ� W�H� FRXQW�� �DV��HOO�DV� W�H� LQGL�LGXDO�GHVLJQDWHG�E�� W�H�FRXUW�LQ�W�H�PHGLDWLRQ�
UH IHUUDO�RUGHU���LW��W�H�QDPH�RI�W�H�VHOHFWHG�PHGLDWRU��,I�W�H�SDUWLHV�GR�QRW�WLPHO��VHOHFW�D�
PH GLDWRU��W�H�LQGL�LGXDO�GHVLJQDWHG�E��W�H�FRXUW�LQ�W�H�PHGLDWLRQ�UHIHUUDO�RUGHU�V�DOO�VHU�H��
�OO� URVWHU� DQG�QRQ�UR VWHU�PHGLDWRU V�� ��HW�HU� SDUW��VHOHFWHG� RU�FRXUW�GHVLJQDWHG�� V�DOO�
FRPSO���LW��W�H�WHUPV�DQG�FRQGLWLRQV�VHW�IRUW��LQ�W�H�PHGLDWLRQ�UHIHUUDO�RUGHU��
�

�F�� 6WD��RI�3URFHHGLQJV�� �7�H�FRXUW�PD��� LQ�W�H�PHGLDWLRQ�UHIHUUDO�RUGHU�� VWD��
GLVFR�HU��IRU�D �VSHFLILF�RU�DQ�LQGHWHUPLQDWH�SHULRG��
�

�G�� :L W�GUD�DO� DQG� 5HPR�DO� IURP� 0HGLDWLRQ�� � �� PRWLRQ� IRU� UHPR�DO� IURP�
PH GLDWLRQ� V�DOO �EH�ILOHG�DQG�VHU�HG�XSRQ�DOO�SDUWLHV��LW�LQ����GD�V�DIWHU�W�H�HQWU��RI� W�H�
PH GLDWLRQ�UHIHUUDO�RUGHU�DQG�V�D OO�EH�JUDQWHG�RQO��IRU �JRRG�FDXVH���Q��SDUW��PD���LW�GUD��
IURP�PHGLDWLRQ�DIWHU�W�H�LQLWLDO�W�R��RXUV�SUR�LGHG�IRU�E��SDUDJUDS���D�� RI�W�LV�UXOH��7�H�
PH GLDWLRQ�PD����R�H�HU��FRQWLQXH��LW��W�H� FRQVHQW� RI�W�H�PHGLDWRU�DQG�W�H� UHPDLQLQJ�
SDUWLHV� LI� W�H��GHWHUPLQH� W�DW� LW� PD�� EH� SURGXFWL�H� H�HQ� �LW�RXW� SDUWLFLSDWLRQ� E�� W�H�
�LW�GUD�LQJ�SDUW���
�

�H�� 0H GLDW LRQ�6WDWHPHQW���7�H�PHGLDWRU�V�DOO�IL��D�GDWH�IROOR�LQJ�W�H�WHOHS�RQLF�
FRQIHUHQFH� IRU�W�H� H�F�DQJH�E�� W�H�SDUWLHV�DQG�VHU�LFH�XSRQ �W�H� PHGLDWRU�RI� D�E ULHI�
VWDWHPHQW�RI�IDFWV�DQG�SURSRVDOV�IRU�VHWWOHPHQW�QRW�H�FHHGLQJ�WHQ�SDJHV���W�W�H�GLVFUHWLRQ�
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RI�W�H�PHGLDWRU��HDF��SDUW��V�VWDWHPHQ W�RI� IDFWV�PD��EH�SUHSDUHG�DQG� VXEPLWWHG� WR�W�H�
PH GLDWRU� IRU� UH�LH�� �LW�RXW� VHU�LFH� RI� W�H� VWDWHPHQW� RI� IDFWV� RQ� W�H� RW�HU� SDUW��� �OO�
GRFXPHQWV�SUHSDUHG�IRU�PHGLDWLRQ�V�DOO�EH�FRQILGHQWLDO�DQG�VXEMHFW�WR�5XOH��������F��DQG�
�G ���
�

�I�� 3URFHGXUH� )ROOR�LQJ� 0HGLDWLRQ�� � 3URPSWO�� XSRQ� WHUPLQDWLRQ� RI� W�H�
PH GLDWLRQ�SURFHVV�� W�H�PHGLDWRU�V�D OO�UHSRUW�WR�W�H�FRXUW�LQ��ULWLQJ�DV� WR���HW�HU�RU� QRW�
W�H�DFWLRQ�RU�DQ��VH�HUDEOH�FODLP�W�HUHLQ��DV�EHHQ�VHWWOHG��
�

�J�� �R PSHQVDWLRQ�RI�0HGLDWRUV��0HGLDWRUV�V�DOO� EH�FRPSHQVDWHG�DV�SUR�LGHG�
E��5XOH� �������E��DQG��SSHQGL��;;9,����XLGHOLQHV� IRU�W�H��RPSHQVDWLRQ� RI�0HGLDWRUV�
6HU�LQJ�LQ�W�H��L�LO�0HGLDWLRQ�3URJUDP����
�

1R���� �GRSWHG� -XO�� ��� ����� WR� EH� HIIHFWL�H� 6HSWHPEHU� ��� ����� �DQG� IR UPHU� 5XOH� �������
UHGHVLJQDWHG�DV�5XOH����������SDUDJUDS���E��DPHQGHG� -XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU����������
SDUDJ UDS�V��H��DQG��J��DPHQGHG�-X O�����������WR�EH�HIIHFWL �H�6HSWHPEHU����������SDUDJUDS���D��DPHQGHG�
6HSWHPEHU� ���������WR� EH� HIIHFWL�H� LPPHGLDWHO���SDUDJUDS���H�� DPHQGHG� -XO�����������WR� EH�HIIHFWL�H�
6HSWHPEHU����������SDUDJUDS���G��DPHQGHG�-XO����������WR�EH�HIIHFW L�H�6HSWHPEHU����������SDUDJUDS���H��
DPHQGHG�- XO�����������WR�EH�HIIHFWL�H�6 HSWHPEHU����������SDUDJUDS���E��DPHQGHG�-X O������ ����� WR�EH�
HIIHFWL�H�6HSWHPEHU����������SDUDJUDS���E��DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU�� ��������

�
�
�
���������RPSO�P���DU���L�S����5��RO��LR��3UR�UDP��L������6S�FLDO ��LYLO�3DU��
�

�D�� 6PDOO� �ODLPV�� � (DF�� �LFL QDJH� V�DOO� SUR�LGH� D� VPDOO � FODLPV� VHWWOHPHQW�
SURJUDP� LQ� ��LF�� ���� OD�� FOHUNV� IURP� DOO� W�H� GL�LVLRQV� ��R� �D�H� EHHQ� WUDLQHG� LQ�
FRPSOHPHQWDU� �GLVSXWH�UHVROXWLRQ�VHWWOHPHQW�QHJR WLDWLRQ�WHF�QLTXHV�SXUVXDQW�WR�5�������
���E������DQG�RW�HU�HPSOR�HHV�DQG��ROXQWHHUV���R��D�H�EHHQ�WUDLQHG�LQ�FRPSOHPHQWDU��
GLVSXWH� UHVROXWLRQ� VHWWOHPHQW�QHJRWLDWLRQ� WHF�QLTXHV� DQG�DV�PHGLDWRUV� SXUVXDQW� WR� 5��
��������E������ VHU�H� DV� WUDLQHG� VHWWORUV�� QRW�PHGLDWRUV�� ��R� �HOS� OLWLJDQWV� VHWWOH� W�HLU�
FDVHV�� DQG� ��� �FDVHV� W�DW� DUH�QRW�VHWWOHG� DUH� WULHG� RQ�W�H�VDPH� GD��� LI �SRVVLEOH� �7�H �
WUDLQLQJ�UHTXLUHPHQWV�DSSO��WR�OD��FOHUNV�EXW�QRW�WR�RW�HU�DWWRUQH�V� �
�

�E�� 7HQDQF���FWLRQV���,I�FRPSOHPHQWDU��GLVSXWH�UHVROXWLRQ�SURJUDPV�DUH�XVHG�
IRU�WHQDQF��DFWLRQV��FDVHV�W�DW�DUH�QRW�VHWW OHG�V�DOO�EH�WULHG�RQ�W�H�VDPH�GD��� LI�SRVVLEOH� �
�

�F�� 2W�HU� �FWLRQV� IRU� 'DPDJHV�� � )RU� RW�HU� 6SHFLDO� �L�LO� 3DUW� DFWLRQV� IRU�
GDPDJHV� HDF�� �LFLQDJH � V�DOO� HVWDEOLV�� D� VHWWOHPHQW� SURJUDP� W�DW� GRHV� QRW� LQFOXGH�
DUELW UDWLRQ�LQ���LF��W�HUH�LV�RQH�VHWWOHPHQW�H�HQW �VF�HGXOHG�WR�RFFXU�RQ�W�H�WULDO�GDWH� �
�

1R���� �GRSWHG�-XO�����������DV�5X OH��������WR�EH�HIIHFWL�H�6HSWHPEHU����������DPHQGHG�DQG�
UHGHVLJQDWHG�DV�5XOH��������-XO����������WR�EH�HIIHFWL�H�6HSWHPEHU����������FDSWLRQ�DQG�WH�W�GHOHWHG��QH��
FDSWLRQ�DQG� QH�� SDUDJUDS�V��D����E���DQG��F�� DGRSWHG�-XO����������� WR�EH� HIIHFWL�H�6HSWHPEHU����������
SDUDJ UDS���D��DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEH U����������SDUDJUDS���D��DPHQGHG�-XO������
����� WR� EH� HIIHFWL�H� 6HSWHPEHU� ��� ������ SDUDJUDS�� �D�� WH�W� DPHQGHG� -XO�� ���� ����� WR� EH� HIIHFWL�H�
6HSWHPEHU��������� �

�
�
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�
�
��������0�GLD�LR��RI�0L�RU��L�S����� L��0��LFLSDO��R�U���F�LR���
�

�D�� 5H IHUUDO�����PHGLDWLRQ�QRW LFH�PD��LVVXH� SXUVXDQW� WR�5��������UHTXLULQJ�W�H�
SDUWLHV� WR�DSSHDU� DW� D� PHGLDWLRQ� VHVVLRQ� WR�GHWHUPLQH���HW�HU�PHGLDWLRQ� SXUVXDQW� WR�
W�HVH�UXOHV� LV� DQ� DSSURSULDWH�PHW�RG� IRU� UHVRO�LQJ� W�H� PLQRU� GLVSXWH�� 1R� UHIHUUDO� WR�
PH GLDWLRQ� V�DOO�EH�PDGH�LI�W�H�FRPSODLQW�LQ�RO�HV�����VHULRXV�LQMXU�������UHSHDWHG�DFWV�RI�
�LROHQFH�EHW�HHQ�W�H�SDUWLHV������ LQFLGHQWV� LQ�RO�LQJ�W�H�VDPH�SHUVRQV���R�DUH�DOUHDG��
SDUWLHV�WR�D�6XSHULRU��RXUW�DFWLRQ�EHW�HHQ�W�HP������PDWWHUV�DULVLQJ�XQGHU�W�H�3UH�HQWLRQ�
RI�'RPHVWLF�9LR OHQFH��FW��1�-�6�������������HW�VHT��������D��LROD WLRQ�RI�W�H�1H��-HUVH��
0R WRU�9H�LFOH��RGH��7LWOH������RU�����PDWWH UV�LQ�RO�LQJ�SHQDOW��HQIRUFHPHQW�DFWLRQV��
�

�E�� �SSRLQWPHQW�RI�0HGLDWRUV�����PXQLFLSDO�FRXUW�PHGLDWRU�V�DOO�EH�DSSRLQWHG�
E�� W�H��VVLJQPHQW�-XGJH�RU� D�GHVLJQHH��7�H�PXQLFLSDO�PHGLDWRU�PXVW�FRPSO���LW�� W�H�
UH TXLUHPHQWV�RI�5�����������7�H ��VVLJQPHQW�-XGJH�RU�D�GHVLJQHH�PD���HLW�HU�VXD�VSRQWH�
RU�RQ�UHTXHVW� RI� W�H�PXQLFLSDO� FRXUW� MXGJH�� UHPR�H�D�PHGLDWRU�XSRQ�W�H�GHWHUPLQDWLRQ�
W�DW�W�H�LQGL�LGXDO� LV �XQDEOH�WR�SHUIRUP�W�H�PHGLDWRU�V�IXQFWLRQV��
�

1R���� �GRSWHG�-XO�����������DV�5XOH��������WR�EH�HIIHFWL�H�6HSWHPEHU� ���������SDUDJUDS���D��
DPHQGHG�- DQXDU����������WR� EH�HIIHFWL�H�)HEUXDU�� ���������UHGHVLJQDWHG�DV�5XOH����� ����SDUDJUDS���D��
DPHQGHG��D QG�FDSWLRQ�DQG�WH �W�RI�SDUDJUDS���E��DPHQGHG�-XO����������WR�EH�HIIHFWL�H�6HSWHPEHU����������
SDUDJ UDS�V��D��DQG��E��DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU� ���������VXESDUDJUDS�� �D�����
GHOHWHG�DQG�VXESDUDJUDS�V��D�����W�URXJ���D�����UHVGHVLJQDWHG�DV�VXESDUDJUDS�V��D�����W�URXJ� ��D�����-XO��
���������WR �EH�HIIHFWL�H�6HSWHPEHU��������� �

�
�
�
���������LYLO��UEL�UD�LR� �
�

7�H��'5� SURJUDP� RI� HDF�� �LFLQDJH� V�DOO� LQFOXGH� DUELWUDWLRQ�RI� FL�LO� DFWLRQV� LQ�
DFFRUGDQFH��LW��5XOH��������
�

1R���� �GRSWHG� -XO�� ��� ����� WR� EH� HIIHFWL�H� 6HSWHPEHU� ��� ����� �DQG� IR UPHU� 5XOH� �������
UHGHVLJQDWHG�DV�5XOH���������� �

�
�
�
���������5�OD�D�LR��RI��R�U��5�O���D�G�3UR�UDP���LG�OL����
�

7�HVH�UXOHV��DQG�DQ��SURJUDP�JXLGHOLQHV�PD��EH�UHOD�HG�RU�PRGLILHG�E��W�H�FRXUW�
LQ �LWV�GLVFUHWLRQ�LI�LW�GHWHUPLQHV�W�DW�LQMXVWLFH�RU�LQHTXLW���RXOG�R W�HU�LVH�UH VXOW��)DFWRUV�WR�
EH�FRQVLGHUHG�LQ�PDNLQJ�W�DW�GHWHUPLQDWLRQ�LQFOXGH�EXW�DUH�QRW�OLPLWHG�WR�����W�H�LQFDSDFLW� �
RI�RQH�RU�PRUH�SDUWLHV�WR�SDUWLFLSDWH�LQ�W�H�SURFHVV������W�H�XQ�LOOLQJQHVV�RI�RQH�RU�PRUH�
SDUWLHV�WR�SDUWLFLSDWH�LQ�JRRG�IDLW�������W�H�SUH�LRXV�SDUWLFLSDWLRQ�E��W�H�SDUWLHV�LQ�D��'5�
SURJUDP� LQ�RO�LQJ� W�H� VDPH� LVVXH�� DQG� ���� DQ�� IDFWRU� �DUUDQWLQJ� WHUPLQDWLRQ� RI� W�H�
SURJUDP�SXUVXDQW�WR�5XOH������������
�
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1R���� �GRSWHG�-XO�����������DV�5XOH��������WR�EH�HIIHFWL�H�6HSWHPEHU�� ��������FDSWLRQ�DQG�WH�W�
DPHQGHG�DQG�UHGHVLJQDWHG�DV�5XOH���������-XO����������WR�EH�HIIHFWL�H�6HSWHPEHU ����������DPHQGHG�-XO��
���������WR �EH�HIIHFWL�H �6HSWHPEHU��������� �

�
�
�
���������1R���R �U���L�S����5��RO��LR��
�

:LW ��W�H�DSSUR�DO�RI�W�H��VVLJQPHQW�-XGJH�RU�W�H��VVLJQPHQW�-XGJH�V�GHVLJQHH��
W�H� FRXUW����LOH�UHWDLQLQJ� MXULVGLFWLRQ�� PD�� UHIHU�D� PDWWHU� WR� D� QRQ �FRXUW� DGPLQLVWHUHG�
GLVSXWH� UHVROXWLRQ� SURFHVV� RQ� W�H� FRQGLWLRQ� W�DW� DQ�� VXF��PHGLDWLRQ� SURFHVV� �LOO� EH�
VXEMHFW� WR� W�H�SUL�LOHJH� DQG� FRQILGHQWLDOLW�� SUR�LVLRQV� RI�5XOH� �������F�� DQG� �G��� 7�H�
�VVLJQPHQW �-XGJH �RU�GHVLJQHH�PD��DSSUR�H�VXF��UHIHUUDO�XSRQ�W�H�ILQGLQJ�W�DW�LW ��LOO�QRW�
SUHMXGLFH�W�H�LQWHUHVWV�RI�W�H�SDUWLHV� �
�

1R���� �GRSWHG�-XO�����������DV�5XOH��������WR�EH�HIIHFWL�H�6HSWHPEHU����������UHGHVLJQDWHG�DV�
5X OH��������� -XO����� ����� WR�EH�HIIHFWL�H�6HSWHPEHU� ���������DPHQGHG� -XO�� ��������� WR� EH� HIIHFWL�H�
6HSWHPEHU����������DPHQGHG�-XO� ����������WR�EH�HIIHFWL�H�6HSWHPEHU����������

�
�
�
���������0�GLD�RU��D�G��UEL�UD�RU��L���R�U��������G�3UR�UDP��
�

�D�� 0H GLDWRU�4XDOLILFDWLRQV��
�

���� �HQHUDOO��� �8Q OHVV� RW�HU�LVH� VSHFLILHG� E�� W�HVH� UXOHV��QR� VSHFLDO�
RFFXSDWLRQDO�VWDWXV�RU�HGXFDWLRQDO�GHJUHH�LV�UHTXLUHG� IRU�PHGLDWRU�VHU�LFH�DQG�PHGLDWLRQ�
WUDLQLQJ�� �Q� DSSOLFDQW� IRU� OLVWLQJ� RQ� D� URVWHU� RI�PHGLDWRUV� PDLQWDLQHG� E�� HLW�HU� W�H�
�GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV�RU� W�H��VVLJQPHQW� -XGJH�V�DOO�� �R�H�HU�� FHUWLI�� WR�
JRRG�SURIHVVLRQDO�VWDQGLQJ���Q�DSSOLFDQW���RVH�SURIHVVLRQDO� OLFHQVH��DV�EHHQ�UH�RNHG�
V�DOO�QRW�EH�SODFHG�RQ�W�H�URVWHU��RU�LI�DOUHDG��RQ� W�H�URVWHU�V�DOO�EH�UHPR�HG�W�HUHIURP� �
�

���� �XVWRG��DQG �3DUHQWLQJ� 7LPH�0HGLDWRUV�� � 7�H��VVLJQPHQW� -XGJH��
XSRQ�UHFRPPHQGDWLRQ�RI�W�H�3UHVLGLQJ�-XGJH�RI�W�H�)DPLO��3DUW��PD��DSSUR�H�SHUVRQV�
RU�DJHQF LHV�WR�SUR�LGH�PHGLDWLRQ� VHU�LFHV� LQ�FXVWRG�� DQG�SDUHQWLQJ� WLPH� GLVSXWHV�LI� W�H�
PH GLDWRU� PHHWV� W�H� IROOR�LQJ� PLQ LPXP� TXDOLILFDWLRQV�� ���� D� JUDGXDWH� GHJUHH� RU�
FHUWLI LFDWLRQ� RI� DG�DQFHG� WUDLQLQJ� LQ� D� EH�D�LRUDO� RU� VRFLDO� VFLHQFH�� ���� WUDLQLQJ� LQ�
PH GLDWLRQ� WHF�QLTXHV� DQG� SUDFWLFH� DV� SUHVFULEHG� E��W�HVH� UXOHV�� DQG� ���� VXSHU�LVHG�
FOLQ LFDO� H�SHU LHQFH� LQ� PHGLDWLRQ�� SUHIHUDEO�� �LW�� IDPLO LHV�� ,Q� W�H� GLVFUHWLRQ� RI� W�H�
�VVLJQPHQW �-XGJH� UHOH�DQW�H�SHU LHQFH�PD��EH� VXEVWLWXWHG�IRU�HLW�HU�D�JUDGXDWH�GHJUHH�
RU�FHUWLILFDWLRQ� �RU�FOLQLFDO�H�SHULHQFH��RU�ERW���
�

���� �L�LO�� �HQHUDO� (TXLW�� � DQG� 3 UREDWH� � �FWLRQ� 5RVWHU� 0HGLDWRUV��
0H GLDWRU�DSSOLFDQWV�WR�EH�RQ�W�H�URVWHU�IRU�FL�LO��JHQHUDO�HTXLW���DQG�SUREDWH�DFWLRQV�V�DOO�
�D�H������DW�OHDVW�D �EDF�HORU�V�GHJUHH������DW�OHDVW�IL�H��HDUV�RI�SURIHVVLRQDO�H�SHULHQFH�
LQ � W�H� ILHOG� RI� W�HLU� H�SHUWLVH� LQ���LF�� W�H�� �LOO� PHGLDWH�� ���� FRPSOHWHG� W�H� UHTXLUHG�
PHGLDWLRQ�WUDLQLQJ�DV�GHILQHG�LQ�VXESDUDJUDS���E������LW�LQ�W�H� ODVW�I L�H��HDUV�� DQG� �'��

18�



H�FHSW�IRU�UHWLUHG�RU�IRUPHU�1H��-HUVH��6XSUHPH��RXUW� MXVWLFHV��UHWLUHG�6XSHULRU��RXUW�
MXGJHV�� UHWLUHG� �GPLQLVWUDWL�H�/D�� MXGJHV�� UHWLUHG� RU� IRUPHU� IHGHUDO� FRXUW� MXGJHV�� DQG�
UH WLUHG� MXGJHV� IURP� RW�HU� VWDWHV���R� SUHVLGHG�R�HU� D� FRXUW�RI� JHQHUDO� MXULVGLFWLRQ� RU�
DSSHOODWH�FRXUW��H� LGHQFH�RI�FRPSOHWHG�PHGLDWLRQ�RU� FR �PHGLDWLRQ�RI�D�PLQLPXP�RI�W�R�
FL�LO��JHQHUDO�HTXLW��RU�SUREDWH�FDVHV��LW�LQ�W�H�ODVW��HDU���SSOLFDQWV���R��DG�W�H�UHTXLUHG�
WUDLQLQJ�R�HU�IL�H��HDUV�SULRU�WR�W�HLU�DSSOLFDW LRQ� WR�W�H�URVWHU�PXVW�FRPSOHWH�W�H�VL� ��RXU �
IDPLO�� RU� FL�LO� VXSSOHPHQWDO�PHGLDWLRQ� FRXUVH�DV�GHILQHG� LQ� VXESDUDJUDS�� �E�����RI� W�LV�
UX OH��
�

���� 6SHFLDO��L�LO�3DUW�6HWWORUV���,Q�DGGLWLRQ�WR�PHGLDWRUV�RQ�W�H�FL�LO�URVWHU��
W�RVH�MXGLFLDO� OD�� FOHUNV���R��D�H�EHHQ� WUDLQHG�LQ� FRPSOHPHQWDU�� GLVSXWH� UHVROXWLRQ�
��'5��VHWW OHPHQW�WHF�QLTXHV�SXUVXDQW�WR�5����������E������FRXUW�VWDII�DQG��ROXQWHHUV���R�
�D�H�FRPSOHWHG�W�H�����RXU�FRXUVH �RI�PHGLDWLRQ�WUDLQLQJ�DSSUR�HG�E��W�H��GPLQLVWUDWL�H�
2IILFH�RI�W�H��RXUWV�PD��VHWWOH�6PDOO��ODLPV�DFWLRQV��,Q�W�H�GLVFUHWLRQ�RI�W�H��VVLJQPHQW �
-XGJH��VXF��SHUVRQV�PD��D OVR�VHWWOH�ODQGORUG�WHQDQW�GLVSXWHV�DQG�RW�HU�6SHFLDO��L�LO�3DUW�
DFWLRQV�� SUR�LGHG� W�DW� W�H�� FRPSOHWH� DGGLWLRQDO� VXEVWDQWL�H� DQG� SURFHGXUDO� WUDLQLQJ� LQ�
ODQGOR UG�WHQDQW� OD�� RI� DW� OHDVW� IL�H� �RXUV�� �LW�� VXF�� WUDLQLQJ� WR� EH� DSSUR�HG� E�� W�H�
�GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV��
�

���� 0X QLFLSDO� �RXUW� 9ROXQWHHU� 0HGLDWRUV�� � ,QGL�LGXDOV� PD�� VHU�H� DV�
�ROXQWHHU�PHGLDWRUV�LQ�PXQLFLSDO�FRXUW�PHGLDWLRQ�SURJUDPV��7R�VHU�H�DV�PXQLFLSDO�FRXUW�
PH GLDWRUV�DQG��ROXQWHHU�W�HLU�WLPH��HIIRUW�DQG�VNLOO�WR �PHGLDWH�PLQRU�GLVSXWHV�LQ�PXQLFLSDO�
FRXUW� DFWL RQV�� VXF�� LQGL�LGXDOV� ���� PXVW� EH� DSSUR�HG� E�� W�H� �VVLJQPHQW� -XGJH� RU�
GHVLJQHH�LQ�W�H��LFLQDJH�LQ���LF��W�H��LQWHQG� WR�VHU�H������PXVW�PHHW �W�H�EDVLF �GLVSXWH�
UH VROXWLRQ� WUDLQLQJ� UHTXLUHG� E�� 5�� ��������E������ DQG� ���� PXVW� �D�H� VDWLVILHG� DQ��
FRQWLQXLQJ�WUDLQLQJ�UHTXLUHPHQWV�XQGHU�5����������E������
�

���� )DPLO�� 3DUW� (FRQRPLF� 0HGLDWRUV�� � 7R� EH� OLVWHG� RQ� W�H� DSSUR�HG�
UR VWHU �� PHGLDWRUV� RI� HFRQRPLF� LVVXHV� LQ� IDPLO�� GLVSXWHV� V�DOO� PHHW� W�H� DSSOLFDEOH�
UH TXLUHPHQWV�VHW� IRUW�� EHOR�� IRU�DWWRUQH�V� DQG� QRQ�DWWRUQH�V�DQG� V�DOO� FRPSOHWH�W�H�
UH TXLUHG�WUDLQLQJ�VHW�IRUW��LQ�SDUDJUDS���E��RI�W�LV�5XOH��
�

�L�� �WWRUQH�V�
�

D�� -XULV�'RFWRU��RU�HTXL�DOHQW�OD��GHJUHH� �
�

E�� �GPLVVLRQ�WR�W �H�EDU�IRU�DW�OHDVW�VH�HQ��HDUV�
�

F�� /LFHQVHG�WR�SUDFWLFH�OD��LQ�W�H�VWDWH�RI�1H��-HUVH��
�

G�� 3UDFWLFH� VXEVWDQWLD OO��GH�RWHG�WR�PDWULPRQLDO�OD� �
�

�L L�� 1RQ��WWRUQH�V�
�
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D�� �G�DQFHG�GHJUHH� LQ� SV�F�RORJ���SV�F�LDWU���VRFLDO��RUN��EXVLQHVV��
ILQDQFH��RU�DFFRXQWLQJ��RU�D��3��RU�RW�HU�UHOH�DQW�DG�DQFHG�GHJUHH�GHHPHG�DSSURSU LDWH�
E��W�H�FUHGHQWLDOV�FRPPLWWHH��
�

E�� �W�OHDVW�VH�HQ��HDUV�RI�H�SHU LHQFH�LQ�W�H�ILHOG�RI�H�SHUWLVH��DQG �
�

F�� /LFHQVHG�LQ�1H��-HUVH��LI�UHTXLUHG�LQ�W�H�ILHOG�RI�H�SHUWLVH�
�

�L LL�� �Q�� UHWLUHG� 6XSHULRU� �RXUW� MXGJH� �LW�� H�SHULHQFH� LQ� �DQGOLQJ�
GLVVROXWLRQ�PDWWHUV��
�

�E�� 0H GLDWRU�7UDLQLQJ�5HTXLUHPHQ WV��
�

���� �HQHUDO�3UR�LVLRQV�� ��OO� SHUVRQV� VHU�LQJ� DV�PHGLDWRUV� V�DOO� �D�H�
FRPSOHWHG�W�H�EDVLF�GLVSXWH�UHVROXWLRQ�WUDLQLQJ�FRXUVH�DV�SUHVFULEHG�E��W�HVH�UXOHV�DQG�
DSSUR�HG�E��W�H��GPLQLVWUD WL�H�2IILFH�RI�W�H��RXUWV��9ROXQWHHU�PHGLDWRUV�LQ�W�H�6SHFLD O�
�L� LO� 3DUW� DQG�0X QLFLSDO� �RXUW�PHGLDWRUV� V�DOO� �D�H�FRPSOHWHG����FODVVURRP��RXUV� RI�
EDVLF�PHGLDWLRQ�VNLOOV�FRPSO�LQJ��LW��W�H�UHTXLUHPHQWV�RI�VXESDUDJUDS���E�����RI�W�LV�UXOH��
0H GLDWRUV�RQ�W�H�FL�LO��JHQHUDO�HTXLW���DQG�SUREDWH�URVWHU�RI�W�H�6XSHULRU��RXUW�V�DOO��D�H�
FRPSOHWHG����FODVVURRP��RXUV�RI�EDVLF�PHGLDWLRQ�VNLOOV�FRPSO�LQJ��LW��W�H�UHTXLUHPHQWV �
RI�VXESDUDJUDS���E�����RI�W�LV �UXOH�DQG�V�DOO�EH�PHQWRUHG�LQ�DW�OHDVW�W�R�FDVHV�LQ�W�H�/D��
'L� LVLRQ ����L� LO�3DUW�RI���DQFHU��'L�LVLRQ����HQHUDO�(TXLW��RU�3UREDWH�3DUW�RI�W�H�6XSHULRU�
�R XUW� IRU� D� PLQLPXP� RI� IL�H� �RXUV� E�� D� FL�LO� URVWHU�PHQWRU�PHGLDWRU� ��R��DV� EHHQ�
DSSUR�HG�LQ�DFFRUGDQFH��LW��W�H���XLGHOLQHV�IRU�W�H��L�LO�0HGLDWLRQ�0HQWRULQJ�3URJUDP��
SURPXOJDWHG�E��W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV��)DPLO��3DUW�PHGLDWRUV�V�DOO��D�H�
FRPSOHWHG�D��� ��RXU�WUDLQLQJ�SURJUDP�FRPSO�LQJ��LW��W�H�UHTXLUHPHQWV�RI�VXESDUDJUDS� �
�E ���� �RI�W�LV� UXOH�� DQG�XQOHVV�RW�HU�LVH�H�HPSWHG� LQ�W�LV�UX OH��DW� OHDVW� IL�H� �RXUV�EHLQJ�
PH QWRUHG�E��D�IDPLO�� URVWHU�PHQWRU�PHGLDWRU� LQ�DW�OHDVW�W�R�FDVHV� LQ�W�H�)DPLO��3DUW��,Q�
DOO�FDVHV�LW�LV�W�H�REOLJDWLRQ�RI�W�H�PHQWRU�PHGLDWRU�WR�LQIRUP�W�H�OLWLJDQWV�SULRU�WR�PHGLDWLRQ�
W�DW� D�VHFRQG �PHGLDWRU��LOO� EH� LQ� DWWHQGDQFH� DQG� ����� ,I� HLW�HU� SDUW��REMHFWV� WR� W�H�
SUHVHQFH�RI�W�H�VHFRQG�PHGLDWRU��W�H�VHFRQG�PHGLDWRU�PD��QRW�DWWHQG�W�H�PHGLDWLRQ��,Q�
DOO� FDVHV�� W�H�PHQWRU� PHGLDWRU� FRQGXFWV� W�H� PHGLDW LRQ�� ��LOH� W�H� VHFRQG� PHGLDWRU�
REVHU�HV��0HQWRUHG�PHGLDWRUV� DUH�SUR�LGHG��LW�� W�H� VDPH�SURWHFWLRQV� DV� W�H�SULPDU��
PH GLDWRU�XQGHU�W�H�8QLIRUP�0HGLDWLRQ��FW ��5HWLUHG�RU�IRUPHU�1H��-HUVH��6XSUHPH��RXUW�
MX VWLFHV�DQG�6XSHULRU� �RXUW�MXGJHV�� UHWLUHG�RU� IRUPHU��GPLQLVWUDW L�H� /D��MXGJHV�� UHWLUHG�
RU�IRUPHU�IHGHUDO�FRXUW�MXGJHV��DQG�UHWLUHG�MXGJHV�IURP�RW�HU�VWDWHV���R�SUHVLGHG�R�HU�D�
FRXUW�RI�JHQHUDO�MXULVGLFWLRQ�RU�DSSHOODWH�FRX UW��F�LOG��HOIDUH�PHGLDWRUV��DQG�VWDII�OD��FOHUN�
PH GLDWRUV�DUH�H�HPSWHG�I URP�W�H�PHQWRULQJ�UHTXLUHPHQWV�H�FHSW�DV�UHTXLUHG�WR�GR�VR�IRU�
UHPHGLDO� UHDVRQV�� 0HGL DWRUV� DOUHDG�� VHU�LQJ� RQ� W�H� �L�LO� PHGLDWRU� URVWHU� SULRU� WR�
6HSWHPEHU���������DUH�H�HPSWHG�IURP�W�H�XSGDWHG�WUDLQ LQJ�UHTXLUHPHQWV��)DPLO��5RVWHU�
PH GLDWRUV���R��LV��WR�VHU�H�RQ�W�H��L�LO�5RVWHU��PXVW�FRPSOHWH�W�H�VL���RXU�VXSSOHPHQWDO�
�L� LO�0HGLDWLRQ�WUDLQLQJ�DQG�PXVW�FRPSO���LW� � W�H��L�LO� URVWHU�PHQWRULQJ�UHTXLUHPHQW� RI�
IL�H��RXUV�DQG�W�R�FDVHV�LQ�W�H��L�LO�3DUW� �
�

���� �RQWLQX LQJ�7UDLQLQJ����RPPHQFLQJ� LQ�W�H��HDU�IROOR�LQJ�DGPLVVLRQ�
WR�RQH� RI�W�H�FRXUW�V�PHGLDWRU�URVWHUV��DOO�PHGLDWRUV�V�DOO�DQQXDOO��DWWHQG�IRXU��RXUV� RI�
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FRQWLQXLQJ�HGXFDWLRQ� DQG�V�DOO� ILOH��LW�� W�H��GPLQLVWUDWL�H�2IILFH� RI� W�H��RXUWV� RU�W�H�
�VVLJQPHQW �-XGJH��DV� DSSURSU LDWH�� DQ�DQQXDO�FHUWLILFDWLRQ�RI� FRPSOLDQFH�� 7R�PHHW� W�H�
UH TXLUHPHQW�� W�LV� FRQWLQXLQJ� HGXFD WLRQ� V�DOO� LQFOXGH� LQVWUXFWLRQ� LQ� HW�LFDO� LVVXHV�
DVVRFLDWHG��LW�� PHGLDWLRQ�SUDFWLFH�� SURJUDP�JXLGHOLQHV� DQG�RU� FDVH�PDQDJHPHQW�DQG�
V�RXOG�FR�HU�DW�OHDVW�RQH�RI�W�H�IROOR�LQJ������FDVH�PDQDJHPHQW�VNLOOV��DQG�����PHGLDWLRQ�
DQG�QHJRWLDWLRQ�FRQFHSWV�DQG�VNLOOV��
�

���� 0H GLDWLRQ� �RXUVH��RQWHQW��� �DVLF�6NLOOV�� � 7�H�����RXU�FODVVURRP�
FRXUVH�LQ�EDVLF�PHGLDWLRQ�VNLOOV�DQG�FRPSOHPHQWDU��G LVSXWH�UHVROXWLRQ���'5� �VHWWOHPHQW�
WHF�QLTXHV��V�DOO��E��OHFWXUHV��GHPRQVWUDWLRQV��H�HUFLVHV�DQG�UROH�SOD�V��WHDF��W�H�VNLOOV�
QHFHVVDU�� IRU� PHGLDWLRQ� SUDFWLFH�� LQ FOXGLQJ� EXW� QRW� OLPLWHG� WR� FRQIOLFW �PDQDJHPHQW��
FRPPXQLFDWLRQ�DQG�QHJRWLD WLRQ�VNLOOV�� W�H�PHGLDWLRQ�SURFHVV��DQG�DGGUHVVLQJ�SUREOHPV�
HQFRXQWHUHG�LQ�PHGLDWLRQ�DQG�RW�HU��'5�UHVROX WLRQ�SURFHVVHV��
�

���� 0H GLDWLRQ� �RXUVH� �RQWHQW ��� )DPLO�� 3DUW� �FWLRQV�� � 7�H� ����RXU�
FODVVURRP�FRXUVH� IRU�IDPLO��DFWLRQ�PHGLDWRUV�V�DOO�LQFOXGH�EDV LF�PHGLDWLRQ�VNLOOV�DV��HOO�
DV�DW�OHDVW�����RXUV�RI�VSHFLDOL �HG�IDPLO��PHGLDWLRQ�WUDLQLQJ����LF��V�RXOG�FR�HU� IDPLO��
DQG� F�LOG� GH�HORSPHQW�� IDPLO�� OD��� GLVVROXWLRQ� SURFHGXUHV�� IDPLO�� ILQDQFHV�� DQG�
FRPPXQLW�� UHVRXUFHV�� ,Q�VSHFLDO� FLUFXPVWDQFHV�DQG�DW� W�H�UHTXHVW� RI� W�H��VVLJQPHQW �
-XGJH�� W�H��GPLQLVWUDWL�H�2II LFH�RI� W�H��RXUWV�PD��WHPSRUDULO��DSSUR�H�IRU�D�RQH��HDU�
SHULRG�DQ�DSSOLFDQW���R��DV�QRW��HW�FRPSOHWHG�W�H�VSHFLDOL�HG�IDPLO��PHGLDWLRQ�WUDLQLQJ��
SUR�LGHG� W�H� DSSOLFDQW� �DV� DW� OHDVW� W�UHH� �HDUV� R I� H�SHULHQFH� DV� D� PHGLDWRU� RU� D�
FRPELQDWLRQ�RI�PHGLDWLRQ�H�SHULHQFH�DQG�VHU�LFH�LQ�W�H�)DPLO��3DUW���DV�FR �PHGLDWHG�LQ�
D��'5� SURJUDP��LW��DQ�H�SHULHQFHG� IDPLO��PHGLDWRU�� DQG�FHUWLI LHV�WR� W�H� LQWHQWLRQ� WR�
FRPSOHWH� W�H� VSHFLDOL�HG� WUDLQLQJ� �LW�LQ� RQH� �HDU� IROOR�LQJ� W�H� WHPSRUDU�� DSSUR�DO��
(FRQRPLF�PHGLDWRUV�LQ� IDPLO��GLVSXWHV�V�DOO��D�H�FRPSOHWH G�����RXUV�RI�WUDLQLQJ�LQ�IDPLO��
PH GLDWLRQ�LQ�DFFRUGDQFH��LW��W�LV�UXOH��
�

���� 0H GLDWLRQ� �RXUVH� �RQWHQW��� �L�LO�� �HQHUDO� (TXLW��� DQG� 3UREDWH�
�FWLRQV�� � 7�H�����RXU� FODVVURRP�FRXUVH� IRU� FL�LO�� JHQHUDO� HTXLW�� DQG�SUREDWH� DFWLRQ�
PH GLDWRUV�V�DOO� LQFOXGH�EDVLF� DQG�DG�DQFHG�PHGLDWLRQ�VNLOOV�DV��HOO� DV �VSHFLDO L�HG� FL�LO�
PH GLDWLRQ�WUDLQLQJ�DV�DSSUR�HG�E��W�H��GPLQLVW UDWL�H�'LUHFWRU�RI�W�H��RXUWV��
�

���� 7U DLQLQJ�5HTXLUHPHQWV�IRU�-XGLFLDO�/D���OHUNV���-XGLFLDO� OD��FO HUNV�
VHU�LQJ� DV� W�LUG �SDUW�� QHXWUDO� V HWWORUV�� V�DOO� ILUVW� �D�H� FRPSOHWHG� D� VL���RXU �
FRPSOHPHQWDU�� GLVSXWH� UHVROXWLRQ� ��'5�� VHWWOHPHQW� WHF�QLTXHV� WUDLQLQJ� FRXUVH�
SUHVFULEHG�E��W�H��GPLQ LVWUD WL�H�2IILFH�RI�W�H��RXUWV��
�

���� �R�PH GLDW LRQ��PHQWRULQJ�� WUDLQLQJ�H�DOXDWLRQ��� ,Q�RUGHU�WR� UHLQIRUFH�
PH GLDWRU� WUDLQLQJ�� W�H� �LFLQDJH� �'5�FRRUGLQDWRU� V�DOO�� LQVRIDU� DV� SUDFWLFDO� DQG� IR U� D�
UH DVRQDEOH� SHU LRG�IROOR�LQJ�LQLWLDO� WUDLQLQJ��DVVLJQ� DQ��QH�� PHGLDWRU���R� LV� HLW�HU� DQ�
HPSOR�HH�RU�D��ROXQWHHU �WR�FR�PH GLDWH��LW��DQ�H�SHULHQFHG�PHGLDWRU�DQG�V�DOO�DVVLJQ�DQ�
H�SHULHQFHG�PHGLDWRU�WR�PHQWRU� D�QH��PHGLDWRU��8VLQJ�H�DOXDWLRQ�IRUPV�SUHVFULEHG�E��
W�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV��W�H��LFLQD JH��'5�FRRUGLQDWRU�V�DOO�DOVR�H�DOXDWH �
W�H� WUDLQLQJ� QHHGV� RI� HDF�� QH�� PHGLDWRU� GXULQJ� W�H� ILUVW� �HDU� RI� W�H� PHGLDWRU�V�
TXDOLILFDW LRQV�DQG�V�DOO�SHULRGLFDOO��DVVHVV�W�H�WUDLQLQJ�QHHGV�RI�DOO�PHGLDWRUV��
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�
���� 0H GLDWLRQ� �RXUVH��RQWHQW��� 6XSSOHPHQWDO�0HGLDWLRQ� 7UDLQLQJ� IRU�

�L� LO�DQG�)DPLO��0HGLDWRUV����SSOLFDQWV�WR�W�H�URVWHU���R��D�H�EHHQ�WUDLQHG�LQ�D�����RXU�
RXW�RI�VWDWH� PHGLDWLRQ� WUDLQLQJ�RU���R� WRRN� W�H��� ��RXU�1H��-HUVH��PHGLDWLRQ� WUDLQLQJ�
PR UH�W�DQ�IL�H��HDUV�SULRU�WR�DSSO�LQJ�WR�W�H�URVWHU��DQG���R�RW�HU�LVH�TXDOLI��XQGHU�W�LV�
UX OH��PX VW� IXUW�HU�DWWHQG�D�VL���RXU�VXSSOHPHQWDO�FRXUVH�DSSUR�HG�E��W�H��GPLQLVWUDWL�H�
2IILFH�RI� W�H� �RXUWV�� 7�HUH� V�DOO� EH� W�R�GLVWLQFW� VXSSOHPHQWDO� FRXUVHV�� RQH�IRU� IDPLO��
PH GLDWRUV�DQG�RQH�IRU�FL�LO� PHGLDWRUV��7�H�FRXUVHV� V�DOO�LQFOXGH��EXW�DUH�QRW�OLPL WHG� WR��
WUDLQLQJ� LQ�IDFLOLWD WL�H�PHW�RGV�� FDVH�PDQDJHPHQW� WHF�QLTXHV�� SURFHGXUDO�UHTXLUHPHQWV�
IRU�DQ�HQIRUFHDEOH�PHGLDWHG� VHWWOHPHQW��1-�5XOHV� DQG�PHGLDWRU�HW�LFV���XLGHOLQHV� IRU�
0H GLDWRU��RPSHQVDWLRQ��VHH��SSHQGL��;;9,�WR�W�HVH�5XOHV���W�H�8QLIRUP�0HGLDWLRQ��FW�
�1� -�6�������������WR�������DQG�PHGLDWLRQ�FDVH�OD���
�

�F�� �UELWUDWRU� 4XDOLILFDWLRQ� DQG� 7UDLQLQJ�� � �UELWUDWRUV� VHU�LQJ� LQ� MXGLFLDO�
DUELW UDWLRQ�SURJUDPV� V�DOO��D�H�W�H�PLQLPXP�TXDOLILFDWLRQV�SUHVFULEHG�E��5XOH�����������
�OO�DUELWUDWRUV�V�DOO �DWWHQG�LQLWLDO�WUDLQLQJ�RI�DW�OHDVW�W�UHH�FODVVURRP��RXUV�DQG�FRQWLQXLQJ�
WUDLQLQJ� RI�D W� OHDVW� W�R� �RXUV� LQ� FRXUVHV� DSSUR�HG� E��W�H��GPLQLVWUDWL�H�2IILFH� RI�W�H�
�R XUWV��
�

���� 1H���UELWUDWRUV����IWHU�DWWHQGLQJ�W�H�LQLWLDO�WUDLQLQJ��D�QH��DUELWUDWRU�
V�DOO� DWWHQG� FRQWLQXLQJ� WUDLQLQJ� DIWHU� W�R� �HDUV��7�HUHDIWHU�� DQ�DUELWUDWRU� V�DOO� DWWHQG�
FRQWLQXLQJ�WUDLQLQJ�H�HU��IRXU��HDUV� �
�

���� 5RVWHU��UELWUDWRUV����UELWUDWRUV���R��D�H�DOUHDG��DWWHQGHG�W�H�LQLW LDO�
WUDLQLQJ�DQG�DW�OHDVW� RQH�FRQWLQXLQJ� WUDLQLQJ�V�DOO� DWWHQG� FRQWLQXLQJ�WUDLQLQJ� H�HU��IRXU�
�HDUV� �
�

���� �UELWUDWLRQ� �RXUVH� �RQWHQW� �� ,QLW LDO� 7UDLQLQJ�� 7�H� W�UHH ��RXU�
FODVVURRP�FRXUVH� V�DOO � WHDF�� W�H�VNLOOV� QHFHVVDU�� IRU� DUELWUDWLRQ�� LQFOXGLQJ� DSSOLFDEOH�
VWDWXWHV��FRXUW�UXOHV�DQG�DGPLQLVWUDWL�H�GLUHFWL�HV�DQG�SROLFLHV��W�H�VWDQGDUGV�RI�FRQGXFW��
DSSOLFDEOH�XQLIRUP�SURFHGXUHV�DV�UHIOH FWHG�LQ�W�H�DSSUR�HG�SURFHGXUHV�PDQXDO�DQG�RW�HU�
UH OH�DQW�LQIRUPDWLRQ��
�

���� �UELWUDWLRQ� �RXUVH��RQWHQW� �� �RQWLQXLQJ� 7UDLQLQJ�� 7�H� W�R��RXU �
FRQWLQXLQJ�WUDLQLQJ�FRXUVH�V�RXOG� FR�HU�DW� OHDVW�RQH�RI�W�H�IROOR�LQJ�� �D��UHLQIRUFLQJ�DQG�
HQ�DQFLQJ�UHOH�DQW�DUELWUDWLRQ�VNLOOV� DQG�SURFHGXUHV�� �E��HW�LFDO� LVVXHV� DVVRFLDWHG��LW��
DUELW UDWLRQ��RU��F��RW �HU�PDWWHU V�UHODWHG�WR�FRXUW �DQQH�HG�DUELWUDWLRQ�DV�UHFRPPHQGHG�E��
W�H��UELWUDWLRQ��G�LVRU���RPPLWWHH��
�

�G�� 7UDLQLQJ�3URJUDP�(�DOXDWLRQ���7�H��GPLQLVWUDWL�H�2IILFH�RI�W�H��RXUWV�V�DOO�
FRQGXFW�SHU LRGLF�DVVHVVPHQWV�DQG�H�DOXDWLRQV�RI�W�H��'5�WUDLQLQJ�SURJUDPV�WR� HQVXUH�
W�HLU�FRQWLQXHG�HIIHFWL�HQHVV�DQG�WR�LGHQWLI��DQ��QHHGHG�LPSUR�HPHQWV� �
�

1R���� �GRSWHG� -XO�� ���� ����� DV� 5XOH� �������� WR� EH� HIIHFWL�H� 6HSWHPEHU� ��� ������ FDSWLRQ�
DPHQGHG��IRUPHU�WH�W�UHGHVLJQDWHG�DV�SDUDJUDS�V��D� �DQG��E���SDUDJUDS�V��D�����DQG��E�����DPHQGHG�-XQH�
���������WR �EH�H IIHFWL�H�6HSWHPEHU���� ������ UHGHVLJQDWHG�DV�5XOH����������FDSWLRQ�DPHQGHG�DQG�ILUVW�
VHQWHQFH�GHOHWHG��SDUDJUDS�� �D����� DPHQGHG� DQG� UHGHVLJQDWHG �DV� SDUDJUDS���D������ SDUDJUDS�� �D�����
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DPHQGHG� DQG� UHGHVLJQDWHG � DV� SDUDJUDS�� �D������ SDUDJUDS�� �D����� DPHQGHG� DQG� UHGHVLJQDWHG� DV�
SDUDJ UDS���E������QH��SDUDJUDS�V��D���� �DQG��D�����D GRSWHG��SDUDJUDS���D�����UHGHVLJQD WHG�DV�SDUDJUDS��
�D������ SDUDJUDS�� �D����� DPHQGHG�DQG�LQFRUSRUDWHG�LQ�SDUDJUDS���E������SDUDJUDS���D����� DPHQGHG� DQG�
UHGHVLJQDWHG� DV� SDUDJUDS�� �E������ SDUDJUDS�� �E����� DPHQGHG� DQG� UHGHVLJQDWHG� DV� SDUDJUDS�� �E������
SDUDJUDS�V ��E�����DQG��E�����DPHQGHG�DQG�UHGHVLJQDWHG�DV�SDUDJUDS�V��E�����DQG��E������SDUDJUDS���E�����
UHGHVLJQDWHG�DV�SDUDJUDS���E������LW��FDSWLRQ�DPHQGHG��SDUDJUDS���E�����DPHQGHG �DQG� UHGHVLJQDWHG�DV�
SDUDJUDS���E���� ��LW��FDSWLRQ �DPHQGHG�� QH��V HFWLRQ��F��DGRSWHG��DQG�SDUDJUDS���E�����G��DPHQGHG�DQG�
UHGHVLJQDWHG�DV�QH��VHFWLRQ� �G���L W��FDSWLRQ�DPHQGHG�-XO����������WR �EH�HIIHFWL�H�6HSWHPEHU����������
SDUDJUDS�V ��D���� �DQG��E�����DPHQGHG�-X O�����������WR�EH�HIIHFWL�H�6HSWHPEHU����������SDUDJUDS�V��E������
�E������DQG��F ��DPHQGHG�-XO�����������WR�EH �HIIHFWL�H�6HSWHPEHU�� ��������FDSWLRQ�DPHQGHG�DQG�SDUDJUDS��
�D����� FDSWLRQ�DQG� WH�W�DPHQGHG�-XQH����� �����WR�EH�HIIHFWL�H�6HSWHPEHU����������QH��SDUDJUDS���D�����
FDSWLRQ�DQG�WH�W�DGRSWHG��SDUDJUDS���E�����DPHQGHG��SDUDJUDS���E�����GHOHWHG��SDUDJUDS�V��E�����DQG��E�����
UHGHVLJQDWHG�DV�SDUDJUDS�V��E�����DQG��E������SDUDJUDS���E� ����DPHQGHG�DQG�UHGHVLJQDWHG�DV�SDUDJUDS��
�E������ DQG�SDUDJUDS�V��E�����DQG��E�����UHGHVLJQDWHG�DV�SDUDJUDS�V��E�����DQG��E�����-XO�����������WR�EH�
HIIHFWL�H� 6HSWHPEHU� ��������� VXESDUDJUDS�V� �E���� � DQG� �E����� DPHQGHG� -XO�� ���� ����� WR� EH�HIIHFWL�H�
6HSWHPEHU� ���������VXESDUDJUDS���D�����FDSWLRQ�DQG�WH�W�DPHQGHG�� VXESDUDJUDS�V��D������ �D������ �E������
�E����� DQG� �E����� DPHQGHG�� IRUPHU � VXESDUDJUDS�� �E ����� UHGHVLJQDWHG� DV� VXESDUDJUDS�� �E������ IRUPHU�
VXESDUDJUDS���E� ����UHGHVLJQDWHG�DV�VXESDUDJUDS���E������QH�� VXESDUDJUDS�V��E�����DQG��E�����DGRSWHG�
-XO�����������WR� EH�HIIHFWL�H�6HSWHPEHU� ���������VXESDUDJUDS�V��D�����WH�W���D����� FDSWLRQ� DQG�WH�W�� DQG�
�E�����WH�W�DQG�SDUDJUDS���F��DPHQGHG�-XO�����������WR�EH�HIIHFWL�H�6HSWHPEHU����������SDUDJUDS���D�����
DPHQGHG��SDUDJUDS���D�����F DSWLRQ �DQG�WH�W�DPHQGHG��DQG�SDUDJUDS�V��E�������E������DQG��E�����DPHQGHG�
-XO������ ����� WR� EH�HIIHFWL�H �6HSWHPEHU����������SDUDJUDS���F�� DPHQGHG�-XO�� ���������WR�EH�HIIHFWL�H�
6HSWHPEHU�������� ����
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RULES�GOVERNING�THE�COURTS�OF�THE�STATE�OF�NEW�JERSEY�
APPENDIX�XXVI�

�
Guidelines�for�the�Compensation�of�Mediators �Serving�in�the�Civil�and�Family�Economic�

Mediation�Programs�
�

These�guidelines�apply�to�the�compensation�that�may�be�charged�by�all�mediators�
serving�in�the�Statewide�Mediation�Program�for�Civil,�General�Equity,�and�Probate�cases,�
and,�where�applicable,�to�mediators�serving�in�the�Family�Economic�Mediation�Program.�

1.�First�Two�Hours�Free:�Mediators�on�the�court's�Rosters�of�Civil�and�Family�
Mediators�shall�serve�free�for�two�hours�in�a�mediation�that�is�court-ordered.� � The�two�free�
hours�shall�be�divided�equally�between�(a)�reasonable�preparation�time,�administrative�
tasks,�the�organizational�telephonic�conference,�and�(b)�an�initial�mediation�session.� �
Travel�time�may�not�be�included�as�part�of�the�free�first�two�hours.� �Unless�otherwise�
provided�in�these�guidelines,�no�fee,�retainer�or�other�payment�may�be�charged�or�paid�
prior�to�the�conclusion�of�the�two�free�hours.�

2.�Time�Spent�Before�Initial�Mediation�Session:�At�the�beginning�of�the�initial�
mediation�session,�the�mediator�shall�disclose�to�the�parties�in�writing�on�a�form�prescribed�
by�the�Administrative�Director�of� the�Courts�the�amount�of�preparation�time�the�mediator�
has�spent�to�that�point�on�the�case.� � If�the�amount�of�preparation�time�by�the�mediator�
exceeds�one�hour�and�if�the�mediator�intends�to�charge�the�parties�for�that�additional�
preparation� time�beyond�the�one�free�hour�in�accordance�with�Guideline�15�should�they�
agree�to�continue�with�mediation�on�a�paying�basis,�then�the�mediator�in�that�written�
disclosure�must�so�advise�the�parties�prior�to�commencing�the�initial�mediation�session.� �
Any�such�charged�additional�preparation�time�will�be�billed�by�the�mediator�at�the�
mediator's�market�rate�as�set�forth�on�the�court's�Mediation�Roster.�

3.�Substit ute�Mediators:� In�the�event�that�the�court-appointed�mediator�has�a�conflict�
of�interest�or�is�otherwise�unable�to�serve,�the�court�shall�appoint�a�substitute�mediator�
who�is�bound�by�all�of�the�provisions�of�the�court�order,�including�providing�the�first�two�
hours�of�service�f ree.�

4.�Mediation�Involving�Mentoring:� �Mediators�who�are�being�mentored�may�not�
charge�for�their�time�spent�involved�in�the�mediation.� � It�is�the�obligation�of�the�mentor�
mediator�to�inform�the�litigants�that�the�second�mediator�is�not�permitted�to�charge�for�the�
mediation.�

5.�Non-Roster�Mediators:�If�the�parties�select�a�mediator�who�is�not�on�the�court's�
rosters,�that�mediator�may�negotiate�a�fee�and�need�not�provide�the�first� two�hours�of�
service�free. �

6.�Cost�of�Organizational�Conference�Call:�The�out-of-pocket�cost�of�the�
organizational�conference�call�shall�be�shared�equally�by�the�parties,�unless�expenses�
have�been�waived�or�reallocated�in�accordance�with�Guideline�10�below.�

7.�Non-Party�Participation:�If�a�non-party�is�invited�to�participate�in�the�mediation,�
which�participation�must�be�agreed�to�by�the�parties�and�the�mediator,�the�mediator�shall�
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obtain�the�participating�non-party's�written�consent�as�to�conf identiality�and�any�other�
ma tters�requested�by�the�parties,�as�facil itated�by�the�mediator.�

8.�Continuing�the�Mediation:�At�the�beginning�of�the�initia l�in -person�mediation�
session,�the�mediator�shall�disclose�to�the�parties�in�writing�on�a�form�prescribed�by�the�
Administrative�Director�of�the�Courts� the�specific�time�at�which�the�free�mediation�will�
conclude.� � That�written�disclosure�shall�advise�the�parties�that�any�mediation�continued�
beyond�that�time�will�be�billed�by�the�mediator�at�the�mediator's�market�rate�as�set�forth�on�
the�court's�Mediation�Roster.� �At�the�expiration�of�the�free�first�two�hours�as�previously�
defined,�including�at�least�a�one�hour�in-person�mediation�session,�any�party�may�elect�not�
to�continue�with�the�mediation,�which�decision�must�be�immediately�communicated�orally�
or�in�writing�to�the�mediator�and�all�parties.�In�such�situation,�despite�the�fact�that�one�or�
mo re�parties�have�opted�out�of�mediation,�mediation�can�continue�as�to�those�parties�
desiring�to�continue�to�the�extent�that�the�mediation�can�be�meaningful�without�
participation�by�the�party�or�parties�that�opted�out.�� Only�those�parties�who�continue�with�
the�mediation�beyond�the�free�hours�shall�be�responsible�for �payment�of�the�mediator's�fee�
and�expenses,�as�set� forth�in�Guideline�10.�

9.�Newly�Added�Parties:�The�free�first�two�hours�are�not�extended�by�reason�of�the�
addition�of�a�new�party�to�the�case.� � If�a�new�party�enters�the�case�after�the�expiration�of �
the�two�free�hours,�that�party�may�agree�to �participate�in�the�mediation�on�the�same�terms�
as�the�rest�of�the�parties�on�a�fee-sharing�basis.�

10.�Allocation�of�Mediation�Fees�and�Expenses:�The�parties�in�interest�who�
participate�in �mediation�beyond�the�"free�hours"�component�shall�share�the�costs�and�fees�
of�the�mediator�(a)�equally,�(b)�as�determined�by�the�mediator,�or�(c)�as�otherwise�agreed,�
subject �to�an�application�to�the�court�for�an�equitable�reallocation�of�the�fees.�The�mediator�
shall�waive�the�share�of�the�fee�allocable�to�an�indigent�party�as�defined�in�R.�1:13 -2(a).�

11.�Mediator's�Expenses:�Unless�the�parties�otherwise�agree�in�writing�in�advance�
following�full�disclosure,�mediators�may�not�charge�for�travel�costs�or�time,�use�or�rental�of�
facilities,�paralegal�expenses,�food,�photocopying,�postage,�conference�calls�or�other�
expenses.�Note:�The�parties�are�responsib le�for�the�costs�of�the�organizational�conference�
call�as�provided�in�Guideline�6�above.�

12.�Failure�to�Appear�or�Cancel�Timely: �Parties�who�previously�agreed�to�continue�
in�mediation�and�were�duly�provided�with�notice�of�the�mediation�session�but�who�failed�to�
appear�for�the�mediation�session�or�who�cancel�the�mediation�session�less�than�24�hours�
in�advance�are�nonetheless�responsible�for�payment�of�their�share�of�the�mediator�fees�
and�expenses�as�allocated�pursuant�to�Guideline�10�above.� In�the�event�that�a�mediation�
session�is�canceled�because�of�a�par ty's�nonappearance�or�untimely�cancellation,�the�
mediator�still�may�charge�a�fee;�such�fee�may�either�be�agreed�on�by�the�parties�in�
advance�or,�if�not,�it�shall�be�the�mediator's�usual�charge�for�one�hour's�service�and�shall�
be�charged�to�the�party�who�failed�to�appear�or�who�cancelled�untimely. �

13.�Submission�of�Mediator's�Bills: �In�the�absence�of�other�payment�arrangements,�
mediators�should�bill�the�parties�following�each�mediation�session�for�which�payment�is�
due.� �Generally,�a�mediation�session�should�not�begin�unless�the�parties�are�current�in�
their�payments�for�previous�sessions.�Counsel�have�a�responsibility�to�facilitate�prompt �
payment�of�mediator�fees.�
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14.�Location�of�Mediation�Sessions:�Mediators�shall�provide�space�for�mediation�
sessions�without�charge,�unless�either�the�facilities�will�not�accommodate�the�number�of�
participants�or�appropriate�multiple�breakout�rooms,�or�there�are�other�special�needs�or�
circumstances.�In�such�event,�the�parties�will�be�responsible�for�appropriate�facility�
arrangements�for�the�mediation�sessions.�Unless�the�parties�agree�otherwise,�mediatio n�
sessions�shall�be�held�in�neutral�facilities�and�not�in�the�offices�of�an�attorney�representing�
one�of�the�parties.�The�site�of�the�mediation�session�shall�be�in�the�county�of�venue�or�in�a�
contiguous�county�in�reasonable�proximity�and�not�more�than�40�miles�to�the�parties�or�to�
the�courthouse�of�venue,�unless�all�parties�consent�otherwise. �

15.�Pre-Mediation�Submissions�and�Preparation:�Mediators�can�limit�the�length�of�
the�parties'�pre-me diation�submissions.�� If �a�party�exceeds�the�limitations,�the�mediator�
has�the�discretion�not�to�consider�any�excess�materials�unless�otherwise�agreed�between�
the�mediator�and�parties.�The�amount�of�time�that�the�mediator�spends�in�pre -mediation�
preparation�should�be�reasonable�in�light�of�the�complexity�of�the�issues�and �the�amount�at�
stake.�In�a�complex�case,�if�the�parties�agree�that�it�is�reasonable�that�preparation,�initial�
administration�and�the�organizational�telephone�conference�should�exceed�one�hour,�they�
may�agree�to�compensate�the�mediator�for�such�time�in�excess�of�one�hour�before�an�in-
person�mediation�session�is�held.�

16.�Collection�of�Unpaid�Mediator's�Bill/Failure�to�Mediate�in�Accordance�with�Order:�
If�a�mediator�has�not�been�timely�paid�o r�has�incu rred�unnecessary�costs�or�expenses�
because�of�the�failure�of�a�party�and/or�counsel�to�participate�in�the�mediation�process� in�
accordance�with�the�Order�of�Referral�to�Mediat ion,�the�mediator�may�bring�an�action�to�
compel�payment�in�the�county�in�which�the�mediation�order�originated�as�follows:�

(a)�The�remedy�for�a�family�mediator�to�compel�payment�is�either�by�an�application,�
mo tion�or�order�to�show�cause�in�the�Family�Part�or�by�a�separate�collection�action�in�the�
Special�Civil�Part�(or�in�the�Civil�Part� if�the�amount�exceeds�the�jurisdictional�limit�of�the�
Special�Civil�Part).�

(b)�The�remedy�for�a�civil�mediator�to �compel�payment�is�by�a�separate�collection�
action�in�the�Special�Civil�Part�(or�in�the�Civil�Part�if�the�amount�exceeds�the�jurisdictional�
limit�of�the�Specia l�Civil�Part).�

17.�Collection�of�Costs�and�Expenses:� �A�party�and/or�counsel�requesting�
compensation�for�costs�and�expenses�related�to�a�court-ordered�mediation�may�bring�an�
action�to�compel�payment�in�the�county�in�which�the�med iation�order�originated�as�follows:�

(a)�For�family�mediations, �the�remedy�for�a�party�and/or�counsel�to�compel�payment�
is�by�an�application,�motion�or�order�to�show�cause�in�the�Family�Part�or�by�a�separate�
collection�action�in�the�Special�Civil�Part�(or�in�the�Civil�Part�if�the�amount�exceeds�the�
jurisdict ional�limit�of�the�Special�Civil�Part).�

(b)�For�civil�mediations,�the�remedy�for�a�party�and/or�counsel�to�compel�payment�is�
by�a�separate�collection�action�in�the�Special�Civil�Part�(or�in�the�Civil�Part�if�the�amount�
exceeds�the�jurisdictional�limit�of�the�Special�Civil�Part).�
�
Notes:�Appendix�XXVI�adopted�July�27,�2006�to�be�effective�September�1,�2006;�Guidel ine�15�amended�
June�15,�2007�to�be�effective �September�1,�2007;�caption�and�introductory�text�amended,�and�Guidelines�2,�
4,�9,�12,�and�15�amended�July�16,�2009�to�be�effective�September�1,�2009;�Guidelines�1,�2,�4�(including�
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caption),�7,�10,�12�and�15�amended�July�21,�2011�to�be�effective�September�1,�2011;�Gu ideline�2�amended,�
new�Guideline�4�caption�and�text�adopted,�former�Guideline�4�redesign ated�as�Guideline �5,�former�Guidel ine�
5�amended�and�redesignated�as�Guideline�6,�former�Guideline�6�redes ignated�as�Guideline�7,�former�
Guideline�7�amended�and�redesignated�as�Guideline�8,�former�Guideline�8 �redesignated�as�Guideline�9,�
former�Guideline�9�amended�and�redesignated�as�Guideline�10,�former�Guideline�10�amended�and�
redesignated�as�Guideline�11,�former�Guideline�11�amended�and�redesignated�as�Guideline�12,�former�
Guideline�12�redesignated�as�Guideline�13,�former�Guideline�13�redesignated�as�Guideline�14,�former�
Guideline�14�redesignated�as�Guideline�15,�and�former�Guideline�15�redesignated�as�Guideline�16,�July�27,�
2015�to�be�effective�September�1,�2015;�Guideline�16�amended�and�new�Guideline�17�adopted�July�28,�2017�
to�be�effective�September�1,�2017.�
�

�
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Rule�519.��Mediator�Privilege

(a) �N.J.S.�2A:23C- 4�provides:�

���������a.�Except�as�otherwise�provided�in�section�6�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-

6),�a�mediation�communication�is�privileged�as�provided�in�subsection�b.�of�this�section�

and�shall�not�be�subject�to�discovery�or�admissible�in�evidence�in�a�proceeding�unless�

waived�or�precluded�as�provided�by�section�5�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-5).

���������b.��In�a�proceeding,�the�following�privileges�shall�apply:�

(1)�a�mediation�party�may�refuse�to�disclose,�and�may�prevent�any�other �person�

from�disclosing,�a�mediation�communication.�

������������(2)�a�mediator�may�refuse�to�disclose�a�mediation�communication,�and�may�

prevent�any�other�person�from�disclosing�a�mediation�communication�of�the�mediator.�

������������(3)�a�nonparty�participant�may�refuse�to�disclos e,�and�may�prevent�any�other�

person�from�disclosing,�a�mediation�communication�of�the�nonparty�participant.�

c.��Evidence�or�information�that�is�otherwise�admissible�or�subject�to�discovery�

shall�not�become�inadmissible�or�protected�from�discovery�solely�by�reason�of�its�

disclosure�or�use�in�a�mediation.�

������(b)��N.J.S.�2A:23C-5�provides:�

���������a.�A�privilege�under �section�4�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-4)�may�be�

waived�in�a�record�or�orally�during�a�proceeding�if�it�is�expressly�waived�by�all�parties�

to�the�mediation�and:�
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������������(1)�in�the�case�of�the�privilege�of�a�mediator,�it�is�expressly�waived�by�the�

mediator;�and

������������(2)�in�the�case�of�the�privilege�of�a�nonparty�participant,�it�is�expressly�waived�

by�the�nonparty�participant.�

����� ����b.�A�person�who�discloses�or�makes�a�representation�about�a�mediation�

communication�that�prejudices�another�person�in�a�proceeding�is�precluded�from�

asserting�a�privilege�under�section�4�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-4),�but�only�to�

the�extent�necessary�for�the�person�prejudiced�to�respond�to�the�representation�or�

disclosure.�

���������c.�A�person�who�intentionally�uses�a�mediation�to�plan,�attempt�to�commit�or�

commit�a�crime,�or�to�conceal�an�ongoing�crime�or�ongoing�criminal�activity�is�

precluded�from�asserting�a�privilege�under�section�4�of�P.L.�2004,�c.�157�(N.J.S .�

2A:23C-4 ).

(c) �N.J.S.�2A:23C-6�provides:�

���������a.�There�is�no�privilege�under�section�4�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-4 )�for�

a�mediation�communication�that�is:

������������(1)�in�an�agreement�evidenced�by�a�record�signed�by�all�parties�to�the�

agreement;

������������(2)�made�during�a�session�of�a�mediation�that�is�open,�or�is�required�by�law�to�

be�open,�to�the�public;�

(3)�a�threat�or�statement�of�a�plan�to�inflict�bodily�injur y�or�commit�a�crime;
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������������(4)�intentionally�used�to�plan�a�crime,�attempt�to�commit�a�crime,�or�to�conceal�

an�ongoing�crime�or�ongoing�criminal�activity;�

������������(5)�sought�or�offered�to�prove�or�disprove�a�claim�or�complaint�filed�against�a�

mediator�arising�out�of�a�mediation;�

������������(6)�except�as�otherwise�provided�in�subsection�c.,�sought�or�offered�to�prove�or�

disprove�a�claim�or�complaint�of�professional�misconduct�or�malpractice�filed�against�a�

mediation�party,�nonparty�participant,�or�representative�of�a�party�based�on�conduct�

occurring�during�a�mediation;�or�

������������(7)�sought�or�offered�to�prove�or�disprove�child�abuse�or�neglect�in�a�proceeding�

in�which�the�Division�of�Youth�and�Family�Services�in�the�Department�of�Human�

Services�is�a�party,�unless�the�Division�of�Youth�and�Family�Services�participates�in�the�

mediation.�

���������b.�There�is�no�privilege�under�section�4�of�P.L.�2004,�c.�157�(N.J.S.�2A:23C-4 )�if�a�

court,�administrative�agency,�or�arbitrator�finds,�after�a�hearing�in�camera,�that�the�party�

seeking�discovery�or�the�proponent�of�the�evidence�has�shown�that�the�evidence�is�not�

otherwise�available,�that�there�is�a�need�for�the�evidence�that�substantially�outweighs�

the�interest�in�protecting�confidentiality,�and�that�the�mediation�communication�is�

sought�or�offered�in:�

������������(1)�a�court�proceeding�involving�a�crime�as�defined�in�the�'New�Jersey�Code�of�

Criminal� Justice," N.J.S.�2C:1-1 �et�seq.;�or�
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������������(2)�except�as�otherwise�provided�in�subsection�c.,�a�proceeding�to�prove�a�claim�

to�rescind�or�reform�or�a�defense�to�avoid�liability�on�a�contract�arising�out�of�the�

mediation.�

���������c.�A�mediator�may�not�be�compelled�to�provide�evidence�of�a�mediation�

communication�referred�to�in�paragraph�(6)�of�subsection�a.�or�paragraph�(2)�of�

subsection�b.�

���������d.�If�a�mediation�communication�is�not�privileged�under�subsection �a.�or�b.,�only�

the�portion�of�the�communication�necessary�for�the�application�of�the�exception�from�

nondisclosure�may�be�admitted.�Admission�of �evidence�under�subsection�a.�or�b.�does�

not�render�the�evidence,�or�any�other�mediation�communication,�di scoverable�or�

admissible�for�any�other�purpose.�

������(d)��N.J.S.�2A:23C-7�provides:�

���������a.�Except�as�required�in�subsection�b.,�a�mediator�may�not�make�a�report,�

assessment,�evaluation,�recommendation,�finding,�or�other�oral�or�written�

communication�regarding�a�mediation�to�a�court,�administrative�agency,�or�other�

authority�that�may�make�a�ruling�on�the�dispute�that�is�the�subject�of�the�mediation.�

���������b.�A�mediator�may�disclose:�

(1)�whether�the�mediation�occurred�or�has�terminated,�whether�a�sett lement�was�

reached,�and�attendance;�or�

������������(2)�a�mediation�communication�as�permitted�under�section�6�of�P.L.�2004,�c.�

157�(N.J.S.�2A:23C-6).
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���������c.�A�communication�made�in�violation�of�subsection�a.�may�not�be�considered�by�

a�court,�administrative�agency,�or�arbitrator.�

(e) �N.J.S.�2A:23C-8�provides:�

���Unless�made�during�a�session�of�a�mediation�which�is�open,�or �is�required�by�law�to�

be�open,�to�the�public,�mediation�communications�are�confidential�to�the�extent�agreed�

by�the�parties�or�provided�by�other�law�or�rule�of�this�State.�

Note:�Adopted�September�17,�2007�to�be�effective�July�1,�2008.�
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PROGRAM�GUIDELINES�FOR�STATEWIDE�PROGRAM

FOR MEDIATION�OF�ECONOMIC�ASPECTS�OF�FAMILY�MATTERS

[Approved�by�the�Supreme�Court;
Promulgated�By�Directive�#1-07]�

Introduction

� Mediation�is�a�dispute�resolution�process�that�utilizes�an�impartial�third�party�to�
facilitate�dialogue�among�parties�to�help�them�reach�a�mutually�acceptable�settlement�of�
their�pending�issues.�The�mediator�does�not�make�decisions�regarding�the�outcome�of�a�
case,�but�rather�provides�parties�the�opportunity�to�(1)�express�feelings�and�diffuse�anger,�
(2)�clear�up�misconceptions�(3)�determine�underlying�interests�or�concerns,�(4)�find�areas�
of�agreement,�and,�ultimately,�(5)�incorporate�a�mutually�agreed�upon�solution�into�a�
written�agreement.�

� The�New�Jersey�Supreme�Court�Committee�on�Complementary�Dispute�
Resolution�(CDR)�developed�the�Economic�Mediation�Pi lot�Program,�which�began�on�a�
pilot�basis�in�1999.��The�pilot�eventually �was�in�place�in�seven�counties:�Atlantic,�Bergen,�
Burlington,�Morris,�Ocean,�Somerset,�and�Union.���After�assessing�the�positive�outcomes�
of�the�pilot,�the�Supreme�Court�in�June�2006�approved�the�program�for�statewide�
implementation.��The�Court�thereafter�approved�these�Program�Guidelines,�to�be�effective�
immediately,�in�January�2007.�

Program�Overview

� The�economic�mediation�program�provides�a�vehicle�for�applying�complementary�
dispute�resolution�techniques�to�help�resolve�economic�aspects�of�dissolution�(divorce)�
actions.��Additionally,�non-dissolution�cases�also�may�be�ref erred�at�the�discretion�of�the�
Family�Presiding�Judge.�All�such�cases�referred�to �economic�mediation�must�first�be�
referred�to�the�Matrimonial�Early�Settlement�Panel�(MESP)�program.�To�expedite�
settlement,�parties�may�voluntarily�request�mediation�during�any�phase�of�their�case.�No�
case�shall�be�referred�to�mediation�if�there�is�a�temporary�or�final�restraining�order�in�
effect�pursuant�to�the�Prevention�of�Domestic�Violence�Act�(N.J.S.A.�2C:25-17�et�seq.).�
Unless�good�cause�is�shown�why�a�particular�matter �should�not�be�referred�to�the�
Economic�Mediation�Program,�litigants�will�be�ordered�to�attend�this�program�or�another�
post-MESP�Complementary�Dispute�Resolution�(“CDR”)�event.��Parties�are�required�to�
participate�in�post-MESP�mediation�for�not�more�than�two�hours,�usually�consisting�of�
one�hour�of�preparation�time�by�the�mediator�and�one�hour�of�time�for�mediation.��The�
parties�will�not�be�charged�a�fee�for�the�mandatory�first�two�hours�of�mediation.�
Participation�after�the�first�two�hours�shall�be�voluntary.�If�part ies�consent�to�continue�the�
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mediation�process, �the�Order�of�Referral�to�Economic�Mediation�will�determine�the�
distribution�of�costs�for�each�party�for�the�additional�hours.��If�the�parties�choose�to�
participate�in�an�alternate�post-MESP�CDR�event,�the�fee�shall�be�set�by�the�individual�
conducting�the�session.�The�parties�shall�share�the�cost�equally �unless�otherwise�
determined�by�the�court.�The�parties�are�required�to�participate�in�at�least�one�session�of�
such�alternate�post�MESP�CDR�event.�

Designation�of�Mediator

� A�joint�credentials�committee�comprised�of�representatives�from�the�Supreme�
Court�Committee�on�Complementary�Dispute�Resolution�and�the�Supreme�Court�Family�
Practice�Committee�will �be�respons ible�for�reviewing�and�approving�all�mediator�
applications.�Applicants�must�complete�an�application�form�posted�on�the�Judiciary’s�
Internet�website�(www.judiciar y.state.nj.us�or�www.njcourtsonline.com�)�. ���Mediators�
who�meet�the�training�requirements�set�forth�in�Court�Rule�1:40-12,�and�any�other�
approved�criteria�developed�by�the�Family�Court�Programs�Subcommittee�on�the�
Committee�on�Complementary�Dispute�Resolution�will�be�added�to�the�Roster�of�
Approved�Mediators.��The�roster�will�be�maintained�by�the�Administrative�Office�of�the�
Courts�and�is�accessible�on�the�Judiciary ’s�Internet�web�s ite.�

Mediator�Qualifications�and�Training

Qualified �mediators�of�economic�is sues�in�family�disputes�must�meet�one�of�the�
following�sets�of�experiential�requirements�and�must�also�have�completed�the�required�
training�set�fo rth�below:�

Experience
(1) Attorneys

a. Juris�Doctor�(or�equivalent�law�degree)�
b. Admission�to�the�bar�for�at�least�seven�years�
c. Licensed�to�practice�law�in�the�state�of �New�Jersey�
d. Practice�substantially�devoted�to�matrimonial�law�

(2) Non-Attorneys
a. Advanced�degree�in�psychology,�psychiatry,�social�work�or�allied�

mental�health�field,�business,�finance ,�or�accounting,�or�a�CPA�
b. At�least�seven�years�experience�in�the�field�of�expertise;�and�
c. Licensed�in�New�Jersey�if�required�in�the�field�of�expertise.�

(3) Any�retired�Superior�Court�judge�with�experience�in�handling�dissolution�
matters.�
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Tra ining

Qualified �mediators�(1)�shall�have�completed�40�hours�of�training�in�family�
mediation�approved�by�the�Administrative�Office�of�the�Courts,�or�(2)�shall�have�
complete d�a�minimum�of�25�hours�of�mediation�training�with�the�commitment�to�
complete�the�remaining�15�hours�of�specialized�training�within�one�year�following�
addition�to�the�roste r�if�mediators.�

Program�Operations

Pursuant�to�Rule�5:5-7,�when�a�case�is �referred�to�mediation,�the�order�of�referral�
shall�provide�that�the�litigants�may�select �a�mediator�from�the�statewide-approved�list�of�
mediators�or�select �an�individual�to�conduct�a�post-MESP�CDR�event.�Litigants�shall�be�
permitted�to�select�another�individual�who�will�conduct�a�post-MESP�mediation�or�other�
alternate�CDR�event,�provided�that�such�selection�is�made�within�seven�days.�

Rules�1:40-4�and�1:40-5�govern�the�mediation�process.���These�rules�provide�that�
mediation�must�begin�with�an�opening�statement�by�the�mediator�describing�the�purpose�
of�mediation�and�the�procedures�used�in�the�process.�Counsel�for�the�parties�are�
encouraged�to�attend�the�first�mediation�session�and�may�attend�any�subsequent�session�
on�notice�to�the�other�party�or�counsel�and�the�mediator.��In�mediation�of�economic�
aspects�of�Family�actions,�parties�are�required�to�provide�accurate�and�complete�
information�to�the�mediator�and�to�each�other,�including�but�not�limited�to�tax�returns,�
Case�Information�Statements,�and�appraisal�reports.�The�court�may,�in�the�Mediation�
Referral�Order,�stay�discovery�and�set�specific�times�for�completion�of�mediation.�The�
rules�further�provide�that�attorneys�and�parties�have�the�obligation�to�participate�in�the�
mediation�process�in�good�faith�and�in�accordance�with�program�guidelines.��

Timing�of�Referral

Parties�are�referred�to�economic�mediation�or�other�alternate�CDR�event�following�
the�unsuccessful�attempt� to� resolve�their�issues�through�MESP.�At� the�conclusion�o f�the�
MESP�process,�parties�a re�directed�to�confer�with�appropriate�court�staff�to�expedite� the�
referral�to�economic�mediation.�The�following�procedures�should�be�followed:�

1. Parties�may� conference �with�the�judge�or�the�judge’s�designee.�
2. Court�staff�will�explain �the�program�to�the�parties�and/or�their �attorneys.�
3. Parties�will�be�provided�with�the�roster�of�approved�mediators�for�selection.�
4. Once�a�mediator�has�been�selected,�contact�i s�immediately�attempted�by�phone�

to�secure�acceptance�by�the�mediator�and�the�date�of�initial�appointment.�If�
cou rt�staff�cannot�contact�the�mediator for�confirmation ,�the�order�of�referral�
wi ll�reflect�that�the�mediator�and�the�date�of�initial�appointment�are �tentative�
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until�confirmation�is�secured.�Staff�will�attempt�to�confirm�within�24�hours�
and�send�an�amended�order�to�the�parties�and/or�their�attorneys.

5. If�a�mediator�notifies�the�court�that�he�or�she�cannot�take�on�any�additional�
cases,�court �staff�will�convey�that�to�the�parties�at�the�time�of�s election�so�that�
an�alternate�mediator�can�be�selected.�

6. The�Economic�Mediation�Referral�Order�shall�be�prepared�reflecting�the�name�
of�the�mediator,�listing�the�financial�documents�to�be�shared�between�the�
parties�and�with�the�mediator,�indicating�the�allocation�of�compensat ion�by�
each�party�i f�mediation�extends�past�the�initial�two�hours,�stating�the�court’s�
expectation �that�the�parties�will�mediate�in�good�fai th,�defining�the�mediation�
time�frame,�and�the�identifying�the�next�court�event�and�corresponding�date�of�
that�next�cour t�event.��

7. The�referral�order �is�to�be�signed�by�the�judge�and�prov ided�to�the�parties�
before�they�leave�the�court�house.�Tentat ive�orders�are�replaced�by�amended�
orders�with�confirmed�appointments�and�faxed�to�the�parties�and/or�their�
attorneys�the� next�day,�if�necessary.�

8. If�the�parties�are�unable�to�agree�upon�and�select�a�mediator,�the�judge�will�
appoint�one.�Staff�should�follow�the�above�procedures�as�applicable.�

9. Referral�to�economic�mediation�is�recorded� in�the�Family�Automated�Case�
Tr acking�Sys tem�(FACTS).�

Mediator�Conflict�of�Interest

� If�after�entry�of�the�Order�of�Referral�the�court�is�advised�by�the�mediator,�
counsel,�or�one�of�the�parties�that�a�conflict�of�interest�exists,�the�court�will�reassign�the�
case�to�a�different�mediator.��In�such�situations,�the�parties�will�be�provided�the�
opportunity�to�select�a�replacement�mediator�from�the�roster�or�the�court�may�appoint�one�
to�the�case.�An�Amended�Order�of�Referral�will�be�prepared�and�provided�to�the�new�
mediator�and�to�the�parties.�The�appropriate�referral �procedures�should�be�completed.�All�
data�should�be�entered�in�FACTS.

Adjournments

Adjournments�specific�to�the�mediation�process�are�handled�between�the�
mediator,�the�parties,�and/or�attorneys,�so�long�as�the�adjournment�does�not�cause�the�case�
to�exceed�the�return�date�to�the�court.�If�an�adjournment�would�cause�the�case�to�exceed�
the�return�date�to�the�court,�a�written�request�to�the�court�is�required.�The�request�should�
be�forwarded�for�consideration�to�the�judge�who�has�responsibility�for�the�case�or�the�
judge’s�designee.�
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Termination�of�Mediation

� Pursuant�to�Rule�1:40-4(f),�the�mediator�or�a�participant�may�terminate�the�session�
if�(1)�there�is�an�imbalance�of�power�between�the�parties�that�the�mediator�cannot�
overcome,�(2)�a�party�challenges�the�impartiality�of�the�mediator,�(3)�there�is�abusive�
behavior�that�the�mediator�cannot�control,�or�(4)�a�party�continuously�resists�the�
mediation�process�or�the�mediator.�

� The�mediator�shall�terminate�the�session�if�(1)�there�is�a�failure�of�communication�
that�seriously�impedes�effective�discussion,�(2)�the�mediator�be lieves�a�party�is�under�the�
influence�of�drugs�or�alcohol,�or�(3)�the�mediator�be lieves�continued�mediation�is�
inappropriate�or�inadvisable�for�any�reason.�

Completion�of�Mediation

Mediators�must�promptly�complete�and�submit�to�the�court�a�Completion�of�
Mediation�form.�A�copy�of�the�Completion�of�Mediation�form�must�accompany�the�
referral�form�given�to�the�mediator�during�initial�contact,�with�instructions�on�how�to�fill�
out�the�Completion�of�Mediat ion�form.

Tracking�of�Mediation

All�referrals�and�data�pertaining�to�the�results�of�mediation�must�be�entered�in�
FACTS.�Staff�must�follow�the�FACTS�Differentiated�Case�Management�program�data�
entry�guidelines.��Follow-up�with�mediators�may�be�required�to�obtain�the�Mediation�
Completion�Form.�
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STANDARDS�OFCONDUCT�FORMEDIATORS�

IN COURT-CONNECTED�PROGRAMS

[As�Adopted�by�the�Supreme�Court �January�4,�2000]�

Preamble,�Scope�and�Purpose

These�standards�of�conduct�are�intended�to�instill�and�promote�public�confidence�
in�the�mediation�process�and�to�be�a�guide�to�mediators�in�discharging�their�
professional�responsibilities.�Public�understanding�and�confidence�are�vital�to�a�
strong�mediation�program.�Persons�serving�as�mediators�are�responsible�for�
conducting�themselves�in�a�manner�that�will�merit�the�confidence�of�parties,�
members�of �the�bar,�and�judges.�These�standards�apply�to�all�mediators�when�
acting�in�state�court-connected�programs.�

Definition�of�Mediation

Mediation�is�a�process�in�which�an�impartial�third�party�neutral�(mediator)�
facilitates�communication�between�disputing�parties�for�the�purpose�of�assisting�
them�in�reaching�a�mutually�acceptable�agreement.�Mediators�promote�
understanding,�focus�the�parties�on�their�interests,�and�assist�the�parties�in�
develop ing�options�to�make�informed�decisions�that�will�promote�settlement�of�
the�dispute.�Mediators�do�not�have�authority�to�make�decisions�for�the�parties,�or�
to�impose�a�settlement.�

I.�Principle�Of�Self-Determination

A�mediator�shall�proceed�with�the�understanding�that�mediation�is�based�on�the�
fundamental�principle�of�self-determination�by�the�parties.�Self-determination�
requires�that�the�mediation�process�rely�upon�the�ability�of�the�parties�to�reach�a�
voluntary�agreement�without�coercion.�

A.�A�mediator�shall�inform�the�parties�that�mediation�is�consensual�in�nature,�that�
the�mediator�is�an�impartial�facilitator,�that�any�party�may�withdraw� from�
mediation�at�any�time�as�specified�in�R.1:40-4(a)�through�(e),�and�that�the�
mediator�may�not�impose�or�force�any�settlement�on�the�parties.�

B.�The�primary�role�of�a�mediator�is�to�facilitate�a�voluntary�resolution�of�the�
dispute,�allowing�the�parties�the�opportunity�to�consider�all�options� for�settlement.�

C.�Because�a�mediator�cannot�personally�ensure�that�each�party�has�made�a�
fully�informed�choice�to�reach�a�particular�agreement,�a�mediator�should�make�
the�parties�aware�of�the�importance�of�consulting�other�professionals,�where�
appropriate,�to�help�them�make�informed�decisions.��

1
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II.�Impartiality

A�mediator�shall�always�conduct�mediation�sessions�in�an�impartial�manner.�The�
concept�of�mediator�impartiality�is�central�to�the�mediation�process.�A�mediator�
shall�only�mediate�a�dispute�in�which�there�is�reason�to�believe�that�impartiality�
can�be�maintained.�When�a�mediator�is�unable�to�conduct�the�mediation�in�an�
impartial�manner,�the�mediator�must�withdraw�from�the�process.

A.�When�disputing�parties�have�confidence�in�the�impartiality�of�the�mediator, �the�
quality�of�the�mediation�process�is�enhanced.�A�mediator�shall�therefore�avoid�
any�conduct �that�gives�the�appearance�of�either�favoring�or�disfavoring�any�party.

B.�A�mediator�shall�guard�against�prejudice�or�lack�of�impartiality�because�of�any�
party's�personal�characteristics,�background,�or�behavior�during�the�mediation.�A�
mediator�shall�advise�all�parties�of�any�circumstances�bearing�on�possible�bias,�
prejudice,�or�lack�of�impartiality.�

III.�Conflicts�Of�Interest

A�mediator�must�disclose�all�actual�and�potential�conflicts�of�interest�reasonably�
known�to�the�mediator.�After�disclosure,�the�mediator�may�proceed�with�the�
mediation�only�if�all�parties�consent�to�mediate.�Nonetheless,�if�the�mediator�
believes�that�the�conflict�of�interest�casts�doubt�on�the�integrity�of�the�mediation�
process,�the�mediator�shall�decline�to�proceed.�

A.�A�mediator�shall�always�avoid�conflicts�of�interest�when�recommending�the�
services�of�other�professionals.�If�requested,�a�mediator�may�provide�parties�with�
information�on�professional�referral�services�or�associations�that�maintain�rosters�
of�qualified�professionals.

B.�(1)�Related�Matters:�A�mediator�who�has�served�as�a�third�party�neutral,�or�
any�professional�member�of�that�mediator's�firm/office,�shall�not�subsequently�
represent�or�provide�professional�services�for�any�party�to�the�mediation�
proceeding�in�the�same�matter�or�in�any�related�matter.
(2)�Unrelated�Matters: �A�mediator�who�has�served�as�a�third�party�neutral,�or�any�
professional�member�of�that�mediator's�firm/office,�shall�not�subsequently�
represent�or�provide�professional�services�for�any�party�to�the�mediation�
proceeding�in�any�unrelated�matter�for�a�period�of�six�months,�unless�all�parties�
consent�after�full�disclosure.

IV.�Competence

A�mediator�shall�only�mediate�when�the�mediator�possesses�the�necessary�and�
required�qualifications�to�satisfy�the�reasonable�expectations�of�the�parties.

2
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A.�A�mediator�appointed�by�the�court�shall�have�training�and�education�in�the�
mediation�process,�and�shall�have�familiarity�with�the�general�principles�of�the�
subject�matter�involved�in�the�case�being�mediated.�

B.�A�mediator�shall�have�information�available�for�the�parties�regarding�the�
mediator's�relevant�training,�education,�and�experience.�

C.�A�mediator�has�an�obligation�to�continuously�strive�to�improve�upon�his�or�her�
professional�skills,�abilities,�and�knowledge�of�the�mediation�process.�

V.�Confidentiality

To�protect�the�integrity�of�the�mediation,�a�mediator�shall�not�disclose�any�
information�obtained�during�the�mediation�unless�the�parties�expressly�consent�to�
such�disclosure,�or�unless�disclosure�is�required�by�applicable�rules�or�law.�A�
mediator�shall�not�otherwise�communicate�any�information�to�the�court�about �the�
mediation,�except:�(1)�whether�the�case�has�been�resolved�in�whole�or�in�part;�or�
(2)�whether�the�parties�or�attorneys�appeared�at�a�scheduled�mediation.�

Consistent�with�Rule�1:40-4,�a�mediator�shall:�

A.�Preserve�and�maintain�the�confidentiality�of�all�mediation�proceedings�and�
advise�the�parties�of�the�Rule's�provisions;

B.�Prior�to�the�commencement�of�mediation,�reach�agreement�with�the�parties�
concerning�the�limits�and�bounds�of�confidentiality�and�non-disclosure;��

C.�Conduct�the�mediation�so�as�to�provide�the�parties�with�the�greatest�protection�
of�confidentiality�afforded�by�court�rule�and�mutually�agreed�to�by�the�parties;�

D.�Maintain�confidentiality�in�the�storage�and�disposal�of�all�records�and�remove�
all� identifying�information�when�such�information�is�used�for�research,�training,�or�
statistical�compilations,�except�minimum�identif iers�necessary�to�link�research�
documents;�and�

E.�Not�use�confidential�information�obtained�in�a�mediation�outside�the�mediation�
process.

VI.�Quality�Of�The�Process

A�mediator�shall�conduct�the�mediation�fairly,�diligently,�and�in�a�manner�
consistent�with�the�principle�of�self-determination�by�the�parties.�To�further�these�
goals,�a�mediator�shall:
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A.�Work�to�ensure�a�quality�process�and�to�encourage�mutual�respect�among�the�
parties,�including�a�commitment�by�the�mediator�to�diligence�and�to�procedural�
fairness;

B.�Assess�the�case�and�determine�that�it�is�appropriate�and�suitable�for�
continuing�the�mediation;�

C.�Provide�adequate�opportunity�for�each�party�in�the�mediation�to�participate�
fully�in�the�discussions,�and�allow�the�parties�to�decide�when�and�under�what�
conditions�they�will�reach�an�agreement�or�terminate�the�mediation;�

D.�Not�unnecessarily�or�inappropriately�prolong�a�mediation�session�if�it�becomes�
apparent�to�the�mediator�that�the�case�is�unsuitable�for�mediation,�or�if�one�or�
more�parties�is�unwilling�or�unable�to�participate�in�the�mediation�process�in�a�
meaningful�manner;�

E.�Only�accept�cases�when�the�mediator�can�satisfy�the�reasonable�expectations�
of�the�parties�concerning�the�timetable�for�the�process,�and�not�allow�a�mediation�
to�be�unduly�delayed�by�the�part ies�or�their�representatives;�and�

F.�Where�appropriate,�recommend�that�parties�seek�outside�professional�advice�
or�consider�resolving�their�dispute�through�arbitration,�counseling,�neutral�
evaluat ion,�or�other�processes.

VII.�Fees�For�Service

A�mediator�shall�fully�disclose�and�explain�any�applicable�fees�and�charges�to �the�
parties.�Payment�for�mediation�services�shall�be�in�accordance�with�Rule�1:40-4�
of�the�Rules�of�Court.

A.�Fees�charged�by�the�mediator�shall�be�reasonable,�taking�into�account,�among�
other�things,�the�subject�area�and�the�complexity�of�the�matter,�the�expertise�of�
the�mediator,�the�time�required,�and�the�rates�customary�in�the�community.

B.�A�mediator�shall�provide�parties�with�sufficient�information�about�fees�in�writing�
at�the�outset�of�a�mediation.

C.�A�mediator�shall�not�enter�into�a�fee�agreement�in�which�the�amount�of�the�fee�
is�contingent�upon�the�result�of�the�mediation�or�the�financial�amount�of�the�
settlement.

Source:��Standards�adopted�by�Supreme�Court�January�4,�2000.�
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The Model Standards of Conduct fo r Mediators
2005

The Model Standards of Conduct for Mediators was prepared in 1994 by 
the American Arbitration Association, the American Bar Association s Section of 
Dispute Resolution, and the Association for Conflict Resolution1.  A joint 
committee consisting of representatives from the same successor organizations 
revised the Model Standards in 2005.2  Both the original 1994 version and the 
2005 revision have been approved by each participating organization.3

Preamble

Mediation is used to resolve  a br oad range of conflicts within a variety of 
settings.  These Standards are designed to serve as fundamental ethical 
guidelines for persons mediating in all practice contexts.  They serve three 
primary goals: to guide the conduct of mediators; to inform the mediating 
parties; and to promote public confidence in mediation as a process for 
resolving disputes. 

Mediation is a process in which an impartial third party facilitates 
communication and negotiation and promotes voluntary decision making by 
the parties to the dispute.  

Mediation serve s various purposes, including providi ng the opportunity for 
parties to define and clarify issues, understand different perspectives, identify 
interests, explore and assess possible solutions, and reach mutually satisfactory 
agreements, when desired.  

Note on Construction

These Standards are to be  read and construed in their entirety.  There is 
no priority significance attached to the sequence in which the Standards appear.

1 The Association for Conflict Resoluti on is a merged organization of the Academy of Family 
Mediators,  the Conflict Resolution Education Network and the Society of Professionals in Dispute 
Resolution (SPIDR).  SPIDR was the third participating organization in the development of the 
1994 Standards.

2 Report ers Notes, which are not part of these Standards and therefore have not been 
specifically approved by any of the organizations, provide commentary regarding these revisions.

3 The 2005 version to the Model Standards were approved by the American Bar Associat ion s 
House of Delegates on August 9, 2005, the Board of the Association of Conflict Resolution on 
August 22, 2005 and the Executive Committee of the American Arbitration Association on 
September 8, 2005. 
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The use of the term shall  in a  Standard indicates that the mediator must 
follow the practice described. The use of the term should  indicates that the 
practice described in the standard is highly desirable, but not required, and is to 
be departed from only for very strong reasons a nd requires careful use of 
judgment and discretion.  

The use of the term mediator  is understood to be inclusive so that it 
applies to co-mediator models.  

These Standards do not include specific temporal parameters when 
referenc ing a mediation, and therefor e, do not define the exact beginning or 
ending of a mediation.

Various aspects of a mediation, including some matter s covered by these 
Standa rds, may also be affected by applicable law, court rules, regulations, other 
applicable professional rules, mediation rules to which the parties have agreed 
and other agreements of the parties.  These sources may create conflicts with, 
and may take precedence over, these Standards. However, a mediator should 
make every effort to comply with the spirit and intent of these Standards in 
resolving such conflicts. This effort should include honoring all remaining 
Standa rds not in conflict with these other sources.

These Standards, unle ss and until adopted by a court or other regulatory 
authority do not have the force of law.  Nonetheless, the fact that these 
Standa rds have been adopted by the respective sponsoring entities, should alert 
mediators to the fact that the Standards might be viewed as establishing a 
standard of care for mediators.

STANDARD I. SELF-DETERMINATION

A. A mediator shall conduct a mediation based on the principle of party self-
determination.  Self-determination is the act  of coming to a voluntary, 
uncoerced decision in which each party makes f ree and informed choice s 
as to process and  outcome.  Parties may exercise self-determination at 
any stage of a mediatio n, in cluding mediator selection, process design, 
participation in or withdrawal  from the process, and outcomes. 

1. Although party self-determination for process design is a 
fundamental principle of mediation practice, a mediator may need 
to balance such party self-determination with a mediator s duty to  
conduct a quality process in accordance with these Standards. 
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2. A medi ator cannot personally ensure that each party has made  free 
and informed choices to reach particular decisions, but, where 
appropriate, a mediator should make the parties aware of the 
importance of consulting other professionals to help them make 
informed choices.

B. A mediator shall not undermine party self-determination by any party for 
reasons such as higher settlement rates, egos, increased fees, or outside 
pressures from court personnel, program administrators, provider organizations, 
the media or others.

STANDARD II. IMPARTIALITY

A. A mediator shall decline a mediation if the mediator cannot conduct i t in an 
impartial manner.  Impartiali ty means freedom from favori tism, bias or 
prejudice.  

B. A mediator shall conduct a mediation in an impartial manner and avoid  
conduct t hat gives the appearance of partiality.  

1. A medi ator should not act with partiality or prejudice based on any 
participant s personal characteristics, background, values and 
beliefs, or performance at a mediation, or any other reason.  

2. A medi ator should neither give nor accept a gift, favor, loan or other 
item of value that raises a question as to the mediator s actual or 
perceived impartiality.

3. A mediator may accept or give de minimis gifts or incidental items or services 

that are provided to facilitate a mediation or respect cultural norms so long as 

such practices do not raise questions as to a mediator s actual or perceived 

impartiality.  

C. If at any time a mediator is unable  to conduct a mediation in an impartial 
manner, the media tor shall withdraw.
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STANDARD III. CONFLICTS OF INTEREST

i. A mediator shall avoid a conflict of interest or the appearance of a conflict 
of interest during and after a mediation.  A conflict of interest can arise 
from involvement by a mediator with the subject matter of the di spute or 
from any relationship between a mediator and any mediation participant, 
whether past or present, personal or professional, that reasonably raises a 
question of a mediator s impartiality.  

ii. A mediator shall make a reasonable inquiry to determine whether there 
are any facts that a reasonable individual would consider likely to create a  
potential  or actual conflic t of interest for a mediator.  A mediator s actions 
necessary to accomplish a reasonable inquiry into potential conf licts of 
interest may vary based on practice context.

iii . A mediator shall disclose, as soon as practicable, all actual and potential 
conf licts of interest that are reasonably known to the mediator and could 
re asonably be 

seen as raising a question about the mediator s impartiality.  After 
disclosure, if all parties  agree, the mediator may proceed with the 
mediation.  

iv. If a mediator learns any fact after accepting a mediation that raises a 
question wi th  respect to that mediator s service creating a potential or 
actual conflict of interest, the medi ator shall disclose it as quickly  as 
practicable.  After disclosure, if all parties agree, the mediator may 
proceed with the mediation.  

v. If a mediator s conflict of interest might reasonably be viewed as 
undermin ing the integrity of the mediation, a mediator shall withdraw from 
or decline to proceed with the mediation regardless of the expressed 
desire or agreement of the parties to the contrary.  

vi. Subsequent to a mediation, a medi ator shall not establish another 
re lationship with any of the participants in any matte r that would raise 
questions about the integrity of the mediation.  When a mediator develops 
personal or professional relationships  with parties, other individuals or  
organizations following a me diation in which they were involved,  the 
mediator should consider factors such as time elapsed following the 
mediation, the nature of  the relationships established, and services offered 
when determining whether the relation ships might create a perceived or 
actual conflict of interest.
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STANDARD IV. COMPETENCE

A. A mediator shall mediate only when the mediator has the necessary 
competence to  satisfy the reasonable expectations of the parties.

1. Any person may be selected as a mediator, provided that the 
parties are satisfied with the mediator s competence and 
qualifications.  Training, experience in mediation, skills, cultural 
understandings and other qualities are of ten necessary for mediator 
competence.  A person who offers to serve as a mediator creates 
the expectation that the person is competent to mediate effectively.  

2. A medi ator should attend educational programs and related 
activities to maintain and enhance the mediator s knowledge and 
skills related to mediation.  

3. A medi ator should have available for the parties  information 
relevant to the mediator s training, education, experience and 
approach to conducting a mediation.

B. If a mediator, during the course of a mediation determines that the 
mediator cannot conduct the mediation competently, the mediator shall 
discuss that determination with the parties as soon as is practicable and 
take appropriate steps to address the situation, including, but not limited 
to, withdrawing or reque sting appropriate assistance.  

C. If a mediator s ability to conduct a mediation is impaired by drugs, alcohol, 
medication or otherwise, the medi ator shall not conduct the mediation. 

STANDARD V. CONFIDENTIALITY

A. A mediator shall maintain the confidentiality of all information obtained by 
the mediator in mediation, unless otherwise agreed to by the parties or 
re quired by applicable law.

1. If the parties to a mediation agree that the mediator may disclose 
information obtained during the mediation, the mediator may do so. 

2. A medi ator should not communicate to any non-participant 
information about how the parties acted in the mediation.  A 
mediator may report, if required, whether parties appeared at a 
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scheduled mediation and whether or not the parties reached a 
resolution.

3. If a mediator participates in teaching, research or evaluation of 
mediation, the mediator should protect the anonymity of the parties 
and abide by their reasonable expectations regarding 
confidentiality.  

B. A mediator who meets with any persons in private session during a 
mediation shall not  convey directly or indi rectly to any other person, any 
information that was obtained during that private session without the 
consent of the di sclosing person.

C. A mediator shall promote understanding among the parties of the extent to 
which the parties will maintain confidentiality of information they obtain in a 
mediation.

D. Depending on the circumstance of a mediation, the parties may have 
varying expectations regarding confidentiality that a mediator should 
address.  The  parties may make their own rules with respect to 
conf ident iality, or the accepted practice of an indi vidual mediator or 
institution may dictate  a  particular set of expectations.  

STANDARD VI. QUALITY OF THE PROCESS

A. A mediator shall conduct a mediation in accordance with these Standards 
and in a manner that promotes diligence, timeliness, safety, presence of 
the appropriate participants, party  par ticipation, procedural fairness, party 
competency and mutua l respect among all participants.

1. A medi ator should agree to mediate only  when the mediator is 
prepared to commit the attention essential to an effective 
mediation.

2. A medi ator should only accept cases when the media tor can satisfy 
the reasonable expectation of the parties concerning the timing of a 
mediation.

3. The presence or  absence of persons at a mediation depends o n 
the agreement of the parties and the mediator.  The parties and 
mediator may agree that others may be excluded from particular 
sessions or from all sessions.
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4. A medi ator should promote honesty and candor between and 
among all  participants, and a mediator shall not knowingly 
misrepresent any material fact or circumstance in the course of a 
mediation.

5. The role of a mediator differs substantially from other professional 
roles.  Mixing the role of a mediator and the role of another 
profession is problematic and thus, a mediator should distinguish 
between the roles.  A mediator may provide information that the 
mediator is qualified by training or experience to provide, only if the 
mediator can do so consistent with these Standards.

6. A medi ator shall not conduct a dispute resolution procedure other 
than mediation but label it mediation in an effort to gain the 
protection of rules, statutes, or other governing authorities 
pertaining to mediation.  

7. A medi ator may recommend, when appropriate, that parties 
consider resolving their dispute through arbitration, counseling, 
neutral evaluation or other processes. 

8. A medi ator shall not undertake an additional dispute resolution role 
in the same matter without the consent of the parties.  Before 
providing such service, a mediator shall inform the parties of the 
implications of the change in process and obtain their consent to 
the change.  A mediator who undertakes such role assumes 
different duties and responsibilities that may be governed by other 
standards.  

9. If a mediation is being used to further criminal  conduct, a mediator 
should take appropriate steps including, if necessary, postponing, 
withdrawing from or terminating the mediation.  

10. If a par ty appears to have difficulty comprehending the process, 
issues, or settlement options, or d ifficulty participating in a 
mediation, the mediator should explore the circumstances and 
potential accommodations, modifications or adjustments that would 
make possible the party s capacity to comprehend, participate and 
exercise self-determination.

B. If a mediator is made aware of domestic abuse or violence among the 
parties, the mediator shall take appropriate steps including, if necessary, 
postponing, withdrawing from or terminating the mediation. 

C. If a mediator believes that participant conduct, including that of the 
mediator, jeopardizes conducting a mediation consistent with these 
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Standards, a mediator shall take appropriate steps including, if necessary,  
postponing, withdrawing from or terminating the mediation.

STANDARD VII. ADVERTISING AND SOLICITATION

A. A mediator shall be truthful and not misleading when advertising, soliciting 
or o therwise communicating the mediator s qualifications, experience, 
services and fees.

1. A medi ator should not include any promises as to outcome in 
communications, including business cards, stationery, or computer-
based communications.  

2. A medi ator should only claim to meet the  mediator qualifications of 
a governmental entity or private organization if that entity or 
organization has a recognized procedure for qualifying mediators 
and it grants such status to the mediator.   

B. A mediator shall not solicit in a manner that gives an appearance of 
partiality for or against a par ty or otherwise undermines the integrity of the 
process.  

C. A mediator shall not communicate to others, in promotional materials or 
through other forms of communication, the names of pe rsons served 
without their permission.

STANDARD VIII.    FEES AND OTHER CHARGES

A. A mediator shall provide each party or each party s representative tru e 
and complete information about mediation fees, expenses and any other 
actual or potential charges that may be incurred in connection wi th a 
mediation.

1. If a mediator charges fees, the mediator should develop them in 
light of all relevant factors, including the type and complexity of the 
matter, the qualifications of the mediator, the time required and the 
rates customary for such mediation services.  

2. A medi ator s fee arrangement should be in writin g unless the 
parties request otherwise.
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B. A mediator shall not charge fees in a manner that impairs a mediator s
impartiality.  

1. A medi ator should not enter into a fee agreement which is  
cont ingent upon the result of the mediation or amount of the settlement.

2. While a mediator may accept unequal fee payments from the 
parties, a  mediator should not allow such a fee arrangement to adversely 
impact the mediator s ability to conduct a mediation in an impartial 
manner.

STANDARD IX. ADVANCEMENT OF MEDIATION PRACTICE

A. A mediator should act in a manner that advances the practice of 
mediation.  A medi ator promotes this Standard by engaging in some or all 
of the following: 

1. Fostering divers ity within the field of mediation.

2. Str iving to make mediation accessible to those who elect to use it, 
including providing services at a reduced rate or on a pro bono 
basis as appropriate.

3. Participating in research when given the opportuni ty, including 
obtaining participant feedback when appropriate.  

4. Participating in outreach and education efforts to assist the public in 
developing an improved understanding of, and appreciation for, 
mediation.

5. Assisting newer mediators through training, mentoring and 
networking.

B. A mediator should demonstrate respect for differing points of view within 
the field, seek to learn from other mediators and work together with other 
mediators to improve the profession and better serve people in conflict.
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The New Jersey Association of Professional Mediators
Standards of Conduct for Mediators

The Model Standards of Conduct fo r Mediators, the source document for these Standards, was prepared in 1994 by th e American Arb itration Association, the American Bar Associatio n’s
Section o f Dispute Resolution, and the Assoc iation for Conflict Resolut ion. A joint committee consistin g of repr esentat iv es from the same  successo r organizations revised the Model  Standard s
in 2005. Both the origina l 1994 version and the 2005 revision have been approved by each participating organizatio n.

The Model Standards of Conduct fo r Mediators as revise d herein  was adopted by the Boa rd of Directors of the New Je rsey Associat ion of Pro fessiona l Mediato rs on  Ja nuary 31 , 2007.

                                                                                    Preamble
Mediation is used to resolve a broad range of conflicts within a variety of settings. These Standards are designed to serve as fundamental ethica l guidelines for persons

mediating in all practice contexts. They serve three primary goals: to  guide the conduct of mediators; to inform the mediating parties; and to promote public confidence in
mediation as a process for resolving disput es.

The ethical practice of mediation is a hallmark of the New Jersey Association of Professional Mediators. If you have a question about our Standards, or if you feel one of
our mem bers has acted in an  unethical manner, you can contact the NJAPM Ethics Review Board by e-mail to e thics@njapm.org or by mail to The NJAPM Ethics Review Board
c/o our Association Office. Al l eth ics matters are handled in  confidence. In addition to  the New  Jersey Association of Pro fessi onal Mediators Standards of Conduct for Mediators
below, the NJAPM has po licy state ments and the address of our Association office avai labl e on our website at www.njapm.org.

Mediation is a process in which an impartial third party facili tates communication and negotiation and promotes voluntary decision making by the Parties to the dispute.

Mediation serves various purposes, including providing the opportunity for Parties to define and clarify issues, understand differ ent perspectives,  identify interes ts,
ex plore and asses s possible solutions,  and reach mutually satisfactory agreem ents.

Note on Construction
The Standards are to be read and construed in their entirety. There is no priority significance attached to the sequence in which the St andards a ppear.

De finitions.
“P arty” means a person wh o participates in a mediatio n and whose agreement is necessary to resolve the dispute.

“P erson” means an ind ividual; corporation; bu siness tru st;  estate ; trust; partnership; limited liabili ty company; association; join t venture; government; governmental subdi vision ,
agency, or instrum entality; public corporation,  or any other legal  or commercial enti ty.

The use of the term “shal l”  in a Standard ind icates t hat the mediator mu st follow  the practice described. The use of the te rm “should” i ndicates that the p ractice d escribed in the
standard is high ly  desirable , but not requi red, and is to be depa rted f rom  only for strong rea sons and in light o f the careful use of judgment and discretion.

The use of the term “mediator” is u nders tood to be inclusive so that it applies to co-mediator models .

These Standards do not include specific time frames when referencing a mediation, and therefore, do not define the exact beginning or ending of a mediation.

Various aspects of mediation, including some matters covered by these Standards, may also be affected by applicable law, such as New Jersey’s Uniform Mediation
Act, N.J.S.A. 2A:23 -1, et se q., court rules, regulations, other applicable professi onal rules, mediatio n rules to which  the Par ties have agreed and other agreemen ts of the
Pa rties.  These  sou rces may create conflicts with, and may take precedence over, these Sta ndards. However, a  mediator  should make every eff ort t o comply with  the spiri t
and intent of these Standards in resolving such  conflicts. This e ffort should include honoring al l remaining Stand ards not  in conflict with these sources.

These Standards, unless and until adopted by a court or other regulatory authority do not have the force of law. Nonetheless, these  Standards have been adopted
by the respective sponsorin g entities, and by The New Jersey Association of Professional M ediators. Mediators should b e aware that the Sta ndards may be v iewed as
establis hing a st andard of care for mediators.
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STANDARD I.  SELF-DETERMINATION
A. A Medi ator shall conduct a mediation b ased on the principle of Party self-determination. Self-determination is th e act of  coming to a voluntary decision in which each Party makes free
and informed choices as to process and outcome. Partie s may exercise self-determination at any stage of a mediation,  including mediator selection, process design,  p artic ipatio n in or
withdrawal from the process, and outcomes.

B. A lthough Party self-determination for process design is a fundamental  principle of mediation practice, a mediator may need to balance such party se lf-determinatio n with a  mediator’s
duty to conduct a quality process in accordance w ith these standards, and the recognition that in some cases, such as court-referred matters, neither the Partie s nor the mediator can make
certain choices concerning the process or range of outcomes.

C. A mediator  cannot personally ensure that each Pa rty has made free and informed choices to reach part icular decisions, but, where appropriate , a mediator should make the P ar ties
aware of the importance of consulting other professionals to help them make informed choices.

D. A med iator shal l not undermine Party self-determinat ion by any Party for reasons such as higher settlement rates, egos, increased fees, or out side pressu re s from court personnel ,
prog ram  administrators, pr ovider organizations, the media or others.

STANDARD II. IMPARTIALITY
A. A mediator shall decline a mediation if the mediator cannot conduct it in an impartial manner. Impartial ity means freedom from favori tism, bias or preju dice .

B. A mediator shall con duct a mediation in an impartial manner and should try to avoid conduct that gives the appearance of partia lity.

1.  A mediator shal l guard against partia lity or prejudice  based on a participant’s pe rsonal char acterist ics,  background, values and bel ief, or performance  at a med iation.

2.   A med iator should neither  give no r accept a  gi ft, favo r, loan o r other item of va lue that would be likely to raise a question as to the media tor’s act ual or perceived im par tial it y.

C. If at any time, a mediator realizes that s/he is unable to conduct a mediation in an impartial manner, and that no reasonable effort is l ikely to ameliorate the problem, then t he
mediator shall withdraw.

STANDARD II I. CONFLICTS OF INTEREST
A. A mediator shall avo id a conflict of inte rest and should av oid the appearance of a conflict of interest during and after a mediation. A conflict of inte rest can arise from involvement by a
mediator with the subje ct matter of the dispute or from any relationship between a mediator and any Party o r other P ersons, whether past  or prese nt, persona l or professional, that
reasonably r aises a question of a mediator’s impartiali ty.

B. A mediator shall make reasonable inqu iry to determine whether there are any facts that a reasonable individual would consider likely to  create a potential  or actual conflict o f interest
for a mediator. A mediator’s actions necessary to accomplish a reasonable inquiry into potential con flicts of in terest may var y  based on practice context.

C. A mediator  shall disclose, as soon as practicable, all actua l and pot ential conflicts of interest that are reasonably known to the mediator and could reasonably be seen as raising a
question about the mediator’s impartiality. After disclosure, if al l parties agree, the mediator may proceed with the mediation except as provided for in Paragraph III E below.

D. If  a mediator learns of any fact after accepting a mediation that raises a question wit h respect to that mediator’s service, creating a potential or actual conflict  of interest, then the
mediator shall dis close it as quickly as practicable . Afte r disc losure, if al l Parties agree, the mediator may proceed with the mediation excep t as provid ed for in Paragrap h III E below.

E. If a media tor’s confli ct of interest might reasonably be vie wed as undermining the integrity of the mediation, a mediator shall withdra w from or decline  to proceed with the media tion,
regardless of the  expressed desire or  agreement of the parties to the  contrary.

F. Subsequent to a medi ation , a mediator shall not establish ano ther relationship with any of the Parties or other Persons in any matter th at would  reasona bly raise questions  about th e
integrity of the mediation. When, following a  mediatio n, a mediator develops  persona l or  professional relationshi ps with Parties, other individua ls or organizatio ns involved in the mediation,
the mediator should consider factors such as time elapse d fol lowing the mediation , the nature of the relationships established, and the subsequent services offered when determining
whether the relationships migh t reasonably create a perceived or actual conflict of interest.

STANDARD IV. COMPETENCE
A. A mediator shall med iate onl y when the mediator reasonably believes s/he has the necessary competence to satisfy the r easonab le expectations of the Parties.

1. Any person may be se lected as a mediator, provided that the Partie s are satisfied with  t he mediator’s competence and qual ifications. Training, e xper ience  in medi ation, sk il ls,
cultural understanding, and other qualities are often necessary  for  mediator com pete nce. A person who offers to ser ve as a medi ator creates the expectation that the person is
competent to mediate effecti vely. At  the request of any Party, a mediat or shall disclose his or her qualifications to mediate t he d ispute.

2. A mediator should attend educa tional programs an d related activitie s to main tain and enhance the mediator’s knowledge and skills related to mediat ion.

3. A mediator should hav e availab le for the  Part ies w ritten information  on the mediation process, and should have available for the Parti es information relevant to t he mediator’s
training, education, experience and approach to  conduc ting a mediation.
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B. If a media tor, during the course of a mediat ion determines that the  mediator cannot conduct the media tion competently, the mediator shal l d iscuss t hat determination with the Parties
as soon as is practicable and take appropriate  steps to address the situation, including, but not limited to, withdrawing or requesting a ppropriate  assista nce.

C.  If a mediator’s ability to conduct a mediation is impaired by drugs, alcohol, medication or otherwise, t he mediator shall not conduct the media tion.

STANDARD V. CONFIDENTIALITY
A. A mediator shall mai ntain the confidentiality of all information obta ined by the mediator in mediation u nless otherwise ag reed to by the Parties or required  by app licable law.

1.  If the Parties ag ree  that t he media tor may d isclose in formation obtaine d during the mediation, the  mediato r may do so.

2.  A mediator shal l not communicate to any non-participant information about how the Parties acted in the mediation. A mediator may report, if required, whether Parties appeared at
a scheduled mediation and whether or not the Parties re ached a r esolution.

3.   If a mediator pa rtici pates in the te aching, r esearch or  evaluat ion of mediation, the mediator shall  protect t he anonym ity of the Part ies and abi de by t heir reaso nable ex pectations
regarding confident ial ity.

B. Unless required to do so by la w, a mediator who meets with any  Party in private session during a mediation shall  not convey directly or in directly to any other Person, including any
other Party, information that was obtained during that private session wit hout the consent of the disclosing Person.

C. A mediator  shall promote understanding among the Parties of the extent to which they will maintain confidentiality of information they obtain in a mediation.

D. De pend ing on the circumstances of a m ediation, the Parties may have varying expectations regarding confidentiality that a mediator shoul d address. The Parties may make their own
rules with respect to confidential ity, or the accepted practice of an individual mediator or institution may dictate a part icular set of expect ations.

STANDARD VI.  QUALITY OF THE PROCESS
A. A mediator shall conduct a mediation i n accordance with these Standards and in a manner that promotes diligence, timeliness, safety, presence of t he appropriate p articipants, Party
parti cipation, procedural fairness, Party competency and mutual respect among all participants.

1. A mediator shall agree  to mediate only when the mediator  is prepared to commit the attention essential to an effective mediation.

2. A mediator shall accep t cases only when  the mediator can satisfy the reasonable expectation of the Parties concerning the  timing of a mediation.

3. Exce pt as may be requ ired by law, the presence o r absence of persons at a m ediation d epends on the agre ement  of the Parties and  the med iator.

4. A mediator should promote hon esty and candor between and amon g all parti cipants, and a me diator shall not knowingly misrepresent any material fact or circumstance in the
course of a mediation.

5. The  practice of mediation is a d iscipline separate a nd distin ct from other profe ssions; ho wever, mediation may also be offered as a service by other professionals.  A mediator
may prov ide inf or mation that the mediator is qualified by trainin g or experience t o provide, only if t he mediator can do  so consistent w ith these Standards.

6. A mediator shall not conduct a dispute resolution procedure  other th an media tion but label it mediation in an effo rt to gain the protection of rules, statutes, or other governing
authorities pertaining to mediation.

7 A mediator may recommend, when appr opriate,  t hat Part ies consid er resolving their dispute th rough arbitration, counseling, neutra l evalua tion or other process.

8.  A mediator sha ll not undertake  an addi tional dispute resolution role  i n the same matt er withou t t he consent of the Parties. Before providing such service, a mediator shall
inform the Parties of the implications of  the change in process and  obtain their  consent t o the change. A mediator who undertakes such role assumes different duties and
responsibilities that may be governed by other standards.

9. If a mediation is being  used to further crimi nal con duct, a mediator shall take appropriate steps including, if necessary, postponing, withdrawing  from o r terminating the
mediation.

10. If a Part y appears to h ave difficulty compr ehendin g the process, issues, or se tt lement options, or difficulty in participating in a mediation, the medi ator shou ld explore the
circumstances and potent ia l accommodations, modif ications or adjustments that wou ld make possible  the Party’s capacity to comprehend, participate  and exercise self-
determination.

11. The  mediato r or a Part y may te rminate the session if there is an imbalance o f power between the Partie s that the mediator cannot over come; a  Party challenges t he
impartiali ty of the mediator; there is abusive behavior th at the me diator cannot control,  or a Party continuously resist s the mediation p rocess or the medi ator.

12. The  mediato r sha ll ter minate th e session  i f there is a failure of communicatio n that seriously impedes effective discussion; the mediator believes a Party is under the influence of
drugs or alcohol;  or the med iator believes continued med iation is inappropriate or inadvisable for any reason.
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B. If a media tor is mad e aware of domestic abuse or violence among the Partie s, the mediator shall take appropri ate steps including, if nece ssary, postponing, withdrawing from o r
terminating the mediati on, and report ing such conduct as may be requi re d by law.

C. If a mediator believes that participant conduct, including that of the  mediator, jeopardizes conducting a mediation consistent with th ese Standards, a me diator shall take
appropriate steps in cluding, i f necessar y, postponing, wit hdrawing from or terminat ing the mediation.

STANDARD VII. ADVERTISING AND SOLICITING
A. A mediator shall be truthful and not misleading at all times, including when advertising,  solici ting or otherwise c ommunicating the  m ediator’s qualifica tions, e xperience,
services  and fees.

1.  A mediator shal l not include any pr omises as to outco me in communications, includ ing busi ness ca rds, stationery, or computer-based communications.

2.  A mediator shal l only claim to mee t the mediator qua lifications of a governmental entity or private  organiza tion if that entity o r or ganization has a recognized procedure for
qualifying media tors and it g rants such status to  the med iator.

B. A mediator shall not solicit in  a manner that gives an appearance of  partiality for or  against a Party or otherwise undermines the inte grity of the p rocess.

C. A mediator  shall not communicate to others, in p romotion al materials or through other forms of communication,  the names of Parties or Persons served without their permission.

STANDARD VIII. FEES AND OTHER CHARGES
A. A mediator shall pro vide each Party or each Party’s representative true and complete information about mediati on fees, e xpenses and any other actual  or po tential  charges that may
be incurred in con nection w ith mediation.

1. If a mediator charges a fee, the  mediato r should d evelop the fee in light of a ll relevan t factors, including  the type  and complexity of the matter, the qualifications of the
mediator, the time required and the rates customary for such medi ator ser vices.

2. A mediator’s fee arran gement shall be in  writing unless the  Parties request otherwise.

B. A mediator shall not charge fees in a manner that impairs a mediator’s impartiality.

1. A mediator shall not enter into a fee arra ngement that is contingent upon the result of the mediation or amount of settlement.

2. Whi le a mediator  may accept unequal fee payments from the Partie s, a mediator sha ll not allow such a fee arrangement to adversely impact the mediator’s ability to conduct a
mediation in a impa rtial manner.

STANDARD IX.  ADVANCEMENT OF MEDIATION PRACTICE
A. A mediator should ac t in a manner that advances the practice of mediation. A mediator promotes this S tandard by engaging in some or all of the following:

1. Fost ering diversity within the field of mediation.

2. Striv ing to make medi ation accessible to  t hose wh o elect to use it,  including providing  services at a reduced rate or on a pro bono basis as appropriate.

3. Participating in research when g iven the opportuni ty, includ ing obtai ning par ticipant feedback when appropriate.

4. Participating in outrea ch and educat ion e fforts to assist the  public in  developing an improved unde rstanding of, and appreciation for, mediation.

5. Helping newer mediators through training , mento r ing and networking.

6. Participating in mediat ion membership o rganizations and supporting  organizations tha t promote legitimate use of mediation and other fo rms of appropriate  dispute resolution .

B. A mediator should demonstrate respect for dif fering points of view within the  field, seek to learn from other mediators and work together with other med iators t o improve the
profession and be tter serve people in conf lict.
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State�of�New�Jersey�

MEDIATION�CASE�INFORMATION�FORM�

For�Mediation�of�Economic�Aspects�of�Family�Law�Cases�

For�Office�Use�Only�

Date�Received:�

Date�Entered:�

Directions:�This�form�is�to�be�completed�by�the�mediator�when�mediation�is�c oncluded�or�the�case�is�returned �to�
court.

CASE�DOCKET�NUMBER� CASE�NAME� NAME�OF�MEDIATOR�

OUTCOME�

� mediation�held�/�full�agreemen t�on�all�issues

� mediation�held�/�some�issues�still�pending

� mediation�held�/�no�agreement�

� no�mediat ion�held�/�parties�settled�case�before�mediation�session�

� no�mediat ion�held�/�party�failed�to�attend

DATE�CASE�ASSIGNED�TO�MEDIATOR� DATE�OF�INITIAL�MEDIATION�SESSION� DATE�OF�FINAL�MEDIATION�SESSION�

NUMBER�OF�MEDIATION�SESSIONS� NUMBER�OF�HOURS�FOR�PREPARATION� � NUMBER�OF�MEDIATION�HOURS�

DID�THE�ATTORNEYS/PARTIES�SUBMIT�
PROPER�CASE�SUMMARIES?�

��yes ��no�

WERE�THE�ATTORNEYS/PARTIES�
PREPARED FOR�THE�MEDIATION

SESSIONS?

��yes ��no�

DID�THE�PARTIES�PARTICIPATE�IN�THE�
MEDIATION�SESSIONS?�

��yes ��no�

� PLEASE�RETURN�TO:�FAMILY�DIVISION� OR�FAX�TO:
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Revised �03/07/2019,�CN�10488 �

Criteria�for�Admission�to�the�Roster�of�Mediators�
for�Economic�Aspects�of�Family�Law�Cases�

A�Joint �Credentials�Committee�of�the�Supreme�Court�Committee�on�Complementary�Dispute�
Resolution�and�the�Supreme�Court�Family�Practice�Committee�will�review�all�applications.��All�
criteria�must�be�met�for�approval.�

Mediation �Training�
Successful�completion�of�40�hours�of�divorce�med iation�training�approved�by�the�Joint�
Credent ia ls�Committee.��A�copy�of�the�certifica te�of�completion�must�be�included�with�the�
application.�

Education/Professional�Experience�
1.� Attorneys�

a.� Juris�Doctor�(or�equivalent�law�degree );�

b.� Admission�to�the�Bar�at�seven�yea rs;�

c.� Licensed �to�practice�law�in�New�Jersey;�and�

d.� Pract ice�substantially�dedicated�to�matrimonial �law. �

or�

2.� Non-Attorneys�

a.� Advanced�Degree�in�Psyc hology,�Psychiatry,�Social�Work�or�Allied�Mental�Health�
field, �Business,�Finance,�or�Accounting�or�a �CPA; �

b.� At� least�seven�years�of�experience�in�the�field�of�expertise;�and�

c.� Licensed �in�New�Jersey,�if�required,�in�the�field�of�expertise.�

Mediation �Mentorship�
After�r eceiving�a�condit ional�approval,�applicants�must�complete�a�mentorship.��The�mentorship�
must�be�completed�with�an�approved�Family�Part�qualified�mentor�mediator.��The�
mentorship�must�be�a�minimum�of�5�hours�in�at�least�two�cas es.� �The�mentorship �should�not�be�
completed�until�a�conditional�a pproval�has�been�issued.�

Annual�Continuing�Education�
Following�final�approval�for�admission�to�the �roster,�attendance�at�a�minimum�of�four�(4)�hours�
of�annual�continuing�education�is�r equired�as�set�forth�under�Rule�1:40-12(b)(2 ).�

�
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Revised�03/07/2019,�CN�10488�

New�Jersey�Judiciary�

Application�for�Admission�to�Roster�of�Mediators�
for�Economic�Aspects�of�Family�Law�Cases�

Last�Name� First�Name� Middle�Name�

Firm/Business�Name�

Firm/Business�Address� Email�

City� State� Zip�Code� Telephone�Number� Fax�Number�

Degrees�Attained�(Post�High�School)� Year� Area�of�Concentration�

Name�of�Institution� Professional�License(s)� Admiss ion�Date� License�Number�

Have�You�Ever�Been�Disciplined�In�Your�Profession?� Year�of�Admission�to�
Professional�Practice�

Number�of�Years�of�
Experience�

Bar�Admission�Year�
(If�Yes,�Attach�Explanation)� New�Jersey:� �

��Yes� ��No� Other�States:� �

For�Attorneys:�Percent�of�Practice�
Devoted�to�Matrimonial �Law�

Certified�Matrimonial�Attorney� Primary�Counties�of�Practice�

��Yes� ��No�

For�Non-Attorneys:� Percent �of�
Time�Devoted� to�Family�Matters�

Primary�Counties�of�Practice�

Mediation�Training�(attach�additional�sheet�if�necessary)�

Provider(s)� Course�Title� Date(s)� Hours�

Number�of�Years�Doing�Mediation� Number�of�Mediations�in�Past�5�Years� Hourly�Fee� Do�You�Have�Malpractice�Insurance?�

$� ��Yes� ��No�

I�certify�that�the�foregoing�statements�made�by�me�are�true�and�that�I�am�in�good�standing�in�my�profession.�

Date� Signature�

Please�attach�the�following:�
1. Resume�or�Curriculum�Vitae
2. Description�of�mediat ion�training�courses�and�copy�of�official�training�certificate

3. Descriptive�paragraph�(please�provide�a�maximum�of�50�words�about�your�mediation�and�other�relevant
profess ional�experience�that�will�be�transferred�directly�to�the�roster�if�you�are�accepted)

4. Subject�area(s)�of�mediation�experience

5. List�of�professional�organizations�in �which�you�are�an�active�member

Return�the�above�five�items �and�this�form�to:� Joanne�M.�Dietrich�
Family�Division�
Administrative�Off ice�of�the�Courts�PO�Box�983�
Trenton,�NJ�08625�
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Revised:�11/2017,�CN:�11734�

New�Jersey�Judiciary�
Family�Practice�Division��

Economic�Mediation�Roster�Change/Update�Form�

Name: � � � � � � � Telephone:�� � � � � �

Date:� � � � � � � Attorney�ID:� � � � � �

Counties�Where�Currently�Listed:�� � � � � �

� � � � � �

� Please�Check�to�be�Removed�From�Roster�

Please�provide �changes/updates�below.��Do�not�include�the�information�unless �you�are�
ma king�changes.�

Address:� � � � � �

� � � � �

� � � � �

Te lephone:�� � � � � � Fax:��� � � � � �

Email�address:� � � � � � �

Website:� � � � � � �

Additional�Counties�to�be�Listed: �� � � � � �

� � � � � �

Hourly�Fee: � � � � � � � �
�

Email�your�completed�form�to�AOCFamily.Mailbox@njcourts.gov.�

You�may�also�fax�your�completed�form�to� �

Economic�Med iation�Program�Coordinator �at�609.376.3021.�
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MEDIATOR�COMPLAINT�REVIEW�PROCESS��

I. SUBMISSION�OF�COMPLAINTS��

� All�complaints�regarding�mediators�must�be�submitted�in�writing�to� the�Advisory�
Committee�on�Mediator�Standards� (Committee)� specifying�the�conduct�about�which� the�
person�is� complaining.�Complaints�concerning� fee�disputes�will�not�be� reviewed�by� the�
Committee.�Complaints�should�be�sent�to:��

� � � � Manager,�CDR�Programs��
� � � � Administrative�Office�of�the�Courts��
� � � � Programs�and�Procedures�Division��
� � � � Hughes�Justice�Complex��
� � � � P.O.�Box�988��
� � � � Trenton,�NJ�08625��

II. REGISTRY�OF�COMPLAINTS��

� The�Manager� of� Complementary� Dispute� Resolution� (CDR)� Programs� for� the�
Administrative�Office�of�the�Courts�(Manager),�as�staff�to�the�Committee,�shall�maintain�
a�registry�of�all�complaints�filed�against�a�mediator.��

III.�� INFORMAL�RESOLUTION��

� The� Manager� shall� acknowledge� receipt� of� the� complaint� in� writing� to� the�
complaining�party,�provide�notice�of�the�complaint�to�the�mediator�and�provide�a�copy�of�
the� complaint� to� the� Chair� and� members� of� the� Committee.� After� review� by� the�
Committee,� the� Manag er� or� a� member� of� the� Committee� will� seek� to� resolve� the�
complaint�informally�unless�the�Commit tee�determines�otherwise.��

IV. COMMITTEE�REVIEW

� If� the� Manager� or� Committee� member� is� unable� to� resolve� the� complaint�
informally,� the�Committee�shall� determine� the�appropriate�course�of� action� to�be�t aken,�
which�may�include�the�following:��

� A.� That�the�complaint�does�not�warrant�further�action.��

B.� That�the�mediator�be�provided�with�a�copy�of �the�complaint�with�a� request�
for� a� written� response� and� advised� that� a� copy� of� the� response� will� be�
provided�to�the�complaining�party.��
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C.� That� upon�review�of� the�mediator’s�response,�the�Committee�may� request�
additional� information� from� the� complainant,� the� mediator� or� other�
party(ies).

D.� That� upon� review�of� the� papers,� no� further� action�shall�be�taken�or� that�
action��should�be�taken�against�the�mediator.

V.�� REMEDIAL�ACTIONS��

� Upon�completion�of�its� investiga tion,�the�Committee�may�require,�as� a�condition�
of� remaining�on�the� roster,� that� the� mediator� take�such� action� as� it�deems� appropriate,�
including�but �not�l imited�to�the�following:��

� Attending� additional�training;� observing� other�mediators;� or� being�mentored� by�
other�mediators�currently �on�the�roster.��

� The � Committ ee� may� determine� that� the� mediator� should� not� conduct� any�
mediation�until �the�completion�of�the�required�remedial� actions.�

� The �Committee� may� determine� that� the� mediator� should� be� removed� from� the�
roster�or�terminated�from�providing�mediation�services�for�the�courts. ��

VI.�� APPEAL��

� The�mediator�may�appeal�a�Committee�decision�to�be�removed�from�the�roster,�or�
be�prohibited�from�providing�mediation�services�for�the�courts� to�the�Assignment�Judge�
in�the�Vicinage�where�the�grievance�originated�with in�thirty�(30)�days�of�receiving�notice�
of� such� a� decision.� A� copy� of� the� appeal� shall� be� provided� to� the� Manager.� The�
Ass ignment�Judge,�or�designee,�shall�appoint�an�ad�hoc�panel�of�two�mediators�currently�
on� the� roster,� at� least � one� of� which� shall� be� an� attorney� who� shall� serve� as� the�
Committee’s�Chair�to�hear�the�appeal.�The�determination �of�the�panel�shall�be�final,�with�
notice�of�its�decision�being�provided�to�the�Assignment�Judge�and�a�copy�being�provided�
to�the�Manager.
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Getting�to�Yes

Negotiating Agreement�Without�Giving�In

Richard H.�Steen,�Esq.

ricksteen@adrlawfirm.com
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The�Elements�o f�Principled�
Negotiations

n Focus�on�the�Parties�Interests, �not�their�
Positions

n Invent�Options�fo r�Mutual�Gain

n Use�Objective�Criteria�and�Independent�
Standards

n Separate�the�People�from�the�P roblem

n Know�your�Alternatives
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Focus�on�Interests

n Problem�is�not�co nflicting positions�- but�
conflicting�needs,�desires,�concerns�and�
fears
n You �decide�o n�y our pos ition

n You do�so�based�on�your�interests

n Determine�interests�first�– proposals� later

n Figure�ou t�their �interests�as�well�as�yours

n Identify�s hared�and�multiple�interests
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Inventing�Options�for�Mutual�
Gain

n Brainstorming�– Create�options�first

n Determine�br oad�array�of�possible�solutions�
that�meet�th e�interests�of all�parties

n Work�together�if�possible

n Opt ions�are�not�criticized�or�evaluated

n Exploring�options�does�no t�involve�a�
commitment�to�any�of�them

n Dov eta il�differing�interests�for�mut ual �gain
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Objective�Criteria�and�
Independent�Standar ds

n Use�independent�standards�to�resolve�
conflicting�interests

n Research�standards�as�part�of�preparation

n Discuss�the�most�relevant�and�appropriate�
standards�and�criteria

n Standards�can�persuade�parties�of�the�
fairness�(or�unfairness)�of�an�option
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Separate� the�People�from�the�
Problem

n Use�people�techn iques

n Acknowle dge�emotions�(yours�and�theirs)�

n Dist inguish�perceptions�from�facts

n Consider� how�the�other�side�sees�things

n Commu ni cation

n Speak�for�yourself

n Avoid�attribution

n Listen�actively�and�acknowledge�th eir�
communicat ion
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Know�y our�Alternatives

n Prepare�for�the�negotiation�being
unsuccessfu l

n BATNA�– Best�Alternative�to�a�Negotiated�
Agreem ent

n Explore�and� understand�alternat ives

n Improve�your�BATNA

n Evaluate�their�BATNA

n Is�it�as�good �as� they�think

n Can�you�change�it

81�



�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�

This�page�intentionally�left�blank�

82�



Pages�from�Divorce�Mediation�Training�Manual�by�Adam�J.�Berner,�Esq.���

{�Defining�

the�

THE�MEDIATION�PROCESS�
�
�

INTAKE�

Stage�I:�CONTRACTING:��SETTING�THE�STAGE�

Stage�II:��GATHERING�INFORMATION�

Stage�III:��IDENTIFYING�&�DEVELOPING�THE�ISSUES�

� Stage�IV:�DISCUSSION:��WORKING�THROUGH�THE�CONFLICT�

Stage�V:��GENERATING�OPTIONS�

Stage�VI:��EVALUATING�OPTIONS�

Stage�VII:���CONCLUDING�AGREEMENT�OR�
����� ����������� �����TERMINATING�THE�MEDIATION�

COMPLIANCE�

�
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Pre-Mediation�
�� Referral,�Intake,�and�Scheduling�
�� Prepare�room,�papers,�co-mediation�plan�(where�applicable),�etc.�

Stage�I:�CONTRACTING: SETTING�THE�STAGE

Opening�Statement��
�� Welcoming�and�Introducing�
�� Explaining�process�of�mediation�and�role�of�mediator�
�� Exploring�motivation�and�goals�of�parties�
�� Discussing�guidelines�and/or�expectations�of�the�process�

Stage�II:�GATHERING�INFORMATION

�� Each�party�is�given�an�opportunity�to�present�his�or�her�perspective�of�the�situation�
�� The�mediator(s)�summarizes�each�party's�view�and�restates�the�content�into�specific�

impartial�language�confirming�understanding�
�� The�mediator(s)�acknowledges�the�parties�feelings�
�� Legal�Context�(particularly�when�Lawyers�are�present)�

Stage�III:�IDENTIFYING�AND�DEVELOPING�THE�ISSUES

�� Identify�areas�of�agreement�and�disagreement�
�� Organize�issues�to�be�resolved�(which�becomes�the�Agenda)�
�� The�mediator(s)�helps�the�parties�to�define�or�'frame"�issues�that�need�to�be�resolved�in�neutral�language�

Stage�IV:�DISCUSSION: WORKING�THROUGH�THE�CONFLICT

�� Mediator(s)�seeks�to�understand�differing�views �
�� The�mediator(s)�helps�the�parties�to�clarify�needs�&�interests.��
�� Understanding�the�Law�
�� Mediator(s)�helps�parties�to�understand�each�other�

Stage�V:��GENERATING�OPTIONS��
�� The�mediator(s)�helps�the�parties�to�think�of�all �the�possible�ways�the�problem�

might�be�resolved�
�� The�mediator(s)�seeks�to�help�create�value�("expanding�the�pie")�
�� Brainstorming�&�Developing�Options�

Stage�VI:�EVALUATING�OPTIONS��
�� The�mediator(s)�helps�the�parties�to�find�a�solu tion�that�is�well�informed,�efficient,�and�s table,��and�that�

each�party�can�accept�
�� The�mediator(s)�helps�the�parties�to�evaluate�options�in�light�of�their�interests�&�the�reality�they�face.�

Stage�VII:�CONCLUDING�AGREEMENT�ORTERMINATING�THE�MEDIATION

�� The�mediator(s)�helps�the�parties�craft�an�agreement�that�they�can�understand�and�that�represents�the�
parties’�solution

�� Review�by�Lawyers�
�� Execution�&�Implementation�

Or
�� The�mediator(s)�thanks�the�parties�for�trying,�and�discusses �with�the�parties �alternatives��

for�resolving�the�conflict� �
� �
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1�Diagrams�used�with�permission�from� this�section�are�from�Mayer, �Bernard,�The�Dynamics�o f�Conflict�Resolution:�A�Practitioner' s
Guide�(2000)�
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�
�
��������������� � � � � � � � � �������������������
Position� � � � � � � � � � ���� �Solution�

�
POSITIONS�

WHAT�WE�STATE�&�
THINK�WE�MUST�HAVE�

�

INTERESTS:�WHAT�WE�WANT�

�
NEEDS:�WHAT�WE�MUST�HAVE�

�

MEANING�
�
�
A�mediator�can�help�the�parties�shift�from�their�initial �posit ions�by�dipping�(or�digging)�down�this�pyramid,�
seeking� to� uncover� a� better� understanding� of� these� underlying� interests� and� needs� causing� the� conflict.�
Where�positions�may�be�mutually�exclusive,�very�often�parties�can�find�common�ground�by� satisfying�ea ch�
others'�int erests�(which�are�less�likely�to�be�mutually �exclusive).��

����POSITION �������������������������� ��������x �����������������������������POSITION�

� �
�

�
�
�

����� INTEREST�������������������� � � �������������������������INTEREST�
OP PORTUNITY
FOR�AGREEMENT�
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After�both�sides�gave�their�stories,�issues�were�listed�and�developed,�
an�agenda�set.�NOW�WHAT?�Where�do�you�go�from�here?�

#1 The�First�Step is�to�make�sure�you�really�understand�where�

both�sides�are�coming�from,�what�each�perspective�is.�(Do�this�by��
active�listening,�reflecting�back�your�understanding�of�their�statements.)��
This�is�not�only�to�assist�you,�but�it�is�to�assist�the�parties,�too.�If�they�do�not�
feel�comfortable�and�question�whether�you�are�really�listening�
and�understanding�them,�any�attempt�you�make�to�dig�down�and�
explore�their�underlying�interests�may�likely�be�met�with�resistance.�

#2The�Second�Step is�to�explore�and�inquire,�with�their�permission, �of�course.

CONSIDER�WHAT�KIND�OF�QUESTIONS�CAN�HELP�UNCOVER�UNDERLYING�INTERESTS:��
� �

�� HOW� CAN� YOU� SATISFY� THE� PRIORITIES� UNDERLYING� BOTH� OF�
YOUR�CONCERNS�AND�INTERESTS?�

�� WHAT�DO�YOU�WANT,�WHAT�DO�YOU�REALLY�WANT?�

�� WHY�IS�THAT�IMPORTANT�TO�YOU?

�� WHAT�VALUES�OR�GOALS�ARE�IN�YOUR�REQUEST?�

�� WHAT�IS�UNDERLYING�YOUR�REQUEST?�

�� IT� SEEMS� TO� ME THAT� YOU� ARE� REALLY� CONCERNED� ABOUT…IS�
THAT�CORRECT?�

�� HOW�WOULD�THAT�ACCOMPLISH�YOUR�NEEDS?�

�� HOW�WILL�YOUR�POSITION�ACCOMMODATE�YOUR�NEEDS?�

�� HELP�ME�UNDERSTAND.�.�.�

�� . .�.�

�
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PLEASURE� � POWER� � LOVE�� � � FREEDOM� �
������� � � ���������� � �BELONGING)� � (CHOICE)�
�
���������� � ����������� � ����������� � ������������������
��������� � � ������������ � �������� � �����������������
��������� � � ����������� � ������������ �� ����������������������
�������� � � �������� � ������ � � ����������������
�������� ��� � ���� �������� � ��������� � ������������������
� � � � �

MASLOW'S�HIERARCHY�OF�NEEDS�

�
�
�
�
�
�
�

��������������� ������ ����������� �������� ��SELF–ACTUALIZATION�� ������ �������
�������������������������� ���������

�
�

SOCIAL�NEEDS�
�����������������������������������
���������������������������������

�
�

BASIC�SURVIVAL�NEEDS�
��������������������������������

�
�
�

The�Continuum�of�Human�Needs�
�

Survival�Needs� � � ���Interests� � � �����Identity-Based�Needs�

� *�Food� � � � *�Substantive� � � � *�Meaning�
� *�Shelter� � � *�Procedural� � � � *�Community�
� *�Health� � � *�Psychological�� � � *�Intimacy�
���� *�Security� � � � � � � � *�Autonomy�

�
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�
�Although�reaching�agreement�may�not�be�the�goal�of�the�mediator�or�the�mediation�process,� if� it�can�

happen,�the�parties�and�we�are�pleased.�More�important,�agreement�represents�that�the�parties�have�had�
the�opportunity�to�relate�to�each�other�differently�and�to�better�understand�themselves,�each�other,�and�
the�reality�they�face.��What�happens�when�this�"shift"�does�not�happen,�when�the�parties�are�“stuck”�in�
disagreement,�when� one�or� both� parties� seem� close-minded�and� inflexible?�What� happens�when�we�
reach�impasse?�

Impasse�is�not�necessarily�destructive.�It�is�a�necessary�and�often�a�useful�part�of�the�conflict�resolution�
process.�"Being�stuck"�is�a�misleading�metaphor�for�impasse.�Often�parties�in�conflict�are�at�an�impasse�
for�very�good�reasons.�The�key�for�the�mediator’s�handling�an�impasse�situation�is�to�understand�
what�the�impasse�is�accomplishing�for�the�parties.��Consider�two�types�of�impasse:�
TACTICAL�IMPASSE:��Occurs�when�parties� refuse� to�proceed�towards�resolution� in�an�attempt� to�
increase� their� negotiating� power,�such�as� creating�pressure� on� the� other� party� to� make� concessions.�
This�strategy,�of�using�impasse�to�further�a�party's�goals,�is�usually�based�on�a�short-term�calculation�of�
costs�and�benefits�and�usually�does�not�last�very�long.�
GENUINE�IMPASSE:�Occurs�when�people�feel�unable�to�move�forward�towards�resolution�without�
sacrificing�something� important�to�them,�such�as�certain�needs�and� interests.�Here� the�mediator�needs�
to�consider�to�what�needs�are�blocking�the�party�from�movement.�Are�they�concrete�needs�or�behaviors�
that�have�not�been�addressed�yet?�Are�there�perceptions�that�are�not�allowing�the�parties�to�shift�in�how�
they�view�the�conflict?�Are�there�emotions�preventing�such�shift?��
Reasons�for�Impasse�may�include:�

�� Lack�or�failure�of�communication��� Not�enough�information�available�to�make�informed�decisions��� Emotions�
�� Ineffective�negotiation�skills�
�� Differing�styles�of�negotiating��� Disagreement�about�the�likely�outcome�of�the�dispute�in�another�forum��� The�needs�of�at�least�one�party�are�not�being�met��� Not�comfortable�in�mediation�

For� each�of� these� reasons� for�impasse,� consider�what� technique� the�mediator� can�use�to�help� the�
parties�break�the�impasse.

In�order�to�understand�impasse�and�address�it,�we�need�to�accept�that�from�some�perspective�it�makes�
sense.� It�is� generally�premature�when�the�mediator�or� the�other�party�jumps�to�the�conclusion� that�the�
"stuck"�party� is� immoral,�evil,�or� irrational.� Such�assumptions�do� little�to� help,� explain�nothing,� and�
lead�to�inappropriate�or�rigid�responses.��

�����������������������������������������������������������23�Adopted�from,�with�permission�to�use�fron,�Mayer,�Bernard,�The�Dynamics�of�Conflict�Resolution:�A�Practitioner's�Guide,�Jossey-

Bass�(2000)�

�
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IMPASSE�IS�OK�

IMPASSE�IS� A�NATURAL�&�OFTEN�HELPFUL�PART�OF� THE�CONFLICT�
PROCESS��

PEOPLE�HAVE�GOOD�REASONS�FOR�BEING�AT�IMPASSE�

DISPUTANTS�HAVE�TO�FIND�THEIR�OWN�WAY�THROUGH�IMPASSE�
When�mediators�take�too�much�responsibi lity�for�overcoming�impasse,�they�make�things�
worse�by�allowing�the�parties�to�avoid� responsibility�for� looking�at�their�own�situations�
clearly�and�courageously

ANXIETY�AND�FEAR�ARE�NOT�HELPFUL�
But�breed�rigidity�and�shut�down�communication�and�creativity�

AN�IMPASSE�MAY�NOT�HAVE�AN�IMMEDIATE�SOLUTION,�BUT�PEOPLE�
CAN�USUALLY�FIND�A�CONSTRUCTIVE�NEXT�STEP�

THE�VALUE�OF�SILENCE�
“The�relationship�between�creativity�and�the�pause�is�as�close�as�it �is�startling. ...�Not�only�does�
one�get�one’s�original�ideas�in�the�pause…�The�pause�is�an�active,�nimble,�often�intense�state…”�

(Rollo�May)�
“We�make�a�vessel�from�a�lump�of�clay,�
But�it�is�empty�space�within�it�that�makes�it�useful.�
We�make�doors�and�windows�in�the�room;�
But�it�is�the�empty�spaces�that�make� the�room�livable.�
Thus,�while�existence�has�advantages,�
It�is�the�emptiness�that�makes �it�useful.�(Lao�Tzu)�

The�KEY�for�moving�through�Impasse�is �more�a�matter�of��

ATTITUDE�&�UNDERSTANDING�than�about�a�strategic�

technique�or�tool.�
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One�of�the�most�effective�tools�a�mediator�can�impart�to�parties�stuck�in�conflict�is�BRAINSTORMING�of�any�
and�all� options� towards� resolution.�The� purpose�of� this� task� is� to� open�up� the�parties� to�creative� thinking,� to�
produce�as�many�ideas�for�solution�as�possible.�It�is�helpful�to�put�all�suggested�options�on�newsprint�/�flipchart,�
for�all�parties�to�see.�
�

GUIDELINES�FOR�BRAINSTORMING��
�

1.� NO�EVALUATION�
All�ideas�are�acceptable,�no�matter�how�"far�off"�they�seem.�
The�idea�here�is�that�in�order�to�get�the�creative�juices�flowing�it�is�important�that�parties�have�the�
opportunity�to�think�without�the�fear�of�negative�feedback�on�their�ideas�which�will�only�serve�to�
quash�creativity.�

2.� NO�ATTRIBUTION�
If�parties�feel�that�they�will�be�committed�to�the�ideas�they�propose,�they�will�be�more�hesitant�to�
engage�in�free�thinking�brainstorming.� It� is�best,�therefore,�not�to�worry�about�which�party�said�
which�option.�
�

3.� ALL�OPTIONS�ENCOURAGED�
Discourage�any�evaluation.�
Encourage�one�party�to�build�on�suggestions�of�other.�
Encourage�creativity�and�"out-of-the-box"�thinking.�
Seek�opportunities�to�create�value,�to�“expand�the�pie.”
�

4.� MEDIATOR�OPTIONS�CAN�BE�INCLUDED�
Only�after�parties�have�exhausted�their�list�of�options.�
To�retain�neutrality�and�avoid�coming�in�as�the�expert:�
-� Provide�more�than�one�option.�
-� Let�them�know�that�your�suggestion�is�not�any�better�than�their�own�alternatives�and�that�you�

are�just�partaking�in�the�brainstorming�exercise.�

OTHER�STRATEGIES�FOR�GENERATING�OPTIONS���

�� Dovetail�Interests:�Each�party�gives�up�a�little�on�an�issue�that�is�low�priority�to�them,�but�a�high�priority�to�
the�other,�and�visa�versa.�

�
�� Agree�in�Principle:�Find�broad�general�levels�of�agreement.�

�� Fractionalization:� Big,� complex� issues� can� be� too� overwhelming� for� parties� to� consider� options� for�
resolution.�Break�down�the�problem�into�smaller�pieces.�

�� Discuss� the�parties'� Ideal�Visions:� Sometimes�good� solutions�are�missed�because� the�parties� are�afraid� to�
think�big.�

�� Use�Hypotheticals:�Where�mediator�sees�potential�agreement��

�����������������������������������������������������������
24�Adapted�from�the�Center�for�Mediation�in�Law�
25�Adopted�from�YPIS�Mediation�Training�Manual�designed�by�Frank�Woods�

�
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Before�evaluating�possible�solutions,�it� is�often�helpful� to�have� the�parties�create�a�list�of� objective� criteria�for�
evaluating� the� options.�These�criteria�typically�will� reflect� satisfaction�of� the�parties'� underlying� interests� and�
needs.�
�
�
�

1.� PRIORITIZE�
�
Trade-offs,�if�necessary,�according�to�party�priority�
Can�have�parties�rank�their�alternatives,�crossing�out�the�ones�that�are�mutually�not�acceptable.�

�
�

2.� CATEGORIZE�
�
To� help� select� options� review� the� brainstormed� list,� grouping� multiple� options� into� relevant�
categories.�

�
�

3.� ASSESS�OPTIONS�IN�LIGHT�OF�NEEDS�&�INTERESTS�
�
�

4.� REFINE�ALTERNATIVES�
�
�

5.� ASSESS�VIABILITY��
�
Can�parties�realistically�carry�out�their�agreements?�
Test�("Check�in")�agreement�and�its�consequences.� �
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NJ�ICLE�40-Hour�Divorce�Mediation�

Practice�Management/Marketing

Anju�D.�Jessani,�MBA,�APM®

Accredited�Professional�Mediator
Divorce�with�Dignity�Mediation�Services

223�Bloomfield�Street,�Suite�104,�Hoboken,�NJ��07030
(201)�217-1090

ajessani@dwdmediation.org
www.dwdmediation.org

Copyright�2023,�Anju�D.�JessaniUpdated�2/1 3/23
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The�Importance�
of�Marketing

“Even�the�perfect�product�needs�careful�
marketing,�and�mediation�is�no�
exception�to�this�rule.��A�competent�
mediator�needs�to�generate�a�cash�
flow…” John�M.�Haynes,�PhD

“Build�it�and�they�will�come�- does�not�
apply�to�mediation�services…”
Anju�D.�Jessani,�MBA,�APM”
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Presentation�Agenda

A. Faculty�practices

B. Your�attitude�towards�
marketing

C. What�is�marketing?

D. Marketing�101�– 5Ps

E. Your�marketing�plan,�
including�promotion

F. Websites

G. Blogs

H. Social�Networking

I. Your�Unique�Selling�
Proposition

I. Naming�your�practice

J. Basics�as�you�establish�your�
mediation�practice

K. 1:40�Economic�Mediation

L. Billing�Options

M. Review�Attorneys

N. ADR�Organizations

O. NJAPM�Accreditation

P. 12-Step�program�for�ADR

Q. Questions/Comments
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A.�My�Practice

n Corporate�background
n Divorced�thru�mediation�in�1994
n Hoboken�office�established�in�1997
n Cl inton�office�established�in�2005
n Focus�on�private�divorce�mediation
n Practice�100%�dedicated�to�mediation
n Di fferentiators�– MBA/financial�experience,�

own�divorce�thru�mediation,�write�
extensively,�President�of�NJAPM�05-07,�
assisted�1,200�couples�divorce�since�1997
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B.�Exploring�Attitudes�
Towards�Marketing

n When�I�think�of�marketing,�I�feel�it�is:
1. Scary?
2. Fun
3. A�necessity?

n In�terms�of�marketing,�I�prefer�to
1. Network�with�other�professionals?
2. Write�articles�and/or�blog?
3. Make�presentations?
4. Design�and�maintain�a�website?
5. Spend�money�on�advertising?

n What�will�happen�if�you�don’t�do�any�marketing?

5
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C.�What�is�Marketing?

Everything�is�...�Marketing�...�is�Everything

n Can’t�be�placed�in�a�neat�box

n The�way�your�phone�is�answered

n How�you�reply�to�e-mail�messages

n How�your�office�is�decorated

n The�quality�of�your�MOU’s

n The�way�you�deal�with�an�unhappy�client

6
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D.�Traditional�5�P’s�
of�Marketing;�

What�is�Your�Brand?

1. Product:��What�product(s)�are�you�selling�
and�to�whom?��Bundled?��Unbundled?��
Session�at�a�time�or�a�package?

2. Place�(&�Time)�:��Where�are�you�selling�your�
product/services?�

3. Price:��How�much�does�your�product�cost�
and�how�do�customers�pay�for�it?��

4. Promotion:��How�will�people�know�about�
your�product?� (To�be�discussed�Further)

5. People:��Who�is�involved�in�the�delivery�
of�your�service�– from�initial�inquiry�
forward?

7
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E1.�You�Need�a�Marketing�Plan

What�is�not a�marketing�plan…
§ Wearing�a�t-shirt�with�your�logo

§ Printing�a�business�card

§ Throwing�a�lavish�party�

§ Developing�a�website

§ Running�a�yellow-page�listing

§ Assuming�what�works�in�your�primary�
profession�will�work�for�mediation�

§ Making�it�up�as�you�go�

8
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E2.�You�Need�a�
Marketing�Plan

Your�Marketing�Plan�Should�Include
n Your�mission

n Market�analysis/Competition

n SWOT�analysis� – Strengths,�Weaknesses,��Opportunities,�Threats

n What�makes�you�unique?�

n 5�P’s�– Product,�Price,�Place,�Promotion,�Place

n Cost�to�enter�market,�ongoing�costs

n Realistic�income/expense�projections

See�Page�13�for�marketing�plan�resources

9
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E3.�Component�of�Plan�–
Market�Analysis/Competition

n NJAPM�has�@�200+�members

n @�2/3�do�family�&�divorce�mediation

n Most�NJ�divorce�mediators�are�NJAPM�members

n Handful�of�full-time�divorce�mediators�in�New�Jersey

n @�65%�attorneys,�25%�mental�health,�10%�financial�
and�other

n Most�practicing�in�their�primary�field;�1/3�of�practice�
is�mediation

n No�one�dominates�the�market

n You�are�in�a�“me�too”�business

10
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E4.�Component�of�Plan�-
Market�Size�&�Share?

n50%�marriages�end�in�divorce

nMost�of�these�can�be�mediated

nScope�for�private�family�mediation�is�huge

nBusiness�is�there�for�the�taking

nMuch�room�for�new�mediators�in�New�Jersey

nMediators�are�competing�against�litigation

nFamily�Economic�Program�for�experience

nGay�marriages,�civil�unions�and�domestic�
partnerships�are�a�growing�segment�of�the�
market

11
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E5.�Promotion�Strategies
For�Mediation

Worked�Better
n Websites

n Social�Media

n Writing�articles

n Speeches�to�Professionals

n Networking

n Cross-Referrals�

n Professional�organization�
memberships

n Longevity

n New�in�2021,�Videos

Not�as�Well
n Library�talks

n Talks�to�advocacy�groups

n Print�advertising

n Yellow�Page�Listings�(but�
you�may�still�need�them)

n Radio�ads

n Promotional�give-a-ways

n Inconsistency�between�
primary�profession�and�
mediation

12
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E6.�Marketing�Plan�Resources

n www.sba.gov:�U.S.�Small�Business�Administration���
for�marketing�plan�templates�and�guidance

n www.score.org:�Service�Corps�of�Retired�Executives;�
online�+�13,000+�volunteers�offering�business�
counseling�services�at�no�charge

n www.mediate.com:�Everything�mediation

n http://lenski.com:�Website�for�Tammy�Lenski,����������������������������
Author�of�Making�Mediation�Your�Day�Job

n www.mostenmediation.com :� �Website�for Woody�
Mosten, Author�of The�Mediation�Career�Guide

13
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F. �Your�Website�- Working�24/7

n A�necessity�for�divorce�mediation

n Googl e�Search:��divorce�mediation�new�jersey�
2,130,000�results�on�2/13/23

n Add�APM,� 247,000

n Top�five,�excluding�three�paid�ads�and�NJAPM:

1. www.sannsmediation (Marv�S)

2. htt ps://divorcelawandmediation.com (Steve�M)

3. www.kvellamediation.com/case-closed (Kath�V)

4. htt ps://www.dwdmediation.org/ (Anju�J)

5. www.newjerseymediation.com/ (Virginia�R)

… De monstration�of�various�mediation�websites�

14
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G.�Blogs

n A blog - a blend�of�the�terms�web�and�log

n Commentary�or�online�diary

n Blog�is�a�type�of�website�or�part�of�a�website

n Meant�to�be�updated�with�new�content�

n Easy�to�setup�and�update

n Search�engines�like�frequent�content�

n Good�for�client�loyalty

n Twitter�is�a�“microblog”�– 140�Characters

15
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H.�Social�Networking

n Web�based�media�for�networking

n Social�networking�accounts�for�1�of�every�6�minutes�
spent�online (http://blog.comscore.com)

n Connect�people�w/common�interests�across�borders�

n Facebook used�for�both�personal�and�business;�
friends�chat,�businesses�have�followers;������ ����������������
1�in�every�9�people�on�Earth�is�on�Facebook .

n Linkedin used�for�professional�networking�where�

uses�can�employment�history,�recommendations…

n Twitter allows�you�to�follow�your�friends,�experts,�
favorite�celebrities,�and�breaking�news.

16
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I.�Class�Exercise�– Your�
Unique�Selling�Proposition

(if�time�permits)
n Interview�your�neighbor.��Write�down�5�things�a�divorcing�couple�

would�find�appealing�about�your�him/her�as��their�mediator�(e.g.�
John�has�been�a�divorce�mediator�for�20�years�and�has�a�good�
understanding�of�family�law)

1. ______________________________________________
2. ______________________________________________
3. ______________________________________________
4. ______________________________________________
5. ______________________________________________

n Classroom�Debrief:
_________________________________________________
_________________________________________________

17
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J.�Naming�Your�Business

n New�Jersey’s�latest�change�to�RPC�7.5�in�2020�
eliminated�the�requirement�that�a�law�firm�name�
include�the�name�of�a�lawyer.�

n For�attorneys,�trade�name�must�not�be�“misleading,�
comparative,�or�suggestive�of�the�ability�to�retain�
results”�is�preserved.�

n If�using��trade�name,�advertisements�and�letterhead�
must�include�the�name�of�one�licensed�NJ�attorney

n Lawyers�licensed�in�other�states�should�check�their�RPC’s

n Other�professionals�should�check�their�own�rules

n Make�sure�you�are�not�infringing�on�existing�trade�or�
service�marks

18
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K.�Some�Basics�As�you�
Establish�Your�Practice

n Business�Plan�– Use�existing�templates�(see�page�13)

n Immediately – Use�your �NJAPM�profile�https://njapm.org/find-a-
mediator/genesis-liu/

n Website�– don’t�obsess;�e.g.�www.mediate.com - $50/month�
https://www.mediate.com/articles/infodoc.cfm

n Alternatively,�develop�website/blog�via�www.wordpress.org - free

n Business�Cards – Avoid�“Certif ied�Mediator”�(NJ�Courts�&�NJAPM�do�
not�certify�mediators)�– use�Mediator,�NJAPM�General�Member,�
Qualified�1:40�AOC�Mediator,�etc.,�APM�only�if�Accredited�by�NJAPM

n Network/Lunch – Best�source �of�leads�– people�who�trust�you;�develop�
relationships�w/mental�health�professionals,�attorneys;�focus�on�WIIFT�
(what’s�in�it�for�them)

n NJAPM�Peer�Groups�Lunches�– Meet�Peers,�Discuss�Cases,�Learn,�
Share,�see�www.njapm.org site�for�schedule�

n Focus�on�Building�the�Practice First – Don’t�obsess�about�profitability�
initia lly;�get�experience,�have�enough�capital�

19
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L.�1:40�Economic�Mediation

n Application:�
https://njcourts.gov/forms/10488_em_appl.pdf?c=RyB

n Free�Component:�1�hour�planning�time�&�1�hour�
session�time�

n Admissions�Requirements:��Completion�of�Approved�
40-Hour�Divorce�Mediation�Training�Class�Plus

- JD, �Admission�to�NJ�Bar�for�7�Years,�License�to�
practice�in�NJ,�practice�substantially�in�family�law,�or

- Advanced�degree�or�CPA�License,�At�least�7�years�
experience�in�Field�of�Expertise,�Licensed�if�Necessary

n When:�Post�Early-Settlement�Panel

n Appointment:�Mediator�usually�chosen�by�the�attorneys

20
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M.�Billing�Options

nPay-As-You�Go:�

Cash,�Check,�Credit�Card

nRetainer

nInvoice

21
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N.�Review�Attorneys

n Mutually�beneficial�relationship

n Different�attorneys�for�di fferent�types�of�clients

n My�list�has�about�40�attorneys

n Also�use�the�NJAPM�member�list�for�referrals

n If�you�do�review�work,�you�need�to�let�me�know

n Expectation�– review�attorney�understands�
mediation�process�and�client�doesn’t�get�
everything�they�want!

n Doing�review�work�is�a�great�way�to�enhance�
mediation�skills

22
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O.�ADR�Organizations

n ABA�Dispute�Resolution�Section:�
http://www.americanbar.org/groups/dispute_resolution.html

n Association�for�Conflict�Resolution�(including�NJ�Chapter)
www.acrnet.org

n NJ�/�Association�of�Family�and�Conciliation�Courts:
http://afcc-nj.org

n NJSBA�Dispute�Resolution�Section:�
www.njsba.com

n New�Jersey�Association�of�Professional�Mediators:��
www.njapm.org

n The�Justice�Marie�L.�Gar ibaldi�American�Inn�of�Court�for�ADR:�
www.innsofcourt.org/inns/garibaldiadrinn/

23
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P.�NJAPM�Accreditation

n Accredited�Professional�Mediator�– APM
n Application�on�www.njapm.org website
n Must�be�an�NJAPM�member�to�apply
n Application�is�free
n Family/Divorce�or�Business/Commercial�APM
n Required:�Undergraduate�Education
n Graduate�Degree�or�Professional�Licenses�required,�

may�be�waived�w/substantial�mediation�experience
n 40�Hours�divorce�training�for�divorce�accreditation
n Required:�100�Hours�of�mediation�experience;�48�

hours�are�maximum�internship�hours� to�be�applied�
n Documentation�includes�15�summaries�of�or�4�MOUs
n Required:�Four�references

24
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Q.�Jessani’s�12-Step�
Program�for�Enhancing�Your�
ADR�Practice

STEP�1:�DON'T�QUIT�YOUR�DAY�JOB with out�understanding�the�cost!

STEP�2:�PREPARE�A�BUSINESS�PLAN and�track�your�progress�relative�to�the�plan.

STEP�3:�FOCUS�ON�BUILDING�A�BETTER�MOUSETRAP not�on�reinventing�the�wheel.

STEP�4:�DEVELOP�YOUR�UNIQUE�SELLING�PROPOSITION to�describe�what�makes�
you�and�your�ADR�practice�unique.

STEP�5:�TAKE�ADVANTAGE�OF�TRAINING and�credentialing�opportunities.

STEP�6:�JOIN�ADR�ORGANIZATIONS and�network�with�fellow�ADR�practit ioners.�

STEP�7:�GET�ON�APPLICABLE�REFERRAL�LISTS for�your�area�of�specialty.

STEP�8:�SEEK�WRITING�AND�SPEAKING�ENGAGEMENTS and�set�practice�goals�
accordingly.�Advertising�is�expensive

STEP�9:�GET�AN�E-MAIL�ADDRESS�AND�A�WEB�SITE;�these�are�essential�to�doing�
business�in�the�21st�century.

STEP�10 :�PLAN�FOR�CHANGE ;�nothing�stays�the�same.�

STEP�11 :�STAY�OUT�OF�TROUBLE by�observing�generally�accepted�guidelines�for�the�
practice�ADR.

STEP�12 :�BE�GRACIOUS.

25
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R.�Questions/Comments

26
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NJ�ICLE�40-HOUR�DIVORCE�MEDIATION
1:40�ROSTER,�POST-MESP

PROGRAM�FOR�MEDIATION�OF�ECONOMIC�
ASPECTS�OF�FAMILY�LAW�CASE

Anju�D.�Jessani,�MBA,�APM®

Accredited�Professional�Mediator
Divorce�with�Dignity�Mediation�Services

223�Bloomfield�Street,�Suite�104,�Hoboken,�NJ��07030
(201)�217-1090

ajessani@dwdmediation.org
www.dwdmediation.org

Copyright�2023,�Anju�D.�JessaniUpdated�2/13/23
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1:40�Family�Roster�Agenda

2

1.Organization�of�roster

2.County�listings

3.Roster�application

4.Mentoring�Requirement

2
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1.�1:40�Family�Roster,�Mediators�Listed�by�County

3

3

143�



2.�Roster�Of�Mediators,�By�County�
Note�Qualified�Mentors

4

4
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3.�Roster�Application,�Page�1

5

5
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3.�Roster�Application,�Page�2

6

6

146�



4.�Guidelines�For�The�Mentoring�Requirement

7
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AGREEMENT�TO�MEDIATE�

�
� This� agreement�is� based� upon� the� participants’ � representation�that� they� intend�to�create�
through� mediation� an� agreement� that� addresses� and� settles�major� areas� of� dispute� related� to�
??????????,�and�which�is�fair�and�workable �for�both�participants.��
�

Therefore,�the�parties�agree:� �

�
1.� Costs� of� Mediation.� Mediation� shall � be� conducted� by� the� mediator�who� shall� be�

compensated�at�the�rate�of�$400.00�per� hour�for�time�spent�in�the�conduct�of�mediation�sessions�
and� follow-up�work� on� behalf� of�the� parti cipants� to�achieve�the� goals� of�mediation,� including�
meetings�with�the�participants,�possibly�meetings�with�the�participants’�attorneys,�drafting�post-
mediation�memoranda�setting�forth�the�agreements�reached,�a�final�memorandum�of�settlement,�or�
drafting�other�related�documents.�Session�fees�are�due�at� the�end�of�each� session.� �Fees�incurred�
between�sessions�shall�be�paid�at�the�next�scheduled�session.��Post -session�activities,�if�any,�such�
as�drafting�documents ,�shall�be�paid�within�30�days�of�invoicing.�
�

2.�Advance.��An�advance�payment� of�$1,200.00�shall�be�paid�by�the�participants� to�the�
mediator�upon� the� signing�of� this�agreement. �Those�funds�will�be�held� in� the�mediator’s� firm’s�
attorney�trust �account.�Those�funds�will�be�withdrawn�and�used�to�pay�for�all�work�done�between�
mediation�sessions�and�for�the�drafting�of�a�memorandum�of�understanding�until�the�conclusion�of�
the�mediation�and�all �services�are�concluded.�Any�remaining�balance�of�the�advance�will�be�applied�
to�the�participants’�final�bi ll.�

�
� 3.�Privacy�of�Mediation.� (Privilege�and�Confidentiality) �
� � a.� � Privilege.� All� communications� that�occur�during�mediation,� both�orally� and�
written,�whether�during�sessions�or�outside�of�sessions,�are�subject�to�privilege�pursuant�to�the�New�
Jersey� Uniform� Mediation� Act� (UMA).� This� law� strictly� prohibits� disclosure� of� information�
discussed�in�or�obtained�through�mediation�to�the�court.�Accordingly,�all�communications�between�
and�among�the�parties/participants �and�the�mediator�shall�not�be�disclosed�to� any�court.�Pursuant�
to�this�privilege,�the�mediator�has�the�right�to�refuse�to�disclose�any�mediation�communication,�as�
that�term�is�defined�in�the�UMA,�to�the�court,� and�may�prevent�any�other�person�from�disclosing�a�
mediation�communication(s)�of� the�mediator .��
� � There�are�exceptions�to�this�privilege:�
� � � i.�If�a�participant�in�mediation�makes�a�threat�or�statement�or�a�plan�to�infli ct�
bodily�injury ,�the�mediator�shall�inform�the�person�who�has�been�threatened�and�report�the�threat�
to�law�enforcement�authorities.��
� � � ii.�The�mediator�has�an�affirmative�duty�to� report�to�the�Division�of�Child�
Placement�and�Permanency�if�he/she�has�reasonable�cause�to�believe�that�a�child�has�been�subjected�
to�abuse �and/or�neglect.� �
� � � iii.�The�mediator�has�an�affirmative�duty�to�report�ongoing�criminal�activity�
or�threats�of�criminal�activity �to�law�enforcement�authorities .��
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� b.��Confidentiality.���The�parties�understand�and�agree�that�mediation�depends�upon�
the�development�of�trust�among�the�parties/participants�and�the�mediator�resulting�from�openness,�
frankness,� and� reasonable� risk-taking.� � As� a� result,� the� mediation� must� be� afforded� the�
protection�of�complete�and�unfettered�confidentiality.�The�mediator,�parties�and�all�participants�
will�treat�all� information�provided�during�mediation�sessions,�and�among�the�parties/participants�
between�sessions, �as�confidential�and�will�not�reveal�same� to�any�third�party,�except�in�the�event�
that�one�of�the�parties/participants�reveals�information�about�which�the�mediator�has�a�mandatory �
obligation�to�report�such�as�ongoing�or�future�criminal�activity,�threats�against�the�life�or�safety�of�
another� person,� child� abuse/neglect,� and� domestic� violence.�All� mediation� parties/participants�
agree� that� communications� during� the� entire� mediation� process� are� confidential.� No� party� or�
participant�will�disclose� the�contents�of�these�communications�to�any�third�party�unless�required�
by� a� court� to� do� so� or� to� the� extent� necessary� to� obtain� professional� advice� from� attorneys,�
therapists,� tax�advisers�and�other�similar� professionals,�all�of�whom�will�be�subject�to�the� same�
confidentiality.� The� mediator� may� communicate� with� the� participants’� attorneys.� Any� such�
communication�and/or�disclosures�made�to�the�participants’�attorneys�will�also�be�confidential�and�
privileged�as�part�of�the�mediation.�

� c.� � If� the�mediator�meets�with� parties/participants� in� caucus�(individually),� such�
caucuses� are� part� of� the� mediation� and� subject� to� privilege� and� confidentiality� as� to� non-
participants.� �

� d.�No�party�or�participant�shall�provide�any�other�person,�court,�or�entity�with�notes�
or�transcripts�made�of�the�mediation�sessions ,�except�to�the�extent�necessary�to�obtain�professional�
advice �from�attorneys,�therapists,�tax�advisers�and�other�similar�professionals,�all�of�whom�will�be�
subject�to�the�same�confidentiality. �
� � e.��Only�the�mediation�parties�and�their�attorneys�will�be�permitted�to�and�be�present�
at�and�participate�in�mediation�sessions.�Third�parties�may�not�participate�without�consent�of�all�
participants�and� such� participation�is�at�the�final�discretion� of�the�mediator�only�if�the�mediator�
determines� that� their� participation� may� facilitate� settlement.� All� persons� who� participate� in�
mediation� sessions� shall� be� required� to� sign� the�Mediation� Agreement� and� are� subject� to� the�
confidentiality�of�mediation.��
�� � f.� The� parties� agree� that� neither� will� call� or� subpoena� or� allow� anyone� else� to�
subpoena�the�mediator�or�any�employee�or�agent�of�the�mediator�as�a�witness�to�testify�in�any�court�
proceedings�or� arbitrations,�nor�will�either�party�subpoena� or�allow�any�attorney�acting�on�his�or�
her�behalf�to�subpoena�any�records ,�notes,�or�other�documents�of�the�mediator�in�any�matter�related�
to�the�mediation. �If�a�party�to�this�agreement�tries�to�have�the�mediator�produce�documents�and/or�
appear�in�court�in�any�situation�in�which� the�statutory�privilege�applies ,�that�party�will�pay� the�
mediator’s�legal�fees�in�opposing�the�production�and/or�appearance�as�well�as�compensation�at�the�
mediator’s�hourly�rate�for�the�mediator’s�time�in�connection�with�the�opposition.�
� � g.� No� video� or� audio� recording� shall� be�made� of� any� mediation� sessions�
whether� in� person,� virtual� (i.e.�Zoom,� Facetime,� Microsoft�Teams,�Bluejeans,� etc.),�or� by�
telephone.�Photographs�and/or�screen �shots�shall�not�be�taken�by�any�party�or�participant�
without�consent�of�all�participants�and�the�mediator.��

�
�
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4.��Role�of�Mediator.��
� a.��The�parties�agree�and�understand�that�the� role�of� the�mediator�will�be�to�assist�

the�parties�in�attempting�to�resolve�the�issues�in�dispute�to�the�end�that�they�might�reach�agreement.���
� b.� The� mediator� will� not� render� legal� advice� to� either� party� or� to� the� parties�

collectively.�The�mediator�does�not�represent�either�party�as�an�attorney.�In�fact,�in�functioning�as�
a�mediator,�the�mediator�is�not�rendering�legal�advice�or�functioning�as�an�attorney.��

� c.��At�the�conclusion�of�the�mediation,�if�the�parties�have�reached�an�agreement,�the�
mediator� will� prepare� and� forward� to� the� parties� a� Memorandum� of� Understanding� which�
memorializes�the�oral�agreements�reached�during�the�mediation�sessions.��That�memorandum�or�
form�of�agreement�will�not� be� signed�by�the�parties�and�is�not�a�binding�agreement.�The� parties�
will�thereafter�have�the�memorandum�reviewed�by�their�respective�attorneys�so�that�it�might�be�put�
in�final,�legal�form�that�is�acceptable�to�both�parties�and�their�attorneys.�� �

�
5.� Consultants/Other� Professionals .� � Persons� other� than� the� mediator� such� as� child�

custody�and� parenting� time� specialists,� financial�advisors,� forensic� accountants,� attorneys� with�
other�areas�of�specialization,�etc.�may�be�consulted�when�the�parties�agree�to�bring�such�consultants�
into� the�mediation�process.� �The� parties�further� agree�to� pay�such� consultants�directly� for�their �
services�on�terms�to�which�the�parties�and�the�consultant�agree�in�order�to�assist�the�parties�and�the�
mediator�in�the�mediation�process.�All�consultants�who�are�brought�into�the�mediation�process�will�
be�required�to�sign�the�mediation�agreement�and�are�subject�to�the� privilege�and�confidentiality�of�
the�mediation�process.��

�
6.� Attendance� at� Mediation� Sessions.� The� parties� will� be� expected� to� arrange� their�

business�and�personal�affairs�to�enable�them�to�attend�mediation�sessions�as�scheduled.�Mediation�
sessions� wil l� be� scheduled� at� the� convenience� of� the� parties� insofar� as� possible,� taking� into�
consideration�the�mediator’s�schedule�as�well.� �

�
7.� Notice� of� Cancellation.� Except� in� the� event� of� illness� or� emergency,� notice� of�

cancellation�of�mediation�sessions�must�be�given�by�the�parties�not�less�than�two�full�business�days�
in�advance�of� the� appointment.�Otherwise,� the�parties� will� be� charged� in� full�for� the�canceled�
session. �

�
8.�Full�Disclosure�of�Financial�Information. �Each�party�will�be�required�to�provide�and�

disclose�fully�and�accurately�all�financial�information,�including�financial�statements,�income�tax�
returns,�and�similar�financial�documents�requested�by�the�mediator,�and�all�information�requested�
by�the� other�party� if� the�mediator�finds�that� the�disclosure� may�aid� the�mediation� process.� The�
parties�are�hereby�informed�that�if�there�are�subsequent�findings�by�a�court�or�arbitrator�that�a�party�
failed�to�disclose�fully�and�accurately�all�his�or�her�assets,�debts,�income,�and�expenses,�such�non -
disclosure�or�fraudulent�disclosure�may�constitute�grounds�for�nullifying�the�agreement.� �

�
9.�Maintaining� the� status� quo � during�mediation.� � The� mediation� parties/participants�

agree�to�participate�in�mediation�in�good�faith�and�to�maintain�the�status�quo�as�to�all�issues�until�
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an�agreement�is�reached.�The�parties�agree�to�not�make�any�changes�to�the�status�quo�unilaterally�
without�first�discussing�same�in�mediation�and�obtaining�consent�of�the�other�party.�When�property�
is�an� issue�in�the�mediation�process,�neither�party�will,�without�the�consent�of�the�other,�transfer,�
encumber�(loans,�mortgages,�liens,�etc.) ,�conceal,�or�in�any�way�dispose�of�real�estate�or�tangible�
personal�property�during�the�pendency�of�the�mediation.� �
�

10.�Separate�Meetings�(Caucuses).�The�mediator�or�the�parties/participants�may�request�
separate� meetings� (caucuses)� when� either� feels� this� may� help� the� mediation� process.� When�
necessary,� the� mediator� will� endeavor� to� give� each� party� substantially� equal� time� for� such�
meetings,� should�it�be� agreed� that� caucusing�may� aid� the�mediation�process.�Unless� agreed� in�
advance�by�both�par ties/participants�and�the�mediator,�any�information�provided�by�a�party�during�
an�individual�session�or�caucus�will�not�be�withheld�from�the�other�party.�Settlement�positions�and�
legal�strategy�may�be�kept�confidential�between�the�mediator�and�one�party.��

�
11.�Independent�Legal�Counsel�of�the�Parties.�The�parties�are�encouraged�to�retain�and�

consult�with�independent�legal�counsel�early�in�the�mediation�process.�Legal�counsel�can�help�the�
parties� understand�applicable�law�and�ascertain� the�legal�parameters�of� their�case� to�guide�them�
during�the�mediation�process.�The�mediator�will�communicate �with�the�attorneys�between�sessions�
to�apprise� them�of� the� procedural�status�of� the�mediation,�if�authorized� by� the�parties ,�and� the�
mediator�determines�same�to�be�appropriate�and�necessary;�however,�the�mediator�will�not�disclose�
the�substance�of�the�mediation�discussions�to�any�third-party�non-participants�without�the�express�
consent� of� all� participants.�After� a� final� agreement� is� reached,� each� party� should� have� the�
Memorandum�of�Understanding�reviewed�by�his�or�her�attorney�prior�to�signing�a�formal,�written�
agreement�or�consent�order.� The�mediator�should�not�be�considered�by� the�parties� to�be�a�legal�
advisor.��

�
12.�Termination�of� Mediation. �Mediation� is� a� voluntary� process.� �Either� party� or� the�

mediator�can�terminate�the�mediation�process�any�time.��However,�the�parties�agree�that� anyone�
wishing�to�terminate�mediation�will�do�so�during�a�mediation�session�in�order�to�allow�discussion.��

�
13.�Impasse.�If� the�parties�are�unable�to�reach�an�agreement�about� any�or�all�issues,�the�

parties�and�the�mediator�will�discuss�options�for�resolution�of�the�remaining�issues�to�be�resolved.��
These�options�may�include�separate�sessions�with�the�mediator,�referral�of�particular�issues�to�other�
professionals,�changing�the�mediation�to�arbitration�for�resolution�of�certa in�issues,�or�suspension�
or�termination�of�the�mediation.�

�
14.�Divorce�or�Post-Divorce�Litigation�and�the�Role�of�the�Mediator.�The�mediator� in�

his�capacity�as�a�mediator�does�not�represent� the�parties�in�mediation�in�or�out� of�court,�does�not�
provide� legal�advice,�does�not�file�court�papers�on�behalf�of�either�party,�and�will�not� appear� in�
court�on�behalf�of�either�party.�

�
15.��Observation� for�Mediation�Trainees.�We___________�consent/�___________� do�

not�consent�to�allow�a�mediator�in�training�to�observe�one�or�more�mediation�sessions.�The�trainee�
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will� only� observe� the�mediation,� will� not� participate� or� be� actively� engaged� in� the�media tion�
session,�and�is�subject�to�confidentiality�and�privilege.��
�

16.��VIRTUAL/REMOTE�MEDIATIONS� SESSIONS.� If�mediation�sessions�are�held�
virtually�remotely/virtually,�the�following�provisions�shall�apply:�

�
� a.�Each�participant�will�be�sent�an�email�with�instructions�as�to�how�to�log�on�and�a�

link�to�the�virtual�session;�
� b.�All�permitted�participants�will�be�required�to�identify�him/herself�when�seeking�

entry�to�the�video,�telephonic,�or�virtual�mediation�session.��
� c.� Each� party� will� provide� BorgerMatez,� P.A.� his/her� credit� or� debit� card�

information�prior�to�the�commencement�of�the�mediation�which�will�be�charged�at�the�conclusion�
of�the�session.�The�parties�agree�that�the�mediator�is�authorized�to�charge�his/her�credit�or� debit�
card�for�services�rendered.�In�the�alternative,�a�party�may�pay�an�advanced�payment�for�each�two-
hour�session�prior�to�the�scheduled�mediation�session;�

� d.�The�privilege�and�confidentiality�of�mediation�is�applicable�to�all�virtual�sessions.�
No�person�other�than�the�parties�and� their�attorneys�may�be�present�in�the�room�in�which�they�are�
participating�in� the� virtual�mediation�session�unless� there�is� consent�of� all�participants�and� the�
mediator�in�advance.�No�one�who�is�not�an�approved�participant�can�be�located�in�a�place�where�
they�can�see�or�hear�the�virtual�mediation�session.� �
� � �

17.��Closing�of�File.��Because�mediation�is�a�confidential�process,�there�is�no�need�for�your�
physical�or�digital� file�to�be� retained �after�the�medi ation�is�concluded.�Therefore,�approximately�
30-60�days�after�the�conclusion�of�your�mediation,�your�entire�file�will�be�destroyed.��If�you�provide�
any�original�documents�that�you�want�returned,�you�are�responsible�to�notify�BorgerMatez,�P.A.�
prior�to�the�conclusion�of� the�mediation�or�immediately�thereafter.� You�will�not�be�notified�of�the�
destruction� of� your� file.� The� only� document� that� will� be� retained� is� a� digital� copy� of� your�
memorandum�of�understanding,�if�one�is�drafted.� �

�

18.�Binding�Agreement.��By�signing�this�form�of�agreement,� you�agree�that�this�is�a�
legally�binding�agreement.��
�
�
������������������������������������ �������� � � � ����������������������������������������� ���������
������������������������������ -�Party� � � � � ��������������������������������������-�Party� �

Date:�� � � � � � � Date:��

�
�
�������������������������������������������������� �����������
Bruce�P.�Matez,�Esquire�–�Mediator �
Date:��

�
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New�York�City�Office� � � � � New�Jersey,�Bergen�County�Office�
260�Madison�Avenue,�22nd�Floor,�New�York,�NY�10016� � 1�University�Plaza,�Suite�214,�Hackensack,�NJ�07601��
212-721-7555�� � � � 201-836-0777�

Fax�Number: �201-336-9130�
Web�Address:�www.mediationoffices.com�

�

� � � �

AGREEMENT�TO�MEDIATE��

�
� This�AGREEMENT�TO�MEDIATE�is�signed�by�the�parties�and�their�Mediator,�the�Berner�
Law�&�Mediation�Group�(“Firm”)�to�create�and�clarify�the�mediation�relationship�and�process.�
�

PURPOSE�OF�MEDIATION�
�
� Mediation�is�designed�to�enable�the�parties�to�discuss�and�reach�informed�agreements,�where�
desired,�as�to�the�best�arrangements�for�the�individuals�and�the�family�in�a�situation�where�spouses�or�
parents�are�living�apart�or�considering�or�intending�to�do�so.�The�parties�understand�that�it�is�for�the�
parties,�with�the�Mediator's�concurrence,�to�determine�the�scope�of�the�mediation,�and�this�will�be�
accomplished�early�in�the�mediation�process.�
�

ROLE�OF�THE�MEDIATOR�
�
� The�Mediator's�role�is�to�facilitate�the�parties’�communication�and�understanding�of�the�issues.�
The�Mediator�will�assist�the�parties�in�the�discussion�of�the�issues�by�advising�them�of�the�decisions�
to�be�made�and,�if�needed,�possible�alternatives.�The�Mediator�will�make�no�decisions�but�will�simply�
help�the�parties�make�their�own�decisions.�
�
� Although�the�Mediator�is�an�attorney�and�draws�upon�his/her�legal�experience,�the�Mediator�
will�not�be�providing�legal�advice�or�any�other�legal�assistance�for�either�of�the�parties�in�the�context�
of�this�mediation.��
�
� The�Mediator�shall�conduct�the�mediation�in�accordance�with�the�professional�standards�and�
ethics� as� promulgated�by� the�Model� Standards� of� Practice� for� Family� and�Divorce�Mediators,� as�
adopted�by�the�Family�and�Divorce�Mediation�Council�of�Greater�New�York,�and�the�Association�of�
Conflict� Resolution,� Family� Section,� which� is� made� available� on� the� Mediator’s� website,�
www.MediationOffices.com.�
�

VOLUNTARINESS�
�
� Mediation�is�a�voluntary�process,�and�either�party�or�the�Mediator�may�terminate�mediation�
at�any�time.� It� is�recommended�that�any� concern� or� dissatisfaction�with� the� mediation� process�be�
discussed�as�soon�as�it�may�arise�to�address�such�concerns�in�a�timely�and�appropriate�manner.�Each�
party�understands�that�because�mediation�is�not�always�an�easy�process,�he�or�she�will�make�his�or�
her�best�efforts�to�discuss�the�consideration� of�withdrawing�from�the�process�in�the�presence�of� the�
other�party�and�the�Mediator�in�an�attempt�to�make�the�most�informed�decision�possible.��
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FAIRNESS�
�
� Although�each�party�may�have�conflicting�interests�and�would-be�adversaries�if�the�issues�were�
presented�to�a�court,�the�goal�in�mediation�is�to�jointly�problem-solve�toward�finding�a�fair�and�equitable�
solution�that�addresses�the�needs�and�concerns�of�all�family�members�as�much�as�possible.�
� �

COMMUNICATION�GUIDELINES�
�

� The�most�productive�atmosphere�for�mediation�is�created�when�each�person�shows�respect�for�
the�opinions�and�attitudes�of�the�other,�even�where�there�is�disagreement.�Difficult�conversation�can�
be�improved�if�one�speaks�for�him�or�herself�and�refrains�from�telling�the�other�what�he�or�she�needs,�
wants,�or�thinks.��
�

SHARING�OF�INFORMATION�
�

� The�parties� recognize� that�in�order�to� reach�a�satisfactory�decision�and�toward�the�goal�of�
reaching�informed�decisions,�each�party�needs�to�be�able�to�talk�in�a�free,�open,�and�honest�atmosphere.�
To� help�create� this� atmosphere,� the� parties�agree�to�exchange� all� information� and�documentation�
available�relating�to�the�subject�of�this�mediation�and�that�such�information�shall�be�confidential,� as�
provided� below.�The� parties�agree� to� complete� financial�disclosure� statements,� including� but� not�
limited�to�a�listing�of�all�retirement�accounts�and�other�tangible�and�intangible�assets,�all� forms� of�
income,� copies� of� current� (and� prior)� tax� returns,� and� any� other� requested� or� relevant� financial�
documents.� If� either� party�has� any� reason� to� doubt�the�honesty,� accuracy,�or� completeness�of� the�
other’s�disclosed�relevant�information,�it�is�agreed�to�inform�the�Mediator�as�soon�as�a�such�concern�
arises.�
�

CONFIDENTIALITY�
�

� The�voluntary�nature�of�mediation�relies�on�the�development�of�trust�from�increasing�openness�
and�risk-taking.�As�a�result,�everyone�involved�in�mediation,�all�information�shared,�and�the�mediation�
process� itself� needs� the� protection� offered�by� complete� confidentiality� to� all� outside� parties� and�
proceedings�unless�verbal�consent�is�given�by�all�participants.� This�confidentiality�provision�shall�
apply�to�any�attorneys�participating�in�the�process�or�any�additional�neutral�professional.�
�

� It� is�agreed� that� all�communications�between� the� parties,� their� attorneys� (if� any) ,� and� the�
Mediator�about�the�dispute�come�within�the�rules�of�evidence,�which�exclude�from�court�or�any�other�
proceeding�any�disclosures�made�with�a�view�toward�settlement.�However,�when�credible�information�
concerning�child�abuse�or�neglect�or�serious�threatened�harm�to�anyone�comes�to�the�attention�of�the�
Mediator,�he/she�may�not�adhere�to�confidentiality�restrictions.��
�

� Since� the� law� is� still�developing� as� to� the� extent� a�Mediator� is�protected� by� the� laws� of�
confidentiality,�by�signing�this�Agreement�to�Mediate,�you�agree�that�you�will�not�call�the�Mediator�
as�a�witness�to�testify�in�any�court�or�any�other�proceeding�regarding�any�aspect�of�the�mediation.�The�
parties�shall�not�require�the�production�in�court�or�in�any�other�proceeding�any�records�or�documents�
made�by� the�Mediator.� The� parties� understand�that� the�Mediator�will� discard� all�mediation�notes�
subsequent�to�the�mediation�and�all�supporting�records�after�60�days�unless�requested�otherwise�by�
the�parties�prior�to�that� time.� If� either�party�decides� to� subpoena�the�Mediator�or�his� records,� the�
Mediator� shall� have� the� right� to� quash� the� subpoena.� That� party�agrees�herein� to� reimburse� the�
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Mediator� for�whatever�expenses�he/she� incurred� in� such� action� (including�attorney� fees)� plus�the�
hourly�rate�charged�by�the�Mediator�for� his/her�time�taken�up�by�this�matter,�including�any�time�to�
appear�or�prepare�for�such�appearance.�Please�be�aware�that�the�Uniform�Mediation�Act�(available�at�
www.mediationoffices.com)� represents� the� national� standard� of� guidelines� for� confidentiality� in�
mediation,�is�the�governing�law�in� the�State�of�New� Jersey,�and�unless�otherwise�agreed� to�by�the�
mediation�participants,�shall�be�the�confidentiality�guidelines�agreed�to�herein.�The�confidentiality�of�
this�process�shall�be�deemed�a�condition�that�we�are�relying�upon�to�work�together.�
�

PRESERVING�THE�STATUS�QUO��
� �

� While� mediation� is� ongoing,� and� except� in� the� ordinary� course� of� business� or� usual�
household� practice,� the� parties�agree�not� to� (1)� buy,� sell,� transfer,� conceal ,� or� dispose� of� any�
property�that�may�be�the�subject�of� this�mediation;�(2)�make�any�changes�in� insurance(s);�or�(3)�
make�any�significant�changes�in�the� status�quo,�including,�but�not� limited�to�incurring�additional�
debt,�without�first�discussing�the�issues�in�mediation�so�that�both�parties�can�have�input�into�how�
any�such�changes�would�be�made.��
�

� The�parties�understand�that�they�cannot,�in�good�faith,�work�both�cooperatively�and�litigiously�
at�the�same�time�and�therefore�agree�to�refrain�from�pre-emptive�maneuvers�and�adversarial� legal�
proceedings�(except�in�the�case�of�an�emergency)�while�actively�engaged�in�the�mediation�process.�
�

FEES�
�

� The�mediation�and�related�services�performed�by�the�attorneys�of�the�Firm�shall�be�billed�at�
the�following�rates: �
�

� Adam�J.�Berner,�Esq.� � $��� /hr�
� Amelia�Nickles,�Esq.� � $� /hr�
� Ellie�Ackerman,�Esq.� � $� /hr�
� Paralegal�� � � $� /hr� �
�

� There�is�an�additional�fee�of�$50.00�per�hour�for�appointments�that�meet�after�hours,�which�is�
after�6�PM.��It�is�agreed�that�the�Mediator�will�be�paid�hourly�for�all�work�done�during�the�mediation�
process,�including�meetings,�preparation�for�meetings,�document�drafting�and�review,�telephone�calls,�
text�messages,�emails,�video� conferencing,�correspondence,�and�other�services.�The� Firm�shall�have�
the�right�to�charge�a�one-hour�cancellation�fee�for�appointments�not�canceled�within�24�hours�prior�to�
a�scheduled�appointment.��The�amount�of�the�eventual�fee�will�be�based�upon�the�hourly�time�charges�
of� the�Mediator�and�other�members �of�the�Firm,�along�with�any�out -of-pocket�disbursements�that�are�
incurred�on�the�parties’�behalf.�Unless�otherwise�arranged,�the�parties�agree�that�each�will�be�equally�
responsible�for�the�fees�of�the�Mediator�and�the�Firm. ��
�
� The�parties�shall�provide�a�form�of�payment,�such�as�a�credit�card,�to�pay�for�work�conducted�
during�and�between�mediation� sessions.�� The�par ties� authorize�Berner�Law�&�Mediation�Group� to�
charge�the�credit�card�on�file� for�each�appointment� and�billable�time�based�on� the�monthly�invoice.��
The�parties�agree�that�in�the�event�the�credit�card�on�file�becomes�invalid,�they�will�provide�a�new�valid�
credit�card�upon�request�to�be�charged�for�the�payment�of�any�outstanding�balances�owed.����
�
�
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� The� parties� have� the�option� of� paying�an� initial� retainer� to� be� determined� by� the� attorney�
assigned� to�the�case�for� work� conducted� during�and� between�mediation� sessions� and� shall�pay� an�
additional,�agreed�upon�retainer�before�the�Mediator�begins�drafting�an�Agreement.�The�parties�will�
replenish� the� Mediator’s� retainer� account� each� time� the� balance� drops� below� $______.� The�
replenishment�shall�be�governed�by�this�Agreement�to�Mediate�in�the�same�manner�as�the�initial�retainer�
fee.�The�retainer�fee�and�additional�retainer�fee�do�not�necessarily�represent�the�amount�of�the�overall�
fee�that�the�parties�may�incur�by�virtue�of�the�Mediator’s�or�the�Firm’s�services.�The�retainer�will�be�
credited�toward�the�hourly�rates�and�any�d isbursements�advanced.��
�

You�will� also�be�responsible�for�direct�payment�or�reimbursement�of�disbursements�incurred�
or�advanced�on�your�behalf.�Since�it�is�not�practical�for�us�to�calculate�the�exact�amount�expended�on�
your�case�for�photocopying�charges,�postage,�and�credit�card�fees,�in�addition�to�the�fees�charged�above,�
you�will�be�billed�an�extra� 2.5%�of�the�total�fees�for�these�ancillary�expenses.�This�sum�shall�be�due,�
collectible,�and�payable�under�the�same�terms�set�forth�in� this�agreement.�However,�Federal�Express�
charges,�court�filing�fees,�messenger�services,�accounting�fees,�appraisal�fees,�expert�fees,�and�the�like�
shall�be�additional�charges.�In�addition,�fees�for�having�to�process�any�bounced�checks�shall�be�charged�
at�$20.00�per�bounced�check.��
�

� �Where�applicable,�the�fee�for�drafting�the�Agreement,�if�any,�shall�be�not�less�than�$_____.�A�
deposit�will�be�required�for�the�Mediator�to�begin�drafting�the�Agreement,�and�the�completed�document�
will�not�be�released�unti l�the�final�balance�is�made�in�full.�Time�spent�drafting�the�Agreement�will�be�
charged�at�the �same�hourly�rate�as�the�mediation,�including�telephone�conversations�with�either�party�or�
with�their�advisors�to�finalize�the�Agreement.�
�

� The� parties� understand� that� these� fees� are� not� contingent� upon� the� “success”� of� the�
mediation.�In�the�event�that�either�or�both�parties�should�fail�to�pay�any�fees�as�defined�in�this�Agreement,�
each�party�sha ll�be�held�responsible�for�any�and�a ll�costs�incurred�by�the�Mediator�in�the�collection�of�such�
fees.�
� �

MEDIATION�NOT�BINDING�
�

� None�of� the�agreements�made� in�mediation� are�binding� until� a�formal�Agreement�is�
signed�with�proper�legal� formalities.� Even�if� the� parties� agree� to� something� in�one�meeting,� all�
agreements�are�regarded�as�tentative�to�allow�for�the�opportunity�to�consider�carefully�and�to�obtain�
separate�legal�advice� about�the�meaning�and�effect�of�the�agreement.�If�a�party�changes�his�or�her�
mind� about�an� agreement� made�in�one�meeting� after�he� or� she�leaves� and� reconsiders� it,� this� is�
acceptable�and�is�not�regarded�as�a�broken�"promise."�Careful�thought�is�needed�before�any�agreement�
is�finalized.�The� parties�understand�that�it�is�the� responsibility�of�each,�not�of�the�Mediator ,�to�see�
to�it�that�the�other�party�carries�out �the�terms�and�conditions�of�the�Agreement�and�or�Judgment. �
�

SAFETY�
�

� Each�party�agrees�that�if�there�has�been�any�violence�or�abuse�in�their�relationship�that�may�
limit�his�or�her�ability�to�effectively�participate�in�mediation�or�raise�any�safety�concerns,�that�party�
will�report�this�to� the�Mediator .�Regarding�safety�issues,�parties�may�inform�the�Mediator�either�
directly�during�a�mediation�session�or�confidentially�in�a�private�session�or�by� telephone .�If� this�
issue�arises,�we�will�then�discuss�whether�mediation�can�proceed�and�develop�an�appropriate�plan�
of�action.�Parties�also�agree�to�notify�their� respective�attorneys�of�any�concerns�they�may�have�in�
this�regard.�
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�

INDEPENDENT�COUNSEL�AND�ADVISORS�
�

� The�parties�understand�that�the�Mediator�does�not�represent�either�or�both�of�them.�During�the�
mediation,� the� parties�are� each� encouraged� to� consult� with�or� be� represented� by� an� independent�
attorney�at�any�time,�certainly�before�any�agreement�is�signed.�Such�representation�serves�to�ensure�a�
better�understanding�of�the�legal�issues,�as�well�as�each�party’s�legal�rights�and�responsibilities.�At�the�
request�of�either�party,�the�Mediator�can�be�available�to�speak�with�the�attorneys.�However,�any�release�
to�speak�with�an�attorney�shall�not�be�deemed�a�waiver�of�confidentiality.�Upon�request,�the�Mediator�
will�provide� parties�with�a�list�of�attorneys�who�are�familiar�with�mediation�and�who�can�serve�as�
independent�counsel�while� still� supporting� the�mediation�process.�Attorneys�serving�in�this�process�
are�best� used�not� as�advocates� for� particular� positions� but� as� a� resource�of� legal� information�and�
settlement� alternatives� to� enable�parties� to� represent� themselves.�The� parties�understand� that� the�
Mediator�cannot�take�responsibility�for�the�level�of�review�and/or�involvement�that�each�may�choose�
for�his�or�her�respective�attorney.�
�
� Other�advisors,�such�as�accountants�or�appraisers,�may�also�be�valuable�during�mediation,�and�
the�Mediator�will�recommend�this�when�it�seems�appropriate.�The�information�obtained� from� such�
persons�shall�be�gathered�in�a�manner�mutually�agreed�on�by�the�parties.�The�parties�will�make�the�
actual�selection�of�advisors�and�payment�for�their�services.�Unless�otherwise�agreed�in�writing,�any�
jointly� retained� neutral� which� may� be� brought� into� the� mediation� process� shall� be� bound� to� the�
confidentiality�provisions�herein.�
�
� To�the�extent� that�you�participate� in�Zoom�mediation,�you�acknowledge�and�agree�to�
follow�the�Guidelines�for�Online�Mediation�Sessions�attached�to�this�document.�
�
This�AGREEMENT�TO�MEDIATE�is�signed�by�the�parties�and�the�Mediator�and�acknowledges�the�
agreement�to�participate�in�the�mediation�on�the�basis�of� the�Mediation�Process�Summary�outlined�
herein,�which�we�have�read�and�understand�and�generally�discussed�with�the�Mediator�and�the�other�
party.��
�
Dated:�___________________� ������������� _____________________���
� � � � � � ��
�
�
Dated:�___________________� � _____________________�
� � � � � � �� � � � �
� � �
�
Dated:�___________________� � _____________________�
� � � � � � Mediator� �
� �
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Guidelines�for�Online�Mediation�Sessions�

1.� Sign�the�Agreement�to�Mediate�and�scan�and�email�it�back�to�the�mediator’s�office�(or�e-
sign�on�Client�Portal)�in�advance�of�the�meeting�or�mediation.�If�you�have�any�questions,�you�
would� like� to� ask� prior� to� signing� the� document,� you� can� reach� out� to� us� prior� to� your�
appointment,�or�you�can�raise�your�question(s)�with�the�mediator�during�the�first�session�and�
then�return�the�signed�Agreement�to�Mediate�at�the�conclusion�of�the�session.���

2.� Pay�the�fee�for�the�mediation�session�in�advance�of�the�scheduled�session.��

3.� Our� platform� for�mediation� sessions� is�Zoom.� You� can� join� the�meeting�or� session� by�
clicking�an�emailed�invitation�link.�It�is�helpful�if�you�try�to�do�this�3-5�minutes�before�the�
start�time�to�be�sure�you�can�connect.�

4.� To�minimize�ambient�noise,�you�might�want�to�use�headphones�or�earbuds�and�shut�off�
all�phones,�email�alerts,�and�radios.��

5.� Video� or�audio� recordings�of�mediation� sessions�are�not�permitted,�whether� in-person,�
online,�or�by�telephone.�Photographs�may�only�be�taken�with�permission.�

6.� Only�people�who�have�been�agreed�upon�by�both�clients�will�be�able�to�participate� in�a�
mediation�session.�If�a�client�intends�to�invite�their�attorney�or� another�advisor�to�attend�a�
session,� please� notify� the� mediator� in� advance� so� that� the� other� client�may� invite� their�
attorney�or�advisor.��All�parties�attending�a�session�will�sign�the�Agreement�to�Mediate. �

7.� Confirm�that�you�cannot�be�overheard.�This�includes�children,�who�should�be�kept�busy�
for�the�length�of�the�meeting�or�session�so�that�you�are�not�distracted.�To�preserve�the�privacy�
of� our�meetings� from� others� in� hearing�distance,�you� might�want� to� use� headphones� or�
earbuds .��

8.� There�are�no�individual�conversations�with�the�mediator�unless�agreed�in�advance,�i.e.,�if�
the�mediator's�process� is�to�hold�pre-sessions�or�caucuses�during�the�mediation.��

9.� All�parties�participate�remotely.��

10.�If�a�video/audio�link�is�lost,�we�will�wait�until�it �is�restored.�

11.��There�often�is�a�lag�in�transmission,�so�take�a�long�breath�after�a�person�finishes�speaking�
before�you�start�to�speak�to�avoid� interrupting.��

12.�The�session�may�terminate�if�the�quality�of� the�connection� is�poor�or�if�a�breach�of�the�
guidelines�may�have�occurred.��
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�
New�York�City�Office� � � � � New�Jersey,�Bergen�County�Office�
260�Madison�Avenue,�22nd�Floor,�New�York,�NY�10016� � 1�University�Plaza,�Suite�214,�Hackensack,�NJ�07601��
212-721-7555�� � � � 201-836-0777�

�
Fax�Number:�201-336-9130�

� Web�Address:�www.mediationoffices.com�
�

� � �

�

� � � �
Date�

�
Mr./Ms.�Client�1�
Address�
Address�
��
Mr./Ms.�Client�2�
Address�
Address�
��
� Re:�Sett lement�Agreement�
�
Dear:�
�

This�Letter�is�to�confirm�our�understanding�of�the�role�of�the�Berner�Law�&�Mediation�Group�(“the�
Firm”)�in�drafting�a�Settlement�Agreement�(the�“Agreement”)�for�both�of�you.�� �

�
� You�have�asked�us,�and�we�have�agreed�to�reduce�to�writing�the�understandings�that�you�reached�voluntarily�
through�the�mediation�process.�You�have�specifically�asked�us�to�provide�this�drafting�service�because�it� is�your�
belief�that�since�we�have�been�privy�to�your�discussions�in�mediation�and�have�come�to�understand�and�appreciate�
the�needs�and�concerns�that�you�each�have,�and�for�your�trust�placed�in�us,�we�are�in�a�unique�position�to�draft�a�
document�consistent�with�your�goals�and�intentions�of�preserving�the�cooperative�spirit�that�initially�brought�you�to�
the�mediation�process�and�that�ultimately�enabled�you�to�reach�a�comprehensive�agreement.��

�
You�have�both�told�us�that: �
�

1.� �you�are�firmly�committed�to�the�terms�arrived�at�during�the�mediation,�and�
2.� �those�terms�are�faithful�to�both�of�your�objectives,�and�
3.� �there�are�no�remaining�points�of�legal�contention�between�the�two�of�you.�� �

�
CONFLICT�OF�INTEREST�

�
You�are�aware� that�traditional�legal�ethics�view�a�couple�who�is�separating�or�divorcing�as�having�a�

conflict�of�interest.�Accordingly,� there�are�some� concerns�with�one�attorney�serving�both�sides�where�such�a�
conflict�may�exist.�We� have� agreed�that� the�Firm�may� provide�this� legal� drafting�service�because� you�have�
reached� a�comprehensive�and�mutual�agreement.�To�the�extent�that�the�l egal�system�may�continue�to�perceive�
that�such�a� conflict�exists,�by�signing�this�Letter,�you�both�agree�that�you�explicitly�waive�any�potential�claim�
of�a�conflict�on�our�part.��

�
We�cannot�advise�you�individually�of�your�respective�rights.�We�cannot�look�out�for�your�individual�

best�interests�in�this�situation.�If�for�any�unexpected�reason,�either�of�you�reconsiders�your�commitment�to�the�
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terms�of�your�understanding,�then�we�agree�that�the�Firm�will�stop�drafting�until�you�have�reached�a�resolution.�
�

DRAFT�DOCUMENT�ONLY�
� �

The�document�that�we�will�draft�will�represent�the�understandings�that�the�two�of�you�worked�out �during�
the�mediation�process.�It�will�not�necessarily�be�the�final�Agreement.�When�preparing�your�draft�Agreement,�if�
we� have� any� questions� or� identify� any� issues� that� you� should� consider� before� signing,� we�will�note� such�
comments�or�questions�in�the�draft�itself.�These�items�will�need�to�be�resolved�prior�to�your� signing�a�final�
Agreement.���
�

You�agree�to�carefully�review�the�draft�to�ensure� it�is�your�mutual�understanding�as�well.�In�the�event�
the�Agreement�is�different�in�any�respect�from�what�either�of�you�believes�was�agreed�to�during�the�mediation�
process,�you� should�advise� us�of� that� immediately.�As�needed,�we�can�meet� jointly� to�review� the�draft�and�
discuss�any�changes�requested�by�both�of�you.�
�

You�will� notice� that� there�will� be� some� provisions� included�in� your�Agreement� that�have� not�been�
entirely�or�explicitly�discussed�in�the�mediation.�As�per�your�request,�we�will�include�such�customary�language�
included�in�agreements�of�this�nature�as�part�of�a� legally�enforceable�agreement .�Although�sometimes� called�
"boilerplate,"�these�standard�clauses�are�not�without�meaning,�and�they�have�specific�legal�consequences.�Such�
provisions�a re�drafted�merely�for�informational�purposes�for�your�benefit� and�are�not�an�inherent�part�of�your�
Agreement�unless�you�choose�to�include�them.�If�you�do�not�understand�any�of�these�provisions,�we�will�explain�
them�to�you.�You�have�asked�us�to�include�these�provisions�in�order�to�expedite�this�process�in�an�efficient�and�
cost-effective�manner.�You�should�not�rely�on�these�provisions�as�advice�of�counsel�but�should�consider�them�
after�consultation�with�your�own�independent�attorneys.�
�

SEPARATE�REVIEW�ATTORNEYS�
�
As�we� discussed,� you�understand� and�agree� that� the� Firm�cannot�advise�either� of� you� individually.�

Accordingly,�we�have�urged� each� of�you�to� seek� independent�legal�counsel� to�review� your�legal� rights� and�
responsibilities�with�respect�to�all�aspects�of�this�settlement�and�the�draft�Agreement.�You�can�obtain�review�
services�on�an�hourly�basis�from�many�experienced�attorneys.�� �

�
Benefits�from�such�independent�attorneys�include�obtaining�advice�as�to:�
�

1.� whether�the�Agreement�meets�your�respective�interests�and�objectives,�and�
2.� what�other�procedural�alternatives�may�be�available�to�achieve�more�favorable�terms,�if�any,�and��
3.� advice�as�to�your�legal�rights�and�options,�and�
4.� alternative�ways�to�fashion�a�settlement�agreement.��

�
You�should�be� aware�that�when� an� agreement�prepared� by� one� attorney�for�both� parties,� as�here,�is�

signed�without�independent�review,�the�absence�of�review�is�a� factor� that�may�taken�into�consideration�if �the�
agreement� is�challenged� in� a� legal�proceeding�later.� To� the� extent�that�you�do�not� already�have� your� own�
independent�attorneys,�we�will�provide�a�list�of�attorneys�whom�we�believe�can�serve�you�well�in�helping�you�
make�informed�decisions�while�working�within�the�collaborative�spirit�of�mediation.�Naturally,� you�are�each�
free�to�select�any�attorney�of�your�own�choosing.�

�
�
�
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FEES�
�
The�fee�for�drafting�the�Agreement�shall�be�a�minimum�of�$_______�(which�has�been�received,�thank�you)�

and�otherwise�based�on�the�hourly�rate�of�the�attorney�working�on�your�matter,�which�for�_________,�Esq.�shall�be�
$______� per� hour.� � A� deposit� of�$________� shall� be�paid� in� order� to�begin� drafting� the� agreement.� Prior�to�
completing� the� draft� Agreement,� we�will� contact� you� for� the� remaining� balance,� for� which� payment� will� be�
requested�prior�to�sending�out�the�completed�document.��

�
For�any�time�incurred�after�your�receipt�of�the�draft�document,�we�will�send�you�a�bill�based�on� the�

hours�actually�expended,�at�least�every�60�days,�when�applicable.�Time�spent�on�your�case�(computed�in�units�
of� 6� minutes),� includes� drafting� services,� telephone� calls,� e-mails,� and� other� correspondence.� All� billing�
statements�are�payable�w hen�received.�You�agree�to�review�all�statements�promptly�and�to�promptly�raise�any�
questions�that�you�may�have�regarding�any�statement.��You�will�not�be�billed�for�any�time�that�may�be�spent�in�
discussion�of�any�statement �or�bill.�
�

In�addition,�you�are�responsible�for�paying�all�out -of-pocket�disbursements,�which�include�but�are�not�
limited� to� Federal� Express� or� other� overnight� service,� messenger� service,� photocopying ,� and� postage.�
Disbursements�are�to�be�paid�by�you�promptly�when�billed�or�as�requested.�

�
NO�ATTORNEY-CLIENT�PRIVILEGE�

�
Because�this�drafting�service�is�being�provided�to�both�of�you,�we�agree�that�there�will�be�no�attorney-

client� privilege� for� either� of� you� between� each� other.� Further,� we� have� agreed� to� continue� to� apply� our�
confidentiality�agreement�as�provided�in�our�Agreement�to�Mediate.� �
�

As�with� the�mediation,�you�both�agree�that�neither�you�(nor�anyone�representing�you)�will�subpoena�
the�Firm’s �records�or�seek�to�take�testimony�from�any�member�of�the�Firm,�or�act�in�any�other�way�to�divulge�
the�Firm’s �records�or�any� communications �between�either�or�both�of�you�and�the�Firm.�If�we�are�required�to�
answer�any�such�subpoena,�you�agree�to�reimburse�us�for�any�expenses�we�incur�in�resisting�such�disclosure,�
including�our�legal�fees.�You�will�also�pay�each�attorney’s�standard�hourly�rates�for�any�time�spent �responding�
to�the�subpoena.�

�
TERMINATION�

�
You�each�have�the�right,�in�your�sole�discretion,�to�terminate� the�Firm’s�role�as�your�drafting�attorney.��

Similarly,�we�have�the�right�to�withdraw�from�serving�in�this�role�if�you�fail�to�cooperate�or�to�provide�accurate�
and�complete�information�and�documents�relating�to�the�Agreement�or�if�you�engage�in�any�conduct�that�would�
make�it�inappropriate�for� us�to�continue�serving�you,�or�if�this�matter�becomes�a�contested� one.�If� the�Firm’s�
role�as�drafting�attorney�for�you�is�terminated�for�any�reason�before�signing�the�Agreement,�you�agree�to�pay�
for�our� time�spent�in�drafting�the�Agreement.�If� our�charges�do�not�equal�the�entire�amount�paid�by�you�when�
our�role�is�terminated,�any�unused�portion�of�the�retainer�will�be�refunded�to�you.�

�
If,�however,�we�have�completed�the�initial�drafting�of�the�Agreement,�there�will�be�no�refund�of�any�

unused�portion�of�the�retainer ,�and�the�minimum�drafting�fee�will�be�charged.�
�
�
�

NONPAYMENT�
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�
If�you�do�not�pay�the�retainer,�fees,�or�disbursements�to�the�Firm�as�contemplated�by�this�Letter�within�

30�days�after�billing�or�if�you�fail�to�cooperate�with�us�or�you�do�not�perform�your�responsibilities�as�set�forth�
in�the�annexed�Statement�of�Client's�Rights�and�Responsibilities,�the�Firm�may�withdraw�in�our �role�in�providing�
you�this�drafting�service�without�relieving�you�of�any�obligations�for�services�and�disbursements�to�the�time�of�
our�withdrawal.�

�
CORRESPONDENCE�

�
You�have�the�right�to�be�provided�with�copies�of�correspondence�and�documents�relating�to�this�matter.��

We�will�keep�you�informed�of�the�status�of�the�drafting.�
�

ARBITRATION�
�
In� the� unlikely�event�that� a� dispute�may� arise� concerning� our�drafting/revision� fees,� you�may� seek�

arbitration,�which�will�be�binding�on�you�and�the�Firm.�In�the�event�of�a�dispute�or�upon�your�request,�we�will�
provide�you�with�information�concerning�the�arbitration�procedure.�
�

SIGNING�
�
By�signing�this�Letter�below,�you�agree� �
�

1.���to�the�understanding�of�our�role�described�in�this�Letter;�and�
2.���that�neither�of�you�will�use�our�drafting�role�to�challenge�the�Agreement;�and�
3.��that�you�have�come�to�an�agreement�on�your�own�free�will,�with�the�opportunity�to�consult�with�and�be�

represented�by�your�own�independent�counsel;�and�
4.��that�you�also�acknowledge�your�signing�of�the�Agreement�to�Mediate,�which�provides�for�confidentiality�

in�any�further�proceeding�and�obligates�you�to�compensate� the�Firm�for�any�involvement�after�the�mediation�
process.�
�

Again,� we�commend�both�of�you�for�your�commitment� to�working�out�your�divorce�settlement�in� a�
collaborative�process.�It�has�been�a�privilege�working�with�you.�
�

If�you�agree�to�the�above,�please�return�one�signed�copy�of�this�Letter� to� our�office�and�retain�copies�
for�your�records.��If�you�have�any�questions�regarding�the�content�of�this�Letter,�please�call�us�at�your�earliest�
convenience.��
�

Sincerely,��
�
� � �

______________,�Esq�
�
BERNER�LAW�&�MEDIATION�GROUP�
�

�
� �
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I�agree�and�understand�the�nature�of�the�legal�drafting�service�outlined�above�and�specifically�have�
been�informed�of�the�limitations,�advantages,�and�risks� associated�with�one�neutral�attorney�drafting�our�
legal� agreement.� I� have� read� this� letter� carefully� and� the� attached� Statement� of� Client� Rights� and�
Responsibilities,�and�I�understand�all�terms�and�conditions�herein.�I�have�had�a�chance�to�ask�any�questions�
regarding�such�terms�and�now�agree�to�these�terms�and�conditions�without�reservation.�
�
�
�
�
�
��� ��������������������������������� � � ����������________________________________� � �
� Client�1� � � � � � Client�2 ��
�
Date:� � ����������� � � � � Date:�

� �
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STATEMENT�OF�CLIENTS�RIGHTS�AND�RESPONSIBILITIES�
IN�CIVIL�FAMILY�CASES�

�

A.� Client�Rights�
�

1.� Clients�have�the�right�to�have�their�attorneys�diligently�advocate�their�interests�within�the�bounds�of�
the�law�and�legal�ethics. �

2.� Clients�have�the�right�to�have�the�fee�arrangement�fully�and�completely�explained�prior�to�entering�
into�any�agreement�for�services. �

3.� Clients�have�the�right� to�have�a�written� Retainer�Agreement�describing�the�financial�terms�of� the�
relationship�between�the�c lient�and�the�attorney.�

4.� Clients�have�the�right�to�refuse�to�enter�into�any�unacceptable�fee�arrangement�or�modification�of�a�
fee�arrangement.�

5.� Clients� have� the� right� to� be� provided� information� as� to� the� attorney(s)� who� will� be� primarily�
responsible�for�their�matter�and�all�other�legal�staff�who�will�be�working�on�the�matter�as�well�as�information�
as�to�the�costs�for�those�individuals.�

6.� Clients�have�the� right�to�be�provided�bills�on�a�regular� basis,�itemized�as�to�the�charges�and� time�
spent�on�each�activity.�

7.� Clients�have�the�right�to�be�informed�of�and�be�present�at�any�court�proceeding�involving�their�case�
unless�otherwise�directed�by�the�court.� �

8.� Clients�have�the�right�to�be�provided�copies�of�all�documents�presented�to�the�court�by�any�party�in�
their�matter�unless�otherwise�ordered�by�the�court. �

9.� Clients�have�the�right�to�be�afforded�reasonable�access�to�their�attorneys.�
10.�Clients�have�the�right�to�make�the�final�decision�as�to�whether,�when,�and�how�to�settle�their�cases�as�

to�economic�and�other�positions�to�be�taken�with�respect�to�issues�in�the�case. �
11.�Clients�have�the�right�to�be�informed�of�the�various�alternative�dispute�resolution�processes�to�resolve�

their�divorce�settl ement.�
B.� Client�Responsibilities�

�

1.� Clients�shall�provide�full�and�accurate�information�to�their�attorneys�regarding�this�matter.�
2.� Clients�shall�be�available�to�participate�in�a�timely�fashion�regarding�their�matter�and�to�respond�

reasonably�to�requests�from�their�counsel.�
3.� Clients�shall�advise�their�attorneys�promptly�of�any�change�in�their�lives�that�might�reasonably�be�

expected�to�affect�the�handling�of�their�matter.�
4.� Clients�shall�pay�for�the�legal�services�rendered�on�their�behalf�within�the�t ime�period�set�forth�in�

the�retainer�agreement. �
5.� Clients�shall�be�required�to�review�diligently�all�bills�submitted�by�their�attorneys�and�within�

reasonable�time�to�raise�any�objections�regarding�billing.�
6.� Clients�shall�not�take�any�position�in�their�matter�for�any�improper�purpose,�such�as�to�delay�the�

proceeding�or�intentionally�increase�the�cost�to�other�litigants. �
7.� Clients�shall�not�seek�to�use�their�attorneys�for�any�improper�means.�
8.� Clients�must�recognize�and�be�reasonable�for�the�costs�associated�with�any�action�initiated�or�

requested�by�the�client.�
9.� Clients�shall�provide�sufficient�time�for�their�attorneys�to�explain�to�them�the�financial�costs�and�

other�ramification�of�a�potential�action�for�their�matter�and�reasonably�to�consider�the�advice�of� their�
attorneys.�
�

Receipt�Acknowledged:� Date:�____________________� �______________________________� � ���� �
� � � ���������� � � � � � Client�1 �
� � � � Date:�___________________�� �_____________________________� � ���� �
� � � ���������� � � � � � Client�2 �
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BINDING�TERM�SHEET�

John�Doe�v.�Jane�Doe�
Docket�No.:�FM-XX-XXXX-XX�

�
�

The�parties,�John�Doe�(“John”) �and�Jane�Doe �(“Jane”),�engaged�in�mediation�wi th�Phyllis�

S.�Klein,�Esq.,�on�February�1,�2021.�John�Doe�is�represented�At torney �Smith,�Esq.�of�the�l aw�office �

of�Attorney�Smith,�LLC,�and �Jane�Doe�is�represented�by�Attorney�Jones,�Esq.�of�the�law�offices�

of�At torney�Jones,�LLC.���The �parties,�whose�signatures�appear�below,�acknowledge�and�agree�that�

the�terms�set�forth�herein�are�agreed�to�herein�and�represent�a�binding�agreement�upon�the�parties�

only�for �only�the�term s�so�set�forth�and�is�effective�and�binding�at�the�time�of�signature. �Ul timately,�

this�Binding�Term�Sheet�may�be�amended,�or� a�more�formal� Agr eement�or�Consent�Order�may�be�

drafted ,�that�will�reflect�said�terms,�may�elaborate�said�terms�and�may�address�additional�issues.��

1.� Parenting� Time� Schedule.� � The �part ies� agree� to� the� following� parenting� time�

schedule :�

���

Week� Monday� Tuesday� Wednesday� Thursday � Friday� Saturday� Sunday�
Week1� Father� Father� Mother � Mother � Mother � Mother � Mother�
Week�2� Father� Father� Mother � Mother � Father� Father� Father�
Week�3� Father� Father� Mother � Mother � Mother � Mother � Mother�
Week�4� Father� Father� Mother � Mother � Father� Father� Father�

�

Both�parties,�shall,�however,�reserve �the�right�to�seek �a�modification�con sisten t�with�New�

Jersey�law .�

�

2.� Summer�Parenting�Time :��The�parti es�agree�that�each�parent�shall�be�entitled�to�two�

we eks� of� summer� vacat ion� with� the� children � each� year,� which� will� be� taken� consecutively.��

However,�should�either�party�wish�to�enroll�the�children�in�a�summer�overnight�academic�program,�

it�may �be� for�three�con secutive�weeks,�but�those�weeks�shall�be�allocated�to�that�parent’s�share�of�

the�summer.��That�parent�will� commit�to� being� in� the�same�city� during�at�least�two�of� the�three�

we eks.��Any�time�that�that�parent�is�not�present,�the�other�may�visit�the�children.��It�is�also�agreed�

that� both�parties’�summer� vacation� schedules� shall� be�established�prior�to�either�signing� up� the�

chi ldren�for�summer�activities,�which�activities�shall�be�scheduled�on�each�party’s�own�summer�

cus todial�weeks�at� each� parent’s� sole� cost� and�expense. ��The� parties�will�confirm� the� summer�

schedule,� including�vacation,�activities�and�regular� weekly�parenting�time�b y�April�15 th�of�each�

year. �

�

3.� Parenting�Exchang es.�� At � this� time,�due�to�the�current�COVID-19�pandemic,�the�

chi ldren� are� in�school�both� in-person� and� remotely.��Thus,�when� the� children�are� in� school� or�

attending�an�activity,�the�parenting�exchanges�shall�naturally� take�place�at�the�children’s�school�or�

summer� activity.��However,�when� the�children�are�attending�school�remote ly,�or� the�children�are�
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not�attendi ng�school�or�a�summer�activity,�then�the�parties�agree�that�the�exchanges�shall�take�place�

at�____________________________.�

�

4.� Home�Prov isions� for� the�Children.�� Each� parent�s hall� ensure�that� each� of� their�

homes�contain�appropriate�clo thing,�toiletries�and�other�amenities�for�the�children,�as�no�overnight�

bags�shall�be�transported�with�the�children�for�exchanges ,�other�than�the�children’s�personal�items .��

The�exception�are�items�that�would�not�naturally�be�duplicated,� such�as� winter�jackets�and� snow�

boots.� �

�

5.� Three�Weekends�in�a�Row .��The�parties�agree�that�in�the�event�that�the�exercise�of�

a� holiday�or�special �even t�weekend�results�in�one� party�having�three�weekends� in�a�row,� then�the�

parent�who�is�losing�his�or�her�weekend�in� the�process�shall�be�able� to�select�either�the� weekend �

before�or� the� weekend� after� the�conflict ing� weekend,� except� that� he�or� she� cannot�selec t�the�

we ekend�of�the�other�party�if�it�is�party�of�a�vacation�weekend�or�a�holiday�weekend.��The�selection�

will�naturally� result�in�each�party�having�two�weekends�in�a�row. �

�

6.� Ho lidays.��With�exception�to�the�holidays�listed�below,�the�parties�agree�to�be�bound�

by�the�terms�dictated�within� their�MSA,�dated�______________.�

�

7.� Memorial�Day�Weekend .��The�part ies�agree�to�alternate�Memorial�Day�Weekend�

eac h�year,�wit h�Jane �being�entitled�to�it�in �odd�years� and� John�being�entitled�to�it� in�even�years. ��

Memorial�Day�Weekend�shall�commence�on�the�Friday�before�the�weekend�after�school�(or� from�

10:00�a.m.�if�the�children�are�not�in�school)�and�conclude�with�children�being�dropped�off�at�school�

Tuesday�morning�(or�at�10:00�a.m.�if�the�children�are�not�in�school). ��

�

8.� Labor�Day�Weekend.��Th e�parties�agree�to�alte rnate�Labor�Day�Weekend�each�year,�

wi th�Jane�being�entitled�to�it�in�even�years�and� John�being�entitled�to�it� in�odd�years.�Labor�Day�

We ekend�shall�commenc e�on�the�Friday�before�the�weekend�at�10:00�a.m.�and�conclude�with�the�

chi ldren�being�dropped�off�at�school�on�Tuesday�morning�(or�10:00�a.m.,�if�the�children�are�not�in�

school).� �

�

9.� Future�Dispute�Resolution .��In�the�event�of�a�dispute�between�the�parties�relating�to�

an� issue�not�addressed�within�this�Binding�Term�Sheet,�the�parties�agree�that�in�the�event�that�they�

cannot�resolve�the�issue�between�them,�that� they�will�participate�in�at� least�one�mediation�session�

wi th�Phy llis�S.�Klein,�Esq.�before�bringing�an �application�to�the�Court, �except�in�the�event�of� an�

emergency.� �Both�parties� agree� to�submit� their�positions�to�the�mediator�and� the�other�party�in�

wri ting�prior�to�the�first�session,� along�with�all�supporting�evidence,�and�to�fully�cooperate�in�the�

mediation�process�in�an�effort�to�minimize�the�need�for�judicial�intervention.��In�the�event�that �the�

mediation�is�not �successful,�either�parent�may �make �a� request�to�submit�the�issue�for�arbitration�or�

make �the�approp riate�application�to�the�Court�seeking�a�determination�as�to� same.�

�

178�



3�

10.� It �is�expressly�understood�that�the�parties�shall�not�do�anything�directly�or�indirectly�

to�alienate�the� children’s� affections� for� the�other� party,�or� color� their�attitude� towards�the�other�

party. ��The�parents� shall�exert�e very� reasonable� effort� to�maintain�free�access� and�unhampered�

con tact� between� the�children� and� each� parent�and� to� foster� a�feeling�of� affection� between� the�

chi ldren� and� each� parent.�� The �parties� shall � take� all� actions� necessary� to� support� the� other's�

rela tionship�with�the�children.��The �parti es�shall�not�do�anything�which�may�injure�the�children’s�

opinion�nor� attitude� towards� the� other� party,� or�which� may� hamper� the� development� of� the�

chi ldren’s�love�and�respect�for�the�other�party,�including�speaking�negatively�about�the�other�party�

in�fr ont�of�or�to�the�children. ��The�parties�agree�to�conduct�themselves�in�a�manner�that�shall�be�in�

the�children’s�best�interes ts,�and�neither�shall�do�anything�that�shall�adversely�affect�the�children’s�

general�morals,�health,�or�welfare. ��In�addition�to�John’s�r ight�to�object�to�the�transition�to�the�next�

Phase�for�other�reasons,�John�may�object�to�transition�to�the�next�Phase,�or�object�while�in�a�Phase,�

should�Jane �violate�the�provisions�set�forth�in�this�Paragraph. ��All�references�to�the�parties�shall�be�

deemed�to�include� the�parties’�spouses. �

�

11.� The� parties�appreciate�that� in�order�to�continue�assessing�what�is�in�the� children’s�

best�interests,�and�in�the�normal�course,�either�party�may�ask�the�children�about�what�occurs�when�

in�the�other�party’s� custody,� however�they�shall�not�make�inquiries� that� could� be� perceived�as�

probing�or�interrog ating�and�shal l�not�punish�the�children�for�failing�or�refusing�to�respond�as�the�

inquiring�parent�wishes.� �

�

�

____________________________ � � � � _______________________�
JOHN �DOE� � � � � � � JANE�DOE�
Da ted:� � � � � � � � Da ted:�

�

�

____________________________ � � � � _______________________�
ATTORNEY�SMITH,�ESQ.� � � � � ATTORNEY�JONES,�ESQ.�
At torney�for�John�Doe� � � � � At torney�for�Jane�Doe�
Da ted:� � � � � � � � Da ted:��
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Memorandum�of�Understanding
between�Gary�and�Holly�

March�11,�2016

I. Not�a�Contract

This�document�reflects�certain�agreements�reached�by�the�parties�during�

mediation.��The�terms�descr ibed�in�this�memorandum�shall�not�be�binding�until�

they�are� incorporated�into�a�Settlement�Agreement�prepared�by�the�parties’�

at torneys�and�signed�by�the�parties.

II. Facts�and�Assumptions

The�following�facts�and�assumptions�were�relied�upon�by�the�parties�

during�mediation:

1. The�parties�were�mar ried�on�March�10,�1999.�Gary’s�date�of�birth�is�

November�10,�1970�and�Hol ly’s�date�of�bi rth�is�January�3,�1970.

2. The�parties�have�one �child,�Thomas,�date�of�birth,�February�1,�2005.

3. Holly�works�for�XYZ�Corp.�She�works� 8:00�a.m.�to�4:30�p.m.�four�

days�a�week.�She�earns�$25,000�and�receives�no�benefits.�

4. Gary�is�a�Financi al�Analyst.�He�has�been�there�for�five�years.�His�base�

is�$130,000�before�bonus.�His�average�bonus�has�been�$50,000�to�$60,000.�
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5. Attached�as�Schedule�A are�pages�of�each�party’s�case�information�

statement�setting�forth�a�list� of�all�assets�and�debts.��

III. After�Mediation�the�Parties�Agreed�as�Follows:

1. Custody:��The�parties�shall�share�joint�legal�and�physical�custody�of�

Thomas.�

2. Parenting�Time:

A. The�parties�will�follow�a 50/50�schedule,�in�which�one�party�

will��have�Monday�and�Tuesday�overnight�every�other�week,�the�other�Wednesday�

and�Thursday�overnight �every�other�week,�and�they�will�alternate�the�weekend�with�

Thomas.�Attached�as�Schedule�B is�a�sample�calendar.

B. To�facilitate�this�schedule,�the�parties�will�attempt�to�reside�in�

close�proximity�to�one�anoth er�once�the�marital�home�sells.

C. If�either�party�finds�it�necessary�to�be�away�from�Thomas�6�

hours�or�more�during�h is�or�her�parenting�time�they�will�give�the�other�party�the �

first�option�of�caring�for�with�him.

D. It �is�understood�that�flexibility�is�essenti al�to� the�success�of �this�

co-parenting�arrangement�if�either�parent�needs�to�change�the�parenting�time�

schedule�because�of�extenuating�circumstances�such�as�sickness,�special�family�

182�



3

occasions�(weddings,�a nniversary�parties,�funerals,�etc.)�or�business�commitments,�

the�other�parent�will�use�the ir�best� effort�to�accommodate�the�request.

E. When�Thomas�reaches�school�age�the�parties�will�discuss�and�

agree�upon�which�school�district�he�should�be�enrolled�in�if�they�live�in�different�

districts.�If�they�cannot�agree�they�wi ll�address� the�issue�in�mediation.�These�

discussions�will�begin�in�the�spring�preceding�his�enrollment.

F. While�the�parties�are�living�together,�if�a�party�takes�Thomas�

away�overnight,�they�will�advise�the�other�party�of�where�they�are�staying.

3. Holidays: Holiday�parenting�time�shall�supercede�the �daily�

schedule.

A. HOLIDAY�and�BIRTHDAY�SCHEDULE

Month Holiday/Birthday With�Which�
Parent�in�Odd�

Years

With�Which�
Parent�in�Even�

Years

January New�Year’s�Day Mother Father

February President’s�Day�weekend Father Mother

March/April Easter�weekend Mother Father

Spr ing�Break�(1�week) Father Mother

May Mother’s�Day�weekend Mother Mother

Memorial�Day�weekend Mother Father

June Father’s�Day�weekend Father Father

July Independence�Day�weekend Father Mother

September Labor�Day�weekend Mother Father

October Halloween Father Mother
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Month Holiday/Birthday With�Which�
Parent�in�Odd�

Years

With�Which�
Parent�in�Even�

Years

November Thanksgiving�weekend Mother Father

December Christmas�Eve Father Mother

Christmas�Day Mother Father

Post-Christmas�Winter�Break�until�
December�31st

Father Mother

New�Year’s�Eve Mother Father

B. Thomas’s�Birthday: Both� parties� shall� have� access� to�

Thomas� on� his/her� birthday.� The� parent� who� has� parenting� time� that� day� will�

allocate� two� hours� to� the� other� parent.� If� comfortable,� the� parties� will� share� a�

celebration�with�Thomas.

C. Parties’�Birthdays: Each� party�shall�be�entitled�to�have�Thomas�

with�them�on�their�birthday.

4. Vacations:�����Each party�shall�be�enti tled�to�take�Thomas�on�two�

weeks�of�vacation�each�year.�When�taking�Thomas�away�on�vacation,�each�party�

shall�provide�the�other�with�a�copy�of�their�vacation�itinerary�together�with�

telephone �numbers,�addresses,�and�flight�numbers�at�least�two�weeks�in�advance�of�

depa rture.

5. Participation:�����Each�party�shall�be�enti tled�to�attend�all�of�Thomas’s�

sporting�and�extracurricular�activities�regardless�of�the�parenting�schedule.�Each�
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shall�take�the�steps�necessar y�to�avail�themselves�of�all�information�directly�from�

the�sourc e.�Each�shall�keep�the�other�advised�of�all�last�minute�or�verbal�changes�in�

such�activities�and�schedule s�in�order�that �they�might�bo th�continue�to�actively�co-

parent�Thomas.

6. Contact :�����Each�party�shall�keep�the�other�informed�of�the�telephone�

number�and�address�of� their �primary�residence.��In�addition,�each�party�shall�have�

reasonable�telephone,�e -mail,�and�any�other�access�to�Thomas�while�he�is�in�the�

other�party’s�custody.�

7. Thomas’s�Well -Being:������The�parties�agree to�cooperate�in�order�to�

maximize�Thomas’s�emotional�and�physical�well-being,�and�to�give�and�afford�him�

a�sense�of�security�and�the�affection�of�both�parents.��Neither�party�shall,�directly�or�

indir ectly,�influence�Thoma sso�as�to�prejudice �him�against�the�other�and�each�will�

be�respectful�of�the�other�party�while�inThomas ’s�presence.��They�will�endeavor�to�

guide�Thomas so�as�to�promote�the�affectionate�relationship�between�Thomas�and�

both�parties.

8. Access�to�Medical�Information:������Both�parties�shall�be entitled�to�

complete�and�full�information�from�any�physician,�dentist,�consultant�or�specialist�

attending�to�Thomas�for�any�reason�whatsoever,�and�to�have�copies�of�any�reports�

rendered�a s�soon�as�available.��If�a�verbal�report�is�issued�to�one�party, �he�or�she �

shall�advise�the�other�o f�the�content�of�such�report�as�soon�as�reasonably�possible.��
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9. Access�to�School�Records:�������Both�parties�shall�be�entitled�to�

complete�and�full�information�from�any�teacher�or�school�giving�instruction�to�

Thomas�a nd�to�have�copies�of�any�reports�rendered.��If�a�verbal�report�is�issued�to�

one�party,�he�or�she�shall�advise�the�other� of�the�content�of�such�re port �as�soon�as�

reasonably�possible .��������������������� ���

10. Consultation: The�parties�shall�consult�with�each�other�with�

respect�to�Thomas’s�education,�activities,� illnesses�or�operations,�health,�welfare�

and�other�matt ers�of�similar� importance�affecting��Thomas,�whose�well-being,�

education �and�development�shall�at�all�times�be�the�paramount�consideration.��

Decisions�regarding�these�matters�shall�be�made�jointly,�however,�emergency�

decisions�may�be�made�by�the�parent�having�custody�at�that�time�with�the�other�

parent�being�contacted�as�quickly�as�possible.

11. Touch�Point: The�parties�have�agreed�that�on�Sunday�of� each�

week�they�will�e-mail�one�another�to�update�each�other�as�to�any�changes�in�

Thomas’s �schedules�for�that �coming�week,�as�well�as�reporting�on�any�behavioral,�

emotional,�or�physical�c oncerns.�This�communication�will�take�place�more�

frequently�when�necessary�in Thomas’s�best�interests.�Unless�there�is�an�

emer gency�and�the�need�for�a�response�is�immediat e,�each�party�shall�respond�to�

the�other�with in�12�hours.�
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12. Custody�Upon�Death�of�a�Party : In �the�event�of�either�pa rty’s�

death,�the�surviving�party�shall�immediately�have�sole�and�exclusive�custody�of�

Thomas�and�he/she�shall �physically�re side�with�the� surviving�party.�The�surviving�

party�specifically�agrees�to�maintain,�allow�and�permit�Thomas’s�relat ionships�with�

his/her�grandparen ts�and�other�relatives.

13. Child�Support:

A. Commencing��upon�the�closing �of�title�on�the�marital�home, �

Gary�shall�pay�to�Holly�child�support�in�the�sum�of�$_______�per�week.�See

worksheet attached�as Schedule�C .��Said�child�support�shall�be�payable�

direc tly�to�Hol ly�on�the�first�of�the�month�each�month.�

B. Child�support�shall�be �reviewed�when�Thomas�begins�college�if�

he�lives�away�from�home.

14. Work�Related�Childcare/Extraordinary�Expenses�for�Thomas: The�

parties�agree�to�share�Thomas’s�agreed�upon�work�related�child�care�and�

extraordinary�costs�payable�__%�Gary�and�__%�Holly.�Said�co sts�shall�be�

discussed�and�agreed�upon�in�advance�and�sha ll�include�camps,�lessons,�tutors,�

sports�including�equipment�and�uniforms,�cell�phones,�class�trips,�precollege�

programs�and�work�related�child�care.
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15. Health�Insurance�and�Unreimbursed�Expenses:���

A. Gary�shall�continue�to �maintain�health�insurance�coverage�for�

the�benefit�of�Thomas through�his�employment�until�Thomas�is emanc ipated

(unless�agreed otherwise) and�for�Holly�until�the�entry�of�the�Final�Judgment�of�

Divorce.��Upon�the�entry�of�the�Final�Judgment�of�Divorce,�Holly�shall�have�the�

option�to�maintain�medical�insurance �coverage�for�herself�under�COBRA,�if�

applicable,�at�her�expense.�The�parties�shall�pay�the�cos t�of�Thomas’s health�

insurance�in�proportion�to�their�incomes.��In�the�event�that�Gary�no�longer�has�

health�ins urance�available�to�him�through�his�employment,�or�it�becomes�too�

expensive,�the�parties�will�determine�whether�Holly is�in a�position�to�obtain�

medical�insurance�cove rage�for�Thomas�through�her�employment.�If�neither�party�

has�health�insurance�available�to�him�or�her�through�their�employment,�then�the�

parties�shall�secure�private�health�insu rance�for�Thomas and�s hall�pay�the�cost�of�

same�in�proportion�to�their�incomes.��The�parties�will�cooperate�to�select�the�most�

comparable�an d�affordable�coverage�available.

B. Commencing�upon�the�closing�of�title�on�the�marital�home,

Holly shall�be�solely�responsible�for�her�unreimbursed�medical,�dental,�

psychological,�prescription�drug�and�eyeglass�expenses�and�shall�indemnify�and�

hold�Gary harmless�with�regard�to�same.��Commencing�upon�the�closing�of�title�on�

the�marital �home, Gary shall�be�solely�responsible�for�h is�own�medical�insurance,�
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unre imbursed�medical,�dental,�psychological,�prescription�dr ug�and�eyeglass�

expenses�and�shall �indemnify�and�hold�Hollyharmless�with�regard�to�same.�����

C. Holly shall�be�responsible�for�the�first�$250�in�unreimbursed�

medical�and�dental�expenses�per�year for�Thomas.��After�Hol ly pays�the�first�$250�

per�year,�then�the�parties�shall�pay�Thomas’s�unreimbursed�medical,�dental,�

psychological,�prescription�drug,�orthodon tia,�and�v ision�expenses�in�proportion�to�

their�incomes .��Said�proportionate�share�at� this�time�is:��Gary shall�pay�__�percent,�

and�Holly�shall �pay�__�percent.��E ach�party�shall�consult �with�the�other �when�

incu rring �non-emergen t�extraordinary�medical�and�dental�expenses�on�behalf�of�

Thomas, if�reasonably�possible.��Neither�party�shall�unreasonably�withhold�consent�

to�such�treatment.� �An�extraordinary�expense�for�purposes�of�this�Agreement�shall�

be�one�which�exceeds�$150.00�per�incident .� �Both�par ties� shall�use� in-network�

providers�for�Thomas unless�otherwise�mutually�agreed.

16. Accountings: The�parties�will�provide �monthly�accountings,�

including�proofs,�to�one�another�for�expenses�paid�on�Thomas ’s�behalf�under�

paragraphs�14 and�15�together�with�proofs.�Reimbursement�due�one�to�the�other�

will�be�paid�within�15�days.

17. College�Costs:

A. The�parties�acknowledge�that�they�have�an�obligation�to�

contribute�to�the�cost�of�Thomas’s�post-high�school�education.��Thomas�will�be�
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expected�to�apply�for�all�available�grants,�federally�subsid ized�loans��and�

scholarships.�The�balan ce�of�Thomas ’s�college�costs�will�be�shared�in�a�manner�to�

be�determined�when�Thomas is�a�senior�in�high�school�taking�the�parties’�financial�

ci rcumstances�into�cons ideration.

B. A�joint�decision�as�to�where�Thomas�shall�attend�school�shall�be�

made�between�the�parties�and�Thomas taking�into�c onsideration�his�academic�

abilities�and�the�parties financial�circumstances�at�that�time.��Discussions�regarding�

Thomas’s�choice�of�school s�shall�begin�in�the�fall�semester�o f�his �junior�year�of�

high�school.�

C. College�expenses�shall�currently�be�defined�as�SAT/ACT�

testing�fees,�application�fees,�tuit ion,�room �and�board,�books�and�fees,�room�set-up�

costs,�computer�costs,�reasonable �transportation�costs,�and�costs�of�Thomas’s�

college�search �including�transportation�for�visits�to�five�(5)�agreed�upon�potential�

schools.

18. Emancipation:

A. Child�support�for�Thomas shall�terminate�upon�his�

emancipation.�He�shall�be�deemed,�for�the�purpose�of�this�Agreement,�to�have�

become�emancipated,�and�the�parties’�legal�obligation�to�support �him�shall�end,�

upon�his� death�or�the�first�to�occur�of �the�following�events:
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B. Attaining�the�age�of�eighteen�(18)�years,� provided� the�child�has�

completed�high�school�and�does�not�continue�his�education;

C. Marriage,�whether�void,�voidable,�or�annulled;

D. Entry�into�the�armed�forces;�

E. Graduation�or�termination�from�a�continuous�four-year�

undergraduate�college�education�as�d efined�in�F�below;

F. In�lieu�of�a�four-year�college�education,�graduation�or�

termination�from�a�post-high�school�technical�or vocational�course�of�study�unless�

she�immediately�continues�his�educat ion;

G. Termination�of�post-high�school�education�shall�be�defined�to�

include�being�enroll ed�on�less�than�a�full- time�basis,�i.e.,�less�then�12�full�credit�

hours,�or�failing�to�maintain�a�passing�average�for�more�than�one�academic�year;

H. A�child�shall�be�deemed�emancipated�if�the�child�engages�in�

ful l-time�employment;�however,�employment�of�the �child�during�t he�attendance�of�

post-high�school�education,�summers �or�school�recesses�shall�not�be deemed�full-

time�employment�for�the�purposes�of �this� clause.

I. In �the�event�Thomas is�forced�to�interrupt�his�college�education�

or�post-high�school�education�for�reason�of �illness,�said�in terruption�shall�no t�be�

considered�an�event�of�emancipat ion.
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19. Status�Quo: The�current�financial�status�quo�shall�be�maintained�until�

the�closing�of�title�on�the�marital�home,�at�which�point,�the�support�provisions�set�

forth�herein�take�effect.

20. Alimony:

A. Commencing�upon�the�closing�of�title�on�the�marital�home,

Gary shall �pay�to�Holly as�alimony�the�sum�of�$________�per�year,�or�$_______�

per�month,�togethe r�with�the�additional�alimony�as�set�forth�herein.��Said�alimony�

shall�be�paid�to�Holly on�the�first�day�of�each�and�every�mon th.�

B. As�further�additional�alimony,�Gary shall�pay�to�Holly __%�of�

any�gross�addi tional�compensation�received�from�h is�employment,�including�gross�

cash� bonus�monies ,�deferred �compensation,�stock�or�stock�options�up�to�total�

compensation�of�$_______.����

C. Alimony�sha ll�be�payable�directly�to Holly�on�the�first�of�the�

month�for�said�month.

D. All�forms�of�alimony�shall�terminate�upon�

(a )�the�Wife's�death,�

(b)�the�Wife's�remarriage,�

(c)�Husband’s�death,�or��

(d)�___________________,�whichever�occurs�first.�
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E. Alimony�shall�be�tax�deductible�to�the�Husband�and�taxable�

income�to�the�Wife.��

F. The�Wife’s�cohabitation�with�an�unrelated�adult�in�a�

relationship�tantamount�to�marriage�shall�constitute�a�change�in�circumstance�

allowing�the�Husband�to�seek�a�review�of�alimony�in�accord�with�applicable�

statutes�and/or�case�law�at�the�time.�

G. Th e�Husband�understands�and�has�been�advised�that�he�receives�

no�alimony�pursuant�to�this�Agreement,�and�he�hereby�waives,�releases�and�

relinquishes�any�claim�he�may�have�to�receive�alimony�now�and�in�the�future.��The�

Husband�understands�that�this�waiver �of�alimony�and�support�shall�be�permanent�

and�i rrevocable.

21. Marital�Life�Style:The�parties�acknowledge�that�the�marital�lifestyle�

was�reflective�of�a�monthly�budget�of�approximately�$______�per�month.���The�

parties�acknowledge�that�following�the�divorce�they�will�each�be�required�to�adjust�

their�lifestyles�and,�des pite�that�change�in �lifestyle�and�their�inability�to�enjoy�the�

same�life style�enjoyed�during�the�marriage,�they�have�ea ch�entered�into�this�

agreement�freely�and�voluntarily.

193�



14

22. Life�Insurance:

A. Gary shall�carry�life�insurance�in�the�face�amount�of�$________�

on�his�life�naming�Holly as �beneficiary.�Said�obligation�shall�terminate�upon�the�

termination�of�alimony�hereunder.

B. Gary shall�carry�life�insurance�in�the�face�amount�of�$________�

on�his�life�naming�Thomas as�beneficiary�until� emancipation.�He�shall�name�Holly

as�trustee/custodian of�proceeds,�which�shall�be�utilized �for�Thomas ’s�health,�

education �and�welfare.

C. Holly�shall�carry�life�insurance�in�the�face�amount�of�

$________�on�her�life�naming�Thomas�as beneficiary�until�emancipation.�She�s hall�

name�Gary as�trustee/custodian of�proceeds,�which�shall�be�ut ilized�for�Thomas’s�

health,�education�and�welfare.

D. Should�either�party�fail�to�have�the�aforementioned�coverage�in�

place�on�his�or�her�life�at�the �time�of�his�or�her�death,�said�coverage�amount�shal l�

cons titute�a�primary�lien�against�his�or�her�estate,�payable�on�behalf�of�the�

bene ficiaries�as�designated�above.

E. Each�party�shall�provide�proof�of�the�aforementioned�life�

insurance�coverage�and�beneficiary�designation�upon�the�execution�of �an�

Agreement�incorpo rating�the�terms�herein, �and�on�the�anniversary�date�each�year�

there after.
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23. Equitable�Distribution:

A. Cutoff�Date: After�consulting�with�counsel,�the�parties�

have�agreed�to�a cutoff�date�of�_______�for�the�purposes�of�

determining�equitable�distribution.

B. Marital�Home:

(1) The parties�acknowledge�that�they�own�the�former�

marital�home� located�at �_______________________,�New�Je rsey.�They�be lieve �

the�home�has�a�value�of�approximately�$________.�There�is�an�outstanding�

mortgage�with�a�balanc e�of�approximately�$________.

(2) The�parties�i ntend�to�list�the�marital �home�with�

_________________�a t�a�list�price�of�$_________�as�of�____________.

(3) Neither�party�will�draw�any�additional�equity�out�of�the�

marital�home�or�allow�any�liens�or�judgments�to�be�entered�against�it�pending�sale�

or�buyout.

(4) Upon�sale,�the�ne t�pro ceeds,�after�paying�routine�closing�

costs,�will�be�divided�equally�between�the�parties,�and�each�party�shall�be�

responsible�for�capital�gains �consequences,�if�any,�on�hi s�or�her�share.
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(5) Both�parties�will�cooperate�in�listing�and�showing�the�

property. �If�they�cannot�agree�upon�a �list�price �or�reduction�in�list�price,�they�will�

follow�the�recommendations�of�the�realtor�unless�both�parties�agree�otherwise.���

(6) The�parties�shall�agree�upon�a�neutra l�real�estate�attorney�

to�represent�them�on�the�sale�of�the�property�and�the�fee�will�be�shared�equally.��

(7) In�the�event�there�are�items�neither�party�wants�at�the�

time�of�sale,�they�will�share�equally�the�cost�of�having�said�items�removed�from�the�

marital�home.���

C. Retirement�Accounts: The�parties�acknowledge�that�they�

have �the�following�retirement�accounts,�the�marital�portion�of�which�will�be�

equalized�as�of�the�first�of�the�month�following�the�entry�of�the�Judgment�of�

Divorce�in�this�matter.�The�parties�shall�share�equally�the�cost�of having�the�

necessary�Qualified�Domestic�Relations�Order�prepared. The�parties�shall�be�

entitl ed�to�market�gain/l oss�to�the�date�of�distribution.

(1) Gary’s�Plans:

(a )

(b)

(2) Holly’s�Plans:

(a )
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(b)���

D. Bank Accounts:

(a) Checking Account:The�part ies�acknowledge�that�they�have�a�

joint�bank�account�with �Bank�of�America. They�will�continue�to�utilize�this�

account�to�pay�joint�bills�until�the�closing�of�ti tle�on �the�marital�home.�Thereafter,�

once�a ll�checks�have�cleared,�the�account�will�be�closed�and�the�balance�divided�

equally�between�the�parties.��

(b) The�parties�have�each�established�separate�checking�accounts,�

which�currently�have�nominal�ba lances.�Each�party�shall�retain�his/her�account�

wi thout�claim�by�the�other.

E. Credit�Card�Points: The�parties�acknowledge�that�Gary�has�

Marriott�points�and�Holly�has�United points.�The�parties�have�determined�the�

accounts�c annot�be�divided.�They�agree�that�they�are �each�en titled �to�one-half�the�

existing�points .�They�will�each�facilita te�the�other�making�reservations�to�utilize�

his/her�share�of�the�points.�

F. Cash�Surrender�Values�of�Life�Insurance : The�parties�represent�

they�have�no�life�insura nce�policies�with�cash�surre nder�values.

G. Thomas’s�529: The�parties�have�established�a�529�plan�for�

Thomas’s�benefit�with�Axa. Gary�is�listed�as�the�owner�and�will�assure�and�provide�

proof�tha t�Holly is�the�alternate�owner.�Gary will�provide�copies�all�account�
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statements�to�Holly within�1 0�days�of�receipt.�The�monies�in�the�account�will�be�

utilized�for�Thomas ’s�post�high�school�educ ation.

H. Vehicles: Holly shall�retain�ownership�of�the�2012�Honda�CRV in

her�possession.�Once�support�begins�hereunder,�she�shall�be�responsible�for�the�

insurance�on�said�vehicle�and�all�other�related�expenses ,�and�shall �indemnify�and�

hold�Gary�harmless�with�respect�to�same.��Gary shall�retain�the�2011�Honda�Pilot�

in�his�possession.��He�shall�be�responsible�for�the�loan�payment�and�insurance�on�

said�vehicle,�as�well�as� all�o ther�related�costs�and�he�shall�indemnify�and hold�

Holly harmless�with�respect�to�same. The�parties�have�waived�any�credit�between�

them�to�equalize�the�values.

I. Household�Contents�of�Marital�Home:To�be�equi tably�distr ibuted�

between�the�parties.�

24. Debt :

A. Each�party�shall�be�responsible�for�his�or her�own�credit�card�

debt �and�any�other�debt�incurred�and�each �shall �indemnify�and�hold�the�other�

harmless�with �respect�to�same.

B. Except�as�otherwise�set�forth�herein,�Gary represents�and�

warrants�to�Holly�that�he�has�not�incurred�any�debts�or�obligations�for�which�she�or�

her�estate�may�be�liable.�Except�as�otherw ise�set�forth�herein,�Hol ly�represents�and�

warrants�to�Gary�that�she�has�not�incurred�any�debts�or�obligations�for�which�he�or�
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his�e state�may�be�liable.�� If�either�party�has�incurred�such�debts�or�obligations,�he�

or�she�shall�be�solely�responsible�for�them,� and�if�the�other�party�is�called�upon�to�

make�any�payment�or�contribution�toward�same,�the�resp onsible�party�shall�

indemnify�and�hold�the�other�party�harmless�from�any�obligation�thereon.��If�a�third�

party�attempts�to�collect�a�debt,�then�the�responsible�party�shall�pay�all�costs�and�

counsel�fees�incurr ed�in�connection�with�said�liability.�In�the�event�a�pa rty�is�

retaining�the�use�of�a�credit�card�which�has�the�other�party�named�as�a�co-s igner�or�

user,�that�party's�name�shall�be�removed�within�30�days�from�the�date�herein.

25. Tax�Issues:

A. The�parties�will�file�joint�income�tax�re turns.�For�tax�year�2015�

and�they�will�share �equally�any�re fund�received,�and�pay�equally�any�taxes�due,�as�

well �as�the�cost �of�preparing �their�returns.�����

B. For�tax�year�2016,�the�parties�shall�share�equally�any�tax�loss�

carry�over�resulting�from�their�joint�returns.��They�agree�that�each�party�is�entitled�

to�the�benefit�of�one-half�of�same �on�their�respective�future�tax�returns. They�will�

likewise�share�the�tax�d eductions�relative�to�the�marital�home �until�sale.

C. The�parties�will�alternate�claiming�Thomas�with�Gary�claiming�

for�odd�tax�years�and�Holly�for�even�tax�years.�

26. Counsel�Fees: Each�party�will�be�respons ible�for�their�own�

counsel�fees�in�this�matter.�
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27. Mediation�Costs : To�be�paid�from�joint�funds.

28. Mediation: The�parties�agree�that�if�any�conflicts��arise�with�respect�

to�issues�addressed�herein�they�will�attempt�to�resolve�them�between�themselves.��

If�they�are�not �able �to�do�so, �they �will�pursue�mediation�prior�to�litigation.�
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2A:34-23�Alimony,�maintenance.�
�
2A:34-23.Alimony,�maintenance.�
�
Pending�any�matrimonial�action�or�action�for�dissolution�of�a�civil�union�brought�in�this�State�or�
elsewhere,�or�after�judgment�of�divorce�or�dissolution�or�maintenance,�whether�obtained�in�this�
State�or�elsewhere,�the�court�may�make�such�order�as�to�the�alimony�or�maintenance�of�the�
parties,�and�also�as�to�the�care,�custody,�education�and�maintenance�of�the�children,�or�any�of�
them,�as�the�circumstances�of�the�parties�and�the�nature�of�the�case�shall�render�fit,�reasonable�

and�just,�and�require�reasonable�security�for�the�due�observance�of�such�orders,�including,�but�
not �limited�to,�the�creation�of�trusts�or�other�security�devices,�to�assure�payment�of�reasonably�
foreseeable�medical�and�educational�expenses.�Upon�neglect�or�refusal�to�give�such�
reasonable�security,�as�shall�be�required,�or�upon�default�in�complying�with�any�such�order,�the�
court�may�award�and�issue�process�for�the�immediate�sequestration�of�the�personal�estate,�and�

the�rents�and�profits�of�the�real�estate�of�the�party�so�charged,�and�appoint �a�receiver�thereof,�
and�cause�such�personal�estate�and�the�rents�and�profits�of�such�real�estate,�or�so�much�thereof�

as�shall�be�necessary,�to�be�applied�toward�such�alimony�and�maintenance�as�to�the�said�court�
shall�from�time�to�time�seem�reasonable�and� just;�or�the�performance�of�the�said�orders�may�be�

enforced�by�other�ways�according�to�the�practice�of�the�court.�Orders�so�made�may�be�revised�
and�altered�by�the�court�from�time�to�time�as�circumstances�may�require.�

�
The�court�may�order�one�party�to�pay�a�retainer�on�behalf�of�the�other�for�expert�and�legal�
services�when�the�respect ive�financial�circumstances�of�the�parties�make�the�award�reasonable�
and�just.�In�considering�an�application,�the�court�shall�review�the�financial�capacity�of�each�party�
to�conduct�the�litigation�and�the�criteria�for�award�of�counsel�fees�that�are�then�pertinent�as�set�
forth�by�court�rule.�Whenever�any�other�application�is�made�to�a�court�which�includes�an�
application�for�pendente�lite�or�final�award�of�counsel�fees,�the�court�shall�determine�the�

appropriate�award�for�counsel�fees,�if�any,�at�the�same�time�that�a�decision�is�rendered�on�the�
other�issue�then�before�the�court�and�shall�consider�the�factors�set�forth�in�the�court�rule�on�

counsel�fees,�the�financial�circumstances�of�the�parties,�and�the�good�or�bad�faith�of�either�
party.�The�court�may�not�order�a�retainer�or�counsel�fee�of�a�party�convicted�of�an�attempt�or�

conspiracy�to�murder�the�other�party�to�be�paid�by�the�party�who�was�the�intended�victim�of�the�
attempt�or�conspiracy.�

�
a.In�determining�the�amount�to�be�paid�by�a�parent�for�support�of�the�child�and�the�period�during�
which�the�duty�of�support�is�owed,�the�court�in�those�cases�not�governed�by�court�rule�shall�
consider,�but�not�be�limited�to,�the�following�factors:�
�

(1)Needs�of�the�child ;�
�

(2)Standard�of�living�and�economic�circumstances�of�each�parent;�
�

(3)All�sources�of�income�and�assets�of�each�parent;�
�

(4)Earning�ability�of�each�parent,�including�educational�background,�training,�employment�skills,�
work�experience,�custodial �responsibility�for�children�including�the�cost�of�providing�child�care�
and�the�length�of�time�and�cost�of�each�parent�to�obtain�training�or�experience�for�appropriate�
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employment;�
�
(5)Need�and�capacity�of�the�child�for�education,�including�higher�education;�
�
(6)Age�and�health�of�the�child�and�each�parent;�
�
(7)Income,�assets�and�earning�ability�of�the�child;�
�
(8)Responsibility�of�the�parents�for�the�court-ordered�support�of�others;�

�
(9)Reasonable�debts�and�liabilities�of�each�child�and�parent;�and�
�
(10)�Any�other�factors�the�court�may�deem�relevant.�
�

The�obligation�to�pay�support�for�a�child�who�has�not�been�emancipated�by�the�court�shall�not�
terminate�solely�on�the�basis�of�the�child's�age�if�the�child�suffers�from�a�severe�mental�or�

physical�incapacity�that�causes�the�child�to�be�financially�dependent�on�a�parent.�The�obligation�
to�pay�support�for�that�child�shall�continue�until�the�court�finds�that�the�child�is�relieved�of�the�

incapacity�or�is�no�longer�financially�dependent�on�the�parent.�However,�in�assessing�the�
financial�obligation�of�the�parent,�the�court�shall�consider,�in�addition�to�the�factors�enumerated�

in�this�section,�the�child's�eligibility�for�public�benefits�and�services�for�people�with�disabilities�
and�may�make�such�orders,�including�an�order�involving�the�creation�of�a�trust,�as�are�
necessary�to�promote�the�well-being�of�the�child.�
�
As�used�in�this�section�"severe�mental�or�physical�incapacity"�shall�not�include�a�child's�abuse�
of,�or�addiction�to,�alcohol�or�contro lled�substances.�
�

b.In�all�actions�brought�for�divorce,�dissolution�of�a�civil�union,�divorce�from�bed�and�board,�legal�
separation�from�a�partner�in�a�civil�union�couple�or�nullity�the�court�may�award�one�or�more�of�

the�following�types�of�alimony:�open�durational�alimony;�rehabilitative�alimony;�limited�duration�
alimony�or�reimbursement�alimony� to�either�party.�In�so�doing�the�court�shall�consider,�but�not�

be� limited�to,�the�following�factors:�
�

(1)The�actual�need�and�ability�of�the�parties�to�pay;�
�
(2)The�duration�of�the�marriage�or�civil�union;�
�
(3)The�age,�physical�and�emotional�health�of�the�parties;�

�
(4)The�standard�of�living�established�in�the�marriage�or�civil�union�and�the�likelihood�that�each�

party�can�maintain�a�reasonably�comparable�standard�of�living,�with�neither�party�having�a�
greater�entitlement�to�that�standard�of�living�than�the�other;�

�
(5)The�earning�capacities,�educational�levels,�vocational�skills,�and�employability�of�the�parties;�

�
(6)The�length�of�absence�from�the�job�market�of�the�party�seeking�maintenance;�
�
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(7)The�parental�responsibilities�for�the�children;�
�
(8)The�time�and�expense�necessary�to�acquire�sufficient�education�or�training�to�enable�the�
party�seeking�maintenance�to�find�appropriate�employment,�the�availability�of�the�training�and�
employment,�and�the�opportunity�for�future�acquisitions�of�capital�assets�and�income;�
�
(9)The�history�of�the�financial�or�non-financial�contributions�to�the�marriage�or�civil�union�by�
each�party�including�contributions�to�the�care�and�education�of�the�children�and�interruption�of�
personal�careers�or�educational�opportunities ;�

�
(10)�The�equitable�distribution�of�property�ordered�and�any�payouts�on�equitable�distribution,�
directly�or�indirectly,�out�of�current�income,�to�the�extent�this�consideration�is�reasonable,�just�
and�fair;�
�

(11)�The�income�available�to�either�party�through�investment�of�any�assets�held�by�that�party;�
�

(12)�The�tax�treatment�and�consequences�to�both�parties�of�any�alimony�award,�including�the�
designation�of�all�or�a�portion�of�the�payment�as�a�non-taxable�payment ;�

�
(13)�The�nature,�amount,�and�length�of�pendente�lite�support�paid,�if�any;�and�

�
(14)�Any�other�factors�which�the�court�may�deem�relevant.�
�
In�each�case�where�the�court�is�asked�to�make�an�award�of�alimony,�the�court�shall�consider�
and�assess�evidence�with�respect�to�all�relevant�statutory�factors.�If�the�court�determines�that�
certain�factors�are�more�or�less�relevant�than�others,�the�court�shall�make�specific�written�
findings�of�fact�and�conclusions�of�law�on�the�reasons�why�the�court�reached�that�conclusion.�

No�factor�shall�be�elevated�in�importance�over�any�other�factor�unless�the�court�finds�otherwise,�
in�which�case�the�court�shall�make�specific�written�findings�of�fact�and�conclusions�of�law�in�that�

regard.�
�

When�a�share�of�a�retirement�benefit�is�treated�as�an�asset�for�purposes�of�equitable�
distribution,�the�court�shall�not�consider�income�generated�thereafter�by�that�share�for�purposes�

of�determining�alimony.�
�
c.In�any�case�in�which�there�is�a�request�for�an�award�of�alimony,�the�court�shall�consider�and�
make�specific�findings�on�the�evidence�about�all�of�the�statutory�factors�set�forth�in�subsection�b.�
of�this�section.�

�
For�any�marriage�or�civil�union�less�than�20�years�in�duration,�the�total�duration�of�alimony�shall�

not ,�except�in�exceptional�circumstances,�exceed�the�length�of�the�marriage�or�civil�union.�
Determination�of�the�length�and�amount�of�alimony�shall�be�made�by�the�court�pursuant�to�

consideration�of�all�of�the�statutory� factors�set�forth� in�subsection�b.�of�this�section.�In �addition�to�
those�factors,�the�court�shall�also�consider�the�practical�impact�of�the�parties'�need�for�separate�

residences�and�the�attendant�increase�in�living�expenses�on�the�ability�of�both�parties�to�
maintain�a�standard�of�living�reasonably�comparable�to�the�standard�of�living�established�in�the�
marriage�or�civil�union,�to�which�both�parties�are�entitled,�with�neither�party�having�a�greater�
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ent itlement�thereto.�
�
Exceptional�circumstances�which�may�require�an�adjustment�to�the�duration�of�alimony�include:�
�
(1)The�ages�of�the�parties�at�the�time�of�the�marriage�or�civil�union�and�at�the�time�of�the�
alimony�award;�
�
(2)The�degree�and�duration�of�the�dependency�of�one�party�on�the�other�party�during�the�
marriage�or�civil�union;�

�
(3)Whether�a�spouse�or�partner�has�a�chronic�illness�or�unusual�health�circumstance;�
�
(4)Whether�a�spouse�or�partner�has�given�up�a�career�or�a�career�opportunity�or�otherwise�
supported�the�career�of�the�other�spouse�or�partner;�

�
(5)Whether�a�spouse�or�partner�has�received�a�disproportionate�share�of�equitable�distribution;�

�
(6)The�impact�of�the�marriage�or�civil�union�on�either�party's�ability�to�become�self-supporting,�

including�but�not�limited�to�either�party's�responsibility�as �primary�caretaker�of�a�child;�
�

(7)Tax�considerations�of�either�party;�
�
(8)Any�other�factors�or�circumstances�that�the�court�deems�equitable,�relevant�and�material.�
�
An�award�of�alimony�for�a�limited�duration�may�be�modified�based�either�upon�changed�
circumstances,�or�upon�the�nonoccurrence�of�circumstances�that�the�court�found�would�occur�at�
the�time�of�the�award.�The�court�may�modify�the�amount�of�such�an�award,�but�shall�not�modify�

the�length�of�the�term�except�in�unusual�circumstances.�
�

In�determining�the�length�of�the�term,�the�court�shall�consider�the�length�of�time�it�would�
reasonably�take�for�the�recipient�to�improve�his�or�her�earning�capacity�to�a�level�where�limited�

duration�alimony�is�no�longer�appropriate.�
�

d.Rehabilitative�alimony�shall�be�awarded�based�upon�a�plan�in�which�the�payee�shows�the�
scope�of�rehabilitation,�the�steps�to�be�taken,�and�the�time�frame,�including�a�period�of�
employment�during�which�rehabilitation�will�occur.�An�award�of�rehabilitative�alimony�may�be�
modified�based�either�upon�changed�circumstances,�or�upon�the�nonoccurrence�of�
circumstances�that�the�court�found�would�occur�at�the�time�of�the�rehabilitative�award.�

�
This�section�is�not�intended�to�preclude�a�court�from�modifying�alimony�awards�based�upon�the�

law.�
�

e.Reimbursement�alimony�may�be�awarded�under�circumstances� in�which�one�party�supported�
the�other�through�an�advanced�education,�anticipating�participation�in�the�fruits�of�the�earning�

capacity�generated�by�that�education.�An�award�of�reimbursement�alimony�shall�not �be�modified�
for�any�reason.�
�
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f.�Except�as�provided�in�subsection�i.,�nothing�in�this�section�shall�be�construed�to�limit�the�
court's�authority�to�award�open�durational�alimony,�limited�duration�alimony,�rehabilitative�
alimony�or�reimbursement�alimony, �separately�or�in�any�combination,�as�warranted�by�the�
circumstances�of�the�parties�and�the�nature�of�the�case.�
�
g.In�all�actions�for�divorce�or�dissolution�other�than�those�where�judgment�is�granted�solely�on�
the�ground�of�separation�the�court�may�consider�also�the�proofs�made�in�establishing�such�
ground�in�determining�an�amount�of�alimony�or�maintenance�that�is�fit,�reasonable�and�just.�In�
all�actions�for�divorce,�dissolution�of�civil�union,�divorce�from�bed�and�board,�or�legal�separation�

from�a�partner�in�a� civil�union�couple�where�judgment�is�granted�on�the�ground�of�
institutionalization�for�mental�illness�the�court�may�consider�the�possible�burden�upon�the�
taxpayers�of�the�State�as�well�as�the�ability�of�the�party�to�pay�in�determining�an�amount�of�
maintenance�to�be�awarded.�
�

h.Except�as�provided�in�this�subsection,�in�all�actions�where�a�judgment�of�divorce,�dissolution�
of�civil�union,�divorce�from�bed�and�board�or�legal�separation�from�a�partner�in�a�civil�union�

couple�is�entered�the�court�may�make�such�award�or�awards�to�the�parties,�in�addition�to�
alimony�and�maintenance,�to�effectuate�an�equitable�distribution�of�the�property,�both�real�and�

personal,�which�was�legally�and�beneficially�acquired�by�them�or�either�of�them�during�the�
marriage�or�civil�union.�However,�all�such�property,�real,�personal�or�otherwise,�legally�or�

beneficially�acquired�during�the�marriage�or�civil�union�by�either�party�by�way�of�gift,�devise,�or�
intestate�succession�shall�not�be�subject�to�equitable�distribution,�except�that�interspousal�gifts�
or�gifts�between�partners�in�a�civil�union�couple�shall�be�subject�to�equitable�distribution.�The�
court�may�not�make�an�award�concerning�the�equitable�distribution�of�property�on�behalf�of�a�
party�convicted�of�an�attempt�or�conspiracy�to�murder�the�other�party.�
�
i.No�person�convicted�of�Murder,�N.J.S.2C:11-3;�Manslaughter,�N.J.S.2C:11-4;�Criminal�

Homicide,�N.J.S.2C:11-2;�Aggravated�Assault,�under�subsection�b.�of�N.J.S.2C:12-1;�or�a�
substantially�similar�offense�under�the�laws�of�another�jurisd iction,�may�receive�alimony�if:�(1)�

the�crime�results�in�death�or�serious�bodily�injury,�as�defined�in�subsection�b.�of�N.J.S.2C:11-1,�
to�a�family�member �of�a�divorcing�party;�and�(2)�the�crime�was�committed�after�the�marriage�or�

civil�union.�A�person�conv icted�of�an�attempt�or�conspiracy�to�commit�murder�may�not�receive�
alimony�from�the�person�who�was�the�intended�victim�of�the�attempt�or�conspiracy.�Nothing�in�

this�subsection�shall�be�construed�to�limit�the�authority�of�the�court�to�deny�alimony�for�other �bad�
acts.�
�
As�used�in�this�subsection:�
�

"Family�member"�means�a�spouse,�child,�parent,�sibling,�aunt,�uncle,�niece,�nephew,�first�
cousin,�grandparent,�grandchild,�father-in-law,�mother-in-law,�son-in-law,�daughter -in-law,�

stepparent,�stepchild,�stepbrother,�stepsister,�half�b rother,�or�half�sister,�whether�the�individual�is�
related�by�blood,�marriage�or�civil�union,�or�adoption.�

�
j.Alimony�may�be�modified�or�terminated�upon�the�prospective�or�actual�retirement�of�the�

obligor.�
�
(1)There�shall�be�a�rebuttable�presumption�that�alimony�shall�terminate�upon�the�obligor�spouse�
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or�partner�attaining�full�retirement�age,�except�that�any�arrearages�that�have�accrued�prior�to�the�
termination�date�shall�not�be�vacated�or�annulled.�The�court�may�set�a�different�alimony�
termination�date�for�good�cause�shown�based�on�specific�written�findings�of�fact�and�
conclusions�of�law.�
�
The�rebuttable�presumption�may�be�overcome�if,�upon�consideration�of�the�following�factors�and�
for�good�cause�shown,�the�court�determines�that�alimony�should�continue:�
�
(a)The�ages�of�the�parties�at�the�time�of�the�application�for�retirement;�

�
(b)The�ages�of�the�parties�at�the�time�of�the�marriage�or�civil�union�and�their�ages�at�the�time�of�
ent ry�of�the�alimony�award;�
�
(c)The�degree�and�duration�of�the�economic�dependency�of�the�recipient�upon�the�payor�during�

the�marriage�or�civil�union;�
�

(d)Whether�the�recipient�has�foregone�or�relinquished�or�otherwise�sacrificed�claims,�rights�or�
property�in�exchange�for�a�more�substantial�or�longer�alimony�award;�

�
(e)The�duration�or�amount�of�alimony�already�paid;�

�
(f)The�health�of�the�parties�at�the�time�of�the�retirement�application;�
�
(g)Assets�of�the�parties�at�the�time�of�the�retirement�application;�
�
(h)Whether�the�recipient�has�reached�full�retirement�age�as�defined�in�this�section;�
�

(i)Sources�of�income,�both�earned�and�unearned,�of�the�parties;�
�

(j)The�ability�of�the�recipient�to�have�saved�adequately�for�retirement;�and�
�

(k)Any�other�factors�that�the�court�may�deem�relevant.�
�

If�the�court�determines,�for�good�cause�shown�based�on�specific�written�findings�of�fact�and�
conclusions�of�law,�that�the�presumption�has�been�overcome,�then�the�court�shall�apply�the�
alimony�factors�as�set�forth�in�subsection�b.�of�this�section�to�the�parties'�current�circumstances�
in�order�to�determine�whether�modification�or�termination�of�alimony�is�appropriate.�If�the�obligor�
intends�to�retire�but�has�not�yet�retired,�the�court�shall�establish�the�conditions�under�which�the�

modification�or�termination�of�alimony�will�be�effective.�
�

(2)Where�the�obligor�seeks�to�retire�prior�to�attaining�the�full�retirement�age�as�defined�in�this�
section,�the�obligor�shall�have�the�burden�of�demonstrating�by�a�preponderance�of�the�evidence�

that�the�prospective�or�actual�retirement�is�reasonable�and�made�in�good�faith.�Both�the�
obligor's�application�to�the�court�for�modification�or�termination�of�alimony�and�the�obligee's�

response�to�the�application�shall�be�accompanied�by�current�Case�Information�Statements�or�
other�relevant�documents�as�required�by�the�Rules�of�Court,�as�well�as�the�Case�Information�
Statements�or�other�documents�from�the�date�of�entry�of�the�original�alimony�award�and�from�
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the�date�of�any�subsequent�modification.�
�
In�order�to�determine�whether�the�obligor�has�met�the�burden�of�demonstrat ing�that�the�obligor's�
prospective�or�actual�retirement�is�reasonable�and�made�in�good�faith,�the�court�shall�consider�
the�following�factors:�
�
(a)The�age�and�health�of�the�parties�at�the�time�of�the�application;�
�
(b)The�obligor's�field�of�employment�and�the�generally�accepted�age�of�retirement�for�those�in�

that�field ;�
�
(c)The�age�when�the�obligor�becomes�eligible�for�retirement�at�the�obligor's�place�of�
employment,�including�mandatory�retirement�dates�or�the�dates�upon�which�continued�
employment�would�no�longer�increase�retirement�benefits;�

�
(d)The�obligor's�motives�in�retiring,�including�any�pressures�to�retire�applied�by�the�obligor's�

employer�or�incentive�plans�offered�by�the�obligor's�employer ;�
�

(e)The�reasonable�expectations�of�the�parties�regarding�retirement�during�the�marriage�or�civil�
union�and�at�the�time�of�the�divorce�or�dissolution;�

�
(f)The�ability�of�the�obligor�to�maintain�support�payments�following�retirement,�including�whether�
the�obligor�will�continue�to�be�employed�part-time�or�work�reduced �hours;�
�
(g)The�obligee's�level�of�financial�independence�and�the�financial�impact�of�the�obligor's�
retirement�upon�the�obligee;�and�
�

(h)Any�other�relevant�factors�affecting�the�obligor's�decision�to�retire�and�the�parties'�respect ive�
financial�positions.�

�
If�the�obligor�intends�to�retire�but�has�not�yet�retired,�the�court�shall�establish�the�conditions�

under�which�the�modification�or�termination�of�alimony�will�be�effective.�
�

(3)When�a�retirement�application�is�filed�in�cases�in�which�there�is�an�existing�final�alimony�order�
or�enforceable�written�agreement�established�prior�to�the�effective�date�of�this�act,�the�obligor's�
reaching�full�retirement�age�as�defined�in�this�section�shall�be�deemed�a�good�faith�retirement�
age.�Upon�application�by�the�obligor�to�modify�or�terminate�alimony,�both�the�obligor's�
application�to�the�court�for�modification�or�termination�of�alimony�and�the�obligee's�response�to�

the�application�shall�be�accompanied�by�current�Case�Information�Statements�or�other�relevant�
documents�as�required�by�the�Rules�of�Court,�as�well�as�the�Case�Information�Statements�or�

other�documents�from�the�date�of�entry�of�the�original�alimony�award�and�from�the�date�of�any�
subsequent�modification.�In�making�its�determination,�the�court�shall�consider�the�ability�of�the�

obligee�to�have�saved�adequately�for�retirement�as�well�as�the�following�factors�in�order�to�
determine�whether�the�obligor,�by�a�preponderance�of�the�evidence,�has�demonstrated�that�

modification�or�termination�of�alimony�is�appropriate:�
�
(a)The�age�and�health�of�the�parties�at�the�time�of�the�application ;�
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�
(b)The�obligor's�field�of�employment�and�the�generally�accepted�age�of�retirement�for�those�in�
that�field ;�
�
(c)The�age�when�the�obligor�becomes�eligible�for�retirement�at�the�obligor's�place�of�
employment,�including�mandatory�retirement�dates�or�the�dates�upon�which�continued�
employment�would�no�longer�increase�retirement�benefits;�
�
(d)The�obligor's�motives�in�retiring,�including�any�pressures�to�retire�applied�by�the�obligor's�

employer�or�incentive�plans�offered�by�the�obligor's�employer ;�
�
(e)The�reasonable�expectations�of�the�parties�regarding�retirement�during�the�marriage�or�civil�
union�and�at�the�time�of�the�divorce�or�dissolution;�
�

(f)The�ability�of�the�obligor�to�maintain�support�payments�following�retirement,�including�whether�
the�obligor�will�continue�to�be�employed�part-time�or�work�reduced�hours;�

�
(g)The�obligee's�level�of�financial�independence�and�the�financial�impact�of�the�obligor's�

retirement�upon�the�obligee;�and�
�

(h)Any�other�relevant�factors�affecting�the�parties'� respective�financial�positions.�
�
(4)The�assets�distributed�between�the�parties�at�the�time�of�the�entry�of�a�final�order�of�divorce�
or�dissolution�of�a�civil�union�shall�not�be�considered�by�the�court�for�purposes�of�determining�
the�obligor's�ability�to�pay�alimony�following�retirement.�
�
k.When�a�non-self-employed�party�seeks�modification�of�alimony,�the�court�shall�consider�the�

following�factors:�
�

(1)The�reasons�for�any�loss�of�income;�
�

(2)Under�circumstances�where�there�has�been�a�loss�of�employment,�the�obligor's�documented�
efforts�to�obtain�replacement�employment�or�to�pursue�an�alternative�occupation;�

�
(3)Under�circumstances�where�there�has�been�a�loss�of�employment,�whether�the�obligor�is�
making�a�good�faith�effort�to�find�remunerative�employment�at�any�level�and�in�any�field;�
�
(4)The�income�of�the�obligee;�the�obligee's�circumstances;�and�the�obligee's�reasonable�efforts�

to�obtain�employment�in�view�of�those�circumstances�and�existing�opportunities;�
�

(5)The�impact�of�the�parties'�health�on�their�ability�to�obtain�employment;�
�

(6)Any�severance�compensation�or�award�made�in�connection�with�any�loss�of�employment;�
�

(7)Any�changes�in�the�respective�financial�circumstances�of�the�parties�that�have�occurred�since�
the�date�of�the�order�from�which�modification�is�sought;�
�
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(8)The�reasons�for�any�change�in�either�party's�financial�circumstances�since�the�date�of�the�
order�from�which�modification�is�sought,�including,�but�not�limited�to,�assessment�of�the�extent�to�
which�either�party's�financial�circumstances�at�the�time�of�the�application�are�attributable�to�
enhanced�earnings�or�financial�benefits�received�from�any�source�since�the�date�of�the�order;�
�
(9)Whether�a�temporary�remedy�should�be�fashioned�to�provide�adjustment�of�the�support�
award�from�which�modif ication�is�sought,�and�the�terms�of�any�such�adjustment,�pending�
continuing�employment� investigations�by�the�unemployed�spouse�or�partner;�and�
�

(10)�Any�other�factor�the�court�deems�relevant�to�fairly�and�equitably�decide�the�application.�
�
Under�circumstances�where�the�changed�circumstances�arise�from�the�loss�of�employment,�the�
length�of�time�a�party�has�been�involuntarily�unemployed�or�has�had�an�involuntary�reduction�in�
income�shall�not�be�the�only�factor�considered�by�the�court�when�an�application�is�filed�by�a�non-

self-employed�party�to�reduce�alimony�because�of�involuntary�loss�of�employment.�The�court�
shall�determine�the�application�based�upon�all�of�the�enumerated�factors,�however,�no�

application�shall�be�filed�until�a�party�has�been�unemployed,�or�has�not�been�able�to�return�to�or�
attain�employment�at�prior�income�levels,�or�both,�for�a�period�of�90�days.�The�court�shall�have�

discretion�to�make�any�relief�granted�retroactive�to�the�date�of�the�loss�of�employment�or�
reduction�of�income.�

�
l.When�a�self -employed�party�seeks�modification�of�alimony�because�of�an�involuntary�reduction�
in�income�since�the�date�of�the�order�from�which�modification�is�sought,� then�that�party's�
application�for�relief�must�include�an�analysis�that�sets�forth�the�economic�and�non-economic�
benefits�the�party�receives�from�the�business,�and�which�compares�these�economic�and�non-
economic�benefits�to�those�that�were�in� existence�at�the�time�of�the�entry�of�the�order.�
�

m.When�assessing�a�temporary�remedy,�the�court�may�temporarily�suspend�support,�or�reduce�
support�on�terms;�direct�that�support�be�paid�in�some�amount�from�assets�pending�further�

proceedings;�direct�a�periodic�review;�or�enter�any�other�order�the�court�finds�appropriate�to�
assure�fairness�and�equity�to�both�parties.�

�
n.Alimony�may�be�suspended�or�terminated�if�the�payee�cohabits�with�another�person.�

Cohabitation�involves�a�mutually�supportive,�intimate�personal�relationship�in�which�a�couple�
has�undertaken�duties�and�privileges�that�are�commonly�associated�with�marriage�or�civil�union�
but �does�not�necessarily�maintain�a�single�common�household.�
�
When�assessing�whether�cohabitation�is�occurring,�the�court�shall�consider�the�following:�

�
(1)Intertwined�finances�such�as�joint�bank�accounts�and�other�joint�holdings�or�liabilities;�

�
(2)Sharing�or�joint�responsibility�for�living�expenses;�

�
(3)Recognition�of�the�relationship�in�the�couple's�social�and�family�circle;�

�
(4)Living�together,�the�frequency�of�contact,�the�duration�of�the�relationship,�and�other�indicia�of�
a�mutually�supportive�intimate�personal�relationship;�
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�
(5)Sharing�household�chores;�
�
(6)Whether�the�recipient�of�alimony�has�received�an�enforceable�promise�of�support�from�
another�person�within�the�meaning�of�subsection�h.�of�R.S.25:1-5;�and�
�
(7)All�other�relevant�evidence.�
�
In�evaluating�whether�cohabitation�is�occurring�and�whether�alimony�should�be�suspended�or�

terminated,�the�court�shall�also�consider�the�length�of�the�relationship.�A�court�may�not�find�an�
absence�of�cohabitation�solely�on�grounds�that�the�couple�does�not�live�together�on�a�full-time�
basis.�
�
As�used�in�this�section:�

�
"Full�retirement�age"�shall�mean�the�age�at�which�a�person�is�eligible�to�receive�full�retirement�

for�full�retirement�benefits�under�section�216�of�the�federal�Social�Security�Act�(42�U.S.C.�s.416) .�
�

amended�1971,�c.212,�s.8;�1980,�c.181;�1983,�c.519;�1988,�c.153,�s,3;�1997,�c.302;�1999,�
c.199,�s.1;�2005,�c.171,�s.1;�2006,�c.103,�s.78;�2009,�c.43,�s.1;�2014,�c.42.�
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2A:34-23.1�Equitable�distribution�criteria.�
�
4.In�making�an�equitable�distribution�of�property,�the�court�shall�consider,�but�not�be�limited�to,�
the�following�factors:�
�
a.The�duration�of�the�marriage�or�civil�union;�
�
b.The�age�and�physical�and�emotional�health�of�the�parties;�
�

c.The�income�or�property�brought�to�the�marriage�or�civil�union�by�each�party;�
�
d.The�standard�of�living�established�during�the�marriage�or�civil�union;�
�
e.Any�written�agreement�made�by�the�parties�before�or�during�the�marriage�or�civil�union�

concerning�an�arrangement�of�property�distribution;�
�

f.The�economic�circumstances�of�each�party�at�the�time�the�division�of�property�becomes�
effective;�

�
g.The�income�and�earning�capacity�of�each�party,�including�educational�background,�training,�

employment�skills,�work�experience,�length�of�absence�from�the�job�market,�custodial�
responsibilities�for�children,�and�the�time�and�expense�necessary�to�acquire�sufficient�education�
or�training�to�enable�the�party�to�become�self -supporting�at�a�standard�of�living�reasonably�
comparable�to�that�enjoyed�during�the�marriage�or�civil�union;�
�
h.The�contribution�by�each�party�to� the�education,�training�or�earning�power�of�the�other;�
�

i.The�contribution�of�each�party�to�the�acquisition,�dissipation,�preservation,�depreciation�or�
appreciation�in�the�amount�or�value�of�the�marital�property,�or�the�property�acquired�during�the�

civil�union�as�well�as�the�contribution�of�a�party�as�a�homemaker ;�
�

j.The�tax�consequences�of� the�proposed�distribution�to�each�party;�
�

k.The�present�value�of�the�property;�
�
l.The�need�of�a �parent�who�has�physical�custody�of�a�child�to�own�or�occupy�the�marital�
residence�or�residence�shared�by�the�partners�in�a�civil�union�couple�and�to�use�or�own�the�
household�effects;�

�
m.The�debts�and�liabilities�of�the�parties;�

�
n.The�need�for�creation,�now�or�in�the�future,�of�a�trust�fund�to�secure�reasonably�foreseeable�

medical�or�educational�costs�for�a�spouse,�partner�in�a�civil�union�couple�or�children;�
�

o.The�extent�to�which�a�party�deferred�achieving�their�career�goals;�and�
�
p.Any�other�factors�which�the�court�may�deem�relevant.�
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�
In�every�case,�except�cases�where�the�court�does�not�make�an�award�concerning�the�equitable�
distribution�of�property�pursuant�to�subsection�h.�of�N.J.S.2A:34-23,�the�court�shall�make�
specific�f indings�of�fact�on�the�evidence�relevant�to�all�issues�pertaining�to�asset�eligibil ity�or�
ineligibility,�asset�valuation,�and�equitable�distribution,�including�specifically,�but�not�limited�to,�
the�factors�set�forth�in�this�section.�
�
It�shall�be�a�rebuttable�presumption�that�each�party�made�a�substantial�financial�or�nonfinancial�
contribution�to�the�acquisition�of�income�and�property�while�the�party�was�married.�

�
L.1988,�c.153,�s.4;�amended�1997,�c.407;�2006,�c.103,�s.80;�2009,�c.43,�s.2.�
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�

�
�
Lerner�v.�Laufer,�359�N.J.�Super.�201�(App.�Div.�2003)�
�
Question�Presented:� Can� an� attorney� reviewing� a� mediated� agreement� limit� the� scope� of�

engagement �specifically�to�exclude�discovery,�valuation�and�advice�as�to�whether�the�agreement�
is�fair�and�equitable�and�should �be�signed?�
�
Facts:� Parties�to�a�divorce�attended�mediation�with�an�attorney,�who�prepared�a�comprehensive�
PSA�and�provided�the�wife�with�a�list�of�attorneys�to�consult�with�before�sign ing�the�agreement.��
One�of� those� lawyers�was�William�Laufer.��The�mediator�sent�Laufer� a�copy�of�the�PSA.�� Laufer�
spoke�with�the� wife�by�phone�and�met�with�her�on�February�2,�1994.� �At�their�meeting,�he�gave�

her�a�2-page�letter� setting�forth� the�limited� scope�of�his� representation.�� The� letter� confirmed�
that� he� would� review� the� PSA,� and� that� there� would� be� no� formal� discovery,� he� had� no�
information�as�to�the�values �of�assets,� and�he�was� not� in�a�position�to�advise �her�whether� the�
agreement�was�fair�on�the�issues�of�equitable�distribution,�alimony�or�child�support,�or�to�advise�
whe ther�she�should�sign�it.��

�
Laufer’s�letter�further�noted�that�he�had�discus sed� the�PSA�with�the�wife,�that�she�represented �

that�she�was�satisfied�with�it�and�thought�it�a�fair�compromise�of �the� issues.��Laufer�noted�in�the�
letter�that�he�was�satisfied�that�the�wife�understood�the�agreement,�that�she�felt�it�was�fair�and�
that�she�believed�the�settlement�would�allow�her� to�main tain�“a�respectable�lifestyle.”�
�
Laufer’s�letter�further�confirmed�that�the�wife�was�accepting�his�services�based�on�the�terms�set�

fo rth�in�the�letter�and�that�she�would� not�assert�any�claim�against�him�based�on�negotiations�or�
execution�of�the�PSA.�

�
The�wife�signed�the�letter,�and�then�she�and�Laufer�reviewed�and�discussed�each�term�of�the�PSA,�
as�well�as� the�question�of�the�value�of�the�parties’�interest�in�a�valuable�private�company.��Laufer�

suggested �minor�modifications�to� the�PSA,� some�of� which�were� incorporated.��His� comments�
were�not� intended� to� renegot iate� the� agreement;� rather,�he� made� suggestions� to� make� the�

agreement�more�clear�and�concise.��At�a�4-way�conference�the�parties�executed�the�PSA.�
�
Five�days� later,�Laufer’s�office�issued�a�standard�retainer�letter�to�the�wife,�includi ng�boiler�plate�
language� that� he� anticipated� the� services �to�be�provided�would� involve� legal� research,�factual�
investigation�regarding�assets,� income,�financial�needs,�and�other�matters.��It�further�indicated�

that�the�wife�would�“have�the�benefit�of�my�advice�and�my�prediction�of�the�likely�results�i f�the�
matter�were�not� settled.”�
�
At�the�uncontested�divorce�hearing�on�April�11,�1994,�the�wife�testified�that�the�PSA�was�largely�
the�result�of�mediation,�and�she�confi rmed�that�Laufer�was�not�involved�in�d iscovery�proceedings,�
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that�he�had�given�her �the�letter ,�that�she�waived� appraisals�on�real�estate�and�business�interests�
and�relied�on�representations�by�her�husband�and�the�mediator�in�entering�into�the�PSA. �
�

The�PSA�specifically�noted�that� the�parties�were�aware� that� the�company�in�which�they�held�an�
interest�was�contemplating�an�I.P.O.,�likely�to�increase�the�value�of�their�stock�many�times�over. ��
When,� two�months�after�entry�of�final�judgment�the�wife�learned�that�the�business�was�goi ng�to�
proceed� with� an� I.P.O,� she� hired� new� counsel� and� sought� to� vacate� the� divorce� judgment,�
claiming�that,�during�mediation,�representations�had �been �made�to�her�that�a �d ecision�had�been�

made�that�the�company�would�not�go�public.��The�court�vacated�the�judgment�and�dismissed�the�
complaint,�but �not�on�these�grounds;�rather,�the�judge�found�the�parties�had�lied�about�the�cause�
of�action�for�divorce.�
�
The�parties�again�engaged� in�mediation�and�negotiated�a�second�amended�PSA.��The�divorce�was�
re-filed�and� the�parties�appeared� for �a� second�uncontested�divorce�in�1999.�
��

Thereafter,�the�wife�filed�a�malpractice�action,�allegi ng� Laufer� had�engaged� in�negotiations�on�
her�behalf�and�had�drafted�provisions �detrimental�to�her�interests.��She�al leged�that,�as�a�result�
of�h is�representation,� she�had�entered� into�an�unfair� agreement.�� She� alleged�that�her� lawyers�
had�failed�to�conduc t�appropriate�discovery�or�retain�experts�to�value�assets,�had�been�negligent�
in�the�negotiation�and�preparation�of�the�PSA�and�fa iled�t o�determine�appropriate�alimony�and�

equ itable�distribution.�
�

The�tri al�judge�dismissed�her�malpractice�complaint,�finding�no�basis�to�permit�the�wife�to�agree�
to�a�limitation� on�th e�scope�of�his� representati on,�subsequently� affirm� her�understanding� and�
agreement�to� that�l imitation�under�oath,�and�then�seek�to�collect�against�her�lawyers�because�
she�settled�for�less�than�half�of�the�marital�estate.�
�

The�wife� appealed,�arguing�that�Laufer�had�a�duty�to�perform�the�duties�usually�expected�of�a�
matrimonial� lawyer,� and� that� his� letter� did� not�constitute� a� limitation� on� the� scope� of� his�

representation.� � Laufer� argued� that� RPC� 1.2(c)� allows� an� attorney� to� limit� the� scope� of�
representation� “if� the�client�consen ts�after� consulta tion.”�He� furthe r�urged� that� the�wife�was�
es topped�from�claiming�the�PSA�was�unfai r�because�she�had�testified�at�the�uncontested�hearing�

that�she�knew�she�had�the�right�to�a�trial�and�she�specifically�waived�t hat�right.�
�

Held:�
�
1.� There�is�no�breach�of�the�standard�of�care�when�a�c lient�signs�a�“prec isely�drafted�consent �
agreement�to�limit�the�scope�of�representation”�that�excludes�spe cified�services�that�the�attorney�
might�otherwise�perform�for�a�matrimonia l�cl ient.��The �Appellate�panel�was�satisfied�that�Laufer’s�

letter�was� “unmistakable”� in�making�clear�t hat� Laufer� neither�would�perform�the� services � as�
specified� in�the�letter�nor �opine�on�whether�the� agreement�was�fair�or�whether�the�wife�should�
sign�it.�
�
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2.� Laufer’s�efforts�in�negotiating�and�suggesting�modifications�to�the�PSA�neither�invalidated�
the�limitations� on�his�representation,�nor�make�him�liable�as�though�no�limitations�existed,�nor�
changed�the�wife’s�expectation�of�the�services�he�would�perform.��

�
3.� The�decision� is� limited� to�the�facts� presented� in�this�case.��The� wife� had�not�raised�any�
issues� regarding�her�competence,�her� knowledge�of�the�parties’� finances,�her �voluntariness� in�
submitting�to�mediation,�or�her�request�that�the�court�approve�the�PSA.��The�wife�had�not�alleged�
that�she�was �a�victim�of�domestic�violence,� that� the�PSA� violated�any�law�or�public�policy,�that�

the�children’s �best�interests�were�offended�or�that�the�agreement�fostered�non-disclosure�to�any�
taxing�authorities.�
�
4.� The�wife�was�not�entitled�to�damages .� �She�had�an�opportunity�in�1999�to�request�a�full�
review�of�the�1994�proceedings.��In�opting�not�to�pursue�that,�she�could�not�show�any�damages�
she�suffered�as�a�result�of �the�first�PSA.�
�

�
Note:� The�court�criticized�Laufer’s�conduct�in�two�respects:��1)�his�letter�violated�RPC�1.8(h)�in�
providing�that�the�wife�could�not� sure�him� for�malpractice;�and�2)�he�should�not� have�sent� her�
the�standard�retainer,�which�conflicted�with�his�February�2,�1994�letter,�even�though�the�wife�did�
not�argue�that�she�believed� the�retainer�letter�changed�the�agreed-upon�scope�of�representation�

outlined�in�the�February�2�letter.�
�

The�Appe llat e�Division�further�suggested�that,�when�a�mediated�agreement�is�incorporated� into�
a�final� judgment,�any� limitation�to�the�scope�of�represent ation�should�be� fully� disclosed� to�the�
court,�and�if� the�court�requests,�a�copy�of�the�signed�retainer�agreement�should� be�provided�to�
the�court�for�review.�
� �
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Lehr�v.�Afflitto,�382�N.J.�Super.�376�(App.�Div.�2006)�
�
Questions�presen ted:��

�
1.� Did�part ies�to�mediation�reach�a�binding� agreement �in�the�mediation�process?�
�
2.� Had�parties�to�mediation�expressly �waived�confidentiality�so�as �to�permit�the�mediator�to�
testify�at�a�hearing�addressing�whether�or �not�an�enforceable�agreement�had�been�reached?�

�
Facts:� Divorcing�parties� attended�mediation � pursuant� to� the� post-MESP� Economic�Mediation�
Pilot�Program.� �After�three�sessions,�the�mediato r�sent�a� letter� stating�that�most�of�the�issues�
were� resolved,� out lined� the� terms� the� parties�had� agreed� on,� and� noted� that� defendant’s�
attorney�would�prepare�a�PSA.��As�to�the�remaining�issues�to�be�settled,�the�mediator�made�some�
recommendations.�
�

Plaintiff’s�counsel�advised�the�court�of �the� settlement ,�indicating� an�MOU�was�in� process�after�
which�a�PSA�would �be�prepared,�and�requesting�an�uncontested�hearing�date.��Plaintiff’s�counsel�
wrote�to�defendant’s�counsel�confirming�that�the�nex t�court�date,�originally� to�be�a�conference,�
would� be� reschedul ed� to� an�uncontested� hearing� later� that� month.� � Shortly� thereaf ter,� the�
defendant’s �attorney� sent� a� letter�to�the�plaintiff’s�attorney�advising� that� the�terms�were� not�

agreed.��P laintiff’s�attorney�then�wrote�again�to�the�Court�to�report�the�defendant’s�position,�and�
noting�that�the�plaintiff�was�not�willing�to�return�to�mediation.�

�
At� the�next�court�date,�the�defendant’s� counsel�requested� a�Harrington � hearing� to�determine�
whe ther�an�agreement �had,�in�fact,�been�made.�(See�Harrington� v.�Harrington,�281�N.J.�Super.�39�
(App.�Div.),�certif.�denied,�142�N.J.�455�(1995)).�� The�trial� judge�den ied�this�request,�allowed�t he�
plaintiff�to�testify�as�to�the� terms�of�the�MOU,�and�entered�final� judgment�incorporating�those�

terms.�
�

The�defendant�appealed,�arguing�that�a)�the�trial�court�erred�in�ruling�that�the�mediator’s�letter�
constituted� an� enforceable� agreement;� b)� the� judge� improper ly� denied� the� request� for� a�
Harrington� hearing� and� c)� public� policy� considerations� critical� to� the� mediation� process�

prohibited�enforcement�of�the�all eged�agreement.��The�Appellate�Division�remanded�the�case�for�
a�Harrington�hearing�to�determine�whether�agreement�had�been�reached.��The�Court,� however,�

did�not�address�the�confidentiality�question.�
�
On� remand�at� the�Harrington�hearing, �the�plaintiff’s�counsel�called� the�mediator� as�a�witness.��
The�mediator�testi fied�that�his�let ter�did�not�constitute�a�settled�agreement,�that �he�had�advised�
the�parties�initially�that�there�would�be�no �agreement�without�a�writing�signed�by�both�of�them,�

and� that�there�were�three�significant�financial�issues�on� �which�no�preliminary�agreement�had�
been�reached.��Nonetheless,�the�trial�judge�found�there�was�a�binding�a greement.��

��
The�defendant�appealed�again,�arguing�that�a)�the�trial�judge�er red�in�affirming�the�judgment�of �
divorce,�b)�he�should�not�be�bound�by�the�mediator ’s�letter�which�did�no�more�than�set�fo rth�the�
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parties’�preliminar y�understanding;�and�c)�the�court�erred�in�finding�there�had�been�a�meeting�of�
the�minds�and�in�incorporating�the�terms�in�the�mediator’s�letter�into�a�final�judgment.�
�

Held:� The�Appellate�panel�agreed�with�the�defendant�and�reversed,�noting�there�was�no�waiver�
of � R.1:40-4(c),�which� prohibits�a �mediator� from� participating� in� a� subsequent�hearing� of� the�
mediated�matter.� �The�Court�was�troubled�b y�the�fact� that�the�medi ator�had�been� subpoenaed �
and�had� testif ied� in� light� of� the�confidentiality� accorded� to� mediation� communications.� �The�
mediator�had�informed�the�part ies�at �each�mediation�session�that�the�meetings�were�confidential�

and�“without�prejud ice,�that�no�Court�will�know�what�went�on�in�this�med iation,�until�there’s�a�
written,�s igned�agreement.”��The�NJ�Court�Rules,�at�R.1:40-4(b)�state�that�mediation�proceedings�
are�confidentia l�unless� otherwise� agreed� by� the� parties.� � Appendix�XIX� of� the�NJ� Court�Rules�
describing�the�guidelines�for�the�post-MESP�pilot�program�specifically�states�that�R.1:40�governs�
the�mediation�under�that� pro gram.���R.�1:40-4(c)�provides�that,�except�as�otherwise�provided�by�
the�Court�Rules,�“no�disclosure�made�by�a�party�dur ing�mediation�shall�be�admitted�as�evidence�
against�that�party”�in�a�court�proceeding....(and)�[n]o�mediator�may �participate�in�any�subsequent�

hearing� or�trial�of�the�mediated� matter�of�appear� as �witness�or�counsel� for�any�person� in� the�
same�or�any�related�matter.”�
�
While�the� case� was�pending,�NJ�enacted�the�Uniform�Mediation�Act�(“UMA”)�N.J.S.A.�2A:23C -1�
to�-13.��The�UMA�pro vides �a�privilege �for�parties,�third�party�participants,�and�mediators�to�refuse�

to�disclose�–�and�prevent�others�from�disclosing �--�mediation�communications,�unless�al l�agree�in�
writing�to�a�waiver�or�a�court�finds�that�the�need�for�the�information�substantially�outweighs�the�

need�to�protect�the�privileged�communications.�Although�the�UMA�was�not�the�law�at�the�time�
of�the�hearing,�the�Appellate�Court�found�that�the�principles�of �the�UMA�apply�to�R.�1:40,�which�
was� in�effect�at�the�time.��The�communications�were�privileged�and�there�was�no�waiver�of�that�
privilege.� �Moreover,� the�Court� held� that� “the�need� for� [the� mediator’s]� testimony� did� not�
substantially�outweigh�the�private�and�public� interests� in�protecting�confidentiality”�and�ruled�

that�the�mediator�should�not�have�been�permitted�to�testify.�
�

On�other�grounds,�the�Court�held�that�the�agreement �could� not�be�enforced� because�the� three�
unresolved� financial�issues� involving�obligations�for� college,� child� support,�and�inter im�marital�
expenses�were�interrelated�with�the�issues�on�which�the�parties�had�agreed,� and�there�was�no�

mechanism�for�resolvin g�them.��The�Court �found�that�it �would�not�be�possible�to�fully�implement�
the�alleged�agreement�without�resolving�those�issues.��

� �
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�
State�v.�Williams,�184�N.J.�432�(2005).�
�

Question�Presented:��May�a�mediator�appointed�by�a�municipal�court�under�R.1:40-4�testify�in�a�
subsequent�criminal�proceeding�as�to�statements�made�by�a �participant�in�mediation.�
�
Facts:� Williams�w as�arrested� after� an� argument� that�escalated� into� a� physical� fight�w ith�his�
brother-in-l aw.� �Williams� filed� charges�against�the� brother-in-law�for�harassment�in�Municipal�

Court.� ��The�court�appointed�a�mediator�to�resolve�the�dispute.��Mediation�was�not�successful.���
�
Meanwhi le,� Williams� was� indicted� for� aggravated� assault� and� two� charges� of � weapons�
possession.�� At�t rial,�he� claimed� self-defense� and� sought� to� have�the� mediator� testify� in� his�
defense�that�the� brother-in-law�had�attempted�to�strike�him�with�a�shovel.��Outside�of�the�jury’s�
hearing,� the� judge � heard� the� mediator’s� testimony,� indicating� that� the� brother-in-law� had�
confessed�to�“wielding”�a�shovel�at�Williams.�The�judge,�however,�excluded�the�testimony�under�

R.1:40-4(c).��Williams�was�convicted.�
�
On�appeal,�the�Appellate�Division�upheld�the�exclus ion�of�the�mediator’s�testimony�and�affirmed�
the�conviction.�The�Supreme�Court�granted�Williams’�petition�for�certification�on�one�issue:��was�
the� mediator’s� testimony� admissib le?� � Williams� urged� 1)� the� mediator’s� testimony� could�

exculpate�him,�2)�the�trial�court�had�deprived�him�of�his�right�to�present�his�defense,�-�specifically�
the�mediator’s�testimony�as� substantive�evidence� that�his�brother-in-law�had�the�shovel;�and�3)�

boost�his�own�credi bility�as�a�prior�consistent�statement ;�4)�interfered �with�his�ability�to�impeach�
the�Stat e’s�witnessses�who�testified�that�the�brother -in-law�had�not�charged�at�Wi lliam�with�the�
shovel��
�
The� Court� relied� on� R.1:40-4(c),� which� provides� that� no � mediator� may� participate� in� any�

subsequent� hearing� or� trial� of� the� mediated� matter� or� appear� as� witness� or� counsel� for� any�
person�in�the�same� or�any�related�matter.��Clearly,�the�mediator�here�would�be�ca lled�to�appear�

as�a�witness,�and� the�criminal� trial�was�related� to� the�mun icipal� court�proceedings,� stemming�
from�the�same�incident.�
�

Williams,�however,�requested�relaxation �of�the�rule. ��Th e�ensuing�analysis�required�examination �
of �the�14th�amendment�guarantee�of�a� right�to�a�fair�trial,�and� the�6th�amendment�guarantees�

that� a� defendant� must� be� confronted� with� the� witnesses� against�him� and� have� compulsory�
process� to� secure� testimony.�� These� rights� together� guarantee� a� meaningful�opportunity� to�
present�a�complete�defense.��Id.�at�443.���
�
Held:� There� was� an� insufficient� basis� to� overcome� the� mediation� communication� privilege.��

Al though�the�UMA�was�not�in�effect�at�the�time�of�trial,�the�Court�found�that�the�princ iples�of�the�
UMA�were�an�appropriate�analytical�framework�to�determine�whether�Williams�could�overcome�
the� mediator’s�privilege� aga inst�t estifying.� � It� was� his� burden� to� show� that� the� need� for� the�
ev idence� substantially� outweighed� the� priv ilege,� and� that� the� evidence� was� not� otherwise�
available. ���
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�
The�Court�cited�several�public�policy�concerns .��For�one,�mediation�communications�are�made�by�
parties�without�the�expectation�that�will�be�binding.� �For�another,�courts� do�not�want�to�allow�

mediation�to �serve�as�“a�fact-finding�expedition.”��Further,�the�appearance�of�mediator�neutrality�
is�critical�and�courts�should�be�wary�of�mediator�testimony�which�will�inevitably�be�regarded�as�
favoring� one�side�or�the�other.�� �For�these�reasons,�there�is�a�substantial� interest�in�protecting�
mediation�confidentiality.��Thus,�the� inqui ry�to�be�made�was �whether�this�mediator’s�testimony�
was� necessary�to� a�fair�trial�for�the�defendant.�

�
The� Court� found� that � the� mediator’s� testimony� was� not� necessary.� � His� description� of� the�
mediation�session�demon strated�chaos,�raised�voices� and�little�knowledge�of�what�happened�in�
the� fight.�� �The�Court�noted�a�number�of�other�facts�af fecting�its� assessment�of�the�mediato r’s�
credibility:��He�was�a�neighbor �of� Williams’�mother;�Williams’�defense�attorney�had�conferred�
outside�the�court room�with�the�mediator;�his�testimony�did�not�corroborate�Williams’�vers ion�of�
the� fight;�and� the� defendant’s� counsel� had� induced� the�mediator’s� breach� of� confident ia lity �

without� f irst� seeking� the� court’s � approval.� � All� in�a ll,� the� Court� found� that� the� mediator’s�
testimony�“was�not�sufficient ly�probative”�to�outweigh�preservation�of�the�mediation�privilege.�
�
The�Court�also�ana lyzed�whether�the�evidence�offered�by�the�mediator�was�otherw ise �available.��
Both�parties� had� the�opportunity �to�present�evidence� bearing� on� the� self-defense�assertion.��

There�were�eye� witnesses�who� testified�and�were� cross-examined.�Moreover,� the�defendant�
himsel f�was�able�to�testify�as�to�what�his�brother-in-law�said�in�mediation.�

��
�
DISSENT:��Although�other�witnesses�could�testify�as�to�statements�made�by�the�brother-in-law,�
only�the�mediator�was�impartial�and�so ,� in�that�respect,� the� information�he� could�provide�was�
not�otherwise�available,�nor�was� it�cumulative.��Further,�the�dissent�expressed�its�belief� that�the�

Court�had�overstepped�its�bounds�when�stating�that�the�mediator’s�testimony�lacked�reliability�
or�trustworthiness .�

�
�
�

� �

219�



Addesa �v�Addesa,�392�N.J .�Super.�58�(App.�Div.�2007).�
�
�Question�Pr esented:�Was�it �appropriate�for�the�trial�judge�to�order�a�plenar y�hearing�regarding�

a�PSA�that�resulted�from�mediation,�even�though�an�order�requiring�the�mediator�to�appear�for�
deposition�and�produce�his�file�was�not�appropriate?�
�
Facts:� After�mediation,�parties�entered� into �a�PSA�and�judgment�of�divorce�was�entered.��The�
wife �sought�to�vacate�the�judgment,�set�aside�the�PSA�on�the�ground�that�it�was�unconscionable,�

and�have�an�evidentiary�hear ing.��The�trial �court�ordered�the�mediator�to �appear�for�deposition�
and�produce�his�file.��The�judge�granted�the�motion,�vacated�the�judgment�and�ordered�a�plenary�
hearing.� �A�differ ent�judge�conducted�the�h earing .� �Judge�Farber�determined� that� it�had�been�
improper�for�the�fi rst�judge�to� require�the�mediator’s�testimony�and�file, �and�determined �that,�
after�conducting�the �hearing,�the�agreement�was�unconscionable�and�there�wa s�sufficient�basis�
to�vacate�the� judgment�and�set�aside�the�PSA.�
�

Held:� The�Appel late�Division�agreed.��It�was�inappropriate�to�order�the�mediator�to�testify�and�
produce�his� file.� � The� panel�noted� that,� prior� to� the� mediator’s�deposition� the�trial� judge�had�
separate�access�to�virtually�all�of� the�documents�subsequently�provided�by�the�mediator.�� As�to�
the�merits�of�the�case,� there�was�sufficient�basis� to�order�a�hearing.��The�parties’�certifications�
raised� issues� of�fact� as� to� the� wife’s�knowledge� and� receipt� of�information,� as� well� as� to�the�

unconscionabi lity�of�the�PSA .��The�wife�had�been�led�to�believe�assets�were�worth�substantially�
less�than�their�true�value,�and�she�accepted�representat ions�by�the�husband,�which �she�was�told�

were�complete� and� candid.� � In�the� PSA,� the�parties�specifically� stated�that�the� agreement �was�
based�on�full�and�fair�disclosure�of�the�value�of �the�assets.�
�
The�Court�noted�that�there�is�no�basis�to�treat�a�voluntary�mediation�agreement�differently�than�
a� negotiated� PSA.� � Agreements� reached� in� either � process� may� be� reformed� based� on�

unconscionabi lity,�fraud,� or�mistake�and�concealment.� �As �the�Court�stated,�“there�may�be �more�
reason� to�apply�the� principle�[to�me diated�agreements]�since�the�mediator�has�no�authority� to�

compel� disclosure� and� the� process� is� dependent� upon� the� candor� and�forthrightness� of� the�
parties.”�
� �
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Willingboro�Mall,�Ltd.�v.�240/242�Franklin�Avenue,�LLC,�215�N.J.�242�(2013).���

Questions�Presented:��

1)� Does�R.� 1:40-4(i)�require�that�a�settlement� agr eement� reached�in�mediation�be�reduced�
to�writing�and�signed�at�the�time�of�the�mediation,�or�will �an�oral �settlement�be�enforced?�

2)� Did�the�parties’�conduct�constitute�a�waiver�of�the�mediation-communication�privilege?�

Facts:� In� 2005,� Willingboro� Mall ,� LTD� sold� property� to� 240/242� Franklin� Avenue,� LLC.��

Willingboro�later�f iled�a�mortgage�foreclosure�acti on�on�the�property�and�the�trial�judge�ordered�
the�parties�to�non-binding �mediation.��Counsel�for�the�parties�appeared�at�mediation,�along�with�
Willingboro’s�manager.��During�the�mediation,� there�was�an�oral�offer�and�acceptance,�but�the�
terms�of�settlement�were�not�reduced�to �writing�during�the�mediation�session.�

Three�days�later,�Franklin�advised� the�judge�the�matter�was�settled,�setting�forth�the�terms�of�
settlement.��In�a�separate� letter,�Franklin�confirmed�it�was�holding� the�agreed�upon�amount�to�

fund�the�settlement,�advised �he�had�executed�a�release,�and�represented�the�monies�would�be �
disbursed�when�W illingboro�filed�a�stipulation�of�dismissal�in�the�foreclosure�action�and�delivered�
a�discharge�of�the�mortgage.��Franklin�then�filed�a�motion�to�enforce�the�settlement,�attaching�
certifications�from�its�attorney�and�the�mediator.��Those�certifica tions�included�communications�
made� during� the� mediat ion.� � Willingboro� requested� an� evidentiary� hearing� and� a� period�of�

discovery,�which�the�court�granted.�

The�par ties�agreed�to�waive�any�confidentiality� issues�in�connection�with� the�mediation,�and�to�
allow�testimony�for�purposes�of�the�motion�to�enforce�the�settlement�agreement,�but�not�for�
purposes�of�the�underlying�foreclosure�action.�

After� discover y� and� four� days� of� hea rings,� Willingboro� moved� to�expunge�all� confidential�

communications�disclosed�in�the�process,�based�on�the�privileges�set�forth�under�the�UMA�and�
R.1:40-4.� � The� judge� ruled� that� Willingboro� had� waived� the� privilege� and� found� that� an�

enforceable�agreement�had�been�reached�as �a�result�of�the�mediation�process,�even�though�the�
terms�were�not�reduced�to�a�formal�writing�at�the�session. �

On�appeal,�the�Appellate�Division�affirmed,�and�uphe ld�the �oral �agreement,�finding�that�plaintiff�
had� waived� the� mediation� communication� privilege,� both� expressly� and� by� itself� disclosing�

privileged� communications� from� the� mediation.� � See� Willingboro� Mall� v.� 240-242� Franklin�
Avenue,�421�N.J.�Super.�445�(App.�Div.�2011).�Before�Judges�Cuff,�Simonelli�and�Fa sciale .� �Opinion�

by�Cuff,�P.J.A.D.�

Held:� A�unanimous�Court�affirmed�the �Appellate�Division�decision.���

1)� Under�R.�1:40-4(i),�agreements�reached�in�mediation�must�be�in�writing�to�be�enforceable.���
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2)� The�parties’�conduct�constituted�waivers�of �the�mediation�communication�privilege.�

Thus,�even�without�a�signed�writing,�the�Court�upheld�the�agreement�because�a)�Willingboro�did�
not�seek�to�bar�enforcement�of�the�settlement�based �on�lack�of�a�signed�agreement,�and�b)�both�
parties� effectively� waived� confidentiality.� � The� mediator� had� breached� confidentiality� by�
indicating�not�only�that�the�parties�had�reached�settlement,�but �by�validating�the�terms�set�forth�
in�Franklin’s�letter�without�Willingboro’s�consent.��Willingboro,�however�failed�to�timely�move�to�
strike�or� suppress� those�disclosures,� and�instead� itself�disclosed�confidential�communications.��
Willingboro� was� therefore� effectively� estopped� from� arguing� that� the� privilege� had� been�
breached.�

As�a�general�rule�for�future�cases,�agreements�reached�in�mediation�must�be�reduced� to�writing�
before�the�mediation�comes�to�a�close�in�order�to�be�enforceable.��Further,�any�party �seeking�to�
invoke�a�privilege�must�do�so�in�a�timely �way.�

A�party�who�itself�discloses�privilege�communications�“cannot�later� complain�tat�it�has� lost�the�
benefit�of�the�privilege�it�has�breached.”�

� �
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Minkowitz�v.�Israeli,�433�N.J.� Super.�111�(App.�Div.�2013)�

�
Questions�Presented:���
�
� 1.� Can�an�arbitrator�resume�the�role�as�arbitrator�afte r�mediating�a�dispute�between�the�
same�parties?��
�
� 2.� Can�parties �who�have�contracted�to�submit�their�dispute�to�binding�arbitration�change�
the� process�to� mediation� with� the� same� person� acting� first� as� arbitrator� and� then� as� mediator,�
resulting�in�an�enforceable�settlement�agreement?��
�
Facts:� Divorcing�parties�agreed�to�submit�their�issues�to�binding�arbitration.��They�met�with�the�

arbitrator ,�but� before�hearings� started,� they�decided� to� engage� in�settlement�discussion� and�
mediation�with�the�arbitrator,�to�narrow�the�issues�for�trial.��In�this�process,�they�reached�a�series�
of� agreements,� which� were� incorporated� into� the� arbitration.�� After� mediation� negotiations�
broke� down,�the�a rbitration�process�resumed.� �The�plaintiff�sought�to�set�aside�the�agreements�
reached� in� the�process� and� to�remove� the� arbi trator� from� the�case,� claiming� the�arbitrator�

exceeded� his� powers� by� acting� as� a� mediator� and� then� reverting� back� to� the� role�of�
arbitrator .��The�defendant�sought�to�affirm�the�parties’�agreements�and�have�them�confirmed�as�
an�arbitration�award.�
�
Held:� Under�the�Uniform�Mediation�Act,�N.J.S.A.�2A:23C-1�to�-13 ,�an�arbitrator�may�not�assume�the�
role� of� mediator�and� thereafter� serve�as� arbitrator� unless� there� is � an�express� agreement �by� the�
pa rties.� � � When� an�arbitrator� first� acts� as� arbitrator� and� then� serves� as�mediator,� the� resulting�

settlement�agreements�will�be�enforceable. ��
�
Not� so,� however,� when� a� mediator� changes� roles� and� subsequently� assumes� the� role� of�
arbitrator ,� unless� the� parties� contract� to� the� contrary.� � The� Court� upheld� the� arbitration�
agreements�reached �prior �to�the�mediation,�as�well�as�the�agreements�reached�in�mediation.��All�

arbitration�awards�made�after�arbitration�resumed�after�mediation,�however,�were�vacated,�and�
a�new�arbitrator�would�be�appointed�for�any�further�arbitration�proceedings.�

�
The�Court�distinguished�between�arbi tration�as�an�“evaluative�process” �which�is�governed�by�the�
law� on� arbitrat ion,� in� which� parties�“present� their�evidence� for� a� final� determination,”�and�
mediation�as�a�“facilitative�process”�which� is� governed�by�the� law�on�mediation,� in�which� the�
mediator�“encourages�confidential�disclosures”�so�that�parties�can�reach�agreement.��The�conflict�

between� these�two�roles�occurs�when� the�mediator�who�has�r eceived�confidentia l�information�
from�the�parties� later�assumes� the�role� of�arbit rator,�and�is� therefore� in�a�position�to� use� the�

confident ial� information�against�a�party.��Allowing�a �mediator�to�switch�to�serving�as�an�arbitrator�
on�the�same�case�erodes� the�integrity�of �the�mediation�process.�

The�Appe llate�Division�declined�to�vacate�the�agreements�entered�into�between�the �parties�pre-
mediation �or�the�memorandum�of�understanding� they�entered�into�as�a�result�of�mediation.��The�

court�affirmed�the�arbitration�agreements�holding� that�the�process�by�which�it�was� reached�d id�
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not� vio late� the�Arbitration� Act.� � The� Court� affirmed� the�MOU,� holding� that� the� parties� had�
executed�the�MOU�and�knowingly� and�voluntarily�reached,�and �incorporated� it� into �a� signed�
written�agreement�which� was�enforceable.�

The�Court�declined, �however,�to�enforce�the�arbitrat ion�awards� in�the�arbitration�tha t�resumed�
fo llowing�mediation.��Once�the�arbitrator�assumed�the�role�of�mediator,�the�arbitrator�lost�the�
“appearance� of�neutrality”�necessary� to� conduct� a� binding� arbitration� proceeding.�� Thus,� an�
arbitrator �appointed �under�the�Act�may�not�assume�th e�role�of�mediator�and�thereafter�resume�
the�role�of�arbitrator.��To�bolster�this�point,�th e�Court�cited�to�the�Code�of�Ethics�for�Arbitrators�
in�Commercial�Disputes,�specifically�Canon�IV.H,�which�prohibits�an�arbitrator�from�being�present�
or�otherwise�part icipating�in�the�settlement�discussions�unless�requested�by�all�parties�to�do�so.���

�

� �
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Walker�v.�Walker,�2014�N.J.�Super.�Unpub. �LEX IS�379�
�
Questions�Presented:�� �

�
� 1)�Must�counsel�be�disqualified�from�representing� respective�clients�because�they�have�
personal�knowledge�of�facts� regarding�whether�the�parties� consented� to � have�their� mediator�
serve�as�their�arbitrator?�
� �

� 2)�Must�co-counsel�for�a�party�be�sequestered�from�each�other’s�depositions?�
�
� 3)�Must�defendant’s�co-counsel�be�sequestered�f rom�the�plenary �hearing?�
�
� 4)�Should�the�court�draw�an�adverse�inference�against�the�defendant�if�his�lawyers�refuse�
to�be�deposed?�
��

Facts:� In�mediation,�parties�executed� a�Memorandum�of�Agreement�(“MOA”)�setting� forth� a�
partial�agreement�and�providing� that�the� remaining�issues�in�the�divorce�would�be�addressed�in�
arbitration�by�the�same�attorney�who�acted� as�mediator.��The�clause�of� the�MOA�providing�for�
arbitration�specifically�des ignated�the�mediator �to�serve�as�the�binding�arbitrator;�stated�that�all�
issues�in�dispute�would�be�presented�to�the�arbitrator�for�resolution;�provided� that�the�parties�

could�appeal� the�arbitration�award�to�the�same�extent�as�if�a�verdict�had�been� rendered�after�
trial;�and�authorized �the�arbitrator�to�decide�children’s� issues�pursuant�to�the� requirements� of�

Fawzi�v. �Fawzi.�
�
After�2�½�years�of�failed�attempts�to�arbitrate�the�remaining�issues,�the�plaintiff�fi led�a�motion�to�
vacate�the�Arbitration�Agreement�and�return�the�litigation�to�the�courts.��The �motion�was�denied�
and�the�plaintiff�appealed.���

�
While�the�case�was�pending,�the�Appellate�Division� issued�its�decision�in�Minkowitz.��As�a�result,�

the� parties� filed�motions � raising� issues� of� whether� each� party� had� consented� to�having� the�
mediator�serve�as �arbit rat or�and�had�knowingly�waived�this�conflict�of� interest.���
�

During�mediation�and�throughout�the� lit igation,�the�defendant�had� been �represent ed�by� two�
attorneys�from�one�firm�acting�as�co-counsel .��The�plaintiff�had�a�series�of�counsel,�some�of�whom�

had�been�involved�in�negotiating�the�MOA.�� �Because�the�critical�issue�was�whether�there�was�a�
clear�and�specific�agreement�as�to� the�mediator/arbitrator ’s�dual� role�and�whether�any�conflict�
had�been�waived,�it�was�apparent� that� the� attorneys� involved� in� negotiating� that�agreement�
would�be�witnesses.��Thus,� the�issue�of� attorney-as-witness� arose� wit h� respect� to� the�lawyers�
who �had�been�involved�in�those�negotiations.�

�
Holding:� � �
�
The�Rules�of�Professional�Conduct�governing� attorneys,�R.P.C.�3.7,�provides�that�a�lawyer�may�
not�serve�as�an�advocate�at�trial�in�which�the�lawyer �is�likely�to�be�a�necessary�witness,�unless�1)�
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the�testimony�relates�to�an�uncontested�issue;�2) �the�testimony�relates�to� the�nature�and�value�
of� lega l�services� rendered�in�the�case;� 3)�disqualifica tion�of� the �lawyer�would�work�substantial �
hardship� on� the� client.� � Further,� a�lawyer�may� serve�as�an�advocate�at�trial� in�which�another�

lawyer� in�the�same�firm�is� likely� to�be�called�as�a�witness,�unless�precluded�from�doing�so�under�
other�RPCs.��The�rule�exists,�at�least�in�part,�to�avoid�confusion�on�the�part�of�the�t rier�of�fact�who�
may�not� be� able� to � disti nguish� the� lawyer� as�reciting� facts� from�the� lawyer� as� arguing�and�
comment ing�on�those�facts.���
�

The�analysis�requires�a�balancing�of�the� interests�of�the�client�and�the�interests�of�the� tribunal�
and� the�opposing�party.� �Is� the�tribunal� likely� to�be�misled?� � Is� the�opposing�party� likely� to�be�
prejudiced?� � This� depends� on� the �case,� the� anticipated� testimony� by� the� lawyer,� and� the�
likelihood�that�the�lawyer’s�testimony�would�conflict�with�other�witnesses.��Any�risk�of�prejudice�
must�be�weighed�against�the�potential�harm�to�the�client�of �disqualify�his�or�her�counsel.�
�
In�this�case,�the�discussion�of�using�the�mediator�to�then�serve�as�arbitrator�likely�occurred�only�

among�the�attorneys,�so�their�testimony�was�necessary�on�this�issue.��Defendant’s �counsel�would�
not�be�disqualified�from�continuing�to�represent�the�defendant.��The�right�to� choose�one’ s� own�
counsel�is�an�important�right�that�is�not�disturbed�absent�an�actual�conflic t�that�“undermines�the�
integrity�of�the�court.”���
�

Defendant’s� counsel�would�not�be�disqualified�from�further� representing� their� cl ient.� � Clearly,�
their� testimony �would� be� necessary,� because� it� was� the� lawyers� who� participated� in� the�

discussion�about�having�t he�mediator� serve�as�arbitrator,�and�they�further�would�have�reviewed�
correspondence�and�contracts�related�to�retaining�the�arbitrator.��Moreover,�disqualification�of�
the�defendant’s�attorneys,�who�had�represented�him�for�over�five�years,�would�have�caused�“an�
extreme�hardship”�to�the�defendant.��One�of�the�plaintiff ’s�lawyers�had�represented�her�for�three�
years,� and� had�b een� paid� over� $262,000� during� the� litigation.� � Thus,�he� would� also� not� be�

disqualified.�
�

The�Court�held� that� sequestration� from�the�hear ing� would� be�unreasonable�because� it� would�
tread�on�each�party’s�right�to�be�represented�by�an�attorney�of�their�own�choosing.��It �would�also�
prevent�those�attorneys�from�representing� their�clients�to�the�best�of�their�abilities.�

�
The� Court� found� no� harm� in� sequestering� defendant ’s� co-counsel� from� one� another’s�

depositions,�and�ruled�that�neither�could� attend�the�deposition�of�the�other.�
�
On�the� final� issue,�the� Court �noted�the�four�factors�to�be�considered� in�determining�whether�to�
draw�an� adverse� interest� (1)�was� the� witness�within� one�party’s �control;� 2)� was� the�witness�
available; �3)�would�the�w itness’s�testimony�elucidate� relevant�and�critical�facts;�and�4)�would�the�

testimony�be�superior�to�other�testimony�on�the�same�issue.��Because�plaintiff’s�counsel�had�not�
addressed�these� issues,� and�because�the� court� viewed� that� it� could�not� consider�these� four�
factors�until�the�end�of�the�hearing,�the�Court�ruled�that�the�request�to�draw�an�adverse�inference�
was� “premature.”�
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D.A�v.�R.C. ,�438�N.J.�Super�431�(App.�Div.�2014)�
�
Question�Presented:� Must� parties� in�a�post-judgment�matter� involving�custody�and�parenting�

time,�be�required�to�submit�to�mediation�under�R.5:8-1?�
�
Facts:� Parents�of�a�14-year-old�had�agreed�ten�years�earlier�to�a�parenting�arrangement,�which�
father� sought � to�modify.� �At� oral� argument,� the� trial� judge�urged� the� parties�to� either�go� to�
mediation�or� sit�with�counsel� in� a� conference�room�and� negotiate�a� parenting�schedule.� � The�

court� scheduled� the� case� to� return� to� the� courthouse� for� mediation,� but� when� the� part ies �
appeared�the�judge�held�an�informal�hearing,�did�not�have�the�parties�mediate,�and�ordered�50-
50�parenting.��One�week� later,� the�parties�were�back�in�court� on�an�orde r�to�show�cause.��The�
trial�court�judge�asked�whether�mediation�was�“out�of�the�question.”��Both�parties�indicated�they�
were�unwilling �to�mediate,�de spite� the� judge’s� attempts� to� get� them� to� change� their�minds.��
Thereafter,�defendant�appealed,�arguing ,� inter�alia,� that�the� judge�erred�in�failing�to�order� the�
parties�to�mediate�as�required�under�R.5:8-1.�

�
Held:� Rule�5:8-1� require s�parties� to�mediate� if� there�is�a �genuine�and� substantial� custody�or�
parenting�time�issue.��The�tr ial� judge�apparent ly�did�not�know�he�was�obligated�to�refer�the�case�
to�mediation.��To�make�mediation �meaningful,� the�trial�judge�should�enter�a�case�management�
order� that�1)�identif ies�the�issues� for�mediation;�and�2)�sets�an� initial�time�frame�to�report�back�

to�the�court.�� The�Appellate� Division�noted� that �the�judge�must�guard�against�allowing�either�
party�to� abuse�the�mediation� process�by�using�it�as� a�means�to�“delay,� frustrate� or� otherwise�

undermine�the�custodial�parenting�time�rights�of�the�adverse�party.”��In�light�of�the�intransigence�
of�the�parties,�the�Appellate�panel�“strongly�suggest[ed]”�that�the�tria l�jud ge�closely�monitor�the�
mediation�process�and�receive�periodic�reports�from�the�mediator.�� �
�
[Note:� �trial� judges�might�assume�this� means� th e�mediator� is � to� discuss�what� happens�in� the�

process,�which�would�violate�the� confidentiality�of�mediati on�under� both� the�UMA�and�R.1:40.� �
Any� such� reports� should� be � limi ted� to� whether� there� is�progress� and�a� basis� for� continuing�

mediation,�or�whether�it�is�not�go ing�to�succeed]�
�
�

��� ���
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�
The�following�two�cases�are�unreported�and,�although�they�do�not�serve�as�legal�precedent,�they�
present�issues�for�mediators�to�consider.�
�
Gubler�v.�Gubler,�App.�Div.�Docket�No.�A-2552-20,�Decided�April�5,�2022.�Mediation�occurred�
in�August�2018,�and�the�mediator�prepared�the�MOU.��Wife�sought�to�amend�a�default�judgment�
of�divorce�that�incorporated�a�mediated�settlement�agreement.��The�mediation�agreement�signed�
by�the�parties�provided�for�full�disclosures�and�production�of�all�documents�requested�by�the�
mediator�or�either�party.��The�mediation�retainer�agreement�further�“strongly�urged”�the�clients�
to�obtain�separate�legal�counsel�during�the�mediation�process.��After�two�mediation�sessions,�the�
mediator�prepared�a�16-page�MOU,�which�stated: �

-� It�was�“not�binding�contract�unless�the�parties�“took�action�to�make�it�binding”�
-� “[t]he�parties�recognize�their�right�to�counsel,�but�decided�to�waive�that�right�and�to�enter�

into�agreement�without�benefit�of�separate�and�independent�counsel”���
-� “however,�they�have�specifically�decided�to�waive�their�right�to�do�so�and�enter�into�an�

agreement�without��the�benefit�of�separate�and�independent�counsel.”�MOU:��ALSO�had�
a�provision�“Waiver�of�Attorney�and�Agreement” �

-� �
The�waiver�provision�stated:�

The�parties�have�reviewed�the�terms�and�conditions�of�this�agreement�with�the�
mediator�and�by�themselves�and�may�or�may�not�have�consulted�with�legal�counsel�with�
regard�to�the�terms�and�conditions�of�this�as�well�as�their�rights�and�obligations�legally�
from�the�marriage.�Nonetheless,�they�have�chosen�to�accept�the�terms�and�conditions�
hereof�without�further�assistance�or�any�assistance�of�legal�counsel.�They�represent�that�at�
no�time�were�they�under�undue�influence�or�duress,�and�that,�knowing�all�of�the�
undertakings�set�forth�herein�and�knowing�all�of�their�rights,�they�freely�and�voluntarily�
enter�into�this�agreement,�waiving�their�respective�rights�to�have�the�[c]ourt�decide�each�
issue,�with�or�without�the�assistance�of�counsel,�and�substituting�their�judgment�for�the�
judgment�of�the�[c]ourt.�They�understand�that�they�have�the�right�to�have�a�full�disclosure�
of�all�of�the�assets,�liabilities�and�income�of�the�other�under�the�supervision�of�
independent�attorneys�and�the�[c]ourt,�and�with�their�respective�rights�to�further�
discovery.�They�agree�to�be�bound�by�this�agreement�as�if�it�were�an�order�of�the�[c]ourt. �

�
Three�years�later,�the�wife�filed�a�motion,�claiming�that�the�MOU�was�“unconscionable”�because�
it�was�based�on�information�controlled�by�the�husband,�there�was�no�exchange�of�information�
regarding�certain�valuable�assets,�etc.��She�claimed�she�was�bullied�and�intimidated�into�entering�
the�agreement�without�an�attorney. �
�
The�court�found�no�evidence�that�the�wife�was�coerced,�under�duress,�deprived�of�her�right�to�
counsel�or�discovery�and�found�further�that�the�MOU�was�not�unconscionable.� �The�Appellate�
Division�affirmed�and�further�upheld�the�judge’s�denial�of�the�wife’s�request�to�compel�further�
mediation.�
����
Consider:� Do�you,�as�the�mediator,�prepare�strong�waiver�language?��If�so,�how�do�you�
advise�the�parties�as�to�the�effect�of�the�waivers?��
�
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Blount�v�Adkins ,�App.�Div.�Docket�No.�A-2791-19,�Decided�June�7,�2022. � Just� as� with�
other� agreements,�while� cour ts� may�be� disposed�to� uphold�mediated�agreement,�enforceability�
remains�subject�to�judicial�control,�particularly�when�changed�circumstances�occur�post-judgment.��
In� this�case,�the� question� to� be� determined�was� the� reasonable� expectation�of� the� parties.� �The�
mediated�agreement�provided�that�the�parents�would�equally�split�“extraordinary�expenses.”�� �At�
the�time,�the�child�was�already�attending�private�school.��The�issue�presented�was�whether�private�
school�was�to�be�included�as�an�“extraordinary�expense”�subject� to�a� 50-50�allocation,�or�was� it�
subject�to�a�different�allocation�under�the�parties’�agreement.��The�lower�court�ruled�that,�because�
the�parties’�incomes�had�changed,�there�should�be�a�different�allocation�of�responsibility.��It�did �
not,�however,�determine�whether�private�school�was�to�be�considered�an�“extraordinary�expense.”��
The�Appellate�Division�remanded�the�case�to�the�lower�court�to�address�this.�
�
Consider:��Clarity�and�thoroughness�is�important,�but�who�is�responsible�for�making�sure�of�this?��
The�mediator?��The�attorneys?��What�if�one�or�both�parties�do�not�have�an�attorney?��If�the�
mediator�is�responsible�and�does�not�adequately�provide�this�clarity,�what�recourse�do�the�parties�
have?�
�
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About the Panelists… 
 
 
 
Adam J. Berner operates a private mediation practice with offices in Hackensack, New Jersey, 
and New York City.  He has more than 20 years of experience in the matrimonial ADR field.   
 
Mr. Berner is Past President of the Family & Divorce Mediation Council of Greater New York, 
where he has served as a member of the Board, Chair of the Continuing Education Committee 
and as a regular contributor to the Council’s newsletter.  He is Founding President of the 
Collaborative Divorce Association of New Jersey and a founding member of the New York 
Association of Collaborative Professionals and the New Jersey Council of Collaborative Practice 
Groups.  He is an Advanced Practitioner Member of the Association of Conflict Resolution 
(formerly AFM) and an Accredited Member of the NYS Council on Divorce Mediation.  A 
Certified Mediator at the Manhattan, Brooklyn and Staten Island Mediation Centers, Mr. Berner 
is a member of the Association of the Bar of the City of New York Alternative Dispute Resolution 
Committee, the New Jersey Association of Professional Mediators (NJAPM) and the New 
Jersey State Bar Association’s Family Law Section.  He has been a member of mediation & 
arbitration panels including those for the Equal Employment Opportunity Commission, the 
United States Postal Service Redress Program, the Association of the Bar of the City of New 
York Civil & Family Mediation Referral Panel and the National Association of Securities Dealers 
(NASD). 
 
An instructor for ICLE’s 40-hour Divorce Mediation Training, Mr. Berner is a frequent lecturer, 
trainer and workshop leader who has trained attorneys, court personnel, schools, clergy and 
corporate staff.  He has been an adjunct professor at the Cardozo School of Law, where he has 
taught collaborative family law and divorce mediation.  He has also served as the Director of 
Training at the New York Center for Interpersonal Developments’ (NYCID) Mediation & Conflict 
Resolution Training Institute.  
 
Mr. Berner received his undergraduate and law degrees and mediation training at the Cardozo 
School of Law.  He has received more than 1,000 hours of mediation training focusing on an 
array of different models and approaches. 
 
 
Jennifer L. Brandt, Brandt Law & Mediation, LLC in Springfield, New Jersey, is a mediator and 
attorney with experience in high conflict, intractable litigation.  She mediates civil, commercial, 
contract, family business and family law disputes, and has appeared in federal district court 
including FEMA and United States Bankruptcy Court cases.   
 
Admitted to practice in the state and federal courts of New Jersey and Massachusetts, and before 
the United States Supreme Court, Ms. Brandt is a member of the American, New Jersey State 
and Union County Bar Associations.  She has served as a New Jersey-court approved mediator 
in civil and family cases as well as a federal court mediator for the United States District Court and 
the United States Bankruptcy Court.  A member of the Board of Directors of the Foundation for 
Sustainable Rule of Law Initiatives (FSRI), Ms. Brandt is a member of the New Jersey Association 
of Professional Mediators (NJAPM) and serves on the State Court Early Settlement Panel 
Program.  She is an Executive Board Member of the American Inn of Court for Alternative Dispute 
Resolution as well as a member of the Justice Marie Garibaldi ADR American Inn of Court. 
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Ms. Brandt received her B.A. from Brandeis University, her J.D. from Suffolk University Law 
School and her Masters degree in Diplomacy and International Relations from Seton Hall 
University School of Diplomacy and International Relations. 
 
 
Jeffrey Fiorello is a Partner in Cohn Lifland Pearlman Hermann & Knopf LLP in Saddle Brook, 
New Jersey, and concentrates his practice in family law mediation, assisting parties in the 
amicable resolution of their issues concerning custody and parenting time, spousal and child 
support, college contributions, distribution of assets and debts, and related issues.  He has also 
handled family law litigation, domestic violence, civil litigation and appeals. 
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey, Mr. Fiorello is a Trustee and Past President of the Passaic County Bar Association.  
He is Past Chair of the Association’s Family Law and CLE Sections, and the Association’s 
Activities and Social Committee.  Mr. Fiorello is Past Chair of the New Jersey State Bar 
Association Family Law Section Executive Committee and Past Chair of the Association’s LGBT 
Section.  He has been Co-Chair of the Legislative Committee, has served on the Nominating 
Committee and has been a Trustee of the Association.  He has also been a Panelist for the 
Matrimonial Early Settlement Program in Passaic County and has served on the District XI 
Ethics Committee.  
 
Mr. Fiorello is a former member and Barrister of the Northern New Jersey Family Law American 
Inn of Court.  He is the recipient of several honors, including being selected as the 2014 
Professional Lawyer of the Year, Passaic County, by the New Jersey Commission on 
Professionalism in the Law and as the 2015 Passaic County Distinguished Family Law 
Practitioner of the Year. 
 
Mr. Fiorello received his B.A., cum laude, from Rutgers University and his J.D. from Seton Hall 
University School of Law.  He was Judicial Clerk to the Honorable Ralph L. DeLuccia and the 
Honorable Carol Weaver McCracken, Superior Court of New Jersey. 
 
 
Honorable David J. Issenman, JSC (Ret.) is Of Counsel to Skoloff & Wolfe, P.C. in Livingston, 
New Jersey, and heads the firm’s mediation and arbitration practice. He is a former Superior 
Court Judge, Family Division, Union County, and served on the bench from 1992-2012.  
 
Admitted to practice in New Jersey and before the Third Circuit Court of Appeals and the United 
States Supreme Court, Judge Issenman is a member of the Executive Committee of the New 
Jersey State Bar Association’s Family Law Section and has been a member of the Union 
County Bar Association and the New Jersey Council of Juvenile and Family Court Judges.  He 
is a Master of the Barry I. Croland Family Law American Inns of Court and has been a member 
of the Richard J. Hughes American Inn of Court and an Adjunct Professor at Kean College.  A 
lecturer for ICLE, the AAML and other professional organizations, he was the 2004 recipient of 
the Union County Bar Association’s Hon. William J. McCloud Award and a 2018 recipient of the 
New Jersey State Bar Association’s Serpentelli Award for significant contributions to family law.  
 
Judge Issenman received his B.S. from Ithaca College, his M.B.A. from Adelphi University and 
his J.D., cum laude, from Seton Hall University School of Law. He was Law Secretary to the 
Honorable Harold A. Ackerman, JSC and the Honorable A. Donald McKenzie, JSC. 
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Anju D. Jessani, MBA, APM is an Accredited Professional Mediator by the New Jersey 
Association of Professional Mediators (NJAPM) and an Advanced Practitioner Member of the 
Association for Conflict Resolution.  Her firm, Divorce with Dignity Mediation Services, has 
offices in Hoboken and Clinton, New Jersey.  Her practice consists of family/divorce mediation, 
securities mediation and arbitration, and civil/business mediation.   
 
Prior to establishing her mediation practice in 1997, Ms. Jessani served as Vice President for JP 
Morgan and Chase Manhattan Bank.  She is on the New Jersey Administrative Office of the 
Court’s roster of Family/Divorce, Foreclosure and Business/Civil Mediators, and serves as a 
mentor to mediators applying to qualify for the Business/Civil roster.  She has been a member of 
the multi-disciplinary Association of Family and Conciliation Courts, and is Past President of the 
New Jersey Association of Professional Mediators (NJPAM).   
 
The primary author of Parenting Time: A Child’s Right, Ms. Jessani has written several articles 
on mediation topics which have appeared in the American Journal of Family Law, CPA Journal, 
the New Jersey Law Journal and other publications.  She is an instructor for ICLE and NJAPM’s 
divorce mediation training programs, editor of the NJAPM publication Mediation News and has 
received special recognition from the New Jersey State Bar Association’s Board of Trustees and 
NJAPM. 
 
Ms. Jessani received her B.A. from Douglass College, Rutgers University, and her M.B.A. from 
The Wharton School, University of Pennsylvania.  She received her formal training in mediation 
from the Center for Family and Divorce Mediation in New York, and her practical training in 
mediation through the Hudson County Court Mediation Program. 
 
 
Phyllis S. Klein, Phyllis Klein Mediation in Chatham, New Jersey, was a founding Member of 
Hagan, Klein & Weisberg, LLC and a Partner in that firm for 28 years.  She limits her practice to 
family law matters and focuses in alternative dispute resolution, primarily mediation and parent 
coordination.  She has also been involved in several reported decisions. 
  
Admitted to practice in New Jersey, New York and Connecticut, Ms. Klein is a Court-Approved 
Mediator and a member of the Family Law Sections of the New Jersey State, Essex County and 
Morris County Bar Associations, as well as the New Jersey Association of Professional 
Mediators (NJAPM).  She is former Co-Chair of the Executive Committee of the ECBA Family 
Law Section, a former member of the District VB Ethics Committee and a former member and 
Chair of the District VC Fee Arbitration Committee.   
 
Ms. Klein is a member and Past President of the Barry I. Croland Family Law American Inn of 
Court and has lectured for ICLE, the American Trial Lawyers Association and several bar 
associations and family law American Inns of Court.  She is a contributing author to the custody 
chapter of New Jersey Family Law Practice and was the 2003 recipient of the Essex County Bar 
Association Family Law Section’s Family Law Achievement Award and several other honors. 
 
Ms. Klein received her B.A.A.S. from the University of Delaware and her J.D. from New York 
Law School.  She was Law Clerk to the Honorable Carmen A. Ferrante, J.S.C. 
 
 
Michael R. Magaril, The Law Offices of Michael R. Magaril in Mountainside, New Jersey, limits 
his practice to divorce, family law and related issues.  He is also a qualified mediator and 
collaborative divorce attorney. 
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Admitted to practice in New Jersey and New York, and before the United States District Court for 
the District of New Jersey, Mr. Magaril is a Blue Ribbon panelist on the Union County Early 
Matrimonial Settlement Panel, a member of the New Jersey Family Court’s Roster of Economic 
Mediators and has been appointed by the Family Court as a Guardian ad Litem, Parenting 
Coordinator and arbitrator.  He has also been designated a “Mediator Mentor” and in 2019 was 
the recipient of the William J. McCloud Award bestowed by the Union County Bar Association for 
his lifetime contribution to the practice of family law in Union County. 
 
Mr. Magaril received his B.A., with honors, from Haverford College and his J.D., magna cum 
laude, from the University of Miami School of Law, where he was Managing Editor of the 
University of Miami Law Review.  
 
 
Robert E. Margulies is a Principal in the Jersey City, New Jersey, firm of Schumann Hanlon 
Margulies LLC.  He has been the managing member of The Resolution Group, a high-level 
mediation and arbitration practice, and has also maintained a full law practice with a 
concentration in litigation, commercial matters, personal injury, civil rights, employment and 
discrimination, insurance, products liability and appellate practice.  
 
Admitted to practice in New Jersey, New York and Massachusetts (inactive), and before the 
United States District Court for the District of New Jersey and the Southern and Eastern 
Districts of New York; the First, Second, Third and Tenth Circuit Courts of Appeal; the United 
States Tax Court and the United States Supreme Court, Mr. Margulies is a member of the 
American and New Jersey State Bar Associations, and a past President of the Hudson County 
Bar Association.  He has also been a member of the Supreme Court of New Jersey Arbitration 
Advisory Committee and Complementary Dispute Resolution Committee, where he has served 
as Chair of the Civil Mediation Subcommittee.  Receiving accreditation as a Mediator from the 
Center for Effective Dispute Resolution in 2011, Mr. Margulies served for 7 years on the NJSBA 
Judicial and Prosecutorial Appointments Committee and is Past Chair of the NJSBA Dispute 
Resolution Section and the Executive Committee of the General Council.  He is Past President 
of the Association of County Bar Presidents, a Fellow of the American Bar Foundation and on 
the roster of the American Arbitration Association as an arbitrator/mediator.   
 
A court-approved mediator since 1995, Mr. Margulies has been the principal lecturer for ICLE in 
mediation and arbitration for more than two decades.  He is a former Master of the Hudson 
American Inn of Court and the Family Law American Inn of Court, and Executive Director and a 
founder and Master of the Justice Marie L. Garibaldi American Inn of Court for Alternative 
Dispute Resolution.  Mr. Margulies was an Adjunct Professor at Seton Hall Law School, where 
he taught advanced mediation, and has taught negotiation at Peking University in Beijing for 
EMBA students.  The recipient of the 2006 Distinguished Service Award bestowed by ICLE, he 
is also the 2003 recipient of the Boskey Award as ADR Practitioner of the Year and the 2011 
Jeydel Award for ADR Excellence from the Garibaldi American Inn of Court. 
  
Mr. Margulies received his A.B. from Duke University and his J.D. from Suffolk University Law 
School.  He served in the U.S. Army as a 1st Lieutenant in the Medical Service Corps from 1968 
to 1971, with a tour of duty in Vietnam. 
 
 
Bruce P. Matez, APM practices with Weir LLP in Cherry Hill, New Jersey.  He concentrates his 
practice in ADR matters, including mediation, arbitration, Collaborative Divorce and out-of-court 
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settlement negotiations.  He is a trained Collaborative Divorce professional, an approved R. 
1:40 Post MESP Economic Mediator and has been appointed by the court and colleagues as a 
Parenting Coordinator and Guardian ad Litem for minor children. 
 
A former member of the Executive Committee of the New Jersey State Bar Association Family 
Law Section, Mr. Matez has also served on the Family Law Committees of the Camden, 
Burlington and Gloucester County Bar Associations.  He is Past President of the New Jersey 
Association of Professional Mediators (NJAPM), a founding member of the South Jersey 
Collaborative Divorce Professionals (a.k.a. BetterWayDivorce), the Justice Marie Garibaldi 
American Inn of Court for Alternative Dispute Resolution and a member of several other 
professional and community organizations. 
  
Mr. Matez was a founding member of the Thomas S. Forkin Family Law American Inn of Court, 
served on the organization’s Executive Committee from 1997-2009 and is a Master emeritus. 
He has lectured for ICLE and the Camden County Bar Association, taught family law mediation 
and family law motion practice at Rutgers Law School-Camden, and in 2018 was the recipient of 
the Honorable Joseph M. Nardi, Jr. Award for his commitment to the practice of law 
encouraging and exemplifying civility, humility, compassion and a moral/ethical obligation to the 
welfare of children and families, in general.  In 2022 he was the recipient of the Richard Jeydel 
Award bestowed by the Justice Marie Garibaldi American Inn of Court. 
 
Mr. Matez received his undergraduate degree from the University of Maryland, College Park, 
where he was elected to Phi Beta Kappa, and his J.D. from Villanova University School of Law.  
He clerked for the Honorable Samuel D. Natal, J.S.C., Family and Criminal Parts, Camden 
County. 
 
 
Sharon Ryan Montgomery, Psy.D. is a licensed psychologist in private practice in Morristown, 
New Jersey.  Her areas of expertise are in all areas of forensic psychology, child custody 
evaluations, child sexual abuse, criminal and personal injury, family violence, 
mediation/arbitration, therapeutic mediation, parenting coordination, therapeutic visitation, child 
and adolescent psychopathology, and emotional sequelae/complications of juvenile diabetes.  
She also sees patients in individual, marital and group psychotherapy, and served as a 
psychologist and Coordinator of the Family Enrichment Program at Morristown Memorial Hospital 
for several years. 
 
A Board-Certified Forensic Examiner, Dr. Ryan Montgomery is a Diplomate of the American 
Board of Forensic Examiners and holds certification in group psychotherapy from the New Jersey 
Academy of Group Psychotherapy.  She has been Clinical Supervisor of Morris County's Family 
Court Mediation Program, on the Steering Committee of the New Jersey State Bar Association's 
Child and Family Project, and a member and President of the Morris County Psychologist 
Association.  Dr. Ryan Montgomery has also been a member of the New Jersey Psychological 
Association (NJPA) and the American Psychological Association.  She was a member of the Task 
Force for the American Bar Association, Family Law Section, Standards of Practice on Divorce 
Mediation, and the Board of the New Jersey Psychological Association, chairing its Interpersonal 
Relations Committee, and has been a member-at-large on the NJPA Executive Committee.  She 
has served as President of the New Jersey Chapter of the Association of Family and Conciliation 
Courts (AFCC). 
 
A lecturer at national and international child abuse conferences and for ICLE and the Newly-
Appointed Judges Orientation Program, Dr. Ryan Montgomery has served as an expert witness in 
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numerous custody disputes in several New Jersey counties.  She has also conducted evaluations 
in criminal matters and has testified in court on numerous occasions.  
 
Dr. Ryan Montgomery holds a doctorate in psychology from Rutgers University. 
 
 
Marcy A. Pasternak, Ph.D. is a clinical and forensic psychologist with a practice in Watchung, 
New Jersey.  While her practice serves individuals of all ages in both the clinical and forensic 
arena, Dr. Pasternak’s special interests include marital and family therapy, divorce therapy, 
forensic evaluations concerning custody and parenting time, removal, grandparent visitation, 
risk assessment and personal injury.  She often serves as a parenting coordinator and is a 
certified divorce mediator, conducting both divorce mediation and therapeutic mediation.  She 
conducts Intensive Family Interventions through “Building Family Resilience,” an outgrowth of 
her practice. 
 
A licensed psychologist in New Jersey, New York and Vermont, Dr. Pasternak has been a 
member of the American, New Jersey and Somerset Hunterdon Psychological Associations, 
and has an APA Certificate of Proficiency in the Treatment of Alcohol or Other Psychoactive 
Substance Use Disorders and an NCC AP Master Addiction Counselor Credential.  She has 
been a member of the New Jersey Psychological Association’s Forensic Committee and is Past 
President of the New Jersey Chapter of the Association of Family and Conciliation Courts (NJ-
AFCC).    
 
Dr. Pasternak has served as a psychological expert in eleven New Jersey counties and as an 
adjunct staff member at Muhlenberg Regional Medical Center, and has been a Clinical Assistant 
Professor of Psychiatry at New Jersey Medical School, UMDNJ.  She has given workshops and 
presentations to the mental health and legal communities. 
 
Dr. Pasternak received her B.A., magna cum laude, from the State University of New York at 
Buffalo, where she was elected to Phi Beta Kappa.  She received her Ph.D. in Clinical 
Psychology from Duke University. 
 
 
Tamsen Thorpe, Ph.D. is a clinical and forensic psychologist, and owner of Directions CLS, LLC 
in Morristown, New Jersey.  With more than 25 years of experience helping clients, she 
specializes in couples therapy, helping partners enhance communication, resolve conflict and 
deepen their connection.  She has expertise in infidelity, high-conflict dynamics, divorce coaching 
and co-parenting; and also sees clients with general anxiety, panic attacks, social anxiety and 
obsessive-compulsive disorder (OCD). 
 
Dr. Thorpe is a member of the American, New Jersey and Morris County Psychological 
Associations; the New Jersey Collaborative Law Group; and the New Jersey Chapter of the 
Association of Family and Conciliation Courts (AFCC).  In addition to her counseling work she has 
conducted seminars on healthy relationships, affairs, step-families and parent-child-contact 
problems; and led corporate workshops on stress management and workplace relationships. 
 
Dr. Thorpe received her B.S., magna cum laude, from Drew University; her M.S. in Organizational 
Psychology from Stevens Institute of Technology; and her Ph.D. in Clinical Psychology from The 
California School of Professional Psychology.  She did a yearlong post-doctoral rotation at UCLA 
and received advanced training from The Gottman Institute, the AFCC and other organizations.  
 

236 



 
Amy Wechsler, Certified as a Matrimonial Law Attorney by the Supreme Court of New Jersey, 
practices with Lawrence Law with offices in Watchung and Red Bank, New Jersey.  She 
concentrates her practice in family law, mediation, arbitration, parenting coordination and 
collaborative divorce, and provides mediation services privately and through court programs.   
 
Accredited as a Divorce and Family Mediator by the New Jersey Association of Professional 
Mediators (NJAPM) and a trained Collaborative Divorce Attorney, Ms. Wechsler serves on the 
New Jersey State Bar Association’s Family Law Executive Committee (where she has been 
Chair of a Task Force on Parenting Coordination and the Children’s Rights Subcommittee) and 
is Past President of the Somerset County Bar Association.  She completed the Arbitration 
Training through the American Academy of Matrimonial Lawyers and is Past President of the 
Association of Family and Conciliation Courts-New Jersey Chapter (AFCC-NJ), an 
interdisciplinary association of professionals dedicated to improving the lives of children and 
families through the resolution of family conflict.  Ms. Wechsler has been Co-President of the 
Association for Advancement of Collaborative Practice and a Board Member of the New Jersey 
Council on Collaborative Practice Groups.  She is also Past Chair of the District XIII Attorney 
Ethics Committee and a former Trustee of the New Jersey Collaborative Law Group and the 
New Jersey Association of Professional Mediators (NJAPM).   
 
Ms. Wechsler is the 2005 recipient of the Professional Lawyer of the Year Award for Somerset 
County bestowed by the New Jersey Commission on Professionalism as well as the NJ-AFCC 
Phil Sobel Award and the NJSBA Saul Tischler Award.  She is a frequent lecturer and author on 
family law topics for ICLE, NJAPM, AFCC-NJ, the Association of Divorce Financial Planners 
(ADFP) and other organizations, and her articles have appeared in the New Jersey Family 
Lawyer. 
 
Ms. Wechsler received her B.S. from the University of Connecticut, her M.S.W. in Clinical Social 
Work from Rutgers University and her law degree from Rutgers School of Law-Newark. 
 
 
Cindy Ball Wilson, Wilson Family Law LLC in Chatham, New Jersey, devotes her practice 
exclusively to family and matrimonial law.   Her broad expertise spans mediation, collaboration 
and litigation; and she handles high-net-worth clients with complex compensation needs and 
those who are facing financial challenges. 
  
Admitted to practice in New Jersey and Maryland, and before the United States District Court for 
the District of New Jersey, Ms. Wilson is an approved family mediator in ten New Jersey 
counties and an Early Settlement Panelist in Morris and Union Counties.  She is Secretary and 
Past President of the New Jersey Collaborative Law Group, a member of the New Jersey State 
Bar Association’s Dispute Resolution and Family Law Sections, and a member of the Family 
Law Sections of the Morris and Union County Bar Associations.  She is also a member of the 
New Jersey Association of Professional Mediators (NJAPM), the International Academy of 
Collaborative Professionals and the New Jersey Women Lawyers Association.  
 
A member of the Barry I. Croland American Inn of Court, Ms. Wilson serves on the Executive 
Committee of the Justice Garibaldi American Inn of Court.  She has been a guest lecturer on 
family law mediation topics at Seton Hall Law School and is the recipient of several honors.  
 
Ms. Wilson received her B.A. from Rutgers University and her J.D. from Seton Hall Law School. 
While in law school, she was a law clerk for the New Jersey Office of the Attorney General in 
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the Division of Youth and Family Services (currently Child Protection & Permanency) and 
worked on cases involving abused and neglected children.  After graduating law school, she 
was Law Clerk to Chief Judge Louise G. Scrivener, Family Division, Sixth Judicial Circuit, 
Montgomery County, Maryland, where she lectured about gun possession in domestic violence 
cases. 
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