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FOREWORD
by

the Honorable Carmen Messano, P.J.A.D.

I recently celebrated the twentieth anniversary of my taking the oath of office as a Judge
of the Superior Court of New Jersey, which coincided with the fortieth anniversary of my being a
member of the Bar of this state. | can honestly recall only one time when, in desperation and
futility, I actually yelled at an attorney from the bench, telling him quite loudly to "Shut up!" Those
of you taking this course may have surmised — he was arguing a discovery motion and incessantly
explaining why he was refusing to answer certain interrogatories posed by his adversary. | am, of
course, not proud of that lapse of judicial temperament, but like every other judge you will
encounter, I am only human. You can probably guess who won that motion.

As lawyers, we are governed by the Rules of Professional Conduct, which inherently create

tensions between the zealous representation of an individual client and the greater, perhaps more
noble, ideals of our chosen profession. Words are our only stock in trade, and frequently we do
all we can to mince them, hoping to distinguish one from another when no meaningful distinction

exists — to cloud what to the layman is clear. Our Rules of Civil Practice certainly provide fertile

ground for attorneys to be lured into such mischief.
| would only caution younger lawyers against yielding to such temptations. The discovery
Rules' "underlying purpose is to assure full disclosure of all material facts and documents to the

parties, to the end that the trial will serve the ends of justice rather than function as a trap for the

unwary." Abtrax Pharms. v. Elkins-Sinn, 139 N.J. 499, 521 (1995). As Judge Sylvia Pressler
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stated many years ago, the Rules "were not designed to do away with substantial justice on the

merits." Tucci v. Tropicana Casino and Resort, Inc., 364 N.J. Super. 48, 53 (App. Div. 2003). In

short, slavish adherence to the Rules should never trump a just outcome.

The best attorneys understand that. They remain open to the possibility that our Rules and
procedures provide only a framework in which our adversarial system of justice operates. They
understand that personal integrity, civility, preparation and respect for your adversary and the
judge are the true "coins of the realm.” An attorney who embraces those ideals and puts them into
practice will be remembered long after the result of a single motion or trial — whether won or lost

— is forgotten.
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INTRODUCTION

Approximately 97% of all civil cases settle before trial. The skills of the civil litigator,
who engages in the pretrial discovery, motion practice and other preparatory work, often determine
whether a client can obtain a favorable settlement or must accept a less favorable one. Even in
cases that are tried, preparation of the case in the litigation stage is critical to success. Litigation
may lack glamour in comparison to trial work, but it is very important to the process.

It is important to understand what this book is. And what it is not. This book is intended
to provide you, the newly admitted attorney, with a practical approach to litigation practice in New
Jersey. We have tried to show how the Court Rules apply in the real world. We have attempted
to offer approaches based on the motion that attorneys are professionals who should cooperate
with each other whenever possible, not engage in “Rambo litigation’. In that vein, we urge you to
read and take to heart Judge Messano’s Forward to this book.

Much of the information in this book is based on our practical experience. We have
included “form” letters, pleadings, discovery requests and motions that may help you get started.
We have purposefully kept case citations to a minimum.

While we have included numerous forms, this book is not intended to be an “encyclopedia”
of forms. It is our belief that blind allegiance to forms without considering the subtleties of a
particular action is a recipe for disaster. That said, for a collection of forms not contained here you
should consult the New Jersey Practice series published by West Group and New Jersey Pleading
and Practice Forms published by Lawyer Cooperative Publishing.

This book is not intended and should never be used as a substitute for reading the New
Jersey Court Rules and the applicable law, including statutes, cases and other sources of law. For
example, you should consider Judge Pressler and Justice Verniero’s annual Rules Governing The
Courts of the State of New Jersey with Comments and Annotations as “the Bible” for New Jersey
litigation practice. It should be the first place you look with questions regarding the Court Rules.
Our book should be used only as a supplement.

Finally, the format of this book was based on a text originally written by Barry A. Knopf,
Esq. We thank him for his efforts.
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l. THE STRUCTURE OF THE COURTS
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This book deals with the part of the court system diagramed below.
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B. SUPERIOR COURT

The Superior Court has "original general jurisdiction throughout the State in all causes."
New Jersey Constitution, Article 6, 83, 12. The Superior Court is divided into an Appellate
Division, a Law Division and a Chancery Division, each of which in tum has different Parts.
New Jersey Constitution, Article 6, 83,13 . Subject to rules established by the Supreme Court,
the Law Division and Chancery Division "each exercise the powers and functions of the other
division when the ends of justice so require, and legal and equitable relief shall be granted in
any cause so that all matters in controversy between the parties may be completely determined."
New Jersey Constitution, Article 6, 83,14 .

All Law and Chancery Division judges are co-equals with all the others. While the
decision of one such judge should be taken into consideration by others, such decisions are not
binding on those other judges. E.g., State v. Martes, 266 N.J. Super. 117, 120 (Law Div.
1993); Schamber v. Prudential Ins. Co., 214 N.J. Super. 309, 313 (Law Div. 1986).

1. Law Division

The Law Division deals with civil cases in which the primary relief sought is money and
with criminal cases of all types.

The Special Civil Part within the Law Division has jurisdiction over "actions seeking
legal relief when the amount in controversy does not exceed $15,000." R. 6:1-2(a)(l). The
Small Claims Section of the Special Civil Part covers cases in which the amount in dispute does
not exceed, exclusive of costs, the sum of $3,000. R. 6:1-2(a)(2). Attorneys' fees that are

recoverable under statutory provisions such as those of the Consumer Fraud Act, N.J.S.A. 56:8-
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19, are not counted toward the jurisdictional amount. Lettenmaier v. Lube Connection, Inc., 162
N.J. 134 (1999).

For the most part, the Court Rules governing the Superior Court generally, that is, the
Rules beginning with R. 4:1, govern in the Special Civil Part and Small Claims Section. R. 6:3-
1. However, there are exceptions, and counsel who practice in these courts must be aware of
those exceptions, many of which are stated in R. 6:3-1. The time for discovery is much shorter
than in the Law Division and cases go to trial much more quickly as well.

Sometimes the Law Division actually functions as an appellate court. For example, an
appeal from a municipal court decision goes to the Law Division. R. 3:23-2; R. 3:23-S(e).
That appeal is heard de novo on the record below. R. 3:23-S(a).

A second type of case in which the Law Division acts as an appellate court is the action
in lieu of prerogative writ. New Jersey Constitution, Article 6, 85, 14; R. 4:69-1. Actions in
lieu of prerogative writ include such things as appeals from decisions of municipal planning
boards or boards of adjustment, and other cases seeking to review or contest actions or decisions
of local governmental bodies. For a non-exhaustive list of some types of prerogative writ cases,
see R. 4:69-6 (discussing statutes of limitations).

2. Chancery Division

The General Equity Part of the Chancery Division handles cases that seek primarily
equitable, that is, non-monetary, forms of relief. R. 4:3-1(a)(l). The Family Part, which is
one of the components of the Chancery Division, handles cases "which the principal claim is

unique to and arises out of a family or family-type relationship." R. 4:3-1(a)(3). The
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jurisdiction of the Family Part includes, but is not limited to, cases seeking domestic violence
restraining orders.

The Probate Part of the Chancery Division handles all actions brought pursuant to R.
4:83 et seq. R. 4:3-1(a)(2). These include actions for the probate of a will, for letters of
administration, or guardianship of a minor or incompetent, and other matters set forth in those
Court Rules.

3. Appellate Division

The Appellate Division of the Superior Court is the intermediate level court in New
Jersey. The Appellate Division is currently divided into eight Parts. Each Part consists of four
or five judges. Appeals are heard by two or three of the four judges on a particular Part, but
never "'en banc" by all four judges as in the federal circuit courts of appeals. The different
Parts of the Appellate Division are of equal stature, and (as stated above regarding Law and
Chancery Division judges) a decision of one Part may be persuasive to, but does not
necessarily bind, other Parts.

Final judgments of the Superior Court are appealable as of right to the Appellate
Division. R. 2:2-3(a)(1). Final judgments are those that dispose of all claims as to all parties
in a case. Caggiano v. Fontura, 354 N.J. Super. 111, 123 (App. Div. 2002).

Review of decisions that are not final, which are known as interlocutory decisions, may
be obtained only by leave of the Appellate Division, which must be sought by motion. R. 2:2-4;
R. 2:5-6(a). See Chapter IX. The Appellate Division also hears appeals from final decisions

or actions of state administrative agencies. R. 2:2-3(a)(2).
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C. SUPREMECOURT

The Supreme Court is the final appellate court in the New Jersey state court system.
New Jersey Constitution, Article 6, 82,12. The Supreme Court also has power to make rules
governing the administration of all courts and, subject to law, the practice and procedure in all
courts. New Jersey Constitution, Article 6, 82, 13. Moreover, the Supreme Court has
jurisdiction over admission of persons to the practice of law and over the discipline of persons
admitted to the bar. Id.

Most cases are not appealable as of right to the Supreme Court. The only types of
cases that may be appealed to the Supreme Court as of right are final judgments of the Appellate
Division "involving a substantial question arising under the Constitution of the United States or
this State,” final decisions of the Appellate Division in which there is a dissent (and the appeal
as of right is limited to the issues of the dissent), death penalty cases (in which the appeal is
directly from the trial court, bypassing the Law Division), and other cases as provided by law.
R. 2:2-1(a). All other final judgments will be reviewed by the Supreme Court only if the
requirements of R. 2:12-4 are satisfied and the Supreme Court grants certification of the matter.
R. 2:2-1(b). "Certification will be granted only if [such a case] presents a question of general
public importance which has not been but should be settled by the Supreme Court or is similar
to a question presented on another appeal to the Supreme Court; if the decision under review
is in conflict with any other decision of the same or higher court or calls for an exercise of the
Supreme Court's supervision and in other matters if the interest of justice requires." R.2:12-4.

When certification is granted, the petitioner's entire case will be before the Supreme

Court review unless the Supreme Court otherwise orders. R. 2:12-11. The respondent on a
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petition for certification cannot obtain affirmative relief from the Supreme Court unless that
respondent files a cross-petition for certification. R. 2:12-3(b). The Supreme Court will rule
only on those matters that are the subject of a granted petition for certification or an appeal as

of right.

D. OTHER FORUMS

1. Tax Court

The Tax Court has jurisdiction over all tax matters, including the promulgation of rules
or regulations by a County Board of Taxation, the director of the Division of Taxation, or any
other municipal, county or state agency or official. R. 8:2(a). The Tax Court also has initial
jurisdiction to review local property tax assessments and "over any action cognizable in the
Superior Court that raises any issue as to which expertise in taxation is desirable.” Id. Such
Superior Court cases must be transferred to the Tax Court pursuant to R. 4:3-4(a).

Like the Special Civil Part of the Superior Court, the Tax Court has a Small Claims
Division. R. 8:11 assigns to the Small Claims Division cases in which the amount in
controversy as alleged in the complaint does not exceed $5,000, exclusive of interest and
penalties, and certain cases in which the prior year’s taxes for the subject property were less than
$25,000.

2. Surrogate's Court

Administrative probate matters are filed with the County Surrogate, who is an elected
official. The surrogate serves as a clerk of the Probate Part of the Chancery Division. R. 1:34-
2. If a matter is contested, however, it is then heard by a judge of the Probate Part. R. 4:80

et seq. deals with such matters.
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3. Office of Administrative Law

The Office of Administrative Law ("OAL") is an independent agency that is housed in
the executive branch of New Jersey government. The OAL conducts hearings in contested cases
that arise in the state administrative agencies. The agency head, however, has final decision-
making authority, and may, upon review of the OAL hearing record, adopt, reject or modify
the recommended OAL report and decision. N.J.S.A. 52:14B-10(c); see generally In re Kallen,

92 N.J. 14 (1983); In re Uniform Administrative Procedural Rules, 90 N.J. 85 (1982).
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Il.  FIRSTSTEPS
A. INITIAL CLIENT CONTACT

Your involvement with a civil case may begin in any number of ways. You may receive
a telephone call from a college friend asking you to represent her in threatened litigation. You
may receive a referral from a law school classmate. Or, more likely at this stage in your career,
you will be handed a file from a partner, briefly told the facts, and directed to speak with the
client.

The first step in any new case is to confirm that there is no conflict in your representation
of the prospective client. See Rule of Professional Conduct ("RPC") 1.7.  An example of a
clear conflict is that your prospective client wants to sue a company that your firm already
represents. Other conflicts are more subtle. The conflict inquiry should take place before you
have a substantive discussion about the facts of the case with the prospective client.

Many firms use a computer program to run conflict checks. Whatever method is used,
it is your obligation to make sure that there is no conflict or, if one exists, that it is waived.
RPC 1.7(b)(I) and (2). Under no circumstances should you lose sight of the conflict rules in
your zeal to obtain a new client. Further, you should always be aware of potential conflicts as
the case proceeds and new parties are added.

Assuming there is no conflict, the next step is to conduct an initial interview with the
client. Unlike in law school, the facts are not given to you. Rarely will a client prepare a concise
written narrative of the facts and bring all of the relevant documents to your office. Instead, it
is your obligation to determine the relevant facts. Needless to say, what your client thinks is

important may or may not be.
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You should hope to achieve several goals in your initial client meeting. First, you must
obtain a basic framework of the facts of the case. Second, you must ascertain whether your
client is facing a litigation crisis, such as a demand for immediate injunctive relief or a statute
of limitations problem. Third, you should be prepared to discuss how the legal process will
function in his or her case. For example, you can expect a client to ask such questions as when
the pleadings must be filed and when the case will come to trial. Finally, you must be prepared
to discuss your fees and whether you will require the client to post a retainer. As you learn
more about the case during this meeting, you should be particularly sensitive to the existence
of potential conflicts.

You should also make the prospective client aware that, in addition to your legal fees,
he will be required to pay certain costs. These costs can be substantial and may include filing
fees, service of process fees, copying charges and court reporter fees. The latter may range
from several hundred dollars for a very short deposition to tens of thousands of dollars or more
in a larger case.

Additionally, in medical malpractice, automobile accidents, product liability and
numerous other cases, expert testimony is required. This will require that the client retain an
expert and pay for the preparation of an expert report. The expert must also be compensated
if she is required to testify at a deposition or at trial. Again, these costs can be significant
depending upon the nature of the case.

Conducting a good initial client meeting is a skill that takes years to develop. A few

pointers are fundamental. Listen to the client. Your job is not to tell the client how much law

you know. Instead, your responsibility is to learn the facts. Take notes. Clients are not pleased
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when you ask them weeks later to repeat something they told you at your initial meeting. Ask
questions. Do not be afraid of asking a "dumb" question. Clients often say "he said this" and

"she said that." Make sure that you understand who and what the client is talking about. Obtain

the documents, including any relevant e-mail. Many clients like to tell you what their contract says.

Sometimes they are right, but sometimes they are wrong. You must obtain the documents and see
for yourself.

Remember that even the most sophisticated client (and you probably will not be dealing
with the CEOs of any major corporations at this stage) will tell you the facts with a "spin”

favorable to his position. Thus, as you do not have all of the facts, do not make promises about

the ultimate resolution of the case.  You may do a wonderful job as a lawyer. However, you

have no control over facts that other witnesses provide or the judge assigned to your case. Nor
can you do anything if your client makes a terrible witness. Nevertheless, even if evidence
emerges that your client was totally at fault, he may remember only your initial promise to him
that you would win the case. Do not make that mistake.

1. Retainer Agreements

At some point, either at your initial meeting or thereafter, your prospective client may
elect to retain you as her lawyer. You must then confirm the representation of your client with
a retainer letter. Note that certain rules govern contingency fee arrangements (R. 1:21-7) and
civil family actions (R. 5:3-5). In all civil family actions and tort actions involving a
contingency fee arrangement the retainer letter must be in writing signed by both the attorney

and client. See R. 1:21-7(g) and R. 5:3-5(a). See Examplesl, 2 and 3.
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In a typical commercial case, a retainer letter should state that your firm will represent
the client in pending or threatened litigation and outline your fees. The letter should also spell
out what costs the client will be responsible to pay. See Example 4. The retainer letter should
be signed by the client and, if you are representing a small corporation, should also be signed
by the client personally, not merely in his position as an officer of the corporation. This helps
ensure that if the corporation goes out of business or is merely a shell, you have someone else
to look to for the payment you have earned. Make sure that you actually receive the signed
retainer letter from your client before you commence work. If a client balks at paying your fees
or signing a retainer agreement you should reconsider whether you want to handle the case.
Clients who are unwilling to pay an attorney at the start of a matter, when their need is greatest,
are unlikely to be more willing later.

The sad reality is that your client may decide not to pay your fees for reasons having
nothing to do with your legal representation. Your retainer letter then becomes crucial in a fee
dispute.

2. Arbitration and Mediation

There are several other points to discuss with your client at your initial meeting(s). You
should discuss alternative dispute resolution ("ADR™). ADR encompasses various methods to
resolve disputes either before or during litigation. The two most popular are arbitration and
mediation. Arbitration is conducted in many respects like litigation. However, the parties do
not have to wait years before their case comes to trial. Instead of being assigned a judge, the
parties select one or more arbitrators to decide the merits of the claim. Alternatively, an

arbitrator may be appointed by a commercial dispute resolution service such as the American
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Arbitration Association. An arbitrator essentially functions as a judge. However, the process
is usually conducted in a lawyer's office in an informal fashion. Generally, arbitration is far less
expensive than litigation. Arbitration can either be binding or non-binding. Binding arbitration
is, as its name implies, binding upon the parties. It is very difficult to successfully appeal
a decision rendered in binding arbitration.

Non-binding arbitration provides the parties with an opportunity to present their case and
essentially obtain an advisory opinion. Non-binding arbitration can be helpful because it
provides a forum for the parties to "tell their story" to an unbiased decision maker, a
psychological need that is significant for many parties. Thereafter, the decision of the arbitrator
can be used as a basis for settlement discussions.

Mediation is a process in which the parties and their counsel meet with a mediator in
either a lawyer's office or at court. Position papers are often exchanged and the mediator will
meet with each party separately to have a candid discussion of the merits of their claims. The
mediator's goal is to help the parties structure a settlement. While the mediator may give her
opinion about the case, a mediator may not impose a settlement on the parties. Mediation only
works if both parties want to resolve their disputes. Like arbitration, mediation gives clients a
vehicle to "tell their story."

In some cases, as discussed in the next section, ADR is not merely an option, it is
mandatory. For example, many contracts today require some form of ADR. Thus, before
racing to the courthouse to file a complaint, make sure that you carefully review the relevant
agreements between the parties to determine if there is an ADR clause. Many personal injury,

automobile negligence and certain commercial cases are subject to mandatory arbitration after
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they are filed. See R. 4:21A. In many counties, the same is true of some other types of cases,
particularly relatively small ones. New Jersey courts also encourage the mediation of disputes

through various Complementary Dispute Resolution programs. See R. 1:40-1 et seq.

B. MANDATORY ARBITRATION

If applicable, you should be aware that certain tort and commercial cases detailed in R.
4:21A-1 are subject to mandatory arbitration. Cases subject to mandatory arbitration under this
Rule include automobile accidents and personal injury actions (except for professional
malpractice) and all actions based on a book account, negotiable instrument, personal injury
protection claims against a plaintiff's insurer and other contract and commercial actions that have
been screened and identified as appropriate for arbitration. R. 4:21A-1(a)(1)-(3).

Prior to the scheduling of a case for arbitration, or within fifteen days thereafter, a party
may seek to remove a case that is assigned for mandatory arbitration. To do so, a party must
submit a certification to the arbitration administrator stating that the case involves novel legal
or unusually complex issues or that the case is otherwise ineligible for arbitration under
subsection (a). R. 4:21A-1(c)(1). A party that objects to removal from arbitration must notify
the arbitration administrator within ten days of his receipt of the certification. Id. The
arbitration administer shall, however, remove the case from arbitration if no objection is made
and the reasons for removal certified to are sufficient. The matter will then be referred to a
judge for determination. Id. After the arbitration is scheduled, the matter may be removed only

upon motion made to the Assignment or Civil Presiding Judge. R. 4:21A-1(c)(3).



Civil Trial Preparation/ 15

Parties may also elect to submit claims that are not subject to mandatory arbitration to
voluntary arbitration on written stipulation of all parties filed with the civil division manager.
R. 4:21A-1(b).

C. PRE-FILING CONSIDERATIONS

1. General Matters

After you have been formally retained, you must then tum your attention to the dispute
at hand. As noted above, you must first ascertain if there are any statute of limitations issues
or notice requirements such as filing a Notice of Claim under the New Jersey Tort Claims Act,
N.J.S.A. 59:8-1, et seq. Further, you must consider if your client needs emergent relief that
should proceed by way of an Order to Show Cause. See Chapter VII. Obviously, if your client
was served with a complaint you must take the necessary steps to file an Answer or an
appropriate motion. See Chapter 11I.

Often, factual research beyond simply listening to your client is required. It is essential
that you do a thorough factual investigation before filing a complaint. Failure to do so can
subject you or your client to sanctions. N.J.S.A. 2A:15-59.1; R. 1:4-8.

If you are considering filing a complaint, you must also, of course, research the law to
determine the possible causes of actions and responsible parties. You should also try to
determine if a potential defendant has any assets (or insurance coverage) before filing suit. After
all, assuming your client is not interested in vindicating constitutional or abstract rights, a
typical commercial lawsuit (or, to some extent, a personal injury case) should be viewed as an
investment:  Will the potential recovery exceed the legal fees, costs, aggravation and time

commitment incurred in pursuing a legal claim? As a result, even though your client may have
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suffered damages, it makes little sense to pursue a claim against a defendant that is "judgment
proof." A party is judgment proof if it does not have sufficient assets to pay a judgment.

At least that is the theory. You will find, however, that parties, even in commercial
disputes, file lawsuits based on "principle;” i.e., they dislike the other party. Nevertheless, it
is your obligation to advise your client of the likelihood of recovery in such cases.

At all times, and certainly at the preliminary stage, it is important to keep your client
informed of the results of your research. If your research reveals that the case has little merit,
your client may elect not to pursue it. It is often prudent to send the client a letter summarizing
your research and any potential problems. If a fee dispute or malpractice claim arises because
a weak or unmeritorious case was brought, such a letter can help protect you.

After you have a good handle on the facts and the law, you may elect to send the
adverse party (after your client reviews it for accuracy) a "lawyer's letter" stating your client's
position and, if necessary, requesting a meeting. See Example 5. You might be surprised how
many cases can be resolved in this fashion.  Importantly, if you know that the adverse party
is represented by counsel you must communicate with the lawyer, not the adverse party. See
RPC 4.2.

Several additional points to consider before filing a lawsuit. You should discuss how
much information your client would like to receive about the litigation. By rule, you have a
professional obligation to "keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.” RPC 1.4. However, different
clients have different needs. Some clients want to review every letter or email that you receive

and be copied with (if not review beforehand) every letter or email that you generate. Other

clients panic when they receive legal papers and do not want to see anything. The majority
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of clients leave it up to your judgment to send them the important documents and correspondence.

You must clarify the level of information your client desires. Normally, more communication with
your client is better than less.

Finally, though it does not happen often, your client may instruct you to file a complaint
that you know is frivolous. The client may even threaten to take his business elsewhere unless
you accede to his wishes.

Hold the door open for him as he leaves. Filing a lawsuit that is frivolous can subject you
to professional discipline and you and your firm to sanctions. N.J.S.A. 2A:15-59.1; R. 1:4-8;
Schettino v. Roizman Development, Inc., 158 N.J. 476 (1999). Under no circumstances should
you be bullied into filing a lawsuit that is frivolous to appease a client or to bring money into
your firm.

2. New Jersey Tort Claims Act

Claims brought against public entities and employees pursuant to the New Jersey Tort
Claims Act, N.J.S.A. 59:1-1 et seq. (the "TCA™), are often a source of confusion because of
the strict notice and timing requirements. While a full treatment of the TCA is beyond the scope
of this book, it is important to understand the basics of the TCA when contemplating (or
defending) litigation against a public entity or employee.

a. Background

As a matter of public policy, our Legislature has recognized that a public entity is

immune from suit for negligence except as provided in the TCA. NJ.S.A. 59:1-2. 1In a

nutshell, "[a] public entity is liable for injury proximately caused by an act or omission of a
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public employee within the scope of his employment in the same manner and to the same extent
as a private individual under like circumstances.” N.J.S.A. 59:2-2(a). However, other sections
of the TCA specifically provides that a public entity is not liable for various conduct detailed
in N.J.S.A. 59:2-2(b) through 10. Alternatively, subject to various exceptions detailed in the
TCA (N.J.S.A. 59:3-2 through 14) a public employee "is liable for injury caused by his act or
omission to the same extent as a private person." N.J.S.A. 59:3-1.

In Fluehr v. City of Cape May, 159 N.J. 532, 539 (1999), the New Jersey Supreme

Court explained the philosophy of the TCA.

The TCA, N.JSA. 59:1-1 to 13-10, was enacted for the purpose of
reestablishing the general rule immunizing public entities from liability for
injuries to others. It was not enacted for the purpose of creating liability to
others...Generally, immunity for public entities is the rule and liability is the
exception. In contrast, immunity of a public employee under the TCA is the
exception. "Except as otherwise provided by [the TCA], a public employee is
liable for injuries caused by his act or omission to the same extent as a private
person.” N.J.S.A. 59:3-1a. Any immunity provided a public employee must be
independent of a public entity's immunity under the TCA. The source of a public
employee's immunity under the TCA can be the TCA itself, N.J.S.A. 59:3-1b,
or any other statute or common law. [Id. at 539 (citations omitted) (emphasis
added)].

b. Limitations of Recovery
There are certain types of actions and recoveries that are prohibited by the TCA. For
example, claims for strict liability, implied warranty or products liability are barred. N.J.S.A.
59:9-2(b). A claimant may not recover punitive or exemplary damages against a public entity.
N.J.S.A. 59:9-2(c). Absent a claim for permanent loss of a bodily function, permanent
disfigurement or dismemberment where the medical treatment expenses exceed $1,000, a

claimant may not obtain damages for pain and suffering. N.J.S.A. 59:9-2(d). Finally, N.J.S.A.

59:9-2(e) limits various insurance claims.
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C. Notice of Claim

A party seeking to sue a public entity or employee must carefully consider the notice and
timing requirements of the TCA.

I. Timing

To permit a public entity to commence a timely investigation, a claimant must file a
Notice of Claim within ninety days after the accrual of the cause of action. N.J.S.A. 59:8-8;
O'Neill v. City of Newark, 304 N.J. Super. 543, 549 (App. Div. 1997). Six months after the
Notice of Claim is filed, the claimant may file a lawsuit. Id. If a party fails to file a Notice of
Claim within ninety days, he is barred from recovery unless he is permitted to file a late claim
pursuant to N.J.S.A. 59:8-9. N.J.S.A. 59:8-8(a). In no event, however, is a claimant permitted
to file a Notice of Claim more than two years after the cause of action accrued. N.J.S.A. 59:8-
8(b).

Thus a claimant that fails to file a Notice of Claim within ninety days must utilize
N.J.S.A. 59:8-9. That statute provides that a claimant may file a motion for leave to file a late
Notice of Claim within one year after the accrual of the claim. 1d. The motion must be
supported by an affidavit "based upon personal knowledge of the affiant showing sufficient
reasons constituting extraordinary circumstances for his failure to file a notice of claim [within
ninety days] or to file a motion seeking to file a late notice of claim within a reasonable time
thereafter.” 1d. In deciding the motion, the court will focus on whether the public entity or

employee has been substantially prejudiced. Id.
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ii. Contents of the Notice of Claim
The Notice of Claim must include the following information contained in N.J.S.A. 59:8-
4: (a) the name of the claimant; (b) the address of the claimant; (c) the date, place and
circumstances of the transaction giving rise to the claim; (d) a general description of the injuries,
damage and description of the claim; (e) the name of the public entity or employee(s) involved;
and (f) the amount of the prospective claim. Note that a public entity may adopt a particular
claim form which should be utilized and may require a claimant to submit to a physical or
mental examination and provide records relating to the claim. N.J.S.A. 59:8-6.
iii. Where to file the Notice of Claim
The Notice of Claim should be filed with the Attorney General or the public agency
involved in the incident. N.J.S.A. 59:8-7. The Notice of Claim should be hand-delivered or
mailed by certified mail, return receipt requested, to the applicable entity. N.J.S.A. 59:8-10.
Note that delivery of the Notice of Claim upon the Attorney General is not considered adequate
notice to a municipality. Epstein v. State, 311 N.J. Super. 350, 356 (App. Div.), certif. denied,
155 N.J. 589 (1998). Service of the Notice of Claim upon a public entity is considered

constructive notice upon any employee of that entity. N.J.S.A. 59:8-9.
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Agreement to Jrovide Legal
Seruices for a Contingent Fee

THIS AGREEMENT, dated
is made BETWEEN the Client(s) (indicate Minor or Incompetent's Name separately and identify if such)

whose address and telephone number is

referred to as"You,"
AND

whose address is

referred to as the "Law Firm."

1. Your Injury or Damages. You have been injured or suffered damages as a result of

which took place on or about and your problems are:

You agree that the Law Firm will make a claim on your behalf against others who are responsible for your injuries
or damages, Names and addresses of those You feel are responsible for the injury(ies):

Name Street & Apartment # City State Zip Code

2. Legal Sexvices. The Law Firm will protect your legal rights and do all necessary legal work to properly
represent You in this matter. The Law Firm expects You to cooperate and follow its instructions.

3. Costs and Expenses. In addition to legal fees, You may be required to pay for expenses in connection with
the institution and prosecution of your claim. Such expenses may include, among other things, experts' fees and
expenses for other testimony or evidence, court costs, accountants' fees, appraisers’ fees, service fees,
investigators' fees, deposition costs, cost of briefs, transcripts on appeal and extraordinary photecopying,
messenger service, overnight delivery, faxing, long distance telephone and express mail expenses. You will not be
required to pay for usual and customary law office overhead expenses, such as local telephone charges, routine
photocopying and postage costs and expenses associated with legal research.

The Law Firm may pay the above expenses for the Client or require that the expenses be paid in advance. The
Client must pay the Law Firm for these costs and expenses even if there is no recovery of money.

36058 - Agreement to Provide Legal Services for a 01999 by ALL-STATE LEGALL
Contingent Fee - Plain Language A Division of ALL-STATE International, Inc.
Rev. 4499 P5/00 www.aslegal.com  §00-222-0510 Page 1
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4, Legal Fees. You will pay the Law Firm a legal fee if money recovered for You is greater than your costs and
expenses (see paragraph 8). The fee will be based on a percentage of the net recovery. Net recovery is the total
recovered on your behalf, minus your costs and expenses (including costs and expenses paid for You by the Law
Firm, as described in paragraph 3 above), and minus any interest included in a judgment pursuant to R. 4:42-
11(B). The fea will be as follows:

83-1/3% on the first $500,000 recovered;

30% on the next $500,000 net recovered;

25% on the next $500,000 net recovered; and
20% on the next $500,000 recovered.

Fees on net recoveries exceeding $2,000,000.00 will be determined by the court by application for reasonable fee
pursuant to R. 1:21-7(f).

5. Reduced Fees for Minors or Incompetents.  (Check one)
[ This Agreement is not signed on behalf of a minor or an incompetent.

[ This Agreement is signed on behalf of a minor or an incompetent. The legal fees will be reduced to 25% of
the net recovery if this matter is settled without trial pursuant to R. 1:21-7(e)(6).

6. Alternative Fee Plan. The Law Firm has offered to represent You and charge You legal fees and expenses
which You will be required to pay even if money is not recovered. You have rejected this and have instead agreed
to pay the contingent fees as set forth in the Agreement.

7. Increased Legal Fees.  As indicated under R. 1:21-7(f), the Law Firm may ask that the Court require You to
pay a greater legal fee if the Law Firm has not been adequately compensated for time and effort. A copy of any
request to the Court will be forwarded to You. The Court will then decide whether or not to inerease the legal fees.

Signatures. You have read this Agreement. The Law Firm has answered all of your questions and fully
explained this Agreement to your complete satisfaction. You have been given a signed eopy of the Agreement.

Law Firm: Agreed and Accepted
By :
Attorney Client
Client
36058 - Agreement to Provide Legal Services for a 01999 by ALL-STATE LEGALH
Contingent Fee - Plain Langnage A Division of ALL-STATE International, Inc.
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Agreement To Hrovide Legal Services in Family Actions

THIS AGREEMENT, dated

is made BETWEEN the Client(s)
whose address is

referred to as["You," AND

whose address is

referred to as the "Law Firm."

1. Legal Services To Be Provided. You agree that the Law Firm will represent your interests in the
matrimonial dispute between You and your spouse. This dispute may involve some or all of the following issues:
grounds for divoree, custody of children, rights to visit children, payments for alimony or child support, the division
of property between You and your spouse and the payment of counsel fees and costs. The legal work includes all
necessary court appearances, research, investigation, correspondence, preparation and drafting of pleadings and
other legal documents, trial preparation, conferences in person and by telephone with You and with others, and
related work to properly represent You in this matter. will
have primary responsibility for representing You in this matter.

2. Legal Services Not Provided. You and the Law Firm may make additional agreements to provide for legal
services not covered by this Agreement. Without such agreements, the Law Firm will not provide any of the
following:

provide any legal services after the judgment of the trial court;

appeal any decisions of the trial court;

enforce any judgment or order of the trial court;

represent You on the purchase or sale of your home or other real estate transactions;
represent You in any other court including munieipal court;

represent you in domestic violence proceedings;

prepare your Will; or

Tort elaims

SRR MG ER

3. Legal Fees. The Law Firm cannot predict or guarantee what your final bill will be. This will depend on the
amount of time spent on your case and the amount of other expenses. For example, a case which is initially
believed to be uncontested can become contested and require much more time and expense than originally
anticipated.

a. Initial Payment. The Law Firm will begin work on your case upon receipt of an initial retainer of
$ . This sum will be used to pay your fees and expenses according to
this Agreement. Should the matter be resolved before absorption of the above retainer, any and all
remaining moneys will be refunded. The Law Firm may require You to replenish and/or increase the
retainer from time to time. If so, the Law Firm will give You notice (by mail or telephone) of the
amount You are to pay and when that amount is due.

84085 - R. 5:3-5 Apreement to Provide Legal Services in Powered by (1999 by ALL-STATE LEGALP
Family Actions - Plain Language (App. O0III) H@CS” A Division of ALL-STATE International, Inc.
Effective 4/5/99 P5/99 www.aslegal.com 800-222-0510 Page 1
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b. Hourly Rate. You agree to pay the Law Firm for legal services at the following rates:
Title Name Hourly Rate

Primary Attorney

¢, All Services Will Be Billed. You will be billed at the hourly rates set forth in paragraph 3b for all
services rendered (minimum charge of 6 minutes). This inecludes telephone calls, dietating and
reviewing letters, travel time to and from meetings and the Court, legal research, negotiations and any
other service relating to this matter.

d. Court Awards of Legal Fees. It is possible that your spouse will either agree to pay or be required
to pay for some or all of your legal expenses and costs. Any money that is actually paid by your spouse
will be applied to reduce the amount You may owe. You will be liable until the payment is actually
made by your spouse. The Law Firm is not required to sue your spouse to collect any moneys due.
[nder Rule 5:3-5{(c), the Court may award counsel fees after application for same.

e. Increased Legal Fees. The Rules of Court allow atterneys to charge additional fees in certain
cases. You may be charged an additional amount above the hourly rates set forth in this Agreement
where the urgency of the case, the amount involved or the results obtained reasonably justify such an
additional fee. If such an additional fee is charged, all reasons for such charges will be explained in
detail.

4. Costs and Expenses. In addition to legal fees, You may be required to pay for expenses in connection with
the institution and prosecution of your complaint. Suech expenses may include, among other things, expert[Js fees
and expenses for other testimony or evidence, court costs, accountant[§ fees, appraiser§ fees, service fees,
investigator[Js fees, deposition costs, transcripts and extraordinary photoeopying, messenger service, overnight
delivery, faxing, long distance telephone charges and express mail expenses. You will not be required to pay for
usual and customary law office overhead expenses, such as loeal telephone charges, routine photecopying and
postage costs and expenses associated with legal research.

The Law Firm may pay the above expenses for the client on your behalf or require that the expenses be
paid in advance. The Law Firm may require that expert(s) be retained directly by You and You would therefore
be solely responsible to pay them. A statement of the expenses and disbursements for which you are responsible
will be provided to You with the monthly hill.

5. Bills. The Law Firm will send You monthly itemized invoices and these bills are to be paid upon receipt.
The Law Firm may require that costs and expenses (see paragraph 4) be paid in advance. All other bills for costs
and legal expenses are due upon receipt. You will be charged interest at a yearly rate of % on any
remaining balanee not paid within days (not less than 30 days) from the date the bill is rendered.

6. Your Responsibilities. You must fully cooperate with the Law Firm and comply with the other
requirements in paragraph 10. If You do not comply with these requirements, the Law Firm may ask the Court
for permission to withdraw from representing You. The Law Firm will also withdraw at your request.

7. No Guarantee. The Law Firm agrees to provide conscientious, competent and diligent services and at all
times will geek to achieve solutions which are just and reasonable for You. However, because of the uncertainty of
legal proceedings, the interpretation and changes in the law and many unknown factors, attorneys cannot and do
not warrant, predict or guarantee results or the final outcome of any case.

8. Withdrawal from Representation. An attorney may withdraw from the representation prior to the fixing
of the trial date or the Matrimonial Early Settlement Panel hearing, whichever is earlier, upon the client[]s consent
and in accordance with R. 1:11-2(a)(1). If the client does not consent, the attorney may withdraw only on leave of
court as provided in R. 5:3-5(d)(2).

8408 - R. 5:3-5 Agreement to Provide Legal Services in Powered by 01999 by ALL-STATE LEGALR
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STATEMENT OF CLIENT RIGHTS AND RESPONSIBILITIES IN CIVIL FAMILY ACTIONS

9. Client Rights

a. Clients have the right to have their attorneys diligently advocate their interests within the bounds of
the law and legal ethies.

b. Clients have the right to have the fee arrangement fully and completely explained prior to entering into
any agreement for services.

c. Clients have the right to have a written retainer agreement describing the financial terms of the
relationship between the client and the attorney.

d. Clients have the right to refuse to enter into any unacceptable fee arrangement or modification of a fee
arrangement.

e. Clients have the right to be provided information as to the attorney(s} who will be primarily
responsible for their matter and all other legal staff who will be working on the matter as well as
information as to the costs for those individuals.

f. Clients have the right to be provided bills on a regular basis itemized as to the charges and time spent
on each activity.

g. Clients have the right to be informed of and be present at any court proceeding involving their case
unless otherwise directed by the court.

h. Clients have the right to be provided copies of all documents presented to the court by any party in
their matter unless otherwise ordered by the court.

. Clients have the right to be afforded reasonable access to their attorneys.

j. Clients have the right to make the final decision as to whether, when, and how to settle their cases and

as to economic and other positions to be taken with respeet to issues in the case.

10. Client Responsibilities

a. Clients shall provide full and accurate information to their attorneys regarding their matter.

b. Clients shall be available to participate in a timely fashion regarding their matter and to respond
reasonably to requests from their eounsel.

c. Clients shall advise their attorneys promptly of any change in their lives that might reasonably be
expected to affeet the handling of their matter,

d. Clients shall pay for the legal services rendered on their hehalf within the time period set forth in the
retainer agreement.

e. Clients shall be required to review diligently all bills submitted by their attorneys and within a
reasonable time to raise any objeections regarding hilling.

f. Clients shall not take any position in their matter for any improper purpose, such as to delay the
proceeding or intentionally to increase the cost to other litigants.

g. Clients shall not seek to use their attorneys for any improper means.

h. Clients must recognize and be responsible for the costs associated with any aetion initiated or
requested by the client.

i. Clients shall provide sufficient time for their attorneys to explain to them the financial costs and other
ramifications of a potential action in their matter and reasonably to consider the adviee of their
attorneys.

Signatures. You and the Law Firm have read and agree to this Agreement. The Law Firm has
answered all of your questions and fully explained this Agreement to your complete satisfaction. You have been
given a copy of this Agreement.

Law Firm: Agreed and Accepted:
By
Attorney Client
8408 - R. 5:3-5 Agreement to Provide Legal Services in Powered by 01999 by ALL-STATE LEGAL?
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Example 3: Agreement to Provide Legal Services in Matrimonial Litigation

Woodbridge
December 30, 1999

Personal & Confidential

[insert name and address]

RE: [insert name of case]

Dear

I do not recall if you ever formally retained us many years ago, but Court Rules have
required us to change our retainer agreements and, therefore, 1 am sending this letter to confirm
your retention of us to represent you in the matrimonial litigation that is about to ensue between
you and your wife. This letter will set forth the terms of your retention of this firm, and | would
ask you to review it carefully and call me with any questions if you have any, or otherwise sign
the copy of the letter provided herewith and return it to me in the enclosed envelope with your
retainer check.

We will represent you in the within matter and we will bill on a time basis, charging the
hourly rates then applicable for the work performed by the various attorneys and staff. My
current hourly rate is [insert] and the current hourly rates of the attorneys in our office who may
work on your case range from [insert] per hour up to [insert] per hour. Additionally, you will
be billed for disbursements incurred on your behalf for such as court filing fees, photocopies,
travel expenses, deposition cost, computerized legal research, messenger service, fax and long
distance telephone charges.

Our time charges and disbursements incurred in your matter will be sent to you
periodically, but no less frequently than every ninety (90) days. The time charges will first be
billed against your retainer of $[insert] Dollars, which you should forward to me along with your
signed retainer letter. Once the retainer falls to $[insert], you will be responsible for the prompt
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Example 3 — Continued

December 30, 1999
Page 2

payment of our periodic bills. If the bills are not paid, this firm has the right to charge interest on
all unpaid bills at a rate of 1% per month; however, no interest will be charged sooner than thirty
(30) days after the presentation of the billing statement to you. If there is any money left in your
retainer account at the conclusion of our representation, you will receive the balance of that
retainer.

Lastly, you are hereby advised that our firm may, consistent with the procedures set forth
in the Rules of Court, withdraw as your counsel if you do not comply with the terms of this
agreement and your signature on this agreement is your acceptance and approval of our firm’s
withdrawal as your counsel in the above-captioned matter should you fail to comply with the
terms of this retainer agreement.

A “Statement of Client Rights and Responsibilities in Civil Family Actions” is attached
hereto. The same is incorporated within the terms of this retainer agreement and should be
carefully reviewed before you sign this retainer.

If the foregoing meets with your approval, kindly sign a copy of this letter, below, and
return it to me.

We look forward to working with you.

Very truly yours,

Lawrence Lawyer
LL/cap

I have read this retainer agreement carefully and
understand and agree to its terms.

By: Dated:
[insert]
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10.

Example 3 - Continued

STATEMENT OF CLIENT RIGHTS AND RESPONSIBILITIES
IN CIVIL FAMILY ACTIONS

A. Client Rights

Clients have the right to have their attorneys diligently advocate their interests
within the bounds of the law and legal ethics.

Clients have the right to have the fee arrangement fully and completely explained
prior to entering into any agreement for services.

Clients have the right to have a written retainer agreement describing the financial
terms of the relationship between the client and the attorney.

Clients have the right to refuse to enter into any unacceptable fee arrangement or
modification of a fee arrangement.

Clients have the right to be provided information as to the attorney(s) who will
be primarily responsible for their matter and all other legal staff who will be
working on the matter as well as information as to the costs for those individuals.

Clients have the right to be provided bills on a regular basis, itemized as to the
charges and time spent on each activity.

Clients have the right to be informed of and be present at any court proceeding
involving their case unless otherwise directed by the court.

Clients have the right to be provided copies of all documents presented to the
court by any party in their matter unless otherwise ordered by the court.

Clients have the right to be afforded reasonable access to their attorneys.
Clients have the right to make the final decision as to whether, when, and how
to settle their cases and as to economic and other positions to be taken with
respect to issues in the case.

B. Client Responsibilities

Clients shall provide full and accurate information to their attorneys regarding
their matter.
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Example 3 - Continued

Clients shall be available to participate in a timely fashion regarding their matter
and to respond reasonably to requests from their counsel.

Clients shall advise their attorneys promptly of any change in their lives that
might reasonably be expected to affect the handling of their matter.

Clients shall pay for the legal services rendered on their behalf within the time
period set forth in the retainer agreement.

Clients shall be required to review diligently all bills submitted by their attorneys
and within a reasonable time to raise any objections regarding billing.

Clients shall not take any position in their matter for any improper purpose, such
as to delay the proceeding or intentionally to increase the cost to other litigants.

Clients shall not seek to use their attorneys for any improper means.

Clients must recognize and be responsible for the costs associated with any action
initiated or requested by the client.

Clients shall provide sufficient time for their attorneys to explain to them the
financial costs and other ramifications of a potential action in their matter and
reasonably to consider the advice of their attorneys.
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Example 4: Retainer Agreement
LETTERHEAD
[insert date]
[insert]
Re:  Legal Representation
Dear [insert]

This letter shall serve as our retainer agreement. Our firm will represent you and your
company [insert] in connection with [insert nature of litigation].

Our original retainer will be $[insert].

You will be billed monthly on an hourly basis against your retainer and we will advise
you on a monthly basis of the status of your retainer. The hourly rates of the individuals
presently working on your case are as follows:

[insert]

Certain other attorneys and/or paralegals with different rates may also be utilized as
needed. Please note that all rates are subject to change and are adjusted periodically.

You will also be billed separately on a monthly basis for all out-of-pocket expenses such
as shorthand reporters, transcript fees, long distance telephone toll charges, computerized
research, travel, photocopying and similar expenses.

In the event that the balance of your retainer falls below the sum of $[insert], you will
provide additional funds to bring the retainer balance up to that amount. It is understood that
unless you meet your positive retainer requirement of $[insert], this firm may take the
appropriate action to cease providing legal services for you.

As you know, we have not examined any of the underlying documents. Thus, we cannot
at this time analyze whether we have a good faith basis to file papers in court. After we
complete our review, you will be advised whether we, in our sole discretion, can in good faith
file the necessary court papers. If we do not file court papers all monies, minus legal fees and
disbursements, will be returned to you. However, you expressly understand and agree that we
will be paid for all of our time and expenses in reviewing this matter even if we advise you that
we do not believe there is a good faith basis to proceed and, on that basis, do not proceed.
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Example 4 - Continued

It is understood that we make no promises to you as to the resolution of your matter
except that we promise to provide you with our best professional skills.

If you are in agreement with the terms of this letter, kindly sign at the bottom and return
the original to me along with your check for the retainer.

Very truly yours,

LAWRENCE LAWYER
Enclosures

Accepted and agreed to:

[insert corporation] I agree to be personally responsible for all legal fees and
expenses incurred

By:

[insert individual]

Dated:
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Example 5: Demand Letter

Letterhead

December 28, 1999

VIA FAX & REG. MAIL
Benjamin Daniel, Esq.

1 Apple Lane

Westview, NJ 02331

Dear Mr. Daniel:

As you know, we represent ABC Corp. ("ABC"), the tenant at the premises owned by
your client, Acme Inc. ("ACME"), located at 1 Brick Lane, Eastmont, New Jersey (the
"Premises"). Despite repeated written and verbal requests by ABC, Acme has refused to repair
the loading dock at the Premises. Acme’s failure to properly maintain the Premises and make
the necessary repairs to the loading dock violates paragraph 37 of the Lease between the parties.

Please be advised that we will file a lawsuit against Acme in New Jersey Superior Court
if it fails to repair the loading dock within the next ten days. We will also seek attorneys’ fees
against ABC based on paragraph 52 of the Lease. Feel free to contact me if you would like to

discuss a resolution of this dispute short of litigation.

Thank you for your attention to this matter.

Very truly yours,

Lawrence Lawyer

LL/cap
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Example 6: Notice of Tort Claim

Forward to: Tort & Contract Unit, Claims Service Section, Division of Law, 25 Scotch Road,
Trenton, New Jersey 08625

(THIS CLAIM FORM MUST BE FILED WITHIN 90 DAYS OF THE ACCIDENT OR OCCURRENCE
OR YOU MAY FORFEIT YOUR RIGHTS)

Name of Claimant Street Address
Date of Birth City State Zip
Home Telephone Number Social Security Number

Telephone number at which you can be reached during the hours of 9 am. to 5 p.m.:

2. If it is requested that notices be sent to a person other than claimant, state:
Name of Person Mailing Address
Telephone Number City State Zip

Relationship to claimant:

3 The accident or occurrence:

Date Time Location

City or Town State

Describe the accident or occurrence:
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Example 6 - Continued

State the name and address of all witnesses:

4. a) State the name and address of each State agency and each State employee whom you
claim caused your damages or injuries:

b) State the name and address of all other persons, companies, or governmental agencies
whom you claim are responsible for your injuries or damages:

5. Briefly describe the injury, damages and losses incurred by you.

6. State the amount claimed by you

State the basis of the calculation of this loss

I hereby certify that the foregoing statements made by me are true. I am aware that if any statement made
herein is willfully false or fraudulent, that I am subject to punishment provided by law.

Dated:

Claimant or person filing claim on
behalf of claimant



Civil Trial Preparation / 35
Example 6 - Continued

NOTICE OF CLAIM UNDER TORT CLAIMS ACT
TO PUBLIC ENTITY OTHER THAN THE STATE

To: City Clerk
City of Newark
920 Broad Street
Newark, New Jersey 07102

TAKE NOTICE that the following claim is hereby presented under the New Jersey Tort Claims

Act:
a. The claimants are John Doe and Jane Doe, residing at 89 Third Street, East Orange, New Jersey.
b. Notice in regard to the claim should be directed to Jones and Jones, attorneys for the claimants,

123 Main Street, Newark, New Jersey 07102.

o The claim arises out of a collision between automobiles operated by the claimant John Doe and
by Richard Roe on July 1, 1996, at the intersection of Broad and Market Streets, Newark, New Jersey.

d. Damages claimed are (1) personal injuries to John Doe presently to include a cerebral concussion,
fracture of the right arm, and multiple contusions and abrasions; (2) per quod damages to Jane Doe as
wife of John doe, and (3) property damage to the automobile of John Doe.

e The damages were caused by Richard Roe, Assistant Building Inspector, operating an automobile
owned by the City of Newark during the course of his employment.

f. Claimant John Doe is still under treatment, and detailed amounts of damages claimed are not
known at this time.

George Jones, for Jones and Jones
Attorneys for Plaintiffs
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I11. PLEADINGS

"A civil action is commenced by filing a complaint with the court.” R. 4:2-2. Before
a complaint is filed, however, the plaintiffs counsel must determine which court has

jurisdiction, and what venue is the proper one.

A. JURISDICTION

Without jurisdiction over both the subject matter of the case and the defendant(s), a court
may not proceed.  The New Jersey Constitution gives the Superior Court subject matter
jurisdiction over virtually all types of cases. N.J. Const., Art. VI, 83, 9 2; see ChapterI. In
general, the Law Division of Superior Court has subject matter jurisdiction over cases that
involve primarily a claim for monetary damages, while the Chancery Division has jurisdiction
over cases that entail primarily claims for non-monetary relief such as specific performance, an
injunction, or other equitable relief. See R. 4:3-l(a). The Special Civil Part has jurisdiction
over cases in which damages do not exceed $15,000. R. 6:1-2(a)(l).

In cases involving claims under a federal statute or the United States Constitution, the
United States District Court for the District of New Jersey has subject matter jurisdiction. 28
U.S.C. 8§1331. Additionally, the District Court has jurisdiction where the plaintiff(s) are all
from a different state than all defendant(s) and the amount in controversy exceeds $75,000. 28
U.S.C. 81332. Sometimes either the federal court or the state courts may have subject matter
jurisdiction. Though federal litigation is beyond the scope of this book, you need to consider
carefully whether to choose federal rather than state court as the place to file the case. Two

indispensable resources for federal litigation practice are Gann Law Books' annotated New Jersey
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Federal Practice Rules, and New Jersey Law Journal Books' New Jersey Federal Civil

Procedure.

Jurisdiction over the defendant(s) must also be evaluated before a complaint is filed. The
New Jersey Court Rules afford personal jurisdiction to the outer limits of what the due process
clause of the Constitution permits. R. 4:4-4; Avdel Corporation v. Mecure, 58 N.J. 264, 266
(1971). In general, the question is whether it is reasonable for a defendant to expect to be
subject to suit in New Jersey. The basic assessment on this issue addresses whether the
defendant's contacts with New Jersey are sufficient so that requiring the defendant to defend a
case in this state does not offend traditional notions of fairness and substantial justice. There
are numerous cases on the subject of personal jurisdiction, many of which depend on the
particular facts and nuances of those cases. For counsel who are about to embark on the
prosecution or defense of a case where personal jurisdiction may be an issue, there is no
substitute for familiarity with this body of case law.

As is true of every facet of a complaint or other pleading, you should carefully
investigate the facts that affect personal jurisdiction before filing a complaint. Not only does
R. 1:4-8 subject counsel to sanctions for frivolous filings, but failing to investigate jurisdiction
adequately may permit defendants to delay consideration of the merits by seeking to dismiss the

complaint based on lack of jurisdiction.
B. VENUE
The New Jersey Court Rules address venue very specifically. R. 4:3-2 discusses which

county is the proper place to file a case. R. 4:3-1 contains directions as to whether the Law

Division or the Chancery Division is appropriate. In general, venue is proper in the county in
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which the cause of action arose, or in which any party to the action resides at the time the action
is instituted or, in case of a nonresident defendant, the county in which the summons was
served. Exceptions include actions affecting title to or other interests in real property, where
the only proper venue is the county in which the property is located, actions against public
agencies or officials, which must be brought where the cause of action arose, and receivership,
attachment, family, probate, and Special Civil Part cases, all of which have their own venue
rules. See R. 4:53-2 (receivership); R. 4:60-2 (attachment); R. 5:2-1 (family); R. 4:83-4
(probate); R. 6:1-3 (Special Civil Part). Furthermore, for venue purposes, R. 4:3-2(b), deems
a corporation to reside in the county in which its registered office is located or in any county
in which it is actually doing business.

When more than one venue is appropriate for a particular case, you must consider the
nature of the case, whether a jury trial will be sought, how quickly case calendars are moving,
and other factors that may lead to a choice of one county over another. If the case is to be filed
in the Chancery Division, where one judge normally handles the matter for its entire duration,
you may wish to consider the identities of the particular judges involved in making decisions
about where to file. Forum-shopping and judge-shopping, though condemned by many in the

abstract, are venerable tactics that every good lawyer should use reasonably to aid his client.
C. THE COMPLAINT

1. Factual Allegations
Every claim for relief "shall contain a statement of the facts on which the claim is based,
showing that the pleader is entitled to relief, and a demand for judgment for the relief to which

the pleader claims entitlement.” R. 4:5-2. The Rules require that "[e]ach allegation of a
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pleading shall be simple, concise and direct,” and "no technical forms of pleading are required."”
R. 4:5-7. Thus, such things as malice, intent, knowledge, other states of mind, and performance
or occurrence of conditions precedent may be alleged generally. R. 4:5-S(a), (b). However,
allegations of "misrepresentation, fraud, mistake, breach of trust, willful default or undue
influence™ must be pleaded with special particularity. R. 4:5-S(a). The gist of each cause of
action must be alleged in a complaint, and the defendant must be apprised of the nature of the
claim. Grobart v. Society for Useful Mfrs., 2 N.J. 136 (1949).

Factual allegations should be set forth in numbered paragraphs. Ideally, each such
paragraph should be limited to a single set of circumstances. That makes the pleading more
easily understandable. This also forces a defendant to admit or deny each allegation specifically,
rather than permitting a more vague response to combined allegations. A clear narrative style,
usually recounting the events in chronological order, will help convey effectively the facts and
the basis for a claim for relief. Legalese, while perhaps impressive to some less sophisticated
clients, does not enhance and may even detract from your pleadings. Keep them clear and
simple.

If there are multiple Counts in the complaint, there is no need to restate the same facts
repeatedly. R. 1:4-3 permits allegations made in one part of a pleading to be adopted by
reference in another portion of the document.

Each separate legal theory should be set forth in its own Count. It is often helpful to
describe the legal theory of each Count in parentheses after the number of the Count.

Different Counts of a complaint may form a basis for different types of relief. If so,

after each Count, the complaint should include an "ad damnum™ clause (commonly called a
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“WHEREFORE” clause) that specifies the relief demanded in that Count. If all Counts seek
the same relief, the ad damnum may be stated once at the conclusion of the pleading.

Specific amounts of damages may be demanded in a complaint only when those amounts
are liquidated (that is, there is a firm basis for asserting that a specific amount is due, such as in
the case of a book account). If unliquidated damages are sought, as in personal injury cases, the
Court Rules require (except in the Special Civil Par) that “the pleading shall demand damages
generally without specifying the amount.” R. 4:5-2; Botta v, Brunner, 26 N.J. 82 (1958). In an
automobile negligence case, however, the plaintiff’s medical expenses may have to be pleaded
in order to invoke jurisdiction in accordance with the no-fault statue.

In any pleading or other document submitted to the court, counsel must redact all
confidential personal identifiers, R. 1:38-7(b), and certify that that has been done, R. 1:38-
7(c)(1),(2). Such identifiers include social security, driver’s license, vehicle plate, insurance
policy, and active financial account and credit card numbers R. 1:38-7(a).

2. Special Provisions

The Court Rules contain special provisions for particular matters such as representing an
infant or incompetent person, R. 4:26-2(b), representing a future interest, R.4:26-3, or asserting
a per quod claim, such as for loss of consortium, R. 4:28-3(b). Additionally, particular Court
Rules govern certain specialized types of cases such as action in lieu of prerogative writ and
class actions. For example, R. 4:69 not only addresses prerogative writ principles such as stays
and exhaustion of administrative remedies, but that Court Rule, not a statute, contains the statute
of limitations applicable to prerogative writ cases. R. 4:69-6. Similarly, R. 4:32, which governs

class actions, contains not only procedural but substantive requirements for such cases. Finally,
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certain causes of action that originate in the common law are governed by special Court Rules
as well. E.g. R. 4:62 (action to quiet title); R. 4:63 (waste, partition, dower and curtesy); R.
4:63A (lis pendens). Counsel involved in these or other specialized types of claims must consult
the applicable Rules and ensure that their pleadings comply with those provisions.

a. Representing an Infant

If a plaintiff is an infant or an incompetent person, a guardian must represent him.
R.4:26(a). The guardian may be appointed by the state or by the court on petition, its own
motion or a party’s motion. R. 4:26-2(b).

In negligence cases, unless the court otherwise directs, a parent of an infant or
incompetent person is deemed to have been appointed guardian ad litem without court order
upon the filing of an attorney’s certificate stating the parental relationship, the child or
incompetent person’s status and his or her age, the parent’s consent to act as guardian ad litem
at the same time as the complaint and setting it forth below the attorney’s signature. If the
complaint has already been filed without the attorney’s certificate and an Answer has been
served, a copy of the attorney’s certificate must be served upon the adversary and filed in
duplicate with the Clerk of the Superior Court, together with an acknowledgment of service by
the adversary or an affidavit of service. Therefore, the better practice is to include the
certification in the complaint.

The guardian of an infant or incompetent person may not, even in the exercise of
good faith and reasonable discretion, compromise a case without judicial approval. See R. 4:44-
3. This hearing, often known as a “friendly proceeding,” is heard by the court without a jury.

Id. The court is to examine the merits of the infant or incompetent person’s claim, to consider
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the evidence submitted in support of the settlement, and to determine “whether the settlement
is fair and reasonable as to its amount and terms.” Id.

If an action is not actually pending when a settlement is reached, a complaint should
be filed setting forth the infant or incompetent person’s claim and the settlement terms, together
with any defendant’s answer deemed appropriate. Process is not required because the filing of
an answer and a formal appearance by defendant is sufficient to give the court jurisdiction.
Venue is laid in accordance with R. 4:3-2. See R.4:44-1.

The attorney should have the guardian and infant present for the friendly
proceeding. Children from the age of five or so may be called by the judge to testify. The
plaintiff’s attorney should have available recent doctors’ reports to present for the court’s
approval. The plaintiff’s attorney should also have an Order of Judgment prepared. This Order
of Judgment must contain the amount of the award, attorney’s fees, expenses and the net award
going to the infant or incompetent person. R. 4:44-3. R. 4:48A deals with the aftermath of a
judgment for infants and incompetents, whether by settlement or trial, including bonding and
other requirements.

Once a money judgment is obtained, the prevailing party, usually the plaintiff, must
send the judgment to Trenton, along with the filing fee, in order for the judgment to be recorded
as a statewide lien in the Civil Judgment and Order Docket. Following satisfaction of the
judgment, the defendant should send the Warrant for Satisfaction of Judgment and Order
Docket. In the event the plaintiff did not file the Judgment in Trenton, the Warrant for
Satisfaction of Judgment should be sent to the Deputy Clerk of the Superior Court in the county

of venue, along with the filing fee. R. 4:48 discusses Warrants for Satisfaction of Judgment
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generally.
b. Representing a Future Interest
R. 4:26-3 describes the procedure in circumstances affecting property and the
interests of persons unknown, not in being and with future interests. This Rule provides for
representation by one person who had the same interest unless a conflict of interest exists, and
thereby eliminated the expenses of a specially appointed guardian. If a conflict exists between
a person holding the same interest and the other beneficiaries, or a person with the same interest
is unknown or difficult to ascertain, the court may appoint a guardian ad litem. R. 4:26-3(c).
c. Per Quod Claims
R. 4:28-3(b) requires that a spouse’s suit for loss of consortium in a personal injury
negligence action by the other spouse (the per quod action) must be joined with the claim for
personal injury or it shall be deemed to be waived absent a court order for good cause. That
Rule embodies the decision in Ekalo v. Construction Serv. Corp. of America, 46 N.J. 82 (1965).
d. Unknown Parties
Sometimes a plaintiff will not know the identity of a person or entity who is alleged
to have done the wrong to the plaintiff. In that event, you should plead such defendant(s) as
“John Doe(s).” If there is more than one such defendant, they are usually given numbers (that
is, “John Doe #1, John Doe #2,” etc.) or different names (such as “Richard Roe”). See Example
7. R. 4:26-4 and 4:26-5 deal with such fictitious name practice. You should, however, attempt
to ascertain promptly the true identity of any John Does and amend the pleadings accordingly.
R. 4:26-4 forbids the entry of a final judgment against a party designated by a fictitious name.

Moreover, plaintiffs who wait too long to amend John Doe allegations may be precluded from
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doing so at all.

3. Formatting Required

Regardless of the type of complaint, the layout and format of the allegations are
largely the same. See Examples 8, 9 and 10. Other forms of complaints may be found in
sources such as New Jersey Practice and the New Jersey Judiciary’s website,

www.njcourtsonline.com. The actual formatting requirements for a complaint, such as the size

of the paper, the need for the name, address, telephone number and New Jersey attorney
identification number of the attorney filing the pleading, and the requirement that a party’s
address be stated, are contained in R.1:4-1.

R. 1:4-9 specifies that all pleadings and other papers filed in any court shall be prepared on
letter size paper (8 %2 x 11 inches) of a standard weight (that is, for example, no “onion skin”
paper). The number of copies may vary from county to county so it is best to call the clerk’s
office if uncertain of the number required.

R. 1:4-1(b) requires that the first page of each paper filed contain a blank space of
approximately three inches reserved for notations by the Clerk. Moreover, at the top left of the
first sheet of every paper to be filed, the name of the attorney filing the paper and his or her
office address and telephone number must be typed, along with their attorney identification
number (beginning November 1, 2013). No backer or cover sheet should be attached.

R. 1:4-1(a) deals with the caption of the pleading and the names of the parties. Every paper to
be filed should contain a caption setting forth at the right-hand margin the names and division

of the court in which the action is instituted, the county of venue and a space where the docket
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number may be added for further service and pleadings. Slightly below should appear the
nature of the action (Civil, Criminal, Family, or Probate) and a designation such as
“Complaint.” The complaint must include the names of all the parties, but in later pleadings it
is enough to state the name of the first party on each side with an indication that there are other
parties, such as John Smith, et al. The first pleading of any party must also state his or her place
of residence, or if the party is not a natural person, its principal business address. R. 1:4-1(a).
Failure to comply with the requirement, however, may be corrected in an amended complaint.
Carolina Cas. Ins. Co. v. Belford Trucking Co. v. Belford Trucking Co., 116 N.J. Super. 39 (Ch.
Div. 1971) aff"d, 121 N.J. Super. 583 (App. Div. 1972).

4. Requesting a Jury Trial

Several miscellaneous matters must or should be addressed in an initial complaint.
First, you must decide whether to request a jury trial. Most cases in the Law Division carry a
right to a jury, while Chancery Division cases usually do not. See generally Greenberg &
Wolinetz, The Right to a Civil Jury Trial in New Jersey, 47 Rutgers L. Rev. 1461 (1995).
Although R. 4:35-1(a) permits a party to demand a jury by serving a demand within ten days
after the last pleading, it is prudent to make the demand in the initial pleading. A jury demand
normally may not be made in an amended or supplemental pleading. Associated Metals Corp.
v. Dixon, 82 N.J. Super. 281 (App. Div.), certif. denied, 42 N.J. 501 (1964). Failure to demand
a jury in timely fashion waives any right to a jury trial. R. 4:35-1(c). The standard jury demand

seeks a jury “as to all issues so triable.” See Example 11.
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5. Designation of Trial Counsel

Second, if it is intended that a particular attorney try the case, the initial pleading
should include a designation of trial counsel. R. 4:5-1(c). See Example 12. Absent such a

designation (which may also be made later in the case in a writing filed no later than 10 days
after the expiration of the discovery period, see R. 4:25-4, in certain cases, the court may insist
that any partner or associate proceed with trial when the case is reached on the calendar. R.
4:25-4. That same Rule provides that, in Track 11 medical malpractice cases, a designation of
trial counsel will presumptively expire once such a case is three years old.

6. R. 4:5-1; Certification, Joinder of Claims and Parties, and the Entire
Controversy Doctrine

Finally, each complaint must contain a certification regarding “whether the matter
in controversy is the subject of any other action pending in any court or of a pending arbitration
proceeding, or whether any other action or arbitration proceeding is contemplated.” R. 4:5-
1(b)(2). See Example 13. This furthers the policy of the entire controversy doctrine. R. 4:30A,
which requires that all claims that can be brought against a particular party must be brought in
a single action, absent judicial permission not to do so. This is true even though R. 4:27-1,
regarding joinder of claims, appears to be merely permissive, not mandatory. Though the entire
controversy doctrine no longer requires mandatory joinder of all parties as well as all claims,
R. 4:28-1(a) mandates that any person who is subject to process must be joined as a party if
complete relief cannot be accorded among those already parties in his or her absence, or if he
or she claims an interest in the subject matter of the action that would, as a practical matter be

impaired, or where those already parties would face a substantial risk of double liability or
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inconsistent obligations absent joinder. Thus, it is always important to consider what parties
must be joined and to include them all in the complaint.

The entire controversy doctrine is an extremely intricate area of law, and one that
appears to be unique to New Jersey. Since 1989, when the Supreme Court decided one of the
leading entire controversy doctrine cases, Cogdell v. Hospital Center at Orange, 116 N.J. 7
(1989), the Court has issued numerous entire controversy doctrine decisions and has changed
some of the rules governing the doctrine more than once. See, e.g., Oliver v. Ambrose, 152 N.J.
383 (1998); Joel v. Marrocco, 147 N.J. 546 (1997); Olds v. Donnelly, 150 N.J. 424 (1997);
Circle Chevrolet v. Giordano, Halleran & Ciesla, 142 N.J. 280 (1995) (later overruled by
Olds); Mortgageling Corp. v. Coommonwealth Land Title, 142 N.J. 336 (1995); DiTrolio v.
Antiles, 142 N.J. 253 (1995). The annotation to R. 4:30A in the New Jersey Court Rules is a
comprehensive compilation of entire controversy doctrine cases at all levels.

It is essential that an attorney who is about to file a complaint that does or should
involve multiple parties or claims review carefully the applicability of the entire controversy
doctrine. The consequences, to both attorney and client, of failing to do so are significant. If
you are in doubt about whether to include a party or claim, it is often wise to err on the side of
doing so. You can always later ask a judge to sever part of the case, but if you do not include
it in the complaint in the first place it may be precluded if you try to bring it thereafter.

7. Signature

A complaint must be signed by the attorney of record. R. 1:4-5. The attorney’s
signature constitutes a certification that he or she has read the pleading, that to the best of his

or her knowledge there is good ground to support it, and that it is not interposed for delay. R.
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1:4-8. A verification of the pleading by the client is also required in cases where a statute so
requires or ex parte relief is sought. R. 1:4-7. Complaints in the Chancery Division,
General Equity, or in the Law Division, Special Civil Part, must certify that confidential

personal identifiers have been and will be redacted from all filed papers. R. 4:5-1(c).

8. Case Information Statement
Finally, a Case Information Statement must accompany the complaint. R. 4:5-
1(b)(1). The annotated New Jersey Court Rules and the Judiciary’s website,

www.njcourtsonline.com, contain a form of CIS. See Example 14. The CIS is designed to aid

the court in case management but may not be used as evidence and has no substantive effect on
the case. See Example 15. If the Case Information Statement is incomplete or omitted, the
complaint will be returned to you. R. 1:5-6(c).

The CIS requires the plaintiff’s attorney to designate the case category into which
the Complaint falls. There are four different “tracks” that encompass the various case categories,
and each case must be assigned to one of those tracks. R. 4:5A-1. One of the most significant
differences in the tracks is the length of the discovery period. Track I cases, including tenancy,
book account, PIP coverage, UM or UIM claims, and other relatively more simple matters, have
a 150-day discovery period. Track Il, which includes construction claims, most personal injury
cases, and employment lawsuits other than under the Law Against Discrimination or the
Conscientious Employees Protection Act, provides 300 days for discovery. Track Il affords
450 days for discovery, and covers medical and other professional malpractice, civil rights,
LAD, CEPA, product liability and toxic tort cases. Track IV is for the most complex cases,
such as environmental coverage cases, complex commercial matters, Mount Laurel and

prerogative writ litigation, and certain other types of lawsuits. Those cases not only have a 450-
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day discovery period, but are to be actively case-managed by an individual judge.

The CIS affords the plaintiff’s attorney the opportunity to state reasons why the case should
be assigned to a track other than the one designed for that type of claim. The court assigns a
track and must notify the plaintiff’s attorney of the track assignment within ten days after the
filing of the Complaint. R. 4:5A-2(a). The plaintiff must attach a copy of the track assignment
to the summons or other process served on each defendant. Id.

If the plaintiff wishes a track reassignment, an application may be made to the court for a
change of track by filing a certification of good cause. 1d. Other parties, if they have been
served, may object by a responding certification filed within ten days. /d. Any party aggrieved by
a decision on such an application may seek relief by motion within 15 days after that decision.
Id. Therefore, a track change may be made only upon a showing of “exceptional
circumstances,” or by the court on its own motion, on notice to the parties. R. 4:5A-2(b).

It is thus important that you pay attention to the track assignment that your case receives,
and determine promptly whether it needs to be changed. If you wait too long to seek a change,
it may be too late to get such relief, particularly because “exceptional circumstances” is likely
to be construed in a very limited way.

D. SUMMONS

Every complaint that is to be served must be accompanied by a summons. The summons
must be issued within fifteen days of the filing of the complaint. R. 4:4-1. Failure to issue the
summons timely may result in the dismissal of the case without prejudice, though dismissal is

quite rare unless the defendant is prejudiced by the delay. Id.; see e.g., Vines v. Orange
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Memorial Hospital, 192 N.J. Super. 496 (App. Div. 1984).
The form of the summons is described in R. 4:4-2. Once again, the annotated New Jersey

Court Rules, and the Judiciary website, www.njcourtsonline.com, contain an actual form of

summons that may be used. Forms may also be purchased from commercial firms as well. The
docket number of the case, once received, must be placed on the summons, and counsel should
sign the name of the Clerk of the Superior Court (you can find the Clerk’s name on the Judiciary
website or in the New Jersey Lawyer’s Diary). As noted above, a copy of the track assignment
must be attached to the summons. R. 4:5A-2(a). Once the summons is ready, counsel must
then arrange for service of the summons and complaint upon each defendant. See Example 16.
E. SERVICE OF SUMMONS

R. 4:4-3 contains the basic rules regarding who much serve a summons and complaint. The
Sheriff or a commercial process server may make service. R. 4:4-3(a). The New Jersey
Lawyer’s Diary contains information about Sheriff’s fees for service. It is often prudent,
however, to telephone the Sheriff’s office for the particular county in which service is to be
made to confirm the fees and the number of copies of the summons and complaint that is
required. The summons and complaint should then be sent for service promptly. See Example
17.

The Sheriff is to provide plaintiff’s counsel with proof of service, and to file such process
with the court as well. R. 4:4-7 contains the requirements for the proof of service. Those
requirements are applicable to persons other than the Sheriff who serve process as well.
Another alternative means of service is to arrange with the defendant or her attorney, if known,

to accept service voluntarily. R. 4:4-6.
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While R. 4:4-3 describes the “who” of service, R. 4:4-4 and 4:4-5 discuss the “how.” The
requirements for proper service on a natural person differ from those applicable to corporate,
partnership, governmental or other entity defendants, and there are special rules applicable to
defendants not located in New Jersey. See R. 4:4-4. Similarly, there are different procedures
for serving out of state defendants in action in rem or in matrimonial cases. R. 4:4-5. In general,
the Court Rules are concerned with providing notice by the methods that are adequate to put
defendants on notice that they have been sued. You should familiarize yourself with the rules
applicable to the different types of defendants. Many out of state corporations have registered
agents for service of process in New Jersey. You can find out the identity of such an agent by
contacting the office of the Secretary of State. There is a fee for that service.

Two aspects of service merit specific mention. First, R. 4:4-4(c) provides that any
defendant upon whom the Rules require personal service may be served by mail, provided,
however, that such service is effective only if the defendant answers the complaint or otherwise
appears in response to it. Some defendants will respond to a complain no matter how it is
served. Thus, this Rule provides an easy and inexpensive way to serve process. However, a
plaintiff who serves process using this Rule may not obtain a default judgment if the defendant
does not respond.

Second, if the plaintiff’s attorney submits an affidavit stating that “despite diligent effort
and inquiry” personal service cannot be made on an out of state defendant in the manner
required by R. 4:4-4(a), other means may be used to accomplish service. R. 4:4-4(b). You

must take care to document the efforts that have been made to serve process in accordance with
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R. 4:4-4(a) before resorting to the affidavit of diligent inquiry as an alternative. See Example
18. There is no fixed standard for what constitute due diligence in a particular case. For a
discussion of that issues, see Madan v. Madan, 327 N.J. Super. 44 (App. Div. 1999).

F. RESPONSES TO COMPLAINTS

1. Initial Considerations

When a defendant consults you about a complaint that has been received, you must first
find out how and when the complaint was received. If service was proper, the time to answer
or otherwise respond to the complaint begins to run from the date of service. R. 4:6-1.
Normally, that time period is 35 days. Id.

If service was not properly made, you may wish to acknowledge service anyway, as
provided by R. 4:4-6, unless there is prejudice to the client. See Example 19. The plaintiff is
likely to make proper service eventually if the defendant is subject to jurisdiction in New Jersey,
and accepting service extends a professional courtesy that defense counsel may wish to have
reciprocated if the defendant needs an extension of time to answer or otherwise respond to the
complaint. Additionally, your client may wish to join battle at once, to display his readiness to
the plaintiff. If the defendant wishes to contest the sufficiency of the service of process, R.
4:6-2(d) addresses that,

Defense counsel also need to make other threshold decisions. First, you must decide
whether to answer the complaint or to move against it. If the complaint is so vague or
ambiguous that the defendant cannot reasonably be required to frame a response to it, a motion

for more definite statement of the claims may be made. R. 4:6-4. See Example 20. Both the



Civil Trial Preparation /53

grant and the denial of such a motion alter the time for the defendant to file a responsive
pleading. R. 4:6-1(b)(1), (2). However, a motion for more definite statement should not be
used as a tactic to get more time to answer or otherwise move. If more time is needed, you
should simply request it of your adversary rather than resulting to an unnecessary motion that

may provoke an unwelcome reaction from the judge who must consider it.

Like the plaintiff, a defendant may apply to change the track assignment given to the case.
Such an application is to be made with the “first pleading.” R. 4:5A-2(a). Though a motion is
often not considered to be a “pleading,” it may be prudent for a defendant that wishes to seek a
track change to include a track reassignment application with the first motion that the defendant
files. If the defendant files an Answer rather than a motion, any track change application should
be made then. The remaining procedures of R. 4:5A-2(a) and (b) that were discussed above in
regard to plaintiffs apply to defendants as well.

2. Motion in Dismiss

A motion to dismiss the complaint may be made on a number of grounds. R. 4:6-2. See
Example 21. The most significant of those is failure to state a claim upon which relief may be
granted. R. 4:6-2(e). Such a motion asserts, in effect, that accepting the allegations of the
complaint, read most favorably to the plaintiff, as true, the law affords no basis for relief. See
Printing Mart v. Sharp Electronics, 116 N.J. 739 (1989). This motion also alters the time for
the defendant to file a responsive pleading. R. 4:6-1(b)(1). A motion under R. 4:6-2(e) may be
made based only on the face of the complaint and a small universe of other sources, such as

documents referred to in the complaint or matters that may be judicially noticed. If a motion to
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dismiss relies on “matters outside the pleading,” the court must either exclude from its
consideration the material outside the pleading or convert the motion to one for summary
judgment under R. 4:46. R. 4:6-2. In the latter event, all parties must be given the opportunity
to present all material pertinent to the motion. In other words, the court must allow discovery
before deciding the motion. Id.

A defendant may also move to dismiss a complaint for failure to plead with particularity
any of those elements mentioned in R. 4:5-8(a). Most often, that occurs in fraud cases.
However, the purpose of the particularity requirement “is to require the pleader to state the
facts which are relied on as constituting the wrong with enough particularity to enable the
person charged to deny or disprove or explain these facts. It was not intended to encourage
motions to strike pleadings or motions for judgment on the pleadings.” Evangelista v. Public
Service Coord. Trans., 7 N.J. Super. 164, 168-69 (App. Div. 1950). Thus, a motion to dismiss
on this basis is not appropriate where the complaint performs its notice functions. R. 4:6-3
addresses the time within which motions to dismiss must be made. Defenses of lack of personal
jurisdiction, insufficiency of process, or insufficiency of service of process, all of which are
covered by R. 4:6-2, must be presented in a motion to dismiss within 90 days after service of
an answer asserting such defenses, or they are waived. R. 4:6-3

Unlike other motions, dispositive motions such as motions to dismiss have page limits that

apply to supporting briefs. Those page limits appear in R. 1:6-5.
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3. Answer
a. General Considerations

Unless R. 4:6-2, every defense, legal or equitable, in law or fact, to an affirmative claim
must be asserted in the answer. Certain defenses, however, may at the option of the pleader be
asserted by motion, with briefs. These defenses are (a) lack of jurisdiction over the subject
matter, (b) lack of jurisdiction over the person, (c) insufficiency of process, (d) insufficiency of
service of process, () failure to state a claim, discussed above, and (f) failure to join a party
without whom the action cannot proceed, as required by R. 4:28. Defenses (b), (c) and (d) are
waived if they are not asserted in the answer and raised by motion within 90 days after service
of Answer. R. 4:6-3; R. 4:6-7. This is designed to prevent a party from keeping such largely
technical defenses in its “hip pocket” for presentation at a strategic point later in the case when
the parties and the court have already invested substantial time, energy and resources in the
case. If you believe that such defenses are available, they should be presented immediately.

The defenses of lack of subject matter jurisdiction, failure to state a claim, and failure to
join a party required by R. 4:28 may be raised at any time before trial. These defenses go to
the power of the court to hear the case or to the fundamental merits of the claims asserted. For
that reason, these defenses are not waived if not immediately presented. Normally, however,
there is no reason to withhold them once counsel learns of their possible existence. Neither
clients, who may have paid substantial sums to litigate the case, nor the court, which will have
invested its time in the matter, will be happy to see a motion to dismiss the case that could have

been brought months or ever years earlier. You are well-advised to evaluate the availability of
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dispositive defenses such as these at the onset of the case, and to re-evaluate these issues
periodically prior to trial in order to avoid overlooking this resource.

Other threshold motions that must be evaluated are motions to change venue or to transfer
the case to another court. See Example 22. If a change of venue within the Superior Court is
to be sought, that must be done within ten days after the last permissible responsive pleading
or objections to venue are waived. R. 4:3-3(b). The ten day time period may be enlarged in
the rare case where there is “substantial doubt that a fair and impartial trial can be had in the
county where venue is laid.” 1d. Transfers other than between the Law and Chancery Division
are covered by R. 4:3-4. Unlike R. 4:6-2 motions or a motion for a more definite statement,
venue or transfer motions do not alter the time by which a responsive pleading is due.

b. Extending the Time to Answer or Move

Second, you must decide if more time is needed to prepare the answer or motion. If so, the
best way is to obtain the consent of the plaintiff’s counsel. As is true in so many other contexts,
unless agreeing to an extension would prejudice the rights of the plaintiff, the plaintiff’s counsel
should agree to a reasonable extension of time to answer or otherwise move as a professional
courtesy. If plaintiff’s counsel does not consent, the defendant may apply to the court for an
order extending time. Absent prejudice to the plaintiff, forcing a defendant to apply to the court
in this manner will only make the court predisposed against the plaintiff.

Counsel for the parties may by agreement extend the time to answer or otherwise move for

up to 60 days by entering into a stipulation extending time, which must be filed when the answer
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or motion if filed with the court. R. 4:6-1(c). See Example 23. Any request for an extension
beyond that requires a court order. /d. However, parties may execute a consent order and submit
that to the court for signature and entry. Such consent orders are almost invariably granted.

C. Formatting the Answer

The caption of an answer should look largely the same as that on a complaint. An obvious
difference is the title of the pleading, which should include all the components of the document.
For example, the title could say “Answer and Separate Defenses,” “Answer, Separate Defenses
and Counterclaim,” “Answer, Separate Defenses and Jury Demand,” “Answer, Separate
Defenses, Demand for Statement of Damages, Demand for Documents Referred to in the
Pleading” (those demands will be discussed below) or the like. The purpose of the title is to
give the reader notice of the different features contained in the document.

If an answer is to be filed, you must determine how to respond to the allegations of the
complaint. Each paragraph of the complaint should be answered in a matching numbered
paragraph. As to each paragraph, the answer must admit, deny, or claim insufficient knowledge
or information to form a belief as to the truth of the allegations. R. 4:5-3. A blanket denial of
the allegations in a complaint is improper. Id.

The requirement that personal identifiers not be revealed, R. 1:38-7, applies to answers as
well as to complaints.

d. Responding to Each Allegation
Denials of allegations must fairly meet the substance of those allegations. Id. Therefore,

if a portion of the allegations of a particular paragraph is true, counsel should admit what is true
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and deny the remainder of the allegations of that paragraph. Id. Counsel should be careful to
admit what is true, but no more. Allegations that are not denied may be deemed admitted. R.
4:5-5. In addition to answering the allegations of the complaint, you should consider what
affirmative defenses may be applicable. R. 4:5-4 contains a lengthy, but non-exhaustive, list of
possible affirmative defenses. Other affirmative defenses may be available in a particular case.
You should take care to plead any affirmative defense for which there is good ground. Failure
to plead an affirmative defense may result in a waiver. E.g., Feesv. Trow, 105 N.J. 330 (1987);
see also R. 4:6-7. See Example 24. But do not simply toss in every defense listed in the Rule.
It may be bad faith, and an astute adversary will serve interrogatories that will force you to
explain the basis for each defense that you assert.

4. Counterclaims, Cross-Claims and Third-Party Complaints

Additionally, you must consider whether a counterclaim, crossclaim or third-party
complaint should be filed. See Example 25. Some counterclaims are made mandatory by R.
4:7-1 and the entire controversy doctrine, R. 4:30A. Counterclaims that are permissive rather
than mandatory may not have to be brought in the same case. Counsel must make tactical
decisions based on the way that the claims contained in the complaint and those of a possible
counterclaim would be tried in order to determine whether to bring a particular non-mandatory
counterclaim. Moreover, you must consider possible collateral estoppel effects of this decision.
A counterclaim “may claim relief exceeding in amount or different in kind from or not germane
to that sought in the pleading of the opposing party.” R. 4:7-2.

Crossclaims, which are claims asserted between co-parties such as co-defendants, are
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governed by R. 4:7-5. Claims for indemnification or contribution from co-defendants are to be
raised in the answer. R. 4:7-5(b) contains special rules applicable to such crossclaims. Among
other things, a defendant on an indemnification or contribution crossclaim need not file an
answer to such claims. R. 4:7-5(b) automatically deems those crossclaims to be denied.
Third-party complaints are covered by R. 4:8-1. Once a third-party complaint is brought,
the third-party defendant must react as though he were an original defendant. The third-party
defendant must file an answer to the third-party complaint and assert any affirmative defenses
that are available, and may (or must, in the case of mandatory counterclaims) assert
counterclaims against the third-party plaintiff. The third-party defendant and the original
plaintiff may assert direct claims against each other as well. R. 4:8-1(b). Additionally, if the
third-party defendant has claims against still another person who is not already a party to the
case, the third-part defendant may file a fourth-party complaint. Such a pleading is considered
a species of third-party complaint and is governed by the same rules. For an example of a
venerable complex case in which a fourth-party complaint was filed, see Wm. Blanchard Co. v.
Beach Concrete Co., Inc., 150 N.J. Super. 277 (App. Div.), certify. Denied, 75 N.J. 528 (1977).
All pleadings are permitted to contain inconsistent and hypothetical allegations. R. 4:5-6.
Thus, in an action for damage that the defendant allegedly did to the plaintiff’s lawnmower
when the defendant borrowed it, the defendant may simultaneously assert that (a) he never
borrowed the lawnmower, (b) if he did borrow the lawnmower, he did not damage it, (c) the
lawnmower was already damaged when he borrowed it, and (d) (by means of a third-party

complaint) if the lawnmower was broken, a third-party defendant did that. As the facts develop
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during the course of the case, however, parties may be bound to one version of the facts.

5. Other Features of an Answer

As was true of the complaint, the answer is an opportunity for a party to designate a
particular attorney to try the case. See R. 4:25-4. Again, if such a designation is not made in
accordance with that Rule, and if no pretrial conference occurs (at which a designation may
then be made), a party may be required to try the case even if its preferred counsel is not available
on the trial date. It is prudent practice, therefore, to designate trial counsel at the outset if at all
feasible.

Finally, you must decide whether to demand a jury. Some of the considerations are similar
to those that the plaintiff’s counsel must weigh before deciding whether to demand a jury. In
many counties with crowded dockets, cases take longer to reach trial if a jury is demanded.
However, with an increasing trend toward case management, that is less so than before. You
should not reflexively demand a jury in hopes of indefinite calendar delays.

Moreover, a defendant who requests a jury in the hope of delaying trial may regret that
decision when the case comes to trial and the defendant’s fate is placed in the hands of a jury
of ordinary persons with ordinary reactions to the defendant’s conduct. Though parties who
have requested a jury trial may later waive it by consent, neither side should count on an
agreement to waive a jury once one side has requested it.

Defense counsel must sign the answer and certify that it was filed and served within the
time period provided by the Court Rules (or any applicable extension of time). R. 4:6-1. The

original and a copy of the answer are to be filed with the court, along with the required fee, and
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a copy must be served on the plaintiff and any other parties.

6. Obtaining Initial Discovery As Part of the Answer

Two mechanisms for obtaining initial discovery are often employed by a defendant as part
of an answer. R. 4:18-2 permits a demand for copies of all documents referred to in a pleading
but not attached to the pleading. Such documents must be provided within five days of the
request. Id. See Example 26. R. 4:5-2 permits a demand for a statement of damages. See
Example 27. That too must be provided within five days of a request for it. 1d. Though the
statement of damages is not binding, and does not limit the damages that may be recovered,
Lang v. Baker, 101 N.J. 147 (1985), it may help you get an idea of the magnitude of damages
that the plaintiff seeks. Either or both of these demands may be appended to an answer, after
the responses to the allegations of the complaint, any affirmative defenses, counterclaim,
crossclaim, third-party complaint, or jury demand.
G. REPLY

R. 4:5-1 permits the filing of a reply to a defensive pleading for purposes of avoiding (but
not denying) an affirmative defense. As a practical matter, replies are rarely used. Absent the
filing of a reply, there is no need to deny the validity of an affirmative defense. R. 4:5-5 deems
as denied facts that support an affirmative defense, unless a reply is filed. No pleadings other
than a complaint, answer, counterclaim, answer to counterclaim, crossclaim, answer to
crossclaim, third-party complaint, answer to third-party complaint, and reply are permitted. R.

4:5-1(a).
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H. AMENDED AND SUPPLEMENTAL PLEADINGS

Pleading may need to be amended to account for the development of new facts in discovery,
to cure omissions, or because counsel has developed a new legal theory. In contrast to an
amended pleading, a supplemental pleading addresses transactions or occurrences that happen
after the filing of the original pleading. These matters are addressed in R. 4:9.

In the case of a pleading to which a responsive pleading is to be served, a party may amend
that pleading at any time before service of the responsive pleading. R. 4:9-1. Amendments
after the responsive pleading has been served may occur “only by written consent of the adverse
party or by leave of court which shall be freely given in the interest of justice.” Id. If the
pleading is one to which no responsive pleading is to be served, a party may amend it as a matter
of right at any time within 90 days after it is served, provided that the case has not been place
on the trial calendar. 1d. Otherwise, written consent of the adverse party or leave of court is
again required. 1d.

A motion for leave to amend must include a copy of the proposed amended pleading. Id.
See Example 28. On a motion for leave to amend, the court is not to consider the ultimate merits
of the amendment. E.g., Tomaszewski v. McKeon Ford, Inc., 240 N.J. Super 404, 411 (App.
Div. 1990). Thus, a party who seeks to oppose leave to amend may not defeat the motion by
contending that the party seeking leave will not prevail on the amended claim at trial. A motion
for leave to amend may, however, be opposed on the ground that the proposed amendment is
futile. E.g., Notte v. Merchants Mut. Ins. Co., 185 N.J. 490, 500-01 (2006).

Though motions to amend are to be granted freely, a court will deny leave if there is
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prejudice to the opposing party. The most common situation involving prejudice is where the
moving party has waited until the tile of trial or shortly before to seek leave to amend. E.g.., Globe
Motor Car Co. v. First Fid., 291 N.J. Super. 428 (App. Div.), certif. denied, 147 N.J. 263
(1996); Fox v. Mercedes-Benz Credit Corp., 281 N.J. Super. 476 (App. Div. 1995).
Accordingly, prudent counsel review their cases periodically as they proceed, in order to
determine as soon as possible whether amendments are required. Once you decide that a
pleading should be amended, the necessary consent should be obtained, or the required motion
filed, promptly.

On the other hand, an amendment has been permitted even on remand after an appeal.
Coastal Group v. Dryvit Systems, 274 N.J. Super. 171, 180 (App. Div. 1994); but see
Mercedees-Benz Credit Corp. v. Lotito, 328 N.J. Super. 491 (App. Div. 2000) (limiting Coastal
Group). Moreover, R. 4:9-2 permits a party to amend pleading to conform to the evidence
presented at trial when issues not raised in the pleadings or the pretrial order have been tried
by consent of the parties or without objection. In order to avoid being placed in this position
as a defendant, you should vigilantly object at trial to any matters not contained in pleadings or
the pretrial order, though any such objection may not succeed absent prejudice to the objecting
party from the new matter. R. 4:9-2 authorizes the court to allow amendment of the pleadings
and pretrial order “when the presentation of the merits of the actions will be thereby subserved
and the objecting party fails to satisfy the court that the admission of such evidence would be
prejudicial in maintaining the action or defense upon the merits.” The court also has discretion

to grant a continuance to allow the objecting party to meet the new evidence. Id.
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R. 4:9-2 is thus a powerful means to offer new legal theories at the time of trial. Counsel
should not, however, assume that the court will permit them to compensate for earlier failures
to amend by relying on that Court Rule.

When the applicable statute of limitations may have run by the time of the amendment, the
party seeking leave to amend will seek to have that amendment “relate back™ to the date that
the original pleading was filed. R. 4:9-3 deals with when such amendments “relate back.” In
general, if the claim or defense asserted in the amended pleading arose out of the same conduct,
transaction or proceeding alleged in the original pleading, the amendment will “relate back,”
though the court has discretion to permit other claims to relate back as well. The requirements
are more stringent if the amendment seeks to change the party against whom a claim is asserted.
R. 4:9-3. Cases discussing some of the issues in this area are Notte v. Merchants Mut. Ins. Co.,
185 N.J. 490 (2006), Kernan v. One Washington Park, 154 N.J. 437 (1998), and Otchy v.
Elizabeth Bd. Of Educ., 325 N.J. Super. 98 (App. Div. 1999).

Supplemental pleadings are covered by R. 4:9-4. In general, the standards governing

supplemental pleadings are similar to those applicable to amended pleadings.
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Example 7: Complaint with John Doe in Caption

LITE, DEPALMA GREENBERG, LLC
Two Gateway Center, 12th Floor
Newark, New Jersey 07102

(973) 623-3000
Attorneys for Plaintiffs

SUPERIOR COURT OF NEW JERSEY

ROBERT JARNDYCE : CHANCERY DIVISION
: PASSAIC COUNTY
Plaintiff : DOCKET NO.
-VS- : Civil Action
ALICE JARNDYCE COMPLAINT

and JOHN DOES 1 - 50,

Defendants,
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Example 8: Complaint - Law Division

LITE, DEPALMA GREENBERG, LLC
Two Gateway Center, 12th Floor
Newark, New Jersey 07102

(973) 623-3000
Attorneys for Plaintiffs

: SUPERIOR COURT OF NEW JERSEY
PETER RABBIT and : LAW DIVISION

HOME AND AWAY, INC., ; BERGEN COUNTY -
o : Docket No. [court will fill this in upon filing]
Plaintiff
VS. : Civil Action
MARIA MCGREGOR, : COMPLAINT
Defendant, :

Plaintiffs Peter Rabbit and Home and Away, Inc., by way of Complaint against defendant
Maria McGregory, say:

BACKGROUND

1. Plaintiff Peter Rabbit is a resident of Bergen County. His address is 123 Warren Street,

Far Side, New Jersey.

2. Plaintiff Home and Away, Inc. (“Home and Away”) has an office at Suite 123, 456
Street, Nowheresville, Bergen County, New Jersey.

3. Defendant Maria McGregor resides at 789 Hill Street, Nowheresville, New Jersey.
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Example 8 — Continued

4. Home and Away operates an adult medical day care center located at 456 Main Street
Nowheresville, New Jersey. Home and Away’s clientele consist almost entirely of indigent,
Asian-American persons from Bergen County. Most of Home and Away’s clients are elderly, and

many of them are sick, disabled or physically handicapped. Many do not speak English.

5. Home and Away occupies space on the first floor of the Nowheresville premises
pursuant to a written Lease dated June 15, 1999. Defendant McGregory is and at all relevant
times has been the Executive Director of the owner of the premises, the Asian Center (“Center”).

Center has its offices on the second floor of that same building.

6. Home and Away has been operating its adult medical day care center since late 1995.
Home and Away is subject to strict regulation by various government agencies, including but not
limited to the New Jersey Department of Health. Those agencies frequently conduct inspections
of Home and Away’s premises and operations, often without advance notice. Since commencing
its operations, Home and Away has consistently received high ratings from all such government
agencies. Moreover, Home and Away has received citations for its good work from Governor
Christine Todd Whitman, the Bergen County Board of Freeholders, and the Nowheresville City

Council.

7. Home and Away’s clients also think quite highly of Home and Away, its services, and
its personnel. Home and Away has many clients who use its services day in and day out. There
are at least three other adult medical day care facilities in Nowheresville, and another five adult
medical day care facilities located within approximately three miles of Home and Away’s facility.
Clients could go to one of these other adult medical day care providers if Home and Away did not
deliver topnotch services. Only a handful of Home and Away’s clients have ever left Home and
Away for another adult medical day care center, and most of those have returned to Home and
Away thereafter.

-2-
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Example 8 - Continued

8. Home and Away has also established itself as a good citizen of Nowheresville and, in
particular, of the minority community there. For example, Home and Away has provided six
scholarships per year to needy Asian students at Bergen County Community College. Home and
Away has also contributed to numerous charitable causes within Nowheresville, elsewhere in the
United States, and in Asian countries. These include, among others, the Nowheresville Fourth

Ward Alliance, the PBA, and many other charitable causes.

9. Home and Away has buses and vans that pick up clients at their homes, transport them
to Home and Away’s facility, and return clients to their homes at the end of the adult medical day
care session. Home and Away also uses those vehicles to transport clients to doctor’s offices,
hospitals, social security offices, and other medical or governmental facilities where they need to
go, as well as on field trips organized by Home and Away for its clients as part of Home and

Away’s overall services.

10. As aresult of the foregoing, and the high quality of Home and Away’s adult medical
day care and related services, Home and Away has earned a superb reputation in the community
and among medical professionals. Defendant McGregory is aware that Home and Away has had

an excellent reputation in the community.

11. At least since 1996, defendant McGregor and her Center have repeatedly provoked
disputes with Home and Away, and have conducted themselves maliciously towards both Home
and Away and Mr. Rabbit. Among other things, defendant McGregor resents the great success
and fine reputation that Home and Away has achieved, in just a short time. Moreover, when
defendant McGregor demanded that Home and Away pay double or triple the agreed upon rent,
and tried to force Home and Away to make additional payments to Center or defendant McGregor
personally, Home and Away successfully refused to be forced into doing so. Accordingly,
defendant McGregor bears substantial malice and ill will towards plaintiffs.

-3-
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Example 8 - Continued

12. Home and Away has been required to go to court to defeat various provocations by
defendant McGregor and her Center. Home and Away’s success in litigation against defendant
McGregor and her Center have contributed to malice and ill will toward Home and Away and its
President, Mr. Rabbit, that defendant McGregor harbors. For example:

(@) In 1999, McGregor sought to take over Home and Away’s business and exploit
the facilities and goodwill that Home and Away had developed at great expense or, alternatively,
to use the threat of eviction to force renegotiation of the Lease and require Home and Away to pay
double or even triple the agreed upon rent for its space. Among other things, Center advised
Home and Away that its Lease was invalid. Home and Away learned of the intentions of
defendant McGregor and her Center. When Home and Away’s efforts to dissuade defendant
McGregor and her Center from such conduct did not succeed, Home and Away was required to
institute suit for a declaratory judgment that the Lease was valid. After denying repeated motions
by Center to dismiss that complaint, Hon. Jennifer Jurist, P.J. Ch., awarded Home and Away
summary judgment declaring its Lease valid. Judge Jurist also granted Home and Away’s motion
for summary judgment dismissing virtually all of Center’s counterclaims in that case. The few
remaining claims raised by all parties to that case were then settled. Home and Away thus
defeated defendant McGregor and her Center in that case.

(b) In the course of that litigation, Home and Away obtained an order from Judge
Jurist compelling Center to give Home and Away a key to the basement of the premises, where
Home and Away had certain systems equipment and other infrastructure for its business. When
Center refused to comply with that order, Home and Away was required to seek relief in aid of
litigant’s rights. Judge Jurist not only granted that relief, but required defendant McGregor’s
Center to pay Home and Away’s attorney’s fees in the amount of $2,000.00. That sum was paid.
Once again, Home and Away had defeated defendant McGregor’s efforts to harm Home and
Away, and the episode ended, undoubtedly to the strong chagrin of defendant McGregor, with her
Center paying for the entire exercise.

-4-
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Example 8 - Continued

(c) Under Center’s Lease with Home and Away, Center was required to clear
snow and ice at the premises. In the winter of 1999-2000, Center repeatedly failed to clear snow
and ice from the parking lot and other parts of the premises. Home and Away’s elderly clients,
many of whom walk unsteadily due to their physical conditions even in dry weather, were at
serious risk of injury from Center’s dereliction of duty. When Center would not respond to Home
and Away’s requests that Center carry out its responsibility, Home and Away was forced to file
another complaint and to seek an Order to Show Cause with Temporary Restraints to require
Center to clear the snow and ice. Once again, Judge Jurist granted complete relief to Home and
Away. Not only did she grant a temporary restraint, but Judge Jurist summarily entered final
judgment for permanent injunctive relief on the date that counsel for Home and Away and
defendant McGregor’s Center appeared to argue the application for temporary restraints. Once
again, Home and Away had prevailed over defendant McGregor’s Center, both completely and

speedily.

(d) Later in 2000, Home and Away sought Center’s permission to install security
cameras, as well as a small, non-permanent antenna on the roof of the premises to enable Home
and Away to communicate with its vehicles that transport its clients from their homes to Home
and Away’s facility, back to their homes, and to other locations as described above. Home and
Away requested such permission even though, under the Lease, no such permission of Center was
required. Without the antenna, Home and Away would have been unable to maintain necessary
conduct with its vehicles and to reach every client at all times if necessary. Defendant
McGregor’s Center would not consent to Home and Away’s requests. Instead, Center protracted
discussions on those subjects for months. As to the security cameras, Center raised purported
concerns for the confidentiality of the identities of persons entering the premises, even though
Center itself had a security camera that showed the identities of those persons, and Home and

Away’s proposed cameras would show the identities only of persons coming to Home and Away’s

-5-



Civil Trial Preparation / 71

Example 8 - Continued

own doors. Center then filed a complaint for an Order to Show Cause With Temporary Restraints
to block Home and Away from installing the antenna. Only after Judge Jurist heard argument and
indicated that Home and Away was entitled to install the antenna did Center agree to allow

installation of the antenna. Thereafter, Center finally agreed to allow the security cameras to be
installed.

13. There have been numerous other incidents. In short, however, defendant McGregor
has had a lengthy history of hostility and malicious actions towards plaintiffs.

FIRST COUNT (Slander)

1. Plaintiffs repeat the allegations stated above as if set forth at length herein.

2. In February 2000, at meeting in Nowheresville, defendant McGregor defamed plaintiffs
and each of them by making the following statements:

Our tenant, Home and Away, steals from the poor and
Peter Rabbit abuses poor people who go to them.

3. Defendant McGregor made those statements intentionally. As she spoke, she referred
to notes or other papers, and she spoke in a calm, measured and deliberate tone. All of this
indicated that defendant McGregor planned to say exactly what she said.

4. Reasonable persons of ordinary intelligence who heard defendant’s statements would
understand, and did understand, that plaintiffs and each of them steal from the poor and that they
abuse, physically or otherwise, poor people who seek their services. These charges are false and
defamatory.

5. Defendant’s false and defamatory statements were heard by numerous other persons

who were present at the meeting when those statements were made. Moreover, because the
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Example 8 - Continued

meeting was broadcast on television, which broadcast was repeated more than one time, hundreds
or even thousands of persons heard and saw the false and defamatory statements.

6. Defendant McGregor made the foregoing false and defamatory statements for the
purpose of injuring plaintiffs and each of them in their reputations, profession and business.
Defendant knew that her statements were false or, alternatively, acted with reckless disregard of
whether her statements were true or false.

7. As adirect and proximate result of defendant McGregor’s false and defamatory
statements, plaintiffs have suffered damages. Defendant’s statements constitute slander per se in
that they affect plaintiffs in their respective business and profession, and the charge that plaintiffs
or either of them abuse poor people imputes criminal conduct to plaintiff. Moreover, Home and
Away has suffered harm to its reputation in the community, particularly in the poor community
and the Asian community in Nowheresville from which most of its clients come. Home and
Away has lost clients since defendant made her false and defamatory remarks. Similarly, Mr.
Rabbit has suffered harm to his reputation in the community, including in the health care
community of which he is a member.

WHEREFORE, plaintiffs demand judgment against defendant for compensatory
damages, punitive damages, prejudgment and postjudgment interest, cost of suit, and such other

relief as the Court deems equitable and just.

SECOND COUNT(L ibel)

1. Plaintiffs repeat the allegations of the 