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Governing Law — New Jersey Adult Guardianship

Statutes

N.J.S.A. 3B:1-2

Definitions

N.J.S.A. 3B:12-24 et seq.

General provisions

N.J.S.A. 30:4-165.7 et seq.

For alleged incapacitated adults eligible for or receiving services
from the Division of Developmental Disabilities

N.J.S.A. 3B:15-1 et seq.

Bonds of fiduciaries, including guardians of incapacitated adults

N.J.S.A. 3B:16-8

Filing of inventories

N.J.S.A. 3B:12-42

Filing of periodic reports

N.J.S.A. 2A:17-56.67(e)(2)

Termination of Obligation to Pay Child Support Law

N.J.S.A. 3B:12B-1 et seq.

Interstate transfers of guardianships

N.J.S.A.3B:12-28

Restoration to capacity

N.J.S.A. 3B:13A-1 et seq.

Conservatorships

N.J.S.A. 3B:12-1 et seq.

Other protective arrangements

N.J.S.A.3B:15-16 and -17

Guardianships of the estate of minors

N.J.S.A. 30:4-24.2(d)(2)
N.J.S.A. 30:4-27.11d(a)(5)

Applications for electroconvulsive therapy — rights of patients who
are adjudicated incapacitated

18 U.S.C. 922(g)(4)

Incapacitated person does not retain the right to possess firearms

Court Rules
R. 4:86 General provisions
R. 4:96-1 Qualification
R. 4:3-1(a)(4)(D) Visitation/parenting time
R. 4:3-1(a)(4)(D) Continuation of child support for a child beyond 23 years of age
R. 4:86-7A with a severe physical or mental incapacity that causes the child to
R. 5:6-9(g) be financially dependent on a parent
R. 4:94 Sale or mortgage of incapacitated person’s lands
R. 4:26-2 Guardians ad litem
R. 1:13-2(b) Proceedings by indigents — compensation of attorneys
R. 4:48A Guardianships of the estate of minors
R. 4:86-12 Special medical guardianships in General Equity

Administrative Directives

Administrative Directive #06-23

Revised Judiciary Background Screening Policy for Proposed
Guardians of Incapacitated Adults

Administrative Directive #21-23

New Jersey Judiciary Language Access Plan, Standard 1.4.3 — Pro
Bono Attorney/Case Preparation — payment for interpreters for
alleged incapacitated adults who are limited English proficient

Administrative Directive #06-21

Protocol for Matters that Cannot Proceed in a Remote Format
Without Consent

Administrative Directive #19-19

Extreme Risk Protective Order (ERPO)

Administrative Directive #04-26

Civil/Probate/Family/Probation — Support/Financial Maintenance




Case Law

Inre M.R., 135 N.J. 155 (1994)

Role of court-appointed attorney
Contested guardianships
Burden of proof — clear and convincing evidence

In re Guardianship of Macak, 377
N.J. Super. 167 (App. Div. 2005)

No consent to adjudication of incapacity or appointment of guardian
Requirements for waiver of bond

Inre C.F.C., 2013 N.J. Super. Unpub.
LEXIS 1104 (App. Div. 2013)

Roles of court-appointed attorney and guardian ad litem

IMO Mason, 305 N.J. Super. 120 (Ch.
Div. 1997)

Role of court-appointed attorney as advocate for the interests of the
incapacitated person

Inre P.D.B., 2024 N.J. Super. Unpub.
LEXIS 2350 (App. Div. Oct. 8, 2024)

Guardian ad litem may not be appointed as a condition of dismissal
of guardianship complaint

IMO McNierney, No. BER-P-89-10
(Ch. Div. June 21, 2010)

Visitation rights of incapacitated person

IMO Torre, 223 N.J. 538 (2015)

Attorney ethics — elder abuse

S.T.v. 1515 Broad Street, LLC, 241
N.J. 257 (2020)

Role of R. 4:26 guardian ad litem for an alleged incapacitated person
in a non-guardianship matter

IMO Adoption of a Child by C.J., 463
N.J. Super. 254 (App. Div. 2020)

Attorney ethics — obligation of court-appointed attorney to inform
court if unable to handle matter professionally due to lack of
expertise and inability to obtain sufficient knowledge to adequately
represent client

IMO Sally Dinoia, 464 N.J. Super.
562 (App. Div. 2019)

Payment of attorney fees by county Adult Protective Services to
court-appointed attorney in fact-specific matter

IMO B.M., 2020 N.J. Super. Unpub.
LEXIS 838 (App. Div. 2020)

Removal of guardian of estate for violation of fiduciary duties

In re Keri, 181 N.J. 50 (2004)

In re Trott, 118 N.J. Super. 436 (Ch.
Div. 1972)

Transfer of assets of incapacitated adult for Medicaid eligibility

Inre G.W., 482 N.J. Super. 202 (App.
Div. 2025)

Priority of current DDD lien versus future Medicaid lien

DM.C.v. KH.G., 471 N.J. Super. 10
(App. Div. 2022)

Validity of final judgment of divorce/property settlement agreement
entered into on behalf of incapacitated adult by co-guardians

IMO Sale of Lands of Castner, 283
N.J. Super. 187 (Law Div. 1995)

Power of guardian to mortgage estate of incapacitated adult; conflict
of interest

Freedman v. Freedman, 474 N.J.
Super. 291 (App. Div. 2023)

Guidance for proceedings in Family Part versus Probate Part related
to intestate estates

C.L. v. Div. of Med. Assistance &
Health Servs., 473 N.J. Super. 591
(App. Div. 2022)

Eligibility for Medicaid benefits based on irrevocability of annuity
contract

Inre A.D., 259 N.J. 337 (2024)

Payment of fees by Adult Protective Services to court-appointed
attorney and temporary guardian not authorized by statute; no
exception to the American Rule as codified in R. 4:42-9(a) applies

Inre A.J.D., 2024 N.J. Super. Unpub.
LEXIS 1234 (App. Div. Jun. 17, 2024)

Extreme Risk Protective Order (ERPO)

Inre FMW.,  NJ. Super. , A-
0847-24 (February 20, 2026)

Procedural due process, findings of fact by clear and convincing
evidence, and conclusions of law in adjudication of incapacity;
priorities and other considerations for appointment of guardian
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D. Proposed Amendments to the Court Rules on Publication;
Proposed Amendments to Rules 4:4-4(a)(9); 4:4-5(a)(3); 4:56-2;
4:64-7(b); 4:69-6(b)(3); 4:73-3(b); 4:80-6; 4:90-3; and 4:93-2

The former Acting Administrative Director and the Conference of Civil
Presiding Judges sought the Committee’s recommendation as to whether the
Court Rules, including those related to service of process by publication, should
be amended to address potential issues due to the decline and/or elimination of
print newspapers.

The former Acting Administrative Director also asked the Family Practice
Committee to consider this issue in relation to Court Rules applicable to Family
cases. The Family Practice Committee did not recommend any changes to Part V
of the Court Rules and found that any necessary amendments on this matter would
fall under Part IV of the Court Rules.

The Committee Chair referred this matter to the Conference of General
Equity Presiding Judges for consideration given the potential impact on General
Equity and foreclosure matters. The Conference of General Equity Presiding
Judges submitted a proposal for the Committee’s consideration.

Thereafter, a new law was enacted effective July 1, 2025 that set forth a
framework for the publication of required legal notices on government and
municipality Internet websites and through certain online news publications.

Additional revisions were made to the proposed amendments because of the new

—12 -



law. The Committee agreed with the proposed amendments, finding that they
conformed to the terminology used in the new law.
The proposed amendments to Rules 4:4-4(a)(9); 4:4-5(a)(3); 4:56-2; 4:64-

7(b); 4:69-6(b)(3); 4:73-3(b); 4:80-6; 4:90-3; and 4:93-2 follow.
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4:4-5. Summons; Service on Absent Defendants; In Rem or Quasi In Rem

Jurisdiction

(a) ...no change.

(1) ...no change.

(2) ...nochange.

(3) Dby publication of a notice to absent defendants [once in a newspaper
published or of general circulation in the county in which the venue is laid] in an

online news publication eligible to publish legal notices in accordance with N.J.S A.

35:3-1 et seq. in the county in which the venue is laid; and also by mailing, within 7

days after publication, a copy of the notice as herein provided and the complaint to
the defendant, prepaid, to the defendant's residence or the place where the defendant
usually receives mail, unless it shall appear by affidavit that such residence or place
1s unknown, and cannot be ascertained after inquiry as herein provided or unless the
defendants are proceeded against as unknown owners or claimants pursuant to R.
4:26-5(c). If defendants are proceeded against pursuant to R. 4:26-5(¢c), a copy of
the notice shall be posted upon the lands affected by the action within 7 days after
publication. The notice of publication to absent defendants required by this rule
shall be in the form of a summons, without a caption. The top of the notice shall
include the docket number of the action, the court, and county of venue. The notice
shall state briefly:

(A) ...no change.
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(B) ...no change.

(C) ...no change.

(D) .. .no change.
(4) ...nochange.

(b) ...no change.

Note: Source-R.R. 4:4-5(a)(b)(c)(d), 4:30-4(b) (second sentence). Paragraph (c) amended
July 7, 1971 to be effective September 13, 1971; paragraph (c) amended July 14, 1972 to be
effective September 5, 1972; amended July 24, 1978 to be effective September 11, 1978; paragraph
(b) amended November 7, 1988 to be effective January 2, 1989; paragraphs (a) (b) (c) (d) amended
July 13, 1994 to be effective September 1, 1994; paragraph (c¢) amended June 28, 1996 to be
effective September 1, 1996; introductory paragraph amended, paragraph (c) amended, and portion
of paragraph (c) relocated as closing paragraph of rule July 9, 2008 to be effective September 1,
2008; introductory paragraph designated as paragraph (a), paragraph (a) caption adopted, former
paragraphs (a), (b), and (c) redesignated as subparagraphs (a)(1), (a)(2), and (a)(3), former
subparagraphs (c)(1), (c)(2), (c)(3), and (c)(4) redesignated as subparagraphs (a)(3)(A), (a)(3)(B),
(2)(3)(C), and (a)(3)(D), former paragraph (d) redesignated as subparagraph (a)(4), concluding
paragraph designated as paragraph (b), and paragraph (b) caption adopted July 23, 2010 to be
effective September 1, 2010; paragraph (a)(3) amended to be effective

—17 -



4:80-6. Notice of Probate of Will

Within 60 days after the date of the probate of a will, the personal
representative shall cause to be mailed to all beneficiaries under the will and to all
persons designated by R. 4:80-1(a)(3), at their last known addresses, a notice in
writing that the will has been probated, the place and date of probate, the name and
address of the personal representative and a statement that a copy of the will shall
be furnished upon request. Proof of mailing shall be filed with the Surrogate within
10 days thereof. If the names or addresses of any of those persons are not known,
or cannot by reasonable inquiry be determined, then a notice of probate of the will

shall be published [in a newspaper of general circulation] in an online news

publication eligible to publish legal notices in accordance with N.J.S.A. 35:3-1 et

seq. in the county naming or identifying those persons as having a possible interest
in the probate estate. If by the terms of the will property is devoted to a present or
future charitable use or purpose, like notice and a copy of the will shall be mailed to

the Attorney General.

Note: Source-R.R. 4:99-7; former R. 4:80-8 amended and rule redesignated June 29,
1990 to be effective September 4, 1990; amended to be effective
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4:90-3. Order to Show Cause

Upon filing of the complaint, and if the complaint is made by a creditor upon
notice to the executor or administrator, the court may make an order requiring all
persons interested in the decedent's real or personal estate, including the State
Treasurer and the Attorney General, to show cause on a specified date not less than
two months after the date of the order why so much of the real or personal estate
should not be sold as will be sufficient to pay the decedent's debts or the residue
thereof. A copy of the order to show cause together with a copy of the complaint
shall be sent by registered or certified mail to the State Treasurer and the Attorney
General and no further proceedings shall be taken unless a certificate, signed by the
Attorney General and the State Treasurer certifying that the State will interpose no
objection to the making of an Order authorizing the sale of such property, has been
received by the Court. The order to show cause shall, one month prior to the date
fixed in the order for the hearing, be published [once in a newspaper of this State] in

an online news publication of this State eligible to publish legal notices in

accordance with N.J.S.A. 35:3-1 et seq., as the court directs.

Note: Source-R.R. 4:109-4, 4:109-8. Amended July 7, 1971 to be effective September
13, 1971; amended June 29, 1990 to be effective September 4, 1990; amended
to be effective
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4:93-2. Declaration of Death

The action may be brought in a summary manner in accordance with R. 4:83
on an order to show cause returnable not less than 30 days nor more than three
months from the date of the order why judgment should not be entered declaring
such person to be dead. Notice of the order shall be published once [in a newspaper

of general circulation] in an online news publication eligible to publish legal notices

in accordance with N.J.S.A. 35:3-1 et seq. in the county where the absentee was last

domiciled and shall be served by mail or otherwise as the court directs.

Note: Source-R.R. 4:111-2. Amended July 7, 1971 to be effective September 13, 1971;
former R. 4:92-2 amended and rule redesignated June 29, 1990 to be effective September 4, 1990,
amended to be effective
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G. Proposed Amendments to Rule 4:86 — Action for Guardianship of
an Incapacitated Person or for the Appointment of a Conservator
and Guardianship Procedures

The Civil Practice Division proposed amendments to several provisions of
Rule 4:86 to address various procedures for appointing guardians of individuals who
are of eighteen years of age or older and alleged to be incapacitated.

The Conference of General Equity Presiding Judges and Probate Part Judges
Committee, the Judiciary-Surrogates Liaison Committee, and the Judiciary Working
Group on Elder Justice endorsed the proposed amendments to Rule 4:86. The
Committee was informed that the Administrative Office of the Courts in recent years
has worked diligently to make the Rule more reflective of modern times and able to
address the abuses of the current day.

The proposed amendments are summarized as follows:

o Proposed amendments to R. 4:86-1(a) codify language from the
Supreme Court’s Seventh Omnibus COVID-19 order of July 24, 2020
related to relaxation and modification of procedural requirements,
including as to in-person examinations and communications, based on
the individual circumstances of the guardianship case.

o Proposed amendments to Rules 4:86-2(b)(2) and -10(b) provide that a
licensed physician assistant having qualifications set forth in N.J.S.A.

45:9-27.10 and under a delegation agreement with a supervising

~33—



physician as defined in N.J.S.A. 45:9-27.17 and -27.18, or a registered
nurse licensed as an Advance Practice Nurse having qualifications set
forth in N.J.A.C. 13:37-7.1 et seq. and under a joint protocol with a
collaborating physician as defined in N.J.A.C. 13:35-6.6, may provide
an affidavit or certification as to their personal examination of an
alleged incapacitated person.

Proposed amendments to Rules 4:86-4(a)(5), -6(d), and -7(a) support
proposed revisions to forms promulgated by the AOC to incorporate
language from the National Guardianship Association’s model Bill of
Rights for Adults Who Have a Guardian.

Proposed amendments to R. 4:86-6(c) conform to the language of
N.J.S.A. 3B:12-25 regarding appointment of guardians.

Proposed new R. 4:86-7(d) clarifies procedures for proceedings for
appointment of a substitute, successor, or co-guardian of an adjudicated
incapacitated person.

Proposed amendments to R. 4:86-10(a) require use of forms
promulgated by the AOC for applications for guardianship of
individuals eligible for or receiving services from the Division of

Developmental Disabilities (DDD).
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o Additional proposed amendments to Rules 4:86-2(b)(1)(B), -2(c)(2), -
4(a)(5), -4(b)(1), -4(c), -7(b)(4), and -10(b) ensure compliance with
Administrative Directive #07-22 — New Jersey Judiciary Policy on
Accessible and Inclusive Communications.

The Committee unanimously agreed with the proposed amendments but

added reference to civil union partnership in Rules 4:86-6 and -10.

The proposed amendments to Rule 4:86 follow.
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4:86-1. Action: Records: Guardianship Monitoring Program

(a)  Every action for the determination of incapacity of a person and for the
appointment of a guardian of that person or of the person’s estate or both, other than
an action with respect to a veteran under N.J.S.A. 3B:13-1 et seq., or with respect to
a kinship legal guardianship under N.J.S.A. 3B:12A-1 et seq., shall be brought
pursuant to R. 4:86- 1 through R. 4:86-8 for appointment of a general, limited or

pendente lite temporary guardian. The court in any case may relax and modify

procedural requirements, including as related to in-person examinations and

communications, based on the individual circumstances of the case.

(b) ...no change.
(©) ..no change.
(1) ...no change.
2) ..no change.
3) ..no change.
4 ..no change.

Note: Source—R.R. 4:102-1. Amended July 22, 1983 to be effective September 12, 1983;
former R. 4:83-1 amended and rule redesignated June 29, 1990 to be effective September 4, 1990;
R. 4:86 caption amended, and text of R. 4:86-1 amended July 12, 2002 to be effective September
3, 2002; caption to Rule 4:86 amended, and text of Rule 4:86-1 amended July 9, 2008 to be
effective September 1, 2008; caption amended, former text amended and designated as paragraph
(a), and new paragraphs (b) and (c¢) added August 1, 2016 to be effective September 1, 2016;
paragraph (a) amended to be effective
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4:86-2. Complaint; Accompanying Documents: Alternative Affidavits or

Certifications

(a) ...no change.
(b) ...no change.
(1) ...no change.

(A) ...no change.

(B) all the personal estate which [he or she] the alleged incapacitated person

1s, will or may in all probability become entitled to, including stocks, bonds, mutual
funds, securities and investment accounts; money on hand, annuities, checking and
savings accounts and certificates of deposit in banks and notes or other indebtedness
due the alleged incapacitated person; pensions and retirement accounts, including
annuities and profit sharing plans; miscellaneous personal property; and the nature
and total monthly amount of any income which may be payable to the alleged
incapacitated person; and

(C) ...no change.

[(2) Affidavits or certifications of: two physicians having qualifications set
forth in N.J.S.A. 30:4-27.2t; or the affidavit or certification of one such physician
and one licensed practicing psychologist as defined in N.J.S.A. 45:14B-2; or one
such physician and one licensed physician assistant having qualifications set forth
in N.J.S.A. 45:9-27.10 et seq. and under a delegation agreement with a supervising
physician as defined in N.J.S.A. 45:9-27.17 and -27.18; or one such physician and
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one registered nurse licensed as an Advance Practice Nurse having qualifications set
forth in N.J.A.C. 13:37-7.1 et seq. and under a joint protocol with a collaborating
physician as defined in N.J.A.C. 13:35-6.6. A supervising or collaborating physician
of an affiant shall not separately certify as to the alleged incapacity of the individual.
The affidavits or certifications shall be in such form as promulgated by the
Administrative Director of the Courts. Pursuant to N.J.S.A. 3B:12-24.1(d), the
affidavits or certifications may make disclosures about the alleged incapacitated
person. If an alleged incapacitated person has been committed to a public institution
and 1s confined therein, one of the affidavits or certifications shall be that of the chief
executive officer, the medical director, or the chief of service providing that person
is also the physician with overall responsibility for the professional program of care
and treatment in the administrative unit of the institution. Where an alleged
incapacitated person is domiciled within this State but resident elsewhere, the
affidavits or certifications required by this rule may be those of persons who are
residents of the state or jurisdiction of the alleged incapacitated person’s residence.
Each affiant shall have made a personal examination of the alleged incapacitated
person not more than 30 days prior to the filing of the complaint, but said time period
may be relaxed by the court on an ex parte showing of good cause. To support the
complaint, each affiant shall state:]

(2) Affidavits or certifications of: two physicians having qualifications set

forth in N.J.S.A. 30:4-27.2t; or one such physician and one licensed practicing
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psychologist as defined in N.J.S.A. 45:14B-2: or one such physician and one

licensed physician assistant having qualifications set forth in N.J.S.A. 45:9-27.10 et

seq. and under a delegation agreement with a supervising physician as defined in

N.J.S.A. 45:9-27.17 and -27.18; or one such physician and one registered nurse

licensed as an Advance Practice Nurse having qualifications set forth in N.J.A.C.

13:37-7.1 et seq. and under a joint protocol with a collaborating physician as defined

in N.J.A.C. 13:35-6.6. A supervising or collaborating physician of an affiant shall

not separately certify as to the alleged incapacity of the individual.

The affidavits or certifications shall be in such form as promulgated by the

Administrative Director of the Courts. Pursuant to N.J.S.A. 3B:12-24.1(d), the

affidavits or certifications may make disclosures about the alleged incapacitated

person.

If an alleged incapacitated person has been committed to a public institution

and is confined therein, one of the affidavits or certifications shall be that of the chief

executive officer, the medical director, or the chief of service providing that person

1s also the physician with overall responsibility for the professional program of care

and treatment in the administrative unit of the institution. Where an alleged

incapacitated person is domiciled within this State but resident elsewhere, the

affidavits or certifications required by this rule may be those of persons who are

residents of the state or jurisdiction of the alleged incapacitated person’s residence.
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Each affiant shall have made a personal examination of the alleged

incapacitated person not more than 30 days prior to the filing of the complaint, but

said time period may be relaxed by the court on an ex parte showing of good cause.

To support the complaint, each affiant shall state:

(A) ...no change.

(B) ...no change.
(€) ...no change.
(D) ...no change.
(E) ...no change.
(F) ...no change.
(G) ...no change.
(H) ...no change.

(3) ...no change.

(4) ...no change.

(¢) ...no change.

(1) ...no change.

(2) In lieu of the affidavits or certifications provided for in paragraph
(b)(2), an affidavit or certification of one affiant having the qualifications as required
therein shall be submitted, stating that [he or she] the affiant has endeavored to make
a personal examination of the alleged incapacitated person not more than 30 days

prior to the filing of the complaint but that the alleged incapacitated person or those
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in charge of [him or her] the alleged incapacitated person have refused or are
unwilling to have the affiant make such an examination. The time period herein

prescribed may be relaxed by the court on an ex parte showing of good cause.

Note: Source-R.R. 4:102-2; former R. 4:83-2 amended and rule redesignated June 29,
1990 to be effective September 4, 1990; paragraphs (b) and (c) amended July 14, 1992 to be
effective September 1, 1992; paragraph (b) amended July 13, 1994 to be effective September 1,
1994; paragraphs (a), (b), and (c¢) amended July 12, 2002 to be effective September 3, 2002;
paragraphs (b) and (c) amended July 28, 2004 to be effective September 1, 2004; paragraphs (a),
(b) and (c) amended July 9, 2008 to be effective September 1, 2008; caption amended, and
paragraphs (a), (b) and (c) amended and captions added August 1, 2016 to be effective September
1, 2016; new subparagraph (b)(3) added and former subparagraph (b)(3) redesignated as (b)(4)
March 15, 2021 to be effective May 15, 2021;paragraph (b)(3) revised April 5, 2023 to be effective
May 1, 2023; paragraph (b)(1)(B), (b)(2), and (c)(2) amended to be effective
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4:86-4. Order for Hearing

(a) ...no change.

(1) ...no change.

(2) ...no change.

(3) ...no change.

(4) ...no change.

(5) A separate notice shall be personally served on the alleged
incapacitated person stating that if [he or she desires] they desire to oppose the action
[he or she] they may appear either in person or by attorney, and may demand a trial

by jury. The notice shall be in such form and include all such provisions as

promulgated by the Administrative Director of the Courts, including as to the rights

of an alleged or adjudicated incapacitated person.

(6) ...no change.
(7) ...no change.
(8) ...no change.

(b) ...no change.

(1)  Counsel shall (i) personally interview the alleged incapacitated person;
(i1) make inquiry of persons having knowledge of the alleged incapacitated person’s
circumstances, [his or her] physical and mental state and [his or her] property; (iii)

make reasonable inquiry to locate any will, powers of attorney, or health care
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directives previously executed by the alleged incapacitated person or to discover any

interests the alleged incapacitated person may have as beneficiary of a will or trust.

(2) ...no change.
(1)  ...no change.
(ii) ...no change.
(ii1) ...no change.
(iv) ...no change.
(v) ...no change.
(vi) ...no change.
(3) ...nochange.

(c) Examination. If the affidavit or certification supporting the complaint
is made pursuant to R. 4:86-2(c), the court may, on motion and upon notice to all
persons entitled to notice of the hearing under paragraph (a), order the alleged
incapacitated person to submit to an examination. The motion shall set forth the
names and addresses of the physicians who will conduct the examination, and the
order shall specify the time, place and conditions of the examination. Upon request,
the report thereof shall be furnished to either the examined party or [his or her] their
attorney.

(d) ...no change.

(e) ...no change.
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Note: Source-R.R. 4:102-4(a) (b). Paragraph (b) amended July 16, 1979 to be effective
September 10, 1979; paragraph (a) amended July 21, 1980 to be effective September 8§, 1980;
paragraph (a) amended July 16, 1981 to be effective September 14, 1981; caption of former R.
4:83-4 amended, caption and text of paragraph (a) amended and in part redesignated as paragraph
(b) and former paragraph (b) redesignated as paragraph (c) and amended, and rule redesignated
June 29, 1990 to be effective September 4, 1990; paragraph (b) amended July 13, 1994 to be
effective September 1, 1994; paragraph (b) amended and paragraphs (d) and (e) added June 28,
1996 to be effective September 1, 1996; paragraphs (a), (b), (¢), (d), and (e) amended July 12,
2002 to be effective September 3, 2002; paragraph (e) amended July 27, 2006 to be effective
September 1, 2006; paragraphs (a), (b),(c),(d) and (e) amended July 9, 2008 to be effective
September 1, 2008; paragraph (a) amended, subparagraphs enumerated and paragraphs (a)(6) and
(a)(7) adopted, paragraph (b) amended and subparagraphs enumerated, and paragraph (c¢) amended
August 1, 2016 to be effective September 1, 2016; new subparagraph (a)(7) added and former
subparagraph (a)(7) redesignated as (a)(8) March 15, 2021 to be effective May 15, 2021;
subparagraph (b)(2) amended April 6, 2021 to be effective May 15, 2021; paragraph (a)(5); (b)(1),
and (c) amended to be effective .
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4:86-6. Hearing: Judegment

(a) ...no change.
(b) ...no change.
(¢) ...no change.

(1) the incapacitated person’s spouse or domestic partner or civil union

partner, if the spouse or domestic partner or civil union partner was living with the

incapacitated person as [husband or wife] spouse or as a domestic partner or civil

union partner at the time the incapacity arose [; (2)], or the incapacitated person’s

[next of kin] heirs, or friends; or

[(3)] (2) thereafter, first consideration shall be given to the Office of the

Public Guardian for Elderly Adults within the statutory mandate of that office[. If];
or

(3) if none of them will accept the appointment, or if the court is satisfied
that no appointment from among them will be in the best interests of the
incapacitated person or estate, then the court shall appoint and letters shall be granted
to such other person who will accept appointment as the court determines is in the
best interests of the incapacitated person. Such persons may include registered
professional guardians or surrogate decision-makers chosen by the incapacitated
person before incapacity by way of a durable power of attorney, health care proxy,
or advance directive.

(d) ...no change.
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(1)  The judgment of legal incapacity and appointment of guardian shall be

in such form and include all such provisions as promulgated by the Administrative

Director of the Courts, including as to the rights of the incapacitated person, except
to the extent that the court explicitly directs otherwise.

(2) ...no change.

(3) ...no change.
(e) ...no change.
(1) ...no change.
(2) ...no change.
(3) ...nochange.
(4) ...no change.
(5) ...nochange.

(6) A guardian shall cooperate fully with any [Court] court or Surrogate
staff or volunteers until the guardianship is terminated by the death or return to
capacity of the incapacitated person, or the guardian’s death, removal or discharge.

(7) ...no change.

(f) ...nochange.
(1) ...no change.
(2) ...no change.
(3) ...no change.
(4) ...no change.
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(5) ...no change.
(A) ...no change.
(B) ...no change.
(6) ...no change.

(7) ...no change.

Note: Source—R.R. 4:102-6(a) (b) (¢), 4:103-3 (second sentence). Paragraph (a) amended
July 26, 1984 to be effective September 10, 1984; paragraph (a) amended November 5, 1986 to be
effective January 1, 1987; paragraphs (a) and (c¢) of former R. 4:83-6 amended and rule
redesignated June 29, 1990 to be effective September 4, 1990; paragraph (c) amended July 13,
1994 to be effective September 1, 1994; paragraphs (a) and (c¢) amended July 12, 2002 to be
effective September 3, 2002; paragraph (a) amended July 28, 2004 to be effective September 1,
2004; paragraph (a) amended, text of paragraph (c) redesignated as paragraphs (c) and (d) and
amended, paragraph (c) caption amended, and paragraph (d) caption adopted July 9, 2008 to be
effective September 1, 2008; paragraphs (a) and (c) amended, new paragraph (d) added, former
paragraph (d) amended and redesignated as paragraph (e), and new paragraph (f) added August 1,
2016 to be effective September 1, 2016; by order dated August 25, 2016 effective date of paragraph
(H)(5) extended to March 1, 2017; subparagraphs (f)(4) and (f)(5)(B) amended July 31, 2020 to be
effective September 1, 2020; subparagraph (e)(1) amended March 15, 2021 to be effective May
15, 2021; paragraph (c)(1), (2), and (3) amended; paragraph (d)(1) and (6) amended

to be effective
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4:86-7. Rights of an Incapacitated Person; Proceedings for Return to Capacity [or],

Review of Guardianship, or Appointment of a Substitute, Successor, or Co-

Guardian

(a) Rights of an Incapacitated Person. An individual subject to a general

or limited guardianship shall retain the rights listed in the judgment of legal

incapacity and appointment of guardian, as well as:

(1) ...no change.

(2) ...no change.
(3) ...no change.
(4) ...no change.
(5) ...no change.
(6) ...no change.
(7) ...no change.
(b) ...no change.
(1) ...no change.
(2) ...no change.
(3) ...no change.

(4) The court may render judgment that the person no longer is fully or
partially incapacitated, that [his or her] the person’s guardianship be modified or

discharged subject to the duty to account, and that [his or her] their person and estate

—48 —



be restored to [his or her] their control, or may render judgment that the guardianship
be modified but not terminated.
(¢) ...nochange.

(d) Proceedings for Appointment of a Substitute, Successor, or Co-

Guardian.

(1) The guardian or an interested person may seek appointment of a

substitute, successor, or co-guardian by commencing a separate summary action by

verified complaint. The complaint shall be supported by an affidavit or certification

for each proposed substitute, successor, or co-guardian as described in R. 4:86-

2(b)(3).

(2) The court shall, on notice to the persons who would be set forth in a

complaint filed pursuant to R. 4:86-2, set a date for hearing, appoint counsel for the

incapacitated person if the incapacitated person is not represented, and take oral

testimony in open court with or without a jury. In addition, the court may appoint a

ouardian ad litem to evaluate the best interests of the incapacitated person and to

present that evaluation to the court in accordance with R. 4:86-4(d).

(3) The court may render judgment appointing a substitute, successor, or

co-guardian in accordance with R. 4:86-6.

(4) An appointed substitute, successor, or co-guardian shall perform the

duties set forth in R. 4:86-6(e).
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Note: Source-R.R. 4:102-7; former R. 4:83-7 amended and rule redesignated June 29,
1990 to be effective September 4, 1990; caption and text amended July 12, 2002 to be effective
September 3, 2002; caption and text amended July 9, 2008 to be effective September 1, 2008;
caption and text of former rule deleted, new caption adopted, new paragraphs (a), (b) and (c)
adopted August 1, 2016 to be effective September 1, 2016; caption amended, paragraph (a) caption
added, paragraph (b) caption added and text amended, paragraph (c) caption added and text
amended September 27, 2023 to be effective January 1, 2024; caption amended, paragraph (a) text
amended, paragraph (b)(4) text amended and deleted, new paragraph (d) adopted
to be effective
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4:86-10. Appointment of Guardian For Persons Eligible For and/or Receiving

Services From the Division of Developmental Disabilities

An action pursuant to N.J.S.A. 30:4-165.7 et seq. for the appointment of a
guardian for a person over the age of 18 who is eligible for and/or receiving services
from the Division of Developmental Disabilities shall be brought pursuant to these
rules insofar as applicable, except that:

(a) The complaint may be brought by the Commissioner of Human

Services; [or] a parent[,]; a spouse or domestic partner or civil union partner[,]; a

relative; or [other] another party interested in the welfare of such person. The

complaint and all accompanying documents shall be in such form and include all

such provisions as promulgated by the Administrative Director of the Courts.

(b) In lieu of the affidavits or certifications prescribed by R. 4:86-2(b)(2),
the verified complaint shall have annexed thereto two documents. One document
shall be an affidavit or certification submitted by a practicing physician or a
psychologist licensed pursuant to P.L. 1966, ¢.282 (N.J.S.A. 45:14B-1 et seq.), or an

affidavit or certification of a licensed physician assistant having qualifications set

forth in N.J.S.A. 45:9-27.10 et seq. and under a delegation agreement with a

supervising physician as defined in N.J.S.A. 45:9-27.17 and -27.18. or an affidavit

or certification of a registered nurse licensed as an Advance Practice Nurse having

qualifications set forth in N.J.A.C. 13:37-7.1 et seq. and under a joint protocol with

a collaborating physician as defined in N.J.A.C. 13:35-6.6 who has made a personal
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examination of the alleged incapacitated person not more than six months prior to
the filing of the verified complaint. The other document shall be one of the
following: (1) an affidavit or certification from the chief executive officer, medical
director or other officer having administrative control over a Division of
Developmental Disabilities program from which the individual is receiving
functional or other services; (2) an affidavit or certification from a designee of the
Division of Developmental Disabilities having personal knowledge of the functional
capacity of the individual who is the subject of the guardianship action; (3) a second

affidavit or certification from a practicing physician or psychologist licensed

pursuant to P.L. 1966, ¢.282 (N.J.S.A. 45:14B-1 et seq.), or of a licensed physician

assistant having qualifications set forth in N.J.S.A. 45:9-27.10 et seq. and under a

delegation agreement with a supervising physician as defined in N.J.S.A. 45:9-27.17

and -27.18. or of a registered nurse licensed as an Advance Practice Nurse having

qualifications set forth in N.J.A.C. 13:37-7.1 et seq. and under a joint protocol with

a collaborating physician as defined in N.J.A.C. 13:35-6.6. except that a supervising

or collaborating physician of an affiant shall not separately certify as to the alleged

incapacity of the individual; (4) a copy of the Individualized Education Program,

including any medical or other reports, for the individual who is subject to the
guardianship action, which shall have been prepared no more than two years prior
to the filing of the verified complaint; or (5) an affidavit or certification from a

licensed care professional having personal knowledge of the functional capacity of
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the individual who is the subject of the guardianship action. The documents shall
set forth with particularity the facts supporting the belief that the alleged
incapacitated person suffers from a significant chronic functional impairment to such
a degree that the person lacks the cognitive capacity either to make decisions or to

communicate, in any way, decisions to others. The court in its discretion may require

additional proofs as needed.

(¢) ...no change.

(d) The hearing shall be held pursuant to R. 4:86-6 except that a guardian
may be summarily appointed if the attorney for the alleged incapacitated person, by
affidavit or certification, does not dispute either the need for the guardianship or the
fitness of the proposed guardian and if a plenary hearing is not requested either by

the alleged incapacitated person or on [his or her] the alleged incapacitated person’s

behalf.

Note: Adopted July 7, 1971 to be effective September 13, 1971; amended July 24, 1978
to be effective September 11, 1978. Former rule deleted and new rule adopted November 5, 1986
to be effective January 1, 1987; caption amended and paragraphs (b), (c) and (d) of former R. 4:83-
10 amended and rule redesignated June 29, 1990 to be effective September 4, 1990; paragraphs
(b) and (c¢) amended July 14, 1992 to be effective September 1, 1992; paragraph (c) amended June
28, 1996 to be effective September 1, 1996; paragraphs (b), (c) and (d) amended July 12, 2002 to
be effective September 3, 2002; paragraph (c¢) amended July 28, 2004 to be effective September
1, 2004; paragraph (c) amended July 9, 2008 to be effective September 1, 2008; paragraph (c)
amended July 22, 2014 to be effective September 1, 2014; caption amended, introductory
paragraph and paragraphs (b), (c) and (d) amended August 1, 2016 to be effective September 1,
2016; paragraph (a), (b) and (d) amended to be effective .
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H. Proposed Amendments to Rule4:86-2 — Complaint; Accompanying
Documents; Alternative Affidavits or Certifications and Rule 4:86-
4 — Order for Hearing

Following issuance of its opinion, In re A.D., 259 N.J. 337 (2024), the
Supreme Court directed the Civil Practice Committee to propose rule amendments
and/or commentary to provide judges, counsel, and guardians with clear guidance
explaining distinctions among different categories of fiduciaries and the respective
role of each category of fiduciary. In A.D., the Court affirmed the Appellate Division
on the issue of payment of attorney and expert fees by Adult Protective Services in
a guardianship action and made reference to different fiduciaries.

The Civil Practice Division and the Conference of General Equity Presiding
Judges proposed amendments to Rules 4:86-2 and 4:86-4 in response to this request.
The Committee agreed that the proposed amendments clarified the different types of
fiduciaries and their respective responsibilities and supported their adoption.

The proposed amendments to Rule 4:86-2 and Rule 4:86-4 follow.
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4:86-2. Complaint; Accompanying Documents[:]: Alternative Affidavits or

Certifications; Request for Pendente Lite Temporary Guardian

(a) ...no change.
(1) ...no change.
(2) ...no change.
(3) ...no change.
(4) ...no change.
(5) ...no change.
(6) ...no change.
(7) ...no change.
(b) ...no change.
(1) ...no change.

(A) ...no change.

(B) all the personal estate which [he or she is] they are, will or may
in all probability become entitled to, including stocks, bonds, mutual funds,
securities and investment accounts: money on hand, annuities, checking and
savings accounts and certificates of deposit in banks and notes or other
indebtedness due the alleged incapacitated person; pensions and retirement
accounts, including annuities and profit sharing plans; miscellaneous personal
property; and the nature and total monthly amount of any income which may

be payable to the alleged incapacitated person; and
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(C) ...no change.

(2) ...no change.

(A) ...no change.
(B) ...no change.
(C) ...no change.
(D) ...no change.
(E) ...no change.
(F) the affiant’s opinion of the extent to which the alleged

incapacitated person is unfit and unable to govern [himself or herself]
themself and to manage [his or her] their affairs and shall set forth with
particularity the circumstances and conduct of the alleged incapacitated
person upon which this opinion is based, including a history of the alleged
incapacitated person’s condition;

(G) ...no change.

(H) ...no change.

(3) ...no change.

(A) ...no change.
(B) ...no change.
(C) ...no change.
(D) ...no change.
(E) ...no change.
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(F) ...no change.
(G) ...no change.

(H) ...no change.

(1)  ...no change.
(ii) ...no change.
(4) ...no change.
(¢) ...no change.

(1) ...no change.

(2) In lieu of the affidavits or certifications provided for in paragraph
(b)(2), an affidavit or certification of one affiant having the qualifications as required
therein shall be submitted, stating that [he or she] the affiant has endeavored to make
a personal examination of the alleged incapacitated person not more than 30 days
prior to the filing of the complaint but that the alleged incapacitated person or those

in charge of [him or her] the alleged incapacitated person have refused or are

unwilling to have the affiant make such an examination. The time period herein
prescribed may be relaxed by the court on an ex parte showing of good cause.

(d) Request for Pendente Lite Temporary Guardian. The complaint may

also request the appointment of a pendente lite temporary guardian of the person or

estate, or both, pursuant to N.J.S.A. 3B:12-24.1(c). Notice of this application shall

be given to the alleged incapacitated person or alleged incapacitated person’s
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attorney or the attorney appointed by the court to represent the alleged incapacitated

person.

Note: Source-R.R. 4:102-2; former R. 4:83-2 amended and rule redesignated June 29,
1990 to be effective September 4, 1990; paragraphs (b) and (c) amended July 14, 1992 to be
effective September 1, 1992; paragraph (b) amended July 13, 1994 to be effective September 1,
1994; paragraphs (a), (b), and (c¢) amended July 12, 2002 to be effective September 3, 2002;
paragraphs (b) and (c) amended July 28, 2004 to be effective September 1, 2004; paragraphs (a),
(b) and (c) amended July 9, 2008 to be effective September 1, 2008; caption amended, and
paragraphs (a), (b) and (c) amended and captions added August 1, 2016 to be effective September
1, 2016; new subparagraph (b)(3) added and former subparagraph (b)(3) redesignated as (b)(4)
March 15, 2021 to be effective May 15, 2021; paragraph (b)(3) revised April 5, 2023 to be effective
May 1, 2023; paragraphs (b)(1)(B), (b)(2)(F), and (c)(2) amended and new paragraph (d) added

to be effective .
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4:86-4. Order for Hearing; Appointment and Duties of Counsel, Pendente Lite

Temporary Guardian, Guardian ad Litem; Examination.

(a)
(@)

Rk EEBE

9)
@

Contents of Order for Hearing.

..no change.
..no change.
..no change.
..no change.
..no change.
..no change.
..no change.
..no change.

Pendente Lite Temporary Guardian.

The order may include the appointment of a pendente lite temporary

guardian of the person or estate, or both, pursuant to N.J.S.A. 3B:12-24.1(¢) if the

court finds on good cause shown that there is a critical need or risk of substantial

harm to the physical or mental health, safety, and well-being of the alleged

incapacitated person or to their property or business affairs, and that it is in the

person’s best interest to have a pendente lite temporary guardian appointed before

the hearing to determine incapacity and appoint a permanent guardian.

(i1)  Unless expressly waived therein, the order appointing the pendente lite

temporary guardian shall fix the amount of the bond in accordance with N.J.S.A.
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3B:15-1 et seq. If there are extraordinary reasons justifying the waiver of a bond,

that determination shall be set forth in a decision supported by appropriate factual

findings.

(i11) If an order appointing a pendente lite temporary guardian is entered

without notice, the alleged incapacitated person may appear and move for its

dissolution or modification on two days’ notice to the plaintiff and to the pendente

lite temporary guardian or on such shorter notice as the court prescribes. An order

appointing a pendente lite temporary guardian entered without notice shall expire as

prescribed by the court, but within a period of not more than 45 days, unless within

that time the court extends it for good cause shown for the same period.

(b) Duties of Counsel for Alleged Incapacitated Person.

(1) [Counsel] In their role as advocate for the alleged incapacitated person,

whether appointed pursuant to subparagraph (a)(&8) above or retained, counsel shall

(1) personally interview the alleged incapacitated person; (i) make inquiry of
persons having knowledge of the alleged incapacitated person’s circumstances, [his
or her] physical and mental state and [his or her ] property; and (ii1) make reasonable
inquiry to locate any will, powers of attorney, or health care directives previously
executed by the alleged incapacitated person or to discover any interests the alleged
incapacitated person may have as beneficiary of a will or trust.

(2) ...no change.

(1) ...no change.
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(i1) ...no change.
(ii1)  ...no change.
(iv) ...no change.
(v) ...no change.
(vi) ...no change.

(3) Counsel shall protect the rights of the alleged incapacitated person and

zealously advocate for their wishes and decisions, so long as such are not patently

absurd or pose an undue risk of harm to the client.

(4) If the alleged incapacitated person obtains other counsel, such counsel
shall notify the court and appointed counsel at least ten days prior to the hearing
date.

[(c) Examination. If the affidavit or certification supporting the complaint

i1s made pursuant to R. 4:86-2(¢c), the court may, on motion and upon notice to all
persons entitled to notice of the hearing under paragraph (a), order the alleged
incapacitated person to submit to an examination. The motion shall set forth the
names and addresses of the physicians who will conduct the examination, and the
order shall specify the time, place and conditions of the examination. Upon request,
the report thereof shall be furnished to either the examined party or his or her

attorney. |

(c) Duties of Pendente Lite Temporary Guardian.
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(1) A pendente lite temporary guardian appointed pursuant to N.J.S.A.

3B:12-24.1 and subparagraph (a)(9) above is limited to act only for those services

specified in the court’s order. Appointment of a pendente lite temporary guardian

does not have the effect of an adjudication of incapacity and does not limit the legal

rights of the alleged incapacitated person other than as specified in the court’s order.

(2) The court’s order may authorize a pendente lite temporary guardian to

arrange interim financial, social, medical or mental health services or temporary

accommodations deemed necessary by the court to deal with the alleged

incapacitated person’s critical needs or risk of substantial harm, and to make

arrangements for payment for such services from the person’s estate.

(3) A pendente lite temporary guardian shall communicate all actions taken

on behalf of the person to counsel for the alleged incapacitated person, who has the

right to object to such actions.

(d) Appointment and Duties of Guardian Ad Litem. At any time prior to

or following entry of a judgment of incapacity and appointment of guardian pursuant

to N.J.S.A. 3B:12-24.1 et seq. and R. 4:86-6, where special circumstances come to

the attention of the court by formal motion or otherwise, the court may appoint a

guardian ad litem to serve as an independent factfinder, investigator, and evaluator

for the court. The guardian ad litem [may, in addition to counsel, be appointed to]

[evaluate ] shall conduct an independent investigation as to the best interests of the

alleged incapacitated person [ and to present that evaluation to the court]. Following

— 62 —



the investigation, the guardian ad litem shall submit a report to the court containing

the results of the investigation and making a recommendation as to the best interests

of the alleged incapacitated person. The guardian ad litem shall not have authority

to make decisions on behalf of the alleged incapacitated person.

(e) Compensation. The compensation of the attorney for the party seeking

guardianship, appointed counsel, pendente lite temporary guardian, and [of the]

guardian ad litem, if any, may be fixed by the court to be paid out of the estate of the

alleged incapacitated person or in such other manner as the court shall direct.

(f) Examination. Ifthe affidavit or certification supporting the complaint

1s made pursuant to R. 4:86-2(c¢). the court may, on motion and upon notice to all

persons entitled to notice of the hearing under paragraph (a), order the alleged

incapacitated person to submit to an examination. The motion shall set forth the

name and address of the physician who will conduct the examination, and the order

shall specify the time, place and conditions of the examination. Upon request, the

report thereof shall be furnished to either the alleged incapacitated person or their

counsel.

Note: Source-R.R. 4:102-4(a) (b). Paragraph (b) amended July 16, 1979 to be effective
September 10, 1979; paragraph (a) amended July 21, 1980 to be effective September 8, 1980;
paragraph (a) amended July 16, 1981 to be effective September 14, 1981; caption of former R.
4:83-4 amended, caption and text of paragraph (a) amended and in part redesignated as paragraph
(b) and former paragraph (b) redesignated as paragraph (c) and amended, and rule redesignated
June 29, 1990 to be effective September 4, 1990; paragraph (b) amended July 13, 1994 to be
effective September 1, 1994; paragraph (b) amended and paragraphs (d) and (e) added June 28,
1996 to be effective September 1, 1996; paragraphs (a), (b), (c), (d), and (e) amended July 12,
2002 to be effective September 3, 2002; paragraph (e) amended July 27, 2006 to be effective
September 1, 2006; paragraphs (a), (b),(c),(d) and (e) amended July 9, 2008 to be effective
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September 1, 2008; paragraph (a) amended, subparagraphs enumerated and paragraphs (a)(6) and
(a)(7) adopted, paragraph (b) amended and subparagraphs enumerated, and paragraph (c) amended
August 1, 2016 to be effective September 1, 2016; new subparagraph (a)(7) added and former
subparagraph (a)(7) redesignated as (a)(8) March 15, 2021 to be effective May 15, 2021;
subparagraph (b)(2) amended April 6, 2021 to be effective May 15, 2021; caption amended,
paragraph (a) caption amended and subparagraph (a)(9) added, paragraph (b) caption amended and
subparagraphs (b)(1) and (b)(3) text amended, former paragraph (b)(3) redesignated as (b)(4),
former paragraph (c) redesignated as paragraph (f), new paragraph (¢) added, paragraph (d) caption
and text amended, and paragraph (e) text amended to be effective
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I. Proposed Amendments to Rule 4:86-7 — Rights of an Incapacitated
Person; Proceedings for Return to Capacity or Review of
Guardianship

The Civil Practice Division proposed amendments to paragraphs (e) and (f) of
Rule 4:86-7 to set forth procedures for transfers of guardianships from New Jersey
to another state, and from another state to New Jersey. Although N.J.5.4. 3B:12B-
17 and -18 govern transfers of New Jersey and out of state guardianships, court rule
amendments delineating procedures for such applications have not yet been adopted,
causing confusion among judges, Surrogates, attorneys, and litigants.

The proposed amendments have been endorsed by the Conference of General
Equity Presiding Judges, Probate Part Judges Committee, Working Group on Elder
Justice, and Judiciary-Surrogates Liaison Committee. The Committee agreed with
the proposed amendments to Rule 4:86-7(e) and (f), which conform with N.J.S.A4.
3B:12B-17 and -18.

The proposed amendments to Rule 4:86-7(¢) and (f) follow.
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4:86-7. Rights of an Incapacitated Person: Proceedings for Return to Capacity or

Review of Guardianship, or Transfer of Guardianship

(a) ...no change.

(b) ...no change.

(¢) ...no change.

(d) Proceedings for Appointment of a Substitute, Successor, or Co-
Guardian.

(1) The guardian or an interested person may seek appointment of a

substitute, successor, or co-guardian by commencing a separate summary action by

verified complaint. The complaint shall be supported by an affidavit or certification

for each proposed substitute, successor, or co-guardian as described in R. 4:86-

2(b)(3).

(2) The court shall, on notice to the persons who would be set forth in a

complaint filed pursuant to R. 4:86-2, set a date for hearing, appoint counsel for the

incapacitated person if the incapacitated person is not represented, and take oral

testimony in open court with or without a jury. In addition, the court may appoint a

ouardian ad litem to evaluate the best interests of the incapacitated person and to

present that evaluation to the court in accordance with R. 4:86-4(d).

(3) The court may render judgment appointing a substitute, successor, or

co-guardian in accordance with R. 4:86-6.

(4) An appointed substitute, successor, or co-guardian shall perform the
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duties set forth in R. 4:86-6(e).

(e) Proceedings for Transfer of Guardianship from New Jersey to Another

State.

(1) A guardian of an incapacitated person appointed by a New Jersey court

may seek transfer of the guardianship to another state pursuant to N.J.S.A.3B:12B-

17 by filing a motion setting forth the basis for the transfer.

(2) Notice of the motion shall be served on all individuals entitled to notice

of a complaint, supporting affidavits, and order for hearing pursuant to R. 4:86-4.

(3) The court may schedule a hearing on its own motion, or upon the

request of the guardian or those entitled to notice of the motion.

(4) If the court is satisfied that the guardianship will be accepted by the

court of the other state and makes findings as set forth in N.J.S.A. 3B:12B-17, it

shall issue a provisional order granting the motion and directing the guardian to file

for guardianship in the other state.

(5) Upon receipt of a provisional order accepting the guardianship from the

court of the other state and any other documents required for termination, the court

shall enter a final order confirming the transfer and terminating the New Jersey

ouardianship.

(f)  Proceedings for Transfer of Guardianship from Another State to New

Jersey.

(1) A guardian of an incapacitated person appointed by the court of another
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state may seek transfer of the guardianship to New Jersey pursuant to

N.J.S.A.3B:12B-18 by filing a motion setting forth the basis for the transfer. A

certified copy of the provisional order of transfer from the court of the transferring

state shall be annexed to the motion.

(2) Notice of the motion shall be served on all individuals entitled to notice

of a complaint, supporting affidavits, and order for hearing pursuant to R. 4:86-4,

and any persons entitled to such notice under the laws of the transferring state.

(3) The court may schedule a hearing on its own motion, or upon the

request of the guardian or those entitled to notice of the motion.

(4) The court shall enter a provisional order accepting the guardianship

unless:

(A) an objection is raised, and the court determines that acceptance

of the transfer would be contrary to the interests of the incapacitated person;

or

(B) the guardian is ineligible for appointment under New Jersey law.

(5) Upon receipt of a final order from the court of the transferring state

confirming the transfer, the court shall render judgment accepting the transfer and

appointing the guardian in accordance with R. 4:86-6.

(A) On the motion of any party, or on the court’s own motion, the

court shall determine whether the guardianship must be modified to conform

to New Jersey law.
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(B) The judgment shall recognize the guardianship order from the

transferring state, including its determination of incapacity and appointment

of guardian.

(C) The appointed guardian shall perform the duties set forth in R.

4:86-6(¢).

(6) Denial of a motion seeking transfer of a guardianship to New Jersey

under this rule shall not preclude the guardian from seeking appointment under R.

4:86-2 or paragraph (d) above.

Note: Source-R.R. 4:102-7; former R. 4:83-7 amended and rule redesignated June 29,
1990 to be effective September 4, 1990; caption and text amended July 12, 2002 to be effective
September 3, 2002; caption and text amended July 9, 2008 to be effective September 1, 2008;
caption and text of former rule deleted, new caption adopted, new paragraphs (a), (b) and (c)
adopted August 1, 2016 to be effective September 1, 2016; caption amended, paragraph (a) caption
added, paragraph (b) caption added and text amended, paragraph (c) caption added and text
amended September 27, 2023 to be effective January 1, 2024; new paragraphs (d), (e), and (f)
adopted to be effective .
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Hon. Lisa Perez Friscia, J.A.D., Chair
Hon. Michael A. Toto, A.J.S.C., Vice-Chair
Hon. William Anklowitz, J.S.C.

Hon. Avion M. Benjamin, P.J.Cv.
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Hon. Mark P. Ciarrocca, P.J.Cv.
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General Equity Presiding Judges
Probate Judges Supersedes Directive #11-21
Surrogates [Questions or comments may be
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FROM: Glenn A. Grant, Administrative Directoi;',

SUBJ: Guardianships of Incapacitated Adults — Revised Background
Screening Policy for Proposed Guardians; Amended Court
Rules and Revised Court Forms

DATE: April 14, 2023

The Supreme Court has approved revisions to the Background
Screening Policy for Proposed Guardians of Incapacitated Adults (the
“policy”). This directive supersedes Directive #11-21 (“Guardianships of
Incapacitated Adults — Background Screening Policy for Proposed
Guardians”), and promulgates the revised policy, amended rule, revised
court forms, and guidance for use of the revised policy. The amendments
to the court rule are also being separately published by notice to the bar.

Summary

The revised policy (Attachment 1) continues to safeguard the
vulnerable population of incapacitated adults against risks of potential
abuse, neglect, and financial exploitation by guardians appointed by the
court to make decisions related to the care and financial affairs of the
incapacitated adult. Certain proposed guardians are subject to a check of
Judiciary systems, a fingerprint or computerized criminal history check,
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and, at the discretion of the Probate Part judge, a certified judgment
search. Proposed guardians are also required to self-disclose and certify
to any criminal and civil judgment history, acknowledge receipt of and
compliance with the policy, and provide periodic reports to the court of any
changes to their criminal and civil judgment history. Individuals with any
relevant negative history are provided with notice and an opportunity to be
heard by the court as to whether the information discovered would affect
the individual’s ability to perform the duties of a guardian.

The revised policy presumptively exempts certain categories of
proposed guardians from the background screening process. These now
include people appointed by the court as guardian when an incapacitated
person was a minor, as well as attorneys appointed in their professional
capacity. However, as before, the court may require any proposed
guardian to undergo background screening as a prerequisite to
appointment based on the individual facts of the case, including but not
limited to the value of the guardianship estate. Further, the revised policy
establishes that parents, spouses, or appointed guardians who are
proposed as guardians must file an affidavit or certification setting forth
their criminal and civil judgment history for the prior ten years. It also
specifies that special medical guardianships are not within the scope of the
policy. Finally, it revises certain operational provisions to refine the
screening process.

Rule Amendments and Revised Forms

The revisions to the policy are reflected in the amendments to Rule
4:86-2(b)(3), as adopted by the Court by order dated April 5, 2023 to be
effective May 1, 2023 (Attachment 2).

Consistent with the revised policy and the rule amendments, two
forms — the Certification of Criminal and Civil Judgment History (CN 12706)
(Attachment 3) and the Order Fixing Guardianship Hearing Date and
Appointing Attorney for Alleged Incapacitated Person (CN 12013)
(Attachment 4) — also have been revised.



Directive #06-23 — Guardianships of Incapacitated Adults —
Revised Background Screening Policy for Proposed Guardians
April 14, 2023

Page 3 of 5

Guidance on the Screening Policy Process

The screening process involves six steps, as summarized below and
detailed in the revised policy:

1. Certification of Criminal and Civil Judgment History

A

B.

C.

When a guardianship complaint is filed, the proposed guardian will
file a Certification of Criminal and Civil Judgment History
(Attachment 3). Expunged criminal records are deemed not to
have occurred and shall not be disclosed in the certification. If no
proposed guardian is identified at the time of filing of the
complaint, the certification must be filed as soon as a proposed
guardian is identified, or before entry of the Judgment of
Incapacity and Appointment of Guardian.

The certification may be supplemented up to the time of
qualification and acceptance of appointment.

Proposed guardians who are subject to the policy will receive a
copy of the policy with the Order for Hearing and must
acknowledge receipt within five (5) business days of receipt.
Personal identifiers provided with the acknowledgment form will be
used only for the background screening and not for any other
purpose.

2. Fingerprinting and Criminal History Check

A

When the Order for Hearing (Attachment 4) is entered, court staff
will coordinate with County Sheriff's departments to perform
fingerprint checks of proposed guardians who are New Jersey
residents. Fingerprinting may be conducted in the county of
venue, or in any other New Jersey county if travel or other factors
make fingerprinting in the county of venue prohibitive.
Fingerprinting must be completed within sixty (60) days of filing the
complaint, with failure to do so resulting in automatic
disqualification absent exigent circumstances.

Proposed guardians residing out of state will undergo a
Computerized Criminal History (CCH) check.
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C.

The fingerprint or CCH check results may be confidentially shared
with the Probate judge, the County Surrogate and/or their
designees, as well as with counsel for the alleged incapacitated
person.

3. Judiciary Systems Check and Certified Judgment Search

A.

B.

Proposed guardians also will be screened by searching certain
Judiciary systems.

The Probate judge also has discretion to require a certified
judgment search based on factors including but not limited to the
value of the guardianship estate.

. The results of the Judiciary systems searches and certified

judgment search, if applicable, may be confidentially shared with
the Probate judge, the County Surrogate and/or their designees,
as well as with counsel for the alleged incapacitated person.

4. After receipt of the screening results, the Probate judge will review
the information to determine whether it contains any relevant adverse

or
A.

B.

negative history.

The policy sets forth nine factors to be evaluated by the Probate
judge in determining whether the proposed guardian’s relevant
screening results may adversely relate to their ability to perform
the duties and responsibilities of guardianship.

Proposed guardians whose relevant negative history may preclude
them from appointment will be entitled to notice and an opportunity
to be heard on the record as to why the check results would not
adversely impact their ability to perform the duties and
responsibilities of guardianship. The hearing shall be conducted in
open court unless the underlying matter was a closed proceeding,
and the record of the hearing shall not be sealed unless the record
of the underlying matter was sealed. However, the Probate judge
may seal the record of the hearing upon request for good cause
shown.

. Fingerprint and certain Judiciary systems search results will be

destroyed.
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5. No later than the time of entry of the Judgment of Incapacity and
Appointment of Guardian, the appointed guardian must execute an
acknowledgment of compliance with the policy. At qualification, the
appointed guardian must sign the Acceptance of Guardianship and
Acknowledgment of Guardian Background Screening and Training.

6. The appointed guardian has an ongoing duty to comply with the
policy and to disclose any changes to criminal or civil judgment
history in periodic reports required pursuant to N.J.S.A. 3B:12-42.

Conclusion

Any questions related to this directive or the updated policy, amended
rules, or revised forms should be directed to the Civil Practice Division at
(609) 815-2900 ext. 54900 or civilwebsites.mbx@njcourts.gov.

Attachments: (1) Revised Background Screening Policy for Proposed
Guardians of Incapacitated Adults
(2) Amendments to Rule 4:86-2, effective May 1, 2023
(3) Revised form Certification of Criminal and Civil
Judgment History (CN 12706)
(4) Revised form Order Fixing Guardianship Hearing Date
and Appointing Attorney for Alleged Incapacitated Person
(CN 12013)

cc: Chief Justice Stuart Rabner
Hon. Carmen Messano
Hon. Thomas W. Sumners, Jr.
Hon. Mala Sundar
Steven D. Bonville, Chief of Staff
AOC Directors and Assistant Directors
Clerks of Court
Trial Court Administrators
Special Assistants to the Administrative Director
Civil Division Managers
HR Division Managers
Kristi Jasberg Robinson, Chief, Civil Practice Liaison
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II.

New Jersey Judiciary Background Screening Policy

for Proposed Guardians of Incapacitated Adults (Revised)

Authority

N.J.S.A. 3B:12-25; R. 4:86; National Probate Court Standard 3.3.12;
N.J.A.C. 13:59-1.1 et seq.; 28 C.F.R. part 20

Applicability

This policy is applicable to all proposed guardians of incapacitated adults
in matters adjudicated in the New Jersey Superior Court, Chancery
Division, Probate Part, except the following:

A. Individuals who are the parents in a parent and child relationship with

an alleged incapacitated person, as “parent and child relationship” is
defined by the New Jersey Parentage Act, N.J.S.A. 9:17-39, or who
were appointed legal guardians of an alleged incapacitated person
prior to their reaching majority pursuant to an order of the Superior
Court, Chancery Division, Family Part;

. Individuals who are married to an alleged incapacitated person in

accordance with N.J.S.A. 37:1-29 et seq., in a civil union with an
alleged incapacitated person as defined by N.J.S.A. 37:1-29, orin a
domestic partnership with an alleged incapacitated person as defined
by N.J.S.A. 26:8A-3;

. Pendente lite temporary guardians appointed pursuant to N.J.S.A.

3B:12-24.1(c);

. Agencies authorized to act pursuant to P.L.1985, c. 298 (C.52:27G-20

et seq.), P.L.1985, c. 145 (C.30:6D-23 et seq.), P.L..1965, c. 59
(C.30:4-165.1 et seq.) and P.L.1970, c. 289 (C.30:4-165.7 et seq.);

. Public officials appointed as limited guardians of the person for

medical purposes for individuals in psychiatric facilities listed in
R.S.30:1-7;

New Jersey Judiciary Background Screening Policy

for Proposed Guardians of Incapacitated Adults (Revised) (Corrected)

Promulgated April 14, 2023 by Directive #06-23
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III.

IV.

. Banks, trust companies, credit unions, savings and loan associations,

or other financial institutions duly licensed or authorized to conduct
business under applicable state or federal laws; and

. Attorneys admitted to practice law and in good standing in the State of

New Jersey who are appointed by the court in their professional
capacity.

. Notwithstanding the above provisions (A) through (G), the court may

require any proposed guardian to undergo background screening as a
prerequisite to appointment based on the individual facts of the case,
including but not limited to the value of the guardianship estate.

Scope

These procedures establish guidelines governing screening of proposed
permanent guardians, substitute guardians, and successor guardians of
incapacitated adults in matters adjudicated in the New Jersey Superior
Court, Chancery Division, Probate Part. These include proposed general
and limited guardians of the person; of the estate; and of the person and
estate. These do not include special medical guardianships adjudicated in
the New Jersey Superior Court, Chancery Division, General Equity.

Policy and Procedures

A. All proposed guardians will be provided with a copy of the Judiciary’s

Background Screening Policy for Proposed Guardians of
Incapacitated Adults by the Surrogate. The proposed guardians must
complete, sign, and return to the Surrogate an acknowledgment of
receipt of the policy within five (5) business days of receipt. The
acknowledgment form shall be filed as part of the court record.

. Personal identifiers provided with the acknowledgment form will be

used only for the background screening and not for any other purpose.

. All proposed guardians except those who are exempt from the policy

pursuant to provisions I1.(C) through (H) above must attach a

New Jersey Judiciary Background Screening Policy
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Certification of Criminal and Civil Judgment History to their
complaint. The Certification of Criminal and Civil Judgment History
shall be in such form as promulgated by the Administrative Director
of the Courts. The certification may be supplemented at any time up
to the time of qualification and acceptance of appointment. If no
proposed guardian has been identified at the time of the filing of the
complaint, the certification shall be filed no later than prior to the
entry of judgment of legal incapacity and appointment of guardian.
Under N.J.S.A. 2C:52-27, expunged criminal records are deemed not
to have occurred and shall not be disclosed.

D. A criminal history background screening check will be performed
upon all proposed guardians who are subject to the policy prior to
qualification and acceptance of the appointment. The background
check will be in the form of a fingerprint check performed by the
county sheriff’s department for the vicinages. The fingerprint check
may be conducted in the county of venue, or in any other New Jersey
county if travel or other factors make fingerprinting in the county of
venue prohibitive.

E. The fingerprint check should be conducted within sixty (60) days of
the date of filing of the complaint. Failure to do so will result in
automatic disqualification of the proposed guardian(s) absent exigent
circumstances.

F. In the event that a proposed guardian is not available to submit to a
fingerprint in New Jersey because he/she resides outside of the State,
a Computerized Criminal History (CCH) check will be used as a
screening tool.

G. Electronic Reception of the Fingerprint Reports

1. The vicinage Human Resources Division Manager or his/her
designee may receive the electronically transmitted copy of the
fingerprint reports.

2. Hard copies of the fingerprint reports may be made and
New Jersey Judiciary Background Screening Policy
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confidentially shared with the Probate Part judge, the Surrogate,
and/or his/her designee, as well as with counsel for the alleged
incapacitated person.

3. Hard copies of the fingerprint reports may also be made and
confidentially shared with Counsel to the Administrative
Director at the Administrative Office of the Courts and/or
his/her designee.

4. No electronic copies of fingerprint reports may be made and/or
distributed.

5. Pursuant to federal regulations, the Judiciary may not share the
results of an individual’s fingerprint report with that individual.

H. Any questions or concerns regarding an item that appears on a
fingerprint report or a CCH check shall be directed to Counsel to the
Administrative Director at the Administrative Office of the Courts.

I. Destruction of the Fingerprint Reports

1. All copies and the original of the fingerprint reports must be
destroyed immediately upon decision-making.

2. Destruction of fingerprint reports shall be in the form of
shredding.

3. The vicinage Human Resources Division Manager is
responsible for ensuring that all such records are shredded.

J. All proposed guardians who are subject to the policy will also be
screened using the following Judiciary systems: (1) the Automated
Traffic System (ATS), (2) Promis-Gavel, (3) the Judiciary’s Children-
in-Court (CIC) Documents Application, which will access limited
areas of the Domestic Violence Central Registry through the Family
Automated Case Tracking System (FACTS), Promis-Gavel, and the
Automated Complaint System (ACS), and (4) the Civil Judgment and
Order Docket (CJOD). No other internal Judiciary program may be
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searched. The Probate Part judge or his/her designee will conduct this
prior court history search. If any adverse information is obtained by
such search, the Probate Part judge or his/her designee will consult
with the relevant Family/Criminal/Municipal Division Manager to
ensure appropriate interpretation of the data. In addition, a certified
judgment search may be conducted for proposed guardians in the
discretion of the Probate Part judge based on factors including but not
limited to the value of the guardianship estate, with costs to be paid by
the proposed guardian. Results of these database searches may be
confidentially shared with counsel for the alleged incapacitated
person.

1. If the proposed guardian’s name appears on one of these
database searches, the information will be reviewed by the
Probate Part judge for a determination as to whether the person
should be precluded from appointment as guardian.

2. Records from the CIC Document Search must be destroyed
immediately upon decision-making. Destruction of the records
shall be in the form of shredding. The vicinage Human
Resources Division Manager or designated staff is responsible
for ensuring that all such records are shredded.

K. Evaluating Criminal History Background and Screening Information

1. The following factors may be considered in determining
whether the criminal history background information and/or the
screening information discovered through the search of
Judiciary systems adversely relates to the proposed guardian’s
ability to perform the duties and responsibilities of guardianship
in the best interests of the incapacitated person or estate:

a. The nature and seriousness of the offense or misconduct;

b. The circumstances under which the offense or misconduct
occurred;

c. The date of the offense or misconduct and the age of the
proposed guardian when the offense or misconduct was
committed;
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The disposition of the offense or misconduct;

Whether the offense or misconduct was an isolated event;
Evidence of rehabilitation;

Whether the offense or misconduct is relevant to the
responsibilities of a guardian;

The vulnerability of the incapacitated person; and
Whether appointing the proposed guardian diminishes the
public trust in the Judiciary.

G o o

=2

2. All Probate Part judges and designees who review criminal
history background and screening information need to be
mindful of the presumption of innocence with respect to
pending criminal charges. Review of pending criminal charges
is a fact-sensitive exercise and will depend on the seriousness
of the offense charged and the extent to which it touches upon
the proposed guardian’s prospective duties.

3. Review of data from criminal background checks and searches
of Judiciary systems will be strictly limited to the Probate Part
judge and/or his/her designee.

4. The decision to appoint or preclude appointment of a guardian
based on criminal background check or screening data lies with
the Probate Part judge.

5. A proposed guardian whose appointment may be precluded
based on the results of a criminal background check or
screening must be provided notice and an opportunity to be
heard on the record as to why the conviction or search result
would not adversely affect the proposed guardian’s ability to
perform the duties and responsibilities of guardianship in the
best interests of the incapacitated person or estate before the
court decides to appoint or preclude appointment of the
guardian.

a. Proposed guardians who may be precluded from
appointment based on data contained in a fingerprint report
or screening data will be afforded an opportunity to
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challenge any alleged inaccuracy or incompleteness of the
information within the report. Proposed guardians will be
provided with an appropriate “Notice of Rights” in such
form as attached to this policy. Pursuant to 28 C.F.R. 16.30-
34, the “Notice of Rights (Fingerprinting)” sets forth the
procedures that must be followed to challenge any alleged
inaccuracies or incompleteness with a proposed guardian’s
fingerprint report. The proposed guardian shall be afforded
a reasonable period of time to correct or complete any
information contained in their fingerprint report.

b. A guardian background screening hearing shall be
conducted in open court unless the underlying matter
identified through the criminal background check or
screening was a closed proceeding. The record of the
guardian background screening hearing shall not be sealed
unless the record of the underlying matter was sealed.
However, the Probate Part judge retains discretion to seal
the record of the guardian background screening hearing
upon request for good cause shown.

L. At qualification and acceptance of the appointment of guardianship,
the guardian’s acceptance shall include an acknowledgment of
compliance with this policy.

M. Guardians ordered to file periodic reports pursuant to N.J.S.A. 3B:12-
42 shall have an ongoing duty to comply with this policy by
disclosing any changes to their criminal or civil judgment history in
such reports.
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New Jersey Judiciary Background Screening Policy
for Proposed Guardians of Incapacitated Adults Acknowledgment Form

As part of the process of appointing a guardian of an incapacitated adult, the New
Jersey Judiciary requires background checks for certain proposed guardians prior to
qualification and acceptance of the appointment. The background check is one way
that the court obtains information that is relevant to determining whether a person
should be appointed as guardian. The process is designed to help the court in doing
what is best for the person who is subject to the guardianship.

The Judiciary recognizes that good people make mistakes, or can be subject to
unfortunate circumstances outside of their control. These facts will not disqualify
them from being considered as a guardian. Rather, the court will take that
information into consideration — along with information provided by the person who
is offering to serve as guardian — and will make a decision based on all of the facts
available, including the expressed preference of the alleged incapacitated person.

Proposed guardians must file a Certification of Criminal and Civil Judgment History
with the complaint. The certification may be supplemented at any time up to the
time of qualification and acceptance of appointment. If no proposed guardian has
been identified when the complaint is filed, the certification must be filed no later
than prior to the entry of judgment of legal incapacity and appointment of guardian.
The proposed guardians will be fingerprinted and a criminal history check will be
performed. These background checks access the National Crime Information
Center’s (NCIC) database of criminal arrests, criminal convictions, disorderly
persons convictions, as well as any convictions that have been expunged.

The Judiciary also screens proposed guardians through a search of the following
Judiciary systems: (1) the Automated Traffic System (ATS), (2) Promis-Gavel, (3)
the Judiciary’s Children-in-Court (CIC) Documents Application, which will access
limited areas of the Domestic Violence Central Registry through the Family
Automated Case Tracking System (FACTS), Promis-Gavel, and the Automated
Complaint System (ACS), and (4) the Civil Judgment and Order Docket (CJOD).
No other internal Judiciary program may be searched. In addition, the court may
require that a certified judgment search be conducted for proposed guardians based
on factors including but not limited to the value of the guardianship estate, with costs
to be paid by the proposed guardian.
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If a conviction is revealed, or if a proposed guardian’s name appears on any of these
database searches, the information will be reviewed for a determination as to
whether the proposed guardian should be precluded from appointment as a guardian.
Again, a conviction or an appearance in the search results will not automatically
disqualify a proposed guardian from appointment. Rather, the court will consider
whether the conviction or search result adversely affects the proposed guardian’s
ability to perform the duties and responsibilities of guardianship in the best interests
of the incapacitated person or estate.

A proposed guardian whose appointment may be precluded based on criminal
background check or screening data shall be provided notice and an opportunity to
be heard on the record as to why the data would not adversely affect the proposed
guardian’s ability to perform the duties and responsibilities of guardianship in the
best interests of the incapacitated person or estate before a decision on appointment
is made. The proposed guardian will be given a “Notice of Rights,” which sets forth
procedures to challenge any alleged inaccuracies or incompleteness with a proposed
guardian’s fingerprint report, and an opportunity to challenge any alleged inaccuracy
or incompleteness of the data. The proposed guardian shall also be afforded a
reasonable period of time to correct or complete any information contained in their
fingerprint report.

At qualification and acceptance of the appointment of guardianship, the guardian’s
acceptance shall include an acknowledgment of compliance with this policy.

Guardians ordered to file periodic reports pursuant to N.J.S.A. 3B:12-42 shall have
an ongoing duty to comply with this policy by disclosing any changes to their
criminal or civil judgment history in such reports.

New Jersey Judiciary Background Screening Policy
for Proposed Guardians of Incapacitated Adults (Revised) (Corrected)

Promulgated April 14, 2023 by Directive #06-23
Page 9 of 11



THE INFORMATION BELOW IS REQUIRED TO PROCESS THE
GUARDIANSHIP APPLICATION. YOU MUST COMPLETE AND SIGN
THIS PAGE, AND RETURN IT WITHIN FIVE (5) BUSINESS DAYS TO:

COUNTY SURROGATE COURT

ADDRESS
- CITY, STATE ZIP

PLEASE KEEP A COPY OF THIS PAGE FOR YOUR RECORDS.

I acknowledge that I have received a copy of New Jersey Judiciary Background
Screening Policy for Proposed Guardians of Incapacitated Adults.

I understand that the confidential personal identifiers that I provide below will
be used only for the background screening, and not for any other purpose.

County Docket Number

Name of Proposed Guardian Alias, if any
(Last, First, Middle)

Date of Birth Social Security Number
Street Address City, State ZIP
Telephone Number Email Address
Signature Date

Records of guardianship proceedings are excluded from public access pursuant to N.J. Court Rule 1:38-3(e).
Confidential personal identifiers may be submitted on this form pursuant to Rule 1:38-7(b). This form shall
be maintained as an administrative record excluded from public access pursuant to Rule 1:38-5(a).
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Notice of Rights (Fingerprinting)

Please be advised that information in your background check may preclude you from
being appointed as guardian of an incapacitated adult. You have the right to
challenge this information and to present corrected or additional information to the
court. You may obtain a copy of your identification record by submitting a written
request via the U.S. mails directly to the F.B.I., Criminal Justice Information
Services (CJIS) Division, ATTN: SCU, Mod. D-2, 1000 Custer Hollow Road,
Clarksburg, WV 26306. Such a request must be accompanied by satisfactory proof
of'identity. Your request must also be accompanied by the applicable fee in the form
of a certified check or money order, payable to the Treasury of the United States.

If, after reviewing your identification record, you believe that it is incorrect or
incomplete in any respect, you may make application directly to the agency that
contributed the questioned information or direct your challenge to the F.B.L,
- Criminal Justice Information Services (CJIS) Division, ATTN: SCU, Mod. D-2,
1000 Custer Hollow Road, Clarksburg, WV 26306. The F.B.I. will then forward the
challenge to the agency which submitted the date requesting that agency to verify or
correct the challenged entry. |

Notice of Rights (Judiciary System Check)

Please be advised that information in your background check may preclude you from
being appointed as guardian of an incapacitated adult. You have the right to
challenge this information and to present corrected or additional information to the
court. Pursuant to the current Background Screening Policy for Proposed Guardians
of Incapacitated Adults, candidates are also screened using Judiciary computer
systems. Please note that your presumptive preclusion was based upon information
revealed after a check of these Judiciary computer systems.
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Attachment 2

Amendments to Rule 4:86-2,
Effective May 1, 2023



SUPREME COURT OF NEW JERSEY

It is ORDERED that the attached amendments to Rule 4:86-2 of the
Rules Governing the Courts of the State of New Jersey are adopted to be

effective May 1, 2023.
For the Court, )

\\\'\ ——a R (;.\,a,“,,,_;.‘l\,!;“' A

Chief Justice

Dated: April 5, 2023



4:86-2. Complaint; Accompanying Documents; Alternative Affidavits or

Certifications

(a) ...no change

(b) Accompanying Documents. The complaint shall have annexed
thereto:

(1) ...no change

(2) ...no change

(3) An affidavit or certification setting forth the criminal and civil
judgment history of each proposed guardian, in such form as promulgated by
the Administrative Director of the Courts. The affidavit or certification may be
supplemented at any time up to the time of qualification and acceptance of
appointment. If no proposed guardian has been identified at the time of the
filing of the complaint, the affidavit or certification shall be filed no later than
prior to the entry of the judgment of legal incapacity and appointment of
guardian. The court will consider the relevant hiétory as provided in the
affidavit or certification and through any background screening policy for
proposed guardians of incapacitated adults promulgated by the Administrative
Director of the Courts, including but not limited to fingerprinting.

[Except as specifically ordered by the court pursuant to subparagraph

(H), the] The following shall be exempt from this requirement:



(A) individuals who are the parents in a parent and child relationship
with an alleged incapacitated person, as “parent and child relationship” is

defined by the New Jersey Parentage Act, N.J.S.A. 9:17-39, or who were

appointed legal guardians of an alleged incapacitated person prior to their

reaching majority pursuant to an order of the Family Division of Superior
Court; |

(B) individuals who are married to an alleged incapacitated person in
accordance with N.J.S.A. 37:1-29 et seq., in a civil union with an alleged
incapacitated person as defined by N.J.S.A. 37:1-29, or in a domestic
partnership with an alleged incapacitated person as defined by N.J.S.A. 26:8A-
3;

(C) pendente lite temporary guardians appointed pursuant to N.J.S.A.
3B:12-24.1(c);

(D) agencies authorized to act pursuant to P.L.1985, c. 298 (N.J.S.A.
[C.] 52:27G-20 et seq.), P.L.1985, c. 145 (N.J.S.A. [C.] 30:6D-23 et seq.),
P.L.1965, c. 59 (N.J.S.A. [C.] 30:4-165.1 et seq.) and P.L..1970, c. 289
(N.J.S.A. [C.] 30:4-165.7 et seq.);

(E) public officials appointed as limited guardians of the person for
medical purposes for individuals in psychiatric facilities listed in [R.S.]

N.J.S.A. 30:1-7;



(F) Dbanks, trust companies, credit unions, savings and loan
associations, or other financial institutions duly licensed or authorized to
conduct business under applicable state or federal laws; and

(G) attorneys admitted to practice law and in good standing in the

State of New Jersey who are appointed by the court in their professional

capacity; and
(H) notwithstanding subparagraphs (A) through (G), [the]

(i) Any proposed guardian who is exempt from background

screening pursuant to subparagraph (A) or (B) shall file an affidavit or

certification setting forth the proposed guardian’s criminal and civil
judgment history for the prior 10 years; and
(ii) The court may require any proposed guardian to file an

affidavit or certification setting forth the proposed guardian’s criminal

and civil judgment history or to undergo background screening as a

prerequisite to appointment based on the individual facts of the case,

including but not limited to the value of the guardianship estate; and

(4) A Case Information Statement in such form as promulgated by the
Administrative Director of the Courts. Said Case Information Statement shall
include the date of birth and Social Security number of the alleged

incapacitated person.



(c) ...no change.

Note: Source — R.R. 4:102-2; former R. 4:83-2 amended and rule redesignated
June 29, 1990 to be effective September 4, 1990; paragraphs (b) and (c)
amended July 14, 1992 to be effective September 1, 1992; paragraph (b)
amended July 13, 1994 to be effective September 1, 1994; paragraphs (a), (b),
and (c) amended July 12, 2002 to be effective September 3, 2002; paragraphs
(b) and (c) amended July 28, 2004 to be effective September 1, 2004;
paragraphs (a), (b) and (c) amended July 9, 2008 to be effective September 1,
2008; caption amended, and paragraphs (a), (b) and (c) amended and captions
added August 1, 2016 to be effective September 1, 2016; new subparagraph
(b)(3) added and former subparagraph (b)(3) redesignated as (b)(4) March 15,
2021 to be effective May 15, 2021; paragraph (b)(3) revised April 5, 2023 to
be effective May 1, 2023.
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