
 
 
 
 
 

 
 
  
     ▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬ 
       2025 Seminar Material 
     ▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬▬  
 
 
 
 
 
 
 

 
 
           New Jersey Institute for 
           Continuing Legal Education 
       

               A Division of the State Bar Association  
               NJICLE.com 

 

 

 

2025 ADR DAY – PROVEN 

STRATEGIES TO GET BETTER 

RESULTS IN MEDIATION AND 

SETTLEMENT 

MI0415.252 
 





    

 

 
2025 ADR DAY – PROVEN 

STRATEGIES TO GET BETTER 

RESULTS IN MEDIATION AND 

SETTLEMENT 

Keynote Speaker 
    Julien Musolino, Ph.D. 
    Rutgers University 
    (New Brunswick) 

Moderator 
    Yvette Gibbons, Esq. 
    Employment Compliance Strategies®, LLC 
    (South Orange) 

Speakers 
    Honorable Glenn Berman, J.S.C. (Ret.) 
    Honorable Karen M. Cassidy, AJSC (Ret.) 
    Honorable Lisa F. Chrystal, P.J.F.P. (Ret.) 
    Honorable Ellen L. Koblitz, P.J.A.D. (Ret.) 
    Honorable Robert B. Kugler, U.S.D.J. (Ret.) 
    Honorable Siobhan A. Teare, J.S.C. (Ret.) 
    Saad Admani, Esq. 
    Robert E. Bartkus, Esq. 
    David B. Beal, Esq. 
    Dean L. Burrell, Esq. 
    David Cinotti, Esq. 
    Joel Clymer, Esq. 
    Michelle M. Cresti, Esq. 
    Steven J. Curtis, J.D., PMP, CSM, CC,  
      UPSP, ITIL 
     
     
    
 

In cooperation with the New Jersey State Bar Association Dispute 
Resolution Section and the Justice Marie L. Garibaldi American Inn of 
Court                    MI0415.252 

 
 
 
 
Dennis A. Estis, Esq. 
Perry Farhat, Esq. 
Rachel S. Fischer, Esq. 
Jennifer Gillman, Esq. 
Ayesha Krishnan Hamilton, Esq. 
Joseph J. Hocking, Esq. 
Josh Irons 
Robert E. Margulies, Esq. 
Bruce P. Matez, Esq., APM 
Zaid Qasim, Esq. 
Neethi Vasudevan, Esq. 
Cindy Ball Wilson, Esq. 
Melissa S. Woods, Esq.  
 





Table of Contents 
  Page 
 
7 Questions to Ask Before Saying Yes  
to a Law Firm Merger 
Gillman Strategic Group 1 
 
Is a Merger the Right Move for Your Law Firm? 
Gillman Strategic Group 7 
 
Law Firm Merger Due Diligence: 
What to Expect and How to Prepare 
Gillman Strategic Group 13 
 
Succession Planning at Law Firms:   
Issues and Strategies 
Gillman Strategic Group 23 
 
Mediating the Construction Case 27 
 
 Introduction 27 
 Who Should Attend 27 
 Where Should It Be Held and When Should It Be Held 27 
 Selection of the Mediator 28 
 Position Papers 28 
 Who Should Speak?  Afraid to Speak Up 28 
 Know the Case 29 
 Types of Construction Disputes 29 
 Advocacy 29 
 Damages 29 
 Being Used as the Mediator 30 
 Giving Up – Never 30 
 Mediator AS Arbitrator 30 
 
“A Litigator’s Plea: 
A Little Planning When Drafting an Arbitration Clause  
Can Save a Lot of Time, Money and Headache” 
Robert Bartkus 
James Harry (JH) Oliverio 31 
 
LaPaglia v. Valve Corporation 
 
 Petitioner’s Memorandum of Points and Authorities in Opposition  
  to Respondent’s Motion to Dismiss First Amended Petition to  
  Vacate Arbitration Award 35 
 Respondent’s Reply in Support of Motion to Dismiss First  
  Amended Petition to Vacate Arbitration Award 49 
 
Kronfeld v. Malone, et al. 61 
 
 



Ocean County, Department of Corrections v. Policemen’s Benevolent  
 Association, Local 258 81 
 
Link to New Jersey Courts 93 
 
Link to Law360 Article 94 
 
Drupka v. Eastern International College, et al. 95 
 
East Orange Educational Support Professionals’ Association, et al. v.  
 East Orange Board of Education 115 
 
Kronfeld v. Malone, et al. 139 
 
Exhibit A –  
Arbitrator’s Decision (Pami Realty, LLC v. Locations XIX, Inc.) 159 
 
Pami Realty, LLC v. Locations XIX, Inc. 169 
 
Sheth v. Artech LLC, et al. 189 
 
Web Site to Visit 197 
 
Link to Project Implicit 198 
 
About the Panelists… 199   
 
    
 
   
  
  
  
 
 
    



1 



2 



3 



4 



5 



6 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



29 



30 



31 



32 



33 



34 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�
���������������������������������������������

�

�

��������������
���������������������������������������
�������������������������������
�����������������
�����������������������
�������������������������
�
������������������������
�

�����������������������������
��������������������������������

�

������������������������������
�

������������
�

����
�
����������������������������������
�

������������
�
�

�
�

�
�������������������������������
�
������������������������������������
�
���������������������������
��������������������������
���������������������������
��������������������������������
�������������������������������
������

�
�

35 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�����
���������������������������������������������

�

�

������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�����������������������������������������������������

��� �����������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

��������������������

��������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�����������

����������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

36 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

��������������������������������

���� ����������������������������������

���������������������������������������������������������������������������������������

�������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

����������������������������������������������������������

����������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������

����������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

������������������������������������������������

�����������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

37 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

��������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

�������������������������������������

������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������

���������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

����������

�

��������������������������������������������������������������������������������������������������
������������������������������������������������������������

38 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

����� ���������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

����������������������������������������������������������

�������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

39 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

��������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������

���� �����������������������������������������������������

��������������������������������������������������������������

������������������������������������������������

��������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������

���������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

40 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

���������������������������������������������������������������������

����������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

������������������������������������������������������������������

����������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

������

��� ���������������������������������������������������

���������������������������������������

�������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

�������������������������������������������������������

41 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

��� �����������������������������������������������������������������������

��������������������������������������

������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

�����������

�������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

42 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

�������������

����������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

����������������������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������

43 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

������
���������������������������������������������

�

�

����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

�������������

������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

44 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�������
���������������������������������������������

�

�

�������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

��������������������������������

���������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

45 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�������
���������������������������������������������

�

�

������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������

��� ����������������������������������������������������������������������������

��������������������������

�����������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

��������������������������������������������������������

�����������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�

��������������������������������������������������������������������������������������������
�����������������������������������

46 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�������
���������������������������������������������

�

�

�������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������

��������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

����������������������������

������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������

��������������������������������������������������������������������������������������������������

������������������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������������

���������������������������������������������������������������������������������������������������������

��������������������������������

47 



��

��

��

��

��

��

��

��

��

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

���

�

�

�������
���������������������������������������������

�

�

���� ������������

��������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������������������

�������������������������������������������������������������������������������������������������

�����������������������������������������������������������������������������������������

����������������������������������������������������������������������������������������

�

�

��������������������� ������������������������
��������������

���� ��������������������� �
�����������������
�����������������������

�

48 



49 



50 



51 



52 



53 



54 



55 



56 



57 



58 



59 



60 



NOT FOR PUBLICATION WITHOUT THE  
APPROVAL OF THE APPELLATE DIVISION 

 
      SUPERIOR COURT OF NEW JERSEY 
      APPELLATE DIVISION 
      DOCKET NO. A-2044-23  
 
NATALIA KRONFELD, 
 
 Plaintiff-Appellant,   
 
v. 
 
ELLIOTT MALONE and 
LAW OFFICES OF ELLIOTT 
MALONE, ESQ., LLC, 
 
 Defendants/Third-Party 

Plaintiffs-Respondents, 
 
v.  
 
ROMAN GAMBOURG,  
GAMBOURG & BORSEN, 
LLC, a/k/a GAMBOURG 
LAW GROUP, and ELENA 
GAMBOURG, 
 
 Third-Party Defendants. 
___________________________ 
 

Submitted September 9, 2025  Decided October 1, 2025 
 
Before Judges Gilson, Firko, and Vinci. 
 
On appeal from the Superior Court of New Jersey, Law 
Division, Bergen County, Docket No. L-4946-19. 
 
Lawrence H. Kleiner, LLC, attorney for appellant 
(Lawrence H. Kleiner, of counsel and on the briefs). 

APPROVED FOR PUBLICATION 
 

October 1, 2025 
 

APPELLATE DIVISION 

61 



 
2 A-2044-23 

 
 

Tompkins, McGuire, Wachenfeld & Barry, LLP, 
attorneys for respondents (Matthew P. O'Malley, of 
counsel and on the brief). 
 

The opinion of the court was delivered by  
 
VINCI, J.A.D. 
 

Plaintiff Natalia Kronfeld appeals from a July 7, 2023 order denying her 

eighth motion to extend discovery, an August 4, 2023 order denying her motion 

for reconsideration of that order, and a September 22, 2023 order granting 

summary judgment in favor of defendants Elliot Malone, Esq. and the Law 

Offices of Elliot Malone, Esq., LLC. (collectively Malone).  We affirm. 

We also address the scope of our decision in Hollywood Café Diner, Inc. 

v. Jaffee, 473 N.J. Super. 210 (App. Div. 2022), to clarify that its limitation on 

the applicability of the exceptional circumstances standard set forth in Rule 

4:24-1(c) applies only when an arbitration or trial date is set administratively by 

notice prior to the conclusion of the discovery period.  We now hold that once 

an arbitration or trial date is set by a judge in a discovery end date (DED) 

extension or case management order entered after expiration of the applicable 

initial period of discovery set forth in Rule 4:24-1(a), no extension of the 

discovery period may be permitted unless exceptional circumstances are shown. 
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I. 

Plaintiff alleges Malone committed legal malpractice in connection with 

an underlying legal malpractice action against Snyder & Sarno, LLC and 

individual attorneys of the firm (collectively Sarno), who represented plaintiff 

in an earlier divorce action filed against her by her ex-husband in 2012.  In 2015, 

on the eve of trial in the divorce action, the parties reached a settlement 

agreement that was placed on the record.  Plaintiff was questioned extensively 

about the settlement agreement and told the court she understood the terms of 

the agreement and did not want to go to trial. 

Following the settlement, plaintiff refused to pay Sarno's legal fees in the 

amount of approximately $148,000.  Sarno filed a motion in the divorce action 

to recover its legal fees.  On July 14, 2017, following a multi -day plenary 

hearing, the court entered an order granting Sarno's fee application in its 

entirety.  The Family Part judge found plaintiff's testimony, particularly her 

"professed lack of proficiency in English," was "not credible."  Plaintiff 

appealed from that order, and we affirmed.   Fradkov v. Kronfeld, No. A-5419-

16 (App. Div. Jan. 31, 2019). 

In 2016, while the fee application was pending, plaintiff sued Sarno for 

legal malpractice.  In 2017, after the attorney who filed the malpractice action 
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changed firms and could no longer handle the case, plaintiff retained Malone.  

Malone filed an amended complaint alleging Sarno failed to "obtain or 

investigate evidence to establish the true and complete holdings and valuations 

of [her ex-husband's] business interests" and "place any accountant in a position 

to provide a complete, accurate, and up-to-date valuation."   

The amended complaint alleged, "without a forensic analysis and 

complete assessment of [her ex-husband's] holdings, [Sarno] could not properly 

consider the amount to which [plaintiff] was entitled."  As a result, plaintiff did 

"not receiv[e] by way of settlement or final judgment that to which she was 

entitled to by way of equitable distribution, alimony[,] and child support." 

Following discovery and motion practice, the parties participated in 

mediation.   Prior to the first day of mediation on September 17, 2018, Malone 

provided plaintiff with a chart of potential settlement amounts ranging from 

$500,000 to $1.25 million showing expenses, fees, and her anticipated net 

recovery.  During a second mediation session the following week, plaintiff 

agreed to settle her claims against Sarno for $975,000.  She also agreed to pay 

Sarno $100,000 to resolve the fee dispute, which included the initial award of 

$148,000 plus approximately $90,000 in additional fees for the plenary hearing.   
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On July 2, 2019, plaintiff filed this action against Malone.  She alleged 

Malone "failed to do any of the necessary discovery on the multiple marital 

businesses and . . . ignored [her] multiple requests . . . to undertake discovery 

on the sale of the company by her ex-husband to Google."  Also, one of the 

financial experts Malone retained, Anthony Ambrosio, failed to include one of 

her ex-husband's businesses in his report, and Malone failed to correct that error.  

"As a result, this business was never included in the expert report, mediation, 

and the settlement."  Plaintiff also alleged Malone failed to properly advise her 

of the tax implications of the settlement and "improperly paid . . . Sarno without 

[her] authorization." 

On September 16, 2019, Malone filed an answer and counterclaim, and 

plaintiff filed an answer to the counterclaim on October 1.  The parties 

subsequently exchanged written discovery and began conducting depositions. 

On October 12, 2020, plaintiff filed her first motion to extend discovery, 

which was granted on October 30.  The DED was extended to March 31, 2021.  

On December 23, 2020, plaintiff filed her second motion to extend discovery, 

which was granted on January 8, 2021, extending the DED to June 30, 2021.  On 

April 26, 2021, she filed her third motion, which was granted on May 14, 

extending the DED to October 28, 2021.  Her fourth motion to extend, filed 
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February 3, 2022, was granted on February 18, and the DED was extended to 

June 25, 2022.  On April 19, 2022, plaintiff filed her fifth motion to extend, 

which was granted on May 13, extending the DED to October 23, 2022. 

On August 22, 2022, plaintiff filed her sixth motion to extend discovery.  

On September 9, the court entered an order granting the motion, extending the 

DED 120 days until February 20, 2023, and scheduling trial for April 24, 2023.  

On February 17, 2023, three days before the end of the discovery period, 

plaintiff filed her seventh motion to extend discovery.  The motion sought to 

extend the DED 120 days to June 20.  Malone opposed the motion.   

The Civil Presiding Judge heard oral argument on March 23.  Plaintiff's 

counsel argued discovery was complex and "[s]ome of this has gotten delayed 

[because of his] absence for medical treatment."  "We need to complete the 

dep[osition] of [plaintiff], and then . . . the dep[osition] of . . . Malone, and then 

we need to serve expert reports, and that gets us to the finish line."    

The judge was "a little surprised that after [the] trial date[ was] set in 

September that there[ was] an application in February to extend discovery."  He 

was "sympathetic to [counsel's] health issues, but . . . [they] had discussions 

before about" those issues.  The judge "permit[ted] the final extension of 

discovery."  He cautioned counsel, "if it do[es not] happen, do[ not] come back."  
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Counsel stated he "understood."  The judge entered an order extending the 

discovery period to June 20, 2023, as requested.  Specifically, he ordered 

"[d]epositions of the parties to be completed by April 6, 2023; . . . [p]laintiff's 

expert reports be served by May 4, 2023; [Malone's] expert reports be served by 

June 5, 2023; [and] [e]xpert depositions [be] completed by June 20, 2023."  The 

trial date was adjourned to September 18, 2023. 

On June 21, after the June 20 deadline for completion of discovery  

expired, plaintiff filed an eighth motion to extend discovery.  Plaintiff argued 

"[her] primary counsel's health issues, compounded by COVID[-19,] and the 

inherent complexity of this case qualify as exceptional circumstances to permit 

[an] extension of discovery."  Plaintiff also contended that "[b]ased on the 

wording of the March 23 order, it does not appear a discovery end date was set 

when discovery was extended[.]" 

On July 7, after hearing oral argument, the judge entered an order denying 

the motion to extend discovery supported by an oral opinion and written 

statement of reasons.  He determined: 

this [c]ourt . . . ha[s] been very tolerant of the health 
issues, but as [the court] had indicated in March at the 
time [the court] entered an order extending 
discovery, . . . it was time for this to be done 
and . . . [the court] thought [it] made it pretty clear then 
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on the record how the [c]ourt felt about what needed to 
get done.  
 

. . . . 
 
Quite frankly, [the court] made it clear in March, 

discovery, if it do[es not] happen, do[ not] come back.  
[The court] meant it when [it] said it, and that was the 
seventh discovery extension.  There has now been 
almost 1,300 days of discovery and, despite these 
things, . . . they do[ not] get done.  
 

[The court] do[es not] see exceptional 
circumstances in the face of a trial date.  Quite frankly, 
[the court] see[s] whatever the opposite of that would 
be . . . . [The court] see[s] . . .  a client who certainly 
did not want to proceed in this case with any sense of 
urgency or any sense of pace and created continuing 
delays for all involved, the court[ is] not going to 
reward that at this point. 

 
So [the court] [does not] see where the 

exceptional circumstances factors are met.  It[ is] 
unfortunate, but . . . at some point . . . there has to be 
some effect to orders, and [the court] made it clear then 
and it was[ not] followed. 

 
 In his July 7, 2023 order, the judge explained: 
 

The present application fails to demonstrate 
exceptional circumstances warranting a further 
extension which is the standard with a [t]rial [d]ate 
having been set. 
 
The delays and inability to complete the discovery is 
the result of the plaintiff's failure to comply and 
cooperate with the scheduling of depositions . . . . 
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Furthermore, this is not a basis to extend or an 
exceptional circumstances standard. Part of what is 
sought in the request for extension is to conduct another 
full day of deposition of . . . Malone despite [there] 
having been two full days already conducted. The 
timing of the defense deposition was the product of 
plaintiff's failure to cooperate in the discovery process. 
 
There having been seven [DED] extensions[,] the court 
does not find exceptional circumstances to warrant 
the[] relief sought [herein]. 

 
Plaintiff moved for reconsideration, reiterating the same arguments and 

contending her counsel was entitled to a reasonable accommodation because of 

his health issues.  Also, "the extension will not prejudice anyone and we are told 

there is a civil trial backlog anyway."  On August 4, 2023, the judge entered an 

order denying the motion for reconsideration, finding "the court has been both 

understanding and accommodating of the health concerns of counsel.  To utilize 

such concern as a basis for reconsideration is a distortion of the record and 

wholly inappropriate." 

On August 25, Malone moved for summary judgment arguing discovery 

was completed and plaintiff failed to serve an expert report in support of her 

claims of legal malpractice.  Plaintiff's counsel filed a certification in opposition 

to the motion.  Plaintiff did not file a response to Malone's statement of material 

facts, a counterstatement of material facts, or a brief.   

69 



 
10 A-2044-23 

 
 

Counsel's certification, dated September 12, 2023, repeated certain 

allegations made in plaintiff's complaint without citations to the record, and 

repeated the arguments previously considered and rejected by the presiding 

judge.  Counsel attached the report of a handwriting expert, previously served 

on May 3, 2023, "who opined that Ambrosio's signature on his expert report 

[served in the underlying Sarno litigation] was forged."  Counsel also attached 

the report of plaintiff's legal malpractice expert, Jared M. Lans, Esq., dated 

September 7, 2023, which counsel "received [that day]."  Counsel filed a 

separate certification "pursuant to R[ule] 4:17-7 pertaining to the expert report 

of [Lans]" contending "the information required for the amendment [to 

plaintiff's answers to interrogatories] was not reasonably available or 

discoverable by the exercise of due diligence prior to the discovery end date."1  

 On September 22, 2023, after hearing oral argument, a different judge 

entered an order granting Malone's motion for summary judgment supported by 

a comprehensive oral opinion.  The motion judge found plaintiff's opposition 

was procedurally deficient because:  

counsel's certification submitted in 
opposition . . . contains facts that are not within 
counsel's personal knowledge or factual allegations, 
which can[not] be considered and totally fails to meet 

 
1  The copy of the certification in the appellate record is unsigned and undated. 

70 



 
11 A-2044-23 

 
 

Rule 4:46-2, which requires that to present an issue of 
material fact, you have to comply with the [R]ule. 
 
There should have been a response to the movant's 
statement of material facts.  There was none, so all of 
those facts are deemed admitted. 
 
[I]f plaintiff wanted to submit a counter statement, 
[she] was required under the rule to submit a statement 
of material facts that corresponded to the rule and had 
citations to the record and attached record exhibits on 
which [she] relied. 
 

 The motion judge noted because the presiding judge denied the motion to 

extend the DED, "[t]he current state of the case is that there is no [legal 

malpractice] expert report and no expert report permitted[.]"  She found "[t]his 

is not a common knowledge case," as a "jury could not conclude legal 

malpractice without [an] expert report."   

The motion judge rejected counsel's contention that the Lans report could 

not have been served before the expiration of the discovery period because 

"there was nothing in . . . Lans'[s] report relying on facts that occurred recently, 

and . . . nothing to explain why . . . it was not available."  The report "should 

have been available by the exercise of reasonable diligence earlier, and [she] 

view[ed] the issue as really an attempt to . . . serve it in defiance of [the 

presiding judge's] orders."  This appeal followed. 
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II.  

On appeal, plaintiff argues: (1) the judge employed the wrong standard in 

denying her motion to extend discovery; (2) the judge's failure to find 

exceptional circumstances was an abuse of discretion; and (3) the motion judge 

improperly granted summary judgment.  Specifically, plaintiff contends: (1) the 

motion judge erred by refusing to consider Lans's report; (2) the motion judge 

"entirely ignored" the report of her handwriting expert "that proved  . . . Malone 

forged the signature of . . . Ambrosio in the report he obtained in the underlying 

action;" (3) Malone "violated RPC 3.3 by his lack of candor;" and (4) "[t]he 

breach of conduct by [Malone] was so egregious" expert testimony was 

unnecessary. 

III. 

A trial court's discovery rulings are "entitled to substantial deference."  

DiFiore v. Pezic, 254 N.J. 212, 228 (2023) (citing State v. Stein, 225 N.J. 582, 

593 (2016)).  We "generally defer to a trial court's disposition of discovery 

matters unless the court has abused its discretion[,] or its determination is based 

on a mistaken understanding of the applicable law."  Rivers v. LSC P'ship, 378 

N.J. Super. 68, 80 (App. Div. 2005) (citing Payton v. N.J. Tpk. Auth., 148 N.J. 

524, 559 (1997)). 
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The judge correctly determined plaintiff was obligated to show 

exceptional circumstances in support of her eighth motion to extend discovery.  

Rule 4:24-1(c) provides a motion to extend discovery "shall . . . be made 

returnable prior to the conclusion of the applicable discovery period" and "if 

good cause is . . . shown, the court shall enter an order extending discovery."  

However, "[n]o extension of the discovery period may be permitted after an 

arbitration or trial date is fixed, unless exceptional circumstances are shown." 

Plaintiff's motion to extend discovery was filed on June 21, 2023, after 

trial dates were fixed in the September 9, 2022 and March 23, 2023 orders.  As 

expressly set forth in Rule 4:24-1(c), because a trial date was fixed, no extension 

of the DED was permitted absent a showing of exceptional circumstances. 

Plaintiff's reliance on Hollywood Café is unavailing for two reasons.  

First, the exceptional circumstances standard applied to her motion to extend 

because it was untimely.  Rule 4:24-1(c) requires a motion to extend be "made 

returnable prior to the conclusion of the applicable discovery period."  Plaintiff's 

motion was filed on June 21, after the discovery period expired on June 20, and 

was not returnable until July 7.2  In Hollywood Café, we determined when, as 

 
2  Plaintiff appears to argue the motion was timely because the judge did not set 
a new DED in the July 7 order.  That argument is without merit.  The July 7 
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here, the moving party seeks an extension after the discovery period has ended 

and after a trial date has been set, the court may grant the extension only upon a 

showing of exceptional circumstances.  473 N.J. Super. at 217. 

Second, even if the motion was timely filed, Hollywood Café does not 

mandate application of the good cause standard under the facts of this case.  In 

Hollywood Café, the court "sent the parties notice that trial was set" prior to the 

expiration of the initial period of discovery set forth in Rule 4:24-1(a).  Id. at 

214.  We noted the administrative "practice of sending out arbitration and trial 

notices before the end of discovery . . . causes obvious tension among a series 

of rules designed to foster trial date certainty."  Id. at 220. We concluded "when 

the court chooses to send out arbitration and trial notices during the discovery 

period, judges evaluating a timely motion to extend discovery may not utilize 

the exceptional circumstances standard."  Ibid.  

Plaintiff misinterprets Hollywood Café and misconstrues its applicability 

to this case.  Unlike the administrative notice sent in Hollywood Café, here trial 

dates were set in the sixth and seventh DED extension orders entered by judges 

 
order plainly established June 20, 2023, as the final day for discovery.  Even if 
the DED was not administratively adjusted, which we cannot determine from 
the record before us, the applicable discovery period was established in the July 
7 order, and it concluded on June 20. 
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who were responsible for the management of the case. Nothing in our decision 

in Hollywood Café is intended to minimize the significance and effect of trial 

dates set by judges in discovery extension or case management orders.  

Hollywood Café applies only when an arbitration or trial date is set by notice 

sent as an administrative tool prior to the conclusion of discovery.  We hold that 

when a motion to extend discovery is filed after a judge sets an arbitration or 

trial date in a DED extension or case management order entered after expiration 

of the applicable initial period of discovery set forth in Rule 4:24-1(a), the 

exceptional circumstances test applies.3 

We are satisfied the judge did not misapply his discretion by finding 

plaintiff failed to show exceptional circumstances.  Under the exceptional 

circumstances standard, the movant must demonstrate: 

(1) why discovery has not been completed within time 
and counsel's diligence in pursuing discovery during 
that time;  (2) the additional discovery or disclosure 
sought is essential; (3) an explanation for counsel's 
failure to request an extension of the time for discovery 
within the original time period; and (4) the 

 
3  In Hollywood Café, we recognized "a court could render meaningless the 'good 
cause' standard applicable to motions to extend discovery that are timely 
filed . . . by simply assigning an arbitration or trial date early in the litigation." 
473 N.J. Super. at 218 (emphasis added).  We are confident, however, judges 
will not misapply their discretion by setting arbitration or trial dates before it 
would be appropriate to do so.  As in this case, for example, where the court did 
not set a trial date until the sixth order extending discovery. 
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circumstances presented were clearly beyond the 
control of the attorney and litigant seeking the 
extension of time. 

 
[Hollywood Café, 473 N.J. Super. at 217 (emphasis omitted) 
(quoting Rivers, 378 N.J. Super. at 79).] 
 

 The judge properly considered the relevant factors and determined 

plaintiff failed to show exceptional circumstances.  Contrary to plaintiff's claim, 

the judge did not disregard counsel's medical condition.  Rather, he and the judge 

who granted prior discovery extensions attempted to accommodate counsel's 

needs by granting seven discovery extensions and twice adjourning the trial date.  

Moreover, the judge also found the delays in the case were the fault of "a client 

who certainly did not want to proceed . . . with any sense of urgency . . . and 

created continuing delays for all involved," including by failing to "comply and 

cooperate with the scheduling of depositions."  There is no basis for us to disturb 

the judge's decision. 

IV. 

We are convinced the motion judge correctly granted summary judgment.  

Our review of a trial court's grant or denial of a motion for summary judgment 

is de novo.  Samolyk v. Berthe, 251 N.J. 73, 78 (2022).  Like the trial court, we 

consider "whether the competent evidential materials presented, when viewed 

in the light most favorable to the non-moving party, are sufficient to permit a 
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rational factfinder to resolve the alleged disputed issue in favor of the non-

moving party."  Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540 (1995). 

"By its plain language, Rule 4:46-2 dictates that a court should deny a summary 

judgment motion only where [a] party opposing the motion has come forward 

with evidence that creates a 'genuine issue as to any material fact challenged.'"  

Brill, 142 N.J. at 529 (emphasis omitted).  

Pursuant to Rule 4:46-2(a), a party moving for summary judgment must 

file a "statement of each material fact as to which the movant contends there is 

no genuine issue together with a citation to the portion of the motion record 

establishing the fact or demonstrating that it is uncontroverted."  Rule 4:46-2(b) 

h are sufficiently supported will be 

deemed admitted . . . unless specifically disputed by citation [to the portion of 

the motion record] demonstrating the existence of a genuine issue as to the fact."  

Ibid. "An opposing party may also include in the responding statement 

additional facts that the party contends are material and as to which there exists 

a genuine issue[,]" " Ibid. 
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Rule 4:46-

allegations or denials [in] the pleading[s], but must respond by affidavits 

meeting the requirements of R[ule] 1:6-64 . . . setting forth specific facts 

to the motion of an exhibit list or the exhibits themselves, without more, does 

not constitute compliance with the rule.  Lyons v. Twp. of Wayne, 185 N.J. 426, 

435 (2005).  The party opposing the motion has the affirmative duty of 

responding in accordance with the rule.  Polzo v. Cnty. of Essex, 196 N.J. 569, 

586 (2008). 

We are unpersuaded by plaintiff's claim that the motion judge failed to 

consider the legal malpractice expert report prepared by Lans and served for the 

first time in opposition to Malone's motion.  That report was served on 

September 12, 2023, more than four months after the May 4 , 2023 deadline 

passed for plaintiff's expert reports, nearly three months after the end of 

discovery, and in direct contravention of the presiding judge's July 7 order.  As 

the motion judge aptly noted, under "[t]he current state of the case . . . [plaintiff 

 
4  Rule 1:6-6 states affidavits must be "made on personal knowledge, setting 
forth only facts which are admissible in evidence to which the affiant is 
competent to testify." 
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did not have a legal malpractice] expert report and no expert report [was] 

permitted." 

She correctly determined plaintiff's opposition to Malone's motion for 

summary judgment was fatally defective.  Plaintiff did not file a response to the 

statement of material facts or a counterstatement of material facts as required by 

Rule 4:46-2(a) and (b).  The certification counsel filed merely repeated 

allegations set forth in plaintiff's complaint to which he was not competent to 

testify without citation to evidence in the record in violation of Rule 1:6-6 and 

Rule 4:46-2(b). 

In addition, the motion judge correctly found Malone was entitled to 

summary judgment because "[t]his is not a common knowledge case" and "a jury 

could not conclude legal malpractice without [expert testimony]."  This case 

involves complex claims of legal malpractice.  They include claims relating to 

the underlying matrimonial litigation handled by Sarno, the subsequent 

litigation of a claim of malpractice allegedly committed by Malone while 

pursuing a claim against Sarno, alleged conflicts of interest created by Malone, 

and plaintiff's settlement of both underlying actions, including her 

understanding of the tax consequences of the settlements based on allegedly 

improper tax advice from Malone.   
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It is well-settled expert testimony is generally required in legal 

malpractice cases.  Buchanan v. Leonard, 428 N.J. Super. 277, 288 (App. Div. 

2012) (noting "'the duties a lawyer owes to [a] client are not known by the 

average juror[.]'") (quoting Carbis Sales, Inc. v. Eisenberg, 397 N.J. Super. 64, 

78 (App. Div. 2007)). Without expert testimony, plaintiff's legal malpractice 

claims against Malone failed as a matter of law. 

Plaintiff's contention the motion judge "entirely ignored" the report of her 

handwriting expert "that proved . . . Malone forged the signature 

of . . . Ambrosio in the report he obtained in the underlying action" lacks merit.  

In fact, no such argument was made in opposition to Malone's motion.   Rather, 

plaintiff argued her handwriting expert opined Ambrosio's signature may have 

been forged, not that it was forged by Malone.  Plaintiff's claim Malone forged 

the signature finds no support in the report of her handwriting expert or any 

other competent evidence properly identified in opposition to Malone's motion 

for summary judgment. 

To the extent we have not specifically addressed any of plaintiff's 

remaining arguments, it is because they lack sufficient merit to warrant 

discussion in a written opinion.  R. 2:11-3(e)(1)(E). 

Affirmed.   
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Petitioner, Policemen's Benevolent Association Local 258 (the PBA), 

seeks reversal of the trial court's order vacating an arbitration award that granted 

a correctional police officer holiday pay consistent with a collective bargaining 

agreement, for the period of time the officer was on leave and receiving workers' 

compensation benefits pursuant to N.J.S.A. 34:15-12.  We conclude the 

arbitrator's decision was, at minimum reasonably debatable, constraining us to 

vacate the trial court's order.  Based on the language of the collective bargaining 

agreement, the holiday pay was a benefit the officer was entitled to receive 

pursuant to the collective bargaining agreement, was not compensation in lieu 

of wages, and therefore not preempted by the Worker's Compensation  

Act (Act) N.J.S.A. 34:15-1 to 34:15-146. Accordingly, we vacate the trial court's 

order and reinstate the arbitration award.   

I. 

The facts before us are undisputed.  The PBA is the exclusive 

representative of all correctional police officers employed by respondent, Ocean 

County.  The County and PBA are parties to collective negotiations agreements 

(Agreements), for relevant purposes effective from July 1, 2019, through June 

30, 2022, and July 1, 2022, through June 30, 2025.1   

 
1  The language of Article 12, the article at issue, is identical in both agreements.  
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Correctional police officer Maria Adamopoulos was on workers' 

compensation leave due to a work-related injury from approximately January of 

2022 through January of 2023.  Upon her return from injury leave in January of 

2023, Adamopoulos had anticipated receiving holiday pay from the County for 

the thirteen holidays that fell within the time she was out on workers' 

compensation leave.  During prior periods when Adamapolos had been out on 

leave (not for a work-related injury), she had received holiday pay.  However, 

upon her return to work, she was denied full holiday pay by the County for those 

days denoted as holidays in the Agreement.  The PBA filed a grievance seeking 

payment for those thirteen holidays that occurred while she was out on workers' 

compensation leave, pursuant to Article 12 of the Agreements.  The County took 

the position Adamopoulos had received the correct amount of pay to which she 

was entitled, including payment of those thirteen holidays as part of the work 

week at the rate of 70%, because "employees on workers compensation receive 

70% of their rate of pay for 40 hours per pay period."  The PBA countered 

Adamopoulos was entitled to 100% of her pay for applicable holidays based on 

the express language of Article 12.  The County posited "holidays are a part of 

the pay week, not an additional payment above the 40 hours for which a full -

time employee is paid."  They then asserted there is "nothing in Article 12 [of 
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the Agreement] requiring an officer to be paid at 100% of their pay while on 

workers compensation" and the provision says "pay" as opposed to "full pay" or 

"full rate."  The County set forth a chart listing the holidays that occurred during 

Adamopoulos's workers compensation leave, asserting she was paid for each 

holiday directly by the County at the rate of 100% during her first sixty (60) 

days of workers' compensation leave, and then through her periodic workers' 

compensation payments, or temporary total disability payments, at a rate of 

70%, for the remaining time she was out on injury leave.   

The PBA explained it was not challenging the mathematical calculation 

of the temporary disability wages for the time in question because it was not 

seeking compensation for the officer's work-related injury, but rather it was 

seeking her receipt of holiday pay, a benefit unrelated to disability benefits.   

The matter proceeded to a hearing before Arbitrator James M. Cooney, 

Esq.  The arbitrator ruled the PBA had met its burden of proof and the County 

had violated Article 12 of the Agreement with respect to the officer's entitlement 

to holiday pay, ordering the County to promptly compensate Adamopoulos for 

all holidays that had occurred while she was on workers' compensation leave at 

100% of her regular rate of pay.  
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The arbitrator specifically found Article 12 of the parties' Agreement was 

clear and unambiguous.  He further ruled the Act and its exclusivity provision 

did not preempt the recovery sought by the PBA.  The arbitrator noted the 

County had not cited any authority to demonstrate an employee surrenders 

contractual benefits not related to wage compensation for an injury covered by 

workers' compensation benefits while out of work on such leave.  He accepted 

the PBA's position it was not seeking compensation for Adamopoulos as 

payment for her work-related injury, but instead as a contractual benefit 

available to all members covered by the Agreement.  He therefore found the Act 

did not preempt the payment of holiday pay pursuant to the Agreement.  

The County filed an order to show cause before the trial court seeking to 

vacate the arbitration award, arguing the relief afforded by the arbitrator was 

preempted by the exclusivity provisions of the Act.  The trial court granted the 

County's order to show cause and vacated the arbitration award, finding it was 

procured by undue means pursuant to N.J.S.A. 2A:24-8 and it was against public 

policy because it conflicted with the Act and the Act's calculation of temporary 

benefits.  It concluded "temporary disability benefits are paid in lieu of wages."  

This appeal ensued. 
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II. 

The standards guiding our review are well known.  "Arbitration is a 

favored form of dispute resolution, whose usefulness for labor-management 

issues is well-recognized in this [S]tate."  Borough of E. Rutherford v. E. 

Rutherford PBA Loc. 275, 213 N.J. 190, 201 (2013) (citing Middletown Twp. 

PBA Loc. 124 v. Twp. of Middletown, 193 N.J. 1, 10 (2007)).  Arbitration of 

public sector labor disputes, in particular, is meant to "be a fast and inexpensive 

way to achieve final resolution of such disputes and not merely 'a way-station 

on route to the courthouse.'"  PBA, Loc. No. 11 v. City of Trenton, 205 N.J. 422, 

429 (2011) (quoting Linden Bd. of Educ. v. Linden Educ. Ass'n, 202 N.J. 268, 

276 (2010)).   

"Consistent with the salutary purposes that arbitration as a dispute-

resolution mechanism promotes, courts grant arbitration awards considerable 

deference."  E. Rutherford PBA, 213 N.J. at 201.  Therefore, "an arbitrator's 

award resolving a public sector dispute will be accepted so long as the award is  

'reasonably debatable.'"  Borough of Carteret v. Firefighters Mut. Benevolent 

Ass'n, Loc. 67, 247 N.J. 202, 211 (2021) (quoting E. Rutherford PBA, 213 N.J. 

at 201-02).  An award is "reasonably debatable if it  is 'justifiable' or 'fully 

supportable in the record.'"  PBA, Loc. No. 11, 205 N.J. at 431 (quoting Kearny 
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PBA Loc. No. 21 v. Town of Kearny, 81 N.J. 208, 223-24 (1979)).  "Under the 

'reasonably debatable' standard, a court reviewing an arbitration award 'may not 

substitute its own judgment for that of the arbitrator, regardless of the court's 

view of the correctness of the arbitrator's position.'"  Middletown Twp. PBA 

Loc. 124, 193 N.J. at 11 (quoting N.J. Transit Bus Operations, Inc. v. 

Amalgamated Transit Union, 187 N.J. 546, 554 (2006)).  "Put differently, if two 

or more interpretations of a labor agreement could be plausibly argued, the 

outcome is at least reasonably debatable."  Firefighters Mut. Benevolent Ass'n, 

Loc. 67, 247 N.J. at 212.  

Although a court's standard of review of a public arbitration award is 

highly deferential, the New Jersey Arbitration Act, N.J.S.A. 2A:24-1 to -11, 

provides four limited, statutory bases for vacating an arbitration award:  

a. Where the award was procured by corruption, fraud 
or undue means;  
 
b. Where there was either evident partiality or 
corruption in the arbitrators, or any thereof; 
  
c. Where the arbitrators were guilty of misconduct in 
refusing to postpone the hearing, upon sufficient cause 
being shown therefor, or in refusing to hear evidence, 
pertinent and material to the controversy, or of any 
other misbehaviors prejudicial to the rights of any 
party;  
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d. Where the arbitrators exceeded or so imperfectly 
executed their powers that a mutual, final[,] and 
definite award upon the subject matter submitted was 
not made.  

 
[N.J.S.A. 2A:24-8.] 
 

At issue is the language of Article 12 of the Agreement, which states:  

ARTICLE 12 
 

HOLIDAYS 
Each full-time Officer covered by this Agreement shall 
enjoy the following holidays with pay, to be observed 
on the dates specified each January by the Board of 
Chosen Freeholders: 
  

Group A  
Christmas Day  
New Year's Day  
Thanksgiving Day 
July 4th 
Memorial Day  
Labor Day 
 
Group B  
Columbus Day  
Veteran's Day  
General Election Day  
Martin Luther King Day  
Presidents' Day  
Good Friday 
 

Should the Board of Chosen Freeholders designate a 
different date for the County celebration of New Year's 
Day, July 4th and Christmas, said designation shall not 
apply to members of this Bargaining unit.  
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Amongst each shift and regardless of unit assignment, 
requests for holiday time off for those holidays 
designated within "Group A" shall be awarded based 
upon Departmental Seniority by rotation.  Requests for 
holiday time off for those holidays designated within 
"Group B" shall be awarded based upon Departmental 
Seniority by rotation within the Unit and within each 
shift requested.  The holiday selection processes will be 
completed after the annual shift bidding process is 
completed but prior to the actual changing of shifts for 
the new year. 
 
In the event any Officer covered by this Agreement is 
required by the Warden to perform duties on any of the 
holidays enumerated above or on Easter Sunday, 
whether scheduled or call-in situations, he/she shall be 
compensated as set forth below:  
 
A. All work performed on a holiday shall be 
compensated at a rate equal to two and one-half times 
(2-1/2X) the rate of pay which would apply on a normal 
workday. The eight (8) hours regular day's pay shall 
always count toward the 2-1/2X rate of pay.  Specific 
examples follows: 
 
1. Employee scheduled to work eight (8) hours on a 
holiday who actually works the eight (8) hours.  

 
8 hours (regular pay@ straight time)   = 8 hours 
8 hours @ 1-1/2X                         =12hours  
                         TOTAL PAY       20 hours 
 
2. Employee scheduled to work eight (8) hours on a 
holiday who actually works the sixteen (16) hours: 

 
8 hours @ straight time     =  8 hours 
8 hours @ 1-1/2X      = 12 hours 
8 hours @ 2-2/2X      = 20 hours 
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TOTAL PAY     40 hours 
 
3. Employee not scheduled because of a holiday who is 
called in to perform two (2) hours' work: 
  
8 hours @ straight time      = 8 hours 
4hours (min. call back) @1-1/2X     = 6 hours 

TOTAL PAY        14 hours 
 
4. Employee not scheduled to work because of a 
holiday who is called in to perform ten (10) hours work: 

 
8 hours @ straight time hours     =8 hours 
8 hours @ 1-1/2X       = 12 hours 
8 hours @ 2-2/2X       = 5 hours 
   TOTAL PAY              25 hours 
 

We conclude the arbitrator's award is reasonably debatable and the trial 

court erred in vacating the award.  The language of Article 12 of the Agreement 

states all full-time employees subject to the Agreement shall receive holiday 

pay, regardless of whether they are actually working on that holiday or not.  The 

issue of whether holiday pay represents a wage, which may be preempted by the 

Act, or a benefit, which is conferred to employees in addition to any wages, is 

reasonably debatable, particularly given the accompanying language in Article 

12 granting additional wages to those employees who work on the holiday.   

The arbitrator's decision, holding holiday pay is not compensation, which 

may be preempted by the Act, but rather a benefit that continues to accrue during 

any officer's period of disability leave, was not procured by undue means and is 
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not against public policy.  Had the holiday pay been available only to those 

employees who actually worked on that date, the court's interpretation of holiday 

pay as compensation preempted by the workers' compensation act's "payment in 

lieu of wages" language would have been persuasive.  However, the plain 

language of Article 12 demonstrates employees who work on those holidays are 

entitled to hourly wages, above the payment of the negotiated benefit.  It is 

undisputed employees on workers' compensation leave continue to accrue any 

manner of benefits, including vacation time, sick time, deferred compensation, 

and payments of medical insurance benefits, during their periods of leave.  At 

minimum, the arbitrator's decision was reasonably debatable.  

We are also persuaded by Adamopolous's argument that the prior course 

of conduct between the County and the PBA made it incumbent upon the County 

to specifically exclude holiday pay for those employees partaking in workers' 

compensation leave if it sought to do so.  The County does not deny it paid full 

holiday pay to employees who were on other forms of leave, including to 

Adamopoulos in the past.  Had it wished to exclude holiday pay to those 

employees specifically on workers' compensation leave, it could have explicitly 

negotiated such a limitation in the Agreement.  The mere existence of a statute 

or regulation related to a given term or condition of employment in a collective 
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bargaining agreement does not automatically preclude negotiations as to that 

term.  See In re Local 195, IFPTE 88 N.J. 393 (1982).  The lack of any qualifying 

or limiting language in Article 12 of the Agreement, coupled with language 

awarding additional hourly wages to those employees who work on the holidays, 

supports our conclusion the arbitrator's award was not procured by undue means 

or against public policy.   

The trial court's order of April 26, 2024, is reversed.  The arbitrator's 

award of December 24, 2023, is reinstated.  We do not retain jurisdiction.  
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 Defendants Eastern International College ("Eastern") and Bashir Mohsen 

appeal from the November 8, 2024 Law Division order denying their motion to 

compel arbitration of plaintiff Agnieszka Drupka's employment claims.  Having 

reviewed the record, parties' arguments, and applicable legal principles, we 

affirm.  

I. 

 Eastern operated a private educational institution of higher learning with 

campuses in Belleville and Jersey City.  Mohsen was Eastern's chief executive 

officer.  In October 2014, Eastern initially hired Drupka as an accountant, and 

in 2017, Eastern promoted her from chief operating officer to acting campus 

director.   

After working at Eastern for over seven years, Drupka resigned in April 

2022 because Mohsen allegedly engaged in a course of sexual harassment and 

discrimination against her.  In January 2023, Drupka filed a complaint alleging 

defendants violated:  the Law Against Discrimination (LAD), N.J.S.A. 10:5-1 

to -50; the New Jersey Conscientious Employee Protection Act (CEPA), 

N.J.S.A. 34:19-1 to -14; and Pierce.1  She specifically averred defendants:  

 
1  Pierce v. Ortho Pharm. Corp., 84 N.J. 58 (1980). 
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"created a hostile work environment directed at" her as a woman; retaliated 

against her after complaining of unlawful discriminatory conduct; and 

constructively terminated her employment.  

On May 8, 2023 defendants moved before the trial court to compel 

arbitration of Drupka's employment claims.  In support of their motion, 

defendants submitted an employment agreement, which Drupka purportedly 

entered, witnessed, and signed.  The employment agreement (the first 

agreement) contains arbitration provisions and is titled "AT-WILL 

EMPLOYMENT AGREEMENT WAIVER OF RIGHT TO LITIGATE AND 

ALL DISPUTES GO TO ARBITRATION FOR SALARIED EMPLOYEE 

(NOT HOURLY)."  The first agreement has handwritten in Drupka's position as 

campus director and "Acting President" scratched out.  The first eight pages are 

double spaced.  Drupka's initials appear differently on each page, and there are 

two pages numbered nine.  The first page nine is blank, and the other is the 

document's last page, which is single-spaced with Drupka's signature, and was 

witnessed and dated March 7, 2019.  Further, page eight ends in the middle of a 

sentence.  In support of defendants' motion to compel arbitration, Mohsen 

certified that Drupka signed the first agreement, which "contain[ed] a very broad 
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arbitration clause" that "cover[ed] all claims arising out of or related to her 

employment, including employment claims." 

On May 15, in opposition to the motion to compel arbitration, Drupka 

certified she did not sign the first agreement.  Drupka represented that the first 

agreement was fraudulently altered, and "[t]he signature page at the end of th[e] 

document c[ame] from a proper employment agreement signed in March of 

2019."  She certified that "on the last day [she] was physically present for work 

at Eastern," Mohsen directed her to sign an agreement that looked similar to the 

first agreement.  Drupka declined, believing "he was attempting to get [her] to 

sign so he could fire [her], and [she] would not be able to sue."  

In a second certification dated August 21, Mohsen again certified Drupka 

signed the first agreement.  In support of this contention, Mohsen alleged the 

arbitration "clause [wa]s contained in agreements employees signed both before 

and after" Drupka's employment.  His certification failed to address why other 

agreements submitted as evidence varied from the first agreement.  Mohsen's 

certification referenced George Caceres, Esq.'s, Eastern's former chief equal 

employment opportunity officer and legal liaison, certification.  Caceres 

certified that:  "there was an arbitration clause in each and every one of" 

Eastern's employment agreements; Drupka had "signed an [a]greement . . . in 
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[his] presence"; and he "would only sign the agreement if it was signed and 

initialed in front of [him]."   

 On August 25, Caceres clarified in a second certification that after 

reviewing the alleged first agreement, he:  noticed "there [we]re two pages 

numbered . . . nine"; was "not at all familiar with the initials on the bottom left 

of pages one to eight"; noted "there [we]re inconsistencies in the spacing 

between the sentences on the document"; observed "that from page one to eight, 

there [wa]s one setting of the spacing . . . different from the spacing of the 

sentencing on the signature page nine"; and saw "there [wa]s a missing section."  

While he could authenticate his and plaintiff's signature on the last page, Caceres 

stated he "would not [have] allow[ed] any person to initial or sign the 

agreement" with the missing section, blank page, and two page nines.  

 On September 20, after argument on the motion, the court determined a 

plenary hearing was necessary to resolve authenticity questions surrounding the 

first agreement and whether the arbitration clause was enforceable.  Thereafter, 

defendants moved to compel Drupka's deposition, limited to whether there was 

an enforceable arbitration agreement, which the court granted.  

 On November 22, 2023, defendants' counsel alerted Drupka's counsel that 

another signed employment agreement was located.  The newly-discovered 
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employment agreement (the second agreement) also includes arbitration 

provisions and is titled "AT-WILL EMPLOYMENT AGREEMENT."  

Defendants discovered the second agreement "within a 'zip file'" attached to an 

email Drupka had sent on November 18, 2019.  The second agreement:  is nine 

pages; has similar line spacing throughout; and appears to have the same exact 

last page as the first agreement.  Notably, the arbitration section is titled 

"ARBITRATION IS MANDATORY" and is the only section heading title in all 

caps, as the other section headings are underlined and bolded.  Also, paragraph 

nine of the second agreement's arbitration section is the only paragraph in the 

second agreement without justified margins.   

At her deposition, Drupka testified that she only signed two agreements 

during her employment with Eastern.  She remembered signing "documents" in 

October 2014 and an employment agreement later in March 2019, which 

contained an arbitration clause but not the arbitration language in the first or 

second agreements she alleged defendants fraudulently altered.  Drupka 

specifically recalled her signed 2019 employment agreement's content because 

she had "a week prior to . . . signing" to review it.  Drupka maintained she had 

"read it[,] and it was very clear to [her] that . . . just a minor issue . . . would be 

delegated to arbitration," and she was not "waiving all [her] rights in terms of 
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not being able to file the lawsuit in case of discrimination."  Further, she testified 

that near the time she "went out on a second [disability] leave on April 25," she 

saw a copy of the first agreement Mohsen was wrongly alleging she had signed.  

Specifically, Drupka stated she "saw it on the last day, but . . . around two weeks 

prior [to] that . . . Mohsen was calling [her] . . . and telling [her] that [she] ha[d] 

to sign an employment agreement."  Drupka recalled telling Mohsen she was 

"not going to sign [an] employment agreement because [she] already signed the 

employment agreement."  She further testified that, at the time, Mohsen "said 

this [wa]s a new one with the new enhanced arbitration clause."    

Drupka testified that after Mohsen tried to force her to sign a different 

agreement, she filed "a complaint . . . with the chief of staff Dr. Southard."2  

Drupka allegedly told Dr. Southard that Mohsen was chasing her "down and 

trying to [have her] sign a new employment agreement" because he was "trying 

to take away rights from [her]."  She also alleged Mohsen had previously 

threatened her.  Drupka relayed that Mohsen stated if she ever tried "to do 

something or go after him, . . . he w[ould] create evidence, would destroy" her, 

and would "send [her] to jail."  Drupka also addressed the second agreement, 

alleging:  defendants copied and pasted the second agreement's arbitration 

 
2  Dr. Southard's first name is not in the record. 
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paragraph into the document; she remembered her employment agreement did 

not waive all claims from court; she had no recollection of the arbitration 

language; and her initials were not accurate.  She testified both purported 

agreements were altered, as evidenced by Eastern's failure to produce the 

original document.  Drupka noted that some Eastern employees had included 

modified arbitration paragraphs in their employment agreements because 

Eastern had changed the arbitration provision after losing a lawsuit.  Drupka 

explained that in 2019, an Eastern employee filed a lawsuit that started "the 

whole arbitration clause issue," because the prior arbitration language "was 

deemed to be invalid."  

At the November 2024 plenary hearing, the court heard testimony from:  

defendants' counsel, Michel Polychronis, Esq.; Mohsen; and Drupka.  

Polychronis testified to receiving a November 18, 2019 email that had an 

attached "zip folder with documents."  Polychronis opened the folder containing 

employment agreements.  He reviewed and compared the second agreement's 

arbitration provisions Drupka allegedly signed to other employees' agreements 

with arbitration provisions.  He stated, "[T]hey were very similar."  Polychronis 

advised he was given access to Drupka's emails, spoke with Mohsen, and found 
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the zip folder in one of Drupka's sent emails.  Polychronis testified that he "d[id 

not] know" if "someone else modified any of the documents."   

Drupka testified the second agreement contained her signature on page 

nine, but she was never given that agreement to sign.  She asserted that for about 

two weeks prior to her last day of work, Mohsen was "harassing" her to "sign a 

new employment agreement."  She refused to sign the agreement after reviewing 

it, and she maintained the agreement he showed her was similar to the first 

agreement.  Drupka testified to entering an employment agreement but was 

adamant she did not sign the second agreement with what she maintained were 

altered arbitration provisions.  Drupka was steadfast that:  she never entered the 

first or second agreement; the signed page nine attached to defendants' offered 

agreements was from the actual agreement she had entered; and the obvious 

discrepancies in defendants' proffered agreements showed she entered neither 

agreement. 

Mohsen testified to finding the first agreement in Drupka's office and that 

Drupka entered into the agreement because he recalled that she incorrectly listed 

her employment title as acting president.  Regarding the second agreement, he 

testified that Drupka "issued the [employment] contract."  He conceded on 
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cross-examination that Caceres was responsible for drafting the employment 

agreements.  Mohsen denied requesting Drupka sign a different agreement.   

After the hearing, the court issued an order accompanied by an oral 

opinion denying defendants' motion to compel.  The court found there was "a 

big question mark" whether the parties entered an employment agreement with 

a binding arbitration provision.  After observing the witnesses and considering 

the evidence, the court found defendants failed to produce an authentic 

agreement warranting it to compel arbitration.  The court observed that 

defendants represented Drupka signed two different employment agreements.  It 

specifically found the first agreement appeared "cobbled together" and 

"incomplete."  Regarding the second agreement, which defendants produced as 

a PDF, the court noted defendants provided no forensic evidence establishing 

the purported agreement, as presented, was unaltered.  Ultimately, the court 

found there were "too many questions revolv[ing] . . . [around] the[] two 

agreements for [it] . . . to say . . . there[ wa]s a binding agreement" between the 

parties to arbitrate, and defendants failed to authenticate either agreement.  

On appeal, defendants contend reversal is warranted because the court:  

(1) "was required to compel arbitration because [Drupka] failed to set forth a 

specific challenge to the operative agreement's arbitration provision"; (2) erred 
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in failing to make sufficient factual findings "concerning the enforceability of 

the operative agreement and the parties' agreement to arbitrate"; (3) erroneously 

focused solely on the "incomplete agreement," the first agreement, while 

ignoring vital testimony about an enforceable arbitration provision in the second 

agreement; (4) erred in refusing to order arbitration because the court ignored 

clear and conspicuous evidence that the second agreement contained an 

enforceable arbitration clause. 

II. 

Orders compelling or denying arbitration are treated as final orders for 

purposes of appeal.  R. 2:2-3(3); GMAC v. Pittella, 205 N.J. 572, 582 n.6 (2011).  

"Whether a contractual arbitration provision is enforceable is a question of law, 

and we need not defer to the interpretative analysis of the trial . . . court[] unless 

it is persuasive."  Gayles v. Sky Zone Trampoline Park, 468 N.J. Super. 17, 23 

(App. Div. 2021) (alteration in original) (quoting Kernahan v. Home Warranty 

Adm'r of Fla., Inc., 236 N.J. 301, 316 (2019)).  "When 'construing an arbitration 

provision of a contract,' . . . a de novo standard of review is applicable. "  Kopec 

v. Moers, 470 N.J. Super. 133, 159 (App. Div. 2022) (quoting Atalese v. U.S. 

Legal Servs. Grp., L.P., 219 N.J. 430, 446 (2014)).   
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A trial court's factual findings are reviewed for an abuse of discretion.  See 

Cumberland Farms, Inc. v. N.J. Dep't of Env't. Prot. , 447 N.J. Super. 423, 437-

38 (App. Div. 2016).  "Factual findings premised upon evidence admitted in a 

bench trial 'are binding on appeal when supported by adequate, substantial, 

credible evidence.'"  Potomac Ins. Co. of Ill. ex rel. OneBeacon Ins. v. Pa. Mfrs.' 

Ass'n Ins. Co., 215 N.J. 409, 421 (2013) (quoting Cesare v. Cesare, 154 N.J. 

394, 411-12 (1998)).  Further, we will "'not disturb the factual findings and legal 

conclusions of the trial [courts]' unless convinced that those findings and 

conclusions were 'so manifestly unsupported by or inconsistent with the 

competent, relevant and reasonably credible evidence as to offend the interests 

of justice.'"  Allstate Ins. Co. v. Northfield Med. Ctr., P.C., 228 N.J. 596, 619 

(2017) (quoting Griepenburg v. Township of Ocean, 220 N.J. 239, 254 (2015)).   

"When reviewing a motion to compel arbitration, courts apply a two-

pronged inquiry:  (1) whether there is a valid and enforceable agreement to 

arbitrate disputes; and (2) whether the dispute falls within the scope of the 

agreement."  Wollen v. Gulf Stream Restoration and Cleaning, LLC, 468 N.J. 

Super. 483, 497 (App. Div. 2021) (citing Martindale v. Sandvik, Inc., 173 N.J. 

76, 83, 92 (2002)).  Generally, arbitration cannot be compelled unless the parties 

freely entered into an agreement to arbitrate.  See Marchak v. Claridge 
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Commons, 134 N.J. 275, 281-82 (1993); see also Hirsch v. Amper Fin. Servs., 

LLC, 215 N.J. 174, 179 (2013).  "[T]he party seeking to enforce . . . [an 

agreement to arbitrate] . . . has the burden to prove, by a preponderance of the 

evidence, that [the non-enforcing party] assented to it."  Midland Funding LLC 

v. Bordeaux, 447 N.J. Super. 330, 336 (App. Div. 2016).3   

"The Federal Arbitration Act (FAA), 9 U.S.C. §§ 1-16, and the New Jersey 

Arbitration Act (NJAA), N.J.S.A. 2A:23B-1 to -[36], represent a legislative 

choice 'to keep arbitration agreements on "equal footing" with other contracts.'"  

Ogunyemi v. Garden State Med. Ctr., 478 N.J. Super. 310, 315 (App. Div. 2024) 

(quoting Roach v. BM Motoring, LLC, 228 N.J. 163, 174 (2017)).  "Under both 

statutes, 'arbitration is fundamentally a matter of contract,' and should be 

regulated according to general contract principles."  Ibid. (quoting Antonucci v. 

Curvature Newco, Inc., 470 N.J. Super. 553, 561 (App. Div. 2022)). 

Under the FAA, "a state may not 'subject an arbitration agreement to more 

burdensome requirements than those governing the formation of other 

contracts,'" or invalidate the agreement through "state-law 'defenses that apply 

only to arbitration or that derive their meaning from the fact that an agreement 

 
3  We have considered the parties' post-argument supplemental letter briefs 

regarding the burden of proof submitted upon our request.   
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to arbitrate is at issue.'"  Skuse v. Pfizer, Inc., 244 N.J. 30, 47 (2020) (first 

quoting Leodori v. Cigna Corp., 175 N.J. 293, 302 (2003); and then quoting 

Atalese, 219 N.J. at 441).  The FAA, however, does not bar all state-law defenses 

and "specifically permits states to regulate contracts, including contracts 

containing arbitration agreements under general contract principles."  Ibid. 

(quoting Martindale, 173 N.J. at 85).    

The Ending Forced Arbitration of Sexual Assault and Sexual Harassment 

Act of 2021 (EFA), Pub. L. No. 117-90, § 2(a), 136 Stat. 26, 26-27 (2022) 

(codified at 9 U.S.C. §§ 401-402), which was enacted on March 3, 2022, 

amended the FAA to prohibit the enforcement of arbitration agreements for 

"conduct constituting a sexual harassment dispute."   9 U.S.C. § 402(a).  The 

EFA provides that "no predispute arbitration agreement or predispute joint-

action waiver shall be valid or enforceable with respect to a case which is filed 

under . . . State law and relates to the sexual assault dispute or the sexual 

harassment dispute."  Ibid.  A "predispute arbitration agreement" is defined as 

"any agreement to arbitrate a dispute that had not yet arisen at the time of the 

making of the agreement."  9 U.S.C. § 401(1).  The amendment applies to any 

claim arising or accruing after the EFA's enactment on March 3, 2022.  Pub. L. 

No. 117-90, § 3, 136 Stat. 28 (Mar. 3, 2022). 
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The New Jersey Legislature codified its endorsement of arbitration 

agreements in the NJAA.  See Hojnowski v. Vans Skate Park, 187 N.J. 323, 342 

(2006).  The NJAA was enacted to "advance arbitration as a desirable alternative 

to litigation and to clarify arbitration procedures in light of the developments of 

the law in this area,"  Rappaport v. Pasternak, 260 N.J. 230, 247 (2025) (quoting 

S. Judiciary Comm. Statement to S. 514 (Dec. 9, 2002)), and "is nearly identical 

to the FAA,"  Flanzman v. Jenny Craig, Inc., 244 N.J. 119, 133 (2020) (quoting 

Arafa v. Health Express Corp., 243 N.J. 147, 167 (2020)).   

III. 

 Defendants contend the court erred in denying their motion to compel 

arbitration and not making sufficient factual and credibility findings.  

Defendants specifically argue:  Drupka failed to sufficiently challenge the 

validity of the second agreement; the evidence before the court weighed in favor 

of finding that the parties entered an employment agreement with an enforceable 

arbitration provision; and the court wrongly focused on the incomplete first 

agreement in denying the motion to compel.  We disagree. 

 After considering the evidence admitted at the plenary hearing, the court 

found defendants failed to present a valid employment agreement with an 

enforceable arbitration provision to warrant compelling arbitration.  It 
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specifically determined defendants did not sufficiently authenticate either 

presented agreement.  Undisputedly, defendants failed to produce an original 

signed employment agreement and had presented two separate agreements that 

the court was not "convinced" the parties legitimately entered.   

 Remarking that it already afforded the parties "a period of time to conduct 

discovery" on the arbitration issues, the court found defendants proffered 

agreements with "too many discrepancies."  The court noted defendants had not 

shown Drupka entered an agreement to arbitrate or "waived her right to a jury 

trial."  It found "too many questions . . . involving the[] two agreements for the 

Court to say . . . there[ wa]s a binding agreement" to arbitrate.  The court 

highlighted that Polychronis only testified to having found the zip folder with 

the second agreement after receiving "access to [Drupka's] laptop," "look[ing] 

at the laptop," and "look[ing] at the sent folders."  It reasoned defendants failed 

to produce a "forensic examination of [Drupka's] computer," which would have 

included a review of the "metadata to see who touched the" second agreement 

and "who made changes to the document."  The court also found it troubling that 

Mohsen failed to sufficiently explain why he attested that the first agreement 

was the operative agreement.   
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We are mindful that we review de novo a court's construction of an 

arbitration agreement and its "determinations, premised on the testimony of 

witnesses and written evidence at a bench trial, in accordance with a deferential 

standard."  Nelson v. Elizabeth Bd. of Educ., 466 N.J. Super. 325, 336 (App. 

Div. 2021) (quoting D'Agostino v. Maldonado, 216 N.J. 168, 182 (2013)).  

"When reviewing the trial court's exercise of discretion, we do not 'decide 

whether the trial court took the wisest course, or even the better course, since to 

do so would merely be to substitute our judgment for that of the lower court[,]' 

which is an improper course of action."  Burns v. Hoboken Rent Leveling & 

Stabilizing Bd., 429 N.J. Super. 435, 443 (App. Div. 2013) (alteration in 

original) (quoting Gillman v. Bally Mfg. Corp., 286 N.J. Super. 523, 528 (App. 

Div. 1996)) (internal quotation marks omitted).   

After reviewing the record and the court's decision, we discern no error in 

its findings and ultimate conclusion that defendants failed to demonstrate 

Drupka entered an employment agreement containing an enforceable arbitration 

provision.  We concur that defendants failed to meet their burden of 

demonstrating a valid arbitration agreement by a preponderance of the evidence 

because the agreements had significant discrepancies and inconsistencies.  

Further, it is undisputed Mohsen represented both agreements were the operating 
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agreement, casting doubt on the agreements' authenticity.  The court's denial of 

defendants' motion to compel is sufficiently supported by the evidence. 

As an independent basis for affirmance, Drupka argues that the 

application of the EFA bars "[e]nforcement of any arbitration agreement" 

because she claims "unlawful harassment, discrimination, retaliation, and sexual 

harassment, all based upon [her] gender or sex," which last occurred on April 8 , 

2022.  See Bogey's Trucking & Paving, Inc. v. Indian Harbor Ins. Co., 395 N.J. 

Super. 59, 64 n.3 (App. Div. 2007) (stating "an alternative argument for 

affirmance . . . can be raised without cross-appeal").  The court did not reach the 

EFA argument because defendants failed to present an authenticated arbitration 

agreement.  The court reasoned that it did not need to "interpret[] the language 

within the agreement" and decide whether the EFA applied until it was "first 

convinced that what[ had] been presented" was "in fact the operative 

agreement."  The court correctly determined that it was unnecessary to reach 

Drupka's EFA arguments, and we therefore decline her invitation to address its 

application on appeal.  

 To the extent that we have not addressed defendants' remaining 

contentions, they lack sufficient merit to warrant discussion in a written opinion.  

R. 2:11-3(e)(1)(E). 
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 Affirmed.  
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 The opinion of the court was delivered by 

 

DeALMEIDA, J.A.D. 

 

 Defendant East Orange Board of Education (Board) appeals from the June 

16, 2022 order of the Chancery Division to the extent it confirms an arbitration 

award of extra compensation to the Board's custodial employees who reported 

to work when school facilities were closed to students during the COVID-19 

state of emergency.  The award was based on a contractual provision entitling 

custodial employees to extra compensation when they work on days when 

"schools are closed for an emergency." 

We conclude the arbitration award of extra compensation to the Board's 

custodial employees conflicts with the public policy embodied in N.J.S.A. 

18A:7F-9(e)(1).  That statute, enacted at the start of the COVID-19 state of 

emergency, provides that when school facilities are closed for an extended 

period due to a state of emergency, school employees shall be compensated "as 

if the school facilities remained open for any purpose . . . ."  As a result, we 
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reverse the June 16, 2022 order to the extent it confirms the arbitration award of 

extra compensation to custodial employees and remand for entry of an order 

vacating that aspect of the arbitration award. 

Plaintiffs East Orange Educational Support Professionals' Association 

(SPA) and East Orange Maintenance Association (MA) (collectively the 

Unions) cross-appeal from the June 16, 2022 order to the extent it confirms the 

arbitration award denying extra compensation to the Board's maintenance 

employees who reported to work during the COVID-19 state of emergency.  

Because the Unions' complaint asked the trial court to confirm the arbitration 

award in its entirety, the trial court declined to hear the Unions' challenge to the 

portion of the arbitration award denying extra compensation to the Board's 

maintenance employees.  We agree with the trial court's conclusion that the 

Unions did not raise a challenge to the arbitration award concerning maintenance 

employees in the trial court.  We therefore dismiss the cross-appeal. 

I. 

On March 9, 2020, the Governor declared a state of emergency concerning 

the COVID-19 pandemic.  Exec. Order No. 103 (Mar. 9, 2020).  The COVID-

19 state of emergency ended on July 4, 2021.  Exec. Order No. 244 (June 4, 

2021). 
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During the COVID-19 state of emergency, East Orange school facilities 

were closed to students, with the exception of September and October 2020, and 

two weeks in 2021.  While school facilities were closed, students received 

virtual instruction.  However, other activities, including providing lunches to 

students, continued to take place at school facilities.  In addition, some Board 

personnel, such as administrators and office staff, were periodically present at 

school facilities.  The Board's custodial, security, and maintenance employees 

regularly reported in person to school facilities to work. 

On April 14, 2020, the Governor enacted L. 2020, c. 27, parts of which 

were later codified as amendments to N.J.S.A. 18A:7F-9.  The statute provides 

in relevant part: 

Nothing in subsection b., c., or d. of this section 

[permitting virtual instruction of students] shall be 

construed to limit, supersede or preempt the rights, 

privileges, compensation, remedies, and procedures 

afforded to public school employees or a collective 

bargaining unit under federal or State law or any 

provision of a collective bargaining agreement entered 

into by a school district.  In the event of the closure of 

the schools of a school district due to a declared state 

of emergency . . . for a period longer than three 

consecutive school days, public school employees 

covered by a collective negotiations agreement shall be 

entitled to compensation, benefits, and emoluments as 

provided in the collective negotiations agreement as if 

the school facilities remained open for any purpose and 

for any time lost as a result of school closures or use of 
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virtual or remote instruction, except that additional 

compensation, benefits, and emoluments may be 

negotiated for additional work performed. 

 

[N.J.S.A. 18A:7F-9(e)(1).] 

 

SPA is the collective bargaining representative of the Board's custodial 

employees.  MA is the collective bargaining representative of the Board's 

security and maintenance employees.  At the times relevant to this appeal, the 

three categories of employees were covered by separate collective bargaining 

agreements (CBA) with the Board. 

 Article XXIII, Subsection B of the CBA for custodial employees provided 

in relevant part: 

Emergency School Closings 

 

1. Custodians who do not work on any day when 

schools are closed for an emergency shall not be paid 

and shall be docked an amount equal to one (1) day of 

pay. 

 

2. Custodians who do work on any day when 

schools are closed for an emergency shall be paid 1 1/2 

times their salary in addition to their regular day of pay. 

 

Article XIII, "Emergency School Closing," of the CBA for security employees 

provided: 

The Board agrees to compensate all security personnel 

for their regular day[']s pay whenever schools are 

closed for reasons of emergency.  A regular day is 
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defined as the number of hours contained in a normal 

work day for the security staff member involved.  All 

members of the Union required to work during a State 

of Emergency, as declared by the Governor, shall be 

compensated time and one-half. 

 

Article VII, Section 9 of the CBA for maintenance employees provided in 

relevant part: 

Emergency School Closings 

 

. . . . 

 

c. Maintenance personnel who are on the roster and 

who work on any day when schools are closed for an 

emergency shall be paid 1.5 times their salary, in 

addition to their regular pay for the day. 

 

. . . . 

 

k. The above provisions shall not apply on any day 

when the Governor of the State of New Jersey, or the 

Mayor of East Orange, or the Mayor of the Town in 

which the employee resides declares a "State of 

Emergency." 

 

 From March 13, 2020, to July 13, 2020, the Board paid its custodial, 

security, and maintenance employees one-and-one-half times their regular pay, 

in addition to their regular pay, for the time they worked while school facilities 
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were closed to students.  The Board did not change this practice when N.J.S.A. 

18A:7F-9(e)(1) was enacted on April 14, 2020.1 

 After the Board stopped paying custodial, security, and maintenance 

employees more than their regular pay for working while school facilities were 

closed to students, SPA and MA filed three grievances, one for each category of 

employees, with the Public Employees Relations Commission.  The 

Commission combined the grievances into one arbitration proceeding.  The issue 

presented to the arbitrator was:  "Did the [Board] violate the CBAs when, on 

July 13, 2020, it ceased paying additional pay to employees covered by this 

grievance?  If so, what should be the remedy?" 

 On January 16, 2022, the arbitrator issued a written opinion and award.  

The arbitrator identified the principal issue as whether the Board's schools were 

closed within the meaning of the CBAs during the COVID-19 state of 

emergency.  The Unions argued schools were closed because students were not 

permitted to enter school facilities for instruction.  The Board argued schools 

 
1  It is not clear why the Board paid security employees one-and-one-half times 

their regular pay, in addition to their regular pay, given that the CBA for security 

employees provides they will be compensated at a rate of time and one-half for 

their work during a state of emergency.  The Unions contend the Board's 

payment of security employees at the higher rate during emergency school 

closures was a longstanding practice, despite the clear language in the CBA. 
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were not closed because instruction took place virtually, some employees were 

present at school facilities, and the Board provided students lunch at school 

facilities.  In addition, the Board argued the CBAs did not contemplate extra 

compensation for states of emergency that closed school facilities for extended 

periods of time. 

 The arbitrator interpreted the CBAs to mean schools were closed when 

school facilities were not open for the in-person instruction of students.  In 

addition, the arbitrator considered the April 2020 amendment to N.J.S.A. 

18A:7F-9.  He determined N.J.S.A. 18A:7F-9(e)(1) is "not entirely clear" but 

"its purpose would appear to be to protect bargaining unit employees from losses 

 not additional pay  sustained due to closures longer than three days."  He 

continued, "[e]ven less clear is the legislature's authority to invalidate my 

jurisdiction which springs from the parties' agreement to interpret and render an 

award based solely on that agreement." 

 In Part I of his decision, the arbitrator determined the Board violated the 

custodial employees' CBA when it stopped paying them extra compensation for 

the time they worked while schools were closed to students during the COVID-

19 state of emergency. 
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 In Part II of his decision, the arbitrator determined the Board violated the 

security employees' CBA when it stopped paying them extra compensation for 

the time they worked while schools were closed to students during the COVID-

19 state of emergency.  However, he decided security employees were entitled 

to compensation at a rate of time-and-a-half under their CBA.  The arbitrator 

rejected MA's argument security employees were entitled to be paid at the rate 

of one-and-a-half times their regular pay, in addition to their regular pay, the 

Board erroneously paid them at the start of the COVID-19 state of emergency 

and during past emergencies.  The arbitrator declined to adopt a rate of 

compensation at odds with the plain language of the CBA based on the Board's 

past practices. 

 In Part III of his decision, the arbitrator determined the maintenance 

employees' CBA unequivocally states they are not entitled to extra 

compensation for work performed when the Governor has declared a state of 

emergency.  The arbitrator determined it is undisputed the Governor declared a 

COVID-19 state of emergency, which remained in place from March 9, 2020, to 

July 4, 2021, precluding the maintenance employees' claim for extra 

compensation. 
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 The arbitrator entered an award:  (1) directing the Board to pay its 

custodial employees one-and-a-half times their pay, in addition to their regular 

pay, for time working while school facilities were closed to students during the 

COVID-19 state of emergency; (2) directing the Board to pay its security 

employees one-and-a-half times their pay for time working while school 

facilities were closed to students during the COVID-19 state of emergency and 

denying the security employees' grievance for a higher amount of extra 

compensation; and (3) denying the maintenance employees' grievance for extra 

compensation. 

 The Unions subsequently filed a complaint and order to show cause in the 

Chancery Division seeking to confirm the arbitration award.  The Unions 

acknowledged in their complaint that the arbitrator denied, in part, the security 

employees' grievance, and denied the maintenance employees' grievance.  The 

complaint, however, did not challenge Parts II and III of the arbitration award.  

To the contrary, the complaint states the security employees "are entitled to an 

additional 1/2 times their regular rate of pay for the period March 9, 2020, to 

July 4, 2020"2 and does not allege maintenance employees are entitled to extra 

 
2  The complaint appears to contain a typographical error, as the grievance 

sought a finding they are entitled to extra compensation for the period March 9, 

2020, to July 4, 2021. 
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compensation.  In addition, the complaint alleges "[t]here exist no grounds to 

vacate the [arbitration] award." 

 In a footnote of a cover letter accompanying the order to show cause, MA 

purported to reserve the right to seek an order vacating Part III of the arbitration 

award.  The footnote stated: 

In making the admission that the custodial employees 

were denied their claim by the arbitrator, [MA] reserves 

the right to move for vacation of any part of the 

arbitrator's award in which it was not fully successful, 

but only in the event the Board opposes this application 

and seeks to have any part of the award . . . vacated. 

 

The Board subsequently filed an answer denying the relief sought by the 

Unions was warranted.  Although the Board did not file a counterclaim, in its 

"wherefore" clause it requests the court vacate the arbitration award in its 

entirety.  However, in the brief it filed in response to the order to show cause, 

the Board argued the arbitration award should not be vacated in its entirety, but 

confirmed as to Parts II and III.  Because the Unions also sought to confirm 

those Parts of the arbitration award in their complaint, the Board limited the 

arguments in its brief to vacating Part I of the award. 

 Three weeks later, the Unions submitted a reply brief that, for the first 

time, sought to vacate Part III of the award.  In their letter, the Unions stated: 
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To put it more succinctly, [p]laintiffs submit this brief 

seeking the following relief: 

 

 Confirm [P]art [I] of the Award sustaining the 

grievance in regard to custodial staff; 

 

 Confirm Part [II] of the Award sustaining the 

grievance, in part, in regard to security staff; and 

 

 Vacate Part [III] of the Award denying the 

grievance in regard to maintenance staff and granting 

the relief sought in the grievance. 

 

 On June 16, 2022, the court heard oral argument.  At the start of the 

hearing, counsel for the Unions stated: 

Judge, procedurally, it's our position, our primary 

position that the award of the arbitrator is 

unimpeachable.  That it should be confirmed in every 

respect.  And I say that knowing that we've lost in full 

one-third of the award.  But I don't think that that is 

subject to being challenged. 

 

What I did do and the submission I made initially was 

if the Board is going to take the position that any part 

of this award can be vacated than we're going to say 

that the third part of the [award], which we did lose, and 

which I do believe quite honestly whether I'm in favor 

of it or not should be confirmed.  But if the [c]ourt is 

going to get behind the face of the award [then] I want 

to be heard to vacate only that part of the award dealing 

with the [MA], which is the only part of the award that 

we lost in full. 
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The Board's counsel objected to the Unions "attempting to . . . chang[e] . . . 

position midstream" by seeking to vacate Part III of the arbitration award in its 

reply brief. 

 The trial court agreed with the Board.  Noting that it would not "address 

a backup position[,]" the court stated "what was to be addressed today i s what 

is in the verified complaint.  The verified complaint seeks affirmance of the 

entire award.  That's what you responded to and that's what I'll hear you on." 

 On June 16, 2022, the trial court issued an oral opinion confirming the 

arbitration award.  The court found the decision to be well reasoned and its 

outcome reasonably debatable.  The court did not discuss N.J.S.A. 18A:7F-

9(e)(1) in detail, finding only that the award "is not contrary to any law, 

regulation[,] precedent" or public policy. 

 A June 16, 2022 order:  (1) confirms the arbitration award in its entirety; 

(2) directs the Board to pay custodial employees one-and-a-half times their 

regular pay, in addition to the regular pay, for time they worked while school 

facilities were closed to children during the COVID-19 state of emergency; and 

(3) directs the Board to pay security employees one-and-a-half times their 

regular pay for time they worked while school facilities were closed to children 

during the COVID-19 state of emergency. 
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 The Board thereafter filed an appeal, arguing the trial court erred when it 

confirmed the arbitration award.  The Board argues the arbitration award is 

contrary to N.J.S.A. 18A:7F-9(e)(1), which unequivocally requires the Board to 

compensate its employees as if school facilities had been open during the 

COVID-19 state of emergency.  The Board argues the statute embodies the 

public policy of the State that school employees and school districts maintain 

steady and predictable compensation during extended school facility closures as 

if the school facilities had remained open for any purpose.   

The Unions filed a cross-appeal, arguing the trial court erred when it did 

not vacate Part III of the arbitration award.  The Unions contend the arbitrator 

exceeded his authority by denying the maintenance employees' grievance based 

on an interpretation of their CBA no party proffered at the arbitration.  The 

Unions argued that during the arbitration hearing they had on standby witnesses 

who negotiated the maintenance employees' CBA and would have called those 

witnesses had the Union relied on subsection (k) of Article VII, Section 9 of the 

agreement.  According to the Unions, those witnesses were prepared to testify 

that subsection (k) was intended by the parties to the CBA to apply to 

circumstances not present during the COVID-19 state of emergency. 
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The Board argues the Unions are barred from pursuing their cross-appeal, 

but if permitted to do so, we should entertain the Board's challenge to the trial 

court's order confirming Part II of the award. 

II. 

"New Jersey jurisprudence favors 'the use of arbitration to resolve labor-

management disputes.'"  Linden Bd. of Educ. v. Linden Educ. Ass'n, 202 N.J. 

268, 275-76 (2010) (quoting N.J. Tpk. Auth. v. Local 196, I.F.P.T.E., 190 N.J. 

283, 291 (2007)).  "Arbitration is intended to provide 'a speedy and inexpensive' 

means to settle disputes."  Id. at 276 (citing Bd. of Educ. of Alpha v. Alpha 

Educ. Ass'n, 190 N.J. 34, 42 (2006)). 

"Judicial review of an arbitration award is very limited, and 'the 

arbitrator's decision is not to be cast aside lightly.'"  Ibid. (quoting Alpha Educ. 

Ass'n, 190 N.J. at 42).  We review the trial court's decision with respect to the 

confirmation of an arbitration decision de novo.  Minkowitz v. Israeli, 433 N.J. 

Super. 111, 136 (App. Div. 2013) (quoting Manger v. Manger, 417 N.J. Super. 

370, 376 (App. Div. 2010)). 

"In the public sector, an arbitrator's award will be confirmed 'so long as 

the award is reasonably debatable.'"  Linden Bd. of Educ., 202 N.J. at 276 

(quoting Middletown Twp. PBA Local 124 v. Twp. of Middletown, 193 N.J. 1, 
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11 (2007)).  An award is reasonably debatable if it is "justifiable" and "fully 

supportable in the record."  Policemen's Benevolent Ass'n v. City of Trenton, 

205 N.J. 422, 431 (2011) (quoting Kearny PBA Local # 21 v. Town of Kearny, 

81 N.J. 208, 223-24 (1979)).  Under the reasonably debatable standard, "a 

reviewing court may not substitute its own judgment for that of the arbitrator, 

regardless of the court's view of the correctness of the arbitrator's 

interpretation."  N.J. Transit Bus Operations, Inc. v. Amalgamated Transit 

Union, 187 N.J. 546, 554 (2006). 

Under the New Jersey Arbitration Act, N.J.S.A. 2A:24-1 to -11, an 

arbitration award under a collective bargaining agreement shall be vacated: 

a. Where the award was procured by corruption, 

fraud, or other undue means; 

 

b. Where there was either evident partiality or 

corruption in the arbitrators, or any thereof; 

 

c. Where the arbitrators were guilty of misconduct 

in refusing to postpone the hearing, upon sufficient 

cause being shown therefor, or in refusing to hear 

evidence, pertinent and material to the controversy, or 

of any other misbehaviors prejudicial to the rights of 

any party; 

 

d. Where the arbitrators exceeded or so imperfectly 

executed their powers that a mutual, final and definite 

award upon the subject matter submitted was not made. 

 

[N.J.S.A. 2A:24-8(a) to (d).] 
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Whether or not the arbitrator exceeded their authority "entails a two-part 

inquiry:  (1) whether the agreement authorized the award, and (2) whether the 

arbitrator's action is consistent with applicable law."  Borough of E. Rutherford 

v. E. Rutherford PBA Local 275, 213 N.J. 190, 212 (2013).  A court "may vacate 

an award if it is contrary to existing law or public policy."  Middletown Twp. 

PBA Local 124, 193 N.J. at 11 (quoting N.J. Tpk. Auth., 190 N.J. at 294). 

"For purposes of judicial review of labor arbitration awards, public policy 

sufficient to vacate an award must be embodied in legislative enactments, 

administrative regulations, or legal precedents . . . ."  Ibid. (quoting  N.J. Tpk. 

Auth., 190 N.J. at 295).  An arbitration award may not be vacated as contrary to 

public policy "based on amorphous considerations of the common weal."  Ibid. 

The Board argues the June 16, 2022 order confirming the award of extra 

compensation to custodial employees violates public policy as embodied in 

N.J.S.A. 18A:7F-9(e)(1).  We agree. 

It is well settled that the primary purpose of "statutory interpretation is to 

determine and 'effectuate the Legislature's intent.'"  State v. Rivastineo, 447 N.J. 

Super. 526, 529 (App. Div. 2016) (quoting State v. Shelley, 205 N.J. 320, 323 

(2011)).  We start by considering "the plain 'language of the statute, giving the 

terms used therein their ordinary and accepted meaning.'"  Ibid. (quoting 
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Shelley, 205 N.J. at 323).  Where "the Legislature's chosen words lead to one 

clear and unambiguous result, the interpretive process comes to a close, without 

the need to consider extrinsic aids."  Ibid. (quoting Shelley, 205 N.J. at 323).  

We do "not 'rewrite a plainly-written enactment of the Legislature [or] presume 

that the Legislature intended something other than that expressed by way of the 

plain language.'"  Id. at 529-30 (alteration in original) (quoting Marino v. 

Marino, 200 N.J. 315, 329 (2009)).  However, "[a]n enactment that is part of a 

larger statutory framework should not be read in isolation, but in relation to 

other constituent parts so that a sensible meaning may be given to the whole of 

the legislative scheme."  Vitale v. Schering-Plough Corp., 447 N.J. Super. 98, 

115 (App. Div. 2016) (quoting Wilson ex rel. Manzano v. City of Jersey City, 

209 N.J. 558, 572 (2012)). 

N.J.S.A. 18A:7F-9(e)(1) is unequivocal: 

In the event of the closure of the schools of a school 

district due to a declared state of emergency . . . for a 

period longer than three consecutive school days, 

public school employees covered by a collective 

negotiations agreement shall be entitled to 

compensation, benefits, and emoluments as provided in 

the collective negotiations agreement as if the school 

facilities remained open for any purpose . . . . 

 

Where, as was the case with the COVID-19 state of emergency, school 

facilities are closed for more than three consecutive school days, school 
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employees are to be compensated pursuant to the terms of their CBA "as if the 

school facilities remained open for any purpose."  The statute requires the 

Board's custodial employees to be compensated as if the Board's school facilities 

had been open from March 9, 2020, to July 4, 2021. 

The purposes of the statute are evident.  Through enactment of 18A:7F-

9(e)(1), the Legislature introduced financial certainty and stability in an 

otherwise fluid situation.  The statute was enacted shortly after the start of the 

COVID-19 state of emergency.  It is common knowledge the COVID-19 

pandemic's impact on the operation of public schools was dramatic.  Access to 

school facilities for instruction was extremely limited.  The few occasions when 

school facilities reopened proved short lived.  N.J.S.A. 18A:7F-9(e)(1) both 

ensured school employees would be compensated as if school facilities remained 

open, regardless of the vagaries of the pandemic, and limited the financial 

exposure of school districts for extra compensation arising from school facility 

closures, which prior to the COVID-19 state of emergency, would not have 

reasonably been expected to endure for over a year. 

 We are not persuaded by the Unions' argument the statute is intended only 

to prevent employee losses associated with a state of emergency, and not to 

prevent employees from receiving extra compensation during a state of 
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emergency as provided in a CBA.  Nothing in the plain language of the statute 

supports this interpretation of the law.  In addition, N.J.S.A. 18A:7F-9(e)(1) 

permits school employees to receive "additional compensation, benefits, and 

emoluments to be negotiated for additional work performed" during extended 

school facility closures.  The Board's custodial employees do not argue they 

performed additional work beyond their regular assignments during the COVID-

19 state of emergency.  They sought to be paid time-and-a-half, in addition to 

their regular pay, for performing their regular duties for the duration of the year-

and-a-half-long COVID-19 state of emergency. 

 Nor do we agree with the Unions' argument that N.J.S.A. 18A:7F-9(e)(1)'s 

protection of the "rights, privileges, compensation, remedies, and procedures 

afforded to public school employees or a collective bargaining unit under . . . 

any provision of a collective bargaining agreement entered into by a school 

district" supports Part I of the arbitration award.  The custodial employees' rights 

under their CBA are protected by N.J.S.A. 18A:7F-9(e)(1).  Under the statute, 

the custodial employees have a right to be compensated pursuant to the terms of 

their CBA "as if the school facilities remained open for any purpose" during the 

COVID-19 state of emergency. 
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 Part I of the arbitration award is directly contrary to N.J.S.A. 18A:7F-

9(e)(1) and its embodiment of public policy.  The two cannot be harmonized.  

The arbitrator's interpretation of the statute as permitting custodial employees 

to receive extra compensation because the school facilities were closed to 

students is not reasonably debatable.  "[A]rbitrators cannot be permitted to 

authorize litigants to violate either the law or those public-policy principles that 

government has established by statute, regulation or otherwise for the protection 

of the public."  Weiss v. Carpenter, Bennett & Morrissey, 143 N.J. 420, 443 

(1996). 

We therefore reverse the June 16, 2022 order to the extent it confirms Part 

I of the arbitration award.  We remand to the trial court for entry of an order 

vacating Part I of the arbitration award. 

The Board seeks to reverse the June 16, 2022 order to the extent it 

confirmed Part II of the arbitration award only if the Unions are permitted to 

challenge the trial court's confirmation of Part III of the award in their cross-

appeal.  We turn, therefore, to the cross-appeal. 

We agree with the trial court's conclusion the Unions' Chancery Division 

complaint sought to confirm the arbitration award in its entirety.  If the Unions 

believed the arbitrator erred in Part III of his award by considering an 
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interpretation of the maintenance employees' CBA not offered by either party, 

they were free to include in their complaint a demand that Part III of the award 

be vacated.  They did not do so.  A footnote in a cover letter accompanying an 

order to show cause is not an appropriate method to "reserve" the right to file a 

claim not previously included in a complaint.  Nor is a reply brief filed after the 

opposing party had completed its briefing the appropriate avenue to raise for the 

first time a substantive claim for relief not included in a complaint.  We see no 

error in the trial court's decision not to consider the Unions' challenge to Part III 

of the arbitration award. 

We note the record belies the Unions' argument the Board did not raise 

subsection (k) of Article VII, Section 9 of the maintenance employees' CBA 

before the arbitrator.  The Board's post-hearing brief filed with the arbitrator 

quotes subsection (k) and argues that it "clearly demonstrates" the maintenance 

employees are not entitled to extra compensation when the Governor has 

declared a state of emergency.  The Unions made the strategic decision not to 

call their witnesses with respect to subsection (k) and did not request a reopening 

of the hearing after receiving the Board's post-hearing brief. 

We are also doubtful the Unions could have convinced the arbitrator or 

the trial court to award extra compensation to the Board's maintenance 
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employees in light of the unequivocal language of subsection (k), regardless of 

what the drafters of the agreement may have intended.  When a contract is 

unambiguous, evidence intended to contradict the clear terms of the agreement 

is inadmissible.  See Atl. N. Airlines, Inc. v. Schwimmer, 12 N.J. 293, 303 

(1953) ("Where the parties have made the writing the sole repository of their 

bargain, there is the integration which precludes evidence of antecedent 

understandings and negotiations to vary or contradict the writing.").  Because 

the Unions did not perfect a challenge to Part III of the arbitrator's award, we 

dismiss the cross-appeal. 

Because we conclude the trial court did not err when it declined to 

consider the Unions' challenge to Part III of the arbitration award, the Board 

does not seek review of the trial court's confirmation of Part II of the award. 

Reversed in part and remanded for further proceedings consistent with this 

opinion.  The cross-appeal is dismissed.  We do not retain jurisdiction. 
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Plaintiff Natalia Kronfeld appeals from a July 7, 2023 order denying her 

eighth motion to extend discovery, an August 4, 2023 order denying her motion 

for reconsideration of that order, and a September 22, 2023 order granting 

summary judgment in favor of defendants Elliot Malone, Esq. and the Law 

Offices of Elliot Malone, Esq., LLC. (collectively Malone).  We affirm. 

We also address the scope of our decision in Hollywood Café Diner, Inc. 

v. Jaffee, 473 N.J. Super. 210 (App. Div. 2022), to clarify that its limitation on 

the applicability of the exceptional circumstances standard set forth in Rule 

4:24-1(c) applies only when an arbitration or trial date is set administratively by 

notice prior to the conclusion of the discovery period.  We now hold that once 

an arbitration or trial date is set by a judge in a discovery end date (DED) 

extension or case management order entered after expiration of the applicable 

initial period of discovery set forth in Rule 4:24-1(a), no extension of the 

discovery period may be permitted unless exceptional circumstances are shown. 
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I. 

Plaintiff alleges Malone committed legal malpractice in connection with 

an underlying legal malpractice action against Snyder & Sarno, LLC and 

individual attorneys of the firm (collectively Sarno), who represented plaintiff 

in an earlier divorce action filed against her by her ex-husband in 2012.  In 2015, 

on the eve of trial in the divorce action, the parties reached a settlement 

agreement that was placed on the record.  Plaintiff was questioned extensively 

about the settlement agreement and told the court she understood the terms of 

the agreement and did not want to go to trial. 

Following the settlement, plaintiff refused to pay Sarno's legal fees in the 

amount of approximately $148,000.  Sarno filed a motion in the divorce action 

to recover its legal fees.  On July 14, 2017, following a multi -day plenary 

hearing, the court entered an order granting Sarno's fee application in its 

entirety.  The Family Part judge found plaintiff's testimony, particularly her 

"professed lack of proficiency in English," was "not credible."  Plaintiff 

appealed from that order, and we affirmed.   Fradkov v. Kronfeld, No. A-5419-

16 (App. Div. Jan. 31, 2019). 

In 2016, while the fee application was pending, plaintiff sued Sarno for 

legal malpractice.  In 2017, after the attorney who filed the malpractice action 
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changed firms and could no longer handle the case, plaintiff retained Malone.  

Malone filed an amended complaint alleging Sarno failed to "obtain or 

investigate evidence to establish the true and complete holdings and valuations 

of [her ex-husband's] business interests" and "place any accountant in a position 

to provide a complete, accurate, and up-to-date valuation."   

The amended complaint alleged, "without a forensic analysis and 

complete assessment of [her ex-husband's] holdings, [Sarno] could not properly 

consider the amount to which [plaintiff] was entitled."  As a result, plaintiff did 

"not receiv[e] by way of settlement or final judgment that to which she was 

entitled to by way of equitable distribution, alimony[,] and child support." 

Following discovery and motion practice, the parties participated in 

mediation.   Prior to the first day of mediation on September 17, 2018, Malone 

provided plaintiff with a chart of potential settlement amounts ranging from 

$500,000 to $1.25 million showing expenses, fees, and her anticipated net 

recovery.  During a second mediation session the following week, plaintiff 

agreed to settle her claims against Sarno for $975,000.  She also agreed to pay 

Sarno $100,000 to resolve the fee dispute, which included the initial award of 

$148,000 plus approximately $90,000 in additional fees for the plenary hearing.   
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On July 2, 2019, plaintiff filed this action against Malone.  She alleged 

Malone "failed to do any of the necessary discovery on the multiple marital 

businesses and . . . ignored [her] multiple requests . . . to undertake discovery 

on the sale of the company by her ex-husband to Google."  Also, one of the 

financial experts Malone retained, Anthony Ambrosio, failed to include one of 

her ex-husband's businesses in his report, and Malone failed to correct that error.  

"As a result, this business was never included in the expert report, mediation, 

and the settlement."  Plaintiff also alleged Malone failed to properly advise her 

of the tax implications of the settlement and "improperly paid . . . Sarno without 

[her] authorization." 

On September 16, 2019, Malone filed an answer and counterclaim, and 

plaintiff filed an answer to the counterclaim on October 1.  The parties 

subsequently exchanged written discovery and began conducting depositions. 

On October 12, 2020, plaintiff filed her first motion to extend discovery, 

which was granted on October 30.  The DED was extended to March 31, 2021.  

On December 23, 2020, plaintiff filed her second motion to extend discovery, 

which was granted on January 8, 2021, extending the DED to June 30, 2021.  On 

April 26, 2021, she filed her third motion, which was granted on May 14, 

extending the DED to October 28, 2021.  Her fourth motion to extend, filed 
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February 3, 2022, was granted on February 18, and the DED was extended to 

June 25, 2022.  On April 19, 2022, plaintiff filed her fifth motion to extend, 

which was granted on May 13, extending the DED to October 23, 2022. 

On August 22, 2022, plaintiff filed her sixth motion to extend discovery.  

On September 9, the court entered an order granting the motion, extending the 

DED 120 days until February 20, 2023, and scheduling trial for April 24, 2023.  

On February 17, 2023, three days before the end of the discovery period, 

plaintiff filed her seventh motion to extend discovery.  The motion sought to 

extend the DED 120 days to June 20.  Malone opposed the motion.   

The Civil Presiding Judge heard oral argument on March 23.  Plaintiff's 

counsel argued discovery was complex and "[s]ome of this has gotten delayed 

[because of his] absence for medical treatment."  "We need to complete the 

dep[osition] of [plaintiff], and then . . . the dep[osition] of . . . Malone, and then 

we need to serve expert reports, and that gets us to the finish line."    

The judge was "a little surprised that after [the] trial date[ was] set in 

September that there[ was] an application in February to extend discovery."  He 

was "sympathetic to [counsel's] health issues, but . . . [they] had discussions 

before about" those issues.  The judge "permit[ted] the final extension of 

discovery."  He cautioned counsel, "if it do[es not] happen, do[ not] come back."  
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Counsel stated he "understood."  The judge entered an order extending the 

discovery period to June 20, 2023, as requested.  Specifically, he ordered 

"[d]epositions of the parties to be completed by April 6, 2023; . . . [p]laintiff's 

expert reports be served by May 4, 2023; [Malone's] expert reports be served by 

June 5, 2023; [and] [e]xpert depositions [be] completed by June 20, 2023."  The 

trial date was adjourned to September 18, 2023. 

On June 21, after the June 20 deadline for completion of discovery  

expired, plaintiff filed an eighth motion to extend discovery.  Plaintiff argued 

"[her] primary counsel's health issues, compounded by COVID[-19,] and the 

inherent complexity of this case qualify as exceptional circumstances to permit 

[an] extension of discovery."  Plaintiff also contended that "[b]ased on the 

wording of the March 23 order, it does not appear a discovery end date was set 

when discovery was extended[.]" 

On July 7, after hearing oral argument, the judge entered an order denying 

the motion to extend discovery supported by an oral opinion and written 

statement of reasons.  He determined: 

this [c]ourt . . . ha[s] been very tolerant of the health 
issues, but as [the court] had indicated in March at the 
time [the court] entered an order extending 
discovery, . . . it was time for this to be done 
and . . . [the court] thought [it] made it pretty clear then 

145 



 
8 A-2044-23 

 
 

on the record how the [c]ourt felt about what needed to 
get done.  
 

. . . . 
 
Quite frankly, [the court] made it clear in March, 

discovery, if it do[es not] happen, do[ not] come back.  
[The court] meant it when [it] said it, and that was the 
seventh discovery extension.  There has now been 
almost 1,300 days of discovery and, despite these 
things, . . . they do[ not] get done.  
 

[The court] do[es not] see exceptional 
circumstances in the face of a trial date.  Quite frankly, 
[the court] see[s] whatever the opposite of that would 
be . . . . [The court] see[s] . . .  a client who certainly 
did not want to proceed in this case with any sense of 
urgency or any sense of pace and created continuing 
delays for all involved, the court[ is] not going to 
reward that at this point. 

 
So [the court] [does not] see where the 

exceptional circumstances factors are met.  It[ is] 
unfortunate, but . . . at some point . . . there has to be 
some effect to orders, and [the court] made it clear then 
and it was[ not] followed. 

 
 In his July 7, 2023 order, the judge explained: 
 

The present application fails to demonstrate 
exceptional circumstances warranting a further 
extension which is the standard with a [t]rial [d]ate 
having been set. 
 
The delays and inability to complete the discovery is 
the result of the plaintiff's failure to comply and 
cooperate with the scheduling of depositions . . . . 
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Furthermore, this is not a basis to extend or an 
exceptional circumstances standard. Part of what is 
sought in the request for extension is to conduct another 
full day of deposition of . . . Malone despite [there] 
having been two full days already conducted. The 
timing of the defense deposition was the product of 
plaintiff's failure to cooperate in the discovery process. 
 
There having been seven [DED] extensions[,] the court 
does not find exceptional circumstances to warrant 
the[] relief sought [herein]. 

 
Plaintiff moved for reconsideration, reiterating the same arguments and 

contending her counsel was entitled to a reasonable accommodation because of 

his health issues.  Also, "the extension will not prejudice anyone and we are told 

there is a civil trial backlog anyway."  On August 4, 2023, the judge entered an 

order denying the motion for reconsideration, finding "the court has been both 

understanding and accommodating of the health concerns of counsel.  To utilize 

such concern as a basis for reconsideration is a distortion of the record and 

wholly inappropriate." 

On August 25, Malone moved for summary judgment arguing discovery 

was completed and plaintiff failed to serve an expert report in support of her 

claims of legal malpractice.  Plaintiff's counsel filed a certification in opposition 

to the motion.  Plaintiff did not file a response to Malone's statement of material 

facts, a counterstatement of material facts, or a brief.   
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Counsel's certification, dated September 12, 2023, repeated certain 

allegations made in plaintiff's complaint without citations to the record, and 

repeated the arguments previously considered and rejected by the presiding 

judge.  Counsel attached the report of a handwriting expert, previously served 

on May 3, 2023, "who opined that Ambrosio's signature on his expert report 

[served in the underlying Sarno litigation] was forged."  Counsel also attached 

the report of plaintiff's legal malpractice expert, Jared M. Lans, Esq., dated 

September 7, 2023, which counsel "received [that day]."  Counsel filed a 

separate certification "pursuant to R[ule] 4:17-7 pertaining to the expert report 

of [Lans]" contending "the information required for the amendment [to 

plaintiff's answers to interrogatories] was not reasonably available or 

discoverable by the exercise of due diligence prior to the discovery end date."1  

 On September 22, 2023, after hearing oral argument, a different judge 

entered an order granting Malone's motion for summary judgment supported by 

a comprehensive oral opinion.  The motion judge found plaintiff's opposition 

was procedurally deficient because:  

counsel's certification submitted in 
opposition . . . contains facts that are not within 
counsel's personal knowledge or factual allegations, 
which can[not] be considered and totally fails to meet 

 
1  The copy of the certification in the appellate record is unsigned and undated. 
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Rule 4:46-2, which requires that to present an issue of 
material fact, you have to comply with the [R]ule. 
 
There should have been a response to the movant's 
statement of material facts.  There was none, so all of 
those facts are deemed admitted. 
 
[I]f plaintiff wanted to submit a counter statement, 
[she] was required under the rule to submit a statement 
of material facts that corresponded to the rule and had 
citations to the record and attached record exhibits on 
which [she] relied. 
 

 The motion judge noted because the presiding judge denied the motion to 

extend the DED, "[t]he current state of the case is that there is no [legal 

malpractice] expert report and no expert report permitted[.]"  She found "[t]his 

is not a common knowledge case," as a "jury could not conclude legal 

malpractice without [an] expert report."   

The motion judge rejected counsel's contention that the Lans report could 

not have been served before the expiration of the discovery period because 

"there was nothing in . . . Lans'[s] report relying on facts that occurred recently, 

and . . . nothing to explain why . . . it was not available."  The report "should 

have been available by the exercise of reasonable diligence earlier, and [she] 

view[ed] the issue as really an attempt to . . . serve it in defiance of [the 

presiding judge's] orders."  This appeal followed. 
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II.  

On appeal, plaintiff argues: (1) the judge employed the wrong standard in 

denying her motion to extend discovery; (2) the judge's failure to find 

exceptional circumstances was an abuse of discretion; and (3) the motion judge 

improperly granted summary judgment.  Specifically, plaintiff contends: (1) the 

motion judge erred by refusing to consider Lans's report; (2) the motion judge 

"entirely ignored" the report of her handwriting expert "that proved  . . . Malone 

forged the signature of . . . Ambrosio in the report he obtained in the underlying 

action;" (3) Malone "violated RPC 3.3 by his lack of candor;" and (4) "[t]he 

breach of conduct by [Malone] was so egregious" expert testimony was 

unnecessary. 

III. 

A trial court's discovery rulings are "entitled to substantial deference."  

DiFiore v. Pezic, 254 N.J. 212, 228 (2023) (citing State v. Stein, 225 N.J. 582, 

593 (2016)).  We "generally defer to a trial court's disposition of discovery 

matters unless the court has abused its discretion[,] or its determination is based 

on a mistaken understanding of the applicable law."  Rivers v. LSC P'ship, 378 

N.J. Super. 68, 80 (App. Div. 2005) (citing Payton v. N.J. Tpk. Auth., 148 N.J. 

524, 559 (1997)). 
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The judge correctly determined plaintiff was obligated to show 

exceptional circumstances in support of her eighth motion to extend discovery.  

Rule 4:24-1(c) provides a motion to extend discovery "shall . . . be made 

returnable prior to the conclusion of the applicable discovery period" and "if 

good cause is . . . shown, the court shall enter an order extending discovery."  

However, "[n]o extension of the discovery period may be permitted after an 

arbitration or trial date is fixed, unless exceptional circumstances are shown." 

Plaintiff's motion to extend discovery was filed on June 21, 2023, after 

trial dates were fixed in the September 9, 2022 and March 23, 2023 orders.  As 

expressly set forth in Rule 4:24-1(c), because a trial date was fixed, no extension 

of the DED was permitted absent a showing of exceptional circumstances. 

Plaintiff's reliance on Hollywood Café is unavailing for two reasons.  

First, the exceptional circumstances standard applied to her motion to extend 

because it was untimely.  Rule 4:24-1(c) requires a motion to extend be "made 

returnable prior to the conclusion of the applicable discovery period."  Plaintiff's 

motion was filed on June 21, after the discovery period expired on June 20, and 

was not returnable until July 7.2  In Hollywood Café, we determined when, as 

 
2  Plaintiff appears to argue the motion was timely because the judge did not set 
a new DED in the July 7 order.  That argument is without merit.  The July 7 
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here, the moving party seeks an extension after the discovery period has ended 

and after a trial date has been set, the court may grant the extension only upon a 

showing of exceptional circumstances.  473 N.J. Super. at 217. 

Second, even if the motion was timely filed, Hollywood Café does not 

mandate application of the good cause standard under the facts of this case.  In 

Hollywood Café, the court "sent the parties notice that trial was set" prior to the 

expiration of the initial period of discovery set forth in Rule 4:24-1(a).  Id. at 

214.  We noted the administrative "practice of sending out arbitration and trial 

notices before the end of discovery . . . causes obvious tension among a series 

of rules designed to foster trial date certainty."  Id. at 220. We concluded "when 

the court chooses to send out arbitration and trial notices during the discovery 

period, judges evaluating a timely motion to extend discovery may not utilize 

the exceptional circumstances standard."  Ibid.  

Plaintiff misinterprets Hollywood Café and misconstrues its applicability 

to this case.  Unlike the administrative notice sent in Hollywood Café, here trial 

dates were set in the sixth and seventh DED extension orders entered by judges 

 
order plainly established June 20, 2023, as the final day for discovery.  Even if 
the DED was not administratively adjusted, which we cannot determine from 
the record before us, the applicable discovery period was established in the July 
7 order, and it concluded on June 20. 
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who were responsible for the management of the case. Nothing in our decision 

in Hollywood Café is intended to minimize the significance and effect of trial 

dates set by judges in discovery extension or case management orders.  

Hollywood Café applies only when an arbitration or trial date is set by notice 

sent as an administrative tool prior to the conclusion of discovery.  We hold that 

when a motion to extend discovery is filed after a judge sets an arbitration or 

trial date in a DED extension or case management order entered after expiration 

of the applicable initial period of discovery set forth in Rule 4:24-1(a), the 

exceptional circumstances test applies.3 

We are satisfied the judge did not misapply his discretion by finding 

plaintiff failed to show exceptional circumstances.  Under the exceptional 

circumstances standard, the movant must demonstrate: 

(1) why discovery has not been completed within time 
and counsel's diligence in pursuing discovery during 
that time;  (2) the additional discovery or disclosure 
sought is essential; (3) an explanation for counsel's 
failure to request an extension of the time for discovery 
within the original time period; and (4) the 

 
3  In Hollywood Café, we recognized "a court could render meaningless the 'good 
cause' standard applicable to motions to extend discovery that are timely 
filed . . . by simply assigning an arbitration or trial date early in the litigation." 
473 N.J. Super. at 218 (emphasis added).  We are confident, however, judges 
will not misapply their discretion by setting arbitration or trial dates before it 
would be appropriate to do so.  As in this case, for example, where the court did 
not set a trial date until the sixth order extending discovery. 
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circumstances presented were clearly beyond the 
control of the attorney and litigant seeking the 
extension of time. 

 
[Hollywood Café, 473 N.J. Super. at 217 (emphasis omitted) 
(quoting Rivers, 378 N.J. Super. at 79).] 
 

 The judge properly considered the relevant factors and determined 

plaintiff failed to show exceptional circumstances.  Contrary to plaintiff's claim, 

the judge did not disregard counsel's medical condition.  Rather, he and the judge 

who granted prior discovery extensions attempted to accommodate counsel's 

needs by granting seven discovery extensions and twice adjourning the trial date.  

Moreover, the judge also found the delays in the case were the fault of "a client 

who certainly did not want to proceed . . . with any sense of urgency . . . and 

created continuing delays for all involved," including by failing to "comply and 

cooperate with the scheduling of depositions."  There is no basis for us to disturb 

the judge's decision. 

IV. 

We are convinced the motion judge correctly granted summary judgment.  

Our review of a trial court's grant or denial of a motion for summary judgment 

is de novo.  Samolyk v. Berthe, 251 N.J. 73, 78 (2022).  Like the trial court, we 

consider "whether the competent evidential materials presented, when viewed 

in the light most favorable to the non-moving party, are sufficient to permit a 
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rational factfinder to resolve the alleged disputed issue in favor of the non-

moving party."  Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540 (1995). 

"By its plain language, Rule 4:46-2 dictates that a court should deny a summary 

judgment motion only where [a] party opposing the motion has come forward 

with evidence that creates a 'genuine issue as to any material fact challenged.'"  

Brill, 142 N.J. at 529 (emphasis omitted).  

Pursuant to Rule 4:46-2(a), a party moving for summary judgment must 

file a "statement of each material fact as to which the movant contends there is 

no genuine issue together with a citation to the portion of the motion record 

establishing the fact or demonstrating that it is uncontroverted."  Rule 4:46-2(b) 

h are sufficiently supported will be 

deemed admitted . . . unless specifically disputed by citation [to the portion of 

the motion record] demonstrating the existence of a genuine issue as to the fact."  

Ibid. "An opposing party may also include in the responding statement 

additional facts that the party contends are material and as to which there exists 

a genuine issue[,]" " Ibid. 
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Rule 4:46-

allegations or denials [in] the pleading[s], but must respond by affidavits 

meeting the requirements of R[ule] 1:6-64 . . . setting forth specific facts 

to the motion of an exhibit list or the exhibits themselves, without more, does 

not constitute compliance with the rule.  Lyons v. Twp. of Wayne, 185 N.J. 426, 

435 (2005).  The party opposing the motion has the affirmative duty of 

responding in accordance with the rule.  Polzo v. Cnty. of Essex, 196 N.J. 569, 

586 (2008). 

We are unpersuaded by plaintiff's claim that the motion judge failed to 

consider the legal malpractice expert report prepared by Lans and served for the 

first time in opposition to Malone's motion.  That report was served on 

September 12, 2023, more than four months after the May 4 , 2023 deadline 

passed for plaintiff's expert reports, nearly three months after the end of 

discovery, and in direct contravention of the presiding judge's July 7 order.  As 

the motion judge aptly noted, under "[t]he current state of the case . . . [plaintiff 

 
4  Rule 1:6-6 states affidavits must be "made on personal knowledge, setting 
forth only facts which are admissible in evidence to which the affiant is 
competent to testify." 
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did not have a legal malpractice] expert report and no expert report [was] 

permitted." 

She correctly determined plaintiff's opposition to Malone's motion for 

summary judgment was fatally defective.  Plaintiff did not file a response to the 

statement of material facts or a counterstatement of material facts as required by 

Rule 4:46-2(a) and (b).  The certification counsel filed merely repeated 

allegations set forth in plaintiff's complaint to which he was not competent to 

testify without citation to evidence in the record in violation of Rule 1:6-6 and 

Rule 4:46-2(b). 

In addition, the motion judge correctly found Malone was entitled to 

summary judgment because "[t]his is not a common knowledge case" and "a jury 

could not conclude legal malpractice without [expert testimony]."  This case 

involves complex claims of legal malpractice.  They include claims relating to 

the underlying matrimonial litigation handled by Sarno, the subsequent 

litigation of a claim of malpractice allegedly committed by Malone while 

pursuing a claim against Sarno, alleged conflicts of interest created by Malone, 

and plaintiff's settlement of both underlying actions, including her 

understanding of the tax consequences of the settlements based on allegedly 

improper tax advice from Malone.   
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It is well-settled expert testimony is generally required in legal 

malpractice cases.  Buchanan v. Leonard, 428 N.J. Super. 277, 288 (App. Div. 

2012) (noting "'the duties a lawyer owes to [a] client are not known by the 

average juror[.]'") (quoting Carbis Sales, Inc. v. Eisenberg, 397 N.J. Super. 64, 

78 (App. Div. 2007)). Without expert testimony, plaintiff's legal malpractice 

claims against Malone failed as a matter of law. 

Plaintiff's contention the motion judge "entirely ignored" the report of her 

handwriting expert "that proved . . . Malone forged the signature 

of . . . Ambrosio in the report he obtained in the underlying action" lacks merit.  

In fact, no such argument was made in opposition to Malone's motion.   Rather, 

plaintiff argued her handwriting expert opined Ambrosio's signature may have 

been forged, not that it was forged by Malone.  Plaintiff's claim Malone forged 

the signature finds no support in the report of her handwriting expert or any 

other competent evidence properly identified in opposition to Malone's motion 

for summary judgment. 

To the extent we have not specifically addressed any of plaintiff's 

remaining arguments, it is because they lack sufficient merit to warrant 

discussion in a written opinion.  R. 2:11-3(e)(1)(E). 

Affirmed.   
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The opinion of the court was delivered by 
 
GUMMER, J.A.D. 
 
 In Pami Realty, LLC v. Locations XIX Inc., 468 N.J. Super. 546, 561 

(App. Div. 2021), we reversed orders denying defendant's motion to confirm an 

arbitration award and granting plaintiff's cross-motion to vacate the award.  We 

remanded the case with instructions the trial court conduct an evidentiary 

hearing to resolve factual disputes regarding whether the parties had "agreed the 

arbitrator could participate in settlement discussions and resume his role as 

arbitrator."  Id. at 559.  After conducting the evidentiary hearing on remand, the 

trial court found that the parties had agreed the arbitrator could participate in 

settlement discussions and resume his role as arbitrator and that the arbitrator 

had not exceeded his authority in issuing an award in defendant's favor.  The 

court entered an order granting the motion to confirm the arbitration award and 

denying the cross-motion to vacate it.  It also entered an order of final judgment, 

in the amount awarded by the arbitrator but without post-judgment interest.  

 Plaintiff appeals the orders, contending the court erred in permitting the 

arbitrator to testify at the evidentiary hearing, in its assessment of the burden of 

proof, and in finding the parties had an agreement.  Defendant cross-appeals the 

order of judgment, arguing the court erred in not awarding post-judgment 
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interest.  We conclude the trial court erred in not awarding post-judgment 

interest in part, reverse that aspect of the order of judgment, and remand  with 

instructions to issue an amended order of judgment that includes a partial award 

of post-judgment interest consistent with this opinion.  Perceiving no other 

errors or abuse of discretion, we otherwise affirm. 

I. 

 The procedural history of this case, which we detailed in Pami, 468 N.J. 

Super. at 550-55, is well known to the parties.  We focus on the aspects of that 

history that are particularly relevant to this appeal.  

 Following our remand of the case, the trial court conducted a case 

management conference.  The court framed the issue before it as:  "[d]id the 

parties agree or not agree that the arbitrator could interrupt the arbitration 

proceedings and mediate . . . and then return, if that [mediation] was 

unsuccessful."  In response, plaintiff's counsel asserted "even though we're the 

plaintiff in this case, . . . the burden now shifts to the defendant to prove that 

that agreement was changed and that the parties . . . agreed to it."  Defense 

counsel replied it was plaintiff's "burden to present . . . evidence about why [it] 

think[s] the arbitration award is invalid." 
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 The court referenced and quoted from the following portion of our 

opinion:   

The agreement between the parties and the arbitrator 
provided that "[e]xcept on basic procedural matters, the 
parties (and their representatives) shall have no ex parte 
communications with the Arbitrator concerning the 
arbitration."  Although the agreement did not reference 
mediation, it contained the following provisions 
regarding settlement: 
 

4. Your client(s) and/or representative(s) 
of your client(s) with authority to settle 
must be either present at the arbitration or 
immediately available by phone to 
facilitate any settlement discussions and 
decisions. 

 
5. The parties agree that all discussions, if 
any, concerning settlement remain 
confidential, and that no party shall 
subpoena the Arbitrator to testify 
concerning statements made by anyone 
during the arbitration or during settlement 
discussions.  Nor will any party subpoena 
documents generated by or during the 
arbitration.  The parties will defend the 
Arbitrator from any subpoena(s) issued by 
third parties, or reimburse the Arbitrator 
for such defense, at the Arbitrator's 
discretion. 
 
[Id. at 550-51.]  
 

The court again addressed the question before it:  "Did the parties agree to depart 

from the arbitration hearing, attempt mediation, and with the arbitrator 
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becoming, in effect, a mediator and if it was unsuccessful, did they agree that 

the arbitrator would resume the hearing he was conducting and continue?"  It 

initially commented "plaintiff is now contesting the award so, it's plaintiff's 

burden" but then stated "[i]t's really nobody's burden.  It's really, the [c]ourt has 

to determine from the witnesses what happened."  The court explained that we 

had remanded the case for "a fact hearing to determine whether or not the 

arbitrator was given authority to conduct mediation and then return to his role 

as arbitrator, if the mediation was unsuccessful."  It found, "that's what we're 

here for." 

 During the conference, the court also addressed whether the arbitrator 

could testify during the evidentiary hearing.  In Pami, we held:  

We are, and the motion judge should be, mindful that 
the agreement retaining the arbitrator provided "no 
party shall subpoena the Arbitrator to testify 
concerning statements made by anyone during the 
arbitration or during settlement discussions."  We leave 
it to the motion judge to determine the meaning and 
application of that provision under the present 
circumstances and the structure and scope of the 
evidentiary hearing, with the understanding that the 
point of the hearing is to resolve the parties' conflicting 
factual contentions regarding whether they agreed the 
arbitrator could participate in settlement discussions 
and resume his role as arbitrator.    
 
[Id. at 559-60.] 
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In deciding whether the arbitrator could testify, the trial court recognized that 

"the general prohibitions against a neutral testifying are that the neutral cannot 

comment on the substance of what occurred during the arbitration or evidence 

or any of the substantive disputes between the parties."  The court determined 

the arbitrator was "a competent witness because the issue in this case has to do 

with a determination of his jurisdiction."  The court held the arbitrator could 

testify only about the "procedural issue" of whether the parties had agreed he 

could resume his role as arbitrator after mediating the case.  The court directed 

that the arbitrator could not "answer any questions about how he formulated his 

decision" or about "the substance of the mediation, . . . the reasons why the 

parties mediated, what did they say, what did they do."  The court also found the 

issue before the court regarding whether the parties had an agreement  

concerning the arbitrator's role "require[d] the testimony of" the arbitrator.   

During the hearing, the arbitrator testified that when the issue of him 

mediating the case arose during the arbitration, the "first thing [he] emphasized 

to them was that [he] would need both of them to waive any objection of [him] 

mediating."  According to the arbitrator, he "made sure [he] emphasized to them 

how important that consent was" and "made it clear before [they] started . . . the 

settlement talks . . . that they would have to consent not only to [him] mediating 
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it, but if it did not settle, to [him] continuing to arbitrate the case . . . ."  The 

arbitrator testified he told the parties if they did not consent, they "either could 

continue with the arbitration or they could get . . . another mediator to mediate 

the case . . ." and made it "crystal clear" that without their consent, he could not 

mediate the case and then continue as arbitrator if the parties did not settle the 

case.  In addition to testifying the parties had consented to him resuming his role 

as arbitrator after mediating the case, the arbitrator stated that no one had 

complained about him resuming his role as arbitrator after the unsuccessful 

mediation efforts until he informed the parties he was rendering an arbitration 

award in favor of defendant.   

 Plaintiff's counsel testified that after counsel had completed the 

examination of a witness at around lunch time, the arbitrator came into plaintiff's 

"breakout room" and stated, "arbitration is over for today and we're going to 

settle the case."  Counsel denied discussing with the arbitrator a possible dual 

role as arbitrator and mediator and denied the arbitrator had asked for the parties' 

consent to act as both.  He confirmed he had agreed to continue the arbitration 

after the unsuccessful mediation effort and had not objected to the arbitrator 
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acting as both mediator and arbitrator until after the arbitrator advised the parties 

he was issuing an arbitration decision in defendant's favor.1 

 In his testimony, defense counsel denied the arbitrator had tried to force 

the parties into having settlement discussions and testified the arbitrator had 

made it "very clear" to the parties "that if he was going to assist the parties in 

these settlement discussions and if it didn't work out, the parties were agreeing 

that he would continue as arbitrator."  He did not recall the specific language 

the arbitrator had used but testified that "it was very clear that the parties were 

agreeing to engage in settlement instructions with the clear understanding that 

the parties were agreeing that if the settlement discussions didn't work out that 

[the arbitrator] would continue as arbitrator."   

Another attorney who had represented defendant at the arbitration testified 

the arbitrator had said if the parties wanted to proceed with him acting as 

mediator, they would "have to waive any conflict."  According to that attorney, 

the arbitrator stated that if the parties waived the conflict, they would proceed 

with the mediation but if they did not waive it, the arbitrator could not "go 

 
1  In response to an objection to this line of questioning, the court permitted 
defense counsel to "inquire as to the . . . actions after the mediation failed.  Those 
are the facts.  They go to credibility and they're relevant."  Consistent with Pami, 
468 N.J. Super. at 560, the court held "[w]hether . . . [p]laintiff through its 
counsel waived anything, . . . is not relevant at all."   
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forward" as mediator.  The attorney testified plaintiff's counsel had consented 

on behalf of plaintiff.  Defendant's principal also testified during the evidential 

hearing.  He confirmed the arbitrator had obtained consent from the parties to 

continue in his role as arbitrator if the mediation failed.   

On February 15, 2023, the court placed a decision on the record  granting 

defendant's motion to confirm the arbitration award and denying plaintiff's 

cross-motion to vacate it.  On February 23, 2023, the court entered an order with 

a statement of reasons memorializing that decision.  In its oral decision and 

written statement of reasons, the court made detailed credibility determinations 

regarding the witnesses who had testified during the evidentiary hearing on 

remand.  We do not need to repeat those determinations here.  In sum, the court 

found the arbitrator's and defendant witnesses' testimony "more reasonable and 

credible" than plaintiff's counsel's testimony.  The court concluded: 

[The arbitrator] properly raised the issue of settlement 
during the arbitration hearing; that at the time counsel 
obtained consent from their respective parties, the 
[a]rbitrator addressed all parties in person; that the 
[a]rbitrator specifically and clearly informed all 
counsel and parties, at the same time, that for him to be 
involved in any way in settlement discussions, he 
needed the agreement of both parties that, if settlement 
discussions failed, he could resume the arbitration 
hearing; that neither party, nor any attorney, raised any 
objection to this agreement; and that all parties and 
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counsel agreed that the [a]rbitrator could continue the 
arbitration hearing if settlement was unsuccessful. 
 

The court "answer[ed] in the affirmative that 'the parties agreed the arbitrator 

could participate in settlement discussions and resume his role as arbitrator ,'" 

(quoting Pami, 468 N.J. Super. at 559).  Finding the arbitrator had not exceeded 

his authority, the court granted the motion to confirm the arbitration award 

pursuant to N.J.S.A. 2A:23B-22 and denied the cross-motion to vacate the award 

under N.J.S.A. 2A:23B-23(a)(4).    

 On March 29, 2023, pursuant to N.J.S.A. 2A:23B-25(a), the court entered 

an order of final judgment, awarding a judgment in defendant's favor and against 

plaintiff "in the amount of the June 15, 2020 Arbitration Award . . . namely, 

$342,494.50."  As stated in the order, the court declined to grant post-judgment 

interest "because the monies were placed in a trust account, and the final 

judgment is not the arbitration award."   

 This appeal and cross-appeal followed. 

II. 

"Final determinations made by the trial court sitting in a non-jury case are 

subject to a limited and well-established scope of review."  160 W. Broadway 

Assocs., LP v. 1 Mem'l Drive, LLC, 466 N.J. Super. 600, 610 (App. Div. 2021) 

(quoting Seidman v. Clifton Sav. Bank, SLA, 205 N.J. 150, 169 (2011)).  "[W]e 
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do not disturb the factual findings . . . of the trial judge unless we are convinced 

that they are so manifestly unsupported by or inconsistent with the competent, 

relevant and reasonably credible evidence as to offend the interests of justice  

. . . ."  Ibid. (quoting Seidman, 205 N.J. at 169).   

"In reviewing the judge's findings, '[w]e do not weigh the evidence, assess 

the credibility of witnesses, or make conclusions about the evidence.'"  Ibid. 

(alteration in original) (quoting Mountain Hill, LLC v. Twp. of Middletown, 399 

N.J. Super. 486, 498 (App. Div. 2008)).  "Deference is particularly appropriate 

when the court's findings depend on credibility evaluations made after a full 

opportunity to observe witnesses testify, Cesare v. Cesare, 154 N.J. 394, 412 

(1998), and the court's 'feel of the case.'"  Accounteks.Net, Inc. v. CKR Law, 

LLP, 475 N.J. Super. 493, 503 (App. Div. 2023) (quoting State v. Johnson, 42 

N.J. 146, 161 (1964)).  "[A] trial court's evidentiary rulings are entitled to 

deference absent a showing of an abuse of discretion, i.e., there has been a clear 

error of judgment."  State v. Singh, 245 N.J. 1, 12 (2021) (alteration in original) 

(quoting State v. Nantambu, 221 N.J. 390, 402 (2015)).   

However, "we owe no deference to the judge's interpretation of the law 

and the legal consequences that flow from established facts."  160 W. Broadway 

Assocs., 466 N.J. Super. at 498 (citing Manalapan Realty, LP v. Twp. Comm. 
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of Manalapan, 140 N.J. 366, 378 (1995)).  Thus, "[w]e review de novo a trial 

court's legal conclusions, . . . including decisions to affirm or vacate arbitration 

awards."  Pami, 468 N.J. Super. at 556; see also Sanjuan v. Sch. Dist. of W. 

N.Y., 256 N.J. 369, 381 (2024) (reviewing de novo a decision on a motion to 

vacate an arbitration award, while "be[ing] mindful of New Jersey's 'strong 

preference for judicial confirmation of arbitration awards'" (quoting Middletown 

Twp. PBA Loc. 124 v. Township of Middletown, 193 N.J. 1, 10 (2007))).  

Plaintiff argues the court erred in permitting the arbitrator to testify during 

the evidentiary hearing on remand.  Plaintiff contends the New Jersey 

Arbitration Act (the Act), N.J.S.A. 2A:23B-1 to -36, and the parties' arbitration 

agreement prohibited the arbitrator from testifying.  We disagree.   

In reaching that conclusion, we are guided by principles of statutory and 

contract interpretation.  See Roach v. BM Motoring, LLC, 228 N.J. 163, 174 

(2017) (finding "arbitration agreements . . . are contracts governed by principles 

of contract law").  "The Legislature's intent is the paramount goal when 

interpreting a statute and, generally, the best indicator of that intent is the 

statutory language."  Garden State Check Cashing Serv., Inc. v. Dep't of Banking 

& Ins., 237 N.J. 482, 489 (2019) (quoting DiProspero v. Penn, 183 N.J. 477, 492 

(2005)).  "If a statute's plain language is clear, we apply that plain meaning and 
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end our inquiry."  Ibid.; see also Sanchez v. Fitness Factory Edgewater, LLC, 

242 N.J. 252, 260 (2020) (holding, "we need delve no deeper than the act's literal 

terms." (quoting State v. Gandhi, 201 N.J. 161, 180 (2010))).  When a court 

interprets a contract, "[t]he plain language of the contract is the cornerstone of 

the interpretive inquiry; 'when the intent of the parties is plain and the language 

is clear and unambiguous, a court must enforce the agreement as written, unless 

doing so would lead to an absurd result.'"  Barila v. Bd. of Educ. of Cliffside 

Park, 241 N.J. 595, 616 (2020) (quoting Quinn v. Quinn, 225 N.J. 34, 45 (2016)). 

Applying those principles to the evidence in the record, we perceive no 

legal error or abuse of discretion in the court's decision to allow the arbitrator to 

testify.  The Act prohibits an arbitrator from testifying about "any statement, 

conduct, decision, or ruling occurring during the arbitration proceeding."  

N.J.S.A. 2A:23B-14(d) (emphasis added).  The parties' arbitration agreement 

provided discussions "concerning settlement" would be confidential and barred 

the parties from compelling an arbitrator to "testify concerning statements made 

by anyone during the arbitration or during settlement discussions."   The court 

prohibited the arbitrator from testifying about his arbitration decision, "the 

substance of the mediation," and the parties' statements and actions during the 

mediation.  The court carefully limited the arbitrator's testimony to the direct 
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procedural issue before the court:  "whether the parties [had] agreed the 

arbitrator could participate in settlement discussions and resume his role as 

arbitrator."  Pami, 468 N.J. Super. at 559.  Counsel for both parties confirmed 

the arbitrator had raised the idea of the parties engaging in settlement 

negotiations during a break in the arbitration.  The arbitrator did not testify about 

the substance of the settlement discussions or decisions he made in the 

arbitration.  On that record, neither the plain language of the Act nor the 

arbitration agreement prohibited the arbitrator from testifying about the limited 

issue allowed by the court.   

 Plaintiff argues the court erred in its assessment of the burden of proof to 

be applied at the evidentiary hearing on remand.  Plaintiff contends defendant 

bore the burden of proof because "it was in [defendant's] interest to establish an 

agreement that the arbitrator could continue after he had conducted the 

mediation."  But the applicable statutory language does not support that 

conclusion. 

 Defendant moved to confirm the arbitration award under N.J.S.A. 

2A:23B-22.  That statute permits a party, on receiving notice of an arbitration 

award, to "file a summary action with the court for an order confirming the 

award, at which time the court shall issue a confirming order unless the award 
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is modified or corrected pursuant to section 20 or 24 of this act or is vacated 

pursuant to section 23 of this act."  N.J.S.A. 2A:23B-22 (footnotes omitted).  To 

prevail on its motion, that's what defendant had to establish.   

 Plaintiff cross-moved to vacate the arbitration award pursuant to N.J.S.A. 

2A:23B-23(a)(4), which permits a party to file a summary action asking the 

court to vacate an arbitration award if "an arbitrator exceeded the arbitrator's 

powers."  To prevail on its cross-motion, that's what plaintiff had to establish.  

And it failed to do so.   

Moreover, even if, as plaintiff contends, defendant bore the burden of 

proving the parties had agreed the arbitrator could participate in settlement 

discussions and then resume his role as arbitrator, defendant met that burden.  

The purpose of the evidentiary hearing was clear from our opinion in Pami, 468 

N.J. Super. at 559, as well as the court's consideration of that opinion during the 

post-remand case management conference.  The parties had notice and a full and 

fair opportunity to present evidence they believed supported their respective 

positions.  After considering the evidence presented and the credibility of the 

testimony of the witnesses called by each party, the court rendered factual 

findings, concluding the parties had agreed the arbitrator could participate in 

settlement discussions and then resume his role as arbitrator.  Those factual 
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findings were supported by "adequate, substantial, credible evidence," and we 

have no basis to disturb them.  Satz v. Satz, 476 N.J. Super. 536, 549 (App. Div. 

2023) (quoting Cesare, 154 N.J. at 411-12).  Accordingly, we affirm the 

February 23, 2023 order granting defendant's motion to confirm the June 15, 

2020 arbitration award and denying plaintiff's cross-motion to vacate it.  We 

also affirm the aspect of the March 29, 2023 order of final judgment entering 

judgment in favor of defendant and against plaintiff. 

We turn now to defendant's cross-appeal.  Defendant argues the court 

erred by declining to award post-judgment interest in the order of judgment.  

Defendant contends that, pursuant to Rule 4:42-11(a), it was entitled to an award 

of post-judgment interest accruing from the date of the arbitration award, June 

15, 2020, through the date the award was confirmed, February 15, 2023. 

Rule 4:42-11(a) governs the award of post-judgment interest.  It provides 

that "[e]xcept as otherwise ordered by the court or provided by law, judgments, 

awards and orders for the payment of money, taxed costs and attorney's fees 

shall bear simple interest as" further set forth in the rule.  R. 4:42-11(a) 

(emphasis added).  "[I]t is well established that 'a judgment creditor is entitled 

to post-judgment interest at the rate specified in [Rule] 4:42-11(a) absent an 

extraordinary and equitable reason.'"  C.E. v. Elizabeth Pub. Sch. Dist., 481 N.J. 
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Super. 172, 178-79 (App. Div. 2025) (second alteration in original) (quoting 

Marko v. Zurich N. Am. Ins. Co., 386 N.J. Super. 527, 532 (App. Div. 2006)).  

"[T]he grant of post-judgment interest is ordinarily not an equitable matter 

within the court's discretion but is, as a matter of longstanding practice, routinely 

allowed."  Id. at 180 (quoting Marko, 386 N.J. Super. at 531).  That longstanding 

practice was "codified by Rule 4:42-11(a)."  Id. at 179. 

"[P]ost-judgment interest cannot start to run until the precise amount of 

money damages is fixed."  Bd. of Educ. of Newark v. Levitt, 197 N.J. Super. 

239, 248 (App. Div. 1984).  In the context of arbitration awards, "interest . . . 

usually relates back to the date of the award."  Jefferson Twp. v. Toro Dev. 

Corp., 199 N.J. Super. 459, 469 (App. Div. 1985).  In this case, the amount of 

money damages was set by the arbitrator in the June 15, 2020 arbitration award.    

A litigant is entitled to post-judgment interest "as of right."  R. Jennings 

Mfg. Co., v. Northern Elec. Supply Co., 286 N.J. Super. 413, 416 (1995); see 

also C.E., 481 N.J. Super. at 180 (same).  However, courts retain discretion to 

modify awards based on equitable considerations.  See Baker v. Nat'l State 

Bank, 353 N.J. Super. 145, 173 (App. Div. 2002) (holding a trial court may vary 

the post-judgment interest award "in the interests of equity"); Jefferson, 199 N.J. 

Super. at 469 (recognizing Rule 4:42-11(a) permits a court to adjust a  
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post-judgment interest award "due to the special nature of the situation before 

him [or her]").  In Jefferson, 199 N.J. Super. at 469, we described the following 

as "special circumstances" that may justify departing from the "usual rule" 

regarding post-judgment interest:   

Had the parties settled for a specified sum with the 
implied consideration that the funds would be 
expeditiously secured and paid over, or if the amount to 
be paid was proceeds of a nonproductive asset which 
was to be sold, so that the paying party was not 
retaining funds which generated income to the date set 
for payment, or if other matters were present that 
warranted a departure from this interest rule, a trial 
judge could so direct. 
 

However, if "the circumstances are such that elimination or modification of 

post-judgment interest is unwarranted," a trial court must award post-judgment 

interest.  Marko, 386 N.J. Super. at 532.  

In the order of judgment, the court declined to award post-judgment 

interest "because the monies were placed in a trust account, and the final 

judgment is not the arbitration award."  The court presumably was referencing 

the parties' agreement, as memorialized in a May 15, 2019 consent order, that 

"pending completion of the arbitration proceeding between the parties and the 

issuance of an arbitration award," plaintiff would "deposit the sum of 

$274,924.37 in good funds into the attorney trust account of its attorneys . . . in 
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lieu of the bond referenced in the parties' settlement agreement" and defendant, 

on receiving proof of deposit of those funds, would "take the necessary steps to 

discharge the subject construction liens."  The parties also agreed that if 

defendant prevailed in the arbitration proceeding, plaintiff's law firm would pay 

the deposited funds directly to defense counsel "to satisfy the arbitration award."  

They did not agree to the payment of post-judgment interest in addition to the 

deposited funds.   

Given the parties' agreement as memorialized in the May 15, 2019 consent 

order, we perceive no abuse of discretion in the court's decision not to award 

post-judgment interest on the $274,924.37 dollars defendant agreed would be 

held in plaintiff's counsel's attorney trust account pending the completion of the 

arbitration.  That agreement constituted special circumstances warranting 

departure from the usual rule concerning post-judgment interest.  The agreement 

to deposit the funds in the attorney trust action "implied condition that the funds 

would be expeditiously secured and paid over" and, although defendant did not 

have the benefit of those funds during the arbitration proceedings, neither did 

plaintiff.  Jefferson, 199 N.J. Super. at 469. 

But, of course, the arbitration award exceeded the amount of the deposited 

funds by $67,570.13, and the special circumstances involving the deposited 
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funds do not apply to the additional amount awarded by the arbitrator.   

Accordingly, the court abused its discretion in failing to award post-judgment 

interest on the amount of the arbitration award that exceeded the amount of the 

deposited funds.  Thus, we reverse the aspect of the March 29, 2023 order of 

final judgment denying any award of post-judgment interest and remand with 

instructions the trial court calculate post-judgment interest pursuant to Rule 

4:42-11(a) on the $67,570.13 of the arbitration award that exceeded the 

deposited funds and issue an amended order of judgment including that award 

of post-judgment interest.   

 Affirmed in part; reversed in part; and remanded for proceedings 

consistent with this opinion.  We do not retain jurisdiction. 
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Georgia. 
 
 
Dennis A. Estis is a Partner in Greenbaum Rowe Smith & Davis LLP in Iselin, New Jersey.  He 
concentrates his practice in condominium and community association law and complex 
commercial litigation, with a particular focus on construction law, public entity law and dispute 
resolution. 
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey, the Third Circuit Court of Appeals and the United States Supreme 
Court, Mr. Estis is a Fellow of the American Bar Foundation, the College of Community 
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Association Lawyers and the National Conference of Bar Presidents, and a Charter Fellow of 
the Litigation Counsel of America and the Construction Lawyers Society of America.  He is a 
former Director of the New Jersey State Bar Association Dispute Resolution Section and Past 
Chair of the NJSBA Equity Jurisprudence Committee, and has been a Qualified Civil Mediator, 
Superior Court of New Jersey, since 1998.  Past President of the Middlesex County Bar 
Association, he is a former Trustee of the Middlesex County Bar Foundation, a Senior Trustee of 
the New Jersey Institute of Local Government Attorneys and a member of the New Jersey 
Builders Association and the Community Associations Institute.  
 
Co-author of New Jersey Condominium and Community Association Law (Gann Law Books, 
2025), Mr. Estis’s articles have appeared in Practical Law and other publications, and he has 
lectured for ICLE, the New Jersey State and Middlesex County Bar Associations, and other 
organizations.  He is the recipient of the Arthur H. Miller Lawyer Achievement Award, the Robert 
J. Cirafesi Chancery Practice Award and the David Pavlovsky Service to the Bar Award—all 
bestowed by the Middlesex County Bar Association—as well as numerous other honors. 
 
Mr. Estis received his B.A. from Johns Hopkins University and his J.D. from New York University 
School of Law.  He was a law clerk to the Honorable Samuel Allcorn, Superior Court of New 
Jersey, Appellate Division.   
 
 
Perry Farhat is Director of Diversity, Equity & Inclusion for RWJBarnabas Health in Cherry Hill, 
New Jersey. 
 
 
Rachel S. Fischer practices with Proskauer Rose, LLP in New York City. 
 
 
Yvette Gibbons is the owner and President of Employment Compliance Strategies®, LLC in 
South Orange, New Jersey, where she has counseled clients in all aspects of employment law 
and related litigation.  She has represented numerous clients in federal, state and administrative 
courts and counseled clients in wrongful discharge with Title VII, the American with Disabilities 
Act, the Family and Medical Leave Act, the Equal Pay Act, the WARN Act, civil rights violations 
and other federal and state employment legislation.  She has also served as a federal arbitrator 
for the District of New Jersey and the New Jersey State Board of Mediation, and has served on 
the District of New Jersey’s Mediation Panel.  
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey and the Southern District of New York, and the Third Circuit Court 
of Appeals, Ms. Gibbons is Past President of the Essex County Bar Association and has been a 
member of the American Bar Association’s Labor and Employment Law Section and the New 
Jersey Association of Professional Mediators (NJAPM).  She is a Director and member of the 
Board of Trustees of the Essex County Legal Aid Association as well as a member of the 
Federal Historic Society of the United States District Court for the District of New Jersey.  She 
frequently conducts in-house employment training for management, supervisory and non-
supervisory employees, on topics including litigation avoidance, employment compliance, 
discrimination, harassment, gender-based issues, workplace violence and bias training. 
 
Ms. Gibbons received her B.S from Montclair State University, attended Rutgers Business 
School and received her J.D. from the University of Virginia School of Law, where she served on 
the Editorial Board of the Virginia Law Review.  She was Law Clerk to the Honorable Joseph A. 
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Greenway, Jr., U.S.D.J., District of New Jersey, the Honorable Ronald J. Hedges, U.S.M.J., 
District of New Jersey, and the Honorable Leander J. Shaw, Jr., Justice, Supreme Court of 
Florida. 
 
 
Jennifer Gillman is founder and President of the Gillman Strategic Group, LLC in Westfield, 
New Jersey. 
 
 
Ayesha Krishnan Hamilton established the Hamilton Law Firm, P.C. in Princeton, New Jersey, 
and concentrates her practice in business and employment law, including commercial litigation 
and business transactions.  She is experienced in all phases of litigation, including conducting 
depositions, mediations, arbitrations and trials. 
 
Ms. Hamilton is admitted to practice in New Jersey, New York and Pennsylvania, and before the 
United States District Court for the District of New Jersey, the Southern and Eastern Districts of 
New York and the Eastern and Middle Districts of Pennsylvania.  She has been a Trustee of the 
New Jersey State and Mercer County Bar Associations, and has served on the NJSBA Diversity 
Committee and Commission on Racial Equity in the Law.  Past Chair of the NJSBA Solo Small 
Firm Section, Ms. Hamilton has been Chair of the Mercer County Bar Association’s Diversity 
Committee, Co-Chair of the Association’s Civil Practice Committee, and a member of the 
Employment Law Committee of the New Jersey Association for Justice.  She is a member of the 
National Employment Lawyers Association and the National Association of Women Business 
Owners.  In 2020 Ms. Hamilton was appointed to serve on the State Bar’s Judicial and 
Prosecutorial Appointments Committee (JPAC), vetting candidates for the New Jersey 
Governor’s Office.  She was named the NJSBA Solo/Small Firm Attorney for the Year in 2021.  
 
Ms. Hamilton received her B.A. from Case Western Reserve University and her J.D. from Case 
Western Reserve University Law School. 
 
 
Joseph J. Hocking practices at the Law Office of Joseph J. Hocking in Denville, New Jersey. 
 
 
Josh Irons is CEO of River Avenue Digital in Springfield, New Jersey. 
 
 
Honorable Ellen L. Koblitz, PJAD (Ret.) is Special Counsel in the Alternative Dispute 
Resolution, Appellate Advocacy, Criminal Defense and Family Law Practices at Pashman Stein 
Walder Hayden P.C. in Hackensack, New Jersey.  She focuses her practice in the mediation 
and arbitration of family, chancery and civil matters, and is a former Presiding Judge of the 
Appellate Division. 
 
While on the bench Judge Koblitz served on numerous New Jersey Supreme Court committees 
and was Chair of the Supreme Court Judicial Education Committee and several other 
committees.  She is a former Vice President of the New Jersey chapter of the Association of 
Family and Conciliation Courts (NJ-AFCC) and a member of the New Jersey State Bar 
Association Family Law Section, the Association of Criminal Defense Lawyers-New Jersey 
(ACDL-NJ), Women Lawyers in Bergen County and the Hudson and Bergen County Bar 
Associations. 
 

204 



President of the Barry Croland Family Law American Inn of Court, Judge Koblitz is an Adjunct 
Professor at Rutgers University School of Law.  She has lectured for ICLE and other 
organizations, and is the recipient of the NJSBA Family Law Section’s Eugene D. Serpentelli 
Award and several other honors. 
 
Judge Koblitz received her B.A. from the University of Chicago and her J.D. from Yale Law 
School. 
 
 
Honorable Robert B. Kugler, U.S.D.J. (Ret.) joined JAMS in New York City after serving 
approximately 32 years on the bench as a United States District Court Judge and Magistrate 
Judge for the District of New Jersey.  Retiring from the bench in 2024, he serves as an 
arbitrator, mediator, special master/referee and neutral evaluator. 
 
Judge Kugler is admitted to practice in New Jersey and before the United States District Court 
for the District of New Jersey, the Third Circuit Court of Appeals and the United States Supreme 
Court.  He served as a member and Chair of the U.S. Judicial Conference Committee on the 
Administrative Office of U.S. Court and was a member of the Third Circuit Court of Appeals 
Commission on Race & Ethnicity. 
 
Judge Kugler has lectured for professional and community organizations nationwide.  He was 
the 2024 John F. Gerry Award bestowed by the Camden County Bar Association (for 
humanitarianism and outstanding contributions to the administration of justice in New Jersey) as 
well as several other honors. 
 
Judge Kugler received his B.A., summa cum laude, from Syracuse University and his J.D., with 
honors, from Rutgers School of Law-Camden.  He was Law Clerk to the Honorable John F. Gerry, 
United States District Court for the District of New Jersey.   
 
 
Robert E. Margulies is a Principal in the Jersey City, New Jersey, firm of Schumann Hanlon 
Margulies LLC.  He has been the managing member of The Resolution Group, a high-level 
mediation and arbitration practice, and has also maintained a full law practice with a 
concentration in litigation, commercial matters, personal injury, civil rights, employment and 
discrimination, insurance, products liability and appellate practice.  
 
Admitted to practice in New Jersey, New York and Massachusetts (inactive), and before the 
United States District Court for the District of New Jersey and the Southern and Eastern 
Districts of New York; the First, Second, Third and Tenth Circuit Courts of Appeals; the United 
States Tax Court and the United States Supreme Court, Mr. Margulies is a member of the 
American and New Jersey State Bar Associations, and a past President of the Hudson County 
Bar Association.  He has also been a member of the Supreme Court of New Jersey Arbitration 
Advisory Committee and Complementary Dispute Resolution Committee, where he has served 
as Chair of the Civil Mediation Subcommittee.  Receiving accreditation as a Mediator from the 
Center for Effective Dispute Resolution in 2011, Mr. Margulies served for 7 years on the NJSBA 
Judicial and Prosecutorial Appointments Committee and is Past Chair of the NJSBA Dispute 
Resolution Section and the Executive Committee of the General Council.  He is Past President 
of the Association of County Bar Presidents, a Fellow of the American Bar Foundation and on 
the roster of the American Arbitration Association as an arbitrator/mediator.   
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A court-approved mediator since 1995, Mr. Margulies has been the principal lecturer for ICLE in 
mediation and arbitration for more than two decades.  He is a former Master of the Hudson 
American Inn of Court and the Family Law American Inn of Court, and Executive Director and a 
founder and Master of the Justice Marie L. Garibaldi American Inn of Court for Alternative 
Dispute Resolution.  Mr. Margulies was an Adjunct Professor at Seton Hall Law School, where 
he taught advanced mediation, and has taught negotiation at Peking University in Beijing for 
EMBA students.  The recipient of the 2006 Distinguished Service Award bestowed by ICLE, he 
is also the 2003 recipient of the Boskey Award as ADR Practitioner of the Year and the 2011 
Jeydel Award for ADR Excellence from the Garibaldi American Inn of Court. 
  
Mr. Margulies received his A.B. from Duke University and his J.D. from Suffolk University Law 
School.  He served in the U.S. Army as a 1st Lieutenant in the Medical Service Corps from 1968 
to 1971, with a tour of duty in Vietnam. 
 
 
Bruce P. Matez, APM practices with Weir Greenblatt Pierce LLP in Haddonfield, New Jersey.  
He concentrates his practice in ADR matters, including mediation, arbitration, Collaborative 
Divorce and out-of-court settlement negotiations.  He is a trained Collaborative Divorce 
professional, an approved R. 1:40 Post MESP Economic Mediator and has been appointed by 
the court and colleagues as a Parenting Coordinator and Guardian ad Litem for minor children. 
 
A former member of the Executive Committee of the New Jersey State Bar Association Family 
Law Section, Mr. Matez also serves on the Family Law Committees of the Camden, Burlington 
and Gloucester County Bar Associations.  He is Past President of the New Jersey Association of 
Professional Mediators (NJAPM), a founding member of the South Jersey Collaborative Divorce 
Professionals (a.k.a. BetterWayDivorce), the Justice Marie Garibaldi American Inn of Court for 
Alternative Dispute Resolution and a member of several other professional and community 
organizations. 
  
Mr. Matez was a founding member of the Thomas S. Forkin Family Law American Inn of Court, 
served on the organization’s Executive Committee from 1997-2009 and is a Master emeritus. 
He has lectured for ICLE and the Camden County Bar Association, taught family law mediation 
and family law motion practice at Rutgers Law School-Camden, and in 2018 was the recipient of 
the Honorable Joseph M. Nardi, Jr. Award for his commitment to the practice of law encouraging 
and exemplifying civility, humility, compassion and a moral/ethical obligation to the welfare of 
children and families, in general.  In 2022 he was the recipient of the Richard Jeydel Award 
bestowed by the Justice Marie Garibaldi American Inn of Court. 
 
Mr. Matez received his undergraduate degree from the University of Maryland, College Park, 
where he was elected to Phi Beta Kappa, and his J.D. from Villanova University School of Law.  
He clerked for the Honorable Samuel D. Natal, J.S.C., Family and Criminal Parts, Camden 
County. 
 
 
Julien Musolino, Ph.D. is a cognitive scientist, public speaker, author and Associate Professor 
at Rutgers University in New Brunswick, New Jersey, where he holds a dual appointment in the 
Psychology Department and the Center for Cognitive Science. 
 
Dr. Musolino’s research has been funded by the National Institutes of Health and National 
Science Foundation.  The author of The Soul Fallacy:  What Science Shows We Gain from 
Letting Go of Our Soul Beliefs, he is the author of numerous scientific articles, has lectured in 
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the United States and worldwide, has appeared on national television, and has been a guest on 
radio and podcast programs. 
 
Born and raised in France, Dr. Musolino studied at the University of Geneva (Switzerland), the 
University of North Wales, Bangor (United Kingdom), the University of Maryland and the 
University of Pennsylvania. 
 
 
Zaid Qasim is Assistant County Counsel, Passaic County, in Paterson, New Jersey. 
 
 
Honorable Siobhan A. Teare, J.S.C. (Ret.) retired in 2025 as a Judge of the Superior Court, 
Vicinage 5, and sat in Newark, New Jersey. 
 
Prior to her judicial appointment in 2005, Judge Teare was Director of Legal Management for 
the University of Medicine and Dentistry of New Jersey.  Past President of the Garden State Bar 
Association, she served on the Supreme Court Committee of the Americans With Disabilities Act 
and the Supreme Court Arbitration Advisory Committee.   
 
Judge Teare received her B.A. from Tufts University and her J.D. from Rutgers School of Law-
Newark. 
 
 
Neethi Vasudevan practices with Seiden Freed LLC in Pennington, New Jersey. 
 
 
Cindy Ball Wilson, Wilson Family Law LLC in Chatham, New Jersey, devotes her practice 
exclusively to family and matrimonial law.   Her broad expertise spans mediation, collaboration 
and litigation; and she handles high-net-worth clients with complex compensation needs and 
those who are facing financial challenges. 
  
Admitted to practice in New Jersey and Maryland, and before the United States District Court for 
the District of New Jersey, Ms. Wilson is an approved family mediator in ten New Jersey 
counties and an Early Settlement Panelist in Morris and Union Counties.  She has been 
Secretary and President of the New Jersey Collaborative Law Group, a member of the New 
Jersey State Bar Association’s Dispute Resolution and Family Law Sections, and a member of 
the Family Law Sections of the Morris and Union County Bar Associations.  She is also a 
member of the New Jersey Association of Professional Mediators (NJAPM), the International 
Academy of Collaborative Professionals and the New Jersey Women Lawyers Association.  
 
A member of the Barry I. Croland American Inn of Court, Ms. Wilson serves on the Executive 
Committee of the Justice Garibaldi American Inn of Court.  She has been a guest lecturer on 
family law mediation topics at Seton Hall Law School and is the recipient of several honors.  
 
Ms. Wilson received her B.A. from Rutgers University and her J.D. from Seton Hall Law School. 
While in law school, she was a law clerk for the New Jersey Office of the Attorney General in the 
Division of Youth and Family Services (currently Child Protection & Permanency) and worked on 
cases involving abused and neglected children.  After graduating law school, she was Law Clerk 
to Chief Judge Louise G. Scrivener, Family Division, Sixth Judicial Circuit, Montgomery County, 
Maryland, where she lectured about gun possession in domestic violence cases. 
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Melissa S. Woods practices with Cohen Weiss & Simon, LLP in New York City. 
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