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C.R. v. M.T., 257 N.J. 126 (2024) 

Issue: Was the plaintiff’s testimony that she had been traumatized by the defendant as a 

result of being sexually assaulted by the defendant more than three years earlier sufficient 

in order to satisfy prong two of the Sexual Assault Survivor Protection Act (“SASPA”) and 

warrant the entry of a Final Protective Order? 

Holding: Yes.  The second factor under SASPA only requires that the victim demonstrate 

that there be a possibility of future risk to their safety and well-being.  This is a more 

permissive and lenient standard that was intended by the Legislature than obtaining a Final 

Restraining Order in which the victim seeking relief under the Prevention Against 

Domestic Violence Act must demonstrate that a restraining order is necessary in order to 

prevent future harm or abuse.  Accordingly, the plaintiff’s subjective fear of the defendant, 

notwithstanding the passage of time, was enough to qualify as a possibility of a future risk 

of harm under SASPA.    

Discussion: The plaintiff (“Clara”) initially obtained a Final Protective Order (“FPO”) 

against the defendant (“Martin”) under SASPA after testifying that she had been sexually 

assaulted by Martin in June 2018.  As part of its initial ruling, the trial court found that 

Clara had been subjected to nonconsensual contact within the purview of SASPA as her 

extreme voluntary intoxication made it impossible for her to consent to sexual contact.  

Although this ruling was reversed by the Appellate Division in directing the trial court to 

apply the prostration of faculties test to determine whether Clara was capable of consenting 

to the sexual contact, the New Jersey Supreme Court overruled the decision by the 

Appellate Division.  Specifically, the Supreme Court remanded the case back to the trial 
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court and instructed that the affirmative consent standard be applied in order to determine 

whether sexual activity by Clara was consensual or non-consensual.   

 On remand before the trial court, Clara testified that she had been intensely 

traumatized by the sexual assault in which she had seen multiple therapists, suffered 

intimacy issues, and lost her feeling of self-worth.  Martin waived his right to testify and 

relied on his testimony from the initial hearing.  At the conclusion of the remand hearing, 

the trial judge found Clara’s testimony to be credible and believable while noting that 

Martin’s prior testimony lacked credibility and was not truthful.  In applying the two-factor 

test under SAPSA, the trial judge held that the consent to sexual contact was not 

affirmatively and freely given by Clara based on N.J.S.A. 2C:14-16(a)(1).  Additionally, 

the trial judge noted that the second prong of the analysis, N.J.S.A. 2C:14-16(a)(2) only 

required a possibility, rather than a probability of future harm to the victim which was 

established by Clara’s testimony regardless of the fact that Martin had not contacted Clara 

in the three years since the incident occurred.    

 Martin subsequently filed an appeal in which he asserted that the sexual contact was 

consensual and that Clara’s fear of him was irrational as he posed no threat to her.  The 

Appellate Division reviewed the language as set forth in the SASPA statute and in giving 

the key terms in the statute their plain and ordinary meaning, the Appellate Division 

concurred with the trial court that Clara had demonstrated a possibility of harm and loss at 

trial.  
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 Following the unreported opinion by the Appellate Division, Martin’s petition for 

certification was granted by the Supreme Court in which its review was limited to the 

statutory construction and interpretation of N.J.S.A. 2C:14-16(a)(2).  Martin contended that 

the bar to satisfy the second prong of the SASPA analysis was too low because there is 

always a possibility of future risk to the victim unless either one or both parties are 

deceased.  This would effectively lead to a result in which prong two of SASPA is 

established automatically in every case.   

 In response to Martin’s argument, Clara claimed that the lower courts correctly 

construed the plain and unambiguous language of the statute.  Moreover, Clara posited that 

Martin was asking the Court to apply a much more stringent test analogous to the 

requirements under the Prevention of Domestic Violence Act (“PDVA”) in order to apply 

for a restraining order.  Clara proffered that any correlation in this regard would be 

improper since the Legislature had the opportunity to incorporate the more rigorous 

requirements of PDVA when SASPA was enacted in 2015 but decided not to go that route. 

 As part of the review conducted by the Supreme Court, leave was granted to Legal 

Services of New Jersey and Partners for Women and Justice to participate as amici curiae.  

Amicus Partners for Women and Justice made clear in its submission to the Supreme Court 

that although there are some cases where a liberal standard will make the issuance of a FPO 

perfunctory under SASPA, this is exactly what the Legislature intended for victims of 

sexual assault.  They further recognized that the consequences of a FPO under SASPA are 

far less onerous or significant than a FRO under the PDVA. 
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 In addressing the arguments of the parties and the points raised by the amicus 

participants, the Supreme Court acknowledged the more lenient and permissive standard 

in order to obtain a FPO under SASPA.  The majority opinion for the Supreme Court noted 

that a FPO does not require a showing that it is necessary to protect the safety and well-

being of the alleged victim.  Instead, it only requires the possibility of future risk to the 

safety or well-being of the alleged victim.  SASPA fills the void by providing orders of 

protection only in cases where parties are not eligible for a restraining order as a victim of 

domestic violence under the PDVA. 

 The Supreme Court explained that while the procedures for seeking a FRO under 

the PDVA and a SASPA FPO are identical, SASPA only lists two factors that trial courts 

are to consider as compared to the PDVA which lists six factors.  It took note that the second 

factor of the PDVA which addresses the existence of immediate danger to persons or 

property, could have been inserted by the Legislature into the SASPA statute but opted 

against including this language.  The Supreme Court found this to be instructive in 

determining that the Legislature intended for SASPA’s second factor be less restrictive.   

 Moreover, the Supreme Court observed that the penalties of a FRO under the PDVA 

are far more severe than a FPO under SASPA.  A FRO may include nineteen (19) different 

forms of relief including but not limited to granting exclusive possession to a plaintiff of a 

shared residence, directing a defendant to pay money damages to a plaintiff, permanent 

forfeiture of firearms, and an award of attorney’s fees.  This is in contrast to the FPO which 

only prohibits the respondent from having any contact with the victim and prohibits the 
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respondent from committing any future act of nonconsensual sexual contact, sexual 

penetration, or lewdness against the victim.   

 The Supreme Court was also guided by the plain language of the statutory 

provisions of SASPA in finding that the Legislature intended a lenient and easy-to-satisfy 

standard to obtain a FPO in contrast to a PDVA FRO.  Specifically, the Supreme Court 

noted that the definition of the word “possibility” in N.J.S.A. 2C:14-16(a)(2) does not 

require that something will happen but that something may happen or might be the case.   

With regard to the definition of the word “risk,” the Supreme Court clarified that this meant 

a situation involving exposure to danger or the possibility that something unpleasant or 

unwelcome might happen.  Thus, the plain language of factor two in SASPA requires the 

Court to consider whether a victim may be exposed to physical risk or danger or an 

emotionally unpleasant outcome that could lead to them feeling uncomfortable, unhealthy, 

or unhappy.   

 Of equal importance to the Supreme Court was that the Legislature chose to use 

language that there was “possibility of future risk” to a victim for a SASPA FRO rather 

than there be a “necessity to protect” the victim which is the language set forth under 

N.J.S.A. 2C:14-15(a) for addressing SASPA TRO’s.  Based on the clear and unambiguous 

language of SASPA, the Supreme Court added that Clara’s extensive testimony detailing 

her physical and mental health issues, including but not limited to lack of sleep, intimacy 

issues, loss of self-worth, and the destructive impact that the sexual assault had on her 
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satisfied prong two of SASPA and there was sufficient evidence for the trial court to enter 

a FPO against Martin.   

 As for Martin’s argument that an irrational fear by Clara did not warrant a restraining 

order where the parties had not been in contact for over three (3) years, the Supreme Court 

pronounced that nothing in the plain language of N.J.S.A. 2C:14-16(a)(2) requires that there 

be an objectively reasonable fear or that it be consistent with a reasonable person standard.  

In short, credible testimony about emotional or psychological trauma, even if it is a 

subjective fear on the part of the victim, is sufficient to satisfy SASPA’s second factor.  
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Roik v. Roik, 477 N.J. Super. 556 (App. Div. 2024) 

Issue: Does the death of one spouse which is subsequent to the execution of a written 

Matrimonial Settlement Agreement (“MSA”) by both parties but prior to an uncontested 

hearing and entry of a Final Judgment of Divorce render the terms of the MSA 

unenforceable?    

Holding: No.  Where one party has become deceased pending an uncontested divorce 

hearing, the Family Part may enforce the MSA as long as it is entered at arm’s length, and 

it is fair and equitable to effectuate the parties’ mutual intent to divide their assets and 

liabilities.   

Issue: Do the amended statutes, N.J.S.A. 3B:5-3(d), N.J.S.A. 3B:8-1, and N.J.S.A. 2A:34-

23(h)(2), which close the proverbial “black hole” in matrimonial actions by permitting trial 

courts in the Family Part to make an award of equitable distribution where one party has 

died pending a divorce have retroactive application?    

Holding: Yes.  The revised statutes enacted by the Legislature have a curative effect since 

they were designed to close the Carr black hole and should be entitled to pipeline 

retroactivity to provide trial courts addressing this issue with a means to resolve cases 

which were not dismissed prior to the effective date of the new statutes.  

Discussion: Paul Roik (“Husband”) and Anita Roik (“Wife”) were married for forty-six 

(46) years at the time that the Husband filed a complaint for divorce in August 2020.  

Attached to the Husband’s complaint was a certification of insurance coverage confirming 

that there was a life insurance policy, but the Husband did not own it.   
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 With the assistance of counsel, the parties negotiated an MSA which was signed by 

the parties in November 2020.  The MSA contained a provision which stated that the 

Agreement became effective upon the last party executing the document.  There was also 

standard language in the Agreement including but not limited to the fairness and equity of 

the Agreement and the fact that it was entered into by both parties free of force, coercion, 

or duress.  

 An uncontested hearing date was scheduled by the court for January 11, 2022.  In 

December 2021, there was an email discussion which occurred between the parties, their 

eldest son, and their daughter about the cost and expediency as to whether the parties’ 

divorce should be entered on the papers in lieu of attending and participating in a virtual 

uncontested hearing by Zoom.   

 On December 25, 2021, the Husband signed a certification is support of a judgment 

of divorce on the papers.  The Husband subsequently passed away on December 29, 2021 

before a judgment of divorce was entered by the court.   

 Following the Husband’s death, the eldest son, executor of the Husband’s estate, 

filed an application in which he petitioned the court in the Family Part for the following: 

substitute the estate as the real party in interest; enforce the MSA; impose a constructive 

trust; or alternatively intervene in the divorce litigation.  The Wife opposed the motion and 

filed a cross-motion for other relief, including to dismiss the divorce.  

 In support of the Wife’s cross-motion, she certified that she knew that the Husband 

was in ill health but denied purposely delaying the divorce until he died.  The Wife further 

certified that she knew that the Husband had a life insurance policy with American General 
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– United States Life Insurance Company, on which the Husband was making payments, 

which had a death benefit of $750,000.00.  She claimed that she learned around 2011 that 

the Husband transferred ownership of the policy to the eldest son and that the beneficiary 

designation was changed from the Wife to someone else.  The Wife’s certification attached 

a letter from the insurance carrier enclosing a change of ownership and beneficiary forms 

and included a handwritten notation stating as follows: “$40,000 prepaid by son[.] 

$750,000 policy.” 

 The reply certification by the eldest son conceded that the Wife knew that the 

Husband no longer owned the life insurance policy because it was disclosed on the 

Husband’s CIS.  It was acknowledged that the policy was disclosed in discovery and the 

son took over the policy because the Husband could no longer afford the premiums.   

 Following oral argument, the trial court granted Wife’s cross-motion and concluded 

that the MSA could not be enforced because there was no way of discerning the parties’ 

mutual intent and whether they knowingly and voluntarily entered into the Agreement.  The 

judge who rendered the decision cited Administrate Office of the Courts Directive #18-20 

which promulgated the form “Certification in Support of Judgment of Divorce” which is 

required for a divorce on the papers and declared that this procedure does not relieve the 

court of its obligation to make findings on the record that the parties knowingly and 

voluntarily entered into the MSA.  The judge further explained that the MSA was never 

made part of a final judgment of divorce and therefore could not be enforceable as a court 

order.  
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 The estate argued on appeal that the trial judge erred as the existence of a signed 

MSA demonstrated unusual and exceptional circumstances warranting substitution of the 

estate as the real party in interest.  Furthermore, the estate contended that the trial court 

should have enforced the MSA to avoid a windfall to the Wife.   

 Following initial briefing and oral argument in the Appellate Division, legislation 

was introduced proposing an amendment to the intestacy and equitable distribution status 

to close the black hole in cases where one spouse dies pending a divorce proceeding.  The 

new legislation was signed into law by Governor Murphy on January 8, 2024.   

 In reviewing the record in the trial court, the Appellate Division noted at the outset 

that the trial judge relied extensively on Directive #18-20 which establishes the procedure 

for a divorce on the papers.  However, the trial judge overlooked the fact that the Husband 

had signed and filed a certification in support of the judgment of divorce prior to the time 

of his death.  Notwithstanding the certification, the Appellate Division explained that the 

MSA clearly expressed the mutual belief of the parties that the Agreement was fair and 

equitable and reflected their mutual intent to be bound by its terms.   

 The Appellate Division also found important that the Wife knew about the life 

insurance policy in which the ownership and beneficiary designations had changed but 

nonetheless decided to settle the case.  Furthermore, the equitable distribution provisions 

were unremarkable and worked to the Wife’s advantage as she no longer had an alimony 

obligation once the Husband died.  

 The evidence in the case further demonstrated to the Appellate Division that the 

final judgment of divorce would have been entered but for the scheduling delay which was 

12 



 
 

primarily attributed to the Wife’s preference of wanting a Zoom divorce based on her 

understanding that it would be more cost efficient.  Accordingly, the Appellate Division 

concluded there was no basis to set aside the MSA and reversed and remanded the matter 

back to the trial court in order for the estate to substitute as the real party in interest and 

enter a judgment incorporating the MSA.  

 The Appellate Division was further tasked with addressing the issue that was part 

of supplemental briefing as to whether the newly passed and amended statutes, N.J.S.A. 

3:B-3(d), N.J.S.A. 3B:8-1, and N.J.S.A. 2A:34-23(h)(2), by the Legislature which 

eliminated the “black hole” in divorce actions applied retroactively or prospectively.  The 

Appellate Division found that the revised statutes should have retroactive effect to pending 

cases that were not dismissed prior to the effective date of the new statutes.   

 In its analysis, the Appellate Division acknowledged that there is presumption 

against retroactivity.  However, there are exceptions where (1) the legislative history makes 

clear that the Legislature intended that the statutes apply retroactively either expressly or 

implicitly; (2) where the statute is ameliorative or curative; or (3) when the expectations of 

the parties may warrant retroactive application.  

 The Appellate Division added that there is also pipeline retroactivity whereby a rule 

of law may apply in all future cases, matters which remain pending, and the particular 

successful litigant in a case already decided.  The degree of retroactivity depends on a 

court’s view as to what is just commensurate with public policy and the particular situation 

presented.  
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 The Appellate Division found that based on the legislative history, the revised 

statutes ostensibly created pipeline retroactivity as they apply to pending complaints which 

have not been dismissed for failure to state a claim.  The revised statutes to close the black 

hole were clearly intended to be curative which also support their retroactive application 

to cases which were still pending in the court system.  In conclusion, the Appellate Division 

maintained that applying new laws to cases in the pipeline under these circumstances does 

not frustrate the administration of justice, but rather advances justice by providing courts 

with an effective mechanism to resolve cases in accordance with prevailing law.     
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Sadeeshkumar v. Venugopal, 478 N.J. Super. 25 (App. Div. 2024) 

Issue: Did the trial court err in denying the Husband’s motion to amend his Answer so as 

to include a Counterclaim for Divorce based on the grounds of extreme cruelty and 

irreconcilable differences where the case was more than one year old? 

Holding: Yes.  An application to amend a Complaint or Counterclaim for Divorce in the 

context of a family law matter should be liberally and freely permitted in the interests of 

justice at any time prior to the Final Judgment.   

Discussion: The plaintiff (“Wife”) and defendant (“Husband”) were married for over 30 

years in which the Wife filed a Complaint for Divorce in May 2022.  As part of her 

Complaint, the Wife filed for divorce based on irreconcilable differences and sought an 

award of alimony, equitable distribution, and counsel fees.  In October 2022, the Husband 

filed an Answer along with affirmative defenses.  The Answer also referred to a separate 

litigation in the Law Division regarding a business founded during the parties’ marriage 

involving the Wife who was a third-party intervenor and another individual, Selvakumar 

Murugan (“Murugan”).   

 In May 2023, the Husband filed a Motion to amend his Answer to the Complaint for 

Divorce so as to include a Counterclaim for Divorce based on grounds of extreme cruelty 

and irreconcilable differences.  In support of his Motion, the Husband claimed that he and 

his Wife met Murugan in 2000 in which the Wife unilaterally devoted herself to Murugan 

as a spiritual guru.  The Husband further claimed that due to Murugan’s influence, the Wife 

and Murugan made decisions for their family business which adversely affected the 

Husband’s personal and financial well-being.  He contended that Murugan and the Wife 
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were also involved in an inappropriate relationship which violated all acceptable societal 

norms and cultural values.  As part of the Husband’s Motion, a proposed Answer and 

Counterclaim for Divorce were annexed to his application.   

 The Wife’s counsel only filed a letter brief and did not include a Certification from 

the Wife setting forth the relevant facts based on her personal knowledge.  In the letter 

brief, the Wife’s counsel argued that the Husband forfeited his right to amend his pleadings 

because he knew about the Wife’s alleged conduct as early as 2013 but decided not to file 

a Counterclaim.   

 In his reply certification, the Husband disputed that he knew about the facts 

involving the Wife and Murugan during the marriage and that his separate travels to India 

reinforced the need to have a separate and independent cause of action to ensure that the 

divorce moved forward.  The defendant also noted that if the Wife withdrew her Complaint, 

the Husband would be unable to obtain a divorce and the matter would have to be refiled 

which would be contrary to the principles of judicial efficiency and economy. 

 Upon review of the written submissions, the trial judge denied the Husband’s 

request to amend his pleadings.  The trial judge relied in part on the fact that the case had 

significantly aged being over 427 days old and since parties pled a cause of action based 

on irreconcilable differences, amending the pleadings at such a late stage would only 

engender more acrimony between the parties.  

 The Husband subsequently filed a Motion for Reconsideration in which he certified 

that the trial judge incorrectly found that he pled for irreconcilable difference since the only 
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pleading that he filed was an Answer with affirmative defenses.  He further clarified that 

at the time that he filed his Answer, he did not include a Counterclaim because he was not 

seeking a divorce from the Wife.  However, as discovery ensued, it became clear to him 

that irreconcilable differences existed between the parties. 

 The Wife’s counsel filed another letter brief asserting that the Husband had not given 

a reason as to why he waited to amend his pleadings.  The brief further claimed that the 

Husband had not met the criteria for reconsideration and was merely dissatisfied with the 

trial judge’s first Order.   

 Notwithstanding the Husband’s arguments, the trial judge denied his Motion for 

Reconsideration and agreed with the Wife’s position.  The Husband thereafter was granted 

leave to appeal the trial judge’s prior decisions.   

 In addressing the issue on appeal, Appellate Division initially reviewed R. 4:9-1 

which provides for a liberal standard in which litigants may amend a pleading  

“at any time before a responsive pleading is served, or if the pleading is one to which  no 

response pleading is to be served, and the action has not been placed upon the trial calendar, 

at any time within [ninety] days after it is served.”  The Appellate Division noted that 

despite the liberal standard of the court rule, judges may deny leave to amend when the 

granting of relief may be futile such as when the new claim lacks merit or would be 

dismissed for failure to state a claim upon which relief would be granted.   

 The Appellate Division made clear that the trial judge was mistaken in his belief 

that the Husband pled a cause of action for irreconcilable differences when he did not file 
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a Counterclaim for Divorce.  Furthermore, the trial judge misapplied the law when he 

considered the merits of the Husband’s allegations in the proposed amended pleadings and 

then denied the Husband’s application in deeming the allegations to lack substantive basis.  

Rather, the Appellate Division specified that the Husband pled sufficient grounds for 

divorce based on irreconcilable differences and extreme cruelty which outlined the alleged 

conduct by the Wife which endangered the Husband’s health and caused the breakdown of 

the marriage.   

 With regard to the argument asserted by the Wife that the Husband was precluded 

by R. 5:4-2(e) from amending his Answer since he alleged acts of extreme cruelty and 

irreconcilable difference dating back to 2013 which were not included in a counterclaim 

when he filed his first responsive pleading, the Appellate Division found that the Wife’s 

reliance on this court rule was misplaced and incorrect.  The Appellate Division clarified 

that R. 5:4-2(e) governs the process of amending a Counterclaim, not amending an Answer 

to include a counterclaim which was the objective of the Husband.  Moreover, while R. 

5:4-2(e) does not alter the interests of justice standard articulated in R. 4:9-1 which governs 

all amended pleadings, the Appellate Division acknowledged that R. 5:4-2(e) impedes a 

divorce litigant’s access to justice insofar as they would be barred from pursuing causes of 

action revealed to them during the case which would create rather than remove barriers for 

resolution.       

 The Appellate Division added that in Family Party matters an amendment to a 

responsive pleading to include a counterclaim is governed by R. 5:4-2(d) which, similar to 
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R. 4:9-1, requires leave of court but in recognition of the Family Part’s inherent equitable 

authority may be granted at any time prior to final judgment.  The rationale underpinning 

the ability for a party to seek leave at any time originates from the procedure often instituted 

in divorce cases where a party who may have initially pled a cause of action other than 

irreconcilable differences can later amend their pleadings to include irreconcilable 

differences as an amicable way of ending the divorce. 

 In finding that there was ample support in the record to amend Husband’s pleadings 

in the interests of justice so as to include a Counterclaim, the Appellate Division reversed 

the prior ruling of the trial court.  Significantly, the Appellate Division acknowledged that 

its decision effectively harmonized R. 5:4-2(d) and (e) along with R. 4:9-1 insofar as there 

was previously ambiguity and uncertainty as to how a party should proceed when amending 

a pleading in the Family Part. 
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T.B. v. I.W., ___ N.J. Super. ___ (App. Div. 2024)  

 

Issue: Did the trial court err in drawing an adverse inference against the defendant during 

a Final Restraining Order (“FRO”) hearing where the defendant refused to testify by 

invoking his Fifth Amendment right against self-incrimination? 

Holding: Yes.  Despite the remedial nature of the Prevention Against Domestic Violence 

Act (“PDVA”) in which a defendant’s testimony is prohibited from being utilized in a 

criminal proceeding relating to the same act, a defendant’s election not to testify cannot 

give rise to an adverse inference in an FRO hearing.  It is inappropriate for a trial court to 

draw an adverse inference in a domestic violence proceeding as the defendant’s testimony 

is not necessary in order to secure a FRO.  

Discussion: The plaintiff, T.B., obtained a Temporary Restraining Order (“TRO”) against 

the defendant, I.W., on June 4, 2023 based on allegations that I.W. sexually assaulted her 

in his apartment while their son was in a separate room.  The TRO was later amended twice 

by T.B. to include additional details regarding a prior history of domestic violence by I.W. 

including acts of harassment and lewdness.   

 The parties appeared for the FRO hearing in which they were both represented by 

counsel.  T.B. testified on her own behalf while I.W. elected not to testify as his counsel 

advised the trial court that I.W. was invoking his Fifth Amendment right against self-

incrimination in which he should not be compelled to testify in order to reveal a defense.  
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 During the FRO hearing, T.B. testified that the parties were in a dating relationship 

for approximately three years before the relationship ended.  She explained that the parties 

had a child together who was only two years old.  T.B. testified that on the day of the 

incident, I.W. exercised his scheduled parenting time at his apartment pursuant to their 

agreement.   

 T.B. further testified that she slept over I.W.’s apartment the night of the of the 

incident.  She awoke to I.W. sitting next to her masturbating.  T.B. recounted in her 

testimony how I.W. forced her to perform oral sex on him, removed her clothing, and 

sexually penetrated her despite repeated protests and objections by T.B.   

 Following T.B.’s testimony, the trial court granted the FRO in concluding that I.W. 

committed the predicate act of sexual assault and that act would cover such acts as 

harassment and lewdness because it was all part of the predicate act.  The trial court relied 

on I.W.’s decision not to testify and found that it was permitted to draw an adverse inference 

that the alleged acts were committed by I.W.  The trial further noted that substantial abuse 

occurred and that it rose to the level of sexual assault.  The credibility of T.B. was not 

assessed although it was acknowledged by the trial court that the parties had been engaged 

in litigation over parenting time for two years and that there were previously dismissed 

TRO’s and civil restraint agreements between the parties.   

 I.W. subsequently appealed the FRO based in primary part on trial court’s decision 

to draw an adverse inference against I.W.’s decision not to testify.  He further contended 

that the trial court failed to make factual and credibility findings in entering the FRO.   
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 The Appellate Division found that the actions on the part of the trial court during 

the FRO hearing constituted reversible error.  At the outset of its decision, the Appellate 

Division explained that although the trial court found that I.W. committed the predicate act 

of sexual assault, there was no reference to any specific facts or events in addition to there 

being a lack of credibility determinations regarding T.B.’s testimony.  The trial court also 

failed to cite the elements of the alleged three predicate acts, the PDVA, or the second 

prong of Silver v. Silver, requiring the trial court to determine whether an FRO was 

necessary in order to protect the victim from future risk of harm.    

 As for the trial court deciding to draw an adverse inference against I.W. during the 

FRO hearing, the Appellate Division made clear that it was improper for the trial court to 

draw this inference merely from I.W. invoking his Firth Amendment right not to testify.  

The Appellate Division observed that there was no reported case law in New Jersey which 

addressed this issue or any controlling case precedent that was part of the record.  This was 

made clear by the fact that the trial court had denied the oral application of I.W.’s counsel 

to prepare written summations in order to address the applicability of an adverse inference 

and relied upon an adverse inference without citing to any legal authority. 

 The Appellate Division explained that while a court may generally draw an adverse 

inference when a party invokes his or her Fifth Amendment right against self-incrimination 

in civil matters, an FRO hearing is distinguishable from other civil proceedings.  To be 

clear, there are significant adverse consequences of an FRO as it does not expire and its 

penalties as enumerated by the PDVA can be severe including but not limited to loss of 

22 



 
 

employment, prohibition of ownership, use, and possession of firearms, and change in 

residence and child custody.  The Appellate Division added that the right against self-

incrimination guaranteed by the New Jersey Constitution offers a defendant broader 

protection than its Fifth Amendment federal counterpart. 

 With regard to the rationale of applying an adverse inference in many civil matters, 

the Appellate Division elaborated that the concept is derived from notions of fairness in 

order to level the playing field where evidence has been hidden or destroyed.  If a party 

elects not to testify by invoking the Fifth Amendment, the invocation prevents the opposing 

party from discovering potentially relevant and probative facts which squarely places that 

party at a disadvantage.  In the context of a FRO, the Appellate Division noted that the 

same principle does not apply as the plaintiff has the ability to prove by a preponderance 

of the evidence that they meet the two prongs of Silver in order to obtain a FRO without 

the necessity of the defendant’s testimony. 

 The Appellate Division also recognized that while the PDVA affords defendants 

certain protections by preventing their testimony in a FRO hearing from being utilized 

against them in a similar criminal proceeding, it does not encompass the broader protection 

afforded by the Fifth Amendment and N.J.R.E. 503.  The protection under the PDVA only 

insulates a defendant from a simultaneous or subsequent criminal proceeding arising out 

of the same incident as the domestic violence action and does not contemplate or protect 

against the use of that testimony in unrelated proceedings.  The Appellate Division 

emphasized that nothing in its holding precludes a victim from obtaining a FRO or the trial 
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court from finding that a victim’s testimony is uncontroverted when assessing their 

credibility in cases where a defendant asserts the Fifth Amendment and fails to testify.  

Based on these conclusions made by the Appellate Division, the FRO was vacated and the 

amended TRO was reinstated pending a new FRO hearing. 
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United States v. Rahimi, ___ U.S. ___ (2024) 

Issue: Does federal statute 18 U.S.C. § 922(g)(8), which prohibits the possession of 

firearms by individuals who are subject to a domestic violence restraining order, violate 

the Second Amendment of the United States Constitution where the defendant is found to 

pose a credible threat to the physical safety of others? 

Holding: No. When an individual has been found by a court to pose a credible threat to the 

physical safety of another, that individual may be disarmed consistent with the Second 

Amendment.  Furthermore, while there is no prior law based on the regulatory history of 

this Nation which precisely matches the restriction imposed by 18 U.S.C. § 922(g)(8), the 

government is able meet their burden that the statute is consistent with the historical 

tradition of firearm regulation and that its historical precursors are analogous enough for 

the challenged statute to pass constitutional muster. 

Discussion: This case arises as a result of a domestic incident in which the defendant 

(“Rahimi”) met his girlfriend, C.M., for lunch in a parking lot in December 2019.  During 

the encounter, an argument between the two individuals ensued.  As C.M. attempted to 

depart, Rahimi grabbed her by the wrist, dragged her back to his vehicle, and shoved her 

in causing her to hit her head against the dashboard.  Upon realizing that a bystander had 

witnessed the altercation, Rahimi proceeded to retrieve a gun from under the passenger 

seat.  Rahimi discharged the firearm as C.M. fled the scene although it was unclear whether 

Rahimi intended to aim the gun at C.M. or the eyewitness.   
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 In light of the incident which occurred, C.M. went to court to apply for a restraining 

order.  Although Rahimi had an opportunity to rebut C.M.’s testimony, he elected not to do 

so.  On February 5, 2020, a state court in Texas issued a restraining order against Rahimi.  

The order stated that Rahimi had committed family violence and that this violence was 

likely to occur again as Rahimi posed a credible threat to the physical safety of C.M. 

 In May 2020, Rahimi violated the restraining order by approaching C.M.’s house at 

night.  It was found that Rahimi had also began communicating with her through several 

social media accounts. 

 Thereafter, in November 2020, Rahimi threatened a different woman with a gun, 

resulting in a charge for aggravated assault with a deadly weapon.  While Rahimi was in 

custody, Texas police discovered that he was a suspect in at least five additional shootings.  

Based on police having probable cause that Rahimi was connected to these shootings, they 

obtained and executed a search warrant for Rahimi’s residence in which they discovered a 

pistol, rifle, ammunition, and a copy of the restraining order.  

 Rahimi was indicted on one count of possessing a firearm while subject to a 

domestic violence restraining order contrary to 18 U.S.C. § 922(g)(8).  The statute provides 

that the following three criteria must be met in order for there to be a viable prosecution: 

(1) defendant must have received actual notice and opportunity to be heard before the order 

was entered; (2) the order must prohibit the defendant from either harassing, stalking, or 

threatening his intimate partner or his or his partner’s child; and (3) the order must either 

contain a finding that the defendant represents a credible threat to the physical safety of his 

intimate partner or his or his partner’s child.      
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 Rahimi attempted to dismiss his indictment in arguing that the statute on its face 

violated the Second Amendment.  His motion which raised this Second Amendment 

challenge was denied in multiple courts including the U.S. District Court.  Following the 

denial of his motion, Rahimi then pleaded guilty.  Rahimi subsequently filed an appeal 

which was unsuccessful and petitioned for rehearing en banc before the 5th Circuit Court 

of Appeals.   

 Rahimi’s appeal was ultimately reopened as a result of the U.S. Supreme Court 

opinion in New York State Rifle & Pistol Association, Inc. v. Bruen, which overturned a law 

in New York that prevented law-abiding citizens with ordinary self-defense needs from 

exercising their right to keep and bear arms.  Upon review of the appeal de novo, the Court 

determined that Bruen overruled the case precedent regarding firearm regulations and that 

18 U.S.C. § 922(g)(8) contravened the Second Amendment.   

 Following the decision by the 5th Circuit Court of Appeals, the Supreme Court 

granted writ of certiorari and initially reviewed the leading cases of D.C. v. Heller and New 

York State Rifle & Pistol Association, Inc. v. Bruen addressing ownership and possession 

of firearms.   The Court observed that under English common law “going armed” laws 

were instituted to prohibit people from misusing weapons to harm or menace the King’s 

subjects.  By the time of the Nation’s founding, state constitutions and the Second 

Amendment eliminated governmental authority to disarm political opponents but 

regulations targeting individuals who physically threatened others persistent.  

 The Supreme Court cited various examples in history in which laws were enacted 

by the government to target and curtail the usage of firearms.  Most notably, surety laws 
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were promulgated in Massachusetts in the early days of the Nation’s founding authorizing 

justices of the peace to arrest all individuals who go armed offensively and required  

offenders to find sureties for his keeping the peace.  

 When viewing the surety and going armed laws together, the Court explained that 

common sense suggests that when an individual poses a clear threat of physical violence 

to another, the threatening individual must be disarmed.  While 18 U.S.C. § 922(g)(8) is 

not identical to its legal precursors involving firearms, the Court made clear that this was 

not a requirement in order for the statute to be constitutional.  The prohibition set forth in 

the statute as to possession of firearms by those found by a court to present a threat to 

others squarely aligns with the tradition that the surety and going armed laws represent. 

 Moreover, the Court declared that the burden which 18 U.S.C. § 922(g)(8) imposes 

on the right to bear arms also fits within the regulatory tradition of government.  First, the 

statute is analogous to the surety and going armed laws insofar as they each require judicial 

determinations as to whether a particular defendant likely would threaten or had threatened 

another with a weapon.  Second, comparable to the surety laws, the restriction against 

Rahimi under the statute is only temporary as it only prohibits firearms possession so long 

as the defendant is subject to the restraining order. 

 Additional significance to the Court was that the penalty under the statute also fits 

within the regulatory tradition.  To be clear, the going armed laws provided for 

imprisonment or in less severe cases a temporary disarmament.   

 While Rahimi argued that the statute should be invalidated based on its absolute 

prohibition of individuals with restraining orders possessing guns in the home, the Supreme 
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Court did not agree with Rahimi’s position.  The Supreme Court pronounced that its 

holding in Heller never established a categorical rule that the Constitution prohibits 

regulations that forbid firearm possession in the home.  In fact, the Court added that many 

such prohibitions, such as those regarding the possession of firearms by felons and the 

mentally ill, are presumptively lawful.    

 The Court concluded that it had no trouble finding that 18 U.S.C. § 922(g)(8) 

withstood Rahimi’s constitutional challenge based on legal and historical precedent which 

gave context to the government’s legitimate interest in prohibiting individuals with active 

restraining orders from having access to firearms who are a credible threat to the physical 

safety of others.  The tradition of firearm regulation allows the government to disarm 

individuals who pose a credible threat to the physical safety of others.    

In reversing the judgment of the 5th Circuit Court of Appeals and remanding the 

matter for further proceedings, the Court identified two distinct errors which were made on 

appeal.  The first error was that there was never a requirement under Bruen that the 

government provide a “historical twin” rather than a “historical analogue” as to traditional 

firearm regulations dating back to the founding of the Nation.  The second error was when 

legislation and the Constitution appears to be at variance, the objective is to seek harmony 

and not manufacture conflict which is where the Circuit Court of Appeals ran into problems 

by focusing on hypothetical scenarios where 18 U.S.C. § 922(g)(8) might raise 

constitutional concerns and controversies.  
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TROs AND FROs FROM A JUDICIAL PERSPECTIVE 

 Honorable Bradford M. Bury, J.S.C. (Ret.)  
1. In 1991, the Prevention of Domestic Violence Act was enacted (2C:25-17). 
Other than the complete revision of the criminal laws of the State of New Jersey 
in 1978 by enactment of the 2C Criminal Code, no more important piece of 
legislation has ever been passed.  

  
2. Besides the clients we represent, we all know at least one family member, 
friend, or acquaintance in our work or social communities who has been the 
victim of domestic violence.  

  
3. As violence sadly continues to escalate in our society, victims more than 
ever need the protection of the PDVA.  

  
4. Regardless as to what facets of the family law docket within which one may 
practice, I believe that the DV docket is the most important one because it not 
only protects the victim individually, but more often than not it protects children 
forced to live within the abusive parental relationship, in addition to other 
relatives or friends who collaterally need protection from the abuser.  

  
5. Obtaining a TRO, followed by an FRO, gives a lifeline to the victim that will 
often open the gates of opportunity for resolution of related issues of support, 
custody and parenting time.  

  
6. Obtaining and continuing social services for a DV victim and the children is 
very important for long term independence from the abuser, or in the minority of 
cases, for safe reconciliation through mental health counseling and/or 
substance abuse treatment.   

The domestic violence unit in each county has a list of agencies and organizations 
who provide resources and services, as does the domestic violence advocacy 
organization who counsel victims on the “cycle of domestic violence” and are 
present in the courtroom during the FRO trial, or during a voluntary dismissal 
request by the plaintiff.  
When warranted, parallel criminal prosecution is essential to further protecting the 
victim and the children.  
  
A paradigm program for protecting domestic violence victims is the Union County 
Family Justice Center, which 
is a joint initiative of the County of Union, the Union  County Prosecutor’s Office, an
d the YWCA of Union County.  Under one roof, emergency counseling with referral 
for services in housing, rental assistance, employment and immigration; legal 
advice on DV, family law and immigration; a law officer on site to assist with 
preparing police reports; a Union County Assistant Prosecutor on site for 
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consideration of criminal prosecution; medical, mental health and substance 
abuse referrals.  
  
                                          TEMPORARY RESTRAINING ORDERS  
  
1. It is an ex parte application, and the plaintiff need only present prima facie proof 
as to the requisite relationship and one predicate act. At the FRO hearing, the 
plaintiff must prove the case by a preponderance of the credible, reliable, material 
and relevant evidence.  
  
2. Regular courthouse business hours versus holidays and applications after 
4:30 PM to Municipal Court.  
 Applications for a TRO during regular courthouse business hours are generally 
made before a domestic violence hearing officer between 8:30 AM and 4:30 PM. 
Applications that come in just before 4:30 PM will still be heard. Every County has 
an “after hours” judge assigned for such DV cases. Sometimes, the after-hours 
judge will decide to hear the matter directly, while others will defer to the hearing 
officer first, as would be the customary practice during regular business hours. 
From a time consumption perspective, if the hearing officer recommends a denial 
and the plaintiff requests an appeal, then the after-hours judge will have to hear the 
case anyway, but on a more abbreviated basis.  
  
DV incidents that occur after 4:30 PM or on holidays and weekends must be heard 
by a municipal court where one of the predicate acts allegedly occurred. If a 
municipal judge denies the TRO, the plaintiff has a right to request an immediate 
appeal to a superior court judge who has emergent duty for that evening/week.  
  
3. As to regular business hour DV complaints, strategically, do you want a DV 
hearing officer to consider the TRO or do you want the TRO to be heard by a judge? 
Customarily, the DV hearing officer is well versed and the result should be 
comparable, however, if previously denied by a hearing officer and the new 
complaint is a bit nuanced, consideration should be given to a request for a judge to 
hear it directly.  
  
4. Do you want to be present with your client during the TRO testimony before the 
DV hearing officer?  
  
5. If the DV hearing officer recommends against the issuance of a TRO, do you 
request an appeal to a superior court judge?  
  
6. If the DV hearing officer recommends against the issuance of a TRO and the 
plaintiff decides not to immediately appeal to the superior court judge, may the 
plaintiff change their mind the next morning and request the appeal be heard then?  
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7. Strategy Question: Is it ever worthwhile for a defendant to appeal the 
granting of a TRO on the merits? On financial reliefs? On lack of residence 
pending the FRO hearing? On custody/parenting time pending the FRO hearing?  

Consideration of the rule to conduct the FRO hearing within 10 days of the granting 
of the TRO.  

       
  
  
                                                          
                                                                  AMENDING TROs  
  
1. Why, When and How?  
  
2. Poor pleadings as to the facts (predicate acts/DV history), whether due to the 
plaintiff's incomplete/inaccurate recollection of events and/or incomplete 
testimony before the hearing officer, or ineptitude on the part of the DV unit intake 
and/or DV hearing officer formulating same.   
  
The plaintiff may also want to amend the relief sought under Part I (additional barred 
locations, additional protected parties) and Part II (alter parenting time, award 
support, medical coverage, evaluations/treatment programs for the defendant). 
These additional or modified reliefs may all be addressed to the Court 
contemporaneous with the granting of the FRO and preparation of the order in 
court.  
Materiality: Are you adding significant omitted incidents/2C offenses, or merely 
amending the date from late Friday evening into Saturday early morning? The court 
has the ability to amend the pleadings to conform to the proofs so long as it does 
not violate the defendant’s fundamental right of due process as to notice and the 
ability to defend.  
  
Harassment 2C: 33-4; the bedrock DV offense  
  
2C:33-4. Harassment.  
Except as provided in subsection e., a person commits a petty disorderly persons 
offense if, with purpose to harass another, he:  
a. Makes, or causes to be made, one or more communications anonymously or at 
extremely inconvenient hours, or in offensively coarse language, or any other 
manner likely to cause annoyance or alarm;  
b. Subjects another to striking, kicking, shoving, or other offensive touching, or 
threatens to do so; or  
c. Engages in any other course of alarming conduct or of repeatedly committed acts 
with purpose to alarm or seriously annoy such other person.  
A communication under subsection a. may be deemed to have been made either at 
the place where it originated or at the place where it was received.  
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d. (Deleted by amendment, P.L.2001, c.443).  
e. A person commits a crime of the fourth degree if, in committing an offense under 
this section, he was serving a term of imprisonment or was on parole or probation 
as the result of a conviction of any indictable offense under the laws of this State, 
any other state or the United States or he knowingly directs such action to a current 
or former judge that relates to the performance of the judge's public duties.  
  
  
Almost every predicate offense can fit into one of the subsections of Harassment. 
Do not rely upon the judge to have to make a finding that harassment is a lesser 
included offense of one of the more serious predicate offenses where you may be 
unable to prove all the elements by a preponderance of the evidence.  
  
A simple example would be a case where you are not able to prove Assault under 
2C:12-1, but you are able to prove subsection b under the Harassment statute:  
b. Subjects another to striking, kicking, shoving, or other offensive touching, or 
threatens to do so;   
Foundational Element of Proof under Harassment is “...if, with purpose to harass 
another...”.  
  
3. Contempt after issuance of TRO: acts violating the TRO which constitute 
contempt under 2C:29-9.   
If the proofs on the underlying predicate offense are soft, then a violation of the TRO 
may be the best route to obtaining the FRO. It also enhances the likelihood of a 
finding under the second prong of Silver v. Silver , 387 N.J. Super. 112, (App. Div. 
2006) that there is a need for the FRO to protect the victim from immediate danger 
or prevent further abuse.  
“...the guiding standard is whether a restraining order is necessary, upon an 
evaluation of the factors set forth in N.J.S.A. 2C:25-29a (1) to-29a (6), to protect 
the victim from an immediate danger or to prevent further abuse.” Silver at 
127.   
4. Strategy question: If your proofs on the predicate offenses are strong, do you 
really need to amend the DV complaint to allege contempt on the TRO violations?   
  
What if the Prosecutor's Office has charged the defendant with criminal contempt 
as to each one of the alleged violations? Should you just let the Prosecutor's Office 
take the lead oar criminally and not bother with the civil DV complaint 
amendment?   
If you do not amend the DV complaint, will the court permit you to introduce those 
proofs regardless, on the ground that those proofs are relevant to the prong 2 
analysis under Silver?  
  
                    THE INTERSECTION OF CIVIL DV AND RELATED CRIMINAL CASES  
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1. Reminder: Interrelationship between the civil DV complaint and parallel criminal 
charges arising out of the predicate offenses alleged in the DV complaint.  
  
2C:25-29 (a) provides:  
If a criminal complaint arising out of the same incident which is the subject 
matter of a complaint brought under [the PDVA] has been filed, testimony given 
by the plaintiff or defendant in the domestic violence matter shall not be used 
in the simultaneous or subsequent criminal proceeding against the defendant, 
other than domestic violence contempt matters and where it would otherwise 
be admissible hearsay under the rules of evidence that govern where a party is 
unavailable.    
  
In essence, a defendant has a qualified 5th Amendment right against self-
incrimination and is permitted to testify in a DV FRO hearing without risk of his 
testimony being used against him in a parallel or future criminal trial related to the 
predicate offenses. However, the defendant's testimony may be used by the State 
for impeachment purposes on cross-examination if the defendant testifies at 
variance with the testimony in the DV trial. The testimony may not be used on the 
State's case in chief. State v. Duprey, 427 N.J. Super. 314 (App. Div. 2012).  
  
Whether a DV complaint is voluntarily dismissed by the plaintiff or dismissed on the 
merits, collateral estoppel does not bar a criminal prosecution against a domestic 
violence defendant. State v. Brown, 394 N.J. Super. 492 (App. Div. 2007).  
Similarly, dismissal of a criminal charge related to the DV case is irrelevant and not 
evidential in the FRO hearing because the criminal case requires proof beyond a 
reasonable doubt, whereas the DV case only requires proof by a preponderance of 
the evidence.  
  
Query: What if a defendant in a civil DV trial decides not to testify, and there are no 
pending criminal charges of any nature, may the court draw an adverse inference as 
to defendant’s decision not to testify? The Appellate Division in a recent decision on 
August 5, 2024 answered that question, “No”. T.B. v. I. W. _____ N.J. Super. _____ 
(App. Div. 2024; Docket No. A-3899-22).  
  
Generally, in a civil action, a court may draw an adverse inference when a party 
invokes his or her Fifth Amendment right against self-incrimination. State, 
Dep't of Law &Pub. Safety, Div. of Gaming Enf't v. Merlino, 216 N.J.Super. 579, 
587 (App. Div. 1987). The rationale for permitting an adverse inference in civil 
matters derives from notions of fairness; it exists "to level 'the playing field 
where evidence has been hidden or destroyed.'" Lanzo v. Cyprus Amax 
Minerals Co., 467 N.J.Super. 476, 519 (App. Div. 2021) (quoting Rosenblit v. 
Zimmerman, 166 N.J. 391, 401 (2001)). If a defendant  elects not to testify, the 
invocation prevents the opposing party from discovering potentially relevant 
and probative facts, putting that party at a disadvantage. See Baxter, 425 U.S. at 
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318; Duratron Corp. v. Republic Stuyvesant Corp., 95 N.J.Super. 527, 533 (App. 
Div. 1967). (Slip Opinion at 13-14).  
  

Also, the protection afforded to a testifying defendant by the statute is 
limited to "simultaneous or subsequent criminal proceeding[s]" 
arising out of the same incident as the domestic violence action, and 
does not contemplate or protect against the use of that testimony in 
unrelated proceedings. Therefore, testimony by a defendant in an FRO 
proceeding may expose a defendant to charges of other criminal 
activity not related to the predicate acts raised in the FRO hearing. 
Finally, although records are sealed, FRO hearings occur in open 
court, where a prosecutor or any member of the public may 
attend. N.J. Div. of Child Prot. &Permanency v. S.K., 456 N.J.Super. 
245, 275 (App. Div. 2018) (Koblitz, J., concurring). For these reasons, a 
defendant should not be compelled to testify at an FRO hearing merely 
to prevent an adverse inference from being drawn. (Slip Opinion at 
pages 15-16).  
  
  
De Minimis Infractions  
  
2C:2-11 provides:  
The assignment judge may dismiss a prosecution if, having regard to the nature 
of the conduct charged to constitute an offense and the nature of the attendant 
circumstances, it finds that the defendant's conduct:  
a. Was within a customary license or tolerance, neither expressly negated by 
the person whose interest was infringed nor inconsistent with the purpose of 
the law defining the offense;  
b. Did not actually cause or threaten the harm or evil sought to be prevented by 
the law defining the offense or did so only to an extent too trivial to warrant the 
condemnation of conviction; or  
c. Presents such other extenuations that it cannot reasonably be regarded as 
envisaged by the Legislature in forbidding the offense. The assignment judge 
shall not dismiss a prosecution under this section without giving the 
prosecutor notice and an opportunity to be heard. The prosecutor shall have a 
right to appeal any such dismissal.  
  
The statute applies to all criminal offenses under 2C, whether a crime (indictable), 
disorderly persons offense, or petty disorderly persons offense, which includes 
criminal contempt.  
  
  

36 



Examine State v. Hoffman, 149 N.J. 564 (1997), State v. Wilmouth, 302 N.J. Super. 
20 (App. Div. 1997), State v. Krupinski, 321 N. J. Super. 34 (App. Div. 1999), plus a 
plethora of unpublished opinions.  
  
  
      “NO CONTACT”/CIVIL RESTRAINTS AGREEMENT/CONSENT ORDER    
  
2C: 29-9 b. (1) provides:  
  
b. (1) Except as provided in paragraph (2) of this subsection, a person is guilty 
of a crime of the fourth degree if that person purposely or knowingly violates 
any provision in an order entered under the provisions of the “Prevention of 
Domestic Violence Act of 1991,” P.L.1991, c. 261 (C.2C:25-17 et al.) or an order 
entered under the provisions of a substantially similar statute under the laws of 
another state or the United States when the conduct which constitutes the 
violation could also constitute a crime or a disorderly persons offense.  
  
b.     (2) In all other cases a person is guilty of a disorderly persons offense if 
that person purposely or knowingly violates an order entered under the 
provisions of the “Prevention of Domestic Violence Act of 1991,” P.L.1991, c. 
261 (C.2C:25-17 et al.) or an order entered under the provisions of a 
substantially similar statute under the laws of another state or the United 
States.  
  
For Consideration: Whenever the parties have a pending FM or FD matter, counsel 
will utilize that docket number to prepare such agreement and enter it as a consent 
order. When there is no pending complaint and the parties do not have a child in 
common there is no docket number available for a consent order.  
  
When preparing a consent agreement for no contact/civil restraints, attorneys 
frequently include a provision that says any violation of the agreement constitutes a 
violation of the PDVA and automatically entitles the offended party to obtain a 
restraining order based upon said violation. That is not an enforceable provision, 
and most judges will not sign off on such an agreement or note on the record its lack 
of enforceability beyond a Law Division action for breach of contract. Furthermore, 
it creates a false belief of judicial protection in the mind of the plaintiff who is in the 
process of voluntarily dismissing a DV complaint/TRO. If a future act of domestic 
violence occurs, the victim will have to go through the same standard process of 
obtaining a TRO followed by an FRO trial. The residual value, however, of such a 
consent agreement is that it will buttress the prong 2 Silver proofs as to the need for 
the FRO because the defendant already demonstrated an inability to comply with 
the “no contact” civil restraints agreement.  
  
Defense Strategy Points  
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1. If there is sufficient time between entry of the TRO and the FRO 
hearing, order a copy of the plaintiff's TRO testimony before the DV hearing 
officer. The electronic copy sent by email is inexpensive and comes quickly. 
It does automatically “dissolve” after a period of time, however.  

  
2. In cases where the predicate act is very likely to be proven and it is not 
a serious offense (eg. harassment), consider stipulating to the requisite 
relationship and the predicate act and arguing that a final restraining order is 
not necessary given the nature of the predicate act and lack of DV history 
under prong 2 of Silver.  

  
                                                     
                                         CARFAGNO MOTIONS TO DISSOLVE FRO  
  
1. Be sure to order the transcript from the original FRO hearing, if available, 
depending upon the age of the case. The DV Procedures Manual requires the judge 
who granted the FRO to hear the Carfagno motion to dissolve, if that judge is still 
sitting on the bench, regardless as to what Division presently assigned. Do not serve 
the plaintiff directly as that is a violation of the existing restraining order. The motion 
must be served through the Family Division. Every plaintiff is supposed to keep their 
current address updated with the DV unit. If the current address is not valid, then 
the DV unit will be authorized to conduct a due diligence search. If the plaintiff is 
still unable to be located, it will be up to the discretion of the court as to whether to 
hear the application without the position/testimony of the plaintiff.  
  
Attorney At Law versus Counselor At Law  
  
Honorable Bradford M. Bury, J.S.C. (Ret.)  
BuryLaw@outlook.com  
908-578-0257  
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Family Law and Ethics 
 

A. General Overview of Ethics Process and the OAE’s Report 
- Court’s Jurisdiction and that of the Office of Attorney Ethics and District Ethics 

Committees 
- Role of District Ethics Committee Secretary 
- Role of District Ethics Committee/Investigator/Hearings and Recommendations 
- The more than two-day rule and assignment of Adjudicators (Special Masters) 
- Disciplinary Review Board  
- Cost Awards 

B. Most Frequently Alleged RPC Violations 
C. Advisory Committee on Professional Ethics Opinion 739 

 
 
 

39 

               Robert B. Hille, Esq.



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This page intentionally left blank 

40 



2)),�(�2)��7725�(��(7�,�6�

2)�7�(

6835(0(��2857�2)��(:�-(56(��

-2��������5���-2�(6�
3�2���2������

75(�72����(:�-(56(��������

3�2�(������������������

)��������������������������

-�62�����6�8��(56�

�

-XO����������

7R�WKH��RQRUDEOH�&KLHI�-XVWLFH�6WXDUW�5DEQHU�DQG�$VVRFLDWH�-XVWLFHV�RI�WKH�6XSUHPH�&RXUW�
RI�1HZ�-HUVH���

7KDQN� �RX� IRU� WKH� RSSRUWXQLW�� WR� SUHVHQW� WKLV� 6WDWH� RI� WKH� $WWRUQH�� 'LVFLSOLQDU��
6�VWHP�5HSRUW�IRU�������WKH���WK�$QQLYHUVDU��RI�WKH�1HZ�-HUVH��2IILFH�RI�$WWRUQH��(WKLFV���

2XU�DQQLYHUVDU���HDU�ZDV�HYHQWIXO���:LWK�WKH�VXSSRUW�DQG�DQDO�WLFDO�LQSXW�RI�&OHUN�RI�
WKH� 6XSUHPH� &RXUW� DQG� WKH� $GPLQLVWUDWLYH� 'LUHFWRU� RI� WKH� &RXUWV�� WKLV� &RXUW� DSSURYHG�
EHQHILFLDO�UHVWUXFWXUH�RI�RXU�2IILFH�LQ�$XJXVW�RI��������7KDW�UHRUJDQL]DWLRQ�DGGHG�DWWRUQH�V�
DQG�'LVWULFW�(WKLFV�&RPPLWWHH�8QLW�VWDII�ZLWK�WKH�DLP�RI�PRUH�UHJXODUO��VDWLVI�LQJ�WKH�5XOH�
�������WLPH�JRDOV�IRU�DWWRUQH��GLVFLSOLQDU��PDWWHUV���$V�WKH��HDU�SURJUHVVHG��ZH�ZHUH�DEOH�WR�
EHJLQ�RXU� VWDWLVWLFDO�UHFRYHU���ZKLOH�PDLQWDLQLQJ�WKH�TXDOLW��RI�WKH� WKRURXJK�DQG�FRPSOHWH�
LQYHVWLJDWLRQV�WKDW�GLVFLSOLQDU��SUHFHGHQW�DQG�WKH�1HZ�-HUVH��SXEOLF�UHTXLUH��

$WWRUQH�� UHJXODWRU�� SROLF�PDNLQJ� DOVR� IORXULVKHG� LQ� ������ �2Q�0D�� ��� ������ WKLV�
&RXUW�IRXQGHG�WKH�6XSUHPH�&RXUW�&RPPLWWHH�RQ�:HOOQHVV�LQ�WKH�/DZ��UDLVLQJ�DZDUHQHVV�DQG�
GLPLQLVKLQJ�VWLJPD�IRU�DWWRUQH�V�LQ�QHHG���&RQVLVWHQW�ZLWK�WKDW�ZHOOQHVV�WKHPH��RQ�'HFHPEHU�
���������WKH�&RXUW�DPHQGHG�WZR�&RXUW�5XOHV�WR�DOORZ�WKLUG�SDUW��UHIHUUDOV�WR�WKH�1HZ�-HUVH��
/DZ�HUV�$VVLVWDQFH�3URJUDP��PRUH�GLUHFWO��FRQQHFWLQJ�ODZ�HUV� WR�WKH�HQWLW��WKH�&RXUW�KDG�
IRXQGHG�IRU�WKHLU�VXSSRUW�LQ�������

2Q�-XO�����������WKH�6XSUHPH�&RXUW¶V�&RPPLWWHH�RQ�WKH�'XUDWLRQ�RI�'LVEDUPHQW�IRU�
.QRZLQJ� 0LVDSSURSULDWLRQ� UHQGHUHG� D� ILQDO� UHSRUW� UHFRPPHQGLQJ� WKDW� WKH� &RXUW� DIIRUG�
GLVEDUUHG�DWWRUQH�V�D�SDWK�EDFN�IURP�GLVEDUPHQW���

7KH� &RXUW� DOVR� KRQHG� DWWRUQH�� GLVFLSOLQDU�� SROLF��� � 2Q� 0D�� ���� ������ WKH� &RXUW�
H[SDQGHG�WKH�DYDLODELOLW��RI�$JUHHPHQWV�LQ�/LHX�RI�'LVFLSOLQH�IRU�PLQRU�XQHWKLFDO�FRQGXFW���
9ROXQWHHU�DQG�SURIHVVLRQDO�GLVFLSOLQDU��DXWKRULWLHV�PXVW�QRZ�FRQVLGHU�ZKHWKHU�GLYHUVLRQ�LV�
DSSURSULDWH�DQG�DUH�SHUPLWWHG�WR�GR�VR�HYHQ�DIWHU�WKH�ILOLQJ�RI�D�SXEOLF�GLVFLSOLQDU��FRPSODLQW���
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�

2Q�'HFHPEHU� ���� WKH�&RXUW� DQQRXQFHG� WKDW� LW�ZRXOG� SHUPLW�PHPEHUV� RI� WKH�'LVWULFW� )HH�
$UELWUDWLRQ�&RPPLWWHHV�WR�VHUYH�WZR�WHUPV��EULQJLQJ�WKRVH�YDOXHG�PHPEHUV�RI�WKH�YROXQWHHU�
FRUSV�LQWR�DOLJQPHQW�ZLWK�WKHLU�'LVWULFW�(WKLFV�&RPPLWWHH�FRXQWHUSDUWV��
���

7KH�2IILFH�RI�$WWRUQH��(WKLFV�LV�JUDWHIXO�IRU� WKH�&RXUW¶V� OHDGHUVKLS�RQ�WKHVH� LVVXHV�
DQG�KRQRUHG�E��WKH�RSSRUWXQLW��WR�FRQWULEXWH�WR�WKHLU�GHYHORSPHQW���2Q�EHKDOI�RI�RXU�HQWLUH�
OHDGHUVKLS� WHDP�� ZH� WKDQN� WKLV� &RXUW� IRU� WKH� RSSRUWXQLW�� WR� SURWHFW� WKH� SXEOLF� DQG� WKH�
UHSXWDWLRQ�RI�WKH�EDU�WKURXJK�RXU�LPSRUWDQW�ZRUN��

�
5HVSHFWIXOO��VXEPLWWHG��

���� �

�
-RKDQQD�%DUED�-RQHV�
'LUHFWRU�
2IILFH�RI�$WWRUQH��(WKLFV
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-R�D��D�%D�ED�-R��V�
�L��FWR��

-DVR�����6DX�G��V�
)L�VW��VVLVWD�W�(W�LFV�&RX�V�O�

�11��/��(32���
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7DEO��RI�&R�W��WV�

,� (��FXWLY��6XPPD�� ��

,,� ,�W�RGXFWLR� ��

,,,� 1���-��V����WWR������DWD ��

,9� ��&XOWX���RI�&RPSOLD�F����5�JXODWR���(IIR�WV�6�R�W�RI
,�Y�VWLJDWLR�

���

9� 6XEW�DFWL�J�7�DW�:�LF��LV�1RW�0LVFR�GXFW ���

9,� �LVFLSOL�D���,�Y�VWLJDWLR�V ���

9,,� �J���P��WV�L���L�X�RI��LVFLSOL������LY��VLR��� ���

9,,,� 6XEVWD�WLDW�G�&DV�V�:�LF������1RW�0L�R� ���

,�� 6D�FWLR�V ���

�� ��RX�GV�IR��)L�DO��LVFLSOL�� ���

�,� �IW����LVFLSOL�����0R�LWR�L�J���5�L�VWDW�P��W ���

�,,� �SS��GL� ���
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�DEOH�RI�)LJXUHV�

7LWO�� 3DJ��

)LJX����� 1XPE���RI�1���-��V����D����V�2Y���7LP�� ��

)LJX����� �LVW�LEXWLR��RI�1���-��V���%D��E��3��LRG�RI��GPLVVLR�� ��

)LJX����� 1���-��V����WWR������J�� ��

)LJX����� 1���-��V����WWR����V�D�G�3�LYDW��3�DFWLF�� ���

)LJX����� )L�P�6W�XFWX��� ���

)LJX����� 1���-��V����D��)L�P�6L��� ���

)LJX����� 1���-��V����WWR�����)L��G�3��VLFDO�2IILF���RFDWLR�V� ���

)LJX����� 5D�GRP��XGLW�3�RJ�DP��(GXFDWLR�DO��XGLWV�D�G��LVFLSOL�D���
5�I���DOV�

���

)LJX����� 7���GV�L��2Y��G�DIW�1RWLILFDWLR��5�SR�WL�J�WR�W���2�(� ���

)LJX������ �LVSRVLWLR��RI������2Y��G�DIW�1RWLILFDWLR�V�5�F�LY�G� ���

)LJX������ &DXV�V�RI�2Y��G�DIWV�L��&ORV�G�0DWW��V� ���

)LJX������ 1XPE���RI��WWR����V�5�F�LYL�J�)L�DO��LVFLSOL���5�VXOWL�J�
)�RP�2Y��G�DIW�,�Y�VWLJDWLR��

���

)LJX������ )�����ELW�DWLR��)LOL�JV� ���

)LJX������ )�����ELW�DWLR��2XWFRP�V� ���

)LJX������ )�����ELW�DWLR��&DV��9DOX�V� ���

)LJX������ �LVDELOLW��,�DFWLY��2�G��V�9ROXP������������ ���

)LJX������ �RFN�W�G���L�YD�F�V����������� ���

)LJX������ ��RI��FWLY���D����V�,�Y�VWLJDW�G�D�G�&�D�J�G� ���

)LJX������ ,�Y�VWLJDWLY��7LP���RDO�&RPSOLD�F�� ���

)LJX������ �Y��DJ���J��RI�,�Y�VWLJDWLR�V� ���

)LJX������ 1���-��V����WWR����V��SS�RY�G�IR���LY��VLR�� ���

)LJX������ 1���)R�PDO��LVFLSOL�D���&RPSODL�WV��GG�G� ���

)LJX������ )L�DO��LVFLSOL���7�S�V� ���

)LJX������ �LVFLSOL�D���6D�FWLR�V����������� ���

)LJX������ 0RVW�&RPPR��3�LPD�����RX�GV�IR��)L�DO��LVFLSOL��� ���

)LJX������ 1XPE���RI�1���-��V����WWR����V�6XEM�FW�WR�0R�LWR�L�J� ���

)LJX������ 5�L�VWDW�P��W�2�G��V� ���
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7�%�(�2)��33(1�,��

��VF�LSWLR�� 3DJ��

7DEO����
�LVW�LFW�(W�LFV�&RPPLWW���2IILF��V�
DV�RI�6�SW�PE�����������

���

7DEO����
�LVW�LFW�)�����ELW�DWLR��&RPPLWW���2IILF��V�
DV�RI�6�SW�PE�����������

���

7DEO����
�LVFLSOL�D���2Y��VLJ�W�&RPPLWW���
DV�RI�6�SW�PE�����������

���

7DEO���� ��D���GPLWW�G� ���

7DEO���� �J����RXSV� ���

7DEO���� �GPLVVLR�V�L��2W����-X�LVGLFWLR�V� ���

7DEO���� 1���-��V����GPLWW�G��WWR������D��2IILF�V�E��6WDW�� ���

7DEO���� 1���-��V���3�DFWLWLR�����D��2IILF�V�E��&RX�W�� ���

7DEO���� 2�(���D�O���LVFLSOL���5�SR�W� ���

7DEO����� ������LVFLSOL�D���6XPPD�L�V� ���
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3DJH���RI���� ([HFXWLYH�6XPPDU��

,� (�(&��,�(���00���

$V�RI�'HFHPEHU�����������

• 1HZ�-HUVH�¶V�OLFHQVHG�DWWRUQH��SRSXODWLRQ�ZDV�����������RQH�DWWRUQH��IRU

HYHU�����FLWL]HQV�RI�RXU�VWDWH�

• 'XULQJ������� WKH��DUGHQ�6WDWH�KDG� WKH��WK�KLJKHVW�QXPEHU�RI�DWWRUQH�V

DGPLWWHG�WR�SUDFWLFH�LQ�WKH�QDWLRQ��ZLWK�WKDW�UDQNLQJ�XQFKDQJHG�VLQFH������

• 'XULQJ�������1HZ�-HUVH��UDQNHG���QG�LQ�WKH�FRXQWU��LQ�DQQXDO�DWWRUQH�

OLFHQVLQJ�IHHV�FKDUJHG��DW�������

• 'XULQJ�������D� WRWDO�RI�����DWWRUQH�V�DQG�QRQ�DWWRUQH��SXEOLF�PHPEHUV

YROXQWHHUHG�WR�VHUYH�WKH�&RXUW�RQ�WKH����'LVWULFW�(WKLFV�&RPPLWWHHV�����

YROXQWHHUV�� DQG� WKH� ��� 'LVWULFW� )HH� $UELWUDWLRQ� &RPPLWWHHV� ����

YROXQWHHUV��

• 7KLUW��VHYHQ� ����� IHZHU� DWWRUQH�V�ZHUH� GLVFLSOLQHG� LQ� ����� �WRWDO������

WKDQ�LQ�������WRWDO�������

• 1HZ�LQYHVWLJDWLRQV�LQFUHDVHG�E��������GXULQJ�������WRWDO�������IURP�WKH

ILOLQJV�LQ�������WRWDO�������

• 1HZ�IRUPDO�FKDUJHV�GHFUHDVHG�E��������LQ�������WRWDO�������FRPSDUHG�WR

������WRWDO�������

• 7KH�2$(¶V��HDUO��DYHUDJH�LQYHVWLJDWLYH�WLPH�JRDO�FRPSOLDQFH�LQFUHDVHG

E�����GXULQJ�������IURP�����LQ������WR�����LQ������

• 'LVWULFW�(WKLFV�&RPPLWWHHV¶��HDUO��DYHUDJH�WLPH�JRDO�FRPSOLDQFH�IRU�����

GHFUHDVHG�E������IURP�����LQ������WR�����LQ������

• 'LVWULFW�)HH�$UELWUDWLRQ�&RPPLWWHHV�KDQGOHG�D�WRWDO�RI�����FDVHV�LQYROYLQJ

PRUH�WKDQ������PLOOLRQ�LQ�OHJDO�IHHV�GXULQJ������

• 7KH�2$(¶V�5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP�FRQGXFWHG�����DXGLWV�RI

ODZ�ILUPV�LQ������

• 7ZHOYH� ����� ODZ�HUV� ZHUH� GLVFLSOLQHG� �LQFOXGLQJ� WKUHH� GLVEDUPHQWV�

WKURXJK�WKH�GHWHFWLRQ�HIIRUWV�RI�WKH�5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP�

• ,Q� ������ ���� DWWRUQH�� WUXVW� DFFRXQW� DQG� ,2/7$� DWWRUQH�� WUXVW� DFFRXQW

RYHUGUDIWV�ZHUH�UHSRUWHG�WR�WKH�2$(�

• $� WRWDO� RI� HLJKW� ���� ODZ�HUV� ZHUH� GLVFLSOLQHG� LQ� ����� �LQFOXGLQJ� RQH

GLVEDUPHQW��GXH�WR�WKH�7UXVW�$FFRXQW�2YHUGUDIW�1RWLILFDWLRQ�3URJUDP�
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3DJH���RI���� ,QWURGXFWLRQ�

,,� ,1��2��&�,21

7KH������1HZ�-HUVH��&RQVWLWXWLRQ�SURYLGHV�WKDW�WKH��6XSUHPH�&RXUW�VKDOO�KDYH�
MXULVGLFWLRQ� RYHU� WKH� DGPLVVLRQ� WR� WKH� SUDFWLFH� RI� ODZ� DQG� WKH� GLVFLSOLQH� RI�
SHUVRQV� DGPLWWHG��� � 7KDW� FRQVWLWXWLRQDO� PDQGDWH� KDV� HYROYHG� LQWR� D�
FRPSUHKHQVLYH�V�VWHP�IRU�DWWRUQH�� UHJXODWLRQ�ZKLFK�JXLGHV�DQG�JRYHUQV�1HZ�
-HUVH��ODZ�HUV�WKURXJKRXW�WKHLU�FDUHHUV��

7KH� 6XSUHPH� &RXUW� SULPDULO�� FRPPXQLFDWHV� LWV� H[SHFWDWLRQV� UHJDUGLQJ� WKH�
SUDFWLFH�RI�ODZ�WKURXJK�&RXUW�5XOHV���7KH�QXWV�DQG�EROWV�RI�WKH�SUDFWLFH�RI�ODZ��
LQFOXGLQJ� DWWRUQH�V¶� ILQDQFLDO� UHFRUGNHHSLQJ� REOLJDWLRQV�� DUH� H[SODLQHG� LQ� 5��
�������WR�������7KH�HWKLFDO�H[SHFWDWLRQV�RI�DWWRUQH�V�DUH�H[SODLQHG�LQ�WKH�5XOHV�
RI�3URIHVVLRQDO�&RQGXFW� �WKH�53&V�� �ZKLFK�DUH�PDGH�H[SUHVVO��ELQGLQJ� XSRQ�
DWWRUQH�V�E��RSHUDWLRQ�RI�5���������

%H�RQG�H[SUHVVLQJ�LWV�H[SHFWDWLRQV�LQ�5XOHV�� WKH�&RXUW�KDV�FUHDWHG�UHJXODWRU��
HQWLWLHV�WR�VHUYH�LWV�FRQVWLWXWLRQDO�PDQGDWH�� �)LUVW��WKH�&RPPLWWHH�RQ�&KDUDFWHU�
DQG� WKH� %RDUG� RI� %DU� ([DPLQHUV� VFUHHQ� LQGLYLGXDOV� SURSRVLQJ� WR� HQWHU� WKH�
SURIHVVLRQ�� 2WKHU� 6XSUHPH� &RXUW� &RPPLWWHHV� SURYLGH� DGYLVRU�� VHUYLFHV��
$GYLVRU��&RPPLWWHH�RQ�3URIHVVLRQDO�(WKLFV� �$&3(���&RPPLWWHH� RQ�$WWRUQH��
$GYHUWLVLQJ� �&$$��� DQG� &RPPLWWHH� RQ� WKH� 8QDXWKRUL]HG� 3UDFWLFH� RI� /DZ�
�&83/��� � 7KRVH� HQWLWLHV� PHHW� SHULRGLFDOO�� WR� FRQVLGHU� QRYHO� LVVXHV�� � 7KHLU�
GHFLVLRQV�GR�QRW�UHIHUHQFH�SDUWLFXODU�FDVHV�RU�FRQWURYHUVLHV�DQG�DUH�SXEOLVKHG�
IRU�WKH�XVH�RI�WKH�HQWLUH�EDU��

1RW�DOO�HWKLFDO�GLOHPPDV�DUH�QRYHO�RU�XQIROG�VORZO��HQRXJK�WKDW�D�SUDFWLWLRQHU�
FDQ�ZDLW�IRU�D�ZULWWHQ�GHFLVLRQ�� �5HFRJQL]LQJ�WKLV�� WKH�&RXUW� DOVR�SURYLGHV�DQ�
(WKLFV� �RWOLQH� WR� DVVLVW� DWWRUQH�V� WR� UHVROYH� GD��WR�GD�� HWKLFDO� GLOHPPDV��
4XHVWLRQV� SRVHG� WR� WKH� (WKLFV� �RWOLQH� DUH� QRW� VKDUHG� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV���5���������G��H[SUHVVO��VWDWHV���Q�HLWKHU�WKH�IDFW�WKDW�DQ�LQTXLU��KDV�
EHHQ�PDGH�QRU�WKH�UHVXOWV�WKHUHRI��VKDOO�EH�DGPLVVLEOH�LQ�DQ��OHJDO�SURFHHGLQJ��
LQFOXGLQJ�DQ�DWWRUQH��RU�MXGLFLDO�GLVFLSOLQH�SURFHHGLQJ����

$QRWKHU� ZD�� LQ�ZKLFK� WKH� &RXUW� KDV� H[HUFLVHG� LWV� SRZHU� WR� DVVLVW� SUDFWLFLQJ�
DWWRUQH�V�LV�WKURXJK�WKH�FUHDWLRQ�LQ������DQG�DQQXDO�IXQGLQJ�RI�WKH�1HZ�-HUVH��
/DZ�HUV¶�$VVLVWDQFH�3URJUDP��1-/$3����0DQDJHG�E��WKH�1HZ�-HUVH��6WDWH�%DU�
$VVRFLDWLRQ��1-6%$���WKH�1-/$3�LV�D��IUHH�DQG�FRQILGHQWLDO�UHVRXUFH�DVVLVWLQJ�
DOO� 1-� /DZ�HUV�� -XGJHV�� /DZ� 6WXGHQWV�� DQG� /DZ� �UDGXDWHV� WR� DFKLHYH� DQG�
PDLQWDLQ� SHUVRQDO� DQG� SURIHVVLRQDO� ZHOO�EHLQJ��� � /LNH� WKH� (WKLFV� �RWOLQH��
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3DJH���RI���� ,QWURGXFWLRQ�

1-/$3�KDV�QR� UHSRUWLQJ� UHODWLRQVKLSV�ZLWK� WKH�2IILFH�RI�$WWRUQH��(WKLFV� �WKH�
2$(���EDU�DVVRFLDWLRQV��RU�DQ��HQWLW��RU�WULEXQDO�� ,WV�VHUYLFHV�DUH�FRQILGHQWLDO��
DQG�VWDQG�XQGHU�WKH�EURDG�RIIHULQJ����Q�R�PDWWHU�ZKDW�WKH�SUREOHP���RX�QHHG�QRW�
PDQDJH� DORQH���$OWKRXJK� WKHUH� LV� QR� OLPLWDWLRQ�RQ�1-/$3¶V� VHUYLFH� DUHDV�� LW�
H[SOLFLWO��FRYHUV� �GHSUHVVLRQ�� VWUHVV�� DQ[LHW��� DOFRKRO���VXEVWDQFH�DEXVH��DQG�
JDPEOLQJ�LVVXHV����7KURXJK�LWV�IXQGLQJ�RI�1-/$3��WKH�&RXUW�VWULYHV�WR�HOLPLQDWH�
VWLJPD�IRU�VHHNLQJ�SURIHVVLRQDO�DQG�SHUVRQDO�VXSSRUW��

6RPHWLPHV��DOO�WKH�&RXUW¶V�SUHYHQWLRQ�DQG�HGXFDWLRQDO�VWUXFWXUH�DUH�QRW�HQRXJK��
$FFRUGLQJO���WKH�&RXUW�FUHDWHG�WKH�DWWRUQH��GLVFLSOLQDU��V�VWHP����

7KH�DWWRUQH��GLVFLSOLQDU��V�VWHP�H[LVWV�WR�SURWHFW�WKH�SXEOLF�DQG�WKH�UHSXWDWLRQ�
RI�WKH�EDU���7R�VXSSRUW�WKLV�UROH��WKH�&RXUW�FUHDWHG�WZR�JRYHUQPHQWDO�HQWLWLHV�WR�
VHUYH� WKDW�GLVFLSOLQDU��PLVVLRQ�� � WKH�2$(�DQG� WKH�'LVFLSOLQDU��5HYLHZ�%RDUG�
�WKH� '5%��� � ,Q� JHQHUDO� WHUPV�� WKH� 2$(� LV� WKH� LQYHVWLJDWLYH� DQG�� ZKHQ�
DSSURSULDWH��SURVHFXWRULDO�DUP�RI�WKH�1HZ�-HUVH��DWWRUQH��GLVFLSOLQDU��V�VWHP��
WKH� '5%� LV� WKH� LQWHUPHGLDWH� DSSHOODWH� WULEXQDO� RI� WKH� DWWRUQH�� GLVFLSOLQDU��
V�VWHP����

7KH� &RXUW� DOVR� FUHDWHG� ��� YROXQWHHU� HQWLWLHV� WR� VHUYH� WKLV�PLVVLRQ�� � ��� ORFDO�
'LVWULFW� (WKLFV� &RPPLWWHHV�� ZKLFK� DUH� ORRVHO�� RUJDQL]HG� DURXQG� WKH� &RXUW¶V�
FRXQW��DQG�YLFLQDJH�V�VWHP�����ORFDO�'LVWULFW�)HH�$UELWUDWLRQ�&RPPLWWHHV��WKH�
')$&V���DQG�RQH�'LVFLSOLQDU��2YHUVLJKW�&RPPLWWHH��WKH�'2&���FKDUJHG�ZLWK�
HQVXULQJ� WKH�HIIHFWLYH�DQG�HIILFLHQW�RSHUDWLRQ�RI�WKH�GLVFLSOLQDU�� V�VWHP���7KH�
'2&�H[HUFLVHV�WKDW�RYHUVLJKW�SUHGRPLQDQWO��WKURXJK�LWV�UHYLHZ�RI�WKH�$WWRUQH��
'LVFLSOLQDU�� 6�VWHP� %XGJHW� DQG� D� ILQDQFLDO� DXGLW� DQQXDOO�� FRQGXFWHG� E�� DQ�
RXWVLGH�ILUP��

7KLV�$QQXDO�5HSRUW�LV�LQWHQGHG�WR�EURDGO��VXPPDUL]H�WKH�DFWLYLW��RI�WKH�2$(��
,W�LV�SUHVHQWHG�LQ�WKH�FRQWH[W�RI��DQG�LQIRUPHG�E���FHUWDLQ�RWKHU�GDWD�DERXW�1HZ�
-HUVH�� ODZ�HUV�� DFTXLUHG� WKURXJK� WKH� DWWRUQH�� UHJLVWUDWLRQ� V�VWHP� DQG�
PDLQWDLQHG�E��WKH�/DZ�HUV¶�)XQG�IRU�&OLHQW�3URWHFWLRQ��/)&3�����

49 



3DJH���RI���� ,QWURGXFWLRQ�

�� �WWRU�H���LVFLSOL�H�L���ULHI

7KH� 2$(� LQYHVWLJDWHV� DQG� SURVHFXWHV� VHULRXV�� FRPSOH[�� DQG� HPHUJHQW
PDWWHUV��VWDWHZLGH���$WWRUQH��GLVFLSOLQDU��PDWWHUV�RI�VWDQGDUG�FRPSOH[LW��DUH
LQYHVWLJDWHG�E��D�GHYRWHG�YROXQWHHU�FRUSV�RI�QHDUO������'(&�PHPEHUV��ERWK
DWWRUQH�V�DQG�PHPEHUV�RI�WKH�SXEOLF�ZKR�DUH�DSSRLQWHG�WR�FRQGXFW�WKLV�VDPH
LPSRUWDQW�ZRUN�RQ�D�PRUH� ORFDO�OHYHO�� �)RU�WKH�����������WHUP�RI� VHUYLFH�
WKHUH� ZHUH� ���� YROXQWHHU� PHPEHUV� DSSRLQWHG� E�� WKH� 6XSUHPH�&RXUW� ����
DWWRUQH�V�DQG�����SXEOLF�PHPEHUV���VHUYLQJ�SUR�ERQR�DFURVV�WKH�VWDWH��$V�RI
WKH�HQG�RI�������WKH�'LVWULFW�(WKLFV�&RPPLWWHHV�ZHUH�RYHUVHHQ�DQG�VXSSRUWHG
E��6WDWHZLGH�(WKLFV�&RRUGLQDWRU�5�DQ�-��0RULDUW��

7KH�'(&�OHDGHUVKLS�FRQVLVWV�RI�WKUHH�DWWRUQH��RIILFHUV��D�FKDLU��ZKR�VHUYHV
DV�WKH�FKLHI�H[HFXWLYH�RIILFHU�UHVSRQVLEOH�IRU�DOO�LQYHVWLJDWLRQV��D�YLFH�FKDLU�
ZKR� LV� UHVSRQVLEOH� IRU� DOO� FDVHV� LQ� WKH� KHDULQJ� VWDJH�� DQG� D� VHFUHWDU��� D
PHPEHU�RI� WKH� EDU� VHUYHV� DV� WKH� DGPLQLVWUDWRU� RI� WKDW�'(&��7KH�VHFUHWDU�
UHFHLYHV� DQG� VFUHHQV� DOO� LQTXLULHV� DQG� JULHYDQFHV�� 7KH� VHFUHWDU�� LV� QRW� D
PHPEHU�RI�WKH�'(&��DQG�LQVWHDG�IXQFWLRQV�DV�WKH�'(&¶V�OLQN�WR�WKH�SXEOLF�
ILHOGLQJ� DOO� FDOOV� IURP� PHPEHUV� RI� WKH� SXEOLF� DQG� WKH� %DU� DQG� SURYLGLQJ
LQIRUPDWLRQ� DERXW� WKH� JULHYDQFH� DQG� GLVFLSOLQDU�� SURFHVV�� � $OWKRXJK
VHFUHWDULHV� UHFHLYH� DQ� DQQXDO� HPROXPHQW� WR�GHIUD�� WKH� H[SHQVHV� UHODWHG� WR
WKHLU�GXWLHV�� WKH��DUH�QRQHWKHOHVV�YROXQWHHUV�� DV�DUH�DOO� WKH�PHPEHUV�RI� WKH
'(&V�

'(&� DWWRUQH�� PHPEHUV� DUH� DVVLJQHG� WR� LQYHVWLJDWH� DQG�� LI� QHFHVVDU��
SURVHFXWH�JULHYDQFHV�GRFNHWHG�ZLWK�D�'(&�� �7KUHH�PHPEHU�KHDULQJ�SDQHOV
FRPSULVHG�RI�WZR�DWWRUQH�V�DQG�RQH�SXEOLF�PHPEHU�GHFLGH�FDVHV�DIWHU�IRUPDO
FRPSODLQWV�KDYH�EHHQ�ILOHG�

1RW�DOO� DWWRUQH��HWKLFV�FDVHV�DUH� IXOO�� OLWLJDWHG�DW� D�KHDULQJ�� �$�VLJQLILFDQW
SURSRUWLRQ� RI� FDVHV� SURFHHG� WR� DSSHOODWH� UHYLHZ� E�� WKH� '5%� E�� FRQVHQW�
GHIDXOW��GLVFLSOLQDU��VWLSXODWLRQ��RU�D�IXOO��DGPLWWHG�FRPSODLQW���'XULQJ������
2$(�HWKLFV�FRXQVHO�DSSHDUHG�EHIRUH�WKH�'5%�WR�DUJXH�D�WRWDO�RI����VHSDUDWH
PDWWHUV���7KRVH�DUJXPHQWV�PD��EH�YLHZHG�LQ�UHDO�WLPH��RQOLQH��YLD�WKH�&RXUW¶V
FKDQQHOV�VHUYLFH����7KH�'5%¶V�UHYLHZ�LV�GH�QRYR�RQ�WKH�H[LVWLQJ�UHFRUG���7KH
'5%�SXEOLVKHV�LWV�RZQ�DQQXDO�UHSRUW��DFFHVVLEOH�RQ�LWV�ZHEVLWH��

��KWWSV���ZZZ�QMFRXUWV�JRY�SXEOLF�FKDQQHOV��
��KWWSV���ZZZ�QMFRXUWV�JRY�DWWRUQH�V�DWWRUQH��HWKLFV�DQG�GLVFLSOLQH�GLVFLSOLQDU��UHYLHZ�ERDUG�
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2I� FRXUVH�� WKH� 6XSUHPH� &RXUW� LWVHOI� LV� WKH� XOWLPDWH� DXWKRULW�� LQ� DWWRUQH��
GLVFLSOLQH���1�-��&RQVW��DUW��9,��6HFWLRQ�,,�������7KH�&RXUW�KHDUV�RUDO�DUJXPHQWV�
LQ�GLVFLSOLQDU��PDWWHUV�DW�WKH�5LFKDUG�-���XJKHV�-XVWLFH�&RPSOH[����2QO��WKH�
&RXUW�FDQ�2UGHU�GLVEDUPHQW�RI�DQ�DWWRUQH���,Q�DOO�RWKHU�PDWWHUV��WKH�GHFLVLRQ�
RU�UHFRPPHQGDWLRQ�RI�WKH�'5%�EHFRPHV�ILQDO�RQ�WKH�HQWU��RI�D�GLVFLSOLQDU��
RUGHU�E��WKH�&RXUW��XQOHVV�WKH�&RXUW�JUDQWV�D�SHWLWLRQ�IRU�UHYLHZ�RU�LVVXHV�DQ�
2UGHU�WR�6KRZ�&DXVH�RQ�LWV�RZQ�PRWLRQ��

7KH�2$(�UHSUHVHQWV�WKH�SXEOLF�LQWHUHVW�LQ�DOO�FDVHV�EHIRUH�WKH�&RXUW��'XULQJ�
������2$(�HWKLFV�FRXQVHO�DSSHDUHG�D�WRWDO�RI���WLPHV�IRU�RUDO�DUJXPHQW�LQ����
GLVFLSOLQDU��FDVHV��$UJXPHQWV�PD��EH�VWUHDPHG�LQ�UHDO�WLPH�IURP�WKH�&RXUW¶V�
ZHEVLWH��

�� 1R���LVFLSOL�DU���HVSR�VLELOLWLHV�RI�W�H�2�(

7KH� 2$(� LV� SULPDULO�� NQRZQ� IRU� FRQGXFWLQJ� SURIHVVLRQDO� HWKLFV
LQYHVWLJDWLRQV�DQG�SURVHFXWLRQV�� �&RPSOH[�FDVHV� LQFOXGH�0RWLRQV�IRU�)LQDO
'LVFLSOLQH�XQGHU�5�����������ZKHUH�DQ�DWWRUQH��KDV�EHHQ�FRQYLFWHG�RI�D�FULPH�
DQG� 0RWLRQV� IRU� 5HFLSURFDO� 'LVFLSOLQH� XQGHU� 5�� ��������� ZKHUH� DQRWKHU
MXULVGLFWLRQ� KDV� GHWHUPLQHG� WKDW� D� 1HZ� -HUVH�� DWWRUQH�� FRPPLWWHG
PLVFRQGXFW�

$V�UHYLHZHG�DERYH��WKH�2$(�SURYLGHV�OHJDO�DQG�DGPLQLVWUDWLYH�VXSSRUW�WR�WKH
PRUH� WKDQ� ���� YROXQWHHUV� ZKR� WKHPVHOYHV� LQYHVWLJDWH� �VWDQGDUG�� HWKLFV
JULHYDQFHV�DQG�KROG�ORFDO�KHDULQJV�WR�GLVSRVH�RI�WKHP�

�RZHYHU�� WKH� ZRUN� RI� WKH� 2$(� DOVR� FDSWXUHV� FRPSOLDQFH� DFWLYLWLHV�� EDU
VXSSRUW�DFWLYLWLHV�� DQG�IROORZ�XSV�XSRQ�GLVFLSOLQH�ZKLFK�DUH�QRW�IUHTXHQWO�
DVVRFLDWHG�ZLWK�WKH�2$(�

,Q� DGGLWLRQ� WR� VHUYLQJ� WKH� GXWLHV� RXWOLQHG� DERYH�� WKH� 2$(� VHUYHV� ERWK
PRQLWRULQJ�DQG� VXSHUYLVLRQ� IXQFWLRQV� IRU� WKH� DWWRUQH�� GLVFLSOLQDU�� V�VWHP�
3DUWLFXODUO��� WKH� 2$(�KDV� UHVSRQVLELOLW�� IRU� WKH�PRQLWRULQJ� RI� GLVFLSOLQHG
DWWRUQH�V�WR�HQVXUH�WKHLU�DGKHUHQFH�WR�WKH�&RXUW�LPSRVHG�FRQGLWLRQV�LQ�ILQDO
2UGHUV�RI�GLVFLSOLQH�

/LNHZLVH�� WKH� 'LUHFWRU� RI� WKH� 2$(� KDV� WKH� UHVSRQVLELOLW�� WR� PRQLWRU
DWWRUQH�V¶� DGKHUHQFH� WR� FRQGLWLRQV� RI� GLYHUVLRQ�� D� VRUW� RI� SUH�WULDO

��KWWSV���ZZZ�QMFRXUWV�JRY�FRXUWV�VXSUHPH�VXSUHPH�FRXUW�ZHEFDVW�
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LQWHUYHQWLRQ�IRU�VXEVWDQWLDWHG�PLQRU�GLVFLSOLQH�FDVHV��WKH�DGPLVVLRQ�WR�ZKLFK�
LV�DGGUHVVHG�LQ��$JUHHPHQWV�LQ�/LHX�RI�'LVFLSOLQH����'LYHUVLRQ���EHORZ��

6RPHWLPHV�� DQ� DWWRUQH�� PXVW� XQH[SHFWHGO�� VHW� DVLGH� WKH� SUDFWLFH� RI� ODZ��
5HDVRQV�UDQJH�IURP�XQH[SHFWHG�LQFDSDFLW���VXVSHQVLRQ��RU�GLVEDUPHQW�RI�DQ�
DWWRUQH����,Q�VXFK�VLWXDWLRQV��DQ�$VVLJQPHQW�-XGJH�PD��DSSRLQW�DQ�DWWRUQH��
WUXVWHH� WR� ZLQG� GRZQ� WKDW� DWWRUQH�¶V� SUDFWLFH� RI� ODZ�� � %�� VR� GRLQJ�� WKH�
-XGLFLDU�� LQWHQGV� WR�SURWHFW� WKH� LQWHUHVWV�RI�WKH� DIIHFWHG� FOLHQWV�� �7KH�2$(�
SURYLGHV� VXSSRUW� WR� $VVLJQPHQW� -XGJHV� DQG� WKH� DWWRUQH�V� WKH�� DSSRLQW� DV�
WUXVWHHV�� WUDFNLQJ� DOO� WUXVWHHVKLSV� WKURXJKRXW� WKH� VWDWH�� 7KH� 2$(� DOVR�
SXEOLVKHV�D�JXLGH�IRU�DWWRUQH��WUXVWHHV���

7KH�2$(�SURYLGHV� OHJDO�DQG�DGPLQLVWUDWLYH�VXSSRUW�WR� WKH����')$&V�ZKR�
GLVSRVH� RI� DSSUR[LPDWHO�� ��0� LQ� GLVSXWHV� FRQFHUQLQJ� OHJDO� IHHV� SHU� �HDU��
7KDW�ZRUN�LV�GHVFULEHG� LQ�JUHDWHU�GHWDLO� LQ��6XEWUDFWLQJ�7KDW�:KLFK�LV�1RW�
0LVFRQGXFW��EHORZ��7KH�2$(¶V�DGPLQLVWUDWLYH�IXQFWLRQV�ZLWK�UHJDUG�WR�WKH�
'(&V� DQG� ')$&V� LQFOXGH� IDFLOLWDWLQJ� WKH� DSSRLQWPHQW� RI� WKH� QHDUO�� ����
YROXQWHHUV�XSRQ�ZKRVH�WDOHQWV�WKRVH�WZR�LPSRUWDQW�SURJUDPV�UHO���

7KH� 2$(¶V� HGXFDWLRQ� DQG� TXDOLW�� DVVXUDQFH� ZRUN�� LQFOXGLQJ� WKH� 5DQGRP�
$XGLW�3URJUDP��5$3��DQG�WKH�7UXVW�$FFRXQW�2YHUGUDIW�1RWLILFDWLRQ�3URJUDP�
�7$213���ZLOO�EH�GLVFXVVHG�LQ��&XOWXUH�RI�&RPSOLDQFH��EHORZ��

7KHVH�GLYHUVH�VHUYLFHV�WR�WKH�SXEOLF�DQG�WKH�EDU�LQ�FRPELQDWLRQ�VHUYH�WKH�WZR�
SXUSRVHV�RI�WKH�DWWRUQH��GLVFLSOLQDU��V�VWHP���WR�SURWHFW�WKH�UHSXWDWLRQ�RI�WKH�
EDU�DQG�WR�SURWHFW�WKH�SXEOLF�DW�ODUJH��

��2IILFH�RI�$WWRUQH��(WKLFV��&ORVLQJ�RU�$VVXPLQJ�7HPSRUDU��&RQWURO�RI�$QRWKHU�$WWRUQH�¶V�
/DZ�3UDFWLFH���0DQXDO�IRU�1HZ�-HUVH��$WWRUQH��7UXVWHHV��0DUFK�������� �7KLV�GRFXPHQW�LV�
DYDLODEOH� XSRQ� UHTXHVW�� � 6DPSOH� IRUPV� IRU� D� 9HULILHG� 3HWLWLRQ� IRU� $SSRLQWPHQW� RI� DQ�
$WWRUQH��7UXVWHH�DQG�DQ�2UGHU�IRU�$SSRLQWPHQW�RI�DQ�$WWRUQH��7UXVWHH�PD��EH�DFFHVVHG�RQ�
WKH�-XGLFLDU�¶V�ZHEVLWH��
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,,,� 1(:�-(��(�����2�1(������

$FFRUGLQJ� WR� D� -XO�� ��� ����� VXUYH�� FRPSLOHG� E�� WKH� 2$(� IRU� WKH� 1DWLRQDO�
2UJDQL]DWLRQ�RI�%DU�&RXQVHO��,QF���D�WRWDO�RI�����������ODZ�HUV�ZHUH�DGPLWWHG�
WR�SUDFWLFH�LQ�WKH�8QLWHG�6WDWHV��1HZ�-HUVH��UDQNHG��WK�RXW�RI����MXULVGLFWLRQV�LQ�
WKH�WRWDO�QXPEHU�RI�ODZ�HUV�DGPLWWHG��RU�������RI�WKH�-XO��QDWLRQDO�WRWDO���

$V� RI� WKH� HQG� RI� 'HFHPEHU� ������ WKHUH� ZHUH� D� WRWDO� RI� �������� DWWRUQH�V�
DGPLWWHG�WR�SUDFWLFH�LQ�WKH��DUGHQ�6WDWH��RU�RQH�ODZ�HU�IRU�HYHU�����1HZ�-HUVH��
FLWL]HQV�� �7KH�WRWDO�QXPEHU�RI�1HZ�-HUVH��ODZ�HUV�DGGHG�WR�WKH�EDU�SRSXODWLRQ�
LQFUHDVHG�E�����LQ��������

��J�U����

�� �GPLVVLR�V

$V�RI�'HFHPEHU��������������������DWWRUQH�V�DUH�DGPLWWHG�LQ�RXU�VWDWH���2I
WKRVH��������ZHUH�DGPLWWHG� VLQFH������DQG�������ZHUH�DGPLWWHG�EHWZHHQ
������������7KH�RWKHU�������ZHUH�DGPLWWHG�LQ������RU�HDUOLHU�

��7KLV�ILJXUH�GRHV�QRW�HTXDO�WKH�WRWDO�DWWRUQH��SRSXODWLRQ��DV�FDOFXODWHG�E��WKH�/)&3��EHFDXVH�
WKH�/)&3�WRWDO�GRHV�QRW�LQFOXGH� WKRVH�DWWRUQH�V�ZKR�ZHUH�VXVSHQGHG��GHFHDVHG��GLVEDUUHG��
UHVLJQHG�� UHYRNHG�� RU� SODFHG� RQ� GLVDELOLW��LQDFWLYH� VWDWXV� DIWHU� WKH� DWWRUQH�� UHJLVWUDWLRQ�
VWDWHPHQWV�ZHUH�UHFHLYHG�DQG�WDEXODWHG��
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��J�U����

7KH�GDWD�VHW�PD��EH�YLHZHG�DW�7DEOH���RQ�SDJH�����

�� �WWRU�H���JH

2I� WKH� �������� DWWRUQH�V� IRU� ZKRP� VRPH� UHJLVWUDWLRQ� LQIRUPDWLRQ� ZDV
DYDLODEOH�� �������� �������� SURYLGHG� WKHLU� GDWH� RI� ELUWK�� � $� WRWDO� RI� ���
DWWRUQH�V��������GLG�QRW�UHVSRQG�WR�WKLV�TXHVWLRQ�

��J�U���
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$WWRUQH�V� LQ� WKH�������DJH�UDQJH�FRPSULVHG� WKH� ODUJHVW�JURXS�RI�DWWRUQH�V�
DGPLWWHG� WR� SUDFWLFH� LQ� 1HZ� -HUVH�� DW� ������ ���������� � 7KH� ������ �HDU�
FDWHJRU��FRPSULVHG��������RU��������ODZ�HUV�� �$QRWKHU�������������ZHUH�
EHWZHHQ�WKH�DJHV�RI���������7KH�IHZHVW�QXPEHUV�RI�DWWRUQH�V�ZHUH�EHORZ�WKH�
DJH�RI����DQG�RYHU�WKH�DJH�RI������7KH�GDWD�VHW�PD��EH�YLHZHG�DW�7DEOH���RQ�
SDJH�����

&� 2W�HU��GPLVVLR�V

0RUH� WKDQ� ������ RI� WKH� �������� DWWRUQH�V� IRU� ZKRP� VRPH� UHJLVWUDWLRQ
LQIRUPDWLRQ�ZDV�DYDLODEOH�ZHUH�DGPLWWHG�WR�RWKHU�MXULVGLFWLRQV��2YHU�D�TXDUWHU
��������RI�DOO�DWWRUQH�V�ZHUH�DGPLWWHG�RQO��LQ�1HZ�-HUVH����7KH�WKUHH�ODUJHVW
DGGLWLRQDO� MXULVGLFWLRQV� IRU�1HZ� -HUVH�� DWWRUQH�V�DUH�1HZ��RUN� ���������
3HQQV�OYDQLD����������DQG�WKH�'LVWULFW�RI�&ROXPELD���������� �6HH�7DEOH���
S� ���

�� 3ULYDWH�3UDFWLFH

2I� WKH��������� DWWRUQH�V�RQ�ZKRP�UHJLVWUDWLRQ� LQIRUPDWLRQ�ZDV� WDEXODWHG�
�������VWDWHG� WKDW� WKH��HQJDJHG�LQ� WKH�SULYDWH�SUDFWLFH�RI�1HZ�-HUVH�� ODZ�
HLWKHU� IURP� RIILFHV� ZLWKLQ� 1HZ� -HUVH�� RU� DW� ORFDWLRQV� HOVHZKHUH�
$FFRUGLQJO���D� OLWWOH�PRUH� WKDQ� WKLUW��VL[� SHUFHQW� ��������RI� WKH� DWWRUQH�V
HQJDJHG� LQ� WKH� SULYDWH� SUDFWLFH� RI� 1HZ� -HUVH�� ODZ�� ZKLOH� ������ GLG� QRW
SUDFWLFH�LQ�WKH�SULYDWH�VHFWRU�

55 



3DJH����RI���� 1-�$WWRUQH��'DWD�

��J�U���

2I� WKRVH� ZKR� HQJDJHG� LQ� WKH� SULYDWH� SUDFWLFH� RI� 1HZ� -HUVH�� ODZ�� ������
UHVSRQGHG� WR� GHVFULEH� WKH� DPRXQW� RI� WLPH� GHYRWHG� WR� WKH� SUDFWLFH� RI� ODZ��
$OPRVW�ILIW��HLJKW�SHUFHQW���������SUDFWLFHG�IXOO�WLPH��������UHQGHUHG�OHJDO�
DGYLFH�SDUW�WLPH��DQG�������HQJDJHG�LQ�SUDFWLFH�RFFDVLRQDOO���GHILQHG�DV�OHVV�
WKDQ� ��� RI� WKHLU� WLPH��� � 3RLQW� RQH� SHUFHQW� ������ RI� UHVSRQVHV� ZHUH�
XQVSHFLILHG����

�� 3�L�D���3�DF�LF���L�P�����F����

2I�WKH��������DWWRUQH�V�ZKR�LQGLFDWHG�WKH��ZHUH�HQJDJHG�LQ�WKH�SULYDWH
SUDFWLFH� RI�1HZ� -HUVH�� ODZ�� ���� ��������� SURYLGHG� LQIRUPDWLRQ� RQ� WKH
VWUXFWXUH�RI� WKHLU�SUDFWLFH�� �7KH� ODUJHVW�JURXS�VHOI�LGHQWLILHG�DV�SDUWQHUV
�������� ��������� � 7ZHQW��QLQH� SRLQW� HLJKW� SHUFHQW� �������� RI� WKH
UHVSRQGLQJ�DWWRUQH�V�SUDFWLFHG�LQ�VROH�SURSULHWRUVKLSV��VROH�SUDFWLWLRQHUV
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��������SOXV� VROH� VWRFNKROGHUV� ��������� �$VVRFLDWHV�FRPSULVHG�������RI�
WKH�UHVSRQVHV����������IROORZHG�E��DWWRUQH�V�ZKR�ZHUH��RI�FRXQVHO��ZLWK�
������������DQG��RWKHU�WKDQ�VROH�VWRFNKROGHUV��ZLWK���������������

��J�U���

�� 3�L�D���3�DF�LF���L�P��L��

0RUH�WKDQ����������������RI�WKRVH�DWWRUQH�V�ZKR�LGHQWLILHG�WKHPVHOYHV
DV�EHLQJ�HQJDJHG�LQ�WKH�SULYDWH�SUDFWLFH�RI�ODZ�LQGLFDWHG�WKH�VL]H�RI�WKH
ODZ� ILUP� RI� ZKLFK� WKH�� ZHUH� D� SDUW�� � 7ZHQW��QLQH� SRLQW� WZR� SHUFHQW
��������� VDLG� WKH�� SUDFWLFHG�DORQH�� ����� ��������ZRUNHG� LQ� WZR�SHUVRQ
ODZ�ILUPV����������������EHORQJHG�WR�ODZ�ILUPV�RI�����DWWRUQH�V�������
���������ZHUH�PHPEHUV�RI�ODZ�ILUPV�ZLWK������DWWRUQH�V��DQG������������
ZRUNHG�LQ�ILUPV�ZLWK����RU�PRUH�DWWRUQH�V�
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��J�U���

�� 1������V���2��LF�V

1HZ� -HUVH��DWWRUQH�V� DUH� QR� ORQJHU� UHTXLUHG� WR�PDLQWDLQ� D� �ERQD� ILGH�
RIILFH�LQ�1HZ�-HUVH��� �5���������D�������1HYHUWKHOHVV��LQ�������������RI
1HZ� -HUVH�� DWWRUQH�V� ��������� KDG� D� IL[HG� SK�VLFDO� ORFDWLRQ� IRU� WKH
SUDFWLFH�RI�ODZ�ZLWKLQ�WKH�VWDWH���$OPRVW�WZHQW��VHYHQ�SHUFHQW���������RI
1HZ�-HUVH��DWWRUQH�V� �������� KDG� RIILFHV� ORFDWHG� LQ�RWKHU� MXULVGLFWLRQV�
1HZ��RUN����������������3HQQV�OYDQLD����������������DQG�'HODZDUH�OHVV
WKDQ� ��� ������ ������ �2WKHU�8QLWHG� 6WDWHV� MXULVGLFWLRQV� UHSUHVHQW� ����
��������6HH�7DEOH����S�����
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�� �L����3��VLFDO�2��LF����FD�L��V

7KH�QXPEHU�RI�XQLTXH�ODZ�ILUPV�UHJLVWHUHG�LQ�1-�WRGD��LV��������

'XULQJ� ������ (VVH[� &RXQW�� KRXVHG� WKH� ODUJHVW� QXPEHU� RI� SULYDWH
SUDFWLWLRQHUV�ZLWK����������������IROORZHG�E��%HUJHQ�&RXQW��ZLWK������
���������0RUULV�&RXQW��ZDV�WKLUG�DW����������������DQG�&DPGHQ�&RXQW�
ZDV�IRXUWK�ZLWK��������������

��J�U���

$�IXOO�GDWD�VHW�PD��EH�IRXQG�LQ�7DEOH���RQ�SDJH����
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,�� &�/���(�2)�&203/,�1&(

7KH� 2$(¶V� SURJUDPV� VXSSRUW� 1HZ� -HUVH�� DWWRUQH�V¶� H[LVWLQJ� FXOWXUH� RI�
FRPSOLDQFH���7KH�2$(¶V�HGXFDWLRQ�DQG�TXDOLW��DVVXUDQFH�HIIRUWV�DLP�WR�HQVXUH�
WKDW�DWWRUQH�V�XQGHUVWDQG�WKH�REOLJDWLRQV�RI�RXU�SURIHVVLRQ��WKDW�PLQRU�GHYLDWLRQ�
IURP� WKRVH� REOLJDWLRQV� DUH� FRUUHFWHG� WKURXJK� HGXFDWLRQ�� DQG� WKDW� WKH� DWWRUQH��
GLVFLSOLQDU��V�VWHP�LV�ZHOO�SRVLWLRQHG�WR�XQLIRUPO��DQG�IDLUO��LQYHVWLJDWH�VHULRXV�
GHYLDWLRQV��

1HZ�-HUVH��KDV�WKH�PRVW�SURDFWLYH�ILQDQFLDO�SURJUDPV�RI�DQ��VWDWH�LQ�WKH�FRXQWU���
LQFOXGLQJ� WKH� 7UXVW� $FFRXQW� 2YHUGUDIW� 1RWLILFDWLRQ� 3URJUDP� �7$213�� DQG�
5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP��5$3����7KH�LPSDFW�RI�HDFK�SURJUDP�GXULQJ�
����� LV� VXPPDUL]HG� EHORZ��:KHQ� DSSOLFDEOH�� WKH� LPSDFW� RI� WKH�7$213� DQG�
5$3�LV�QRWHG�LQ�HDFK�RI�WKH�LQGLYLGXDO�ILQDO�GLVFLSOLQH�VXPPDULHV�DSSHDULQJ�LQ�
WKH�$SSHQGL[��

7KH�2$(¶V�VWDII�DOVR�GHYRWHV�FRQVLGHUDEOH�DQQXDO�HIIRUW�WR�SUHYHQWLYH�HGXFDWLRQ�
RI�WKH�EDU�DQG�WKH�WUDLQLQJ�RI�LWV�WDOHQWHG�YROXQWHHU�FRUSV�� ��LJKOLJKWV�RI�WKHVH�
SURJUDPV�DSSHDU�EHORZ��

�� �D�GRP��XGLW�3URJUDP����3�

7KH�6XSUHPH�&RXUW�RI�1HZ�-HUVH��KDV�EHHQ�D�QDWLRQDO�OHDGHU�LQ�SURWHFWLQJ
WKH�SXEOLF�E��DFWLYHO��DXGLWLQJ�DWWRUQH��WUXVW�DFFRXQWV� IRU�FRPSOLDQFH�ZLWK
PDQGDWRU��ILGXFLDU��UXOHV��1HZ�-HUVH�¶V�5$3�KDV�EHHQ�FRQGXFWLQJ�ILQDQFLDO
FRPSOLDQFH�DXGLWV�RI�ODZ�ILUPV�VLQFH�-XO���������1HZ�-HUVH��LV�WKH�VWDWH�ZLWK
WKH� ODUJHVW� ODZ�HU� SRSXODWLRQ� LQ� WKH�FRXQWU�� WR� FRQGXFW�D� UDQGRP�DXGLWLQJ
SURJUDP�� 'XULQJ� ������ RQO�� HLJKW� RWKHU� VWDWHV� KDG� RSHUDWLRQDO� UDQGRP
SURJUDPV�� ,Q� RUGHU� RI� LPSOHPHQWDWLRQ�� WKH�� DUH� ,RZD� �������� 'HODZDUH
��������:DVKLQJWRQ���������1HZ��DPSVKLUH���������1RUWK�&DUROLQD��������
9HUPRQW���������.DQVDV���������DQG�&RQQHFWLFXW��������

7KH� 2$(� DGPLQLVWHUV� 5$3�� � ,Q� ������ 5$3� VWDII� ZDV� PDQDJHG� E�� &KLHI
$XGLWRU�-RVHSK�6WULHIIOHU��ZKR�MRLQHG�WKH�2$(�LQ������DQG�ZDV�SURPRWHG�WR
&KLHI�RI�5DQGRP�$XGLW�LQ������� �2WKHU�VWDII� LQFOXGHG� WZR�6HQLRU�5DQGRP
$XGLWRUV�DQG�WKUHH�5DQGRP�$XGLWRUV�

3XUVXDQW�WR�5����������DOO�SULYDWH�ODZ�ILUPV�DUH�UHTXLUHG�WR�PDLQWDLQ�WUXVW�DQG
EXVLQHVV�DFFRXQWV�DQG�DUH�VXEMHFW�WR� UDQGRP�DXGLW� UHYLHZV��2Q�DYHUDJH��DW
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DQ��JLYHQ�WLPH��FOLHQWV�DOORZ�1HZ�-HUVH��ODZ�HUV�WR�KROG�DOPRVW�WKUHH�ELOOLRQ�
GROODUV� LQ�SULPDU��DWWRUQH�� WUXVW�DFFRXQWV� ��,2/7$�� WUXVW�DFFRXQWV��DORQH��
(YHQ�PRUH�PRQH��LV�FRQWUROOHG�E��1HZ�-HUVH��ODZ�ILUPV�LQ�VHSDUDWH�DWWRUQH��
WUXVW�DQG�RWKHU�ILGXFLDU��DFFRXQWV�LQ�FRQQHFWLRQ�ZLWK�HVWDWHV��JXDUGLDQVKLSV��
UHFHLYHUVKLSV�� WUXVWHHVKLSV�� DQG� RWKHU� ILGXFLDU�� FDSDFLWLHV�� %RWK� SXEOLF�
SURWHFWLRQ� DQG� WKH� SXEOLF¶V� WUXVW� LQ� ODZ�HUV� UHTXLUH� D� KLJK� GHJUHH� RI�
DFFRXQWDELOLW���

2YHU�����HDUV�DIWHU�5$3�ILUVW�EHJDQ��WKH�FRQFOXVLRQ�LV�WKDW�WKH�RYHUZKHOPLQJ�
PDMRULW��RI�SULYDWH�1HZ�-HUVH��ODZ�ILUPV���������DFFRXQW�IRU�WKHLU�FOLHQWV¶�
IXQGV� KRQHVWO�� DQG� ZLWKRXW� LQFLGHQW�� $OWKRXJK� WHFKQLFDO� DFFRXQWLQJ�
GHILFLHQFLHV�DUH�UHJXODUO��IRXQG�DQG�FRUUHFWHG��WKH�IDFW�LV�WKDW�RQO�������RI�
WKH�DXGLWV�FRQGXFWHG�RYHU� WKDW�SHULRG�KDYH� IRXQG�VHULRXV�HWKLFV�YLRODWLRQV��
VXFK�DV�PLVDSSURSULDWLRQ�RI�FOLHQWV¶�WUXVW�IXQGV��6LQFH�ODZ�ILUPV�DUH�VHOHFWHG�
UDQGRPO�� IRU� DXGLW� RQ� D� VWDWHZLGH� EDVLV�� WKH� VHOHFWLRQV� DQG�� WKHUHIRUH�� WKH�
UHVXOWV�DUH�UHSUHVHQWDWLYH�RI�WKH�KDQGOLQJ�RI�WUXVW�PRQLHV�E��SULYDWH�SUDFWLFH�
ILUPV�� 7KHVH� UHVXOWV� VKRXOG� JLYH� WKH� SXEOLF� DQG� WKH� EDU� JUHDW� WUXVW� DQG�
FRQILGHQFH� LQ� WKH� KRQHVW�� RI� ODZ�HUV� DQG� WKHLU�DELOLW�� WR� IDLWKIXOO�� KDQGOH�
PRQLHV�HQWUXVWHG�WR�WKHLU�FDUH��

7KH�FHQWUDO�REMHFWLYHV�RI�WKH�5$3�DUH�WR�HQVXUH�FRPSOLDQFH�ZLWK�WKH�6XSUHPH�
&RXUW¶V�ILQDQFLDO�UHFRUGNHHSLQJ�5XOHV�DQG�WR�HGXFDWH�ODZ�ILUPV�RQ�WKH�SURSHU�
PHWKRG� RI� IXOILOOLQJ� WKHLU� ILGXFLDU�� REOLJDWLRQV� WR� FOLHQWV� XQGHU�5�� ��������
$QRWKHU� UHDVRQ� XQGHUO�LQJ� WKH� SURJUDP� LV� D� E��SURGXFW� RI� WKH� ILUVW� ��
GHWHUUHQFH��-XVW�NQRZLQJ�WKHUH�LV�DQ�DFWLYH�DXGLW�SURJUDP�LV�DQ�LQFHQWLYH�QRW�
RQO��WR�NHHS�DFFXUDWH� UHFRUGV�EXW� DOVR�WR�DYRLG�WHPSWDWLRQV� WR�PLVXVH� WUXVW�
IXQGV��$OWKRXJK�QRW�TXDQWLILDEOH�� WKH�GHWHUUHQW�HIIHFW�RQ�WKRVH�IHZ�ODZ�HUV�
ZKR�PLJKW�EH�WHPSWHG�RWKHUZLVH� WR�DEXVH� WKHLU�FOLHQWV¶� WUXVW� LV�XQGHQLDEO��
SUHVHQW��5DQGRP�DXGLWV�VHUYH�WR�GHWHFW�PLVDSSURSULDWLRQ�LQ�WKRVH�UHODWLYHO��
VPDOO�QXPEHU�RI�LQVWDQFHV�ZKHUH�LW�RFFXUV���

1R� ODZ� ILUP� LV� FKRVHQ� IRU� UDQGRP� DXGLW� H[FHSW� E�� UDQGRP� VHOHFWLRQ�� � 7R�
HQVXUH� WKH� UDQGRPQHVV�RI�WKDW� VHOHFWLRQ��5$3�XWLOL]HV�D�FRPSXWHU�SURJUDP�
EDVHG� RQ� D�0LFURVRIW� &RUSRUDWLRQ� DOJRULWKP� IRU� UDQGRPQHVV�� 7KH� SRRO� RI�
DWWRUQH�V�UDQGRPO��DXGLWHG�DUH�WKRVH�HQJDJHG�IXOO�WLPH�LQ�WKH�SULYDWH�SUDFWLFH�
RI�ODZ���)URP�WKDW�SRRO��DWWRUQH�V�DUH�VHOHFWHG�E��XQLTXH�WHOHSKRQH�QXPEHU��
7KH�DOJRULWKP�DXWRPDWLFDOO��GURSV�RXW�RI�WKH�VHOHFWLRQ�SURFHVV�DQ��DWWRUQH�V�
SRVVHVVLQJ�WKH�VDPH�)LUP�,'�QXPEHU�DQG�DQ��ILUP�ZKLFK�KDV�EHHQ�WKH�VXEMHFW�
RI�D�UDQGRP�DXGLW�WKDW�RFFXUUHG�ZLWKLQ�WKH�SDVW�ILYH��HDUV��,Q�WKLV�ZD���DOO�ODZ�
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ILUPV�� UHJDUGOHVV� RI� VL]H�� KDYH� DQ� HTXDO� OLNHOLKRRG� RI� EHLQJ� VHOHFWHG� IRU� D�
UDQGRP�DXGLW��

&RXUW�5XOH����������5HFRUGNHHSLQJ���KDV�SURYLGHG�DWWRUQH�V�ZLWK�GHWDLOHG�
JXLGDQFH�RQ�KDQGOLQJ�WUXVW�DQG�EXVLQHVV�DFFRXQWV�IRU�PRUH�WKDQ�����HDUV��,W�
LV� WKH� XQLIRUP� DFFRXQWLQJ� VWDQGDUG� IRU� DOO� DXGLWV�� 7KLV� 5XOH�� ZKLFK�
LQFRUSRUDWHV�JHQHUDOO��DFFHSWHG�DFFRXQWLQJ�SUDFWLFHV��DOVR�VSHFLILHV�LQ�GHWDLO�
WKH�W�SHV�RI�DFFRXQWLQJ�UHFRUGV�WKDW�PXVW�EH�PDLQWDLQHG�DQG�WKHLU�ORFDWLRQ��,W�
DOVR� UHTXLUHV� PRQWKO�� UHFRQFLOLDWLRQV�� SURKLELWV� RYHUGUDIW� SURWHFWLRQ��
HOHFWURQLF�WUDQVIHUV�ZKLFK�GR�QRW�KDYH�FRUUHVSRQGLQJ�ZULWWHQ�LQVWUXFWLRQV�WR�
WKH�%DQN��WKH�XVH�RI�$70�FDUGV�IRU�WUXVW�DFFRXQWV��DQG�UHTXLUHV�D�VHYHQ��HDU�
UHFRUGV�UHWHQWLRQ�VFKHGXOH��

$OO�SULYDWH�ODZ�ILUPV�DUH�UHTXLUHG�WR�PDLQWDLQ�D�WUXVW�DFFRXQW�IRU�DOO�FOLHQWV¶�
IXQGV�HQWUXVWHG�WR�WKHLU�FDUH�DQG�D�VHSDUDWH�EXVLQHVV�DFFRXQW�LQWR�ZKLFK�DOO�
IXQGV� UHFHLYHG� IRU�SURIHVVLRQDO� VHUYLFHV�PXVW�EH�GHSRVLWHG��7UXVW�DFFRXQWV�
PXVW�EH�ORFDWHG�LQ�1HZ�-HUVH���7KHVH�DFFRXQWV�PXVW�EH�XQLIRUPO��GHVLJQDWHG�
�$WWRUQH��7UXVW�$FFRXQW���%XVLQHVV�DFFRXQWV�DUH�UHTXLUHG�WR�EH�GHVLJQDWHG�
DV�HLWKHU�DQ��$WWRUQH��%XVLQHVV�$FFRXQW����$WWRUQH��3URIHVVLRQDO�$FFRXQW���
RU��$WWRUQH��2IILFH�$FFRXQW���$OO�UHTXLUHG�ERRNV�DQG�UHFRUGV�PXVW�EH�PDGH�
DYDLODEOH�IRU�LQVSHFWLRQ�E��5$3�SHUVRQQHO��7KH�FRQILGHQWLDOLW��RI�DOO�DXGLWHG�
UHFRUGV�LV�PDLQWDLQHG�DW�DOO�WLPHV��

5DQGRP�DXGLWV�DUH�DOZD�V�VFKHGXOHG�LQ�ZULWLQJ�WZR�WR�IRXU�ZHHNV�LQ�DGYDQFH��
$OWKRXJK� WKH� DXGLW� VFKHGXOHG� GDWH� LV� ILUP�� UHTXHVWV� IRU� DGMRXUQPHQWV� DUH�
JLYHQ�FORVH�DWWHQWLRQ���

7KH� DXGLWRU� FRQGXFWV� DQ� LQLWLDO� LQWHUYLHZ� ZLWK� WKH� UHVSRQVLEOH� DWWRUQH��
IROORZHG� E�� WKH� H[DPLQDWLRQ� DQG� WHVWLQJ� RI� WKH� ODZ� ILUP¶V� ILQDQFLDO�
UHFRUGNHHSLQJ�V�VWHP��$W� WKH�FRQFOXVLRQ� RI� WKH�DXGLW��ZKLFK� DYHUDJHV� RQH�
IXOO�GD���WKH�DXGLWRU�RIIHUV�WR�FRQIHU�ZLWK�WKH�DWWRUQH��LQ�DQ�H[LW�FRQIHUHQFH�
WR�UHYLHZ�DQG�H[SODLQ�WKH�ILQGLQJV��$W�WKDW�WLPH��DV�DSSOLFDEOH��WKH�DWWRUQH��LV�
JLYHQ�D�GHILFLHQF��FKHFNOLVW��ZKLFK�KLJKOLJKWV�FRUUHFWLYH�DFWLRQ�WKDW�PXVW�EH�
WDNHQ��(YHQ�LQ�WKH�FDVH�ZKHUH�QR�FRUUHFWLRQV�DUH�QHFHVVDU��WR�EULQJ�WKH�ILUP�
LQWR�FRPSOLDQFH�ZLWK�WKH�5XOH�� WKH�DXGLWRU�PD��VXJJHVW�LPSURYHPHQWV�WKDW�
ZLOO�PDNH�WKH�ILUP¶V�MRE�RI�PRQLWRULQJ�FOLHQW�IXQGV�PRUH�DFFXUDWH��

7KH� GHILFLHQF�� FKHFNOLVW� LV� IROORZHG� E�� D� OHWWHU� FRQILUPLQJ� WKH� H[LW�
FRQIHUHQFH� DQG�GHVFULELQJ�DQ��VKRUWFRPLQJV� IRU�ZKLFK�FRUUHFWLYH�DFWLRQ� LV�
QHFHVVDU���$Q�DFNQRZOHGJHPHQW�RI�UHFHLSW�DQG�D�UHVSRQVH�RI�FRUUHFWLRQV��DQG�
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LQ�VRPH�LQVWDQFHV�D�FHUWLILFDWLRQ��PXVW�EH�ILOHG�ZLWK�5$3�ZLWKLQ����GD�V�RI�
WKH� GDWH� RI� WKH� OHWWHU�� VSHFLI�LQJ� KRZ� HDFK� GHILFLHQF�� KDV�� LQ� IDFW�� EHHQ�
UHFWLILHG�� ,I� WKH�FRQILUPLQJ� OHWWHU� LV� UHFHLYHG� IURP� WKH� DWWRUQH��� WKH�FDVH� LV�
FORVHG��,I�WKH�OHWWHU�LV�QRW�UHFHLYHG��D�ILQDO�WHQ�GD��OHWWHU�DGYLVHV�WKH�DWWRUQH��
WKDW�� LI�QR�FRQILUPLQJ� OHWWHU� LV�UHFHLYHG�ZLWKLQ�WHQ�GD�V��WKH�PDWWHU�PD��EH�
UHIHUUHG�IRU�IRUPDO�GLVFLSOLQDU��LQYHVWLJDWLRQ�ZKLFK�PD��UHVXOW� LQ�WKH�ILOLQJ�
RI�D�SXEOLF�GLVFLSOLQDU��FRPSODLQW��:KHQ�D�FRPSODLQW�LV�ILOHG��GLVFLSOLQH�LV�
WKH�XQLIRUP�UHVXOW��,Q�UH�6FKOHP������1�-��������������

7KH�5$3�DOVR�SXEOLVKHV�D�PDQXDO�HQWLWOHG�1HZ�-HUVH��$WWRUQH�¶V��XLGH�WR�
WKH�5DQGRP�$XGLW�3URJUDP�DQG�$WWRUQH��7UXVW�$FFRXQWV�DQG�5HFRUGNHHSLQJ��
7KDW�PDQXDO�LV�VHQW�WR�DOO�ODZ�ILUPV�ZLWK�WKH�LQLWLDO�UDQGRP�DXGLW�VFKHGXOLQJ�
OHWWHU��'HWDLOHG� LQIRUPDWLRQ�RQ�WKH�SURJUDP� LV�DOVR�DYDLODEOH�RQ� WKH�2$(¶V�
ZHEVLWH��

7KH�5$3�FRQGXFWHG�����DXGLWV�RI�ODZ�ILUPV�LQ�������DQ�LQFUHDVH�RI����IURP�
��������

��J�U���
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,W�LV�ZRUWK�QRWLQJ�WKDW�WKH�LQFUHDVH�LQ�SURGXFWLYLW��GLG�QRW�OHDG�WR�DQ�RXWVL]HG�
QXPEHU�RI�UHIHUUDOV��WKH�UDWH�RI�ZKLFK��������ZDV�LQ�DOLJQPHQW�ZLWK�WKH�ILYH�
�HDU�DYHUDJH��

(DFK� �HDU� 5$3¶V� VWDII� RI� H[SHULHQFHG� DXGLWRUV� XQFRYHUV� D� VPDOO�� EXW�
VLJQLILFDQW��QXPEHU�RI�FDVHV�RI�ODZ�HU�WKHIW��NQRZLQJ�PLVDSSURSULDWLRQ��DQG�
RWKHU� VHULRXV� ILQDQFLDO� YLRODWLRQV�� 7KLV� SDVW� �HDU�� WZHOYH� ����� DWWRUQH�V��
GHWHFWHG�VROHO��E��5$3��ZHUH�GLVFLSOLQHG�E��WKH�6XSUHPH�&RXUW���

'XULQJ�WKH�IRUW��WZR��HDUV�RI�5$3¶V�RSHUDWLRQ��VHULRXV�ILQDQFLDO�PLVFRQGXFW�
E������DWWRUQH�V�ZDV�GHWHFWHG�VROHO��DV�D�UHVXOW�RI�EHLQJ�UDQGRPO��VHOHFWHG�
IRU� DXGLW�� 2I� WKRVH�� ���� DWWRUQH�V� ZHUH� GLVEDUUHG�� ���ZHUH� VXVSHQGHG� IRU�
SHULRGV�RI�RQH�PRQWK�WR�WKUHH��HDUV�����ZHUH�FHQVXUHG�����ZHUH�UHSULPDQGHG��
DQG����UHFHLYHG�DGPRQLWLRQV���

7KH�YDVW�PDMRULW��RI�WKH�PDWWHUV�GHWHFWHG�ZHUH�YHU��VHULRXV�GLVFLSOLQDU��FDVHV�
WKDW� UHVXOWHG� LQ� GLVEDUPHQW� RU� VXVSHQVLRQ��'LVEDUUHG� ������ DQG� VXVSHQGHG�
���� DWWRUQH�V�DFFRXQW�IRU�PRUH�WKDQ�ILYH�LQ�WHQ�RI�DOO�DWWRUQH�V�GLVFLSOLQHG
DV�D�UHVXOW�RI�5$3¶V�HIIRUWV� ���������� ��RZHYHU��GLVFLSOLQH�DORQH�GRHV�QRW
DGHTXDWHO��HPSKDVL]H�WKH�IXOO�LPSRUWDQFH�RI�5$3¶V�UROH�RYHU�WKH�SDVW�IRUW�
WZR��HDUV�DQG�WKH�PRQLHV�SRWHQWLDOO��VDYHG�DV�D�UHVXOW�E��WKH�/)&3�

�� �UXVW��FFRX�W�2YHUGUDIW�1RWLILFDWLR��3URJUDP����213��

7KH�2$(¶V� 7UXVW� $FFRXQW� 2YHUGUDIW�1RWLILFDWLRQ� 3URJUDP� �7$213��ZDV
PDQDJHG�E��&KLHI�RI�,QYHVWLJDWLRQV��$OLVRQ�3LFLRQH��ZKR�MRLQHG�WKH�2$(�LQ
�����DQG�ZDV�SURPRWHG�WR�&KLHI�LQ��������7KH�7$213�KDV�EHHQ�LQ�H[LVWHQFH
VLQFH� ������ � 5XOH� ������� UHTXLUHV� ILQDQFLDO� LQVWLWXWLRQV� ZLVKLQJ� WR� KROG
DWWRUQH�� WUXVW� IXQGV� WR� HQWHU� LQWR� D� ELHQQLDO� DJUHHPHQW� ZLWK� WKH� 6XSUHPH
&RXUW�

(DFK� EDQN� RQ� WKH� 6XSUHPH� &RXUW¶V� DSSURYHG� OLVW� RI� EDQNV� LV� UHTXLUHG�
SXUVXDQW�WR�WKHLU�DJUHHPHQW�ZLWK�WKH�6XSUHPH�&RXUW�DQG�LQ�DFFRUGDQFH�ZLWK
5XOH��������E���WR�UHSRUW�WR�WKH�2$(�DQ��RYHUGUDIW�RU�LWHP�SUHVHQWHG�DJDLQVW
LQVXIILFLHQW� IXQGV� LQ� DQ� DWWRUQH�� WUXVW� DFFRXQW� RU� ,2/7$� DWWRUQH�� WUXVW
DFFRXQW���7KH�RYHUGUDIW�QRWLILFDWLRQV�DUH�UHFHLYHG�DQG�UHYLHZHG�E��WKH�&KLHI
RI�,QYHVWLJDWLRQV�
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,Q�WKH�HYHQW�RI�DQ�RYHUGUDIW�QRWLILFDWLRQ��WKH�DWWRUQH��LV�VHQW�D�OHWWHU�UHTXLULQJ�
WKHP�WR�SURYLGH�D�GRFXPHQWHG�H[SODQDWLRQ�DV�WR�ZK��WKH�RYHUGUDIW�RFFXUUHG��
(DFK�DWWRUQH��LV�DOVR�UHTXLUHG�WR�SURGXFH�IRU�UHYLHZ�D�OLPLWHG�DPRXQW�RI�WUXVW�
DFFRXQW� UHFRUGV� �XVXDOO�� WKUHH�PRQWKV��ZKLFK�HQFRPSDVV� WKH� WLPHIUDPH�RI�
WKH�RYHUGUDIW����

7KH� PDMRULW�� RI� RYHUGUDIWV� DUH� FORVHG� DIWHU� UHFHLYLQJ� WKH� DWWRUQH�¶V�
GRFXPHQWHG�H[SODQDWLRQ��SURYLGHG�WKH�H[SODQDWLRQ�LV�UHDVRQDEOH�DQG�WKHUH�LV�
QR� LQGLFDWLRQ�RI� UHFRUGNHHSLQJ�GHILFLHQFLHV�RU�D� IDLOXUH� WR� VDIHJXDUG� FOLHQW�
IXQGV���,I�WKH�DWWRUQH��GRHV�QRW�SURYLGH�D�IXOO��UHVSRQVLYH�H[SODQDWLRQ��RU�WKH�
2$(¶V� UHYLHZ� UDLVHV� FRQFHUQV� DERXW� SURSHU� UHFRUGNHHSLQJ� RU� IDLOXUH� WR�
SURWHFW�FOLHQW�IXQGV��WKH�RYHUGUDIW�LV�DVVLJQHG�WR�DQ�LQYHVWLJDWRU�RU�DXGLWRU�IRU�
IXUWKHU�LQYHVWLJDWLRQ��

7KH�2$(�UHFHLYHG�����RYHUGUDIW�QRWLILFDWLRQV�LQ�������DQ����LQFUHDVH�ZKHQ�
FRPSDUHG� WR�QRWLILFDWLRQV� UHFHLYHG�LQ������� � �%HWZHHQ������DQG������� WKH�
QXPEHU�RI�RYHUGUDIW�QRWLILFDWLRQV�UHFHLYHG�KDG�WUHQGHG�VWHDGLO��GRZQZDUG��
,Q� ������ WKHUH� ZDV� DQ� LQFUHDVH� LQ� WUXVW� DFFRXQW� QRWLILFDWLRQV� UHFHLYHG��
UHVXOWLQJ�LQ�DQ�XSZDUG�WUHQG��

��J�U����
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2I� WKH� ���� QRWLILFDWLRQV� UHFHLYHG� LQ� ������ ���� RI� PDWWHUV� ������ ZHUH�
UHDVRQDEO�� H[SODLQHG� E�� WKH� DWWRUQH�� DQG� WKH�2$(� H[HUFLVHG� GLVFUHWLRQ� WR�
FORVH�WKHVH�PDWWHUV�ZLWK�QR�IXUWKHU�DFWLRQ���7ZHQW��IRXU��RU������RI�RYHUGUDIW�
QRWLILFDWLRQV� UHFHLYHG� ZHUH� DVVLJQHG� IRU� DXGLW� DQG� LQYHVWLJDWLRQ�� WR� PRUH�
FORVHO��HYDOXDWH�WKH�RYHUGUDIW�DQG�EHFDXVH�WKH�DWWRUQH�¶V�LQLWLDO�GRFXPHQWHG�
H[SODQDWLRQ�UDLVHG�FRQFHUQV�DERXW�LPSURSHU�UHFRUGNHHSLQJ�DQG�RU�IDLOXUH�WR�
VDIHJXDUG�FOLHQW�IXQGV���

�
��J�U�����

�
7KH� 2$(¶V� UHYLHZ� RI� GRFXPHQWHG� RYHUGUDIW� H[SODQDWLRQV� IURP� DWWRUQH�V�
VKRZHG� ODZ� RIILFH� HUURUV� ZHUH� WKH� OHDGLQJ� FDXVH� ������ RI� WUXVW� DFFRXQW�
RYHUGUDIWV�FORVHG�LQ�������IROORZHG�E��EDQN�HUURUV���������5HJDUGLQJ�WKH�����
FORVHG�PDWWHUV��WKH�VSHFLILF�FDXVHV�IRU�RYHUGUDIWV�ZHUH�JHQHUDOO��FDWHJRUL]HG�
DV�IROORZV���
�

�
��7KLV��2WKHU��GHVLJQDWLRQ�LV�XVXDOO��XVHG�LQ�FDVHV�RI�IUDXG�SHUSHWUDWHG�DJDLQVW�DQ�DWWRUQH��
WUXVW�DFFRXQW�RU�XQXVXDO�FLUFXPVWDQFHV�WKDW�GR�QRW�IDOO�LQWR�RQH�RI�WKH�RWKHU�FDWHJRULHV��
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,Q� ������ HLJKW� DWWRUQH�V� UHFHLYHG� ILQDO� GLVFLSOLQH� DV� WKH� UHVXOW� RI� PDWWHUV�
LQLWLDWHG�E��DQG�RU�GLVFRYHUHG� WKURXJK� WKH�7$213�SURJUDP�� �2I� WKH�HLJKW�
DWWRUQH�V� GLVFLSOLQHG�� RQH� DWWRUQH��ZDV� GLVEDUUHG� E��FRQVHQW�� RQH� DWWRUQH��
UHFHLYHG�D�WHUP�RI�VXVSHQVLRQ��WZR�DWWRUQH�V�ZHUH�FHQVXUHG��WKUHH�DWWRUQH�V�
UHFHLYHG�D�SXEOLF�UHSULPDQG��DQG�RQH�DWWRUQH��UHFHLYHG�DQ�DGPRQLWLRQ��

,Q�DGGLWLRQ��RQH�DWWRUQH��ZDV�SODFHG�RQ�GLVDELOLW��LQDFWLYH�VWDWXV�LQ������DV�
WKH� UHVXOW� RI� PHGLFDO� LVVXHV� GLVFRYHUHG� GXULQJ� D� WUXVW� RYHUGUDIW�
DXGLW�LQYHVWLJDWLRQ�� � �7KH�KDQGOLQJ�RI�WKHVH�VHQVLWLYH�PDWWHUV�� LQFOXGLQJ�WKH�
HPSDWKHWLF� UHFRJQLWLRQ� RI� WKH� DWWRUQH�¶V� KHDOWK� LVVXHV�� FRXSOHG� ZLWK� WKH�
PLVVLRQ�RI�SURWHFWLQJ�WKH�SXEOLF��IXUWKHU�XQGHUVFRUHV�WKH�YDOXH�RI�WKH�7$213�
SURJUDP��

6LQFH�������ZKHQ�WKH�2$(�7$213�ZDV�ILUVW�HVWDEOLVKHG��DQG�WKURXJK�������
����DWWRUQH�V�KDYH�EHHQ�GLVFLSOLQHG�DV�WKH�UHVXOW�RI�RYHUGUDIW�LQYHVWLJDWLRQV��
2I�WKRVH�GLVFLSOLQHG������DWWRUQH�V�ZHUH�GLVEDUUHG�HLWKHU�E��FRQVHQW�RU�YLD�
WKH�GLVFLSOLQDU��SURFHVV��

Figure�11
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��J�U�����

&� (GXFDWLR��RI�W�H��DU

7KH�2$(�KDV�DOZD�V�UHFRJQL]HG�WKH�YDOXH�RI�HGXFDWLRQ�DQG�WUDLQLQJ�DV
D� FRPSRQHQW� RI� LWV� SURWHFWLYH� PLVVLRQ�� � 'XULQJ� ������ WHQ� 2$(� VWDII
PHPEHUV�SUHVHQWHG�WZHQW��VL[�SXEOLF�HGXFDWLRQDO�SURJUDPV�WR�DXGLHQFHV
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��WKH�1HZ�-HUVH��6WDWH�%DU�$VVRFLDWLRQ��WKH
�DUGHQ�6WDWH�%DU�$VVRFLDWLRQ��WKH�1HZ�-HUVH��$VVRFLDWLRQ�IRU� -XVWLFH�
WKH��XGVRQ�,QQ�RI�&RXUW��WKH�6RXWK�$VLDQ�%DU�$VVRFLDWLRQ��5XWJHUV�/DZ
6FKRRO��DQG�WKH�3XEOLF�'HIHQGHU¶V�RIILFH���$OO�WROG��WKHVH�HIIRUWV�SURYLGHG
���KRXUV�RI�IUHH�&/(�FUHGLWV�WR�DWWHQGHHV�

7RSLFV�LQFOXGHG�IHH�DUELWUDWLRQ��UHIHUUDO�IHHV��WKH�QHZ�FKDOOHQJHV�RI�$,
LQ�WKH�SUDFWLFH�RI�ODZ��WKH�5XOHV�RI�3URIHVVLRQDO�&RQGXFW���RZ�WR�3UHSDUH
IRU�D�5DQGRP�$XGLW��WKH�UROHV�RI�WKH�2$(�DQG�WKH�'5%��53&V�IRU�0HQWDO
�HDOWK�3XEOLF�'HIHQGHUV��/HJDO�0DOSUDFWLFH�8SGDWH�:LOVRQ�DIWHU�:DGH�
DQG�IRXU�VHSDUDWH�7UXVW�DQG�%XVLQHVV�$FFRXQWLQJ�VHPLQDUV�

8QGHU�LWV�$SSURYHG�3URYLGHU�VWDWXV��WKH�2$(�SUHVHQWHG�WUDLQLQJ�WR�WKH
PHPEHUV�RI�WKH�'(&V�DQG�')$&V�WRWDOLQJ�������PLQXWHV�RI�IUHH�&/(
FUHGLW�
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�� (GXFDWLR��RI�W�H��ROX�WHHU�&RUSV

7KH�2$(� LV� FRPPLWWHG� WR�SURYLGLQJ�YDOXDEOH� WUDLQLQJ�RSSRUWXQLWLHV� IRU� LWV
YROXQWHHU�DQG�IXOO�WLPH�VWDII���$V�SDUW�RI�WKLV�GHGLFDWLRQ�WR�WUDLQLQJ��WKH�2$(
KHOG�LWV�)RXUWHHQWK�$QQXDO�7UDLQLQJ�&RQIHUHQFH�RQ�2FWREHU������������7KLV
�HDU�� WKH�2$(� RIIHUHG� IRXU� XQLTXH� VXEVWDQWLYH� SURJUDPV�DQG�D� FRQFXUUHQW
VHVVLRQ�IRFXVHG�RQ�)HH�$UELWUDWLRQ�

$VVRFLDWH� -XVWLFH� /HH� $�� 6RORPRQ� GHOLYHUHG� NH�QRWH� UHPDUNV� WR� RSHQ� WKH
&RQIHUHQFH��� -XVWLFH� 6RORPRQ� EHJDQ� E�� WKDQNLQJ� HDFK� FRPSRQHQW� RI� WKH
HWKLFV�V�VWHP�DQG�WKH�LQGLYLGXDOV�FRPSULVLQJ�WKH�ZKROH����H�QRWHG�WKH�XQLTXH
SRVLWLRQ� RI� WUXVW� UHTXLUHG� E�� WKH� &RXUW� RI� WKH� YROXQWHHU� PHPEHUV� RI� WKH
'LVWULFW�(WKLFV�DQG�'LVWULFW�)HH�$UELWUDWLRQ�FRPPLWWHHV�� ��H�DFNQRZOHGJHG
WKH�FKDOOHQJHV�DVVRFLDWHG�ZLWK�WKH�ZRUN��LQFOXGLQJ�WKH�GXW��WR�UHPDLQ�IDLU�DQG
LPSDUWLDO��WR�PRYH�FDVHV�H[SHGLHQWO���DQG�WR�GHDO�ZLWK�LQGLYLGXDOV�ZKR�ZHUH
XQGHU�SUHVVXUH����H�H[SUHVVHG�JUDWLWXGH�IRU�WKH�DWWRUQH��DQG�SXEOLF�PHPEHUV
ZKR� WRRN� YDOXDEOH� WLPH� IURP� WKHLU�EXV��SHUVRQDO�DQG�SURIHVVLRQDO� OLYHV� WR
JLYH�EDFN�WR�ERWK�WKH�OHJDO�FRPPXQLW���DQG�WKH�SXEOLF�VHHNLQJ�WR�DFFHVV�OHJDO
VHUYLFHV�

-XVWLFH�6RORPRQ¶V�ZHOO�UHFHLYHG�UHPDUNV�ZHUH�IROORZHG�E�� ILYH�ZRUNVKRSV
GHVLJQHG� WR� PHHW� WKH� VSHFLILF� WUDLQLQJ� QHHGV� RI� WKRVH� LQYROYHG� LQ� WKH
VFUHHQLQJ�� LQYHVWLJDWLRQ�� SURVHFXWLRQ�� DQG� DGMXGLFDWLRQ� RI� DWWRUQH�
GLVFLSOLQDU��PDWWHUV�

7KH�ILUVW�WUDLQLQJ�VHVVLRQ�RQ��'LVFLSOLQDU��5HYLHZ�%RDUG�8SGDWHV��LQFOXGHG
D� GHWDLOHG� GLVFXVVLRQ� RI� WKH� ZRUNLQJV� RI� WKH� '5%�� DQG� LQFOXGHG� SUDFWLFDO
JXLGDQFH�IRU�LQGLYLGXDOV�ZKR�ZHUH�ZULWLQJ�UHSRUWV�IRU�WKH�%RDUG�DV�KHDULQJ
SDQHO� FKDLUV�RU�6SHFLDO�(WKLFV�$GMXGLFDWRUV�� DV�ZHOO� DV� WLSV� IRU�LQGLYLGXDOV
FDOOHG�WR�PDNH�RUDO�DUJXPHQWV�EHIRUH�WKH�%RDUG�

7KH� VHFRQG� VHVVLRQ� RQ� �3UHSDULQJ� 6WURQJ� �HDULQJ� 5HFRUGV�� IRFXVHG� RQ
HYLGHQWLDU��WLSV�WR�HVWDEOLVK�DQ�HWKLFV�FDVH�E��FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�
7KLV� VHVVLRQ� DOVR� SURYLGHG� JXLGDQFH� RQ� PHHWLQJ� HYLGHQWLDU�� FKDOOHQJHV
FRPPRQ�WR�HWKLFV�PDWWHUV�

7KH�WKLUG�VHVVLRQ�RQ��,PSOLFLW�%LDV��IHDWXUHG�DQ�LQ�GHSWK�GLVFXVVLRQ�ZLWK�7KH
�RQRUDEOH� -D� 3DXO� -���DUULV�� -XGJH� RI� WKH� 5DPVH�� &RXQW�� 'LVWULFW� &RXUW�
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6DLQW�3DXO��0LQQHVRWD��RQ�ZD�V�WR�UHFRJQL]H�DQG�HOLPLQDWH�LPSOLFLW�ELDV� LQ�
GHFLVLRQ�PDNLQJ����

7KH� IRXUWK� VHVVLRQ� �,QVLJKWV� ,QWR� ,QYHVWLJDWLRQV�� PDWFKHG� 'HSXW�� (WKLFV�
&RXQVHO� 5DFKDHO� :HHNV� DQG� $VVLVWDQW� &KLHI� RI� ,QYHVWLJDWLRQV� -DVPLQ�
5D]DQLFD�� � 7KH� GXR� JDYH� DQ� LQIRUPDWLYH� VHVVLRQ�� ILOOHG� ZLWK� SUDFWLFDO�
H[DPSOHV�� RQ� WKH� EDVLF� SURFHVV� RI� LQYHVWLJDWLQJ� DQ� HWKLFV� JULHYDQFH�� � 7KH�
IRXUWK� VHVVLRQ� DOVR� LQFOXGHG� DQ� RSWLRQ� IRU� )HH� $UELWUDWLRQ� DWWHQGHHV� WR�
SDUWLFLSDWH� LQ� D� EUHDN�RXW� URXQG� WDEOH� GLVFXVVLRQ� KRVWHG� E�� 6WDWHZLGH� )HH�
$UELWUDWLRQ�&RRUGLQDWRU�'DUUHOO�)HOVHQVWHLQ���

$�WRWDO�RI�����LQGLYLGXDO�XVHUV�DWWHQGHG�WKH�RQOLQH�FRQIHUHQFH�IRU�DW�OHDVW�SDUW�
RI�WKH�GD��DQG����LQGLYLGXDO�XVHUV�ORJJHG�RQWR�WKH�)HH�$UELWUDWLRQ�FRQFXUUHQW�
VHVVLRQ�LQ�WKH�DIWHUQRRQ����
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�� ���75$�7,1��7�$7���,���,��127�0,��21���7

1RW�HYHU��JULHYDQFH�DJDLQVW�DQ�DWWRUQH��UHVXOWV�LQ�DQ�LQYHVWLJDWLRQ���0DQ��FDVHV�
DUH� VFUHHQHG� RXW� RI� VXFK� FRQVLGHUDWLRQ� RU� URXWHG� LQWR� WKH� VWDWHZLGH� )HH�
$UELWUDWLRQ� 3URJUDP�� � 7KLV� VHFWLRQ� VXPPDUL]HV� WKH� ILOWHULQJ� SURFHVV� DQG� IHH�
DUELWUDWLRQ��

�� �ULHYD�FHV

7KH�DWWRUQH��GLVFLSOLQDU��SURFHVV�XVXDOO��EHJLQV�ZLWK�WKH�ILOLQJ�RI�D�JULHYDQFH
DJDLQVW� DQ� DWWRUQH��� � �ULHYDQFHV� FRPH� IURP� YDULRXV� VRXUFHV�� LQFOXGLQJ
FOLHQWV��RWKHU�DWWRUQH�V��MXGJHV��DQG�WKH�2$(�LWVHOI���2Q�UHFHLSW�RI�D�JULHYDQFH�
WKH� '(&� 6HFUHWDU�� RU� 2$(� VFUHHQHU� DSSOLHV� WKH� DQDO�VLV� RI� 5�� ������� WR
GHWHUPLQH�ZKHWKHU�WKH�PDWWHU�VKRXOG�EH�GRFNHWHG�

7KH� GLVFLSOLQDU�� V�VWHP�PXVW�GHFOLQH� IRU� GRFNHWLQJ�DQ��FDVH� LQ�ZKLFK� WKH
IDFWV�DOOHJHG��LI�WUXH��GR�QRW�FRQVWLWXWH�XQHWKLFDO�FRQGXFW�

7KH�GLVFLSOLQDU��V�VWHP�ZLOO�OLNHZLVH�GHFOLQH�IRU�GRFNHWLQJ�DQ��FDVH�LQ�ZKLFK
WKH�&RXUW�ODFNV�MXULVGLFWLRQ�RYHU�WKH�DWWRUQH���LQVWHDG�URXWLQJ�WKDW�JULHYDQFH
WR�WKH�DSSURSULDWH�MXULVGLFWLRQ���6LPLODUO���DOOHJDWLRQV�RI�LPSURSHU�DGYHUWLVLQJ
DUH�URXWHG�WR�WKH�&RPPLWWHH�RQ�$WWRUQH��$GYHUWLVLQJ�IRU�H[FOXVLYH�KDQGOLQJ
E��WKDW�HQWLW��

&DVHV�LQYROYLQJ�SHQGLQJ�FLYLO�DQG�FULPLQDO�OLWLJDWLRQ�PD��EH�GHFOLQHG��XQOHVV
LQ� WKH� RSLQLRQ� RI� WKH�'(&� VHFUHWDU�� RU� 'LUHFWRU�� WKH� IDFWV� DOOHJHG� FOHDUO�
GHPRQVWUDWH� SURYDEOH� HWKLFV� YLRODWLRQV� RU� D� VXEVWDQWLDO� WKUHDW� RI� LPPLQHQW
KDUP� WR� WKH� SXEOLF�� � ,Q� DOO� RWKHU� VLWXDWLRQV�� WKH� FDVH� LV� GHFOLQHG� ZLWK� DQ
LQYLWDWLRQ� WR� WKH� JULHYDQW� WR� UHILOH� WKH� JULHYDQFH� DW� WKH� FRQFOXVLRQ� RI� WKH
OLWLJDWLRQ�

)LQDOO���D�JULHYDQFH�PD��EH�GHFOLQHG�ZKHUH�WKH�DOOHJDWLRQV�LQYROYH�DVSHFWV
RI�D�VXEVWDQWLDO�IHH�GLVSXWH���,Q�VXFK�FDVHV��WKH�PDWWHU�LV�JHQHUDOO��UHIHUUHG�WR
D�IHH�DUELWUDWLRQ�FRPPLWWHH�IRU�FRQVLGHUDWLRQ�

�� )HH��UELWUDWLR�

7KH�1HZ�-HUVH��6XSUHPH�&RXUW�KDV� ORQJ�UHFRJQL]HG� WKDW�GLVSXWHV�EHWZHHQ
FOLHQWV�DQG� WKHLU�DWWRUQH�V� DUH�QRW�DOZD�V�PDWWHUV�RI�HWKLFV��EXW� VRPHWLPHV
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LQYROYH�RWKHU�LVVXHV�OLQNHG�WR�WKH� UHDVRQDEOHQHVV�RI�WKH�IHH�FKDUJHG�E��WKH�
DWWRUQH��LQ�UHODWLRQ�WR�WKH�RYHUDOO�VHUYLFHV�UHQGHUHG�E��WKDW�DWWRUQH���7R�DVVLVW�
LQ�WKH�UHVROXWLRQ�RI�WKHVH�IHH�GLVDJUHHPHQWV��WKH�6XSUHPH�&RXUW�HVWDEOLVKHG�
D�IHH�DUELWUDWLRQ�V�VWHP��ZKLFK�UHOLHV�RQ�WKH�VHUYLFHV�RI�YROXQWHHUV��DWWRUQH�V�
DQG�QRQ�DWWRUQH��SXEOLF�PHPEHUV��VHUYLQJ�RQ����')$&V��7KHVH�YROXQWHHUV�
VFUHHQ� DQG� DGMXGLFDWH� IHH� GLVSXWHV� EHWZHHQ� FOLHQWV� DQG� DWWRUQH�V� RYHU� WKH�
UHDVRQDEOHQHVV�RI�WKH�DWWRUQH�¶V�IHH���

7KH�IHH�DUELWUDWLRQ�V�VWHP�ZDV�HVWDEOLVKHG�LQ�1HZ�-HUVH��LQ��������,W�ZDV�WKH�
VHFRQG�PDQGDWRU��VWDWHZLGH�SURJUDP�LQ�WKH�FRXQWU���IROORZLQJ�$ODVND��)HH�
DUELWUDWLRQ�RIIHUV�FOLHQWV�DQG�DWWRUQH�V�DQ�LQH[SHQVLYH��IDVW��DQG�FRQILGHQWLDO�
PHWKRG�RI�UHVROYLQJ�IHH�GLVDJUHHPHQWV��(YHQ�WRGD���1HZ�-HUVH��UHPDLQV�RQH�
RI� RQO�� D� KDQGIXO� RI� VWDWHV� ZLWK� D� PDQGDWRU�� VWDWHZLGH� IHH� DUELWUDWLRQ�
SURJUDP���

1HZ�-HUVH�¶V�&RXUW�5XOHV�UHTXLUH�WKDW�WKH�DWWRUQH��QRWLI��WKH�FOLHQW�RI�WKH�IHH�
DUELWUDWLRQ�SURJUDP¶V�DYDLODELOLW��SULRU�WR�EULQJLQJ�D�ODZVXLW�IRU�WKH�FROOHFWLRQ�
RI�IHHV��,I� WKH�FOLHQW�FKRRVHV�IHH�DUELWUDWLRQ��WKH�DWWRUQH��PXVW�DUELWUDWH�WKH�
PDWWHU���)RU�WKRVH�PDWWHUV�WKDW�LQYROYH�TXHVWLRQV�RI�HWKLFV��LQ�DGGLWLRQ�WR�WKH�
IHH�GLVSXWH��WKH�HWKLFV�LVVXHV�PD��VWLOO�EH�DGGUHVVHG�RQ�WKH�FRQFOXVLRQ�RI�WKH�
IHH� DUELWUDWLRQ� SURFHHGLQJV�� DQG� WKH� 2$(� PDNHV� VXUH� WKDW� ERWK� W�SHV� RI�
SURFHHGLQJV�ZLOO�SURFHHG�LQ�D�WLPHO��IDVKLRQ��

7KH�2$(�)HH�$UELWUDWLRQ�8QLW�SURYLGHV�OHJDO�DQG�DGPLQLVWUDWLYH�VXSSRUW�WR�
WKH����GLVWULFW�IHH�VHFUHWDULHV�DQG�FRPPLWWHHV���)RU�WKH�����������WHUP������
')$&� PHPEHUV� VHUYHG� WKH� 6XSUHPH� &RXUW� WKURXJK� WKLV� SURJUDP� �����
DWWRUQH�V�DQG����SXEOLF�PHPEHUV���VHUYLQJ�SUR�ERQR��

�� ������EL��D�L����DV���F����L�J

1HZ� -HUVH�¶V� IHH� DUELWUDWLRQ� SURJUDP� LV� D� WZR�WLHUHG� V�VWHP�� � 7KH� IHH
DUELWUDWLRQ�KHDULQJV�DUH�FRQGXFWHG�EHIRUH�KHDULQJ�SDQHOV�RI�WKH����')$&V
�)LJXUH������ZLWK�DSSHDOV�KHDUG�EHIRUH�WKH�'5%���2QO��FOLHQWV�PD��LQLWLDWH
IHH�DUELWUDWLRQ�

7KH�)HH�$UELWUDWLRQ� SURFHVV� EHJLQV�ZKHQ� D� FOLHQW� VXEPLWV� D� FRPSOHWHG
$WWRUQH�� )HH� $UELWUDWLRQ� 5HTXHVW� )RUP� �$)$5)��� DORQJ� ZLWK� D� ���
DGPLQLVWUDWLYH�ILOLQJ�IHH��WR�WKH�GLVWULFW�IHH�VHFUHWDU��RI�WKH�')$&���7KH
')$&�VHFUHWDU��LQ�WKH�GLVWULFW�ZKHUH�WKH�DWWRUQH��PDLQWDLQV�DQ�RIILFH�ZLOO
WKHQ�VFUHHQ�WKH�FDVH�WR�GHWHUPLQH�LI�WKH�FRPPLWWHH�KDV�MXULVGLFWLRQ�
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)HH� FRPPLWWHHV� ODFN� MXULVGLFWLRQ� WR� DUELWUDWH� FHUWDLQ� W�SHV� RI� IHHV��
LQFOXGLQJ�IHHV�DOORZHG�E��FRXUWV�DQG�VWDWXWH��PRQHWDU��GDPDJHV�IRU�OHJDO�
PDOSUDFWLFH�� DQG� IHHV� IRU� OHJDO� VHUYLFHV� UHQGHUHG� E�� WKH� 2IILFH� RI� WKH�
3XEOLF� 'HIHQGHU�� � 7KH�� DOVR� PD�� QRW� FRQVLGHU� DQ�� IHH� LQ� ZKLFK� QR�
DWWRUQH�¶V� VHUYLFHV�ZHUH� UHQGHUHG�PRUH� WKDQ�VL[��HDUV� IURP� WKH�GDWH�RQ�
ZKLFK�WKH�$)$5)�ZDV�UHFHLYHG��

)HH� FRPPLWWHH� VHFUHWDULHV� DOVR� KDYH� WKH� GLVFUHWLRQ� WR� GHFOLQH� FHUWDLQ�
FDWHJRULHV�RI�FDVH��DW�WKHLU�RSWLRQ��LQFOXGLQJ�FDVHV��
• DIIHFWLQJ�WKH�LQWHUHVWV�RI�WKLUG�SDUWLHV�

• UDLVLQJ�OHJDO�TXHVWLRQV�EH�RQG�WKH�EDVLF�IHH�GLVSXWH�

• ZLWK�D�OHJDO�IHH�ZKLFK�LV����������RU�PRUH��DQG

• RI�D�PXOWL�MXULVGLFWLRQDO�FKDUDFWHU��ZKHUH�VXEVWDQWLDO�VHUYLFHV�ZHUH�QRW

UHQGHUHG�LQ�1HZ�-HUVH��

,I�WKH�')$&�6HFUHWDU��GHWHUPLQHV�WKDW�WKH�FRPPLWWHH�KDV�MXULVGLFWLRQ��DQG�
WKH�6HFUHWDU��GRHV�QRW�HOHFW�WR�H[HUFLVH�GLVFUHWLRQDU��DXWKRULW��WR�GHFOLQH�
WKH�FDVH��WKH�FDVH�ZLOO�SURFHHG�WR�WKH�UHVSRQVH�VWDJH����

�� ������EL��D�L���3��F�VV�������FN������DV�V

7KH� DWWRUQH�� ZKRVH� IHH� LV� DOOHJHG� WR� EH� XQUHDVRQDEOH� LV� DIIRUGHG� DQ
RSSRUWXQLW��WR�UHVSRQG�WR�WKH�$)$5)�DQG�WR�SURYLGH�UHOHYDQW�VXSSRUWLQJ
GRFXPHQWV� DQG� UHFRUGV�� �7KH�DWWRUQH��PD��DOVR� MRLQ� RWKHU� DIIHFWHG� ODZ
ILUPV�LQ�WKH�SURFHHGLQJ���/LNH�WKH�FOLHQW��WKH�DWWRUQH��DOVR�PXVW�SD��D����
DGPLQLVWUDWLYH�ILOLQJ�IHH�

:KHQ� ERWK� FOLHQW� DQG� DWWRUQH�� KDYH� KDG� WKH� RSSRUWXQLW�� WR� UHVSRQG� LQ
ZULWLQJ��WKH�PDWWHU�ZRXOG�EH�VHW�GRZQ�IRU�D�IHH�DUELWUDWLRQ�KHDULQJ�

�HDULQJV�DUH� VFKHGXOHG�RQ�DW� OHDVW�WHQ�GD�V¶�ZULWWHQ�QRWLFH��7KHUH�LV�QR
GLVFRYHU���$W�WKDW�KHDULQJ��WKH�DWWRUQH��EHDUV�WKH�EXUGHQ�RI�SURYLQJ��E��D
SUHSRQGHUDQFH�RI�WKH�HYLGHQFH��WKDW� WKH�IHH�FKDUJHG� LV� UHDVRQDEOH�XQGHU
WKH�HLJKW�IDFWRUV�HQXPHUDWHG�LQ�53&�����D��

)ROORZLQJ� WKH� KHDULQJ�� WKH� SDQHO� RU� VLQJOH� DUELWUDWRU�SUHSDUHV� D�ZULWWHQ
DUELWUDWLRQ� GHWHUPLQDWLRQ�� ZLWK� D� VWDWHPHQW� RI� UHDVRQV� DQQH[HG�� WR� EH
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LVVXHG�ZLWKLQ�WKLUW��GD�V��7KH�5XOHV�SURYLGH�IRU�WKH�SDUWLHV�WR�UHFHLYH�WKH�
$UELWUDWLRQ�'HWHUPLQDWLRQ�IURP�WKH�GLVWULFW�VHFUHWDU��ZLWKLQ�WKLUW��GD�V�RI�
WKH�FRQFOXVLRQ�RI�WKH�KHDULQJ��

7KH�&RXUW�5XOHV�DOORZ�D�OLPLWHG�ULJKW�RI�DSSHDO�WR�WKH�'5%�ZLWKLQ����GD�V�
RI� WKH�&RPPLWWHH¶V�ZULWWHQ�GHWHUPLQDWLRQ�� �$OO� DSSHDOV�DUH�UHYLHZHG�E��
WKH�'5%�RQ�WKH�UHFRUG��7KH�'5%¶V�GHFLVLRQ�LV�ILQDO���

7KH� GHFLVLRQ� RI� WKH� ')$&� LQ� WKH� IRUP� RI� WKH� ZULWWHQ� $UELWUDWLRQ�
'HWHUPLQDWLRQ��)$'��EHFRPHV�ILQDO�DQG�ELQGLQJ�RQ�WKH�SDUWLHV���5������$�
��D����

�� ��O�P�

,Q�������')$&V�KDQGOHG�D�WRWDO�RI�����PDWWHUV��LQFOXGLQJ�QHZ�FDVHV�ILOHG
DQG� WKRVH� WKDW� UHDFKHG� D� GLVSRVLWLRQ� GXULQJ� WKDW� �HDU�� � 7KH� FRPPLWWHHV
EHJDQ�WKH��HDU�ZLWK�����FDVHV�SHQGLQJ�IURP�������'XULQJ�WKH��HDU�����
QHZ�PDWWHUV�ZHUH�DGGHG��)LJXUH����� �$�WRWDO�RI�����FDVHV�ZHUH�GLVSRVHG
RI�� OHDYLQJ� D� EDODQFH� RI� ���� PDWWHUV� SHQGLQJ� DW� �HDU¶V� HQG�� $W� WKH
FRQFOXVLRQ�RI�������WKH�DYHUDJH�QXPEHU�RI�FDVHV�SHQGLQJ�EHIRUH�HDFK�RI
WKH����)HH�&RPPLWWHHV�ZDV����FDVHV�SHU�GLVWULFW�

7KH�����QHZ�ILOLQJV�UHFHLYHG�LQ������LQYROYHG�FODLPV�DJDLQVW�URXJKO�����
RI� WKH� DFWLYH� 1HZ� -HUVH�� DWWRUQH�� SRSXODWLRQ� ���������� 6RPH� DUHDV� RI
SUDFWLFH� �PDWULPRQLDO�� LQ�SDUWLFXODU�� LQYROYH�KLJK�ELOOLQJV�IRU� OHJDO� IHHV�
RYHU�WKH�FRXUVH�RI�SURWUDFWHG�OLWLJDWLRQ��0DQ��VXFK�FDVHV�DUH�ILOHG�DV�IHH
DUELWUDWLRQ�GLVSXWHV�SHU��HDU�
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��J�U����

7KH�QXPEHU�RI�IHH�DUELWUDWLRQ�ILOLQJV�LV�D�YHU��VPDOO�SHUFHQWDJH�RI�WKH�WRWDO�
DWWRUQH��FOLHQW�WUDQVDFWLRQV����

$V�LQ�������')$&V�DUELWUDWHG�PDWWHUV�LQYROYLQJ�D�WRWDO�RI�PRUH�WKDQ������
PLOOLRQ�LQ�OHJDO�IHHV�GXULQJ��������,Q�DGGLWLRQ��VRPH�FDVHV�DUH�UHVROYHG�E��
WKH� DWWRUQH�V� WKHPVHOYHV� DV� RI� WKH� WLPH� WKDW� WKH� FOLHQW� FRPPHQFHV� WKH�
SURFHVV��ZLWK�QR�IXUWKHU�DFWLRQ�QHHGHG�E��WKH�&RPPLWWHH����

2I�WKH�FDVHV�WKDW�SURFHHGHG�WR�D�KHDULQJ��')$&V�FRQGXFWHG�����KHDULQJV�
GXULQJ� ������ LQYROYLQJ� DOPRVW� ����� PLOOLRQ� LQ� WRWDO� DWWRUQH�V¶� IHHV�
FKDUJHG���,Q�������RI�WKH�FDVHV������KHDULQJV���WKH�KHDULQJ�SDQHOV�XSKHOG�
WKH�DWWRUQH��IHHV� LQ� IXOO�� � ,Q�WKH�EDODQFH�RI�������RI�WKH� IHH�FDVHV� �����
KHDULQJV���WKH�KHDULQJ�SDQHOV�UHGXFHG�WKH�DWWRUQH��IHHV�E��D�WRWDO�RI�DOPRVW�
��� PLOOLRQ�� ZKLFK� UHSUHVHQWV� ������ RI� WKH� WRWDO� ELOOLQJV� VXEMHFW� WR�
UHGXFWLRQ� ������ PLOOLRQ� RXW� RI� WKH� WRWDO� RI� ����� PLOOLRQ� VXEMHFW� WR�
UHGXFWLRQ���
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��J�U����

)RU� DQ� RYHUYLHZ� RI� WKH� DPRXQWV� DW� LVVXH�� WKH� ���� FDVHV� LQ� ZKLFK� WKH�
DWWRUQH�� IHH�ZDV� UHGXFHG� E�� WKH� KHDULQJ� SDQHO�PD�� EH� EURNHQ� LQWR� WKH�
IROORZLQJ�FDWHJRULHV��

��J�U����
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)RU� DOO� FDVHV� ZKLFK� SURFHHGHG� WR� D� KHDULQJ� ZLWK� D� )$'� LVVXHG� E�� WKH�
')$&�� WKH� DYHUDJH� DPRXQW� ELOOHG� ZDV� ��������� � 7KH� PHGLDQ� DPRXQW�
ELOOHG� ZDV� �������� � 7KH� DYHUDJH� DPRXQW� RI� WKH� UHGXFWLRQV� LQ� DOO� FDVHV�
ZKLFK�SURFHHGHG�WR�D�)$'�ZDV���������ZLWK�D�PHGLDQ�UHGXFWLRQ�DPRXQW�
RI���������

,W�VKRXOG�EH�QRWHG�WKDW�WKH�SDUWLHV�UHDFKHG�VHWWOHPHQW�ZLWKRXW�D�KHDULQJ�LQ�
DQ�DGGLWLRQDO�����FDVHV���7KH�WRWDO�IHHV�DW�LVVXH�LQ�WKH�FDVHV�VHWWOHG�E��WKH�
SDUWLHV� LQYROYHG� ��������� LQ� DWWRUQH�� IHHV�� � 7KH� DWWRUQH�V� DJUHHG� WR� D�
UHGXFWLRQ�LQ�IHHV�ZLWKRXW�JRLQJ�WR�D�KHDULQJ�LQ����RI�WKRVH�FDVHV��������
RI�WKH�WRWDO�FDVHV�VHWWOHG�E��VWLSXODWLRQ�����

2I� WKH� ���� FDVHV� WKDW� SURFHHGHG� IURP� ILOH�RSHQLQJ� WR� FDVH�FORVLQJ� LQ�
FDOHQGDU��HDU�����������UHDFKHG�GLVSRVLWLRQ�LQ�IHZHU�WKDQ�����GD�V������
RXW�RI�����WRWDO�FDVHV����7KH�')$&V�UHVROYHG����PRUH�FDVHV�LQ�WKDW�LQWHUYDO�
WKDQ� GXULQJ� WKH� SUHFHGLQJ� FDOHQGDU� �HDU��ZKHQ� ���� FDVHV� RXW� RI� D� WRWDO�
FDVHORDG�RI�����ZHUH�UHVROYHG�LQ�XQGHU�����GD�V���7KH�GDWD�IRU������VKRZV�
WKDW� WKH� FRPPLWWHHV� UHVROYHG� ���� PRUH� FDVHV� RYHUDOO� WKDQ� GXULQJ� WKH�
SUHFHGLQJ� FDOHQGDU� �HDU�� � 2QH� KXQGUHG�ILIWHHQ� ������ RI� WKH� WRWDO� FDVHV�
UHVROYHG�GXULQJ������ZHUH�UHVROYHG�ZLWKLQ����GD�V�RI�ILOLQJ�� �)RU�������
���FDVHV�ZHUH�UHVROYHG�WKDW�TXLFNO�����

�� ������EL��D�L����DV����S�V

7KH� FDWHJRULHV� RI� OHJDO� VHUYLFHV� IRU� ZKLFK� FOLHQWV� VHHN� IHH� DUELWUDWLRQ
KLJKOLJKW�WKH�LPSRUWDQFH�RI�WKH�IHH�DUELWUDWLRQ�V�VWHP�LQ�SDUWLFXODU�SUDFWLFH
DUHDV���7KH�V�VWHP�KDV�SURYHQ�WR�EH�D�YHU��HIIHFWLYH�DQG�HIILFLHQW�PHWKRG
IRU�UHVROYLQJ�DWWRUQH��IHH�GLVSXWHV��ZKLOH�DYRLGLQJ�OLWLJDWLRQ�EHWZHHQ�WKH
SDUWLHV�DV�WR�WKH�IHH�GLVSXWH�

2YHU�WKH�SDVW�ILYH��HDUV��IDPLO��DFWLRQV��LQFOXGLQJ�PDWULPRQLDO��VXSSRUW
DQG� FXVWRG�� FDVHV�� FRQVLVWHQWO�� KDYH� JHQHUDWHG� WKH� PRVW� IHH� GLVSXWHV
�������� RQ� DYHUDJH�� &ULPLQDO� PDWWHUV� �LQFOXGLQJ� LQGLFWDEOH�� TXDVL�
FULPLQDO�DQG�PXQLFLSDO�FRXUW�FDVHV��UDQNHG�VHFRQG�LQ�IUHTXHQF����������
7KLUG�SODFH�ZDV�ILOOHG�E���HQHUDO�/LWLJDWLRQ�DW��������(VWDWH�3UREDWH�DW
���FDPH�LQ� IRXUWK�SODFH��DQG�5HDO�(VWDWH�� DW������� FDPH� LQ� ILIWK�SODFH�
7KH�RYHUDOO�ILOLQJV�ILW�LQWR�DQ�DGGLWLRQDO����OHJDO�SUDFWLFH�DUHDV�
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�� �����F�P���

(LWKHU�SDUW��PD��UHFRUG�D�)$'�DV�D�MXGJPHQW�XQGHU�WKH�SURFHVV�GHVFULEHG
LQ�5���������

$GGLWLRQDOO��� WKH�2$(¶V�)HH�$UELWUDWLRQ�8QLW� IROORZV� XS�ZKHQ�D� FOLHQW
UHSRUWV�WKDW�KH�RU�VKH�KDV�QRW�EHHQ�SDLG�E��WKH�DWWRUQH��WKH�IXOO�DPRXQW�RI
WKH�UHIXQG�RZHG��DV� VHW�IRUWK�E�� WKH�)$'�RU�D� VWLSXODWLRQ�RI�VHWWOHPHQW�
7KLV�IROORZ�XS�KDV�EHHQ�UHTXLUHG�LQ����WR����FDVHV�SHU��HDU��RYHU�WKH�SDVW
ILYH��HDUV�� �7KH�2$(�LVVXHV�D�ZDUQLQJ�OHWWHU�LI� WKH�DWWRUQH��KDV�QRW�SDLG
WKH�IXOO�DPRXQW�RI�WKH�IHH�DZDUG�ZLWKLQ�WKH����GD��SD�PHQW�SHULRG���,I�WKH
DWWRUQH��WKHUHDIWHU�GRHV�QRW�VHQG�SD�PHQW�LQ�IXOO�WR�WKH�FOLHQW�ZLWKLQ�WKH
���GD��SHULRG�VSHFLILHG�LQ�WKH�ZDUQLQJ�OHWWHU��WKH�2$(�PD��ILOH�D�PRWLRQ
IRU�WKH�WHPSRUDU��VXVSHQVLRQ�RI�WKH�DWWRUQH����6XFK�PRWLRQV�DUH�KHDUG�E�
WKH�'5%��ZKLFK�VHQGV�DQ��UHFRPPHQGDWLRQ�RI�WHPSRUDU��VXVSHQVLRQ�WR
WKH�6XSUHPH�&RXUW�

7KH� 6XSUHPH�&RXUW� KDV� RUGHUHG� DQ� DYHUDJH� RI� QLQH� ���� DWWRUQH�V� WR� EH�
VXVSHQGHG�HDFK��HDU��RYHU�WKH�SDVW�ILYH��HDUV��DV�D�UHVXOW�RI�VXFK�PRWLRQV��
ZLWK� WKH� DWWRUQH�V¶� WHUPV� RI� VXVSHQVLRQ� FRQWLQXHG� XQWLO� WKH�� VXEPLWWHG�
SURRI� RI� SD�PHQW� LQ� IXOO� WR� WKH� FOLHQWV�� DORQJ�ZLWK� WKH� SD�PHQW� RI� DQ��
DGGLWLRQDO� PRQHWDU�� VDQFWLRQ� UHODWLQJ� WR� WKH� FRVWV� RI� WKH� HQIRUFHPHQW�
SURFHHGLQJV���,Q�������WKH�2$(�ILOHG����HQIRUFHPHQW�PRWLRQV�UHODWLQJ�WR�
IHH�DUELWUDWLRQ�FDVHV��

�� �LVDELOLW��,�DFWLYH��WDWXV

$V�D�UHVXOW�RI�LWV�XQLTXH�UHVSRQVLELOLWLHV��WKH�2$(�LV�VRPHWLPHV�H[SRVHG�WR
VHQVLWLYH�LQIRUPDWLRQ�FRQFHUQLQJ�DQ�DWWRUQH�¶V�LQDELOLW��WR�SUDFWLFH�ODZ���7KH
&RXUW�RIIHUV�DWWRUQH�V�WKH�RSSRUWXQLW��WR�SODFH�WKHLU�OLFHQVH�WR�SUDFWLFH�ODZ
LQWR��'LVDELOLW��,QDFWLYH�6WDWXV���',6����7KLV�VWDWXV�LV�DSSURSULDWH�ZKHUH�DQ
DWWRUQH��ODFNV�WKH�PHQWDO�RU�SK�VLFDO�FDSDFLW��WR�SUDFWLFH�ODZ��5����������

,W�LV�LPSRUWDQW�WR�DSSUHFLDWH�WKDW�',6�LV��E��LWVHOI��QRQ�GLVFLSOLQDU��LQ�QDWXUH�
�RZHYHU��FRQVLVWHQW�ZLWK�WKH�FRQVWLWXWLRQDO�PDQGDWH�LPSRVHG�XSRQ�WKH�2$(
WR� SURWHFW� WKH� SXEOLF� DQG� PDLQWDLQ� FRQILGHQFH� LQ� WKH� EDU�� WKH� 2$(� LV

�� )RU�PRUH� LQIRUPDWLRQ� RQ� WKLV� SURFHVV�� VHH� 6XSHULRU�&RXUW� RI� 1HZ� -HUVH��� �&ROOHFWLQJ� D�
0RQH�� -XGJPHQW�� �-XO�� ��� ������ �YLHZDEOH� DW��
KWWSV���ZZZ�QMFRXUWV�JRY�VLWHV�GHIDXOW�ILOHV�IRUPV������BFROOHFWBPRQH�BMGJPQW�SGI�����
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UHVSRQVLEOH�IRU�HQVXULQJ�HYHU��DWWRUQH��ZKR�KROGV�D�OLFHQVH�WR�SUDFWLFH�ODZ�
SRVVHVVHV�WKH�SK�VLFDO�DQG�PHQWDO�DELOLW��WR�GR�VR��

$Q� DWWRUQH�� PD�� YROXQWDULO�� SODFH� WKHLU� OLFHQVH� LQWR� ',6�� �RZHYHU��
XQIRUWXQDWHO���WKH�QHHG�IRU�DQ�DWWRUQH��WR�HQWHU�LQWR�VXFK�D�VWDWXV�LV�VRPHWLPHV�
LGHQWLILHG� IRU� WKH� ILUVW� WLPH� DIWHU� D� JULHYDQFH� KDV� EHHQ� GRFNHWHG�� � ,Q� VXFK�
FDVHV��WKH�2$(�FRQVHQWV�WR�WKH�UHVSRQGHQW¶V�HQWU��LQWR�',6����

6WLOO�RWKHU�FLUFXPVWDQFHV�SUHVHQW�ZKHUH�DQ�DWWRUQH��LV�XQZLOOLQJ�RU�XQDEOH�WR�
FRQVHQW� WR� WUDQVIHU� WR� ',6�� ,Q� WKRVH� OLPLWHG� FLUFXPVWDQFHV�� WKH� 2$(�ZLOO�
SHWLWLRQ�WKH�'5%�IRU�WKH�DWWRUQH��WR�EH�HYDOXDWHG�FRQVLVWHQW�ZLWK�5�����������
,I�WKH�SHWLWLRQ�LV�JUDQWHG��WKH�DWWRUQH��ZLOO�XQGHUJR�DQ�HYDOXDWLRQ�IRU�SXUSRVHV�
RI�GHWHUPLQLQJ�ZKHWKHU�',6�LV�DSSURSULDWH��,I�VR��WKH�2$(�ZLOO� UHTXHVW�WKH�
SODFHPHQW�RI�WKH�DWWRUQH��RQ�',6��

��J�U����

'XULQJ�������D�WRWDO�RI�WKUHH�����DWWRUQH�V�ZHUH�WKH�VXEMHFW�RI�D�',6�2UGHU��

',6�LV�QRW�SHUPDQHQW���6KRXOG�DQ�DWWRUQH��UHJDLQ�WKH�DELOLW��WR�SUDFWLFH�ODZ��WKH�
DWWRUQH��PD��SHWLWLRQ�WR�UHWXUQ�WR�WKH�SUDFWLFH�RI�ODZ���7KH�DYDLODELOLW��RI�',6�
UHFHLYHG� LQFUHDVHG� DWWHQWLRQ� GXULQJ� ����� DV� D� UHVXOW� RI� WKH� &RXUW¶V� ZHOOQHVV�
LQLWLDWLYHV���
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3DJH����RI���� 'LVFLSOLQDU��,QYHVWLJDWLRQV�

�,� �,�&,3/,1����,1�(��,���,21�

$V� UHYLHZHG�DERYH�� WKH�FHQWUDO�UHVSRQVLELOLW��RI�WKH�2$(�DQG� WKH�'(&V�LV� WR�
GHWHUPLQH� WKH�WUXWK�RI�DOOHJHG�ZURQJV�E��DWWRUQH�V�� �7KLV�LV�DFFRPSOLVKHG�YLD�
WKRURXJK� DQG� FRPSOHWH� LQYHVWLJDWLRQV� E�� SURIHVVLRQDO� VWDII� DQG� WKH� '(&�
YROXQWHHU�FRUSV�DV�VXSSRUWHG�E��WKH�2$(¶V�'(&�8QLW��

�� �ROXPH

'RFNHWHG� JULHYDQFHV� DUH� DVVLJQHG� IRU� LQYHVWLJDWLRQ� WR� GHWHUPLQH� ZKHWKHU
XQHWKLFDO�FRQGXFW�PD��KDYH�RFFXUUHG�DQG��LI�VR��ZKHWKHU�WKHUH�LV�VXIILFLHQW
HYLGHQFH� WR� SURYH� WKH� FKDUJHV� WR� WKH� VWDQGDUG� RI� FOHDU� DQG� FRQYLQFLQJ
HYLGHQFH�� � ,QYHVWLJDWLRQV� LQFOXGH� FRPPXQLFDWLQJ� ZLWK� WKH� UHVSRQGHQW�
DWWRUQH��� WKH� JULHYDQW�� DQG� DQ�� QHFHVVDU�� ZLWQHVVHV�� DV� ZHOO� DV� VHFXULQJ
QHFHVVDU��UHFRUGV�DQG�GRFXPHQWV���3XUVXDQW�WR�5���������E���DOO�GLVFLSOLQDU�
LQYHVWLJDWLRQV�DUH�FRQILGHQWLDO�

$W� WKH� FRQFOXVLRQ� RI� WKH� LQYHVWLJDWLYH� SURFHVV�� D� GHWHUPLQDWLRQ� LV� PDGH
UHJDUGLQJ�ZKHWKHU�WKHUH�LV�DGHTXDWH�SURRI�RI�XQHWKLFDO�FRQGXFW�� � ,I� WKHUH�LV
QR�UHDVRQDEOH�SURVSHFW�RI�SURYLQJ�XQHWKLFDO�FRQGXFW�WR�WKH�UHTXLVLWH�VWDQGDUG�
WKH�PDWWHU�LV�GLVPLVVHG�

2YHUDOO��WKH�GLVFLSOLQDU��V�VWHP��2$(�DQG�'(&V��EHJDQ������ZLWK�D�WRWDO�RI
����LQYHVWLJDWLRQV�FDUULHG�RYHU�IURP�SULRU��HDUV��'XULQJ�WKH��HDU������QHZ
LQYHVWLJDWLRQV�ZHUH�DGGHG��IRU�D�WRWDO�GLVSRVDEOH�FDVHORDG�RI���������$�WRWDO
RI�����LQYHVWLJDWLRQV�ZHUH�FRPSOHWHG�DQG�GLVSRVHG�RI��OHDYLQJ�D�WRWDO�RI����
SHQGLQJ�LQYHVWLJDWLRQV�DW��HDU¶V�HQG���2I�WKDW�QXPEHU������ZHUH�LQ�XQWULDEOH
VWDWXV��OHDYLQJ�DQ�DFWLYH�SHQGLQJ�LQYHVWLJDWLYH�FDVHORDG�RI�����PDWWHUV�
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3DJH����RI���� 'LVFLSOLQDU��,QYHVWLJDWLRQV�

7KH� QXPEHU� RI� DWWRUQH�V� DJDLQVW� ZKRP� JULHYDQFHV� DUH� GRFNHWHG� IRU�
LQYHVWLJDWLRQ� LV� JHQHUDOO�� D� YHU�� VPDOO� SHUFHQWDJH� RI� WKH� WRWDO� ODZ�HU�
SRSXODWLRQ�� � ,Q� ������ RQO�� ������ RI� WKH� ������� DFWLYH� ODZ�HUV�� DV� RI�
'HFHPEHU����������KDG�JULHYDQFHV�GRFNHWHG�DJDLQVW�WKHP���)LJXUH������

��6RXUFH��/DZ�HUV¶�)XQG�IRU�&OLHQW�3URWHFWLRQ�
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3DJH����RI���� 'LVFLSOLQDU��,QYHVWLJDWLRQV�

�� �LPH��RDOV

7KH�1HZ�-HUVH��6XSUHPH�&RXUW�KDV�HVWDEOLVKHG�WLPH�JRDOV�IRU�WKH�WKRURXJK
DQG�IDLU�FRPSOHWLRQ�RI�DOO�GLVFLSOLQDU��LQYHVWLJDWLRQV�DQG�KHDULQJV��5�������
�� 7KDW� 5XOH� FRQWHPSODWHV� WKDW� WKH� GLVFLSOLQDU�� V�VWHP� ZLOO� HQGHDYRU� WR
FRPSOHWH� FRPSOH[� LQYHVWLJDWLRQV� ZLWKLQ� QLQH� PRQWKV� DQG� VWDQGDUG
LQYHVWLJDWLRQV� ZLWKLQ� VL[� PRQWKV�� � &RPSOH[� FDVHV� DUH� DOPRVW� LQYDULDEO�
DVVLJQHG� WR� WKH� SURIHVVLRQDO� VWDII� RI� WKH� 2$(�� ZLWK� VWDQGDUG� FRPSOH[LW�
PDWWHUV�UHIHUUHG�WR�WKH�'(&V�IRU�HYDOXDWLRQ�

'XULQJ������� WKH�2$(�DYHUDJHG� D� ���� WLPH�JRDO� FRPSOLDQFH� UDWH�� DQ� ���
LPSURYHPHQW�IURP��������7KH�'LVWULFW�(WKLFV�&RPPLWWHHV�DYHUDJH�WLPH�JRDO�
FRPSOLDQFH�IRU�WKH��HDU�ZDV������GRZQ����IURP���������

����

����

�����

�����

�����

�����

�����

�����

�����

�����

�����

�����

���� ���� ���� ���� ����

������������������������������������������
�����������

�������������������������� ���������

Figure�18
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3DJH����RI���� 'LVFLSOLQDU��,QYHVWLJDWLRQV�

��J�U����

'XULQJ�������WKH�DYHUDJH�DJH�RI�WKH�2$(¶V�SHQGLQJ�LQYHVWLJDWLRQV�ZDV�����
GD�V���7KH�DYHUDJH�DJH�RI�WKH�(WKLFV�&RPPLWWHHV¶�SHQGLQJ�LQYHVWLJDWLRQV�ZDV�
����GD�V����
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3DJH����RI���� 'LYHUVLRQ�

�,,� ���((0(1���,1�/,(��2)��,�&,3/,1(

���,�(��,21��

1RW� DOO� PLVFRQGXFW� VXEVWDQWLDWHG� WR� WKH� VWDQGDUG� RI� �FOHDU� DQG� FRQYLQFLQJ�
HYLGHQFH��UHVXOWV�LQ�DWWRUQH��GLVFLSOLQH����

,QVWHDG�� LQ� ������ WKH� &RXUW� FUHDWHG� �GLYHUVLRQ��� D� QRQ�GLVFLSOLQDU�� RXWFRPH�
DYDLODEOH� IRU� RQO�� �PLQRU� XQHWKLFDO� FRQGXFW��� � �0LQRU� XQHWKLFDO� FRQGXFW�� LV�
PLVFRQGXFW� WKDW� ZRXOG� OLNHO�� ZDUUDQW� QR� PRUH� WKDQ� DQ� DGPRQLWLRQ� �WKH� OHDVW�
VHULRXV�VDQFWLRQ��LI�WKH�PDWWHU�SURFHHGHG�WR�D�KHDULQJ���

,Q�VXFK�FDVHV��'(&V�DQG�WKH�2$(�PD��XVH�DQ��DJUHHPHQW�LQ�OLHX�RI�GLVFLSOLQH��
WR� GLUHFW� WKH�KDQGOLQJ� RI� WKH� FDVH� RXW� RI� WKH� GLVFLSOLQDU�� V�VWHP� DQG� LQWR� WKH�
GLYHUVLRQ�SURJUDP��'HWHUPLQDWLRQV�WR�GLYHUW�PDWWHUV�RI�PLQRU�XQHWKLFDO�FRQGXFW�
DUH�PDGH�VROHO��E��WKH�2$(�'LUHFWRU�� �$�JULHYDQW�LV�JLYHQ�WHQ�GD�V¶�QRWLFH�WR�
FRPPHQW� SULRU� WR� WKH�2$(�'LUHFWRU¶V� ILQDO� GHFLVLRQ� WR� GLYHUW� WKH� FDVH�� EXW� D�
JULHYDQW�FDQQRW�DSSHDO�WKH�'LUHFWRU¶V�ILQDO�GLYHUVLRQ�GHFLVLRQ��

'LYHUVLRQ�PD��WDNH�SODFH�RQO��LI�WKH�DWWRUQH��DFNQRZOHGJHV�WKH�PLVFRQGXFW�DQG�
DJUHHV�WR�WDNH� UHPHGLDO�VWHSV�WR�DVVXUH� IXWXUH�FRPSOLDQFH�ZLWK� WKH�5XOHV��7KH�
SULPDU�� SXUSRVH� RI� GLYHUVLRQ� LV� HGXFDWLRQ� DQG� WKH� SURGXFWLYH� UHVROXWLRQ� RI�
GLVSXWHV� EHWZHHQ�FOLHQWV� DQG�DWWRUQH�V�RXWVLGH�RI� WKH�GLVFLSOLQDU��SURFHVV�� � ,W�
SHUPLWV� WKH�GLVFLSOLQDU�� V�VWHP� WR� IRFXV� UHVRXUFHV�RQ� WKH�PRVW� VHULRXV�FDVHV��
'LYHUVLRQ� FRQGLWLRQV� JHQHUDOO�� GR� QRW� H[FHHG� VL[� PRQWKV� LQ� GXUDWLRQ�� ,I�
VXFFHVVIXOO��FRPSOHWHG��WKH�XQGHUO�LQJ�JULHYDQFH�LV�GLVPLVVHG�ZLWK�QR�UHFRUG�RI�
GLVFLSOLQH�� ,I� GLYHUVLRQ� LV� XQVXFFHVVIXO�� D� GLVFLSOLQDU�� FRPSODLQW� LV� ILOHG� DQG�
SURVHFXWHG��

7KH�&RXUW�DPHQGHG�WKH�GLYHUVLRQ�5XOH�DQG�DQQRXQFHG�WKDW�DPHQGPHQW�LQ�D�0D��
���������1RWLFH�WR�WKH�%DU���$V�DPHQGHG��WKH�5XOH�UHTXLUHV�GLVFLSOLQDU��DJHQF��
PHPEHUV� WR� FRQVLGHU� GLYHUVLRQ� LQ�DOO�FDVHV� LQYROYLQJ� D� ILQGLQJ� RI� PLQRU�
XQHWKLFDO� FRQGXFW�� ,Q� DGGLWLRQ�� LQ� DSSURSULDWH� FLUFXPVWDQFHV�� WKH� DPHQGPHQW�
QRZ�DOORZV� LQGLYLGXDOV� WR�HQWHU� WKH�GLYHUVLRQ�SURJUDP�DIWHU� WKH� LVVXDQFH�RI�D�
IRUPDO�GLVFLSOLQDU��FRPSODLQW��3UHYLRXVO���WKDW�KDG�EHHQ�SURKLELWHG����

'XULQJ�FDOHQGDU��HDU�������D�WRWDO�RI����PDWWHUV�ZHUH�DSSURYHG�IRU�GLYHUVLRQ��D�
����LQFUHDVH�RYHU��������7ZR�RI�WKRVH�PDWWHUV�ZHUH�DSSURYHG�IRU�GLYHUVLRQ�DIWHU�
D�IRUPDO�GLVFLSOLQDU��FRPSODLQW��
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3DJH����RI���� 'LYHUVLRQ�

��J�U����

'XULQJ�������1HZ�-HUVH��DWWRUQH�V�VXFFHVVIXOO��FRPSOHWHG����GLYHUVLRQV���

$W�WKH�HQG�RI����������ZHUH�VWLOO�SHQGLQJ��WKRVH�DWWRUQH�V�KDG�EHHQ�DGPLWWHG�LQWR�
WKH�GLYHUVLRQ�SURJUDP�LQ������DQG�SULRU��HDUV�EXW�KDG�QRW��HW�FRPSOHWHG�WKHLU�
REOLJDWLRQV����

7KH� PDMRULW�� RI� LQGLYLGXDOV� DSSURYHG� IRU� GLYHUVLRQ�� RU� ������� KDG� YLRODWHG�
DWWRUQH��ILQDQFLDO�UHFRUGNHHSLQJ�5XOHV��

7KH�FRQGLWLRQ�PRVW�FRPPRQO��LPSRVHG�LQ�GLYHUVLRQ�FDVHV�UHTXLUHG�WKH�DWWRUQH��
WR� FRPSOHWH� WKH� 1HZ� -HUVH�� 6WDWH� %DU� $VVRFLDWLRQ¶V� (WKLFV� 'LYHUVLRQDU��
(GXFDWLRQ�&RXUVH� ������ �2WKHU�UHTXLUHG�FRQGLWLRQV� LQFOXGHG�� �FRPSOHWLRQ�RI�D�
FRXUVH� LQ�1HZ� -HUVH��7UXVW�DQG�%XVLQHVV�$FFRXQWLQJ� ����� DQG�FRPSOHWLRQ� RI�
RWKHU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ�SURJUDPV��������
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3DJH����RI���� 6XEVWDQWLDWHG�&DVHV�:KLFK�$UH�1RW�0LQRU�

�,,,� ������1�,��(��&��(��:�,&����(�12��0,12�

:KHQ� WKH� 2$(� RU� D� '(&� GHYHORSV� FOHDU� DQG� FRQYLQFLQJ� SURRI� RI� XQHWKLFDO�
FRQGXFW�ZKLFK� LV�QRW�PLQRU�� WKH�5XOHV� UHTXLUH�WKH� ILOLQJ�RI� IRUPDO� DQG�SXEOLF�
GLVFLSOLQDU��FKDUJHV���0RVW�IUHTXHQWO���WKLV�RFFXUV�E��ZD��RI�FRPSODLQW��

&RPSODLQWV�DUH�VHUYHG�XSRQ�WKH�DWWRUQH��UHVSRQGHQW��ZKR�KDV����GD�V�LQ�ZKLFK�
WR�ILOH�D�YHULILHG�DQVZHU��2QFH�D�IRUPDO�FRPSODLQW�RU�RWKHU�FKDUJLQJ�GRFXPHQW�
�VXFK�DV�D�PRWLRQ�RU�FRQVHQW�� LV� ILOHG�� WKH�FRPSODLQW�DQG� DQ��RWKHU�GRFXPHQW�
ILOHG� WKHUHDIWHU�EHFRPH� SXEOLF� �ZLWK�PLQRU� OLPLWDWLRQV��EXW�PD��EH�VXEMHFW� WR�
SURWHFWLYH�RUGHUV��DV�DSSOLFDEOH��

2QFH�WKH�DWWRUQH��ILOHV�D�YHULILHG�FRQIRUPLQJ�DQVZHU��D�GLVFLSOLQDU��KHDULQJ�LV�
VFKHGXOHG�DQG�KHOG����

,Q�ERWK�VWDQGDUG�DQG�FRPSOH[�FDVHV��WKH�PDWWHU�LV�WULHG�EHIRUH�D�KHDULQJ�SDQHO�
FRQVLVWLQJ�RI�WKUHH�PHPEHUV��FRPSRVHG�RI�WZR�ODZ�HUV�DQG�RQH�SXEOLF�PHPEHU��
,Q�VRPH�FRPSOH[�FDVHV��KRZHYHU��D�VSHFLDO�HWKLFV�PDVWHU�PD��EH�DSSRLQWHG�E��
WKH�6XSUHPH�&RXUW�WR�KHDU�DQG�GHFLGH�WKH�PDWWHU����

,Q�GLVFLSOLQDU��KHDULQJV�� WKH�SURFHGXUH� IROORZHG� LV� VLPLODU� WR� WKDW� LQ�6XSHULRU�
&RXUW�WULDOV���$�YHUEDWLP�UHFRUG�RI�WKH�HQWLUH�SURFHHGLQJ�LV�PDGH���7HVWLPRQ��LV�
WDNHQ�XQGHU�RDWK���$WWHQGDQFH�RI�ZLWQHVVHV�DQG�WKH�SURGXFWLRQ�RI�UHFRUGV�PD��
EH�FRPSHOOHG�E��VXESRHQD�� �$IWHU� WKH�FRQFOXVLRQ�RI� WKH�KHDULQJ�� WKH�SDQHO�RU�
VSHFLDO�HWKLFV�PDVWHU�GHOLEHUDWHV�DQG�SUHSDUHV�D�KHDULQJ�UHSRUW�HLWKHU�GLVPLVVLQJ�
WKH� FRPSODLQW�� LI� LW� GHWHUPLQHV� WKDW� WKH� ODZ�HU� KDV� QRW� FRPPLWWHG� XQHWKLFDO�
FRQGXFW�� RU� ILQGLQJ�WKH� ODZ�HU�WR�KDYH�FRPPLWWHG�XQHWKLFDO�FRQGXFW��ZLWK� WKH�
UHFRPPHQGDWLRQ�RI�WKH�OHYHO�RI�GLVFLSOLQH��

$OO� KHDULQJV� DUH� RSHQ� WR� WKH� SXEOLF� H[FHSW� LQ� UDUH� FLUFXPVWDQFHV� ZKHUH�
FRPSUHKHQVLYH� SURWHFWLYH� RUGHUV� KDYH� EHHQ� HQWHUHG�� 'XULQJ� ������ D�PDMRULW��
GLVFLSOLQDU��KHDULQJV�SURFHHGHG�YLUWXDOO��XWLOL]LQJ�WKH��RRP�SODWIRUP��7KH�2$(�
SXEOLVKHV�D�OLVW�RI�SHQGLQJ�KHDULQJ�PDWWHUV�WKDW�DUH�XSGDWHG�PRQWKO��DQG�PDGH�
DYDLODEOH�RQ�WKH�2$(¶V�ZHEVLWH���

�� �ROXPH�RI�)RUPDO��LVFLSOL�DU��&RPSODL�WV

7KH� GLVFLSOLQDU�� V�VWHP� EHJDQ� FDOHQGDU� �HDU� ����� ZLWK� D� WRWDO� RI� ���
FRPSODLQWV� FDUULHG� RYHU� IURP� SULRU� �HDUV�� � 'XULQJ� WKH� �HDU�� ���� QHZ
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3DJH����RI���� 6XEVWDQWLDWHG�&DVHV�:KLFK�$UH�1RW�0LQRU�

FRPSODLQWV�ZHUH�DGGHG��IRU�D�WRWDO�GLVSRVDEOH�FDVHORDG�RI�������$�WRWDO�RI�����
FRPSODLQWV�ZHUH�GLVSRVHG��OHDYLQJ�����SHQGLQJ�FRPSODLQWV�DW��HDU¶V�HQG���2I�
WKDW�QXPEHU�����ZHUH�LQ�XQWULDEOH�VWDWXV��OHDYLQJ�DQ�DFWLYH�SHQGLQJ�FDVHORDG�
RI�����FRPSODLQWV���

(YDOXDWLQJ�WKDW�GDWD�DV�D�SHUFHQWDJH�RI�WKH�DFWLYH�DWWRUQH��SRSXODWLRQ��������
RI� WKH� SRSXODWLRQ� RI� DFWLYH� 1HZ� -HUVH�� DWWRUQH�V� ZDV� WKH� VXEMHFW� RI� D�
GLVFLSOLQDU��FRPSODLQW�LQ�������RU�WZR�RXW�RI�HYHU��RQH�WKRXVDQG�DWWRUQH�V��

�� �JH�RI��LVSRVHG��HDUL�JV

,Q�������WKH�DYHUDJH�DJH�RI�WKH�2$(¶V�GLVSRVHG�KHDULQJV�GHFUHDVHG�E�����
GD�V�� IURP�����GD�V� LQ������ WR�����GD�V� LQ�������7KH�DYHUDJH�DJH�RI� WKH
GLVSRVHG�KHDULQJV�RI�WKH�'(&V�GHFUHDVHG�E������GD�V��IURP�����GD�V�LQ�����
WR�����GD�V�LQ������

2$(�H[HFXWLYH�PDQDJHPHQW�DWWULEXWHV�WKLV�GHFUHDVH�LQ�GLVSRVHG�KHDULQJ�DJH
WR�KDYLQJ� ILOOHG�YDFDQW�DWWRUQH��SRVLWLRQV�DQG�DGGLQJ�IRXU�QHZ�SRVLWLRQV�DV
SDUW�RI�D� UHRUJDQL]DWLRQ�SODQ� DSSURYHG�E�� WKH� 6XSUHPH�&RXUW�� �7KH�'(&V
OLNHZLVH� PDGH� D� FRQFHUWHG� HIIRUW� WR� FRQGXFW� PRUH� LQ�SHUVRQ� DQG� YLUWXDO
KHDULQJV�
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3DJH����RI���� 6DQFWLRQV�

,�� ��1&�,21�

7KHUH�DUH�WZR�ZD�V�LQ�ZKLFK�WKH�6XSUHPH�&RXUW�PD��VDQFWLRQ�DQ�DWWRUQH����7KH�
ILUVW�W�SH�RI�VDQFWLRQ�LV�D�WHPSRUDU��VXVSHQVLRQ�LPSRVHG�DV�D�UHVXOW�RI�HPHUJHQW�
DFWLRQ���7KH�VHFRQG��DQG�PRUH�FRPPRQ�W�SH�RI�VDQFWLRQ��LV�ILQDO�GLVFLSOLQH���)LQDO�
GLVFLSOLQH�LV�LPSRVHG�DV�GHVFULEHG�E��5XOH���������$��

�� ��SHV�RI�)L�DO��LVFLSOL�H

7KHUH�ZHUH� ILYH� SULPDU�� IRUPV� RI� ILQDO� GLVFLSOLQDU�� VDQFWLRQV� LQ� RXU� VWDWH
GXULQJ������

����D������LV�WKH�PRVW�VHYHUH�IRUP�RI�GLVFLSOLQH�DQG�PD��EH�LPSRVHG�HLWKHU
E��WKH�6XSUHPH�&RXUW�DIWHU�RUDO�DUJXPHQW�RU�ZLWK�WKH�UHVSRQGHQW¶V�FRQVHQW�
6LQFH�WKH�LVVXDQFH�RI�WKH�&RXUW¶V�GHFLVLRQ�LQ�,Q�UH�:LOVRQ�����1�-����������
Q�����������DQG�5��������$�D������GLVEDUPHQW�LQ�1HZ�-HUVH��KDV�EHHQ��IRU�DOO
SUDFWLFDO�SXUSRVHV�� SHUPDQHQW�� �/LNH�1HZ�-HUVH��� IRXU�RWKHU� VWDWHV� LPSRVH
GLVEDUPHQW�RQ� D� SHUPDQHQW� EDVLV� LQ� DOO� FDVHV� �,QGLDQD��2KLR��2UHJRQ�� DQG
7HQQHVVHH���� � (LJKW� RWKHU� MXULVGLFWLRQV� KDYH� UHFRJQL]HG� WKH� LPSRUWDQFH� RI
SHUPDQHQF�� LQ� VRPH�� EXW� QRW� DOO�� GLVEDUPHQW� FDVHV� �$UL]RQD�� $ODEDPD�
&DOLIRUQLD��&RQQHFWLFXW��)ORULGD��.DQVDV��/RXLVLDQD��DQG�0LVVLVVLSSL��

2Q�-XQH����������WKH�&RXUW�LVVXHG�DQ�RSLQLRQ�DQG�2UGHU�LQ�,Q�UH�:DGH������
1�-�������ZKLFK�VHW�WKH�VWDJH�IRU�UHYLVLWLQJ�SHUPDQHQW�GLVEDUPHQW�� �6KRUWO��
DIWHU� LVVXLQJ� WKH�:DGH� GLVEDUPHQW� RUGHU�� WKH� 6XSUHPH� &RXUW� DSSRLQWHG� D�
6SHFLDO� &RPPLWWHH� RQ� WKH� 'XUDWLRQ� RI� 'LVEDUPHQW� IRU� .QRZLQJ�
0LVDSSURSULDWLRQ� FKDLUHG� E�� IRUPHU� $VVRFLDWH� -XVWLFH� 9LUJLQLD� $�� /RQJ�
�UHWLUHG��� �2Q� -XO�� ��� ������ WKDW� FRPPLWWHH� LVVXHG� LWV� ILQGLQJV� LQ� D� IRUPDO�
UHSRUW� WR� WKH� &RXUW�� � 'XULQJ� ������ FXVWRPDU�� ODQJXDJH� FRQFHUQLQJ� WKH�
SHUPDQHQF��RI�GLVEDUPHQW�UHPDLQHG�LQ�DOO�GLVEDUPHQW�2UGHUV�LVVXHG�E��WKH�
&RXUW��

���S�������SUHFOXGHV�DQ�DWWRUQH��IURP�SUDFWLFLQJ�ODZ�IRU�WKH�SHULRG�LW�LV�LQ�
HIIHFW���$Q�DWWRUQH��PD��QRW�UHVXPH�SUDFWLFLQJ�DW�WKH�HQG�RI�WKH�VXVSHQVLRQ�
XQWLO� WKH� 6XSUHPH� &RXUW� RUGHUV� UHLQVWDWHPHQW�� � 7KHUH� DUH� WZR� W�SHV� RI�

�� (IIHFWLYH� -XO�� ��� ������ WKH� 6WDWH� RI� 7HQQHVVHH� UHWXUQHG� WR� SHUPDQHQW� GLVEDUPHQW�� � 6HH�
0HOLVVD� �HHODQ� 6WDQ]LRQH�� �7HQQHVVHH� /DZ�HUV� &DQ� 1R� /RQJHU� %H� 5HLQVWDWHG� $IWHU�
'LVEDUPHQW��� %ORRPEHUJ� /DZ� �-DQXDU�� ���� ������ �YLHZDEOH� DW���
KWWSV���QHZV�EORRPEHUJODZ�FRP�XV�ODZ�ZHHN�WHQQHVVHH�ODZ�HUV�FDQ�QR�ORQJHU�EH�
UHLQVWDWHG�DIWHU�GLVEDUPHQW���
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3DJH����RI���� 6DQFWLRQV�

VXVSHQVLRQV�� � 7HUP� VXVSHQVLRQV� SUHYHQW� DQ� DWWRUQH�� IURP� SUDFWLFLQJ� IRU� D�
VSHFLILF� WHUP�� XVXDOO�� EHWZHHQ� WKUHH� PRQWKV� WR� WKUHH� �HDUV�� 5�� �����
��$�D������ � ,QGHWHUPLQDWH� VXVSHQVLRQV�DUH� LPSRVHG� IRU� D�PLQLPXP�RI� ILYH�
�HDUV��5���������$�D�������

��������LV�D�FRQGHPQDWLRQ�RI�WKH�DWWRUQH�¶V�PLVFRQGXFW�WKDW�LV�LPSRVHG�E��
2UGHU�RI�WKH�6XSUHPH�&RXUW��5���������$�D�������

$���S���D���LV�D�UHEXNH�IRU�DQ�DWWRUQH�¶V�XQHWKLFDO�FRQGXFW��5�������
��$�D�������

������������WKH�OHDVW�VHULRXV�VDQFWLRQ��LV�D�ZULWWHQ�DGPRQLVKPHQW�PHWHG�RXW�
HLWKHU� E�� OHWWHU� RI� WKH� '5%� RU� E�� 2UGHU� RI� WKH� 6XSUHPH� &RXUW�� 5�� �����
��$�D������

,Q� ������ WKH� 6XSUHPH� &RXUW� LPSRVHG� ILQDO� GLVFLSOLQH� RQ� ���� 1HZ� -HUVH��
DWWRUQH�V�� � 7KH� ���� ILQDO� GLVFLSOLQDU�� VDQFWLRQV� LPSRVHG� LQFOXGHG� ���
GLVEDUPHQW�2UGHUV��RI�ZKLFK���RFFXUUHG�E��FRQVHQW�RI�UHVSRQGHQW�����WHUP�
VXVSHQVLRQV��RQH�LQGHWHUPLQDWH�VXVSHQVLRQ�����FHQVXUHV�����UHSULPDQGV��DQG�
���DGPRQLWLRQV���
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3DJH����RI���� 6DQFWLRQV�

&RPSDULVRQV� RI� ����� VDQFWLRQV� ZLWK� WKH� SULRU� �HDU� DUH� DV� IROORZV��
GLVEDUPHQWV�E��2UGHU�RI�WKH�6XSUHPH�&RXUW�IROORZLQJ�OLWLJDWLRQ�GHFUHDVHG�E��
��������LQ������YV����LQ��������GLVEDUPHQWV�E��FRQVHQW�LQFUHDVHG�E��������
���LQ������YV����LQ��������WHUP�DQG�LQGHWHUPLQDWH�VXVSHQVLRQV�GHFUHDVHG�E��
����������LQ������YV�����LQ��������FHQVXUHV�GHFUHDVHG�E������������LQ������
YV�����LQ��������UHSULPDQGV�LQFUHDVHG�E������������LQ������YV�����LQ��������
DQG�DGPRQLWLRQV�GHFUHDVHG�E������������LQ������YV�����LQ��������

�� (PHUJH�W��FWLR�

:KHQHYHU�DQ�LQYHVWLJDWLRQ�KDV�UHYHDOHG�ERWK�WKDW�D�VHULRXV�YLRODWLRQ�RI�WKH
53&V�KDV�RFFXUUHG��DQG�WKDW�DQ�DWWRUQH���SRVHV�D�VXEVWDQWLDO�WKUHDW�RI�VHULRXV
KDUP�WR�DQ�DWWRUQH���D�FOLHQW�RU�WKH�SXEOLF���5������������WKH�2$(�PD��ILOH
DQ�DSSOLFDWLRQ�VHHNLQJ�WKH�DWWRUQH�¶V�LPPHGLDWH�WHPSRUDU��VXVSHQVLRQ�IURP
SUDFWLFH��SHQGLQJ�RQJRLQJ�LQYHVWLJDWLRQ���,I�WKH�6XSUHPH�&RXUW�GHWHUPLQHV�WR
JUDQW�WKH�PRWLRQ��WKH�&RXUW�PD��HLWKHU�VXVSHQG�WKH�DWWRUQH��WHPSRUDULO��RU
LPSRVH�D�WHPSRUDU��OLFHQVH�UHVWULFWLRQ��ZKLFK�SHUPLWV�WKH�ODZ�HU�WR�FRQWLQXH
WR�SUDFWLFH��EXW�SODFHV�FRQGLWLRQV�RQ�WKDW�SULYLOHJH���&RQGLWLRQV�PD��LQFOXGH
RYHUVLJKW�E��D�SURFWRU�RI�WKH�DWWRUQH��DQG�RU�WUXVW�DFFRXQW�

2YHU�WKH�ODVW�ILYH��HDUV��DQ�DYHUDJH�RI����ODZ�HUV�ZHUH�VXEMHFW�WR�HPHUJHQW
DFWLRQ�

)RU�������D�WRWDO�RI�WZHQW��WKUHH������DWWRUQH�V�ZHUH�WKH�VXEMHFW�RI�HPHUJHQW
VDQFWLRQV�DV�D�UHVXOW�RI����VHSDUDWH�WHPSRUDU��VXVSHQVLRQ�2UGHUV���7KH�QDPHV
RI�DWWRUQH�V�HPHUJHQWO��VXVSHQGHG�DUH�OLVWHG�LQ�7DEOH���

,Q� ������ WKH� OHDGLQJ� UHDVRQV� IRU�HPHUJHQW� VXVSHQVLRQ�ZHUH�� WKH�DWWRUQH�¶V
FRQYLFWLRQ�RI�D��VHULRXV�FULPH��DV�GHILQHG�LQ�5����������DW����������FDVHV��
QRQ�FRRSHUDWLRQ�ZLWK�GLVFLSOLQDU��DXWKRULWLHV��DW�����������FDVHV���DQG�QRQ�
SD�PHQW�RI�IHH�DUELWUDWLRQ�FRPPLWWHH�DZDUGV�DW����������FDVHV��

&� �RWDO��LVFLSOL�DU���D�FWLR�V

,Q�WRWDO��WKH�1HZ�-HUVH��6XSUHPH�&RXUW�HQWHUHG�����VDQFWLRQ�2UGHUV�LQ������
E��FRPSDULVRQ�ZLWK�����2UGHUV�LQ�������UHSUHVHQWLQJ�D�GHFUHDVH�RI��������
7KH�DYHUDJH�QXPEHU�RI�VDQFWLRQ�2UGHUV�RYHU�WKH�SDVW�ILYH��HDUV�LV�������7KH
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3DJH����RI���� 6DQFWLRQV�

QXPEHU� RI� VDQFWLRQ� 2UGHUV� LQ� ����� LV� ������ ORZHU� WKDQ� WKLV� ILYH��HDU�
DYHUDJH��
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3DJH����RI���� �URXQGV�IRU�)LQDO�'LVFLSOLQH�

�� ��2�1���)2��),1�/��,�&,3/,1(

2YHU�WKH��HDUV�� WKH�2$(�FRQVLVWHQWO��KDV�VWXGLHG�WKH�W�SHV�RI�PLVFRQGXFW�
FRPPLWWHG� LQ� ILQDO� GLVFLSOLQH� FDVHV�� � 0DQ�� FDVHV� FKDUJH� DQ� LQGLYLGXDO�
UHVSRQGHQW�ZLWK�D�YLRODWLRQ�RI�PRUH�WKDQ�RQH�53&���)RU�WKH�SXUSRVHV�RI�WKLV�
DQDO�VLV�� WKH� 2$(� VHOHFWV� WKH� 53&� ZLWK� WKH� PRVW� VHULRXV� GLVFLSOLQDU��
FRQVHTXHQFH�LQ�HDFK�FDVH��

��J�U��2�

'XULQJ�����������������RI�WKH�����ILQDO�GLVFLSOLQH�FDVHV��RI�WKH�DWWRUQH�V�
GLVFLSOLQHG� LQ� ����� FRPPLWWHG� VRPH� W�SH� RI� PRQH�� RIIHQVH� RWKHU� WKDQ�
NQRZLQJ�PLVDSSURSULDWLRQ�� � 7KLV� FDWHJRU�� LQFOXGHV� QHJOLJHQW� RU� UHFNOHVV�
PLVDSSURSULDWLRQ�� VHULRXV� WUXVW� DFFRXQW� UHFRUGNHHSLQJ� GHILFLHQFLHV�� DQG�
IDLOXUH�WR�VDIHJXDUG�IXQGV�DQG�HVFURZ�YLRODWLRQV���

7ZHQW��WZR� ����� RI� WKH� ���� DWWRUQH�V� GLVFLSOLQHG� LQ� ����� �RU� �������
HQJDJHG�LQ�VRPH�W�SH�RI�GLVKRQHVW���IUDXG��GHFHLW��RU�PLVUHSUHVHQWDWLRQ���

6L[WHHQ� ����� DWWRUQH�V�� RU� ������ UHFHLYHG� SXEOLF� GLVFLSOLQH� IRU� IDLOLQJ� WR�
FRPPXQLFDWH�ZLWK�WKHLU�FOLHQWV���53&�����UHTXLUHV�DQ�DWWRUQH��WR�NHHS�WKHLU�
FOLHQW�UHDVRQDEO��LQIRUPHG�DERXW�WKH�VWDWXV�RI�D�PDWWHU�DQG�SURPSWO��FRPSO��
ZLWK�UHDVRQDEOH�UHTXHVWV�IRU�LQIRUPDWLRQ�DQG�H[SODLQ�D�PDWWHU�WR�WKH�H[WHQW�
UHDVRQDEO�� QHFHVVDU�� WR� SHUPLW� WKH� FOLHQW� WR� PDNH� LQIRUPHG� GHFLVLRQV�
UHJDUGLQJ�WKH�UHSUHVHQWDWLRQ��

$WWRUQH�V�KDYH�DQ�HWKLFDO�REOLJDWLRQ�XQGHU�53&�����E��DQG�5���������J�����
WR� FRRSHUDWH� GXULQJ� WKH� LQYHVWLJDWLRQ�� KHDULQJ�� DQG� SURFHVVLQJ� RI�
GLVFLSOLQDU�� PDWWHUV�� � 6RPH� ODZ�HUV� DUH� GLVFLSOLQHG� IRU� QRQ�FRRSHUDWLRQ�
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3DJH����RI���� �URXQGV�IRU�)LQDO�'LVFLSOLQH�

HYHQ� WKRXJK� WKH� JULHYDQFH� RULJLQDOO�� ILOHG� DJDLQVW� WKHP� XOWLPDWHO�� ZDV�
GLVPLVVHG� EHFDXVH� WKHUH� ZDV� QR� SURRI� RI� XQHWKLFDO� FRQGXFW�� � 7KH�
GLVFLSOLQDU��V�VWHP�FRXOG�QRW�SURSHUO�� IXQFWLRQ�DQG� HQGHDYRU� WR�PHHW� LWV�
JRDOV� IRU� WLPHO�� GLVSRVLWLRQ� RI� FDVHV�ZLWKRXW� WKH� DWWRUQH�¶V� FRRSHUDWLRQ��
(OHYHQ� DWWRUQH�V� ZHUH� GLVFLSOLQHG� LQ� ����� IRU� IDLOXUH� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU��DXWKRULWLHV��

7KH�JHQHUDO�UXOH�RQ�FRQIOLFWV�LV�IRXQG�LQ�53&������ZKLFK�VWDWHV�WKDW�D�ODZ�HU�
PD��QRW�UHSUHVHQW�D�FOLHQW�LI�WKH�UHSUHVHQWDWLRQ�RI�RQH�FOLHQW�ZLOO�EH�GLUHFWO��
DGYHUVH�WR�DQRWKHU�FOLHQW��RU�WKHUH�LV�D�VLJQLILFDQW�ULVN�WKDW�WKH�UHSUHVHQWDWLRQ�
RI� RQH� RU� PRUH� FOLHQWV� ZLOO� EH� PDWHULDOO�� OLPLWHG� E�� WKH� ODZ�HU¶V�
UHVSRQVLELOLWLHV�WR�DQRWKHU�FOLHQW��D�IRUPHU�FOLHQW��RU�D�WKLUG�SHUVRQ��RU�E��D�
SHUVRQDO�LQWHUHVW�RI�WKH�ODZ�HU���,Q����������DWWRUQH�V�RI�WKH�����GLVFLSOLQHG��
RU� ������ ZHUH� IRXQG� WR� KDYH� HQJDJHG� LQ� DQ� LPSHUPLVVLEOH� FRQIOLFW� RI�
LQWHUHVW��

2I�WKH�����ILQDO�2UGHUV�RI�GLVFLSOLQH��QLQH�����RI�WKH�DWWRUQH�V�GLVFLSOLQHG�
LQ� ������ RU� ���� NQRZLQJO�� PLVDSSURSULDWHG� HQWUXVWHG� IXQGV�� � .QRZLQJ�
PLVDSSURSULDWLRQ�FDVHV�DUH�RI�VSHFLDO�LPSRUWDQFH�LQ�WKLV�VWDWH���1HZ�-HUVH��
PDLQWDLQV�D�XQLIRUP�DQG�XQFKDQJLQJ�GHILQLWLRQ�RI�WKLV�RIIHQVH��DV�VHW�IRUWK�
LQ�WKH�ODQGPDUN�GHFLVLRQ�RI�,Q�UH�:LOVRQ�����1�-���������������7KLV�YLRODWLRQ�
FRQVLVWV�RI�VLPSO��WDNLQJ�DQG�XVLQJ�D�FOLHQW¶V�PRQH���NQRZLQJ�WKDW�LW�LV�WKH�
FOLHQW¶V� PRQH�� DQG� WKDW� WKH� FOLHQW� KDV� QRW� DXWKRUL]HG� LWV� XVH�� � .QRZLQJ�
PLVDSSURSULDWLRQ� FDVHV�� LQYROYLQJ� FOLHQW� WUXVW�HVFURZ� IXQGV�� PDQGDWH�
GLVEDUPHQW��

,Q� ������ HLJKW� ���� DWWRUQH�V� UHFHLYHG� ILQDO� GLVFLSOLQH� IORZLQJ� IURP� D�
FULPLQDO�DFW�WKDW�UHIOHFWHG�DGYHUVHO��XSRQ�WKHLU�KRQHVW���WUXVWZRUWKLQHVV�RU�
ILWQHVV�DV�D�ODZ�HU�LQ�RWKHU�UHVSHFWV����

53&� ����G�� SURYLGHV� WKDW� LW� LV� SURIHVVLRQDO� PLVFRQGXFW� IRU� D� ODZ�HU� WR�
HQJDJH�LQ�FRQGXFW�SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH���7KLV�ZDV�WKH�
PRVW� VHULRXV� DFW� RI�PLVFRQGXFW� IRU� VHYHQ� RI� WKH� DWWRUQH�V� GLVFLSOLQHG� LQ�
������RU��������� �

$WWRUQH�V�ZKR�DUH�WKH�VXEMHFW�RI�D�')$&�GHWHUPLQDWLRQ�WKDW�UHTXLUHV�WKHP�
WR�UHIXQG�PRQLHV�WR�WKHLU�FOLHQWV�PD��EH�VXEMHFW�WR�GLVFLSOLQH�LI�WKH��IDLO�WR�
FRPSO�� ZLWK� WKDW� GHWHUPLQDWLRQ�� � )HH� DUELWUDWLRQ� SDQHOV� PD�� UHIHU� DQ�

���7KLV�QXPEHU�LQFOXGHV�DOO�FDVHV�LQ�ZKLFK�53&�����E��ZDV�WKH�PRVW�VHULRXV�FKDUJH��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�
0RWLRQV�IRU�)LQDO�'LVFLSOLQH��
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3DJH����RI���� �URXQGV�IRU�)LQDO�'LVFLSOLQH�

DWWRUQH�¶V�FRQGXFW�WR�WKH�(WKLFV�&RPPLWWHH�LI�LW�ILQGV�WKH�DWWRUQH��HQJDJHG�
LQ� RYHUUHDFKLQJ� LQ� WKH� OHJDO� IHHV� WKH�� FKDUJHG�� �$OVR�� D� GLYLVLRQ� RI� IHHV�
EHWZHHQ�ODZ�HUV�ZKR�DUH�QRW�LQ�WKH�VDPH�ILUP�PD��EH�PDGH�RQO��LI�� � WKH�
GLYLVLRQ�LV�LQ�SURSRUWLRQ�WR�WKH�VHUYLFHV�SHUIRUPHG�E��HDFK�ODZ�HU��RU��E��
ZULWWHQ�DJUHHPHQW�ZLWK�WKH�FOLHQW��HDFK�ODZ�HU�DVVXPHV�MRLQW�UHVSRQVLELOLW��
IRU� WKH� UHSUHVHQWDWLRQ��WKH�FOLHQW� LV�QRWLILHG�RI�WKH� IHH�GLYLVLRQ�� WKH�FOLHQW�
FRQVHQWV�WR�WKH�SDUWLFLSDWLRQ�RI�DOO�WKH�ODZ�HUV�LQYROYHG��DQG�WKH�WRWDO�IHH�LV�
UHDVRQDEOH���9LRODWLRQ�RI�D�5XOH�FRQFHUQLQJ�OHJDO�IHHV�ZDV�WKH�PRVW�VHYHUH�
PLVFRQGXFW�IRXQG�RQ�WKH�SDUW�RI�VL[�����DWWRUQH�V�RXW�RI�WKH�����DWWRUQH�V�
GLVFLSOLQHG�LQ�������

/DZ�HUV� ZKR� FRQWLQXH� WR� HQJDJH� LQ� WKH� SUDFWLFH� RI� ODZ� DIWHU� WKH�� DUH�
RUGHUHG�E�� WKH�6XSUHPH�&RXUW� WR�FHDVH�SUDFWLFLQJ�DUH�FDSWXUHG�XQGHU� WKH�
FDVH� W�SH� �,QHOLJLEOH� 3UDFWLFLQJ�/DZ��� � 7KRVH� ODZ�HUV�PD�� EH� LQHOLJLEOH�
EHFDXVH� WKH�� KDYH� IDLOHG� WR� �D�� PDNH� SD�PHQW� RI� WKH� PDQGDWRU�� DQQXDO�
DWWRUQH��UHJLVWUDWLRQ�OLFHQVLQJ�IHH���E��VXEPLW�XSGDWHG�,2/7$�LQIRUPDWLRQ��
RU� �F�� FRPSO�� ZLWK�&/(� UHTXLUHPHQWV�� � ,Q� ������ �� RXW� RI� ���� DWWRUQH�V�
GLVFLSOLQHG��RU�������IHOO�LQWR�WKLV�FDWHJRU����

53&�����GHILQHV�WKH�8QDXWKRUL]HG�3UDFWLFH�RI�/DZ�WR�LQFOXGH�QRW�RQO��DQ�
DWWRUQH��SUDFWLFLQJ�1HZ�-HUVH��ODZ�DIWHU�WKHLU�OLFHQVH�WR�SUDFWLFH�KHUH�KDV�
EHHQ�UHYRNHG�RU�VXVSHQGHG��EXW�DOVR�ZKHQ�DQ�DWWRUQH��DGPLWWHG�KHUH�DVVLVWV�
D� QRQ�ODZ�HU� LQ� WKH� SHUIRUPDQFH� RI� DFWLYLW�� WKDW� FRQVWLWXWHV� WKH�
XQDXWKRUL]HG� SUDFWLFH�RI� ODZ�� �7ZR�SRLQW�HLJKW� SHUFHQW� ������� ���RI� ����
FDVHV��RI�WKH�DWWRUQH�V�GLVFLSOLQHG�LQ������ZHUH�IRXQG�WR�KDYH�HQJDJHG�LQ�
WKH�XQDXWKRUL]H�SUDFWLFH�RI�ODZ��

$WWRUQH�V�ZKR�HQJDJH�LQ�JURVVO��QHJOLJHQW�FRQGXFW�DQG�ZKR�ODFN�GLOLJHQFH�
DQG�IDLO�WR�FRPPXQLFDWH�ZLWK�FOLHQWV�DUH�D�FOHDU�GDQJHU�WR�WKH�SXEOLF�DQG�WKH�
UHSXWDWLRQ�RI�WKH�EDU���7KH�FDWHJRU��RI��1HJOHFW�/DFN�RI�&RPSHWHQFH�/DFN�
RI�'LOLJHQFH��UHSUHVHQWHG���������RI�����FDVHV�����

6XPPDULHV� RI� HDFK� RI� WKH����� ILQDO� GLVFLSOLQH� FDVHV� FDQ� EH� IRXQG� LQ� WKH�
$SSHQGL[��
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�,� �)�(���,�&,3/,1(���021,�2�,1���
�(,1����(0(1�

)LQDOO��� WKH�2$(� FRQWLQXHV� LWV� DWWRUQH�� UHJXODWRU�� DQG�GLVFLSOLQDU�� UROH� DIWHU�
ILQDO� GLVFLSOLQH� LV� LPSRVHG�� � 3DUWLFXODUO��� WKH� 2$(� PRQLWRUV� DWWRUQH�V¶�
FRPSOLDQFH� ZLWK� FRQGLWLRQV� RI� ILQDO� GLVFLSOLQH�� FDQ� LQLWLDWH� FLYLO� FRQWHPSW�
SURFHHGLQJV� LQ� WKH� HYHQW� DQ� DWWRUQH�� IDLOV� WR� FRPSO�� ZLWK� D� VXVSHQVLRQ� RU�
GLVEDUPHQW�2UGHU��DQG�RSLQHV�RQ�WKH�SURSULHW��RI�SHWLWLRQV�IRU�UHLQVWDWHPHQW�WR�
WKH�SUDFWLFH�RI�ODZ�IROORZLQJ�WKH�VXVSHQVLRQ�RI�DQ�DWWRUQH�¶V�OLFHQVH�WR�SUDFWLFH�
ODZ��

�� 0R�LWRUL�J�&R�GLWLR�V�RI�)L�DO��LVFLSOL�H

5XOH� �������$�E�� GHVFULEHV� WKH� 6XSUHPH� &RXUW¶V� DXWKRULW�� WR� LPSRVH
FRQGLWLRQV��HLWKHU�DV�D�FRPSRQHQW�RI�D�GLVFLSOLQDU��VDQFWLRQ�RU�DV�D�FRQGLWLRQ
SUHFHGHQW�WR�UHLQVWDWHPHQW��,QFOXGHG�DPRQJ�WKRVH�FRQGLWLRQV�LV�WKH�FDSDFLW�
RI�WKH�&RXUW�WR�LPSRVH�D�SURFWRUVKLS��DV�GHVFULEHG�LQ�5����������

$QRWKHU�W�SLFDO�FRQGLWLRQ�LV�WKH�VXEPLVVLRQ�RI�DQ� DQQXDO�RU�TXDUWHUO��DXGLW
UHSRUW� FRYHULQJ� DWWRUQH�� WUXVW� DQG� EXVLQHVV� UHFRUGV�� � 6RPHWLPHV� UDQGRP
SHULRGLF� GUXJ� WHVWLQJ� DW� WKH� DWWRUQH�¶V� H[SHQVH� LV� LPSRVHG�� � )LQDOO��� VRPH
DWWRUQH�V� DUH� UHTXLUHG� WR� WDNH� HWKLFV� RU� VXEVWDQWLYH� ODZ� FRXUVHV�� � $V� RI
'HFHPEHU�����������ILIW��IRXU������DWWRUQH�V�ZHUH�VXEMHFW�WR�PRQLWRULQJ�

��J�U��2�

95 
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7KLV� UHSUHVHQWV�D�GHFUHDVH�RI������� LQ� WKH� QXPEHU� RI�DWWRUQH�V� VXEMHFW� WR�
PRQLWRULQJ� DW� WKH� HQG� RI� ������ � 7KH� 2$(� ILOHG� WZR� 3HWLWLRQV� WR� &RPSHO�
&RPSOLDQFH�ZLWK�WKH�6XSUHPH�&RXUW�LQ�������

�� &R�WHPSW

3URVHFXWLRQV� IRU�FRQWHPSW�RI�6XSUHPH�&RXUW�2UGHUV�XQGHU�5����������M��LV
DQRWKHU�FDWHJRU��RI�FDVHV�HQWUXVWHG�WR�WKH�2$(���7KHVH�DFWLRQV�LQYROYH�WKH
LPSURSHU�� FRQWLQXHG�SUDFWLFH�RI� ODZ�E��VXVSHQGHG�DQG�GLVEDUUHG�DWWRUQH�V�
7KH�2$(�LV�SHUPLWWHG�E��5XOH�WR�ILOH�DQG�SURVHFXWH�DQ�DFWLRQ�IRU�FRQWHPSW
EHIRUH�WKH�$VVLJQPHQW�-XGJH�RI�WKH�YLFLQDJH�ZKHUH�WKH�UHVSRQGHQW�HQJDJHG
LQ�WKH�SURKLELWHG�SUDFWLFH�RI�ODZ���,W�DOVR�KDV�WKH�DXWKRULW��WR�ILOH�GLVFLSOLQDU�
FRPSODLQWV�DJDLQVW�RIIHQGLQJ�DWWRUQH�V�VHHNLQJ�VDQFWLRQV�IRU�WKHLU�YLRODWLRQV�
7KHUH�ZHUH�QR�SURVHFXWLRQV�IRU�FRQWHPSW�RI�6XSUHPH�&RXUW�2UGHUV�LQ������

&� �HL�VWDWHPH�W�3URFHHGL�JV

$�VXVSHQGHG�DWWRUQH��PD��QRW�SUDFWLFH�DJDLQ�XQWLO� WKH�DWWRUQH��ILUVW� ILOHV�D
SHWLWLRQ� IRU� UHLQVWDWHPHQW�� SXUVXDQW� WR�5�� ��������� DQG� WKH� 6XSUHPH�&RXUW
JUDQWV� WKH� UHTXHVW�E��2UGHU�� �7KH�DSSOLFDWLRQ�LV� UHYLHZHG�E��WKH�2$(�� WKH
'5%��DQG�WKH�&RXUW���7KHUH�LV�QR�SURFHGXUH�IRU�D�GLVEDUUHG�DWWRUQH��WR�DSSO�
IRU� UHLQVWDWHPHQW� �VRPHWLPHV� FDOOHG� UHDGPLVVLRQ�� EHFDXVH� GLVEDUPHQW� LV
SHUPDQHQW��,Q�UH�:LOVRQ�����1�-�����������Q�����������DQG�5���������$�D�����
:KHUH�WKH�DWWRUQH��LV�VXVSHQGHG�IRU�PRUH�WKDQ�VL[�PRQWKV��D�UHLQVWDWHPHQW
SHWLWLRQ�PD��QRW�EH�PDGH�XQWLO�DIWHU�H[SLUDWLRQ�RI�WKH�SHULRG�SURYLGHG�LQ�WKH
VXVSHQVLRQ�2UGHU��5����������D����:KHUH�WKH�VXVSHQVLRQ�LV�IRU�VL[�PRQWKV�RU
OHVV��WKH�DWWRUQH��PD��ILOH�D�SHWLWLRQ�DQG�SXEOLVK�WKH�UHTXLUHG�SXEOLF�QRWLFH
���GD�V�SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�VXVSHQVLRQ�SHULRG��5����������E��
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7KH�6XSUHPH�&RXUW�UHLQVWDWHG�WZHOYH������VXVSHQGHG�DWWRUQH�V�LQ�������
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SULQFLSOHV� RI� ,Q� UH� :LOVRQ�� ��� 1�-�� ���� �������
�NQRZLQJ�PLVDSSURSULDWLRQ�RI�FOLHQW�IXQGV���DQG�,Q�UH�
�ROOHQGRQQHU�� ���� 1�-�� ��� ������� �NQRZLQJ�
PLVDSSURSULDWLRQ� RI� HVFURZ� IXQGV��� 53&� �����D��
�FRPPLQJOLQJ��� 53&� �����E�� �IDLOLQJ� WR� SURPSWO��
GHOLYHU� IXQGV� WR� FOLHQW��� 53&� �����G�� �IDLOLQJ� WR�
FRPSO��ZLWK�UHFRUGNHHSLQJ�UHTXLUHPHQWV�RI�5�������
����53&�����D���PDNLQJ�D�IDOVH�VWDWHPHQW�RI�PDWHULDO�
IDFW�LQ�D�GLVFLSOLQDU��PDWWHU���53&�����E���HQJDJLQJ�LQ�
D�FULPLQDO� DFW� WKDW� UHIOHFWV�DGYHUVHO��RQ� WKH�ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV��RU�ILWQHVV�DV� D�ODZ�HU��� DQG�
53&� ����F�� �HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW� RU� PLVUHSUHVHQWDWLRQ����
7LPRWK�� -�� 0F1DPDUD� UHSUHVHQWHG� WKH� 2$(� DQG�
5D�PRQG�6��/RQGD��(VT��UHSUHVHQWHG�WKH�UHVSRQGHQW���
7KH� UHVSRQGHQW� ZDV� SUHYLRXVO�� GLVFLSOLQHG���
$GPRQLVKHG� LQ� ������ � 7KLV� PDWWHU� ZDV� GLVFRYHUHG�
VROHO��DV�D�UHVXOW�RI�WKH�5DQGRP�$XGLW�3URJUDP��

$�JHOLTXH� �D�WR�� $�GHUVR�� �6XVSHQGHG� IRU� RQH�
�HDU� RQ� 6HSWHPEHU� ���� ������ �� �� � 1�-�������EDVHG�
XSRQ�GLVFLSOLQH�LPSRVHG�LQ�WKH�6WDWH�RI�&RORUDGR�IRU�
XQHWKLFDO� FRQGXFW� WKDW� LQ� 1HZ� -HUVH�� FRQVWLWXWHV�
YLRODWLRQV�RI�53&�����E���IDLOLQJ�WR�FRPPXQLFDWH�ZLWK�
WKH�FOLHQW���53&�����F���IDLOLQJ�WR�H[SODLQ�D�PDWWHU�WR�
WKH�H[WHQW�UHDVRQDEO��QHFHVVDU��WR�SHUPLW�WKH�FOLHQW�WR�
PDNH�LQIRUPHG�GHFLVLRQV���53&�����E���IDLOLQJ�WR�VHW�
IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�RI�WKH�OHJDO�IHH���53&�
���� �HQJDJLQJ� LQ� IULYRORXV� OLWLJDWLRQ��� 53&� ����E��
�IDOVLI�LQJ� HYLGHQFH��� 53&� ����D�� �PDNLQJ� D� IDOVH�
VWDWHPHQW�RI�PDWHULDO�IDFW�WR�GLVFLSOLQDU��DXWKRULWLHV���
53&� ����F�� �HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW� RU� PLVUHSUHVHQWDWLRQ��� DQG�
53&� ����G�� �HQJDJLQJ� LQ� FRQGXFW� SUHMXGLFLDO� WR� WKH�
DGPLQLVWUDWLRQ�RI� MXVWLFH��WZR�LQVWDQFHV��� &RUVLFD�'��
6PLWK�UHSUHVHQWHG�WKH�2$(�RQ�D�PRWLRQ�IRU�UHFLSURFDO�
GLVFLSOLQH�JUDQWHG�E��WKH�'5%�DQG�UHVSRQGHQW�ZDV�SUR�
VH��
�

�D�WR����$UWXVD��-U����&HQVXUHG�RQ�D�FHUWLILHG�UHFRUG�
RQ�6HSWHPEHU���������������1�-������� IRU� YLRODWLQJ�
53&� �����G�� �IDLOLQJ� WR� FRPSO�� ZLWK� WKH�
UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI� 5XOH� �������� DQG�
53&� ����E�� �WZR� LQVWDQFHV� �� IDLOLQJ� WR� FRRSHUDWH�
ZLWK�GLVFLSOLQDU��DXWKRULWLHV����5DFKDHO�/HDK�:HHNV�
UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�GHIDXOWHG���7KH�
UHVSRQGHQW�ZDV�SUHYLRXVO��GLVFLSOLQHG���&HQVXUHG�RQ�
�����DQG�WHPSRUDULO��VXVSHQGHG�LQ������IRU�IDLOXUH�
WR�SD��VHYHUDO�IHH�DUELWUDWLRQ�DZDUGV����
�
.DULP� .�� $U]DGL� �� $GPRQLVKHG� RQ� 2FWREHU� ����
����� �8�U���U����� IRU�YLRODWLRQ� RI� 53&������D�����
�IDLOLQJ�WR�ZLWKGUDZ�IURP�WKH�UHSUHVHQWDWLRQ�GHVSLWH�
EHLQJ�GLVFKDUJHG�E��WKH� FOLHQW�� DQG� 53&� �����G��
�IDLOLQJ� WR� SURWHFW� D� FOLHQW¶V� LQWHUHVW� XSRQ�
WHUPLQDWLRQ� RI� WKH� UHSUHVHQWDWLRQ��� � -RUGDQ� %��
5LFNDUGV� UHSUHVHQWHG� 'LVWULFW� 9,,,� DQG� -RVHSK� -��
%HQHGLFW�UHSUHVHQWHG�UHVSRQGHQW��
��
-RVHSK�-��$VWHULWD���5HSULPDQGHG�RQ�0D�����������
�����1�-������IRU�YLRODWLQJ�53&�����D������FRQFXUUHQW�
FRQIOLFW� RI� LQWHUHVW��� 53&� ����D�� �LPSURSHU� EXVLQHVV�
WUDQVDFWLRQ��� DQG� 53&� �����D�� �LPSXWHG� FRQIOLFW� RI�
LQWHUHVW��� �$PDQGD�)LJODQG� UHSUHVHQWHG�WKH�2$(�DQG�
&KDUOHV� 8OLDQR� UHSUHVHQWHG� WKH� UHVSRQGHQW� LQ� D�
GLVFLSOLQDU��VWLSXODWLRQ�ILOHG�ZLWK�WKH�'5%����
�
�DUDK�5XWK��DU��HOO���$GPRQLVKHG�RQ�-DQXDU������
����� �� � � 1�-�� � � �� IRU� YLRODWLQJ� 53&� ����D�� �JURVV�
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QHJOHFW���53&�����D�� �IDLOXUH� WR�DELGH�E�� WKH�FOLHQW¶V�
GHFLVLRQV� FRQFHUQLQJ� WKH� VFRSH� DQG� REMHFWLYHV� RI�
UHSUHVHQWDWLRQ��� 53&� ���� �ODFN� RI� GLOLJHQFH��� 53&�
����E���IDLOXUH�WR�FRPPXQLFDWH�ZLWK�FOLHQW���DQG�53&�
�����G���IDLOXUH�WR�UHIXQG�WKH�XQHDUQHG�SRUWLRQ�RI�IHH�
WR� FOLHQW� RQ� WHUPLQDWLRQ� RI� UHSUHVHQWDWLRQ��� � �LOODU��
�RUWRQ� UHSUHVHQWHG� WKH� 2$(� DQG� .LP� '�� 5LQJOHU�
UHSUHVHQWHG�UHVSRQGHQW��
�
�R�UDG�-���H�HGHWWR���5HSULPDQGHG�RQ�0DUFK�����
����� �BBB1�-�BBB�� YLRODWLQJ� 53&� ���� �E�� �IDLOXUH� WR�
PDNH�UHDVRQDEOH�HIIRUWV�WR� HQVXUH�WKDW�D�ODZ�HU�RYHU�
ZKRP� WKH� ODZ�HU� KDV� GLUHFW� VXSHUYLVRU�� DXWKRULW��
FRQIRUPV� WR� WKH�53&V��DQG�53&����� �F�� ����DQG� ����
�KROGLQJ� D� ODZ�HU� UHVSRQVLEOH� IRU� DQRWKHU� ODZ�HU¶V�
YLRODWLRQ�RI�WKH�53&V�LI� WKH�ODZ�HU�RUGHUV�RU�UDWLILHV�
WKH� FRQGXFW�� RU� WKH� ODZ�HU� KDV� GLUHFW� VXSHUYLVRU��
DXWKRULW�� RYHU� WKH� RWKHU� ODZ�HU� DQG� NQRZV� RI� WKH�
FRQGXFW� DW� D� WLPH� ZKHQ� LWV� FRQVHTXHQFHV� FDQ� EH�
DYRLGHG� RU�PLWLJDWHG� EXW� IDLOV� WR� WDNH� UHDVRQDEOH�
UHPHGLDO� DFWLRQ����$QWKRQ��-��9LJQLHU�DSSHDUHG�EHIRUH�
WKH�'5%�IRU�'LVWULFW�9,�DQG�-RKQ�0F�LOO��,,,�DSSHDUHG�
RQ� EHKDOI� RI� UHVSRQGHQW�� � 7KH� UHVSRQGHQW� ZDV�
SUHYLRXVO�� GLVFLSOLQHG�� � 5HSULPDQGHG� LQ� ����� DQG�
WHPSRUDULO��VXVSHQGHG�LQ���������
�
1HDO�(���UX�VR����5HSULPDQGHG�RQ�D�FHUWLILHG�UHFRUG�
RQ�0DUFK���������������1�-�������IRU�YLRODWLQJ�53&�
����E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV��DQG�53&�����G��FRQGXFW�SUHMXGLFLDO� WR� WKH�
DGPLQLVWUDWLRQ�RI� MXVWLFH�����LOODU���RUWRQ�UHSUHVHQWHG�
WKH� 2$(� DQG� WKH� UHVSRQGHQW� GHIDXOWHG�� � 7KH�
UHVSRQGHQW�ZDV�SUHYLRXVO��GLVFLSOLQHG���5HSULPDQGHG�
LQ�������WHPSRUDULO��VXVSHQGHG�LQ������DQG�VXVSHQGHG�
IRU�WKUHH�PRQWKV�LQ�������

�
1HDO�(���UX�VR����6XVSHQGHG�IRU�WKUHH�PRQWKV�RQ�D�
FHUWLILHG�UHFRUG�RQ�0DUFK���������������1�-�������IRU�
YLRODWLQJ� 53&� �����G�� �IDLOXUH� WR� FRPSO�� ZLWK�
UHFRUGNHHSLQJ�UHTXLUHPHQWV���53&�����E���IDLOXUH�WR�
FRRSHUDWH�ZLWK�GLVFLSOLQDU��DXWKRULWLHV���53&�����E��
�FRPPLVVLRQ�RI�D�FULPLQDO�DFW�WKDW�UHIOHFWV�DGYHUVHO��
RQ�D�ODZ�HU�V�KRQHVW���WUXVWZRUWKLQHVV�RU�ILWQHVV�DV�
D�ODZ�HU�LQ�RWKHU�UHVSHFWV���DQG�53&�����F���FRQGXFW�
LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW� RU�
PLVUHSUHVHQWDWLRQ����&ROOHHQ�%XUGHQ�UHSUHVHQWHG�WKH�
2$(�DQG�UHVSRQGHQW�GHIDXOWHG��7KH�UHVSRQGHQW�ZDV�
SUHYLRXVO�� GLVFLSOLQHG�� � 5HSULPDQGHG� LQ� ������
WHPSRUDULO��VXVSHQGHG�LQ������DQG�UHSULPDQGHG�LQ�
������
�
�FRWW� -RVHSK� �DSULJOLR�H� �� 5HSULPDQGHG� RQ�
6HSWHPEHU���������������1�-�������IRU�YLRODWLQJ�53&�
�����D�� �QHJOLJHQW� PLVDSSURSULDWLRQ� RI� FOLHQW� WUXVW�
IXQGV��� DQG�53&������G�� �IDLOXUH� WR�FRPSO��ZLWK� WKH�

UHFRUGNHHSLQJ�UHTXLUHPHQWV�RI�5XOH�����������'DUUHOO�
0��)HOVHQVWHLQ� UHSUHVHQWHG� WKH�2$(�DQG�UHVSRQGHQW�
ZDV� SUR� VH�� � 7KH� UHVSRQGHQW� ZDV� SUHYLRXVO��
GLVFLSOLQHG�� � 6XVSHQGHG� IRU� RQH� �HDU� LQ� ������ � �H�
UHPDLQV� VXVSHQGHG� WR� GDWH�� � 7KLV� PDWWHU� ZDV�
GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH� 7UXVW� 2YHUGUDIW�
1RWLILFDWLRQ�3URJUDP����
�
$�GUH�� 0LFKDHO� �DUUROO� �� 5HSULPDQGHG� RQ�
0DUFK� ���� ����� ����� 1�-�� ����� IRU� IDLOLQJ� WR�
FRPSO�� ZLWK� WKH� UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI�
5XOH���������LQ�YLRODWLRQ�RI�53&������G�����RH&KLQ�
.LP� UHSUHVHQWHG� WKH�2$(�DQG�0DUF�'���DUILQNOH�
UHSUHVHQWHG� UHVSRQGHQW�� � 5HVSRQGHQW� ZDV�
SUHYLRXVO��GLVFLSOLQHG����5HSULPDQGHG�LQ������DQG�
DGPRQLVKHG�LQ������� �7KLV�PDWWHU�ZDV�GLVFRYHUHG�
VROHO�� DV� D� UHVXOW� RI� WKH� 7UXVW� 2YHUGUDIW�
1RWLILFDWLRQ�3URJUDP��
�
3DPHOD�0���HUUXWL���5HSULPDQGHG� R Q � - X Q H � � � �
� � � � � � � � � � 1 � - � � � � � � � IRU� YLRODWLQJ� 53&�
����G���FRXQVHO�RU�DVVLVW�D�FOLHQW�LQ�FRQGXFW�WKDW�WKH�
ODZ�HU� NQRZV� LV� LOOHJDO�� FULPLQDO� RU� IUDXGXOHQW���
53&� ����G�� �IDLOXUH� WR� DGYLVH� D� FOLHQW� RI� WKH�
OLPLWDWLRQV�RQ�WKH�ODZ�HU�V�FRQGXFW�ZKHQ�WKH�FOLHQW�
H[SHFWV�DVVLVWDQFH�QRW�SHUPLWWHG�E��WKH�53&V���53&�
���� �IDLOXUH� WR� H[HUFLVH� LQGHSHQGHQW� SURIHVVLRQDO�
MXGJPHQW�DQG� UHQGHU�FDQGLG�DGYLFH�WR�D�FOLHQW���DQG�
53&� ����F�� �HQJDJH� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW� RU� PLVUHSUHVHQWDWLRQ����
$PDQGD�)LJODQG�UHSUHVHQWHG�WKH�2$(�DQG�0LFKDHO�
3��$PEURVLR�UHSUHVHQWHG�WKH�UHVSRQGHQW��
�
0RUWR���KLU�RPDV���6XVSHQGHG�IRU� VL[�PRQWKV�RQ�
0D�����������HIIHFWLYH�-XQH���������������1�-�����IRU�
YLRODWLQJ� 53&� ���� �ODFN� RI� GLOLJHQFH��� 53&� ����E��
�IDLOXUH� WR�NHHS�D�FOLHQW�UHDVRQDEO��LQIRUPHG�DERXW�
WKH�VWDWXV�RI�D�PDWWHU�DQG�WR�FRPSO��ZLWK�UHDVRQDEOH�
UHTXHVWV� IRU� LQIRUPDWLRQ��� 53&� ��� O��D��
�FRPPLQJOLQJ��� 53&������G�� �XSRQ� WHUPLQDWLRQ�RI�
UHSUHVHQWDWLRQ�� IDLOLQJ� WR� WDNH� VWHSV� WR� WKH� H[WHQW�
UHDVRQDEO��SUDFWLFDEOH�WR�SURWHFW�D�FOLHQW�V�LQWHUHVWV���
53&� ��O�E�� �IDLOLQJ� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV��� DQG�53&�����F�� �HQJDJLQJ� LQ� FRQGXFW�
LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW� RU�
PLVUHSUHVHQWDWLRQ�����LOODU���RUWRQ�UHSUHVHQWHG�WKH�
2$(�RQ�D�PRWLRQ�IRU�UHFLSURFDO�GLVFLSOLQH�EDVHG�RQ�
UHVSRQGHQW¶V� H[FOXVLRQ� IURP� SUDFWLFH� EHIRUH� WKH�
8QLWHG� 6WDWHV� 3DWHQW� DQG� 7UDGHPDUN� 2IILFH� DQG�
UHVSRQGHQW�DSSHDUHG�SUR�VH���
�
.H�GDO��ROHPD�� �� 6XVSHQGHG�IRU� WKUHH�PRQWKV� RQ�
0D������������HIIHFWLYH�-XQH����������������1�-������IRU�
YLRODWLQJ�53&�����D������XQDXWKRUL]HG�SUDFWLFH�RI�ODZ�
IDLOXUH�WR�PDLQWDLQ�OLDELOLW��LQVXUDQFH�ZKLOH�SUDFWLFLQJ�
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DV� D�SURIHVVLRQDO� FRUSRUDWLRQ�� DV�5XOH� ������$�D�����
UHTXLUHV��� DQG�53&�����E�� �IDLOXUH� WR� FRRSHUDWH�ZLWK�
GLVFLSOLQDU�� DXWKRULWLHV��� � 'DUUHOO� 0�� )HOVHQVWHLQ��
$VVLVWDQW� (WKLFV� &RXQVHO� UHSUHVHQWHG� WKH� 2$(� DQG�
HVSRQGHQW�ZDV�SUR�VH���7KH�UHVSRQGHQW�ZDV�SUHYLRXVO��
GLVFLSOLQHG�� �&HQVXUHG� LQ� ������ VXVSHQGHG� IRU� WKUHH�
PRQWKV�LQ�������DQG�FHQVXUHG�LQ�������
�
�KHU�O�����RRSHU� ��5HSULPDQGHG�RQ�0D�����������
�����1�-�������IRU�LPSURSHUO��KDQGOLQJ�D�FOLHQW�PDWWHU�
DQG�IDLOLQJ�WR�FRRSHUDWH�ZLWK�GLVFLSOLQDU��DXWKRULWLHV��
UHVXOWLQJ�LQ�YLRODWLRQV�RI�53&������ODFN�RI�GLOLJHQFH���
53&� ����E�� �IDLOLQJ� WR� FRPPXQLFDWH� ZLWK� D� FOLHQW���
53&������G���IDLOLQJ�WR�SURWHFW�D�FOLHQW¶V�LQWHUHVWV�XSRQ�
WHUPLQDWLRQ�RI�UHSUHVHQWDWLRQ���DQG�53&�����E���IDLOLQJ�
WR�FRRSHUDWH�ZLWK�GLVFLSOLQDU��DXWKRULWLHV����$��9LFWRULD�
6KLOWRQ�UHSUHVHQWHG�WKH�'LVWULFW�,9�(WKLFV�&RPPLWWHH���
5HVSRQGHQW�ZDV�UHSUHVHQWHG�E��3HWDU�.XULG]D��(VT��DW�
WULDO�DQG�ZDV�SUR�VH�EHIRUH�WKH�'5%��
�
-R�� �KDUOHV� �RRSHU� �� 'LVEDUUHG� E�� FRQVHQW� RQ�
$XJXVW� ���� ������ ����� 1�-�� ����� IROORZLQJ�
5HVSRQGHQW¶V�JXLOW��SOHD�WR�WD[�HYDVLRQ��FRQWUDU��WR����
8�6�&����������LQ�WKH�8QLWHG�6WDWHV�)HGHUDO�&RXUW�IRU�
WKH�'LVWULFW�RI�&ROXPELD��DQG�KLV�DFNQRZOHGJPHQW�WKDW�
KH�FRXOG�QRW�VXFFHVVIXOO��GHIHQG�DJDLQVW�FKDUJHV�WKDW�
KLV�FULPLQDO�FRQGXFW�ZDV�FRQWUDU��WR�,Q�UH��ROGEHUJ��
���� 1�-�� ���� �������� DQG� GLVEDUPHQW� WKH� LQYDULDEOH�
UHVXOW����LOODU���RUWRQ�UHSUHVHQWHG�WKH�2$(�DQG�-DPHV�
3��0DQDKDQ�UHSUHVHQWHG�WKH�UHVSRQGHQW��
�
�WXDUW�7KRPDV��RWWHH���5HSULPDQGHG�RQ�D�FHUWLILHG�
UHFRUG� RQ� 2FWREHU� ���� ����� ����� 1�-�� ����� IRU�
YLRODWLQJ� 53&� ��O�E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU�� DXWKRULWLHV�� �WZR� LQVWDQFHV��� DQG�53&�
����G���FRQGXFW�SUHMXGLFLDO�WR� WKH�DGPLQLVWUDWLRQ�RI�
MXVWLFH����LOODU���RUWRQ�UHSUHVHQWHG�WKH�2$(��
�

�DYLG� ��� �URRN� �� 5HSULPDQGHG� RQ� D� FHUWLILHG�
UHFRUG�RQ�6HSWHPEHU������������� �1�-��� ��IRU�YLRODWLQJ�
53&������G�� �IDLOXUH� WR�FRPSO��ZLWK� UHFRUGNHHSLQJ�
UHTXLUHPHQWV�� DQG�53&�����E�� �IDLOXUH� WR� FRRSHUDWH�
ZLWK� GLVFLSOLQDU�� DXWKRULWLHV�� &ROOHHQ� /�� %XUGHQ�
DSSHDUHG� IRU� WKH� 2$(� DQG� UHVSRQGHQW� ZDV� SUR� VH���
7KLV� PDWWHU� ZDV� GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH�
5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP��
�
�D�LHO� 0�� �L[R�� �� 6XVSHQGHG� IRU� RQH� �HDU� RQ�
1RYHPEHU� ��� ������ HIIHFWLYH� 'HFHPEHU� ��� �����
�BBB1�-�BBB�� EDVHG� RQ� GLVFLSOLQH� LPSRVHG� LQ� WKH�
&RPPRQZHDOWK� RI� 3HQQV�OYDQLD� IRU� XQHWKLFDO�
FRQGXFW�WKDW�LQ�1HZ�-HUVH��FRQVWLWXWHV� YLRODWLRQV�RI�
53&� ��O�D�� �HQJDJLQJ� LQ� JURVV� QHJOHFW��� 53&� ����
�ODFNLQJ� GLOLJHQFH��� 53&� ����E�� �IDLOLQJ� WR� NHHS� D�
FOLHQW� UHDVRQDEO�� LQIRUPHG� DERXW� WKH� VWDWXV� RI� D�

PDWWHU�DQG�WR�FRPSO��ZLWK� UHDVRQDEOH�UHTXHVWV�IRU�
LQIRUPDWLRQ��� 53&� ����D��O�� �PDNLQJ� D� IDOVH�
VWDWHPHQW� RI� PDWHULDO� IDFW� WR� D� WULEXQDO��� 53&�
����D������RIIHULQJ�HYLGHQFH�WKDW�WKH�ODZ�HU�NQRZV�
WR�EH�IDOVH���53&�����D���YLRODWLQJ�RU�DWWHPSWLQJ�WR�
YLRODWH� WKH� 5XOHV� RI� 3URIHVVLRQDO� &RQGXFW��
NQRZLQJO��DVVLVWLQJ�RU�LQGXFLQJ�DQRWKHU�WR�GR�VR��RU�
GRLQJ� VR�WKURXJK� WKH� DFWV� RI�DQRWKHU��� 53&�����F��
�HQJDJLQJ� LQ�FRQGXFW� LQYROYLQJ�GLVKRQHVW��� IUDXG��
GHFHLW�� RU� PLVUHSUHVHQWDWLRQ��� DQG� 53&� ����G��
�HQJDJLQJ� LQ� FRQGXFW� SUHMXGLFLDO� WR� WKH�
DGPLQLVWUDWLRQ� RI� MXVWLFH��� � �LOODU�� �RUWRQ�
UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW� DSSHDUHG�SUR�
VH����
�

-RK�� 7KRPDV� �R�OH� � � &HQVXUHG�RQ�-XQH����������
�����1�-�� ����� IRU�YLRODWLQJ�53&������G�� �IDLOLQJ� WR�
DGKHUH�WR�UHFRUG�NHHSLQJ�UHTXLUHPHQWV���53&�����D�����
�NQRZLQJO�� SUDFWLFLQJ� ODZ� ZKLOH� LQHOLJLEOH��� 53&�
����D�� �PDNLQJ� D� IDOVH� VWDWHPHQW� WR� GLVFLSOLQDU��
DXWKRULWLHV���53&�����E�� �WZR� LQVWDQFHV� ��FRPPLWWLQJ�
D�FULPLQDO� DFW�WKDW� UHIOHFWV�DGYHUVHO��RQ� WKH�ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV� RU� ILWQHVV��� DQG� 53&� ����F��
�WKUHH� LQVWDQFHV� ��� FRPPLWWLQJ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��RU�IUDXG����$PDQGD�)LJODQG�UHSUHVHQWHG�WKH�
2$(�DQG��OHQQ�5��5HLVHU�UHSUHVHQWHG�WKH�UHVSRQGHQW���
7KH�PDWWHU� ZDV� GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH�
7UXVW�2YHUGUDIW�1RWLILFDWLRQ�3URJUDP���
�
-RK�� $�WKR��� )HOR�H��� ,�� �� 5HSULPDQGHG� RQ�
6HSWHPEHU����������������1�-�������IRU�YLRODWLQJ�53&�
�����ODFN�RI�GLOLJHQFH���53&�����E���IDLOXUH�WR�NHHS�D�
FOLHQW� UHDVRQDEO�� LQIRUPHG� DERXW� WKH� VWDWXV� RI� D�
PDWWHU���53&�����D������XQDXWKRUL]HG�SUDFWLFH�RI�ODZ���
DQG�53&�����E���IDLOXUH�WR�FRRSHUDWH�ZLWK�GLVFLSOLQDU��
DXWKRULWLHV��� � 'DYLG� %�� �UHHQILHOG� UHSUHVHQWHG� WKH�
'LVWULFW� 9,,,� (WKLFV� &RPPLWWHH� DQG� UHVSRQGHQW� ZDV�
SUR�VH����
�
�LUJL�LD�7��)LRFFD���&HQVXUHG�RQ�-XQH��������������
1�-�������IRU�YLRODWLQJ�53&������HQJDJLQJ�LQ�IULYRORXV�
OLWLJDWLRQ��� 53&� ����G�� �PDNLQJ� IULYRORXV� SUHWULDO�
GLVFRYHU��UHTXHVWV���53&�����D���HQJDJLQJ�LQ�FRQGXFW�
WKDW� KDV� QR� VXEVWDQWLDO� SXUSRVH� RWKHU� WKDQ� WR�
HPEDUUDVV�� GHOD��� RU� EXUGHQ� D� WKLUG� SHUVRQ��� 53&�
����F�� �FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW��
PLVUHSUHVHQWDWLRQ��� DQG� 53&� ����G�� �FRQGXFW�
SUHMXGLFLDO� WR� WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH����
5HVSRQGHQW� XQVXFFHVVIXOO�� DWWHPSWHG� WR� REWDLQ� WKH�
ILQDQFLDO� UHFRUGV�RI� WKH�PHGLFDO�SUDFWLFH�RI�JULHYDQW��
KHU�IRUPHU�EURWKHU�LQ�ODZ��DIWHU�KHU�VLVWHU¶V�DWWHPSW�WR�
PRGLI��KHU�3RVW�6HWWOHPHQW�$JUHHPHQW�RQ�WKH�EDVLV�RI�
ZLWKKHOG�IXQGV�RI�WKH�PHGLFDO�SUDFWLFH�ZDV�GHQLHG�E��
WKH�WULDO� FRXUW�� �6SHFLILFDOO���5HVSRQGHQW� L��IRUPHG�D�
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QRQ�SURILW�PHGLFDO�SUDFWLFH�LQ�WKH�VDPH�QDPH�DQG�WRZQ�
DV� JULHYDQW¶V� PHGLFDO� SUDFWLFH�� RVWHQVLEO�� IRU� KHU�
GDXJKWHU� ZKR� ZDV� LQ� PHGLFDO� VFKRRO� LQ� ,WDO�� DW� WKH�
WLPH�� LL�� WULHG� WR�RSHQ�DQ�DFFRXQW� LQ� WKH�QRQ�SURILW¶V�
QDPH�DW�%DQN�RI�$PHULFD��EXW�ZDV�GHQLHG�DV�JULHYDQW¶V�
PHGLFDO�SUDFWLFH�KDG�LWV�RZQ�DFFRXQW�WKHUH��LLL��ILOHG�D�
FRPSODLQW� DOOHJLQJ� JULHYDQW¶V� PHGLFDO� SUDFWLFH� ZDV�
PLVXVLQJ� WKH� QDPH� RI� WKH� QRQ�SURILW� VKH� KDG� MXVW�
FUHDWHG��LY��VHUYHG�WKH�FRPSODLQW�RQ�WKH�ZURQJ�DGGUHVV�
IRU� JULHYDQW¶V� PHGLFDO� SUDFWLFH�� DQG� Y�� VHUYHG� D�
VXESRHQD� RQ� %DQN� RI� $PHULFD� IRU� WKH� ILQDQFHV� RI�
JULHYDQW¶V�PHGLFDO� SUDFWLFH�� RVWHQVLEO�� WR� REWDLQ� WKH�
SUDFWLFH¶V� FXUUHQW� EXVLQHVV� DGGUHVV�� ZKLFK� VXESRHQD�
JULHYDQW� ZDV� UHTXLUHG� WR� KLUH� FRXQVHO� WR� TXDVK���
$OWKRXJK� QRW� FKDUJHG�� WKH� %RDUG� FRQVLGHUHG� DV�
DJJUDYDWLRQ� WKH� IDFW� WKDW� 5HVSRQGHQW� ILOHG� WKH�
FRPSODLQW� DJDLQVW� JULHYDQW�ZKLOH� VKH�ZDV� RQ� UHWLUHG�
VWDWXV���&KULVWRSKHU�8O�VVHV�:DUUHQ�DSSHDUHG�IRU�WKH�
'LVWULFW�9%�(WKLFV�&RPPLWWHH�DW�WKH�%RDUG��DQG�-XGLWK�
$QQ� �DUW]�� (VT��� DSSRLQWHG� FRXQVHO�� ZDLYHG�
UHVSRQGHQW¶V�DSSHDUDQFH��
�
�KULVWRSKHU� 5D�PR�G� )ULW]� �� 5HSULPDQGHG� RQ�
0DUFK���������������1�-�������IRU�YLRODWLQJ�WKH�5XOHV�
RI� 3URIHVVLRQDO� &RQGXFW� JRYHUQLQJ� DWWRUQH��
DGYHUWLVLQJ��LQFOXGLQJ�53&�����D���HQJDJLQJ�LQ�IDOVH�RU�
PLVOHDGLQJ� FRPPXQLFDWLRQV� DERXW� WKH� ODZ�HU�� WKH�
ODZ�HU�V� VHUYLFHV��RU� DQ��PDWWHU� LQ�ZKLFK� WKH� ODZ�HU�
KDV�RU�VHHNV�D�SURIHVVLRQDO�UHODWLRQVKLS���53&�����E��
�XVLQJ� DQ� DGYHUWLVHPHQW� RU� RWKHU� UHODWHG�
FRPPXQLFDWLRQ�NQRZQ�WR�KDYH� EHHQ� GLVDSSURYHG� E��
WKH� &RPPLWWHH� RQ� $WWRUQH��$GYHUWLVLQJ��� � 53&� ����
�E�����L�� DQG� �LY���HQJDJLQJ�LQ� LPSURSHU��XQVROLFLWHG��
GLUHFW� FRQWDFW�ZLWK� D� SURVSHFWLYH�FOLHQW��� 53&�����D��
PLVUHSUHVHQWLQJ� WKDW� WKH� ODZ�HU�KDV�EHHQ� UHFRJQL]HG�
RU�FHUWLILHG�DV�D�VSHFLDOLVW�LQ�D�SDUWLFXODU�ILHOG�RI�ODZ���
DQG�53&�����H���XVLQJ�DQ�LPSHUPLVVLEOH�ILUP�QDPH�RU�
OHWWHUKHDG���-HQQLIHU�,VHPDQ�UHSUHVHQWHG�WKH�2$(��DQG�
5REHUW� 5DPVH�� UHSUHVHQWHG� WKH� UHVSRQGHQW� RQ� D�
PRWLRQ�IRU�GLVFLSOLQH�E��FRQVHQW�JUDQWHG�E��WKH�'5%��
�
0DUF�� (�� �H�GHO� �� 6XVSHQGHG� IRU� RQH� �HDU� RQ�
1RYHPEHU� ��� ������ HIIHFWLYH� 'HFHPEHU� ��� �����
�BBB1�-�BBB�� IRU� YLRODWLRQV� RI� 53&� �����D��
�QHJOLJHQW�PLVDSSURSULDWLRQ�RI�FOLHQW�IXQGV���53&�
�����E�� �IDLOLQJ� WR� SURPSWO�� GHOLYHU� IXQGV�
EHORQJLQJ� WR� D� FOLHQW� RU� WKLUG� SDUW���� 53&� ����E��
�FRPPLWWLQJ�D�FULPLQDO� DFW� WKDW� UHIOHFWV�DGYHUVHO��
RQ�WKH�ODZ�HU¶V�KRQHVW���WUXVWZRUWKLQHVV��RU�ILWQHVV�
DV� D� ODZ�HU��� DQG� 53&� ����F�� �FRQGXFWLQJ�
LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW�� RU�
PLVUHSUHVHQWDWLRQ�� LQ�WZR�GLVFUHWH�PDWWHUV�� �)LUVW��
LQ�KHU�UHDO�HVWDWH�SUDFWLFH��UHVSRQGHQW�RYHUFKDUJHG�
DQG� LQIODWHG� IHHV� DQG� H[SHQVHV� LQ� UHDO� HVWDWH�
WUDQVDFWLRQV�DV�GHWDLOHG�RQ�WKH�SDUWLHV¶�IRUP��8'�

�V�� 6HFRQG�� UHVSRQGHQW� ZDV� SURVHFXWHG� IRU�
FRPPLWWLQJ� IUDXG�E�� DSSO�LQJ� IRU�� DQG� UHFHLYLQJ��
IHGHUDO�DQG�VWDWH�UHOLHI�IRU�WKRVH�UHVLGHQWV�LPSDFWHG�
E�� 7URSLFDO� 6WRUP� 6DQG��� � 5HVSRQGHQW� FHUWLILHG�
VKH�ZDV�ERWK� WKH�KRPHRZQHU�DQG�RFFXSDQW�RI�KHU�
EHDFK�SURSHUW��SULRU�WR�WKH�VWRUP��ZKHQ�LQ�IDFW�VKH�
ZDV� OLYLQJ� HOVHZKHUH� DQG� WKH� SURSHUW��ZDV� EHLQJ�
UHQWHG�E�� WHQDQWV��ZKR�DOVR�UHFHLYHG� UHOLHI� IXQGV���
�RH&KLQ� .LP� UHSUHVHQWHG� WKH� 2$(� EHIRUH� WKH�
&RXUW��DQG�UHVSRQGHQW�ZDV�UHSUHVHQWHG�E��0DUF�'��
�DUILQNOH��
�

1HOVR�� �R�]DOH]� �� 6XVSHQGHG� IRU� VL[� PRQWKV� RQ�
0DUFK� ���� ������ HIIHFWLYH� $SULO� ���� ����� �����1�-��
�����IRU�YLRODWLQJ�53&������D���JURVV�QHJOHFW���53&�
���� �ODFN� RI� GLOLJHQFH��� 53&� ����E�� �IDLOXUH� WR�
FRPPXQLFDWH� ZLWK� FOLHQW���53&�����E�� �IDLOXUH� WR�
VHW�IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�RI�WKH�IHH���53&�
���� �IDLOXUH� WR� H[SHGLWH� OLWLJDWLRQ��� 53&� ����D��
�IDLOXUH�WR�DGRSW�DQG�PDLQWDLQ�UHDVRQDEOH�HIIRUWV�WR�
HQVXUH�WKDW�WKH�FRQGXFW�RI�QRQODZ�HU�HPSOR�HHV�LV�
FRPSDWLEOH�ZLWK�WKH�SURIHVVLRQDO�REOLJDWLRQV�RI�WKH�
ODZ�HU��� 53&� ���� �E�� �IDLOXUH� WR� PDNH� UHDVRQDEOH�
HIIRUWV� WR� HQVXUH� WKDW� WKH� FRQGXFW� RI� QRQODZ�HU�
HPSOR�HHV� LV� FRPSDWLEOH� ZLWK� WKH� SURIHVVLRQDO�
REOLJDWLRQV�RI�WKH� ODZ�HU���53&���O�D�� �PLVOHDGLQJ�
FRPPXQLFDWLRQ� DERXW� WKH� ODZ�HU� RU� WKH� ODZ�HU�V�
VHUYLFHV��� 53&� ��6�D�� �LPSURSHU� XVH� RI� D�
SURIHVVLRQDO�GHVLJQDWLRQ�WKDW�YLRODWHV�53&�������DQG�
53&� ����E���IDLOXUH� WR�FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV����3DPHOD�&��&DVWLOOR�DSSHDUHG�EHIRUH�WKH�
'5%�IRU�WKH�'LVWULFW�;%�(WKLFV�&RPPLWWHH�DQG�0DUF�
'���DUILQNOH��(VT��DSSHDUHG�IRU�WKH�UHVSRQGHQW���7KH�
UHVSRQGHQW�ZDV� SUHYLRXVO�� GLVFLSOLQHG�� � 6XVSHQGHG�
IRU�WKUHH�PRQWKV�LQ�������VXVSHQGHG�IRU�WKUHH�PRQWKV�
LQ������DQG�FHQVXUHG�LQ�������
�
�DYLG� (�� �UD�� �� &HQVXUHG� RQ� 2FWREHU� ���� ������
�BBB1�-�� ��IRU�YLRODWLQJ�53&�����E���IDLOLQJ�WR�NHHS�D�
FOLHQW� UHDVRQDEO�� LQIRUPHG� DERXW� WKH� VWDWXV� RI� D�
PDWWHU���53&������D���IDLOLQJ�WR�VDIHJXDUG�FOLHQW�IXQGV�
DQG�HQJDJLQJ� LQ�QHJOLJHQW�PLVDSSURSULDWLRQ�RI�FOLHQW�
IXQGV�� �WZR� LQVWDQFHV��� 53&� �����E�� �IDLOLQJ� WR�
SURPSWO��QRWLI��D�FOLHQW�RI�UHFHLSW�RI�IXQGV� LQ�ZKLFK�
WKH� FOLHQW� KDV� DQ� LQWHUHVW� DQG� IDLOLQJ� WR� SURPSWO��
GHOLYHU�� IXQGV� WR� D� FOLHQW�� �WZR� LQVWDQFHV��� 53&�
�����G�� �IDLOLQJ� WR� FRPSO�� ZLWK� WKH� UHFRUGNHHSLQJ�
UHTXLUHPHQWV� RI� 5XOH� ����������� 53&� �����F�����
�HQJDJLQJ� LQ�WKH�LPSURSHU�SXUFKDVH�RI�D� ODZ�RIILFH���
DQG� 53&� ����D�� DQG� �E�� �IDLOLQJ� WR� VXSHUYLVH� D�
QRQODZ�HU� DVVLVWDQW��� &RUVLFD� '�� 6PLWK� UHSUHVHQWHG�
WKH�2$(� DQG�0DUF�'�� �DUILQNOH�� (VT�� DSSHDUHG� IRU�
UHVSRQGHQW��
�
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)UD�FHV� $��� �DUWPD�� �� &HQVXUHG� RQ� 0D�� ����
����� ����� 1�-�� ����� RQ� D� FHUWLILHG� UHFRUG� IRU�
YLRODWLQJ� 53&� ��O�E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU�� DXWKRULWLHV��� � 5�DQ� -�� 0RULDUW��
KDQGOHG� WKH� PDWWHU� IRU� WKH� 2$(� DQG� .DWKHULQH�
'RGJH� �DUWPDQ�� (VT�� UHSUHVHQWHG� WKH� UHVSRQGHQW��
5HVSRQGHQW�ZDV� SUHYLRXVO�� GLVFLSOLQHG��&HQVXUHG� LQ�
�����DQG�DGPRQLVKHG�LQ���������
�
�D�LHO��DYLG��HGLJHU���6XVSHQGHG�IRU�WKUHH�PRQWKV�
RQ�0D������ ����� HIIHFWLYH� -XQH� ���� ����� �����1�-��
����� IRU� YLRODWLQJ� 53&� �����G�� �IDLOLQJ� WR� FRPSO��
ZLWK�WKH�UHFRUGNHHSLQJ�UHTXLUHPHQWV�RI�5XOH������
���� DQG� 53&� ��O�E�� �IDLOLQJ� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU��DXWKRULWLHV��� ��LOODU���RUWRQ�DSSHDUHG�
EHIRUH� WKH� '5%� IRU� WKH� 2$(�� -RVKXD� ��� &XUWLV�
DSSHDUHG� IRU� WKH� UHVSRQGHQW�� �7KH�UHVSRQGHQW�ZDV�
SUHYLRXVO�� GLVFLSOLQHG�� � 5HSULPDQGHG� LQ� ������
FHQVXUHG�WZLFH�LQ�������UHSULPDQGHG�LQ�������DQG�
FHQVXUHG�LQ������DQG�������
�
�ROIJD�J��HLPHUO���$GPRQLVKHG�RQ�-XO�����������
�8�U���U�����IRU�D�YLRODWLRQ�RI�53&�����D���FRQFXUUHQW�
FRQIOLFW� RI� LQWHUHVW��� &DUULH� )HUUDR� UHSUHVHQWHG� WKH�
'LVWULFW� ;,,,� (WKLFV� &RPPLWWHH� DQG� �RZDUG� %��
0DQNRII��(VT��UHSUHVHQWHG�UHVSRQGHQW����
�
,��0���HL�H���5HSULPDQGHG�RQ�-XQH���������������1�-��
����� IRU� PLVKDQGOLQJ� D� FOLHQW¶V� PDWWHU�� UHVXOWLQJ� LQ�
YLRODWLRQV�RI�53&������H[KLELWLQJ�D�ODFN�RI�GLOLJHQFH���
53&� ����D�� �HQWHULQJ� LQWR� DQ� LPSURSHU� EXVLQHVV�
WUDQVDFWLRQ�ZLWK�D�FOLHQW���DQG�53&������E���IDLOLQJ�WR�
SURPSWO�� GHOLYHU� IXQGV� WR� WKH� FOLHQW��� �$QQ�0DGGHQ�
7XIDQR�UHSUHVHQWHG�WKH�'LVWULFW�,9�(WKLFV�&RPPLWWHH���
5HVSRQGHQW�ZDV�UHSUHVHQWHG�E��5REHUW�1��$JUH��(VT��
DW�WULDO�DQG�ZDV�SUR�VH�EHIRUH�WKH�'LVFLSOLQDU��5HYLHZ�
%RDUG��
�
�LOOLDP� )UHGHULFN� �H��L�J� �� 5HSULPDQGHG� RQ�
'HFHPEHU���������������1�-�������IRU�YLRODWLQJ�53&�
�����D�� �HQJDJLQJ� LQ� QHJOLJHQW� PLVDSSURSULDWLRQ� RI�
FOLHQW�IXQGV��DQG�53&������G���IDLOLQJ�WR�FRPSO��ZLWK�
WKH� UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI� 5XOH� ����������
-HQQLIHU�,VHPDQ�UHSUHVHQWHG�WKH�2$(�DQG�5HVSRQGHQW�
ZDV� SUR� VH� RQ� D� PRWLRQ� IRU� GLVFLSOLQH� E�� FRQVHQW�
JUDQWHG� E�� WKH� 'LVFLSOLQDU�� 5HYLHZ� %RDUG�� � 7KLV�
PDWWHU�ZDV�GLVFRYHUHG�DV�D�UHVXOW�RI�WKH�5DQGRP�$XGLW�
3URJUDP��
�
�WHSKH�� 3DXO� �LOGHEUD�G� �� 6XVSHQGHG� IRU� VL[�
PRQWKV�RQ�-XQH�����������HIIHFWLYH�-XO�����������������
1�-�� ����� EDVHG� RQ� GLVFLSOLQH� LPSRVHG� LQ� WKH�
&RPPRQZHDOWK� RI� 3HQQV�OYDQLD� IRU� XQHWKLFDO�
FRQGXFW� WKDW� LQ�1HZ�-HUVH�� FRQVWLWXWHV� YLRODWLRQV� RI�
53&�����D�� �WKUHH� LQVWDQFHV�� �JURVV� QHJOHFW��� 53&�

���� �WKUHH� LQVWDQFHV�� �ODFN� RI�GLOLJHQFH���53&�����E��
�WKUHH� LQVWDQFHV�� �IDLOXUH�WR�NHHS�D�FOLHQW�UHDVRQDEO��
LQIRUPHG� DERXW� WKH� VWDWXV� RI� D� PDWWHU��� 53&� ����E��
�WZR� LQVWDQFHV�� �IDLOXUH�WR�VHW�IRUWK�LQ�ZULWLQJ�WKH�EDVLV�
RU� UDWH� RI� WKH� IHH��� 53&� �����G�� �WKUHH� LQVWDQFHV��
�XSRQ� WHUPLQDWLRQ� RI� UHSUHVHQWDWLRQ�� IDLOXUH� WR� WDNH�
VWHSV�WR�WKH� H[WHQW� UHDVRQDEO�� SUDFWLFDEOH� WR� SURWHFW�
D� FOLHQW¶V� LQWHUHVWV�� LQFOXGLQJ� E��UHIXQGLQJ�DQ��
XQHDUQHG�OHJDO�IHH���53&������WKUHH�LQVWDQFHV���IDLOXUH�
WR� H[SHGLWH� OLWLJDWLRQ��� 53&� ����E�� �WKUHH� LQVWDQFHV��
�IDLOLQJ� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU�� DXWKRULWLHV���
DQG� 53&� ����G�� �RQH� LQVWDQFH�� �FRQGXFW� SUHMXGLFLDO�
WR� WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH��� � �LOODU�� �RUWRQ�
DSSHDUHG�EHIRUH�WKH�'5%�IRU�WKH�2$(�DQG�UHVSRQGHQW�
ZDV�SUR�VH���
�
7R����KX�J�0L���RP���&HQVXUHG�RQ�6HSWHPEHU�����
����������1�-�������EDVHG�RQ�GLVFLSOLQH�LPSRVHG�E��
WKH�8QLWHG�6WDWHV�3DWHQW�DQG�7UDGHPDUN�2IILFH�IRU�
XQHWKLFDO�FRQGXFW� WKDW� LQ�1HZ�-HUVH��FRQVWLWXWHV�D�
YLRODWLRQ�RI�53&���O�D���HQJDJLQJ�LQ�JURVV�QHJOHFW���
53&������ODFNLQJ�GLOLJHQFH���53&�����E���IDLOLQJ�WR�
NHHS� D� FOLHQW� UHDVRQDEO�� LQIRUPHG� DQG� IDLOLQJ� WR�
SURPSWO�� FRPSO�� ZLWK� UHDVRQDEOH� UHTXHVWV� IRU�
LQIRUPDWLRQ���53&�����F���IDLOLQJ�WR�H[SODLQ�D�PDWWHU�
VXFK�WKDW�D�FOLHQW�FDQ�PDNH�DQ�LQIRUPHG�GHFLVLRQ���
53&�����D��DQG��E���IDLOLQJ�WR�VXSHUYLVH�QRQODZ�HU�
VWDII��� 53&� ����D����� �HQJDJLQJ� LQ� XQDXWKRUL]HG�
SUDFWLFH� RI� ODZ��� DQG� 53&� ����G�� �HQJDJLQJ� LQ�
FRQGXFW�SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH����
�LOODU�� �RUWRQ� DSSHDUHG� EHIRUH� WKH� '5%� IRU� WKH�
2$(�DQG�UHVSRQGHQW�ZDV�SUR�VH��
�
(G�DUG� -RVHSK� �RYDWWHU� �� $GPRQLVKHG� RQ�
6HSWHPEHU� ���� ����� �8�U���U����� IRU� YLRODWLRQ� RI�
53&�����D���LPSURSHU� EXVLQHVV� WUDQVDFWLRQ� ZLWK� D�
FOLHQW��� � 5REHUW�1�� )HOWRRQ� UHSUHVHQWHG� 'LVWULFW� ,9�
EHIRUH� WKH� '5%� DQG� .LP� '�� 5LQJOHU�� (VT��
UHSUHVHQWHG�WKH�UHVSRQGHQW����
�
�LOOLDP�7LPRWK���R�HV� ��&HQVXUHG� RQ�D�FHUWLILHG�
UHFRUG�RQ�-XQH���������������1�-�������YLRODWLQJ�53&�
�����G�� �IDLOLQJ� WR� FRPSO�� ZLWK� UHFRUG� NHHSLQJ�
UHTXLUHPHQWV�� DQG� 53&� ����E�� �WZR� LQVWDQFHV� ���
IDLOLQJ� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU�� DXWKRULWLHV����
-DVRQ� 'RXJODV� 6DXQGHUV� UHSUHVHQWHG� WKH� 2$(� DQG�
UHVSRQGHQW�ZDV� SUR� VH�� � 7KLV�PDWWHU�ZDV� GLVFRYHUHG�
VROHO��DV�D� UHVXOW�RI� WKH�7UXVW�2YHUGUDIW�1RWLILFDWLRQ�
3URJUDP��
�

�DUGHOO��XII� ��&HQVXUHG�RQ� -XQH���������� �����
1�-�� ������ RQ� D� GLVFLSOLQDU�� VWLSXODWLRQ� IRU�
YLRODWLQJ� 53&� ����D�� �IDLOLQJ� WR� LQIRUP� D�
SURVSHFWLYH� FOLHQW� RI� KRZ�� ZKHQ�� DQG� ZKHUH� WKH�
FOLHQW�PD�� FRPPXQLFDWH� ZLWK� WKH�DWWRUQH���� 53&�
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����D���FKDUJLQJ�DQ�XQUHDVRQDEOH�IHH���53&�����E��
�IDLOLQJ�WR�VHW�IRUWK��LQ�ZULWLQJ��WKH�EDVLV�RU�UDWH�RI�
WKH� DWWRUQH��V� IHH��� 53&� O���K��O�� �PDNLQJ� DQ�
DJUHHPHQW� SURVSHFWLYHO�� OLPLWLQJ� WKH� DWWRUQH��V�
OLDELOLW��WR�D�FOLHQW�IRU�PDOSUDFWLFH���53&������G��
�IDLOXUH� WR� FRPSO�� ZLWK� WKH� UHFRUGNHHSLQJ�
SURYLVLRQV� RI� 5XOH� ��������� 53&� ����D�� DQG� �E��
�IDLOLQJ�WR� VXSHUYLVH�QRQODZ�HU�VWDII���53&�����F��
�SHUPLWWLQJ�D�SHUVRQ�ZKR� UHFRPPHQGV��HPSOR�V��
RU� SD�V� WKH� DWWRUQH�� WR� UHQGHU� OHJDO� VHUYLFHV� IRU�
DQRWKHU� WR� GLUHFW� RU� UHJXODWH� WKH� DWWRUQH��V�
SURIHVVLRQDO�MXGJPHQW�LQ�UHQGHULQJ�OHJDO�VHUYLFHV���
53&� ����D����� �DVVLVWLQJ� DQRWKHU� LQ� WKH�
XQDXWKRUL]HG� SUDFWLFH� RI�ODZ���DQG�53&� ��O�D��O��
DQG� ���� �PDNLQJ� D� IDOVH� RU� PLVOHDGLQJ�
FRPPXQLFDWLRQ� DERXW� WKH� ODZ�HU� RU� WKH�ODZ�HU�V�
VHUYLFHV��� 53&� ����E�� �IDLOLQJ� WR� LGHQWLI�� WKH�
DWWRUQH��V� QDPH� LQ� DGYHUWLVHPHQWV� DQG�
FRPPXQLFDWLRQV� ZLWK� FOLHQWV��� DQG�53&� ��O�E��
�IDLOLQJ� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV��� � $PDQGD� )LJODQG� UHSUHVHQWHG� WKH�
2$(� DQG� (OOLRW� $EUXW�Q�� (VT�� UHSUHVHQWHG� WKH�
UHVSRQGHQW����
�
�O�VVHV�,VD���6XVSHQGHG�IRU�WKUHH�PRQWKV�RQ�0D������
������ HIIHFWLYH� -XQH� ���� ������ ����� 1�-�� ��� RQ� D�
GLVFLSOLQDU��VWLSXODWLRQ�IRU�YLRODWLQJ�53&������ODFN�RI�
GLOLJHQFH���53&�����E���IDLOXUH�WR�VHW�IRUWK�LQ�ZULWLQJ�
WKH�EDVLV� RU� UDWH� RI� WKH� IHH���53&������G�� �IDLOXUH� WR�
FRPSO��ZLWK�WKH�UHFRUGNHHSLQJ�UHTXLUHPHQWV�RI�5XOH�
���������53&� ����D�� �IDLOXUH� WR� VXSHUYLVH� QRQODZ�HU�
VWDII���53&�����E���IDLOXUH�WR�PDNH�UHDVRQDEOH�HIIRUWV�
WR�HQVXUH�WKDW�WKH�FRQGXFW�RI�D�QRQODZ�HU�HPSOR�HH�LV�
FRPSDWLEOH� ZLWK� WKH� SURIHVVLRQDO� REOLJDWLRQV� RI� WKH�
ODZ�HU��� DQG� 53&� ����E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU��DXWKRULWLHV���$PDQGD�)LJODQG�UHSUHVHQWHG�
WKH� 2$(� DQG� 0DULR� %ODQFK�� (VT�� UHSUHVHQWHG�
UHVSRQGHQW�� � 7KH� UHVSRQGHQW� ZDV� SUHYLRXVO��
GLVFLSOLQHG��VXVSHQGHG�IURP�SUDFWLFH�IRU���PRQWKV�RQ�
'HFHPEHU����������DQG�FHQVXUHG�LQ��������
�
0DUN��DH�-D�GHU� ��&HQVXUHG�RQ� -DQXDU�����������
�����1�-�������IRU�YLRODWLQJ�53&�����E���FRPPLWWLQJ�D�
FULPLQDO� DFW� WKDW� UHIOHFWV� DGYHUVHO�� RQ� D� ODZ�HU¶V�
KRQHVW���WUXVWZRUWKLQHVV��RU�ILWQHVV�DV�D�ODZ�HU�LQ�RWKHU�
UHVSHFWV����0LFKDHO�6��)RJOHU�UHSUHVHQWHG�WKH�2$(�DQG�
-RVKXD�'��$OWPDQ��(VT��UHSUHVHQWHG�UHVSRQGHQW�EHIRUH�
WKH�'5%��
�
$GULD�� -D� �DX�� -RK�VR�� �� 5HSULPDQGHG� RQ�
'HFHPEHU����������������1�-�������IRU�YLRODWLQJ�53&�
�����ODFNLQJ�GLOLJHQFH���53&�����E���IDLOLQJ�WR�NHHS�D�
FOLHQW�UHDVRQDEO��LQIRUPHG�DERXW�WKH�VWDWXV�RI�D�PDWWHU�
DQG� WR� FRPSO�� ZLWK� UHDVRQDEOH� UHTXHVWV� IRU�
LQIRUPDWLRQ��� 53&� �����G�� �IDLOLQJ� WR� UHIXQG� WKH�

XQHDUQHG� SRUWLRQ� RI� D� IHH� XSRQ� WHUPLQDWLRQ� RI�
UHSUHVHQWDWLRQ���DQG�53&�����D���NQRZLQJO��PDNLQJ�D�
IDOVH� VWDWHPHQW� RI� PDWHULDO� IDFW� WR� GLVFLSOLQDU��
DXWKRULWLHV��� � $PDQGD� )LJODQG� UHSUHVHQWHG� WKH� 2$(�
DQG�7KRPDV�$PEURVLR��(VT��UHSUHVHQWHG�5HVSRQGHQW�
RQ�D�PRWLRQ�IRU�GLVFLSOLQH�E��FRQVHQW�JUDQWHG�E��WKH�
'LVFLSOLQDU��5HYLHZ�%RDUG��
�
�DYLG����-RK�VR����5HSULPDQGHG�E��FRQVHQW��RQ�
1RYHPEHU����������BBB�1�-��BBB��IRU�YLRODWLRQ�RI�
53&�����D���SURKLELWHG�EXVLQHVV�WUDQVDFWLRQ�ZLWK�D�
FOLHQW�� �HLJKW� LQVWDQFHV�� VWHPPLQJ� IURP� HQWHULQJ�
LQWR� D� EXVLQHVV� WUDQVDFWLRQ� ZLWKRXW� WKH� UHTXLUHG�
ZULWWHQ�GLVFORVXUHV�DQG�VLJQHG��LQIRUPHG�FRQVHQWV�
IURP� WKH� FOLHQW�� DV�ZHOO� DV� ORDQLQJ�PRQLHV� WR� WKH�
VDPH� FOLHQW� ZLWKRXW� WKH� UHTXLUHG� GLVFORVXUHV� DQG�
FRQVHQWV����RH&KLQ�.LP�UHSUHVHQWHG�WKH�2$(�DQG�
UHVSRQGHQW� ZDV� UHSUHVHQWHG� E�� 0DUVKDOO� %LOGHU��
(VT��

�WHSKH�� 5REHUW� -R�HV� �� 5HSULPDQGHG� RQ�
1RYHPEHU���������������1�-������IRU� YLRODWLQJ�53&�
O����G�� �IDLOLQJ� WR�FRPSO�� ZLWK�WKH�UHFRUGNHHSLQJ�
UHTXLUHPHQWV� RI� 5XOH� ��������� DQG� 53&� ����G��
�HQJDJLQJ� LQ� FRQGXFW� SUHMXGLFLDO� WR� WKH�
DGPLQLVWUDWLRQ� RI� MXVWLFH��� � &ROOHHQ� %XUGHQ�
UHSUHVHQWHG� WKH� 2$(� DQG� 5REHUW� 5DPVH��� (VT��
UHSUHVHQWHG� WKH� UHVSRQGHQW�� � 7KH� UHVSRQGHQW� ZDV�
SUHYLRXVO��GLVFLSOLQHG�� �6XVSHQGHG�IRU�RQH��HDU� LQ�
�������7KLV�PDWWHU�ZDV�GLVFRYHUHG�VROHO��DV�D�UHVXOW�
RI�WKH�7UXVW�2YHUGUDIW�1RWLILFDWLRQ�3URJUDP��
�
�WHYH��-D��-R]�LDN���5HSULPDQGHG�RQ�1RYHPEHU�����
����������1�-������IRU�YLRODWLQJ�53&�����E���IDLOLQJ�
WR�VHW�IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�RI�WKH�OHJDO�
IHH���53&�O���D���HQJDJLQJ�LQ�D�FRQFXUUHQW�FRQIOLFW�
RI� LQWHUHVW��� DQG� 53&� O� ����D�� �HQJDJLQJ� LQ� D�
QHJOLJHQW�PLVDSSURSULDWLRQ�RI�FOLHQW�IXQGV�����&ROOHHQ�
/��%XUGHQ�DSSHDUHG�EHIRUH�WKH�'5%�IRU�WKH�2$(�DQG�
�DU��&��&KLXPHQWR��(VT��DSSHDUHG�IRU�WKH�UHVSRQGHQW��
�
1DELO� 1DGLP� .DVVHP� �� &HQVXUHG� RQ� WZR� FHUWLILHG�
UHFRUGV�RQ�-XQH��������������� �1�-������ ��IRU�YLRODWLQJ�
53&� �����G�� �IDLOXUH� WR� FRPSO�� ZLWK� WKH�
UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI� 5XOH� ��������� 53&�
����E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV�� �WKUHH� LQVWDQFHV��� DQG� 53&� ����G��
�FRQGXFW� SUHMXGLFLDO� WR� WKH� DGPLQLVWUDWLRQ� RI�
MXVWLFH����5�DQ�-��0RULDUW��KDQGOHG�WKH�PDWWHU�IRU�WKH�
2$(�DQG�-RKQ�'��$UVHQHDXOW��(VT��UHSUHVHQWHG�WKH�
UHVSRQGHQW�� 7KH� UHVSRQGHQW� ZDV� SUHYLRXVO��
GLVFLSOLQHG���&HQVXUHG�LQ�������VXVSHQGHG�IRU�WKUHH�
PRQWKV� LQ� ������ DQG� UHSULPDQGHG� LQ� ������ � 7KLV�
PDWWHU� ZDV� GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH�
5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP��
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1DELO�1DGLP�.DVVHP���5HSULPDQGHG�RQ�WZR�FHUWLILHG�
UHFRUGV�RQ�-XQH���������������1�-�������IRU�YLRODWLQJ�
53&������G���IDLOXUH�WR�FRPSO��ZLWK�WKH�UHFRUGNHHSLQJ�
UHTXLUHPHQWV� RI� 5XOH� ��������� 53&� ����E�� �IDLOXUH�
WR� FRRSHUDWH�ZLWK�GLVFLSOLQDU�� DXWKRULWLHV�� �WKUHH�
LQVWDQFHV��� DQG� 53&� ����G�� �FRQGXFW� SUHMXGLFLDO�
WR� WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH����5�DQ�-��0RULDUW��
KDQGOHG� WKH� PDWWHU� IRU� WKH� 2$(� DQG� UHVSRQGHQW�
GHIDXOWHG���7KH�UHVSRQGHQW�ZDV�SUHYLRXVO��GLVFLSOLQHG���
&HQVXUHG� LQ� ������ VXVSHQGHG� IRU� WKUHH� PRQWKV� LQ�
������DQG�FHQVXUHG�LQ�������
�
0LVKD��HH� ��'LVEDUUHG� E�� FRQVHQW� RQ�'HFHPEHU����
����� ����� 1�-�� ���� DIWHU� DFNQRZOHGJLQJ� VKH�
NQRZLQJO�� PLVDSSURSULDWHG� FOLHQW� IXQGV�� � 6DOHHO� 9��
6DEQLV�KDQGOHG�WKH�PDWWHU�IRU� WKH�2$(�DQG�.HYLQ� -��
2¶&RQQRU�� (VT�� UHSUHVHQWHG� WKH� UHVSRQGHQW�� � 7KLV�
PDWWHU�ZDV�GLVFRYHUHG�VROHO��DV� D�UHVXOW�RI� WKH�7UXVW�
2YHUGUDIW�1RWLILFDWLRQ�3URJUDP����
�
5REHUW��DSWDL���HLWH� �� 6XVSHQGHG�IRU� RQH��HDU�RQ�
-XQH�����������HIIHFWLYH�-XO�����������������1�-�������
IROORZLQJ�D�PRWLRQ�IRU�UHFLSURFDO�GLVFLSOLQH�EDVHG�RQ�
PLVFRQGXFW�WKDW��LQ�1HZ�-HUVH���FRQVWLWXWHV�YLRODWLRQV�
RI�53&�����D�� �WKUHH�LQVWDQFHV���JURVV�QHJOHFW���53&�
����E���SDWWHUQ�RI�QHJOHFW����53&������WKUHH�LQVWDQFHV��
�ODFN� RI� GLOLJHQFH��� 53&� ����E�� �IDLOXUH� WR�
FRPPXQLFDWH� ZLWK� FOLHQW��� 53&� ����F�� �IDLOXUH� WR�
H[SODLQ�D�PDWWHU�WR�WKH�H[WHQW�UHDVRQDEO��QHFHVVDU��WR�
SHUPLW� WKH� FOLHQW� WR�PDNH� LQIRUPHG� GHFLVLRQV��� 53&�
����E���IDLOXUH�WR�VHW�IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�
RI� WKH� IHH��� 53&� �����G�� �XSRQ� WHUPLQDWLRQ� RI�
UHSUHVHQWDWLRQ�� IDLOXUH� WR� WDNH� VWHSV� WR� WKH� H[WHQW�
UHDVRQDEO��SUDFWLFDEOH� WR� SURWHFW� D� FOLHQW¶V� LQWHUHVWV��
LQFOXGLQJ�E��UHIXQGLQJ�DQ��XQHDUQHG�OHJDO�IHH���53&�
����D������IDOVH�VWDWHPHQW�RI�PDWHULDO�IDFW�RU� ODZ�WR�D�
WKLUG� SHUVRQ��� 53&� ����D����� �WKUHH� LQVWDQFHV��
�XQDXWKRUL]HG� SUDFWLFH� RI� ODZ��� 53&� ����F�� �WKUHH�
LQVWDQFHV�� �FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG��
GHFHLW��RU�PLVUHSUHVHQWDWLRQ���DQG�53&�����G���FRQGXFW�
SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH�����0LFKDHO�
6�� )RJOHU�� $VVLVWDQW� 'HSXW�� (WKLFV� &RXQVHO�
UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�ZDV�SUR�VH����
�

-DPHV�5�� �LVD���&HQVXUHG� RQ�-XQH����� ����� �����
1�-�� ����� IRU� YLRODWLQJ�53&� ����E�� �IDLOLQJ� WR� VHW�
IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�RI�WKH�OHJDO�IHH���
53&� ����E�� �WZR� LQVWDQFHV� �IDLOLQJ� WR� FRRSHUDWH�
ZLWK� GLVFLSOLQDU�� DXWKRULWLHV��� DQG� 53&� �����G��
�IDLOLQJ� WR� SURWHFW� D� FOLHQW�V� LQWHUHVWV� XSRQ�
WHUPLQDWLRQ�RI�WKH�UHSUHVHQWDWLRQ��LQ�WZR�VHSDUDWH�
PDWWHUV�� �0RQLTXH�'��0RUHLUD�DSSHDUHG�EHIRUH� WKH�
'5%�RQ�EHKDOI�RI�WKH�'LVWULFW�9,�(WKLFV�&RPPLWWHH�
DQG� 3HWHU� 5�� :LOOLV�� (VT�� DSSHDUHG� RQ� EHKDOI� RI�

UHVSRQGHQW�� � 7KH� UHVSRQGHQW� ZDV� SUHYLRXVO��
GLVFLSOLQHG�� � $GPRQLVKHG� LQ������ VXVSHQGHG� IRU�
WKUHH� PRQWKV� LQ� ������ VXVSHQGHG� IRU� RQH� �HDU� LQ�
������ VXVSHQGHG� IRU� VL[� PRQWKV� LQ� ������ DQG�
FHQVXUHG�LQ�������
�

-DPHV�5���LVD���'LVEDUUHG�E��FRQVHQW�RQ�2FWREHU����
������ �����1�-�� ����� DIWHU� DFNQRZOHGJLQJ� WKDW� WKH�
2$(¶V� DOOHJDWLRQV� WKDW� KH� NQRZLQJO��
PLVDSSURSULDWHG�FOLHQW�WUXVW�IXQGV�ZHUH�WUXH��DQG�WKDW�
LI�KH�ZHQW� WR�D�KHDULQJ�RQ� WKH�PDWWHU��KH�FRXOG�QRW�
VXFFHVVIXOO�� GHIHQG� KLPVHOI� DJDLQVW� WKRVH�
FKDUJHV���'DUUHOO�0��)HOVHQVWHLQ�UHSUHVHQWHG�WKH�2$(�
DQG�-RKQ�&��:KLSSOH��(VT�� UHSUHVHQWHG� UHVSRQGHQW��
7KH� UHVSRQGHQW� ZDV� SUHYLRXVO�� GLVFLSOLQHG���
$GPRQLVKHG�LQ�������VXVSHQGHG�IRU�WKUHH�PRQWKV�LQ�
������VXVSHQGHG�IRU�RQH��HDU�LQ�������VXVSHQGHG�IRU�
VL[� PRQWKV� LQ� ������ FHQVXUHG� LQ� ������ DQG�
WHPSRUDULO��VXVSHQGHG�DQG�FHQVXUHG�LQ�������
�
�RXJODV�0���R�J� ��'LVEDUUHG� RQ�2FWREHU� ���������
����� 1�-�� ����� IROORZLQJ� KLV� JXLOW�� SOHD� DQG�
FRQYLFWLRQ��LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�
'LVWULFW�RI�1HZ�-HUVH���IRU�RQH�FRXQW�RI�IHGHUDO�LQFRPH�
WD[�HYDVLRQ��LQ�YLRODWLRQ�RI����8�6�&���������FRQGXFW�
WKDW�YLRODWHV�53&�����E���FRPPLVVLRQ�RI�D�FULPLQDO�DFW�
WKDW� UHIOHFWV� DGYHUVHO�� RQ� D� ODZ�HU¶V� KRQHVW���
WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU� LQ� RWKHU�
UHVSHFWV��� �LOODU�� �RUWRQ� UHSUHVHQWHG� WKH� 2$(� RQ� D�
PRWLRQ�IRU�ILQDO�GLVFLSOLQH�DQG�0LFKDHO�/��7HVWD��(VT��
UHSUHVHQWHG�5HVSRQGHQW�� 5HVSRQGHQW�ZDV� SUHYLRXVO��
GLVFLSOLQHG���5HSULPDQGHG�LQ���������
�
�RXJODV�0���R�J���'LVEDUUHG�E��FRQVHQW�RQ�2FWREHU�
��������� �����1�-�� ����� IRU�YLRODWLQJ�53&�����D�����
�NQRZLQJO��PDNH�D�IDOVH�VWDWHPHQW�RI�PDWHULDO�IDFW�WR�
D� WULEXQDO��� 53&� ����E�� �DVVLVW� D� ZLWQHVV� WR� WHVWLI��
IDOVHO���� 53&� ����D�� �NQRZLQJO�� PDNH� D� IDOVH�
VWDWHPHQW� RI� PDWHULDO� IDFW� LQ� FRQQHFWLRQ� ZLWK� D�
GLVFLSOLQDU��PDWWHU��� 53&�����E�� �FRPPLW� D� FULPLQDO�
DFW� WKDW� UHIOHFWV� DGYHUVHO�� RQ� WKH� ODZ�HU¶V� KRQHVW���
WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU� LQ� RWKHU�
UHVSHFWV��� 53&� ����F�� �HQJDJH� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW�� RU� PLVUHSUHVHQWDWLRQ��� DQG�
53&�����G���HQJDJH�LQ�FRQGXFW�WKDW�LV�SUHMXGLFLDO�WR�WKH�
DGPLQLVWUDWLRQ� RI� MXVWLFH��� 5�DQ� -�� 0RULDUW��
UHSUHVHQWHG� WKH� 2$(� DQG� 0LFKDHO� /�� 7HVWD�� (VT��
UHSUHVHQWHG� WKH� UHVSRQGHQW�� � 5HVSRQGHQW� ZDV�
SUHYLRXVO��GLVFLSOLQHG���5HSULPDQGHG�LQ�������
�
�LOOLDP� ��� ���FK� �� 6XVSHQGHG� IRU� ���PRQWKV� RQ�
)HEUXDU���������������1�-�����IROORZLQJ�D�FRQYLFWLRQ�
LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &KHVWHU� &RXQW���
3HQQV�OYDQLD�RI�RQH�FRXQW�RI�VWDONLQJ��FRQWUDU��WR����
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3D�&�6�$�� �� �������D������ FRQGXFW� YLRODWLQJ� 53&�
����E�� �FRPPLVVLRQ� RI� D� FULPLQDO� DFW� WKDW� UHIOHFWV�
DGYHUVHO��RQ�WKH�ODZ�HU¶V�KRQHVW���WUXVWZRUWKLQHVV��RU�
ILWQHVV�DV�D�ODZ�HU�LQ�RWKHU�UHVSHFWV��� �'HSXW��(WKLFV�
&RXQVHO� �LOODU�� �RUWRQ� UHSUHVHQWHG� WKH� 2$(� RQ� D�
PRWLRQ�IRU�ILQDO�GLVFLSOLQH�DQG�UHVSRQGHQW�ZDV�SUR�VH����
�
(G�������0DFHOXV���'LVEDUUHG�RQ�0D����������������
1�-�� ����� IRU� YLRODWLQJ� 53&� �����D�� �NQRZLQJ�
PLVDSSURSULDWLRQ�RI�FOLHQW�IXQGV��DQG�WKH�SULQFLSOHV�RI�
,Q� UH� :LOVRQ�� ��� 1�-�� ���� ������� DQG� ,Q� UH�
�ROOHQGRQQHU�� ���� 1�-�� ��� �������� 53&� �����E��
�IDLOXUH�WR�SURPSWO��GHOLYHU�IXQGV�WR�D�WKLUG�SDUW����DQG�
53&� ����F�� �HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW���IUDXG��GHFHLW��RU�PLVUHSUHVHQWDWLRQ����5�DQ�
-��0RULDUW��DSSHDUHG�EHIRUH�WKH�6XSUHPH�&RXUW�IRU�WKH�
2$(�DQG��HUDOG�0LOOHU��(VT��UHSUHVHQWHG�UHVSRQGHQW��
�
�L�FH�W�1��0DFUL���$GPRQLVKHG�RQ�-DQXDU�����������
�BBB1�-�BBB�� IRU� YLRODWLQJ� 53&� DOYDUH]����F��
�NQRZLQJO��GLVREH�LQJ�DQ�REOLJDWLRQ�XQGHU� WKH� UXOHV�
RI� D� WULEXQDO�� DQG�53&�����G�� �HQJDJLQJ� LQ� FRQGXFW�
SUHMXGLFLDO� WR� WKH�DGPLQLVWUDWLRQ�RI� MXVWLFH���$PDQGD�
)LJODQG�UHSUHVHQWHG�WKH�2$(�DQG�-RKQ�0��,DFLRIDQR��
(VT�� UHSUHVHQWHG� WKH� UHVSRQGHQW� RQ� D� GLVFLSOLQDU��
VWLSXODWLRQ�EHIRUH�WKH�'5%���

.KDOHG� 0DGL�� �� $GPRQLVKHG� RQ� 0D�� ���� �����
�8�U���U�����IRU�YLRODWLRQ�RI�53&�����E���FRPPLWWLQJ�
D�FULPLQDO� DFW� WKDW� UHIOHFWV�DGYHUVHO��RQ� WKH�ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU����
&ROOHHQ�/��%XUGHQ�DSSHDUHG�EHIRUH� WKH�'5%�IRU� WKH�
2$(� DQG� 5REHUW� 5DPVH��� (VT�� DSSHDUHG� IRU� WKH�
UHVSRQGHQW��
�
�KULVWRSKHU� 0LFKDHO� 0D�JD�HOOR� �� 1R�
DGGLWLRQDO�GLVFLSOLQH��HIIHFWLYH�$SULO���������������
1�-�������IRU�YLRODWLQJ�53&�����D���JURVV�QHJOHFW���
53&������ODFN�RI�GLOLJHQFH���53&�����E���IDLOXUH�WR�
FRPPXQLFDWH�ZLWK�FOLHQW���DQG�53&�����F��FRQGXFW�
LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW� RU�
PLVUHSUHVHQWDWLRQ��DV�WKH�WLPLQJ�RI�WKH�PLVFRQGXFW�
RYHUODSSHG�WKH�SULRU�LPSRVHG�GLVFLSOLQH���9LFWRULD�
5DQG�UHSUHVHQWHG�WKH�'LVWULFW�,9�(WKLFV�&RPPLWWHH�
DQG� UHVSRQGHQW� ZDV� SUR� VH�� � 5HVSRQGHQW� KDV� D�
GLVFLSOLQDU��KLVWRU��� �&HQVXUH�LQ�������6L[�PRQWK�
VXVSHQVLRQ�LQ�������2QH��HDU�VXVSHQVLRQ�LQ�������
�
�KULVWRSKHU� 0LFKDHO� 0D�JD�HOOR� �� 'LVEDUUHG� RQ�
2FWREHU���������� �����1�-������� IRU�YLRODWLQJ�53&�
� ���D�� �JURVV� QHJOHFW�� �IRXU� LQVWDQFHV��� 53&� ����
�ODFN� RI� GLOLJHQFH�� �WZR� LQVWDQFHV��� 53&� ����E��
�IDLOXUH� WR� FRPPXQLFDWH� ZLWK� D� FOLHQW�� �WKUHH�
LQVWDQFHV���53&�����F���IDLOXUH�WR�H[SODLQ�D�PDWWHU�WR�

WKH�H[WHQW�UHDVRQDEO��QHFHVVDU��WR�SHUPLW�WKH�FOLHQW�
WR� PDNH� LQIRUPHG� GHFLVLRQV� DERXW� WKH�
UHSUHVHQWDWLRQ�� �WZR� LQVWDQFHV��� 53&� �����G��
�IDLOXUH�WR�UHWXUQ�WKH�FOLHQW�V�ILOH�XSRQ�WHUPLQDWLRQ�RI�
WKH�UHSUHVHQWDWLRQ���53&�����E���IDLOXUH�WR�FRRSHUDWH�
ZLWK� GLVFLSOLQDU�� DXWKRULWLHV�� �VL[� LQVWDQFHV��� DQG�
53&� ����F�� �FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG��
GHFHLW� RU� PLVUHSUHVHQWDWLRQ�� �IRXU� LQVWDQFHV����
5DFKDHO�/HDK�:HHNV�DSSHDUHG�IRU� WKH�2$(�EHIRUH�
WKH�6XSUHPH�&RXUW�RQ�WKH�RUGHU�WR�VKRZ�FDXVH���7KH�
UHVSRQGHQW�ZDV�SUHYLRXVO��GLVFLSOLQHG���&HQVXUHG�LQ�
������ VXVSHQGHG� IRU� VL[� PRQWKV� LQ� ������ DQG�
VXVSHQGHG�IRU�RQH��HDU�LQ�������
�
-RK��0�� 0DYURXGLV� �� 6XVSHQGHG� IRU� RQH� �HDU� RQ�
-XQH� ��� ����� ����� 1�-�� ����� IRU� YLRODWLQJ� 53&�
����D������PDNLQJ�D�IDOVH�VWDWHPHQW�RI�PDWHULDO�IDFW�WR�
D� WULEXQDO��� 53&� ����F�� �NQRZLQJO�� GLVREH�LQJ� DQ�
REOLJDWLRQ�XQGHU� WKH� UXOHV�RI�D� WULEXQDO���53&�����D��
�PDNLQJ� D� IDOVH� VWDWHPHQW� RI� PDWHULDO� IDFW� LQ� D�
GLVFLSOLQDU�� PDWWHU��� 53&� ����E�� �FRPPLWWLQJ� D�
FULPLQDO� DFW� WKDW� UHIOHFWV� DGYHUVHO�� RQ� WKH� ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV�RU�ILWQHVV�DV� D� ODZ�HU�� �WZR�
LQVWDQFHV���53&�����F���HQJDJLQJ�LQ�FRQGXFW�LQYROYLQJ�
GLVKRQHVW��� IUDXG��GHFHLW�RU�PLVUHSUHVHQWDWLRQ���WKUHH�
LQVWDQFHV��� DQG� 53&� ����G�� �HQJDJLQJ� LQ� FRQGXFW�
SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH���7LPRWK��-��
0F1DPDUD� UHSUHVHQWHG� WKH� 2$(� DQG� 0LFKDHO� '��
&DPDULQRV��(VT��UHSUHVHQWHG�5HVSRQGHQW����
�
-RK��0��0DYURXGLV���$GPRQLVKHG�E��FRQVHQW�RQ�
'HFHPEHU� ���� ����� ����� 1�-�� ����� IRU� YLRODWLQJ�
53&������G���IDLOXUH�WR�FRPSO��ZLWK�WKH�UHFRUGNHHSLQJ�
SURYLVLRQV� RI� 5XOH� ��������� 'LDQH� 0�� �DQGDFK�
UHSUHVHQWHG� WKH�2$(� DQG� UHVSRQGHQW�ZDV� SUR� VH���
7KH� UHVSRQGHQW� ZDV� SUHYLRXVO�� GLVFLSOLQHG���
6XVSHQGHG� IRU� RQH� �HDU� LQ� ������ 7KLV�PDWWHU�ZDV�
GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH� 7UXVW� 2YHUGUDIW�
1RWLILFDWLRQ�3URJUDP��
�
0LFKDHO� 0DUWL�� 0F�R��HOO� �� $GPRQLVKHG� RQ�
2FWREHU���������� �����1�-������� IRU�YLRODWLQJ�53&�
����E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV�� �WZR� LQVWDQFHV��� � 0LFKDHO� 1RULHJD�
KDQGOHG�WKH�PDWWHU�IRU�'LVWULFW�;,,�DQG�UHVSRQGHQW�
ZDV�SUR�VH��
�
�R�DOG�0��0F�XJK���5HSULPDQGHG�RQ�-DQXDU������
����� �BBB1�-�BBB�� RQ� D� GLVFLSOLQDU�� VWLSXODWLRQ� IRU�
YLRODWLQJ�53&�����D������PDNLQJ�D�IDOVH�VWDWHPHQW�RI�
PDWHULDO� IDFW� WR� D� WULEXQDO��� 53&� ����F�� �NQRZLQJO��
GLVREH�LQJ�DQ�REOLJDWLRQ�XQGHU�WKH�UXOHV�RI�D�WULEXQDO���
53&�����D�� �NQRZLQJO��PDNLQJ� D� IDOVH� VWDWHPHQW� RI�
PDWHULDO� IDFW� WR� GLVFLSOLQDU�� DXWKRULWLHV��� 53&�����F��
�HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG��
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GHFHLW�� RU� PLVUHSUHVHQWDWLRQ�� DQG� 53&� ����G��
�HQJDJLQJ�LQ�FRQGXFW�SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�
RI�MXVWLFH���$PDQGD�)LJODQG�UHSUHVHQWHG�WKH�2$(�DQG�
-XVWLQ�3��:DOGHU��(VT��UHSUHVHQWHG�WKH�UHVSRQGHQW���
�
7LPRWK�� -RVHSK� 0F,O�DL�� �� 6XVSHQGHG� IRU� RQH�
PRQWK� RQ� -XO�� ���� ������ HIIHFWLYH� $XJXVW� ���� �����
�����1�-������� IRU� YLRODWLQJ� 53&� ���� �HQJDJLQJ� LQ�
IULYRORXV� OLWLJDWLRQ��� 53&� ����F�� �HQJDJLQJ� LQ�
FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW�� RU�
PLVUHSUHVHQWDWLRQ��� DQG� 53&� ����G�� �HQJDJLQJ� LQ�
FRQGXFW�SUHMXGLFLDO�WR�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��
�WKUHH�LQVWDQFHV����$PDQGD�)LJODQG�UHSUHVHQWHG�WKH�
2$(� DQG� 5REHUW� 5DPVH��� (VT�� UHSUHVHQWHG� WKH�
UHVSRQGHQW����
�
�ULD��0��0LUD�GD���5HSULPDQGHG�RQ�6HSWHPEHU�����
����� ����� 1�-�� ����� IRU� YLRODWLQJ� 53&� �����D��
�QHJOLJHQW� PLVDSSURSULDWLRQ�RI� FOLHQW� IXQGV��� DQG�
53&� �����G���IDLOLQJ� WR�PDLQWDLQ� ILQDQFLDO� UHFRUGV�
UHTXLUHG� E��5XOH� ����������&KULVWRSKHU�:���RRGZLQ�
UHSUHVHQWHG� WKH� 2$(� DQG� 6FRWW� %�� 3LHNDUVN��� (VT��
UHSUHVHQWHG�WKH�UHVSRQGHQW����
��
0LOH�D� 0ODGH�RYLFK� �� 6XVSHQGHG� IRU� RQH� �HDU� RQ�
-XQH�����������HIIHFWLYH�-XO�����������������1�-�������
IROORZLQJ� KHU� FRQYLFWLRQV� LQ� WKH� &RXUW� RI� &RPPRQ�
3OHDV�RI�3KLODGHOSKLD�&RXQW���3HQQV�OYDQLD��IRU�ILUVW�
GHJUHH�PLVGHPHDQRU�WHUURULVWLF�WKUHDWV��LQ�YLRODWLRQ�RI�
��� 3D�� &�6�� �� �����D������ DQG� WKLUG�GHJUHH�
PLVGHPHDQRU�KDUDVVPHQW��LQ�YLRODWLRQ�RI����3D��&�6����
�����D������DQG�IRU�YLRODWLQJ�53&�����E���FRPPLWWLQJ�
D�FULPLQDO� DFW� WKDW� UHIOHFWV�DGYHUVHO��RQ� WKH�ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU����
0LFKDHO�6��)RJOHU��$VVLVWDQW�'HSXW��(WKLFV�&RXQVHO��
UHSUHVHQWHG�WKH�2$(�RQ�D�PRWLRQ�IRU�ILQDO�GLVFLSOLQH�
DQG�UHVSRQGHQW�ZDV�SUR�VH����
�
�LOOLDP� 3�� 0X�GD�� ��� &HQVXUHG� RQ� 'HFHPEHU� ���
�����������1�-������IRU�YLRODWLQJ�53&������HQJDJLQJ�LQ�
IULYRORXV� OLWLJDWLRQ��� 53&� ����D����� �PDNLQJ� D� IDOVH�
VWDWHPHQW� RI� PDWHULDO� IDFW� WR� D� WULEXQDO�� �WKUHH�
LQVWDQFHV��� 53&� ����D�� �YLRODWLQJ� RU� DWWHPSWLQJ� WR�
YLRODWH�WKH�5XOHV�RI�3URIHVVLRQDO�&RQGXFW���53&�����F��
�HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG��
GHFHLW� RU� PLVUHSUHVHQWDWLRQ�� �WKUHH� LQVWDQFHV��� DQG�
53&� ����G�� �HQJDJLQJ� LQ� FRQGXFW� SUHMXGLFLDO� WR� WKH�
DGPLQLVWUDWLRQ� RI� MXVWLFH��� � $PDQGD� )LJODQG�
UHSUHVHQWHG� WKH� 2$(� DQG� -RKQ� &�� :KLSSOH�� (VT��
UHSUHVHQWHG�UHVSRQGHQW����
�
���5�D��1XVVH����&HQVXUHG�RQ�-DQXDU�����������
�BBB1�-�BBB��IRU�YLRODWLRQV�RI�53&�����E���IDLOXUH�
WR� FRPSO��ZLWK� D� FOLHQW¶V� UHDVRQDEOH� UHTXHVWV� IRU�
LQIRUPDWLRQ��DQG� 53&�����E��IDLOXUH� WR�FRRSHUDWH�

ZLWK� GLVFLSOLQDU�� DXWKRULWLHV��� � 0DWWKHZ� �LQGHOH�
UHSUHVHQWHG�'LVWULFW�,9�DQG�UHVSRQGHQW�ZDV�SUR�VH��
5HVSRQGHQW�KDV�D�GLVFLSOLQDU��KLVWRU����5HSULPDQG�
LQ������DQG�FHQVXUHG�LQ�������
�
�HRUJH� 1�� 3DSSDV� �� 5HSULPDQGHG� RQ� -DQXDU�� ����
�����������1�-��������IRU�YLRODWLQJ�53&�����E���IDLOXUH�WR�
FRRSHUDWH� ZLWK� GLVFLSOLQDU�� DXWKRULWLHV��� � �LOODU��
�RUWRQ�UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�ZDV�SUR�
VH�� 5HVSRQGHQW� ZDV� SUHYLRXVO�� GLVFLSOLQHG��
5HSULPDQGHG�LQ�������
�
(GH��(��3L�NDV���6XVSHQGHG�IRU�VL[�PRQWKV�RQ�-XO��
����������UHWURDFWLYH�WR�0D�����������������1�-�������
IRU� YLRODWLQJ� 53&�����D����� �DVVLVWLQJ� DQRWKHU� LQ� WKH�
XQDXWKRUL]HG�SUDFWLFH�RI�ODZ��DQG�53&�����D���IDLOLQJ�
WR�UHSRUW�DQRWKHU�ODZ�HU¶V�53&�YLRODWLRQV�WKDW�UDLVH�D�
VXEVWDQWLDO� TXHVWLRQ� DV� WR� WKDW� ODZ�HU¶V� KRQHVW���
WUXVWZRUWKLQHVV�� RU� ILWQHVV��� � 0LFKDHO� 6�� )RJOHU�
UHSUHVHQWHG� WKH� 2$(� RQ� D� PRWLRQ� IRU� UHFLSURFDO�
GLVFLSOLQH� DQG�.LP�'��5LQJOHU��(VT�� UHSUHVHQWHG� WKH�
UHVSRQGHQW��
��
5REHUW�$UWKXU�3ODJPD�����6XVSHQGHG�IRU�RQH��HDU�
RQ� -XQH� ���� ����� HIIHFWLYH� -XO�� ���� ����� ����� 1�-��
�����EDVHG� RQ� GLVFLSOLQH� LPSRVHG� LQ� WKH� 6WDWH� RI�
$UL]RQD� IRU� XQHWKLFDO� FRQGXFW� WKDW� LQ�1HZ�-HUVH��
FRQVWLWXWHV�YLRODWLRQV�RI�53&���O�D���PDNLQJ�D�IDOVH�
VWDWHPHQW� RI� PDWHULDO� IDFW� LQ� D� EDU� DGPLVVLRQ�
DSSOLFDWLRQ��� DQG� 53&� ����F�� �FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW�� RU� PLVUHSUHVHQWDWLRQ����
�LOODU���RUWRQ�UHSUHVHQWHG�WKH�2$(�RQ�D�PRWLRQ�IRU�
UHFLSURFDO�GLVFLSOLQH�DQG�UHVSRQGHQW�ZDV�SUR�VH��
�
0HU�O�0��3ROFDUL� ��5HSULPDQGHG�RQ�2FWREHU����������
�� � � � 1�-�� ����� IRU� YLRODWLRQV� RI� 53&� �����D��
�FRPPLQJOLQJ��� 53&� �����E�� �IDLOXUH� WR� SURPSWO��
GHOLYHU�IXQGV�EHORQJLQJ�WR�D�FOLHQW���DQG�53&������G��
�IDLOXUH� WR� FRPSO�� ZLWK� WKH� UHFRUGNHHSLQJ�
UHTXLUHPHQWV� RI� 5XOH� ��������� &ROOHHQ� /�� %XUGHQ�
UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�ZDV�UHSUHVHQWHG�
E��5REHUW�5DPVH���(VT��7KLV�PDWWHU�ZDV�GLVFRYHUHG�
VROHO�� DV� D� UHVXOW� RI� WKH� 5DQGRP�$XGLW�&RPSOLDQFH�
3URJUDP��
�
0DWWKH�����5DVPXVVH����'LVEDUUHG�RQ�-XQH���������
����� 1�-�� ����� IRU� YLRODWLQJ� 53&� ���� �ODFNLQJ�
GLOLJHQFH���53&�����E�� �WZR� LQVWDQFHV� ��� IDLOLQJ� WR�
NHHS�D�FOLHQW�UHDVRQDEO��LQIRUPHG�DERXW�WKH� VWDWXV�
RI�D�PDWWHU�DQG�WR�FRPSO��ZLWK�UHDVRQDEOH�UHTXHVWV�
IRU� LQIRUPDWLRQ��� 53&� �����D�� �WZR� LQVWDQFHV� ��
IDLOLQJ�WR�VDIHJXDUG�FOLHQW�IXQGV��DQG�WKH�SULQFLSOHV�
RI�,Q�UH�:LOVRQ�����1�-��������������WZR�LQVWDQFHV���
NQRZLQJ�PLVDSSURSULDWLRQ�RI�FOLHQW� IXQGV��� DQG� ,Q�
UH��ROOHQGRQQHU������1�-�������������WZR�LQVWDQFHV�
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���NQRZLQJ�PLVDSSURSULDWLRQ�RI�HVFURZ�IXQGV���53&�
�����E���WZR�LQVWDQFHV����IDLOLQJ�WR�SURPSWO��GHOLYHU�
IXQGV�WR�FOLHQW���53&������F���IDLOLQJ�WR�SURYLGH�DQ�
DFFRXQWLQJ� WR� D� FOLHQW� ZKHQ� VHSDUDWLQJ� IXQGV� LQ�
ZKLFK� ERWK� WKH� FOLHQW� DQG� WKH� DWWRUQH�� FODLP�
LQWHUHVWV���53&������G���IDLOLQJ�WR�FRPSO��ZLWK�WKH�
UHFRUGNHHSLQJ� UHTXLUHPHQWV�RI�5XOH�����������53&�
����D���WZR�LQVWDQFHV����PDNLQJ�D�IDOVH�VWDWHPHQW�RI�
PDWHULDO� IDFW� LQ�D� GLVFLSOLQDU�� PDWWHU���53&���O�E��
�WZR� LQVWDQFHV� ��� IDLOLQJ� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU�� DXWKRULWLHV��� DQG� 53&� ����F�� �WZR�
LQVWDQFHV� ��� HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ�
GLVKRQHVW��� IUDXG�� GHFHLW�� RU� PLVUHSUHVHQWDWLRQ����
5�DQ� -�� 0RULDUW�� DSSHDUHG� EHIRUH� WKH� 6XSUHPH�
&RXUW�IRU�WKH�2$(�DQG�UHVSRQGHQW�ZDV�SUR�VH��
7KLV�PDWWHU�ZDV�GLVFRYHUHG�VROHO��DV�D�UHVXOW�RI�WKH�
5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP��
�
5LFKDUG� �R��HOO� 5REL�VR�� � � 5HSULPDQGHG�RQ�D�
FHUWLILHG�UHFRUG�RQ�0DUFK���������������1�-�������IRU�
YLRODWLQJ�53&�����D���JURVV�QHJOHFW���53&������ODFN�RI�
GLOLJHQFH���53&�����D���IDLOXUH�WR�LQIRUP�D�SURVSHFWLYH�
FOLHQW� RI� KRZ�� ZKHQ�� DQG� ZKHUH� WKH� FOLHQW� PD��
FRPPXQLFDWH�ZLWK�WKH�DWWRUQH����53&�����F���IDLOXUH�WR�
H[SODLQ�D�PDWWHU�WR�WKH�H[WHQW�UHDVRQDEO��QHFHVVDU��WR�
SHUPLW� WKH� FOLHQW� WR� PDNH� LQIRUPHG� GHFLVLRQV��� DQG�
53&� ��O�E���IDLOXUH� WR� FRRSHUDWH� ZLWK� GLVFLSOLQDU��
DXWKRULWLHV����5HEHFFD����(VPL�UHSUHVHQWHG�WKH�'LVWULFW�
,,,%�(WKLFV�&RPPLWWHH�DQG�UHVSRQGHQW�ZDV�SUR�VH��
�
.H��HWK� -DPHV� 5RVHOOL�L� �� &HQVXUHG� RQ� 0D�� ����
����������1�-�����IRU�YLRODWLQJ�53&�����F���NQRZLQJO��
GLVREH�LQJ�DQ�REOLJDWLRQ�XQGHU�WKH�UXOHV�RI�D�WULEXQDO���
DQG�53&�����G�� �HQJDJLQJ� LQ�FRQGXFW�SUHMXGLFLDO� WR�
WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH����5REHUW�&OHPHQW�3DSD�
KDQGOHG� WKH� PDWWHU� IRU� WKH� 'LVWULFW� ;,� (WKLFV�
&RPPLWWHH�DQG�,VDEHO�.��0F�LQW��DSSHDUHG�EHIRUH�WKH�
'5%�DQG�WKH�6XSUHPH�&RXUW�RQ�EHKDOI�RI�WKH�2$(�RQ�
DSSHDO� RI� WKH�GLVPLVVDO� RI� WKH�PDWWHU� E�� WKH� KHDULQJ�
SDQHO���
�
0LFKDHO� $�� 5R�HN� �� 6XVSHQGHG� IRU� WZR� �HDUV� RQ�
)HEUXDU�����������HIIHFWLYH�0DUFK���������������1�-��
��� IROORZLQJ�KLV�FRQYLFWLRQ� LQ� WKH�6XSHULRU�&RXUW�RI�
1HZ�-HUVH���WR�WZR�FRXQWV�RI�WKLUG�GHJUHH�SRVVHVVLRQ�
RI� D� FRQWUROOHG� GDQJHURXV� VXEVWDQFH� �&'6��� LQ�
YLRODWLRQ�RI�1�-�6�$��&�������D������FRQGXFW�YLRODWLQJ�
53&�����E���FRPPLVVLRQ�RI�D�FULPLQDO�DFW�WKDW�UHIOHFWV�
DGYHUVHO��RQ�WKH�ODZ�HU¶V�KRQHVW���WUXVWZRUWKLQHVV��RU�
ILWQHVV�DV�D� ODZ�HU��� �'HSXW��(WKLFV�&RXQVHO��LOODU��
�RUWRQ� UHSUHVHQWHG� WKH� 2$(� RQ� D� PRWLRQ� IRU� ILQDO�
GLVFLSOLQH�DQG�0LFKDHO�3��$PEURVLR��(VT��UHSUHVHQWHG�
UHVSRQGHQW�� �5HVSRQGHQW�ZDV�SUHYLRXVO��GLVFLSOLQHG��
6XVSHQGHG�IRU�RQH��HDU�LQ�������
�

�DUU�O�0���DX�GHUV���6XVSHQGHG�IRU�VL[�PRQWKV�RQ�
0D������������HIIHFWLYH�-XQH����������������1�-������
IRU�YLRODWLQJ�53&������ODFN�RI�GLOLJHQFH���53&������G��
�IDLOXUH� WR� UHIXQG� WKH� XQHDUQHG� SRUWLRQ� RI� WKH� IHH�
XSRQ� WHUPLQDWLRQ� RI� UHSUHVHQWDWLRQ��� 53&� ����E��
�FRPPLWWLQJ�D�FULPLQDO�DFW�WKDW�UHIOHFWV�DGYHUVHO��RQ�
WKH�ODZ�HU�V�KRQHVW���WUXVWZRUWKLQHVV��RU�ILWQHVV�DV�D�
ODZ�HU��� DQG� 53&� ����F�� �HQJDJLQJ� LQ� FRQGXFW�
LQYROYLQJ�� GLVKRQHVW��� IUDXG�� GHFHLW�� RU�
PLVUHSUHVHQWDWLRQ����&ROOHHQ�/��%XUGHQ�UHSUHVHQWHG�
WKH� 2$(� DQG� UHVSRQGHQW� ZDV� SUR� VH�� � 7KH�
UHVSRQGHQW�ZDV�SUHYLRXVO�� GLVFLSOLQHG�� 6XVSHQGHG�
IRU�WKUHH�PRQWKV�LQ�������DQG�UHSULPDQGHG�LQ���������
�
�WHYH������FKHIHUV���&HQVXUHG�RQ�-XQH���������������
1�-�� ����� IRU� YLRODWLQJ� 53&� ����D�� �FRQIOLFW� RI�
LQWHUHVW�� DIWHU� HQJDJLQJ� LQ� DQ� LPSURSHU� EXVLQHVV�
WUDQVDFWLRQ� ZLWK� D� FOLHQW�� � &ROOHHQ� /�� %XUGHQ�
UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�ZDV�SUR�VH����
�
�DYLG� 0�� �FKODFKWHU� �� 5HSULPDQGHG� RQ� -XQH� ����
�����������1�-�������IRU�YLRODWLQJ�53&������G���IDLOXUH�
WR� FRPSO��ZLWK� UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI�5XOH�
��������� DQG� 53&� ����E�� �IDLOXUH� WR� FRRSHUDWH� ZLWK�
GLVFLSOLQDU�� DXWKRULWLHV��� � 2Q� WKH� VDPH� GDWH� LQ� D�
VHSDUDWH�PDWWHU��WKH�UHVSRQGHQW�UHFHLYHG�D�WKUHH�PRQWK�
VXVSHQVLRQ��HIIHFWLYH�-XO��������������$VVLVWDQW�(WKLFV�
&RXQVHO�'DUUHOO�0��)HOVHQVWHLQ�UHSUHVHQWHG�WKH�2$(�
DQG�-RVHSK�0��7RPDLQR��(VT��UHSUHVHQWHG�UHVSRQGHQW��
�
�D�UH�FH���� �FK�DUW]���&HQVXUHG�RQ�'HFHPEHU� ���
�����������1�-������IRU�YLRODWLQJ�53&������E���IDLOLQJ�
WR�SURPSWO��GHOLYHU� IXQGV� WR�D�WKLUG�SDUW����DQG�53&�
����D��� �E��� DQG� �F�� �IDLOLQJ� WR� VXSHUYLVH� QRQODZ�HU�
VWDII��� � 7LPRWK�� -��0F1DPDUD� UHSUHVHQWHG� WKH� 2$(�
DQG�.HYLQ����0DULQR��(VT��UHSUHVHQWHG�UHVSRQGHQW�RQ�
D� PRWLRQ� IRU� GLVFLSOLQH� E�� FRQVHQW� JUDQWHG� E�� WKH�
'LVFLSOLQDU��5HYLHZ�%RDUG��
�
-XVWL���FRWW���&HQVXUHG�RQ�0D������������BBB�1�-��
BBB�� IRU� YLRODWLQJ� 53&� ����D�� �PDNLQJ� D� IDOVH�
VWDWHPHQW�RI�PDWHULDO�IDFW�WR�GLVFLSOLQDU��DXWKRULWLHV���
53&� ����E�� �FRPPLWWLQJ� D� FULPLQDO� DFW� WKDW� UHIOHFWV�
DGYHUVHO�� RQ� D� ODZ�HU¶V� KRQHVW��� WUXVWZRUWKLQHVV�� RU�
ILWQHVV�DV�D�ODZ�HU�LQ�RWKHU�UHVSHFWV���DQG�53&�����F��
�FRQGXFW� LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW� RU�
PLVUHSUHVHQWDWLRQ�� ZKHQ� UHVSRQGHQW� XVHG� VRIWZDUH��
ZKLFK� KH� KDG� GRZQORDGHG� WR� KLV� IRUPHU� ILUP¶V�
FRPSXWHU�ZLWKRXW�WKH�ILUP¶V�NQRZOHGJH��WR�DFFHVV�KLV�
IRUPHU� ILUP¶V� FRPSXWHU� V�VWHP� SRVW�WHUPLQDWLRQ�
PXOWLSOH� WLPHV�� ��RH&KLQ�.LP� UHSUHVHQWHG� WKH�2$(�
DQG�0DUF�'���DUILQNOH��(VT��UHSUHVHQWHG�UHVSRQGHQW��
�
-DPL� �HJRWD� �� 5HSULPDQGHG� RQ� -DQXDU�� ���� �����
�BBB1�-�BBB�� EDVHG� RQ� GLVFLSOLQH� LPSRVHG� LQ� WKH�
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&RPPRQZHDOWK� RI� 3HQQV�OYDQLD� IRU� XQHWKLFDO�
FRQGXFW� WKDW� LQ� 1HZ� -HUVH�� LV�LQ� YLRODWLRQ� RI� 53&�
����D����� �SUDFWLFLQJ� ZKLOH� LQHOLJLEOH��� � �LOODU��
�RUWRQ� DSSHDUHG�EHIRUH� WKH�'5%� IRU� WKH�2$(� RQ� D�
PRWLRQ�IRU�UHFLSURFDO�GLVFLSOLQH�DQG�5REHUW�6��7LQWQHU��
(VT��UHSUHVHQWHG�UHVSRQGHQW��
�
�DYLG� 7�� �KXOLFN� �� 'LVEDUUHG� E�� FRQVHQW� RQ�
1RYHPEHU� ���� ����� ����� 1�-�� ���� IROORZLQJ� KLV�
FULPLQDO� FRQYLFWLRQ� LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�
(DVWHUQ� 'LVWULFW� RI� 3HQQV�OYDQLD� RI� YLRODWLQJ� ��� 86&�
6HFWLRQ� ����� &RQVSLUDF�� WR� HPEH]]OH� IURP�D� SURJUDP�
UHFHLYLQJ�IHGHUDO�IXQGV�����86&�6HFWLRQ�����$��O��$����
(PEH]]OHPHQW�IURP�D�SURJUDP�UHFHLYLQJ�IHGHUDO�IXQGV��
���86&�6HFWLRQ��������%DQN�IUDXG�DLGLQJ�DQG�DEHWWLQJ�����
86&�6HFWLRQ� ������ )DOVH� VWDWHPHQW� WR�D�EDQN� DLGLQJ� DQG�
DEHWWLQJ�� DQG�WKUHH�FRXQWV�XQGHU����86&����������� )LOLQJ�
IDOVH�WD[�UHWXUQV�� �'DUUHOO�)HOVHQVWHLQ� UHSUHVHQWHG�WKH�
2$(� DQG� $QGUHZ� '�� 6ZDLQ�� (VT�� UHSUHVHQWHG� WKH�
UHVSRQGHQW����
�

)DXVWR� -�� �LPRHV� �� 'LVEDUUHG� E�� FRQVHQW� RQ�
6HSWHPEHU� ���� ����� ����� 1�-�� ����� IROORZLQJ�
UHVSRQGHQW¶V� JXLOW�� SOHD� WR� RQH� FRXQW� RI� &RQVSLUDF��
WR� &RPPLW� %DQN� )UDXG� LQ� YLRODWLRQ� RI� ���8�6�&��
������� FRQGXFW� LQ� YLRODWLRQ� RI� 53&� ����E��
�FRPPLVVLRQ�RI�D� FULPLQDO� DFW� WKDW� UHIOHFWV�DGYHUVHO��
RQ� WKH� ODZ�HU�V� KRQHVW��� WUXVWZRUWKLQHVV� RU� ILWQHVV�
DV� D� ODZ�HU� LQ� RWKHU� UHVSHFWV��� 'LDQH� �DQGDFK�
UHSUHVHQWHG� WKH� 2$(� DQG� -RKQ� :KLSSOH�� (VT��
UHSUHVHQWHG� WKH� UHVSRQGHQW��
�
7KHUHVD� 0�� �LPR�VR�� �� 'LVEDUUHG� E�� FRQVHQW� RQ�
0DUFK� ���� ������ ����� 1�-�� ������ 5HVSRQGHQW�
DFNQRZOHGJHG� WKDW� VKH� ZDV� DZDUH� WKDW� WKH� 2$(�
DOOHJHG�WKDW�VKH�NQRZLQJO��PLVDSSURSULDWHG�IXQGV��DQG�
WKDW�LI�VKH�ZHQW�WR�D�KHDULQJ�RQ�WKH�PDWWHU��VKH�FRXOG�
QRW�VXFFHVVIXOO��GHIHQG�KHUVHOI�DJDLQVW�WKRVH�FKDUJHV���
7LPRWK��-��0F1DPDUD�UHSUHVHQWHG�WKH�2$(�DQG�0DUN�
0��7DOOPDGJH��(VT��UHSUHVHQWHG�WKH�UHVSRQGHQW��7KLV�
PDWWHU�ZDV�GLVFRYHUHG�VROHO��DV�D�UHVXOW�RI�WKH�5DQGRP�
$XGLW�&RPSOLDQFH�3URJUDP���
�
�DUU�O��HRUJH� �PLWK� ��5HSULPDQGHG� RQ�$SULO� ����
����������1�-�������RQ�D�FHUWLILHG�UHFRUG�IRU�YLRODWLQJ�
53&�������G�� �IDLOXUH� WR� FRPSO��ZLWK� UHFRUGNHHSLQJ�
UHTXLUHPHQWV��� DQG� 53&� ��O�E�� �IDLOXUH� WR� FRRSHUDWH�
ZLWK� GLVFLSOLQDU�� DXWKRULWLHV��� � 5�DQ� -�� 0RULDUW��
KDQGOHG� WKH�PDWWHU� IRU� WKH�2$(�DQG� UHVSRQGHQW�ZDV�
SUR� VH�� � 7KH� UHVSRQGHQW�ZDV� SUHYLRXVO�� GLVFLSOLQHG���
&HQVXUHG�LQ��������7KLV�PDWWHU�ZDV�GLVFRYHUHG�VROHO��
DV�D�UHVXOW�RI�WKH�5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP��
�
�WHSKH��(���PLWK���&HQVXUHG�RQ�0D���������������
1�-�� ����� IRU� YLRODWLQJ� 53&� O���D�� �FKDUJLQJ� DQ�

XQUHDVRQDEOH� IHH��� DQG� 53&� O����E�� �IDLOXUH� WR�
SURPSWO�� GHOLYHU�IXQGV�GLVKRQHVW���IUDXG��GHFHLW��RU�
PLVUHSUHVHQWDWLRQ��� � 5�DQ� -�� 0RULDUW�� DSSHDUHG�
EHIRUH� WKH� '5%� IRU� WKH� 2$(� DQG� )UHGULF� /��
6KHQNPDQ��(VT��DSSHDUHG� IRU�WKH� UHVSRQGHQW���7KLV�
PDWWHU� ZDV� GLVFRYHUHG� VROHO�� DV� D� UHVXOW� RI� WKH�
5DQGRP�$XGLW�&RPSOLDQFH�3URJUDP����
�
$�GUH�� ��� �SDUN� �� 5HFHLYHG� DQ� LQGHWHUPLQDWH�
VXVSHQVLRQ�RQ�0D������������ HIIHFWLYH� -XQH���������
�����1�-�������EDVHG�RQ�UHVSRQGHQW�V�JXLOW��SOHDV�LQ�
WKH� 6L[WK� -XGLFLDO� &LUFXLW� &RXUW�� 3LQHOODV� &RXQW���
)ORULGD��WR�WKLUG�GHJUHH� IHORQ�� LQWURGXFWLRQ� LQWR�RU�
SRVVHVVLRQ� RI� FRQWUDEDQG� LQ� D� FRXQW�� GHWHQWLRQ�
IDFLOLW���DQG�ILUVW�GHJUHH�PLVGHPHDQRU�VROLFLWLQJ�IRU�
SURVWLWXWLRQ��FRQWUDU��WR�)ORULGD�6WDWXWHV��DQG�LQ�WKH�
7KLUWHHQWK� -XGLFLDO� &LUFXLW� &RXUW�� �LOOVERURXJK�
&RXQW��� )ORULGD� WR� WKLUG�GHJUHH� LQWURGXFWLRQ� RI�
FRQWUDEDQG� WR� D� GHWHQWLRQ� IDFLOLW��� FRQGXFW� LQ�
YLRODWLRQ�RI�53&�����E��FRPPLVVLRQ� RI� D� FULPLQDO�
DFW�WKDW�UHIOHFWV� DGYHUVHO��RQ�WKH�ODZ�HU�V�KRQHVW���
WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU��� DQG� 53&�
����F�� �HQJDJLQJ� LQ� FRQGXFW� LQYROYLQJ� GLVKRQHVW���
IUDXG��GHFHLW��RU�PLVUHSUHVHQWDWLRQ�����LOODU���RUWRQ�
UHSUHVHQWHG� WKH� 2$(� DQG� 7HUL� 6�� /RGJH�� (VT��
UHSUHVHQWHG�WKH�UHVSRQGHQW����
�
5REHUW�-DPHV��WDFN���6XVSHQGHG�IRU�WZR��HDUV�RQ�
6HSWHPEHU� ���� ������ �����1�-�� ����� IRU� YLRODWLQJ�
53&� ����D�� �JURVV� QHJOHFW��� 53&� ���� �ODFN� RI�
GLOLJHQFH��� 53&� ����E�� �IDLOXUH� WR� FRPPXQLFDWH�
ZLWK� D� FOLHQW��� 53&� ����F�� �IDLOXUH� WR� H[SODLQ� D�
PDWWHU� WR� WKH� H[WHQW� UHDVRQDEO�� QHFHVVDU�� WR�
SHUPLW� WKH� FOLHQW� WR� PDNH� LQIRUPHG� GHFLVLRQV���
53&�O����D���QHJOLJHQW�PLVDSSURSULDWLRQ�RI�FOLHQW�
IXQGV���53&� O����G�� �IDLOXUH�WR�FRPSO��ZLWK� WKH�
UHFRUGNHHSLQJ� UHTXLUHPHQWV� RI�5XOH� ���������53&�
����D��O�� �SUDFWLFH� RI� ODZ� ZKLOH� VXVSHQGHG�� �WZR�
LQVWDQFHV��� DQG� 53&� ��O�E�� �IDLOXUH� WR� FRRSHUDWH�
ZLWK�GLVFLSOLQDU��DXWKRULWLHV���IRXU�LQVWDQFHV����5�DQ�
-�� 0RULDUW�� UHSUHVHQWHG� WKH� 2$(� RQ� D� FHUWLILHG�
UHFRUG�DQG�UHVSRQGHQW�ZDV�SUR�VH���5HVSRQGHQW�ZDV�
SUHYLRXVO�� GLVFLSOLQHG�� � $GPRQLWLRQ� LQ� ������ DQG�
UHSULPDQG�LQ�������
�
.HYL��1�� �WDUNH�� ��$GPRQLVKHG� RQ� 6HSWHPEHU�����
����� �8�U���U����� IRU� KLV� YLRODWLRQ� RI� 53&� ����D��
�JURVV� QHJOHFW��� 53&� ���� �ODFN� RI� GLOLJHQFH��� 53&�
����E�� �IDLOXUH� WR� NHHS� D� FOLHQW� UHDVRQDEO�� LQIRUPHG�
DERXW� WKH� VWDWXV� RI� D� PDWWHU� DQG� WR� FRPSO�� ZLWK�
UHDVRQDEOH� UHTXHVWV� IRU� LQIRUPDWLRQ��� 53&� �����G��
�IDLOXUH� WR� SURWHFW� WKH� FOLHQW¶V� LQWHUHVWV� XSRQ�
WHUPLQDWLRQ� RI� WKH� UHSUHVHQWDWLRQ��� DQG� 53&� ����
�IDLOXUH�WR�H[SHGLWH� OLWLJDWLRQ��LQ�DQ�DFWLRQ�WR�TXLHW�WLWOH���
'RXJODV�0��1HOVRQ�UHSUHVHQWHG�WKH�'LVWULFW�,,,%�(WKLFV�
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&RPPLWWHH� DQG� :LOOLDP� 3�� &XQQLQJKDP�� (VT��
UHSUHVHQWHG�WKH�UHVSRQGHQW��
�
5R�DOG����7KRPSVR����&HQVXUHG�RQ�0DUFK����������
�����1�-�������IRU�YLRODWLQJ�53&�����E���IDLOXUH�WR�VHW�
IRUWK��LQ�ZULWLQJ��WKH�EDVLV�RU�UDWH�RI�WKH�IHH�����LO�6FXWWL�
UHSUHVHQWHG� WKH� 'LVWULFW� ,9� (WKLFV� &RPPLWWHH� DQG�
UHVSRQGHQW� ZDV� SUR� VH�� �5HVSRQGHQW� ZDV� SUHYLRXVO��
GLVFLSOLQHG���&HQVXUHG�LQ������DQG�������
�
3KLOLS����7RUR�WR���6XVSHQGHG�IRU�VL[�PRQWKV�RQ�
-XQH� ���� ������ HIIHFWLYH� -XO�� ���� ������ RQ� D�
FHUWLILHG� UHFRUG� ����� 1�-�� ����� IRU� YLRODWLRQV� RI�
53&������D���QHJOLJHQW�PLVDSSURSULDWLRQ�RI�FOLHQW�
IXQGV��� 53&� �����G�� �IDLOXUH� WR� FRPSO�� ZLWK�
UHFRUGNHHSLQJ� UHTXLUHPHQWV��� 53&� ����D�����
�XQDXWKRUL]HG� SUDFWLFH� RI� ODZ� �� SUDFWLFLQJ� ZKLOH�
LQHOLJLEOH��� DQG� 53&� ����E�� �IDLOXUH� WR� FRRSHUDWH�
ZLWK� GLVFLSOLQDU�� DXWKRULWLHV�� VWHPPLQJ� IURP�
LQYHVWLJDWLRQV� LQWR� WKUHH� RYHUGUDIW� QRWLILFDWLRQV���
�RH&KLQ�.LP�UHSUHVHQWHG�WKH�2$(�DQG�UHVSRQGHQW�
ZDV�SUR�VH���5HVSRQGHQW�KDV�D�GLVFLSOLQDU��KLVWRU����
5HSULPDQGHG�LQ�������VXVSHQGHG�IRU�WKUHH�PRQWKV�
LQ� ������ DQG� UHSULPDQG� LQ� ������ � 7KHVH�PDWWHUV�
ZHUH� GLVFRYHUHG� VROHO�� DV� WKH� UHVXOW� RI� WKH� 7UXVW�
2YHUGUDIW�1RWLILFDWLRQ�3URJUDP��
�
0DWWKH�� -�� 7UHOOD� �� &HQVXUHG� RQ� 0D�� ���� �����
�BBB1�-�BBB��IRU�YLRODWLQJ�53&�����D���JURVV�QHJOHFW���
53&� ���� �ODFN� RI� GLOLJHQFH��� 53&� ����E�� �IDLOXUH� WR�
NHHS�D�FOLHQW�UHDVRQDEO��LQIRUPHG�DERXW�WKH�VWDWXV�RI�D�
PDWWHU� DQG� WR� FRPSO�� ZLWK� UHDVRQDEOH� UHTXHVWV� IRU�
LQIRUPDWLRQ��� 53&� ����D�� �IHH� RYHUUHDFKLQJ��� 53&�
����E���IDLOXUH�WR�VHW�IRUWK�LQ�ZULWLQJ�WKH�EDVLV�RU�UDWH�
RI� WKH� OHJDO� IHH��� 53&� ����D�� �LPSURSHU� EXVLQHVV�
WUDQVDFWLRQ� ZLWK� D� FOLHQW��� 53&� �����D�� �QHJOLJHQW�
PLVDSSURSULDWLRQ� RI� HVFURZ� IXQGV��� 53&� �����E��
�IDLOXUH�WR�SURPSWO��GHOLYHU�IXQGV�WR�D�FOLHQW�RU�D�WKLUG�
SDUW����53&�����D���IDOVH�VWDWHPHQW�RI�PDWHULDO�IDFW�LQ�
D� GLVFLSOLQDU�� PDWWHU��� DQG� 53&� ����F�� �FRQGXFW�
LQYROYLQJ� GLVKRQHVW��� IUDXG�� GHFHLW� RU�
PLVUHSUHVHQWDWLRQ��� � �RH&KLQ� .LP� UHSUHVHQWHG� WKH�
2$(�DQG� UHVSRQGHQW�ZDV�UHSUHVHQWHG�E��5LFKDUG� 6��
0D]DZH���(VT��
�
-RVXH� �D]TXH]��&HQVXUHG� RQ� 0D�� ���� ����� �����
1�-�������RQ� D�GLVFLSOLQDU�� VWLSXODWLRQ� IRU� YLRODWLQJ�
53&�����D����� �HQJDJLQJ� LQ�D�FRQFXUUHQW�FRQIOLFW�RI�
LQWHUHVW��� 53&� ���� �FRPPXQLFDWLQJ� ZLWK� D� SHUVRQ�
UHSUHVHQWHG�E��FRXQVHO���DQG�53&�����J���HQJDJLQJ��
LQ� D� SURIHVVLRQDO� FDSDFLW��� LQ� FRQGXFW� LQYROYLQJ�
GLVFULPLQDWLRQ��� $PDQGD� )LJODQG� UHSUHVHQWHG� WKH�
2$(�DQG�-XVWLQ�'D���(VT��UHSUHVHQWHG�UHVSRQGHQW��
�

�DYLG�5���DOGPD����6XVSHQGHG�IRU� WKUHH��HDUV�RQ�
)HEUXDU�� ��� ������ ����� 1���� ���� IROORZLQJ� KLV�
FRQYLFWLRQ�LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�
6RXWKHUQ� 'LVWULFW� RI� 1HZ� �RUN� WR� RQH� FRXQW� RI�
F�EHUVWDONLQJ�� FRQWUDU�� WR� ���8�6�&���� ����$����%���
FRQGXFW�LQ�YLRODWLRQ�RI�53&�����E���FRPPLVVLRQ�RI�D�
FULPLQDO� DFW� WKDW� UHIOHFWV� DGYHUVHO�� RQ� WKH� ODZ�HU¶V�
KRQHVW��� WUXVWZRUWKLQHVV�� RU� ILWQHVV� DV� D� ODZ�HU����
0LFKDHO�6��)RJOHU��$VVLVWDQW�'HSXW��(WKLFV�&RXQVHO��
UHSUHVHQWHG�WKH�2$(�RQ�D�PRWLRQ�IRU�ILQDO�GLVFLSOLQH�
DQG�UHVSRQGHQW�ZDV�SUR�VH����
�
$OD�� 1�� �DONR�� �� 5HSULPDQGHG� RQ� 'HFHPEHU� ���
����������1�-������IRU�YLRODWLQJ�53&�����D���PDNLQJ�
IDOVH�RU�PLVOHDGLQJ�FRPPXQLFDWLRQV�DERXW�WKH�ODZ�HU��
WKH� ODZ�HU¶V� VHUYLFHV�� RU� DQ�� PDWWHU� LQ� ZKLFK� WKH�
ODZ�HU�KDV�RU�VHHNV�D�SURIHVVLRQDO�LQYROYHPHQW���53&�
����D������PDNLQJ�IDOVH�RU�PLVOHDGLQJ�FRPPXQLFDWLRQV�
E��FRPSDULQJ�WKH�ODZ�HU¶V�VHUYLFH�ZLWK�RWKHU�ODZ�HUV¶�
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ACPE OPINION 739 

RPC 4.2  Lawyers Who Include Clients on 

Group Emails and Opposing Lawyers Who  

 

 

 

The Advisory Committee on Professional Ethics received an inquiry from a lawyer who 

stated that when he sends email to opposing counsel, he often copies his client.  He finds that 

opposing lawyers often his client 

without his prior consent.  Inquirer suggested that this violates Rule of Professional Conduct 4.2.   

Lawyers who initiate a group email and find it convenient to include their client should 

response.  

opposing counsel.  The Committee finds that lawyers who include their clients in group emails 

are deemed to have impliedly consented to opposing counsel replying to the entire group, 

 

In representing a client, a lawyer shall not 

communicate about the subject of the representation with a person the lawyer knows, or by the 

exercise of reasonable diligence should know, to be represented by another lawyer in the matter . . . 
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 This Rule is intended to protect clients from possible overreaching by opposing counsel.  ABA 

Model Rule of Professional Conduct 4.2 Comment 1.   

There is no question that a lawyer who receives a letter from opposing counsel on which the 

f a lawyer were to initiate a 

conference call with opposing counsel and include the client on the call, the lawyer would be deemed 

to have impliedly consented to opposing counsel speaking on the call and thereby communicating 

both with the opposing lawyer and t .   

Email is an informal mode of communication.  Group emails often have a conversational 

element with frequent back-and-forth responses.  They are more similar to conference calls than to 

written letters.  When lawyers copy their own clients on group emails to opposing counsel, all 

persons are aware that the communication is between the lawyers.  The clients are mere bystanders to 

the group email conversation between the lawyers

principally directed at the other lawyer, not at 

group.1  The goals that Rule of Professional Conduct 4.2 are intended to further  protection of the 

client from overreaching by opposing counsel and guarding th

own lawyer  are not implicated .   

While there is no requirement that a lawyer use email or other forms of technology in 

professional communications,2 when a lawyer voluntarily chooses to do so, that choice carries with it 

 
1 Of course, if opposing counsel replies only to  client, or if the substance of the 

group reply is directed to the client and not to the other lawyer, the 

replying lawyer violates Rule of Professional Conduct 4.2.  Further, the sending lawyer who 

includes the client on a group email can advise the client not to reply to any group communication 

when the group includes opposing counsel.   

 
2 See Administrative Determinations by the Supreme Court on the Report and Recommendations 

of the Special Committee on Attorney Ethics and Admissions, p.4 (Apr. 14, 2016) (declining to 
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an assumption upon which others may rely that the lawyer is conversant with the customary usages 

of that technology, and thus intends the natural result of those usages.  While under RPC 4.2 it would 

be improper for another lawyer to initiate communication directly with a client without consent, by 

assumption by others is that the lawyer intends and consents to the client receiving subsequent 

communications in that thread.  If the lawyer merely wants the client to see a copy of the 

correspondence but does not want the client to receive subsequent emails from other lawyers, then 

3 

Moreover, many emails have numerous recipients and it is not always clear that a represented 

client is among t

Rather than burdening the 

ents, the initiating 

lawyer who does not consent to a response to the client should bear the burden of omitting the 

client from the group email or blind copying the client.   

 

 

 
3 The inquirer states that there are times he wishes to demonstrate to opposing counsel that he has 

copied his client but does not want to invite direct communication with the client as a result, i.e., 

somewhat atypical tactic, it is not unfair that he should bear the minimal burden of making it 

happen without using the email 

any attached letter, so that other counsel know the client has been copied but the client is not 

unication.  This alternative seems to us eminently more 

sensible and equitable than requiring all other lawyers in an email thread to search the email 

address fields and purge them of possible added client email addresses each time they add to the 

thread. 
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The Committee is aware that other jurisdictions have rejected the concept of implied consent 

to communications to represented parties in group emails and have decided that such conduct is a 

violation of Rule of Professional Conduct 4.2.4  Many of these opinions caution the sending lawyer 

that it is inadvisable to include the client on the email, acknowledging that the sending lawyer 

.  The Committee finds that these 

opinions from other jurisdictions do not fully appreciate the informal nature of group email or 

recognize the unfairness of exposing responding lawyers to ethical sanctions for this conduct.   

line of a group email are deemed to response from 

opposing counsel that will be received by the client.  If the sending lawyer does not want opposing 

counsel to reply to all, then the sending lawyer has the burden to take the extra step of separately 

forwarding the communication to the client or blind-copying the client on the communication so a 

reply does not directly reach the client.   

 
4 See, e.g., Illinois State Bar Association Opinion No. 19-05 (October 2019); Alaska Bar 

Association Ethics Opinion No. 2018-1 (January 18, 2018); South Carolina Bar Ethics Advisory 

Opinion 18-04 (2018); Kentucky Bar Association Ethics Opinion KBA E-442 (November 17, 

2017); North Carolina 2012 Formal Ethics Opinion 7 (October 25, 2013). 
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About the Panelists… 
 
 
 
Jason Addesso, CVA is a Managing Director in the Forensics, Valuation & Litigation Support 
practice at DLA Litigation Services, LLC in Shrewsbury and Fairfield, New Jersey.  He is 
responsible for the day‐to-day management of matrimonial litigation and business valuation 
engagements, tax consultation and commercial litigation matters.  Mr. Addesso has 15 years of 
business advisory expertise including matrimonial and commercial litigation support, forensic 
accounting, business valuation, and tax consultation for estate, gift, and income tax purposes.  
He also advises on specific and complex tax issues arising from marital dissolution and his 
industry experience includes companies in the manufacturing, distribution, financial, real estate, 
healthcare, service and retail sectors. 
 
Prior to joining DLA, Mr. Addesso was a Manager in the Advisory Services division of a large 
regional accounting firm and has prior experience in the tax department for a national 
accounting firm.  He has been a panel speaker and lectured on topics such as business 
valuation and matrimonial accounting and holds the Certified Valuation Analyst (CVA) 
designation. 
 
Mr. Addesso received his B.S. from Monmouth University. 
 
 
A. Jude Avelino is Managing Partner of Avelino Law, LLP in Summit, New Jersey, where he is 
the leader of the firm’s Estate Planning and Corporate Departments.  His experience in these 
areas has led to a diversified client base ranging from closely-held businesses to individuals and 
families and a diverse blend of charitable organizations.  He has particular skill and experience 
in navigating complex wealth retention issues in the context of estate planning, corporate and 
tax matters. 
  
Admitted to practice in New York, New Jersey and Pennsylvania, and before the United States 
District Court for the District of New Jersey and the Southern and Eastern Districts of New York, 
Mr. Avelino has been a member of the New York City and Northern New Jersey Estate Planning 
Councils, the Downtowners Association and the Summit Bar Association.  He was Chair of the 
Board of Trustees of Overlook Hospital and formerly served on the Board of Trustees of Gilda’s 
Club, a charity developed in honor of the late comedienne Gilda Radner which assists cancer 
survivors and their families.  He has been honored by Trial Lawyers Care for his pro bono work 
representing clients injured in the tragic events of September 11, 2001. 
 
Mr. Avelino received his B.A. from Fordham University, his J.D. from Brooklyn Law School, and 
his LL.M. and Certificate in Estate Planning from Georgetown University Law Center. 
 
 
Honorable Glenn Berman, JSC (Ret.) is Of Counsel to Greenbaum Rowe Smith & Davis LLP 
in the firm’s Iselin, New Jersey, office, and focuses in mediation, arbitration and discovery 
management.  He retired from the Superior Court in 2013, having served in several capacities 
for the court, including Presiding Judge of the Family Part, Acting Presiding Judge of the 
Criminal Part and Acting Assignment Judge.  He was specially designated to preside over New 
Jersey’s 2012 landmark cyberbullying case, New Jersey State v. Dharun Ravi. 
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Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey, Judge Berman served as a Middlesex County Prosecutor from 1998-2002.  He is a 
Fellow of the American Bar Foundation and a member of the New Jersey State Bar Association, 
where he serves on the Executive Committee of the Family Law Section and is a member of the 
Business Law Section and several committees.  A former Trustee of the Middlesex County Bar 
Association and Foundation, Judge Berman is a former member of the New Jersey Supreme 
Court Family Practice Committee and the District VIII Ethics and Fee Arbitration Committees.  
He also sits on the American Arbitration Association’s Employment and Commercial Panels. 
 
Judge Berman is a member of the Aldona E. Appleton Family Law American Inn of Court and 
Past President of the Halpern-Furman American Inn of Court, Somerset and Morris Counties.  
He has lectured for ICLE, the New Jersey State Bar Association and other organizations, and is 
the recipient of several honors, including the Middlesex County Bar Association’s Robert J. 
Cirafesi Chancery Practice Award in 2023. 
 
Judge Berman received his B.A., with honors, from Gettysburg College and his J.D. from Case 
Western Reserve Law School, where he was a member of the Editorial Board of the Case 
Western Reserve Law Review. 
 
 
Honorable Marc R. Brown, JSC is a Superior Court Judge, Family Part, Union County, and sits 
in Elizabeth, New Jersey.  Appointed to the bench in 2018, he serves in the Dissolution docket 
and has served in the Domestic Violence and Children in Court dockets. 
 
Judge Brown is a member and former Trustee of the New Jersey State Bar Association, and 
formerly served on the NJSBA Family Law Executive and Legislative Committees.  He was a 
member of the American Bar Association, the New Jersey Association of Professional 
Mediators, the New Jersey Divorce Arbitration Association, the Association for the Advancement 
of Collaborative Practice and the New Jersey Association for Justice (NJAJ), where he served 
on the Family Law Executive Committee.  Prior to his appointment Judge Brown was a panelist 
with the Matrimonial Early Settlement Program in Union County for many years, a member and 
Chair of the Supreme Court (District XII) Ethics Committee, President and a member of the 
Board of Trustees of the Union County Bar Association and a Master of the Richard J. Hughes 
American Inn of Court.  A Master of the Barry Croland Family Law American Inn of Court, he 
was the 2008 recipient of the William J. McCloud Award bestowed by the Union County Bar 
Association for outstanding contributions to the Superior Court of New Jersey, Family Part, in 
Union County. 
 
Judge Brown received his B.A. from Rutgers College and his J.D. from New York Law School.  
He received a Certification in Mediation from the Institute of Dispute Resolution at Seton Hall 
Law School and was trained in arbitration by the American Academy of Matrimonial Attorneys 
and in collaborative divorce by ICLE.  
 
 
Honorable Bradford M. Bury, JSC (Ret.) retired in 2023 and returned to private practice in 
Warren, New Jersey, on a part-time basis, where he handles mediations, arbitrations and 
discovery adjudicator matters as well as select former private practice clients.  As a Superior 
Court Judge, he served in Union, Somerset and Hunterdon Counties; was assigned to the 
Family, Criminal and Civil (SVPA) Divisions; and for 8 of those years presided over every facet 
of the Family Division docket. 
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Judge Bury was a member of the Union County District XII Ethics Committee for 5 years and 
Chair of the Union County Bar Association’s Criminal Section.  He served as an Assistant 
Prosecutor in the Union and Morris Counties’ Prosecutor’s Offices for 5 years, where he 
supervised trial teams, the narcotics strike force and the special enforcement unit.  He was a 
trial attorney in private practice for 35 years and litigated civil and criminal cases in state and 
federal trial and appellate courts, and also served as government counsel to multiple land use 
boards and governing bodies. 
 
Judge Bury received his B.A. from Kean University and his J.D. from Villanova School of Law. 
 
 
Honorable Richard C. Camp, JSC (Ret.) is Of Counsel to Lum, Drasco & Positan LLC in 
Roseland, New Jersey, where he concentrates his practice in mediation and arbitration, 
complex case management, special master matters and settlement conferences in family, 
chancery and civil law.  Prior to his appointment he worked in private practice for twenty years, 
concentrating in family and civil litigation as well as commercial zoning (having represented 
RICOH Company, Shoprite and Deluxe Check Printers, among others).  Judge Camp also 
served as a Municipal Court Prosecutor for the Township of Verona and in 1992 was sworn in as 
an Essex County Superior Court Judge.  While he served in the Criminal Division, most of his 
time was devoted to the Family Division, and he was also the disqualifying judge for Chancery 
and frequently handled both Chancery and Civil settlements. 
 
Judge Camp has been highly involved with the Bench and Bar, working closely with the 
Administrative Office of the Courts on the Judicial Committees on Salary and Pensions and the 
Judicial Code of Conduct.  He has been a member of the New Jersey State and Essex County 
Bar Associations, the American Trial Lawyers Association and the American Judicature Society.  
He was elected a Fellow of The American Bar Association and was selected as one of the 36 
New Jersey Members to the National Academy of Distinguished Neutrals. 
 
Judge Camp has lectured extensively at the Northern New Jersey American Inns of Court and 
at his alma mater, Seton Hall Law School.  He has also lectured on numerous panels for state 
and county bar seminars, as well as family law retreats. 
  
Judge Camp received his B.A. from Colgate University and his J.D. from Seton Hall University 
School of Law. 
 
 
Honorable Michael Casale, JSC (Ret.) is Of Counsel to Greenbaum Rowe Smith & Davis LLP 
with offices in Roseland and Iselin, New Jersey, where he concentrates his practice in alternate 
dispute resolution of family law and complex civil and commercial cases.  Appointed to the 
bench in 1996, he formerly served in the Criminal, Civil and Family Divisions in the Essex 
Vicinage, including time served as Acting Presiding Judge in the Criminal and Family Divisions. 
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey and the Third Circuit Court of Appeals, Judge Casale previously served as Assistant 
Township Attorney and Councilman for the Township of Bloomfield.  He is a member of the 
Executive Committee of the New Jersey State Bar Association Family Law Section, the NJSBA 
Cannabis Law Special Committee and the Essex County Bar Association.   
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Judge Casale has lectured for ICLE, the New Jersey State Bar Association and other 
organizations.  He has been a member of the Barry Croland Family Law and Brennan-
Vanderbilt American Inns of Court and has been quoted in The New York Times. 
 
Judge Casale received his B.A., cum laude, from the University of Connecticut and his J.D., 
magna cum laude, from Seton Hall University School of Law, where he was the recipient of the 
Peter J. Rodino Award.  He was Law Clerk to the Honorable Nicholas J. Scalera.    
 
 
Honorable Lisa F. Chrystal, PJFP (Ret.) is counsel to Brach Eichler, LLC in Roseland, New 
Jersey, where she concentrates her practice in alternative dispute resolution, mediation and 
arbitration, and discovery management.  She is a former Presiding Judge, Family Division, 
Union County, and sat in Elizabeth, New Jersey.   Appointed to the bench in 2000 by Governor 
Christine Todd Whitman, she also sat in the Civil Division.  
 
Prior to her appointment to the bench, Judge Chrystal maintained a solo litigation practice in 
Scotch Plains, New Jersey.  She also served as Assistant Union County Counsel and was a civil 
litigator for two law firms before opening her own office.  Judge Chrystal served on the Supreme 
Court Model Jury Charge Committee and is a former Co-Chair of the Union County Minority 
Concerns Committee.  A former Trustee of the Union County Bar Association, she is a member 
of the Supreme Court Committee on Diversity, Inclusion and Community Engagement, and a 
former member of the Supreme Court Family Practice Committee, where she served on the 
FM/FD Subcommittee.  Judge Chrystal is a member of the New Jersey State and Union County 
Bar Associations, and serves on the Executive Committee of the NJSBA Family Law Section.  
She has also served on the Family Subcommittee on Mentoring of New Judges. 
 
A former Master of the Richard J. Hughes American Inn of Court, Judge Chrystal is a Master of 
the Barry I. Croland American Inn of Court and The Justice Virginia Long Hudson County 
American Inn of Court.  She has trained newly-appointed judges and those transferring to the 
Family Division in the Comprehensive Judicial Orientation Program (C.J.O.P.) and co-authored 
the judges’ “Dissolution Manual.”  Judge Chrystal has taught CLE classes for the Union County 
Bar Association and Ethics for Trial Attorneys for ICLE, and was an Adjunct Legal Writing 
Instructor at Seton Hall Law School.  In 2022 she was the recipient of the prestigious William J. 
McCloud Award bestowed by the Union County Bar Association, which recognizes significant 
contributions to the administration of justice in the Family Part. 
 
Judge Chrystal is a graduate of Syracuse University and a cum laude graduate of Seton Hall 
University School of Law. 
 
 
Robert A. Epstein is a Partner in Manzi Epstein Lomurro & DeCataldo, LLC in Montclair and 
Hoboken, New Jersey, and practices exclusively in family law.  He has been involved in several 
reported decisions, including Parish v. Parish, 412 N.J.Super. 39 (App. Div. 2010) and Barr v. 
Barr, 418 N.J.Super. 18 (App. Div. 2011).  
 
Admitted to practice in New Jersey and New York, Mr. Epstein is a member of the New Jersey 
State and Essex County Bar Associations as well as the New Jersey Association for Justice.  He 
serves as Treasurer of the NJSBA Family Law Section’s Executive Committee, has been a 
member of the New Jersey Association for Justice (NJAJ) Matrimonial Committee and has served 
as a Panelist for the Essex County Early Settlement Panel program and as a former Panel Chair 
of the District Fee Arbitration Committee.   
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A member of the Barry Croland Family Law American Inns of Court, Mr. Epstein has served as an 
Associate Editor of the New Jersey Family Lawyer.  His articles have appeared in the New Jersey 
Family Lawyer, the New Jersey Law Journal and other publications, and he lectures on family law 
matters for professional organizations.  Selected as a New Jersey Rising Star by New Jersey 
Monthly Magazine and Law & Politics Magazine, he was included in a list of “Trailblazers” in 
Divorce Law by the National Law Journal.   
 
Mr. Epstein received his B.S. from Binghamton University and his J.D., cum laude, from St. John’s 
University School of Law. 
 
 
Honorable Lisa A. Firko, JAD is a Superior Court Judge assigned to the Appellate Division and 
sits in Newark, New Jersey.  Appointed to the Bench in June of 2008, Judge Firko originally 
served in the Civil Division, Bergen County, and was subsequently assigned to the Chancery 
Division, Family Part, until 2013, when she was reassigned to the Civil Division.  She has 
handled matters involving domestic violence, dissolution, non-dissolution and child support 
enforcement. 
 
Judge Firko is Co-Chair of the Family Practice Committee and of the Non-Dissolution/Domestic 
Violence Subcommittee.  She is a member of the American, New Jersey State and Bergen 
County Bar Associations, and a former member of the Supreme Court Committee on Women in 
the Courts.  Prior to her appointment to the bench Judge Firko was a Partner in Lum, Drasco & 
Positan for more than 20 years, where she handled a variety of civil and family matters.  She 
has lectured for ICLE, ATLA-NJ and other organizations and is a member of the Barry Croland 
American Inn of Court. 
  
Judge Firko received her B.A., magna cum laude, from Seton Hall University, where she was 
elected to Pi Sigma Alpha, and her J.D. from Seton Hall University School of Law.  She was Law 
Clerk to the Honorable Burrell Ives Humphreys, Assignment Judge, Superior Court, Hudson 
County. 
 
 
Christine Fitzgerald, Certified as a Matrimonial Law Attorney by the Supreme Court of New 
Jersey, is an Partner in Seiden Family Law, LLC in Cranford, New Jersey, where she 
concentrates her practice in family law including alimony, child support, custody, divorce, 
equitable distribution, palimony, parental rights, prenuptial agreements, grandparents’ rights and 
appeals. 
 
Admitted to practice in New Jersey and New York, and before the United States Supreme Court, 
Ms. Fitzgerald is a Fellow of the American Academy of Matrimonial Lawyers (AAML), Vice Chair 
of the Executive Committee of the New Jersey State Bar Association Family Law Section and 
has been Co-Chair of the Section’s Legislative Committee.  She is a former member and Past 
Chair of the District VI Ethics Committee and is First Vice President of the Hudson County Bar 
Association and an Early Settlement Panelist in Bergen County.  A member of the Board of 
Managers of AAML’s New Jersey chapter, Ms. Fitzgerald has served on the NJSBA Amicus 
Committee, the Ethics Diversionary Program Committee and the Putting Lawyers First Task 
Force.  She has lectured for ICLE and the New Jersey State and Hudson County Bar 
Associations, and was the recipient of the Hudson County Bar Association and Foundation 
Family Lawyer of the Year award for 2018. 
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Ms. Fitzgerald received her B.A. from Seton Hall University and her J.D. from New York Law 
School.  Prior to entering private practice, she was a judicial clerk to the Honorable Thomas P. 
Zampino, P.J.S.C., Superior Court, Essex County, Chancery Division, Family Part.  She is also a 
graduate of the Family Law Trial Advocacy Program, a specialized matrimonial litigation training 
given by the American Bar Association’s Section of Family Law and the National Institute of Trial 
Advocacy (NITA). 
 
 
Derek M. Freed is the Managing Partner of Ulrichsen Rosen & Freed LLC in Pennington, New 
Jersey.  He concentrates his practice in matrimonial and family law. 
 
Admitted to practice in New Jersey, Mr. Freed is Past Chair of the New Jersey State Bar 
Association Family Law Section and was a co-author of the Association’s amicus curiae brief to 
the New Jersey Supreme Court on the matters of Gnall v. Gnall, Bisbing v Bisbing and Cardali v. 
Cardali.  He is a Matrimonial Early Settlement Panelist in Mercer and Somerset Counties and a 
member of the Matrimonial Lawyers Alliance.   
 
The recipient of the New Jersey State Bar Association Distinguished Legislative Service Award 
in 2023, Mr. Freed serves as an Associate Managing Editor of the New Jersey Family Lawyer 
and his articles have appeared in the magazine.  He has lectured on family law matters for 
ICLE, the New Jersey State and Mercer County Bar Associations, and the New Jersey 
Association for Justice, and is the recipient of several other honors. 
 
Mr. Freed received his B.A. from the College of William and Mary and his J.D., with honors, from 
Rutgers School of Law-Camden. 
 
 
Tanya L. Freeman is Managing Partner of the Family Law Practice at Callagy Law with offices in 
East Hanover and Paramus, New Jersey, where she provides legal representation in all aspects 
of family law, including divorce, child and spousal support, child custody, interstate custody and 
relocation disputes, and domestic violence matters as well as personal injury and municipal court 
matters.  Prior to practicing law, she spent fifteen years in banking and insurance in a variety of 
capacities directing operational audit teams.  With a background as a professional auditor, Ms. 
Freeman has effectively represented clients with high-net-worth cases involving significant assets 
as well as cases concerning owners of closely-held businesses.  She has represented clients in 
cases involving professional athletes, television personalities and other high-profile celebrities, 
and has been a Qualified Family Law and Civil Mediator pursuant to Rule 1:40. 
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey, Ms. Freeman has been a member of the National and Garden State Bar 
Associations, the Family Law Section of the New Jersey State Bar Association and the Hudson 
County Bar Association’s Family Law Committee, and has served as Vice Chair of the District VB 
Fee Arbitration Committee.  She is a Fellow of the American Bar Association and has been a 
member of the Hudson County Vicinage Minority Concerns Committee and Chair of the Hudson 
County Vicinage Juvenile Justice/Family Court Subcommittee, and was appointed Chair of the 
Board of Directors of University Hospital in Newark.   
 
Ms. Freeman has lectured for ICLE and the New Jersey State Bar Association, and is the author 
of “Ten Things to Consider Before You Say ‘I Do’” (Union County Women’s Journal, April 2014).  
She was named Family Lawyer of the Year by the Hudson County Bar Association and is the 
recipient of several other honors. 
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Ms. Freeman received her B.A., cum laude, from Caldwell College and her J.D., cum laude, from 
Touro Law School, Jacob D. Fuchsberg Law Center.  During law school she served as a judicial 
intern to the Honorable William D. Wall, United States District Court for the Eastern District of 
New York, and to the Honorable Michelle Hollar-Gregory, Essex County Superior Court. 
 
 
Stephanie F. Hagan is a named founding Partner in Hagan, Weisberg & Nunn, LLC in Cedar 
Knolls, New Jersey.  For more than 30 years she has limited her practice to family law and has 
also frequently been appointed as a mediator by courts throughout the state.   
 
Admitted to practice in New Jersey and New York, Ms. Hagan is Past Chair of the New Jersey 
State Bar Association Family Law Section, has been a member of the Executive Committee for 
more than 25 years and has served on the Meetings and Arrangement Planning and Long 
Range Planning Committees of the Association.  Past President of the Morris County Bar 
Association and Foundation, she is a former Chair of the District Fee Arbitration Committee for 
Morris County and a former member of the Supreme Court Family Practice Committee.  Ms. 
Hagan has also served as a Blue Ribbon Panelist for the Essex, Union and Morris County 
Family Law Early Settlement Panel Programs; and is Certified by the AAML as a family law 
arbitrator.  She frequently lectures for legal groups on family law topics including alimony, child 
support, custody, paternity and domestic partnerships, and is the recipient of several honors. 
 
Ms. Hagan received her B.A. from Rutgers University and her J.D. from Seton Hall University 
School of Law.  She served as a law secretary to the Honorable Stephen J. Schaeffer, Superior 
Court of New Jersey, Chancery Division, Family Part, Hudson County. 
 
 
Mathias R. Hagovsky, Ph.D. is a psychologist in Livingston, New Jersey, and has worked with 
infants, children and adolescents for more than 30 years in a variety of evaluation and treatment 
capacities in schools, hospitals and private office settings.  As a forensic psychologist, Dr. 
Hagovsky has provided evaluative information to the courts and other referral agents in more 
than 2,200 matters and/or has testified in approximately 400 family, civil or criminal matters, 
many of which directly or indirectly relate to allegations of sexual abuse of children, parental 
alienation and/or domestic violence.  He has been court appointed in 11 New Jersey counties to 
conduct evaluations and to provide alternative dispute resolution, and has also served as a 
Parent Coordinator for many years.  He has also been a staff member in the Department of 
Psychology and Pediatric Specialty Consultant to the High Risk Clinic at Saint Barnabas 
Medical Center. 
 
A licensed Psychologist in New Jersey and Certified New Jersey School Psychologist since 
1971, Dr. Hagovsky is a member and Past President of the New Jersey Psychological 
Association as well as a member of several divisions of the American Psychological Association.  
He has been a member of the American Board of Forensic Examiners and the Board of 
Directors of the New Jersey Chapter of the Association of Family Conciliation Courts, and has 
been listed in the National Register of Health Service Psychologists, the National Registry of 
Forensic Examiners and the Best Lawyers in America’s Directory of Experts.  A Fellow of the 
American Board of Forensic Examiners, he is a Diplomate, American Board of Psychological 
Specialties-Child Custody Evaluations. 
 
Dr. Hagovsky is a Clinical Assistant Professor of Psychiatry and Behavioral Medicine at New 
York College of Osteopathic Medicine and a former Clinical Instructor at Children’s Hospital of 
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New Jersey.  A regular presenter for ICLE and at the Annual Judicial College Conferences, he 
has also lectured to teachers, parents’ groups, and religious and civic organizations.  His articles 
have appeared in New Jersey Psychologist, Pediatric Research and other publications. 
 
Dr. Hagovsky received his B.A. from Benedictine College, his M.A. in School Psychology from 
Seton Hall University and his Ph.D. in School Psychology from Fordham University.  After a 
Summer Externship at Marlboro Psychiatric Hospital, he did a Clinical Internship in association 
with the New Jersey State Junior Fellowship Program in Clinical Psychology at the New Jersey 
Neuropsychiatric Institute. 
 
 
Ilan Hirschfeld, CPA/ABV/CFF is a licensed Certified Public Accountant and the Partner-in-
Charge of the New Jersey Region of Marcum LLP, with offices in Saddle Brook, New Jersey.  
He specializes in business valuations, litigation support and matrimonial accounting within the 
firm’s forensic accounting group.  He holds certifications to practice accountancy in New Jersey 
and New York; is Accredited in Business Valuations (ABV) by the American Institute of Certified 
Public Accountants; and also holds the Certified in Financial Forensics (CFF) designation. 
 
Mr. Hirschfeld is a member of the American Institute of Certified Public Accountants (AICPA) 
and the New Jersey and New York Societies of Certified Public Accountants.  He is Past Chair 
of the New Jersey State Society of Certified Public Accountants’ Valuations Interest Group, has 
been a member of the Society’s Matrimonial and Litigation Support Services Committees, and 
served on the Litigation Support Committee of the New Jersey State Society of Certified Public 
Accountants.   
 
A former Adjunct Professor of Accounting in the Graduate School of Business at William 
Paterson University, Mr. Hirschfeld frequently lectures on litigation support accounting, business 
valuation and accounting for divorce for ICLE, the AAML, the New Jersey Judicial College, the 
New Jersey State Bar Association and other organizations.  He is the co-author of “Business 
Solutions:  Cost Cutting Opportunities & Caveats” (New Jersey Business Magazine, Nov. 6, 
2013). 
 
Mr. Hirschfeld received his Bachelor of Commerce degree from Sir George Williams University 
and his M.B.A. in Finance from the University of Western Ontario. 
 
 
Honorable David P. Katz, P.J.F.P. is Presiding Judge, Family Part, Essex County, and sits in 
Newark, New Jersey. 
 
Past President of the National Council of Juvenile and Family Court Judge, Judge Katz is Vice 
Chair of the Council’s Domestic Violence and Family Relations Advisory Committee and a 
member of the Curriculum Development and Legislative Committees.  He is Chair of the 
Conference of Presiding Family Judges in New Jersey, has been Chair and Vice Chair of 
several committees and has served as Vice President of the New Jersey Council of Juvenile 
and Family Court Judges. 
 
Judge Katz received his undergraduate degree from the University of Delaware, his M.B.A. from 
Fairleigh Dickinson University and his law degree, with honors, from Seton Hall Law School, 
where he was Editor-in-Chief of the Seton Hall Law Review.  He was a law clerk to the 
Honorable Garrett E. Brown, Jr., United States District Judge for the District of New Jersey. 
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Phyllis S. Klein, Phyllis Klein Mediation, LLC in Chatham, New Jersey, limits her practice to 
family law matters and focuses in alternative dispute resolution, primarily mediation and parent 
coordination.  Collaboratively trained, she has also been involved in several reported decisions. 
 
Admitted to practice in New Jersey, New York and Connecticut, Ms. Klein is a Court-Approved 
Mediator and a member of the Family Law Sections of the New Jersey State, Essex County and 
Morris County Bar Associations, as well as the New Jersey Association of Professional 
Mediators (NJAPM).  She has served on the NJSBA Family Law Section’s Parenting 
Coordination and Child Support Task Forces.  She is former Co-Chair of the Executive 
Committee of the ECBA Family Law Section, a former member of the District VB Ethics 
Committee and a former member and Chair of the District VC Fee Arbitration Committee.   
 
Ms. Klein is a long-standing member and Past President of the Barry I. Croland Family Law 
American Inn of Court, a member of the Justice Garibaldi ADR American Inn of Court and has 
lectured for ICLE, the American Trial Lawyers Association and several bar associations and 
family law American Inns of Court.  She is a contributing author to the custody chapter of New 
Jersey Family Law Practice and was the 2003 recipient of the Essex County Bar Association 
Family Law Section’s Family Law Achievement Award and several other honors. 
 
Ms. Klein received her B.A.A.S. from the University of Delaware and her J.D. from New York 
Law School.  She was Law Clerk to the Honorable Carmen A. Ferrante, J.S.C. 
 
 
Jeralyn L. Lawrence, Certified as a Matrimonial Law Attorney by the Supreme Court of New 
Jersey, is the Managing Member and founder of Lawrence Law in Watchung, New Jersey.  She 
practices in all areas of matrimonial and family law including divorce litigation, mediation and 
arbitration, custody and parenting time issues, alimony and child support, separation and 
property settlement agreements, adoption and guardianship advice, domestic partnership 
matters under the Domestic Partnership Act, domestic violence and sexual abuse, and 
palimony.  She is also a trained collaborative lawyer and divorce mediator, and has argued 
before the New Jersey Supreme Court on behalf of the New Jersey State Bar Association and 
the New Jersey chapter of the American Academy of Matrimonial Lawyers. 
 
A Fellow of the American Academy of Matrimonial Lawyers (AAML), Ms. Lawrence is Past 
President of the Academy’s New Jersey Chapter and has been certified by the AAML as a 
Family Law Arbitrator.  She is also a volunteer attorney with the New Jersey State Bar Military 
Legal Assistance Program, which provides pro bono legal assistance to New Jersey residents 
who have served overseas or in active duty of the armed forces after September 11, 2001.  Past 
President of the New Jersey State Bar Association, she is Past Chair of the NJSBA Family Law 
Section, has served as a Trustee of the New Jersey State Bar Foundation and is Past President 
of the Somerset County Bar Association.  Ms. Lawrence has served on the District XIII Attorney 
Ethics Committee and has been a member of the New Jersey Association for Justice, the New 
Jersey Women Lawyers Association, the New Jersey Collaborative Law Group, the New Jersey 
Association of Professional Mediators (NJAPM) and the International Academy of Collaborative 
Professionals.  A Fellow of the American Bar Foundation, she was appointed to the Somerset 
County Domestic Violence Working Group as a Representative of the Somerset County Family 
Law Section and has also been a member of the Association of Family and Conciliation Courts 
and the American Bar Association.  She serves on the Matrimonial Certification Committee that 
oversees the statewide matrimonial attorney certification process and has been an attorney 
volunteer at Safe+Sound Somerset.    
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Ms. Lawrence is a frequent lecturer at divorce and family law programs and has been a senior 
editor of the New Jersey Family Lawyer.  She is a graduate of the National Institute of Trial 
Advocacy (NITA) and a member and Barrister of the Central New Jersey American Inns of 
Court.  Ms. Lawrence is a recipient of the Young Lawyers Division Professional Achievement 
Award, the Carol Murphy Award bestowed by the Women’s Political Caucus of New Jersey, and 
is a 3-time recipient of the Annual Legislative Recognition Award from the New Jersey State Bar 
Association.  She is also the recipient of the 2008 Outstanding Woman in Somerset County 
from the Somerset County Commission on the Status of Women, the 2009 Kean University 
Distinguished Alumna award and the Saul Tischler Award from the NJSBA Family Law Section 
in 2023 as well as the Trial Bar Award from Trial Attorneys of New Jersey (TANJ).  
 
Ms. Lawrence received her B.A. from Kean University and her J.D., summa cum laude, from 
Seton Hall University School of Law.  While in law school, she was awarded the New Jersey 
Chapter of the American Academy of Matrimonial Lawyers’ Award in addition to serving as the 
Student Director of the Family Law Clinic. 
 
 
Ronald G. Lieberman, Certified as a Matrimonial Law Attorney by the Supreme Court of New 
Jersey and as a Board-Certified Family Trial Lawyer by the National Board of Trial Advocacy, is 
a Shareholder in Rigden Lieberman & Mignogna, P.A. in Marlton, New Jersey.  His practice is 
limited to family law issues including matrimonial law, divorce, child custody, child support, 
parenting time, domestic violence and appellate work. 
 
Admitted to practice in New Jersey, New York and Pennsylvania, and before the United States 
District Court for the District of New Jersey, the Third Circuit Court of Appeals and the United 
States Tax Court, Mr. Lieberman is Past President of the Camden County Bar Association, has 
served as Co-Chair of the Association’s Family Law Committee and is Past Chair of the New 
Jersey State Bar Association Family Law Section.  A Fellow of the American Academy of 
Matrimonial Lawyers (AAML), he is President-Elect of the AAML New Jersey Chapter and has 
also been a long-standing member of the Supreme Court’s Family Law Practice Committee.  He 
has been Chair of the NJSBA Legal Education Committee and has served on the Scholarships 
Committee and Respect Newsletter Editorial Board of the New Jersey State Bar Foundation.  
 
A former Master of the Thomas S. Forkin Family Law American Inns of Court, Mr. Lieberman 
has lectured on family law topics for ICLE, the New Jersey Association for Justice, Sterling 
Educational Services, the National Business Institute and the New Jersey State, Burlington 
County and Camden County Bar Associations.  He has been Executive Editor of the New 
Jersey Family Lawyer, has authored articles which have appeared in the publication and has 
been quoted in the Courier Post, U.S. News and World Report, The New York Times and on 
CBS 3 Philadelphia.  He is the recipient of the 2014 Camden County Martin Luther King, Jr., 
Freedom Medal and several other honors. 
 
Mr. Lieberman received his B.A. from the University of Delaware and his J.D. from New York 
Law School.  He was Law Clerk to the Honorable F. Lee Forrester, P.J.F.P. (Ret.). 
 
 
Frank A. Louis is a Partner in Greenbaum Rowe Smith & Davis LLP in Red Bank, New Jersey.  
A substantial portion of his practice involves the mediation of complex matrimonial matters, and 
he generally represents individuals in Ocean and Monmouth Counties who are involved in 
complicated equitable distribution cases with a view towards negotiating resolutions. 
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Mr. Louis served as Chair of the Family Law Section of the New Jersey State Bar Association 
and as President of the Ocean County Bar Association, where he also chaired the local Family 
Law Committee for several years.  A Diplomate Member of the American College of Family Trial 
Lawyers, he also serves as an Emeritus member of the Executive Committee of the NJSBA 
Family Law Section and a Fellow of the American Academy of Matrimonial Lawyers (AAML).  
Mr. Louis was selected by Governor Florio as the NJSBA’s representative to the New Jersey 
Commission to Study the Law of Divorce.  He was a member of the New Jersey Supreme Court 
Family Part Practice Committee from its inception through 2011 and has served on a number of 
Supreme Court Committees, including the Special Committee on Matrimonial Litigation and the 
Economic Consequences of Dissolution Committee.   
 
The 2006 recipient of the Alfred C. Clapp Award bestowed by ICLE for Excellence in Continuing 
Legal Education, Mr. Louis has also received the Tischler Award from the Family Law Section of 
the NJSBA and the Young Lawyer Award from the Ocean County Bar Association.  He has 
lectured extensively for attorney and CPA groups, and has authored more than 50 articles, a 
number of which have been cited by courts in New Jersey in reported and unreported opinions.  
He organized and moderated ICLE’s Family Law Symposium from 1996-2013 and is the author 
of New Jersey Family Law Volume II:  Divorce, Alimony & Property Division (Gann Law, 2023). 
 
Mr. Louis received his undergraduate degree, cum laude, from Brooklyn College, City University 
of New York, and his law degree from Rutgers Law School-Newark. 
 
 
Nicole D. Lyons, CPA/CFF, CVA is a Partner in the Forensic and Valuation Services Team of 
WithumSmith+Brown in the firm’s Princeton, New Jersey, office.  Involved in the family law 
arena, she performs business valuations of closely-held companies; prepares cash flow, tax and 
complex tracing analyses; and analyzes marital lifestyle.  Ms. Lyons is involved in shareholder 
and/or partner disputes relating to commercial litigation matters and has performed damage 
calculations, business valuations and forensic investigations into several businesses, including 
those in the professional services, construction, real estate, manufacturing, and restaurant 
industries.  She also has experience in corporate investigations involving fraud, securities 
litigation and their corresponding class-action lawsuits, and environmental litigation, specifically 
a national class-action property dispute. 
 
Ms. Lyons is a licensed Certified Public Accountant in New Jersey and New York, a Certified 
Valuation Analyst through the National Association of Certified Valuation Analysts (NACVA) and 
is Certified in Financial Forensics by the American Institute of Certified Public Accountants 
(AICPA).  She is a member of the AICPA, the New Jersey Society of Certified Public 
Accountants (NJSCPA) and the Association of Certified Fraud Examiners (ACFE).  She has 
been a member of the AICPA Forensic and Valuation Services (FVS) Executive Committee and 
the Women in Business Alliance (WIBA) of Princeton Mercer Regional Chamber. 
 
Ms. Lyons received her B.S. from Villanova University and studied abroad for a semester at the 
Universitat de Valencia in Valencia, Spain. 
 
 
Honorable Hany A. Mawla, J.A.D. is a Superior Court Judge, Appellate Division, Part A, in 
Trenton, New Jersey.  From 2010-2017 he served in the Superior Court, Vicinage 13. 
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Judge Mawla received his undergraduate degree from Rutgers University and his J.D. from 
Seton Hall University School of Law. 
 
 
Timothy F. McGoughran is the founding Partner of the Law Office of McGoughran & 
Sanvenero, LLC in Ocean, New Jersey.  He concentrates his practice exclusively in family law 
and handles matters related to divorce, custody, alimony, domestic violence, adoption, 
prenuptial agreements, parenting rights, same-sex marriage and other issues.  He has also 
served as a Municipal Court Judge in Ocean Township and is a former Municipal Prosecutor for 
the Township. 
 
Mr. McGoughran is admitted to practice in New Jersey and Pennsylvania, and before the United 
States District Court for the District of New Jersey and the United States Supreme Court.  A 
member of the New Jersey State, Pennsylvania, Ocean County and Monmouth Bar 
Associations, he is Past President of the New Jersey State Bar Association, Past Chair of the 
NJSBA Family Law Section Executive Committee, has served on the Executive Committee of 
the Association’s Military and Veterans Affairs Section and is a member of the Legal Education 
Committee.  Mr. McGoughran is also Past President of the Monmouth Bar Association and Past 
Co-Chair of the Monmouth Bar Association’s Family Law Committee.  He has been a Trustee for 
Monmouth County on the NJSBA’s Board of Trustees and has co-chaired the Legislation and 
Meeting Arrangements and Program Committees. 
 
In 2010 and 2013 Mr. McGoughran was the recipient of the Distinguished Legislative Service 
Award bestowed by the New Jersey State Bar Association, and the Monmouth Bar Association 
Family Law Committee presented him with the Family Lawyer of the Year Award in 2012.  He is 
a regular lecturer on law and ethics topics and argued the NJSBA amicus position before the 
New Jersey Supreme Court in Bisbing v. Bisbing. 
 
Mr. McGoughran received his B.A. from the University of Pittsburgh and his J.D. from Seton Hall 
Law School.  He was a law clerk to the Honorable Robert W. O’Hagan, JSC. 
 
 
Sharon Ryan Montgomery, Psy.D. is a licensed psychologist in private practice in Morristown, 
New Jersey.  Her areas of expertise are in all areas of forensic psychology, child custody 
evaluations, child sexual abuse, criminal and personal injury, family violence, 
mediation/arbitration, therapeutic mediation, parenting coordination, therapeutic visitation, child 
and adolescent psychopathology, and emotional sequelae/complications of juvenile diabetes.  
She also sees patients in individual, marital and group psychotherapy, and served as a 
psychologist and Coordinator of the Family Enrichment Program at Morristown Memorial Hospital 
for several years. 
 
A Board-Certified Forensic Examiner, Dr. Ryan Montgomery is a Diplomate of the American Board 
of Forensic Examiners and holds certification in group psychotherapy from the New Jersey 
Academy of Group Psychotherapy.  She has been Clinical Supervisor of Morris County's Family 
Court Mediation Program, on the Steering Committee of the New Jersey State Bar Association's 
Child and Family Project, and a member and President of the Morris County Psychologist 
Association.  Dr. Ryan Montgomery has also been a member of the New Jersey Psychological 
Association (NJPA) and the American Psychological Association.  She was a member of the Task 
Force for the American Bar Association, Family Law Section, Standards of Practice on Divorce 
Mediation, and the Board of the New Jersey Psychological Association, chairing its Interpersonal 
Relations Committee, and has been a member-at-large on the NJPA Executive Committee.  She 
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has served as President of the New Jersey Chapter of the Association of Family and Conciliation 
Courts (AFCC). 
 
A lecturer at national and international child abuse conferences and for ICLE and the Newly-
Appointed Judges Orientation Program, Dr. Ryan Montgomery has served as an expert witness in 
numerous custody disputes in several New Jersey counties.  She has also conducted evaluations 
in criminal matters and has testified in court on numerous occasions.  
 
Dr. Ryan Montgomery holds a doctorate in psychology from Rutgers University. 
 
 
William J. Morrison, CPA/ABV, CFF is an Emeritus Partner in Withum Smith+Brown, P.C. in 
the firm’s Saddle Brook, New Jersey, office, and a member of the Litigation, Valuation and 
Insolvency Group.  He founded and was President of the forensic accounting firm Morrison & 
Company, which joined with Withum in 2010, and has more than 25 years of experience as an 
investigator, accountant and valuation analyst. 
 
A Certified Public Accountant in New Jersey, Mr. Morrison is also accredited in business 
valuation and forensics by the American Institute of Certified Public Accountants (AICPA).  He is 
also a member of the AICPA, the New Jersey Society of Certified Public Accountants (NJSCPA) 
and the National Association of Certified Valuation Analysts (NACVA).  He has authored articles 
for Fairshare and the Encyclopedia of Matrimonial Practice, and is the co-author of Standards of 
Value, Theory and Application. 
 
Mr. Morrison received his B.A. from Boston College and his M.B.A. from Fairleigh Dickinson 
University. 
 
 
Cassie Murphy, Certified as a Matrimonial Law Attorney by the Supreme Court of New Jersey, is 
a Partner in Paone, Zaleski & Murphy with offices in Red Bank and Woodbridge, New Jersey, 
where she focuses her practice in family law, child custody and divorce.   
 
Admitted to practice in New Jersey, New York and the District of Columbia, Ms. Murphy is a 
Fellow of the American Academy of Matrimonial Lawyers and Secretary of the New Jersey State 
Bar Association’s Family Law Section Executive Committee.  She is an appointed member of 
the NJSBA Amicus Committee (and co-author of the amicus brief on behalf of the NJSBA to the 
New Jersey Supreme Court on the matter of Cardali v. Cardali) and the Monmouth County 
Family Law Committee.  Ms. Murphy is a member of the Monmouth and Middlesex County Bar 
Associations and has served on the Middlesex County Family Law Committee.  Past Co-Chair 
of the NJSBA Young Lawyers Section, she was elected as a Trustee for the Monmouth County 
Legal Aid Society for the 2017-2018 and 2018-2019 terms.   
 
The author of a monthly column, “Ask Cassie,” for the Navesink Journal, Ms. Murphy is an 
Associate Editor for New Jersey Family Lawyer, a publication of the New Jersey State Bar 
Association’s Family Law Section, and the author of several articles which have been published 
in that periodical, including “Cohabitation and the Amended Alimony Statute: Has the Economic 
Needs Standard Been Replaced?” (June 2016).  She has lectured at several seminars on 
issues relating to family law.  In 2018 she was the recipient of the Martin Goldin Award for 
excellence in the practice of family law and she is the recipient of several other honors.   
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Ms. Murphy received her undergraduate degree, summa cum laude, from the University of 
Maryland, where she was elected to Phi Beta Kappa, and her J.D., cum laude, from the 
University of Maryland School of Law, where she served as an Associate Editor of the Maryland 
Law Journal of Race, Religion, Gender and Class.  She served as Law Clerk to the Honorable 
Lisa Perez-Friscia, J.S.C., Family Part, Bergen County. 
 
 
Tamires M. Oliveira is an associate with Greenbaum Rowe Smith & Davis LLP in the firm’s Red 
Bank and Roseland, New Jersey, offices, where she concentrates her practice in family law.  
She represents clients in divorce and separation proceedings, child custody and support, 
alimony, marital settlement agreements, domestic partnerships, prenuptial and postnuptial 
agreements, domestic violence cases, the valuation and distribution of marital assets, and post-
judgment enforcement and modification applications. 
 
Admitted to practice in New Jersey and New York, Ms. Oliveira is a member of the New Jersey 
State Bar Association Family Law Section and Young Lawyers Division, as well as the Hispanic 
Bar Association of New Jersey, the National Hispanic Bar Association and the Dominican Bar 
Association.  A member of the Hague Convention Attorney Network, she sits on the Board of 
Directors of the New Jersey Women Lawyers Association and is Co-Chair of the Association’s 
Diversity Committee. 
 
A member of the Barry Croland American Inn of Court, Ms. Oliveira has lectured for the National 
Hispanic Bar Association.  She is the co-author of “10 Tips for Your First Family Law Trial” (New 
Jersey Family Lawyer Magazine, December 2023). 
 
Ms. Oliveira received her B.A. from Montclair State University and her J.D. from Seton Hall 
University School of Law, where she was a student attorney at the Seton Hall Law Center for 
Social Justice in the immigrants’ Rights/International Human Rights Clinic.  She was Law Clerk 
to the Honorable Stacey D. Adams, Superior Court of New Jersey, Family Division, Monmouth 
County. 
 
 
John P. Paone, Jr. is a Diplomate of the American College of Family Trial Lawyers and a Fellow 
of the American Academy of Matrimonial Lawyers (AAML) with 40 years of experience in the 
practice of family law.  He is the Senior Partner of Paone, Zaleski & Murphy with offices in 
Woodbridge and Red Bank, where he limits his practice to high asset, high net worth and 
complex divorce, family law and custody matters. He is an AAML approved arbitrator. 
 
Mr. Paone is a past Chair of the New Jersey State Bar Association (NJSBA) Family Law 
Section, a past President of the AAML New Jersey Chapter, and a past President of the 
Middlesex County Bar Association.  He has been appointed by the Supreme Court of New 
Jersey to several committees relating to the practice of divorce and family law.  He has served 
as Chair of the Supreme Court Board on Attorney Certification and as a member of the Board 
on Continuing Legal Education.  The NJSBA appointed Mr. Paone Chair of the Ad Hoc 
Committee on Continuing Legal Education.  He is a past member of the NJSBA Judicial and 
Prosecutorial Appointments Committee which evaluates every candidate for judicial 
appointment or reappointment to the Supreme Court, the Superior Court, and as county 
prosecutor.  He served as 2018-2019 Co-Chair of the Monmouth Bar Association Family Law 
Committee and serves as a member of that Committee. 
 
The 1996 recipient of the NJSBA Distinguished Legislative Service Award and the 2010 
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recipient of the ICLE Distinguished Service Award, Mr. Paone was in the first class of attorneys 
to be Certified by the Supreme Court as a “Matrimonial Law Attorney.”  An Editor Emeritus of the 
New Jersey Family Lawyer, he is a frequent writer and lecturer on family law issues and has 
made television appearances on Court TV and other programs.  In 2002 the NJSBA Family Law 
Section awarded Mr. Paone its Tischler Award for his contributions to family law practice and the 
legal profession, and in 2023 he received the David Pavlovsky Award for his service to the bar.  
He has also served as a Master of the Aldona E. Appleton Family Law American Inn of Court. 
 
Mr. Paone received his B.A., with honors, from Rutgers College and his J.D., magna cum laude, 
from the American University Washington College of Law, where he was Articles Editor of the 
Law Review.  
 
 
Marcy A. Pasternak, Ph.D. is a clinical and forensic psychologist with a practice in Watchung, 
New Jersey.  While her practice serves individuals of all ages in both the clinical and forensic 
arena, Dr. Pasternak’s special interests include marital and family therapy, divorce therapy, 
forensic evaluations concerning custody and parenting time, removal, grandparent visitation, 
risk assessment and personal injury.  She often serves as a parenting coordinator and is a 
certified divorce mediator, conducting both divorce mediation and therapeutic mediation.  She 
conducts Intensive Family Interventions through “Building Family Resilience,” an outgrowth of 
her practice. 
 
A licensed psychologist in New Jersey, New York and Vermont, Dr. Pasternak has been a 
member of the American, New Jersey and Somerset Hunterdon Psychological Associations, 
and has an APA Certificate of Proficiency in the Treatment of Alcohol or Other Psychoactive 
Substance Use Disorders and an NCC AP Master Addiction Counselor Credential.  She has 
been a member of the New Jersey Psychological Association’s Forensic Committee and is Past 
President of the New Jersey Chapter of the Association of Family and Conciliation Courts (NJ-
AFCC).    
 
Dr. Pasternak has served as a psychological expert in eleven New Jersey counties and as an 
adjunct staff member at Muhlenberg Regional Medical Center, and has been a Clinical Assistant 
Professor of Psychiatry at New Jersey Medical School, UMDNJ.  She has given workshops and 
presentations to the mental health and legal communities. 
 
Dr. Pasternak received her B.A., magna cum laude, from the State University of New York at 
Buffalo, where she was elected to Phi Beta Kappa.  She received her Ph.D. in Clinical 
Psychology from Duke University. 
 
 
David E. Politziner, CPA, ABV, CFF is a Partner in the Financial Advisory Services Group of 
EisnerAmper LLP in the firm’s Iselin, New Jersey, office.  With more than 35 years of experience 
serving as a technical resource in litigation actions, he provides expert advice and testimony for 
plaintiffs and defendants in areas including business valuations, damage assessments, lost 
profit calculations, matrimonial matters, shareholder disputes, malpractice matters and the sale 
or purchase of businesses.  He has also been appointed by judges in several counties to act as 
an expert witness in these matters and to issue reports for the court on these cases. 
 
A Certified Public Accountant in New Jersey and New York, Mr. Politziner is Accredited in 
Business Valuation and Certified in Financial Forensics by the American Institute of Certified 
Public Accountants (AICPA).  He is a member of the AICPA and the New Jersey and New York 
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State Societies of Certified Public Accountants, Past President of the Hunterdon/Warren 
Chapter of the NJSCPA and a Charter Member of the American Academy of Matrimonial 
Lawyers Foundation’s Forensic & Business Valuation Division.  He is a frequent presenter for 
ICLE and other professional and civic organizations, and is often quoted by local newspapers 
and business publications. 
 
Mr. Politziner received his B.A. from Rutgers University and his M.B.A. from the University of 
Michigan. 
 
 
Honorable Gary Potters, JSC is a Superior Court Judge, Hudson County, and sits in Jersey 
City, New Jersey. 
 
Judge Potters is a member and former Trustee of the New Jersey State and Essex County Bar 
Associations as well as a member of the Hudson County Bar Association.  He served on several 
committees of the New Jersey State Bar Association and was a Grader for the New Jersey Bar 
Examination for six years.  Prior to his appointment he was a Partner in Potters & Della Pietra 
LLP. 
 
Judge Potters received his undergraduate degree from George Washington University and his 
law degree from the University of Bridgeport School of Law. 
 
 
Caroline Record is a Partner in Greenbaum Rowe Smith & Davis LLP in the firm’s Roseland, 
New Jersey, office.  A member of the Community Association Group and Real Estate 
Department, she concentrates her practice in community association law and residential real 
estate.  Her practice also includes estate planning and administration, special needs trusts, 
guardianship applications, foreclosure and other real estate-related work. 
 
Admitted to practice in New Jersey, New York and the District of Columbia, Ms. Record is a past 
President of the Board of Trustees of the New Jersey chapter of the Community Associations 
Institute (CAI) and a former Trustee and Past Chair of its Editorial and Legislative Action 
Committees.  She is Past Chair of the Common Interest Ownership Committee of the New 
Jersey State Bar Association, a former member of the Board of Consultors of the NJSBA Real 
Property, Trusts and Estates Section, and Past President of the New Jersey Community 
Association Political Action Committee.  Ms. Record was elected to the Board of Directors of the 
Foundation for Community Association Research, is Past President of the Foundation and 
served on CAI’s Business Partner’s Council from 2009-2012.  She was an investigator for the 
District X Ethics Committee from 1999 to 2003 and has served as Secretary of the District XA 
and XB Ethics Committees since 2006.  She also teaches the M204 class in Community 
Governance for CAI. 
 
Ms. Record received her undergraduate degree, with highest honors from the Political Science 
Department, from Rutgers College, and her law degree from Seton Hall University School of 
Law. 
 
 
Steven M. Resnick, Resnick Law Firm, LLC in Short Hills, New Jersey, handles family law and 
matrimonial litigation matters including divorce, business valuations, high-net-worth matters, real 
estate issues, appellate division services, domestic violence, custody and visitation issues. 
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A former partner in Budd Larner, Mr. Resnick is a member of the Family Law Sections of the 
American and New Jersey State Bar Associations and has been a volunteer attorney at the 
Jersey Battered Women’s Shelter, Inc.  He is a former member of the District VB Ethics 
Committee and a former Adjunct Professor at Montclair State University. 
 
Mr. Resnick received his B.A., magna cum laude, from Montclair State University and his J.D. 
from Rutgers University School of Law, where he was Managing Research Editor of the Rutgers 
Computer and Tech Law Journal.  He interned with the Honorable Ralph Deluccia and the 
Honorable Catherine Langlois, both of the New Jersey Superior Court, Family Part; and was 
Law Clerk to the Honorable Jo-Anne B. Spatola, New Jersey Superior Court, Family Part. 
 
 
Honorable Jodi L. Rosenberg, JSC is a Superior Court Judge, Family Division, Essex County, 
and sits in Newark, New Jersey.  Prior to her appointment, she practiced in Millburn, New Jersey, 
where she litigated, mediated and arbitrated a broad range of disputes including commercial, 
matrimonial, custody, employment and municipal matters. 
   
Judge Rosenberg has served as Secretary of the Supreme Court of New Jersey District V-A Fee 
Arbitration Committee, is Past Chair of the District V-B Fee Arbitration Committee and formerly 
served on the Supreme Court of New Jersey Committee on Jury Selection in Civil and Criminal 
Trials.  She has been a member of the Board of Trustees of the New Jersey State Bar Association 
and Past Chair of the Association’s Women in the Profession Section.  She is also Past Co-Chair 
of the Solo and Small Firm Section of both the Essex County Bar Association and the New Jersey 
Women Lawyers Association.   
 
Judge Rosenberg has lectured for the New Jersey State Bar Association on work-life balance.  
She is a contributing author to the ABA publications The Road to Independence:  A Woman’s 
Guide to Forming Her Own Law Firm and Her Story:  Lessons in Success from Lawyers Who Live 
It. 
 
Judge Rosenberg received her B.A., magna cum laude, from the University of Michigan and her 
J.D. from Boston University School of Law.   
 
 
Jeanette Russell is a Partner in Greenbaum Rowe Smith & Davis LLP in the firm’s Red Bank, 
New Jersey, office, where she focuses her practice in family law.  She represents clients in 
divorce and separation proceedings, domestic partnership disputes, prenuptial and postnuptial 
agreements, custody, parenting time and relocation, child support, spousal support, domestic 
violence, complex asset valuation and the distribution of property and other marital assets.  She 
litigates, mediates and arbitrates family law matters and has been appointed guardian ad litem 
by the New Jersey Superior Court. 
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey, Ms. Russell has served on the Executive Committee of the New 
Jersey State Bar Association Family Law Section.  She is a member of the Monmouth Bar 
Association, the Ocean County Bar Association and the Hispanic Bar Association of New 
Jersey, and is an Ocean County Early Settlement Panelist.  She is the recipient of several 
honors. 
 
Ms. Russell received her B.A. from Manhattanville College and her J.D., summa cum laude, 
from Pace University School of Law, where she was a member of the Pace Law Review.  She 
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served as an extern to the Honorable Barrington D. Parker, Jr., United States Court of Appeals, 
Second Circuit. 
 
 
Brian M. Schwartz is a Partner in Szaferman, Lakind, Blumstein & Blader, P.C. in Summit, New 
Jersey, and has been involved in the practice of family law for more than 20 years.  He assists 
his clients through the difficulties of divorce, custody, alimony and equitable distribution. 
 
Mr. Schwartz is Past Chair of the New Jersey State Bar Association’s Family Law Section and 
has been a member of the Section’s Executive Committee since 2002.  A former Executive 
Editor of the New Jersey Family Lawyer, he has lectured for ICLE’s Skills and Methods course 
in family law multiple times, moderated the 2014 Family Law Symposium, lectured at the 
Symposium several times, and was the Co-Moderator for the ATLA/NJAJ Boardwalk Seminar in 
2010-2012.  Mr. Schwartz has been a faculty member at the AICPA Expert Witness Skills 
Workshop several times; has lectured for ICLE, NJAJ/ATLA, the New Jersey State Bar 
Association, the New Jersey Society of Certified Public Accountants and local bar associations; 
and has authored numerous articles on family law which have appeared in the New Jersey 
Family Lawyer, Sidebar and publications of ICLE and NJAJ/ATLA.  Several of his articles have 
been cited by courts and attorneys for authority, including “Deviation from the Child Support 
Guidelines:  A Pipe Dream or Reality” (New Jersey Family Lawyer), which was cited in the 
published opinion Fichter v. Fichter.  A former Barrister and group leader for the Barry I. Croland 
American Inn of Court, he was the 2017 recipient of the Saul Tischler Award from the New 
Jersey State Bar Association for Lifetime Achievement in the advancement of Family Law as 
well as several other honors. 
 
Mr. Schwartz received his B.A. from George Washington University and his J.D. from the 
University of Pittsburgh School of Law. 
 
 
Sheryl J. Seiden is the founding Partner of Seiden Family Law, LLC in Cranford, New Jersey.  
She is a seasoned matrimonial lawyer, having practiced family law exclusively since January 
2000.  Prior to forming Seiden Family Law, Ms. Seiden was a Partner at a boutique law firm in 
Summit, where she practiced family law for thirteen years.   
 
Admitted to practice in New Jersey and New York, Ms. Seiden is Past Chair of the Family Law 
Section Executive Committee (“FLEC”) of the New Jersey State Bar Association and a Trustee 
of the Association.  She is a past Co-Chair of the Legislative and Young Lawyer Family Law 
Subcommittees for FLEC and has been a member of FLEC since 2008.  An officer and Fellow 
of the American Academy of Matrimonial Lawyers–New Jersey Chapter (“AAML-NJ”), Ms. 
Seiden has served on the Board of Managers for several years and was sworn in as the 
President of AAML-NJ in June 2024.  She is also a Fellow of the International Academy of 
Family Lawyers, a member of the Union and Essex County Bar Associations and has 
volunteered for Partners for Women and Justice.  In November 2014 Ms. Seiden argued as 
amicus curiae for AAML in Gnall v Gnall before the Supreme Court of New Jersey.  She has 
been an Early Settlement Panelist for the Superior Court of New Jersey, Chancery Division, 
Family Part, Union County, and has been asked to serve as a blue-ribbon panelist on several 
occasions by the Early Settlement Panel for the Superior Court of New Jersey, Chancery 
Division, Family Part, Essex County.  
 
Ms. Seiden has lectured on family law issues for ICLE and the Union County Bar Association, 
and is the co-author of Marriage, Divorce and Dissolution (Gann Publishing, 2019, now in its 3rd 
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Edition).  She has moderated and participated in a seminar on domestic violence as part of the 
Power Act Seminar presented to the United States District Court for the District of New Jersey 
for the past five years.  She is the recipient of several honors. 
 
Ms. Seiden received her B.A., cum laude, from American University and is a magna cum laude 
graduate of New York Law School, where she served as the Managing Editor of the New York 
Law School Law Review. 
 
 
Jenna N. Shapiro practices with Szaferman Lakind Blumstein & Blader, P.C. in Lawrenceville, 
New Jersey, where she concentrates her practice in family law issues including child support, 
alimony, equitable distribution, valuation of assets and businesses, custody, parenting time and 
domestic violence matters.  Experienced in all aspects of matrimonial law, from inception 
through trial and post-judgment litigation, she is also certified as a trained mediator, enabling her 
to engage productively with opposing counsel to negotiate advantageous settlements for her 
clients. 
 
Ms. Shapiro is admitted to practice in New Jersey and before the United States District Court for 
the District of New Jersey and the United States Supreme Court.  She has been a member of 
the Family Law Executive Committee for the New Jersey State and Monmouth Bar Associations 
as well as a member of the Assignment Judge’s Family Committee of the Middlesex County Bar 
Association. 
  
Ms. Shapiro received her B.A. from George Washington University and her J.D. from the 
Catholic University of America, Columbus School of Law. 
 
 
Barry S. Sobel is an associate with Greenbaum Rowe Smith & Davis LLP in Roseland, New 
Jersey, where he concentrates his practice in family law and civil litigation.  His experience 
includes complex commercial litigation, business and shareholder disputes, employment law 
issues and general equity matters. 
 
Mr. Sobel is admitted to practice in New Jersey and New York, and before the United States 
District Court for the District of New Jersey.  He has been a member of the New Jersey State 
Bar Association Family Law Section and the Technology Subcommittee of the Young Lawyers 
Section.  A member of the Barry Croland Family Law American Inn of Court, he has lectured for 
ICLE and is the recipient of several honors. 
 
Mr. Sobel received his B.A. from the University of Maryland and his J.D., cum laude, from New 
York Law School, where he was Senior Staff Editor of the New York Law School Law Review.  
He was a judicial intern to the Honorable Frank M. Ciuffani, New Jersey Superior Court, 
Middlesex County, Chancery Division; and the Honorable Freda L. Wolfson, United States 
District Court for the District of New Jersey. 
 
 
Mark H. Sobel, Certified as a Matrimonial Law Attorney by the Supreme Court of New Jersey, is 
Co-Managing Partner of Greenbaum, Rowe, Smith & Davis LLP in Short Hills, New Jersey, 
where he is also Chair of the Family Law Practice Group.  He concentrates his practice in 
litigation, primarily in family law matters. 
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Mr. Sobel is Past Chair of the Executive Committee of the New Jersey State Bar Association 
Family Law Section and has served as Chair of the Alimony and Child Support Sub-Committee.  
He has been a member of the New Jersey Supreme Court Committee on General Practices and 
Procedures and the Supreme Court’s Special Committee to Revise Matrimonial Law.  He was 
also a member of the Essex County Bar Association Judicial Appointments Committee and for 
two years ran the Early Settlement Program for mediation of Family Court matters in Essex 
County. 
 
Mr. Sobel is Editor in Chief Emeritus of the New Jersey Family Lawyer and has lectured on legal 
topics for ICLE and the New Jersey State Bar Association and its annual convention.  He is the 
author of several articles on family law topics and in 2009 received the Tischler Award from the 
New Jersey State Bar Association Family Law Section. 
   
Mr. Sobel received his B.A., with distinction, from George Washington University, where he was 
elected to Phi Beta Kappa, Phi Sigma Alpha and Phi Eta Sigma.  He received his law degree 
from the University of Pennsylvania, where he was a member of the Moot Court Board. 
 
 
Honorable Andrea J. Sullivan, JSC, appointed to the bench by Governor Murphy, sits in 
Family Part, Middlesex County, in New Brunswick, New Jersey.  She was formerly a Partner in 
the Litigation and Family Law Departments of Greenbaum, Rowe, Smith & Davis LLP, where her 
practice included commercial litigation, estate litigation, matrimonial litigation, chancery litigation 
and alternative dispute resolution; and she also represented professionals in actions from 
professional malfeasance to claims of fraud, and in cases of alleged professional malpractice.   
 
A Fellow of the Litigation Counsel of American, Judge Sullivan is Past President of the 
Middlesex County Bar Association and has been Chair of the Women Lawyers Section and 
several of the Association’s committees.  She was a member of the Board of Trustees of the 
New Jersey State Bar Association, a former Trustee of the Women in the Profession Section 
and a former member and Vice Chair of the Equity Jurisprudence Committee.  Past President of 
the Middlesex County Bar Foundation, Judge Sullivan has been Chair of the Foundation’s 
Finance Committee and a member of the Scholarship Committee, and has served on the New 
Jersey Supreme Court Committee on Mandatory Continuing Legal Education.  She has also 
been a member of Executive Women of New Jersey, served on the Supreme Court Committee 
on the Rules of Evidence and is Past President of Central Jersey Legal Services. 
 
Judge Sullivan has lectured for ICLE and the New Jersey State and Middlesex County Bar 
Associations, and authored New Jersey Business Litigation (New Jersey Law Journal Books, 
2012-2022 Editions) and Guidebook to Chancery Practice in New Jersey (ICLE, 10th Edition, 
2018).  She is the recipient of the 2010 Robert J. Cirafasi Chancery Practice Award bestowed 
by the Middlesex County Bar Association as well as several other honors. 
 
Judge Sullivan received her A.B., cum laude, from Mount Holyoke College and her J.D., magna 
cum laude, from Rutgers University School of Law-Newark, where she was a member of the 
Order of the Coif and the recipient of an Alumni Senior Prize.  She was Law Clerk to the 
Honorable Eriminie Lane Conley, Chancery Division, General Equity Part, Superior Court of 
New Jersey. 
 
 
Stacey M. Valentine is a Partner in Avelino Law, LLP with offices in Summit, New Jersey, and 
New York City, and co-leads the Trusts and Estates Practice Group.  With a practice 
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encompassing all aspects of trusts and estates law, she handles income, estate, inheritance, 
gift, and generation-skipping transfer tax issues, and helps clients maximize the benefits of 
charitable giving.  Ms. Valentine assists estate and trust beneficiaries and fiduciaries in 
enforcing their rights and adhering to their obligations in the event of a dispute, and serves as 
legal counsel to numerous financial institutions and corporate trustees, assisting those entities 
in the implementation of their fiduciary duty while addressing the risks inherent to the role of 
executor or trustee.  She also advises clients in general corporate matters arising in closely-held 
family businesses and has experience working with individuals with special needs.  
 
Ms. Valentine is admitted to practice in New Jersey and New York.  She is a member of the 
New Jersey State, New York State and Morris County Bar Associations, and the Board of the 
Estate Planning Council of Northern New Jersey.  She has also sat on the Board of the 
Women’s Association for the Morristown Medical Center and the Young Professionals Board of 
Eva’s Village. 
 
Ms. Valentine received her B.A., magna cum laude, from Colgate University and her J.D., cum 
laude, from Washington & Lee University School of Law. 
 
 
Richard H. Weiner is the Managing Shareholder of Aronsohn Weiner Salerno & Kaufman, P.C. 
in Hackensack, New Jersey, and has been practicing law for more than 39 years, with a focus in 
matrimonial and family law.  He handles complex family law matters involving professionals, 
business owners and their spouses, with a particular expertise in the financial service industry, 
and has also been involved in complex business and estate litigation matters.  He has been 
appointed as a mediator and arbitrator by Superior Court Judges and other prominent 
matrimonial attorneys, and as Guardian Ad Litem and Discovery Master in high-conflict matters 
related to children. 
 
Admitted to practice in New Jersey and before the United States District Court for the District of 
New Jersey and the Third Circuit Court of Appeals, Mr. Weiner is Past President of the Bergen 
County Bar Association and was the representative from Bergen County to the State of New 
Jersey Judicial and Prosecutorial Appointments Committee of the New Jersey State Bar 
Association from 2008-2014.  He is also Past Chair of the Bergen County Bench Bar and Ethics 
Committees.   
 
A frequent lecturer for CLE programs, Mr. Weiner has provided commentary to publications 
including the Bergen Record, the Newark Star Ledger and the New Jersey Law Journal.  He 
was named the 2016 Professional Lawyer of the Year by the Bergen County Bar Association 
and is the recipient of several other honors. 
 
Mr. Weiner received his B.A. from the University of Maryland and his J.D. from Hofstra 
University.  He clerked for the Honorable Edward J. Van Tassel, Superior Court, Bergen County. 
 
 
Evan R. Weinstein is Managing Partner of Weinstein Family Law, P.C. in Short Hills, New 
Jersey, and concentrates his practice in family law, particularly divorce, equitable distribution, 
alimony, spousal support, martial property settlement agreements, cohabitation agreements, 
premarital agreements, child custody and parenting time disputes, domestic violence and other 
related matters.   
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Admitted to practice in New Jersey and New York, Mr. Weinstein is a member of the Essex 
County Bar Association and the Family Law Section of the New Jersey State Bar Association.  
He has co-authored several articles on family law topics which have appeared in state and 
national publications. 
 
Mr. Weinstein received his B.A. from Syracuse University and his J.D. from the Benjamin N. 
Cardozo School of Law. 
 
 
Honorable Marcella Matos Wilson, JSC was appointed to the Superior Court in 2014, is 
assigned to the Family Division, Essex County, and sits in Newark, New Jersey.  She serves as 
the Lead Judge for the FM Unit in Essex County.  Prior to being appointed to the bench, she was 
a solo practitioner for 20 years and concentrated her practice in family law.  
 
Co-Chair of the Supreme Court Child Support Subcommittee, Judge Wilson serves on the 
Supreme Court Family Practice Committee and Presiding Judges FD-FM Committee.  Prior to 
being appointed to the bench, she was a member of the Essex County Family Law Executive 
Committee, a volunteer for the Early Settlement Panel and was a court approved Mediator.  She 
was the recipient of the Essex County Prosecutor’s Award for her outstanding contributions to 
crime victims and their families. 
 
Judge Wilson received her B.S. from Caldwell University and her J.D. from Seton Hall University 
School of Law.  She clerked for the Honorable John J. Dois and the Honorable Joseph A. 
Falcone. 
 
 
Amanda M. Yu is a Partner in Drisgula Divorce and Family Law in Wayne, New Jersey, where 
she concentrates her practice exclusively in family and matrimonial law.  In addition to litigation 
she offers mediation, guardian ad litem, parenting coordination and parenting time supervision 
services. 
 
Admitted to practice in New Jersey and New York, and before the United States District Court for 
the District of New Jersey, Ms. Yu is a member of the Family Law Section and Young Lawyer’s 
Division of the New Jersey State Bar Association.  She serves on the Family Law Executive 
Committee and has been a member of the Family Law, Lawyer Referral/Pro Bono and Dinner 
Meetings Committees of the Bergen County Bar Association.  Ms. Yu has been accepted into the 
American Academy of Matrimonial Lawyers – New Jersey Mentorship Program and has served as  
Co-Chair of the Recent Graduate Committee and as an Officer of the New Attorneys Division 
Subcommittee of the Fordham Law Alumni Attorneys of Color.  She is the recipient of several 
honors. 
 
Ms. Yu received her B.A. from Rutgers University and her J.D. from Fordham University School of 
Law.  She clerked for the Honorable Linda E. Mallozzi, J.S.C., Superior Court of New Jersey, 
Union County, Chancery Division, Family Part. 
 
 
Honorable Thomas P. Zampino, PJFP (Ret.) is Of Counsel to Snyder Sarno D’Aniello Maceri 
& da Costa LLC with offices in Roseland, Bridgewater, Hackensack and Morristown, New 
Jersey, and limits his practice to the mediation and arbitration of matrimonial cases by referral or 
appointment by the court.  He served as a Judge of the Superior Court, Family Part, for more 
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than two decades, where he settled or decided thousands of divorce cases, and for a time also 
served as Presiding Judge of the Family Court. 
 
Admitted to practice in New Jersey and New York, and before the United States Supreme Court, 
Judge Zampino is a Trustee of the National Council of Juvenile and Family Court Judges and 
has co-chaired the Council’s Permanency Planning for Children Committee.  As an attorney, he 
is Past Chair of the New Jersey State Bar Association Family Law Section and the New Jersey 
Child Support Commission, as well as a member of the New Jersey Supreme Court Family 
Practice Committee.  A member of the American Academy of Matrimonial Lawyers (AAML), he 
has lectured for ICLE and the National Council of Juvenile and Family Court Judges, and is the 
author of articles which have appeared in New Jersey Lawyer and New Jersey Family Lawyer.     
 
Judge Zampino is a graduate of St. Peter’s College and Seton Hall University School of Law. 
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FINDINGS OF FACTS AND CONCLUSIONS OF LAW  

By: Christine C. Fitzgerald, Esq. 

 As most family matters are conducted as bench trials, the theater of openings and 

closings and of intense cross examination that you see in the movies is less important. Although 

being persuasive is an art form, Judges are generally less inclined to be swayed by theatrics.  In 

some cases, after the testimony and evidence is concluded, a Court may ask you for an oral 

summation or a written summation also known as Finding of Facts and Conclusions of Law.  If 

you have had multiple days of trials with time in between trial dates as is typical, time to prepare 

is key.  This part of your trial is possibly the most important part as it is your chance to direct the 

Court’s attention to the evidence and the testimony that is relevant to an issue in a case and 

then explain how that evidence and facts apply to the law.  A good summation or Finding of 

Facts and Conclusions of Law should tie all the evidence and testimony together with the law.   

 A Court is required after a trial to issue a decision which sets forth the findings of facts 

and conclusions of law.  A written summation that lays out your case is your opportunity to 

essentially write the Court’s decision.   Writing a Finding of Facts and Conclusions of Law can 

be difficult, especially the longer the case and the more complex the issues are, the following 

are some tips to writing a Finding a Facts and Conclusions of Law so that you can get the most 

out of your opportunity: 

1. Order the Transcript from the Trial:  This will allow you to quote and pinpoint testimony 

accurately and fill in any holes in your notes.  If your client’s financial circumstances do 

not allow you to order the written transcripts or you do not have time to order them, order 

the audio. It is free and takes about a day.  

 

2. Note the Court’s Questions:  As the trial is ongoing, if the Court stops to ask for 

clarification or a question during the testimony, make a note that the Court was 

interested in that particular topic – it may be an important point that you have missed or 

did not think would resonate with the Court. This will allow you to see how that can tie 

into your case and evidence.  

 

3. Be Consistent with Your Theme:  Before you start your trial, you should have a theory of 

the case or a theme that you have weaved in your opening statement, the testimony, the 

evidence, and now in your conclusion.   

 

4. Review all Evidence:  Review all of your evidence for any documents that are especially 

important to your case so that you can highlight it upfront.  

 

5. Organize your thoughts:  Depending on the length of the case and the issues, you may 

want to organize the summation by witness or by issue.  If by witness, then pull all 

evidence that was used for that witness and the transcripts from that witness and pull out 



 

 

the most important evidence and testimony to highlight the points you were making.  If 

by issue, then organize the witnesses and evidence by issue and do the same.  

 

6. Balance between Thorough and Brevity:  This is a tough balance to walk.  The Court 

was there so you do not need to remind the court of every single statement made by the 

parties.   

 

7. Research:  You have already done much of the research in your trial brief but now is the 

chance to take that law and then point to the specific testimony and evidence.  

Additionally, there may have been issues that arose during the trial that you need to brief 

or that maybe you need to further clarify.  

 

8. Relief:  Always include exactly what you are asking the court to do in its decision with 

specificity. 


