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What�steps�to�take�when�your��
client�gets�a�surprise�notice that��
its�property�is�the�subject�of�an��

“area�in�need”�designation��
hearing (condemnation/non

condemnation)�and�the�hearing is��
a�week away?

Get�more time!!!!!

2
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Step�1 – Initial Resolution
Governing�Body�authorizes�investigation�to�determine�if�the�area�qualifies�as��
condemnation�or�non-condemnation�redevelopment area

Ø Redevelopment�area defined

Ø Properties�included�and excluded

Step�2 – Municipal�Due Diligence
Planning�Board�directs�a�planner�to�research�the�properties�in�the�study area

Ø External inspection
Ø internal�inspection possibly?

Ø Municipal records

Ø Assessment�of�physical conditions

Ø Tax�maps�and photos

Ø Building�department�files�and records

Ø Development�approvals�and permits

Ø Sewer records

Ø Police�reports�of�vandalism,�accidents, crime

Ø Sanborn maps

3
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Step�3 – Preliminary Investigation
A “map showing the boundaries of the proposed redevelopment area and
the location of the various parcels of property included therein…appended to
the map a statement setting forth the basis for the investigation.”

N.J.S.A. 40A:12-6(b)(1)

Step 4 – Notice of a Planning Board Hearing
Publication - “A copy of the notice shall be published in a newspaper of
general circulation in the municipality once each week for two consecutive
weeks, and the last publication shall be not less than ten days prior to the
date set for the hearing.”

Mailing – “A copy of the notice shall be mailed at least ten days prior to the
date set for the hearing to the last owner, if any, of each parcel of property
within the area according to the assessment records of the municipality.”

- Notice also mailed to any “claimant” who has asked for notice.

N.J.S.A. 40A:12-6(d)
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Step�5 – Get�to Work!!
Ø Investigation Report

Ø Get�more�time�– Due Process
Ø Proper�notice?

Ø OPRA Requests

Ø Conference�with�elected officials/professionals

Ø Inspect�the property

Ø Get�the�neighbors involved

Ø Property�owner information
Ø Leases

Ø Title

Ø Surveys

Ø Plans

Ø Photos

Ø Hire experts
Ø Planner

Ø Architect

Ø Appraiser

Ø Library Consultant?

6

6

7 



Step�6 – Planning�Board Hearing
“At the hearing, which may be adjourned from time to time, the planning
board shall hear all persons who are interested in or would be affected by a
determination that the delineated area is a redevelopment area. All
objections to such a determination and evidence in support of those
objections, given orally or in writing, shall be received and considered and
made a part of the public record.”

N.J.S.A. 40A:12A-6(d)(4)

Step 7 – Designation by Governing Body
Planning Board makes recommendation to governing body who can accept
or reject recommendations in designated the redevelopment area by notice

Step 8 – Notice of Designation
Notice of the redevelopment designation must be served within ten days on
all property owners and written objectors

“Legal action must be taken within 45 days of receipt of notice and
that failure to do so shall preclude an owner from later raising such
a challenge”

N.J.S.A. 40A:12A-6(b)(5)(e)(ii)
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Municipal
“Substantial Evidence”

8

8

9 



9

9

10 



10

10

11 



11

11

12 



12

13 



13

13

14 



14

15 



15

15

16 



16

16

17 



17

17

18 



18

Property�Owner Rebuttal
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Footnotes

1 The study area in the original resolution encompassed more than the Library site; a resolution adopted six weeks later

limited the area to the Library site alone. The site includes the Library and a small amount of adjacent land. Because

the redevelopment process focused primarily on the Library building, we use the terms “Library” and “Library site”

interchangeably to refer to the area designated in need of redevelopment in 2019.

2 The statute provides that an “area may be determined to be in need of redevelopment” if “any of the following conditions

is found”:

(d) Areas with buildings or improvements which, by reason of dilapidation, obsolescence, overcrowding, faulty

arrangement or design, lack of ventilation, light and sanitary facilities, excessive land coverage, deleterious land use

or obsolete layout, or any combination of these or other factors, are detrimental to the safety, health, morals, or welfare

of the community.”

[(emphases added).]

3 N.J.S.A. 40A:12-21 authorizes the private sale of municipally owned property under certain circumstances. Subsection

(l) provides for sales to “duly incorporated urban renewal corporation[s] ... for the purpose of constructing housing for low

or moderate income persons or families or persons with disabilities.”

4 The statute's introductory language is a bit challenging to read at first blush. It states that

[a]ny county or municipality may sell any real property, capital improvement or personal property ... not needed for

public use ... other than county or municipal lands, real property otherwise dedicated or restricted pursuant to law, and,

except as otherwise provided by law, all such sales shall be made by one of the following methods: ....

A fair reading of the text conveys that counties and municipalities may sell the listed forms of property -- aside from real

property whose use is limited by law -- but may do so only by one of the methods specified in the statute's subsections.

The law's legislative history supports that reading. See S. 283 § 15 (pre-filed for introduction in the 1969 session); Veto

Message to S. 283 1, 14 (Nov. 17, 1969) (recommending revisions in the text); S. 283, Third Official Copy Reprint 13; S.

629 § 14 (introduced March 9, 1970); S. Amends. to S. 629 2 (March 9, 1971) (final version of the bill).

5 The Local Lands and Buildings Law provides other avenues for a municipality to sell public property. See N.J.S.A.

40A:12-1 to -30. As noted earlier, the Township relied on N.J.S.A. 40A:12-21(l) when it adopted Resolution 124-22.

6 The prior version of subsection (e) also included a catch-all phrase -- “other conditions” -- that was not tethered

to conditions of title or diverse ownership. See N.J.S.A. 40A:12A-5(e) (2007). To “avoid rendering” subsection (e)

“unconstitutional and give effect to the Legislature's ... purpose,” the Gallenthin Court found the Legislature meant to

apply the catch-all phrase “only to property that has become stagnant because of issues of title, diversity of ownership,

or other similar conditions.” Gallenthin, 191 N.J. at 369, 924 A.2d 447 (emphasis added).

7 The relevant language in the LRHL, enacted in 1992, and the Blighted Areas Act, enacted in 1951, is nearly identical.

Compare N.J.S.A. 40:55-21.1(d) (repealed), with N.J.S.A. 40A:12A-5(d).

8 The criteria in subsection (a) are as follows: “The generality of buildings are substandard, unsafe, unsanitary, dilapidated,

or obsolescent, or possess any of such characteristics, or are so lacking in light, air, or space, as to be conducive to

unwholesome living or working conditions.” N.J.S.A. 40A:12A-5(a).
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9 The court's ruling, which pre-dated Gallenthin, also upheld the redevelopment designation under subsection (e).

Concerned Citizens, 370 N.J. Super. at 460, 851 A.2d 685.

10 The Strategic Plan, in addition, reported that only 23 percent of residents surveyed favored “modernization of [the] entire

Library building.”

11 Until February 1, 2023, the Library's hours were 10:00 a.m. to 9:00 p.m. on Monday, Wednesday, and Thursday; 10:00

a.m. to 5:30 p.m. on Tuesday and Friday; 9:00 a.m. to 5:00 p.m. on Saturday; and 1:00 p.m. to 5:00 p.m. on Sunday

-- a total of 3,120 hours in a year, without excluding holidays. See West Orange Public Library, https://www.wopl.org

(last visited Mar. 8, 2023).

12 Statisticians would be right to add that the “mean” data in the IMLS chart involves more than two additional libraries.

See Mean, n.3, Oxford English Dictionary Online (3d ed. Mar. 2001), www.oed.com.resources.njstatelib.org/view/

Entry/115436 (last visited Mar. 8, 2023) (defining “mean” as “[t]he average of a set of numerical values, as calculated

by adding them together and dividing by the number of terms in the set”). The data might also need to be adjusted for

population size and other measures. But the key point of the example remains: if a municipality is counted as a single

entity even though it houses more than one library, statistics for “mean” figures will be overstated when compared to

a one-library town.

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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        (201) 348-6000 
        kporro@chasanlaw.com 

 

PROPERTY RIGHTS 
 

1. Grandfathered Rights? N.J.S.A. 40:55 (D) Interpretation, MLUA variance(s) 

i. Two family in a one family Zone? 

ii. Side yard structure, encroachment enclosed at a later point? 

iii. Use not specifically permitted, but in existence for many years? 

iv. Adverse possession – “O.C.E.A.N.” 

 

2. But not, “ultra vires,” possible defective C of O. Bauer v. City of Newark, 7 N.J. 426, (1951). 

 

3. Zoning – Current Use: Highest & Best Use (Borough Planner, Engineer)? any variances? 

Expansion of Pre-Existing Use? Expansion of Pre-Existing structure? Off-street parking? 

 

4. Title - Non-Usable Deed Transactions – NJAC 18:12-1.1 (Good Faith & Fair Dealing) 

 

5. Byram Twp. v. Western World, 111 N.J. 222 (1988) … “the method by which a town taxes its land 

is not dispositive in determining zoning questions.” (Farmland exemption case, affirmed 

presumption of correctness to County Board of Taxation ruling.)  

 

6. Pantasote v. City of Passaic, 100 N.J. 408 (1985) – Look to municipal assessment as a whole, 

not land verses improvement separately. 

 

7. Milgram v. Ginaldi, 208 WL 2726727 (App. Div. 2008) cert. denied, 197 N.J. 259 (2008) loss of 

access, view, breeze (bundle of recognized property rights) 00condemnation matter. 

 

8. Public Trust Doctrine (Pre-emption)– Navigable waters (waterways for all, LBI docks) Tumino v. 

Long Beach Tp., 319 N.J. Super 514 (App.Div. 1999).  

  

9. Borough of Harvey Cedars v. Karan, 214 N.J. 384 (2013) offset for benefit of dune (no windfall). 

 

10. Allegro v. Afton Village Corp., 9 N.J. (1952) “…courts exist for the sole purpose of rendering 

justice between parties” 

 

11. F.M.C. Stores Co. v. Borough of Morris Plains, 100 N.J. 418, 495 A.2d 1313 (1985) – 

Government must turn on square corners 

 

12. Tax Exemption – not merely civic group of like-minded people, New York Society of Model 

Engineers, NJ Non-Profit Corp v. Borough of Carlstadt.  Tax Court of New Jersey, Docket No. 

012262-2020, decided January 24, 2023. (“Quid Pro Quo”). 

 

13. Standing – untimely filing, sophisticated commercial owner, Tonnelle Center, LLC v. Twp. of 

North Bergen, Tax Court of New Jersey Docket No. 009702-2022 decided February 10, 2023. 

 

14. Good facts always help!  
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N.J.S.A. 40:55D-10.1 

At the request of the developer, the planning board shall grant an informal review of a concept 
plan for a development for which the developer intends to prepare and submit an application for 
development. The amount of any fees for such an informal review shall be a credit toward fees for 
review of the application for development. The developer shall not be bound by any concept plan 
for which review is requested, and the planning board shall not be bound by any such review. 

History: 

L. 1979, c. 216, §8;  

Section 8 requires that the plan[n]ing board informally review a concept plan of a proposed 
development upon request by the developer. 
 
Section 8 requires that the planning board informally review a concept plan of a proposed 
development upon request by the developer. The Assembly committee amendment specifies that 
a developer not be charged fees for such informal review. 
 
Amend page 10, section 8, line 4, after "development.", insert "The developer shall not be required 
to submit any fees for such an informal review.'' 
 
Governors’ Statement:  
S-ll25, sponsored by former Senator Martin L. Greenberg (D-Essex) which amends and clarifies 
the Municipal Land Use Law and further simplifies and makes more predictable the development 
application and review process. 
 

Amended by L. 1985, c. 516, 4. 

Section 8 of P. L. 1979, c. 216 (C. 40:55D-10.l) is amended to read as follows: 
 
At the request of the developer, the planning board shall grant an informal review of a concept 
plan for a development for which the developer intends to prepare and submit an application for 
development. [The developer shall not be required to submit] The amount of any fees for such an 
informal review shall be a credit toward fees for review of the application for development. The 
developer shall not be bound by any concept plan for which review is requested, and the planning 
hoard shall not be bound by any such review. 
 
Section 4 amends P. L. 1979, c. 216, s. 8 (C. 40:55D-10.l) to allow the municipality to charge a 
fee for informal review of a concept plan but the amount of this fee is made a credit toward fees 
for review of the formal application. This change will encourage the municipal board to obtain its 
own independent professional planning review of the proposed development at the stage at which 
it can be of the greatest benefit but at the same time recognizes the functional relationship of 
concept review in making easier review of the formal application.  
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About the Panelists… 
 
 
 
Michael J. Ash, CRE®, Certified as a Certified Civil Trial Attorney by the Supreme Court of New 
Jersey, is a Partner in Carlin, Ward, Ash & Heiart, LLC in Florham Park, New Jersey.  His 
practice focuses on real estate litigation and trial advocacy in eminent domain matters and tax 
appeals.  He collaborates with experts in several disciplines including real estate appraisers, 
engineers, planners and environmental consultants, and handles all aspects of condemnation 
valuation jury trials, commissioner hearings and tax appeals. 
 
Awarded the CRE® designation by the Counselors of Real Estate®, Mr. Ash is admitted to 
practice in New Jersey and New York, and before the United States District Court for the District 
of New Jersey and the Southern District of New York.  He is Chair of the Planning Board of the 
Town of Westfield and a Trustee of the New Jersey Festival Orchestra, as well as a member of 
multiple ad hoc committees for Congregation Temple Emanu-El.  The recipient of several 
honors, he has been involved with Parking Authority of the City of Camden v. Rubin and other 
condemnation and tax appeal cases.  
 
Mr. Ash received his B.A. from Rutgers University and his J.D. from New England School of 
Law.  
 
 
Nylema Nabbie is a Partner in Cleary Giacobbe Alfieri Jacobs, LLC in Oakland, New Jersey, and 
has extensive land development experience on behalf of private and corporate clients on the 
local, county and state levels.  She has substantial litigation experience, including challenges as 
to the constitutionality and validity of municipal zoning ordinances before the trial courts and 
Appellate Division of the State of New Jersey.  She is responsible for complex commercial real 
estate transactions, as well as the representation of financial institutions and private individuals 
in commercial, construction and residential loan transactions; and for the preparation of public 
offering statements and registration of multi-family projects with the Department of Community 
Affairs. 
 
Admitted to practice in New Jersey and New York, Ms. Nabbie is a former Director of the New 
Jersey State Bar Association’s Land Use Section.  She has served as Hillsdale Planning Board 
attorney, as co-counsel to the North Bergen Planning Board, as West New York Zoning Board 
of Adjustment Attorney and as co-counsel to the Closter Zoning Board of Adjustment.  She is a 
former member and Past Chair of the Teaneck Planning Board.  
 
Ms. Nabbie received her undergraduate degree, cum laude, from Seton Hall University and her 
J.D. from Seton Hall University School of Law. 
 
 
Kenneth Porro is a Partner in Chasan Lamparello Mallon & Cappuzzo, P.C. in Secaucus, New 
Jersey, and has more than 29 years of litigation and land use experience throughout New 
Jersey.  He has been General Corporate Counsel to the Meadowlands Municipal Mayors 
Committee, the Town of Secaucus and the Meadowlands Construction Officials Association.  He 
serves as counsel to local and use boards and governmental entities on pending development 
applications, plan revisions, redevelopment plans and related litigation matters. 
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Admitted to practice in New Jersey, Mr. Porro is Past Chair of the New Jersey State Bar 
Association’s Local Government Law Section and has been a member of the Bergen County 
Bar Association.  He has also been a court-appointed Condemnation Commissioner. 
 
A member of the American Inns of Court Foundation, Mr. Porro has lectured for the New Jersey 
State Bar Association on land use and municipal tax appeal topics.  He is the author of several 
articles, including “Redevelopment Through Condemnation,” “The Effect of Government 
Restrictions on Valuation of Property” and “Defending Contempt Penalties Under the Clean 
Water Act.” 
 
Mr. Porro received his B.A. from Loyola College and his J.D. from the University of Baltimore 
School of Law, where he was elected to the Sigma Delta Kappa Law Fraternity. 
 
 
Richard Schkolnick, Law Offices of Richard Schkolnick in Millburn, New Jersey, has extensive 
experience providing solutions to property owners in complex land use and zoning matters, and 
has served as counsel to local government agencies with respect to land use and zoning 
issues.  He focuses his practice in applications to construct wireless communications facilities 
and has represented national wireless carriers in hundreds of zoning applications. 
 
Admitted to practice in New Jersey and New York, Mr. Schkolnick is Past Chair of the Board of 
Directors of the New Jersey State Bar Association’s Land Use Law Section.  He secured a 
unanimous decision from the New Jersey Supreme Court on behalf of the Township of West 
Orange in the State’s seminal eminent domain case, Township of West Orange v. 769 
Associates, LLC, 172 N.J. 564 (2002), and also served as Co-General counsel to the New 
Jersey State Democratic Party. 
 
Mr. Schkolnick is a graduate of Haverford College, where he was elected to Phi Beta Kappa, 
and received his Masters of Government Administration from the University of Pennsylvania’s 
Fels Center of Government, where he was a Fels Scholar.  He received his J.D. from the 
U.C.L.A. School of Law. 
 
 
Robert F. Simon is a Shareholder in and Co-Managing Director of Herold Law, P.A. in Warren, 
New Jersey.  He focuses his practice in land use regulation before local zoning and planning 
boards; real estate-related litigation including land use, tenancy, tax appeals, condemnation and 
title actions; and commercial and residential real estate transactions.  Mr. Simon has been 
qualified as an expert witness in both Superior Court and District Court in legal malpractice and 
mortgage fraud matters.  He has been Board Attorney for the Township of Tewksbury Land Use 
Board, Special Land Use Counsel for the Borough of Wallington as to Affordable Housing and 
land use litigation, and Board Attorney for the Township of Millburn Zoning Board of Adjustment.   
 
Admitted to practice in New Jersey and New York, and before the United States District Court 
for the District of New Jersey and the Southern and Eastern Districts of New York, and the 
United States Court of Appeals for the Second and Third Circuits, Mr. Simon is a member of the 
Board of Directors of the New Jersey State Bar Association’s Land Use Law Section and has 
been Chair of the District XIII (Hunterdon, Somerset and Warren Counties) and District VB Fee 
Arbitration Committees.  He has been a member of the NJSBA Real Estate Law Section and 
has lectured for ICLE and Lorman Education Services.  
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Mr. Simon received his B.A. from Johns Hopkins University and his J.D. from Benjamin N. 
Cardozo School of Law, Yeshiva University, where he served as a member of the Editorial 
Board of the New Europe Law Review.  He was a judicial law clerk to the Honorable R. 
Benjamin Cohen, J.S.C. 
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