Retirement and Alimony: Will | Ever be Able to Retire?

Retirement presents complex questions about alimony obligations. This panel examines
the legal framework for early retirement, prospective retirement, retirement provisions in
agreements, and handling open durational alimony in a gray divorce.



NEGOTIATING SURIVORSHIP BENEFITS IN DIVORCE: STRATEGIC
CONSIDERATIONS AND PRACTICAL SOLUTIONS

Jayde Divito, Esq.
Hovanec & Divito, LLC

When considering the equitable distribution of retirement assets, practitioners
often focus on valuation and division of the marital portion of a pension. However, one of
the most consequential, yet frequently misunderstood, components of pension division is
the survivorship benefit. Properly addressing this issue requires not only an
understanding of the mechanics of pension plans, but also thoughtful negotiation strategy
and, in some cases, creative financial solutions with the assistance of a financial expert.

Understanding the Survivorship Benefit

A survivorship benefit ensures that, upon the death of the pension participant, a
designated beneficiary (which is often a spouse or former spouse), continues to receive
a portion of the pension payments even after the participant’s death. In most defined
benefit plans, this requires the pension participant to actively elect a joint and survivor
annuity at the time of his or her retirement.

While the non-pension participant spouse may demand that he or she receive a
survivorship benefit in addition to his or her share of the spouse’s pension, the
implications of this benefit on the retiree must be fully understood and considered prior to
reaching an agreement with respect to same. Most importantly, the election of a
survivorship benefit comes at a cost to the retiree. Specifically, the retiree’s monthly
benefit is actuarially reduced to account for the extended period of the pension payment
over two (2) lives, rather than one (1). This reduced benefit is actuarial (based upon
lifespan and payout duration) and often substantial inasmuch as the retiree bears the cost
of during his or her lifetime, regardless of whether the benefit is ever realized.

As a result of receiving a permanently reduced pension benefit after selecting a
former spouse as a survivor beneficiary, the retiree bears the cost during his or her lifetime
despite the fact that the survivorship benefit only becomes relevant upon the retiree’s
death. In practice, this means that a pension which has already been distributed in
equitable distribution is further diminished to fund a contingent future benefit.

Key Negotiation Considerations

Practitioners must be particularly cautious where the pension has already been
equitably distributed. Requiring a survivorship election in that context can result in a
scenario where:



e The non-employee spouse receives their marital share of the pension, and

« The employee spouse’s remaining share is reduced again to secure that same
spouse’s survivorship protection

As such, when survivorship is imposed without accounting for this reduction, it can
distort the original equitable distribution scheme by providing a disproportionate share to
the non-employee spouse. Therefore, failing to consider the effect of forcing a retiree to
designate a former spouse as a surviving beneficiary can lead to a fundamentally unjust
result.

In the context of post-judgment applications to modify or terminate alimony based
upon retirement, we often argue that a litigant should not be required to rely upon or
further deplete assets that have already been distributed between the parties. In these
scenarios, we also consider that unlike during employment, where income may be
supplemented or replaced, retirees are often limited to:

o Fixed pension income;
e Social Security benefits; and
e Previously distributed assets.

As reflected in litigation involving retirement-based modifications, once a party is
reliant upon pension income, there is often no ability to offset a reduction in benefits
through continued earnings. Thus, requiring a survivorship election post-retirement may
have an immediate and irreversible impact on the retiree’s financial stability.

Given these consequences, survivorship benefits should never be treated as
automatic. Instead, practitioners should consider:

-

. Allocation of the Cost of the Survivorship Benefit.

Should the actuarial reduction be shared by the parties?

Should the non-pension participant spouse’s share be reduced proportionally?

2. What Is the Scope of the Benefit?

What is the expected full benefit versus the marital share of the benefit?

Is the former spouse entitled to a full survivor benefit, or only to a percentage
tied to his or her marital share?



3. Is an Offset Possible?

Can the cost of the survivorship benefit be offset from other assets?

4. Plan Limitations?

o Certain plans impose restrictions on beneficiary designations, timing of
elections, or available annuity options. Understanding these constraints is
essential before negotiating terms.

5. lIrrevocability?

e Many survivor benefit elections are irrevocable once made, which
demonstrates the importance of careful drafting and informed decision-making
at the time of negotiating the settlement agreement.

Creative Solutions for Consideration

In some cases, the parties may agree to waive or modify the survivorship benefit in
favor of an alternative form of protection, most commonly in the form of life insurance.
This is where a forensic accountant or financial expert can be invaluable. For instance, in
this scenario, a forensic expert can:

e Quantify the value of the lost survivorship benefit;
o Analyze life expectancy scenarios;

o Determine the appropriate amount of insurance needed to replicate the economic
value of the survivorship benefit by way of a schedule; and

« Structure a declining coverage schedule that reflects the diminishing risk over time.

As such, rather than requiring a permanent survivor annuity (with a corresponding
reduction in monthly pension income), the retiree may maintain a life insurance policy:

« Naming the former spouse as beneficiary;
« With coverage calibrated to the present value of the expected survivor benefit; and

o Potentially decreasing over time as the retiree ages and the remaining exposure
declines.

This approach can preserve the retiree’s monthly income while still protecting the non-
pension participant spouse against premature death.



Survivorship benefits are not merely a technical component of pension division;
rather, these benefits are a central economic issue with long-term consequences for both
parties. Effective advocacy requires a clear understanding of how these benefits function,
a strategic approach to negotiation, and, where appropriate, the use of financial experts
to develop equitable alternatives. By approaching survivorship benefits with both legal
precision and financial insight, practitioners can better protect their clients and craft
settlements that are both fair and durable.



Hot Tips for Filing Prospective Retirement Applications in
“Gray Divorce”

By Alexandra M. Freed, Esq'.

New Jersey's alimony statute explicitly authorizes prospective retirement applications,
yet many practitioners miss critical opportunities to address retirement at the time of
divorce. This article provides essential strategies for effectively handling prospective
retirement relief under N.J.S.A. 2A:34-23()).

Understanding the Statutory Framework

N.J.S.A. 2A:34-23(j) establishes a rebuttable presumption that alimony terminates
when the obligor reaches full Social Security retirement age (currently 67 for those
born in 1960 or later). The statute mandates prospective relief: “If the obligor intends
to retire but has not yet retired, the court shall establish the conditions under which the
modification or termination of alimony will be effective. The use of "shall" creates a
mandatory obligation for courts to address prospective retirement when properly
raised.

Key Case Law: Mulholland v. Sweigart

In Mulholland v. Sweigart, 2022 N.J. Super. Unpub. LEXIS 840, the Appellate Division
reversed a trial court that refused to consider an obligor's prospective retirement. The
court emphasized that requiring actual completion of retirement before granting relief
ignores the Legislature's clear intent by including the word "prospective" in the statute.
This case establishes that courts cannot impose a "wait until retirement" requirement.

Strategic Tips for Attorneys

Tip 1: Raise Prospective Retirement at Trial, Not Post-Judgment

Filing prospective retirement applications at the time of divorce avoids duplicative post-
judgment litigation. When your client is within 12-18 months of full retirement age,
include prospective retirement relief in your initial request for judgment. This approach:

» Provides certainty for both parties at the time of divorce

* Reduces litigation costs by addressing retirement proactively

* Allows the court to structure alimony with built-in termination dates

* Prevents obligees from arguing that circumstances changed post-judgment

Tip 2: Document Concrete Retirement Plans

Distinguish your case from Mueller v. Mueller, 446 N.J. Super. 582 (Ch. Div. 2016),
where the court found a request filed five years before retirement premature.
Strengthen your application with:

» Executed severance agreements establishing definitive retirement dates

» Evidence of involuntary retirement or business restructuring

« Documentation showing the client will actually be retired before reaching full

retirement age

« Timing within 12-18 months of full retirement age
Unlike early retirement cases requiring good faith analysis, applications tied to full
retirement age benefit from the statutory presumption favoring termination.




Tip 3: Emphasize That "Need" is Not a Statutory Factor

This is perhaps the most overlooked strategic point. N.J.S.A. 2A:34-23(j)(1) lists
eleven specific factors for evaluating retirement applications. Notably absent: the
obligee's need or the obligor's ability to pay.
While N.J.S.A. 2A:34-23(b)(1) explicitly lists "actual need and ability of the parties to
pay" as the first factor for initial alimony awards, the retirement statute intentionally
omits this consideration. Courts cannot expand the statutory list or import factors from
other provisions.
When opposing counsel argues that the obligee still "needs" support, respond that:
* The Legislature's omission of "need" from the retirement factors is deliberate
and legally significant
» Allowing need alone to overcome the presumption would render the statutory
presumption meaningless
* Retirement creates mutual challenges for both parties—neither party bears a
disproportionate burden
* The court's analysis must focus on the eleven statutory factors, not general
equity arguments

Tip 4: Leverage Substantial Equitable Distribution

The statutory factor addressing "assets of the parties at the time of the retirement
application" becomes critical when the marital estate includes substantial retirement
accounts. Attorneys can argue that:
* The obligee's share of marital retirement assets represents the parties' joint
retirement savings effort
 These assets were specifically accumulated and designated for retirement
purposes
+ The obligee can access retirement accounts penalty-free after age 597
« Continuing alimony would provide double retirement security at the obligor's
expense
« Even conservative investment returns generate substantial supplemental
income
This distinguishes cases where obligees received inadequate resources from cases
where substantial assets enable financial independence.

Tip 5: Address the Obligee's Social Security Benefits

Don't overlook derivative Social Security benefits. When the obligee is over 62, they
can collect up to 50% of the obligor's Social Security benefit. Attorneys can calculate
and present:
« The obligee's derivative benefit amount (typically available through Social
Security estimates)
+ Combined income from the obligee's employment, derivative Social Security,
and potential investment income from distributed assets
« Comparison showing the obligee's total resources versus the obligor's limited
retirement income
This demonstrates that both parties face similar financial constraints in retirement,
supporting equal treatment rather than continued dependency.

Tip 6: Structure Bridge Alimony Strategically



When your client retires before reaching full retirement age, propose bridge alimony
that:

* Provides support from actual retirement date through full retirement age

» Reflects the obligor's reduced but still substantial severance income

+ Terminates automatically when the presumption for cessation takes effect

» Accounts for the obligor's need to preserve severance funds for long-term

retirement security

This approach acknowledges temporary ability to pay while preserving the statutory
right to termination at full retirement age.

Analyzing the Statutory Factors

When drafting a brief in support of prospective retirement systematically address
each N.J.S.A. 2A:34-23(j)(1) factor. Examples of arguments related to each factor
are set forth below.

Ages of the Parties

Emphasize when both parties are at or near retirement age. A three-year age
difference demonstrates that both spouses are retirement-age peers, supporting equal
treatment rather than continued dependency.

Economic Dependency During Marriage

Acknowledge historical dependency but argue it has been adequately compensated
through equitable distribution. The 50/50 division of accumulated wealth addresses
the economic interdependency that existed during the marriage.

Duration and Amount of Alimony Already Paid

Calculate total pendente lite support (both direct payments and expense coverage)
plus any bridge alimony proposed. Present this as a substantial transition benefit that
facilitated the obligee's adjustment.

Ability to Have Saved for Retirement

This factor strongly favors termination in initial divorce proceedings. Unlike post-
judgment modification cases evaluating whether a party had opportunity to save after
divorce, initial divorce cases involve division of the actual retirement savings
accumulated during the marriage. The obligee receives full credit for joint retirement
planning efforts through equitable distribution.

Common Mistakes to Avoid

» Waiting until post-judgment to raise retirement—missing the opportunity for
streamlined resolution at trial.

» Filing too early without concrete retirement plans—allowing courts to find the
application premature

» Failing to rebut need-based arguments with statutory factor analysis

* Overlooking derivative Social Security benefits in income calculations

* Inadequately documenting the client's actual retirement plans and severance
terms (if applicable)

* Neglecting to emphasize the substantial equitable distribution as retirement
compensation



Conclusion

Prospective retirement applications represent an underutilized tool for achieving
efficient and equitable outcomes in long-term marriage cases. By raising retirement
issues at the time of divorce rather than through subsequent modification applications,
practitioners can provide their clients with certainty while avoiding duplicative litigation
costs.

The key is timing, preparation, and systematic application of the statutory factors.
When your client is within 12-18 months of full retirement age, has concrete retirement
plans, and the case involves substantial equitable distribution, prospective retirement
relief should be part of your initial trial strategy.

Remember: the Legislature created a distinct framework for retirement cases that
intentionally differs from initial alimony determinations. The statutory presumption
favoring termination at full retirement age reflects sound policy recognizing that
retirement fundamentally alters the alimony equation. Use this framework to your
client's advantage.

i Ali is an attorney at SeidenFreed LLC in Pennington, NJ. She is a member of the NJSBA Family
Law Executive Committee and an Associate Editor of the New Jersey Family Lawyer.



POST-JUDGMENT ALIMONY AND RETIREMENT: FACTS AND FICTION
By Sean Gaynor

On its face, it appears the drafters of the 2014 amendments to N.J.S.A. 2A:34-23 were
trying to make it easier to reach a resolution when an alimony payor sought to retire. Subsection
(j) sets out multiple different scenarios and factors to consider when a payor seeks to retire,
subsection (k) considers separate factors for the self-employed payor, and much of the
consideration is tied to a party’s “full retirement age” based on Social Security benefits. In theory,
that framework should make it easier to determine whether termination or modification is
appropriate.

Unfortunately, consideration of all of those factors can often lead to a difference in
viewpoints among counsel and litigants and has led to substantial litigation on post-judgment
retirement applications. This frequently leads to prolonged and costly litigation in what is largely
a zero-sum issue: when it comes to retirement, typically alimony is either terminated or not
terminated, and therefore one party is inevitably going to “lose.”

Given the high stakes of such a hearing, it is important to approach these applications
decisively on both sides and ensure that you have all the evidence you need for a potential plenary
hearing. That starts at the discovery phase, but it is equally as important to consider any and all
procedural safeguards in place to ensure you can try to limit the costs involved with this hearing.
Ultimately, these applications come down to facts, and it is critical that you obtain the facts to
support your side in any way possible and that your client understands the importance of you
having those facts.

DISCOVERY STRATEGIES
Discovery in retirement applications should not be given short-shrift, and “form” discovery

rarely provides all of the information necessary. When used correctly, discovery can give an



attorney the power to proceed on a dual-track approach: it provides the information needed to
successfully try your client’s case, while also potentially providing you with the ammunition
needed to reach a settlement prior to getting to the hearing, saving time and money.

Discovery starts with the filing of your client’s application. Don’t simply ask for that
Plenary Hearing or for “discovery.” Instead, be specific — ask for permission to serve
Interrogatories and a Notice to Produce. Consider whether you want discovery to be limited in
any way. Decide whether it may be beneficial to send Requests for Admissions, and to depose the
other party.

Your discovery should start by reviewing not only the factors appropriate to your case, but
any and all factors that could be relevant. For example, if you are representing a payor whose
MSA was signed post-2014 and who is seeking to retire at his full retirement age, you fall under
N.J.S.A. 2A:34-23(j)(1) and the factors set forth therein. That doesn’t mean there may not be
relevant factors in other subsections. Subsection (j)(2)(b) requires a court to consider the obligor’s
field of employment and the generally accepted age of retirement for those in that field — that factor
may be relevant to your application as well, regardless of whether your client has reached full
retirement age. Likewise, a party’s motivation in retiring (factor (j)(2)(d)) or the reasonable
expectations of the parties regarding retirement during the marriage or civil union (factor(j)(3)(e))
may be relevant areas of inquiry for discovery.

It’s also important to remember that the subsection (j) factors are only the first point in
your inquiry: they determine if the retirement warrants a review of alimony, but thereafter a court
must also consider the alimony factors set forth in N.J.S.A. 2A:34-23(b) to determine whether

modification or termination is actually warranted.



A deposition can be a particularly useful tool for an attorney in this arena, as the cases turn
on such fact-specific inquiries that Interrogatories and Requests for Admissions may be
insufficient to obtain the evidence necessary to prove your client’s case. A deposition allows for
the live follow-up questions that allows counsel to explore issues supporting their client’s position
on a deeper level. At the same time, depositions always come with their own warning: you may
well be preparing the other side for what you are going to ask at trial, and that always has the
potential to backfire on you. As with any tool in your arsenal: proceed with caution and with a
clear focus in mind.

Another important consideration that you should address as soon as possible is whether an
expert is necessary. In many cases, a cash-flow projection can be more persuasive than a
traditional lifestyle analysis because the central issue is sustainability of post-retirement support
over time. Parties should therefore consider obtaining such a projection from a financial expert
who can testify, based on the assets, income, and prospective retirement of each party, what that
party has available to them in retirement and whether, at some point based on a given scenario,
they will run out of money. For example, a payor may want to utilize a cash flow expert if the
payee has sufficient cash-generating assets that he or she can support him or herself comfortably
even without receipt of alimony. A payee, in contrast, may want to utilize a cash flow expert to
demonstrate why alimony must continue to prevent him or her from becoming effectively destitute
at a certain age.

One important caveat that requires you to carefully tailor and craft your discovery: while
typically, alimony modifications allows a court to consider the equitable distribution of property
ordered, any payouts on equitable distribution out of current income, and the income available to

either party through investment of any assets held by that party, N.J.S.A. 2A:34-23(j)(4) applies



only to the obligor’s ability to pay. Same provides that the “assets distributed between the parties
at the time of the entry of a final order of divorce or dissolution of a civil union shall not be
considered by the court for purposes of determining the obligor’s ability to pay alimony following
retirement.” (emphasis added). This is a limiting provision, but its impact is also limited only to a
payor’s ability to pay, and only as to the existence of the asset itself. Thus, a party could reasonably
inquire into the income produced from that asset, even if the asset cannot be considered, and there
is no limiting provision on assets distributed to the payee and considering same in whether the
payee still has a need for alimony. Of course, N.J.S.A. 2A:34-23(b)(10) still only permits a judge
to consider equitable distribution “to the extent this consideration is reasonable, just and fair,” and
it may well be argued that such a consideration is not fair in your particular case.

Ultimately, practitioners should approach discovery in retirement applications as if a
plenary hearing is inevitable — even when settlement remains the goal.

PREPARING YOUR CLIENT IS CRITICAL

Retirement applications are incredibly fact-specific, technical, and can turn on the smallest
detail. For that reason, preparing your client from the outset is absolutely critical to achieving a
positive result in a case. This should begin as soon as an application for retirement is contemplated
or filed — given the range of outcomes that can occur, it is important to sit down with a client and
discuss, up front, the risks, potential exposure, and pros and cons of litigating a case on either side.
That discussion must include a detailed explanation of the law, and more specifically which
subsection of the law applies to a litigant’s individual case and what factors will need to be
addressed.

This preparation continues through the discovery phase, when a litigant must always be

thinking about how discovery is going to be viewed if a plenary hearing is ultimately necessary.



It is for this reason that parties on both sides of a retirement application must be incredibly
forthcoming in their answers to discovery. Neither party should appear to be withholding
information regarding assets or income, as that can suggest alimony can be maintained or is no
longer necessary.

Ultimately, nowhere is this preparation more important than when preparing testimony,
either for trial or a deposition. A client must understand the pros and cons of their case and should
be prepared to walk through a multitude of factors that support their case, while also being prepared
to address any potential shortfalls that they will likely need to address in either cross examination
or re-direct.

As a fact-specific inquiry, a retirement plenary hearing can ultimately come down to
credibility, and thus having a client who is credible and prepared to testify credibly is critical to
reaching a successful outcome in your case.

ENDING THE PLENARY HEARING BEFORE IT STARTED

Most courts facing retirement applications are still handling them in one of two ways: they

are either denying the motion outright, or ordering discovery and a plenary hearing related to same.

However, Cardali v. Cardali, 255 N.J. 85 (2023) suggests a mid-level approach may be more

appropriate. Although Cardali involved cohabitation rather than requirement, its procedural
framework reflects the Supreme Court’s broader effort to manage post-judgment modification
litigation more efficiently. In Cardali, the Court set forth a process for these applications that can
apply equally to any post-judgment application:

If the movant presents such prima facie evidence, the court should grant
limited discovery tailored to the issues contested in the motion, subject to
any protective order necessary to safeguard confidential information. If
material issues remain in dispute after discovery and the filing of
supplemental certifications, the court must conduct a plenary hearing before
deciding the motion to terminate or [modify] alimony.



Cardali at 95, 112-113.

Parties should carefully tailor their applications to ask for this two-step relief, and should
continue to request same regardless of whether a Court initially agrees to this process or not. In
other words, a party’s application related to retirement should specifically seek the exchange of
discovery first, followed by supplemental Certifications addressing that discovery. In those
supplemental Certifications, parties should address whether any material facts remain in dispute
requiring a plenary hearing, or whether at this point a plenary hearing is no longer necessary.

This two-step process can save tens of thousands of dollars for litigants, as discovery may
well yield substantial evidence that can support one side’s position over the other’s. Consider this:
a party who opposes a request to modify termination of alimony pursuant to N.J.S.A. 2A:34-
23(j)(1) does not need to file a Case Information Statement unless the party seeking relief has
demonstrated a prima facie showing of a substantial change in circumstances warranting
modification or termination of alimony. See R. 5:5-4(a)(4) and compare to R. 5:5-4(a)(5). A
payee’s CIS, therefore, likely will not be evaluated by the Court until after the discovery period,
and a supplemental Certification can be incredibly helpful to a Court’s analysis and determination
of whether that hearing is actually necessary.

Being mindful of Cardali’s roadmap for addressing post-judgment disputes can save

litigants significant time and expense while leading to more positive outcomes.
FACTS MATTER
Ultimately, post-judgment retirement applications come down to facts. The facts of each
party’s case are critical, and evidence gathering will be key. It is important to view each case as
its own independent case with individual facts from the start, and the appropriately plan how to

effectively represent your client in order to reach a successful resolution. Ensuring you have all



of the facts early in the process is equally as important, as it allows you to be ready for every phase
of this litigation, and ideally for every possible avenue to reach settlement rather than needing to

go through a hearing.
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Alimony Buy-Outs
Key Considerations and a Case Study

Sandra R. Klevan, CPA, ABV/CFF
Managing Director
Stout

Case Study - Assumptions

The parties were married for 30 years, and thus it is expected that the court would
award open durational alimony. The Husband (age 60) is the primary earner with
approximately $750,000 in gross annual income and $450,000 after-tax income, while
the Wife, (age 55) has no independent earnings capacity at present.

Given the length of the marriage, disparity in income, and the Wife's limited earning
capacity, the award reflects the statutory objective of maintaining a lifestyle
reasonably comparable to that enjoyed during the marriage.

For purposes of settlement, the parties are considering an alimony buy-out, which
converts the stream of future alimony payments into a present value lump sum,
discounted for time value of money and contingencies.

Key Inputs into the Alimony Buy-out Calculation

1. Amount of Alimony
a. Until expected retirement: For this case study, it is assumed the parties
have agreed, based on the alimony factors, that until Husband'’s expected
retirement wife is due a $150,000 per year in alimony.

b. After retirement: The parties are discussing a potential reduction, but not
an elimination of alimony all together. The amount of this “step down”
alimony is in dispute, with Husband arguing it should be $75,000 and
Wife arguing it should be $100,000. Factors being considered are
expected assets and incomes of both parties after the husband retires as
well as lifestyle spending and needs.




2. Duration of Alimony
a. Until expected retirement: For purposes of settlement, both parties
ultimately agreed to use full retirement age of 67, which would be 7 years
from the date of divorce. Although Husband tried to argue that due to the
stress of his job and other factors it should have been earlier.

b. After retirement — This is another factor in dispute. Husband, would only
agree to an additional 7 years of alimony until age 74, arguing that his
health is not good and his funds will run out if he continues to pay after
that. Wife disagrees and believes it should be based on his turning 80,
which would be an additional 13 years. She argues that this is closer to
his life expectancy and that she will not have the means to support her
lifestyle. Further, with the disparity in incomes, he will have the ability to
continue to save, while she will not.

3. Discount rate: A discounted factor is applied to account for the time value of
money associated with getting the alimony payment up front as opposed to in
payments over time. Time value of money is the idea that a dollar today is worth
more than a dollar received in the future. This is because money available now
can be invested to earn a return, allowing it to grow over time. For example, if
you have $100 today, you could invest it and potentially have $105 a year from
now. By contrast, receiving $100 a year from now means you've lost the
opportunity to earn that additional $5. In this way, time itself has economic
value. This concept also reflects factors like inflation and uncertainty. Money
received later may buy less, and there is always some risk associated with
waiting. The parties agreed to use 4.5%, however, Husband had argued that it
should be higher based on the current interest rate environment.

4. Adjustment for Contingencies (“Haircut”): A buy-out typically reflects risk
adjustments for various factors including:
o Mortality
o Remarriage/cohabitation
» Modification risk

There is no rule of thumb in determining how much this haircut should be and it
is generally determined on a case-by-case basis considering the facts of that
particular case. For purposes of this analysis, we will consider a range of 10 — 20
percent of the present value.



The following table presents the range of results for the alimony buy-out calculation
given the positions presented in the above case study’.

Assumptions (Based on case fact pattern)
Lower (Husband's Position) Upper (Wife's Position)
Alimony pre-retirement $ 150,000 Alimony pre-retirement $ 150,000
Alimony post-retirement $ 75,000 Alimony post-retirement $ 100,000
Duration (Years) until retirement 7 Duration (Years) until retirement 7
Duration (Years) after retirement 7 Duration (Years) after retirement 13
Discount Rate 4.5% Discount Rate 4.50%
Adjustment for Contingencies ("Haircut") 20% Adjustment for Contingencies ("Haircut") 10%
Discount Present Discount Present
Husband's Age Alimony Factor Value Husband's Age Alimony Factor Value
61 150,000 0.9569 143,541 61 150,000 0.9569 143,541
62 150,000 0.9157 137,359 62 150,000 0.9157 137,359
63 150,000 0.8763 131,444 63 150,000 0.8763 131,444
64 150,000 0.8386 125,784 64 150,000 0.8386 125,784
65 150,000 0.8025 120,368 65 150,000 0.8025 120,368
66 150,000 0.7679 115,184 66 150,000 0.7679 115,184
67 150,000 0.7348 110,224 67 150,000 0.7348 110,224 |
Present value of pre-retirement alimony 883,905 Present value of pre-retirement alimony 883,905
68 75,000 0.7032 52,739 68 100,000 0.7032 70,319
69 75,000 0.6729 50,468 69 100,000 0.6729 67,290
70 75,000 0.6439 48,295 70 100,000 0.6439 64,393
71 75,000 0.6162 46,215 71 100,000 0.6162 61,620
72 75,000 0.5897 44,225 72 100,000 0.5897 58,966
73 75,000 0.5643 42,320 73 100,000 0.5643 56,427
74 75,000 0.5400 40,498 74 100,000 0.5400 53,997
Present value of post-retirement alimony 324,759 75 100,000 0.5167 51,672
76 100,000 0.4945 49,447
Combined Present Value 1,208,664 77 100,000 0.4732 47,318
78 100,000 0.4528 45,280
Contingency Discount ("Haircut") 20% 241,733 79 100,000 0.4333 43,330
Combined Present Value - After Haircut 966,932 80 100,000 0.4146 41,464 |
Present value of post-retirement alimony 711,524
Combined Present Value 1,595,429
Contingency Discount ("Haircut") 10% 159,543 |
Combined Present Value - After Haircut 1,435,886

As noted above, based on his positions, before the haircut, Husband's calculations
indicated a value of $1.2 million, while Wife's calculations are closer to $1.6 million.
After the haircut, Husband is willing to pay just under $1 million, while Wife is seeking
over $1.4 million. Despite the parties agreeing to the pre-retirement alimony amount
and duration and the discount rate, a substantial discrepancy in the ultimate alimony

"The assumptions herein are for illustrative purposes only and do not reflect the opinions of the author
or Stout. Assumptions, opinions and calculations are case specific and thus vary significantly on a case-
by-case basis.



buy-out amount remains. This reflects the significant impact that the selection of the
post-retirement alimony amount and duration have on the alimony buy-out calculation,
especially in situations where the earning spouse is nearing retirement.

Key Takeaways

e The key assumptions in calculating alimony buyout are:
Pre and post-retirement alimony amounts

Pre and post-retirement duration of alimony
Discount rate

Contingency discount (“Haircut”)

O O O O

e In situations when the earner is nearing divorce, the often-disputed assumptions
of post-retirement alimony amount and duration could have a significant impact
on the ultimate amount of the buy-out.

e The facts of the case are critical in estimating the key assumptions and can vary
significantly on a case-by-case basis.



The “Triple Crown” - The Three Most Critical Factors

By Tim McGoughran

Retirement and Alimony: Will | Ever be Able to Retire?
NJSBA Annual Meeting — May 14, 2026
l. Statutory Framework & Guiding Principles
e Overview of N.J.S.A. 2A:34-23(j)
o Distinction between:
o Pre-2014 alimony orders vs. post-amendment orders
e Rebuttable presumption of termination at full retirement age (FRA)

¢ Burden shifting: who has to prove what, and when

Il. Defining “Retirement” in the Real World
o Good faith vs. strategic retirement
e Early retirement vs. FRA retirement
¢ Voluntary vs. involuntary retirement

e Partial retirement/ consulting / income restructuring

lll. The “Triple Crown” - The Three Most Critical Factors in my humble opinion.
Frame this as your centerpiece—judges remember frameworks.

1. Health of the Payor

Objective medical evidence vs. subjective complaints

Impact of chronic illness vs. acute conditions

Ability to continue working despite diagnosis

Credibility and timing issues

Practice Tip: Medical records without vocational context often fall flat.



2. Employment of the Payor

Current earning capacity vs. historicalincome

Efforts to remain employed or obtain alternative work

Imputation of income post-retirement

Industry norms (mandatory retirement, physical professions, burnout professions
like law)

Key Question: /s this retirement economically compelled or strategically convenient?

3. Age of the Payor

Proximity to Social Security FRA

Age at time of divorce vs. age at retirement

Reasonableness of timing

Life expectancy considerations

Judicial Lens: Is this what a “reasonable person” in similar circumstances would do?

IV. Cohabitation of the Payee - The Game Changer
o Statutory definition and evolving case law
e Economicinterdependence vs. mere relationship
e Common indicators:
o Shared finances
o Joint household responsibilities
o Recognition of the relationship socially and financially
e Discovery strategies:
o Subpoenas, social media, lifestyle analysis

e Remedies:



o Suspensionvs. termination

Practice Tip: Cohabitation cases are won on facts, not accusations.

V. Balancing Competing Interests
e Payor’s right to retire vs. payee’s continued need
e Lifestyle analysis post-retirement
e Good faith vs. financial manipulation

e Judicial discretion and equitable outcomes

VI. Practical Litigation Considerations

Timing of filing (before vs. after retirement)

Use of experts:
o Vocational experts

o Forensic accountants

Settlement leverage points

Mediation/arbitration strategies

VIl. Common Pitfalls

¢ Assuming retirement automatically ends alimony, this IS NOT a “Happy Birthday”
statute.

e Ignoring the marital standard of living
¢ Failing to develop a full record (especially on health/employment)

e Overreliance on age alone

VIIl. Closing Theme

¢ Retirement cases are fact-sensitive, credibility-driven, and equity-based



e The “Triple Crown” provides a clean analytical framework:
o Health
o Employment
o Age

e« Add cohabitation as the “wild card” that can independently alter the outcome.



Retirement and Alimony in Divorce - Forensic Accounting Perspective for Family Law
Practitioners

By: CJ Pulcine, CPA/CFF
Forensic and Valuation Services Manager, Smolin, Lupin & Co. LLC

Introduction

As the age of divorcing litigants continues to rise, retirement has become a consequential financial event
affecting alimony determinations in New Jersey. Alimony obligations may extend beyond professional
careers, and post-judgment applications brought years after the Final Judgment routinely hinge on
retirement-related modification claims. Although retirement may constitute a change in circumstances
under New Jersey law, it does not, by itself, determine the outcome of an alimony modification claim. Courts
instead rely on detailed financial analysis to determine whether modification or termination of alimony is

equitable.

Forensic accountants play a critical role in retirement-related alimony disputes by translating complex
financial data into relevant findings. Forensic analyses provide courts with objective insight into cash flow

sustainability, lifestyle baseline and maintenance, and the economic consequences of retirement decisions.

Statutory Framework Governing Retirement-Based Alimony Applications

New Jersey’s alimony statute, N.J.S.A. 2A:34-23, was substantially amended in September 2014 to
address retirement explicitly. The statute now distinguishes between alimony awards entered before and

after the effective date of the amendments.

For alimony awards established after September 10, 2014, the statute permits a rebuttable presumption
that alimony may terminate when the supporting spouse reaches full Social Security retirement age. For
awards established before that date, the statute and case law require an analysis without a presumption of

termination at retirement age.’

Despite these statutory distinctions, all retirement applications remain subject to the threshold requirement
established in Lepis v. Lepis, which requires a prima facie showing of changed circumstances before
discovery or a plenary hearing is warranted.? A reduction in earned income, by itself, does not meet this

standard and must be supplemented by showing of the broader financial effect of retirement.

Retirement as a Financial Event

Courts consistently emphasize that retirement does not end the alimony inquiry but rather begins it.
Retirement replaces wage income with a combination of alternative income sources, including pensions,

retirement account distributions, investment income, and Social Security benefits. Forensic accountants



evaluate whether these replacement income streams adequately support continued alimony while

preserving fairness and equity to both parties.

In Landers v. Landers, the Appellate Division made clear that courts must analyze the totality of the parties’
post-retirement financial circumstances rather than relying on age-based assumptions.® The court noted
that retirement affects income structure, not necessarily financial ability, and that alimony determinations

must reflect that distinction.

Lifestyle Analysis in Retirement Cases

New Jersey law ties alimony to the marital standard of living. That benchmark does not disappear at

retirement, and courts assess whether retirement income can reasonably support a comparable lifestyle.

Forensic lifestyle analyses typically involve:

o Assessment of marital spending during the marriage
¢ Identification of fixed versus discretionary expenses
e Analysis of post-divorce lifestyle changes

e Comparison of retirement income against lifestyle needs

In SW. v. G.M., the Appellate Division reiterated that trial courts must make specific, numerical findings
regarding marital lifestyle rather than generalized descriptions.* Forensic accountants provide the
quantitative foundation required for such findings.

Income Projection and Cash-Flow Sustainability

Retirement income is inherently different from employment income. It is finite, market-dependent, and often
subject to minimum distribution requirements and tax inefficiencies. Forensic accountants model long-term
cash flow to assess whether retirement income can sustain both personal living expenses and ongoing

alimony obligations.

Key considerations include:

o Distribution rates and depletion timelines
o Tax-adjusted netincome
¢ Longevity assumptions

o Market volatility and downside risk



These analyses allow courts to distinguish between legitimate inability to pay and strategic and motivated

income reduction.

Alimony Buyouts in Anticipation of Retirement

Alimony buyouts frequently arise as retirement approaches, allowing parties to convert future support
obligations into a lump-sum settlement. While buyouts may offer finality, they also carry substantial

long-term risk.

Forensic accountants assist by:

e Calculating the present value of future alimony streams
e Justifying discount rates
o Evaluating tax consequences

e Assessing post-buyout retirement sustainability

Matrimonial lawyers increasingly rely on forensic input to determine whether proposed buyouts are

equitable or financially imprudent.

The Interplay Between Retirement Assets and Alimony (Double Dipping)

New Jersey courts do not categorically prohibit the use of income derived from equitably distributed assets
to fund alimony. In Steneken v. Steneken, the Supreme Court of New Jersey held that equitable
distribution and alimony serve distinct purposes and may rely on overlapping financial sources where

fairness requires it.°

However, post-judgment retirement cases raise heightened fairness concerns, particularly where one party
is compelled to invade principal while the other preserves and grows assets. Forensic accountants analyze
whether the proposed use of retirement assets is consistent with ordinary retirement consumption or

represents a de facto reallocation of equitable distribution.

Post-Judgment Applications

Retirement applications frequently coincide with claims of cohabitation, health limitations, or diminished
earning capacity. Courts must assess whether these overlapping developments, taken together, change

the financial landscape.

Forensic accountants contribute by:

¢ Analyzing the economic benefits arising from cohabitation



¢ Quantifying income replacement ability

e Evaluating medical expense impact

Recent appellate authority confirms that courts may require discovery and hearings where genuine financial
disputes exist, including disputes over whether the recipient spouse reasonably could have saved for
retirement.®

Required Financial Documentation for Effective Forensic Analysis

Inadequate financial disclosure remains one of the leading causes of delayed rulings in retirement-based

alimony matters. Forensic accountants rely on:

e Original and current Case Information Statements
o Personal and business tax returns

e Retirement account statements

e Pension plan summaries and survivor elections

e Social Security earnings records

o Marital Settlement Agreement language

Courts have emphasized that retirement applications cannot be resolved reliably without updated and
complete disclosures.”

Preventive Forensic Involvement at Divorce

The most cost-effective retirement litigation is litigation that never occurs. Forensic accountants can assist
counsel during divorce negotiations by modeling retirement scenarios at the outset and clarifying how future

retirement will affect alimony.

Carefully drafted settlement language, informed by forensic projections, reduces ambiguity and minimizes
post-judgment litigation risk.

Conclusion

Retirement fundamentally transforms financial assumptions underlying alimony. New Jersey courts rely
heavily on forensic accounting analysis to evaluate whether those changes justify modification or
termination of support. By grounding legal arguments in sound financial support, forensic accountants
provide courts with the clarity required to reach equitable and sustainable outcomes that last long after

employment ends.



Disclaimer:

| am not an attorney, and nothing in this article should be construed as legal advice. The discussion of legal
standards, statutory interpretation, and case law is presented from a forensic accounting perspective and
is informed by my professional experience working alongside matrimonial attorneys. The financial analyses
described are intended to assist courts and practitioners in applying the law to complex economic facts, not

to substitute for independent legal judgment.

Case-Law Footnotes

1. N.J.S.A. 2A:34-23(j); see also Landers v. Landers, 444 N.J. Super. 315 (App. Div. 2016).
[casemine.com]

Lepis v. Lepis, 83 N.J. 139 (1980). [njfamilyla...schild.com]

Landers v. Landers, 444 N.J. Super. 315 (App. Div. 2016). [casemine.com]

S.W. v. G.M., 465 N.J. Super. 1 (App. Div. 2020). [law.justia.com]

Steneken v. Steneken, 183 N.J. 290 (2005). [caselaw.findlaw.com]

Voynick v. Voynick, A-1264-23 (App. Div. 2025). [njfamilyla...schild.com]

Landers v. Landers, 444 N.J. Super. 315 (App. Div. 2016).
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Alimony & Early Retirement in New Jersey
By: Elizabeth Rozin-Golinder

Retirement is often viewed as the finish line for alimony obligations in New Jersey. However,
when that retirement occurs prior to full retirement age, the analysis becomes far more nuanced.
An alimony obligor contemplating early retirement, generally defined as retirement before age 67,
must proceed with caution, particularly where that decision may have the effect of reducing or
terminating support obligations to a former spouse.

Under New Jersey law (N.J.S.A. 2A:34-23(j)(1)), "full retirement age" is specifically defined as
the age at which a person becomes eligible to receive full Social Security retirement benefits
(which is currently age 67). Unlike retirement at full retirement age, early retirement does not carry
a presumption of termination. Instead, the obligor bears the burden of demonstrating that the
decision to retire is both reasonable and made in good faith. As such, early retirement cases
frequently evolve into fact-sensitive inquiries that blend statutory analysis with equitable
considerations, financial planning, and, perhaps most critically, the parties’ expectations during the
marriage.

Early Retirement Trends

Once considered a luxury reserved for the exceptionally wealthy, early retirement has become
increasingly common across a broad range of professions and income levels. The post-pandemic
“Great Retirement Boom™ accelerated this trend, with a measurable increase in individuals exiting
the workforce earlier than anticipated. While some of these retirements were prompted by health
concerns or economic disruption, others reflect a broader cultural shift toward prioritizing quality
of life over prolonged workforce participation.

Despite this shift, the legal framework governing alimony has not relaxed in tandem. Full
retirement age remains anchored at 67 under federal guidelines, and while individuals may begin
collecting Social Security benefits as early as 62, doing so typically results in a reduced benefit.
In New Jersey, the average retirement age hovers around 65, but many professions, particularly in
the public sector, permit retirement significantly earlier.

Public employees, including police officers, firefighters, and certain government workers, often
become eligible for retirement after 20 or 25 years of service, regardless of age. Recent legislative
activity in New Jersey has sharpened the focus on early retirement in the alimony context,
particularly with respect to public safety employees. Most notably, the Legislature authorized a
temporary expansion of early retirement eligibility for certain members of the Police and Firemen’s
Retirement System (PFRS), permitting retirement after twenty years of service regardless of age.
This “20-and-out” framework, originally enacted as a limited measure and subject to ongoing
legislative review, has created circumstances in which otherwise able-bodied obligors may retire
in their forties or early fifties while still subject to ongoing alimony obligations. While eligibility



for such retirement is statutorily permitted, it does not, standing alone, establish the reasonableness
required under N.J.S.4. 2A:34-23(j)(2). As a result, courts are increasingly tasked with reconciling
legislatively sanctioned early retirement with the obligor’s continuing duty to support a former
spouse, reinforcing the principle that retirement eligibility is not synonymous with entitlement to
alimony modification or termination. That distinction remains central to the statutory analysis.

Reasons for Early Retirement

The motivations underlying early retirement vary widely, and courts are tasked with distinguishing
between those that are compelling and those that are merely convenient.

Common justifications include:
e Health concerns, including disability or chronic illness
o Involuntary separation from employment, including layoffs or buyouts
e Caregiving responsibilities for a spouse or family member
o Industry-specific stress or burnout, particularly in high-demand professions
e Financial independence achieved through disciplined saving or asset accumulation

While many of these reasons are legitimate, the court’s focus is not solely on whether retirement
is permissible, but whether it is reasonable in light of the obligor’s continuing support obligations.
A voluntary decision to retire simply because one has the financial ability to do so will be
scrutinized far differently than a retirement compelled by health or employment circumstances.

Legal Framework: N.J.S.A. 2A:34-23(j)(2)

The statutory framework governing early retirement is set forth in N.J.S.A. 2A:34-23(j)(2). Unlike
subsection (j)(1), which creates a rebuttable presumption of termination at full retirement age,
subsection (j)(2) places the burden squarely on the obligor to demonstrate that early retirement is
reasonable and undertaken in good faith.

This distinction is critical. The obligor cannot simply elect to retire and expect a corresponding
reduction in alimony. Rather, the court must engage in a comprehensive analysis of multiple
factors, including:

o The age and health of the parties

o The obligor’s field of employment and the generally accepted age of retirement in that
field

e The age at which the obligor becomes eligible for retirement, including any mandatory
retirement provisions

o The obligor’s reasons for retiring, including any incentives offered by the employer



o The reasonable expectations of the parties regarding retirement at the time of the
marriage or divorce

o The obligor’s ability to continue to generate income, including through part-time or
alternative employment

o The financial impact of retirement on the obligee
o Whether the obligee relinquished other rights in exchange for continued alimony

As reflected in the statutory scheme, the analysis is not mechanical. It is inherently equitable,
requiring the court to balance the obligor’s right to retire against the obligee’s continued need for
support.

Public Employees and Early Retirement Dynamics

Early retirement issues arise with particular frequency in cases involving public employees and
pension-driven careers. These individuals often reach retirement eligibility well before age 67,
creating a natural tension between workforce norms and alimony obligations.

Courts consistently draw a distinction between eligibility for retirement and reasonableness of
retirement. While a police officer or firefighter may be entitled to retire after 20 or 25 years of
service, that entitlement does not automatically justify a reduction in alimony. The court must still
determine whether retiring at that juncture is reasonable given the obligor’s financial
circumstances and support obligations.

In practice, courts are more receptive to early retirement arguments where:
e The retirement aligns with industry norms
o The obligor’s continued employment would be impractical or detrimental
o There are legitimate health or safety concerns
e The retirement is accompanied by a demonstrable reduction in income

Conversely, courts are less sympathetic where the obligor remains capable of earning at or near
prior levels and elects to retire for purely personal reasons.

Timing Considerations: Pre-Complaint vs. Post-Complaint Retirement
The timing of the retirement decision often plays a pivotal role in the court’s analysis.

Where early retirement was contemplated and planned during the marriage, courts are more
inclined to view it as a shared expectation. Evidence of long-term financial planning, consistent
retirement contributions, and a marital lifestyle structured around early retirement can significantly
bolster the obligor’s position.



By contrast, retirement decisions made after the filing of a complaint or entry of a Judgment of
Divorce are frequently met with skepticism. Courts are particularly wary of decisions that appear
to be strategically timed to reduce support obligations.

It is important to underscore, as concluded in the 2016 New Jersey appellate decision of Landers
v. Landers, that the 2014 reforms won’t apply to requests for modification of alimony orders
established prior to that. Instead, the Court should rely on the standards and proof burden set forth
in N.J.S.A. 2A:34-23(j)(3). The law requires the Court to weigh the modification/termination
request with current Case Information Statements from both parties and any other relevant
documents as required by the Rules of the Court.

Moreover, as illustrated in Mueller v. Mueller, courts will not entertain speculative or premature
applications for modification based on a retirement that is years away. A request grounded in a
vague or prospective retirement plan deprives the court of the ability to conduct a meaningful
analysis. Applications must be supported by a concrete and imminent retirement plan, complete
with financial disclosures and supporting documentation.

The Savings Component: A Critical Consideration

An often-overlooked aspect of early retirement cases is the role of marital savings and financial
planning.

In many marriages, particularly long-term ones, early retirement is not a spontaneous decision but
the product of years, if not decades, of disciplined saving and deferred consumption. Where the
parties structured their financial lives around the goal of retiring early, that reality should inform
the court’s analysis.

In such cases, it is appropriate to consider:
o Whether the parties prioritized retirement savings over present lifestyle
e Whether the obligee benefited from those savings through equitable distribution

o  Whether continued alimony would effectively provide the obligee with both the benefit
of those savings and ongoing support

This “savings component” can fundamentally alter the equities of the case. It reframes early
retirement not as a unilateral decision by the obligor, but as the natural culmination of a joint
financial strategy developed during the marriage.

MSA Provisions Addressing Early Retirement

Given the complexity and unpredictability of early retirement litigation, the most effective strategy
is to address the issue at the time of divorce through carefully drafted settlement agreements.

Marital Settlement Agreements should, where appropriate, include:



e Clear identification of anticipated retirement age(s)

o Acknowledgment of early retirement eligibility, particularly in pension-based professions
e Defined triggers for modification or termination of alimony

o Provisions addressing income replacement (earned income versus retirement income)

o Language addressing good faith and reasonableness

e Consideration of whether alimony was negotiated in lieu of other assets

By explicitly addressing early retirement, parties can significantly reduce the likelihood of future
litigation and provide a roadmap for resolution when the issue arises.

Conclusion

Early retirement occupies a unique space within New Jersey alimony law, requiring courts to
reconcile an individual’s right to exit the workforce with the continuing obligation to support a
former spouse. The statutory framework under N.J.S.A. 2A:34-23(j)(2) ensures that this balance
is not achieved through rigid rules, but through a careful and equitable analysis of the
circumstances presented.

For practitioners, these cases demand more than a cursory application of statutory factors. They
require a thoughtful examination of the parties’ financial history, expectations, and the practical
realities of retirement. Whether advocating for or opposing modification, the most effective
approach is one that situates early retirement within the broader narrative of the marriage itself by
considering plans, sacrifices and long-term goals.

When approached in this manner, early retirement is no longer viewed as an isolated decision, but
as part of a larger financial story.
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Case Summary

Overview
Key Legal Holdings

«The explicit terms of a property settlement
agreement (PSA) that does not include an
"anti-Lepis clause" indicate that the alimony
obligation is subject to modification based on
changed circumstances as defined under Lepis
v. Lepis.

e Under N.J.S.A. 2A:34-23())(3), an obligor reaching
"full retirement age" as defined by the Social
Security Act is deemed to have retired at a
"good faith retirement age,” eliminating the

previous burden to prove retirement was made
in good faith.

 After showing "good faith retirement age,” an
obligor must demonstrate a prima facie case of
changed circumstances affecting their ability to
pay alimony based on their overall financial
status, including income and assets.

prima facie change of circumstances under
N.J.S.A. 2A:34-23())(3) can also be shown by
evidence that the obligee has adequately saved
for retirement or had the ability to adequately
save, affecting their continuing need for
alimony.

» The husband satisfied his burden in showing a
prima facie change of circumstances
concerning the wife's ability to have saved
adequately for retirement which could affect her
continuing need for alimony or the level of
alimony she was awarded in the Final
Judgment of Divorce, and genuine issues of
material fact existed in the record.

Material Facts

» The parties were married in 1979 and divorced in
2003, with the husband ordered to pay
$120,000 per year in permanent alimony.

» The husband retired in May 2021 after working as
a veterinarian for over 40 years and reached
full Social Security retirement age in April 2023.

» The wife has not worked outside the home since
the divorce and has a net worth of $2.75
million, including a $1.46 million home and $1.6
million in retirement accounts.

Controlling Law
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*N.J.S.A.  2A:34-23()(3)(New  Jersey statute
governing maodification/termination of alimony
upon retirement).

elepis v. Lepis, 83 N.J. 139, 416 A.2d 45
(1980)(establishing standards for modifying
alimony based on changed circumstances).

Court Rationale

The court interpreted the PSA's lack of an "anti-Lepis
clause" to mean the alimony obligation was subject to
modification under the Lepis changed circumstances
standard. N.J.S.A. 2A:34-23())(3) eliminated the need
for an obligor to prove retirement was made in "good
faith" by deeming "full retirement age" as a "good faith
retirement age.” After showing "good faith retirement
age," an obligor must demonstrate a prima facie case of
changed financial circumstances affecting their ability to
pay alimony. The statute requires considering the
obligee's ability to have saved for retirement, as
evidence of whether there is a continuing need for
alimony at the prior level.

Outcome
Procedural Outcome

The Appellate Division affirmed in part, reversed in part,
and remanded the case for discovery and a plenary
hearing to determine if the husband is entitled to
termination or modification of his alimony obligation
based on the factors in N.J.S.A. 2A:34-23(j)(3).

LexisNexis® Headnotes

Family Law > ... > Spousal Support > Modification &
Termination > Ability to Pay

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HNl[ﬂ'.] Modification & Termination, Ability to Pay

Under N.J. Stat. Ann. § 2A:34-23 ())(3), after an obligor
has shown they have reached a "good faith retirement
age," a prima facie showing of changed circumstances
may be established by an obligor satisfying the
standards set out in the Lepis case. A prima facie
changed circumstance can be shown through proof of a
decrease in an obligor's financial circumstances due to

their retirement affecting their continuing ability to pay
alimony at the level set forth in the current judgment or
order. Under N.J. Stat. Ann. § 2A:34-23 (j)(3), a prima
facie change of circumstance can also be shown by an
obligee's financial disclosure or other evidence in the
record exhibiting: (1) an obligee has adequately saved
for retirement and no longer has a continuing need for
alimony as set forth in the order or judgment to maintain
the standard of living enjoyed during the marriage; or (2)
an obligee had the ability to adequately save for
retirement after the final judgment of divorce and, if they
had done so, would no longer have a continuing need
for alimony as set forth in the order or judgment to
maintain the standard of living enjoyed during the
marriage.

Civil Procedure > ... > Summary
Judgment > Hearings > Hearing Requests

Evidence > Burdens of Proof > Preponderance of
Evidence

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN2[.!'..] Hearings, Hearing Requests

Discovery and a hearing are necessary if genuine
issues of material fact exist related to an obligee's ability
to have adequately saved for retirement affecting their
continuing need for alimony. At a hearing, under N.J.
Stat. Ann. § 2A:34-23 (j)(3), the obligor has the burden
to prove by a preponderance of evidence that a
modification or termination of alimony is warranted
based on the factors set forth in N.J. Stat. Ann. § 2A:34-
23 ()(3)(a) to (h).

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Civil Procedure > ... > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence

HN3[.§’.] Standards of Review, Abuse of Discretion

An appellate court affords substantial deference to the
Family Part's findings of fact because of that court's
special expertise in family matters. Under that
deferential standard of review, the appellate court is
bound to uphold a finding that is supported by sufficient
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credible evidence in the record. The appellate court will
reverse only if it finds the court clearly abused its
discretion.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Family Law > Marital Termination & Spousal
Support > Spousal Support > Procedures

Civil Procedure > Judicial
Officers > Judges > Discretionary Powers

Civil Procedure > Appeals > Standards of
Review > Questions of Fact & Law

HN4[&"’..] Standards of Review, De Novo Review

An appellate court applies deference to a Family Part
judge's decision regarding a motion to amend a marital-
support obligation. Whether a support obligation should
be modified rests within a Family Part judge's sound
discretion. A Family Part judge's decision regarding a
support obligation should not be disturbed unless the
court made findings inconsistent with the evidence or
unsupported by the record or erred as a matter of law.
Questions of law are reviewed de novo.

Contracts Law > Types of Contracts > Settlement
Agreements

Business & Corporate

Compliance > Contracts > Types of

Contracts > Settlement Agreements

Contracts Law > Contract Interpretation > Intent

Family Law > ... > Property Distribution > Equitable
Distribution > Property Settlements

HN5[&"..] Types of Contracts, Settlement Agreements

General contract principles govern interpretation of
property settlement agreements. The goal in contract
interpretation is to ascertain the probable intent of the
parties. The court should inspect all language within the
four corners of the contract and consider the
surrounding circumstances and conduct of the parties
when ascertaining the probable intent of the parties.

Family Law > ... > Spousal Support > Modification &

Termination > Changed Circumstances

HN6[&]  Modification
Circumstances

& Termination, Changed

An anti-Lepis clause contractually limits the factual
situations qualifying as a change in circumstances
sufficient to modify an alimony obligation.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN7[&  Modification
Circumstances

& Termination, Changed

A prima facie showing of changed circumstances to
modify an alimony obligation must be made before a
court will order discovery.

Family Law > Marital Termination & Spousal
Support > Spousal Support > Procedures

HN8[.!’.] Spousal Support, Procedures

The award of alimony in New Jersey is primarily
governed by statute.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HNo[X]  Modification
Circumstances

& Termination, Changed

N.J. Stat. Ann. § 2A:34-23 ())(3) follows the prior
principles outlined in Lepis and its progeny.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

Public Health & Welfare Law > Social
Security > Retirement & Survivor
Benefits > Simultaneous Benefit Entitlements

HNIO[;*’..] Modification & Termination,
Circumstances

Changed

An obligor moving to terminate or modify an alimony
obligation under N.J. Stat. Ann. 8§ 2A:34-23 ()(3) is first
required to prove they have reached full retirement age
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based on the definition provided in the Social Security
Act. N.J. Stat. Ann. § 2A:34-23. "Full retirement age" is
defined as the age at which a person is eligible to
receive full retirement benefits under section 216 of the
federal Social Security Act, 42 U.S.C.S. § 416. As part
of their application, the obligor is next required to file a
current case information statement (CIS) or other
relevant documents, as well as the CIS from the date of
entry of the original alimony award or from the date of
any subsequent order which modified the award. The
same financial documents are required to be filed by the
obligee. N.J. Stat. Ann. 8 2A:34-23())(3). After a court's
review of an obligor's proofs supporting their motion and
an obligee's response, it must determine whether an
obligor has made a prima facie showing of changed
circumstances entitling the obligor to termination or
modification of their alimony obligation or, in the
alternative, to discovery and a hearing.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HNll[;".] Modification & Termination,
Circumstances

Changed

Under N.J. Stat. Ann. § 2A:34-23 ())(3) there is no
rebuttable presumption that alimony should terminate
based on reaching full retirement age, unlike N.J. Stat.
Ann. § 2A:34-23 (j)(1). In contrast, N.J. Stat. Ann. §
2A:34-23 (j)(3) deems reaching full retirement age to be
a good faith retirement age.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

Public Health & Welfare Law > Social
Security > Retirement & Survivor
Benefits > Simultaneous Benefit Entitlements

HNlZ[ﬂ'.] Modification & Termination,
Circumstances

Changed

An obligor reaching full social security retirement age is
deemed to have retired at a good faith retirement age
under N.J. Stat. Ann. 8 2A:34-23 (j)(3). By adding N.J.
Stat. Ann. § 2A:34-23 (j)(3) in the 2014 amendment to
N.J. Stat. Ann. § 2A:34-23, the Legislature modified the
common law standard under Lepis which previously
required an obligor to prove their retirement was made
in good faith as the first step in showing a prima facie
changed circumstance in order to modify an alimony

obligation.

Evidence > Burdens of Proof > Allocation

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN13[$'.] Burdens of Proof, Allocation

By enacting N.J. Stat. Ann. 8§ 2A:34-23 ()(3), the
Legislature eliminated an obligor's affirmative burden to
show that their retirement was made in good faith and
was not "voluntary" by the obligor reaching a good faith
retirement age under the definition set forth in the Social
Security Act.

Governments > Legislation > Interpretation
HN14[$".] Legislation, Interpretation

The Legislature is presumed to be aware of judicial
construction of its enactments. A change of language in
a statute ordinarily implies a purposeful alteration in the
substance of the law. The Legislature is presumed to be
familiar with its own enactments, with judicial
declarations relating to them, and to have passed or
preserved cognate laws with the intention that they be
construed to serve a useful and consistent purpose.

Family Law > ... > Spousal Support > Modification &
Termination > Ability to Pay

Family Law > Marital Termination & Spousal
Support > Spousal Support > Procedures

HNlS[i".] Modification & Termination, Ability to Pay

After an obligor has shown good faith retirement, a
reviewing court must determine if a prima facie change
in circumstances has been shown based on the
obligor's overall financial status related to their
continuing ability to pay alimony, including non-immune
assets, income and reasonable income stream from
non-exempt assets. N.J. Stat. Ann. 8§ 2A:34-23())(4)
directs assets distributed between the parties at the time
of the entry of a final order of divorce shall not be
considered by the court for purposes of determining the
obligor's ability to pay alimony following retirement.
During this step a reviewing court should also evaluate
whether the obligor's retirement substantially impaired
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their financial ability to support themselves under the
same standard of living enjoyed during the marriage.
N.J. Stat. Ann. 8§ 2A:34-23(b)(4) states that when
determining an alimony award the court shall consider
the standard of living established in the marriage and
the likelihood that each party can maintain a reasonably
comparable standard of living, with neither party having
a greater entitlement to that standard of living than the
other.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN16[1"’.] Modification & Termination,
Circumstances

Changed

N.J. Stat. Ann. 8§ 2A:34-23())(3) elevates the ability of
the obligee to have saved adequately for retirement,
listed only as a factor under N.J. Stat. Ann. § 2A:34-
23())(1), setting it apart from other considerations and
requiring its explicit analysis.

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN17[.!'.] Modification & Termination,
Circumstances

Changed

An obligor reaching full retirement age under N.J. Stat.
Ann. 8§ 2A:34-23()(1) is entitted to a rebuttable
presumption that alimony should be terminated.

Evidence > Burdens of Proof > Allocation

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN18[$'.] Burdens of Proof, Allocation

N.J. Stat. Ann. 8 2A:34-23())(3) differs from N.J. Stat.
Ann. 8 2A:34-23())(1) by explicitly setting forth the ability
of the obligee to have saved adequately for retirement in
the main portion of this subsection, separately from the
other factors. This formulation requires a reviewing court
to specifically consider the ability of an obligee to have
saved adequately for retirement in its analysis related to
an obligor's motion to terminate or modify alimony under
N.J. Stat. Ann. 8 2A:34-23())(3). This subsection of the
statute explicity mandates the court to undertake this
analysis as part of its determination whether an obligor

has met their burden to show a prima facie change of
circumstances to trigger a review of their alimony
obligation. UnderN.J. Stat. Ann. § 2A:34-23(j)(3) that an
obligee is required to produce competent evidence to
support their position that they were unable to
adequately save for retirement and they have a
continuing need for alimony in order to maintain a
comparative standard of living enjoyed during the
marriage. This requirement is the first consideration
listed in N.J. Stat. Ann. § 2A:34-23())(3) after the
obligation for the parties to file a disclosure of their
financial information.

Family Law > ... > Spousal Support > Modification &
Termination > Ability to Pay

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HN19[§".] Modification & Termination, Ability to Pay

By N.J. Stat. Ann. § 2A:34-23())(3) requiring an obligee
to affirmatively provide financial information, the
Legislature intended a reviewing court to independently
consider an obligee's ability to have adequately saved
for retirement. This information is required to determine
an obligee's continuing need for alimony at the time of
an obligor's retirement. These determinations are crucial
in deciding whether a prima facie changed circumstance
has been shown. An obligee's continuing need for
alimony at N.J. Stat. Ann. § 2A:34-23(j)(3)(q) requires
consideration of an obligee's level of financial
independence and the financial impact of the obligor's
retirement upon the obligee. N.J. Stat. Ann. 8§ 2A:34-

23()(3)(Q).

Family Law > ... > Spousal Support > Modification &
Termination > Ability to Pay

Family Law > ... > Spousal Support > Modification &
Termination > Changed Circumstances

HNZO[ll’..] Modification & Termination, Ability to Pay

Under N.J. Stat. Ann. § 2A:34-23())(3), a prima facie
changed circumstance can be shown through a change
in an obligor's financial circumstances after retirement
affecting their continuing ability to pay alimony, or
through an obligee's financial disclosure demonstrating
a continuing need for alimony, or lack thereof. If there is
prima facie evidence that an obligee has adequately
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saved for retirement or had the ability to do so,
discovery and a hearing are necessary to determine
whether termination or reduction of alimony is
warranted. A hearing is required where there is a
dispute in material fact that bears directly on the legal
conclusions required to be made. A material factual
dispute bears directly on the legal conclusions required
to be made and such disputes can only be resolved
through a plenary hearing.

Evidence > Burdens of Proof > Preponderance of
Evidence

Family Law > ... > Spousal Support > Modification &
Termination > Need

HN21[.§'.] Burdens of Proof,

Evidence

Preponderance of

At an alimony modification hearing, the burden remains
on the obligor to prove by a preponderance of the
evidence that a modification or termination of alimony is
warranted under N.J. Stat. Ann. § 2A:34-23(])(3). The
obligor must show that: (1) the obligee has adequately
saved for retirement and no longer has a continuing
need for alimony at its current level to maintain the
marital standard of living, or (2) the obligee had the
ability to adequately save for retirement, and if they had
done so, would no longer have a continuing need for
alimony, or the currently ordered amount of alimony to
maintain the marital standard of living.

Counsel: Angelo Sarno argued the cause for appellant
(Sarno Da Costa, D'Aniello Maceri LLC, attorneys;
Angelo Sarno, of counsel and on the briefs; Laura
Guinta Gencarelli, on the briefs).

Jan L. Bernstein argued the cause for respondent
(Phillips Nizer, LLP, attorneys; Jan L. Bernstein, on the
brief).

Judges: Before Judges Sumners,! Susswein and
Bergman. The opinion of the court was delivered by
BERGMAN, J.S.C.

Opinion by: BERGMAN

Opinion

1Judge Sumners did not participate in oral argument but joins
the decision with counsel's consent. R. 2:13-2(b).

[*+276] [*214]
by

The opinion of the court was delivered

BERGMAN, J.S.C. (temporarily assigned).

In this appeal, we address the legal standards to be
applied by a reviewing court concerning applications for
termination or modification of permanent alimony under
N.J.S.A. 2A:34-23())(3) based on the retirement of an
obligor when the judgment or order establishing the
alimony obligation was entered prior to the 2014
amendment of N.J.S.A. 2A:34-23.

M[?] Based on the language in subsection (j)(3),
after an obligor has shown they have reached a "good
faith retirement age,” a prima facie showing of changed
circumstances may be established by an obligor
satisfying the standards set out in the Court's seminal
holding of [***2] Lepis v. Lepis, 83 N.J. 139, 416 A.2d
45 (1980). A typical method of showing a prima facie
changed circumstance is through proof of a decrease in
an obligor's financial circumstances due to their
retirement affecting their continuing ability to pay
alimony at the level set forth in the current judgment or
order. Here, we hold under subsection (j)(3), that a
prima facie change of circumstance can also be shown
by an obligee's financial disclosure or [*215] other
evidence in the record exhibiting: (1) an obligee has
adequately saved for retirement and no longer has a
continuing need for alimony as set forth in the order or
judgment to maintain the standard of living enjoyed
during the marriage; or (2) an obligee had the ability to
adequately save for retirement after the final judgment
of divorce and, if they had done so, would no longer
have a continuing need for alimony as set forth in the
order or judgment to maintain the standard of living
enjoyed during the marriage.

M[?] Discovery and a hearing are necessary if
genuine issues of material fact exist related to an
obligee's ability to have adequately saved for retirement
affecting their continuing need for alimony. At a hearing,
under subsection (j)(3), the obligor has the burden to
prove by a preponderance of evidence that [***3] a
modification or termination of alimony is warranted
based on the factors set forth in N.J.S.A. 2A:34-

23())(3)(a to -h).

Defendant challenges the trial court's determination that
he failed to show a prima facie change of circumstances
under N.J.S.A. 2A:34-23())(3) entiting him to a
termination or downward modification of his permanent
alimony obligation or, in the alternative, to discovery and
a hearing. Because we conclude defendant satisfied his
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burden in showing a prima facie change of
circumstances concerning plaintiffs ability to have
saved adequately for retirement which may affect her
continuing need for alimony or the level of alimony she
was awarded in the Final Judgment of Divorce (FJD),
and genuine issues of material fact existed in the
record, we reverse and remand the matter for the
[**277] parties to engage in discovery and for a
plenary hearing to be held addressing these issues. We
affrm the remainder of defendant's challenges on
appeal based on the cogent reasons set forth in the trial
court's oral decision.

The parties were married in 1979. Three children were
born of the marriage, all of whom were emancipated at
the time of [*216] defendant's motion. The FID was
entered as a dual judgment of divorce in September
2003. The FJD incorporated [***4] the parties' property
settlement agreement (PSA). Throughout the parties'
marriage, defendant was the owner of a veterinary
practice. Plaintiff was primarily responsible for the home
and the children, but also worked as a bookkeeper at
the hospital after defendant established it several years
into the marriage. After the divorce, plaintiff ceased
working at the veterinary practice. At the time of their
divorce, plaintiff was forty-eight years old, defendant
was forty-seven years old, and the parties' youngest
child was ten years old.

Regarding alimony, the PSA provides in relevant part:

Paragraph 3: The husband agrees to pay to the
wife permanent alimony of $120,000 per year,
commencing September 15, 2003, at the rate of
$10,000 per month.

Paragraph 4: The alimony payments referred to
above shall be taxable to the wife and deductible to
the husband on their future independently filed
federal and state income tax returns. The
husband's obligation to pay alimony shall continue
until the first happening of any of the following
events:

Death of either the husband or wife; or
Remarriage of the wife.

Paragraph 5: The parties specifically recognize that
this agreement does not include an anti-
Lepis [***5] clause.

Paragraph 26: Husband shall maintain $1,000,000
of life insurance on his life naming the wife as the
irrevocable beneficiary of $750,000.

The PSA also provided defendant's alimony obligation
was based on his annual gross income of approximately
$400,000 at that time. For approximately twenty years
following the entry of the FJD, defendant continued to
operate his veterinary practice. Defendant sold his
practice in September 2020 but continued to work part-
time with compensation based on commission. He fully
retired in May 2021 after working as a veterinarian for
more than forty years. Defendant asserts he took his
health and other factors into consideration when retiring.
It is not disputed that defendant became eligible for full
social security retirement benefits when he turned 66.4
years old in April 2023.

After the divorce, plaintiff moved to North Carolina. She
has not held outside employment since she ceased
working at the [*217] veterinary practice more than
twenty years prior to the filing of defendant's motion.
Plaintiff was diagnosed with medical conditions in 2007,
and after completing treatment has had no reoccurrence
of those conditions. Plaintiff also had other
physical [***6] ailments since the divorce, which she
claims have impacted her employability.

After retiring, defendant continued to pay alimony to
plaintiff as set forth in the PSA until he reached full
social security retirement age at 66.4 years old. In July
2023, defendant filed a motion seeking to:

1. Terminat[e his] alimony obligation pursuant to the
dual judgment of divorce dated September 10,
2003, [**278] and the marital settlement
agreement [of the same date];

2. Terminat[e] [his] obligation to maintain life
insurance pursuant to paragraph 26 of the marital
settlement agreement dated September 10, 2003
based upon a substantial change in circumstances;
[and]

3. Requir[e] plaintiff to pay counsel fees and costs
on behalf of defendant[].

Defendant's motion was supported by a certification with
exhibits including copies of the FID, PSA, and a current
case information statement (CIS) with copies of 2022
joint state and federal tax returns filed with his wife.
Defendant's motion did not include an alternative
request for downward modification of his alimony
obligation.
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Plaintiff opposed defendant's motion and filed a cross-
motion requesting enforcement of the parties' PSA and
FJD, to increase alimony by $6,000 [***7] per month,
and for counsel fees. Defendant's current CIS showed
his assets were valued at approximately $8 million.

In his motion, defendant argued that substantial change
of circumstances had occurred due to his retirement.
His certification stated:

More specifically, | am 66 1/2 years of age and |
retired as a veterinarian in May 2022. | understand
that | could have made an application to the [c]ourt
to terminate my alimony obligation sooner based
upon the fact that | was retired, however, | waited
until 1 was 66 1/2 years of age to make this
application to the [c]ourt. My attorney has advised
me that once | turn that age, which is social security
eligible, and the fact that | have in fact retired, |
have no earned income, that my [*218] application
to the [c]ourt should have no major objection and
that my application to terminate alimony should be
granted.

In opposition, plaintiff asserted: (1) she lives a "relatively
humble lifestyle"; (2) has incurred "significant medical
expenses" due to various health issues; and (3) it was
not possible for her to make up the loss of alimony by
taking significant withdrawals from her retirement
assets, because her retirement funds will be depleted
far [***8] too prematurely. She requested the court
deny defendant's motion.

Plaintiff's CIS filed with her opposition disclosed she had
a current net worth of $2.75 million. Her assets primarily
consisted of the equity in her home which she valued at
$1.46 million and her retirement accounts which she
valued at $1.6 million. Plaintiff asserted her debts
consisted of a first mortgage of approximately $104,000
held by a partnership with which she is affiliated—Kipka
Prop LLC Partnership—and approximately $219,000 on
a home equity line of credit from Wells Fargo.

In his reply, defendant asserted plaintiff: (1) has been in
relatively good health for several years after her medical
issues were addressed; (2) was able to accumulate over
$1.5 million in retirement assets; (3) funded the
construction of a $2 million lake front home in North
Carolina which was placed in a trust; (4) failed to
disclose in her CIS the existence of a "family trust in the
name of her wealthy father who had passed" for which
she was the beneficiary or whether she received
benefits from the trust; (5) failed to list or deny the
existence of an ‘“inheritance [she] received from

[defendant's] brother" allegedly in the
approximate [***9] amount of $200,000; (6) received
approximately $1,200,000 in assets in equitable
distribution; (7) received in excess of $2,760,000 in
alimony since the divorce; (8) failed to respond to
defendant's assertion that she has not taken any
distributions from her retirement account [**279]
despite being sixty-nine years of age and (9) was
capable of earning income over the twenty plus years
since the divorce which could have added to the funding
of her retirement.

[*219] During oral argument, the trial court addressed
whether defendant had met his burden to show a prima
facie change in circumstances entiting him to a
termination of his permanent alimony obligation or to
discovery and a hearing. The court addressed whether
defendant satisfied the initial burden to show he "cannot
continue to pay alimony." The court found defendant's
inability to show he cannot continue to pay alimony due
to his retirement is where his prima facie showing failed.
The trial court found:

[Blut we talk about that initial burden, is there a
prima facie showing that he cannot afford to
continue to pay the alimony because that's what the
statute says. If you retire, that's, you know, that is
evidence of a change of circumstance. [***10] But
then there's a second prong to it which says that
[tlhe burden continues to be on that person to show
that they cannot continue to pay the alimony
because of the retirement. That is . . . where his
prima facie showing . . . has failed. Because if | just
look at the cold numbers, you know, the cold
numbers indicate that he can certainly pay for some
period of time moving forward. That may change
over time, you know. But right now, with a person
with $8 million of assets in the bank, you know, how
could somebody say that that is going to not be
something which the court is going to consider.

In addition, the trial court focused on the plain language
of the PSA, explaining:

And how do we get around, you know, Konzelman?
saying that if parties agree to certain things in their

2Konzelman v. Konzelman, 158 N.J. 185, 729 A.2d 7 (1999)
(holding when parties have voluntarily agreed to the
circumstances which will terminate an alimony obligation, a
court should enforce the agreement when those
circumstances have occurred, even if it does not result in any
changed financial circumstances).
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property settlement agreement that they're bound
by that, regardless of what the law is? | mean
what's the point of having an agreement that the
only termination of alimony is going to be death,
remarriage . . . but not retirement.

Ultimately, the trial court found:

I'm confronted with a very difficult situation. |
certainly understand that nobody wants to pay
alimony after they retire. But | also understand
that, [***11] you know, when you have a long-term
marriage and somebody promises to pay alimony
permanent[ly] it really almost — it[s] kind of
insulting to say, well, you know what, permanent
doesn't really mean permanent, you know. Open
duration doesn't mean open for the rest of our lives.
It means, you know, something else. You know,
because | don't think that's the impression that the
recipient has when they sign on the dotted line.
And, quite frankly, I'm not sure if the person paying
the alimony really [*220] feels that, you know, that
they are going to get out of that. | don't know why in
the agreement it didn't just say, look, alimony's
going to be revisited upon retirement. You know, |
mean you — we see it all the time and | would have
no— then | think there would be a much stronger
argument, you know, that . . . it was agreed that it
was going to be revisited upon retirement, and not
terminated, revisited.

The trial court determined defendant's retirement—
standing alone—was not a prima facie change in
circumstances entitling him to a review of his alimony
obligation [**280] without a showing by defendant that
he could not afford to continue to pay his alimony
obligation. Further, the court noted defendant's [***12]
motion requested only a termination of alimony, not a
downward modification, which would have "been a
different argument.” On that basis, the court rejected
defendant's argument he was entitled to discovery and a
hearing and entered an order denying defendant's
motion to terminate alimony and his obligation to
provide life insurance without prejudice.

Thereafter, the court granted plaintiff's request to
enforce paragraph three of the PSA concerning alimony
and paragraph twenty-six concerning his obligation to
carry life insurance. The court denied plaintiff's request
to increase defendant's alimony obligation without
prejudice. The court denied both parties' requests for
counsel fees.

On appeal, defendant asserts the trial court erred by: (1)

misinterpreting the PSA concerning the events that
should be considered changed circumstances for
purposes of alimony termination or modification; (2)
failing to find defendant's good faith retirement was a
prima facie showing of a changed circumstance
warranting a review of his permanent alimony obligation;
and (3) improperly applying the factors of N.J.S.A.
2A:34-23())(3), specifically, the requirement concerning
plaintiff's "ability to have saved adequately
for [***13] retirement."

%[?] Our review of a Family Part judge's findings is
limited. We "afford substantial deference to the Family
Part's findings of [*221] fact because of that court's
special expertise in family matters." W.M. v. D.G., 467
N.J. Super. 216, 229, 251 A.3d 386 (App. Div. 2021)
(citing Cesare v. Cesare, 154 N.J. 394, 413, 713 A.2d
390 (1998)). "Under that deferential standard of review,
we are bound to uphold a finding that is supported by
sufficient credible evidence in the record.” Moynihan v.
Lynch, 250 N.J. 60, 90, 269 A.3d 435 (2022). "We will
reverse only if we find the [court] clearly abused [its]
discretion." Clark v. Clark, 429 N.J. Super. 61, 72, 57
A.3d 1 (App. Div. 2012).

M["F] We apply that deference to a Family Part
judge's decision regarding a motion to amend a marital-
support obligation. Cardali v. Cardali, 255 N.J. 85, 107,
299 A.3d 714 (2023); see also Larbig v. Larbig, 384 N.J.
Super. 17, 21, 894 A.2d 1 (App. Div. 2006) ("Whether [a
support] obligation should be modified . . . rests within a
Family Part judge's sound discretion”). Thus, a Family
Part judge's decision regarding a support obligation
should not be disturbed unless "the court made findings
inconsistent with the evidence or unsupported by the
record or erred as a matter of law." Reese v. Weis, 430
N.J. Super. 552, 572, 66 A.3d 157 (App. Div. 2013). We
review questions of law de novo. Amzler v. Amzler, 463
N.J. Super. 187, 197, 230 A.3d 987 (App. Div. 2020).

[l.
A.

Initially, we address defendant's argument the court
erred by finding his retirement was not a prima facie
showing of changed circumstances. The court found
retirement was not explicitly listed as a triggering event
in the PSA which permitted the termination [***14] or
modification of defendant's alimony obligation. We note
the record is unclear whether the court fully addressed
this issue. We glean from the court's findings that it
determined the explicit terms in the PSA foreclosed
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consideration of defendant's retirement from being
considered a changed circumstance for [**281]
alimony termination or modification purposes. We also
observe the court [*222] made findings after assuming
defendant's retirement was a prima facie change of
circumstances in the PSA for alimony termination
purposes.

M[?] General contract  principles  govern
interpretation of property settlement agreements.
Dworkin v. Dworkin, 217 N.J. Super. 518, 524, 526 A.2d
278 (App. Div. 1987). The goal in contract interpretation
is to ascertain the probable intent of the parties. Sinopoli
v. North River Ins. Co., 244 N.J. Super. 245, 250, 581
A.2d 1368 (App. Div. 1990). The court should inspect all
language within the four corners of the contract and
consider the surrounding circumstances and conduct of
the parties when ascertaining the probable intent of the
parties. Regan v. Regan, 246 N.J. Super. 473, 478, 587
A.2d 1330 (Ch. Div. 1990).

Based upon our review of the record, we determine no
ambiguity exists in the PSA concerning the triggering
events permitting the termination of defendant's
permanent alimony obligation. Although paragraph four
states the husband's obligation to pay alimony shall
continue until the "first happening [***15] of the death of
either the husband or wife; or the remarriage of the
wife," paragraph five states the parties specifically
recognize that "this agreement does not include an anti-
Lepis® clause." H_I\I6["IT] An anti-Lepis clause
[contractually] limits the factual situations qualifying as a
change in circumstances sufficient to modify an alimony
obligation. See Quinn v. Quinn, 225 N.J. 34, 49-50, 137
A.3d 423 (2016) (citing Konzelman, 158 N.J. at 193, 729
A.2d 7).

We conclude there would be no purpose for paragraph
five, placed immediately after the terms concerning
permanent alimony at paragraph four, if the parties
intended alimony could never be modified or terminated
except for the two reasons set forth in paragraph four.
The PSA specifically states it does not include an
[*223] anti-Lepis clause which we determine clearly
connotates the defendant's alimony obligation is subject
to modification based on changed circumstance as
defined under Lepis. Therefore, to the extent the court

31In Lepis, 83 N.J. at 157, 416 A.2d 45, the Supreme Court set
forth "the propeer_rocedure for courts to follow on modification
motions." HN7[®] "A prima facie showing of changed
circumstances must be made before a court will order
discovery." Id. at 157-58, 416 A.2d 45.

found the terms of the PSA did not permit the defendant
to terminate or modify his alimony obligation except for
the two reasons listed in paragraph four, we conclude
this finding was a misapplication of its discretion and
reverse this determination.

B.

We now address the trial court's denial of defendant's
motion because [***16] his moving papers requested
only termination of his alimony obligation, not a
downward modification. Since we conclude the same
legal principles of changed circumstances set forth in
Lepis apply to both a termination and modification of an
alimony obligation, the court's ruling barring defendant
from alternatively requesting a decrease was also a
misapplication of the court's discretion. Defendant's
modification request is supported by the plain language
of the PSA and permitting him to alternatively request a
downward modification of alimony did not prejudice
plaintiff because defendant's burden to show a prima
facie changed circumstance is the same for both
termination and modification of alimony.

[*282] C.

We now turn to defendant's contention that the trial
court erred by finding his retirement after reaching a
"good faith retirement age" was not a prima facie
changed circumstance entitling him to a termination or
modification of his alimony obligation nor sufficient to
require discovery and a hearing. Defendant asserts
proof of him reaching good faith retirement age and his
assertion that he has no "earned income" was a
sufficient showing of a prima facie changed
circumstance or, at a [***17] minimum, created genuine
issues of material fact requiring discovery and a
hearing. Because we conclude the court correctly
determined that defendant's failure [*224] to show a
decrease in his financial circumstances after reaching
good faith retirement age was not a prima facie change
of circumstance under N.J.S.A. 2A:34-23())(3), we
concur with the court's determination.

H_N8['1T] "The award of '[@]limony in New Jersey is
primarily governed by statute.™ Landers v. Landers, 444
N.J. Super. 315, 320, 133 A.3d 637 (App. Div. 2016)
(quoting Gayet v. Gayet, 92 N.J. 149, 150, 456 A.2d 102
(1983)). In 2014, our Legislature made substantial
changes to the alimony statute set forth at N.J.S.A.
2A:34-23. The Legislature's changes to N.J.S.A. 2A:34-
23 were observed to have
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effectively end[ed] permanent alimony and limit the
length of payments for couples married fewer than
20 years. It also mald]e it easier to reduce or end
payments if spouses lose their jobs or retire. The
measure was the product of negotiations between
advocates seeking sweeping changes and women's
groups and law associations.

[Clurrent payers will be eligible for some of the new
provisions, including the presumption that alimony
ends at age 67.

[Sophia Hollender, City News: N.J. Gets New Rules
On Alimony, Wall Street Journal, September 11,
2014, at A18.]

Specifically, in the statutory amendments, the
Legislature replaced [***18] "permanent alimony" with
"open durational alimony." See N.J.S.A. 2A:34-23(b).
Additionally, the Legislature added the following
language to the statute related to alimony:

In any case in which there is a request for an award
of alimony, the court shall consider and make
specific findings on the evidence about all of the
statutory factors set forth in subsection b. of this
section.

For any marriage or civil union less than 20 years in
duration, the total duration of alimony shall not,
except in exceptional circumstances, exceed the
length of the marriage or civil union. Determination
of the length and amount of alimony shall be made
by the court pursuant to consideration of all of the
statutory factors set forth in subsection b. of this
section. In addition to those factors, the court shall
also consider the practical impact of the parties'
need for separate residences and the attendant
increase in living expenses on the ability of both
parties to maintain a standard of living reasonably
comparable to the standard of living established in
the marriage or civil union, to which both parties are
entitled, with neither party having a greater
entitlement thereto.

Exceptional circumstances which may require
an [***19] adjustment to the duration of alimony
include:

[*225] (1) The ages of the parties at the time
of the marriage or civil union and at the time of
the alimony award;

(2) The degree and duration of the dependency
of one party on the other [**283] party during
the marriage or civil union;

(3) Whether a spouse or partner has a chronic
illness or unusual health circumstance;

(4) Whether a spouse or partner has given up
a career or a career opportunity or otherwise
supported the career of the other spouse or
partner;

(5) Whether a spouse or partner has received
a disproportionate share of equitable
distribution;

(6) The impact of the marriage or civil union on
either party's ability to become self-supporting,
including but not limited to either party's
responsibility as primary caretaker of a child;

(7) Tax considerations of either party;

(8) Any other factors or circumstances that the
court deems equitable, relevant and material.

[N.J.S.A. 2A:34-23(c).]

A further amendment to the statute specifically
addressed the effect of an obligor's retirement on their
alimony obligation stating "[a]limony may be modified or
terminated upon the prospective or actual retirement of
the obligor." N.J.S.A. 2A:34-23()). Relevant to this
appeal, the Legislature further added [***20] subsection
()(3) which states:

When a retirement application is filed in cases in
which there is an existing final alimony order or
enforceable written agreement established prior to
the effective date of this act, the obligor's reaching
full retirement age as defined in this section shall be
deemed a good faith retirement age. Upon
application by the obligor to modify or terminate
alimony, both the obligor's application to the court
for modification or termination of alimony and the
obligee's response to the application shall be
accompanied by current Case Information
Statement or other relevant documents as required
by the Rules of Court, as well as the Case
Information Statements or other documents from
the date of entry of the original alimony award and
from the date of any subsequent modification. In
making its determination, the court shall consider
the ability of the obligee to have saved adequately
for retirement as well as the following factors in
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order to determine whether the obligor, by a
preponderance of the evidence, has demonstrated
that modification or termination of alimony is
appropriate:

(&) The age and health of the parties at the
time of the application;

(b) The obligor's field of [***21] employment
and the generally accepted age of retirement
for those in that field;

[*226] (c) The age when the obligor becomes
eligible for retirement at the obligor's place of
employment, including mandatory retirement
dates or the dates upon which continued
employment would no longer increase
retirement benefits;

(d) The obligor's motives in retiring, including
any pressures to retire applied by the obligor's
employer or incentive plans offered by the
obligor's employer;

(e) The reasonable expectations of the parties
regarding retirement during the marriage or
civil union and at the time of the divorce or
dissolution;

() The ability of the obligor to maintain support
payments following retirement, including
whether the obligor will continue to be
employed part-time or work reduced hours;

(g The obligee's level of financial
independence and the financial impact of the
obligor's retirement upon the obligee; and

[**284] (h) Any other relevant factors affecting
the parties' respective financial positions.

[N.J.S.A. 2A:34-23(()(3) ]

Subsection ())(3) substantially followed the procedural
framework of the Supreme Court's seminal opinion of
Lepis. See Landers, 444 N.J. Super. at 323, 133 A.3d
637 (determining that subsection (j)(3) HN9[?] "follows
the prior principles outlined in Lepis and its progeny").

Prior to the [***22] amendment of the statute, one way
a party could seek modification of alimony was by
"demonstrating that changed circumstances have
substantially impaired the ability to support himself or
herself." Amzler, 463 N.J. Super. at 197-98, 230 A.3d
987 (quoting Landers, 444 N.J. Super. at 320, 133 A.3d

637). In addition, "[a]n income reduction resulting from a
‘good faith retirement' after age sixty-five [was] a well-
recognized change of circumstances event, prompting a
detailed review of the financial situation facing the
parties to evaluate the impact retirement has on a
preexisting alimony award." Landers, 444 N.J. Super. at
320, 133 A.3d 637.

M["F} Based on these legal principles, we determine
an obligor moving to terminate or modify an alimony
obligation under subsection (j)(3) is first required to
prove they have reached full retirement age based on
the definition provided in the Social Security Act. See
N.J.S.A. 2A:34-23. "Full retirement age" was defined as
"the age at which a person is eligible to receive full
retirement benefits under section [2]16 of the federal
Social Security Act (42 U.S.C.[A.] § 416)." [*227] Ibid.
As part of their application, the obligor is next required
to file a current CIS or other relevant documents, as well
as the CIS from the date of entry of the original alimony
award or from the date of any subsequent order which
modified the award. The same financial documents are
required to be filed by the obligee. See N.J.S.A. 2A:34-
23(1)(3). After a[***23] court's review of an obligor's
proofs supporting their motion and an obligee's
response, it must determine whether an obligor has
made a prima facie showing of changed circumstances
entitling the obligor to termination or modification of their
alimony obligation or, in the alternative, to discovery and
a hearing.

In this matter, it is not disputed that defendant reached
"full retirement age" and the filing of his motion when he
was approximately sixty-seven years old was
considered "a good faith retirement age" under
subsection (J)(3). Defendant asserts because he has
proven he has reached a good faith retirement age and
he no longer has an "earned income" that he is entitled
to a termination of his alimony obligation or, in the
alternative, a review of his alimony obligation for a
reduction is required. We disagree.

A comparison of the language in subsections (j)(1) and
(D(3) of N.J.S.A. 2A:34-23 aids our analysis. N.J.S.A.

2A:34-23()(1) states in pertinent part:

(1) There shall be a rebuttable presumption that
alimony shall terminate upon the obligor spouse or
partner attaining full retirement age, except that any
arrearages that have accrued prior to the
termination date shall not be vacated or annulled.
The court may set a different alimony termination
date for [***24] good cause shown based on
specific written findings of fact and conclusions of
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law.

The rebuttable presumption may be overcome if,
upon consideration of the following factors and for
good cause shown, the court determines that
alimony should continue.

M[?] When comparing N.J.S.A. 2A:34-23
subsection (j)(1) to subsection (j)(3), we note under
subsection ())(3) there is no rebuttable presumption that
alimony [**285] should terminate based on reaching
full retirement age, unlike subsection (j)(1). In contrast,
subsection (j)(3) deems reaching full retirement age to
be a "good faith retirement age.” (Emphasis added).

M["i“] [*228] We conclude based on the language
set forth in subsection (j)(3) that an obligor reaching full
social security retirement age would be deemed to have
retired at "a good faith retirement age." We further
conclude by adding subsection ())(3) in the 2014
amendment to N.J.S.A. 2A:34-23, the Legislature
modified the common law standard under Lepis which
previously required an obligor to prove their retirement
was made in good faith as the first step in showing a
prima facie changed circumstance in order to modify an
alimony obligation.

Prior to the 2014 amendment to N.J.S.A. 2A:34-23
which added subsection () related to an obligor's
retirement, we had concluded:

the voluntariness of the change in circumstances, in
itself, is viewed as barring an application for
modification. In [***25] other words, if a party, not
otherwise under compulsion, voluntarily chooses a
change in lifestyle which reduces his or her
financial circumstances, he or she may not base an
application for modification of an alimony award on
that voluntary change.

[Deegan v. Deegan, 254 N.J. Super. 350, 356, 603
A.2d 542 (App. Div. 1992).]

"[Vloluntary retirement cases are evaluated solely based
upon the motives of the party seeking to make the
change. If the change is made in good faith, the
application for modification is approved.” Ibid. An obligor
seeking to reduce a support obligation because of an
income decrease due to a voluntary early retirement
must show that the "advantage to the retiring spouse
substantially outweighs the disadvantage to the payee
spouse.” Id. at 358, 603 A.2d 542.

We also applied the Deegan "voluntary" analysis to

circumstances where the supporting spouse voluntarily
changed their career and thus reduced their income
before retirement, Storey v. Storey, 373 N.J. Super.
464, 468-69, 862 A.2d 551 (App. Div. 2004); and to a
dependent spouse who suffered a disadvantage
because the supporting spouse voluntarily continued
working beyond normal retirement age and thus delayed
the dependent spouse's ability to collect from a pension
under equitable distribution terms in the divorce
judgment , Moore v. Moore, 376 N.J. Super. 246, 247,
870 A.2d 303 (App. Div. 2005).

[*229] These cases stand for the proposition that
courts were [***26] required to engage in an evaluation
of whether an obligor's retirement and subsequent
decrease in their financial circumstances was
"voluntary.” Under the cases cited above, a retirement
not made in good faith was deemed a voluntary financial
reduction and was not considered to be a change of
circumstance permitting a review of a payor's alimony
obligation.

M["F} We conclude, by enacting subsection (j)(3),
the Legislature eliminated an obligor's affirmative
burden under Deegan to show that their retirement was
made in good faith and was not "voluntary" by the
obligor reaching a "good faith retirement age " under the
definition set forth in the Social Security Act. See
N.J.S.A. 2A:34-23())(3).

M["F] "[T]he Legislature is presumed to be aware of
judicial construction of its enactments." DiProspero v.
Penn, 183 N.J. 477, 494, 874 A.2d 1039 (2005) (quoting
N.J. Democratic Party, Inc. v. Samson, 175 N.J. 178,
195, 814 A.2d 1028 n.6 (2002)). Thus, "a change of
language in a statute ordinarily implies a purposeful
[**286] alteration in [the] substance of the law." Ibid.
(alteration in original) (quoting Nagy v. Ford Motor Co.,
6 N.J. 341, 348, 78 A.2d 709 (1951)). Furthermore,
"[tlhe Legislature is presumed to be familiar with its own
enactments, with judicial declarations relating to them,
and to have passed or preserved cognate laws with the
intention that they be construed to serve a useful and
consistent purpose.” State v. Federanko, 26 N.J. 119,
129, 139 A.2d 30 (1958) (emphasis added) (citing
Appeal of N.Y. State Realty & Terminal Co., 21 N.J. 90,
121 A.2d 21 (1956)).

As we stated previously, [***27] it is undisputed that
defendant had reached full retirement age at the time he
filed his motion to terminate his permanent alimony
obligation. Therefore, we conclude his retirement was a
good faith retirement under N.J.S.A. 2A:34-23())(3).
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M["i“] Under this analytical framework, after the
obligor has shown a good faith retirement, the next step
is for a reviewing [*230] court to determine if a prima
facie change in circumstances has been shown based
on an obligor's overall financial status related to their
continuing ability to pay the alimony obligation, including
their non-immune assets, income and reasonable
income stream, if any, from non-exempt assets. See
N.J.S.A. 2A:34-23(j)(4) (directing assets distributed
between the parties at the time of the entry of a final
order of divorce shall not be considered by the court for
purposes of determining the obligor's ability to pay
alimony following retirement). During this step a
reviewing court should also evaluate whether an obligor
has shown a prima facie change of circumstances and
whether their retirement substantially impaired their
financial ability to support themselves under the same
standard of living enjoyed during the marriage. See
N.J.S.A. 2A:34-23(b)(4) (stating when determining an
alimony award the court [***28] shall consider [t]he
standard of living established in the marriage . . . and
the likelihood that each party can maintain a reasonably
comparable standard of living, with neither party having
a greater entitlement to that standard of living than the
other).

When applying the foregoing principles, we conclude
the court did not abuse its discretion by finding
defendant met his burden under subsection (j)(3) to
show he has reached a good faith retirement age, but
failed to make a prima facie showing that his income
and assets were insufficient to continue paying his
permanent alimony obligation or that his retirement
impaired his ability to support himself based on the
standard of living he had during the marriage.

Our review of the record demonstrates, as the court
found, that defendant failed to provide sufficient
information in his CIS, certification and other
submissions which enabled the court to undertake an
appropriate analysis of his income and assets to
determine whether there was a prima facie showing of a
changed circumstance. Defendant provided no
evidence, expert or otherwise, delineating his immune
and non-immune assets or the income stream from
those non-immune assets. This evidence is [*231]
necessary [***29] to determine whether he has an
ability to pay the currently ordered level of alimony when
compared to his financial circumstances at the time he
entered into the PSA. Because defendant failed to
adequately categorize the assets in his CIS and failed to
engage in any financial analysis including an income
stream analysis of his non-immune assets, the court's

finding—which found the approximate $8 million in
assets held by defendant and the potential income
stream which could be generated from these assets
demonstrated defendant had the ability to continue
paying alimony to plaintiff—[**287] was clearly
supported by credible evidence in the record. We
conclude there was no error in this finding.

D.

We now address defendant's contention the court
misapplied the specific provision in N.J.S.A. 2A:34-
23()(3) related to the "ability of the [plaintiff] to have
saved adequately for retirement.” In its oral decision, the
court found:

[defendant]'s argument that [plaintiff] should have
saved all these years, she's had a bunch of medical
issues, you know, and . . . well, you're not living in
Morris County anymore, but, you know, [does]
$120,000 a year really have enough fat on it that
you're going to be able to save the same [***30] as
a person who's earning over a million dollars here.
Probably not.

M["F] We have previously held that subsection (j)(3)
"elevates the ability of the obligee to have saved
adequately for retirement, listed only as a factor under
N.J.S.A. 2A:34-23())(1), setting it apart from other
considerations and requiring its explicit analysis."
Landers, 444 N.J. Super. at 324, 133 A.3d 637 (citing
N.J.S.A. 2A:34-23())(3)).

This language first appears in the statute at subsection
(D(1)()) as a factor to consider concerning the
termination or modification of alimony when an order or
agreement was entered after the statute's amendment
in 2014. M[?] As stated previously, an obligor
reaching full retirement age under subsection ()(1) is
entitled to a rebuttable presumption that alimony should
be terminated. Subsection ([)(1)(]) stated "[t]he ability of
the recipient to have saved [*232] adequately for
retirement” was one of several factors which can be
utilized to rebut this presumption. See N.J.S.A. 2A:34-

23(N(1)(a-k).

HN18[?] Subsection (j)(3) differs from subsection (j)(1)
by explicitly setting forth the ability of the obligee "to
have saved adequately for retirement" in the main
portion of this subsection, separately from the other
factors. We deem this formulation requires a reviewing
court to specifically consider the ability of an obligee to
have saved adequately for retirement in its analysis
related to an obligor's motion to terminate or [***31]
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modify alimony under subsection (j)(3) . See Landers,
444 N.J. Super. at 324. This subsection of the statute
explicity mandates the court to undertake this analysis
as part of its determination whether an obligor has met
their burden to show a prima facie change of
circumstances to trigger a review of their alimony
obligation.

We determine under subsection (])(3) that an obligee is
required to produce competent evidence to support their
position that they were unable to adequately save for
retirement and they have a continuing need for alimony
in order to maintain a comparative standard of living
enjoyed during the marriage. This requirement is the
first consideration listed in subsection (j)(3) after the
obligation for the parties to file a disclosure of their
financial information.

M["i‘] By subsection ()(3) requiring an obligee to
affirmatively provide financial information, we determine
the Legislature intended a reviewing court to
independently consider an obligee's ability to have
adequately saved for retirement. We further determine
this information is required for a reviewing court to
determine an obligee's continuing need for alimony at
the time of an obligor's retirement. These determinations
are crucial in deciding whether a prima facie changed
circumstance has been shown. We [***32] find support
for this proposition related to an obligee's continuing
need for alimony at subsection ())(3)(a) which requires
consideration of an "obligee's level of financial
independence [**288] and the financial impact of the
obligor's retirement upon the obligee." N.J.S.A. 2A:34-

23(D(3)(@).

M["i“] [*233] Based on the language of N.J.S.A.
2A:34-23())(3), we conclude the Legislature intended
that a prima facie changed circumstance can not only
be shown through a change in an obligor's financial
circumstances after retirement affecting their continuing
ability to pay alimony, but also may be exhibited through
an obligee's financial disclosure or other evidence
demonstrating a continuing need for alimony, or lack
thereof. If the motion record demonstrates there is prima
facie evidence demonstrating an obligee has adequately
saved for retirement or had the ability to adequately
save for retirement, discovery and a hearing is
necessary to determine whether termination or
reduction of alimony is warranted. A hearing is required
where there is a dispute in material fact. Murphy v.
Murphy, 313 N.J. Super. 575, 580, 713 A.2d 552 (App.
Div. 1998); Lepis, 83 N.J. at 159, 416 A.2d 45. A
material factual dispute "bear[s] directly on the legal

conclusions required to be made and [such] disputes
can only be resolved through a plenary hearing.”
Spangenberg v. Kolakowski, 442 N.J. Super. 529, 540,
125 A.3d 739 (App. Div. 2015).

After our review of the record, we conclude [***33]
plaintiff did not provide a sufficient financial disclosure or
evidence exhibiting that her current financial
circumstances demonstrated a continuing need for
alimony in the current annual amount of $120,000. We
also determine plaintiff failed to provide specific reasons
nor any analysis showing her inability to have
adequately saved for retirement since the entry of the
FJD over twenty years ago. In addition, we conclude
defendant effectively challenged plaintiff's assertions
related to her continuing need for alimony and her ability
to have adequately saved for retirement which created
genuine factual issues in the record.

Plaintiff's CIS admitted she had a net worth of $2.75
million consisting of a home she valued at $1.46 million
and retirement accounts valued at $1.6 million. She
listed debts which are a small fraction of her net worth.
Defendant's certification and reply certification claimed:
(1) plaintiff has been in relatively good health for several
years after her medical issues were addressed; (2) her
[*234] accumulation of substantial non-immune assets;
(3) her funding the construction of a home in North
Carolina which defendant claims has a present value of
$2 million allegedly [***34] placed in a trust; (4) the
existence of a "family trust in the name of her wealthy
father who had passed" for which she receives benefits;
(5) an inheritance from [defendant's] brother of
$200,000; (6) plaintiff's receipt of support under the FID
in the amount of $2,760,000 since it was entered; and
(7) defendant's assertion that plaintiff had the ability to
earn income during the twenty plus years since the
divorce which could have added to the funding of her
retirement needs.

We conclude these factual disputes are material to
plaintiff's ability to have adequately saved for retirement
and her need for alimony. Material factual issues also
exist as to whether plaintiff's current income, ability to
earn income after the divorce, her assets and potential
income stream from nonimmune assets enable her to
fully or partially support herself in the same standard of
living she enjoyed during the marriage.

V.
In sum, we conclude the trial court misapplied its

discretion in determining plaintiff's opposition satisfied
her obligation to prove her current financial
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circumstances [**289] exhibit a continuing need for
alimony or that she was unable to adequately save for
retirement requiring a continuation [***35] of alimony at
the level of $120,000 per year as set forth in the FJD.
Therefore, we are constrained to vacate the order
denying defendant's motion on these bases and remand
to the trial court to set a discovery schedule and conduct
a plenary hearing to determine whether defendant is
entitled to a termination or downward modification of his
alimony obligation. We further conclude, for purposes of
discovery and for consideration at the hearing, that
defendant's financial circumstances are also relevant to
the factors set forth in N.J.S.A. 2A:34-23())(3). We
therefore direct the trial court to enter an order
permitting the parties to conduct discovery concerning
the other's financial circumstances, including their
respective assets, income, potential [*235] income
stream from nonexempt assets and their income earned
or their ability to have earned income after the divorce
judgment was entered to the present time. This list is
not to be considered exhaustive, and we leave the
scope of discovery to the court's discretion, including
whether a case management conference is necessary
to address any specific discovery issues or requests by
the parties which may be relevant at the hearing.

M[?] At the hearing, the burden remains [***36] on
the defendant to prove by a preponderance of the
evidence that a modification or termination of alimony is
warranted under the requirements and factors set forth
in N.J.S.A. 2A:34-23())(3) that: (1) plaintiff has
adequately saved for retirement and no longer has a
continuing need for alimony at its current level in order
to maintain the standard of living enjoyed during the
marriage, or (2) plaintiff had the ability to adequately
save for retirement, and if she had done so, would no
longer have a continuing need for alimony, or the
currently ordered amount of alimony set forth in the FID
in order to maintain the standard of living enjoyed during
the marriage.

Affirmed in part, reversed in part and remanded for
further proceedings consistent with this opinion. We do
not retain jurisdiction.
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