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Petitioner Marlean Ames, a heterosexual woman, has worked for the
Ohio Department of Youth Services in various roles since 2004. In
2019, the agency interviewed Ames for a new management position
but ultimately hired another candidate—a lesbian woman. The agency
subsequently demoted Ames from her role as a program administrator
and later hired a gay man to fill that role. Ames then filed this lawsuit
against the agency under Title VII, alleging that she was denied the
management promotion and demoted because of her sexual orienta-
tion. The District Court granted summary judgment to the agency,
and the Sixth Circuit affirmed. The courts below analyzed Ames’s
claims under McDonnell Douglas Corp. v. Green, 411 U. S. 792, which
sets forth the traditional framework for evaluating disparate-
treatment claims that rest on circumstantial evidence. At the first step
of that framework, the plaintiff must make a prima facie showing that
the defendant acted with a discriminatory motive. Like the District
Court, the Sixth Circuit held that Ames had failed to meet her prima
facie burden because she had not shown “‘background circumstances
to support the suspicion that the defendant is that unusual employer
who discriminates against the majority.”” 87 F. 4th 822, 825. The
court reasoned that Ames, as a straight woman, was required to make
this showing “in addition to the usual ones for establishing a prima-
facie case.” Ibid.

Held: The Sixth Circuit’s “background circumstances” rule—which re-
quires members of a majority group to satisfy a heightened evidentiary
standard to prevail on a Title VII claim—cannot be squared with the
text of Title VII or the Court’s precedents. Pp. 4-9.

(a) Title VII's disparate-treatment provision bars employers from in-
tentionally discriminating against their employees on the basis of race,
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color, religion, sex, or national origin. 78 Stat. 255,42 U. S. C. §2000e—
2(a)(1). For most plaintiffs, the first step of the McDonnell Douglas
framework—stating a prima facie case of discrimination—is “not on-
erous.” Texas Dept. of Community Affairs v. Burdine, 450 U. S. 248,
253. The Sixth Circuit’s “background circumstances” rule requires
plaintiffs who are members of a majority group to bear an additional
burden at step one. But the text of Title VII's disparate-treatment
provision draws no distinctions between majority-group plaintiffs and
minority-group plaintiffs. The provision focuses on individuals rather
than groups, barring discrimination against “any individual” because
of protected characteristics. Congress left no room for courts to impose
special requirements on majority-group plaintiffs alone.

This Court’s precedents reinforce that understanding of the statute,
and make clear that the standard for proving disparate treatment un-
der Title VII does not vary based on whether or not the plaintiff is a
member of a majority group. See, e.g., Griggs v. Duke Power Co., 401
U. S. 424, 431 (“[d]iscriminatory preference for any group, minority or
majority, is precisely and only what Congress has proscribed” in Title
VII). Moreover, the “background circumstances” rule—which subjects
all majority-group plaintiffs to the same, highly specific evidentiary
standard in every case—ignores the Court’s instruction to avoid inflex-
ible applications of the prima facie standard. Teamsters v. United
States, 431 U. S. 324, 358. Pp. 4-7.

(b) Ohio argues that the “background circumstances” rule does not
subject majority-group plaintiffs to a heightened evidentiary standard
but rather is “just another way of asking whether the circumstances
surrounding an employment decision, if otherwise unexplained, sug-
gest that the decision was because of a protected characteristic.” Brief
for Respondent 10. Ohio’s recasting is directly at odds with the Sixth
Circuit’s description of the “background circumstances” rule and its
application of that rule in this case. Ohio’s alternative argument that
Ames’s Title VII claims would fail even absent the “background cir-
cumstances” rule is for the courts below to consider in the first instance
on remand. Pp. 7-9.

87 F. 4th 822, vacated and remanded.

JACKSON, J., delivered the opinion for a unanimous Court. THOMAS, dJ.,
filed a concurring opinion, in which GORSUCH, J., joined.
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JUSTICE JACKSON delivered the opinion of the Court.

Title VII prohibits employers from discriminating
against employees on the basis of race, color, religion, sex,
or national origin. Under our Title VII precedents, a plain-
tiff may make out a prima facie case of disparate treatment
by showing “that she applied for an available position for
which she was qualified, but was rejected under circum-
stances which give rise to an inference of unlawful discrim-
ination.” Texas Dept. of Community Affairs v. Burdine, 450
U. S. 248, 253 (1981).

The question in this case is whether, to satisfy that prima
facie burden, a plaintiff who is a member of a majority
group must also show “‘background circumstances to sup-
port the suspicion that the defendant is that unusual em-
ployer who discriminates against the majority.”” 87 F. 4th
822, 825 (CA6 2023) (per curiam). We hold that this addi-
tional “background circumstances” requirement is not con-
sistent with Title VII's text or our case law construing the
statute. Accordingly, we vacate the judgment below and re-
mand for application of the proper prima facie standard.
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I

The Ohio Department of Youth Services operates the
State’s juvenile correctional system. In 2004, the agency
hired petitioner Marlean Ames, a heterosexual woman, to
serve as an executive secretary. Ames was eventually pro-
moted to program administrator and, in 2019, applied for a
newly created management position in the agency’s Office
of Quality and Improvement. Although the agency inter-
viewed her for the position, it ultimately hired a different
candidate—a lesbian woman—to fill the role.

A few days after Ames interviewed for the management
position, her supervisors removed her from her role as pro-
gram administrator. She accepted a demotion to the secre-
tarial role she had held when she first joined the agency—
a move that resulted in a significant pay cut. The agency
then hired a gay man to fill the vacant program-adminis-
trator position. Ames subsequently filed this lawsuit
against the agency under Title VII, alleging that she was
denied the management promotion and demoted because of
her sexual orientation.

The District Court granted summary judgment to the
agency. 2023 WL 2539214, *12 (SD Ohio, Mar. 16, 2023).
The court analyzed Ames’s claims under McDonnell Doug-
las Corp. v. Green, 411 U. S. 792 (1973), which establishes
the traditional framework for evaluating disparate-treat-
ment claims that rest on circumstantial evidence. At the
first step of that framework, the plaintiff must make a
prima facie showing that the defendant acted with a dis-
criminatory motive. Relying on Circuit precedent, the Dis-
trict Court concluded that Ames had failed to make that
showing because she had not presented evidence of “‘back-
ground circumstances’” suggesting that the agency was the
rare employer who discriminates against members of a ma-
jority group. 2023 WL 2539214, *7. Without that evidence,
the court held, plaintiffs who are members of majority
groups—including heterosexual plaintiffs, like Ames—
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could not discharge their evidentiary burden at the first
step of the McDonnell Douglas inquiry. 2023 WL 2539214,
*8-*9,

The Sixth Circuit affirmed. Like the District Court, the
Sixth Circuit held that Ames had failed to meet her prima
facie burden because she had not shown “‘background cir-
cumstances to support the suspicion that the defendant is
that unusual employer who discriminates against the ma-
jority.”” 87 F. 4th, at 825. The court reasoned that Ames,
as a straight woman, was required to make this showing “in
addition to the usual ones for establishing a prima-facie
case.” Ibid. And it explained that plaintiffs can typically
satisfy this burden, where applicable, by presenting “evi-
dence that a member of the relevant minority group (here,
gay people) made the employment decision at issue, or with
statistical evidence showing a pattern of discrimination . . .
against members of the majority group.” Ibid. The panel
concluded that the agency was entitled to summary judg-
ment because Ames had failed to present either type of ev-
idence. Ibid.

Judge Kethledge concurred in the court’s decision but
wrote separately to express his disagreement with the
“background circumstances” rule. In his view, the require-
ment was not only unworkable—in that it required an as-
sessment of evidence presented by different plaintiffs under
different standards—but also diverged substantially from
Title VII'’s text. Id., at 827—-828.

The Sixth Circuit’s decision reinforced a Circuit split as
to whether majority-group plaintiffs are subject to a differ-
ent evidentiary burden than minority-group plaintiffs at
McDonnell Douglas’s first step.! We granted certiorari to

1In addition to the Sixth Circuit, four other Circuits have held or sug-
gested that majority-group plaintiffs must satisfy a heightened burden
to make out a prima facie case of disparate treatment under Title VII.
See Hammer v. Ashcroft, 383 F. 3d 722, 724 (CA8 2004); Mills v. Health
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resolve that split. See 603 U. S. ___ (2024).
II

Title VII’s disparate-treatment provision bars employers
from intentionally discriminating against their employees
on the basis of race, color, religion, sex, or national origin.
42 U. S. C. §2000e—2(a)(1). In McDonnell Douglas, this
Court laid out a three-step burden-shifting framework for
evaluating claims arising under that provision. 411 U. S.,
at 802—804. The McDonnell Douglas framework aims to
“bring the litigants and the court expeditiously and fairly to
th[e] ultimate question” in a disparate-treatment case—
namely, whether “the defendant intentionally discrimi-
nated against the plaintiff.” Burdine, 450 U. S., at 253.2

At the first step of the familiar three-step inquiry, the
plaintiff bears the “initial burden” of “establishing a prima
facie case” by producing enough evidence to support an in-
ference of discriminatory motive. McDonnell Douglas, 411
U. S., at 802. If the plaintiff clears that hurdle, the burden
then “shift[s] to the employer to articulate some legitimate,
nondiscriminatory reason for the employee’s rejection.”
Ibid. Finally, if the employer articulates such a justifica-
tion, the plaintiff must then have a “fair opportunity” to
show that the stated justification “was in fact pretext” for

Care Serv. Corp., 171 F. 3d 450, 457 (CA7 1999); Harding v. Gray, 9 F. 3d
150, 153 (CADC 1993); Notari v. Denver Water Dept., 971 F. 2d 585, 589
(CA10 1992). Other Circuits do not impose any heightened burden on
majority-group plaintiffs.

2 Although our cases have sometimes described the McDonnell Douglas
inquiry as a “burden-shifting” framework, the “ultimate burden of per-
suading the trier of fact that the defendant intentionally discriminated
against the plaintiff remains at all times with the plaintiff.” Burdine,
450 U. S., at 253. McDonnell Douglas merely aims to provide “‘a sensi-
ble, orderly way to evaluate the evidence’” that “‘bears on the critical
question of discrimination.”” Postal Service Bd. of Governors v. Aikens,
460 U. S. 711, 715 (1983). For purposes of this case, we assume without
deciding that the McDonnell Douglas framework applies at the sum-
mary-judgment stage of litigation.
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discrimination. Id., at 804. A plaintiff “may succeed [under
the McDonnell Douglas framework] either directly by per-
suading the court that a discriminatory reason more likely
motivated the employer or indirectly by showing that the
employer’s proffered explanation is unworthy of credence.”
Burdine, 450 U. S., at 256.

For most plaintiffs, the first step of the McDonnell Doug-
las framework—the prima facie burden—is “not onerous.”
Burdine, 450 U. S., at 253. A plaintiff may satisfy it simply
by presenting evidence “that she applied for an available
position for which she was qualified, but was rejected under
circumstances which give rise to an inference of unlawful
discrimination.” Ibid. But, under Sixth Circuit precedent,
plaintiffs who are members of a majority group bear an ad-
ditional burden at step one: They must also establish
“packground circumstances to support the suspicion that
the defendant is that unusual employer who discriminates
against the majority.”” 87 F. 4th, at 825.

As outlined below, the Sixth Circuit’s “background cir-
cumstances” rule cannot be squared with the text of Title
VII or our longstanding precedents. And nothing Ohio has
said, in its brief or at oral argument, persuades us other-
wise.

A

As a textual matter, Title VII's disparate-treatment pro-
vision draws no distinctions between majority-group plain-
tiffs and minority-group plaintiffs. Rather, the provision
makes it unlawful “to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against any in-
dividual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such individ-
ual’s race, color, religion, sex, or national origin.” 42
U. S. C. §2000e—2(a)(1) (emphasis added). The “law’s focus
on individuals rather than groups [is] anything but aca-
demic.” Bostock v. Clayton County, 590 U.S. 644, 659
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(2020). By establishing the same protections for every “in-
dividual”—without regard to that individual’s membership
in a minority or majority group—Congress left no room for
courts to impose special requirements on majority-group
plaintiffs alone.

Our precedents reinforce that understanding of the stat-
ute. In Griggs v. Duke Power Co., 401 U. S. 424 (1971), for
instance, we said that “[d]iscriminatory preference for any
group, minority or majority, is precisely and only what Con-
gress has proscribed” in Title VII. Id., at 431 (emphasis
added). We made the same point even more explicitly in
McDonald v. Santa Fe Trail Transportation Co., 427 U. S.
273 (1976), a few years later. The employer in that case had
argued that certain forms of discrimination against White
employees fell outside the reach of Title VII. Id., at 280,
n. 8. But we rejected that argument, holding that “Title VII
prohibit[ed] racial discrimination against the white peti-
tioners in th[at] case upon the same standards as would be
applicable were they Negroes.” Id., at 280 (emphasis
added); see also id., at 279 (citing favorably the Equal Em-
ployment Opportunity Commission’s view that Title VII
bars discrimination “against whites on the same terms as
racial discrimination against nonwhites”).

Our case law thus makes clear that the standard for prov-
ing disparate treatment under Title VII does not vary based
on whether or not the plaintiff is a member of a majority
group. Accord, Bostock, 590 U. S., at 659 (“This statute
works to protect individuals of both sexes from discrimina-
tion, and does so equally”’). The “background circum-
stances” rule flouts that basic principle.

The “background circumstances” rule also ignores our in-
struction to avoid inflexible applications of McDonnell
Douglas’s first prong. This Court has repeatedly explained
that the “precise requirements of a prima facie case can
vary depending on the context and were ‘never intended to
be rigid, mechanized, or ritualistic.’” Swierkiewicz v.
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Sorema N. A., 534 U. S. 506, 512 (2002) (quoting Furnco
Constr. Corp. v. Waters, 438 U. S. 567, 577 (1978)). In
McDonnell Douglas itself, we observed that the “facts nec-
essarily will vary in Title VII cases,” and that “the prima
facie proof required” can therefore differ from case to case.
411 U. S., at 802, n. 13.

The “background circumstances” rule disregards this ad-
monition by uniformly subjecting all majority-group plain-
tiffs to the same, highly specific evidentiary standard in
every case. As the Sixth Circuit observed, the rule effec-
tively requires majority-group plaintiffs (and only majority-
group plaintiffs) to produce certain types of evidence—such
as statistical proof or information about the relevant deci-
sionmaker’s protected traits—that would not otherwise be
required to make out a prima facie case. 87 F. 4th, at 825.

This Court has long rejected such “inflexible formula-
tion[s]” of the prima facie standard in disparate-treatment
cases. Teamsters v. United States, 431 U.S. 324, 358
(1977). We do so again today.

B

Ohio barely contests any of the above. At oral argument,
the State repeatedly acknowledged that Title VII's dispar-
ate-treatment provision imposes the same prima facie bur-
den on majority-group plaintiffs that it imposes on minor-
ity-group plaintiffs.? Its brief likewise offers no justification
for imposing a heightened evidentiary standard on major-
ity-group plaintiffs. Instead, Ohio tries to attack the prem-
ise of the question presented by arguing that the “back-
ground circumstances” rule does not operate to subject

3 See Tr. of Oral Arg. 39 (“Ohio agrees it is wrong to hold some litigants
to a higher standard because of their protected characteristics”); id., at
44 (endorsing the Solicitor General’s position that Title VII imposes the
same standards on majority-group and minority-group plaintiffs); id., at
49-51 (confirming that Ames “should have the same burden” as other
plaintiffs).



8 AMES v. OHIO DEPT. OF YOUTH SERVS.

Opinion of the Court

majority-group plaintiffs to a heightened evidentiary stand-
ard at all. Under Ohio’s view, the “background circum-
stances” requirement “is not an additional prima facie ele-
ment” but, rather, “just another way of asking whether the
circumstances surrounding an employment decision, if oth-
erwise unexplained, suggest that the decision was because
of a protected characteristic.” Brief for Respondent 10.

This contention is directly at odds with the Court of Ap-
peals’ description of the “background circumstances” rule
and its application of that requirement in this case. The
Court of Appeals explicitly held that “Ames is heterosexual
... which means she must make a showing in addition to
the usual ones for establishing a prima-facie case.” 87
F. 4th, at 825 (emphasis added). And the ensuing passage
of the court’s opinion confirmed that a higher evidentiary
standard was being imposed on Ames because of her sexual
orientation. The court stated: “Whether Ames made the
necessary showing of ‘background circumstances’ is the
principal issue here” because “otherwise Ames’s prima-facie
case was easy to make.” Ibid. The court then recounted
how Ames was qualified, had been denied a promotion in
favor of a gay candidate, and was later demoted in favor of
another gay candidate—evidence that would ordinarily sat-
isfy her prima facie burden—before it specifically faulted
Ames for failing to make the “requisite showing of ‘back-
ground circumstances.”” Ibid.

In short, the Sixth Circuit expressly based its holding af-
firming summary judgment in favor of the agency on
Ames’s failure to satisfy a heightened evidentiary standard.
Ohio’s attempt to recast the “background circumstances”
rule as an application of the ordinary prima facie standard
thus misses the mark by a mile.

Ohio also urges this Court to affirm the judgment below
on alternative grounds, arguing that Ames’s Title VII
claims would fail even absent the “background circum-
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stances” rule. But those alternative arguments would re-
quire us to resolve issues that the Court of Appeals did not
address in the first instance and that fall beyond the scope
of the question presented. We granted review to consider
the validity of the “background circumstances” rule, and we
reject that rule for the reasons set forth above. We leave it
to the courts below to address any of Ohio’s remaining ar-
guments on remand.

* * *

The Sixth Circuit has implemented a rule that requires
certain Title VII plaintiffs—those who are members of ma-
jority groups—to satisfy a heightened evidentiary standard
in order to carry their burden under the first step of the
McDonnell Douglas framework. We conclude that Title VII
does not impose such a heightened standard on majority-
group plaintiffs. Therefore, the judgment below is vacated,
and the case is remanded for application of the proper
prima facie standard.

It is so ordered.
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JUSTICE THOMAS, with whom JUSTICE GORSUCH joins,
concurring.

I join the Court’s opinion in full. I write separately to
highlight the problems that arise when judges create atex-
tual legal rules and frameworks. dJudge-made doctrines
have a tendency to distort the underlying statutory text,
impose unnecessary burdens on litigants, and cause confu-
sion for courts. The “background circumstances” rule—cor-
rectly rejected by the Court today—is one example of this
phenomenon. And, the decision below involves another ex-
ample: The Sixth Circuit analyzed Ames’s Title VII claim
under the three-step framework developed by this Court in
McDonnell Douglas Corp. v. Green, 411 U. S. 792 (1973). As
with the “background circumstances” rule, the McDonnell
Douglas framework lacks any basis in the text of Title VII
and has proved difficult for courts to apply. In a case where
the parties ask us to do so, I would be willing to consider
whether the McDonnell Douglas framework is a workable
and useful evidentiary tool.

I

The Sixth Circuit’s “background circumstances” rule im-
poses a heightened burden on Title VII plaintiffs who be-
long to so-called “majority groups.” See 87 F. 4th 822, 825
(2023). The rule requires a majority-group plaintiff to



2 AMES v. OHIO DEPT. OF YOUTH SERVS.

THOMAS, J., concurring

prove, in addition to the standard elements of a Title VII
claim, that background circumstances “‘support the suspi-
cion that the defendant is that unusual employer who dis-
criminates against the majority.”” Ibid. This additional re-
quirement is a paradigmatic example of how judge-made
doctrines can distort the underlying statutory text.

As the Court’s opinion explains, the “background circum-
stances” rule lacks any basis in the text of Title VII. Ante,
at 6. Title VII bars employment discrimination against
“any individual” “because of such individual’s race, color,
religion, sex, or national origin.” 42 U. S. C. §2000e—2(a)(1).
“Thus, to state the obvious, the statute bars discrimination
against ‘any individual’ on the grounds specified therein.”
87 F. 4th, at 827 (Kethledge, J., concurring). The “back-
ground circumstances” rule plainly contravenes that statu-
tory command by imposing a higher burden on some indi-
viduals based solely on their membership in a particular
demographic group.?

This rule is a product of improper judicial lawmaking.
See Stewart Organization, Inc. v. Ricoh Corp., 487 U. S. 22,
38 (1988) (Scalia, dJ., dissenting) (“[W]hile interpreting and
applying substantive law is the essence of the Gudicial
Power’ created under Article III of the Constitution, that
power does not encompass the making of substantive law”).
The rule was created by D. C. Circuit judges in Parker v.
Baltimore & Ohio R. Co., 652 F. 2d 1012 (1981). Applying
their own “common sense,” these judges determined that
extra evidence is required to prove discrimination when a
Title VII plaintiff is white. Id., at 1017. In support of this
proposition, the court cited only its mistaken understand-
ing of the McDonnell Douglas framework, another judge-

1The “background circumstances” rule is also plainly at odds with the
Constitution’s guarantee of equal protection. That guarantee “‘cannot
mean one thing when applied to one individual and something else when
applied to [another].”” Students for Fair Admissions, Inc. v. President
and Fellows of Harvard College, 600 U. S. 181, 206 (2023).
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made construct, see Part II, infra. 652 F. 2d, at 1017. At
no point in its development of this new rule did the court
refer to the text of Title VII.

The “background circumstances” rule also highlights how
judge-made doctrines can be difficult for courts to apply.
Because courts lack an underlying legal authority on which
to ground their analysis, there is no principled way to re-
solve doctrinal ambiguities. The “background circum-
stances” rule suffers from this flaw. A number of courts
have described the rule as “vague and ill-defined.” E.g.,
Iadimarco v. Runyon, 190 F. 3d 151, 161 (CA3 1999); see
also Stock v. Universal Foods Corp., 817 F. Supp. 1300,
1306 (Md 1993) (describing the rule as “vague and difficult
to apply”). Most notably, the “background circumstances”
rule requires courts to perform the difficult—if not impossi-
ble—task of deciding whether a particular plaintiff quali-
fies as a member of the so-called “majority.” See Smyer v.
Kroger Ltd. Partnership 1,2024 WL 1007116, *7 (CA6, Mar.
8, 2024) (Boggs, J., concurring) (explaining that we live “[i|n
a world where it has become increasingly difficult to deter-
mine who belongs in the majority”).

How a court defines the boundaries of a population can
affect whether a particular person falls into a majority or
minority group. Women, for example, make up the majority
in the United States as a whole, but not in some States and
counties. See Dept. of Commerce, Census Bureau, L.
Blakeslee, Z. Caplan, J. Meyer, M. Rabe, & A. Roberts, Age
and Sex Composition: 2020, pp. 2, 8, 14-15 (C2020BR-06,
2023) (Census Bureau). Similarly, women make up the ma-
jority of employees in certain industries, such as teaching
and nursing, but the minority in other industries, such as
construction. Brief for America First Legal Foundation as
Amicus Curiae 13 (citing Dept. of Labor, Occupations With
the Largest Share of Women Workers (Apr. 2025), https://
www.dol.gov/agencies/wb/data/occupations/largest-share-
women-workers; Dept. of Labor, Occupations With the
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Smallest Share of Women Workers (Apr. 2025), https://www
.dol.gov/agencies/wb/data/occupations/occupations-smallest-
share-women-workers).

Defining the “majority” is even more difficult in the con-
text of race, as racial categories tend to be “overbroad” and
“Imprecise in many ways.” Students for Fair Admissions,
Inc. v. President and Fellows of Harvard College, 600 U. S.
181, 216 (2023).2 “American families have become increas-
ingly multicultural,” and “attempts to divide us all up into
a handful of groups have become only more incoherent
with time.” Id., at 293 (GORSUCH, J., concurring). And,
even if courts could identify all the relevant racial groups
and their boundaries, courts would still struggle to deter-
mine which racial groups make up a majority. Black em-
ployees in Detroit, for example, make up a majority in
their city, but not in Michigan or the United States at
large. See Census Bureau, Quick Facts: Detroit City,
Michigan (July 2024), https://www.census.gov/quickfacts/
fact/table/detroitcitymichigan/PST045224; Census Bureau,
Quick Facts: Michigan (July 2024), https:/www.census
.gov/quickfacts/fact/table/MI/PST045224.

Similar problems arise with religion. As with sex and
race, a particular religion could make up the majority or the
minority, depending on how the population is defined. And,
in the context of religion, the “background circumstances”

2“The term ‘Asian,’” for example, “is extremely broad and masks im-
portant variations by country of origin.” R. Bhopal, Migration, Ethnicity,
Race, and Health in Multicultural Societies 18 (2d ed. 2014). Courts
have also struggled to determine what it means to be “Hispanic.” See,
e.g., Major Concrete Constr., Inc. v. Erie Cty., 134 App. Div. 2d 872, 873—
874,521 N. Y. S. 2d 959, 960 (1987) (upholding an administrative deter-
mination that a person with one Mexican grandparent did not qualify as
Hispanic); see also M. Lopez, J. Krogstad, & J. Passel, Pew Research
Center, Who Is Hispanic? (Sept. 15, 2022), https://web.archive.org/web/
20220930084 123/https:/www.pewresearch.org/fact-tank/2022/09/15/who
-is-hispanic/ (describing “evolving cultural norms about what it means to
be Hispanic or Latino in the U. S. today”).
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rule requires courts to decide both the plaintiff’s religion
and how the plaintiff’s religion compares with the religion
of everyone else in the relevant population. Those tasks are
formidable, as Americans hold a wide range of religious be-
liefs, as well as a wide range of views about the proper way
to categorize other religions. Americans have different
views, for example, on whether Catholics are Christians.
The “judicial process is singularly ill equipped to resolve”
these kinds of faith-based “differences.” Thomas v. Review
Bd. of Ind. Employment Security Div., 450 U. S. 707, 715
(1981); see also Our Lady of Guadalupe School v. Morrissey-
Berru, 591 U. S. 732, 761 (2020) (“[D]etermining whether a
person is a ‘co-religionist’ will not always be easy”).

Courts that have adopted the “background circum-
stances” rule have offered no guidance on how to decide
whether a particular person is a member of the “majority.”
See Bishopp v. District of Columbia, 788 F. 2d 781, 786, n. 5
(CADC 1986) (“[N]either this court nor the Supreme Court
has squarely addressed the issue whether minority status
for purposes of a prima facie case could have a regional or
local meaning”). Instead, judges have been left to their own
devices to make these challenging determinations.

Most courts appear to have sidestepped these difficulties
by abandoning the search for neutral principles and instead
assuming that the “background circumstances” rule applies
only to white and male plaintiffs. The Tenth Circuit, for
example, assumed that the rule applies to “white plain-
tiff[s]” on the ground that white individuals are “members
of a historically favored group.” Taken v. Oklahoma Corp.
Comm’n, 125 F. 3d 1366, 1369 (1997). Similarly, the D. C.
Circuit applied the rule to a white plaintiff while acknowl-
edging that “[o]f course whites are in the minority in the
District of Columbia.” Bishopp, 788 F. 2d, at 786, and n. 5.
In other words, courts with this rule have enshrined into
Title VII's antidiscrimination law an explicitly race-based
preference: White plaintiffs must prove the existence of
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background circumstances, while nonwhite plaintiffs need
not do so. Such a rule is undoubtedly contrary to Title VII,
and likely violates the Constitution, under which “there can
be no such thing as either a creditor or a debtor race.”
Adarand Constructors, Inc. v. Pena, 515 U. S. 200, 239
(1995) (Scalia, J., concurring in part and concurring in judg-
ment); see n. 1, supra.

Thankfully, today’s decision obviates the need for courts
to engage in the “sordid business” of “divvying us up by
race” or any other protected trait. League of United Latin
American Citizens v. Perry, 548 U.S. 399, 511 (2006)
(ROBERTS, C. J., concurring in part, concurring in judgment
in part, and dissenting in part). I simply observe that the
“background circumstances” rule is emblematic of the seri-
ous challenges that can arise when judges invent atextual
requirements.? For too long, that rule put “a deep scratch
across [the] surface” of Title VII. 87 F. 4th, at 827 (Keth-
ledge, J., concurring). I am pleased that the Court rejects
it in full today.

II

This case involves a second judge-made rule. Relying on
Circuit precedent, the Sixth Circuit applied the three-step
framework developed by this Court in McDonnell Douglas

3The “‘background circumstances’” rule is nonsensical for an addi-
tional reason: It requires courts to assume that only an “‘unusual em-
ployer’” would discriminate against those it perceives to be in the major-
ity. 87 F. 4th 822, 825 (CA6 2023). But, a number of this Nation’s largest
and most prestigious employers have overtly discriminated against those
they deem members of so-called majority groups. American employers
have long been “obsessed” with “diversity, equity, and inclusion” initia-
tives and affirmative action plans. Brief for America First Legal Foun-
dation as Amicus Curiae 8. Initiatives of this kind have often led to overt
discrimination against those perceived to be in the majority. Harvard
College, 600 U. S., at 258 (THOMAS, J., concurring); Preston v. Wisconsin
Health Fund, 397 F. 3d 539, 542 (CA7 2005) (Posner, J., for the court)
(explaining that companies are “under pressure from affirmative action
plans” to discriminate in favor of members of so-called minority groups).
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to determine whether Ames’s Title VII claim should survive
summary judgment. The Court today assumes without de-
ciding that the McDonnell Douglas framework is an appro-
priate tool for making that determination. Ante, at 4, n. 2.
But, the judge-made McDonnell Douglas framework has no
basis in the text of Title VII. And, as I have previously ex-
plained, lower courts’ extension of this doctrine into the
summary-judgment context has caused “significant confu-
sion” and “troubling outcomes on the ground.” Hittle v. City
of Stockton, 604 U.S. __,_ —  (2025) (opinion dissent-
ing from denial of certiorari) (slip op., at 3—4). In an appro-
priate case, this Court should consider whether the McDon-
nell Douglas framework is an appropriate tool to evaluate
Title VII claims at summary judgment.

A

The McDonnell Douglas framework is a judge-made evi-
dentiary “tool.” Comcast Corp. v. National Assn. of African
American-Owned Media, 589 U. S. 327, 340 (2020). It was
originally developed for courts to use in a bench trial. Hit-
tle, 604 U. S., at ___ (opinion of THOMAS, J.) (slip op., at 3).
Its intended purpose was to help “bring the litigants and
the court expeditiously and fairly to th[e] ultimate ques-
tion” in a Title VII case—that is, whether “the defendant
intentionally discriminated against the plaintiff.” 7Texas
Dept. of Community Affairs v. Burdine, 450 U. S. 248, 253
(1981).

The framework has three steps, which this Court has
summarized as follows: “First, the plaintiff has the burden
of proving by the preponderance of the evidence a prima fa-
cie case of discrimination.” Id., at 252—253. “Second, if the
plaintiff succeeds in proving the prima facie case, the bur-
den shifts to the defendant ‘to articulate some legitimate,
nondiscriminatory reason for the employee’s rejection.’”
1d., at 253 (quoting McDonnell Douglas, 411 U. S., at 802).
“Third, should the defendant carry this burden, the plaintiff
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must then have an opportunity to prove by a preponderance
of the evidence that the legitimate reasons offered by the
defendant were not its true reasons, but were a pretext for
discrimination.” 450 U. S., at 253.

The McDonnell Douglas framework was made “out of
whole cloth.” Hittle, 604 U. S., at ___ (opinion of THOMAS,
dJ.) (slip op., at 3). Its contours have no basis in the text of
Title VII or any other source of law. And, as far as I can
tell, this Court has never attempted to justify it on textual
grounds. Ibid.; see Tynes v. Florida Dept. of Juvenile Jus-
tice, 88 F. 4th 939, 952 (CA11 2023) (Newsom, J., concur-
ring) (“There’s certainly no textual warrant in Title VII or
the Federal Rules for so elaborate a scheme, and so far as I
know, no one has ever even sought to justify it as rooted in
either”); Griffith v. Des Moines, 387 F. 3d 733, 740 (CAS8
2004) (Magnuson, J., concurring specially) (“Absent from
th[e] opinion was any justification or authority for this
scheme”).

B

The McDonnell Douglas framework exemplifies how
judge-made doctrines can have amorphous bounds. Alt-
hough originally designed for the bench-trial context, the
McDonnell Douglas framework has over the years “taken
on a life of its own.” Tynes, 88 F. 4th, at 952 (Newsom, J.,
concurring). It is today “the presumptive means of resolv-
ing Title VII cases at summary judgment.” Ibid. And, that
development has come without this Court ever consider-
ing—much less holding—that the framework is an appro-
priate tool for the summary-judgment task.

Far from extending the framework to new contexts, this
Court has taken steps to “limi[t] the relevancy and applica-
bility of the McDonnell Douglas framework.” T. Tymkovich,
The Problem With Pretext, 85 Denver U. L. Rev. 503, 507
(2008) (Tymkovich). For example, this Court has held that
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McDonnell Douglas is “inapplicable” when the plaintiff re-
lies on direct evidence to prove his claim. Trans World Air-
lines, Inc. v. Thurston, 469 U. S. 111, 121 (1985). The Court
has also held that the framework does not apply in Title VII
mixed-motive cases. Price Waterhouse v. Hopkins, 490 U. S.
228, 258 (1989) (plurality opinion). We have said that the
framework 1is inapplicable at the pleading stage,
Swierkiewicz v. Sorema N. A., 534 U. S. 506, 508 (2002),
and in deciding post-trial motions, Postal Service Bd. of
Governors v. Aikens, 460 U. S. 711, 715 (1983). This Court
has further explained that a plaintiff need not satisfy the
first step of the framework at trial. Ibid. And, we have
strongly suggested that the framework should not be refer-
enced in jury instructions because it is too confusing. Vance
v. Ball State Univ., 570 U.S. 421, 444-445, and n. 13
(2013).

Notwithstanding this Court’s steps to limit McDonnell
Douglas, it is now the framework that “courts typically ap-
ply” “to determine whether the plaintiff has proffered suffi-
cient evidence to survive summary judgment.” Jackson v.
VHS Detroit Receiving Hospital, Inc., 814 F. 3d 769, 776
(CA6 2016). The reason for this expansion is unclear. This
Court has only once addressed the application of McDonnell
Douglas to Title VII cases at summary judgment, and it
held that the framework did not apply. See Trans World
Airlines, 469 U. S., at 121.4 But, however we got here,
McDonnell Douglas now undeniably plays a prominent role
in Title VII cases at summary judgment.

4To be sure, this Court has assumed without deciding that the McDon-
nell Douglas framework applies at summary judgment in contexts out-
side of Title VII. See, e.g., O’Connor v. Consolidated Coin Caterers Corp.,
517 U. S. 308, 311 (1996) (Age Discrimination in Employment Act). But,
as far as I can tell, this Court has never had occasion to decide whether
the McDonnell Douglas framework is a useful or appropriate tool for
evaluating any kind of claim at summary judgment.
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C

I seriously doubt that the McDonnell Douglas framework
is a suitable tool for evaluating Title VII claims at summary
judgment. In my view, the framework is incompatible with
the summary-judgment standard; it fails to encompass the
various ways in which a plaintiff could prove his claim; it
requires courts to maintain artificial distinctions between
direct and circumstantial evidence; and it has created out-
sized judicial confusion.

1

My first concern is that the McDonnell Douglas frame-
work is incompatible with the summary-judgment standard
set forth in Federal Rule of Civil Procedure 56.

Rule 56(a) requires a court to grant summary judgment
when the movant establishes that there is “no genuine dis-
pute as to any material fact and the movant is entitled to
judgment as a matter of law.” But, “the language this Court
has used to describe the [McDonnell Douglas] framework
does not neatly track” that rule. Hittle, 604 U.S., at ___
(opinion of THOMAS, J.) (slip op., at 4). Namely, the frame-
work does not speak in terms of “genuine dispute[s]” re-
garding the facts. Fed. Rule Civ. Proc. 56(a). Instead, it
speaks in terms of “proving” facts “by the preponderance of
the evidence.” Burdine, 450 U. S., at 252—-253. That differ-
ence 1s significant because “a plaintiff need not establish or
prove any elements—by a preponderance or otherwise—to
survive summary judgment.” Hittle, 604 U. S.,at ___ (opin-
ion of THOMAS, J.) (slip op., at 4). In my view, requiring a
plaintiff to satisfy the McDonnell Douglas framework—as
this Court has described it—requires a plaintiff to prove too
much at summary judgment.

If courts are to apply McDonnell Douglas at summary
judgment, they must modify the framework to match the
applicable legal standard. For example, at the third step,
the question for the court cannot be whether the plaintiff
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has “prove[d] by a preponderance of the evidence that the
legitimate reasons offered by the defendant . . . were a pre-
text for discrimination.” Burdine, 450 U. S., at 253. In-
stead, the plaintiff need only present sufficient evidence to
create a “genuine dispute as to” whether the employer’s
stated reason was pretextual. Rule 56(a).

2

A second problem with the McDonnell Douglas frame-
work is that it fails to capture all the ways in which a plain-
tiff can prove a Title VII claim. See Hittle, 604 U. S., at ___
(opinion of THOMAS, J.) (slip op., at 5). McDonnell Douglas
“sets forth criteria that, if satisfied, will allow a plaintiff to
prove a Title VII violation.” 604 U. S., at ___ (slip op., at 5).
But, satisfying McDonnell Douglas is “not the only way” to
prevail under Title VII. 604 U. S., at ___ (slip op., at 5).

For example, the text of Title VII provides that “an un-
lawful employment practice is established when the com-
plaining party demonstrates that race, color, religion, sex,
or national origin was a motivating factor for any employ-
ment practice, even though other factors also motivated the
practice.” 42 U. S. C. §2000e—2(m) (emphasis added). In
other words, a plaintiff may establish a Title VII violation
by proving that an employer took an employment action in
part because of an unlawful motive.

Yet, the McDonnell Douglas framework requires a plain-
tiff to prove that “the legitimate reasons offered by the de-
fendant were not its true reasons, but were a pretext for
discrimination.” Burdine, 450 U. S., at 253. That require-
ment demands more than the text of Title VII: Under the
statute, a plaintiff need not establish that the employer’s
stated reason for its action was wholly pretextual. A plain-
tiff could prevail even if the employer’s stated reason was
part of the reason for the employer’s action. It follows that
a plaintiff’s inability to satisfy McDonnell Douglas’s third
step does not necessarily mean that the plaintiff’s claim
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should fail. In view of that problem, this Court has held
that the McDonnell Douglas framework should not be used
in cases where the plaintiff argues that the employer oper-
ated with mixed motives. Price Waterhouse, 490 U. S., at
258 (plurality opinion). Instead, the framework appears to
be limited to cases where the plaintiff argues that discrim-
ination was the sole factor influencing the employer’s deci-
sion. But, “[n]othing in the text of [Title VII] indicates that
Congress intended courts to maintain this dichotomy.”
Tymkovich 522.

And, even in so-called single-motive cases, McDonnell
Douglas fails to capture all the ways in which a plaintiff
could prevail. See Berry v. Crestwood Healthcare LP, 84
F. 4th 1300, 1310 (CA11 2023) (observing that a plaintiff
can prove a Title VII claim without satisfying McDonnell
Douglas’s three steps). A plaintiff who cannot establish a
prima facie case at the first step or pretext at the third step
can still prevail under Title VII so long as his evidence
raises a reasonable inference of unlawful discrimination.
The “ultimate question” is simply whether “the defendant
intentionally discriminated against the plaintiff.” Burdine,
450 U. S., at 253.

3

Another problem with the McDonnell Douglas framework
1s that it requires courts to draw and maintain an artificial
distinction between direct and circumstantial evidence.

This Court has held that “the McDonnell Douglas test is
inapplicable where the plaintiff presents direct evidence of
discrimination.” Trans World Airlines, 469 U. S., at 121.
Our precedent therefore requires courts to “make the often
subtle and difficult distinction between ‘direct’ and ‘indi-
rect’ or ‘circumstantial’ evidence.” Price Waterhouse, 490
U. S., at 291 (Kennedy, J., dissenting).

In most civil litigation contexts, courts have no occasion
to distinguish between direct and circumstantial evidence.
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“[IIn any lawsuit, the plaintiff may prove his case by direct
or circumstantial evidence,” or some combination thereof.
Aikens, 460 U. S., at 714, n. 3. And, the law makes no dis-
tinction regarding the weight or value assigned to either
kind of evidence. “The reason for treating circumstantial
and direct evidence alike,” we have explained, “is both clear
and deep rooted: ‘Circumstantial evidence is not only suffi-
cient, but may also be more certain, satisfying and persua-
sive than direct evidence.”” Desert Palace, Inc. v. Costa, 539
U. S. 90, 100 (2003).

That “‘[c]onventional rul[e] of civil litigation’”—that a
plaintiff can proceed with direct or circumstantial evi-
dence—applies with full force to Title VII cases. Id., at 99.
Yet, McDonnell Douglas requires courts to determine at the
outset the nature of the evidence before it, which often pro-
longs litigation instead of streamlining it. See, e.g., Oth-
man v. Country Club Hills, 671 F. 3d 672, 675 (CA8 2012).
Because a Title VII plaintiff can prove his claim with either
direct or circumstantial evidence, I am skeptical of a frame-
work that requires courts to perform the “difficult” task of
characterizing each piece of evidence. Price Waterhouse,
490 U. S., at 291 (Kennedy, J., dissenting).

4

That the McDonnell Douglas framework “has befuddled”
courts “[s]ince its inception” is yet another reason to ques-
tion it. Griffith, 387 F. 3d, at 746 (Magnuson, J., concurring
specially). Six years after this Court created the frame-
work, the First Circuit observed that “the subtleties of
McDonnell Douglas are confusing” and “have caused con-
siderable difficulty for judges of all levels.” Loeb v. Textron,
Inc., 600 F. 2d 1003, 1016 (CA1 1979). That early confusion
never dissipated. A decade later, Justice Kennedy made
the same observation, explaining that “[lJower courts long
have had difficulty applying McDonnell Douglas.” Price
Waterhouse, 490 U. S., at 291 (dissenting opinion). About
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20 years after that, Judge Tymkovich too observed that
“[IJower courts have struggled to implement the burden-
shifting framework for over thirty years.” Tymkovich 529.
The McDonnell Douglas framework has been on the books
for over 50 years now, and courts still report “continuing
confusion.” Tynes, 88 F. 4th, at 945; see also Hittle, 604
U.S., at ___ (opinion of THOMAS, J.) (slip op., at 6) (collect-
ing examples). That those who have carefully grappled
with the framework for decades cannot make sense of it
suggests that the framework is unworkable.

D

This case did not present the question whether the
McDonnell Douglas framework is an appropriate tool for
evaluating Title VII claims at summary judgment. In a
case where that issue is squarely before us, I would consider
whether the framework should be used for that purpose.

In the meantime, litigants and lower courts are free to
proceed without the McDonnell Douglas framework. This
Court has never required anyone to use it. And, district
courts are well equipped to resolve summary judgment mo-
tions without it. Every day—and in almost every context
except the Title VII context—district courts across the
country resolve summary judgment motions by applying
the straightforward text of Rule 56. In my view, it might
behoove courts and litigants to take that same approach in
Title VII cases.

* * *

Atextual, judge-created legal rules have a tendency to
generate complexity, confusion, and erroneous results. I
am pleased that the Court correctly rejects the atextual
“packground circumstances” rule today.
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The agency proposal follows:
Summary

The Department of Labor and Workforce Development (Department) is proposing new rules at N.J.A.C. 12:74, to
implement N.J.S.A. 34:6B-23 (Act), which establishes notification requirements for employers regarding promotion,
new job, and transfer opportunities. Specifically, subsection a of the Act requires that, prior to making a promotion
decision, an employer must make reasonable efforts to announce, post, or otherwise make known the existence of
the promotional opportunity to all employees in the department or departments of the employer to which the
promotional opportunity is open. Subsection a of the Act also states that "any promotion for a current employee that
is awarded based on years of experience or performance shall not be subject to the notification requirements
established in this subsection," and that, "nothing in this subsection shall be construed to prohibit an employer from
making a promotion on an emergent basis due to an unforeseen event."

Subsection b of the Act requires that for each new job opportunity or transfer opportunity the employer advertises,

the employer must, at a minimum, include within the notification, the hourly rate of pay or annual salary, as
applicable, or a range of the hourly rate of pay or annual salary, as applicable; and a general description of benefits
and other compensation programs for which the applicant would be eligible if selected for the new job or transfer
opportunity.

Subsection ¢ of the Act establishes the administrative penalties that the Department may assess against
employers for a violation(s) of the Act.

Subsection d of the Act establishes special rules for temporary help service firms and consulting firms, whereby
such firms: (1) are not required to include the above-listed information regarding wages, benefits, and other
compensation programs within notifications that are being published for the purpose of identifying qualified
applicants for potential future job openings, rather than to identify applicants for existing job openings; and (2) are
required, at the time of interview or hire for a specific job opening, to provide the applicant for temporary
employment with the above-listed information regarding wages, benefits, and other compensation programs.

To implement the Act, the Department is proposing new rules at N.J.A.C. 12:74, which would include the following
subchapters.
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Proposed new N.J.A.C. 12:74-1 would set forth general provisions, including the purpose and scope of the chapter
and sections that address administrative penalties, hearings, and the process for filing a complaint alleging a
violation of the Act or this chapter with the Division of Wage and Hour Compliance within the Department of Labor
and Workforce Development.

[page=2221] Proposed new N.J.A.C. 12:74-2 would define the words and terms used throughout the chapter.

Proposed new N.J.A.C. 12:74-3.1 would address the Act's notification requirements for promotions. It would also
establish what constitutes "reasonable efforts" to announce, post, or otherwise make known the existence of a
promotional opportunity to all employees in the department or departments of the employer to which the
promotional opportunity is open. Proposed new N.J.A.C. 12:74-3.2 sets forth the exemptions from the notification
requirements.

Proposed new N.J.A.C. 12:74-4 would address the Act's notification content requirements for new job opportunities

and transfer opportunities. Also, for employers who choose, as expressly permitted pursuant to the Act, to include a
pay range, rather than a single hourly rate of pay or annual salary, within the new job opportunity or transfer
opportunity notification, proposed new N.J.A.C. 12:74-4.1 would establish a maximum range spread. This would
ensure an appropriate level of specificity when pay ranges are used.

Proposed new N.J.A.C. 12:74-5 would address the Act's requirements for temporary help service firms and
consulting firms.

As the Department has provided a 60-day comment period for this notice of proposal, the notice is excepted from
the rulemaking calendar requirements, pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

The vast majority of the proposed new rules either mirror the Act or are necessitated by the Act. Therefore,
whatever positive or negative social impact might be felt would derive in the first instance from the Act, and not the
proposed new rules. As to the remainder of the proposed new rules, it is the Department's belief that they would
have a positive social impact, in that they would minimize any possible confusion as to who is covered by the Act,
what activities are prohibited, and what sanctions may be imposed pursuant to the Act. The proposed new rules
would also provide detailed guidance to the regulated community as to how to comply with the Act.

Furthermore, the proposed new rules would have a positive social impact in that they would establish a process for

the assessment of penalties and the hearing of appeals, thereby enabling the Department to effectively enforce the
law. Finally, the proposed new rules would have an overall positive social impact in that they would provide a
regulatory framework for the Department's administration of the Act.

Economic Impact

As indicated in the Social Impact statement above, the vast majority of the proposed new rules either mirror the Act
or are necessitated by the Act. Therefore, whatever positive or negative economic impact might be felt, including by
employers and applicants for promotion, new job, and transfer opportunities, would derive in the first instance from
the Act, not the proposed new rules. That portion of the proposed new rules that addresses the levying of penalties
by the Department against those who violate the Act could, of course, have a negative economic impact upon those
hiring entities that run afoul of the Act. As to the remainder of the new rules, it is the Department's belief that they
would have a positive economic impact in that they would minimize any possible confusion as to who is covered by
the Act, what conduct is prohibited pursuant to the Act, and how employers may comply with the Act, among other
important issues. It is the Department's hope that minimizing confusion as to these issues will avoid costs for those
impacted by the Act of unnecessary litigation, which might otherwise result.

Federal Standards Statement
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The proposed new rules do not exceed standards or requirements imposed by Federal law. That is, there are
currently no Federal standards or requirements relating to the publication of notifications by employers of
promotion, new job, and transfer opportunities. As there are currently no such Federal standards or requirements,
no Federal standards analysis is required relative to the proposed new rules.

Jobs Impact

The Department does not anticipate that the proposed new rules would have any impact on the generation or loss
of jobs.

Agriculture Industry Impact

The Department does not anticipate that the proposed new rules would have any impact on the agriculture
industry.

Regulatory Flexibility Analysis

The proposed new rules would set forth the same requirements for employers regarding notifications of promotion,
new job, and transfer opportunities as are in the Act. These requirements for notification of promotion, new job, and
transfer opportunities are expressly dictated by the Act. The Department has no discretion to deviate from those
statutory mandates. As to the impact of the Act and the proposed new rules on "small businesses," as that term is
defined in the Regulatory Flexibility Act, the Act defines the term "employer" to include only those persons,
companies, corporations, firms, labor organizations, or associations which have 10 or more employees over 20
calendar weeks, and that do business, employ persons, or take applications for employment within New Jersey,
including the State, any county or municipality, or any instrumentality thereof. The proposed new rules would
include the same definition of the term "employer." The proposed new rules would also include the size of the
employer among the factors to be considered when determining what constitutes an appropriate administrative
penalty for a particular violation. This is within the Department's discretion pursuant to the Act.

Housing Affordability Impact Analysis

The proposed new rules would not evoke a change in the average costs associated with housing, nor would they
have any effect on the affordability of housing. The basis for this finding is that the proposed new rules set forth
requirements for employer notification of promotion, new job, and transfer opportunities. The proposed new rules do
not pertain to housing.

Smart Growth Development Impact Analysis

The proposed new rules would not evoke a change in housing production within Planning Areas 1 or 2, or within
designated centers, pursuant to the State Development and Redevelopment Plan. The basis for this finding is that
the proposed new rules include requirements for employer notification of promotion, new job, and transfer
opportunities. The proposed new rules do not pertain to housing production, either within Planning Areas 1 or 2,
within designated centers, or anywhere else in the State of New Jersey.

Racial and Ethnic Community Criminal Justice and Public Safety Impact

The Commissioner of the Department has evaluated this rulemaking and determined that it will not have an impact
on pretrial detention, sentencing, probation, or parole policies concerning adults and juveniles in the State.
Accordingly, no further analysis is required.

Full text of the proposed new rules follows:
CHAPTER 74

REQUIREMENTS FOR NOTIFICATION OF PROMOTION, NEW JOB, AND TRANSFER OPPORTUNITIES
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SUBCHAPTER 1. GENERAL PROVISIONS
12:74-1.1 Purpose and scope

(a) The purpose of this chapter is to implement N.J.S.A. 34:6B-23 (the Act), which sets forth requirements for
employers regarding notifications of promotion, new job, and transfer opportunities.

(b) This chapter is applicable to employers, as that term is defined at N.J.S.A. 34:6B-23(e) and at N.J.A.C. 12:74-
2.1.

12:74-1.2 Administrative penalties

(a) As an alternative or in addition to any other sanction provided for in the Act or this chapter, when the
Commissioner finds that an employer has violated the Act, the Commissioner is authorized to assess and collect an
administrative penalty in the amounts that follow:

1. First violation--not more than $ 300.00; and
2. Second and subsequent violations--not more than $ 600.00 for each violation.

(b) In assessing an administrative penalty pursuant to this section, the Commissioner shall consider the following
factors, where applicable, in [page=2222] determining what constitutes an appropriate penalty for the particular
violation(s):

1. The seriousness of the violation(s);

2. The past history of previous violations by the employer;

3. The good faith of the employer;

4. The size of the employer's business; and

5. Any other factors which the Commissioner deems appropriate.

(c) No administrative penalty shall be levied pursuant to this section unless the Commissioner provides the alleged
violator with written notification of the violation and the amount of the penalty and an opportunity to request a formal
hearing pursuant to N.J.A.C. 12:74-1.3.

(d) An employer's failure to comply with N.J.S.A. 34:6B-23(a) or N.J.A.C. 12:74-3 for one promotional opportunity
shall be considered one violation for all listings of a particular promotion, even if that promotion is listed on multiple
forums.

(e) An employer's failure to comply with N.J.S.A. 34:6B-23(b) or N.J.A.C. 12:74-4 for all postings for a particular
new job opportunity or transfer opportunity shall be considered one violation regardless of the number of postings
that list, or forums that advertise, that new job opportunity or transfer opportunity.

12:74-1.3 Hearings

(a) When the Commissioner assesses an administrative penalty pursuant to N.J.A.C. 12:74-1.2, the employer
against which the administrative penalty has been assessed shall have the right to a hearing pursuant to (b) below.

(b) No administrative penalty shall be levied pursuant to N.J.A.C. 12:74-1.2, unless the Commissioner provides the
alleged violator with written notification of the violation and the amount of the penalty and an opportunity to request
a formal hearing. A request for a formal hearing must be received within 15 business days following receipt of the
notice. All hearings shall be held pursuant to the Administrative Procedures Act, N.J.S.A. 52:14B-1 et seq., and
52:14F-1 et seq., and the Uniform Administrative Procedures Rules, N.J.A.C. 1:1.
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(c) All requests for hearings will be reviewed by the Division of Wage and Hour Compliance to determine if the
dispute may be resolved at an informal settlement conference. If following its review, the Division determines that
an informal settlement conference is warranted, such a conference shall be scheduled. If a settlement cannot be
reached, the case will be forwarded to the Office of Administrative law for a formal hearing.

(d) The Commissioner shall make the final decision of the Department.

(e) If the employer fails to request a formal hearing within 15 days following receipt of the notice, the notice shall
become a final order.

(f) Appeals of the final decision of the Commissioner pursuant to (d) above, or a final order pursuant to (e) above,
shall be made to the Appellate Division of the New Jersey Superior Court.

12:74-1.4 Processing of complaints

Any complaint filed with the Division that alleges a violation of the Act or this chapter shall be processed in the
same manner as a complaint filed with the Division pursuant to the New Jersey Wage and Hour Law, N.J.S.A.
34:11-56a et seq., and the rules promulgated thereunder.

SUBCHAPTER 2. DEFINITIONS
12:74-2.1 Definitions

The following words and terms, when used in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise:

"Act" means N.J.S.A. 34:6B-23.

"Benefits" means employee fringe benefits, including, but not limited to, health insurance, life insurance, disability
insurance, paid time off (including vacation, holidays, personal leave, and sick leave), training, and pension.

"Commissioner" means the Commissioner of the Department of Labor and Workforce Development, or his or her
designee.

"Consulting firm" means "consulting firm," as that term is defined at N.J.A.C. 13:45B-1.2.
"Department" means the Department of Labor and Workforce Development.

"Employ" means to suffer or to permit to work.

"Employee" means "employee," as that term is defined at N.J.S.A. 34:11-4.1(b).

"Employer" means any person, company, corporation, firm, labor organization, or association which has 10 or more
employees over 20 calendar weeks, whether those employees work inside or outside of New Jersey, and does
business, employs persons, or takes applications for employment within New Jersey, including the State, any
county or municipality, or any instrumentality thereof. The term "employer" shall include employment agencies. To
"take applications for employment within New Jersey" means both that the solicitation occurred in New Jersey and
that the physical location of the prospective employment is in whole, or in substantial part, within New Jersey.

"Employment agency" means "employment agency" as that term is defined at N.J.A.C. 13:45B-1.2.
"New job" means a job that is neither a promotion, nor a transfer opportunity.

"Other compensation programs" means methods of compensation other than the payment of traditional wages,
such as, but not limited to, commissions, bonuses, and profit-sharing.

"Promotion" means a change in job title and an increase in compensation.
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"Temporary help service firm" means "temporary help service firm" as that term is defined at N.J.A.C. 13:45B-1.2.
"Transfer" means a change in job title and no increase in compensation.
SUBCHAPTER 3. PROMOTIONS
12:74-3.1 Notification requirements for promotions

(a) Prior to making a promotion decision, an employer shall make reasonable efforts to announce, post, or
otherwise make known the existence of the promotional opportunity to all employees in the department(s) of the
employer to which the promotional opportunity is open.

(b) For the purpose of this subchapter, the phrase "reasonable efforts" shall mean the following:

1. Conspicuously posting notification of the promotional opportunity in a place(s) within the employer's
workplace(s) that is/are accessible to all employees in the department(s) of the employer to which the promotional
opportunity is open; and

2. In the event the employer has an internet site or intranet site for exclusive use by its employees and to which all
employees have access, posting notification of the promotional opportunity on the employer's internet site or
intranet site.

12:74-3.2 Exemptions from the notification requirements for promotions

(a) Any promotion for a current employee that is awarded based on years of experience or performance shall not
be subject to the notification requirements established in this subchapter.

(b) Nothing in this subchapter shall be construed to prohibit an employer from making a promotion on an emergent
basis due to an unforeseen event.

SUBCHAPTER 4. NEW JOB AND TRANSFER OPPORTUNITIES
12:74-4.1 Notification content requirements; new job and transfer opportunities

(a) For each new job opportunity or transfer opportunity that the employer advertises either externally or internally,
the employer shall, at a minimum, include the following information within the notification of the new job opportunity
or transfer opportunity:

1. The hourly rate of pay or annual salary, as applicable, or a range of the hourly rate of pay or annual salary, as
applicable; and

2. A general description of benefits and other compensation programs for which the applicant would be eligible if
selected for the new job opportunity or transfer opportunity.

(b) When the employer includes a range of the hourly rate of pay or a range of the annual salary at (a)1 above, the
range spread from minimum hourly rate of pay or salary to maximum hourly rate of pay or salary shall be no more
than 60 percent of the minimum hourly rate of pay or minimum annual salary, as applicable.

[page=2223] 1. The method for calculating the percentage range spread should be to subtract the minimum pay
from the maximum pay; divide the result by the minimum pay; and then multiply that number by 100.

2. This subsection shall not apply when the hourly rate of pay range spread or salary range spread from maximum
to minimum is established through a collective bargaining agreement or by law, rule, or local ordinance. Where the
hourly rate of pay range spread or salary range spread from maximum to minimum is established through a
collective bargaining agreement or by law, rule, or local ordinance, the employer may advertise the new job
opportunity or transfer opportunity using that hourly rate of pay range spread or salary range spread.
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(c) When the employer includes a range of the hourly rate of pay or a range of the annual salary at (a)1 above, that
range shall contain a bottom number and a top number; that is, the range provided by the employer shall not be
open ended (for example, $ 17.00 per hour and up).

(d) When an advertisement for a new job or transfer opportunity with the employer appears on a third-party site,
whether written or electronic, the employer shall be cited for a violation(s) of the Act or this chapter only when the
employer either retains control over the content of the advertisement that appears on the third-party site, or has
expressly agreed or contracted with the third-party site to relinquish control over the content of the advertisement
that appears on the third-party site.

1. For example, where the arrangement between an employer and a third-party internet site is for the employer to
provide the advertisement's content to the third-party internet site and for the third-party internet site to post that
content, then the employer shall be assessed for a violation(s) of the Act or this chapter stemming from the
advertisement's content. Similarly, where the arrangement between an employer and a third-party internet site is for
the employer to provide information regarding the job or transfer opportunity to the third-party internet site and for
the internet site to create the content of the advertisement for the employer, the employer shall be assessed for a
violation(s) of the Act or this chapter stemming from the advertisement's content, because the employer voluntarily
relinquished control of the advertisement's content to the third-party internet site. However, if a third-party internet
site is designed to gather information regarding job opportunities from the internet and to aggregate that information
on its site, and where this occurs without any direct involvement of the employer, then the employer shall not be
assessed for a violation(s) of the Act or this chapter stemming from the content of the advertisement that appears
on the third-party site.

(e) When an advertisement for a new job or transfer opportunity with the employer that appears on the internet (for

which the employer would be responsible pursuant to (d) above) does not meet the content requirements of this
section, but that advertisement contains a link, which when activated, immediately takes the individual viewing the
advertisement without any barriers to another site where all of the required content is clearly visible, then there is no
violation of this section; provided that the primary internet site which contains the link, indicates the name and
location of the employer, the job or title with the employer for which the individual may apply, and states that the link
provided, if activated, will immediately take the potential applicant to another site, which will contain the required
information regarding the pay and benefits associated with the advertised job or transfer opportunity.

(f) Nothing in this subchapter shall be construed to prohibit an employer, at the time of making an offer of
employment to an applicant, from increasing the wages, benefits, and compensation that were identified in the new
job or transfer opportunity notification.

(g) This subchapter shall not apply to examination announcements that are posted by the New Jersey Civil Service
Commission, as these are not notifications of new job opportunities or transfer opportunities, but rather, are
notifications of examinations.

SUBCHAPTER 5. TEMPORARY HELP SERVICE FIRMS AND CONSULTING FIRMS
12:74-5.1 Temporary help service firms and consulting firms

(a) Temporary help service firms and consulting firms are not required to include the information listed at N.J.A.C.
12:74-4.1(a)1 and 2, when a notification is being published for the purpose of identifying qualified applicants for
potential future job openings, rather than existing job openings.

(b) Notwithstanding (a) above, a temporary help service firm or consulting firm shall, at the time of interview or hire
for a specific job opening, be required to provide to the applicant for temporary employment, the pay and benefit
information listed at N.J.A.C. 12:74-4.1(a)1 and 2.

NEW JERSEY REGISTER
Copyright © 2025 by the New Jersey Office of Administrative Law
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CHAPTER 91

AN ACT concerning transparency in employment listings and supplementing Title 34 of the
Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:

C.34:6B-23 Notification of promotion, new job, transfer opportunities; violation, penalties.

1. a. An employer shall make reasonable efforts to announce, post, or otherwise make
known opportunities for promotion that are advertised internally within the employer or
externally on internet-based advertisements, postings, printed flyers, or other similar
advertisements to all current employees in the affected department or departments of the
employer’s business prior to making a promotion decision. Any promotion for a current
employee that is awarded on the basis of years of experience or performance shall not be
subject to the notification requirements established in this subsection. Nothing in this
subsection shall be construed to prohibit an employer from making a promotion on an emergent
basis due to an unforeseen event.

b. An employer shall disclose in each posting for new jobs and transfer opportunities that
are advertised by the employer either externally or internally the hourly wage or salary, or a
range of the hourly wage or salary, and a general description of benefits and other
compensation programs for which the employee would be eligible. Nothing in this subsection
shall be construed to prohibit an employer from increasing the wages, benefits, and
compensation identified in the job opening posting at the time of making an offer for
employment to an applicant.

c. (1) Any employer who violates this act shall be subject to a civil penalty in an amount
not to exceed $300 for the first violation, and $600 for each subsequent violation, collectible
by the Commissioner of Labor and Workforce Development in a summary proceeding pursuant
to the "Penalty Enforcement Law of 1999," P.L.1999, c.274 (C.2A:58-10 et seq.).

(2) An employer’s failure to comply with subsection a. of this section for one promotional
opportunity shall be considered one violation for all listings of a particular promotion, even if
that promotion is listed on multiple forums.

(3) An employer’s failure to comply with subsection b. of this section for all postings for
a particular job opening or transfer opportunity shall be considered one violation regardless of
the number of postings that list, or forums that advertise, that job opening or transfer
opportunity, as appropriate.

d. (1) Temporary help service firms and consulting firms registered with the Division of
Consumer Affairs in the Department of Law and Public Safety shall not be required to provide
on job postings that are posted for the purpose of identifying qualified applicants for potential
future job openings and not for existing job openings:

(a) the hourly wage or salary, or range of hourly wage or salary; or

(b) a general description of benefits and other compensation programs for which the
employee would be eligible.

(2) Temporary help service firms or consulting firms shall be required to provide the pay
and benefit information listed in paragraph (1) of this subsection to an applicant for temporary
employment at the time of interview or hire for a specific job opening.

e. Asused in this act:

“Employer” means any person, company, corporation, firm, labor organization, or
association which has 10 or more employees over 20 calendar weeks and does business,
employs persons, or takes applications for employment within this State, including the State,
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any county or municipality, or any instrumentality thereof. The term shall include job
placement and referral agencies and other employment agencies.
“Promotion” means a change in job title and an increase in compensation.

2. This act shall take effect on the first day of the seventh month next following the date
of enactment.

Approved November 18, 2024.
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Presidential Documents

Executive Order 14224 of March 1, 2025

Designating English as the Official Language of the United
States

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered:

Section 1. Purpose and Policy. From the founding of our Republic, English
has been used as our national language. Our Nation’s historic governing
documents, including the Declaration of Independence and the Constitution,
have all been written in English. It is therefore long past time that English
is declared as the official language of the United States. A nationally des-
ignated language is at the core of a unified and cohesive society, and
the United States is strengthened by a citizenry that can freely exchange
ideas in one shared language.

In welcoming new Americans, a policy of encouraging the learning and
adoption of our national language will make the United States a shared
home and empower new citizens to achieve the American dream. Speaking
English not only opens doors economically, but it helps newcomers engage
in their communities, participate in national traditions, and give back to
our society. This order recognizes and celebrates the long tradition of multi-
lingual American citizens who have learned English and passed it to their
children for generations to come.

To promote unity, cultivate a shared American culture for all citizens, ensure
consistency in government operations, and create a pathway to civic engage-
ment, it is in America’s best interest for the Federal Government to designate
one—and only one—official language. Establishing English as the official
language will not only streamline communication but also reinforce shared
national values, and create a more cohesive and efficient society.

Accordingly, this order designates English as the official language of the
United States.

Sec. 2. Definitions. For purposes of this order:

(a) “Agency” has the meaning given to it in section 3502 of title 44,
United States Code, except that such term does not include the Executive
Office of the President or any components thereof.

(b) “Agency Head”” means the highest-ranking official of an agency, such
as the Secretary, Administrator, Chairman, or Director, unless otherwise
specified in this order.

Sec. 3. Designating an Official Language for the United States. (a) English
is the official language of the United States.

(b) Executive Order 13166 of August 11, 2000 (Improving Access to Services
for Persons with Limited English Proficiency), is hereby revoked; nothing
in this order, however, requires or directs any change in the services provided
by any agency. Agency heads should make decisions as they deem necessary
to fulfill their respective agencies’ mission and efficiently provide Govern-
ment services to the American people. Agency heads are not required to
amend, remove, or otherwise stop production of documents, products, or
other services prepared or offered in languages other than English.

(c) The Attorney General shall rescind any policy guidance documents
issued pursuant to Executive Order 13166 and provide updated guidance,
consistent with applicable law.
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Sec. 4. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
March 1, 2025.
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Executive Order 14281 of April 23, 2025

Restoring Equality of Opportunity and Meritocracy

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered:

Section 1. Purpose. A bedrock principle of the United States is that all
citizens are treated equally under the law. This principle guarantees equality
of opportunity, not equal outcomes. It promises that people are treated
as individuals, not components of a particular race or group. It encourages
meritocracy and a colorblind society, not race- or sex-based favoritism. Adher-
ence to this principle is essential to creating opportunity, encouraging
achievement, and sustaining the American Dream.

But a pernicious movement endangers this foundational principle, seeking
to transform America’s promise of equal opportunity into a divisive pursuit
of results preordained by irrelevant immutable characteristics, regardless
of individual strengths, effort, or achievement. A key tool of this movement
is disparate-impact liability, which holds that a near insurmountable pre-
sumption of unlawful discrimination exists where there are any differences
in outcomes in certain circumstances among different races, sexes, or similar
groups, even if there is no facially discriminatory policy or practice or
discriminatory intent involved, and even if everyone has an equal opportunity
to succeed. Disparate-impact liability all but requires individuals and busi-
nesses to consider race and engage in racial balancing to avoid potentially
crippling legal liability. It not only undermines our national values, but
also runs contrary to equal protection under the law and, therefore, violates
our Constitution.

On a practical level, disparate-impact liability has hindered businesses from
making hiring and other employment decisions based on merit and skill,
their needs, or the needs of their customers because of the specter that
such a process might lead to disparate outcomes, and thus disparate-impact
lawsuits. This has made it difficult, and in some cases impossible, for
employers to use bona fide job-oriented evaluations when recruiting, which
prevents job seekers from being paired with jobs to which their skills are
most suited—in other words, it deprives them of opportunities for success.
Because of disparate-impact liability, employers cannot act in the best inter-
ests of the job applicant, the employer, and the American public.

Disparate-impact liability imperils the effectiveness of civil rights laws by
mandating, rather than proscribing, discrimination. As the Supreme Court
put it, “[tlhe way to stop discrimination on the basis of race is to stop
discriminating on the basis of race.”

Disparate-impact liability is wholly inconsistent with the Constitution and
threatens the commitment to merit and equality of opportunity that forms
the foundation of the American Dream. Under my Administration, citizens
will be treated equally before the law and as individuals, not consigned
to a certain fate based on their immutable characteristics.

Sec. 2. Policy. It is the policy of the United States to eliminate the use
of disparate-impact liability in all contexts to the maximum degree possible
to avoid violating the Constitution, Federal civil rights laws, and basic
American ideals.
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Sec. 3. Revoking Certain Presidential Actions. The following Presidential
approvals of the regulations promulgated under 42 U.S.C. 2000d-1 are hereby
revoked:

(a) the Presidential approval of July 25, 1966, of the Department of Justice
Title VI regulations (31 Fed. Reg. 10269), as applied to 28 C.F.R. 42.104(b)(2)
in full; and

(b) the Presidential approval of July 5, 1973, of the Department of Justice

Title VI regulations (38 Fed. Reg. 17955, FR Doc. 73-13407), as applied
to the words “or effect” in both places they appear in 28 C.F.R. 42.104(b)(3),
and as applied to 28 C.F.R. 42.104(b)(6)(ii) and 28 C.F.R. 42.104(c)(2) in
full.
Sec. 4. Enforcement Discretion to Ensure Lawful Governance. Given the
limited enforcement resources of executive departments and agencies (agen-
cies), the unlawfulness of disparate-impact liability, and the policy of this
order, all agencies shall deprioritize enforcement of all statutes and regula-
tions to the extent they include disparate-impact liability, including but
not limited to 42 U.S.C. 2000e-2, 28 C.F.R. 42.104(b)(2)-(3), 28 C.F.R.
42.104(b)(6)(ii), and 28 C.F.R. 42.104(c)(2).

Sec. 5. Existing Regulations. (a) As delegated by Executive Order 12250
of November 2, 1980 (Leadership and Coordination of Nondiscrimination
Laws), the Attorney General shall initiate appropriate action to repeal or
amend the implementing regulations for Title VI of the Civil Rights Act
of 1964 for all agencies to the extent they contemplate disparate-impact
liability.

(b) Within 30 days of the date of this order, the Attorney General, in
coordination with the heads of all other agencies, shall report to the President,
through the Assistant to the President for Domestic Policy:

(i) all existing regulations, guidance, rules, or orders that impose disparate-

impact liability or similar requirements, and detail agency steps for their

amendment or repeal, as appropriate under applicable law; and

(ii) other laws or decisions, including at the State level, that impose

disparate-impact liability and any appropriate measures to address any

constitutional or other legal infirmities.
Sec. 6. Review of Current Matters. (a) Within 45 days of the date of this
order, the Attorney General and the Chair of the Equal Employment Oppor-
tunity Commission shall assess all pending investigations, civil suits, or
positions taken in ongoing matters under every Federal civil rights law
within their respective jurisdictions, including Title VII of the Civil Rights
Act of 1964, that rely on a theory of disparate-impact liability, and shall
take appropriate action with respect to such matters consistent with the
policy of this order.

(b) Within 45 days of the date of this order, the Attorney General, the
Secretary of Housing and Urban Development, the Director of the Consumer
Financial Protection Bureau, the Chair of the Federal Trade Commission,
and the heads of other agencies responsible for enforcement of the Equal
Credit Opportunity Act (Public Law 93—-495), Title VIII of the Civil Rights
Act of 1964 (the Fair Housing Act (Public Law 90-284, as amended)), or
laws prohibiting unfair, deceptive, or abusive acts or practices shall evaluate
all pending proceedings that rely on theories of disparate-impact liability
and take appropriate action with respect to such matters consistent with
the policy of this order.

(c) Within 90 days of the date of this order, all agencies shall evaluate
existing consent judgments and permanent injunctions that rely on theories
of disparate-impact liability and take appropriate action with respect to
such matters consistent with the policy of this order.

Sec. 7. Future Agency Action. (a) In coordination with other agencies, the
Attorney General shall determine whether any Federal authorities preempt
State laws, regulations, policies, or practices that impose disparate-impact
liability based on a federally protected characteristic such as race, sex,
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or age, or whether such laws, regulations, policies, or practices have constitu-
tional infirmities that warrant Federal action, and shall take appropriate
measures consistent with the policy of this order.

(b) The Attorney General and the Chair of the Equal Employment Oppor-
tunity Commission shall jointly formulate and issue guidance or technical
assistance to employers regarding appropriate methods to promote equal
access to employment regardless of whether an applicant has a college
education, where appropriate.

Sec. 8. Severability. If any provision of this order, or the application of
any provision to any individual or circumstance, is held to be invalid,
the remainder of this order and the application of its other provisions
to any other individuals or circumstances shall not be affected thereby.

Sec. 9. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department, agency, or
the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
April 23, 2025.



U.S. COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 24-2761

CHRISTOPHER G. MASSEY,
APPELLANT

V.
BOROUGH OF BERGENFIELD; ARVIN AMATORIO;

HERNANDEZ RIVERA; ORA KORNBLUTH; RAFAEL MARTE;
BUDDY DEAUNA

Appeal from the U.S. District Court, D.N.J.
Judge Jamel K. Semper, No. 2:20-cv-01942

Before: CHAGARES, Chief Judge, BOVE and SCIRICA,

Circuit Judges
Argued Oct. 27, 2025; Decided Mar. 6, 2026

OPINION OF THE COURT

BOVE, Circuit Judge. Plaintiff Christopher Massey is a
white male who served for decades in the Borough of
Bergenfield’s Police Department. He rose to the rank of
Deputy Chief and was acting as the Department’s Officer In
Charge in mid-2019. Around that time, the Borough denied
Plaintiff a promotion to the Chief position in favor of Mustafa
Rabboh, an Arab-Muslim male with the rank of Captain. In
response, Plaintiff brought discrimination claims under state



and federal law against Bergenfield and the five members of
Bergenfield’s Council who voted for Rabboh. Following
discovery, the District Court granted Defendants’ summary
judgment motion in its entirety.

Central to this case is the heightened burden foisted
upon Plaintiff under New Jersey law, which is known as the
“Background Circumstances Rule.” Derived from abrogated
opinions by federal courts other than our own, New Jersey’s
version of the Rule requires a plaintiff who is not in the
“minority” to “show that he has been victimized by an unusual
employer who discriminates against the majority.” Erickson v.
Marsh & McLennan Co., 569 A.2d 793, 799 (N.J. 1990).!

In a decision issued after this appeal was fully briefed,
the U.S. Supreme Court unanimously struck down the
Background Circumstances Rule for purposes of litigation
under Title VII of the Civil Rights Act of 1964. Ames v. Ohio
Dep’t of Youth Servs., 605 U.S. 303 (2025). When a federal
court is asked to pass upon an unresolved state-law matter, our
task is to predict how the highest court of that state would
decide the relevant legal issue. That is our job in this case.
Although the Supreme Court of New Jersey has not yet had
occasion to address Ames, we predict that the court would rely
on Ames to conclude that the State’s Background
Circumstances Rule no longer has a permissible role to play in
litigation under New Jersey’s Law Against Discrimination
(NJLAD). The Rule is incompatible with the operative text of
the NJLAD, which is identical to the pertinent language from
Title VII. Both statutes extend protections to “any”—and,

! Unless otherwise indicated, case quotations omit all internal
citations, quotation marks, footnotes, alterations, and
subsequent history.



therefore, all—individuals. The language applies regardless of
supposed membership in a majority or minority group. These
considerations are reinforced by the fact that the Rule’s
vagueness leaves it susceptible to arbitrary applications and
inconsistent results, as we pointed out when we rejected the
federal version long ago. See ladimarco v. Runyon, 190 F.3d
151, 158-59 (3d Cir. 1999).

After removing the Background Circumstances Rule
from the equation, and upon de novo review of Defendants’
summary judgment motion, there are genuine disputes
concerning material facts that arise from Plaintiff’s direct and
circumstantial evidence of discrimination.  Defendants
conceded in their summary judgment motion that they
“considered Rabboh’s race” when deciding on the promotion.
JA 79. Plaintiff testified that Bergenfield’s Borough
Administrator told him the decision was “all about race.” JA
475. Based on this evidence, and more, Plaintiff was entitled
to a trial. Accordingly, we will reverse in part, affirm in part,
and remand for proceedings consistent with this opinion.

I.

We summarize the dense record and procedural history
of the matter, drawing all reasonable inferences in Plaintiff’s
favor. See, e.g., Jorjani v. N.J. Inst. of Tech., 151 F.4th 135,
140 n.5 (3d Cir. 2025).

A.

The Borough of Bergenfield has a Mayor, a Borough
Administrator, a six-member Council, and a Police Department
with over 40 officers. Department promotions—including the



promotion to Chief of Police—are decided by a majority vote
of the Council. The Mayor breaks any ties.

The Council consists of six elected individuals. During
the relevant period, the Councilmembers were Arvin
Amatorio, Hernando Rivera, Buddy Deauna, Rafael Marte,
Ora Kornbluth, and Thomas Lodato. Defendants are
Bergenfield and the five Councilmembers who voted against
Plaintiff’s promotion in 2019: Amatorio, Deauna, Kornbluth,
Marte, and Rivera. For simplicity’s sake, although some
Defendants and other relevant individuals have changed roles
since the operative events, we use job titles in this opinion to
refer to the people who held those roles in 2019.

Plaintiff is a white male who began his service at the
Bergenfield Police Department in 1995. Mustafa Rabboh, who
received the promotion at issue, is described in the record as an
“Arab,” or “Palestinian,” of Muslim faith. See, e.g., JA 2,392,
415, 475. He joined the Department via a lateral transfer eight
years later in 2003. Although Rabboh eventually obtained the
rank of Captain, he was also the subject of seven complaints to
the Department’s Internal Affairs Bureau and received a four-
day disciplinary suspension based on one of those complaints.

Between 2003 and 2015, Plaintiff obtained promotions
through the ranks of Sergeant, Lieutenant, and Captain. In
2015, Bergenfield’s Council voted to promote Cathy Madalone
to be the Chief of the Department instead of Plaintiff.
Following that decision, the Council made Plaintiff the
Department’s Deputy Chief. In that role, Plaintiff was
responsible for “three-quarters to 90 percent of the department
on a day-to-day basis.” JA 451. In February 2019, when
Madalone had to miss work for medical reasons, she named
Plaintiff the Department’s Officer In Charge. Madalone



announced her retirement months later, and Plaintiff continued
to act as the Department’s Officer In Charge while the Council
searched for Madalone’s replacement.

At ameeting of the Council’s Police Committee on June
6, 2019, the Borough Administrator informed Plaintiff and
Rabboh that the Council would interview both of them for the
Chief position. The Mayor and Defendants Amatorio, Rivera,
and Kornbluth were present at the meeting. During the
meeting, Defendant Rivera asked Plaintiff to identify officer
candidates that the Department was considering hiring at the
time, including their genders and what the candidates “look[ed]
like.” JA 460. The Mayor understood that Defendant Rivera
asked the question because he wanted to help a female
associate get the job instead. After Plaintiff resisted,
Defendant Rivera told Plaintiff that he did not “look like the
people in the town.” JA 460.

On August 6, 2019, the Mayor, the Borough
Administrator, and the Council interviewed Plaintiff and
Rabboh for the Chief position in a closed executive session.
The individual Defendants were “playing on their phones”
during Plaintiff’s interview. JA 473. Defendant Marte arrived
approximately 30 minutes late. In an informal vote following
the interviews, Defendants Amatorio, Deauna, Marte, and
Rivera voted for Rabboh. Toward the end of the closed
session, Councilman Lodato expressed concern about the
decision and predicted that the Council’s choice was
“definitely going to cause a lawsuit.” JA 694. The meeting
minutes are less colorful. According to that document, the
Mayor and the Council “agreed that the two candidates are very
qualified for the position” and “great,” but that Rabboh “is the
better candidate for the position.” JA 297.



Following the informal vote, the Borough
Administrator told Plaintiff that the Council “screwed over”
Plaintiff by promoting Rabboh. JA 704. The Borough
Administrator indicated that the Council’s decision was “all
about race.” JA 475. During a deposition, Defendant Marte
agreed that it was “important to have a minority department
head” in Bergenfield. JA 601. Defendant Deauna testified that
he believed Rabboh would be a better Chief, in part, because
“he’s a minority.” JA 611.

On August 20, 2019, the Council convened public
proceedings to formally vote Rabboh in as Chief of the
Department. The Mayor, Borough Administrator, and all six
members of the Council were present, though Councilman
Lodato arrived approximately 45 minutes late. At the meeting,
Defendant Kornbluth joined Defendants Amatorio, Deauna,
Marte, and Rivera in voting to promote Rabboh.

Defendants contend that their votes were based on non-
discriminatory considerations, including the candidates’
qualifications, interview performance, and strategic planning
as well as asserted interests in continuity for the Chief position
and diversity. There is no dispute that diversity was a
significant feature of remarks by public officials when Rabboh
was sworn in. According to the minutes, while praising
Rabboh, Defendant Amatorio noted that “[t]his is a diverse
town, audience, [and] council.” JA 337. Defendant Deauna
stated that Rabboh would bring “understanding of the
diversified community” of Bergenfield to his new role. JA
337.  Defendant Marte emphasized that “Bergenfield
appointed the first female Police Chief in 2015, and now has
appointed the first Muslim Police Chief, only the second in the
State of New Jersey.” JA 337. Defendant Rivera told the



group that he hoped to “continue doing the right thing for the
diverse community in Bergenfield.” JA 337.

B.

In February 2020, Plaintiff filed three claims alleging
racial and religious discrimination in violation of the NJLAD,
N.J. Stat. Ann. § 10:5-12(a); 42 U.S.C. § 1983 and the Equal
Protection Clause; and 42 U.S.C. § 1981.

Following discovery and a period of unsuccessful
settlement discussions, Defendants moved for summary
judgment in December 2023. The District Court granted the
motion in September 2024. With respect to Plaintiff’s NJLAD
claim, the District Court found that Plaintiff had not met the
requirements of the Background Circumstances Rule. The
court also concluded that Plaintiff had failed to adequately
rebut Defendants’ justifications for their promotion decision.
The court granted summary judgment on Plaintiff’s § 1983
claim by reasoning that employment-related claims for race
discrimination cannot be brought under that statute. The court
granted summary judgment on the § 1981 claim because the
statute does not provide for a private cause of action.

I1.

The District Court had jurisdiction under 28 U.S.C.
§ 1331. We have jurisdiction under 28 U.S.C. § 1291.

We review a District Court’s grant of summary
judgment de novo. Jorjani, 151 F.4th at 140 n.5. A summary
judgment movant must establish either of two “closely related”
scenarios. Mall Chevrolet, Inc. v. Gen. Motors LLC, 99 F.4th
622, 630 (3d Cir. 2024). “[U]nder the standard approach, the



moving party may produce material facts, established as
genuinely undisputed, that entitle it to judgment as a matter of
law.” Id. Alternatively, the movant “may instead demonstrate
that the nonmoving party has not made a showing sufficient to
establish the existence of an element essential to that party’s
case . .. on which that party will bear the burden of proof at
trial.” 1d.; see also Parker v. N.J. Motor Vehicle Comm’n, 158
F.4th 470, 478 (3d Cir. 2025).

I11.

Plaintiff is entitled to a trial on his NJLAD claim. The
principal driver of that outcome is Ames. Whereas the District
Court faithfully applied binding pre-4mes authorities relating
to the NJLAD, we must address the implications of the U.S.
Supreme Court’s intervening analysis of identical language
from Title VII. We predict that the Supreme Court of New
Jersey would rely on Ames to put an end to New Jersey’s
version of the Background Circumstances Rule. Based on that
holding, there are factual disputes on material issues that must
be resolved at trial. Accordingly, we will reverse the District
Court’s summary judgment ruling on Plaintiff’s NJLAD claim.

A.

We start by setting the scene. Since the 1970s, New
Jersey has applied the three-step McDonnell Douglas
framework to NJLAD claims. In 1990, the Supreme Court of
New Jersey adopted other federal courts’ version of the
Background Circumstances Rule. In 1999, we declined to
adopt the Rule for purposes of Title VII. Things went quiet on
this front for a while. At least in the Third Circuit and New
Jersey. Then, last summer in Ames, the Supreme Court



rejected the Title VII version of the Rule. Here are the relevant
details:

New Jersey courts started to apply the McDonnell
Douglas framework in 1978. Peper v. Princeton Univ. Bd. of
Trs., 389 A.2d 465, 479 (N.J. 1978) (citing McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802-06 (1973)). In
Erickson v. Marsh & McLennan Co., the Supreme Court of
New Jersey followed federal law from outside this Circuit and
adopted the Background Circumstances Rule as the standard
for a prima facie case in NJLAD “reverse-discrimination”
claims. 569 A.2d at 799. The Rule “modified the first prong
of the McDonnell Douglas standard to require the plaintiff to
show that he has been victimized by an unusual employer who
discriminates against the majority.” Id. The Erickson court
explained that New Jersey’s Rule is “derived from its federal
counterpart,” and “agree[d]” with a decision of New Jersey’s
Appellate Division adopting the Sixth Circuit’s then-existing
version of the Rule. 1d. (citing Murray v. Thistledown Racing
Club Inc., 770 F.2d 63, 67 (6th Cir. 1985)). As additional
support, the Supreme Court of New Jersey cited five additional
federal decisions applying the Background Circumstances
Rule in Title VII cases. Id.

Almost 10 years after Erickson, we departed from
several other Circuits and declined to “cram” the Background
Circumstances Rule into Title VII. ladimarco, 190 F.3d at
158. We found the Rule “problematic and unnecessary,” in
part because it “raise[d] the bar” for “reverse-discrimination”
plaintiffs in a manner that is inconsistent with the text of Title
VII as interpreted by the Supreme Court. /d. at 159, 161.

In Ames, the U.S. Supreme Court rejected the federal
version of the Background Circumstances Rule. The Ames



Court unanimously held that the Rule “is not consistent with
Title VII’s text or our case law construing the statute.” 605
U.S. at 306. The statutory text “draws no distinctions between
majority-group plaintiffs and minority-group plaintiffs.” /d. at
309. Thus, “the standard for proving disparate treatment under
Title VII does not vary based on whether or not the plaintiff is
a member of a majority group.” Id. at 310. The Rule also
“ignores” the U.S. Supreme Court’s “instruction to avoid
inflexible applications of McDonnell Douglas’s first prong” by
“uniformly subjecting all majority-group plaintiffs to the same,
highly specific evidentiary standard in every case.” Id. at 310-
11.

B.

The question, then, 1is whether New Jersey’s
Background Circumstances Rule is still viable after 4mes. The
Supreme Court of New Jersey has not had an opportunity to
weigh in. New Jersey’s intermediate appellate courts and trial
courts have not been free to do so because of Erickson. See
State v. DeRosa, 2019 WL 2869611, at *6 (N.J. App. Div.
2019). So we are left to perform the “delicate task™ of
predicting how the Supreme Court of New Jersey “would
interpret and apply the [NJLAD] in the aftermath” of the
Supreme Court’s recent decision. McKenna v. Pac. Rail Serv.,
32 F.3d 820, 825 (3d Cir. 1994). Based on New Jersey’s
interpretative methodology and the operative text of the
NJLAD, we predict that the Supreme Court of New Jersey
would jettison the state-law version of the Rule.

When considering how the Supreme Court of New
Jersey would react to Ames, we are mindful that the court has
“looked to federal law as a key source of interpretive
authority.” Grigoletti v. Ortho Pharm. Corp., 570 A.2d 903,
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906 (N.J. 1990). Based on that practice we predict, similar to
our predictions in other cases, that the Supreme Court of New
Jersey would find the analysis in Ames compelling when
interpreting the NJLAD. See Taxman v. Bd. of Educ. of Twp.
of Piscataway, 91 F.3d 1547, 1565 (3d Cir. 1996) (en banc)
(“[W]e predict that the New Jersey Supreme Court would
follow the analytical directive of [the Supreme Court in] Weber
and Johnson.”); see also Zanetich v. Wal-Mart Stores E., Inc.,
123 F.4th 128, 141 (3d Cir. 2024) (reasoning that a “predictive
judgment is informed, in part, by federal caselaw™); Tatarunas
v. Progressive Cas. Ins. Co., 2025 WL 2673991, 99 28-29
(Ohio App. 8th 2025) (finding that Ames abrogated state-law
Background Circumstances Rule).

This follows from the fact that both courts apply the
same “[blasic techniques of statutory interpretation.” New
Jersey v. Grate, 106 A.3d 466,473 (N.J. 2015). Plain meaning
of unambiguous statutory text controls. See, e.g., Crisitello v.
St. Theresa Sch., 299 A.3d 781, 792 (N.J. 2023). The pertinent
text from Title VII and the NJLAD is identical. Both statutes
prohibit discrimination against “any” person. 42 U.S.C.
§ 2000e-2(a)(1); N.J. Stat. Ann. § 10:5-12(a). The Supreme
Court of New Jersey “has been scrupulous in its insistence that
the Law Against Discrimination be applied to the full extent of
its facial coverage.” Nini v. Mercer Cnty. Cmty. Coll., 995
A.2d 1094, 1100 (N.J. 2010). The facial coverage of the
NJLAD leaves no room for the Background Circumstances
Rule.

When making Erie predictions, we also consider the
“policy of the statute” as articulated by a state’s legislature and
apex court. Wayne Moving & Storage of New Jersey, Inc. v.
Sch. Dist. of Philadelphia, 625 F.3d 148, 155 (3d Cir. 2010).
The Supreme Court of New Jersey has repeatedly explained
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that the NJLAD “ban[s] employment discrimination” and
seeks to achieve “nothing less than the eradication of the cancer
of discrimination in the workplace.” Bergen Com. Bank v.
Sisler, 723 A.2d 944, 949 (N.J. 1999). Banning and
eradication are absolute, categorical terms reflecting resolve
and focused intention to eliminating discrimination. And
“[e]liminating racial discrimination means eliminating all of
it.” Students for Fair Admissions, Inc. v. President & Fellows
of Harvard Coll., 600 U.S. 181, 206 (2023). In Title VII,
“Congress left no room for courts to impose special
requirements on majority-group plaintiffs alone.” Ames, 605
U.S. at 310. New Jersey’s legislature did the same thing by
adopting language that is, as relevant here, a mirror image.

Finally, we find it relevant that the Supreme Court of
New Jersey has on other occasions looked to the “federal
experience” to “assure some reasonable degree of symmetry
and uniformity.” Grigoletti, 570 A.2d at 912. Since Erickson
was decided in 1990, the federal experience with the
Background Circumstances Rule was hardly positive. In
ladimarco, with the benefit of more data, we observed that
“application and interpretation” of the Rule had already
“proven difficult.” 190 F.3d at 160. We characterized the Rule
as “problematic,” “irremediably vague,” “amorphous,” “ill-
defined,” and “unnecessary.” Id. at 161, 163.

For all of these reasons, we are confident that the
Supreme Court of New Jersey would once again conclude that
“it is in the best interests of everyone concerned to have some
uniformity in the law” and thus interpret the identical text in
the NJLAD in the same manner that the U.S. Supreme Court
interpreted Title VII. Peper, 389 A.2d at 478. We therefore
predict that the Supreme Court of New Jersey would strike

12



down the Background Circumstances Rule much in the same
way that the Ames Court did.

C.

We now turn to the record. The parties agreed that the
McDonnell Douglas framework applied to Defendants’ motion
for summary judgment. The District Court obliged.

McDonnell Douglas is an “evidentiary edifice
constructed by the Supreme Court.” Marzano v. Comput. Sci.
Corp. Inc., 91 F.3d 497, 510 (3d Cir. 1996). “[Clonfusion
arises” when “attempting to apply the McDonnell Douglas
burden-shifting framework” in “reverse discrimination” cases.
ladimarco, 190 F.3d at 158. As a result, we do not envy the
District Court’s assignment, and our conclusions below in no
way question the court’s characteristically thoughtful approach
to the job at hand.

1.

Setting aside the Background Circumstances Rule, as
we must, the prima facie case for an NJLAD failure-to-
promote claim has three requirements: (1) the plaintiff was
qualified for the promotion; (2) he was denied the promotion;
and (3) the position was awarded to an applicant with similar
or lesser qualifications. See, e.g., Andersen v. Exxon Co.,
US.A.,446 A.2d 486, 490-91 (N.J. 1982); see also ladimarco,
190 F.3d at 161 (reasoning that ““all that should be required” in
a “reverse-discrimination” case is “sufficient evidence to allow
a fact finder to conclude that the employer is treating some
people less favorably than others based upon a trait that is
protected”). At summary judgment, this is at most a “slight”
evidentiary burden. Zive v. Stanley Roberts, Inc., 867 A.2d
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1133, 1139 (N.J. 2005). The prima facie burden is “no longer
relevant” after defendants seek to articulate non-discriminatory

reasons for an employment action. See Hopp v. City of
Pittsburgh, 194 F.3d 434, 439 (3d Cir. 1999) (Alito, J.).

Defendants acknowledge that Plaintiff “was a qualified
candidate for the position of Chief.” Br. 14. He was a white
male who served the Department since 1995 and ascended to
the roles of Deputy Chief and Officer In Charge. Some in
Bergenfield’s leadership supported Plaintiff’s pursuit of the
Chief promotion when the job was previously vacant in 2015.

It is “certainly relevant,” though not by itself sufficient,
that the five individual Defendants who voted to promote
Rabboh are members of minority groups. ladimarco, 190 F.3d
at 156. Defendants conceded in their summary judgment
motion that they “considered Rabboh’s race and religion”
when making that decision. JA 79. After participating in the
interviews with the Council, the Mayor believed that Plaintiff’s
resume was “overwhelmingly better,” Rabboh was “definitely
under-qualified,” and the selection process was not “fair.” JA
712-13, 730. Councilman Lodato testified that he was “sure”
Plaintiff was “more qualified” than Rabboh. JA 641. Lodato
believed the Council’s decision was “wrong.” JA 641, 713.

Defendants’ main response is that Rabboh was also
qualified. That is not for us to decide and—even if true, which
it may well be—mnot sufficient to defeat Plaintiff’s prima facie
showing.  “[O]nly the plaintiff’s evidence should be
considered.” Zive, 867 A.2d at 1144. We have recited here
some examples of the types of evidence that Plaintiff obtained
during discovery to support the inference that “discrimination
could be a reason for the employer’s action.” Id. at 1139. It
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will be up to a jury to sort that out, but nothing more was
required of Plaintiff at the prima facie stage.

2.

By making a prima facie showing of discrimination,
Plaintiff earned “the right, as in a poker game, to require the
employer to show its hand—that is, to offer an explanation
other than discrimination why the employee suffered an
adverse employment action.” Marzano, 91 F.3d at 508.

Defendants proffered several overlapping justifications
for the decision to promote Rabboh, which fit into five
categories: (a) qualifications; (b) interview performance;
(c) long-term strategy; (d) continuity; and (e) diversity. To
defeat the summary judgment motion, Plaintiff had to come
forward with evidence sufficient to establish a reasonable
inference that Defendants’ justifications were pretextual. See
Sisler, 723 A.2d at 955. Because “we may not require
affirmative evidence of discrimination in addition to proof of
pretext,” Plaintiff had two options. Kautz v. Met-Pro Corp.,
412 F.3d 463, 467 (3d Cir. 2005). The evidence had to permit
a factfinder to reasonably “(1)disbelieve the employer’s
articulated legitimate reasons; or (2) believe that an invidious
discriminatory reason was more likely than not a motivating or
determinative cause of the employer’s action.” Zive, 867 A.2d
at 1144 (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir.
1994)). Plaintiff did both. He met his burden of putting forth
evidence that Defendants’ justifications were false, as
discussed immediately below, and that discrimination was a
motivating factor in the decision, as discussed in the next
section.
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a.

Defendants concede that Plaintiff was qualified for the
promotion, but they contend that Rabboh was “legitimately
qualified.” Br. 19-20. Defendants cite Rabboh’s rapid
promotions during 16 years of service, exceptional scores on
civil service examinations, and strategic vision for the job.

As noted in the analysis of Plaintiff’s prima facie case,
the Mayor and Councilman Lodato both testified in depositions
that Plaintiff was more qualified than Rabboh.  Their
conclusion is consistent with, among other things, Rabboh’s
record of Internal Affairs complaints and discipline. An
employer cannot prevail under McDonnell Douglas “merely by
asserting that the responsible hiring official selected the man
or woman who was the right person for the job.” ladimarco,
190 F.3d at 166. Defendants’ similar justification is equally
unpersuasive under the NJLAD.

b.

Defendants seek to justify Rabboh’s promotion based
on the quality of the candidates’ interviews. The problem for
Defendants is that Councilman Lodato did not recall “anything
coming out in the interviews which would have persuaded
anyone to vote against” Plaintiff. JA 642. In addition, Plaintiff
testified that the participants in his interview were not attentive
and “playing on their phones.” JA 473. After the interview,
the Borough Administrator told Plaintiff that he “crushed it”
and “it’s a slam dunk.” JA 474. Plainly, there are material fact
disputes with respect to this justification.

Defendants contend that Rabboh did a better job of
positioning himself during the interview by discussing
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community ties and a strategy of community policing. But
Plaintiff testified that he, too, focused on “quality of life issues
and the community policing” during his interview. JA 467.
Plaintiff also described decades of meaningful engagement
with the Bergenfield community during his deposition. Dating
back to 2003, Plaintiff helped introduce police officers to
students at four Bergenfield elementary schools before the
students started to participate in the DARE Program. Around
2009, Plaintiff started to act as the liaison between the
Department and all the schools in Bergenfield. After Plaintiff
was promoted to Captain in 2012, he continued to act as a
“hands-on guy with the schools.” JA 448. Plaintiff regularly
engaged with the Board of Education, and he provided
strategic advice and counseling to administrators and teachers
based on violent incidents at schools outside of New Jersey.

Collectively, this evidence established material factual
disputes regarding the candidates’ emphasis on the community
during the interviews.

C.

Defendants argue that their decision was also based on
Rabboh’s long-term strategy, including a written “Five-Year
Plan” that he presented during his interview. Br. 3, 19.
Councilman Lodato testified that Rabboh’s Plan included
“goals and objectives” that were “similar to the ideas” that
Plaintiff “expressed verbally” during his interview. JA 639.
There were also factual disputes regarding whether and to what
extent Rabboh modified his Plan after obtaining the version
that Madalone had used to obtain the Chief promotion in 2015.
In addition to the evidence that Plaintiff and Rabboh addressed
similar concepts and plans during their interviews, the
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available inference of plagiarism by Rabboh supported
Plaintiff’s position regarding pretext.

d.

Defendants argue that Rabboh was promoted because
he had the “ability to provide long-term continuity to the
BPD,” i.e., Plaintiff was eligible to retire before Rabboh. Br.
19. Viewing the evidence in the light most favorable to
Plaintiff, the record does not sustain Defendants’ argument that
this was a differentiating characteristic.

Councilman Lodato testified that Plaintiff and Rabboh
each “gave a similar commitment” to serve at least five years
as Chief. JA 637. Plaintiff testified that he told the Council
during his interview that he planned to work at the Department
for “at least” five more years, and his preparatory notes from
the meeting corroborated that testimony. JA 471. The
Borough Administrator explained that Plaintiff “always said
that he would work until 30” years of completed service to the
Department—i.e., until 2025, which was almost 5.5 years after
the interview—and that Plaintiff was “pretty clear” about that
with the Council. JA 697. Thus, there is evidence in the record
that would permit a factfinder to reject Defendants’ assertion
that they promoted Rabboh based on concerns about continuity
in the Chief position.

c.

Defendants point to several considerations relating to
diversity. Viewed individually or together, Plaintiff came
forward with enough evidence to defeat summary judgment on
these 1ssues.

18



Counsel’s naked invocation of a diversity preference is
not a legitimate, non-discriminatory reason for an employment
decision. See, e.g., Fisher v. Univ. of Tex. at Austin, 570 U.S.
297,311 (2013) (confirming that “outright racial balancing” is
“patently unconstitutional’); Freeman v. Pitts, 503 U.S. 467,
494 (1992) (“Racial balance is not to be achieved for its own
sake.”); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274
(1986) (“This Court never has held that societal discrimination
alone is sufficient to justify a racial classification.”); Lomack
v. City of Newark, 463 F.3d 303, 311 (3d Cir. 2006). Thus, the
references in Defendants’ briefing to “[c]elebrating diversity”
and a general desire to “promote persons who represent
[Bergenfield’s] diversity” are insufficient on their own to
justify the decision to promote Rabboh. Br. 16, 19.

It will be up to the jury to resolve the parties’ dispute
over the import of Defendants’ evidentiary references to
diversity, such as the comments at Rabboh’s August 20, 2019
swearing-in ceremony. Depending on credibility, context, and
other evidence, jurors could credit Defendants’ statements as
innocuous or consistent with a defensible policy aim—even
though the comments are not, on their own, a lawful race-
neutral justification for a challenged employment action. On
the other hand, we cannot rule out that jurors will regard
Defendants’ uses of diversity terminology at Rabboh’s
swearing in as “code words” reflecting discriminatory intent.
Abramson v. William Paterson Coll. of N.J., 260 F.3d 265, 278
(3d Cir. 2001) (“[E]ven the use of ‘code words’ such as ‘all of
you’ and ‘one of them’ could be sufficient evidence from
which a jury could find an intent to discriminate.”); Price v.
Valvoline, L.L.C., 88 F.4th 1062, 1068 (5th Cir. 2023) (Ho, J.,
concurring in the judgment); Hill v. Ross, 183 F.3d 586, 589
(7th Cir. 1999) (Easterbrook, J.) (concluding that “a trier of fact
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might see” defendants’ invocation of an unwritten procedural
justification for an affirmative action plan “as nothing but a
smokescreen for discrimination”). That is why we have trials.

Defendants argue that we are empowered to resolve this
fact dispute in their favor based on Bergenfield’s alleged
“history of promoting Caucasian candidates to high-level
positions,” certain “Consent Decrees” discussed below, and the
Department’s “Recruitment/Equal Employment Opportunity”
Policy. Br. 5-6,26. Not so.

Defendants cite no evidence demonstrating that they
were aware of the historical employment decisions referenced
by their counsel, many of which did not involve the
Department.  “[A] fact finder could also conclude that
[Defendants] tried to manipulate the process to hire [Rabboh]
because [they] had already hired many White supervisors.”
ladimarco, 190 F.3d at 165. In any event, to “employ racial
classifications to cure racial imbalances,” a government must
demonstrate that the imbalances resulted from “prior
intentional discrimination.”  Lomack, 463 F.3d at 307
(emphasis added). Defendants do not suggest—much less
substantiate—intentional discrimination in the history they
invoke. As a consequence of each of these things, Defendants’
historical justification did not merit summary judgment.

The record reveals next to nothing about the Consent
Decrees that Defendants have invoked. The documents are not
in the appellate record, but we take judicial notice of public
filings in NAACP v. Bergenfield, No. 99 Civ. 5837 (D.N.J.),
which is the case that gave rise to the Decrees in question. The
NAACP initiated the case in 1999 based on allegations of
discrimination against black people, which Bergenfield never
conceded and the NAACP was never required to prove. See
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id. ECF No. 3. The first Consent Decree was entered in 2000,
and Bergenfield moved to terminate it in 2018 based on
“substantial compliance.” Id. 4 19; id. ECF No. 5-1 at 4. In
lieu of termination, the NAACP and Bergenfield entered into a
second Consent Decree in February 2019. See id. ECF No. 24.
The second Decree required Bergenfield to conduct “targeted
advertising” for each civil service examination for a position,
“with a focus on African-American segments” of Bergenfield
and Englewood, New Jersey. Id. 9 2. Defendants have not
explained how this litigation and the resulting Consent Decrees
were relevant to Rabboh’s promotion. Cf. Lomack, 463 F.3d
at 310 (“Compliance with a consent decree may certainly be a
compelling interest . . . but only if the decree mandates the
race-based policy at issue.”). Nor do Defendants cite to any
evidence supporting their suggestion that they relied upon
these Consent Decrees during the selection process. We see
nothing in the record to cure either defect.

Defendants’ invocation of the Department’s
“Recruitment/Equal Employment Opportunity” Policy is
equally unavailing. JA 352. “[W]hile a valid affirmative
action plan is considered nondiscriminatory ... an invalid
affirmative action plan is discriminatory.” Shea v. Kerry, 796
F.3d 42,57 (D.C. Cir. 2015) (citing Taxman, 91 F.3d at 1567).
A valid affirmative action plan must “contain as its premise a
finding of racial imbalance and express the basis for that
finding, set forth a goal for remediating the imbalance, and
prescribe some form of standards by which the goal will be
achieved.” Klawitter v. City of Trenton, 928 A.2d 900, 915
(N.J. App. Div. 2007). These “basic ingredients” are missing
from the version of Bergenfield’s Policy that is included in the

record before us. 1d.; see also Schurr v. Resorts Int’l Hotel,
Inc., 196 F.3d 486, 497-98 (3d Cir. 1999). Thus, the record
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does not sustain Defendants’ position that the Policy was part
of a race-neutral justification for Rabboh’s promotion.

The relevance of the Policy is subject to additional
disputed factual questions. There is some force to Plaintiff’s
contention that the Policy, on its face, did not apply to the
promotion he sought. The Mayor believed the Policy applied
to hiring rather than promotions. There are several specific
references in the Policy to the position of “Police Officer,” but
not to the Chief job. JA 352. Perhaps the Policy’s general
references to “employment policies, practices and procedures”
and “selection of candidates” are broad enough to include
filling the Department’s Chief position. JA 355-56. We could
only guess, however, because Defendants point to no evidence
in the record regarding the Policy’s scope or application. Nor
do Defendants cite evidence indicating that they were guided
by the Policy in selecting Rabboh. Suffice it to say at this point
that the Policy does not bolster Defendants’ position in this
appeal.

* % %

Defendants offered a “bagful” of justifications for the
promotion decision. Fuentes, 32 F.3d at 764 n.7. Their bag is
subject to numerous ‘“weaknesses, implausibilities,
inconsistencies, incoherencies, [and] contradictions in the
employer’s proffered legitimate reasons.” Id. at 765. For each
type of justification, Plaintiff pointed to evidence that would
permit a factfinder to ‘“reasonably ... disbelieve the
employer’s articulated legitimate reasons.” Id. at 764-65; see
also Zive, 867 A.2d at 1144-46. Therefore, Plaintiff met his
burden of establishing pretext.
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3.

Like federal law, New Jersey law provides a second
option for a plaintiff to make a pre-trial showing of pretext,
which overlaps significantly with the ultimate burden in a
discrimination case. See Zive, 867 A.2d at 1144-45; see also
Willis v. UPMC Child.’s Hosp. of Pittsburgh, 808 F.3d 638,
645 (3d Cir. 2015). Specifically, the plaintiff must provide
evidence to support a reasonable inference “that an invidious
discriminatory reason was more likely than not a motivating or
determinative cause of the employer’s action.” Zive, 867 A.2d
at 1144. Then, “at trial the plaintiff must convince the
factfinder that not only was the employer’s proffered reason
false, but the real reason was impermissible discrimination.”
Willis, 808 F.3d at 645; see also Viscik v. Fowler Equip. Co.,
800 A.2d 826, 833-34 (N.J. 2002).

Defendants’ concession that they “considered Rabboh’s
race and religion” accomplished much on Plaintiff’s behalf in
opposing the summary judgment motion. JA 79. Defendants’
follow-up assertion that “race and religion were not the only
factors” that they considered is beside the point. JA 90. At
summary judgment, Plaintiff was not required to establish that
protected characteristics were “the sole or exclusive
consideration” in the promotion decision. Meade v. Twp. of
Livingston, 265 A.3d 148, 160 (N.J. 2021). The question was
whether there was enough evidence to support a reasonable
inference that race or religion “made a difference.” Id.

There was more than enough. The record contains both
direct and circumstantial evidence of discrimination,
including, as examples, the following deposition testimony:
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e Less than three months prior to the promotion decision,
Defendant Rivera told Plaintiff, in Rabboh’s presence,
that Plaintiff did not “look like the people in the town.”
JA 460.

e After participating in the interviews and observing the
voting, the Borough Administrator told Plaintiff that the
Council’s promotion decision was “all about race.” JA
475.

e Part of the reason that Defendant Deauna preferred
Rabboh was that “he’s a minority.” JA 611.

e Defendant Marte was asked during his deposition if he
“believe[d] it’s important to have a minority department
head.” JA 601. He responded, “considering the
demographic of the town, yes, it is important.” JA 601.

e The Borough Administrator told Plaintiff that “Rabboh
was promoted because he would have been the first
Arab/Muslim chief of police in Bergen County.” JA
700-01.

e The Borough Administrator told Plaintiff that the

Council “screwed over” Plaintiff by promoting Rabboh.
JA 704.

e Councilman Lodato was “upset” about the promotion
decision and told the Council that it was “definitely
going to cause a lawsuit.” JA 693-94.

A factfinder could reasonably infer from this evidence, as well
as the evidence described above supporting the prima facie
case, that race and religion made a difference in Defendants’
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decision to promote Rabboh. Therefore, Defendants were not
entitled to summary judgment on Plaintiff’s NJLAD claim.

IV.

Plaintiff is also entitled to a trial on his § 1983 claim
alleging a violation of the Equal Protection Clause.

Section 1983 provides a mechanism for private actions
to vindicate constitutional rights in employment settings. See,
e.g., Starnes v. Butler Cnty. Ct. of Common Pleas, 50th Jud.
Dist., 971 F.3d 416, 426-27 (3d Cir. 2020); Bradley v.
Pittsburgh Bd. of Educ., 913 F.2d 1064, 1078-79 (3d Cir.
1990). Williams v. Pennsylvania Hum. Relations Comm ’'n, 870
F.3d 294 (3d Cir. 2017) is not to the contrary. In Williams, the
§ 1983 claim was “based on violations” of Title VII and the
Americans With Disabilities Act rather than the Constitution.
See id. at 296. We characterized that plaintiff’s allegations as
involving “pure” statutory theories, and we declined to allow
the plaintiff to circumvent the “carefully crafted” procedural
requirements associated with those statutes by relying on the
express cause of action set forth in § 1983. Id. at 298-99. We
also noted, however, that there was a “strong argument that
plaintiffs may advance an employment discrimination claim
under § 1983 based on an Equal Protection Clause
violation . . ..” Id. at 300 n.34. That is how Plaintiff structured
his § 1983 claim, and his theory is legally sound.

Similar to the NJLAD claim, the parties do not dispute
on appeal that McDonnell Douglas applies to the § 1983 claim.
For the reasons set forth above with respect to Plaintiff’s
NJLAD claim, we reject Defendants’ evidentiary argument
that they were entitled to summary judgment on Plaintiff’s
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§ 1983 claim. Therefore, we will reverse the judgment
disposing of this cause of action.

V.

Plaintiff’s § 1981 claim was defective. He does not
dispute that conclusion with respect to the individual
Defendants, but he contends on appeal that he was entitled to
proceed on a Monell theory against Bergenfield under § 1981.
He is wrong.

Section 1983 “provides the exclusive federal damages
remedy for the violation of the rights guaranteed by § 1981
when the claim is pressed against a state actor.” Jett v. Dallas
Indep. Sch. Dist., 491 U.S. 701, 735 (1989). In Jett, the U.S.
Supreme Court rejected a § 1981 damages claim against a
municipality that was based on a respondeat superior theory.
Id. at 735-36. The Jett Court left open the possibility of a
§ 1983 claim against a municipality predicated on a statutory
right established in § 1981, but only if the claim was based on
the theory articulated in Monell v. New York City Department
of Social Services, 436 U.S. 658 (1978). See Jett, 491 U.S. at
736. We acknowledged this possibility in McGovern v. City of
Philadelphia, 554 F.3d 114, 121 (3d Cir. 2009). To spell it out:
A Monell theory against a municipality “arising under § 1981,”
id., is a § 1983 claim relying on a Monell theory predicated on
a violation of one of the rights established in § 1981. Plaintiff’s
§ 1981 claim 1is structured differently, and fatally so.
Therefore, we will affirm this aspect of the District Court’s
ruling.
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VL.

For the foregoing reasons, we will reverse the judgment of
the District Court as to Plaintiff’s NJLAD and § 1983 claims,
affirm as to the § 1981 claim, and remand for proceedings
consistent with this opinion.

Counsel for Appellant
Dylan T. Hastings [Argued]
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Counsel for Appellees

John L. Shahdanian, II [Argued]
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Massey v. Borough of Bergenfield, et al., No. 24-2761
BOVE, Circuit Judge, concurring.

I write to point out an additional reason that the New
Jersey leg of courts’ “problematic detour” with the
Background Circumstances Rule should end. ladimarco v.
Runyon, 190 F.3d 151, 162 (3d Cir. 1999).! The Rule is a
discriminatory application of New Jersey’s facially neutral
Law Against Discrimination (NJLAD). Thus, the Rule
“plainly” violates the Equal Protection Clause. Ames v. Ohio
Dep’t of Youth Servs., 605 U.S. 303, 314 n.1 (2025) (Thomas,
J., concurring).

I.

The “central mandate” of the Equal Protection Clause is
“racial neutrality in governmental decisionmaking.” Miller v.
Johnson, 515 U.S. 900, 904 (1995). The Clause “‘cannot mean
one thing when applied to one individual and something else
when applied to another.”” Ames, 605 U.S. at 314 n.l
(Thomas, J., concurring) (quoting Students for Fair
Admissions, Inc. v. President & Fellows of Harvard Coll.
(Harvard), 600 U.S. 181, 206 (2023)). “One of the principal
reasons race is treated as a forbidden classification is that it
demeans the dignity and worth of a person to be judged by
ancestry instead of by his or her own merit and essential
qualities.” Rice v. Cayetano, 528 U.S. 495, 517 (2000). This
logic holds firm even where the rule at issue was established
“for a ‘beneficial’ or ‘laudable’ purpose.” Pryorv. NCAA, 288

! Unless otherwise indicated, case quotations omit all internal
citations, quotation marks, footnotes, alterations, and
subsequent history.



F.3d 548, 567 (3d Cir. 2002). The Constitution requires
“[m]ore than good motives.” Adarand Constructors, Inc. v.
Pena, 515 U.S. 200, 226 (1995).

Faithful adherence to these principles leaves no doubt
that New Jersey’s Background Circumstances Rule operates in
a racially discriminatory manner. The judge-made Rule takes
a “facially neutral law” and applies it to litigants “differently
on the basis of race.” Doe ex rel. Doe v. Lower Merion Sch.
Dist., 665 F.3d 524, 543 (3d Cir. 2011) (citing Yick Wo v.
Hopkins, 118 U.S. 356 (1886)); Jewish Home of E. Pa. v. Ctrs.
for Medicare & Medicaid Servs., 693 F.3d 359, 363 (3d Cir.
2012) (“Selective discriminatory enforcement of a facially
valid law is unconstitutional under the Equal Protection
Clause . ...”). As such, the Rule “embod[ies] stereotypes that
treat individuals as the product of their race, evaluating their
thoughts and efforts—their very worth as citizens—according
to a criterion barred to the Government by history and the
Constitution.” Miller, 515 U.S. at 912.

“[GJovernment-sponsored racial discrimination based
on benign prejudice is just as noxious as discrimination
inspired by malicious prejudice.” Adarand Constructors, 515
U.S. at 241 (Thomas, J., concurring in part and concurring in
the judgment). New Jersey’s pursuit of “a particular course of
action ‘because of’ its desire to benefit a particular racial
group” reflects discriminatory intent. Antonelli v. New Jersey,
419 F.3d 267, 274 (3d Cir. 2005) (emphasis added). Under the
Background Circumstances Rule, the NJLAD provides
expansive protection to “persons usually discriminated against
in the work place,” but less protection to other individuals
because of their membership in a so-called “generally favored
group.” Erickson v. Marsh & McLennan Co., 569 A.2d 793,
799 (N.J. 1990). The New Jersey courts have been clear that



the Rule imposes a “heightened” and “heavy” burden on
certain NJLAD plaintiffs because of their so-called “majority”
status. Bergen Com. Bankv. Sisler, 723 A.2d 944, 959-60 (N.J.
1999); see also Cappella v. City of Atl. City, 2014 WL
1281516, at *12 (N.J. App. Div. 2014) (although white
plaintiff “may have established a prima facie case of
retaliation” he failed to meet his “heavy” burden because he
“offered no background circumstances” evidence).

“[W]ell-intentioned or not, express or neutral on its
face, a law or policy that purposefully discriminates on account
of race is presumptively invalid and can survive only if it
withstands strict scrutiny review.” Pryor, 288 F.3d at 566; see
also Pemberthy v. Beyer, 19 F.3d 857, 871 n.19 (3d Cir.
1994) (“[A]ll racial classifications require strict scrutiny
regardless of whether they favor or disfavor the members of
any particular group.”). Under that standard, judicial
“acceptance of race-based state action has been rare” because
“[d]istinctions between citizens solely because of their
ancestry are by their very nature odious to a free people whose
institutions are founded upon the doctrine of equality.”
Harvard, 600 U.S. at 208.

The Background Circumstances Rule’s discrimination
lacks an “extraordinary justification.” Doe, 665 F.3d at 545.
The NJLAD all but confirms that such a justification does not
exist.  In addition to the categorical prohibition on
discrimination against “any” person, the text of the NJLAD
includes a legislative finding that “discrimination against any
of [New Jersey’s] inhabitants . . . menaces the institutions and
foundation of a free democratic State.” N.J. Stat. Ann.
§§ 10:5-3, 10:5-12(a) (emphasis added). It is difficult to
conceive of an unstated justification for “menacing” New



Jersey’s “institutions and foundation” by applying the NJLAD
in a discriminatory manner based on the Rule.

When given an opportunity at argument to proffer a
justification for the Background Circumstances Rule, similar
to the attorneys for Ohio in Ames, Defendants’ counsel offered
no valid “justification for imposing a heightened evidentiary
standard on majority-group plaintiffs.” 605 U.S. at 311.
Generalized concerns about societal discrimination are not
enough. See Thompson v. Henderson, 143 S. Ct. 2412, 2413-
14 (2023) (Alito, J., respecting the denial of certiorari) (citing
Harvard, 600 U.S. at 207); Adarand Constructors, 515 U.S. at
239 (Scalia, J., concurring in part and concurring in the
judgment) (“In my view, government can never have a
‘compelling interest’ in discriminating on the basis of race in
order to ‘make up’ for past racial discrimination in the opposite
direction.”). That is particularly true where, as here, expressed
concerns about past societal discrimination are divorced from
a finding that a New Jersey institution is culpable in that
conduct. See Lomack v. City of Newark, 463 F.3d 303,307 (3d
Cir. 2006) (“[R]ace-based preferences cannot be justified by
reference to past ‘societal’ discrimination in which the
municipality played no material role.”). The Constitution does
not permit enforcement of “shifting preferences based on
inherently unmeasurable claims of past wrongs.” City of
Richmond v. J.A. Croson Co., 488 U.S. 469, 506 (1989).

Even if there was an interest sufficient to warrant the
racial discrimination at issue, the Background Circumstances
Rule is not “‘narrowly tailored’—meaning ‘necessary’—to
achieve that interest.” Harvard, 600 U.S. at 207. From
inception, the Rule was a crude measure. Like other courts, the
Supreme Court of New Jersey was trying to address the fact
that McDonnell Douglas made status in a “protected class” an



element of a prima facie discrimination claim. See Erickson,
569 A.2d at 799. In response, New Jersey joined the effort by
other federal courts to “‘cram’ the ‘reverse discrimination’
cases into the McDonnell Douglas framework.” ladimarco,
190 F.3d at 158. The resulting approach was improperly
“literal,” id., and unnecessarily “inflexible,” Ames, 605 U.S. at
311. This Court explained more than 25 years ago that there is
a simpler, race-neutral alternative for applying the NJLAD in
this setting. See ladimarco, 190 F.3d at 161 (“[ A]ll that should
be required to establish a prima facie case in the context of
‘reverse discrimination’ is for the plaintiff to present sufficient
evidence to allow a fact finder to conclude that the employer is
treating some people less favorably than others based upon a
trait that is protected under Title VIL.””). The Supreme Court of
New Jersey observed at the start of all this that caselaw
applying McDonnell Douglas “must be modified where
appropriate.” Erickson, 569 A.2d at 799. Nevertheless, the
court chose not to modify the McDonnell Douglas prima facie
case, and “there does not appear to have been any
consideration” of the type of option we subsequently adopted
in ladimarco. Croson, 488 U.S. at 507.

An additional tailoring defect arises from the fact that
the racial and other categories necessary to draw the
discriminatory lines contemplated by the Background
Circumstances Rule “tend to be overbroad and imprecise in
many ways.” Ames, 605 U.S. at 316 (Thomas, J., concurring).
The Rule’s application turns on the concept of a “majority,”
but offers no guidance on the appropriate geographic
boundaries for doing that math. On this issue, Defendants’
counsel claimed at argument—implausibly—that the
appropriate geographic unit for defining the “majority” when
applying the Rule was not Bergenfield, or Bergen County, or



even “the limited window of the State of New Jersey.” Oral
Argument Audio at 20:40. “We have never approved the
extrapolation of discrimination in one jurisdiction from the
experience of another.” Croson, 488 U.S. at 505.

The Background Circumstances Rule also relies on
assumptions about an “unusual employer” that are counter to
reality and therefore unnecessary for purposes of strict-scrutiny
tailoring analysis. See Monaco v. Am. Gen. Assur. Co., 359
F.3d 296, 302 n.6 (3d Cir. 2004) (“[I]t may not be so unusual
for employers to discriminate against the majority . . ..”); see
also Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75,
78 (1998) (“Because of the many facets of human motivation,
it would be unwise to presume as a matter of law that human
beings of one definable group will not discriminate against
other members of their group.”). This is illustrated by the fact
that, in Harvard, “self-proclaimed ‘Major American Business
Enterprises’ filed a vehement amicus brief” advocating for the
form of discrimination that the Court ultimately prohibited.
Smyer v. Kroger Ltd. P’ship I, 2024 WL 1007116, at *7 (6th
Cir. 2024) (Boggs, J., concurring); see also Preston v. Wis.
Health Fund, 397 F.3d 539, 542 (7th Cir. 2005) (explaining
that “situations have been identified” where companies “are
under pressure from affirmative action plans). The fact that
the “unusual employer” premise no longer holds is another
reason why the Rule is not necessary in the strict-scrutiny
sense.

In plain terms: “racial discrimination is nearly always
irrational.” Pryor, 288 F.3d at 566. This criticism strikes a
fierce blow to the Background Circumstances Rule. The Rule



cannot survive strict scrutiny because it is unjustified and
untailored. So the Rule violates the Equal Protection Clause.

I1.

Our panel opinion applies binding precedents strewn
along a winding road of judge-made rules starting with Erie,
which some have said was “obviously, laughably, friendlessly
wrong.”  Stanford ex rel. Phillips v. Brandon Nursing &
Rehab. Ctr., LLC (Stanford), 160 F.4th 118, 129 (5th Cir.
2025) (Oldham, J., dissenting). An Erie prediction was the
appropriate course under our precedent, and it was unnecessary
to certify the question to New Jersey, because the NJLAD’s
text is not “unclear.” United States v. Defreitas, 29 F.4th 135,
141 (3d Cir. 2022). We were required to perform a bit of a
hybrid analysis, however, because New Jersey courts have
spent more than 45 years looking to McDonnell Douglas and
related federal caselaw when applying the NJLAD. See, e.g.,
Peper v. Princeton Univ. Bd. of Trs., 389 A.2d 465, 479 (N.J.
1978). That challenged the application of “Erie’s deeply
ahistorical premise that federal judges are custodians of federal
law, while state judges are custodians of state law—and never
the twain shall meet.” Stanford, 160 F.4th at 133 (Oldham, J.,
dissenting).

The twain met here. The custodial duties overlapped.
The District Court was required to apply state law interpreting
a federal test, McDonnell Douglas, that is not without flaws.
“[T]he tide runs against McDonnell Douglas as strongly as it
does for a good reason for the test has proven of limited value
even in its native waters,” often inviting “confusion and
complexities.” Walton v. Powell, 821 F.3d 1204, 1210 (10th
Cir. 2016) (Gorsuch, J.). This “confusion arises” in an acute
manner when “attempting to apply the McDonnell Douglas



burden-shifting framework” in “reverse discrimination” cases.
ladimarco, 190 F.3d at 158. Here, the challenges the District
Court was forced to grapple with also include the fact that the
“intermediate evidentiary burdens” of McDonnell Douglas
isolate evidence into unnatural buckets that are difficult to
differentiate and in tension with the text of Rule 56. Texas
Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981).
This can have the unintended effect of obscuring the “ultimate
question”: the existence, or not, of material factual disputes
regarding whether “the defendant intentionally discriminated
against the plaintiff.” Id.; see also Ismael v. Roundtree, 2025
WL 3492930, at *6 (11th Cir. 2025) (“[F]locusing on the
defendant’s justification can lead both litigants and the court
down a rabbit hole that obfuscates the plaintiff’s affirmative
claim.”).

The Equal Protection Clause cuts through the vortex of
binding judicial contrivances—Erie, McDonnell Douglas, and
the Background Circumstances Rule—that swirled around this
appeal. See Hollis v. Morgan State Univ., 153 F.4th 369, 387-
88 (4th Cir. 2025) (Quattlebaum, J., concurring) (“When
someone says, ‘watch this, hold my beer,” what follows rarely
turns out well. The same is true when judges make up tests
inconsistent with the statutory text that Congress enacted.”).
While our prediction about how the Supreme Court of New
Jersey would apply Ames to the NJLAD is based exclusively
on the considerations set forth in the panel opinion, I do not
believe the Constitution permits any other conclusion.
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Plaintiff Sherri A. Affrunti filed a Law Division complaint seeking
compensation claims against her former employer, defendant Reed Smith,
LLP, under provisions of the Diane B. Allen Equal Pay Act (Allen Act or
statute), L. 2018, ¢. 9 (codified as amended in various sections of N.J.S.A.),
the New Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1 to -50,
and the New Jersey Wage Payment Act (WPA), N.J.S.A. 34:11-4.1 to -4.14.
On leave to appeal, Affrunti raises issues of first impression under the Allen
Act arising from the motion court's omnibus order.

The first issue concerns the scope of damages resulting from the Allen
Act's expansion of the lookback period for claims under the LAD and WPA
from two years to six years. The motion court, citing the two-part test to

determine whether a statute is applied retroactively or prospectively set forth

in our Supreme Court's recent decision in Maia v. IEW Constr. Grp., 257 N.J.
330 (2024), applied the statute prospectively; thus, its order limited Affrunti's
damages to the period from July 1, 2018 (the Allen Act's effective date) to
January 11, 2019 (the date her employment ended with Reed Smith).

We agree with the motion court that, based on Maia, the Allen Act
should be applied prospectively. We nonetheless conclude the court incorrectly
applied this prospective approach in its order. The Allen Act's six-year

lookback period applies to claims arising after its effective date but does not
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eliminate the prior two-year lookback period under the LAD and WPA that
existed prior to the statute. Applying the LAD's two-year lookback period,
Affrunti should be allowed to pursue damages from December 18, 2020 (the
date she filed her complaint) to December 18, 2018—mnot July 1, 2018 to
January 11, 2019, as the motion court held. We do not review claims of
continuing violations occurring prior to December 18, 2018.

The second issue on appeal is the scope of discovery. We conclude the
motion court erred in limiting discovery to July 1, 2018 to January 11, 2019,
and in denying Affrunti's cross-motion to obtain comparator FSP data
throughout the United States from January 1, 2006 to January 11, 2019. We
determine that the discovery period should be from January 1, 2006 to January
11, 2019 (the approximate date Reed Smith promoted Affrunti to Non-
Equity/Fixed Shared Partner (FSP)) as she is permitted broad discovery of
national comparator employee compensation data.

The third issue on appeal is whether the Allen Act's provision that
"[c]Jomparison of wage rates shall be based on wage rates in all of an
employer's operations or facilities" should be interpreted to apply to all of an
employer’s operations, whether in-state or nationwide. We conclude the court
erred in limiting comparator employee compensation data to Reed Smith's

New Jersey office. The Allen Act's text, legislative history, and relevant

3 A-2477-24



agency interpretations support broad discovery of the comparator employee
compensation data provision, thus permitting Affrunti to obtain Reed Smith's
national comparator data.

L.

A.

Affrunti began her employment as an associate attorney with Reed Smith
in 2002. Reed Smith is headquartered in Pennsylvania with thirty-two offices
worldwide, eighteen of which are in the United States. Affrunti was promoted
to FSP on or about January 1, 2006. She worked primarily in the Princeton
office but also had an office in Philadelphia and regularly worked in New
York.

On January 11, 2019, Affrunti resigned from her employment as an FSP
with the firm contending gender discrimination in being "dramatically
underpaid . . . compared to male FSPs who performed substantially similar
work." She received her last two paychecks on January 25, 2019 and March

16, 2019.
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On December 18, 2020, Affrunti filed a Law Division complaint! against
Reed Smith, alleging disparate pay in violation of the EPA, gender
discrimination in violation of the LAD, and violation of the WPA.? The
parties consented to a protective order requiring confidentiality of discovery.

In February 2023, a case management order required Reed Smith to
produce comparator employee compensation data for FSPs in its Princeton
office from January 1, 2013 through December 31, 2018. Six months later,
another case management order extended discovery and preserved Affrunti's
right to "re-file her application to compel production of all comparator
employee compensation discovery."

In July and August of 2024, the parties filed multiple motions
concerning the limits of discovery and damages. On November 24, the court
entered a four-part omnibus order, granting Reed Smith's motions and denying
Affrunti's motion and cross-motion.

We summarize the court's reasoning as set forth in its statement of

reasons. First, the court granted "[Reed Smith's] motion to limit [Affrunti's]

! Affrunti was initially represented by counsel but represented herself as of

July 17, 2024.
2 The parties and the motion court interchangeably refer to the WPA and the

Wage Payment Law (WPL), N.J.S.A. 34:11-4.1 to -4.14. For consistency, we
refer only to the WPA.
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damages, narrowing [Affrunti's] discovery of comparator employee
compensation information to the time of the effective date of the [Allen Act],
through [Affrunti's] departure from the firm, from July 1, 2018, to January 11,
2019." The court barred discovery beyond the Allen Act's effective date
because it determined that under the two-part test applied by the Supreme
Court applied in Maia, 257 N.J. at 349, "the [Allen Act] is to be applied
prospectively, and thus the [six-year] lookback period can only extend" as far
back as the statute's effective date. Regarding the first part of the test—
whether the Legislature explicitly or implicitly intended the statute to be
retroactive, ibid. (citation omitted), the court decided there was no clear
legislative intent for retroactivity given the statute stated, "'[it] shall take effect
on July 1, 2018, L. 2018, c. 9 § 6. The Court maintained that stating an
effective date has long been construed to mean that a statute is prospective
because it "bespeak[s] an intent contrary to, and not supportive of, retroactive

"

application." Maia, 257 N.J. at 352 (internal quotations and citations omitted).
The court found the Allen Act was not ameliorative or curative because it
added substantive rights. The court also ruled that nothing signaled either
party had a reasonable expectation that the Allen Act would be applied

retroactively. Apparently, because the court determined the first part of the

test was not met and both parts must be satisfied to apply a statute
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retroactively, see id. at 349-50, the court did not address the second part of the
test—"whether retroactive application will result in either an unconstitutional
interference with vested rights or a manifest injustice," id. at 349.

Second, the court granted "[Reed Smith's] motion for a protective order,
limiting the scope of comparator [employee compensation] discovery to a
discrete time period between the effective date of the [Allen Act], through
[Affrunti's] departure from the firm, from July 1, 2018[] to January 11, 2019."
The court reasoned that because "the [statute] is to be applied prospectively, it
follows that alleged damages should also comport with the same temporal

limitation." Therefore, it limited Affrunti's damages to the period between the
Allen Act's effective date and her resignation.

Third, the court denied "[Affrunti's] [m]otion to compel discovery,
seeking the production of comparator discovery for the total compensation of
all partners classified as [an FSP] throughout the United States from July 1,
2018, to January 11, 2019." The court did not allow Affrunti to expand her
discovery request to include comparator information of Reed Smith's FSPs
located outside of New Jersey to pursue LAD and Allen Act claims. The court
noted the Allen Act "is unclear as to whether the Legislature intended for the

operations or facilities to include those either only in New Jersey, worldwide,

or both, if the employer is New Jersey-based." Recognizing Reed Smith is
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incorporated in Delaware and headquartered in Pennsylvania, the court found
that the Allen Act, and thus the LAD, should not extend beyond New Jersey
even though the statute says "[c]Jomparison of wage rates [for the purpose of
unequal pay for substantially similar work claims] shall be based on wage rates
in all of an employer's operations or facilities." N.J.S.A. 10:5-12(t).

The court limited discovery to Reed Smith's New Jersey operations by
looking to "extrinsic evidence [which] can be used to interpret the statute." It

determined that based on Calabotta v. Phibro Animal Health, 460 N.J. Super.

38 (App. Div. 2019), the LAD applies to out-of-state residents if the
discriminating act happened in New Jersey or if the parties expect New Jersey
law to apply. The court also relied on LAD enforcement guidelines by the
New Jersey Division on Civil Rights and the New Jersey Office of the
Attorney General which conclude that the "LAD applies to both New Jersey

employees and out-of-state remote employees alike, when the employer is

based in New Jersey." The court reasoned that because "the LAD does not

apply to out-of-state employers, and because there is no nexus between

[Affrunti's LAD claim] . . . and the out-of-state employers for which [she]

seeks comparator data, [her] [m]otion to compel discovery is [denied]."
Fourth, the court denied "[Affrunti's] [c]ross-[m]otion to compel

discovery seeking the production of comparator discovery for the total
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compensation of all partners classified as [FSPs] throughout the United States
from January 1, 2006[] to January 11, 2019." The court prevented Affrunti
from obtaining discovery back to the date she became an FSP with Reed Smith
for the same reasons it limited her discovery to the Allen Act's effective date.
We denied plaintiff's motion for leave to appeal all issues in the omnibus

order. Affrunti v. Reed Smith LLP, No. AM-0199-24 (App. Div. Jan. 7,

2025). However, our Supreme Court granted her leave to appeal and

remanded the matter back to us to decide. Affrunti v. Reed Smith LLP, 260

N.J. 324 (2025).
II.
The Allen Act was enacted to "strengthen[] protections against
employment discrimination and promote equal pay for all groups protected

from discrimination by the [LAD]."  Assemb. Appropriations Comm.

Statement to A. 1 (Mar. 22, 2018). Relevant to this appeal are significant

changes regarding the recovery of back wages. The Allen Act provides:

In addition to any other relief authorized by the [LAD]

. for discrimination in compensation or in the
financial terms or conditions of employment, liability
shall accrue and an aggrieved person may obtain relief
for back pay for the entire period of time, except not
more than six years, in which the violation with regard
to discrimination in compensation or in the financial
terms or conditions of employment has been
continuous, if the violation continues to occur within
the statute of limitations.
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Nothing in this subsection shall prohibit the
application of the doctrine of "continuing violation"!
or the "discovery" rule to any appropriate claim as
those doctrines currently exist in New Jersey common
law.

[N.J.S.A. 10:5-12(a) (emphasis added).]
This change expanded the de facto two-year lookback period to six

years. See Alexander v. Seton Hall University, 204 N.J. 219, 235 (2010). It

also applies to the previously established prohibitions on compensation
discrimination. Another relevant change was the addition of N.J.S.A. 10:5-
12(t), which prohibits employers from paying protected class employees less

than non-protected class employees doing substantially similar work.

I1I.
We first address Affrunti's contention that the motion court erred in not
applying the Allen Act retroactively, thus limiting the scope of her damages

and the extent of discovery to the Allen Act's effective date. She contends "the

3 This judicially created doctrine applies to "causes of action arising under

anti-discrimination laws, . . . [which has been] developed as an equitable
exception to the statute of limitations." Bolinger v. Bell Atl., 330 N.J. Super
300, 306 (App. Div. 2000). When a "continual, cumulative pattern of tortious
conduct [exists], the statute of limitations does not begin to run until the
wrongful action ceases." Wilson v. Wal-Mart Stores, 158 N.J. 263, 272
(1999).
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. court properly recognized the jurisprudence of . . . [our state's] two-part
test for determining retroactive statutory application," but mistakenly found
"the test was not met simply because . . . the statute promulgated an effective
date [of] . . . July 1, 2018." She posits the statute's six-year lookback period
and any further period of continuing violations should be applied retroactively
allowing her to seek damages and discovery six years before she received her
last paycheck on March 26, 2019.

A.
Our review of whether the Allen Act applies retroactively or
prospectively 1s de novo because it involves an issue of statutory

interpretation. Anselmi & DeCicco, Inc. v. J. Fletcher Creamer & Son, Inc.,

480 N.J. Super. 454, 462 (App. Div. 2025).

Our Supreme Court's decision in Maia is instructive because it dealt with
a similar issue concerning the then-recently enacted amendment to the WPL
and WHL, which extended the "WHL's statute of limitations from two to six
years." 257 N.J. at 337 (citing L. 2019, c. 212 (Chapter 212)). Chapter 212
took "effect immediately" on August 6, 2019. Id. at 347. In Maia, some of the
plaintiffs' claims accrued prior to the effective date of the amendment and

relied on its new remedies. Ibid. The high Court held that the WPL and WHL
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must be applied prospectively to conduct that occurred on or after its effective
date. Id. at 351.

The Court held that because Chapter 212 "allows [the] plaintiffs to bring
new claims with enhanced damages that were not previously available to
[them] at the time their injuries occurred, thereby changing the 'legal

m

consequences of [the defendant's] acts," applying the amendments to conduct
"completed before its enactment" would therefore be retroactive application.
Id. at 347 (internal quotations and citations omitted). The Court did not apply
Chapter 212 retroactively based on its application of the noted two-part test.
Id. at 349-551.

In considering the first part of the test, the Court determined "there is
nothing in the text or legislative history of Chapter 212 to explicitly or
implicitly suggest retroactive application"; "[n]or is Chapter 212 ameliorative
or curative" because "it does not clarify existing law" but "adds substantive
rights including new causes of action, defenses, and damages to the WPL and
WHL, and extends the statute of limitations for WHL claims"; and there is
nothing to "suggest that the parties had any clear or reasonable expectation that

Chapter 212 would apply retroactively." Id. at 351-52. Because the first part

of the test does not support retroactivity, the Court did not address the second
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part of the test regarding unconstitutional interference with vested rights or
manifest injustice. Id. at 352 (citations omitted).

Based on Maia's reasoning, we agree with the motion court that the
Allen Act should be applied prospectively and not retroactively. The Allen
Act states it "shall take effect on July 1, 2018." L. 2018, ¢. 9. This is akin to
Chapter 212's provision that it takes "effect immediately" on August 6, 2019,
which the Maia Court interpreted to apply Chapter 212 prospectively. See 257
N.J. at 337, 351. We find no support for Affrunti's assertion that the Allen
Act's legislative history "is replete with evidence" that it should be applied
retroactively. Affrunti points to legislative comments hailing the importance
of the six-year lookback provision but does not cite to any explicit remark or
example that the statute would be retroactive as of the stated effective date.
Moreover, there is no indication the Legislature intended the statute to be
retroactive because "it [was] necessary 'to make the statute workable or to give
it the most sensible interpretation." Maia, 257 N.J. at 350-51 (quoting

Gibbons v. Gibbons, 86 N.J. 515, 522 (1981)). The Legislature believed

enlarging the LAD and WPA's two- year lookback period to six years was

sound public policy to eradicate discrimination. Assemb. Appropriations

Comm. Statement to A. 1 (Mar. 22, 2018).
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The Allen Act's six-year lookback is neither ameliorative nor curative.
There is no indication "its purpose is to remedy a perceived imperfection in or
misapplication of a statute." Maia, 257 N.J. at 351 (internal quotations and
citations omitted). As Chapter 212 was not curative because it added
substantive rights, the Allen Act was likewise not curative as it added the
substantive right of a six-year lookback period. See id. at 352. There is no
indication the Allen Act was meant to clarify any rights previously afforded.

Affrunti fails to show the parties had any clear or reasonable expectation
that it would apply retroactively. Her contention that the governor's
announcement highlighting the statute's six-year lookback provision to receive
back pay, does not establish the public's expectation that the remedy would
have retroactive application upon the statute's enactment. At best, her claim is
speculative, without any support in the record, and not "strongly apparent" to

override the lack of explicit legislative intent. Id. at 351 (quoting James v.

N.J. Mfrs. Ins. Co., 216 N.J. 552, 573 (2014)).
B.
Given our agreement with the motion court that the Allen Act applies
prospectively, the next question is its impact on the extent of Affrunti's back
pay damages and discovery. The court held that because the Allen Act took

effect on July 1, 2018, she could not pursue back pay claims arising before that
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date.* Tt also held that she could not pursue damages after she resigned on
January 11, 2019. The court thus limited her discovery demand for comparator
employee compensation information from July 1, 2018 to January 11, 2019.

1. Damages

We disagree with the way the court prospectively applied the Allen Act
on damages and discovery, as such an application leads to an absurd result.

See JWC Fitness, LLC v. Murphy, 469 N.J. Super. 414, 425 (App. Div. 2021)

("We should 'not adopt an interpretation of the statutory language that leads to
an absurd result or one that is distinctly at odds with the public-policy

objectives of a statutory scheme.') (quoting State v. Morrison, 227 N.J. 295,

308 (2016)).
The court's ruling divests Affrunti of the two-year lookback period that
existed under the LAD before the enactment of the Allen Act. As noted,

before the Allen Act, LAD claims were subject to a two-year statute of

limitations. Montells v. Haynes, 133 N.J. 282, 292-93 (1993). Also prior to

the Allen Act, it was well established that under the LAD, "each

4 Affrunti asserts both a claim under the Allen Act for unequal pay for

substantially similar work, N.J.S.A. 10:5-12(t), and a gender discrimination in
compensation claim under the LAD, N.J.S.A. 10:5-12(a). The court in its
order addresses only the N.J.S.A. 10:5-12(t) claim under the Allen Act, but the
six-year lookback provision applies to both claims.
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discriminatory paycheck has been treated as the equivalent of a 'discrete' and
separable violation of the LAD, so long as the wage remains tainted by the
original act of discriminatory intent. To those discrete, serial, and actionable
wrongs under the LAD, we apply a two-year statute of limitations."
Alexander, 204 N.J. at 234. Thus, so long as the final "discrete" act took place
no more than two years prior to the filing of the complaint, a plaintiff's
complaint was timely, and they could collect back pay for up to two years
prior to the filing of the complaint.® See id. at 234-35 (holding the plaintiffs
who filed an unequal pay action in 2007 were not barred by the statute of
limitations and could collect two years of back pay, even though the initial
discriminatory act occurred from 2004-2005, because the plaintiffs continued
receiving payments "tainted" by the original discriminatory decision).
Consequently, Affrunti's damage claims should not be limited to the

effective date of the Allen Act any more than they were before the statute's

> We note that a lookback period is distinct from the statute of limitations. In
this context, the former refers to the period for which a plaintiff can collect
damages, while the latter "fixes a time within which an injured person must
institute an action seeking redress." Rosenberg v. Town of North Bergen, 61
N.J. 190, 199 (1972). Prior to the EPA, both periods were the same. See
Alexander, 204 N.J. at 235-36. However, under the amendment, which applies
prospectively, the lookback period has been extended to six years. N.J.S.A.
10:5-12(a). This change does not affect the established two-year statute of
limitations period.
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enactment. As she correctly points out, she should be allowed to pursue
claims related to the payments she received on January 25, 2019 and March
26, 2019—discrete acts of discrimination under the LAD. More importantly,
the court's limiting of damages to the effective date of the Allen Act could lead
to a result that is contrary to the Legislature's clearly expressed intent to

broaden the LAD so that victims of discrimination could collect more

damages. See Alexander, 204 N.J. at 234.

We therefore conclude that with the filing of her complaint on December
18, 2020, the two-year lookback period available to Affrunti to pursue back
pay extends to that date, not July 1, 2018—the Allen Act's effective date. Any
claim of continuing violations to expand her damages are not part of this
appeal.

2. Discovery

The motion court erred in confining discovery of comparator employee
compensation information to July 1, 2018 through January 11, 2019, and in
denying Affrunti's cross-motion to obtain comparator FSP data throughout the
United States from January 1, 2006 to January 11, 2019. Given our conclusion
that the Allen Act's text, legislative history, and relevant agency interpretations
support a broad discovery of the statute's comparator employee compensation

data provision, Affrunti is entitled to comparator employee compensation data
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from January 1, 2006 to January 11, 2019. The discovery's admissibility is not
before us.
IV.

We next address Affrunti's contention that the motion court erred in
barring her from compelling the production of comparator discovery for the
total compensation of all FSPs throughout the United States from: (1) July 1,
2018, the Allen Act's effective date, to January 11, 2019, the date she resigned;
and (2) January 1, 2006, the approximate date Reed Smith promoted her to
FSP, to January 11, 2019. She argues she is entitled to this information
because Reed Smith is a single-entity employer without subsidiaries and has a
New Jersey office staffed with employees, including FSPs who "work together
across the [f]irm to build national practices, and [are] considered collectively
before [the firm's single] Compensation Committee setting annual
compensation and bonuses." She also contends the motion court mistakenly

relied on the 2024 Guidance on the Diane B. Allen Equal Pay Act® published

by the Attorney General's Office and the Division on Civil Rights, addressing

out-of-state remote workers, which is not an issue here. The court, according

6 Off. of the Att'y Gen. & Div. on C.R., Guidance on Discrimination and Out-
of-State Remote Workers, 3 (2024), 2024-05-07-DCR-Guidance-on-Remote-
Work.pdf [hereinafter 2024 Guidance].
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to Affrunti, should have instead referenced the relevant Guidance on the Diane

B. Allen Equal Pay Act, 5-8 (2020) (quoting N.J.S.A. 10:5-12(t)),” which

reads: "[N.J.S.A. 10:5-12(t) of the Allen Act], states that '[c]Jomparisons of
wage rates shall be based on wage rates in all of the employer's operations or
facilities." So an employee is not precluded from filing a claim under the
[Allen Act] even if all of her comparators are located outside the State of New

n

Jersey." The 2020 Guidance recognizes that geography impacts compensation,
stating:  "[A]n employer may defend differences in compensation for
employees in different geographic locations by showing that those differences
are based on differences in cost-of-living or in relevant labor markets in those
areas and are not the result of discrimination."
A.
The Allen Act states it is unlawful:
For an employer to pay any of its employees who is a
member of a protected class at a rate of compensation
... which is less than the rate paid by the employer to

employees who are not members of the protected class
for substantially similar work.

7 Off. of the Att'y Gen. & Div. on C.R., Guidance on the Diane B. Allen Equal
Pay Act, 5-8 (2020), DCR-Equal-Pay-Guidance-3.2.20.pdf [hereinafter 2020
Guidance].
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Comparisons of wage rates shall be based on wage
rates in all of an employer's operations or facilities.

[N.J.S.A. 10:5-12(1).]

Reed Smith clearly falls within the statute's definition of "Employer"
which includes "all persons as defined in . . . [N.J.S.A. 10:5-5(a)] and includes
the State, any political or civil subdivision thereof, and all public officers,
agencies, boards, or bodies." N.J.S.A. 10:5-5(e). N.J.S.A. 10:5-5(a) defines

"

"person[s]" as "one or more individuals, partnerships, associations,

organizations, labor organizations, corporations, legal representatives, trustees,
trustees in bankruptcy, receivers, and fiduciaries." N.J.S.A. 10:5-5(a)
(emphasis added).

In overlooking these statutory definitions, the motion court erred in
deciding that the Allen Act does not extend to employers who have offices in
New Jersey but are headquartered or incorporated out of state and have
employees throughout the country.

The court's reliance on Calabotta is misplaced. There, the crux of the
LAD claim involved a choice-of-law issue—Illinois or New Jersey law—based
on the plaintiff, an Illinois resident working for an Illinois subsidiary of the
defendant parent company headquartered in New Jersey. Calabotta, 460 N.J.
Super. at 46. Considering the six choice-of-law factors taken from the

Restatement (Second) of Conflict of Laws (Am. Law Inst. 1971), we
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concluded New Jersey had the most significant relationship to the claim and
thus applied New Jersey law. Id. at 44—45. In citing Calabotta, the court
misinterpreted our decision, stating we held "'[the] LAD protects litigants who
work or reside out-of-state, so long as the [discriminating act] is made or
centered in New Jersey[,]' or if it is the expectation of the parties that New

'

Jersey law will apply." We neither stated nor implied any such categorical
rule. Calabotta does not stand for the principle that the LAD only applies to
employers incorporated or headquartered in New Jersey. There, the choice-of-
law determination was not a discovery issue. Moreover, Calabotta's distinction
1s more telling considering that the plaintiff lived in Illinois and worked
remotely for an Illinois subsidiary of a company headquartered in New Jersey,
whereas here, Affrunti worked in New Jersey. See 460 N.J. Super. at 46-47.
We agree with Affrunti's contention that the 2024 Guidance does not
support the court's holding that production of comparator discovery for the
total compensation of all FSPs throughout the United States is not
discoverable. She rightly points to the 2020 Guidance that "an employee is not
precluded from filing a claim under the [Allen Act] even if all of her
comparators are located outside the State of New Jersey." 2020 Guidance at 8.

Given that we owe "substantial deference to the interpretation of the agency

charged with enforcing [a statute]," Merin v. Maglaki, 126 N.J. 430, 436-37
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(1992), we find the Attorney General and the Division of Civil Rights' position
persuasive. Legislative history further shows that limiting comparator data to
an employer's operations or facilities that are in the same geographic region
was rejected.’

Moreover, there is no definitive statement that the LAD does not apply
to employers who are headquartered or incorporated outside our state. In fact,
our Supreme Court has applied New Jersey law to a defendant who operates
facilities in our state despite being incorporated or headquartered out of state.
For example, Wal-Mart was not headquartered or incorporated in New Jersey,
yet our Supreme Court allowed WHL and LAD claims to proceed against it
without considering whether Wal-Mart was "based" in New Jersey. See

[liadis v. Wal-Mart Stores, Inc., 191 N.J. 88, 95-96 (2007) (remanding for

entry of an order certifying the class where plaintiffs claimed that Wal-Mart
had violated overtime laws under the WHL); Wilson, 158 N.J. at 265-66, 274
(1999) (remanding plaintiff's age and sex discrimination claim under the LAD
to the Law Division for further proceedings).

Contrary to the court's reasoning that Affrunti was seeking comparator

FSP data from out-of-state employees working for out-of-state employers, she

8 Hearing Before the S. Lab. Comm., at 55:00 to 56:00 (Mar. 5, 2018),
https://www.njleg.state.nj.us/archived-media/2018/SLA-meeting-list.
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i1s seeking compensation data from Reed Smith, a single employer, regarding
FSPs at the firm. As an employer within the definition of the LAD, Reed
Smith is subject to the Allen Act's' provision requiring that the "[c]Jomparison
of wage rates . . . be based on wage rates in all of an employer's operations or
facilities." N.J.S.A. 10:5-12(t) (emphasis added). The purpose of Affrunti's
discovery demand is to determine whether under the Allen Act, LAD, and
WPA she was discriminated in her compensation based on her gender. There
is no indication in the Allen Act that prevents Affrunti from obtaining the FSP
data for FSPs who worked in Reed Smith offices throughout the country.
Reversed and remanded for proceedings consistent with this opinion.

We do not retain jurisdiction.
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Guidance on Language Discrimination
Under New Jersey’s Law Against Discrimination
January 2026

The New Jersey Office of the Attorney General and the Division on Civil Rights (DCR) issue
this guidance! to clarify how language discrimination can violate the New Jersey Law Against
Discrimination (LAD).? The LAD bars discrimination based on, among other things, national
origin, ancestry, nationality, race, religion, and disability. These protected characteristics bear a
close relationship with language. Language by itself is not a protected characteristic, and this
guidance should not be read to suggest that all language-based restrictions violate the LAD.
However, language-based discrimination may violate the LAD if the complainant can establish
that the alleged discrimination was tied to one or more protected characteristics under the LAD.
This guidance provides information to employers, housing providers, places of public
accommodation, and members of the public to help prevent language-based discrimination.’

This guidance highlights the importance of addressing language discrimination in New Jersey
and explains the intrinsic relationship between language and the LAD-protected characteristics
of national origin, ancestry, nationality, race, religion, and disability. It then discusses the
relevant legal frameworks of disparate treatment discrimination, disparate impact discrimination,
and bias-based harassment under the LAD. With respect to disparate treatment discrimination,
covered entities—employers, housing providers, and places of public accommodation—violate
the LAD when the entities treat people differently based on language-related factors that are tied
to their protected characteristics. With respect to disparate impact discrimination, covered
entities violate the LAD when the entities maintain neutral policies or practices related to
language that have a disproportionately negative impact on members of a protected class based
on a protected characteristic, unless they can show that the practice or policy is necessary to
achieve a substantial, legitimate, nondiscriminatory interest, and there is no less discriminatory

! The purpose of this guidance document is to clarify and explain DCR’s understanding of existing legal
requirements in order to facilitate compliance with the LAD. This guidance document does not impose any new or
additional requirements that are not included in the LAD, does not establish any rights or obligations for any person,
and will not be enforced by DCR as a substitute for enforcement of the LAD. This document does not provide legal
advice and should not be treated as providing legal advice. Employees, employers, tenants, housing providers,
places of public accommodation, and others with questions about the LAD are encouraged to speak with a qualified
attorney to address their specific questions. This guidance document is available in other languages on the DCR
website.

2 The Law Against Discrimination (LAD), N.J.S.A. 10:5-1 et seq., is available on DCR’s website at
https://www.njoag.gov/wp-content/uploads/2021/02/NJ-Law-Against-Discrimination.pdf. The LAD also prohibits
language discrimination in credit and contracting. See ibid.

3 Entities required to comply with the LAD include employers, employment agencies, labor unions, housing
providers, landlords, real estate professionals, schools, restaurants, stores, health care facilities, government
agencies, and other places open to the public.
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alternative that would achieve the same interest. Finally, with respect to bias-based harassment,
covered entities violate the LAD when the entities fail to take action to stop harassment based on
a protected characteristic, which may include harassment based on the language someone speaks.
The guidance concludes by providing information about DCR’s authority, potential remedies for
those who have experienced language discrimination, and additional DCR resources.

Because the focus of this guidance is on language discrimination under the LAD, this guidance
does not address a separate set of legal requirements related to language access under New
Jersey law. The New Jersey Legislature enacted a new language access law in January 2024,
which requires, among other things, that each State government entity in the Executive Branch
translate its vital documents in the seven most common non-English languages spoken by
individuals with limited English proficiency (LEP) in New Jersey and provide interpretation
services in a constituent’s primary language in certain circumstances.* This guidance focuses on
obligations under the LAD, rather than on the State’s Language Access Law.

4N.J.S.A. 52:14-41-52:14-42. The law requires translation of vital documents into the seven most common non-
English languages spoken by individuals with limited English proficiency (LEP) in New Jersey, and any other
languages deemed necessary by the State government entity based on the populations served by the entity. Id. at
52:14-41. To read DCR’s 2025 Language Access Plan, visit: https://www.njoag.gov/wp-
content/uploads/2025/01/NJ-Division-on-Civil-Rights Language-Access-Plan-2025.pdf. For frequently asked
questions and answers regarding language access, visit: https:/www.njoag.gov/wp-
content/uploads/2025/01/Language-Access-FAQ.pdf.
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https://www.njoag.gov/wp-content/uploads/2025/01/Language-Access-FAQ.pdf

I. BACKGROUND ON LANGUAGE DISCRIMINATION

A. New Jersey’s Language Diversity at a Glance

New Jersey is one of the most ethnically and racially diverse states in the country.® Nearly a
quarter of New Jerseyans are foreign-born.” Our State’s diversity is also its strength. Our
immigrant communities fuel innovation in our State’s economy.® And our State’s immigrant
population strengthens the labor force across a wide range of sectors ranging from technology
and medicine to agriculture and hospitality.’

Preventing and remedying language discrimination is particularly critical for New Jersey’s
diverse communities. Almost one-third of New Jersey households speak a language other than
English, '© while about 45% of foreign-born New Jerseyans, or approximately one million
residents, speak English “less than ‘very well.””!! Moreover, the majority of immigrants who are

5 U.S. Census Bureau. “Selected Population Profile in the United States,” American Community Survey, ACS 1-
Year Estimates Selected Population Profiles, Table S0201, 2022, S0201: Selected Population Profile - Census
Bureau Table, https://www.census.gov/data/developers/data-sets/acs-1year.html (last visited January 9, 2026).

¢ Colleen O’Dea, “Two NJ counties now rank among nation’s most diverse,” NJ Spotlight News (August 26, 2021),
https://www.njspotlightnews.org/2021/08/two-nj-counties-now-rank-as-nations-most-diverse/.

7 Shabnam Shenasi Azari, Virginia Jenkins, Joyce Hahn & Lauren Medina, The Foreign-Born Population in the
United States: 2022, American Community Survey Briefs, U.S. Census Bureau (April 2024),
https://www?2.census.gov/library/publications/2024/demo/acsbr-019.pdf.

8 Marleina Ubel, “New Immigrants Drive Economic Growth in New Jersey,” New Jersey Policy Perspective (April
15, 2024), https://www.njpp.org/publications/report/new-immigrants-drive-economic-growth-in-new-jerseyy/.

o Ibid.

10°U.S. Census Bureau, S1601 Language Spoken at Home, 2023: ACS 1-Year Estimates Subject Tables,
https://data.census.gov/table/ACSST1Y2023.S1601?g=new-tjersey+languages&g=040XX00US34.

1'U.S. Census Bureau, S0501 Selected Characteristics of the Native and Foreign-Born Populations, 2023: ACS 1-
Year Estimates Subject Tables, https://data.census.gov/table/ACSST1Y2023.S0501?g=040XX00US34.
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fluent in English speak with a foreign accent, making them more easily identifiable as foreign-
born and more vulnerable to discrimination. '2

33%

of New Jersey
households speak a
language at home
other than English

U.S. Census Bureau
American Community Survey
I-Year Estimates Data Profile 2023 13 14

B. What is Language Discrimination?

Generally speaking, language discrimination occurs “when individuals are mistreated and/or
devalued based on their language use.”!> Language discrimination is also referred to as
linguicism, linguistic discrimination, linguistic racism, or linguistic profiling.'® These terms
encompass not only discrimination against individuals based on their lack of English proficiency,
but also biases based on a person’s native language, accent, and speech patterns.'” In the United
States, language discrimination can also manifest as valuing English above other languages'® or

12 See Joshua K. Hartshorne, Joshua B. Tenenbaum & Steven Pinker, 4 Critical Period for Second Language
Acquisition: Evidence from 2/3 Million English Speakers, Cognition, 177 Cognition 263 (2018) (“People who
learned a second language in childhood are difficult to distinguish from native speakers, whereas those who began in
adulthood are often saddled with an accent”); Anne-Sophie Deprez-Sims & Scott B. Morris, Accents in the
Workplace: Their Effects During a Job Interview, 45 Int’1 J. of Psychol. 417, 418 (2010) (stating that “[a]ccents are
likely to serve as indicators for social categories such as ethnicity or country of origin”); Beatrice Nguyen, Accent
Discrimination and the Test of Spoken English: A Call for an Objective Assessment of the Comprehensibility of
Nonnative Speakers, 81 Calif. L. Rev. 1325, 1330-31 (1993) (explaining studies showing probability of
accentedness increases with age of learning a second language, and that therefore, accents are an attribute beyond an
employee’s control that is indicative of national origin).

13U.S. Census Bureau, S1601 Language Spoken at Home, 2023: ACS 1-Year Estimates Subject Tables,
https://data.census.gov/table/ACSST1Y2023.S1601?g=new-tjersey+languages&g=040XX00US34.

14 Migration Policy Institute, “Language and Education in New Jersey,” https:/www.migrationpolicy.org/data/state-
profiles/state/language/NJ (last visited January 9, 2026).

15 Erin Bell, “Preventing Linguistic Racism and Discrimination,” https://cetl.udmercy.edu/preventing-linguistic-
racism-and-discrimination/.

16 See ibid.; see also Valerie Fridland, “The Sound of Racial Profiling: When Language Leads to Discrimination,”
Nevada Today (June 16, 2020), https://www.unr.edu/nevada-today/blogs/2020/the-sound-of-racial-profiling.

17 See Bell, supra note 15; Fridland, supra note 16.

18 See Christine Ro, “The pervasive problem of ‘linguistic racism,”” British Broadcasting Corporation (June 3,
2021), https://www.bbc.com/worklife/article/202 10528-the-pervasive-problem-of-linguistic-racism.
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devaluing of specific languages, accents, or dialects.!® For example, native English speakers
from English-speaking countries may face accent discrimination.

Recent examples of reported incidents of language discrimination in New Jersey include:

e A New Jersey school district reached a settlement with the U.S. Department of Justice
regarding its alleged failure to provide adequate academic support to students who are
English Language Learners (ELL).%°

e A New Jersey country club faced a discrimination lawsuit brought by a former employee
after the manager was alleged to have harassed South African employees, “comment[ing]
that ‘they sounded like savages’ when they spoke in their native language.”?!

e Two Korean New Jersey landlords and their real estate agency entered into consent
orders and decrees with DCR for refusing to rent an apartment on the basis of national
origin to a couple because the couple was not Korean, did not speak Korean, and because
they preferred to rent to a Korean speaker.?

e A New Jersey employer discriminated against its employee on the basis of her Romanian
national origin and created a hostile work environment when the employee’s supervisor
ridiculed her accent and criticized her vocabulary, expertise, and communication skills
despite her qualifications for the position.?’

All people in New Jersey have the right to access employment, housing, and places of public
accommodation free from bias and harassment. Language discrimination interferes with that
basic promise. The following section details how the LAD protects against language
discrimination.

II. THE RELATIONSHIP BETWEEN LANGUAGE AND THE LAD-PROTECTED
CHARACTERISTICS OF NATIONAL ORIGIN, ANCESTRY, NATIONALITY,
RACE, RELIGION, OR DISABILITY

The LAD prohibits discrimination based on actual or perceived national origin, ancestry,
nationality, race, religion, disability, and other protected characteristics in employment, housing,

19 See Fridland, supra note 16; Bell, supra note 15. Historically, language discrimination has ties to racism and
ableism. See Fridland, supra note 16; Human Rights Watch, “Language Rights,”
https://www.hrw.org/reports/pdfs/u/us/us.941/lang.pdf (last visited January 9, 2026).

20 Press Release, U.S. Department of Justice, Justice Department Settles with Newark Public Schools to Protect
English Learner Students (Sept. 1, 2021), https://www.justice.gov/opa/pr/justice-department-settles-newark-public-
schools-protect-english-learner-
students#:~:text=The%?20district%20has%20agreed%?20to.properly%20serve%20students%20learning%20English
[https://perma.cc/BZSE-HVWG].

21 Kaitlyn Kanzler, “Alpine Country Club faces new discrimination lawsuit by former employee,” NorthJersey.com
(Jan. 29, 2024), https://www.northjersey.com/story/news/bergen/alpine/2024/01/29/alpine-country-club-nj-lawsuit-
claims-discrimination/72353869007/.

22 Consent Order and Decree Between N.J. Div. on Civil Rights and Dall H. Cho and Seung J. Cho, June 20, 2019,
(on file with New Jersey Division on Civil Rights); Consent Order and Decree Between N.J. Div. on Civil Rights
and KayMax Realty, Inc. August 12, 2019, (on file with New Jersey Division on Civil Rights).

2 Patrick Hoff, “NJ Jury Says Drug Co. Owes Ex-Worker $1M Over Accent Bias,”
https://www.law360.com/employment-authority/articles/1810372/ (March 5, 2024).
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and places of public accommodation.?* Language can serve to identify a person’s national
origin, ancestry, nationality, race, religion, or disability. Language discrimination violates the
LAD when it constitutes discrimination based on language-related characteristics that are tied to
these specific protected classes.?’ Language discrimination includes discrimination based on
generalized policies or practices that operate to exclude New Jerseyans based on a protected
characteristic. Language discrimination may also constitute intersectional discrimination, which
involves discrimination that implicates more than one protected class.?® National origin,
ancestry, and nationality discrimination can occur even if an employer, housing provider, or
place of public accommodation cannot discern where a person’s accent is from geographically or
from what specific language it stems.

This section explains the link between language and the specific protected characteristics
covered by the LAD (national origin, ancestry, nationality, race, religion, and disability).

A. National Origin and Language

Under the LAD, national origin is a person’s (or their ancestor’s) place of origin and includes
any characteristics that are closely associated with that place of origin or people from that place
of origin.?” This includes, but is not limited to, physical, cultural, and linguistic characteristics,
such as a language, dialect, or accent. For example, a New Jersey resident from Lebanon who
speaks Arabic may face discrimination if they are treated less favorably or differently due to the
language they speak or their accent, which are signifiers of their Lebanese national origin.

B. Ancestry and Language

Ancestry encompasses a person’s ancestral place of origin, country, nation, tribe, geographic
background, descent, and familial and genetic heritage.?® Like national origin, a person’s
language and accent can reveal ancestry because they may be closely associated with a specific
ancestral place of origin.

24 N.J.S.A. 10:5-1 et seq.

25 In other contexts, DCR has found violations of the LAD or issued guidance illustrating where discrimination
based on a proxy characteristic constitutes discrimination based on an LAD-protected characteristic. New Jersey
Division on Civil Rights, Guidance on Race Discrimination Based on Hairstyle, September 2019 (“[T]he LAD’s
prohibition on discrimination based on race [and religion] encompasses discrimination that is ostensibly based on
hairstyles that are inextricably intertwined with or closely associated with race . . . [or] with a particular religion.”);
New Jersey Division on Civil Rights, Guidance on Algorithmic Discrimination and the New Jersey Law Against
Discrimination, January 2025 (“[TThe use of an automated decision-making tool may result in disparate treatment
discrimination even if the tool does not directly consider a protected characteristic but makes recommendations
based on a close proxy for a protected characteristic,” such as screening for individual taxpayer identification
numbers as a proxy for national origin.).

26 The term “intersectional discrimination” was initially defined over three decades ago by Professor Kimberlé
Crenshaw as a way to help explain the oppression of Black women. See “Kimberlé¢ Crenshaw on Intersectionality,
More than Two Decades Later,” Columbia Law School (June 8,

2017), https://www.law.columbia.edu/news/archive/kimberle-crenshaw-intersectionality-more-two-decades-later.
2’ N.J.S.A. 10:5-5. See Espinoza v. Farah Mfg. Co., 414 U.S. 86, 88 (1973) (explaining that, in the Title VII context,
“the term ‘national origin’ on its face refers to the country from which his or her ancestors came”); 1 Matthew
Bender, Employment Litigation in New Jersey, §12.04[3] (2024).

28 U.S. Census Bureau, “About Ancestry,” https://www.census.gov/topics/population/ancestry/about.html (last
visited January 9, 2026).
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A person’s ancestry may differ from their national origin. For example, Indo-Caribbean people
are people from Caribbean nations, such as Trinidad and Tobago, Guyana, and Suriname, who
trace their ancestry to the Indian subcontinent, and Jewish people may consider their ancestry
Jewish, regardless of their national origin. If an employer refuses to hire an applicant with Indo-
Caribbean ancestry because they speak a Caribbean Hindustani dialect or an applicant with
Jewish ancestry because they speak Yiddish or Hebrew, they may be discriminating on the basis
of the person’s ancestry.

C. Nationality and Language

Nationality is the legal relationship or association between a person and a country and
encompasses a person’s citizenship status.?’ Nationality refers to the present legal relationship or
association between a person and a country. It is not the same as national origin or ancestry, both
of which refer to the past association between a person (or their ancestors) and their place of
origin.>

Nationality is inextricably intertwined with citizenship.?! This means that the LAD bars
discrimination based on citizenship and citizenship status, except where citizenship restrictions
are mandated by federal or state law or where employment restrictions are necessary to protect
the national interest.

A person may face discrimination because the language they speak or the accent they have may
signal to others their actual or perceived nationality or citizenship status. The LAD’s prohibition

2 See, e.g., Black’s Law Dictionary 1025 (12% ed. 2024) (defining “nationality” as “[t]he relationship between a
citizen of a country and the country itself, customarily involving allegiance by the citizen and protection by the
state,” and stating that nationality “is often used synonymously with citizenship”); see also Webster’s Ninth New
Collegiate Dictionary 788 (1983) (defining “nationality” as “a legal relationship involving allegiance on the part of
an individual and usually protection on the part of the state” or “membership in a particular nation”).

30 While nationality can have other meanings beyond the legal relationship between a country and its inhabitants and
can include a people’s identity, character, or culture, that concept is already encompassed by the term national
origin. English v. Misys Int’l Banking Sys. 2005 U.S. Dist. LEXIS 29474, 17-18 (D.N.J. 2005) (unpub).

3! Indeed, statutory context and history make clear that the LAD’s prohibition against nationality discrimination also
encompasses citizenship discrimination. In 1977, the New Jersey Legislature added “nationality” to the LAD’s list
of protected characteristics, more than three decades after the inclusion of national origin and ancestry. The
Legislature also clarified at the same time that “legitimate distinctions between citizens and aliens [are not
prevented] when required by federal law or otherwise necessary to promote the national interest” and that employers
are permitted to “restrict employment to citizens of the United States where such restriction is required by federal
law or is otherwise necessary to protect the national interest.” N.J.S.A. § 10:5-3. These limited exceptions
demonstrate that adding nationality as a protected characteristic would otherwise prohibit restrictions or exclusions
based on citizenship status.

32 Together, these exceptions mean, among other things, that employers must comply with federal requirements,
such as the I-9 verification process, to verify work eligibility when hiring new employees. In addition, federal and
state statutory provisions requiring U.S. citizenship for positions such as New Jersey State Police or corrections
officers, do not violate the LAD. N.J.S.A. §§ 53:1-9; 30:4-3.11. Lastly, federal and state statutory criteria for
benefits or grants that require U.S. citizenship or certain forms of immigration status would not violate the LAD.
Whether a practice or policy is necessary to protect the national interest is not for covered entities to decide, and this
defense will not justify unlawful discrimination in violation of the LAD in the absence of a determination by the
State that it is necessary to protect the national interest.




of discrimination on the basis of nationality includes country-specific discrimination, such as
discriminating against Creole speakers because of the assumption that they are Haitian nationals
or citizens. It also includes discrimination against any class or subset of a class of individuals on
the basis of possession of or lack of U.S. citizenship, such as discrimination against all Spanish
speakers due to a perception that they lack U.S. citizenship.?*

D. Race and Language

A person’s race or racial identity may include cultural practices, vernaculars, and dialects that are
closely intertwined with a specific race.** For example, African American Vernacular English
(AAVE) is a dialect of the English language that is adopted and used widely by the Black
community, including formally in educational settings.*> A person may face discrimination
because their use of a vernacular or dialect is a signifier of their race.

E. Religion and Language

Culturally, language is often closely tied to or associated with a particular religion. Religious
discrimination includes both explicit discrimination because a person identifies with or practices
a particular religion, as well as discrimination based on practices or traits associated with a
specific religion, such as a person’s language, religious hairstyle, or religious garb.® For
example, the Arabic language is closely tied to Islam, and a person could face discrimination at
work based on their use of Arabic while praying because the language is a signifier of their
actual or perceived religion.

F. Disability and Language

A disability under the LAD includes most physical conditions that are congenital or caused by
injury or illness, as well as mental, psychological, and developmental conditions, without regard
to whether the condition substantially limits a major life activity.>’” Communication disabilities
affecting vision, hearing, or speech may affect language and the ability to be understood in a

33 See English, 2005 U.S. Dist. LEXIS 29474, at 18.

34 «“Race’ is inclusive of traits historically associated with race, including, but not limited to, hair texture, hair types,
and protective hairstyles.” N.J.S.A. 10:5-5(vv). See also National Human Genome Research Institute, “Talking
Glossary of Genomic and Genetic Terms,” https://www.genome.gov/genetics-glossary/Race
[https://perma.cc/Y4FF-C6PB] (last visited January 9, 2026).

35 See John R. Rickford, “LSA Resolution on the Oakland ‘Ebonics’ Issue,” Linguistic Society of America (July
1997), https://www.lsadc.org/Files/Advocacy/199707 Resolution Ebonics.pdf (“The systematic and expressive
nature of the grammar and pronunciation patterns of the African American vernacular has been established by
numerous scientific studies over the past thirty years.”).

36 See, e.g., Tisby v. Camden Cty. Correctional Facility, 448 N.J. Super. 241, 245-46, 249 (App. Div. 2017) (Muslim
woman stated a prima facie claim under the LAD for discrimination based on religion where she alleged that she
was terminated because she wore a hijab); E.E.O.C. v. United Galaxy, Inc., Civ. No. 104987 (ES), 2013 WL
3223626, at *6-7 (D.N.J. June 25, 2013) (Sikh man stated a claim under the LAD for failure to hire based on
religion where he alleged that he was not hired as a sales associate because he wore a turban and maintained an
unshaven beard).

37 See N.J.S.A. 10:5-5(q).
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wide variety of ways.>® Individuals with communication disabilities are entitled to receive
reasonable accommodations, such as the provision of American Sign Language interpreters, as
well as protection from discrimination and bias-based harassment under the LAD.?’

Many of the principles discussed in this guidance document regarding language discrimination in
employment, housing, and places of public accommodation also apply to language-based
disability discrimination. Because federal resources have previously addressed language-based
disabilities, this guidance does not provide detailed information on this topic or on available
accommodations.

III. THE LAD PROHIBITS MANY FORMS OF DISCRIMINATION BASED ON
LANGUAGE

A. New Jersey and Federal Authority on Language Discrimination

New Jersey and federal law uniformly prohibit language discrimination when language is used as
a proxy to discriminate based on a protected characteristic. In New Jersey, “[a] plaintiff who
could prove that an English-only or English-mainly rule was used as a surrogate for
discrimination on the basis of national origin, ancestry, or any other prohibited grounds, would
qualify for relief under the LAD.”*! Where there is no articulable reason behind a language-
based requirement or prohibition, the close link between language and protected characteristics
may lead a court or DCR to conclude that language was used as a proxy to discriminate based on

38 United States Department of Justice, Civil Rights Division, 4DA Requirements: Effective Communication (2020),
https://www.ada.gov/resources/effective-communication/#:~:text=The%20ADA%20uses%20the%20term
[https://perma.cc/Q29W-AY4S].

39 See The New Jersey Office of the Attorney General and Department of Human Services, “Law Enforcement
Guidance Communicating with Individuals with Autism Spectrum and Communication Disorders” (2025),
https://www.njoag.gov/wp-content/uploads/2025/02/Tab-D-Combined-LE-Guidance.pdf; New Jersey Division on
Civil Rights Letter to Chief Law Enforcement Executives on Law Enforcement Interactions with Individuals Who
Are Deaf and Hard of Hearing (Sept. 3, 2020) (on file with the Division on Civil Rights); New Jersey Division on
Civil Rights, Ensuring Open and Effective Communication in Hospitals for Persons Who are Deaf or Hard of
Hearing (Dec. 5, 2005), https://www.nj.gov/lps/dcr/downloads/Hospital Initiative Press Packet.pdf; Division of
the Deaf and Hard of Hearing, “Interacting with Persons Who are Deaf or Hard of Hearing (D/HH): Questions and
Answers for Law Enforcement,”
https://nj.gov/humanservices/ddhh/education/lawenforcement/DDHH%20Guide%20for%20Law%20Enforcement%
20(ENG).pdf.

40 To learn more about the federal guidance on this issue, read the United States Equal Opportunity Employment
Commission’s (EEOC) guidance on Hearing Disabilities in the Workplace here [https://perma.cc/3M4T-BZ7F]. To
learn more about Americans with Disabilities Act (ADA) requirements for Effective Communication, read ADA
guidance here [https://perma.cc/Q29W-AY4S]. To learn more about employment and educational attainment among
deaf people in the United States, read the National Deaf Center’s Deaf Postsecondary Data from American
Community Survey here. To learn more about the LAD’s protections for people with disabilities, read our fact
sheets here.

41 See Rosario v. Cacace, 337 N.J. Super 578, 585-86 (App. Div. 2001). While the Court found no LAD violation in
this case, it provided helpful guidance by explaining the application of proxy discrimination to practices and policies
around language. See also Strano v. Bd. of Educ. of E. Windsor Reg’l Sch. Dist., A-5399-12T3, 2014 WL 5326411
at *6-8 (N.J. Super. Ct. App. Div. Oct. 21, 2014) (evaluating whether remarks regarding plaintiff’s accent were
sufficiently severe or pervasive to constitute an actionable hostile environment claim on the basis of race and
ethnicity).
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a protected characteristic.*> For example, “the refusal to hire applicants who cannot speak
English might be discriminatory if the jobs they seek can be performed without knowledge of
that language,” as the lack of a job-related reason for the requirement may indicate that the
employer is using language as a proxy to discriminate based on a protected characteristic.*

Likewise, to establish a claim for a hostile environment based on language, the plaintiff must
prove, among other elements, “that the complained-of-conduct . . . would not have occurred but
for the [plaintiff’s] protected status.”** As language and accent are intertwined with one or more
protected characteristics, offensive and discriminatory remarks about a person’s language or
accent, if sufficiently severe or pervasive, may constitute actionable discrimination under the
LAD.* For example, comments that a teacher needed “some time to ‘fix’ her accent’”
implicated the teacher’s Mexican heritage.*®

Courts may also look to federal law for guidance in interpreting the LAD.*’ These authorities
prohibit language discrimination in employment and housing when it constitutes discrimination
based on a characteristic protected by federal law, such as national origin or race.*® For instance,
in 2007, the United States District Court for the District of New Jersey considered whether an
employer’s English-only policy for their janitorial staff violated the LAD. The court found
“guidance” in the Fifth Circuit’s landmark holding in Garcia v. Gloor® that “language may be
used as a covert basis for national origin discrimination” and that an English language
requirement may violate Title VII if not necessary for job performance. Other federal courts
outside of New Jersey have similarly held that language discrimination can qualify as national
origin and race discrimination prohibited under Title VII and the federal Fair Housing Act
(FHA).>°

4 See Rosario, 337 N.J. at 588 (recounting the employer’s stated business-related justifications behind the English-
mainly workplace policy and therefore holding that there was no evidence that the requirement was a proxy for
discrimination).

4 Id. at 586 (quoting Garcia v. Gloor, 618 F.2d 264, 268 (5th Cir. 1980)).

4 Strano, 2014 WL 5326411 at *5 (citing Cutler v. Dorn, 196 N.J. 419, 430 (2008)).

4 Ibid.

46 Id. at *6.

47 See, e.g., Players Place II Condo. Ass’nv. K.P.,256 N.J. 472, 489 (2024) (stating that New Jersey courts “look to
federal law against discrimination, in general, as a helpful source of authority to interpret the LAD”); Lehmann v.
Toys R Us, Inc., 132 N.J. 587, 600-03 (1993) (discussing the helpfulness of the standards put forth in EEOC
guidelines).

4842 U.S.C. 2000€; 42 U.S.C. 3604.

49618 F.2d 264, 268-9 (5th Cir. 1980).

30 See, e.g., Durand v. Excelsior Care Grp. LLC, 19CV2810KAMSIJB, 2020 WL 7246437 at *6 (E.D.N.Y. Dec. 9,
2020) (although dismissing the plaintiff’s Title VII claims stating that “under certain circumstances ‘evidence of
language discrimination may permit a jury finding of national origin or race discrimination’”); CNY Fair Housing,
Inc. v. Swiss Village, LLC, 521CV1217MADML, 2022 WL 2643573 at *1-2, *7-8 (N.D.N.Y. July 8, 2022) (finding
that the intent behind a language policy mandating that at least one household member speak English in order to
have their rental application accepted was to exclude potential tenants based on national origin and/or race); Garcia
v. Spun Steak, 998 F.2d 1480, 1488 (9th Cir. 1993) (holding that a workplace English-only conversation rule could
violate Title VII protection of privileges of employment as applied to an employee who is unable to speak any
English); Cabrera v. Alvarez, 977 F. Supp. 2d 969, 977 (N.D. Cal. 2013) (Plaintiffs “stated a claim for intentional
discrimination on the basis of national origin under the FHA” where housing provider failed to provide language
translation accommodations, failed to remedy uninhabitable conditions of plaintiffs’ rental unit, and “repeatedly
brushed off [plaintiff's] requests for interpreter assistance and were at times hostile to plaintiff, on at least one
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EEOC guidance clarifies that prohibitions on national origin discrimination under federal
employment laws also prohibit language discrimination. For example, in its 2016 “Guidance on
National Origin Discrimination,” the EEOC explained that language is so closely intertwined
with national origin that employment decisions based on language must be closely scrutinized to
ensure they do not violate Title VII’s prohibition against employment discrimination based on
national origin, as well as other characteristics.’! The EEOC also explicitly recognized in the
guidance that Title VII prohibits intersectional discrimination, such as discrimination based on
both “national origin and race.”>?

In New Jersey, DCR, the state agency charged with enforcing New Jersey’s civil rights laws, has
also found that language discrimination may violate the LAD in several recent cases. In addition
to the housing discrimination consent order and decree previously noted, supra, at 4,>> DCR
found in 2020 that a business displaying a sign that said “Speak English or pay $10 more”
violated the LAD’s prohibition against discrimination based on national origin.>* Attorney
General Matthew J. Platkin and former DCR Director Sundeep lyer also filed a complaint
against the City of Millville in 2023, alleging that the City of Millville “violated the Law Against
Discrimination (LAD) by discriminating against Hispanic or Latinx/e>” litigants based on their
actual or perceived national origin” because their municipal court “required litigants who were or
were perceived to be Spanish-speaking [based upon their surname] to appear for court in-person
instead of permitting them to appear virtually for court sessions and thereby denied those
litigants equal access to virtual court proceedings.”® In 2024, DCR found probable cause against
a condominium association and its management group for hostile environment harassment based
on national origin and sex in violation of the LAD because it failed to take effective action to
stop severe and pervasive harassment by one tenant who targeted the complainant, another

occasion stating that plaintiff should learn English now that she is in America.”); see also Jasmine B. Gonzales
Rose, Race Inequality Fifty Years Later: Language Rights Under the Civil Rights Act of 1964, 6 Ala. CR. & C.L. L.
Rev. 167, 176-213 (2014).

51 See U.S. Equal Emp. Opportunity Comm’n, Enforcement Guidance on National Origin Discrimination (Nov. 18,
2016), https://www.eeoc.gov/laws/guidance/eeoc-enforcement-guidance-national-origin-

discrimination# Toc451518802 [https://perma.cc/ WKL6-UE7U].

52 Id. (“[Dliscrimination motivated by a stereotype about two or more protected traits would constitute intersectional
discrimination.”).

33 Consent Order and Decree Between N.J. Div. on Civil Rights and Dall H. Cho and Seung J. Cho, June 20, 2019,
(on file with New Jersey Division on Civil Rights); Consent Order and Decree Between N.J. Div. on Civil Rights
and KayMax Realty, Inc. August 12, 2019, (on file with New Jersey Division on Civil Rights).

4 Assurance of Voluntary Compliance Between N.J. Div. on Civil Rights and Cutters Edge Sharpening Service
Corp., September 16, 2020, (on file with New Jersey Division on Civil Rights); see also Rodrigo Torrejon, “‘Speak
English or pay $10 extra.” Shop owner’s sign causes uproar in diverse N.J. city,” NJ.com (Sep 11, 2020),
https://www.nj.com/passaic-county/2020/09/speak-english-or-pay-10-extra-shop-owners-sign-causes-uproar-in-
diverse-nj-city.html.

3 DCR uses the phrase “Latinx/e” to refer to individuals who identify as Latino, Latina, Latinx, or Latine.

6 “New Jersey Office of the Attorney General, AG Platkin Announces the Filing of a Civil Rights Complaint
Alleging That the City of Millville Discriminated Against Hispanic Litigants,” State of New Jersey Department of
Law and Public Safety (Aug 8, 2023), https://www.njoag.gov/ag-platkin-announces-the-filing-of-a-civil-rights-
complaint-alleging-that-the-city-of-millville-discriminated-against-hispanic-litigants/.
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tenant, on the basis of the complainant’s national origin by mimicking the tenant’s Russian
language and targeted slurs focused on her Russian origin.>’

B. Language Discrimination as Disparate Treatment Discrimination, Disparate
Impact Discrimination, or Bias-Based Harassment

The LAD prohibits disparate treatment discrimination, disparate impact discrimination, and bias-
based harassment that implicate a protected characteristic in employment, housing, and places of
public accommodation. Where language discrimination implicates a protected characteristic, a
covered entity may be liable under one or more of the theories described further below.

At the outset, it bears mention that there are some circumstances in which language-based
restrictions do not implicate a protected characteristic and do not violate the LAD. Most notably,
language proficiency may be a bona fide occupational qualification for particular positions.*® To
establish that language proficiency is a bona fide occupational qualification, the burden is on the
employer to show that the qualification is reasonably necessary to the normal operation of that
particular business or enterprise.>® For example, if an employer rejects an applicant for a job as a
bilingual English-Spanish customer-service representative based on the applicant’s lack of
proficiency in Spanish, the employer’s action does not necessarily violate the LAD so long as the
decision is not because of a protected characteristic. The analysis in this guidance document
should not be read to suggest that all language-based restrictions invariably violate the LAD.
Where, however, an entity engages in language discrimination that implicates a protected
characteristic and involves disparate treatment discrimination, disparate impact discrimination,
or harassment based on a protected characteristic in employment, housing, or places of public
accommodation, language discrimination violates the LAD.

1. Disparate Treatment Discrimination

Disparate treatment discrimination constitutes differential treatment on the basis of one or more
LAD-protected characteristics, such as national origin, ancestry, nationality, race, religion, or
disability. Disparate treatment discrimination can occur when a covered entity engages in
conduct that treats a specific person differently based on a protected characteristic or maintains a

57 «Attorney General Platkin and Division on Civil Rights Announce Enforcement Actions for Alleged Harassment
in Housing Based on National Origin and Sex,” State of New Jersey Department of Law and Public Safety (Sept. 9,
2024), https://www.njoag.gov/attorney-general-platkin-and-division-on-civil-rights-announce-enforcement-actions-
for-alleged-harassment-in-housing-based-on-national-origin-and-sex/.

58 As discussed in the examples in Part II, employers’ job requirements and candidate recruitment practices that
focus on language proficiency must reflect the job functions of the position.

¥N.J.S.A. 10:5-2.1 (“Nothing contained in [the LAD] shall be construed to . . . prohibit the establishment and
maintenance of bona fide occupational qualifications . . . , nor to prevent the termination or change of the
employment of any person who in the opinion of the employer, reasonably arrived at, is unable to perform
adequately the duties of employment, nor to preclude discrimination among individuals based on competence,
performance, conduct or any other reasonable standards . . . .”); id. at -12; see also Spragg v. Shore Care, 293 N.J.
Super. 33, 49 (App. Div. 1996) (recognizing that “the burden is on the employer to establish the facts bringing it
within the BFOQ exception,” Title VII contains a bona fide occupational qualification provision “virtually identical”
to the provision in the LAD and that “[t]he test is one of business necessity”).
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policy or practice that treats people differently based on a protected characteristic. Disparate
treatment discrimination is per se unlawful.

As noted previously, language is not a protected characteristic under the LAD. However, in
circumstances where language is inextricably intertwined with a protected characteristic, such as
the use of AAVE by the Black community or the use of American Sign Language by the Deaf
community, discrimination based on language may be disparate treatment based on that
protected characteristic itself.

In other circumstances, because language is often indicative of the protected characteristics of
national origin, ancestry, nationality, race, religion, or disability, rules and criteria relating to
language may serve as a proxy for those LAD-protected characteristics. When a covered entity
uses a proxy not explicitly protected by the LAD as a pretext to discriminate based on a
protected characteristic, the entity is engaging in disparate treatment discrimination.®® For
example:

e A grocery store owner pays employees who speak only English higher wages than
employees who speak a language in addition to English and consistently passes over
employees who speak a second language for promotions, even when they are equally
qualified, because the owner of the store prefers people it considers to be “fully
American.” The grocery store owner violates the LAD for national origin or nationality
discrimination when it: (1) pays multilingual workers less for performing the same work;
and (2) passes over employees for promotions who speak a second language, where
multilingual status serves as a proxy for national origin or nationality.

e A landlord receives several applications for an apartment and proceeds to call all
qualified applicants. One of the applicants answers the phone in what the landlord
believes is Arabic. The landlord refuses to offer a tour to the applicant because the
landlord assumes the applicant is Muslim and from a country in the Middle East or North
Africa. The landlord likely violates the LAD by engaging in disparate treatment
discrimination based on national origin, ancestry, nationality, or religion. The landlord
likely used the potential tenants’ spoken language as a proxy for one or more of those
protected characteristics.

e A restaurant makes patrons speaking languages other than English wait far longer to be
seated than English-speaking patrons, often skipping over waiting patrons who speak
languages other than English. The restaurant likely violates the LAD by engaging in
disparate treatment discrimination because the restaurant likely used the patrons’ spoken
language as a proxy for one or more protected characteristics.

0 See Schmitt v. Kaiser Found. Health Plan of Wash., 965 F.3d 945, 958 (9th Cir. 2020) (“Proxy discrimination
arises when the defendant enacts a law or policy that treats individuals differently on the basis of seemingly
neutral criteria that are so closely associated with the disfavored group that discrimination on the basis of such
criteria is, constructively, facial discrimination against the disfavored group.”) (citations omitted). This tracks the
language in Rosario suggesting that an English-only rule may, in certain circumstances, be “a surrogate

for discrimination on the basis of national origin, ancestry,” or other LAD-prohibited grounds. 337 N.J. Super at
585-86. See also, McWright v. Alexander, 982 F.2d 222, 228 (7th Cir. 1992) (explaining proxy discrimination with
the example of an employer who commits age discrimination by excluding applicants on the basis of grey hair).
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2. Disparate Impact Discrimination

Employers, housing providers, and places of public accommodation violate the LAD if they
maintain neutral policies or practices that nonetheless have a disproportionately negative effect
on members of a protected class, even if the unequal impact is unintentional.®! This is known as
disparate impact discrimination.

A policy or practice has a disparate impact if it actually or predictably results in
disproportionately negative effects on members of a protected class, unless the policy or practice
is necessary to achieve a substantial, legitimate, nondiscriminatory interest, and there is no less
discriminatory alternative that would achieve the same interest.5?

When an entity maintains a policy or practice related to language that does not expressly single
out people for differential treatment based on a protected characteristic but that nonetheless has a
disproportionately negative effect based on a protected characteristic, the policy or practice
violates the LAD unless the policy or practice is necessary to achieve a substantial, legitimate,
nondiscriminatory interest and there is no less discriminatory alternative that would achieve the
same interest. Thus, even though language itself is not a protected characteristic under the LAD,
discrimination based on language or language-related policies or practices, like language
proficiency or accent, may qualify as disparate impact discrimination based on national origin,
ancestry, nationality, race, religion, or disability. For example:

e Ifan employer requests that an employment agency only refer applicants with advanced
English proficiency, even though proficiency is not required for the position, this policy
likely has a disproportionately negative effect based on national origin, ancestry, or
nationality.®

e A school district’s policy to require an English proficiency test for placement in advanced
mathematics or other courses where advanced English proficiency is not directly related
to success in the course likely has an unlawful disparate impact based on national origin,
ancestry, and nationality.

e A home appraisal practice that discounts homes in neighborhoods with signs and other
postings in languages other than English likely has a disproportionately negative effect
based on national origin, ancestry, or nationality.®*

81 See Gerety v. Atlantic City Hilton Casino Resort, 184 N.J. 391 (2005) (noting that New Jersey courts have long
interpreted the LAD to prohibit disparate impact discrimination).

62 Per DCR’s Rules Pertaining to Disparate Impact Discrimination, “‘substantial interest’ means a core interest of
the entity that has a direct relationship to the function of that entity; ‘legitimate interest’ means that a justification for
a challenged practice or policy is genuine, not false or pretextual; and ‘nondiscriminatory interest’ means that a
justification for a challenged practice or policy does not itself discriminate based on a protected characteristic.”
N.J.A.C. 13:16-1.3. The Rules provide examples of how workplace restrictions and limitations on language may
violate the LAD as disparate impact discrimination based on national origin or ancestry. /d. at 13:16-3.4.

%3 This example and the following examples also demonstrate possible disparate treatment discrimination, as
speaking a certain language or dialect are likely inextricably intertwined with LAD-protected characteristics.

4 See New Jersey Division on Civil Rights, Guidance on Discrimination in Home Appraisals under the New Jersey
Law Against Discrimination (2024), https://www.njoag.gov/wp-content/uploads/2024/01/2024.01.11-Guidance-on-
Discrimination-in-Home-Appraisals-OAG-DCR.pdf.

14



https://www.njoag.gov/wp-content/uploads/2024/01/2024.01.11-Guidance-on-Discrimination-in-Home-Appraisals-OAG-DCR.pdf
https://www.njoag.gov/wp-content/uploads/2024/01/2024.01.11-Guidance-on-Discrimination-in-Home-Appraisals-OAG-DCR.pdf

As with all disparate impact claims, the employer, the school district, and the appraiser, as the
covered entities, would have to prove that their policy or practice is necessary to achieve a
substantial, legitimate, nondiscriminatory interest to defend against a disparate impact claim.
Even then, the policy or practice is prohibited if there is a less discriminatory alternative that
would achieve the same interest.

3. Bias-Based Harassment

In many cases, covered entities are required to take action to stop harassment based on language
where that harassment creates a hostile environment based on a person’s protected
characteristic.®> The use of a derogatory term in reference to a person’s accent or language may
be considered bias-based harassment if it results in a hostile environment. A hostile environment
is one in which “a reasonable person” with the complainant’s protected characteristic “would
consider the . . . acts or comments made to, or in the presence of, [complainant] to be sufficiently
severe or pervasive to alter the conditions of employment”® or housing, or to have the effect of
denying the “accommodations, advantages, facilities or privileges” of a place of public
accommodation.” If the covered entity fails to take action to stop harassment, that entity may be
liable for a claim of hostile environment under the LAD depending on the context, severity, and
persistence of the harassment.

Under the LAD, covered entities have an obligation to take reasonable steps to stop bias-based
harassment that results in a hostile environment if they know or should have known about it.
Employers may be liable for harassment by their employees if they know or should have known

85 See, e.g., Taylor v. Metzger, 152 N.J. 490, 503-508 (1998) (stating that “a supervisor has a unique role in shaping
the work environment™ and “[p]Jart of a supervisor’s responsibilities is the duty to prevent, avoid, and rectify
invidious harassment in the workplace™); Payton v. New Jersey Turnpike Auth., 148 N.J. 524, 537 (1997) (holding
that an employer’s remedial response to complaints of harassment is relevant to an employee’s discrimination claim
and to whether the employer is liable for the harassment experienced by the employee); Turner v. Wong, 363 N.J.
Super. 186 (App. Div. 2003) (finding that a store owner’s use of a racial slur towards a customer could have
constituted race discrimination and denial of the benefits of a public accommodation based on race in violation of
the LAD; Sandy v. Township of Orange, A-0034-19, 2021 WL 3197029, at *12 (N.J. Sup. Ct. App. Div. July 29,
2021) (holding that plaintiff alleged both a hostile environment claim and a disparate treatment discrimination claim
where police officer referred to plaintiff as a “foreigner” during police encounter because “[h]e does not only
contend defendants created a hostile environment based on national origin; he contends [the police officer] actually
exercised her authority as a police officer to stop, arrest, detain, and charge him with offenses . . . because of his
national origin”).

% Cutler v. Dorn, 196 N.J. 419, 430-31 (2008).

STL.W. ex rel. L.G. v. Toms River Reg. Schs. Bd. of Ed., 189 N.J. 381, 402-03 (2007).

8 Lehmann v. Toys ‘R’ Us, 132 N.J. 587, 623 (1993) is New Jersey’s benchmark case for the principle that a
supervising entity is responsible for harassment by those under their purview that it knew or should have known
about and failed to effectively stop; Taylor, 152 N.J. at 501 (“[A] single utterance of an epithet can, under particular
circumstances, create a hostile work environment.”); see Findings of Probable Cause Against Edward Leo, Donna
Knepper, and The Summit at Neptune Condominium Association, September 9, 2024 (on file with New Jersey
Division on Civil Rights) (finding a condominium association and condominium owner liable for a hostile
environment when they both failed to effectively end the persistent harassment of another resident by the owner’s
boyfriend, who continually harassed the resident because of her Russian origin, and both the association and
condominium owner knew about the harassment).
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of the harassment and fail to take effective measures to stop it.*” To address and prevent bias-

based harassment in the workplace, employers should, among other measures, put “in place well-
publicized and enforced anti-harassment policies, effective formal and informal complaint
structures, training, and/or monitoring mechanisms.”’® Employers may need to take steps to
make their policies, complaint processes, training, and monitoring mechanisms effective for non-
English speaking employees.”!

Similarly, to address tenant-on-tenant bias-based harassment, housing providers should conduct
investigations and, where appropriate, contact law enforcement, discipline or penalize the
harassing tenants, or take other appropriate legal action.

For example:

e A Jewish warehouse worker is repeatedly subject to derogatory comments by coworkers
for speaking Hebrew. If the conduct creates a hostile work environment based on national
origin, ancestry, nationality, or religion, and the warehouse supervisor fails to stop the
harassment, the employer may violate the LAD by failing to fulfill their obligation to stop
harassment they knew or should have known about.

e A property manager fails to take action against tenants who are leaving notes on the door
of another tenant who speaks Portuguese, telling them to “speak English.” The
Portuguese-speaking tenant informs the property manager of the harassment. If the
harassment is severe or pervasive and gives rise to a hostile environment, the landlord
likely violates the LAD for failing to act to stop tenants from harassing the tenant who
speaks Portuguese. The LAD violation would likely be based on national origin, ancestry,
or nationality because speaking Portuguese is closely connected to those protected
characteristics.

e A Venezuelan ELL student is repeatedly subject to derogatory comments about not being
“American” by other students when speaking Spanish at school. If the harassment is
severe or pervasive and creates a hostile educational environment, the school likely
violates the LAD by failing to fulfill its obligation to stop harassment that it knew or
should have known about. The LAD violation would likely be based on national origin,
ancestry, or nationality since speaking Spanish is closely connected to those
characteristics.

C. Federal Obligations

In addition to the obligations imposed by the LAD, employers, housing providers, and places of
public accommodation may have affirmative obligations around language access under federal
law. At the federal level, Title VI imposes obligations on entities receiving government

9 Lehmann, 132 N.J. at 623.

0 Id. at 621.

"' Cf. D’Annunzio v. Ayken, 25 F.Supp.3d 281, 292 (E.D.N.Y. 2014) (finding that employer failed “to take sufficient
or reasonable actions to prevent discriminatory behavior” when it did not “adequately disseminate and translate its
employee handbook™).
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assistance.’” Obligations under federal law do not displace covered entities’ obligations under
the LAD.

III. DCR AUTHORITY, REMEDIES, AND RESOURCES

Every person in New Jersey, no matter their primary language, country of origin, nationality, or
immigration status, is protected from discrimination and bias-based harassment under the LAD.
The LAD also prohibits retaliation for exercising one’s rights, including reporting discrimination
or bias-based harassment; for being involved in an LAD investigation; or for requesting a
reasonable accommodation. DCR is committed to using its authority to ensure that New Jersey
residents do not face unlawful language discrimination in employment, housing, and places of
public accommodation and is committed to ensuring that its services are available to persons
with LEP.”® Any person who believes their rights under the LAD have been violated may
either:

1. File a lawsuit in court; or
2. File a complaint with DCR by visiting www.NJCivilRights.gov or by calling
1-833-NJDCRA4U (1-833-653-2748).

A complaint may be filed with DCR within 180 days of the discriminatory conduct. Lawsuits
alleging violations of the LAD must be filed in court within two years of the discriminatory
conduct. A plaintiff filing a lawsuit in court does not need to first file a complaint with DCR.

Violations of the LAD may entitle complainant(s) to several potential remedies, including, but
not limited to:

1. An order requiring the employer, housing provider, or place of public
accommodation to cease and desist from the unlawful practice;

An order requiring the employer, housing provider, or place of public
accommodation to provide a reasonable accommodation to the victim;

Lost wages and benefits (which may include future lost wages and interest);
Reinstatement or promotion as appropriate, with back pay and interest;
Emotional distress damages;

Reasonable attorneys’ fees if the victim was represented by counsel;
Out-of-pocket expenses associated with loss of housing opportunities or inability to
access public accommodation; and

8. Punitive damages (in cases filed in Superior Court only).

o

Nk W

DCR may also order affirmative relief, including policy changes, training, and monitoring,
which may vary depending on the context and severity of the violation(s).

DCR may also impose statutory penalties, which the covered entity must pay to the New Jersey

7242 U.S.C. 2000d.

73 To read DCR’s 2025 Language Access Plan, visit: https://www.njoag.gov/wp-content/uploads/2025/01/NJ-
Division-on-Civil-Rights Language-Access-Plan-2025.pdf. For frequently asked questions and answers regarding
language access, visit: https://www.njoag.gov/wp-content/uploads/2025/01/Language-Access-FAQ.pdf.
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Treasury:

1. Up to $10,000 for the first violation in a five-year period;
. Up to $25,000 for the second violation in a five-year period; and
3. Upto $50,000 for the third violation (and any additional violations) in a seven-year
period.

DCR has several resources that provide an overview of the LAD and discrimination based on
national origin and race, translated in 13 different languages, and a resource on how to file a
complaint with DCR, including the following fact sheets:

1. The New Jersey Law Against Discrimination

2. National Origin Discrimination in Employment, Housing, and Places of Public
Accommodation

3. Race Discrimination in Employment, Housing, and Places of Public
Accommodation

4. How to File a Complaint

Yolanda N. Melville
Director, New Jersey Division on Civil Rights
January 2026
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