Education Considerations for Attorneys Handling Divorces

This presentation will address the educational considerations that need to be considered
when handling a divorce. What school district is best for the student, who can make the
decisions, how will child support affect the special needs child ability to receive
government assistance and many more topics.
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Family law
Education law
Special education law

Estate planning
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Residency and school district selection
Educational decision-making authority
Transportation

Special education rights

Estate considerations for Special Needs Families
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Core Rule (N.J.S.A. 18A:38-1)

A child is entitled to attend public school in the
district where they are domiciled

Domicile = where the parent/guardian lives

This is the default rule controlling school
attendance
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N.J.A.C. 6A:22-3.1
Court Order or Agreement Controls

If there is a Divorce decree / Marital settlement
agreement

That designation determines the school district

S




Student attends school in the district of the parent:

With whom they live most of the school year

-




If no agreement exists:

District is based on where the child lived on the
last school day before October 16

-




If unclear or disputed:

District is where the child actually resides as
October 16th
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If domicile cannot be determined:
Districts may share responsibility for costs

Especially for out-of-district placements

—




N.J.A.C. 6A:22-3.4

Districts may require:
Court orders
Affidavits or certifications

Government-issued documents

—
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Domicile controls school attendance
Divorce agreements can override default rules

If no agreement: majority time — then October 16
rule

Special education cases may allow shared
financial responsibility

S
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Dispute between two school districts over which
district was financially responsible for a student
with disabilities whose parents resided in different

districts.

—
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Holding: The New Jersey Supreme Court
recognized that while the statutory framework
favors a single domicile, equitable principles may
justify shared financial responsibility between
districts in limited circumstances.

—
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Practice Impact: Opens the door to dual domicile
arguments, but only in exceptional cases

Courts will prioritize equity and fairness, especially
where special education costs are high

-
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Federal appellate case involving competing school
districts disputing financial responsibility for a
special education placement.

-
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Holding: The Third Circuit affirmed that shared
responsibility may be appropriate where a student
has substantial connections to more than one
district.

-

16



Practice Impact: Reinforces Somerville at the
federal level

Used in high-cost placement disputes

-
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Two districts disputed responsibility for funding
residential placements of students with autism
whose parents lived in different districts but
maintained ties to one primary residence.

-
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The ALJ rejected dual domicile and held that one
district (Freehold) was solely responsible,
emphasizing:

Strong ties to one residence
Parental intent

Stability of the home

-
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Practice Impact: Courts favor a single district
unless facts strongly support otherwise

—
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Fact-sensitive
Heavily litigated

Driven by intent + actual living pattern

—
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Direct Student information
Transportation patterns
Service delivery locations

Change of address
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N.J.S.A. 18A:39-1

Elementary: >2 miles
Secondary: >2.5 miles

Anything less than this is not required.

Some Districts offer courtesy busing.

—
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Federal: 34 C.F.R. § 300.34
New Jersey: N.J.A.C. 6A:14-3.9
Transportation is a related service

Must be provided if necessary for FAPE

-
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Which parent’s home is the “pickup location”?
Can district limit transportation to one address?

Alternating residences may:
Disrupt eligibility
Create logistical conflicts

-
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Parents challenged a school district’s
transportation decision and sought broader
services than provided.

Holding: The court held that transportation rights
are purely statutory, and school districts are not
required to exceed statutory obligations.

Practice Impact:
limits arguments seeking expanded transportation rights
Reinforces district discretion

.
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Parents requested transportation accommodations
related to shared custody and multiple residences.

The Commissioner held that the district is not required
to provide transportation to multiple addresses, and
transportation is tied to the student’s domicile.

Practice Impact:
Confirms no obligation for dual-home transportation
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Parent requested alternate bus stop to
accommodate custody schedule.

District may refuse alternate stops; obligation is to
provide reasonable transportation, not
convenience-based accommodations.

Practice Impact: Supports district refusal of
customized arrangements

-
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Challenge to district’s refusal to modify
transportation routes.

Holding: District not required to modify routes for
parental convenience; focus is on efficiency and
cost control.

Practice Impact: Reinforces administrative
discretion

-
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Parents sought transportation to both homes for
a special education student.

Holding: District not required to transport to both
homes; must only provide transportation
sufficient to ensure FAPE.

Practice Impact: Persuasive authority in NJ
Applies even in special education context

-
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Key Legal Principle - Transportation
Based on domicile

Not parenting schedule

—
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34 C.F.R. § 300.30

Special Education Students:

IDEA only requires one parent with decision-making
authority consent

|IEP eligibility, changes in programing and related
services
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Divorced parents disagreed over |IEP services;
father attempted to challenge the IEP despite
mother having decision-making authority.

The court held that the father lacked standing
because he did not have educational decision-
making authority under the divorce decree.

Practice Impact:
Standing depends on custody order
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Appeal examined whether a non-custodial
parent could challenge an IEP.

A non-custodian parent may have standing only
if claims are consistent with the custodial
parent’s rights under the divorce decree.

Practice Impact:
Introduces nuanced standing analysis

M\Iosereadlng Of CUStOdy Orders
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Custody order governs

Educational decision-making authority determines
standing

—
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Noncustodial parent attempted to participate in IEP
process but:

Did not receive draft IEP

Had limited time

Was overridden by custodial parent

District complied with IDEA because:Custodial parent
had authority

Notice and opportunity to participate were provided
Practice Impact:

Participation rights # decision-making power

Custodial authority controls outcome
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Dispute between parents over consent for special
education services.

Holding: Custodial parent’s authority controls
consent decisions.

Practice Impact: Reinforces importance of custody
designation

—
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Noncustodial parent challenged educational
decisions.

Holding: Noncustodial parent without decision-
making authority cannot override decisions.

Practice Impact: Limits role of noncustodial parent

-
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» Governing Law is FERPA

—
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|§8t1t§; to Anonymous, 17 FAB 16, 114 LRP 4688 (FPCO

Noncustodial parent alleged denial of access to student
records

Both custodial and noncustodial parents have rights to
access records unless:
A court order or state law provides otherwise

Practice Impact:
Access rights are broad
District must request documentation before denying access
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District designation for school purposes

Educational Decision-making authority
Avoid joint decision making
Provide for a tiebreaker

Residency evidence

Access to Educational records
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Domicile governs school attendance

Custody language governs decision-making
Transportation is limited

IDEA creates enforceable rights

The divorce agreement is the controlling document

If it is unclear — litigation is almost guaranteed
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District will refuse to intervene

Both OAL and District will defer to:

Superior Court — Family Part

—
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District employees are not your witnesses
Schools will maintain neutrality in family disputes

Schools routinely file motions when staff are
improperly involved

Creates tension between family and district

Ultimately harms the student’s educational stability

B

44



Many individuals with disabilities rely on programs like
Supplemental Security Income (SSI) and Medicaid,
which have strict asset and income limits.
Avoid leaving assets directly to the child in a divorce
settlement or estate plan.
Even well-intentioned transfers (like child support
structured incorrectly) can disqualify them from
benefits.
The goal: preserve eligibility while still providing
financial support.

—
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A Special Needs Trust is often essential.
Types:

First-party SNT: Funded with the child’s own assets (e.g.,
settlement funds).

Third-party SNT: Funded by parents or relatives (most common
in divorce planning).

Why it matters:

Assets in the trust are not counted for SSI/Medicaid eligibility.
Funds can be used for quality-of-life expenses (therapy,
education, travel, etc.).

Divorce agreements should clearly require:
Creation and funding of an SNT
Naming a trustee

Instructions for future contributions (including from life insurance
or estates)
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This is a critical area where mistakes happen.

Traditional child support payments can reduce SSI
benefits.

Courts may allow support to be paid directly into a
Special Needs Trust instead.

Support obligations may extend beyond age 18,
depending on the child’s condition.
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If the child cannot make independent decisions:

Establish or update guardianship or conservatorship
arrangements.

Address:
Medical decisions
Financial management
Living arrangements

Divorce agreements should clarify:

Who will serve as guardian and successor guardian
Whether co-guardianship is appropriate
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Questions?
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Super Lawyer: 2014, 2015, 2016, 2017, 2018, 2019, 2020, 2021, 2022, 2023

Staci ). Greenwald, Esq.

Managing Partner — Special Education Attorney

In addition to her Juris Doctorate, Staci Greenwald holds a Bachelor of Arts Degree in Speech and Hearing
Sciences and is a Certified Teacher of the Handicapped. Ms. Greenwald is eminently qualified to advocate on
behalf of her clients in forums ranging from the Office of Administrative Law to the federal courts.

Ms. Greenwald handles special education matters and offers advocacy in cases involving the Division of
Developmental Disabilities (DDD), guardianship, and estate planning for families of special needs students.

Ms. Greenwald is a graduate of Douglass College and received her Juris Doctor Degree from Seton Hall Law
School. She is admitted to practice in all New Jersey courts, the United States District Court for the District of New
Jersey, and the United States Court of Appeals for the Third Circuit. Ms. Greenwald is a frequent lecturer
throughout the state.



Rising Star: 2020, 2021, 2022, 2023

Alex M. Hilsen, Esq., LL.M.

Senior Partner — Estate Planning Attorney

Earned his J.D. at Widener University School of Law in Wilmington, Delaware, his B.S. at Nyack College, in Nyack,
NY, his Master of Laws (LL.M.) degree in estate planning from The John Marshall Law School in Chicago. He is a
member of the New Jersey and Pennsylvania State Bar.

Mr. Hilsen has financial services and advisory experience at Fortune 500 companies such as Merrill Lynch and
Citigroup, where he monitored and advised clients on all avenues of investing and financial planning.

He was previously licensed as a General Securities Representative, current Investment Advisor, and Life
Insurance Advisor.



He is familiar with a broad array of investment strategies. At Sussan, Greenwald & Wesler, Mr. Hilsen uses his
financial expertise to help guide our clients in estate issues, including Special Needs Trusts, Wills, and General

Estate Planning.

Specialties:
Guardianship
Special Needs Trusts
Estate Planning
Estate Litigation
Probate

Trusts

Wills

. Need help with your Estate Planning?
p Contact Alex M. Hilsen at
alex@sgwlawfirm.com.
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Isabel Machado

Senior Partner and Founder

Isabel is the founding Partner of the Machado Law Group and has devoted her distinguished legal career
spanning over 25 years to the practice of education law. By listening and asking the right questions,
Isabel has developed a unique ability to truly partner with clients on creative problem-solving. Her
collaborative approach fosters understanding and identification of goals and potential obstacles to

achievement.

Isabel’s practice involves all aspects of education law, including litigation at all levels of state and federal
courts and administrative agencies. She has an in-depth background in special education law, board
policy, and administrative matters. Isabel focuses on counseling and litigating on behalf of school districts

with respect to employment and contract matters, labor negotiations, and special education.

Isabel is a dynamic and sought-after author and public speaker, who routinely conducts workshops and
in-service programs for board of education members, school administrators and staff, and industry
organizations, including the New Jersey Association of School Administrators (NJASA), New Jersey
School Boards Association (NJSBA), Seton Hall University’s Superintendent Study Council, Legal One,

Lehigh University, Morris Union Jointure Committee and LRP Publications, Inc.

As early as 2008, Isabel was already recognized by the New Jersey Law Journal and NJBIZ as one of its
“40 Under 40” and a Super Lawyers Rising Star. Isabel also holds a Certificate of Eligibility as a School
Business Administrator. She is a member of the New Jersey Bar Association, the American Bar
Association and is admitted to practice in New Jersey and Federal Courts, including the United States

Court of Appeals for the Third Circuit and the Supreme Court of the United States.

Isabel is fluent in Portuguese.

Education
Rutgers University, Bachelor of Science

Seton Hall University School of Law, J.D.

Admissions

New Jersey, New York



)\ Bressler

AMERY & ROSS™

David T. O'Sullivan

Principal

Florham Park
t973.660.4452 | £ 973.514.1660

dosullivan@bressler.com

David T. O'Sullivan is a Principal of the firm’'s New Jersey office. He
concentrates his practice in litigation with an emphasis in matrimonial
litigation and corporate and commercial real estate transactions. As a
former Fortune 100 Corporate Real Estate Director and Director of
Corporate Real Estate Advisory Services for Ernst & Young, LLP, David
continues to provide consultative and transactional guidance to major
owners, investors, operators, and tenants of corporate and commercial real
estate, ranging from individual transactions to portfolio-level acquisitions
and dispositions.

In addition, David has extensive litigation experience involving all aspects of
family law including, divorce, alimony, child support, palimony, child
custody, post-judgment modifications, and domestic violence. He also
regularly volunteers his time representing disadvantaged victims of
domestic violence through the Jersey Battered Women's Service and the
Battered Women's Legal Advocacy Project.

News & Alerts

Bressler, Amery & Ross Welcomes Family & Corporate Real Estate Lawyer
David T. O'Sullivan as Principal in NJ Office

Firm News, 10.14.2021

Professional Affiliations

® Morris County Bar Association, Family Law Section

Awards & Honors

® Recognized on the Super Lawyers "Rising Stars" list, Family Law,
Bankruptcy: Consumer and Real Estate: Consumer, 2015-2016

325 Columbia Turnpike
Suite 301

Florham Park, NJ 07932
AREAS OF PRACTICE

Business & Commercial
Litigation

Family Law
Private Client

Real Estate

EDUCATION

m Seton Hall University School
of Law, J.D., 1992, M.B.A.,
1995

m Boston University, B.S. in
Finance, 1985

ADMISSIONS
New Jersey

U.S. District Court, District of
New Jersey

www.bressler.com
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aspect of this advertisement has been approved by the Supreme Court of New Jersey.
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