
AI in Labor and Employment Law 

From hiring algorithms to workplace surveillance, AI is rewriting the rules of the employer-
employee relationship. Top New Jersey labor and employment experts will break down the 
legal implications of AI-driven hiring decisions, bias in automated decision-making, and 
the evolving liability landscape for employers deploying these tools. Practitioners will leave 
equipped to advise clients on the fast-moving intersection of AI and employment law. 
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Disclaimer

• The information in these slides and presentations is not 
legal advice and should not be considered legal advice.

• This presentation represents the personal views of the 
presenters.

• This presentation is offered for informational and 
educational uses only.

• The information in these slides and presentations are 
not legal advice and should not be considered legal 
advice.

• This presentation represents the personal views of the 
presenters.

• This presentation is offered for informational and 
educational uses only.
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Agenda

I. Introduction

II. Overview of AI-related Tools Used By Employers
Survey of Employer Use
Opportunities and risks presented by AI technologies

III. Regulatory and Enforcement Landscape 
New Jersey Division on Civil Rights Guidance
Pending and passed legislation and pertinent guidance
Current state and federal proposed regulations 
Impact of Federal Executive Orders on the current AI landscape

IV. Current Labor and Employment Related AI Case Law 

V.  Attorneys’ and Employers’ AI Use Issues

VI. Strategic Risk Management Considerations For Employers and Attorneys

VII. Conclusion
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I. Introduction:
Overview of  Terms and AI-related Tools Used By Employers

 Generative AI (GenAI): Focuses on creating new content, 
such as text, images, code, or data, using models like large 
language models (LLMs). 

 Predictive AI: Uses machine learning algorithms to 
analyze historical data and forecast outcomes, such as 
demand prediction, risk assessment, or 
recommendations. 

 Agentic AI: Involves autonomous AI agents that can plan, 
reason, make decisions, and execute multi-step tasks with 
minimal human intervention, often building on GenAI 
foundations but adding agency for workflows like 
automation or problem-solving. 
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II. AI in Legal Practice
Attorneys are increasingly using AI for:

• Legal research

• Demand letters

• Deposition outlines

• Expert summaries

AI use is governed by existing NJ RPC rules.
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II. Survey of Employer HR Uses
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II. Survey of HR Uses
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II. Opportunities and Risks
PROS

•Faster and more efficient

•Can reach a greater number of 
applicants

•Can synthesize and analyze huge data 
sets in connection with applicants and 
employees’ decision-making processes

•Enables HR professionals to engage in 
more substantive work

•Can quickly develop training, hr, 
business,  and marketing 
documents/brochures

CONS

•Biased inputs/outputs

•Cybersecurity issues

•Data privacy issues

•Removes the “human touch” such that 
the applicant and employment processes 
seem impersonal

•Job losses; lack of retraining 
opportunities

•Must comply with employment, privacy 
and other laws; can be 
burdensome/costly if employer operates 
in many states and/or internationally
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III. Regulatory and Enforcement Landscape
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•Non-Discrimination Laws

•Recent Regulatory Highlights

•AI-Specific Regulations and Proposals

•Regulatory and Enforcement Concerns 
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III. Regulatory and Enforcement Landscape
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• Non-Discrimination Laws

• Applying traditional employment laws to AI systems, focusing on 
disparate impact and disparate treatment.

• New Jersey Law Against Discrimination

• Title VII of the Civil Rights Act

• Americans with Disabilities Act

• Age Discrimination in Employment Act

• 11

III. Regulatory and Enforcement Landscape
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III. DCR’s Rules Pertaining to Disparate Impact 
Discrimination N.J.A.C. 13:16 et seq.

 Adopted in December 2025

 Codifies a three-step burden-shifting framework for disparate impact 
discrimination claims in employment 

 Employment-specific sections include: 13:16-3.1 Disparate impact 
discrimination in employment, 3.2 Pre-employment practices, 3.3 
Employee selection procedures, & 3.4 Employment practices

 N.J.A.C. 13:16-3.2(c) addresses the discriminatory risks from using 
automated employment decision tools 

 N.J.A.C. 13:16-2.4(e) addresses regulated entities’ relationships with 
third-party vendors
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III.  13:16-3.2(c) – Examples of Automated 
Employment Decision Tools (AEDTs) 

AEDT used to search for 
candidates 

AEDT is trained on historic data 
from a computer science company 

Most employees are white, 
cisgender men

AEDT ranks women applicants 
lower because of “women’s field 
hockey” on resume

AEDT ranks Black applicants lower 
because of “Black Student Alliance” 
on resume 

AEDT used to screen based on 
schedule

 Application asks if applicant is 
available Monday through 
Saturday

 Applicant indicates 
unavailability on Saturdays 
because of religious practices 
related to Jewish faith 

 AEDT automatically rejects 
applicant without considering 
reason for unavailability 

AEDT used in interviews

 Facial analysis technology is 
used to detect personality 
traits during a virtual 
interview

 Technology was trained 
predominantly on white 
people with no disabilities

 Technology may be unable 
to interpret facial 
expressions of interviewees 
with darker skin or with 
disabilities 

 Technology may 
disproportionately impact 
interviewees wearing 
religious headwear or 
maintaining religiously 
mandated facial hair 
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• Examples of AI-Specific Regulations and Guidance Concerning Employment 

• New Jersey: DCR – Jan. 2025 published guidance concerning algorithmic 
discrimination and disparate impact related issues; Pending AI/LE related 
legislation

• New York City Local Law 144: Key requirements for bias audits and the role of 
third-party experts

• Illinois: Amendments to Human Rights Act, Biometric Information Privacy Act 
(BIPA), Artificial Intelligence Video Interview Act

• Colorado: SB 24-205 (2024, consumer protections against algorithmic 
discrimination, employment explicitly included)

• California: CCPA; Title 2 Regulations (effective Oct. 1, 2025)

• Texas: Disparate treatment focus

III. Regulatory and Enforcement Landscape
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• Recent Federal Regulatory Highlights and Federal Executive 
Orders Address:

• Disparate Impact

• “Illegal DE&I”

• April 2026--IBM 17M settlement with the DOJ for 
alleged illegal DE&I practices 

• False Claims Act

• Ensuring a National Policy Framework for Artificial 
Intelligence---December 11, 2025

https://www.whitehouse.gov/presidential-actions/2025/12/eliminating-state-law-
obstruction-of-national-artificial-intelligence-policy/

III. Regulatory and Enforcement Landscape
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• Recent Federal Regulatory Highlights and Federal Executive 
Orders Address:

• US Department of Labor’s Employment and Training Administration 
issued Training and Employment Guidance Letter No. 03-25 –Aug. 26, 
2025. TEGL 03-25 | U.S. Department of Labor

• US Department of Labor’s Employment and Training Administration 
issued AI Literacy Framework—Feb. 13, 2026 
https://www.dol.gov/index.php/newsroom/releases/eta/eta20260213

III. Regulatory and Enforcement Landscape
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III. Regulatory and Enforcement Landscape

• Regulatory and Enforcement Concerns

• Potential deregulatory shifts creating false sense of 
security while litigation risks increase

• No dedicated federal enforcement regime for AI bias. 
Enforcement occurs under existing EEO and state 
laws

• State regulators under pressure: revisions, delays, or 
attempted rollbacks (e.g., Colorado)
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IV. AI Bias Lawsuits and Administrative Cases
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•Notable Cases and Investigations
• Harper v. Sirius XM Radio: Race discrimination claim alleging an AI hiring tool 

used race-proxy signals to downgrade an applicant.

• Aon Consulting: ACLU challenges three Aon hiring tools for disability and racial 
bias, raising risks under both employment and consumer-protection laws (EEOC 
charge + FTC complaint).

• D.K. v. Intuit/HireVue: Administrative Colorado Complaint alleging an automated 
video interview lacked accommodations and discriminated against a deaf, 
Indigenous applicant.

• Mobley v. Workday: Age-bias class action alleging Workday’s screening algorithms 
disadvantaged applicants over 40.

• Epic Games / Llama Productions: NLRB charge claiming a unionized employer 
unlawfully replaced voice actors with AI, highlighting AI’s spillover into labor-law 
and union issues.

• Pamela Wimbish, et al v. IBM, Inc.: Age discrimination claims arising out of 
employer’s AI deployment

IV. AI Bias Lawsuits and Administrative Cases
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• Key Issues Emerging in Litigation

• Plaintiff Theories: Both disparate treatment and disparate impact claims.

• Class Action: Is use of a single tool enough for class certification? 

• Liability: The issue of employer liability for vendor-created tools

• False Advertising Claims: Allegations against vendors for deceptive "bias-free" 
marketing

• Data and Proxies: How algorithms using data points that can act as proxies for 
demographic characteristics like race

• Discovery Considerations: cost considerations; accessing proper scope of 
discovery; attorney client and attorney work product privileges, confidentiality and 
privacy concerns. For example, do vendors need to provide data created by their 
customers and maintained on vendors’ servers?
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V. AI Uses: Legal and Ethical Considerations For 
Employers and Attorneys
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A. Key New Jersey RPC Rules Implicated
RPC 1.1 – Competence

RPC 1.3 – Diligence

RPC 1.4 – Communication

RPC 1.5 – Fees

RPC 1.6 – Confidentiality

RPC 3.3 – Candor Toward the Tribunal

RPC 5.3 – Supervision of Non-Lawyers

RPC 5.5 – Unauthorized Practice of Law

RPC 8.4 – Misconduct
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B. NJ Preliminary Guidelines on the 
Use of Artificial Intelligence

Issued by the NJ Supreme Court Committee on Artificial Intelligence to 
guide lawyers using AI tools in practice.  (Jan 25, 2024).

Prompted by the availability of generative AI.

“[AI] use soon will be unavoidable, including for lawyers.”

The guidance emphasizes that AI does not change lawyers’ ethical 
obligations and that existing RPCs fully govern AI use. 

Interim guidance.  The Court created a standing AI committee to evaluate 
ethical standards “including suggestions of potential use cases for lawyers 
and the courts.”
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Core Principles

1. Attorneys must verify all AI-generated material before submitting it to courts.

AI use does not excuse false or misleading submissions.
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Core Principles

2. Lawyers must ensure that use of AI tools does not disclose client 
information.

Special risk arises when using public generative AI platforms.

•Relevant RPC:

•RPC 1.6 (Confidentiality)
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Core Principles

3.  Lawyers must supervise the use of AI by:
• associates

• staff

• vendors

• Interns/law students

◦ Relevant RPCs:

• RPC 5.1 (Supervisory lawyers)

• RPC 5.2 (Subordinate lawyers)

• RPC 5.3 (Nonlawyer assistants)
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Core Principles
4. Client Communication

The RPCs “do not impose an affirmative obligations on lawyers to tell clients 
every time that they use AI.”

Lawyers may need to disclose AI use if: (1) a client asks; or (2) knowledge of 
AI use is necessary for the client to make an informed decision about 
representation.

“As to client interactions, a lawyer can use AI to ‘explain a matter to the 
extent reasonably necessary to permit the client to make informed 
decisions…’ consistent with RPC 1.4, but the lawyer must continue to 
oversee such communications to ensure accuracy.”
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Core Principles

5. No Manipulation of Evidence

The guidance specifically warns that lawyers must not create or alter 
evidence using AI tools.

“The RPCs prohibit a lawyer from using AI to manipulate or create 
evidence and prohibit a lawyer from allowing a client to use AI to 
manipulate or create evidence.”  
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C. Hallucinated Authority
Generative AI may fabricate:

• Non-existent cases

• Incorrect citations

• False quotations

Relevant Rules:

RPC 1.1 – Competence

RPC 3.3 – Candor to Tribunal

RPC 8.4 – Misconduct
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C. Hallucinated Authority
Database of AI Hallucination Decisions – 22 pages 

https://www.damiencharlotin.com/hallucinations/

30000 USDAdverse Costs; Monetary Sanction; Potential 
disciplinary proceedings

13 March 2026CA Sixth 
Circuit

Whiting v. City of Athens, Tenn.

6000 USDMonetary fine; Bar Referral; Order to serve 
order to Client

15 December 
2025

D. New 
Jersey

Liza Gardner v. Sean Combs, et al.

59500 USDMotion partly struck; Monetary sanctions5 December 2025IllinoisShana Jordan, et al. v. Chicago 
Housing Authority et al.

2500 USDMonetary Sanction18 February 2026CA Fifth 
Circuit

Fletcher v. Experian Information 
Solutions & Bridgecrest Credit 
Company

85567 USDDismissal w/o prejudice; Fees; Bar Referral15 July 2025S.D. 
Florida

ByoPlanet International v. 
Johansson and Gilstrap

5000 USDFine (Lawyers & Firm); Letters to 
Client/Judges

22 June 2023S.D.N.Y.Mata v. Avianca, Inc
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C. Recent Examples
Fivehouse v. Defense Dept., No. 2:25-cv-00041 (E.D.N.C.)

• A response brief filed by an Assistant U.S. Attorney contained “fabricated 
quotations and misstatements of case holdings.”

• The court also found “false or misleading statements” regarding how the 
errors occurred.

• The court ordered a show-cause hearing on sanctions against the signing 
attorney.

• The court further directed senior leadership from the U.S. Attorney’s 
Office to appear and explain why the entire office should not be held 
jointly responsible.

• Under Federal Rule of Civil Procedure 11, a law firm “must be held jointly 
responsible for violations committed by its attorneys absent exceptional 
circumstances.”

Takeaway: Courts are treating AI errors as Rule 11 violations, not accidents.
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C. Recent Examples
Shahid v. Esaam, A25A0196 (Ga. Ct. App. June 30, 2025)

• Trial court denied motion to reopen a divorce judgment using an order citing 
nonexistent cases.

• Appellee’s filings contained numerous fabricated or irrelevant citations, suggesting 
unverified AI use.

• The Court of Appeals found the order defective on its face, undermining 
meaningful appellate review.

• The judgment was vacated and remanded for a new hearing.

• The court imposed a $2,500 frivolous motion penalty against counsel.
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C. Recent Examples
In re CorMedix Inc. Securities Litigation

U.S. District Court for the District of New Jersey
No. 2:21-cv-14020 (D.N.J. July 2025)

• The District of New Jersey withdrew a previously issued opinion after 
defense counsel identified significant errors.
• The opinion included misstated case outcomes, non-existent quotations, 
and incorrect attributions.
• Three cases cited to support denying a motion to dismiss had actually 
dismissed similar claims.
• Multiple quotations did not appear in the cited decisions, and some 
statements were not contained in the complaint.
• The court withdrew the opinion, stating it had been “entered in error.”

Takeaway:  These errors can pollute precedent
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D. Confidentiality and Privilege Risks
Entering client information into AI tools may disclose data to third 
parties.

Relevant Rules:

RPC 1.6 – Confidentiality

RPC 1.1 – Competence

RPC 5.3 – Supervision of Non-Lawyer Assistants
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D. Privilege Risks from AI Use
United States v. Heppner, No. 25-cr-00503-JSR (S.D.N.Y. Feb. 17, 2026)

• Defendant used the consumer version of the AI platform Claude to 
draft materials analyzing his potential legal defenses.
• FBI seized 31 documents reflecting the defendant’s exchanges with 
the AI system.
• Defendant claimed the documents were protected by attorney-client 
privilege and work product.
• The government challenged the privilege claim.

Court’s Holding:
Communications with the AI system were not protected by attorney-
client privilege or the work product doctrine.
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D. Privilege Risks from AI Use
Warner v. Gilbarco, Inc., No. 2:24-cv-12333 (E.D. Michigan)
February 10, 2026

• Pro se employment plaintiff used ChatGPT.

• Defendant sought “all documents and information concerning her use 
of third-party AI tools”

• DENIED Pro se litigants are entitled to work product 

• AI are “tools, not persons, even if they may have administrators 
somewhere in the background.”

• Production “would nullify work-product protection in nearly every 
modern drafting environment.”
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D. Warner v. Heppner

• Third-Party Status
– Heppner: AI = third party → confiden�ality lost via pla�orm terms
– Warner: AI = tool → no waiver from mere so�ware use

• Waiver Rule
– Heppner: Uploading to AI with disclosure rights = waiver (privilege + work 
product)
– Warner: Waiver requires disclosure to an adversary → tool use ≠ waiver

• Discoverability
– Heppner: AI prompts/outputs discoverable by default (especially client-
generated)
– Warner: AI-assisted drafting = protected work product (mental 
impressions)

• Bottom Line
– Heppner: Risk turns on platform + attorney direction
– Warner: Protection turns on function + adversarial disclosure
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D. Consumer vs Enterprise AI
Key questions attorneys should evaluate:

• Are prompts stored?

• Are prompts used for model training?

• Does the vendor share data with third parties?

• What is the retention policy?

Enterprise systems may provide stronger confidentiality protections.
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E. AI Recording Tools
AI Tools for Recording, Transcribing, and Summarizing Communications

Common Legal Use Cases
• Client intake calls
• Strategy discussions
• Investigations
• Witness and fact development

Examples of Tools
• Built-In: Zoom AI Companion, Microsoft Teams
• Mobile / Device: Plaud; Apple / Google transcription
• Meeting Assistants: Otter.ai, Fireflies.ai, Fathom, Fellow, Avoma, Gong 
(enterprise)
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E. AI Recording Tools
AI Recording of Attorney–Client Conversations
NYC Bar Formal Opinion 2025-6 (December 22, 2025)

How do the RPC “impact audio and video calls between attorneys and 
their clients where either the attorney or the client may want to make 
use of an AI tool to record, transcribe and create a summary of the 
conversation.”

NY RPC 8.5 – “A lawyer admitted to practice in [NY] is subject to the 
disciplinary authority of this state, regardless of where the lawyer’s 
conduct occurs.”
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E. NY AI Recording Tools
An attorney recording and summarizing the call should:

(1) obtain client consent before recording the call;

(2) consider whether recording, transcribing and summarizing is 
tactically well advised;

(3) evaluate confidentiality and privilege; and

(4) check the work product for accuracy if there is a possibility the 
transcription or summary will be preserved and potentially relied upon.
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E. Client Consent
“No specific Rule speaks to a lawyer’s need to obtain prior client consent to record, 
transcribe or summarize communications.  Rather, lawyers’ general ethical prohibition 
against routinely recording conversations without consent [in a one party state] is 
rooted in the overarching duty of loyalty that lawyers owe to their clients and in Rule 
8.4’s proscription [against] fraud, deceit or misrepresentation.” 

NYC Bar Formal Opinion 2025-6 (December 22, 2025)

New York City Bar Ass’n Pro. Ethics Comm. Op. 2003-02, Undisclosed Taping of 
Conversations by Lawyers (opining that a lawyer may not, as a matter of routine 
practice, tape record conversations without disclosing that the conversation is being 
taped).

But See ABA Formal Opinion 01-0422, Electronic Recordings by Lawyers Without the 
Knowledge of All Participants (June 24, 2001) (We conclude that the mere act of secretly 
but lawfully recording a conversation inherently is not deceitful … The Committee is 
divided as to whether a lawyer may record a client-lawyer conversation without the 
knowledge of the client, but agrees that it is inadvisable to do so.)
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E. NY Requires Client Consent 
“Given the Rules and past Opinions, as well as societal norms about the 
attorney-client relationship, clients may well expect their calls with their 
lawyers not to be recorded.  

On the other hand, clients surely expect lawyers to take notes during 
telephone calls and to reduce those notes to a summary of the call. 
Indeed, some calls may be so critical that a lawyer could be failing to act 
competently or diligently… if the lawyer does not memorialize them. 

Given that summaries of calls are expected, should a summary created by 
an AI tool be treated any differently than a summary written by the 
lawyer?”
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E. NJ Client Consent 
NJ Supreme Court Preliminary AI Guidance: The RPCs “do not impose an affirmative 
obligations on lawyers to tell clients every time that they use AI.”

Lawyers may need to disclose AI use if: (1) a client asks; or (2) knowledge of AI use is 
necessary for the client to make an informed decision about representation.

New Jersey– One Party Consent State, N.J.S.A. § 2A:156A-4

“All Party” Consent States

• California
• Connecticut*
• Delaware
• Florida
• Illinois
• Maryland
• Massachusetts
• Michigan*
• Montana
• Nevada
• New Hampshire
• Pennsylvania
• Washington
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E. Best Practice
(1) Disclose AI Recording in Engagement Agreement

“A lawyer may satisfy the need to inform a client that their conversations 
are or may be recorded by advising the client, at the outset of the 
representation or any later time, that the lawyer may follow this practice.”

ABA Formal Opinion 01-0422, note 36

(2) Reiterate Notice When Appropriate.
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F. Confidentiality

• NJ RPC 1.6(a) - A lawyer shall not reveal information relating to 
representation of a client unless the client consents after consultation

•  ABA Model Rule 1.6(c) A lawyer shall make reasonable efforts to 
prevent the inadvertent or unauthorized disclosure of, or 
unauthorized access to, information relating to the representation of a 
client.

• Where is data stored? (location, vendor control)
• How long is data retained?
• Is data retrievable in discovery?
• Is data used for model training?
• Is there a right to delete data?
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G. Competence
(1) The duty of competence implies that attorneys should
independently review any recording, transcript, or summary of the
conversation – whether prepared by another individual (other
attorneys, firm employees, or clients), recorded through traditional
electronic means, or generated by AI tools – to ensure that it accurately
reflects the conversation.

(2) If the AI tools have generated a legal analysis or recommended
course of action as part of the summary, the attorneys should
independently confirm that the legal analysis and recommendations are
sound.

(3) Competence requires keeping abreast of emerging technologies
impacting the legal practice.
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H. AI Recording By Clients
Clients may independently record calls using AI tools.

Lawyers should:

• Advise clients of risks, including loss of confidentiality or privilege
• Ask clients not to record conversations without notice
• Consider retainer provisions governing AI recordings
• Decline to rely on unreviewed AI-generated summaries
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H. Risks and Benefits
RisksBenefits

Permanent Record Creation
Conversations become fixed, reviewable, and potentially 
discoverable

Accuracy of Record
Reduce risk of missed details or incomplete notes

Chilling Effect
Clients may be less candid if they know they are being 
recorded

Improved Client Communication
Attention focused on client communication

Confidentiality Risks
Data may be stored, processed, or accessed by third-party 
vendors

Efficiency and Time Savings
Automated transcription and summaries reduce 
administrative burden and free attorney time

Privilege Concerns
Use of third-party platforms may create arguments of 
waiver

Consistency Across Matters
Standardized summaries improve organization and 
continuity across cases

Accuracy and Reliance Risk
AI summaries may omit nuance or misstate advice if not 
reviewed

Client Service and Transparency
Clear record of advice and discussions can improve client 
understanding and trust
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Employer Considerations in Implementing and Deploying  AI 
Products Responsibly:

Hallucinations
Bias Audits
Privacy Protection
Deepfakes; Synthetic Identities
Cybersecurity
Use Agreements and continuing training
Vendor Agreements 
Insurance Coverage
Local, state, and/or federal laws, legislation, guidance
Discovery issues
Caselaw
Governance Teams consisting of legal, IT, HR, privacy and 

compliance

VI. Risk Mitigation Strategies
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VI. Risk Mitigation Strategies
Best practices for attorneys using AI:

• Do I have a use agreement and have I provided continuing training and updates on the agreement?

•Did I verify every citation?

•Did I input client data?

•Do I understand vendor terms?

•Would I be comfortable producing this in discovery?

• Do I need to revise Retainer Agreement?

• What is my client’s position on AI use?

• Is client’s data secure from cyberattacks?

•Do I have appropriate insurance coverage?
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VII. Conclusion

Panelists’ Parting Thoughts

52



53

Thanks For Attending
Any Questions?
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Guidance on Algorithmic Discrimination and the  
New Jersey Law Against Discrimination 

 
January 2025  

 
The New Jersey Office of the Attorney General and the Division on Civil Rights (DCR) issue this 
guidance to clarify how the New Jersey Law Against Discrimination (LAD) applies to algorithmic 
discrimination resulting from the use of new and emerging data-driven technologies, such as 
artificial intelligence (AI), by employers, housing providers, places of public accommodation, and 
other entities covered by the LAD.1  
 
In recent years, businesses and governments across the country have started using automated tools 
to make decisions that affect key aspects of our lives—who is hired or receives a promotion, who 
is selected for an apartment rental or obtains a mortgage to purchase a house, or who receives 
certain medical treatments or obtains insurance coverage for that treatment. These automated 
decision-making tools are reshaping modern society. These tools carry potential benefits for 
regulated entities and the public. But they also carry risks. If these tools are not designed and 
deployed responsibly, they can result in algorithmic discrimination. Algorithmic discrimination is 
discrimination that results from the use of automated decision-making tools.  
 
While the technology powering automated decision-making tools may be new, the LAD applies 
to algorithmic discrimination in the same way it has long applied to other discriminatory conduct. 
As further discussed below, in New Jersey the LAD prohibits algorithmic discrimination in 
employment, housing, places of public accommodation, credit, and contracting on the basis of 
actual or perceived race, religion, color, national origin, sexual orientation, pregnancy, 
breastfeeding, sex, gender identity, gender expression, disability, and other protected 
characteristics. A covered entity—that is, an entity subject to the LAD’s requirements—that 

 
1 The purpose of this guidance document is to clarify and explain DCR’s understanding of existing legal requirements 
in order to facilitate compliance with the LAD. This guidance document does not impose any new or additional 
requirements that are not included in the LAD, does not establish any rights or obligations for any person, and will 
not be enforced by DCR as a substitute for enforcement of the LAD. This document does not provide legal advice and 
should not be treated as providing legal advice. Employees, employers, tenants, housing providers, places of public 
accommodation, and others with questions about the LAD are encouraged to speak with a qualified attorney to address 
their specific questions. Moreover, the examples discussed in this guidance are provided only for informational 
purposes to illustrate legal theories and concepts. Because claims of discrimination under the LAD require a fact-
intensive inquiry based on the specific facts at issue, this guidance document does not purport to pre-judge the 
lawfulness of any particular factual scenario or any particular application of the automated decision-making tools 
discussed herein. The Law Against Discrimination, N.J.S.A. § 10:5-1 et seq., is available on the Division on Civil 
Rights’ (DCR) website at https://www.njoag.gov/wp-content/uploads/2021/02/NJ-Law-Against-Discrimination.pdf. 

https://www.njoag.gov/wp-content/uploads/2021/02/NJ-Law-Against-Discrimination.pdf
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engages in algorithmic discrimination may be held liable for violating the LAD, even if the covered 
entity uses a tool it did not develop.  
 
In light of the extensive use of automated decision-making tools in modern society, it is critical 
that all New Jerseyans understand what these tools are, how they are being used, and the risks and 
benefits associated with their use. To that end, this guidance provides an overview of automated 
decision-making tools, explores the risk of algorithmic discrimination posed by the use of these 
tools and their potential benefits, and outlines the LAD’s protections against algorithmic 
discrimination. 
 
I. AUTOMATED DECISION-MAKING TOOLS AND ALGORITHMIC 

DISCRIMINATION 
 

A. Automated Decision-Making Tools 
 
The term “automated decision-making tool” refers to any technological tool, including but not 
limited to, a software tool, system, or process that is used to automate all or part of the human 
decision-making process. Automated decision-making tools may incorporate technologies at 
various levels of advancement and sophistication, such as generative AI, machine-learning models, 
traditional statistical tools, and decision trees.2   
 
Automated decision-making tools are now used across a wide range 
of contexts. They are regularly used to help determine who sees a 
job advertisement, whether a human reviewer reads an applicant’s 
resume, whether an applicant is hired, whether an employee receives 
positive reviews or is promoted, and whether an employee is 
demoted or fired.3 Automated decision-making tools can determine 
whether someone is approved to rent an apartment or buy a home, 
what the terms of their mortgage are, the location of the homes they 

 
2 Not all automated decision-making tools are used in a way that causes algorithmic discrimination. The use of 
automated decision-making tools implicates the LAD only when that use results in unlawful discrimination. While 
different types of tools may pose different risks of algorithmic discrimination, a covered entity is liable for any 
unlawful discrimination that results from its use of any tool.   
3 See generally U.S. Equal Emp. Opportunity Comm’n, “Select Issues: Assessing Adverse Impact in Software, 
Algorithms, and Artificial Intelligence Used in Employment Selection Procedures Under Title VII of the Civil Rights 
Act of 1964” (“EEOC Title VII Guidance”) (May 18, 2023), https://www.eeoc.gov/laws/guidance/select-issues-
assessing-adverse-impact-software-algorithms-and-artificial#_edn7. 

A recent survey by Rutgers 
University revealed that New 
Jersey employers are increasingly 
using AI-enabled tools in hiring. Of 
employers surveyed, 63% use one 
or more tools to recruit job 
applicants and/or make hiring 
decisions. Nonetheless, 47% of 
surveyed employers agreed that 
using AI-enabled tools in hiring 
might lead to unfair outcomes.  

Liu, et al., Shaping the Future of 
Recruitment: A Survey on AI-enabled 
Hiring Tools, 4 & 12 (2024).  

https://www.eeoc.gov/laws/guidance/select-issues-assessing-adverse-impact-software-algorithms-and-artificial#_edn7
https://www.eeoc.gov/laws/guidance/select-issues-assessing-adverse-impact-software-algorithms-and-artificial#_edn7
https://smlr.rutgers.edu/sites/default/files/Documents/Faculty-Staff-Docs/Shaping_the_Future_of_Recruitment_Report_Rutgers.pdf
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are shown, and whether they can tour specific homes.4 Schools use automated decision-making 
tools to monitor students’ computer use, filter and block content available to students, aid in 
disciplinary decisions, predict students’ likelihood of encountering the criminal justice system, and 
predict students’ likelihood of graduation.5 In health care, automated decision-making tools help 
providers make diagnoses, decide the type of care a patient receives, allocate resources between 
patients, determine patients’ health risks, and decide which medications to prescribe.6 Law 
enforcement agencies may use automated decision-making tools to identify suspects, read license 
plates, detect gunshots, and select areas to patrol,7 and courts may use automated decision-making 
tools to predict whether someone is likely to commit another crime, set bail, or decide if someone 
is eligible for pretrial release.8  
 
Many automated decision-making tools accomplish their aims by using algorithms, or sets of 
instructions that can be followed, typically by a computer, to achieve a desired outcome. These 
algorithms analyze data, uncover correlations within that data, and make predictions, 
recommendations, or generate new data based on those correlations.9 In so doing, however, 
automated decision-making tools can create classes of individuals who will be either advantaged 
or disadvantaged in ways that may exclude or burden them based on their protected 

 
4 See generally U.S. Dept. of Housing and Urban Dev., “Guidance on Application of the Fair Housing Act to the 
Screening of Applicants for Rental Housing” (“HUD ADM Housing Rental Screening Guidance”), at 1–4 (Apr. 29, 
2024),  
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Ho
using.pdf; U.S. Dept. of Housing and Urban Dev., “Guidance on Application of the Fair Housing Act to the 
Advertising of Housing, Credit, and Other Real Estate-Related Transactions through Digital Platforms” (“HUD ADM 
Advertising Guidance”), at 4–10 (Apr. 29, 2024), 
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.p
df. 
5 See generally Ctr. for Democracy and Tech., Off Task: EdTech Threats to Student Privacy and Equity in the Age of 
AI (Sept. 2023), https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf;’ U.S. Dept. of Ed. 
Office for Civil Rights, “Avoiding the Discriminatory Use of Artificial Intelligence” (Nov. 2024), 
https://www.ed.gov/media/document/avoiding-discriminatory-use-of-ai. 
6 See e.g., Crystal Grant, “Algorithms Are Making Decisions About Health Care, Which May Only Worsen Medical 
Racism,” Am. Civil Liberties Union, (Oct. 2, 2022), https://www.aclu.org/news/privacy-technology/algorithms-in-
health-care-may-worsen-medical-racism; Darshali A. Vyas, et al., Hidden in Plain Sight—Reconsidering the Use of 
Race Correlation in Clinical Algorithms, 9 N. ENGL. J. MED.  874–882 (Aug. 27, 2020). 
7 See e.g., Cong. Research Serv., “Law Enforcement Use of Artificial Intelligence and Directives in the 2023 Executive 
Order” (Dec. 15, 2023), https://crsreports.congress.gov/product/pdf/IN/IN12289. 
8 See e.g., Alexandra Chouldechova & Kristian Lum, The Present and Future of AI in Pre-Trial Risk Assessment 
Instruments (June 2020), https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-
Brief-June-2020-R2.pdf. 
9 This generally refers to machine-learning models, which can in some cases constitute automated decision-making 
tools. See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn About Machine 
Learning, 51 U.C. DAVIS L. REV. 653, 671 (2017). Some machine-learning models are developed with the primary 
goal of assessing existing data. In comparison, “[g]enerative AI can be thought of as a machine-learning model that is 
trained to create new data, rather than making a prediction about a specific dataset.” Adam Zewe, “Explained: 
Generative AI,” MIT News, (Nov. 9, 2023), https://news.mit.edu/2023/explained-generative-ai-1109. 

https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Housing.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Housing.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.pdf
https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf
https://www.ed.gov/media/document/avoiding-discriminatory-use-of-ai
https://www.aclu.org/news/privacy-technology/algorithms-in-health-care-may-worsen-medical-racism
https://www.aclu.org/news/privacy-technology/algorithms-in-health-care-may-worsen-medical-racism
https://crsreports.congress.gov/product/pdf/IN/IN12289
https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-Brief-June-2020-R2.pdf
https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-Brief-June-2020-R2.pdf
https://news.mit.edu/2023/explained-generative-ai-1109
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characteristics.10 Because automated decision-making tools use algorithms, discrimination 
stemming from the use of these tools is commonly referred to as “algorithmic discrimination.” 
 
Some recent examples illustrate how automated decision-making tools can find and leverage 
correlations in the datasets they analyze in ways that may contribute to or amplify discriminatory 
outcomes:11  
 

• A 2019 study found that the use of an automated decision-making tool by hospitals to make 
recommendations about how to distribute care among patients resulted in discrimination 
based on race by underestimating the health risks of Black patients and, accordingly, under-
recommending care for them.12 According to the study, the tool was designed to predict a 
patient’s medical care needs by assigning each patient a health risk score; patients who 
scored above specified percentiles were automatically enrolled in or referred for 
consideration of hospital programs that provided access to more intensive resources to 
manage complex medical problems. However, the algorithm powering the automated 
decision-making tool was trained on medical claim insurance data (which did not explicitly 
include information on race) specifically to calculate a patient’s expected total medical 
expenditures for the next year, which were used by the algorithm as the proxy for health 
risk. That design choice was flawed because the model failed to account for historical 
disparities in access to healthcare for Black patients, which resulted in Black patients with 
high levels of medical need spending less than their white counterparts. As a result, the 
automated decision-making tool underestimated the health risks of Black patients and, 
accordingly, under-recommended care for them, thus amplifying racial bias in access to 
health care. Notably, after the study was published, the researchers worked with the 
developer of the tool to address this issue and rectify some of the biased outcomes 
stemming from the tool.13  
 

• A 2024 study found that the use of an automated decision-making tool by employers to 
screen resumes and make hiring decisions resulted in discrimination based on race and 
gender.14 According to the study, the tool discovered correlations between protected 
classes and specific job types. In making its predictions, the tool assumed applicants’ race 
and gender based on their names and reproduced those correlations, inadvertently ranking 
equally-qualified applicants unequally for particular jobs based on their names. For 
example, the study found that the tool ranked Hispanic women more favorably for a 

 
10 See U.S. Consumer Fin. Protection Bureau, et al., “Joint Statement on Enforcement of Civil Rights, Fair 
Competition, Consumer Protection, and Equal Opportunity Laws in Automated Systems” (hereinafter “2024 Joint 
Statement”) (Apr. 4, 2024) https://www.justice.gov/crt/media/1346821/dl?inline.   
11 As indicated above, the examples discussed in this guidance document are provided only for informational purposes 
and are not examples of per se violations of the LAD. See supra note 1.   
12 Ziad Obermeyer, et al., Dissecting racial bias in an algorithm used to manage the health of populations, 366 
SCIENCE 447 (2019). 
13 Starre Vartan, “Racial Bias Found in Major Health Care Risk Algorithm” (Oct. 24, 2019), 
https://www.scientificamerican.com/article/racial-bias-found-in-a-major-health-care-risk-algorithm/ (quoting Ziad 
Obermeyer’s statement that the point of the paper was “to point out where the problem lies and how to fix it”) 
(emphasis added).  
14 Leon Yin, et al., “OpenAI’s GPT is a Recruiter’s Dream Tool. Tests Show There’s Racial Bias,” Bloomberg (Mar. 
7, 2024).  

https://www.justice.gov/crt/media/1346821/dl?inline
https://www.scientificamerican.com/article/racial-bias-found-in-a-major-health-care-risk-algorithm/
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position as a human resources specialist than white men and ranked Asian women as the 
top candidates for a financial analyst role more than twice as often as Black men based on 
their names. 

 
Not all automated decision-making tools are used in a way that results in algorithmic 
discrimination. Indeed, some automated decision-making tools offer the promise of reducing bias 
and discrimination.15 For example, in the housing context, researchers at Stanford University have 
developed an automated decision-making tool that can identify property records with racially 
restrictive language faster and more accurately than human searchers, enabling the removal of 
these racially restrictive covenants.16 In the credit context, in a joint letter to the U.S. Consumer 
Financial Protection Bureau, a group of nonprofit consumer advocates and for-profit fintech 
companies recently explained that automated decision-making tools can be used to assess non-
traditional credit factors to improve approval odds for consumers with low traditional credit scores, 
increasing access to credit for marginalized communities and reducing discriminatory lending 
outcomes.17 And researchers at the University of Bath found that an automated decision-making 
tool used to optimize salesforce commissions on automobile loan decisions could be modified to 
prevent gender-based discrimination while still increasing overall profits.18 

 

Ultimately, depending on how they are developed and deployed, automated decision-making tools 
can either contribute to or reduce the likelihood of discriminatory outcomes. If covered entities 
fail to account for or remedy bias in automated decision-making tools, the tools may contribute to 
discriminatory outcomes. But if covered entities incorporate fairness considerations in their use of 
automated decision-making tools, the tools may reduce discriminatory outcomes.19 It is, therefore, 
critical that covered entities understand the potential risks and benefits of their use of automated 
decision-making tools. 
 

 
15 Mike Field, Algorithms for a Fairer World, Johns Hopkins Whiting Sch. of Eng’g Mag. (Spring 2024), 
https://engineering.jhu.edu/magazine/2024/06/algorithms-for-a-fairer-world/; see also New Jersey Artificial 
Intelligence Task Force, 2024 Report to the Governor, (Nov. 2024), https://innovation.nj.gov/news/NJ-AI-Task-
Force-Report.pdf. 
16 Kaustuv Basu, “AI Seeks Out Racist Language in Property Deeds for Termination,” Bloomberg Law, (Oct. 17, 
2024), https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-
termination. 
17 Nat’l Cmty Reinvestment Coal., et al., “Opportunities for the CFPB and FHFA to Reduce Discrimination in 
Financial Services, As Encouraged in the White House Executive Order on Artificial Intelligence,” (Sept. 25, 2024), 
https://ncrc.org/wp-content/uploads/2024/09/NCRC-Innovation-Council-Joint-Letter-on-Fair-Lending-and-the-
Executive-Order-on-AI-v2.pdf. 
18 Christopher Amaral, et al., Optimizing Pricing Delegation to External Sales Forces via Commissions: An Empirical 
Investigation, 33 (9) POMS 1839–1854 (Sept. 2024). 
19 See generally White House, “Appendix: Examples of Automated Systems, White House Blueprint for an AI Bill of 
Rights: Making Automated Systems Work for the American People,” at 52–53 (Oct. 2022), 
https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-AI-Bill-of-Rights.pdf. 

https://engineering.jhu.edu/magazine/2024/06/algorithms-for-a-fairer-world/
https://innovation.nj.gov/news/NJ-AI-Task-Force-Report.pdf
https://innovation.nj.gov/news/NJ-AI-Task-Force-Report.pdf
https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-termination
https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-termination
https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-AI-Bill-of-Rights.pdf
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B. How Automated Decision-Making 
Tools Can Contribute to Discriminatory Outcomes  
 
Because the work performed by an automated decision-
making tool can be invisible and not well understood, it 
can be difficult to detect if or how the tool contributes to 
discriminatory outcomes. Nonetheless, there are some 
common reasons why using automated decision-making 
tools may result in discriminatory outcomes. Most often, 
these discriminatory outcomes stem from the way these 
tools are designed, trained, or deployed.20 
 
Design: The choices a developer makes in designing an 
automated decision-making tool can skew the tool, either 
purposefully or inadvertently. These choices include how 
the developer translates a real-world problem into something—often numerical—that can be 
analyzed by an automated decision-making tool.21 Decisions regarding the output the tool 
provides, the model or algorithms the tool uses, and what inputs the tool assesses can introduce 
bias into the automated decision-making tool.22  
 

• Automated decision-making tools used by the U.S. Internal Revenue Service (IRS) to 
select individuals to audit for underreporting their tax liability provide an example of how 
design choices can inadvertently contribute to a tool’s discriminatory impact.23 The IRS 
first used a tool designed to predict the likelihood that someone misreported their tax 
liability. That tool disproportionately recommended lower-income and Black people for an 
audit. When the tool was redesigned to instead predict the amount of taxes underreported, 
the tool recommended more higher-income and more non-Black individuals for auditing. 
Changing the design of the automated decision-making tool—in other words, what the tool 
should predict and how it makes that prediction—changed the tool’s assessment and 

 
20 See Lehr & Ohm, supra note 9 at 701–05; see also 2024 Joint Statement; Harini Suresh & John Guttag, A Framework 
for Understanding Sources of Harm throughout the Machine Learning Life Cycle, 21 EAAMO 1, 4–6 (Oct. 5–9, 2021) 
(describing seven sources of harm that can arise as an automated decision-making tool is designed, trained, and 
deployed, including historical bias, representation bias, measurement bias, aggregation bias, learning bias, evaluation 
bias, and deployment bias). 
21 See Lehr & Ohm, supra note 9 at 668 (“An analyst must translate an abstract, often ill-defined goal into a highly 
specified outcome variable to be predicted by the algorithm.”); see also Emily Black, et al., Less Discriminatory 
Algorithms, 113 GEO. L. J. 53, 104 (2024); Nat’l Inst. of Standards and Tech., “Towards a Standard for Identifying 
and Managing Bias in Artificial Intelligence,” at 12 (Mar. 2022) 
https://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.1270.pdf (“Representing [] complex human 
phenomena with mathematical models comes at the cost of disentangling the context necessary for understanding 
individual and societal impact and contributes to a fallacy of objectivity.”).  
22 See See Lehr & Ohm, supra note 9 at 673–77; see also Suresh & Guttag, supra note 20 at 2–3 (described as “learning 
bias”). 
23 See Black, et al., supra note 21 (citing Emily Black et al., Algorithmic Fairness and Vertical Equity: Income 
Fairness with IRS Tax Audit Models, 2022 ACM Conference on Fairness, Accountability, and Transparency, at 1479–
1503 (2022) and Hadi Elzayn, et al., Measuring and Mitigating Racial Disparities in Tax Audits, Stanford Inst. for 
Policy Research Working Paper (2023)). 

A recent survey by the Center for 
Democracy and Technology 
revealed that “[a]pproximately one-
third of teachers agree that content 
associated with or about LGBTQ+ 
students and students of color is 
more likely to be filtered or 
blocked” by their school than other 
content.  

Ctr. for Democracy and Tech., Off Task: 
EdTech Threats to Student Privacy and 
Equity in the Age of AI, 21 (2023).  

https://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.1270.pdf
https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf
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recommendation for each individual and reduced the discriminatory impact of the 
automated decision-making tool.  
 

• A U.S. Equal Employment Opportunity Commission (EEOC) enforcement action against 
a tutoring company, iTutorGroup, provides an example of how an automated decision-
making tool can be purposely designed to discriminate.24 In its complaint, the EEOC 
alleged that iTutorGroup used an automated decision-making tool to aid in hiring tutors. 
According to the EEOC, the tool was programmed to automatically reject women 
applicants aged 55 or older and men applicants aged 60 or older. The EEOC argued that 
the automated decision-making tool therefore had been purposely designed to discriminate 
against applicants based on their age.25 In settling the case, iTutorGroup agreed not to ask 
for age-related information, such as birth date, from future applicants.  

 
Training: An automated decision-making tool must be “trained” before it is ready for use in the 
real world. Training occurs by exposing the tool to training data from which the tool learns 
correlations or rules.26 A developer can either create a new dataset to train an automated decision-
making tool or can refine and reformat a pre-existing dataset. The training data may reflect the 
developer’s own biases, or it may reflect institutional and systemic inequities. The tool can become 
biased if the training data is skewed or unrepresentative, lacks diversity, reflects historical bias, is 
disconnected from the context the tool will be deployed in, is artificially generated by another 
automated decision-making tool, or contains errors.27  
 

• A U.S. Federal Trade Commission (FTC) enforcement action against Rite Aid provides an 
example of how the data used in developing an automated decision-making tool can 
potentially contribute to biased outcomes.28 In its complaint, the FTC challenged Rite 
Aid’s practice of using facial recognition technology to identify customers who were likely 
to engage in shoplifting or other criminal behavior. According to the FTC, Rite Aid’s 
automated decision-making tool generated a disproportionate number of false positives, or 
falsely identified someone as likely to commit a crime, for Black, Latinx/e, Asian, and 
women consumers. The FTC alleged that Rite Aid failed to consider that facial recognition 
technologies are often less accurate when used on images of Black or Asian people 

 
24 See U.S. Equal Emp. Opportunity Comm’n Press Release, “iTutorGroup to Pay $365,000 to Settle EEOC 
Discriminatory Hiring Suit” (Sept. 11, 2023), https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-
discriminatory-hiring-suit.  
25 Because the tool was programmed to automatically reject women applicants aged 55-59 but not men within that age 
range, the EEOC’s allegations suggest that iTutorGroup also may have discriminated based on gender. 
26Different types of automated decision-making tools require different amounts and types of training data. For 
example, unlike traditional machine-learning models which can be trained on smaller datasets that are structured—or 
labelled and categorized, for example in an excel spreadsheet—generative AI is trained on massive unstructured 
datasets—for example, large volumes of text. Mani Pande, “Understanding the Difference Between GenAI & 
Traditional AI/ML Models,” Medium, (June 30, 2024), https://medium.com/manipande/understanding-the-
difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23; see also Cole Stryker & Mark Scapicchio, “What 
is generative AI?” IBM, (March 22, 2024), https://www.ibm.com/topics/generative-ai.  
27 See Black, et al., supra note 21 at 105–06.  
28 See FTC v. Rite Aid Corp., et al., No. 23-05023, Complaint (E.D. PA. Dec. 19, 2023); Fed. Trade Comm’n Press 
Release, “Rite Aid Banned from Using AI Facial Recognition After FTC Says Retailer Deployed Technology Without 
Reasonable Safeguards” (Dec. 19, 2023), https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-
banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without. 

https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-discriminatory-hiring-suit
https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-discriminatory-hiring-suit
https://medium.com/manipande/understanding-the-difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23
https://medium.com/manipande/understanding-the-difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23
https://www.ibm.com/topics/generative-ai
https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without
https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without
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compared to white people and on images of women compared to men.29 The FTC also 
alleged that Rite Aid used low-quality images in creating a database for its automated 
decision-making tool to use, which contributed to the tool’s high false-positive rate. The 
FTC ultimately barred Rite Aid from continuing to use its facial recognition automated 
decision-making tool. 

 
Deployment: Once an automated decision-making tool is deployed, algorithmic discrimination 
can occur for a number of reasons. The tool can be used in a purposely discriminatory manner—
for example, if the tool is used to assess members of one protected class but not another. If a tool 
is used to make decisions that it was not designed to assess, its deployment may amplify any bias 
in the tool and systemic inequities that exist outside of the tool.30 In some instances, deployment 
may reveal biases in the tool that were not apparent during testing.31 And deployment can lead to 
a feedback loop, where a biased tool contributes to discriminatory decisions that are then 
introduced back to the tool for continuous training. Each iteration of this loop exacerbates the 
tool’s bias.   

• Research on a now-discontinued predictive policing algorithm, PredPol, provides an 
example of how historical biases in training data can be amplified in a feedback loop upon 
deployment of an automated decision-making tool.32 PredPol was designed to help law 
enforcement agencies map “hotspots” of criminal activity to inform how they deployed 
police. However, the tool ultimately flagged for targeted policing locations that were 
already over-represented in police data, inadvertently reinforcing racial biases in historical 
policing practices. The researchers ran PredPol on a simulation of drug crimes that assumed 
the police would observe more crimes in these target neighborhoods compared to non-
target neighborhoods because they had been sent there by the algorithm and would seek 
opportunities to make arrests during their patrols in the target neighborhoods. The 
researchers further assumed that these additional crimes, no matter how minor the offense, 
would be fed back into the algorithm for training. In the simulation, because of the increase 
in observed crimes in the target neighborhoods, PredPol predicted that even more crimes 
would be committed in those neighborhoods, leading to further targeted policing by law 
enforcement agencies. This created a feedback loop, where the targeted neighborhoods 
became increasingly likely to be flagged for additional policing. Following reports that 

 
29 See Nat’l Inst. of Standards and Tech, Face Recognition Vendor Test Part 3: Demographic Effects, at 71 (Dec. 
2019), https://nvlpubs.nist.gov/nistpubs/ir/2019/NIST.IR.8280.pdf (explaining that facial recognition tools developed 
in China were more accurate when used on Chinese faces, suggesting that the accuracy of facial recognition 
technologies on different races is dependent, at least in part, on the diversity reflected in the training data); Joy 
Buolamwini & Timnit Gebru, Gender Shades: Intersectional Accuracy Disparities in Commercial Gender 
Classification, 81 Proceedings of Machine Learning Research, 1–15 (2018) (explaining that facial recognition tools 
trained on biased data have resulted in algorithmic discrimination). 
30 See Suresh & Guttag, supra note 20 at 6 (describing “deployment bias” as “a mismatch between the problem a 
model is intended to solve and the way in which it is actually used”).  
31 See Nat’l Telecomm. Info. Admin., Artificial Intelligence Accountability Policy Report, at 18–19 (Mar. 2024) 
https://www.ntia.gov/sites/default/files/publications/ntia-ai-report-final.pdf (explaining that “[n]ot all risks can be 
identified pre-deployment, and downstream developers/deployers may fine tune [automated decision-making tools] 
either to ameliorate or exacerbate dangers present in artifacts from upstream developers”).  
32 Kristian Lum & William Isaac, To Predict and Serve?, 13 SIGNIFICANCE 1, 14–19 (2016). 

https://nvlpubs.nist.gov/nistpubs/ir/2019/NIST.IR.8280.pdf
https://www.ntia.gov/sites/default/files/publications/ntia-ai-report-final.pdf
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PredPol was contributing to discriminatory policing practices, law enforcement agencies 
across the nation stopped using the tool.33 

 
Ultimately, bias can be introduced into automated decision-making tools if systemic racism, 
sexism, or other inequalities are not accounted for when designing, training, and deploying the 
tools. And this, in turn, can reinforce and exacerbate existing disparities, risking significant harm 
to marginalized populations. All of this underscores the importance of civil rights protections to 
prevent and address algorithmic discrimination.  
 
II. THE LAD PROHIBITS ALGORITHMIC DISCRIMINATION 
 
The LAD applies to discrimination stemming from the use of automated decision-making tools in 
the same way it has long applied to other forms of discriminatory conduct.  
 
The LAD prohibits all forms of discrimination, irrespective of whether discriminatory conduct is 
facilitated by automated decision-making tools or driven by purely human practices. Indeed, 
consistent with its broad remedial purpose of eliminating discrimination in New Jersey,34 the LAD 
draws no distinctions based on the mechanism of discrimination. Thus, a covered entity—that is, 
an employer, housing provider, place of public accommodation, credit provider, contractor, or any 
other party subject to the LAD’s requirements—is not immunized from liability for violating the 
LAD merely because its discriminatory policy or practice involves using or relying on an 
automated decision-making tool. A covered entity can violate the LAD even if it has no intent to 
discriminate, and even if a third-party was responsible for developing the automated decision-
making tool.35 In short, claims of algorithmic discrimination are assessed consistent with other 
claims of discrimination under the LAD.  
 
The LAD prohibits algorithmic discrimination on the basis of actual or perceived race, religion, 
color, national origin, sexual orientation, pregnancy,36 breastfeeding, sex, gender identity, gender 
expression, disability, and other protected characteristics.37 When employers, housing providers, 
places of public accommodation, or other covered entities use automated decision-making tools, 
they may violate the LAD if those tools result in disparate treatment based on a protected 
characteristic or if those tools have a disparate impact based on a protected characteristic. The 

 
33 For example, while law enforcement in Plainfield, New Jersey obtained PredPol beginning in 2018, Plainfield police 
stated that they never used PredPol’s predictions to direct patrols and discontinued its use of the tool once concerns 
about bias were identified. See Aaron Sankin & Surya Mattu, Predictive Policing Software Terrible at Predicting 
Crimes, The Markup (Oct. 2, 2023) https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-
terrible-at-predicting-crimes.  
34 Nini v. Mercer Cty. Cmty. Coll., 202 N.J. 98, 115 (2010).   
35 See Lehman v. Toys ‘R’ Us, Inc., 132 N.J. 587, 604-05 (N.J. 1993) (“The LAD is not a fault- or intent-based statute. 
. . . The purpose of the LAD is to eradicate discrimination, whether intentional or unintentional. Although unintentional 
discrimination is perhaps less morally blameworthy than intentional discrimination, it is not necessarily less harmful 
in its effects, and it is at the effects of discrimination that the LAD is aimed.”). 
36 Consistent with the LAD, the term “pregnancy” in this document should be read broadly to include pregnancy-
related conditions such as childbirth, and “breastfeeding” should be read broadly to include manually expressing milk; 
pumping milk; breastfeeding, chestfeeding, bodyfeeding, or otherwise feeding milk directly from an individual’s body 
to a child, as well as related conditions. N.J.S.A. § 10:5-12(s).  
37 N.J.S.A. § 10:5-12. 

https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-terrible-at-predicting-crimes
https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-terrible-at-predicting-crimes
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LAD also prohibits algorithmic discrimination when it precludes or impedes the provision of 
reasonable accommodations, or of modifications to policies, procedures, or physical structures to 
ensure accessibility for people based on their disability, religion, pregnancy, or breastfeeding 
status.38   
 
Disparate Treatment Discrimination 
 
Disparate treatment discrimination involves conduct by a covered entity that treats a person 
differently because of their membership in an LAD-protected class.39 Disparate treatment 
discrimination occurs if a policy or practice is intentionally discriminatory, or if a policy or practice 
is discriminatory on its face, even if a covered entity does not intend to discriminate.     
 
With respect to automated decision-making tools, a covered entity engages in disparate treatment 
discrimination when it designs or uses automated decision-making tools to treat members of a 
protected class differently. For example, housing providers engage in disparate treatment 
discrimination based on source of lawful income, an LAD-protected characteristic, if they use 
automated decision-making tools designed to exclude prospective tenants who use housing 
vouchers.  
 
Disparate treatment discrimination may also occur if covered entities selectively use automated 
decision-making tools to assess members of a protected class—for example, if a housing provider 
uses a tenant screening algorithm only to evaluate Black prospective tenants but not prospective 
tenants of other races. Further, the use of an automated decision-making tool may result in 
disparate treatment discrimination even if the tool does not directly consider a protected 
characteristic but makes recommendations based on a close proxy for a protected characteristic. 
For example, a housing provider that uses a housing screening tool designed to select applicants 
who provide individual taxpayer identification numbers instead of Social Security numbers—for 
instance, because the housing provider wishes to rent only to immigrants based on their belief that 
immigrants will be less likely to challenge deficiencies in a property—discriminates based on 
national origin. Even if the tool does not explicitly consider national origin, an individual taxpayer 
identification number, which is only available to certain immigrants, is so closely associated with 
national origin that using it to screen applicants would in effect screen applicants based on national 
origin.   
 
Disparate Impact Discrimination  
 
Even if automated decision-making tools do not expressly assess people differently based on a 
protected characteristic, the use of these tools may violate the LAD if the use has a 
disproportionately negative effect on members of an LAD-protected class. This form of 
discrimination is known as disparate impact discrimination.  
 

 
38 For more information on reasonable accommodations for pregnancy, breastfeeding, and related conditions, see 
DCR’s Guidance on Workplace Accommodations for Pregnant, Postpartum, Breastfeeding, and Lactating Employees 
(Dec. 2024), DCR-Guidance-on-Pregnancy-Related-Workplace-Accommodations.pdf.  
39 N.J.S.A. § 10:5-12(a), (f), & (g); Gerety v. Atl. City Hilton Casino Resort, 184 N.J. 391, 398–99 (2005) (citing 
Pepper v. Princeton Univ. Bd. of Trustees, 77 N.J. 55, 81–82 (1978)). 

https://www.njoag.gov/wp-content/uploads/2024/12/DCR-Guidance-on-Pregnancy-Related-Workplace-Accommodations.pdf
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Disparate impact discrimination occurs when policies or practices disproportionately affect 
members of an LAD-protected class in an unlawful manner.40 Specifically, policies and practices 
that result in a disparate impact are prohibited under the LAD unless they are necessary to achieve 
a substantial, legitimate, nondiscriminatory interest and there is no less discriminatory alternative 
that would achieve the same interest.41 This is true even if policies and practices are not 
discriminatory on their face—in other words, even if they are facially neutral—and are not 
motivated by discriminatory intent.42  
 
Algorithmic discrimination constitutes disparate impact discrimination when an automated 
decision-making tool makes recommendations or contributes to decisions that disproportionately 
harm members of an LAD-protected class unless use of the tool serves a substantial, legitimate, 
nondiscriminatory interest. Even then, the use of the tool is prohibited if there is a less 
discriminatory alternative. In evaluating whether there are less discriminatory alternatives, 
whether the covered entity tested its automated decision-making tool for bias or evaluated 
alternatives may be considered as relevant evidence.43 
 
Disparate impact discrimination may arise, for example, if a company uses an automated decision-
making tool to assess contract bids that disproportionately screens out bids from women-owned 
businesses. Likewise, disparate impact discrimination may occur if a store uses facial recognition 
technology to ban former shoplifters that disproportionately generates false positives for patrons 
who wear religious headwear compared to other patrons.  
 
Reasonable Accommodations 
 
Algorithmic discrimination may also violate the LAD if the use of automated decision-making 
tools precludes or impedes the provision of reasonable accommodations. This includes, but is not 
limited to, failing to make reasonable accommodations for a person’s disability,44 religion,45 
pregnancy,46 or breastfeeding. The LAD requires a covered entity to make reasonable 
accommodations based on a person’s membership in a protected class if the entity knew or should 
have known about the need for an accommodation and the accommodation will not cause the entity 
an undue hardship.47  
 

 
40 56 N.J.R. 969(a); Gerety, 184 N.J. at 398–399 (employment context); In re Adoption of 2004 Low Income Hous. 
Tax Credit, 369 N.J. Super. 2 (App. Div. 2004) (housing context). 
41 56 N.J.R 969(a).  
42 Nevertheless, a covered entity may also engage in disparate impact discrimination if it creates policies and practices 
that are intended to have a disproportionately discriminatory effect on members of a protected class. See id.  
43 See generally id. (indicating that “[a]n employer’s use of an automated employment decision tool that has not been 
adequately tested and shown not to adversely affect people in a protected class before its use may have a disparate 
impact on members of that protected class”).  
44 N.J.A.C. § 13:13-2.5 (employment context); N.J.A.C. § 13:13-3.4(f)(2) (housing context); N.J.A.C. § 13:13-4.11 
(public accommodations context).  
45 N.J.S.A. § 10:5-12(q) (employment context). 
46 N.J.S.A. § 10:5-12(s) (employment context). 
47 See N.J.A.C. § 13:13-2.5; N.J.A.C. § 13:13-4.11; N.J.S.A. § 10:5-12(q); N.J.S.A. § 10:5-12(s). 
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A covered entity’s use of an automated decision-making tool may implicate reasonable 
accommodations in several ways.48 Reasonable accommodations may be necessary if an 
automated decision-making tool is inaccessible to individuals with disabilities or other individuals 
based on a protected characteristic. For example, reasonable accommodations may be necessary if 
an employer uses a tool to measure applicants’ typing speed that cannot measure typing from a 
non-traditional keyboard. Such a tool would not fairly or accurately assess the typing speed of an 
applicant who uses a non-traditional keyboard because of a disability.  
 
Reasonable accommodations may also factor into recommendations by an automated decision-
making tool that result in disparate impact discrimination. If an automated decision-making tool 
is not trained on data that includes individuals who use an accommodation, the tool may not 
recognize that an accommodation is possible or may penalize individuals who have or need a 
reasonable accommodation. If a covered entity acts on the recommendation made by such a tool, 
the covered entity may engage in disparate impact discrimination. When used in hiring, for 
example, such a tool may disproportionately exclude applicants who could perform the job with a 
reasonable accommodation. By accepting the tool’s recommendation to exclude these applicants, 
a covered entity could violate the LAD. Relatedly, some automated decision-making tools may 
fail to account for an existing reasonable accommodation. For example, if an employer uses a tool 
to monitor and track the productivity of its employees and the tool is programmed to flag atypical 
or unsanctioned breaks but is not programmed to consider reasonable accommodations, the tool 
may disproportionately flag for discipline employees who are allowed additional break time to 
accommodate a disability or to accommodate milk expression. The employer may violate the LAD 
if it accepts the recommendation from the tool to discipline these employees. 
 
Who Is Liable for Discrimination Under the LAD 
 
A covered entity is liable for any of its policies or practices that result in discrimination in violation 
of the LAD.49 In many cases, employers, housing providers, places of public accommodation, 
creditors, and contractors use automated decision-making tools they did not help to develop. Often, 
these covered entities rely largely or entirely on a third-party developer to create or implement the 
automated decision-making tool. Nevertheless, a covered entity is not shielded from liability for 
algorithmic discrimination that results from the entity’s use of an automated decision-making tool 
simply because the tool was developed by a third party or because the entity does not understand 
the inner workings of the tool.50   

 
48 See U.S. Equal Emp. Opportunity Comm’n, “The Americans with Disabilities Act and the Use of Software, 
Algorithms, and Artificial Intelligence to Assess Job Applicants and Employees” (“EEOC ADA Guidance”), at 
Questions 2 & 12 (May 12, 2022) https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-
algorithms-and-artificial-intelligence; see also U.S. Dept. of Justice Civil Rights Division, “Algorithms, Artificial 
Intelligence, and Disability Discrimination in Hiring” (May 12, 2022), https://www.ada.gov/resources/ai-guidance/.  
49 See 56 N.J. R. 969(a) (proposed section 13:16-3.2(c)(3)).   
50 See EEOC ADA Guidance, supra note 48 at Question 3 (providing that employers may be responsible under the 
ADA for their use of automated decision-making tools designed or administered by another entity, such as a software 
vendor); see also EEOC Title VII Guidance, supra note 3 at Question 3 (providing same analysis pursuant to Title 
VII); Consumer Fin. Protection Bureau, “Circular 2022-03 Adverse Action Notification Requirements in Connection 
With Credit Decisions Based on Complex Algorithms,” (May 26, 2022) 
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-
in-connection-with-credit-decisions-based-on-complex-algorithms/ (providing that “[a] creditor cannot justify 
 

https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-algorithms-and-artificial-intelligence
https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-algorithms-and-artificial-intelligence
https://www.ada.gov/resources/ai-guidance/
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/
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It is critical that employers, housing providers, places of public accommodation, and other covered 
entities—as well as the developers and vendors of automated decision-making tools used by these 
entities—carefully consider and evaluate the design and testing of automated decision-making 
tools before they are deployed, and carefully analyze and evaluate those tools on an ongoing basis 
after they are deployed. Doing so is necessary to decrease the risk of discriminatory outcomes and 
thereby decrease the risk of possible liability under the LAD.51   
 

*** 
 

The use of automated decision-making tools will continue to expand in key aspects of New 
Jerseyans’ lives. As it does, the risk of algorithmic discrimination may also increase. The LAD 
prohibits algorithmic discrimination and protects New Jerseyans from discrimination no matter the 
type of technology covered entities use.  
 
To find out more about the protections the LAD provides, go to www.NJCivilRights.gov. DCR 
also has several resources that provide an overview of the LAD. For more about algorithmic 
discrimination under the LAD, visit DCR’s website.  
 
If you believe you have faced discrimination in violation of the LAD, you can file a complaint 
with DCR by visiting www.bias.njcivilrights.gov or calling 1-833-NJDCR4U (833-653-2748). 
 

Sundeep Iyer 
                 Director, New Jersey Division on Civil Rights 
      January 2025 
 

 
noncompliance with [the Equal Credit Opportunity Act] and Regulation B’s requirements based on the mere fact that 
the technology it employs to evaluate applications is too complicated or opaque to understand”).  
51 Because algorithmic bias can be introduced at one or more stages in the development of an automated decision-
making tool, there is no one-size-fits-all solution to algorithmic discrimination. Rather, different solutions may be 
necessary to combat algorithmic discrimination based on where bias was introduced in the development and use of 
the tool. See Black et al., supra note 21 at 103–09; see also Suresh & Guttag, supra note 20; Nat’l Fair Housing 
Alliance & FairPlay, Improving Mortgage Underwriting and Pricing Outcomes for Protected Classes Through 
Distribution Matching (Apr. 2024) https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-
Final_April-2024.pdf. A non-exhaustive list of steps covered entities can take to identify and mitigate algorithmic 
discrimination from their use of automated decision-making tools includes implementing quality control measures for 
any data used in designing, training, and deploying the tool; conducting impact assessments; having pre-and post-
deployment bias audits performed by independent parties; providing notice of their use of an automated decision-
making tool; involving people impacted by their use of a tool in the development of the tool; and red-teaming their 
automated decision-making tools—or purposely attacking the tools to search for flaws. See e.g., Off. of Mgmt. & 
Budget, Exec. Off. of the President, m-24-10, “Memorandum for the Heads of Executive Departments and Agencies, 
Advancing Governance, Innovation, and Risk Management for Agency Use of Artificial Intelligence,” (Mar. 28, 
2024), https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-
Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf; see also U.S. Dept. of Labor, “Artificial 
Intelligence and Worker Well-Being: Principles and Best Practices for Developers and Employer,” (Oct. 2024), 
https://www.dol.gov/sites/dolgov/files/general/ai/AI-Principles-Best-Practices.pdf; HUD ADM Housing Rental 
Screening Guidance; supra note 4; HUD ADM Advertising Guidance, supra note 4. 

http://www.njcivilrights.gov/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/division-on-civil-rights-resources/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/civil-rights-and-technology/
http://www.bias.njcivilrights.gov/
https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-Final_April-2024.pdf
https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-Final_April-2024.pdf
https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf
https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf
https://www.dol.gov/sites/dolgov/files/general/ai/AI-Principles-Best-Practices.pdf
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Addressing the Threat 
of Fake Job Candidates
By Priscilla Lundin

With the rise of artificial intelligence, remote hiring
has entered a new era. Legitimate job candidates 

use AI tools to polish their resumes, cover letters and job 
applications; and deceptive candidates exploit AI tools 
to misrepresent their credentials, skills and experience. 
Threat actors, including those directed by state-spon-
sored regimes, leverage AI tools – including deepfakes 
and synthetic identities – to scale hiring fraud and evade 
traditional screening. In this new era, onboarding an 
AI-generated impostor into a remote role is not just a 
bad hire; it is a high-consequence business threat with 
potential far-reaching and overlapping employment, 
cybersecurity and sanctions consequences.

Experian’s 2026 Future of Fraud Forecast highlights the 
top five fraud threats expected to have the biggest impact 
on business and consumers this year. Experian predicts 
that deepfakes will outsmart human resources, rating it 
as the second-highest threat. Employment fraud is set to 
escalate in the remote workforce as generative AI tools 
generate hyper-tailored resumes and deepfake candidates 
capable of passing interviews in real time. Experian 
believes that employers will unknowingly onboard indi-
viduals who aren’t who they say they are on a much larger 
scale, giving bad actors access to sensitive systems. This 
emerging threat is expected to reshape how organizations 
verify identity and intent in the hiring process.1

Copyright 2026 New York State Bar Association. 
Reprinted with permission from the NYSBA Journal, 
Spring 2026. nysba.org.
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Defining the AI Impostor: Deepfakes 
and Synthetic Identities
Deepfakes and synthetic identities are separate concepts 
that, when used together, form a single fraud: a deepfake 
impostor using a synthetic identity. 

• Deepfakes are the result of visual/audio imper-
sonation. A combination of “deep learning” and
“fake,” a deepfake refers to visual or audio content
manipulated by advanced AI tools to change how
a person, object, or environment appears. Deep-
fakes include: face swapping (digitally replacing
one person’s face with another); face re‑enactment
(altering a real person’s facial features); face gen-
eration (creating an entirely fake person); speech
synthesis (text to AI‑generated voice); and voice
cloning (mimics a real person’s voice and speech
patterns).2 In 2025, advances in generative AI
made it much easier ”for just about anyone” to
create higher quality deepfakes that are more real-
istic and harder to detect.3

• Synthetic identity is broader. It is a fabricated or
heavily altered identity that combines real and fake
data. Synthetic identity candidate fraud is defined
by the Federal Reserve in the financial context as
“[t]he use of a combination of personally iden-
tifiable information (PII) to fabricate a person
or entity in order to commit a dishonest act for
personal or financial gain.”4 Primary elements of
personally identifiable information are identity
elements that are, in combination, typically
unique to an individual or profile; for example,
name, date of birth, Social Security number and
other government-issued identifiers. Supplemental
elements of PII can help substantiate or enhance
the validity of an identity but cannot establish an
identity by themselves; for example, mailing or
billing address, phone number, email address, or
digital footprint.5

A deepfake impostor using a synthetic identity (AI 
impostor) uses a stolen, purchased, or fully synthetic 
identity with matching AI-generated fake information, 
such as a fake LinkedIn profile and engagement history, 
a fabricated resume, and an authentic-sounding cover 
letter. For a virtual interview, virtual onboarding and 
remote employment, the AI impostor animates the face 
of the synthetic identity with deepfake video and audio.6 
“Generative AI has blurred the line between what it is 
to be a human and what it means to be a machine,” said 
Vijay Balasubramaniyan, CEO and co-founder of Pin-
drop, an information security company, in an April 2025 
CNBC article.7

Remote jobs are a gateway for AI imposters. According to 
the research and advisory firm Gartner, “The rise of AI-

generated job seeker profiles means that by 2028 globally 
1 in 4 applicants will be fake.”8 

“Deepfake candidates are infiltrating the job market at a 
crazy, unprecedented rate,” said Balasubramaniyan in a 
July 2025 CNBC article.9 He said his company caught a 
deepfake candidate called “Ivan X” internally who “rep-
resented himself as a Russian coder when he applied to 
Pindrop for a posted backend senior engineering role.”10 

He seemed qualified on paper, but things fell apart dur-
ing his virtual interview when the recruiter saw red flags: 
his facial expressions were out of sync with his words; 
his voice did not align perfectly with his lip movements; 
and he couldn’t immediately respond when the recruiter 
asked an unexpected technical question, pausing unnatu-
rally before answering.11 Eight days later, “Ivan X” reap-
plied to the same posting through a different recruiter, 
using the same identity and credentials. Having already 
identified him as an AI impostor, human resources gave 
him a second video interview to collect more informa-
tion. They were startled that “Ivan X” looked like a dif-
ferent person. When he abruptly dropped the call and 
then rejoined, his deepfake image had improved, “high-
lighting how quickly these bad actors can improve their 
use of technology,” said Pindrop’s Chief People Officer 
Christine Kaszubski Aldrich.12 

North Korean Remote IT Worker 
Scheme Impacts National Security 
and Sanctions
The Democratic People’s Republic of North Korea’s 
remote IT‑worker scheme is a years‑long, regime‑directed 
campaign using skilled tech workers posing as remote 
employees who use fraudulent identities from other 
countries to infiltrate companies in the U.S. and else-
where.13 Once hired, these workers route salaries and 
contract payments back to the North Korean regime, 
steal sensitive data, and, in some cases, threaten to leak 
or lock systems to extort additional payments – conduct 
U.S. authorities describe as directly funding prohibited 
weapons programs, including ballistic missiles.14 U.N. 
officials estimate that North Korean IT‑worker schemes 
have generated global proceeds of $250 million to $600 
million annually since 2018, with some part of that com-
ing from U.S. companies.15 

Federal Agency Warnings: 2022-24

Beginning in May 2022, U.S. authorities issued a series 
of advisories and public service announcements to U.S. 
and foreign businesses, describing how IT workers act-
ing on behalf of the North Korean state were obtaining 
remote positions using fraudulent identities with foreign 
and U.S companies and routing their salaries to the 
regime in violation of U.S. and U.N. sanctions. The May 
16, 2022 joint guidance from the State Department, 
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Treasury, and the FBI emphasized the reputational and 
legal consequences for companies and individuals who 
enable or process transactions for North Korea, includ-
ing possible sanctions designation under U.S. and U.N. 
authorities. That advisory identified “red flag indicators” 
for employers hiring remote workers, such as incorrect 
or frequently changing contact information; requests to 
ship company‑issued devices to addresses not shown on 
identification documents; and stolen, altered, or other-
wise falsified identity documents, including those created 
with image‑editing software.16

On Oct. 18, 2023, an FBI public service announcement 
provided follow‑up guidance for companies that had 
inadvertently hired, or suspected they had hired, synthetic 
North Korean IT workers. The announcement reiterated 
that the wages – totaling millions of dollars – were funding 
North Korea’s weapons programs, including ballistic mis-
siles, and warned that the same schemes can enable data 
theft and money laundering. The FBI urged employers to 
use live‑video interviews and cross‑check resumes against 
online profiles, independently verify contact and address 
details and scrutinize mismatches with shipping addresses 
for company equipment, and restrict remote‑access and 
collaboration tools on corporate devices while reporting 
suspicious activity to the Internet Crime Complaint Cen-
ter and other federal contacts.17

A May 16, 2024 FBI public service announcement shifted 
focus to “U.S.-based facilitators” – sometimes called “lap-
top mules” – who are paid to help North Korean IT work-
ers secure fraudulent employment with U.S. companies 
by hosting them in domestic “laptop farms” and installing 
remote‑access tools so overseas workers can appear to log 
in from the United States. That PSA urged employers to 
implement stronger identity‑verification processes during 
hiring and onboarding; educate HR staff, hiring manag-
ers, and technical teams about foreign remote‑worker 
schemes; and monitor applicants and employees for suspi-
cious address changes, particularly just before company 
laptops are shipped to a purported U.S. location.

New York State Department of 
Financial Services Cybersecurity 
Advisory
On Nov. 21, 2024, the New York State Department of 
Financial Services issued an industry letter to the finan-
cial institutions it regulates, urging caution when hiring 
for all-remote technology positions. The department 
advised covered entities to:

•	 Raise awareness by briefing executives, HR, hir-
ing managers, security teams and key vendors on 
North Korean remote worker risks and red flags.

•	 Strengthen hiring controls through tighter identity 
and background checks, live video interviews, multi-

factor ID verification, IP address/location checks and 
careful reference checks.

•	 Harden and monitor remote access by enforcing 
least‑privilege access (especially for technical roles), 
restricting remote‑access tools, tracking corporate 
device use and location, and promptly investi-
gating and reporting suspected North Korean 
IT‑worker incidents to law enforcement and  
regulators (including NYDFS).18

KnowBe4 and Amazon  
Publicly Disclose Inadvertent  
North Korean Hires
On July 15, 2024, KnowBe4, a cybersecurity company 
that provides security awareness and simulated phishing 
training, discovered during the onboarding process for a 
remote software engineer that he was a North Korean IT 
worker. The company investigated, shared the collected 
data with the FBI and Mandiant, its cybersecurity expert, 
and confirmed that no illegal access had occurred and no 
data was compromised or exfiltrated. KnowBe4 chose 
to publicly disclose the incident – through a blog post, 
online FAQ, and press release/white paper – as a warning 
to other companies.19

In a July 23, 2024 incident‑report blog post, KnowBe4’s 
executive chair and founder, Stu Sjouwerman, explained 
that the company’s internal investigation found that HR 
had conducted four separate videoconference interviews 
with the candidate, confirming that he matched the 
photo provided on his application. However, the can-
didate had altered the photo to create a profile picture 
that matched his face during the video interviews. The 
background check and other standard pre‑hiring checks 
were performed and came back clear based on the can-
didate’s stolen U.S. identity. The post‑incident review 
found the background check inadequate: the names used 
were inconsistent, and references were not properly vet-
ted, relying only on email references. He was discovered 
when unusual computer activity was flagged as soon as 
he logged in to his company laptop and began loading 
malware, triggering alerts to the company’s Security 
Operations Center. When the security team reached out, 
the imposter claimed he was troubleshooting a speed 
issue, then became unavailable for a call and stopped 
responding. Security quarantined the workstation and 
later determined that during the 25 minutes the imposter 
was online, he had unsuccessfully attempted to manipu-
late session history files, transfer potentially harmful files, 
and execute unauthorized software.20

Sjouwerman reported that a key change in KnowBe4’s 
practices is that the company no longer ships laptops 
directly to new employees’ home addresses. Post‑inci-
dent, KnowBe4 ships equipment to UPS‑Store‑style 
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pickup locations near the address on the job application 
and requires a photo ID check after other vetting is com-
plete. This single step would have prevented the incident 
discussed in the previous paragraph.
On Dec. 20, 2025, Amazon disclosed that earlier in 
the year, the company’s security monitoring had flagged 
unusual behavior on a company laptop assigned to a 
systems administrator. The device was physically located 
in Arizona, but the keystrokes reaching Amazon’s Seattle 
infrastructure showed latency slightly above the nor-
mal threshold, “a subtle but telling indicator of over-
seas access.”21 Amazon Chief Security Officer Stephen 
Schmidt later noted that the company had prevented 
more than 1,800 suspected North Korean operatives 
from being hired using fake or stolen identities, a 27% 
quarter‑over‑quarter increase in 2025.5 Schmidt and 
subsequent reporting described how Amazon combines 
AI‑driven anomaly detection with manual review to 
spot suspected North Korean applicants, which included 
looking for inconsistent education histories, hijacked or 
suspicious online profiles and geographic discrepancies 
between claimed location and technical signals. Schmidt 
added that Amazon’s visibility into large‑scale cyber 
threats “gives us a responsibility to share what we’re learn-
ing.” He warned that “small details give them away,” such 
as incorrectly formatted phone numbers and inconsistent 
education histories, and that tech and AI companies are 
“prime targets” for North Korean IT‑worker schemes 
because they combine valuable data with remote roles 
that are easy to abuse.22

DOJ’s Concerted Enforcement 
Response
In March 2025, the U.S. Department of Justice 
announced coordinated nationwide enforcement 
actions targeting North Korean remote-worker schemes, 
including indictments of multiple U.S.‑based facili-
tators, searches of 29 laptop farms in 16 states, and 
evidence that more than 130 U.S. companies had been 
tricked into hiring North Korean IT workers.23 In 
July 2025, the FBI issued a warning to U.S. businesses 
about North Korean IT workers and outlined steps they 
should take, including:

•	 Scrutinize identity and employment documents 
for inconsistencies and independently verify prior 
employment and education.

•	 Cross‑check photos and contact details against 
social‑media or other online profiles.

•	 Use unobscured live‑video interviews and ask 
simple movement or location‑specific questions  
to help detect AI‑generated or manipulated video.

•	 Ship laptops and other equipment only to  
the address on the worker’s identification and  
delay system access until background checks  
are complete.

•	 Train and brief HR, hiring managers, and 
third‑party IT vendors about these schemes as 
contract IT work is a common way North Korean 
workers get in.24
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In July 2025, in a case that received national attention, 
Christina Chapman, a 50-year-old Arizona resident, 
was sentenced in the U.S. District Court for the Dis-
trict of Columbia to an 8 1/2 year prison sentence, plus 
restitution of $284,566 in salary not yet paid to the 
North Koreans from their 309 inadvertent U.S. employ-
ers and a money judgment against her in the amount 
of $176,850. That amount was equal to the fees she 
received from the North Koreans for hosting a “laptop 
farm” at her home from 2020 to 2023, which generated 
more than $17 million in salaries funneled to the North 
Korean regime. Based on press releases and reporting, 
the unnamed victimized companies included a Fortune 
500 car maker, a major television network, a Silicon 
Valley technology company, an aerospace manufacturer, 
a luxury retail company and a major media and enter-
tainment company. According to reporting, Nike filed a 
crime‑victim impact statement with the court, disclosing 
it had unwittingly hired a remote North Korean worker 
to whom they had paid about $70,000.25

In February 2026, 29-year-old Ukrainian national Olek-
sandr Didenko was sentenced to five years in prison for 
running an identity-rental service and paying U.S. hosts 
to operate laptops in several states; at least one was sent to 
Chapman’s laptop farm. His operation helped North Kore-
an IT workers get jobs at about 40 unnamed U.S. compa-
nies. He also agreed to forfeit more than $1.4 million and 
to pay restitution tied to the identity‑theft conduct.26

The corporate victims of the North Korean IT worker 
scheme reflected in the DOJ prosecutions total 479 
to date. There are hundreds more, reported Mandiant 
Consulting Chief Technology Officer Charles Carmakal 
at a May 2025 annual security conference media briefing 
in 2025: “Literally every Fortune 500 company has at 
least dozens, if not hundreds of applications from North 
Korean IT workers,” he said, adding that nearly every 
chief information officer he has spoken to “[h]as admit-
ted they’ve hired at least one North Korean worker, if not 
a dozen or few dozen.”27

Conclusion
When KnowBe4 publicly disclosed its discovery of an AI 
imposter hire during onboarding, Sjouwerman had this 
advice: “If it can happen to us, it can happen to almost 
anyone. Don’t let it happen to you.”28 

The first step in preventing an AI impostor from getting a 
foot in the door is to harden those doors, including those 
for staffing agencies and other third-party vendors. The 
FBI and the New York State Department of Financial 
Services recommend identifying and closing gaps in the 
end-to-end hiring process. Employer-facing alerts and 
articles on this subject provide valuable guidance.29 Some 
large employers, including Google, have reintroduced 
mandatory in-person interview rounds – even for hybrid 

or remote roles – to address AI-assisted and deepfake-
enabled interview fraud.30 

Initiating and implementing changes to the hiring process 
require compliance not only with applicable federal laws 
and regulations, but also with the “rapidly expanding 
patchwork” of state regulation regarding AI use in hiring. 
For example, New York City employers and employment 
agencies must follow the requirements of Local Law 144 
(effective 2023) for the use of Automated Employment 
Decision Tools. These tools substantially assist or replace 
discretionary decision-making in hiring or promotion for 
jobs used in New York City.31 Technology and human 
resource managers will need to ensure they are in com-
pliance with state law involving biometric verification 
privacy and will need to monitor evolving legislation.32

Being deceived into hiring an AI imposter is a now 
foreseeable risk in remote hiring; like other foreseeable 
high-impact threats, an organization may not be able 
to prevent every incident but is expected to plan for 
it.33 It is also a foreseeable risk that the AI imposter is a 
state-sponsored actor. Strict liability exposure is an added 
sanctions risk even when victims lack actual knowledge 
as to where salary payments are going. This means that 
companies must take compliance programs into account 
and voluntarily report incidents to law enforcement in a 
timely manner.34 

By analogy to ransomware, employers should plan for 
deepfake and synthetic‑identity hiring risks with the 
same kind of risk‑based, scaled‑to‑the‑organization con-
trols and incident‑response planning, rather than waiting 
for a catastrophic incident to force change.35
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Title 13, Chapter 16 -- Chapter Notes
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CHAPTER AUTHORITY: 
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  CHAPTER HISTORICAL NOTE: 

  Chapter 16, Disparate Impact Discrimination, was adopted as new rules by R.2025 d.150, effective December 15, 
2025. See: Source and Effective Date.
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§ 13:16-1.1 Purpose

This chapter is designed to implement the Law Against Discrimination, N.J.S.A. 10:5-1 et seq. (the Act), as it 
pertains specifically to disparate impact liability.
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§ 13:16-1.2 Construction

(a)  Consistent with the public policy underlying the Act and with firmly established principles for the 
interpretation of such remedial legislation, the remedial provisions of the statute will be given a broad 
construction and its exceptions construed narrowly.  

(b)  The provisions of this chapter are severable. If any provision or the application of any provisions of this 
chapter to any person or circumstances is invalid, such invalidity shall not affect other provisions or 
applications which can be given effect without the invalid provision or application.
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§ 13:16-1.3 Definitions

The following words and terms, when used in this chapter, shall have the following meanings, unless the 
context clearly indicates otherwise.  

"Act" shall mean the New Jersey Law Against Discrimination, N.J.S.A. 10:5-1 et seq.  

  "Attorney General" shall have the same meaning as in the Act.  

  "Automated employment decision tools" are any software, system, or process that aims to automate, 
aid, or replace human decision-making relevant to employment. "Automated employment decision 
tools" include tools that analyze datasets to generate scores, rankings, predictions, classifications, or 
some recommended action(s) that are used by employers to make decisions regarding employees, 
contractors, and job candidates, or potential job candidates, including decisions related to advertising, 
recruiting, screening, interviewing, hiring, placement, promotion, and compensation, or any other term, 
condition, or privilege of employment.  

  "Complainant" means any person filing a complaint alleging unlawful discrimination pursuant to the 
Act.  

  "Consumer credit history" means an individual's creditworthiness, credit standing, credit capacity, and 
borrowing or payment history, as indicated by, but not limited to:  

1.  A consumer report, including any written, oral, or other communication of any information by a 
consumer reporting agency bearing on a consumer's credit worthiness, credit standing, credit 
capacity, character, general reputation, personal characteristics, or mode of living;  

2.  A credit score; or  

3.  Information provided by an individual regarding:  

i.  Credit accounts, including the individual's number of credit accounts, late or missed 
payments, charged-off debts, items in collections, credit limit, or prior credit report inquiries; or  

ii.  Bankruptcies, judgments, or liens.  

"County correctional facility" means any prison or other secure facility managed and operated by any 
county of this State in which adult offenders are incarcerated and includes, but is not limited to, a 
county prison, jail, penitentiary, or workhouse.  

  "Covered entity" means an employer; labor organization; employment agency; housing provider; real 
estate broker, agent, or salesperson; lending institution; place of public accommodation; or person who 
is required to comply with N.J.S.A. 10:5-12.  

  "Criminal record" shall have the same meaning as in the Fair Chance in Housing Act, P.L. 2021, c. 
110.  

  "Director" shall have the same meaning as in the Act.  

  "Disability" shall have the same meaning as in the Act.  

https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6HCN-5N13-S8RJ-045J-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BSF1-6F13-00CV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:643S-46N3-GXJ9-305N-00000-00&context=1530671


Page 2 of 3

§ 13:16-1.3 Definitions

  "Division" shall have the same meaning as in the Act.  

  "Employer" shall have the same meaning as in the Act.  

  "Employment agency" shall have the same meaning as in the Act.  

  "Exclusionary discipline" describes expulsion, out-of-school suspension, in-school suspension, or any 
other type of punitive school disciplinary action, whether or not labeled as such, that limits, removes, or 
excludes a student from their usual educational setting or usual educational programming. 
"Exclusionary discipline" does not include evidence-based restorative justice practices.  

  "Gender identity or expression" shall have the same meaning as in the Act.  

  "Housing provider" means any person who is required to comply with N.J.S.A. 10:5-12.g or h.  

  "Isolated confinement" means confinement of an incarcerated person in a State correctional facility, 
county correctional facility, or municipal jail pursuant to disciplinary, administrative, protective, 
investigative, medical, or other classification, in a cell or similarly confined holding or living space, alone 
or with other incarcerated persons, for approximately 20 hours or more per day in a State correctional 
facility or 22 hours or more per day in a county correctional facility or municipal jail, with severely 
restricted activity, movement, and social interaction. "Isolated confinement" shall not include 
confinement due to a facility-wide or unit-wide lockdown that is required to ensure the safety of 
incarcerated persons and staff.  

  "Labor organization" shall have the same meaning as in the Act.  

  "Law enforcement agency" means a department, division, bureau, commission, board, or other 
authority of the State or of any political subdivision thereof that has, by statute or ordinance, the 
responsibility of detecting and enforcing the general criminal laws of this State.  

  "Legitimate interest" means that a justification for a challenged practice or policy is genuine and not 
false or pretextual.  

  "Municipal jail" means a municipal jail, lockup, police station, or other place maintained by a 
municipality for the detention of suspects or offenders.  

  "Nondiscriminatory interest" means that a justification for a challenged practice or policy does not itself 
discriminate based on a protected characteristic.  

  "Person" shall have the same meaning as in the Act.  

  "Place of accommodation" shall have the same meaning as in the Act.  

  "Protected characteristics" include race, creed, color, national origin, nationality, ancestry, age, marital 
status, civil union status, domestic partnership status, affectional or sexual orientation, genetic 
information, pregnancy (including childbirth, breastfeeding or chestfeeding, and pregnancy-related 
medical conditions), sex, gender identity or expression, disability or atypical hereditary cellular or blood 
trait of any individual, or liability for service in the armed forces, and any other characteristics protected 
pursuant to the Act.  

  "Publicly assisted housing accommodation" shall have the same meaning as in the Act.  

  "Race" shall have the same meaning as in the Act.  

  "Real estate" means an identified parcel or tract of land, including improvements thereon, if any.  

  "Real estate broker" shall have the same meaning as in the Act.  

  "Real estate salesperson" shall have the same meaning as in the Act.  

  "Real property" shall have the same meaning as in the Act.  

  "Respondent" means any party charged with unlawful discrimination pursuant to the Act.  

  "Restorative justice practices" means practices based on a system of dispute resolution tools that 
allow all parties to a dispute to be involved in defining the harm and devising remedies while giving the 
necessary attention to community safety, victims' needs, and the need for accountability for harm. 
"Restorative justice practices" include, but need not be limited to, student or community court, 
restorative circles, mediation, and conferencing.  
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  "Source of lawful income" means any source of income lawfully obtained or any source of rental or 
mortgage payment lawfully obtained, including, but not limited to, any Federal, State, or local public 
assistance or housing assistance voucher or funds, including Section 8 housing choice vouchers, 
temporary rental assistance programs, or State rental assistance programs; rental assistance funds 
provided by a nonprofit organization; Federal, State, or local benefits, including disability benefits, 
unemployment benefits, and veterans' benefits; court-ordered payments, including, but not limited to, 
child support, alimony, or damages; and any form of lawful currency tendered, without regard to 
whether such currency is tendered in the form of cash, check, money order, or other lawful means.  

  "State correctional facility" means a State prison or other penal institution or a State-contracted half-
way house.  

  "Substantial interest" means a core interest of the entity that has a direct relationship to the function of 
that entity.  

  "Unlawful discrimination" shall have the same meaning as in the Act.  

  "Unlawful employment practice" shall have the same meaning as in the Act.
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§ 13:16-2.1 Disparate impact liability pursuant to the Act

(a)  Practices and policies that have a disparate impact, as defined at (b) below, on members of a protected 
class, even if these practices and policies are not discriminatory on their face (that is, facially neutral) and 
are not motivated by discriminatory intent, will be considered discriminatory and a violation of the Act, 
unless it is shown that such practices and policies are necessary to achieve a substantial, legitimate, 
nondiscriminatory interest and there is no less discriminatory alternative that would achieve the same 
interest.  

(b)  A practice or policy has a disparate impact where it actually or predictably results in a 
disproportionately negative effect on members of a protected class. A practice or policy predictably can 
have a disparate impact when there is evidence that the practice or policy will have a disparate impact even 
though the practice or policy has not yet been implemented, if the practice or policy has been approved, 
announced, or otherwise finalized. However, a practice or policy that is simply being debated or deliberated 
internally by a covered entity cannot be challenged pursuant to this chapter before it is implemented, 
approved, announced, or otherwise finalized.  

(c)  Any person claiming to be aggrieved by an unlawful employment practice or an unlawful discrimination, 
the Attorney General, the Director of the Division, the Commissioner of the Department of Labor and 
Workforce Development, or the Commissioner of the Department of Education, or any other person or 
organization authorized by the Division's Rules of Practice and Procedure, N.J.A.C. 13:4, or the LAD, may 
bring a complaint of discrimination based on disparate impact liability pursuant to the Act to the Division or 
initiate suit in Superior Court.  

(d)  The practices and policies, as well as the specific protected characteristics discussed in relation to 
them in this chapter are only examples and are not meant to limit the application of the chapter to those 
practices and policies or the specific protected characteristics discussed in relation to them.
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§ 13:16-2.2 Burdens of proof for disparate impact discrimination claims in 
employment, public accommodations, and contracting

(a)  A complainant challenging a practice or policy of a covered entity must show the practice or policy 
challenged has a disparate impact on members of a protected class.  

(b)  In the employment, public accommodations, and contracting contexts, if the complainant meets the 
burden of proof at (a) above, the respondent has the burden of showing that the challenged practice or 
policy is necessary to achieve a substantial, legitimate, nondiscriminatory interest. In the employment 
context, whether a practice or policy is necessary to achieve a substantial, legitimate, nondiscriminatory 
interest is equivalent to whether the practice or policy is job related and consistent with a legitimate 
business necessity. A practice or policy is job related when it bears a demonstrable relationship to 
successful performance of the job and measures the person's fitness for the specific job.  

(c)  In the employment, public accommodations, and contracting contexts, if the respondent meets the 
burden at (b) above, the complainant has the burden of showing that there is a less discriminatory 
alternative means of achieving the substantial, legitimate, nondiscriminatory interest.  

(d)  To meet its burden of proof at (a), (b), or (c) above, a party must provide empirical evidence, meaning 
evidence that is not hypothetical or speculative, to support its allegations. For example, a complainant 
would not meet its burden to show an employment policy has a disparate impact on job applicants based 
on gender by speculating that the policy harms women more than men, but could meet its burden by 
providing empirical evidence, which could include applicant files or data or applicant selection rates by 
gender. Anecdotal evidence, while not sufficient on its own, may be introduced along with empirical 
evidence. For example, a complainant would not meet its burden to show an employment policy has a 
disparate impact on job applicants based on gender by solely providing that they know women who applied 
and did not receive a position but men who did. However, a complainant could introduce anecdotal 
evidence along with empirical evidence, such as applicant selection rates by gender.  

(e)  The opposing party may rebut whether the party with the burden of proof at (a), (b), or (c) above has 
met its burden.  

(f)  Additional proof may be required when challenging or defending particular practices or policies. Such 
requirements are noted in this chapter, where relevant.
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§ 13:16-2.3 Burdens of proof for disparate impact claims in housing and 
housing financial assistance

(a)  A complainant challenging a practice or policy of a covered entity must show that the practice or policy 
challenged has a disparate impact on members of a protected class.  

(b)  In the housing and housing financial assistance contexts, if the complainant meets the burden of proof 
at (a) above, the respondent has the burden of showing that the challenged practice or policy is necessary 
to achieve a substantial, legitimate, nondiscriminatory interest and that there is not a less discriminatory 
alternative means of achieving the substantial, legitimate, nondiscriminatory interest. To meet its burden of 
showing that there is not a less discriminatory alternative means of achieving the substantial, legitimate, 
nondiscriminatory interest, the respondent can identify what policy or practice options it considered and 
how and why it decided to select the policy or practice it chose.  

(c)  To meet its burden of proof at (a) or (b) above, a party must provide empirical evidence, meaning 
evidence that is not hypothetical or speculative, to support its allegations. For example, a complainant 
would not meet its burden to show a policy has a disparate impact on housing applicants based on gender 
by speculating that the policy harms women more than men, but could meet its burden by providing 
empirical evidence, which could include applicant files or data or applicant selection rates by gender. 
Anecdotal evidence, while not sufficient on its own, may be introduced, along with empirical evidence. For 
example, a complainant would not meet its burden to show a policy has a disparate impact on housing 
applicants based on gender by solely providing that they know women who applied and did not receive 
housing but men who did receive housing. However, a complainant could introduce anecdotal evidence 
along with empirical evidence, such as applicant selection rates by gender.  

(d)  The opposing party may rebut whether the party with the burden of proof at (a) or (b) above has met its 
burden.  

(e)  Additional proof may be required when challenging or defending particular practices or policies. Such 
requirements are noted in this chapter, where relevant.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 2. DISPARATE IMPACT 
DISCRIMINATION

§ 13:16-2.4 Evidence for disparate impact claims

(a)  Types of evidence that, depending on the facts of the case, may be relevant to establish or to rebut the 
existence of disparate impact include, but are not limited to:  

1.  National, State, and local statistics;  

2.  Applicant or employee files or data;  

3.  Applicant or employee selection, suspension, pay setting, and termination rates by race, gender, 
and other protected characteristics;  

4.  Tenant/resident files or data;  

5.  Criminal justice system data, including:  

i.  Incarcerated person and correctional staff incident reports created by a correctional facility;  

ii.  Records regarding correctional disciplinary referrals;  

iii.  Correctional decisions and actions, including placing an incarcerated person in solitary 
confinement;  

iv.  Records regarding placement in a correctional facility;  

v.  Requests for accommodation in a correctional facility;  

vi.  Law enforcement officer incident reports;  

vii.  Citations by law enforcement officers; and  

viii.  Complaints made by the public about the conduct of law enforcement officers;  

6.  Demographic or census data;  

7.  Local agency data or records;  

8.  Police records and court records, including eviction data;  

9.  Survey data;  

10.  Labor market data;  

11.  School disciplinary data;  

12.  School referrals to law enforcement and school-based arrests;  

13.  School attendance data;  

14.  Home school instruction data;  

15.  Demographic data regarding classification and placement for special education services;  
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16.  Demographic data regarding academic placement, including placement in remedial courses, 
honors courses, advanced placement (AP) courses, and gifted and talented programs; and  

17.  Other relevant data.  

(b)  To establish that a challenged practice or policy is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest, a respondent must establish that:  

1.  The practice or policy is necessary to achieve one or more substantial, legitimate, nondiscriminatory 
interests, where "substantial interest" means a core interest of the entity that has a direct relationship to 
the function of that entity, "legitimate" means that a justification is genuine and not false or pretextual, 
and "nondiscriminatory" means that the justification for a challenged practice or policy does not itself 
discriminate based on a protected characteristic; and  

2.  The practice or policy effectively carries out the identified interest.  

(c)  The determination of whether an interest is substantial, legitimate, and nondiscriminatory requires a 
case-specific, fact-based inquiry. An interest in achieving diversity or increasing access for 
underrepresented or underserved members of a protected class may constitute a substantial, legitimate, 
nondiscriminatory interest.  

(d)  The determination of whether there is a less discriminatory alternative means of achieving a 
substantial, legitimate, nondiscriminatory interest requires a case-specific, fact-based inquiry.  

(e)  If a respondent's practice or policy that results in a disparate impact based on a protected characteristic 
relies on conduct, standards, products, procedures, or systems of an outside person or vendor, the 
respondent must take reasonable steps to ensure that the outside person or vendor's conduct, standards, 
products, procedures, or systems are consistent with the Act and this chapter.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 3. EMPLOYMENT

§ 13:16-3.1 Disparate impact discrimination in employment

(a)  Employment practices and policies may be unlawful if they have a disparate impact on members of a 
protected class. An employment practice or policy that has a disparate impact is prohibited unless, in 
accordance with N.J.A.C. 13:16-2.2, a respondent shows it is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Whether an employment practice or policy is necessary to achieve a 
substantial, legitimate, nondiscriminatory interest is equivalent to whether the practice or policy is job 
related and consistent with a legitimate business necessity. An employment practice or policy may still be 
prohibited if necessary to achieve a substantial, legitimate, nondiscriminatory interest if a complainant 
shows there is a less discriminatory alternative that would achieve the same interest.  

(b)  Nothing in this subchapter shall preclude affirmative efforts to utilize recruitment practices to attract an 
individual who is a member of an underrepresented or underserved member of a protected class covered 
by the Act.  

(c)  This subchapter applies to the practices and policies of employers, labor organizations, employment 
agencies, and other covered entities.
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N.J.A.C. 13:16-3.2

This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 3. EMPLOYMENT

§ 13:16-3.2 Pre-employment practices

(a)  Job recruitment, advertising, and solicitation practices are as follows:  

1.  All employers, labor organizations, and employment agencies should conduct advertising and 
recruitment efforts, including job vacancy, membership recruitment, and employment referral programs, 
in such a manner as to ensure that all persons, including members of protected classes, are given fair, 
adequate, and equivalent notice of job vacancies, membership opportunities, and employment referral 
opportunities; that those advertising and recruitment efforts should guard against perpetuating any 
historical patterns of segregation or discrimination in their respective industry; and that those 
advertising and recruitment efforts do not rely on the use of stereotypes regarding members of a 
protected class:  

i.  Employers and labor organizations are encouraged to post notices or advertisements relating to 
employment, or to membership in a labor organization, in a way that will maximize visibility in the 
relevant labor market; and  

ii.  Employers should encourage their referral sources to seek and refer all qualified individuals, 
without regard to individuals' identities or protected characteristics; and  

2.  An employer's reliance on word-of-mouth recruitment may be a prohibited recruitment practice or 
policy if its use actually or predictably results in a disproportionately negative effect on potential 
applicants who are members of a protected class unless the employer can satisfy its burden of showing 
that it is necessary to achieve a substantial, legitimate, nondiscriminatory interest and the complaining 
party cannot show that there is a less discriminatory alternative.  

i.  For example, an employer's practice or policy of relying on word-of-mouth recruitment by its 
mostly Hispanic work force may violate the Act if the result is that almost all new hires are Hispanic. 
This is because the employer's reliance on word-of-mouth recruitment may have resulted in limiting 
recruitment to the networks or communities of current employees, resulting in a disparate impact on 
members of one or more protected classes, including people who do not identify as Hispanic.  

(b)  Pre-employment screening and interviews. Pre-employment screening and interviews may have a 
disparate impact on members of a protected class. Notwithstanding any internal safeguards taken to secure 
a discrimination-free atmosphere in interviews, the entire screening and interview process is subject to 
review for disparate impact on individuals of a protected class. By way of example, but not limitation, a 
practice of only interviewing on Saturdays or only on Sundays may result in a disparate impact for people 
whose religions prohibit them from engaging in work on those days of the week.  

(c)  Automated employment decision technology practices are as follows:  

1.  The use of automated employment decision tools to make employment decisions, including, but not 
limited to, decisions related to advertising, recruiting, screening, interviewing, hiring, and compensation, 
or any other terms, conditions, or privileges of employment, may have a disparate impact on applicants 
and employees based on their race, national origin, gender, disability, religion, and other protected 
characteristics. By way of example, but not limitation, an automated employment decision tool that uses 
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data on a company's current employees to inform a search for candidates may have a disparate impact 
on members of protected classes that are not well represented in that company or industry. If most 
current employees at a computer science company are white, cisgender men, an automated 
employment decision tool that assesses applicants based on that pool may score women applicants 
lower because their resumes list "women's field hockey" rather than "football," or score Black applicants 
lower because their resumes list "Black Student Alliance," an organization in which the company's 
current employees are less likely to have been involved;  

2.  The use of an automated employment decision tool that limits or screens out applicants based on 
their schedule may have a disparate impact on applicants based on their religion, disability, or medical 
condition and must include a mechanism for applicants to request a reasonable accommodation. By 
way of example, but not limitation, an application asking if an applicant is available to work a proposed 
schedule of Monday through Saturday may screen out applicants who answer the question in the 
negative due to religious practices they engage in on Saturdays; and  

3.  An employer's use of an automated employment decision tool that has not been adequately tested 
and shown to not adversely affect people in a protected class before its use may have a disparate 
impact on members of that protected class. By way of example, but not limitation, an employer's use of 
facial analysis technology to detect personality traits during virtual interviews is likely to result in lower 
scores for interviewees whose facial expressions the tools have not been tested on and designed to 
read. If the technology was tested exclusively or predominantly on white people with no disabilities, 
then use of the technology may disproportionately impact interviewees with darker skin or interviewees 
with disabilities because the technology cannot match their facial expressions to those programmed 
into the tool and may not account for interviewees who cannot make certain facial expressions.  

i.  The use of facial analysis technology may disproportionately impact interviewees wearing 
religious headwear or maintaining religiously mandated facial hair if the technology has not been 
tested on people with similar religious practices.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 3. EMPLOYMENT

§ 13:16-3.3 Employee selection procedures

The guidelines set forth in the Uniform Guidelines on Employee Selection Procedures, 29 CFR 1607 (1978), which 
are incorporated herein by reference, are applied to all protected characteristics listed in the Act. Where there is a 
conflict between such guidelines and this chapter, the rules in this chapter shall control. Upon request, the Division 
will make the guidelines available for public inspection and make available a printed copy of the guidelines.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 3. EMPLOYMENT

§ 13:16-3.4 Employment practices

(a)  The following employment practices and policies may have a disparate impact on members of a 
protected class and, if so, would be prohibited, unless a respondent shows a specific practice or policy is 
necessary to achieve a substantial, legitimate, nondiscriminatory interest. Even with a showing of a 
substantial, legitimate, nondiscriminatory interest, it is still unlawful if the complainant can show that there is 
a less discriminatory alternative that would achieve the same interest.  

1.  Language restrictions. The adoption or enforcement of a policy that limits or prohibits the use of any 
language in the workplace, including, but not limited to, an English-only rule, may have a disparate 
impact on employees based on national origin or ancestry.  

i.  To prove the language restriction is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest, it is not sufficient to demonstrate that it promotes business convenience 
or is due to customer or co-worker preference. Instead, the restriction must be necessary for the 
employee to be able to effectively perform the job duties in question. In addition, if the employer is 
able to show the language restriction is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest, it must effectively notify its employees of the circumstances and time 
when the language restriction must be observed and of the consequence for violating the language 
restriction. Applying language restrictions, including English-only rules, during conversations that 
are not essential to the performance of a job, such as co-worker small-talk, or during an employee's 
non-work time, including breaks, lunch, and unpaid employer sponsored events, is generally not 
necessary to achieve a substantial, legitimate, nondiscriminatory interest.  

ii.  The adoption or enforcement of a policy regarding English proficiency may have a disparate 
impact based on national origin or ancestry. In order to show that such a requirement is necessary 
to achieve a substantial, legitimate, nondiscriminatory interest, the employer would be required to 
show that the level of proficiency required is necessary to effectively fulfill the job duties of the 
position. In determining necessity in this context, relevant factors include, but are not limited to, the 
type of proficiency required (for example, spoken, written, aural, and/or reading comprehension), 
the degree of proficiency required, and the nature and job duties of the position.  

iii.  It is not unlawful for an employer to request from an applicant or employee, information 
regarding their ability to speak, read, write, or understand any language, including languages other 
than English.  

2.  Citizenship requirements. Citizenship requirements may have a disparate impact on applicants or 
employees based on national origin or ancestry. Citizenship requirements that are required or 
expressly permitted by Federal or State law, rule, or regulation are not unlawful employment practices 
pursuant to this paragraph.  

3.  Height and/or weight requirements. Height and/or weight requirements may have a disparate impact 
on applicants or employees based on gender, national origin, ancestry, or disability.  

4.  Health or physical ability requirements. Health or physical ability requirements may have a disparate 
impact on applicants or employees based on gender, age, or disability. By way of example, but not 
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limitation, a requirement that an applicant have the ability to lift 20 pounds that has a disparate impact 
on members of a protected class would be unlawful, unless the employer can show that it is necessary 
to achieve a substantial, legitimate, nondiscriminatory interest, meaning that it must be job related and 
consistent with a legitimate business necessity. The employer would have to show that lifting 20 
pounds is necessary to the successful performance of the job. Even then, it would still be unlawful if the 
complainant can show that there is a less discriminatory alternative that would achieve the same 
interest.  

5.  Dress and/or appearance requirements. Dress and/or appearance requirements may have a 
disparate impact based on religion. By way of example, but not limitation, a prohibition on hats or head 
coverings may have a disparate impact based on religion for those who wear yarmulkes, hijabs, 
turbans, or other religious articles or articles of faith or maintain religiously mandated unshorn 
hair/beards. Such a policy could avoid a disparate impact by explicitly allowing requests for reasonable 
accommodations based on religious beliefs and either granting the request or engaging in an 
interactive process with the employee.  

i.  A policy prohibiting employees who are men from having hair past "ear length" or requiring 
employees who are men to have "clean groomed" hair may have a disparate impact based on 
religion for those who maintain natural or longer hair in conformance with their religious mandates. 
Such a policy could avoid a disparate impact by explicitly allowing requests for reasonable 
accommodations based on religious beliefs and either granting the request or engaging in an 
interactive process with the employee.  

6.  Dress requirements that do not allow employees to dress in a way that affirms their gender identity 
or allows them to express their gender identity may have a disparate impact based on gender identity 
or expression. For example, a dress code that allows employees to wear a tie with a pantsuit but not 
with a skirt suit may have a disparate impact on an employee based on gender expression if they would 
like to express their gender identity by wearing a tie with a skirt suit.  

7.  Driver's license requirements. A requirement to possess a driver's license may have a disparate 
impact on applicants or employees based on disability or national origin. In order to show that such a 
requirement is necessary to achieve a substantial, legitimate, nondiscriminatory interest, the employer 
would be required to show it is job related and consistent with a legitimate business necessity, such as 
where the employee driving is necessary for successful performance of the job.  

8.  Pregnancy (including childbirth, breastfeeding or chestfeeding, and pregnancy-related medical 
conditions). Certain employment practices or policies may have a disparate impact based on 
pregnancy, including childbirth, breastfeeding or chestfeeding, and pregnancy-related medical 
conditions. By way of example, but not limitation, a policy requiring employees to wear high heels may 
have a disparate impact on employees or applicants based on pregnancy. Such a policy could avoid a 
disparate impact by explicitly allowing requests for reasonable accommodations based on pregnancy 
and either granting the request or engaging in an interactive process with the employee.  

i.  A practice of not allowing employees to take breaks during work hours or a policy prohibiting 
employees from plugging in personal refrigerators in their work area may have a disparate impact 
on employees who are breastfeeding or chestfeeding. Such a policy could avoid a disparate impact 
by explicitly allowing requests for reasonable accommodations based on breastfeeding or 
chestfeeding and either granting the request or engaging in an interactive process with the 
employee.  

(b)  Criminal history. An employment practice or policy of excluding from consideration an applicant based 
on criminal history information may have a disparate impact based on race (particularly for Black 
applicants), national origin (particularly for Latinx/e applicants), or ancestry. Such a practice or policy that 
results in a disparate impact would, therefore, be unlawful unless it is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Even then, the practice or policy would still be unlawful if the 
complainant can show that there is a less discriminatory alternative that would achieve the same interest.  
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1.  A practice or policy that contains an individualized assessment of the facts and circumstances of the 
applicant's criminal record and other mitigating information is likely to be a less discriminatory 
alternative to a practice or policy that excludes individuals from employment or the application process 
based on criminal history information without conducting an individualized assessment. The following 
factors, among others, may be relevant to such an assessment, although the lack of information 
relating to any one of these factors shall not be considered a negative factor when conducting an 
individualized assessment:  

i.  The nature and severity of the offense and the facts and circumstances of the conduct 
underlying it;  

ii.  The specific duties and responsibilities of the position sought or held by the person;  

iii.  The bearing, if any, that the criminal offense has on the person's fitness or ability to perform 
one or more such duties or responsibilities;  

iv.  The time that has passed since the criminal offense;  

v.  The age of the individual at the time of the occurrence of the offense;  

vi.  Whether an offer or continuation of employment would involve an unreasonable risk to property 
or to the safety or welfare of specific individuals or the general public; and  

vii.  Any evidence of rehabilitation that the applicant or others may choose to provide, including 
good conduct in a correctional or detention facility or in the community, counseling or psychiatric 
treatment received, academic or vocational schooling, successful participation in work-release 
programs, or the recommendation of persons who know the applicant's character.  

2.  Nothing in this subsection shall be construed to prohibit any practice that is otherwise required by 
Federal or State law, rule, or regulation.  

3.  Nothing in this subsection shall be construed in such a way as to interfere with the protections 
afforded job applicants pursuant to the Opportunity to Compete Act, N.J.S.A. 34:6B-11 et seq., or the 
rules promulgated by the New Jersey Department of Labor and Workforce Development to implement 
the Opportunity to Compete Act.
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N.J.A.C. 13:16-4.1

This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.1 Disparate impact discrimination in the sale or rental of real 
property

(a)  Housing and real estate practices and policies may be unlawful if they have a disparate impact on 
members of a protected class. A housing or real estate practice or policy that has a disparate impact is 
prohibited unless, in accordance with N.J.A.C. 13:16-2.3, a respondent shows it is necessary to achieve a 
substantial, legitimate, nondiscriminatory interest and that there is not a less discriminatory alternative that 
would achieve the same interest.  

(b)  This subchapter applies to the practices and policies of housing providers and real estate brokers, 
agents, salespersons, and other covered entities.

Annotations

Notes

      Chapter Notes  

End of Document

https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6HCN-5N13-S8RJ-042G-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6HCN-5N13-S8RJ-045C-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6HCN-5N13-S8RJ-045S-00009-00&context=1530671


N.J.A.C. 13:16-4.2

This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.2 Sale or rental advertising

(a)  All housing providers and real estate brokers, agents, and salespersons are encouraged to make 
efforts to ensure that their advertising does not perpetuate historical patterns of housing segregation or 
discrimination in their respective localities, is not based solely on the characteristics of current or former 
residents, and does not rely on stereotypes about the characteristics predominantly found among residents 
of specific localities.  

(b)  All housing providers and real estate brokers, agents, and salespersons are encouraged, in a manner 
consistent with other requirements of State or Federal law, to conduct all sale and rental searches, listings, 
and advertisements, including referral programs, in such a manner as to ensure that all persons, including 
members of protected classes, are given fair, adequate, and equivalent notice of residential vacancies and 
referral programs and opportunities.  

1.  Housing providers and real estate brokers, agents, and salespersons are encouraged to advertise 
and provide notice of vacancies in a way that will ensure equal or equivalent visibility across the 
relevant housing market.  

2.  Housing providers should encourage their referral sources to seek and refer all qualified individuals, 
without regard to individuals' identities or membership in a protected class.  

3.  A housing provider's reliance on word-of-mouth referrals may be a prohibited housing practice or 
policy, based on actual or potential disparate impact, if its use discriminates against potential residents 
based on a protected characteristic. By way of example, but not limitation, a housing provider's practice 
or policy of relying on word-of-mouth referrals by its mostly white residents may violate the Act if the 
result is that almost all new applicants or residents are white. This is because the housing provider's 
reliance on word-of-mouth referrals may have resulted in limiting referrals to the networks or 
communities of current residents, resulting in a disparate impact on members of one or more protected 
classes, including people who do not identify as white.  

(c)  Nothing in this section shall preclude owners or operators of special needs and supportive housing, 
age-restricted housing, or affordable housing, including affordable housing developments that provide 
priority to veterans, from targeting advertising practices to the specific populations served; however, any 
practices and policies that have a disparate impact on members of protected classes other than those the 
housing is intended to serve may still violate this section. For example, a housing provider's practice or 
policy of advertising veteran housing by posting flyers in a veterans' organization's facilities only in majority 
white communities may violate the Act if the result is that almost all new applicants or residents are white. 
This is because the housing provider's advertisement may have resulted in limiting applicants to the 
communities the flyers were posted within, resulting in a disparate impact on members of one or more 
protected classes, including veterans who are not white.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.3 Sale or rental practices

(a)  Minimum income, financial standard, or income standard. A housing provider's minimum income 
requirement, financial standard, or income standard may have a disparate impact based on source of lawful 
income, including, but not limited to, for people who seek to pay rent with forms of government rental 
assistance that are available only to people with low incomes. Such governmental rental assistance 
includes, but is not limited to, Section 8 housing choice vouchers, COVID-19 Emergency Rental Assistance 
Program (CVERAP), State Rental Assistance Program (SRAP), and temporary rental assistance (TRA). If 
such a policy has a disparate impact, it would only be necessary to achieve a substantial, legitimate, 
nondiscriminatory interest if the housing provider applied the minimum income requirement, financial 
standard, or income standard proportionally only to the portion of the rent to be paid by the tenant, rather 
than the entire rental amount.  

(b)  Criminal history. A housing provider's practice or policy of excluding from consideration, housing 
applicants based on criminal history information may have a disparate impact based on race (particularly 
for Black applicants), national origin (particularly for Latinx/e applicants), or ancestry. Such a practice or 
policy that results in a disparate impact would, therefore, be unlawful, unless the housing provider could 
show it is necessary to achieve a substantial, legitimate, nondiscriminatory interest and there is not a less 
discriminatory alternative that would achieve the same interest.  

1.  Whether a particular housing practice or policy has a disparate impact pursuant to the Act is not the 
same as whether a particular housing practice or policy is consistent with the Fair Chance in Housing 
Act, P.L. 2021, c. 110.  

2.  Examples of practices or policies that are likely not necessary to achieve a substantial, legitimate, 
nondiscriminatory interest in protecting other residents or property include:  

i.  A practice or policy of excluding individuals from housing because of one or more prior arrests or 
charges that have not resulted in conviction;  

ii.  A practice or policy of excluding individuals from housing based on conviction records that have 
been erased through executive pardon, vacated, and otherwise legally nullified, expunged, or 
sealed;  

iii.  A practice or policy of excluding individuals from housing based on juvenile adjudications of 
delinquency; or  

iv.  A blanket practice or policy of excluding from housing all persons with any prior conviction 
record, without regard to when the conviction occurred, what the underlying conduct entailed, or 
any evidence of rehabilitation.  

3.  A practice or policy that contains an individualized assessment of the facts and circumstances of the 
housing applicant's criminal record and other mitigating information is likely to be a less discriminatory 
alternative to a practice or policy that excludes individuals from housing based on criminal history 
information without conducting an individualized assessment. The following factors, among others, may 
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be relevant to such an assessment, although the lack of information relating to any one of these factors 
shall not be considered a negative factor when conducting an individualized assessment:  

i.  The nature and severity of the offense, and the facts and circumstances of the conduct 
underlying it;  

ii.  The time that has passed since the offense;  

iii.  The age of the individual at the time of the occurrence of the offense;  

iv.  The degree to which the criminal offense, if it reoccurred, would negatively impact the safety of 
the housing provider's other tenants or property;  

v.  Whether the criminal offense occurred on, or was connected to, property that was rented or 
leased by the applicant; and  

vi.  Any evidence of rehabilitation that the applicant or others may choose to provide, including 
good conduct in a correctional or detention facility or in the community, counseling or psychiatric 
treatment received, academic or vocational schooling, successful participation in work-release 
programs, or the recommendation of persons who know the applicant's character.  

4.  Nothing in this subsection shall be construed to prohibit any practice that is otherwise required by 
Federal or State law, rule, or regulation.  

(c)  Credit score. Due to widespread historical disparities in credit and wealth, a practice or policy that 
excludes housing rental applicants from housing because of information associated with their consumer 
credit history may have a disparate impact based on race or national origin, particularly against Black, 
Hispanic, and Latinx/e applicants.  

1.  If a rental housing applicant shows that a particular practice or policy related to consumer credit 
history results in a disparate impact based on race or national origin, a housing provider would then 
have the burden to show that the policy is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest, for example, an interest in collecting rent on time, and that there is not a less 
discriminatory alternative that would achieve the same interest. For purposes of this subsection, a 
housing practice or policy is necessary to achieve a substantial, legitimate, nondiscriminatory interest 
when it is required by Federal or State law, rule, or regulation.  

i.  Examples of practices or policies for which a housing provider may not be able to satisfy its 
burden of showing that the practice or policy achieves a substantial, legitimate, nondiscriminatory 
interest and that there is not a less discriminatory alternative that would achieve the same interest 
include, but are not limited to, a practice or policy of automatically refusing all rental housing 
applicants who have:  

(1)  No credit score; or  

(2)  A credit score below a minimum threshold.  

ii.  A practice or policy that contains an individualized assessment of the facts and circumstances of 
the rental housing applicant's consumer credit history or credit score, along with other information 
bearing on the rental housing applicant's ability to reliably pay their rent, is likely to be a less 
discriminatory alternative to a blanket practice or policy that automatically excludes individuals from 
rental housing based on a lack of credit history or a credit score below a minimum threshold without 
conducting an individualized assessment. The following factors, among others, may be relevant to 
such an assessment, although the lack of information relating to any one of these factors shall not 
be considered a negative factor when conducting an individualized assessment:  

(1)  The nature of the items identified in a credit report, and whether those items actually bear 
on the rental housing applicant's ability to provide timely payment of rent;  

(2)  The time that has elapsed since the items were identified in a credit report;  
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(3)  Evidence presented by the rental housing applicant challenging the credibility or accuracy 
of the items identified in a credit report;  

(4)  In cases where an applicant is relying on government or other assistance to pay rent, the 
portion of the rent that will be paid by the rental housing applicant, versus the portion that will 
be paid by the government or other entity;  

(5)  Whether the rental housing applicant has taken any measures to improve their credit score 
or credit history since incurring any debts or obligations; and  

(6)  Whether the rental housing applicant has presented any other evidence tending to show 
ability to pay rent, such as evidence of income or evidence of on-time, complete rental 
payments over the course of the preceding 12 months.  

2.  Nothing in this subsection shall be construed to prohibit any practice that is otherwise required by 
Federal or State law, rule, or regulation.  

3.  Nothing in this subsection shall be construed to prohibit any practice or policy related to the sale of 
housing.  

(d)  Refusal to rent or sell to a person who requests a reasonable religious accommodation. A housing 
provider's practice or policy of refusing to rent or sell housing to a person because the person requests a 
religious accommodation pursuant to N.J.A.C. 13:16-4.5 is a violation of the Act.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.4 Real estate-related practices or policies

(a)  Real estate-related practices or policies may have a disparate impact on members of a protected class. 
A residential real estate-related practice or policy that has a disparate impact on members of a protected 
class is prohibited, unless the respondent shows it is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest and that there is not a less discriminatory alternative means of achieving the 
substantial, legitimate, nondiscriminatory interest. The practice or policy may involve: making available, or 
unavailable, a real estate-related transaction; establishing the price or other terms or conditions of a real 
estate-related transaction; providing, or refusing to provide, information regarding a real estate-related 
transaction; and the creation, dissemination, or application of criteria, requirements, procedures, or 
standards for the review and approval of a real estate-related transaction.  

(b)  This section applies to the practices and policies of real estate brokers, agents, salespersons, and 
other covered entities.
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This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.5 Residential property management practices

(a)  Housing providers' residential property management practices and policies may have a disparate 
impact on members of a protected class. A housing provider's residential property management practice or 
policy that has a disparate impact on members of a protected class is prohibited, unless the respondent 
shows it is necessary to achieve a substantial, legitimate, nondiscriminatory interest and that there is not a 
less discriminatory alternative means of achieving the substantial, legitimate, nondiscriminatory interest.  

(b)  A housing provider's residential property management practice or policy may have a disparate impact 
on prospective or current residents based on religion, if it requires the person to violate or forgo a sincerely 
held religious practice or religious observance as a term or condition of obtaining or retaining residence.  

1.  By way of example, but not limitation:  

i.  A residential community that does not provide a non-electronic means of entering or exiting the 
premises may result in a disparate impact for Jewish residents who do not use electricity while 
observing their Sabbath, who may not be able to enter or exit the premises on their Sabbath. Such 
terms and conditions may interfere with the rights and privileges associated with the property for an 
owner or tenant who needs a reasonable accommodation for religious observances, practices, or 
beliefs. Such a practice or policy could avoid a disparate impact by explicitly allowing requests for 
reasonable accommodations based on religious observances, practices, or beliefs and either 
granting the request or engaging in the interactive process with residents who request reasonable 
accommodations; and  

ii.  An apartment building policy that prohibits residents from affixing items to the outside of their 
doors or doorframes may have a disparate impact based on religion for residents whose religious 
beliefs require them to affix certain religious items, such as crucifixes, mezuzahs, or deity idols, to 
the outside of their doors or doorframes. Such terms and conditions may interfere with the rights 
and privileges associated with the property for an owner or tenant who needs a reasonable 
accommodation for religious observances, practices, or beliefs. Such a policy could avoid a 
disparate impact by explicitly allowing requests for reasonable accommodations based on religious 
observances, practices, or beliefs and either granting the request or engaging in an interactive 
process with the resident.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 4. HOUSING, REAL ESTATE, AND 
HOUSING FINANCIAL ASSISTANCE

§ 13:16-4.6 Housing financial assistance practices

(a)  Housing financial assistance practices and policies may have a disparate impact on members of a 
protected class. A housing financial assistance practice or policy that has a disparate impact on members 
of a protected class is prohibited, unless the respondent shows it is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest and that there is not a less discriminatory alternative means of 
achieving the substantial, legitimate, nondiscriminatory interest. The practice or policy may involve: making 
available, making unavailable, or discouraging the provision of housing financial assistance; establishing 
the terms or conditions of housing financial assistance; providing, or refusing to provide, information 
regarding housing financial assistance; determining the type of housing financial assistance to be provided; 
servicing of housing financial assistance; and the creation and application of criteria requirements, 
procedures, or standards for the review and approval of a real estate-related transaction.  

(b)  Nothing in this section shall preclude a housing provider from evaluating the consumer credit history of 
an applicant where such evaluation is required for a Federal loan product or formula or enforces Federal 
guidelines, including those requiring minimum credit scores for Federal Housing Administration loans.  

(c)  This section applies to the practices and policies of lending institutions and other covered entities that 
provide housing financial assistance.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 5. PUBLIC ACCOMMODATIONS

§ 13:16-5.1 Disparate impact discrimination in public accommodations

Practices and policies of places of public accommodation may have a disparate impact on members of a protected 
class. A practice or policy of a place of public accommodation that has a disparate impact on members of a 
protected class is prohibited unless, in accordance with N.J.A.C. 13:16-2.2, a respondent shows it is necessary to 
achieve a substantial, legitimate, nondiscriminatory interest. Even then, a practice or policy of a place of public 
accommodation may still be prohibited if a complainant shows there is a less discriminatory alternative that would 
achieve the same interest.
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N.J.A.C. 13:16-5.2

This file includes all Regulations adopted and published through the New Jersey Register, Vol. 57 No. 24, 
December 15, 2025

NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 5. PUBLIC ACCOMMODATIONS

§ 13:16-5.2 Practices or policies related to religious garb or articles of faith

(a)  A place of public accommodation's entrance policy may have a disparate impact on patrons or 
prospective patrons based on religion, if such a practice or policy requires a patron or prospective patron to 
violate or forgo a sincerely held religious practice or religious observance as a term or condition of obtaining 
the accommodation. By way of example, but not limitation, a restaurant, bar, theater, or sporting facility 
policy prohibiting hats or head coverings may have a disparate impact based on religion for patrons or 
prospective patrons who wear yarmulkes, hijabs, turbans, or other religious articles or articles of faith. Such 
a policy could avoid a disparate impact by explicitly allowing requests for reasonable accommodations 
based on religious beliefs and either granting the request or engaging in an interactive process with the 
patron or prospective patron.  

(b)  A requirement that all patrons wear particular clothing in order to participate in an activity may have a 
disparate impact based on religion for patrons or prospective patrons who cannot wear the required 
clothing for religious reasons. By way of example, but not limitation, a community sports team's requirement 
that all players wear shorts while participating in an athletic competition may have a disparate impact based 
on religion for a person who could not wear shorts for religious reasons. Such a policy could avoid a 
disparate impact by explicitly allowing requests for reasonable accommodations based on religious beliefs 
and either granting the request or engaging in an interactive process with the player or prospective player.  

(c)  A prohibition on weapons may have a disparate impact based on religion for a Sikh patron or 
prospective patron who wears a kirpan. Such a policy could avoid a disparate impact by explicitly allowing 
requests for reasonable accommodations based on religious beliefs, for example, allowing a kirpan but 
imposing a size restriction and ensuring that the kirpan was dull and sewn inside a sheath so it could not be 
removed, and either granting the request or engaging in an interactive process with the patron or 
prospective patron.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 5. PUBLIC ACCOMMODATIONS

§ 13:16-5.3 Educational practices or policies

(a)  Educational practices or policies may have a disparate impact on members of a protected class. An 
educational practice or policy that has a disparate impact on members of a protected class is prohibited, 
unless it is necessary to achieve a substantial, legitimate, nondiscriminatory interest. Even then, an 
educational practice or policy may still be prohibited if a complainant shows there is a less discriminatory 
alternative means of achieving the substantial, legitimate, nondiscriminatory interest.  

(b)  This section applies to the practices and policies of any educational institution that operates as a place 
of public accommodation and other covered entities.  

(c)  Student discipline. An educational institution's disciplinary practice or policy may have a disparate 
impact on members of a protected class. If a complainant shows that a particular practice or policy related 
to student discipline results in a disparate impact based on membership in a protected class, a school 
would then have the burden to show that the policy is necessary to achieve a substantial, legitimate, 
nondiscriminatory interest, for example, in creating a safe learning environment for all students or teachers. 
A complainant would then have the opportunity to show that a less discriminatory alternative exists that 
would achieve the same interest, for example, non-exclusionary disciplinary measures that have been 
shown to be effective at addressing minor or subjective infractions.  

1.  By way of example, but not limitation:  

i.  The use of zero tolerance policies or other disciplinary policies that exclusively or predominantly 
rely on exclusionary discipline for minor or subjective infractions, such as "insubordination," 
"disrespect," "misbehavior," etc., may have a disparate impact based on race and other protected 
characteristics.  

ii.  Except where other provisions of State law require immediate suspension, expulsion, or removal 
of a student, an educational institution's practice or policy of imposing suspensions, expulsions, or 
removals to an alternative school or alternative educational program without first meeting with the 
student's parent or guardian to review all relevant information about the incident to determine 
whether the conduct in question or the school's decision to impose exclusionary discipline for it was 
influenced by the student's protected characteristic may have a disparate impact based on 
disability, race, national origin, or other protected characteristics.  

(d)  Religious garb, religious diet, or articles of faith. A practice or policy of an educational institution may 
have a disparate impact on students based on religion if such a practice or policy requires a student to 
violate or forgo a religious practice or religious observance as a term or condition of participating in the 
educational program or activity. By way of example, but not limitation:  

1.  A prohibition on hats or head coverings may have a disparate impact based on religion for students 
who wear yarmulkes, hijabs, turbans, or other religious articles or articles of faith. Similarly, a grooming 
requirement may have a disparate impact based on religion for students who wear religiously 
mandated unshorn hair/beards. A requirement that all student athletes wear shorts while participating in 
an athletic competition may have a disparate impact on a student who could not wear shorts for 
religious reasons. In all such examples, a policy could avoid a disparate impact by explicitly allowing 
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requests for reasonable accommodations based on religious beliefs and either granting the request or 
engaging in an interactive process with the student;  

2.  A prohibition on bringing outside food into the school building may have a disparate impact on a 
student who must bring in food required for a religious diet. Such a policy could avoid a disparate 
impact by explicitly allowing requests for reasonable accommodations based on religious beliefs and 
either granting the request or engaging in an interactive process with the student; and  

3.  A prohibition on weapons may have a disparate impact based on religion for a Sikh student who 
wears a kirpan. Such a policy could avoid a disparate impact by explicitly allowing requests for 
reasonable accommodations based on religious beliefs, for example, a policy allowing a kirpan, but 
imposing a size restriction and ensuring that the kirpan was dull and sewn inside a sheath so it could 
not be removed, and either granting the request or engaging in an interactive process with the student.  

(e)  Language use and restrictions. A practice or policy of an educational institution that limits or prohibits 
the use of any particular language or dialect by students, parents, or others who are not employees, 
including, but not limited to, an English-only rule, may have a disparate impact on students, parents, and 
others based on national origin or ancestry. Similarly, a practice or policy of providing notices to students or 
parents only in English without making available the notices in any other languages spoken by students or 
parents may have a disparate impact on students and their parents based on national origin or ancestry.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 5. PUBLIC ACCOMMODATIONS

§ 13:16-5.4 Law enforcement practices and policies

(a)  Law enforcement practices or policies may have a disparate impact on members of a protected class. A 
law enforcement practice or policy that has a disparate impact on members of a protected class is 
prohibited, unless it is necessary to achieve a substantial, legitimate, nondiscriminatory interest. Even then, 
a law enforcement practice or policy may still be prohibited if a complainant shows there is a less 
discriminatory alternative means of achieving the substantial, legitimate, nondiscriminatory interest.  

(b)  This section applies to the practices and policies of State and local law enforcement agencies.  

(c)  Practices and policies based on location. A law enforcement agency's practices or policies to patrol or 
conduct checkpoints in specific geographic areas may have a disparate impact on members of a protected 
class who reside, work, or frequent those geographic areas.  

(d)  Practices and policies regarding the use of force. A law enforcement practice or policy that is out of 
compliance with the Office of the Attorney General's Use of Force Policy regarding the use of force against 
a person who does not comply with a law enforcement officer's verbal directions may also have a disparate 
impact on members of a protected class.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 5. PUBLIC ACCOMMODATIONS

§ 13:16-5.5 State and county correctional facility and municipal jail practices 
and policies

(a)  State correctional facility, county correctional facility, and municipal jail practices or policies may have a 
disparate impact on members of a protected class. A State or county correctional facility or municipal jail 
practice or policy that has a disparate impact on members of a protected class is prohibited, unless it is 
necessary to achieve a substantial, legitimate, nondiscriminatory interest. Even then, a State or county 
correctional facility or municipal jail practice or policy may still be prohibited if a complainant shows there is 
a less discriminatory alternative means of achieving the substantial, legitimate, nondiscriminatory interest.  

(b)  This section applies to the practices and policies of State correctional facilities, county correctional 
facilities, and municipal jails.  

(c)  Incarcerated person disciplinary practices and policies. Disciplinary practices and policies used by a 
State correctional facility, county correctional facility, or municipal jail for disciplining incarcerated persons 
may have a disparate impact on members of a protected class. By way of example, but not limitation, the 
practice or policy of using isolated confinement where not explicitly required by applicable statute, rule, or 
regulation may have a disparate impact based on race.  

(d)  Language assistance practices or policies. A State correctional facility, county correctional facility, or 
municipal jail's language assistance practices or policies may have a disparate impact on incarcerated 
persons based on national origin. By way of example, but not limitation, a State correctional facility, county 
correctional facility, or municipal jail's lack of a language assistance policy may have a disparate impact on 
incarcerated persons who do not speak English based on their national origin. For example, a State 
correctional facility's lack of a policy to ensure incarcerated persons who do not speak English have equal 
access to the facility's services may have a disparate impact on Hispanic or Latinx/e incarcerated persons 
who have limited English proficiency.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 6. CONTRACTING

§ 13:16-6.1 Disparate impact discrimination in contracting

(a)  Contracting practices and policies may have a disparate impact on members of a protected class. A 
contracting practice or policy that has a disparate impact on members of a protected class is prohibited, 
unless, in accordance with N.J.A.C. 13:16-2.2, a respondent shows it is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Even then, a contracting practice or policy may still be prohibited if a 
complainant shows there is a less discriminatory alternative that would achieve the same interest.  

(b)  This section applies to the practices and policies of any person who is required to comply with N.J.S.A. 
10:5-12 and other covered entities.
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NJ - New Jersey Administrative Code  >  TITLE 13. LAW AND PUBLIC SAFETY  >  CHAPTER 16. 
DISPARATE IMPACT DISCRIMINATION  >  SUBCHAPTER 6. CONTRACTING

§ 13:16-6.2 Contract bid selection and recruitment

(a)  A contractor's use of bid selection procedures or selection criteria may have a disparate impact on 
members of a protected class. It is an unlawful contracting practice for any contractor to make use of any 
bid selection procedure or selection criteria that has the effect of screening out members of a protected 
class, unless the contractor shows it is necessary to achieve a substantial, legitimate, nondiscriminatory 
interest. Whether a practice or policy of using a bid selection procedure or selection criteria is necessary to 
achieve a substantial, legitimate, nondiscriminatory interest is equivalent to whether the practice or policy is 
job related and consistent with a legitimate business necessity. A bid selection procedure or selection 
criteria may still be prohibited if necessary to achieve a substantial, legitimate, nondiscriminatory interest if 
a complainant shows there is a less discriminatory alternative that would achieve the same interest. An 
alternative selection procedure is less discriminatory where it does not screen out, or screens out fewer, 
members of the protected class. For example, a contractor's practice of refusing bids from people who live 
in a city or geographic area where the majority of residents are people of color may have a disparate impact 
by screening out people of color with whom they could contract, and therefore, having the effect of 
excluding people on the basis of race or national origin. The use of geographic location as selection 
criterion that resulted in a disparate impact would be unlawful unless necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Even if the contractor could show it was necessary to achieve a 
substantial, legitimate, nondiscriminatory interest, the bid selection criterion may still be prohibited if a 
complainant could show that alternative job-related tests or criteria that do not screen out, or screen out 
fewer, members of the protected class are available. The guidelines set forth in the Uniform Guidelines on 
Employee Selection Procedures, 29 CFR 1607 (1978), are incorporated herein by reference, and applied to 
all protected characteristics listed in the Act. Where there is a conflict between such guidelines and this 
chapter, the rules in this chapter shall control. Upon request, the Division will make the guidelines available 
for public inspection and make available a printed copy of the guidelines.  

(b)  A contractor's reliance on word-of-mouth recruitment for bids during a bidding process may be a 
prohibited recruitment practice or policy if its use actually or predictably results in a disproportionately 
negative effect on persons placing bids who are members of a protected class. For example, a contractor's 
practice or policy of relying on word-of-mouth recruitment for bids by the mostly white subcontractors it 
works with may violate the Act if the result is that almost all new subcontractors are white. This is because 
the contractor's reliance on word-of-mouth recruitment for bids may have resulted in limiting recruitment to 
the networks or communities of current subcontractors, resulting in a disparate impact on members of one 
or more protected classes, including people who do not identify as white.

Annotations

Notes

      Chapter Notes  
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Disparate Impact Discrimination Claim Analysis
New Jersey’s Law Against Discrimination (LAD) prohibits disparate 
impact discrimination based on a protected characteristic. Disparate 
impact discrimination occurs when a seemingly neutral practice or policy of a covered 
entity (employers, housing providers, and places open to the public) results in a 
disproportionately negative effect based on a protected characteristic, even where there 
is no intent to discriminate.

An impacted individual may file a complaint with DCR (referred to as a “Complainant”) or 
in Superior Court against a covered entity (referred to as a “Respondent”). This resource is 
intended to provide an introduction to the 3 questions asked by DCR and the courts when 
analyzing whether a practice or policy has an unlawful disparate impact. This document 
does not provide legal advice. Read DCR’s Disparate Impact Regulations here, frequently 
asked questions here, and view our other resources or file a complaint at NJCivilRights.gov.

Question 1: Did the Complainant Identify a Practice or Policy?
First, the Complainant bears the burden of (is responsible for) identifying a practice 
or policy that has a disproportionately negative effect on them due to their protected 
characteristic (traits such as race, religion, gender, disability, national origin, and 
others*).

If the Complainant is unable to do so, DCR’s analysis stops here.  
There is no disparate impact liability.

If the Complainant is successful in meeting their burden, 
DCR’s analysis moves to Question 2.

* The LAD additionally protects against discrimination based on color, nationality, ancestry, pregnancy, 
breastfeeding/chestfeeding, sexual orientation, gender identity, gender expression, marital status or domestic 
partnership/civil union status, and liability for military service, as well as in some contexts: familial status 
(housing); source of lawful income used for rental or mortgage payments (housing); age (employment); atypical 
hereditary cellular or blood trait, genetic information, and the refusal to submit to a genetic test or make available 
to an employer the results of a genetic test (employment).

NJ Division on Civil Rights | NJDCR4U@njcivilrights.gov | 1-833-653-2748

https://www.njoag.gov/wp-content/uploads/2025/12/N.J.A.C.-13-16-Disparate-Impact-Discrimination.pdf
https://www.njoag.gov/wp-content/uploads/2026/03/Disparate-Impact-Discrimination-FAQs.pdf
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Question 2: Is the Respondent’s Practice or Policy Necessary?
The burden (responsibility) shifts to the Respondent to establish that the challenged practice 
or policy is necessary to achieve a substantial, legitimate, nondiscriminatory interest. The 
Respondent must show that the practice or policy achieves the stated goal.

Question 3: Is there a Less Discriminatory Alternative?
The final question asks whether there is a less discriminatory alternative to the challenged practice or 
policy that would achieve the Respondent’s substantial, legitimate, nondiscriminatory interest. Which 
party bears the burden (is responsible) for answering this question depends on the type of claim.

If the Respondent is unable to do so, DCR’s analysis stops here. 
There is no legitimate justification for the practice/policy, so 
the Respondent is legally responsible for the disparate impact 
caused by the practice or policy.

If the Respondent is successful in meeting their burden, 
DCR’s analysis moves to Question 3.

In housing discrimination claims, 
the burden remains with the 
Respondent.

In all other types of discrimination 
claims (employment, places of 
public accommodation), the burden 
shifts back to the Complainant.

If the Respondent is unable to show 
that there is no less discriminatory 
alternative, they are legally 
responsible for the disparate impact 
caused by their practice or policy.

If the Complainant establishes 
that there is a less discriminatory 
alternative, the Respondent is legally 
responsible for the disparate impact 
caused by their practice or policy.

If the Respondent establishes that 
there is no less discriminatory 
alternative, they are not legally 
responsible for the disparate impact 
caused by the practice or policy.

For an example, see DCR’s resource on Disparate Impact Discrimination in School Discipline.

If the Complainant is unable to show 
that there is a less discriminatory 
alternative, the Respondent is not 
legally responsible for the disparate 
impact caused by the practice or policy.

Disparate Impact Discrimination Claim Analysis

mailto:NJDCR4U%40njcivilrights.gov?subject=
https://www.njoag.gov/wp-content/uploads/2025/11/Disparate-Impact-Discrimination-in-School-Discipline.pdf
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Disparate Impact Discrimination Frequently Asked Questions (FAQs) 

The Division on Civil Rights (DCR) adopted Rules Pertaining to Disparate Impact 
Discrimination at N.J.A.C. 13:16 on December 15, 2025. The new rules clarify that the New 
Jersey Law Against Discrimination (LAD) prohibits disparate impact discrimination in 
employment, housing, housing financial assistance, places of public accommodation, and 
contracting. The rules provide the legal standard and burdens of proof required in disparate 
impact discrimination claims and provide examples of practices and policies that may result in a 
disparate impact. The rules clarify the legal standards used by DCR and New Jersey courts to 
evaluate disparate impact discrimination claims. For an introduction to how DCR and the courts 
analyze disparate impact discrimination claims, read DCR’s Disparate Impact Discrimination 
Claim Analysis Fact Sheet. 

The rules do not create new liability or change the law in New Jersey. They clarify existing 
standards, obligations, and rights under the LAD. Disparate impact discrimination has been 
recognized under the LAD by DCR and New Jersey courts for decades. The rules contain 
examples of practices and policies that may have a disproportionately negative effect on 
members of a protected class. Not every listed practice and policy will be unlawful in every case, 
and the examples in the rules do not represent every practice or policy that may result in an 
unlawful disparate impact. Covered entities are encouraged to speak with a qualified attorney to 
address their specific questions. 

The LAD prohibits disparate impact and disparate treatment discrimination and bias-based 
harassment based on protected characteristics, including race, religion, national origin, ancestry, 
nationality, gender, sexual orientation, gender identity, gender expression, disability, and others, 
in employment, housing, places of public accommodation, credit, and contracting. Covered 
entities are encouraged to proactively review, evaluate, and if necessary, adjust their practices 
and policies to identify and prevent potential disparate impact discrimination. 

The purpose of these FAQs is to clarify and explain DCR’s understanding of existing legal 
requirements in order to facilitate compliance with the LAD. These FAQs do not impose any 
new or additional requirements that are not included in the LAD and Rules Pertaining to 
Disparate Impact Discrimination, do not establish any rights or obligations for any person, and 
will not be enforced by DCR as a substitute for enforcement of the LAD and rules. These FAQs 
do not provide legal advice and should not be treated as providing legal advice. Persons with 
questions about the LAD or the disparate impact discrimination rules are encouraged to speak 
with a qualified attorney to address their specific questions. 

To find out how to file a complaint with DCR, click here, visit http://bias.njcivilrights.gov, or 
call 1.833.NJDCR4U (1.833.653.2748). 

https://www.njoag.gov/wp-content/uploads/2025/12/N.J.A.C.-13-16-Disparate-Impact-Discrimination.pdf
https://www.njoag.gov/wp-content/uploads/2025/12/N.J.A.C.-13-16-Disparate-Impact-Discrimination.pdf
https://www.njoag.gov/wp-content/uploads/2025/12/DI-Burden-Shifting-Flowchart.pdf
https://www.njoag.gov/wp-content/uploads/2025/12/DI-Burden-Shifting-Flowchart.pdf
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/learn-how-to-file-a-complaint/
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I. Disparate Impact Discrimination 

1. What is disparate impact discrimination?  

The LAD prohibits both disparate impact and disparate treatment discrimination.  

Disparate impact discrimination occurs when a practice or policy that is seemingly neutral 
(applies to everyone) results in a disproportionately negative effect on members of a protected 
class, even where there is no intent to discriminate. In other words, the practice or policy harms 
some people who share one or more protected traits more than it harms others who do not share 
the same trait(s).  

Disparate impact discrimination is different from disparate treatment discrimination. Disparate 
treatment is a form of intentional discrimination where an individual is treated less favorably 
because of their membership in a protected class.  

2. Who is protected under the law? 

Everyone in New Jersey is protected from discrimination based on their protected characteristics 
or traits. Protected characteristics include race, color, religion, national origin, nationality, 
ancestry, gender, pregnancy, breastfeeding/chestfeeding, sexual orientation, gender identity, 
gender expression, disability, marital status or domestic partnership/civil union status, service in 
the Armed Forces of the United States, and liability for service in the Armed Forces of the 
United States. In housing, protected characteristics additionally include familial status and source 
of lawful income used for rental or mortgage payments. In employment, protected characteristics 
additionally include age, atypical hereditary cellular or blood trait, genetic information, and the 
refusal to submit to a genetic test or make available to an employer the results of a genetic test. 

Individuals are protected from discrimination and can file a complaint with DCR regardless of 
their immigration or citizenship status. DCR does not ask, record, or share that information. The 
LAD protects people who file a discrimination claim from retaliation for filing. 

3. Who must follow the Disparate Impact Discrimination rules? 

• Employers
• Housing providers, such as property owners, landlords, and property management

companies
• Real estate brokers, agents, and salespersons
• Lending institutions, such as banks
• Individuals and entities contracting for goods or services
• Places of public accommodation, including:

o Schools
o Stores and businesses
o Restaurants
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o Health care providers (doctor’s offices, hospitals, etc.)
o Government agencies
o State and local law enforcement agencies
o State and county correctional facilities, such as prisons, and municipal jails

Under the LAD, these persons, businesses, and places are called “covered entities.” 

4. How do you bring a claim of disparate impact discrimination?  

Claims can be filed with DCR or in New Jersey Superior Court by individuals or entities harmed 
by discriminatory practices, advocacy groups on behalf of harmed individuals, and certain 
government officials who enforce the law. Individuals who file with DCR are called 
Complainants, while parties accused of discrimination are called Respondents. Individuals who 
file in New Jersey Superior Court are called plaintiffs, while parties accused of discrimination 
are called defendants. Although these FAQs refer to the parties as Complainants and 
Respondents, these rules apply regardless of whether the claim is filed with DCR or in Superior 
Court. 

To file a claim with DCR, use the NJBIAS portal at bias.njcivilrights.gov. For more information 
about DCR’s complaint process and available remedies, visit Learn How To File A Complaint - 
New Jersey Office of Attorney General.  

5. What is the legal standard for disparate impact discrimination under the LAD? 

A practice or policy that disproportionately affects members of an LAD-protected class is 
unlawful and a violation of the LAD unless the practice or policy is necessary to achieve a 
substantial, legitimate, nondiscriminatory interest. Even if the practice or policy is necessary to 
achieve a substantial, legitimate, nondiscriminatory interest, it may still be unlawful if there is a 
less discriminatory alternative practice or policy that would achieve the same interest. This 
means that a practice or policy may violate the LAD if it harms a protected group (even 
unintentionally) unless there is a clear need that is not discriminatory and no less discriminatory 
way to address it. 

6. What are the questions DCR and the courts ask when analyzing whether a practice or 
policy has an unlawful disparate impact? 

There are three questions DCR and the courts ask when analyzing a claim of disparate impact 
discrimination. Which party bears the burden of answering each question depends on the 
question and the type of claim. This process is sometimes referred to as burden-shifting.  

Question 1: Did the Complainant Identify a Practice or Policy? 

First, the Complainant bears the burden of (is responsible for) identifying a practice or policy 
that has a disproportionately negative effect on members of a protected class. This means the 
Complainant is responsible for providing evidence or otherwise showing that the practice or 
policy caused the impact. If the Complainant is unable to do so, the analysis stops here. There is 

https://bias.njcivilrights.gov/en-US/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/learn-how-to-file-a-complaint/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/learn-how-to-file-a-complaint/
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no disparate impact liability. If the Complainant is able to meet their burden, the analysis moves 
to Question 2. 

Question 2: Is the Respondent’s Practice or Policy Necessary? 

Once the Complainant has successfully identified a practice or policy that has a 
disproportionately negative effect on members of a protected class, the burden shifts to the 
Respondent to establish that the challenged practice or policy is necessary to achieve a 
substantial, legitimate, nondiscriminatory interest. The Respondent must show that the practice 
or policy achieves the stated goal. If the Respondent is unable to do so, the analysis stops here. 
There is no legitimate justification for the practice or policy, so the Respondent is legally 
responsible for the disparate impact caused by the practice or policy. If the Respondent is able to 
meet their burden, the analysis proceeds to Question 3. 

Question 3: Is there a Less Discriminatory Alternative? 

The final question asks whether there is a less discriminatory alternative to the challenged 
practice or policy that would achieve the Respondent’s substantial, legitimate, nondiscriminatory 
interest. Which party bears the burden (is responsible) for answering this question depends on the 
type of claim. 

For an example, see DCR’s resource on Disparate Impact Discrimination in School Discipline. 

https://www.njoag.gov/wp-content/uploads/2025/11/Disparate-Impact-Discrimination-in-School-Discipline.pdf
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7. How does a Complainant identify a practice or policy that results in a disparate impact? 

A Complainant needs to establish that a practice or policy disproportionately affects members of 
a protected class, meaning it harms some people who share one or more protected traits more 
than it harms others who do not share the same trait(s). This can be shown through evidence, 
including the following:  

• National, State, and local statistical data
• Demographic or census data
• Labor market data
• Job applicant or employee files or data
• Housing applicant, tenant, or resident files or data
• Criminal justice system data and police and court records
• Correctional facility (jails and prisons) data and records
• School disciplinary data

DCR’s investigators may look at available data to determine the impact of the practice or policy 
when a person files a complaint with DCR. 

8. What is a substantial, legitimate, nondiscriminatory interest? 

A substantial, legitimate, nondiscriminatory interest means that the reason the Respondent gives 
for the practice or policy is important to the entity’s functioning, real (not made up after the fact), 
and fair (not based on a protected trait). Respondents have the burden of establishing that a 
challenged practice or policy is necessary to achieve a substantial, legitimate, nondiscriminatory 
interest. The regulations define these terms as: 

• “Substantial interest” means a core interest of the entity that has a direct relationship to
the function of that entity.

• “Legitimate interest” means that a justification for a challenged practice or policy is
genuine and not false or pretextual (made up).

• “Nondiscriminatory interest” means that a justification for a challenged practice or policy
does not itself discriminate based on a protected characteristic.

The entity defending its practice or policy must establish that its challenged practice or policy 
achieves the stated interest. This means the entity must cite actual evidence demonstrating the 
connection. Evidence must be empirical, meaning that it is not hypothetical or speculative, and 
demonstrate the practice or policy effectively meets the stated interest. 

For example, a school adopts a “zero-tolerance” school discipline policy that results in 
mandatory suspension, expulsion, or law enforcement referral for certain types of student 
misconduct. A Complainant who claims the policy discriminates against Black students must 
first establish that the policy has a disproportionately negative effect based on race. They may do 
this by showing that the policy consistently leads to higher rates of suspensions and expulsions 
for Black students as compared to their peers. 



6 

Then, the school must demonstrate that the policy is necessary to meet a substantial, legitimate, 
nondiscriminatory interest. Schools, for instance, have a substantial, legitimate, 
nondiscriminatory interest in creating a safe learning environment for all students and teachers. 
On the other hand, a false or pretextual interest would not meet the burden of showing that the 
practice or policy is necessary to meet a substantial, legitimate, nondiscriminatory interest. To 
meet its burden, the school must demonstrate that the zero-tolerance policy effectively achieves a 
safe learning environment through empirical evidence (not hypothetical or speculative). See 
DCR’s resource on Disparate Impact Discrimination in School Discipline. 

9. What is a less discriminatory alternative practice or policy? 

Once a Respondent demonstrates that the challenged practice or policy is necessary to achieve a 
substantial, legitimate, nondiscriminatory interest, DCR or the court next asks whether there is a 
less discriminatory alternative that would serve that interest.  

A less discriminatory alternative is a different practice or policy that would achieve a covered 
entity’s same goal, with a lower or no discriminatory impact. The alternative practice or policy 
does not need to meet the Respondent’s interest in exactly the same way as the challenged 
practice or policy. That means a covered entity may be liable under the LAD, even when a less 
discriminatory alternative may require somewhat more labor, time, and resources on the part of 
the covered entity, or may be less efficient or more costly, than the challenged practice or policy. 

For example, a tenant files a complaint alleging that a property owner’s policy to automatically 
deny all housing applicants without credit history or all applicants with a credit score below a 
certain number has a disparate impact on the basis of race and national origin. The property 
owner responds that the policy is necessary to guarantee tenants pay their rent on time. An 
example of a less discriminatory alternative to the automatic denial policy is a practice or policy 
to individually assess each applicant’s ability to pay their rent. This assessment would include 
the facts and circumstances of the rental housing applicant’s consumer credit history or credit 
score beyond the score alone, along with other information relevant to the applicant’s ability to 
reliably pay their rent (such as receipt of government or other assistance to pay rent; evidence of 
income; or evidence of on-time, complete rental payments over the course of the preceding 12 
months).  

The individualized assessment achieves the property owner’s goal of ensuring that prospective 
tenants will be able to pay their rent on time. It also reduces the disproportionate impact on 
Black, Hispanic, and Latinx/e applicants who are more likely to have a lower or no credit score 
and would more likely be excluded under an automatic denial policy compared to other 
applicants who do not share those protected characteristics, regardless of their ability to pay rent. 

https://www.njoag.gov/wp-content/uploads/2025/11/Disparate-Impact-Discrimination-in-School-Discipline.pdf
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II. Disparate Impact Discrimination in Employment 

10. What are examples of employment practices and policies that may result in an unlawful 
disparate impact on members of a protected class? 

The following examples may, depending on the facts of the case and following an analysis of 
whether each party has met their burden, result in an unlawful disparate impact:  

• Workplace language restrictions: The adoption or enforcement of a policy that limits or
prohibits the use of any language in the workplace, including, but not limited to, an
English-only rule, may have a disproportionately negative effect on employees based on
national origin, ancestry, nationality, or other protected characteristics.

• Citizenship requirements that are not based on Federal or State law: Citizenship
requirements for a position that are not based on Federal or State law may have a
disproportionately negative effect on applicants and employees based on national origin,
ancestry, or nationality.

• Height and weight requirements: Height and weight requirements may have a
disproportionately negative effect on applicants or employees based on gender, national
origin, ancestry, or disability.

• Dress and appearance requirements: Dress and appearance requirements may have a
disproportionately negative effect based on religion, pregnancy, gender identity, gender
expression, disability, or race.

• Driver’s license requirements: A requirement to possess a driver’s license may have a
disproportionately negative effect on applicants or employees based on disability,
national origin, or nationality.

• Exclusions based on criminal history: An employment practice or policy of excluding
from consideration an applicant based on criminal history information may have a
disproportionately negative effect based on race (particularly for Black applicants),
national origin (particularly for Latinx/e applicants), or ancestry.

• Use of automated decision-making tools (ADMs) in hiring or employment: The use of
automated decision-making tools (ADMs) to make employment decisions, including
decisions related to advertising, recruiting, screening, interviewing, hiring, and
compensation, or any other terms, conditions, or privileges of employment, may have a
disproportionately negative effect based on a protected characteristic, such as race,
national origin, gender, disability, or religion.

Each case is fact-specific and analyzed according to the burden-shifting process and legal 
standards described above. As with any challenged practice or policy, an employer has the 
opportunity to demonstrate that its practice or policy is necessary to achieve a substantial, 
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legitimate, nondiscriminatory interest. Employers should review their practices and policies and 
evaluate the availability of less discriminatory alternative practices and policies. 

III.  Disparate Impact Discrimination in Housing, Real Estate, and Home Lending 

11. What housing providers are included? 

The housing provisions of the LAD apply to rental housing providers such as property owners, 
landlords, and property management companies; sellers of real estate; lenders; and others 
involved in housing transactions, such as real estate brokers, agents, and salespersons. Lenders 
include anyone that makes or purchases loans or extends credit, such as banks and building and 
loan associations, for the purchase, construction, repair, or maintenance of housing. The term 
includes, but is not limited to, affiliates, agents, officers, or employees of lenders. 

12. What are examples of housing practices and policies that may result in an unlawful 
disparate impact on members of a protected class? 

The following examples may, depending on the facts of the individual case and following an 
analysis of whether each party has met their burden, result in an unlawful disparate impact:  

• Reliance on word-of-mouth recruiting: A housing provider’s exclusive reliance on word-
of-mouth referrals by current tenants for new tenants may have a disproportionately
negative effect based on a protected characteristic such as race if the result is that almost
all new applicants or residents are of the same protected class as current residents.

• Minimum income requirement, financial standard, or income standard: A housing
provider’s minimum income requirement, financial standard, or income standard may
have a disproportionately negative effect based on source of lawful income, including,
but not limited to, people who seek to pay rent with any federal, State, or local public
assistance or housing assistance voucher or funds, including Section 8 housing choice
vouchers, that are available only to people with low incomes. The LAD requires housing
providers, in assessing eligibility for rental housing, to apply any minimum income
requirement or financial standard exclusively to the portion of rent to be paid by the
tenant.

• Exclusions based on criminal history, eviction history, or credit history: A housing
provider’s practice or policy of excluding from consideration housing applicants based on
criminal history, eviction history, or credit history information may have a
disproportionately negative effect based on race (particularly for Black applicants),
national origin (particularly for Latinx/e applicants), ancestry, or other protected
characteristics.

• Lack of religious accommodations: A residential community that does not provide a non-
electronic means of entering or exiting the premises may have a disproportionately
negative effect based on religion for Jewish residents who do not use electricity while
observing their Sabbath. An apartment building policy that prohibits residents from
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affixing items to the outside of their doors or doorframes may have a disproportionately 
negative effect based on religion for residents whose religious beliefs require them to 
affix certain religious items, such as crucifixes, mezuzahs, or deity idols, to the outside of 
their doors or doorframes. 

• Housing advertising placement: Housing advertising practices that exclude potential
tenants or buyers from seeing housing opportunities may have a disproportionately
negative effect based on a protected characteristic. For example, exclusively placing
advertising for housing opportunities in publications that serve limited areas or targeting
online advertisements to particular locations may have a disproportionately negative
effect based on race or national origin, among other protected characteristics.

• Home appraisal practices: A home appraisal practice that discounts homes in majority
Black neighborhoods or neighborhoods with signs and other postings in languages other
than English may have a disproportionately negative effect based on race and national
origin, ancestry, or nationality, respectively.

Each case is fact-specific and analyzed according to the burden-shifting process and legal 
standards described above. As with any challenged practice or policy, a housing provider has the 
opportunity to demonstrate that its practice or policy is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Housing providers should review their practices and 
policies and evaluate the availability of less discriminatory alternative practices and policies. 

IV.   Disparate Impact Discrimination in Places Open to the Public 

13. What are examples of practices and policies in places open to the public that may result 
in an unlawful disparate impact on members of a protected class? 

The following examples may, depending on the facts of the individual case and following an 
analysis of whether each party has met their burden, result in an unlawful disparate impact: 

• Dress and appearance entrance policies: A place of public accommodation’s entrance
policy may have a disproportionately negative effect on patrons or prospective patrons
based on religion, if such a practice or policy requires a patron or prospective patron to
violate or forgo a sincerely held religious practice or religious observance as a term or
condition of obtaining the accommodation. For instance, a restaurant, bar, theater, or
sporting facility policy prohibiting hats or head coverings may have a disparate impact
based on religion for patrons or prospective patrons who wear yarmulkes, hijabs, turbans,
or other religious articles or articles of faith.

• Language use and restrictions: A school’s practice or policy that limits or prohibits the
use of any particular language or dialect by students, parents, or others who are not
employees, including, but not limited to, an English-only rule, may have a
disproportionately negative effect based on national origin, ancestry, nationality, race, or
other protected characteristics.
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• Law enforcement based on location: A law enforcement agency’s practices or policies to
selectively patrol or conduct checkpoints in specific geographic areas may have a
disproportionately negative effect on members of a protected class, such as people of a
particular race, who may be more likely to reside, work, or frequent those areas.

• Incarcerated person disciplinary practices and policies: A State correctional facility,
county correctional facility, or municipal jail’s practices and policies for disciplining
incarcerated persons, such as using isolated confinement where not explicitly required by
applicable statute, rule, or regulation, may have a disproportionately negative effect based
on race.

• Business delivery practices and policies: A business’s practice or policy to only deliver to
certain neighborhoods or refuse to deliver to certain neighborhoods, regardless of actual
distance, may have a disproportionately negative effect on members of a protected class,
such as people of a particular national origin, ancestry, nationality, race, or religion, who
may be more likely to reside in certain neighborhoods.

Each case is fact-specific and analyzed according to the burden-shifting process and legal 
standards described above. As with any challenged practice or policy, a place of public 
accommodation has the opportunity to demonstrate that its practice or policy is necessary to 
achieve a substantial, legitimate, nondiscriminatory interest. Places of public accommodation 
should review their practices and policies and evaluate the availability of less discriminatory 
alternative practices and policies. 

V.  Disparate Impact Discrimination in Contracting 

14. What are examples of contracting practices and policies that may result in an unlawful 
disparate impact on members of a protected class? 

The following examples may, depending on the facts of the individual case and following an 
analysis of whether each party has met their burden, result in an unlawful disparate impact: 

• Contract bid selection and recruitment: An entity’s use of certain bid selection procedures
or selection criteria to award contracts may have a disproportionately negative effect on
members of a protected class. For example, an entity’s practice of refusing bids from
people who live in a city or geographic area where the majority of residents are people of
color may have a disproportionately negative effect based on race or other protected
characteristics.

• Word-of-mouth recruitment for bids: A contractor’s reliance on word-of-mouth
recruitment for bids during a bidding process, if it results in limiting recruitment to the
same networks or communities of current subcontractors, may result in a
disproportionately negative effect based on race or other protected characteristics.

Each case is fact-specific and analyzed according to the burden-shifting process and legal 
standards described above. As with any challenged practice or policy, a contracting entity has the 
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opportunity to demonstrate that its practice or policy is necessary to achieve a substantial, 
legitimate, nondiscriminatory interest. Contracting entities should review their practices and 
policies and evaluate the availability of less discriminatory alternative practices and policies. 
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Stephanie D. Gironda is Counsel on the Wilentz Employment Law team. 
As a trusted counselor and seasoned litigator, she focuses on all 
varieties of employment matters. Employees rely on her legal advice to 
resolve some of the most difficult circumstances at work, including claims
of harassment, discrimination and retaliation based on membership in a 
protected category such as gender, age, race, sexual orientation, 
religion, national origin and disability as well as whistleblower, wage and 
hour, and leave time claims. She has significant experience in counseling
employees on accommodation requests based on disability or religion 
and how to deal with performance warnings and performance 
improvement plans from employers. Stephanie also advises employees 
on employment and severance agreements, and often represents 
employees in unemployment hearings.

Stephanie currently chairs two committees as a member of the Executive
Committee of the Labor and Employment Law Section of the New Jersey 
State Bar Association. She also speaks frequently for the New Jersey 
State Bar on topics of continuing legal education, including at the New 
Jersey State Bar Association Annual Meeting. Stephanie is a Bencher in 
the Sidney Reitman Employment Law Inn of Court, an organization that 
provides newer attorneys with legal education and skills practice. She is 
a member and Trustee of the LGBTQ Section of the New Jersey State 
Bar.  In addition to legal organizations, Stephanie is a member of the 
Board of Trustees for Banyan School.

Stephanie has written many materials for continuing legal education 
presentations. She has been published in the New Jersey Labor & 
Employment Quarterly and the American Bar Association Journal of 
Labor & Employment Law. Yearly, she edits a book chapter on Wage and
Hour Law for Lexis publications.  Stephanie was interviewed and quoted 
on American Public Media’s Marketplace for a segment titled “More 
Companies Insure Against Employee Harassment,” which aired 
nationwide. In addition, Stephanie blogs regularly on the Firm’s 
Employer's Legal Resource     Blog   about timely legal matters affecting the 
area of Labor and Employment law.
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Since 2025, Stephanie has been selected for inclusion in the Best 
Lawyers in America list for Employment Law- Individuals.

Best Lawyers in America® (https://www.bestlawyers.com/methodology) 
is published by Best Lawyers.

A description of the selection processes may be accessed via the above 
links. The aforementioned organizations are private peer review 
organizations, not court-specific, public certification vehicles. No aspect 
of this advertisement has been submitted to or approved by the Supreme
Court of New Jersey.

Articles

Co- Author and Editor, “Recurring Insurance Defense Issues: A State-by-
State Survey,” ABA Section of Labor and Employment Law, 2016 
Midwinter Meeting of the Employment Rights & Responsibilities 
Committee, March 15, 2016
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Rob advises employers on a host of workplace challenges, from

AI to cannabis policies, wage-hour to background checks, and

beyond. He is a seasoned litigator and an ardent advocate both in

and outside the courtroom.

More About Rob

Companies face multiple layers of requirements and obligations related to employees

and contractors. Clients rely on Rob as an effective and efficient strategist to defend

them in lawsuits, to devise action plans to avoid litigation, and to provide counsel on

relevant legal developments to create policies and practices to ensure compliance. Rob

partners with clients to craft an optimal solution for each unique circumstance, ranging

from negotiating a pre-litigation resolution, to advancing the clients’ interests through trial

and appeal.

Rob advises clients on a wide range of issues under federal, state, and local laws,

including background check and Fair Credit Reporting Act violations, "ban the box"

issues, prevailing wage requirements, wage and hour and overtime compliance,
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whistleblower retaliation, family and medical leave compliance and

interference/retaliation claims, paid sick leave, and a wide range of discrimination,

harassment, and retaliation issues.

Drawing on a decade of litigation experience, Rob strives to attain practical and efficient

solutions that fit the client and meet the particular needs of the business. He collaborates

with clients to find technological solutions to streamline the disruptiveness of litigation.

He also draws on his industry knowledge to anticipate issues and find pragmatic

solutions.

Rob represents clients in a variety of industries, including entertainment, retail,

background check services, food service and hospitality management, transportation,

and public works contractors. As a skilled trial lawyer, Rob handles complex employment

litigation, including class, collective, and multidistrict litigation, as well as single-plaintiff

lawsuits. He has extensive experience in New Jersey and New York state and federal

courts, as well as federal district courts across the country. He also represents clients

before federal and state administrative agencies, such as the Department of Labor, New

Jersey Division on Civil Rights, New York State Division of Human Rights, and New York

City Commission on Human Rights, among others. Rob also represents clients in

arbitrations, mediations, and pre-litigation negotiations.

At Seyfarth, Rob enjoys working with a team of attorneys who possess world-class

knowledge in areas directly relevant to clients' business needs, and who have a deep-

rooted commitment to client service.

Education

JD, Maurice A. Deane School of Law at Hofstra University

Cum laude

Hofstra Labor & Employment Law Journal, editor-in-chief

Distinguished Service to the School Award

Dean's List

Moot Court Association

Willem C. Vis International Moot Arbitration Team

BM, Berklee College of Music

Cum laude
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US Supreme Court

US Court of Appeals, Second Circuit

US Court of Appeals, Third Circuit

US Court of Appeals, DC Circuit

US District Court, District of New Jersey

US District Court, Eastern District of New York

US District Court, Northern District of New York

US District Court, Southern District of New York

US District Court, Western District of New York

Related Services

Background Checking & Drug Testing

Class & Collective Actions

Complex Discrimination Litigation

Employment

Employment Litigation

ERISA & Employee Benefits Litigation

New Jersey Labor & Employment Law



Wage Hour Class & Collective Actions

Wage Hour Government Compliance & Enforcement Actions

Appellate

Related Key Industries

Cannabis

Retail, Wholesale & Distribution

Hospitality & Leisure

Blogs

Beneficially Yours Blog

Wage Hour Litigation Blog

Workplace Class Action Blog

Related News & Insights

MEDIA MENTIONS Mar 26, 2026

International Employment Lawyer…

MEDIA MENTIONS Feb 24, 2026

Bloomberg Law Quotes…

LEGAL UPDATE Jan 8, 2026

New York State…

RECOGNITION 08/21/2025

231 Seyfarth Lawyers…



Select Recognition

Listed in Best Lawyers in America (Woodward/White Inc.) for Employment Law -

Management (2022-2026)

Listed in New York Metro Super Lawyers for Employment Litigation (Thomson

Reuters) (2013-2019)

Listed in New Jersey Super Lawyers “Rising Stars” for Employment Litigation

(Thomson Reuters) (2012)

No aspect of this advertisement has been approved by the Supreme Court of New

Jersey.

Leadership & Professional Affiliations

American Bar Association, Labor & Employment Law Section, Employment Rights

and Responsibilities Committee, Ethics & Professional Responsibility

Subcommittee, Co-chair

New Jersey State Bar Association, Labor & Employment Law Section, Executive

Committee

New York State Bar Association, Labor & Employment Law Section

The Sidney Reitman Employment Law American Inn of Court

Hofstra Labor & Employment Law Journal, Alumni Advisory Board

New Jersey Labor and Employment Law Quarterly, editor-in-chief (2013-2018)

Publications

Co-Author, “New York State Bans the Use of Credit Checks In the Employment

Context,” Legal Update, Seyfarth Shaw LLP (January 8, 2026)

Co-Author, “New Jersey Supreme Court Finds Commissions Are Considered

“Wages” Under State Law,” Legal Update, Seyfarth Shaw LLP (March 28, 2025)



Emily Armbruster (she/her) is a Legal Specialist with the Policy Unit of the Division on Civil 
Rights. Her work focuses on addressing algorithmic discrimination in New Jersey. Emily 
received her Bachelor of Arts degree in Government and Women’s, Gender, and Sexuality 
Studies from Franklin and Marshall College and her Juris Doctorate from Cornell Law 
School.  Prior to joining DCR, she worked as an associate with Sullivan & Cromwell, LLP, 
and as a clerk in the District of New Jersey with Judge Esther Salas. Emily is passionate 
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