
The Future of Employee Mobility: Navigating Non-Competes, Trade Secrets, and 
Digital Evidence 

The legal landscape for restrictive covenants is evolving at unprecedented speed. With 
nearly 30 million U.S. workers -- roughly one in five employees -- currently subject to 
noncompete agreements, the impact of the FTC’s now-abandoned noncompete rule and 
the litigation that followed continues to have a ripple effect across industries. Employers 
and counsel are revamping how to protect competitive assets in an era where employee 
mobility is increasingly favored, and regulatory outcomes remain uncertain. This program 
will deliver a clear, practical roadmap for attorneys advising businesses, executives, and 
HR leaders through this shifting terrain. 
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›Enforceability of Restrictive 
Covenant Agreements: Caselaw 
Trends & Statutory Developments 

›Navigating Employee Mobility & 
Practical Ways to Protect 
Confidential Information 

›Strategic Use of Trade Secret 
Claims

›Smart Practices for 2026 and 
Beyond

TODAY’S AGENDA
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NON-COMPETITION, NON-
SOLICIT, NON-INTERFERENCE 

&  CONFIDENTIALITY
AGREEMENTS DEFINITIONS
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WHAT IS A NON-
COMPETITION AGREEMENT?

›An agreement between an 
employer and a worker that 
prevents the worker from working 
for a competing employer, or 
starting a competing business, 
within a certain geographic area 
and period of time after the 
worker’s employment ends
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WHAT IS A NON-
SOLICITATION AGREEMENT?

›An agreement between an 
employer and a worker that 
prevents the worker from soliciting 
the employer’s customers and/or 
co-workers post termination
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WHAT IS A NON-
INTERFERENCE AGREEMENT?

›An agreement between an 
employer and a worker that 
prevents the worker from directly or 
indirectly interfering with the 
company’s relationship
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›An agreement that provides the 
employee with parameters around 
what information is considered 
confidential, what the employee is 
permitted and not permitted to do 
with respect to confidentiality

WHAT IS A CONFIDENTIALITY AGREEMENT?
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STANDARD FOR 
ENFORCEABILITY, CASELAW   

DEVELOPMENTS, AND 
LEGISLATIVE DEVELOPMENTS

New Jersey
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STANDARD FOR ENFORCEABILITY:
New Jersey

›“Reasonableness test” is generally applied to any restrictive 
covenant - including both non-competition and non-
solicitation provisions.

›A restrictive covenant can be enforced if it:
• Protects the legitimate interest of the employer;

• Imposes no undue hardship on the employee;

• Is not injurious to the public interest;

• Restrictions must be reasonable as to duration, area, and scope of 
activity.

› Solari Indus. v. Malady, 55 N.J. 571 (1970) & Cmty. Hosp. Grp. v. 
More, 183 N.J. 36 (2005)
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Scenario 1: 

Surprise! Your New Hire Has a Restrictive Covenant

• CEO recruited a competitor’s Chief Strategy
Officer (CSO)

• CEO made verbal offer; needs you to complete
the formalities

• Offer letter states candidate’s signature confirms
they are not subject to any contractual obligations
that would prevent them from fulfilling their new
duties

• Prospective CSO says they have an employment
agreement with non-solicit, non-compete, and
confidentiality provisions, but aren’t concerned
because their former employer never enforces
them
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But the offer has already been made, at 
least verbally. What now?

Scenario 1: 

Surprise! Your New Hire Has a 
Restrictive Covenant (Continued)

What is the company’s exposure?

• What type of restrictive covenant is at
issue?

• Does the restrictive covenant apply?
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Scenario 1: 

Surprise! Your New Hire Has a 
Restrictive Covenant (Continued)

What is the company’s exposure?

• Do the facts of the situation make 
enforcement more or less likely?

• What is your company’s appetite for 
litigation risk? 
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KEY ISSUES TO CONSIDER

What Are The Post-Employment Restrictions?

Do Any Restrictions Apply to the Hiring of Your Employee?

What are the Company’s Options? 

What is the Company’s Risk Exposure?

What is the Company’s Risk Tolerance?
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INCREASING LIKELIHOOD OF 
ENFORCEMENT

Company Device Policy

AI Usage

Access to Customer Information

Access to Financial Information

Training 

Document, Document, Document
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• Set and document expectations 
for compliance 

• Manage the new hire’s 
communications to help ensure 
compliance

What do you do if you have reviewed these issues with counsel, 
but the company still wants to bring the candidate on board?

Scenario 1: 

Surprise! Your New Hire Has a Restrictive Covenant (Continued)
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› Network Infrastructure Technologies, Inc. v. Hackensack University
Medical Center, Not Reported in Atl. Rptr. (2024) (App. Div. 2024)

›GPI, LLC v. Patriot Goose Control Inc., Not Reported in Fed. Supp.
(2024) (D.N.J. 2024)

› Howmedica Osteonics Corp. v. Howard, 2022 WL 
16362464 (D.N.J. Oct. 28, 2022) 

› Stryker Corp. v. Hagag, 2022 WL 3107163 (D.N.J. Aug. 3, 2022)

› Accounteks.net v. CKR Law, 475 N.J. Super. 493 (App. Div. May 9, 2023)

› Supreme Elastic Corp. v. Schulein, 2024 WL 502342 (App. Div. Feb. 9,
2024)

› Ho-Ho-Kus, Inc. v. Sucharski, 2023 WL 7403539 (D.N.J. Nov. 9, 2023)

CASE LAW DEVELOPMENT: 
New Jersey
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›New Jersey has repeatedly proposed legislation to
ban virtually all non-competes which have not been
enacted

› Limited Exception: N.J.S.A 34:11-71 (effective July 1,
2024) – Prohibits Non-Compete, Non-Disclosure, Non-
Disparagement Agreements For a Domestic Worker as
Statutorily Defined

LEGISLATIVE DEVELOPMENTS IN
New Jersey
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Several states 
will not 

enforce non-
compete’s in 
employment 
agreements

There are 
several states 
that require 

notice before a 
non-

competition 
agreement is 

entered.

Choice of law in 
several states is 

statutory, 
making the 
employee’s 

state law 
controlling.

Several states 
have statutes 
limiting non-

competes for 
certain 

professions.

EMPLOYEE MOBILITY AND NATIONAL TRENDS
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Scenario 2:

The Former Employee Who Doesn’t Leave You (or Your 
Customers and Information) Behind

19

• Company’s top salesperson gives notice a week after receiving their annual
bonus. They say they are taking a break and aren’t sure where they’re going
next.

• Two-weeks later:

• They list their title as Senior VP of Sales at one
of the biggest players in your company’s market. 

• Profile also says they’re hiring.

• The same day, you get three e-mails from sales reps 
saying they heard from customers that the former 
employee has been in touch with them. 
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Scenario 2:

The Former Employee Who Doesn’t Leave You (or Your 
Customers and Information) Behind (Continued)

Key considerations

• Take the following precautions whenever an 
employee in this type of position departs: 

 Conduct an exit interview 

 Agree upon a transition plan 

 Review the employee’s e-mails or chat 
messages for red flags

 Bring counsel in the loop early to advise you 
on investigation steps

 Send a Cease-and-Desist Letter 
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Scenario 2:

The Former Employee Who Doesn’t Leave You (or Your 
Customers and Information) Behind (Continued)

Key considerations

• While enforcement of non-compete provisions 
is tougher, courts (outside CA) still routinely 
enforce non-solicit and confidentiality provisions 
in well-drafted agreements when there is some 
evidence of actual breach 

• Without at least some evidence of breach, 
enforcement is much less likely
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›Choice of law is not always an easy assessment, particularly for 
remote workers

›Is there a Contractual Choice of Law Provision?

›Does the chosen state’s law have a reasonable relationship to the 
employee’s employment?

›Is the employee reporting for work in a state that has banned non-
competes?

CHOICE OF LAW CONSIDERATIONS:
WHAT LAW WILL GOVERN?
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Can an Employer  Protect Conf ident ial  & Propr ietary 
In format ion Without Restr ict ing Employee Mobi l i ty?

STRATEGIC USE OF TRADE SECRET CLAIMS
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WHAT ARE TRADE SECRETS? 

› Under the New Jersey Trade Secrets Act (NJTSA), N.J.S.A § 56:15-2, a Trade Secret is 
information that:

• (1) derives independent economic value—actual or potential—from not being generally 
known or readily ascertainable by proper means, and 

• (2) is the subject of reasonable efforts to maintain its secrecy

• § 56:15-2, defines a trade secret as "information, held by one or more people, without 
regard to form, including a formula, pattern, business data compilation, program, 
device, method, technique, design, diagram, drawing, invention, plan, procedure, 
prototype or process." NJ ST 56:15-2

• The phrase "without regard to form" is significant—this language indicates that the 
physical or digital medium in which information exists does not determine whether it 
qualifies for protection

› Federally, the Defending Trade Secrets Act (DTSA), 18 USCA §1839, uses a substantively 
similar two-part test but applies a broader enumeration of qualifying information categories 
at § 1839(3)
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Trade Secrets under the DTSA - 18 U.S.C. § 1839(3)

› The term “trade secret” means all forms and types of financial, business, 
scientific, technical, economic, or engineering information, including patterns, 
plans, compilations, program devices, formulas, designs, prototypes, methods, 
techniques, processes, procedures, programs, or codes, whether tangible or 
intangible, and whether or how stored, compiled, or memorialized physically, 
electronically, graphically, photographically, or in writing if—

› (A) The owner thereof has taken reasonable measures to keep such 
information secret; and

› (B) The information derives independent economic value, actual or potential, 
from not being generally known to, and not being readily ascertainable 
through proper means by, another person who can obtain economic value 
from the disclosure or use of the information.

25
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› In order to bring a civil claim under the DTSA, a plaintiff must allege 
three elements: 

(1) The existence of a trade secret,

(2) The misappropriation of that trade secret, and

(3) That it is related to interstate or foreign commerce.

See 18 U.S.C. § 1831, et seq.

WHAT IS A TRADE SECRET VIOLATION?
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The Term “Misappropriation” Means 18 U.S. Code § 1839(5)

› (A) Acquisition of a trade secret of another by a person who knows or has 
reason to know that the trade secret was acquired by improper means; or
› (B) Disclosure or use of a trade secret of another without express or implied 

consent by a person who—
• (i)   used improper means to acquire knowledge of the trade secret;
• (ii)  at the time of disclosure or use, knew or had reason to know that the 

knowledge of the trade secret was—
 (I)   derived from or through a person who had used improper means to acquire the 

trade secret;
 (II)  acquired under circumstances giving rise to a duty to maintain the secrecy of the 

trade secret  or limit the use of the trade secret; or(III) derived from or through a 
person who owed a duty to the person seeking relief to maintain the secrecy of the 
trade secret or limit the use of the trade secret; or

• (iii) before a material change of the position of the person, knew or had reason to know 
that—
 (I)   the trade secret was a trade secret; and
 (II)  knowledge of the trade secret had been acquired by accident or mistake;

27
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Definition Of Improper Means  18 U.S. Code § 1839(6)

›(6) the term “improper means”—

• (A) includes theft, bribery, misrepresentation, breach or inducement of a 
breach of a duty to maintain secrecy, or espionage through electronic or 
other means; and

• (B) does not include reverse engineering, independent derivation, or any 
other lawful means of acquisition…

28
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ADDITIONAL NEW JERSEY STATUTORY PROTECTIONS & 
REMEDIES FOR DIGITALLY STORED TRADE SECRETS

New Jersey’s Computer Related Offenses Act (C.R.O.A.), N.J.S.A. 
2A:38A-1, et. seq., provides civil remedies for wrongful actions that 

may affect trade secrets contained in:

Data Database Computer
Computer 
Program

Computer System
Computer 
Network

Computer 
Software

Computer 
Equipment
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TRADE SECRET FILINGS HIT RECORD HIGH IN 2025
Key Trends & MilestonesYear

Initial spike after DTSA enactment in May 20162017

Filings remained stable at elevated levels following the initial jump2018

Continued stability with a pre-pandemic peak for this period2019

Filings held steady despite the onset of the pandemic2020

First post-DTSA decline, attributed to pandemic-related disruptions2021

Post-DTSA low point in case volume2022

Rebound begins, litigation activity returns to upward trend2023

Year-end total showing continued growth2024

All-time record high for federal trade secret filings2025

Sources: Stout: Trends in Trade Secret Litigation Volume 3, 2024 report; https://www.lexisnexis.com/community/pressroom/b/news/posts/lex-
machina-2026-trade-secret-litigation-report-federal-trade-secret-filings-hit-an-all-time-high-in-2025 
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TRADE SECRET FILING AND DAMAGES TRENDS

https://www.law360.com/articles/2433237/trade-secret-filings-hit-record-high-in-2025-report-finds



32

32

Scenario 3: 

Dirty Sally Squeaky Clean Inc.’s COO

• Sally has been the Director of Operations at Squeaky 
Clean Inc. for ten years. She knows where all the 
metaphorical bodies – and the actual cleaning 
solution formulas are buried. Sally is a trusted 
employee. She has not entered into any noncompete, 
non-solicitation, or confidentiality agreements 
because Bob believes they are unnecessary. Bob also 
previously thought that obtaining proactive legal 
advice on securing confidential and proprietary 
information was a waste of money. 

• Bob is rethinking his approach when he learns that Sally 
got an offer from SparkleMax, Squeaky Clean’s arch-
rival. He is worried about the future of the SparkleMax 
and does not know what to do. SparkleMax offered 
Sally a 40% raise and a company car. 
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Scenario 3: 

Dirty Sally Squeaky Clean Inc.’s COO 
(continues)

• Sally leaves Squeaky Clean with a flash drive 
containing the company’s cleaning solution 
formula and its pricing strategies. Sally gives it 
to her new team at SparkleMax. 

• Three months later, SparkleMax launches a 
new product line, MegaSqueak, at half the 
price of Squeaky Clean’s product line. Bob 
finally realizes that a handshake is not enough 
in the modern era of technology and would 
like to punch back.  He finally calls your office. 

33
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Scenario 3: 

Dirty Sally Squeaky Clean Inc.’s COO (continues)

What Causes Of Action Might Exist?

• Theft/Misappropriation of Trade Secrets: N.J.T.S.A., D.T.S.A. & C.R.O.A. claims against Sally & 
SparkleMax 

• Breach of Common Law Duty of Loyalty, Breach of the Implied Covenant of Good Faith  & 
Unfair Competition against Sally

• Tortious Interference, Unjust Enrichment & Unfair Competition common law claims against 
SparkleMax

What Remedies Might Exist?

• Injunctive Relief

• Compensatory Damages

• Punitive/Exemplary Damages

• Attorney’s Fees

• C.R.O.A. Remedies: Compensatory and Punitive Damages, Attorney’s Fees & Investigation 
Costs 



35

A FEW PRACTICAL TIPS 
PRIOR TO ON-BOARDING

›Require the new hire to return prior 
employer’s company property, including 
laptops, ID cards, keys, cell phones, & 
promotional material

›Obtain a signed Acknowledgments from the 
new hire that she/he will bring no 
confidential/proprietary information relating 
to their former employer 

›Clearly document that the new hire was 
provided with company policies prohibiting 
the use of confidential/proprietary 
information and that a violation is subject to 
discipline, including termination 

35
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FINAL THOUGHTS
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Thank You

Stacy Landau, Esq. 
Nukk-Freeman & Cerra, P.C.

slandau@nfclegal.com

Megan K. Balne, Esq. 
Hyland Levin Shapiro, LLP
balne@hylandlevin.com

Patricia Prezioso, Esq. 
Sills Cummis & Gross, P.C.

pprezioso@sillscummis.com
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› The materials contained in this presentation were prepared by Nukk-Freeman 
&  Cerra, P.C. for informational purposes only and do not constitute legal 
advice.

› The information contained herein is not intended to create, and does not 
create, an attorney-client relationship between this firm and any recipient of 
the information. Recipients or readers of this information should not act upon 
any information contained herein without first seeking professional counsel.

DISCLAIMER

Copyright © 2026 All Rights Reserved, Nukk-Freeman & Cerra, P.C.



Stacy Landau – Bio for Program Booklet  

Stacy Landau is Counsel at the law firm of Nukk-Freeman & Cerra, P.C. Stacy has significant 
litigation experience working with clients both in the public and private sectors. She represents 
employers in a broad range of employment law matters, in addition to providing counseling on a 
variety of topics, always with an eye towards reducing risk and efficient resolution.   Stacy has 
experience defending single plaintiff and class action matters arising under state and federal law, 
involving claims including discrimination, harassment, wrongful termination, whistleblower 
complaints, breach of contract, enforcement of restrictive covenants and claims involving theft 
of confidential information and trade secrets.  Stacy handles matters in federal and state courts, 
before administrative agencies, and in arbitration proceedings.  She also has devised and 
managed forensic protocols and processes for remediation of client proprietary information from 
departed employee devices and accounts.  Stacy brings a unique perspective to the delivery of 
legal services, having had a first career in corporate marketing. 

Stacy served as a judicial law clerk for the Honorable Thomas J. LaConte P.J. Ch. and is a graduate 
of Seton Hall University School of Law with honors.  As a member of several professional affiliations, 
Stacy is also passionate about philanthropic efforts, providing pro bono legal services and 
supporting charities which provide services and support to families battling cancer. 

 



Megan Knowlton Balne – Bio for Program Booklet 

Megan Knowlton Balne is a Partner at the law firm of Hyland Levin Shapiro, LLP and is the 
Chair of the Employment Group.  Megan advises a wide range of corporate clients on 
employment compliance issues, discrimination cases, investigations, government audits 
and hiring practices.  Megan also litigates cases when necessary and represents company-
side interests and in some instances, high level executives.  Megan is one of twenty 
attorneys to serve on the Pennsylvania State Bar Association Labor and Employment Law 
Section Council. Megan has also been recognized by the New Jersey Law Journal as one of 
the Top Women in Law. 










