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Off-duty employee speech and conduct are no longer off the radar. One post, 
one comment, or one viral moment can trigger legal exposure, labor disputes, 
and reputational risk. In social, political, and legal landscapes evolving at 
lightning speed, the challenges facing employers, employees, and unions 
abound. This panel will explore the spate of adverse employment actions arising 
from employee remarks about Charlie Kirk’s murder, as well as similar trends 
that have surfaced as employers and employees express opinions on potentially 
volatile topics, ranging from transgender rights to the Israeli-Gaza conflict. This 
panel is sure to be a fast-paced, intense discussion of some of the most current 
and cutting-edge issues facing both sides of the labor and employment bar.
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Lisa K. Barre-Quick, Esq., Apruzzese McDermott Mastro & Murphy 
 

Lisa Barré-Quick is a partner with Apruzzese, McDermott, 
Mastro, and Murphy where her practice focuses primarily upon the 
counseling and defense of management in the spectrum of 
employment law actions. Ms. Barré-Quick works with clients in a 
variety of specialized business settings and environments and 
frequently serves as an external resource to in-house legal and 
human resource teams advising clients as they manage leave, 
accommodation, and the full range of employment issues. Ms. 
Barré-Quick frequently works with clients in the health care field on 
a variety of employment issues unique to licensed health care 
professionals and the health care setting. In her practice, Ms. 
Barré-Quick undertakes or guides investigations, conducts 

training, and represents management in the gamut of employment litigation in state and federal 
judicial and administrative forums. She also frequently serves as a panelist, lecturer, and 
author, writing and speaking on workplace and employment law topics. 

 
Prior to joining Apruzzese, McDermott, Mastro & Murphy, Ms. Barré- Quick was a partner at 

Florio & Perrucci, P.C. (acquired by Fischbein Badillo Wagner Harding), after beginning her legal 
career as an associate at Mudge Rose Guthrie Alexander & Ferdon. Ms. Barré-Quick has more 
than 35 years of diverse experience in the area of employment law. She has been with 
Apruzzese, McDermott, Mastro and Murphy since 1999. 

 
Ms. Barré-Quick believes strongly in a pro-active approach to addressing human resource 

and employment related legal issues collaboratively with her clients. To this end, she advocates 
putting in place effective policies and training programs and is always available as a trusted 
advisor to address events and issues as they arise. Such measures and consultation serve as a 
solid foundation from which her clients may address evolving circumstances, and when 
necessary, effectively defend eventual litigation. 
   

  



 

Daveon M. Gilchrist, Esq., New Jersey Turnpike Authority 
 

Daveon M. Gilchrist is with the New Jersey Turnpike 
Authority. He was recently honored as Diverse Attorney 
of the Year by the New Jersey Law Journal, which 
recognizes diverse attorneys who have made a 
significant impact on the legal profession in New Jersey.  

 
Prior to the NJ Turnpike Authority, he worked with the 

Office of the Attorney General, the Division of Law’s State 
Police, Employment and Corrections (SPEC) Section, 

where he represented State agencies and employees in complex employment and Section 1983 
matters. Prior to joining SPEC, he was a member of the Tort Litigation and Judiciary Section of 
the Division of Law, where he represented State agencies and their employees in complex tort 
and civil rights cases.  

 
He previously served as a legislative aide for a Newark councilman and as a Hudson County 

assistant prosecutor.  
 
He was a law clerk to the Hon. Thomas W. Sumners, Jr., New Jersey Superior Court, 

Appellate Degree.  
 
He attended Morehouse College and Rutgers School of Law-Newark.        

 
 

  



 

 
Tedd Kochman, Esq., Littler Mendelson, PC 
 

Tedd J. Kochman has spent his entire legal career as a 
management-side labor and employment law practitioner, 
representing both large and small companies in connection with a 
wide array of labor and employment matters. His practice 
encompasses all aspects of traditional labor law, day-to-day 
employment law and human resources counseling, handling 
workplace training activities and compliance, and involvement 
with employment discrimination litigation. 

By way of example, in his traditional labor law practice, he handles all aspects of defending 
against union organizing drives, including representation elections and proceedings and of 
practice/procedures before the National Labor Relations Board, including unfair labor 
practice matters. He also handles collective bargaining of labor contracts and negotiations; 
labor arbitrations and mediations; labor law compliance training of supervisors; strategizing 
and devising long-term labor strategies for union and non-union enterprises; and addressing 
and implementing reductions-in-force, successorship issues, related corporate restructuring 
matters, and double-breasting of operations and other such issues. 

In his counseling practice, Tedd advises management on daily labor and employment 
matters; discipline and discharge decisions; personnel file documentation; wage and hour 
issues; handbooks; personnel policies and workplace guidelines; workplace training 
materials; hiring packets; job descriptions; background check issues; and drafting workplace 
standards and state and federal law compliance. 

Additionally, Tedd is an active speaker throughout the New York-New Jersey Tri-State area 
and provides workplace training on topics such as workplace compliance, anti-harassment; 
union avoidance; employment law standards, and wage and hour audits. 

Tedd represents a broad spectrum of clients, including companies within such arenas as 
restaurant and hospitality; financial enterprises; transportation outfits, such as trucking, and 
bus and limousine companies; commercial and residential construction companies; lumber 
companies; casinos; mortgage, real estate and insurance companies; and retail 
establishments 

Tedd serves on Littler's Diversity and Inclusion Council. Prior to joining private practice, 
Tedd was a legal clerk to National Labor Relations Board member, Charles I. Cohen, in 
Washington, D.C. In law school, he was a member and articles editor of Georgetown 
University's American Criminal Law Review. He also was a member of Georgetown Law's 
Clinical Program. 
  



 

Christopher P. Lenzo, Esq., Lenzo & Reis, LLC 
 

Christopher P. Lenzo is a member of Lenzo & Reis, LLC in 
Morristown, New Jersey.  Chris represents individual 
employees in employment law matters.  He is a Certified Civil 
Trial Attorney,  Fellow of the American Bar Foundation, and 
Master in the Sidney Reitman Employment Law Inn of Court. 

 
Since 2006, Chris has been listed as one of the Best Lawyers 

in America in the fields of Labor and Employment Litigation and 
Employment Law – Individuals.  Since 2005, he has been listed 
as a New Jersey Super Lawyer in Labor and Employment Law 
and Plaintiffs’ Employment Litigation.  For 2013 and 2016, Best 

Lawyers in America also designated Chris as the Lawyer of the Year in the field of Employment 
Law – Individuals for the Newark Metropolitan Area.  From 2014 to 2018, he was among the Top 
100 New Jersey Super Lawyers receiving the most votes from other members of the bar.  All of 
these honors are based on votes cast by other employment lawyers in New Jersey. 
 
 Chris is a member of the Executive Committee of the Labor and Employment Law Section.  
He has previously served in leadership positions for the Employment Rights and 
Responsibilities Committee of the Labor and Employment Law Section of the American Bar 
Association and the New Jersey Affiliate of the National Employment Lawyers Association.  
Chris also served on the Employment Law Subcommittee of the New Jersey Supreme Court 
Model Civil Jury Charge Committee for twelve years. 
 
 Chris is admitted to practice law in the state courts of New Jersey and New York, the United 
States District Courts for the District of New Jersey and the Southern District of New York, the 
United States Court of Appeals for the Third Circuit, and the Supreme Court of the United States. 
 
 From 1993 to 1994, Chris served as Law Clerk to the Honorable Daniel J. O’Hern, Associate 
Justice, Supreme Court of New Jersey. 
 
 Chris graduated from Harvard Law School in 1993.  He received his bachelor’s degree from 
the University of Virginia in 1990. 
   
 
 
 
 

  



 

Susan L. Nardone, Esq., FBT Gibbons 
 

Susan L. Nardone is an experienced litigator and trusted 
advisor, offering guidance to regional and national 
employers on how to proactively ensure compliance with 
applicable employment laws and obligations.  She provides 
strategic and preventive advice and counseling to her clients 
on the everyday issues that employers face, including 
employee hiring, discipline and termination, and 
accommodation and leave. She conducts cultural 
assessments to help companies gain an understanding of 

the qualities that define their workplace cultures and to develop tools to align workplace 
culture with business strategy and objectives. She also conducts employee training and 
workplace investigations. When litigation arises, she meticulously defends companies in 
state and federal employment matters and before government agencies with a considered 
and practical approach, always with an understanding of business needs. She also brings 
and defends restrictive covenant claims where trade secrets, confidential information, and 
customer and employee relationships are often at stake. 

 
As a complement to her litigation and counseling practice, Susan is an experienced 

mediator, where her substantive knowledge of employment law offers the parties an 
objective and fair evaluation of the matter to facilitate resolution. She is listed on the roster 
of court-approved mediators for the Superior Court of New Jersey and has been appointed 
to the Certified Mediator List for the District Court for the District of New Jersey. 

 
Susan is also part of the firm’s e-discovery practice. By staying abreast of developments 

in this rapidly changing environment, she advises clients with regard to the proper 
preservation, collection, and production of electronically stored information (ESI). 

 
In addition to her employment law experience, Susan has also defended a variety of 

clients in personal injury and medical device litigation during her career. 
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EMPLOYEE LEGAL CLAIMS FOR ADVERSE EMPLOYMENT ACTIONS BASED 
ON OFF-DUTY SPEECH 

 
CHRISTOPHER P. LENZO 

 
New Jersey State Bar Association Annual Meeting 

 
Borgata Hotel, Atlantic City, New Jersey 

May 13, 2026 
 
 
I. COMMON LAW WRONGFUL DISCHARGE CLAIMS BY PRIVATE 

SECTOR EMPLOYEES 
 

A. Free Speech Claims 
 
1. Pierce v. Ortho Pharmaceutical Corp., 84 N.J. 58 (1980) – An 

employer can be held liable under New Jersey common law for 
discharging an employee in violation of a clear mandate of public 
policy. 

 
2. Hennessey v. Coastal Eagle Point Oil Co., 129 N.J. 81 (1992) – 

The New Jersey Constitution is a source of public policy on which 
a Pierce wrongful discharge claim against a non-government 
employer can be based. 

 
3. New Jersey Constitution, Article I, Paragraph 6 – “Every person 

may freely speak, write and publish his sentiments on all 
subjects….” 

 
4. Baldassare v. State of New Jersey, 250 F.3d 188 (3d Cir. 2001) – 

Pursuant to 42 U.S.C. § 1983 and the First Amendment to the 
United States Constitution, a public employee has a valid claim for 
free-speech retaliation against a public employer if (1) the 
employee made statements about a matter of public concern, (2) 
the employee’s interest in the speech outweighs the government’s 
countervailing interest as an employer in promoting the efficiency 
of the public services it provides, (3) the employee’s statements 
were a substantial or motivating factor for the employer taking 
adverse employment action against the employee, and (4) the 
employer would not have taken the same adverse employment 
action in the absence of the employee’s speech. 
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5. Whittie v. City of Hamtramck, 2005 WL 1529733 (E.D. Mich. 
June 22, 2005) – The court permitted the plaintiff police officer to 
proceed to trial on his Section 1983 claim that he was fired for 
having maintained a website about municipal politics on which he 
stated that two city employees were employed in violation of state 
or municipal law.  Significantly, the court rejected the employer’s 
argument that the officer was terminated not for his statements on 
the website, but rather for his insubordination and public 
dissemination of police department information based on his 
admitted violation of the police chief’s order that no one present at 
the first disciplinary proceeding against him discuss the 
proceeding. 

 
6. In light of the foregoing, a private employee in New Jersey will 

have a cause of action against his or her employer for wrongful 
discharge in violation of a clear mandate of public policy if the 
employer dismisses the employee for making statements about a 
matter of public concern outside of work. 

 
7. However, beware that the Appellate Division ignored the binding 

Pierce and Hennessey Supreme Court precedents in McIvey v. 
AtlantiCare Medical System Inc., 472 N.J. Super. 278 (2022).  
There, the Appellate Division held that a private employee who 
was fired for posting on Facebook during the aftermath of the 
George Floyd murder that she found the phrase “Black Lives 
Matter” racist and that all lives matter to her as a nurse could not 
bring a Pierce claim based on her constitutional free speech rights.  
Incredibly, while the McIvey court cited Hennessey, it completely 
misapplied the Supreme Court’s holding by requiring the plaintiff 
to show that there was state action to implicate her constitutional 
free speech right as a clear mandate of public policy to support her 
common law wrongful discharge claim. The whole point of 
Hennessey was that constitutional provisions can be a source of 
public policy for a common law wrongful discharge claim even as 
applied to private employers.  By requiring state action, the 
Appellate Division in McIvey was essentially turning the Supreme 
Court’s Hennessey holding on its head.  Moreover, in dicta stating 
that it would have found the employee’s free speech rights 
outweighed by the employer’s interests in maintaining order in the 
workplace anyway, the Appellate Division outrageously compared 
this nurse’s very civil comments about Black Lives Matter to the 
White firefighter in Karins v. Atlantic City, 152 N.J. 532 (1998), 
being fired for calling a Black police officer the “n” word while 
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that police officer was involved in stopping the firefighter for 
suspected drunk driving.   

 
B. Privacy Claims 

 
1. Hennessey v. Coastal Eagle Point Oil Co., 129 N.J. 81 (1992) – 

The Court specifically held that the “natural and unalienable” right 
to privacy under Article I, Paragraph 1 of the New Jersey 
Constitution can be the basis for a Pierce claim against a non-
government employer. 

 
2. Pietrylo v. Hillstone Restaurant Group, 2008 WL 6085437 (D.N.J. 

July 25, 2008) – The court denied summary judgment to the 
defendant employer on the plaintiff employees’ privacy-based 
Pierce wrongful discharge claims.  The case involved employees of 
a restaurant who created and maintained a members-only MySpace 
page for employees to discuss their workplace.  A manager asked 
an employee to give him her password to the website so he could 
see what was written there.  Subsequently, the employee who 
created the site and an employee who made comments there were 
fired.  The employee who provided access did so because she was 
afraid of adverse employment consequences if she refused.  The 
court’s denial of summary judgment was premised on the genuine 
issue of material fact as to whether the employee who gave access 
did so voluntarily. 

 
3. Ehling v. Monmouth-Ocean Hosp. Serv. Corp., 872 F.Supp.2d 

369, 374 (D.N.J. 2012) – The court held that an employee’s posts 
to Facebook that are only available to her friends on Facebook are 
sufficiently private to sustain a cause of action for invasion of 
privacy under New Jersey common law when the employer has a 
co-worker with access to the employee’s Facebook page show it to 
the employer. 

 
4. R.S. v. Minnewaska Area School District No. 2149, 894 F.Supp.2d 

1128, 1147 (D.Minn. 2012) – The court held that a public school 
student could bring a constitutional privacy claim against her 
school for disciplining her for her out-of-school statements on 
Facebook, which were only visible to her Facebook friends, after 
one of her friends disclosed the posts to the school district. 

 
5. In light of the foregoing, a private employee in New Jersey will 

have a cause of action against his or her employer for wrongful 
discharge in violation of a clear mandate of public policy if the 
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employer dismisses the employee based on out-of-work statements 
made on social networking websites.  The narrower construction of 
the cause of action would require the employer to have used 
coercion or other impermissible means to obtain the statements.  A 
broader interpretation would be one asserting that any discharge 
based on out-of-work statements by the employee on a webpage 
that is not available to the general public (such as a “friends only” 
Facebook page) violates the employee’s right to privacy, 
regardless of whether the employer did anything improper to 
obtain the statements.  The broadest possible claim would be that 
any out-of-work statement is private in the sense that it is part of 
the employee’s private life and has nothing to do with the 
workplace. 

 
II. STATUTORY CLAIMS BY PRIVATE SECTOR EMPLOYEES 
 

A. Whistleblower Retaliation in Violation of the New Jersey Conscientious 
Employee Protection Act (“CEPA”) 

 
1. CEPA prohibits an employer from taking retaliatory action against 

an employee who “[o]bjects to, or refuses to participate in any 
activity, policy or practice which the employee reasonably 
believes” is unlawful, fraudulent, criminal, or incompatible with a 
clear mandate of public policy concerning the public health, safety, 
or welfare or protection of the environment.  N.J.S.A. 34:19-3(c).  
Unlike the other prohibitions under the statute, this provision does 
not require the employee to object to any particular party (such as a 
supervisor or public body) and this provision does not require that 
the activity, policy, or practice about which the employee objects 
be conduct of the employer or another employer with whom the 
plaintiff’s employer does business. 

 
2. Given the breadth of the foregoing provision, any employee who 

suffers adverse employment action for saying on a social media or 
networking website that he or she thinks something is illegal or 
incompatible with a clear mandate of public policy concerning 
public health, safety, or welfare or protection of the environment 
has a cause of action under CEPA, regardless of whether the 
statement made had anything to do with the plaintiff’s employment.  
For example, if an employee says on his or her Facebook page that 
the Hamas attack on Israel on October 7, 2023 was terrorism or 
that the Israeli occupation of Gaza was a violation of international 
law, and the employer fires the employee, that employee will have 
a claim under CEPA. 
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B. Retaliation for Opposing Discrimination in Violation of the New Jersey 

Law Against Discrimination (“LAD”) 
 

1. The LAD makes it unlawful “[f]or any person to take reprisals 
against any person because that person has opposed any practices 
or acts forbidden under this act or because that person has filed a 
complaint, testified or assisted in any proceeding under this act….”  
N.J.S.A. 10:5-12(d).  Thus, the statute prohibits retaliation against 
employees for “opposing” discrimination in any way, not just for 
filing a complaint or testifying or assisting in a proceeding under 
the law. 

 
2. Given the breadth of the foregoing provision, any time that an 

employee makes a statement on a social media or networking 
website opposing discrimination and the employer takes adverse 
employment action against the employee because of the statement, 
the employee will have a claim for retaliation under the LAD.  For 
example, if an employee posts on his or her Facebook page that the 
murder of George Floyd was an act of racism, and the employer 
fires the employee, that employee will have a retaliation claim 
under the LAD. 

 
III. Recent Developments 
 

A. Charlie Kirk 
 
1. Rankin v. McPherson, 483 U.S. 378 (1987) – The Court held that 

the constitutional right to free speech barred a county constable 
from firing a clerical employee for saying in the aftermath of the 
assassination attempt on President Reagan during a private 
workplace conversation with a co-worker about President 
Reagan’s cuts to welfare and other social services, “If they go for 
him again, I hope they get him.” 
 

2. Just sixteen days after Charlie Kirk’s murder, more than 145 
people had already been fired or otherwise disciplined at work for 
statements they made about his killing.  
www.nytimes.com/2025/09/26/us/kirk-critics-fired-free-
speech.html. 

 
3. Because it has only been eight months since the murder of Charlie 

Kirk, cases involving employees suffering adverse employment 
actions for their out-of-work statements about that incident are in 

http://www.nytimes.com/2025/09/26/us/kirk-critics-fired-free-speech.html
http://www.nytimes.com/2025/09/26/us/kirk-critics-fired-free-speech.html
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their infancy.  All of the cases in which courts have written 
opinions except one involve applications for preliminary injunctive 
relief.  In all of those matters except one, that relief was denied 
because the plaintiffs sought reinstatement after employment had 
already been terminated, and thus there was no irreparable harm 
due to the adequacy of money damages as a remedy.  See Stokes v. 
Boyce, 2026 WL 755189 (N.D. Miss. March 16, 2026); Vaughn v. 
Spartanburg County School District Five, 2026 WL 102962 
(D.S.C. Jan. 13, 2026); Shirinian v. Plowman, 2025 WL 3680503 
(E.D. Tenn. Dec. 18, 2025); Gray v. Mallory, 2025 WL 3252427 
(E.D. Ark. Nov. 21, 2025); Brown v. Young, 2025 WL 3171160 
(N.D. Fla. Nov. 13, 2025).  However, in Hook v. Rave, 2025 WL 
2720978 (D.S.D. Sept. 24, 2025), the court granted the plaintiff 
college professor a temporary restraining order to prevent his firing 
because the university had only stated its intent to discharge the 
professor but had not yet implemented dismissal. Notably, the 
court held that (a) to obtain injunctive relief, the plaintiff only 
needed to show a fair chance of prevailing on the merits, which 
does not necessarily mean a greater than fifty percent likelihood of 
prevailing; (b) the mere fact that the plaintiff’s Facebook page (on 
which he had posted negative comments about Kirk in the wake of 
Kirk’s death) identified him as a professor at the University of 
South Dakota did not mean the post arose from the plaintiff’s 
duties as a professor; and (c) the university’s receipt of hundreds of 
calls and messages objecting to the professor’s post did not create 
a sufficient disruption of the workplace to outweigh the professor’s 
constitutional free speech rights because there was no adverse 
impact on campus activities, the professor’s teaching, or the 
university’s operations. 

 
B. Out-of-Work Political Speech 

 
1. Jorjani v. New Jersey Institute of Technology, 2026 WL 1068137 

(D.N.J. April. 20, 2026) – The university refused to renew the 
contract of a philosophy lecturer who had made out-of-work 
statements about race, politics, and immigration to a student who 
surreptitiously recorded those statements, ultimately resulting in a 
New York Times article.  The lecturer’s statements espoused right-
wing views based on the supposed genetic superiority of certain 
ethnic and racial groups and praised Hitler.  The District Court 
dismissed the professor’s First Amendment retaliation claim on 
summary judgment, but the Third Circuit reversed in a published 
opinion, 151 F.4th 135 (2025), due to the lack of evidence that the 
university’s educational mission was disrupted.  In this most recent 
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District Court decision, the university’s motion for summary 
judgment was granted a second time, finding qualified immunity 
because “there was no consensus of persuasive authority protecting 
the extramural speech of an educator on topics unrelated to the 
workplace, where there was a showing of some, albeit legally 
minimal, disruption, until long after the relevant events in this 
case” when the Third Circuit issued its opinion. 
 

2. EEOC v. Council for the Advancement of Social Services and 
Education, 814 F.Supp.3d 675 (W.D. La. 2026) – In early June 
2020 during the aftermath of George Floyd’s murder, a White 
supervisor at the employer asked a Black employee in front of a 
group of White employees whether the Black employee had 
attended a Black Lives Matter protest.  The Black employee 
complained about the question shortly thereafter.  The employer 
responded by placing the Black employee on an immediate unpaid 
administrative leave pending an investigation.  Thereafter, the 
employer fired the Black employee for her “introduction of race” 
into the workplace.  The court granted the EEOC’s motion for 
partial summary judgment as to liability on the retaliation claim. 

 
3. In re Chirichello, 2023 WL 382308 (N.J. App. Div. Jan. 25, 2023) 

– In this civil service appeal, the court upheld the termination of a 
corrections officer who had made Facebook posts critical of 
protesters, the defund-the-police movement, George Floyd, and 
Black Lives Matter.  One post expressed lack of sympathy for 
criminals; another incorporated the Confederate flag in a meme; a 
third implicitly advocated for physically attacking pedophiles; and 
a fourth referred to Newark and Washington Heights as ghettos. 

 
C. Non-Political Off-Duty Social Media Posts 

 
1. Maloney v. Borough of Carlstadt, 2025 WL 737368 (N.J. App. 

Div. March 6, 2025) – In this action in lieu of prerogative writ, the 
court affirmed the reinstatement of a municipal sewerage authority 
commissioner who accidentally sent a pornographic video of a 
naked man defecating into a kneeling bare-breasted woman’s 
mouth to a Facebook group rather than a single individual.  The 
court held that because the conduct at issue had nothing 
whatsoever to do with the commissioner’s official duties, it did not 
constitute “inefficiency or neglect of duty or misconduct in office” 
as required for removal under the applicable statute. 
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2. Wawrzenski v. United Airlines, Inc., 327 Cal.Rptr.3d 245 (Ct. 
App. 2024) – The court reversed summary judgment for the 
defendant airline in this gender discrimination case brought by a 
female flight attendant who was fired because her personal 
Instagram account had pictures of herself in her uniform and a 
bikini with a link to her subscription-based OnlyFans account.  The 
court found that plaintiff had identified sufficiently similar 
comparators by identifying three male employees who were not 
fired even though they had social media accounts displaying 
photos of themselves in uniform, partially clothed, and in 
suggestive poses, two of which had links to accounts from which 
they could earn income. 

 
3. Califano v. Roman Catholic Diocese of Rockville Centre, 751 

F.Supp.3d 42 (E.D.N.Y. 2024) – The court held that a gay English 
and mathematics teacher at a Catholic elementary school who had 
been fired shortly after private social media posts showing him 
kissing his male partner had been sent anonymously to the diocese 
despite no criticism of his job performance had pleaded the 
elements of an actionable sexual orientation discrimination claim, 
particularly in light of the fact that a priest and diocese human 
resources representative had essentially told the plaintiff that he 
was fired because the social media posts sent to the diocese 
showed him kissing another man. 


