Commercial Finance and Bankruptcy: High Stakes, Real Outcomes

When a business is in financial distress, the high stakes decisions it makes — and those of
its lenders and their respective counsel — will determine whether meaningful distributions
are made or whether its estate collapses. This program, co-presented by the NJSBA
Bankruptcy Law Section and Banking Law Section, brings together practitioners from both
sides of the lending and restructuring table to examine the legal tools, strategies, and
frameworks that define high-stakes commercial finance and bankruptcy matters. Topics
willinclude Chapter 11 elections and case types, including standard Chapter 11 cases,
small business debtor cases, and Subchapter V elections; SBA loan negotiations and
restructuring; debtor-in-possession financing; factoring and merchant cash advances; the
scope of federal bankruptcy jurisdiction; and the growing use of judicial mediation to
resolve contested matters and adversary proceedings.



Commercial Finance and Bankruptcy: High Stakes, Real Outcomes
New Jersey State Bar Association | 2026 Annual Meeting and Convention
Thursday, May 14, 2026 | 1:15-2:45 PM

I.  INTRODUCTIONS AND OVERVIEW
a. Moderator
i. RebeccaK. McDowell — Saldutti Law Group
b. Panelists
i. Honorable Christine M. Gravelle — Chief Judge of the United States
Bankruptcy Court for the District of New Jersey
ii. Colleen M. Restel — Lowenstein Sandler LLP
iii. Joseph M. Shapiro — Middlebrooks Shapiro, P.C.
iv. StevenT. Knipfelberg— McDermott Will & Schulte
c. Overview
i. 37% of small employer firms applied for a loan, line of credit, or MCA
in the prior 12 months; online credit products are particularly high
among smaller, younger, and higher-credit-risk firms'
ii. U.S. household debt reached about $18.8 trillion; 4.8% of balances
are in some stage of delinquency, the highest rate in 10 years?
iii. Factoring, MCA, and alternative financing markets and products are
growing,? driven by tightening traditional lending*
iv. LMEs are becomingincreasingly used by large corporations®
v. Total bankruptcy filings rose 11%, and business filings rose 7.1%in
the year ending Dec. 31, 2025°
vi. Commercial Chapter 11 filings jumped 37% in Q1 2026 vs. Q1 2025,
reaching 2,422 — a 10-year high”’
vii. Mega bankruptcies are surging®

Il. SBALOAN NEGOTIATIONS AND RESTRUCTURING
a. Overview of the SBA loan portfolio
i. 7(a) loans — up to $5 million — bank-originated, SBA-guaranteed
ii. 504 loans — CDC-originated financing for fixed assets
iii. Microloans (less than $50,000 through SBA funding intermediaries)

' https://www.federalreserve.gov/publications/2025-march-consumer-community-context.htm.

2 https://www.bloomberg.com/news/articles/2026-02-10/us-consumer-delinguencies-jump-to-highest-in-almost-a-decade.

3 https://www.marketresearchfuture.com/reports/us-merchant-cash-advance-debt-settlement-market-65779;
https://www.grandviewresearch.com/industry-analysis/us-factoring-services-market-report.

4 https://ecapital.com/blog/as-banks-tighten-credit-alternative-financing-provides-new-funding-options.

5 https://www.cornerstone.com/wp-content/uploads/2025/09/Trends-in-Large-Corporate-Bankruptcy-and-Financial-Distress-Midyear-

2025.pdf.

8 https://www.uscourts.gov/data-news/judiciary-news/2026/02/04/bankruptcy-filings-rise-11-percent.

7 https://www.abfjournal.com/epig-total-overall-commercial-bankruptcies-increase-14-y-y-in-q1-26.

8 https://www.cornerstone.com/insights/press-releases/mega-bankruptcies-surge-in-first-half-of-2025.
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iv. Disaster loans, including the COVID-era EIDL and EIDL Advance
portfolio (continuing wind-down through 2026)
v. ldentifying who really holds the paper: lender, secondary-market
participant, or SBA itself post-purchase
vi. What the SBA guaranty means for lenders and borrowers
b. Pre-default and pre-bankruptcy workout tools
i. Loan modification and re-amortization
ii. Standstill, forbearance, and pre-negotiation agreements; reservation-
of-rights letters
iii. Hardship deferments and EIDL accommodations
iv. Documenting waivers, releases, and reaffirmations to survive a later
filing
c. SBA-specific liquidation and compromise procedures
i. SOP 5057 (loan servicing and liquidation) and SOP 50 55
ii. Lender liquidation plans and Wrap-Up Reports
iii. Offersin compromise (OICs): qualifying conditions, financial-
disclosure package, lender vs. SBA-level approval thresholds
iv. Charge-off, referral to Treasury, and the Treasury Offset Program
v. Federal collection tools: administrative wage garnishment, federal
salary offset, tax-refund offset
vi. Lenderisrequired to collect on the loan even after payment of the
SBA guaranty; lender becomes servicer until the loan is assigned to
SBA after efforts are deemed exhausted
d. Personal guaranties and collateral pledges
i. SOPs generally require personal guaranties from borrower’s principals
ii. Mayrequire the individual guarantors to pledge their individual assets
as collateral, such as their residences
1. Anindividual guarantor’s spouse who owns such property
jointly with the guarantor will be required to execute a limited
guaranty to the extent of the lender’s in rem rights to the
property, as that person will also have to sign the mortgage as
a co-owner of the property
iii. SBA generally also requires an all-asset lien against the borrower and
any corporate guarantor
e. SBA loans in bankruptcy



Commercial Finance and Bankruptcy: High Stakes, Real Outcomes
New Jersey State Bar Association | 2026 Annual Meeting and Convention
Thursday, May 14, 2026 | 1:15-2:45 PM

i. SBA loans still with the bank or credit union as lender or servicer will
be treated the same as any non-SBA loan in a bankruptcy case
1. SBA loans that have been assigned to SBA and are in collection
with Treasury have different issues (although the loan is not
priority, noris it nondischargeable)
ii. The SBA as a sophisticated, government-backed creditor — service
requirements under Fed. R. Bankr. P. 7004(b)(4)—-(5)
iii. Treatment of guaranteed and direct SBA debt in plans
iv. Sovereign immunity and waiver — § 106
v. Setoff and recoupment rights — 88 553, 542(b)
vi. PPP and EIDL forgiveness and discharge issues that have surfaced in
Subchapter V cases
vii. Coordination with the U.S. Attorney's Office, Civil Division, on
contested matters

Illl.  ALTERNATIVE CAPITAL: LIABILITY MANAGEMENT EXERCISES, FACTORING, AND
MERCHANT CASH ADVANCES
a. Liability Management Exercises (LMEs)
i. Aggressive transactions entered into between distressed companies
and their lenders
ii. Leads frequently to “lender on lender violence” and protracted
litigation
iii. LME is a catch-all term for a variety of different types of transactions,
frequently uptiering (priming), debt swaps, and dropdowns
iv. LMEs are on the upswing
v. Entities that use LMEs frequently end up in Chapter 11 despite these
efforts, and the LME transactions frequently complicate the
bankruptcy case
b. Factoring
i. True sale versus a disguised secured loan — economic reality test
ii. Recourse vs. non-recourse; advance-rate, reserve, and dilution
mechanics
iii. UCC Article 9 perfection and debtor notification — §§ 9-406, 9-607
iv. Notification vs. non-notification factoring and the priority disputes
that flow from each
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v. Bankruptcy treatment: post-petition collection of pre-petition
receivables; 8 552 cut-off; identifying "proceeds"
c. Merchant Cash Advances (MCAs)
i. Typical structure: purchase of a specified dollar amount of future
receivables at a discount
ii. Three core indicia of a true purchase-and-sale (and the inverse loan
factors): reconciliation, indefinite term, and absence of absolute
repayment obligation
iii. Recharacterization and criminal-usury exposure under New York law
and analogous New Jersey usury principles
iv. Stacking, daily ACH debits, and the "reconciliation" remedy
v. FTC enforcement activity and pending state-level disclosure regimes
vi. MCA disputes inside bankruptcy
1. Automatic stay applicability when the MCA claims to own (not
lend against) receivables —8§ 362(a)
2. Recharacterization adversary proceedings; lien-stripping; §
506(d) actions
3. Preference and fraudulent-transfer attacks on daily ACH
sweeps and stacked-MCA repayments — 8§ 547, 548, 550
4. Plan treatment: secured? unsecured? executory contract? —
and confirmation feasibility implications
5. Standing and service issues with funder/syndicator/ISO chains
vii. Litigation strategy from each side
1. MCA funder: documenting reconciliation in practice;
preserving the "true sale" record
2. Debtor: pre-filing audit of the receivables stack; coordinated
relief in a single adversary proceeding

CHAPTER 11 ELECTIONS AND CASE TYPES
a. Standard Chapter 11

i. Eligibility —§ 109(d)

ii. Features
1. Debtorin possession—8§8 1107, 1108
2. Exclusivity period to file and solicita plan—§ 1121(b), (c), (d)
3. Appointment of creditors committee — § 1102
4. Disclosure statement and solicitation —§ 1125
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5. Plan confirmation requirements — 8§ 1129(a)

6. Cramdown and the absolute-priority rule — § 1129(b)
Considerations: cost, duration, governance, and reputational effects
Strategic uses: 8363 sales, free-and-clear dispositions, prepackaged
and pre-negotiated plans, third-party releases (post-Purdue Pharma)
D.N.J. LBR 1002-2 — designation as a "Complex Case"

b. Small Business Debtor Cases

Definition of "small business debtor" — 8§ 101(51D)

Current debt limit — $3,424,000 (effective April 1, 2025)

Streamlined deadlines and reporting under §8 308, 1116, 1121(e),
1125(f), 1129(e)

When a debtor that is eligible for Subchapter V might nonetheless
decline to elect (e.g., absolute-priority concerns, plan-modification
flexibility, third-party releases)

Chapter 11 Small Business Debtor's Combined Plan of Reorganization
[or Liquidation] and Disclosure Statement — D.N.J. LBR 3016-1

c. SubchapterV

Eligibility framework
1. Section 1182(1) definition incorporating § 101(51D), with
affiliate/insider debt excluded
2. Current debt limit— $3,424,000 (same as above)
3. Status of pending legislation to restore the $7.5 million COVID-
era ceiling (Bankruptcy Threshold Adjustment Act of 2026, S.
3977; S.A. 3382 t0 S. 2296)°
4. Single-asset real estate, public companies, and affiliated-
group exclusions
5. Strategic structuring of debt prior to filing to preserve eligibility
— risks of "gerrymandering"
Features distinguishing Subchapter V from a standard Chapter 11
1. Mandatory appointment of a Subchapter V trustee — § 1183
(and up-front trustee retainers becoming customary)
No creditors' committee absent court order— 8 1181(b)
No required separate disclosure statement— 8§ 1181(b)
Status conference in 60 days, debtor report 14 before —8 1188

ok wbd

Debtor plan only within 90 days, absent extension — 8§ 1189

® https://www.congress.gov/bill/119th-congress/senate-bill/3977/text.
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Modification of residential mortgages — 81190(3)
No U.S. Trustee quarterly fees

Plan confirmation

1.
2.

Consensual confirmation — 8 1191(a)

Non-consensual ("cramdown") confirmation — 8§ 1191(b), (c)
— replacing absolute-priority rule with "fair and equitable"
disposable-income test over 3-5 years; equity may be retained
Discharge timing: at confirmation in consensual cases (8 1192)
versus at completion of payments in non-consensual cases

iv. Recurring litigation flashpoints

1.

3.

4.

Eligibility challenges — counting noncontingent, liquidated
debt as of the petition date; disputed claims; affiliate carve-
outs

Discharge of fraud-type debts of corporate Subchapter V
debtors after Avion Funding, LLC v. GFS Industries, LLC, 647
B.R. 252 (Bankr. W.D. Tex. 2022) and circuit-level developments
Treatment of administrative-expense priority and § 503(b)(9)
claims

Trustee's role in mediating, investigating, and (in non-
consensual cases) administering plan distributions

V. DEBTOR-IN-POSSESSION (DIP) FINANCING
a. The statutory framework — § 364
Ordinary-course unsecured credit — 8 364(a)

iv.
V.

Out-of-the-ordinary-course unsecured credit, with administrative
priority — 8 364(b)
Senior administrative priority, junior or unencumbered liens — §

364(c)

Priming liens — § 364(d): the "adequate protection" hurdle
The § 364(e) good-faith "shield" on appeal

b. Cash collateral as the threshold liquidity question — § 363(c)(2)
Consensual versus contested use

Adequate-protection packages: replacement liens, periodic

payments, equity cushions
First-day budgets and the 13-week cash-flow forecast

c. Typical DIP structures and economic terms
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i. Defensive (incumbent-lender) vs. offensive (third-party) DIPs
ii. New-money facilities, roll-ups of pre-petition debt, and "creeping roll-
ups"
iii. Cross-collateralization and its scrutiny in this District
iv. Pricing components: upfront fees, exit fees, default-rate triggers, MFN
protections
d. Lender protections and the "market" terms checklist
i. Section 506(c) and § 552(b) waivers — and the "equities of the case"
carve-back
ii. Marshaling waivers
iii. Stipulations as to validity, perfection, and priority — and the standard
committee/UST challenge period
iv. Carve-outs for U.S. Trustee fees, professional fees, and Subchapter V
trustee fees
v. Milestones, sale toggles, and termination events
e. First-day, second-day, and final-DIP-order practice
i. Theinterim/final two-step under Fed. R. Bankr. P. 4001(c)
ii. Required disclosures of unusual provisions
iii. Coordination with critical-vendor, wages, utilities, and cash-
management motions
f. DIP financing in Subchapter V cases
i. Smaller deals, fewer professionals, less sophisticated lender base
ii. The Subchapter V trustee's role in assessing the facility
iii. When a Subchapter V case truly needs a DIP versus when cash
collateral and trade credit will suffice
g. Recent trends and decisions to watch
i. Equitization features and exit-financing backstops
ii. Sponsor-provided DIPs and conflicts of interest
iii. "Uptier" and other liability-management transactions and their pre-
petition consequences

JUDICIAL MEDIATION IN CHAPTER 11 CASES
a. Why mediation has become the default in complex Chapter 11
i. Cost, timing, and information asymmetry between debtors, lenders,
and creditor constituencies
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ii. The mass-tort "super-mediation" model and its migration to
commercial cases
b. The District of New Jersey Mediation Program
i. General Order Adopting the Mediation Program (Nov. 20, 2013);
presumptive referral effective May 1, 2014
ii. D.N.J. LBR9019-1 — Mediation: Mediator Qualifications and
Compensation
iii. D.N.J. LBR 9019-2 — Mediation: Procedures (presumptive referral of
contested matters and adversary proceedings; opt-out mechanism)
iv. D.N.J. LBR9019-3 — Compromise or Settlement of Controversy under
Bankruptcy Rule 9019
v. Selection of mediators: the Court's Register of Mediators'; sitting
bankruptcy judges as mediators in cross-vicinage matters
c. What gets mediated in commercial cases
i. Plan negotiation and confirmation disputes
ii. Adversary proceedings: preferences, fraudulent transfers, lender
liability, breach of contract
iii. Claim objections and reconciliation
iv. 8363 sale disputes, including stalking-horse and bid-protection
contests
v. Inter-creditor disputes, intercreditor agreement enforcement, and lien
priority
vi. Cross-border and parallel-proceeding coordination
d. Mechanics and best practices
i. Drafting effective mediation orders: scope, deadlines, allocation of
fees
ii. Confidentiality, privilege, and the "mediation privilege" — Fed. R. Evid.
408 and N.J. Stat. Ann. 8 2A:23C-1 et seq. (Uniform Mediation Act)
iii. Pre-mediation submissions: joint statements of key facts, party-
specific confidential statements, exhibits
iv. Authority to settle: client representatives with binding authority;
principalvs. carrier vs. funder
v. Reporting obligations and the post-mediation 9019 motion
e. Ethical and professional dimensions
i. Candor to the mediator and to the tribunal — RPC 3.3, RPC 4.1

10 https://www.njb.uscourts.gov/court-approved-mediators.
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ii. Jointand common-interest representations among co-lenders or
related debtors
iii. Conflicts arising mid-mediation; consent and screening mechanisms



Annual Meeting Bios

Hon. Christine M. Gravelle, Chief Judge, United States Bankruptcy Court for the District of
New Jersey

Hon. Christine M. Gravelle serves as Chief Judge of the United States Bankruptcy Court for
the District of New Jersey and sits in the Trenton vicinage. She chairs the Bankruptcy
Judges Advisory Group for the federal courts. She is a member of the National Conference
of Bankruptcy Judges. She has written and participated in panel presentations and
instructional videos for the Federal Judiciary Center. Prior to joining the bench in 2013,
Judge Gravelle was a partner at the law firm of Markowitz Gravelle, LLP in Lawrenceville,
New Jersey, focusing on commercial litigation and bankruptcy. She served as President of
the Mercer County Bar Association in 2011 after serving nine years as an officer and trustee
for the Association. Judge Gravelle also served as a trustee of the Bankruptcy Section of
the New Jersey State Bar Association. She served on the Board of Trustees of Central Jersey
Legal Services as a member and officer. She received her J.D. from Suffolk University
School of Law and her undergraduate degree from the University of Massachusetts,
Ambherst.

Jeffrey Bernstein, Esq., McElroy, Deutsch Mulvaney & Carpenter, LLP

Jeffrey Bernstein is a Partner at McElroy, Deutsch, Mulvaney & Carpenter, LLP. His practice
concentrates primarily on creditors’ rights in work-outs, bankruptcies and related
litigation. He has represented financial institutions, public entities, secured and
unsecured creditors, landlords, tenants, insurers, sureties, purchasers of debtor assets
and bankruptcy trustees. He is the Chair of the Bankruptcy Law Section of the New Jersey
State Bar Association and has regularly spoken on panels on bankruptcy topics in New
Jersey and New York. He is a member of multiple McElroy Deutsch’s committees, including
the Diversity and Inclusion Committee, Pro Bono Committee, and the Mentorship
Committee.

Steven T. Knipfelberg, McDermott Will & Schulte

Steven (Steve) T. Knipfelberg advises cryptocurrency and other digital asset, FinTech, and
blockchain companies on complex regulatory, enforcement, and litigation matters. As a
member of the industry’s only crypto-exclusive team whose lawyers devote 100% of their
time to crypto-related matters, Steve combines deep regulatory knowledge with prior in-
house leadership experience to deliver practical, business-focused advice. Steve has
significant experience counseling on development and launch strategies for compliant,
scalable digital asset and trading products across more than 180 jurisdictions. He regularly
guides clients through matters involving US and international regulators and helps them



navigate rapidly evolving regulatory frameworks affecting digital assets. Steve also advises
boards and senior management on governance and compliance matters, licensing
strategies, and regulatory examinations, and represents clients in high-stakes regulatory
investigations, litigations, and arbitrations worldwide.

Rebecca K. McDowell, Saldutti Law Group

Beckie McDowell is an established Bankruptcy and Creditor law practitioner. She has
represented creditors and debtors in Chapters 7, 11 and 13 cases. Additionally, Beckie has
represented creditors, debtors and Chapter 7 trustees in both business and consumer
Chapter 7 cases. A graduate of Albion College, she earned her B.A. in English in 1999.
Beckie continued her education at Wayne State University Law School in Detroit, Ml, where
she obtained her J.D. in 2006. Beckie is admitted in Pennsylvania, New Jersey, and
Michigan; she is also admitted in the United States District Courts for the Eastern District
of Pennsylvania, the District of New Jersey, the Eastern District of Michigan, the Central
District of Illinois, and the Western District of Texas.

Colleen M. Restel, Lowenstein Sandler

Colleen Restel advises clients on all aspects of complex financial restructuring matters.
She represents creditors’ committees, tort claimant committees, individual creditors, post-
confirmation fiduciaries, securities plaintiffs, and other interested parties, whom she
guides through the development and implementation of innovative solutions and strategies
aimed at maximizing recoveries and achieving results. Colleen has a strong track record in
bankruptcy-related litigation involving the investigation, prosecution, and defense of
actions against officers, directors, and lenders, including fraudulent transfer actions; and
in representing clients in contested confirmation hearings. Prior to joining Lowenstein, she
practiced commercial litigation—both within and outside of the bankruptcy context—at a
New Jersey-based law firm, where she focused on complex discovery and trials for clients
in the pharmaceutical, real estate, retail, and other sectors.

Joseph M. Shapiro, Middlebrooks Shapiro, P.C.

Joseph M. Shapiro is a Partner at Middlebrooks Shapiro, P.C., where he focuses his practice
on business and individual bankruptcy, reorganization, liquidation, and creditor-debtor
rights. He also represents clients in contested matters, adversary proceedings, and related
federal and state court civil litigation. He has significant experience in assignments for the
benefit of creditors, representing both assignees and assignors, and serving as an
assignee. He is the Secretary-Elect of the Bankruptcy Law Section of the New Jersey State
Bar Association and regularly presents continuing legal education programs and seminars.



