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ALBIN, J., writing for the Court.

Plaintiff Lisa Balducci instituted a declaratory-judgment action to invalidate the retainer agreement into which she 
entered with her former attorney, defendant Brian Cige, on the ground that Cige procured the agreement in violation 
of the Rules of Professional Conduct. A Superior Court judge voided the agreement, and the Appellate Division 
affirmed. But the Appellate Division also made a number of pronouncements about ethical obligations on attorneys 
handling fee-shifting claims. The Court considers Cige's challenge to the judgment against him, as well as 
arguments that the professional obligations imposed by the Appellate Division are at odds with current practices 
and are not mandated by the Rules of Professional Conduct.

Balducci retained Cige to represent her son in a bullying lawsuit, brought under New Jersey's Law Against 
Discrimination (LAD), against a school district. Three years later, she terminated Cige's representation and retained 
another lawyer to handle the case. Balducci filed a declaratory-judgment action to void the retainer agreement, and 
a Superior Court judge conducted a hearing at which Balducci, her son, and Cige testified.

Balducci testified that, in September 2012, she approached Cige about bullying that her son had encountered in 
school. Cige presented her with what he described as a standard retainer agreement for a LAD case, and Balducci 
raised questions about language that seemingly made her the guarantor of all legal fees and costs, even if the 
lawsuit failed. Cige told her not to be alarmed by the "standard language" and assured her that the attorney's fees 
would be paid by the school board, not by her. (That account was corroborated by Balducci's son, who testified that 
he was present during the meeting.) Trusting Cige, Balducci signed the agreement, one key provision of which 
required her to "pay the Law Firm for legal services the greater of" Cige's hourly rate, 37 1/2% of both the net 
recovery and any statutory fee award, or statutory attorney's fees. By early 2015, Balducci became dissatisfied with 
Cige's handling of the case. The school board rejected her first settlement demand of $3,500,000. After consulting 
with an expert in bullying cases, Cige approximated the value of the case at somewhere between $500,000 and 



Page 2 of 18

$700,000. Only when Balducci terminated his services did he inform her she was responsible for the payment of his 
hourly fees -- almost $271,000.

Cige gave a very different account, but admitted that he did not inform Balducci of the potential value of the case, of 
the potential litigation expenses, or of the estimated financial obligation she would bear if the litigation did not 
succeed. Nor did he detail the billing rates for expenses in the retainer agreement. The expenses for the emails -- 
$1.00 for every email sent or received -- amounted to just over $1700 and were in addition to the hourly rate he 
charged. Photocopying costs represented almost $12,000 of the nearly $16,000 in expenses owed at the time 
Cige's services were terminated.

At the conclusion of the plenary hearing, the trial court invalidated the retainer agreement, crediting Balducci's 
testimony over Cige's. The Appellate Division affirmed, finding substantial and credible evidence in the record to 
support the trial court's decision. 456 N.J. Super. 219, 234, 243-44, 192 A.3d 1064 (App. Div. 2018).

The Appellate Division also articulated a set of ethical obligations, purportedly arising from the Rules of Professional 
Conduct, that must be followed by attorneys in fee-shifting actions when a retainer agreement includes an hourly 
fee component. Those obligations are discussed in numbered paragraphs 6-9 below.

The Court granted certification limited to Cige's challenge of the invalidation of the agreement and his claim that the 
Appellate Division retroactively applied new rules of professional conduct. 236 N.J. 616, 202 A.3d 615 (2019).

HELD: The invalidation of the retainer agreement is supported by sufficient credible evidence in the record. 
Although the Appellate Division's concerns over the retainer agreement in this case are understandable, the ethical 
pronouncements issued in its opinion may have far-reaching and negative effects, not only on employment-law 
attorneys and attorneys handling fee-shifting claims, but also on their clients. Some of those pronouncements 
appear too broad and some unsound, and others are worthy of the deliberative process by which new ethical rules 
are promulgated by the Court. The Court addresses those issues under its constitutional authority to regulate the 
conduct of attorneys in this State, N.J. Const. art. VI, § 2, ¶ 3, and directs that an ad hoc committee be established 
to address the professional-responsibility issues discussed in this opinion. The Court expresses no ultimate opinion 
on the matters referred to the committee, which will report its recommendations to the Court.

1. The paramount principle guiding every fee arrangement is that "[a] lawyer's fee shall be reasonable." RPC 1.5(a). 
Every lawyer must set forth "the basis or rate of the fee . . . in writing to the client," RPC 1.5(b), and must explain 
the charges and costs for which the client is responsible, beyond the hourly rate, to permit the client to make an 
informed decision whether to retain the attorney. A lawyer also has a duty to "explain a matter to the extent 
reasonably necessary to permit the client to make informed decisions regarding the representation," RPC 1.4(c), 
and is forbidden from making "false or misleading communications" relating to "legal fees," RPC 7.1(a)(4). (pp. 20-
22)

2. A court's review of a retainer agreement is not limited by the parol evidence rule because ordinary contract 
principles must give way to the higher ethical and professional standards that govern the attorney-client 
relationship. The parol evidence rule cannot bar a client from testifying that she signed a retainer agreement based 
on an attorney's material misrepresentation. Further, an agreement susceptible to two reasonable interpretations 
should be construed in favor of the client. The attorney bears the burden of establishing the fairness and 
reasonableness of the transaction. (pp. 22-24)

3. Here, the dispute between Cige and Balducci amounted to a credibility contest. After hearing the testimony of 
three witnesses, the trial court found that Balducci never agreed to guarantee Cige his hourly rate if the lawsuit did 
not prevail. The court, moreover, determined that "a reasonable client" would have viewed the retainer agreement 
as a typical contingent-fee arrangement, obligating the client to pay a percentage of a monetary recovery only if the 
lawsuit succeeded. To the extent that ambiguity rendered the retainer agreement susceptible to more than one 
reasonable interpretation, the agreement must be construed in favor of the client. Based on the deference due the 
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trial court's credibility and factual findings and the Court's independent review of the record, the Court is satisfied 
that the trial court's judgment must be upheld. (pp. 25-27)

4. Attorneys and clients can agree to fee arrangements of their choice, provided they do not violate the Rules of 
Professional Conduct. The most conventional fee arrangement is for a client to pay an attorney on an hourly basis. 
Fee arrangements that provide incentives to lawyers to undertake the representation of clients who are unable or 
unwilling to pay an hourly rate are also permissible. The contingent-fee arrangement, in which an attorney is entitled 
to legal fees only if the client receives a recovery, is one such option. In addition to its benefits to clients, the 
attorney likewise has a powerful incentive to accept a contingent-fee agreement -- the potential of receiving legal 
fees far in excess of what would have been earned by an hourly-rate computation. Rule 1:21-7 authorizes and 
circumscribes contingent-fee arrangements. Significantly, New Jersey's court rules do not place fixed fee caps on 
contingent fees in statutorily based discrimination cases. Nevertheless, in all cases, the contingent fee must 
conform to the rule of reasonableness articulated in RPC 1.5(a). (pp. 27-30)

5. Fee arrangements are also based on fee-shifting statutes that provide that, when a plaintiff is the prevailing party 
in a lawsuit, the defendant is responsible to pay the plaintiff's reasonable attorney's fees and costs. The fee-shifting 
provisions in LAD and other fee-shifting statutes do not require proportionality between damages recovered and 
counsel-fee awards. A reasonable attorney's fee may exceed the value of the recovery by the plaintiff. When the 
attorney and client enter into a contingent-fee arrangement in a LAD case, the statutory-fee award -- the reasonable 
value of services rendered by the attorney -- may yield a higher return to the attorney than a contingent-fee award. 
In such a scenario, the client would receive the damages award and the attorney the statutory award for the 
reasonable value of his services. Additionally, in many cases, an hourly-fee arrangement may better serve the 
client's interests than a contingent-fee arrangement -- provided the client has the resources to pay the hourly fee. 
These principles are relevant because hourly billing, contingent-fee arrangements, and fee-shifting provisions 
intersect in the retainer agreement in this appeal. That retainer agreement has prompted pronouncements by the 
Appellate Division that have raised concerns by three bar associations. (pp. 30-33)

6. The Appellate Division's first directive was that "if an attorney's fee in a LAD or statutory fee-shifting case is 
based in whole or in part on an hourly rate," then the attorney (1) "must inform the client that if the case becomes 
complex and protracted, the hourly rate-based fee the client is responsible to pay can approach or even exceed his 
or her recovery"; (2) "should provide examples of how much hourly fees have totaled in similar cases"; and (3) 
"must provide the client with approximate costs . . . and must give examples of such costs in similar cases" "if the 
client is required to advance costs." Balducci, 456 N.J. Super. at 242-43, 192 A.3d 1064. It is not clear whether the 
Appellate Division has made a distinction between (1) an hourly rate that is computed based on a reasonable 
attorney's fee award owed to a plaintiff as the prevailing party in a LAD case and (2) an hourly rate that the client is 
responsible to pay regardless of the outcome. Amici assert that, while Cige's agreement appears to be an outlier, 
other hybrid fee agreements are permissible. The Court notes that it currently has no basis to cast ethical doubt on 
certain hybrid fee arrangements. Attorneys should explain to their clients in fee-shifting cases that the attorney's 
fees may exceed the recovery by the client and will depend on various unknown factors; however, estimating the 
value of the case or the number of attorney hours that ultimately will be expended may not be possible with 
precision. The Court explains why mandating that attorneys in fee-shifting cases "provide examples of how much 
hourly fees [and costs] have totaled in similar cases" imposes a difficult, if not impossible, task, but notes that at the 
outset of the attorney-client relationship, the charges for identifiable costs, such as photocopying expenses, should 
be disclosed. Here, the retainer agreement did not disclose that the client would be charged $1.00 for every email 
received or sent, in addition to the hourly fee charged for preparing and reading those emails. That charge does not 
appear to conform to a standard of reasonableness. (pp. 34-38)

7. The Appellate Division next instructed that "the attorney must inform the client [that] other competent counsel 
represent clients in similar cases solely on a contingent fee basis, without an hourly component," id. 456 N.J. 
Super. at 242, 192 A.3d 1064, and "must disclose [that] other competent counsel who represent clients in similar 
cases advance litigation costs," id. 456 N.J. Super. at 243, 192 A.3d 1064. The wide diversity of cases and the 
varying fee arrangements used by attorneys may not call for the imposition of blunt and broad ethical obligations. 
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And the disclosure requirement must be considered critically because it could impose on an attorney the duty to 
refer a potential client to a competitor who may be less experienced or skilled merely because that attorney 
advances litigation costs. (p. 38)

8. The Court also questions the correctness of the Appellate Division's third suggestion -- that when LAD attorneys 
have not had experience with "similar cases," "consideration should be given to referring the case to a certified civil 
trial attorney." Id. 456 N.J. Super. at 242, 192 A.3d 1064. The Court stresses the variety among LAD cases, the fact 
that some of the finest attorneys in their respective fields have decided not to seek certification, and the lack of 
available certification for the subspecialty of LAD cases. (p. 39)

9. Last, the Appellate Division found "questionable the [retainer agreement's] additional fee of fifteen percent of one 
year's wages in the event a client who has lost a job based on discrimination is reinstated," id. 456 N.J. Super. at 
243, 192 A.3d 1064, and "problematic" the provision computing the contingent fee based on both the client's 
damages and the statutory fee award, id. 456 N.J. Super. at 239-40, 192 A.3d 1064. As to the computation 
provision, the Court notes that such a method may be relatively common and has been authorized by other 
jurisdictions. Regarding the reinstatement provision, the Court notes that there may be employment-law cases in 
which the settlement provides only for reinstatement -- without any financial recovery, and without attorney's fees -- 
and therefore, it may be that in such a circumstance, a fee taken from a percentage of a year's salary would be 
reasonable. (pp. 39-41)

10. The Court notes that those issues all require careful and thoughtful consideration and deliberation. The Court 
generally establishes professional standards governing attorneys through the rulemaking process. Several 
Supreme Court committees have overlapping jurisdiction over the professional-responsibility issues raised in this 
opinion: the Civil Practice Committee, the Professional Responsibility Rules Committee, and the Advisory 
Committee on Professional Ethics. The Court has decided that the study of the professional-responsibility issues 
should be addressed by a newly established ad hoc committee comprised of representatives of those three 
committees, and of other representative members of the Bar and Bench with experience in these matters. The 
Court therefore will ask the Administrative Director of the Courts to select members for this committee for the 
Court's approval. (p. 41)

11. This committee of experienced judges and attorneys will make recommendations on the questions raised in this 
opinion. With the valuable input and insight from the committee, the Court then will be able to carefully survey all 
viewpoints and deliberate before considering any new rule of general applicability to the Bar. The committee may 
also consider whether to revisit a cap on contingent fees in statutorily based discrimination and employment claims. 
See R. 1:21-7(c). The Court expresses no ultimate opinion on the matters referred to the committee. (p. 42)

The judgment of the Appellate Division is AFFIRMED.

Counsel: Brian M. Cige argued the cause for appellant (Law Offices of Brian M. Cige, attorneys; Brian M. Cige on 
the briefs).

Jay J. Rice argued the cause for respondent (Nagel Rice, attorneys; Jay J. Rice, of counsel and on the briefs, and 
Randee M. Matloff and Michael J. Paragano, on the briefs).

Edward J. Zohn argued the cause for amicus curiae New Jersey State Bar Association (New Jersey State Bar 
Association, attorneys; Evelyn Padin, President, of counsel, and Edward J. Zohn, William E. Denver, and Thomas 
H. Prol, on the brief).

Richard M. Schall argued the cause for amicus curiae National Employment Lawyers Association of New Jersey 
(Schall & Barasch, attorneys; Richard M. Schall, on the brief).

Benjamin Folkman argued the cause for amicus curiae New Jersey Association for Justice (Folkman Law Offices, 
attorneys; Benjamin Folkman, on the brief).
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Judges: JUSTICE ALBIN delivered the opinion of the Court. CHIEF JUSTICE RABNER and JUSTICES 
LaVECCHIA, PATTERSON, FERNANDEZ-VINA, SOLOMON, and TIMPONE join in JUSTICE ALBIN's opinion.

Opinion by: ALBIN

Opinion

 [*580]  [**1232]   JUSTICE ALBIN delivered the opinion of the Court.

A retainer agreement between a lawyer and a client is not an ordinary contract subject to the rules of the 
marketplace. It is a contract that must conform to the Rules of Professional Conduct that guide lawyers in their 
dealings with prospective clients. A lawyer stands in a fiduciary relationship with a prospective client and must act 
within the ethical constraints commanded by professional standards of responsibility. A retainer agreement must be 
fair and understandable, and the fee arrangement must be reasonable. The oral assurances that the attorney gives 
the client should not be different from the written words in the retainer agreement. Those general principles are key 
to the resolution of this appeal.

Plaintiff Lisa Balducci retained defendant Brian Cige to represent her son in a bullying lawsuit brought against a 
school district under New Jersey's Law Against Discrimination (LAD), N.J.S.A. 10:5-1 to -49. The written retainer 
agreement seemingly ensured Cige the highest calculation of legal fees under three potential scenarios: (1) his 
hourly rate multiplied by hours worked, regardless of whether the lawsuit prevailed; (2) a contingent fee of thirty-
seven-and-one-half percent (37 1/2%) of the  [**1233]  net recovery combined with any statutory attorney's fees 
awarded under LAD; or (3) the statutory attorney's fees under LAD awarded by judgment or settlement. The 
agreement guaranteed that Cige would bear no financial risk but possibly benefit from a windfall of legal fees.

 [*581]  Three years into the LAD litigation, Balducci switched attorneys and instituted a declaratory-judgment action 
to invalidate the retainer agreement on the ground that Cige procured the agreement in violation of the Rules of 
Professional Conduct. A Superior Court judge voided the agreement, finding that Cige orally promised Balducci that 
she would not be responsible for legal fees if the lawsuit did not succeed, despite the terms of the retainer 
agreement that suggested otherwise. The court found that Cige was entitled only to the quantum meruit of his legal 
fees.

The Appellate Division affirmed the trial court's judgment. But it also made a number of pronouncements 
purportedly imposing new ethical obligations on attorneys handling LAD and other fee-shifting claims. Cige and 
several bar associations assert that the newly imposed professional obligations are at odds with the current 
practices of attorneys who handle employment-law and other fee-shifting cases and are not mandated by the Rules 
of Professional Conduct. Any new professional obligations, they maintain, should have been vetted through the 
Court's rulemaking process.

We agree that the invalidation of the retainer agreement is supported by sufficient credible evidence in the record 
and therefore affirm the judgment of the Appellate Division. Although the Appellate Division's concerns over the 
retainer agreement in this case are understandable, the ethical pronouncements issued in its opinion may have far-
reaching and negative effects, not only on employment-law attorneys and attorneys handling fee-shifting claims, but 
also on their clients. Some of those pronouncements appear too broad and some unsound, and others are worthy 
of the deliberative process by which new ethical rules are promulgated by this Court.

We will address those issues under our constitutional authority to regulate the conduct of attorneys in this State. 
N.J. Const. art. VI, § 2, ¶ 3.

I.

240 N.J. 574, *574; 223 A.3d 1229, **1229
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In September 2012, Balducci retained Cige to represent her high-school age son in a bullying lawsuit, brought 
under LAD,  [*582]  against a school district. Three years later, Balducci terminated Cige's representation and 
retained another lawyer to handle the case. In July 2016, Balducci filed a declaratory-judgment action to void the 
retainer agreement on the ground that it violated the Rules of Professional Conduct. In turn, Cige counterclaimed, 
demanding all legal fees and expenses owed under the retainer agreement.

A Superior Court judge conducted a two-day plenary hearing at which Balducci, her son, and Cige testified.

Balducci's Testimony

Balducci testified that, in September 2012, she approached Cige about bullying that her son had encountered in 
school, which had a devastating impact on his psychological and physical health. She went to Cige because he was 
"one of [her] very close friends." Cige socialized with her, had attended her wedding, and had represented her in a 
prior legal matter. Cige explained to her that he had the experience to handle the lawsuit against the school district.

Cige presented Balducci with what he described as a standard retainer agreement for a LAD case. Balducci was 
not an unsophisticated client, having worked for lawyers, owned a title company, and invested [**1234]  in real 
estate ventures. She raised questions about language in the retainer agreement that seemingly made her the 
guarantor of all legal fees and costs, even if the lawsuit failed. Cige told her not to be alarmed by the "standard 
language" in the retainer agreement. He assured her that the attorney's fees would be paid by the school board, not 
by her, saying, "[w]e are friends. I was at your wedding. I would never do this to you. Ignore that." (That account 
was corroborated by Balducci's son, who testified that he was present during the meeting.) Trusting Cige as a 
friend, Balducci signed the retainer agreement, which, in relevant part, is set forth below:

3. Legal Fees. The Law firm cannot predict or guarantee what your final bill will be. This will depend on the 
amount of time spent on your case and the amount of other expenses.

 [*583]  A. Initial Payment. The Law firm will begin work on your case upon receipt of $3,750.00. This sum 
will be used to pay for your initial filing fee, other fees and expenses, and legal fees, according to this 
Agreement.

B. Retainer. You agree to pay $7,500.00* as the minimum retainer, but maximum amount for legal fees to 
be paid until case is settled or judgment is entered. Notwithstanding, you are encouraged to make 
additional payments toward legal fees as invoiced to minimize having a large invoice when the case ends.

*$3,750.00 to be paid within[] ninety (90) days of signing this Agreement.

C. Legal Fee. You agree to pay the Law Firm for legal services the greater of:

i. Rate Per Hour   Services of

$475.00   Brian M. Cige, Esq.

(This hourly rate[] is subject to review and revision on 1 January 2014 and annually thereafter. Further, at 
the Law Firm's discretion, it may either use the rates which were current when the services were 
performed and adding interest at the regular rate for paying clients or using the rate current at the time the 
payment is made.)

ii. thirty seven and one half percent (37 1/2%) of the net recovery (including attorneys fees referred to 
in iii below).

iii. statutory attorneys fees, by settlement or award, received with credit for all payments received.

240 N.J. 574, *581; 223 A.3d 1229, **1233



Page 7 of 18

Client has been advised that, in employment cases, the employer may offer reinstatement of his or 
her prior position or a comparable position. In the event the client accepts an offer of reinstatement, 
the client agrees to pay the Law Firm fifteen additional percent (15%) of the total pay he or she would 
receive from the employer upon reinstatement for a one (1) year pay period, in no more than six (6) 
equal monthly installments.

D. All Services Will Be Billed. You will be billed at the hourly rate set forth in paragraph 3C for all services 
rendered. This includes telephone calls (minimum charge of 6 minutes), dictating and reviewing letters, 
travel time to and from meetings and the Court, legal research, negotiations and any other service relating 
to this matter. Client hereby gives the Law Firm a continuing lien on the client's claim and the proceeds 
thereof for the  [**1235]  amount of the attorney's fees, out-of-pocket expenses, and costs for which the 
client is obligated under this agreement. The attorney's lien is given by the client pursuant to New Jersey 
[Statutes] Annotated Title 2A:13-5.

4. Costs and Expenses. In addition to legal fees, you must pay the following costs and expenses: experts' fees, 
court costs, accountants' fees, appraisers' fees, service fees, investigators' fees, deposition costs, messenger 
services, photocopying charges, telephone toll calls, postage and any other necessary expenses in this matter. 
The Law Firm may require that expert(s) be retained directly by you. You would then be solely responsible to 
pay the expert(s).

 [*584]  5. Bills. The Law Firm will send you itemized bills from time to time. The Law Firm may require that 
costs and expenses (see paragraph 4) be paid in advance. All bills for costs and legal expenses are due upon 
receipt and failure to pay will waive any discounts. You will be charged interest at a monthly rate of one and 
one-half percent (1 1/2%) on any remaining balance not paid within thirty (30) days from the date of the bill. If 
an outstanding balance necessitates collection efforts . . . the Law Firm will be paid its legal fees for collecting 
same. Further, at the Law Firm's discretion, it may either use the rates which were current when the services 
were performed and adding interest at the regular rate for paying clients or using the rate current at the time 
the payment is made.

By October 2012, Balducci had paid the $7500 minimum retainer. Balducci accepted her financial obligation to pay 
the expenses and, over the next three years, paid approximately $18,000 to $19,000 for the cost of experts' fees, 
depositions, photocopies, and other items. The expenses that Cige claimed were still due, however, exceeded 
those payments.

In 2013, Balducci received invoices reflecting the hourly legal fees owed and became very upset. She called Cige, 
who explained that he forwarded the invoices only because of his legal obligation to keep track of his billing. He 
also confided that he was "padding" the bills, stating that the school board would be responsible for the legal fees 
after the successful conclusion of the case. Because of her expressed discomfort at receiving the invoices, he 
agreed to stop sending them.

By early 2015, Balducci became dissatisfied with Cige's handling of the case. Cige saddled her with the preparatory 
work for depositions while he spent time at chess tournaments, and he was not adequately prepared for the 
depositions. The mounting expenses also made her anxious. In September 2015, Balducci received an invoice for 
$12,400.61 in unpaid expenses, and Cige estimated that his legal fees totaled $200,000.

The school board rejected Balducci's first settlement demand of $3,500,000. After consulting with an expert in 
bullying cases, Cige approximated the value of the case at somewhere between $500,000 and $700,000.

By October 2015, weighed down by the multiplying expenses and disenchanted with her attorney, Balducci retained 
a law firm willing to front the expenses and terminated Cige's services. Only  [*585]  at that point did Cige inform 
her that she was responsible for the payment of his hourly fees, which, by February 9, 2016, had climbed to 
$270,791.22.

240 N.J. 574, *583; 223 A.3d 1229, **1234
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Cige's Testimony

Cige gave a very different account of his relationship with Balducci and the terms of their agreement. He began by 
stating that he had "more than twenty-five years of  [**1236]  experience litigating [LAD] cases" and had "some 
experience in bullying law." He had tried ten to twelve jury trials and fifteen to twenty non-jury trials. He also had 
represented a Somerville high school student in a bullying case against a board of education, though he had never 
tried a bullying case to conclusion. Cige had lectured on subjects such as LAD and disability discrimination as well 
as bullying, but was not designated a certified civil trial attorney.

Balducci was not a close social acquaintance, however Cige had successfully represented her in a litigated matter. 
According to Cige, under the retainer agreement, he was entitled to the greater of three alternate methods of 
calculating his fee: (1) his hourly rate multiplied by the number of hours worked; (2) a contingent fee of 37 1/2% of 
both the net recovery and any award of statutory attorney's fees; or (3) an award of statutory attorney's fees. Cige 
maintained that Balducci had the responsibility to pay his hourly fees, regardless of whether the case prevailed. He 
denied making any statement to Balducci that conflicted with the written terms of the retainer agreement.

Cige asserted that Balducci reviewed the retainer agreement in his office and that he asked her if she had any 
questions before she signed it. Cige, however, admitted that he did not inform Balducci of the potential value of the 
case, of the potential litigation expenses, or of the estimated financial obligation she would bear if the litigation did 
not succeed. Nor did he detail the billing rates for expenses in the retainer agreement. Instead, he later forwarded a 
letter to Balducci indicating that he billed "$0.25 per page for photocopies, $1.00 per email, $1.00 per fax, $0.55 per 
mile, and $25.00 for New Jersey Lawyers Service." The expenses for the emails -- $1.00 for every email sent or 
received -- amounted  [*586]  to just over $1700 and were in addition to the hourly rate he charged. Photocopying 
costs represented almost $12,000 of the nearly $16,000 in expenses owed to Cige at the time his services were 
terminated.

Cige tendered to the school board a $3,500,000 settlement demand, a figure he thought high, to comply with his 
client's wishes. He believed the case had substantial value because Balducci's son had suffered severe harm from 
the bullying. He did not discuss with Balducci the settlement value in other cases, because the unique facts of each 
case do not permit reliable comparisons. By letter dated September 3, 2015, Cige advised Balducci that he 
estimated the settlement value of her son's case to be between $500,000 and $700,000 and that a successful trial 
would probably yield between $1,000,000 and $1,200,000. He also indicated to her that the settlement value would 
increase as the legal fees increased.

Balducci's dissatisfaction with his representation manifested itself after his estimate of the case's value did not meet 
her expectations and after she received invoices for outstanding expenses. On January 19, 2016, months after his 
services were terminated, Cige advised Balducci that she still owed $15,955.45 in expenses. Approximately three 
weeks later, Balducci forwarded a check in the amount of $6122.62 for the expenses she considered valid. Cige 
responded two days later, informing Balducci that in addition to the outstanding expenses, she owed legal fees 
totaling $270,791.22.

On March 10, 2016, Balducci initiated fee arbitration. The Fee Arbitration Committee, however, declined jurisdiction 
because the amount in dispute exceeded $100,000. Thereafter, Balducci filed the declaratory - judgment complaint.

 [**1237]  II.

A.

At the conclusion of the plenary hearing, the trial court invalidated the retainer agreement, crediting Balducci's 
testimony over  [*587]  Cige's. The court determined that "a reasonable client would have understood [the] retainer 
agreement" as a typical contingent-fee arrangement in which the client is obligated to pay legal fees only if the 
lawsuit is successful. It next determined that Cige did not fulfill his duty "to communicate clearly that his fee 
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structure was different" and that Balducci was required to pay legal fees regardless of the case's success, citing 
RPC 1.4(c). The court accepted Balducci's testimony that Cige informed her that his hourly fees would be paid by 
the school board -- not by her.

The court enumerated other professional failings by Cige: (1) he did not advise Balducci "of the average settlement 
in matters much like hers"; (2) he did not "articulate how expensive [Balducci's] matter could ultimately be, and what 
recovery [she] could expect (within reason)"; and (3) he did not identify in the retainer agreement numerous costs 
that would be charged, "including, most egregiously, $1 per email sent and received." The court found that Cige had 
failed to impart information "material and necessary to permit [Balducci] to make an informed decision regarding 
representation" in violation of the Rules of Professional Conduct.

Last, the court credited Balducci's testimony that she never would have retained Cige to represent her son "had she 
known she would be liable to pay [Cige's] hourly rate even in the event her claims were unsuccessful." Accordingly, 
the court voided the retainer agreement and limited Cige's legal fees to "the quantum meruit of [his] work" to be 
determined at a later hearing.

B.

The Appellate Division affirmed, finding substantial and credible evidence in the record to support the trial court's 
decision. Balducci v. Cige, 456 N.J. Super. 219, 234, 243-44, 192 A.3d 1064 (App. Div. 2018). The Appellate 
Division highlighted the testimony and evidence credited by the trial court: Cige not only failed to explain that "the 
cost of his services, based on his hourly rate and liberal billing practices, could approach or exceed [Balducci's] 
 [*588]  recovery," but also "represented -- or misrepresented as the case may be -- that he would not charge her 
his hourly rate." Id. 456 N.J. Super. at 234, 192 A.3d 1064. It found the retainer agreement unenforceable because 
Cige "did not adequately inform [Balducci] about [its] ramifications," not "because of the problematic nature of the 
three fee provisions." Id. 456 N.J. Super. at 241, 192 A.3d 1064.

The Appellate Division, additionally, spoke more expansively about an attorney's ethical obligation to inform his 
client of the ramifications of a retainer agreement in fee-shifting cases, given the "ambiguous if not misleading" 
nature of the agreement in this case. Id.456 N.J. Super. at 234, 192 A.3d 1064.

It noted that LAD's fee-shifting provision is designed to attract competent counsel to enforce the statutory rights of 
victims of discrimination. Id. 456 N.J. Super. at 236, 192 A.3d 1064. It then made the following observations: (1) "in 
the absence of a statutory fee award, an attorney's hourly fee can approach or exceed a LAD client's recovery"; (2) 
a retainer agreement in a LAD case that places the onus on the client to pay the hourly fee can greatly diminish the 
client's damages award, thus undermining LAD's policy of "compensating victims of discrimination," and, in the 
event of an unsuccessful outcome, financially devastate the client; and (3) "[t]here is no dearth of competent, civic-
minded attorneys willing  [**1238]  to litigate LAD and other statutory fee-shifting cases under fee agreements that 
do not include an hourly component." Ibid. With those observations in mind, the Appellate Division articulated a set 
of ethical obligations, purportedly arising from the Rules of Professional Conduct, that must be followed by 
attorneys in LAD and fee-shifting actions when a retainer agreement includes an hourly fee component.

First, "if an attorney's fee in a LAD or statutory fee-shifting case is based in whole or in part on an hourly rate, then 
the attorney is ethically obligated to inform the client of the ramifications." Id. 456 N.J. Super. at 242, 192 A.3d 
1064. Thus, "[t]he attorney must inform the client that if the case becomes complex and protracted, the hourly rate-
based fee the client is responsible to pay can approach or even exceed his or her recovery." Ibid. In addition, "[t]he 
 [*589]  attorney should provide examples of how much hourly fees have totaled in similar cases," ibid., and "if the 
client is required to advance costs, the attorney must provide the client with approximate costs . . . and must give 
examples of such costs in similar cases," id. 456 N.J. Super. at 243, 192 A.3d 1064.

Second, "the attorney must inform the client [that] other competent counsel represent clients in similar cases solely 
on a contingent fee basis, without an hourly component," id. 456 N.J. Super. at 242, 192 A.3d 1064, and "must 
disclose [that] other competent counsel who represent clients in similar cases advance litigation costs," id. 456 N.J. 
Super. at 243, 192 A.3d 1064.
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Third, if an attorney does not have experience with similar LAD cases, "consideration should be given to referring 
the case to a certified civil trial attorney." Id. 456 N.J. Super. at 242, 192 A.3d 1064.

Last, the Appellate Division found "questionable the [retainer agreement's] additional fee of fifteen percent of one 
year's wages in the event a client who has lost a job based on discrimination is reinstated," id. 456 N.J. Super. at 
243, 192 A.3d 1064, and "problematic" the provision computing the contingent fee based on both the client's 
damages and the statutory fee award, id. 456 N.J. Super. at 239-40, 192 A.3d 1064.

C.

We granted Cige's petition for certification limited to his challenge of the invalidation of the retainer agreement and 
his claim that the Appellate Division retroactively applied new rules of professional conduct. 236 N.J. 616, 616-17, 
202 A.3d 615 (2019). We also granted the motions of the New Jersey State Bar Association, the National 
Employment Lawyers Association of New Jersey, and the New Jersey Association for Justice to participate as amici 
curiae.

III.

A.

Cige claims that the Appellate Division erred in affirming the invalidation of the retainer agreement. He alleges that 
the retainer [*590]  agreement is a clear and unambiguous "integrated written" contract and therefore the parol 
evidence rule barred oral testimony collaterally attacking the validity of the agreement. He also contends that the 
Appellate Division improperly created and then retroactively applied new ethical standards on attorneys handling 
LAD and other fee-shifting cases, requiring, among other things, that clients be informed how other attorneys bill 
similar cases.

B.

Balducci asks this Court to affirm the Appellate Division, which found ample evidence to uphold the trial court's 
factual findings that Cige failed to explain material terms of the retainer agreement to her, thus rendering the 
agreement unenforceable. [**1239]  She points to the trial court's finding that she signed the retainer agreement 
only because Cige assured her that the agreement was a contingent-fee arrangement and that she would not be 
responsible for his legal fees if the lawsuit were unsuccessful.

C.

The three amici claim that the Appellate Division made novel and ill-considered pronouncements on the Rules of 
Professional Conduct applicable in statutory fee-shifting cases that were unnecessary to decide the narrow facts 
before it. Amici assert that those pronouncements amounted to rulemaking that falls within the exclusive domain of 
the Supreme Court -- rulemaking that is ordinarily preceded by careful consideration and review by Supreme Court 
committees and input from the Bar.

Amici contend that the client's right to an attorney's fee award as a prevailing party in a fee-shifting case does not 
exclude an attorney from contracting with a client for payment of services on an hourly basis with or without a 
contingent-fee arrangement.

Amici take issue with newly ordained ethical requirements imposed on attorneys who charge wholly or partly on an 
hourly basis in fee -shifting cases, and make some general points. In a  [*591]  LAD fee-shifting case, for example, 
a client may be better served by a retainer agreement based on an hourly fee than a contingent fee when the proofs 
are strong, success is expected, and the recovery likely will be very high. In that circumstance, a contingent-fee 
arrangement might reap an unwarranted windfall for an attorney. Therefore, referring the client to an attorney who 
would take the case on a contingent basis might not be in the client's best interests.

Amici also submit that LAD attorneys should not be responsible for advising their clients of other attorneys' billing 
practices because they have no access to such information and no obligation to conduct market research or 
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investigate their competitors' practices. Amici reject the suggestion that experienced and skilled LAD attorneys, who 
have not handled a "similar" case, should refer the client to a certified civil trial attorney who may have less 
experience and expertise in LAD matters. According to amici, the Appellate Division unfairly criticized the varied 
hourly billing arrangements commonly used in LAD cases that properly apportion risk between attorneys and clients 
and failed to give guidance to attorneys in fulfilling the new ethical mandates.

IV.

The Appellate Division's decision requires that this Court address two distinct issues. The first is whether the trial 
court properly invalidated the retainer agreement between Balducci and Cige. The second is whether some of the 
Appellate Division's general pronouncements on professional standards applicable in fee-shifting cases exceeded 
the bounds of its charge.

We start with general ethical principles that relate to the conduct of attorneys in their relationships with clients.

A.

This Court has exclusive constitutional authority to regulate the practice of law by establishing ethical duties that 
attorneys owe  [*592]  their clients and potential clients. N.J. Const. art. VI, § 2, ¶ 3; American Trial Lawyers Asso. 
v. New Jersey Supreme Court, 66 N.J. 258, 262-63, 330 A.2d 350 (1974). Those ethical obligations are set forth in 
the Rules of Professional Conduct and court rules and have been further refined by our case law. See R. 1:14 ("The 
Rules of Professional Conduct . . . as amended and supplemented by the Supreme [**1240]  Court . . . shall govern 
the conduct of the members of the bar and the judges and employees of all courts of this State.").

A retainer agreement between an attorney and client is a contract, but not an ordinary contract. "[T]he unique and 
special relationship between an attorney and a client" requires that a retainer agreement satisfy not only ordinary 
principles governing contracts, but also the professional ethical standards governing the attorney-client relationship. 
Alpert, Goldberg, Butler, Norton & Weiss, P.C. v. Quinn, 410 N.J. Super. 510, 529, 983 A.2d 604 (App. Div. 2009) 
(quoting Cohen v. Radio-Elecs. Officers Union, Dist. 3, 275 N.J. Super. 241, 259, 645 A.2d 1248 (App. Div. 1994), 
modified, 146 N.J. 140, 679 A.2d 1188 (1996)).

Because lawyers stand in a fiduciary relationship with their clients, see Alpert, 410 N.J. Super. at 531, 983 A.2d 
604, they must act fairly in all their dealings with them, see In re Humen, 123 N.J. 289, 299-300, 586 A.2d 237 
(1991). Fee agreements that contravene the Rules of Professional Conduct and public policy are not enforceable. 
See Tax Auth., Inc. v. Jackson Hewitt, Inc., 187 N.J. 4, 15, 898 A.2d 512 (2006).

The paramount principle guiding every fee arrangement is that "[a] lawyer's fee shall be reasonable." RPC 1.5(a). 
Every lawyer must set forth "the basis or rate of the fee . . . in writing to the client."1 RPC 1.5(b). That professional 
imperative requires that the lawyer also make a "[f]ull and complete disclosure of all charges which may be imposed 
upon the client." Alpert, 410 N.J.  [*593]  Super. at 531, 983 A.2d 604; see also Michels, New Jersey Attorney 
Ethics § 33:4-1 (2019). An attorney must explain the charges and costs for which the client is responsible, beyond 
the hourly rate, to permit the client to make an informed decision whether to retain the attorney. Alpert, 410 N.J. 
Super. at 531, 983 A.2d 604.

A lawyer also has a corresponding duty to "explain a matter to the extent reasonably necessary to permit the client 
to make informed decisions regarding the representation," RPC 1.4(c), and is forbidden from making "false or 
misleading communications" relating to "legal fees," RPC 7.1(a)(4). "[C]lear communication about the basis of the 
fee and the services it will cover should be the objective of every fee agreement." Michels, § 33:1. In determining 
the validity of a retainer agreement, a court may consider the circumstances related to the making of the 
agreement, including whether the parties "actually negotiated the agreement," "the client's level of sophistication or 
experience in retaining and compensating lawyers," and other relevant factors. See Cohen v. Radio-Elecs. Officers 

1 The only exception to that rule is when the lawyer has regularly represented the client. RPC 1.5(b).
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Union, Dist. 3, 146 N.J. 140, 160, 679 A.2d 1188 (1996); see also Restatement (Third) of the Law Governing 
Lawyers § 18 cmt. h (Am. Law Inst. 2000).

A court's review of the validity of a retainer agreement is not limited by the parol evidence rule. See Restatement 
(Second) of Contracts § 214(d) (Am. Law Inst. 1981) ("Agreements and negotiations prior to or contemporaneous 
with the adoption of a writing are admissible in evidence to establish . . . illegality, fraud, . . . or other invalidating 
cause . . . ."); accord Conway v. 287 Corp. Ctr. Assocs., 187 N.J. 259, 269-70, 901 A.2d 341 (2006) (noting that the 
words of the retainer agreement did not preclude "a broad use of extrinsic evidence to achieve the ultimate 
 [**1241]  goal of discovering the intent of the parties" ). The parol evidence rule generally "prohibits the introduction 
of evidence that tends to alter an integrated written document." See Conway, 187 N.J. at 268, 901 A.2d 341 (citing 
Restatement (Second) of Contracts § 213). That rule does not apply to retainer agreements because "ordinary 
contract principles . . . must give way to the higher ethical and  [*594]  professional standards" that govern the 
attorney-client relationship. See Alpert, 410 N.J. Super. at 529, 983 A.2d 604. An attorney cannot give an oral 
assurance to a client that conflicts with a written retainer agreement and expect to find refuge in the parol evidence 
rule. See RPC 7.1(a). The parol evidence rule cannot bar a client from testifying that she signed a retainer 
agreement based on an attorney's material misrepresentation.

We also must be mindful that lawyers typically prepare retainer agreements, that clients rely on the integrity of their 
lawyers who fashion the agreements, and that, as such, an agreement susceptible to two reasonable interpretations 
should be construed in favor of the client. See Starkey, Kelly, Blaney & White v. Estate of Nicolaysen, 172 N.J. 60, 
67, 796 A.2d 238 (2002); Cohen, 146 N.J. at 156, 679 A.2d 1188; see also Restatement (Third) of the Law 
Governing Lawyers § 18 cmt. h. When a court reviews a retainer agreement, it should do so "from the standpoint of 
a reasonable person in the client's circumstances ." Restatement (Third) of the Law Governing Lawyers § 18 cmt. h; 
see Cohen, 146 N.J. at 156, 679 A.2d 1188.

Ultimately, "the attorney bears the burden of establishing the fairness and reasonableness of the transaction." 
Cohen, 146 N.J. at 156, 679 A.2d 1188.

B.

Before applying those principles to the case before us, we begin with our standard of review. Although the 
interpretation of a contract is generally subject to de novo review, Kieffer v. Best Buy, 205 N.J. 213, 222-23, 14 A.3d 
737 (2011), we apply a deferential standard here because the trial court determined the validity of the retainer 
agreement by taking the testimony of the parties and by making credibility and factual findings, see Cesare v. 
Cesare, 154 N.J. 394, 411-12, 713 A.2d 390 (1998). "Deference is especially appropriate 'when the evidence is 
largely testimonial and involves questions of credibility.'" Id. 154 N.J. at 412, 713 A.2d 390  [*595]  (quoting In re 
Return of Weapons to J.W.D., 149 N.J. 108, 117, 693 A.2d 92 (1997)). That is so because an appellate court's 
review of a cold record is no substitute for the trial court's opportunity to hear and see the witnesses who testified 
on the stand. See State v. Elders, 192 N.J. 224, 244, 927 A.2d 1250 (2007). We may not overturn the trial court's 
factfindings unless we conclude that those findings are "manifestly unsupported" by the "reasonably credible 
evidence" in the record. Seidman v. Clifton Sav. Bank, S.L.A., 205 N.J. 150, 169, 14 A.3d 36 (2011) (quoting In re 
Tr. Created By Agreement Dated Dec. 20, 1961, 194 N.J. 276, 284, 944 A.2d 588 (2008)).

C.

We first conclude that the trial court's factfindings in support of the invalidation of the retainer agreement are 
grounded in sufficient credible evidence in the record. A retainer agreement must be viewed through the prism of a 
lawyer's ethical responsibilities as commanded by the Rules of Professional Conduct. The trial court's purview 
extended beyond the four corners of the retainer agreement to a consideration of all the circumstances that 
 [**1242]  led the parties to reach an agreement. See Cohen, 146 N.J. at 160, 679 A.2d 1188. In this setting, the 
parol evidence rule cannot place a stranglehold on the admission of extrinsic evidence, particularly the testimony of 
the client and attorney. Through the testimony of the parties, the court had to determine the nature of the actual 
agreement that had been reached and whether oral promises conflicted with the agreement reduced to writing.
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At its core, the dispute between Cige and Balducci amounted to a credibility contest. After hearing the testimony of 
three witnesses, the trial court found that Balducci never agreed to guarantee Cige his hourly rate if the lawsuit did 
not prevail. The trial court credited Balducci's and her son's testimony that Cige gave oral assurances that, despite 
the written language in the retainer agreement, Balducci would never have to pay the hourly rate. The court 
accepted Balducci's assertion that she would not have retained [*596]  Cige had he informed her that she would be 
responsible for his hourly fees if the lawsuit failed. The court, moreover, determined that "a reasonable client" would 
have viewed the retainer agreement as a typical contingent-fee arrangement, obligating the client to pay a 
percentage of a monetary recovery only if the lawsuit succeeded. To the extent that ambiguity rendered the retainer 
agreement susceptible to more than one reasonable interpretation, the agreement must be construed in favor of the 
client. See Cohen, 146 N.J. at 156, 679 A.2d 1188. Based on the deference we must accord the trial court's 
credibility and factual findings and our independent review of the record, we are satisfied that the trial court's 
judgment must be upheld.

We note that the court additionally indicated that Cige fell short of his duty to impart material information so that 
Balducci could make an informed decision about whether to retain him -- information concerning the "average 
settlement" in such cases, the range of recovery to be expected, and the expenses involved, including what the 
court described as the egregious charging of $1.00 per email. We will address the practicability of imposing on 
attorneys those and other obligations later.

In sum, we hold that sufficient credible evidence in the record supports invalidating the retainer agreement and 
limiting Cige to the quantum meruit value of his services.

V.

A.

We now address some of the central concerns raised by amici and Cige -- that the Appellate Division has imposed 
new and unfair mandates on practitioners in LAD and other fee-shifting cases.

We begin with some basic precepts relating to fee arrangements and the import of the LAD fee-shifting provision in 
such arrangements.

 [*597]  Attorneys and clients can agree to fee arrangements of their choice, provided they do not violate the Rules 
of Professional Conduct. The most conventional fee arrangement is for a client to pay an attorney on an hourly 
basis. See generally Ted Schneyer, Legal-Process Constraints on the Regulation of Lawyers' Contingent Fee 
Contracts, 47 DePaul L. Rev. 371, 375 (1998). Fee arrangements that provide incentives to lawyers to undertake 
the representation of clients who are unable or unwilling to pay an hourly rate are also permissible.

The contingent-fee arrangement is one such option. Am. Trial Lawyers Ass'n, N.J. Branch v. Supreme Court, 126 
N.J. Super. 577, 582, 316 A.2d 19 (App. Div.), aff'd, 66 N.J. 258, 330 A.2d 350 (1974). In a contingent-fee [**1243]  
agreement, the attorney agrees to provide legal services for compensation that is contingent on the successful 
outcome of the case by settlement or judgment, and compensation is fixed by a percentage of the net recovery. 
See R. 1:21-7(a); see also Am. Trial Lawyers Ass'n, 126 N.J. Super. at 582, 316 A.2d 19. In a contingent-fee 
arrangement, the attorney is entitled to legal fees only if the client receives a recovery. See R. 1:21-7(a).

Such an arrangement has obvious benefits to the client. The attorney assumes most of the risk -- no recovery, no 
legal fees, see ibid., although, depending on the terms of the retainer agreement, the client may be responsible for 
expenses, see generally Michels, § 33:3-2(d). A contingent-fee arrangement also opens the courthouse door to the 
poor and those with modest incomes, who are unable to pay an attorney's hourly rate. See Douglas R. Richmond, 
Turns of the Contingent Fee Key to the Courthouse Door, 65 Buff. L. Rev. 915, 915-16 (2017). The attorney 
likewise has a powerful incentive to accept a contingent-fee agreement -- the potential of receiving legal fees far in 
excess of what would have been earned by an hourly-rate computation. See id. at 917-18 (surveying cases and 
noting that "some cases are potentially much more lucrative on a contingent fee basis than they would be if the firm 
billed by the hour").
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 [*598]  Rule 1:21-7 authorizes and circumscribes contingent-fee arrangements. A.W. by B.W. v. Mount Holly Tp. 
Bd. of Educ., 453 N.J. Super. 110, 119, 180 A.3d 343 (App. Div. 2018). In all cases concerning a contingent-fee 
arrangement, the attorney must first "advise[] the client of the right and afford[] the client an opportunity to retain the 
attorney under an arrangement for compensation on the basis of the reasonable value of the services." R. 1:21-
7(b). In cases involving "the alleged tortious conduct of another, . . . but excluding statutorily based discrimination 
and employment claims," Rule 1:21-7(c) sets limits on the percentage of recovery that an attorney may receive. 
Thus, in a tort case, the attorney's compensation is limited to "33 1/3% on the first $750,000 recovered." R. 1:21-
7(c) (setting forth declining percentages of compensation for amounts over $750,000).

Significantly, our court rules do not place fixed fee caps on contingent fees in statutorily based discrimination cases. 
See ibid. Nevertheless, in all cases, the contingent fee must conform to the rule of reasonableness articulated in 
RPC 1.5(a). R. 1:21-7(e); see also A.W., 453 N.J. Super. at 121, 180 A.3d 343; Advisory Comm. on Prof'l Ethics, 
Op. 715 (N.J. 2008) (noting that in a consumer protection fee-shifting case, "[a] 50 percent contingency . . . cannot 
per se be deemed to be 'reasonable'" and must be judged by the factors in RPC 1.5(a)). "[T]he element of 
uncertainty of recovery is often important in determining whether a contingent fee as ultimately charged is 
reasonable or excessive." In re Reisdorf, 80 N.J. 319, 329, 403 A.2d 873 (1979).

B.

Fee arrangements are also based on fee-shifting statutes that provide that, when a plaintiff is the prevailing party in 
a lawsuit, the defendant is responsible to pay the plaintiff's reasonable attorney's fees and costs. LAD is one such 
fee-shifting statute. See N.J.S.A. 10:5-27.1; Pinto v. Spectrum Chemicals & Laboratory Products, 200 N.J. 580, 
593, 985 A.2d 1239 (2010). LAD is remedial social legislation intended to combat various forms of 
discrimination [*599]  in our society. See N.J.S.A. 10:5-3; see also Caraballo v. City of Jersey City Police Dept., 237 
N.J. 255, 267, 204 A.3d 254 (2019). To incentivize attorneys to undertake LAD claims, particularly when the 
 [**1244]  claims have small monetary value, the Legislature enacted a provision allowing that a prevailing plaintiff 
"may be awarded a reasonable attorney's fee as part of the cost." N.J.S.A. 10:5-27.1; see also Pinto, 200 N.J. at 
593, 985 A.2d 1239. The purpose of the fee-shifting provision is to attract competent counsel to serve as "private 
attorneys general" to enforce the statutory rights of victims of discrimination, thus vindicating individual right s and 
advancing societal goals. Pinto, 200 N.J. at 593, 985 A.2d 1239 (quoting Evans v. Jeff D., 475 U.S. 717, 745, 106 
S. Ct. 1531, 89 L. Ed. 2d 747 (1986) (Brennan, J., dissenting)); New Jerseyans for a Death Penalty Moratorium v. 
Dep't of Corr., 185 N.J. 137, 152-53, 883 A.2d 329 (2005).

The fee-shifting provisions in LAD and other fee-shifting statutes do not "require proportionality between damages 
recovered and counsel -fee awards even if the litigation . . . vindicates no rights other than those of the plaintiff." 
Szczepanski v. Newcomb Med. Ctr., Inc., 141 N.J. 346, 366, 661 A.2d 1232 (1995) (LAD case); see also Furst v. 
Einstein Moomjy, Inc., 182 N.J. 1, 23, 860 A.2d 435 (2004) (adopting the same non-proportionality approach in a 
Consumer Fraud Act case). A reasonable attorney's fee may exceed the value of the recovery by the plaintiff. See, 
e.g., Abrams v. Lightolier Inc., 50 F.3d 1204, 1211, 1221-22 (3d Cir. 1995) (affirming an award of attorney's fees 
under LAD in the amount of $546,379.59 where the damages award totaled only $473,953.45); Gallo v. Salesian 
Soc'y, Inc., 290 N.J. Super. 616, 659-60, 676 A.2d 580 (App. Div. 1996) (affirming an award of attorney's fees 
under LAD in the amount of $48,750 where the damages award totaled only $24,000).

When the attorney and client enter into a contingent-fee arrangement in a LAD case, the statutory-fee award -- the 
reasonable value of services rendered by the attorney -- may yield a higher return to the attorney than a contingent-
fee award. For  [*600]  example, assuming a retainer agreement had a one-third contingent-fee component, and the 
plaintiff succeeds in the LAD action, with the jury awarding $100,000 in monetary damages and the court awarding 
$100,000 in reasonable attorney's fees, the contingent fee would not represent the reasonable value of the 
attorney's services. In such a scenario, the client would receive the damages award and the attorney the statutory 
award for the reasonable value of his services. See Szczepanski, 141 N.J. at 366, 661 A.2d 1232 ("The LAD's fee-
shifting provision, N.J.S.A. 10:5-27.1, was intended to assure that counsel for litigants like plaintiff will receive 
reasonable compensation for services reasonably rendered to effectuate the LAD's objectives, even if the 
contingent fee payable based on the damages recovered did not constitute a reasonable fee for those services.").
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Additionally, in many cases, an hourly-fee arrangement may better serve the client's interests than a contingent-fee 
arrangement -- provided the client has the resources to pay the hourly fee. That is because "[i]f the risk of 
nonpayment to a lawyer is small or nonexistent, resort to a contingent arrangement with its potential for a much 
larger fee, can be unfair and inequitable to the client." Reisdorf, 80 N.J. at 329, 403 A.2d 873.

These principles are relevant because hourly billing, contingent-fee arrangements, and fee-shifting provisions 
intersect in the retainer agreement in this appeal. That retainer agreement has prompted pronouncements by the 
Appellate Division that have raised concerns by three bar associations.

The Appellate Division found the written retainer agreement here "problematic" because the attorney benefitted 
from the greater of a contingent fee, a statutory  [**1245]  award of attorney's fees, and the attorney's hourly fee, 
win or lose. Under that agreement, all the risk was borne by the client. If the lawsuit prevailed, the attorney 
potentially could receive a windfall under the contingent-fee arrangement; if the lawsuit failed, the client potentially 
could be bankrupted by hundreds of thousands of dollars in fees owed to the attorney under the hourly-fee 
arrangement. Would a reasonably [*601]  well-informed client agree to such an arrangement? The answer is, 
probably not. Balducci stated that she would not have done so. None of the amici came to the defense of this form 
of retainer agreement.

Amici assert that the Appellate Division has overreacted to the extremity of this retainer agreement by placing 
restrictions on otherwise appropriate fee arrangements presently in use in LAD and other fee-shifting cases and by 
placing unrealistic professional obligations on attorneys who handle such cases.

We now turn to some of the Appellate Division's statements that are the focus of the concerns raised by the amici 
and Cige. We are compelled to address those statements because of their potentially far-reaching impact on the 
practice of law.

VI.

Amici take issue with the Appellate Division's directive that "if an attorney's fee in a LAD or statutory fee-shifting 
case is based in whole or in part on an hourly rate," then the attorney (1) "must inform the client that if the case 
becomes complex and protracted, the hourly rate-based fee the client is responsible to pay can approach or even 
exceed his or her recovery"; (2) "should provide examples of how much hourly fees have totaled in similar cases"; 
and (3) "must provide the client with approximate costs . . . and must give examples of such costs in similar cases" 
"if the client is required to advance costs." Balducci, 456 N.J. Super. at 242-43, 192 A.3d 1064.

First, it is not clear whether the Appellate Division has made a distinction between (1) an hourly rate that is 
computed based on a reasonable attorney's fee award owed to a plaintiff as the prevailing party in a LAD case and 
(2) an hourly rate that the client is responsible to pay regardless of the outcome. One of the amici at oral argument 
indicated that Cige's retainer agreement, requiring a client to pay the hourly rate in full even if the LAD lawsuit fails, 
appears to be an outlier. Amici have advised, however, that hybrid fee arrangements that include an hourly fee are 
used in LAD  [*602]  cases. In such cases, the client will pay an upfront retainer, covering part of the attorney's 
hourly fees, and then the remaining payment of attorney's fees, whether contingent or statutorily based, depends on 
whether the lawsuit prevails. If the suit is successful, then the initial retainer is reimbursed through the attorney's 
fees awarded by statute or settlement. In that scenario, we are told the risk is shared by both attorney and client. 
Based on the record before us, and without the input of the Professional Responsibility Rules Committee, the 
Advisory Committee on Professional Ethics, or other relevant Court committees suggesting otherwise, we have no 
basis to cast ethical doubt on such fee arrangements.2

2 The Advisory Committee on Professional Ethics is designated to issue advisory opinions to answer questions raised 
concerning the propriety of particular professional practices or an attorney's ethical responsibilities in a particular context. See R. 
1:19-2.
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As earlier explained, in a fee-shifting case, the attorney's fees may exceed the recovery by the client. That clearly 
should be explained to the client to avoid any misunderstanding later in the litigation, particularly given the fact that 
most  [**1246]  cases are resolved by settlement. See Alpert, 410 N.J. Super. at 531-32, 983 A.2d 604. For 
example, an attorney might explain that the value of the LAD claim is likely anywhere between $100,000 and 
$500,000, but that the final tally of reasonable attorney's fees will depend on various unknown factors, such as 
whether the discovery process extends over a period of years; whether discovery is labor intensive, involving 
numerous depositions and review of a multitude of documents; whether the case is settled or tried, and, if tried, the 
length of the trial; and whether there are appeals. Meaningful communication with the client and transparency are 
necessary for the client to make an informed decision. See generally Michels, § 33:1.

On the other hand, attorneys are not clairvoyant and can offer only their best professional judgment. Estimating the 
value of the  [*603]  case or the number of attorney hours that ultimately will be expended may not be possible with 
precision. For instance, in any case tried to a jury involving such intangibles as pain and suffering or loss of 
enjoyment of life, a wide spectrum of acceptable outcomes would be upheld by our courts. Cuevas v. Wentworth 
Grp., 226 N.J. 480, 500, 144 A.3d 890 (2019) ("Because no two juries likely will award the same damages for 
emotional distress in a discrimination case, a permissible award may fall within a wide spectrum of acceptable 
outcomes."). Estimating expenses likewise depends on whether a case settles early or goes the distance. 
Nevertheless, attorneys must give their clients meaningful guidance on their potential financial obligations. See 
Alpert, 410 N.J. Super. at 530-31, 983 A.2d 604.

Mandating that LAD attorneys -- or attorneys in other fee-shifting cases -- "provide examples of how much hourly 
fees [and costs] have totaled in similar cases" imposes a difficult, if not impossible, task. The attorney would have to 
know whether the "similar case" settled or was tried, the nature and length of the discovery process, the number of 
depositions conducted and expert witnesses retained, the overall complexity of the litigation, and many other 
factors. Amici pose a practical question: how are they to acquire meaningful information about comparable hourly 
fees and costs? We recently have spoken critically about the "comparative-verdict methodology," noting that the 
varying awards in LAD and other cases "are not easily susceptible to comparison." Cuevas, 226 N.J. at 486-87, 144 
A.3d 890. In the same way, attorneys who take on LAD cases are unlikely to have sufficient information on hours 
and costs in similar cases for any "meaningful comparative approach." See id. 226 N.J. at 487, 144 A.3d 890.

Nevertheless, an attorney has an obligation to provide the client with meaningful information about the potential 
aggregate hourly fees and costs that may be incurred during the course of the litigation so that the client may make 
an intelligent assessment whether to retain the attorney and on what terms. See Alpert, 410 N.J. Super. at 531-32, 
983 A.2d 604. Clearly, at the  [*604]  outset of the attorney-client relationship, the charges for identifiable costs, 
such as photocopying expenses, should be disclosed. In the present case, the retainer agreement did not disclose 
that the client would be charged $1.00 for every email received or sent, in addition to the hourly fee charged for 
preparing and reading those emails. Such an email charge does not appear to conform to a standard of 
reasonableness.

Like amici, we have doubts about the soundness of the Appellate Division's command that "the attorney must 
inform the client [that] other competent counsel represent clients in similar cases solely on a contingent fee basis, 
without an hourly component." See Balducci, 456 N.J. Super.  [**1247]  at 242, 192 A.3d 1064. As explained 
earlier, an hourly-rate fee arrangement may benefit a client more than a contingent-fee arrangement in certain 
cases. The wide diversity of cases and the varying fee arrangements used by attorneys may not call for the 
imposition of blunt and broad ethical obligations on attorneys.

Currently, many attorneys advance litigation costs, and others do not. We harbor doubts about the Appellate 
Division's directive that an attorney "must disclose [that] other competent counsel who represent clients in similar 
cases advance litigation costs." See id. 456 N.J. Super.at 243, 192 A.3d 1064. Must an attorney refer a potential 
client to a competitor who may be less experienced or skilled merely because that attorney advances litigation 
costs? The answer to that question suggests that the Appellate Division's disclosure requirement must be 
considered critically. It bears mentioning that, in the age of the Internet, much information is available to an 
inquisitive client in searching for an attorney.
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Additionally, we question the correctness of the Appellate Division's suggestion that when LAD attorneys have not 
had experience with "similar cases," "consideration should be given to referring the case to a certified civil trial 
attorney." Id. 456 N.J. Super.at 242, 192 A.3d 1064. Certainly, long experience handling discrimination cases is 
vitally important in assessing an attorney's capabilities. However, an attorney who has represented a client in one 
particular species  [*605]  of LAD cases may be no less capable of handling another species of such cases . We 
cannot say, for example, that an attorney who has handled multiple sex- and age-discrimination cases is not skilled 
or experienced enough to handle a race - or religious-discrimination case -- or a bullying case. In addition, without 
in any way diminishing the value or importance of the designation of certified civil trial attorney -- a special 
designation that signals that an attorney has recognized competence and experience as a litigator -- certification is 
a voluntary, lawyer-initiated process, and some of the finest attorneys in their respective fields have decided not to 
seek certification. See generally R. 1:39. And, there is no certification for the subspecialty of LAD cases. See ibid.

The Appellate Division, moreover, found "problematic" the provision in Cige's retainer agreement that calculated the 
contingent fee on the sum total of the award for damages and statutory attorney's fees. That method of calculation, 
however, may be relatively common and permissible. Indeed, Balducci's successor attorney had the same provision 
in his retainer agreement for calculating the contingent fee. In addition, other jurisdictions have authorized that 
method of calculation. See, e.g., Cambridge Tr. Co. v. Hanify & King Prof'l Corp., 430 Mass. 472, 721 N.E.2d 1, 6 
(Mass. 1999) (stating that there is "no authority that makes it per se unreasonable for an attorney and client to 
agree that the attorney is to be paid a percentage of a total award, which may include damages as well as court-
awarded attorney's fees"); Prof'l Ethics Comm'n, State of Maine, Op. No. 81 (1987) (stating that "a fee agreement 
which included the fee itself in the base against which the contingency percentage is to be charged" is not 
"excessive per se"); North Carolina State Bar, Formal Ethics Op. 4 (2002) (allowing an attorney to "add the court-
awarded attorney fee . . . to the judgment . . . and take a one-third contingent fee from the total").3

 [**1248]   [*606]  Last, the Appellate Division found "questionable the [retainer agreement's] additional fee of fifteen 
percent of one year's wages in the event a client who has lost a job based on discrimination is reinstated." Balducci, 
456 N.J. Super. at 243, 192 A.3d 1064. Cige evidently was using a form retainer agreement because the present 
case did not involve a job loss. The reasonableness of such a provision applying in all discrimination cases, 
regardless of the financial recovery, may seem dubious. However, there may be employment - law cases in which 
the settlement provides only for reinstatement -- without any financial recovery, and without attorney's fees -- and 
therefore, it may be that in such a circumstance, a fee taken from a percentage of a year's salary would be 
reasonable.

All of the issues discussed above require careful and thoughtful consideration and deliberation. This Court generally 
establishes professional standards governing attorneys through the rulemaking process. Several Supreme Court 
committees have overlapping jurisdiction over the professional-responsibility issues raised in this opinion: the Civil 
Practice Committee, the Professional Responsibility Rules Committee, and the Advisory Committee on Professional 
Ethics. We have decided that the study of the professional-responsibility issues should be addressed by a newly 
established ad hoc committee comprised of representatives of those three committees, and of other representative 
members of the Bar and Bench with experience in these matters. We therefore will ask the Administrative Director 
of the Courts to select members for this committee for this Court's approval.

This committee of experienced judges and attorneys will make recommendations on the questions raised in this 
opinion. With the valuable input and insight from the committee, this Court then will be able to carefully survey all 
viewpoints and deliberate before considering any new rule of general applicability to the Bar.

3 At oral argument before this Court, counsel for the New Jersey Association for Justice stated that an attorney may 
appropriately receive "the greater of the contingency, the fee that's awarded, or the combination," while counsel for the New 
Jersey State Bar Association suggested that such an arrangement would be limited by RPC 1.5.
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 [*607]  The committee may also consider whether to revisit a cap on contingent fees in statutorily based 
discrimination and employment claims. See R. 1:21-7(c). We express no ultimate opinion on the matters referred to 
the committee.

VII.

We affirm the judgment of the Appellate Division upholding the trial court's invalidation of the retainer agreement 
and its scheduling of a hearing to determine the quantum meruit value of Cige's attorney's fees. An ad hoc 
committee will be established to address the professional-responsibility issues discussed in this opinion. That 
committee will report its recommendations to the Court.

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, PATTERSON, FERNANDEZ-VINA, SOLOMON, and 
TIMPONE join in JUSTICE ALBIN's opinion.

End of Document
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Opinion

 [*253]  [**891]   The opinion of the court was delivered by

STEINBERG, J.A.D.

Plaintiff Albert F. Chestone appeals the award of counsel fees entered by the trial judge in favor of defendant Rose 
E. Chestone. We affirm in part and reverse in part.

Plaintiff and defendant were married on February 8, 1988. This was a second marriage for each party. At the time 
of the marriage plaintiff was sixty-six-years of age and had been retired as an FBI agent since 1980. Defendant was 
employed by Bell Atlantic.

Prior to the marriage, the parties entered into a pre-nuptial agreement. Under the terms of the agreement each 
party agreed to accept the provisions of any last will and testament either then in existence or thereafter made in full 
satisfaction of any claim they might have in each other's estate or property. In addition, the agreement provided that 
any asset owned by either party as of the date of the marriage would remain their separate property.

In January 1990, plaintiff designated defendant as the survivor annuitant of his pension, and his benefits were 
reduced accordingly. The parties separated on June 24, 1992, after four years of marriage, and ultimately plaintiff 
filed a complaint for divorce and  [*254]  defendant filed a counter-claim also seeking a divorce. The parties were 
able to agree on some of the issues, limiting the issues for trial to (1) defendant's claim that she should be entitled 
to remain as the designated survivor annuitant on plaintiff's pension and (2) defendant's demand that her counsel 
fees and accountant fees be paid by plaintiff. The trial judge concluded that plaintiff [**892]  must continue to name 
defendant as the designated survivor annuitant on plaintiff's pension and awarded defendant $ 12,000 counsel fees 
and $ 861 as reimbursement for accounting fees.
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Plaintiff appealed and we reversed concluding that under the Supremacy Clause of the United States Constitution, 
U.S. Const. Art. 6, cl. 2, state law was preempted by federal law and that federal law prevented plaintiff from 
maintaining defendant as the survival beneficiary of his pension after divorce. See Chestone v. Chestone, 285 
N.J.Super. 453, 667 A.2d 371 (App.Div.1995). Because of the concern that the trial judge might have awarded 
counsel fees predicated upon an erroneous conclusion as to plaintiff's income, we also reversed the award of 
counsel fees and remanded that issue for reconsideration. See Chestone, supra, 285 N.J.Super. at 468, 667 A.2d 
371.

On remand, the parties agreed to permit the trial judge to decide the issue of counsel fees on the papers without 
testimony. The trial judge considered the respective income and assets of the parties and reaffirmed his initial 
determination that plaintiff was in "an overall better position" to contribute to defendant's legal fees. However, he 
concluded that his initial award of $ 12,000 was excessive and reduced it to $ 6,000.

Plaintiff and defendant each requested an award of counsel fees for the remand proceedings. However, plaintiff 
requested a brief hearing to allow him to further explain his allegations concerning business losses. Although 
defendant objected to the hearing, the trial judge agreed to permit plaintiff to explain his income and alleged 
business expenses. The hearing took approximately one-half of a trial day. The trial judge disbelieved plaintiff's 
testimony  [*255]  regarding his alleged business losses and concluded that plaintiff had a greater ability to pay 
counsel fees than defendant. The trial judge further concluded that plaintiff had acted in bad faith in prosecuting and 
defending the application for counsel fees in light of his lack of candor. Accordingly, plaintiff's application for counsel 
fees was denied, and the trial judge awarded defendant $ 17,500 as counsel fees for the remand proceedings.

On this appeal plaintiff argues that (1) the trial judge abused his discretion in awarding defendant counsel fees for 
trial services and that the amount awarded was a mistaken exercise of discretion; and (2) the trial judge abused his 
discretion in awarding $ 17,5000 counsel fees to defendant for the remand proceedings.

We initially observe that in his notice of appeal plaintiff states he is appealing from the order of May 6, 1998,  which 
is the award of counsel fees for the remand proceedings. Moreover, in his case information statement he states that 
the appeal concerns the award of remand counsel fees. Neither the notice of appeal nor the case information 
statement refer to the award of $ 6,000 for counsel fees incurred in the divorce proceedings that precipitated the 
first appeal. Plaintiff never moved to amend the notice of appeal or case information statement. Accordingly, the 
propriety of the award of counsel fees to defendant for legal services rendered in connection with the trial and the 
amount awarded is not properly before us. See Sikes v. Township of Rockaway, 269 N.J.Super. 463, 465-66, 635 
A.2d 1004 (App.Div.), aff'd o.b., 138 N.J. 41, 648 A.2d 482 (1994). Nevertheless, for the sake of completeness, we 
have carefully considered the record, the briefs filed, and the applicable law and conclude that the trial judge did not 
mistakenly exercise his discretion in awarding defendant counsel fees of $ 6,000 in the divorce proceedings. See R. 
4:42-9(a)(1); N.J.S.A. 2A:34-23; and Williams v. Williams, 59 N.J. 229, 281 A.2d 273 (1971). 

N.J.S.A. 2A:34-23 authorizes an award of counsel fees in a matrimonial action and further requires the judge to 
"consider the factors set forth in the court rule on counsel fees, the financial  [*256]  circumstances of [**893]  the 
parties, and the good faith or bad faith of either party". R. 4:42-9(a)(1) permits the court, in its discretion, in a family 
action, to make an allowance for legal fees. An application for an allowance of counsel fees must be supported by 
an affidavit of services addressing the factors enumerated by Rules of Professional Conduct 1.5(a)(R.P.C. 1.5(a)). 
R. 4:42-9(b). 1

R.P.C. 1.5 provides, in pertinent part, as follows:

1 We note that allowance of counsel fees in civil family actions is now governed by R. 5:3-5(c), which is expressly made subject 
to R. 4:42-9(b), (c) and (d). We decide this case based upon the rules in effect at the time the judge awarded counsel fees. In 
any event, the disposition would be the same.
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(a) A lawyer's fee shall be reasonable. The factors to be considered in determining the reasonableness of a fee 
include the following:

(1)  The time and labor required, the novelty and difficulty of the questions involved, and the skill requisite 
to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude 
other employment by the lawyer;

(3) The fee customarily charged in the locality for similar legal services;

(4) The amount involved and the results obtained;

(5) The time limitations imposed by the client or by the circumstances;

(6) The nature and length of the professional relationship with the client;

(7) The experience, reputation, and ability of the lawyer or lawyers performing the services;

(8) Whether the fee is fixed or contingent.

In considering whether to award counsel fees in a family action the judge must consider the following factors: (1) 
the party requesting the award must be in financial need; (2) the party against whom the award is to be assessed 
must have the financial ability to pay; and (3) where the first two factors have been established, the good faith of the 
party seeking counsel fees in instituting or defending the action. Williams, supra, 59 N.J. at 233, 281 A.2d 273. 
Although Darmanin v. Darmanin, 224 N.J.Super. 427, 431, 540 A.2d 913 (App.Div.1988) held that the good faith of 
the party against whom counsel fees are being assessed may not be taken into consideration, the Legislature 
quickly amended N.J.S.A. 2A:34-3 to provide that on counsel fee  [*257]  applications the court shall consider, in 
addition to the final circumstances of the parties, "the good faith or bad faith of either party". (Emphasis added.) 
This statutory amendment was obviously in response to the holding of Darmanin, supra and clearly authorizes a 
trial judge, in considering the third factor to also take into consideration the good faith or bad faith of the party 
against whom counsel fees are to be assessed. See Kothari v. Kothari, 255 N.J.Super. 500, 513, 605 A.2d 750 
(App.Div.1992). Where a party, by virtue of his or her need, seeks to compel the other party to pay all or part of 
counsel fees incurred, only those fees that represent reasonable compensation for such legal services performed 
and were reasonably necessary in the prosecution or defense of the litigation may be awarded. Mayer v. Mayer, 
180 N.J.Super. 164, 169, 434 A.2d 614 (App.Div.), certif. denied, 88 N.J. 494, 443 A.2d 709 (1981). While the initial 
focus may appropriately be directed to the time expended in pursuing the litigation, that is only one of the factors to 
be considered. Argila v. Argila, 256 N.J.Super. 484, 492, 607 A.2d 675 (App.Div.1992). The fee should not be fixed 
simply by taking the total time assertedly expended by counsel and by multiplying the total number of hours by the 
charges fixed in a retainer agreement made between the requesting party and counsel, to which charges the 
adverse party never consented or agreed. Mayer, supra, 180 N.J.Super. at 169, 434 A.2d 614. In reviewing 
the [**894]  requested allowance, the judge must critically review the nature and extent of the services rendered, 
the complexity and difficulty of the issues determined, and the reasonableness and necessity of the time spent by 
counsel in rendering the legal services. Ibid.; Jobe v. Jobe, 197 N.J.Super. 596, 603, 485 A.2d 1059 
(App.Div.1984). In matrimonial actions, more so than most other areas in which counsel fees are awarded, the 
expenditure of attorney time is of less importance. Argila, supra, 256 N.J.Super.  at 493, 607 A.2d 675. In addition, 
success is not a prerequisite for an award of counsel fees. Guglielmo v. Guglielmo, 253 N.J.Super. 531, 545, 602 
A.2d 741 (App.Div.1992). Although not a prerequisite, success  [*258]  or the result obtained, however, is a factor 
that may be considered. R.P.C. 1.5(a)(4).

Applying these principles of law to the facts before us we conclude that the award of $ 17,500 counsel fees for the 
remand proceedings was excessive and must be vacated. We recognize that the award of counsel fees in a 
matrimonial action is discretionary with the trial court and an exercise thereof will not be disturbed in an absence of 
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a showing of abuse. Berkowitz v. Berkowitz, 55 N.J. 564, 570, 264 A.2d 49 (1970). Nevertheless, we conclude that 
the fees awarded were so wide of the mark as to constitute a mistaken exercise of discretion.

The initial trial was limited to the issues of whether defendant was entitled to remain as the designated survivor 
annuitant on plaintiff's pension, and her request for counsel fees and expert fees. The marriage, a second marriage 
for each, was of short duration. The counsel fees incurred by defendant for the trial were $ 16,387.17. Plaintiff 
appealed the initial trial court determination successfully. Defendant incurred $ 19,000 counsel fees in connection 
with that appeal. The appeal resulted in a remand strictly limited to a reconsideration of the award of $ 12,000 
counsel fees to defendant. For the remand proceedings, which involved defendant's attempt to preserve the $ 
12,000 counsel fee previously awarded to her, the judge conceded that the initial counsel fee may have been 
erroneous and reduced the award to $ 6,000. Therefore, plaintiff was partially successful on the remand 
proceedings. In those proceedings defendant incurred additional counsel fees of $ 25,533.30. (We observe that 
plaintiff's counsel fees for the same remand proceedings were $ 7,449.75.) The fee incurred and the fee awarded is 
grossly disproportionate to the amount in dispute. After all, the amount in dispute was $ 12,000 yet plaintiff was 
required to pay $ 17,500 while at the same time successfully reducing the amount initially awarded to $ 6,000. We 
conclude that the amount sought and the amount awarded were not reasonable and were not reasonably 
necessary in the prosecution  [*259]  or defense of the litigation. See Mayer, supra, 180 N.J.Super. at 169, 434 
A.2d 616.  

This is not the first time this term we have been confronted with a request for counsel fees that are grossly 
disproportionate to the amount in controversy. We recognize that the nature of family litigation sometimes causes 
the litigants to become emotionally involved. Unfortunately, on occasion, the emotional involvement leads to 
acrimony. When those two factors are present the parties, on occasion, permit their emotions and acrimony to 
predominate over reason. The attorney, on the other hand, must be detached from emotion and acrimony. The 
responsibility of an attorney is to be more than an advocate. The attorney must also be a counsellor, to counsel and 
provide sound legal advice to his or her client unaffected by emotion or acrimony. When an attorney sees that 
protracted litigation will be economically unfeasible due to the issues or amount in dispute and can reasonably 
foresee that anticipated counsel fees are disproportionate to the amount in dispute, or exceed it, the attorney is 
obliged to communicate that fact to the client. The client is permitted to make an economically unwise decision. 
However, that decision [**895]  should be an informed one after receiving sound legal advice from the attorney as 
to whether the continuation of the litigation, or that facet of the litigation, is economically wise. Although the client 
may choose to make an economically unwise decision, that decision may not be at the expense of the adversary. 
The judge concluded that plaintiff acted in bad faith in the litigation because he was not candid in his testimony on 
the remand proceedings. See N.J.S.A. 2A:34-23; Kothari, supra, 255 N.J.Super. at 513, 605 A.2d 750. The judge 
had the benefit of observing the parties testify and his findings of fact are supported by adequate, substantial and 
credible evidence. Rova Farms Resort v. Investors Ins. Co., 65 N.J. 474, 484, 323 A.2d 495 (1974). Accordingly, 
we defer to those findings. Nevertheless, those findings do not permit the trial judge to punish plaintiff by an award 
of counsel fees which is grossly disproportionate to the amount in dispute.

 [*260]  We cannot discern from this record whether counsel advised defendant that the fees incurred were grossly 
disproportionate to the amount in dispute. Nor can we discern from this record whether plaintiff made an informed 
choice to proceed. However, we can conclude from this record that the fee assessed against plaintiff, considering 
the issues involved and the amount in dispute, are unreasonable and must be vacated.

These proceedings must end. This matter is before us for the second time challenging an award of counsel fees. 
We will not remand for a hearing on counsel fees so that the parties can spend more money in attorneys' fees to 
determine what those fees should have been in the first place. Jacobitti v. Jacobitti, 263 N.J. Super. 608, 619, 623 
A.2d 794 (App.Div.), certif. denied and certif. granted in part, 134 N.J. 481, 634 A.2d 528, aff'd, 135 N.J. 571, 641 
A.2d 535 (1993). This is one of those rare instances where we should invoke our original jurisdiction pursuant to R. 
2:10-5 in order to conclude this litigation. We have carefully considered the record, the briefs filed, the applicable 
law, the affidavit of services, the issues involved, and the amount in dispute and conclude that an appropriate award 
of counsel fees to defendant for the remand proceedings is $ 2000.00

322 N.J. Super. 250, *258; 730 A.2d 890, **894



Page 5 of 5

Affirmed in part, reversed in part for the entry of an order consistent with this opinion.  

End of Document
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Argued September 12, 1995 -- Decided August 14, 1996

POLLOCK, J., writing for a majority of the Court.

On April 28, 1987 Ernest Allen Cohen entered into an annual retainer agreement (the Agreement) with the Radio-
Electronics Officers Union, District 3 (the ROU), to provide up to 1,000 hours of legal work in 1988 for the set fee of 
$ 100,000 to be paid in monthly installments of $ 8,333.33. The Agreement provided that it would automatically 
renew unless either party gave "written notice of termination on a date in any year not less than six (6) months nor 
more than seven (7) months after the commencement anniversary date of this agreement." 

The Agreement was negotiated in 1987 between Cohen and Thomas C. Harper, the Secretary-Treasurer of ROU, 
with whom Cohen had dealings for many years as general counsel. Cohen claims to have negotiated this 
Agreement because of his plan to move to Arizona and remain of counsel with his prior law firm, continue as 
general counsel to ROU, practice as a solo practitioner, and to teach as an adjunct professor at the University of 
Arizona College of Law. Cohen characterized Harper as an extremely successful negotiator who bargained hard 
about specific provisions of the contract. In particular, they negotiated a reduction in Cohen's hourly rate and his full 
time availability in exchange for the six month notification-of-termination provision. 

Cohen's work pursuant to the Agreement began on January 1, 1988. In that year, Cohen performed 550 hours of 
service for the ROU. The Agreement was renewed effective January 1989 without objection from the ROU and in 
that year Cohen performed 1,003 hours of service for the ROU. On December 28, 1989, the ROU terminated 
Cohen, effective three days later, January 1, 1991. As of the date of termination, Cohen had received full 
compensation for 1988 and 1989, except for three hours' work over the 1,000 hour limit. In addition, Cohen held $ 
8,079 of the ROU's money in an attorney's special account that Harper and Cohen had agreed would be used as 
credit to the ROU against future additional fees. 
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After receiving the ROU termination letter, Cohen demanded payment of $ 100,000, claiming that the Agreement 
had been automatically renewed for 1990 because the notice of termination was not timely. When the ROU refused 
payment, Cohen filed suit seeking monetary damages. In its answer to Cohen's complaint, the ROU contended that 
the Agreement was unenforceable. The ROU also counterclaimed for breach of contract, misrepresentation, and 
malpractice.

After an eight-day trial, the court found that, given the unique circumstances of this case, the Agreement, including 
the notice-of-termination provision, was fair, reasonable and, therefore, enforceable. According to the court, the 
Agreement was the product of negotiations by two capable negotiators, each aware of their objectives and each 
exercising some leverage and making some concessions in order to achieve those objectives. Ruling that Cohen 
had a duty to mitigate damages, the court awarded him $ 50,000 for 1990. It further found that Cohen's failure to 
place the $ 8,079 in an escrow account was inappropriate but did not constitute misappropriation of funds. The 
court, after calculating certain credits, entered judgment against the ROU in the amount of $ 4,885. 

The ROU appealed. A divided panel of the Appellate Division reversed, finding that the agreement between the 
ROU and Cohen was unenforceable because the lengthy notice-of-termination provision unreasonably burdened 
the client's right to choose its lawyer. The court remanded the matter to the Law Division for entry of a judgment for 
the ROU for $ 8,079 less the additional three hours service that Cohen had provided in 1989. In a concurring 
opinion, Judge Baime agreed that the agreement was unenforceable as against public policy. Judge Baime was 
unwilling, however, to limit an attorney's recovery to the reasonable value of his services, finding that in certain 
circumstances out-of-pocket losses and other special damages are also recoverable. 

Judge Villanueva, dissenting in part, agreed with the trial court that the Agreement, including the notice provision, 
was fair and reasonable. According to the dissent, lawyers and clients should not be precluded from freely entering 
into fair and reasonable general retainer agreements that are based on mutual consideration. Here, Cohen had 
reduced his fee to less than half the reasonable value of his services and had restricted severely his other legal 
activities in exchange for the ROU agreeing to a fixed term of employment for Cohen and a lengthy notice-of-
termination provision.

Cohen appeals as of right on the issue of the validity of the Agreement and the amount of damages. The ROU 
cross-appeals on the issue of setoff.

HELD:

Consistent with considerations of fairness and reasonableness, clients may limit their right to discharge a lawyer by 
agreeing to give the lawyer reasonable notice of termination of their relationship. To withstand judicial scrutiny, the 
limitation should be fair, reasonable, and not unduly burden the client's right to choose its attorney. 

1. Agreements between attorneys and clients concerning the client-lawyer relationship generally are enforceable, 
provided the agreements satisfy both contractual and ethical requirements. An otherwise enforceable agreement 
between an attorney and a client would be invalid if it violates the RPCs governing that relationship. A retainer 
agreement may not prevent a client from discharging a lawyer. With the sophisticated client, however, a retainer 
agreement may provide that the client agrees to compensate the lawyer if the client terminates the relationship, so 
long as the provision does not chill the client's right of termination. (pp. 17-20)

2. Because it would be counterproductive to preclude clients from bargaining for a reduction in fees in exchange for 
a reasonable limitation on the right to discharge the lawyers, a retainer agreement setting a reasonable fee may 
take into account the cost of a lawyer's availability and the opportunities that the lawyer forgoes. Under the 
circumstances of this case, however, a provision for six months notice of termination excessively burdens the 
ROU's right to discharge Cohen. (pp. 20-25)

3. When interpreting agreements between lawyers and their clients, courts may consider the circumstances in 
which the agreement was made, the parties' past practices and agreements, the extent to which they actually 
negotiated the agreement, and the client's level of sophistication or experience in retaining and compensating 
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lawyers. Here, the ROU and Cohen intended to provide for a reasonable notice-of-termination provision. The ROU 
agreed to the notice provision in exchange for reduced fees and Cohen's availability on demand. In effect, the ROU 
agreed to pay Cohen reasonable compensation for the right to terminate their relationship. However, the three-
days' notice of termination given to Cohen was both unfair and unreasonable. (pp. 25-26)

4. Under the modern rule, when a client discharges an attorney, the attorney may recover the reasonable value of 
his or her services, not damages, under the retainer agreement. Because the modern rule strikes the appropriate 
balance in this case, Cohen is entitled to recover for the reasonable value of the services he provided prior to 
discharge. The fair value of those services includes both Cohen's annual retainer and the cost of reasonable notice 
of termination of his representation of the ROU. Cohen should be compensated by the ROU for one month's notice. 
In ascertaining the value of that notice, the Court looks to the agreed on monthly payment of $ 8,333.33. 
Furthermore, the ROU is entitled to a setoff of $ 8,079. (pp. 26-32)

Judgment of the Appellate Division is MODIFIED and as modified, is AFFIRMED. The matter is REMANDED  to the 
Law Division for entry of a judgment consistent with this opinion. 

JUSTICE STEIN, dissenting in which JUSTICE COLEMAN joins, is of the view that Cohen is entitled to no 
damages because the unreasonableness of the notice provision renders the contract unenforceable as a matter of 
law. Justice Stein implies no disapproval of agreements that reasonably take into account the unfair consequences 
of a client's premature discharge of a lawyer. In many circumstances, provisions for a non-refundable retainer or for 
compensation to cover expenses or losses necessarily incurred because of a lawyer-client relationship may be fair 
and reasonable. 

JUSTICES HANDLER, O'HERN and GARIBALDI join in JUSTICE POLLOCK's opinion, JUSTICE STEIN filed a 
separate dissenting opinion in which JUSTICE COLEMAN joins.  

Counsel: Samuel N. Reiken argued the cause for appellant and cross-respondent (Lillick & Charles, attorneys; Mr. 
Reiken and Linda P. Torres, on the briefs).

Ira R. Mitzner, a member of the District of Columbia bar, argued the cause for respondent and cross-appellant 
(Zazzali, Zazzali, Fagella & Nowak, attorneys; Mitzner, Kenneth I. Nowak and James R. Zazzali on the briefs).

Harold A. Sherman, President, submitted a letter brief on behalf of amicus curiae New Jersey State Bar 
Association.

Richard K. Jeydel, President-Elect, submitted a letter brief on behalf of amicus curiae New Jersey Corporate 
Counsel Association.  

Judges: The opinion of the court was delivered by POLLOCK, J. STEIN, J., concurring in part and dissenting in 
part. Justice COLEMAN joins in this opinion. Justices HANDLER, POLLOCK, O'HERN and GARIBALDI. Justices 
STEIN and COLEMAN.  

Opinion by: POLLOCK 

Opinion

 [*144]  [**1190]   The opinion of the court was delivered by
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POLLOCK, J.

At issue is the enforceability of a one-year automatically-renewable retainer agreement providing for six months 
notice to the  [*145]  lawyer before the client could terminate the agreement. The issue arises in the context of a 
negotiated agreement in which the lawyer and the client's representative, each a skilled negotiator, bargained for 
the notice of termination in exchange for a reduced fee and the attorney's availability on demand.

On April 28, 1987, plaintiff, Ernest Allen Cohen, entered into an annual retainer agreement (the Agreement)  with 
defendant, the Radio-Electronics Officers Union District 3 (NMEBA AFL-CIO) (the ROU), to provide up to 1,000 
hours of legal work in 1988 for the set fee of $ 100,000, to be paid in monthly installments of $ 8,333.33. The 
Agreement would automatically renew unless either party gave "written notice of termination on a date in any year 
not less than six (6) months nor more than seven (7) months after the commencement anniversary date of this 
agreement."

The ROU discharged Cohen on December 28, 1989, three days before the renewal date. Cohen claims that the 
ROU violated the notice-of-termination provision of the Agreement and that it owes him the full $ 100,000 fee for 
1990. The ROU contends that the Agreement unreasonably burdens its right to discharge Cohen at will and that it 
does not owe him anything.

 [**1191]  The Law Division found that the Agreement was reasonable and enforceable. In three separate opinions, 
a divided Appellate Division panel reversed and remanded, holding that the lengthy notice-of-termination provision 
unreasonably burdened the client's right to choose its lawyer. 275 N.J. Super. 241, 261-62, 645 A.2d 1248 (1994). 
Cohen appeals as of right on the issue of the validity of the contract and the allowed damages. R. 2:2-1(a). The 
ROU cross-appeals on the issue of setoff. We modify and affirm the judgment of the Appellate Division.

I

Cohen is an attorney admitted to practice law in Arizona, New York, and New Jersey. He specializes in labor and 
employment  [*146]  law. From 1964 until December 1987, Cohen was a partner at a New York law firm, Marchi, 
Jaffe, Cohen, Crystal, Rosner & Katz (the Marchi firm). In December 1987, Cohen became of counsel to the firm.

The ROU is a labor organization of approximately 200 members that represents radio officers responsible for 
communications on seagoing ocean vessels. It moved from Jersey City, New Jersey, to Panama City Beach, 
Florida, in 1987.

From 1975 to 1980, the Marchi firm served as general counsel for the ROU. Cohen was the partner in charge of the 
work. His hourly rate for the ROU was $ 150.

Underlying the current dispute between Cohen and the ROU is a rift between competing factions in the union, each 
of which sought to appoint the ROU's counsel. In 1980, the ROU sustained a change in leadership. The new 
leaders discharged the Marchi firm and retained the law firm of Dickstein, Shapiro & Morin (the Dickstein firm), 
which represents the ROU in this action.

After his election as secretary-treasurer of the ROU, Thomas C. Harper asked Cohen in December 1985 to return 
as general counsel. On January 4, 1986, the ROU and the Marchi firm agreed on an hourly rate that would not 
exceed $ 150. According to Cohen, however, he and Harper agreed that the rate would increase gradually until it 
reached Cohen's standard rate of $ 225 per hour. In June 1986, after Harper became President of the ROU, the 
Marchi firm continued as general counsel with Cohen as the partner in charge.

In March 1987, Cohen decided to move to Arizona in January 1988. He planned to remain of-counsel with the 
Marchi firm, to practice as a solo practitioner in Arizona, and to teach as an adjunct professor at the University of 
Arizona College of Law.
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On April 27, 1987, Cohen met with Harper to discuss his plans. At trial, Cohen and Harper gave different accounts 
of the meeting. According to Cohen, Harper suggested that Cohen after moving to Arizona continue as general 
counsel. Cohen characterized Harper  [*147]  as "an extremely accomplished and successful negotiator," who 
bargained hard about specific provisions of the contract.  In particular, Harper and Cohen negotiated a reduction in 
Cohen's hourly rate from $ 150 to $ 100 in exchange for six months' notification of termination of the Agreement.

Cohen explained to Harper why he needed a lengthy notice-of-termination provision in the Agreement. As a solo 
practitioner, he would need time to obtain new clients, if the ROU discharged him. The University of Arizona, 
moreover, needed to know in June, if Cohen was to become a full-time faculty member the following year. As the 
trial court found, "teaching or representing the ROU were the two options being considered by Cohen, and they 
were mutually exclusive." Thus, an independent economic reason underlay Cohen's request for a provision 
requiring either party to give notice of termination in June. Harper's response, according to Cohen, was "If you want 
a long notice provision from me, you're going to have to pay for it."

By the end of the meeting, Cohen and Harper agreed on the basics of a contract designating Cohen as General 
Counsel. At Harper's insistence, Cohen drafted a proposed contract for Harper to present the next day to the ROU's 
District Executive Committee (DEC), the governing body of the ROU. Finally,  Cohen testified that he advised 
Harper to consult independent counsel on the proposed contract.

 [**1192]  Harper's version differed considerably. According to Harper, Cohen "almost begg[ed]" to continue as 
general counsel after his move to Arizona. Cohen presented Harper with several ideas "how it could be made to 
ROU's advantage to have it work, including the reduced rate." Harper denied that the parties discussed any specific 
contract provisions and that Cohen advised him to seek independent legal advice. He claimed that Cohen, without 
any instruction from Harper, drafted the proposed contract and insisted that Harper sign it the following day.

On April 28, 1987, Harper, acting on behalf of the ROU, signed the Agreement naming Cohen as general counsel. 
Later, in April  [*148]  or May, 1987, the DEC signed the Agreement after Harper made minor handwritten changes.

The Agreement, which was renewable, retained Cohen as the ROU's general counsel for one year, effective 
January 1, 1988. According to its terms, the Agreement was "negotiated and executed in New Jersey with 
reference to New Jersey law." The parties agree that New Jersey law governs this dispute.

The Agreement provided for "annual compensation of $ 100,000 for 1,000 hours of service," to be paid at a monthly 
rate of $ 8,333.33. It also provided for a rate of $ 150 for each hour in excess of 1,000 hours. According to Cohen, 
he was to receive the $ 100,000 even if he worked less than 1,000 hours.

In addition, the ROU would "seek to have Cohen designated Co-counsel to all applicable ROU related Plans and 
Trusts" (the ROU Plans and Trusts) and that "[w]hatever compensation Cohen receives from such Plans or Trusts 
will entitle ROU to additional hours of services at the rate of (1) hour per $ 100 of compensation."

The ROU Plans and Trusts, which are entities separate from the ROU, provide various benefits to ROU members 
and company employees. The ROU and employers of the ROU's members jointly fund the ROU Plans and Trusts. 
Each plan or trust has two attorneys acting as counsel. The ROU recommends one attorney and the employer, the 
other. Although the trustees of the individual plans formally select counsel, they usually follow recommendations of 
the ROU and the employers.

Under the Agreement, Cohen was to be "available during ROU's regular business hours for consultation by phone 
within 24 hours of any call from ROU to Cohen."  If the ROU considered the call to be an emergency, Cohen had to 
be "available during regular business hours within three hours." If Cohen was "unavailable due to illness, vacation 
or other legitimate cause," he was obligated to provide at his own cost "appropriate substitute coverage for ROU." 
Furthermore, the Agreement required Cohen to be available to travel as required.

 [*149]  The Agreement also contained an automatic-renewal provision, which stated that the Agreement would be 
renewed automatically unless the party seeking to terminate gave written notice of termination between six and 
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seven months after the commencement of the anniversary date, or January 1. The termination would become 
effective the following January 1.

Nine months later, in December 1987, Cohen moved to Tucson, Arizona. He began work under the Agreement on 
January 1, 1988. In 1988, he performed 550 hours of service for the ROU. The Agreement was renewed effective 
January 1989 without objection from the ROU. Cohen continued to represent the ROU throughout 1989, performing 
1,003 hours of service that year. According to Cohen, legal services rendered for the ROU and related matters 
"represented well over 50% of my professional time" in 1988 and 1989.

Antagonism existed between Cohen and C.E. DeFries, president of the ROU's parent union, the National Marine 
Engineers Beneficial Association (NMEBA). Because of this antagonism, Cohen apparently became a liability to 
Harper in his efforts to become executive secretary of NMEBA. The Dickstein firm, which the Marchi firm had 
replaced in 1980, represented the NMEBA. On November 16, 1989, Harper, still president of the ROU, sent ballots 
to the DEC for authorization to renegotiate or terminate Cohen's [**1193]  contract. Those ballots were the first 
indication that the ROU was not satisfied with Cohen's services.

Sometime after November 16, 1989, Harper asked David Tipton, the auditor for the ROU plans, to analyze Cohen's 
contract and bills. Tipton claimed that Cohen had double-billed the ROU for hours billed to the plans. Further, he 
noted that the contract was unclear about credit to the ROU if Cohen did not perform 1,000 hours of work. 
According to Harper, Tipton's report was the most significant factor in his decision to terminate Cohen's relationship 
with the ROU. Both the Law Division and the Appellate Division, however, found the claim that Cohen had double-
billed the ROU to be a pretext.

 [*150]  By letter dated December 10, 1989, Harper informed Cohen that the trustees of the plans had decided to 
replace him as co-counsel. On December 28, 1989, Harper sent Cohen a written notification of his termination as 
general counsel for the ROU, effective three days later, January 1, 1990.

As of the date of termination, Cohen had received full compensation for 1988 and 1989, except for three hours' 
work over the 1,000-hour limit. In addition, Cohen held $ 8,079 of the ROU's money in an attorney's special 
account, not an escrow account. Cohen had received $ 8,079 on behalf of the ROU as an award of attorney's fees 
in an arbitration in which the Marchi firm had represented the ROU. Because the ROU already had paid the Marchi 
firm, Cohen owed the ROU the entire $ 8,079. Harper and Cohen agreed, however, that Cohen could retain the $ 
8,079 until the end of 1989, and that Cohen would give the ROU credit for that sum against any future additional 
fees.

After receiving the ROU termination letter, Cohen demanded payment of $ 100,000, claiming that the Agreement 
had been automatically renewed for 1990. When the ROU refused, Cohen filed the present action seeking 
damages of $ 100,000 for 1990 and $ 75,000 for reasonably anticipated fees from the ROU Plans and Trusts.

In its answer, the ROU contended that the Agreement was unenforceable for various reasons including Cohen's 
failure to advise the ROU to seek independent counsel, that certain provisions of the Agreement were unlawful and 
unreasonably advantageous to Cohen, that the Rules of Professional Conduct barred a suit arising out of the 
discharge of an attorney, and that the ROU had terminated the Agreement for cause. The ROU also filed a 
counterclaim for breach of contract, misrepresentation, and malpractice.

After an eight-day trial, the Law Division found that the Agreement was fair and reasonable. Significantly, the court 
found Cohen to be more credible than Harper. According to the court, the Agreement "was the product of 
negotiations by both Cohen  [*151]  and Harper, [that] each side was a capable negotiator, each was aware of their 
objectives and each exercised some leverage and made some concessions in order to achieve their objectives." 
The trial court further found "that Harper dumped Cohen in order to appease De Fries and receive De Fries's 
support for his candidacy to NMEBA." 

 The court agreed with Cohen's expert on legal ethics, Professor Michael P. Ambrosio of Seton Hall University 
School of Law, that "the nature of a retainer agreement is primarily to be available, and being available, not being 
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able to take on a full-time position is compensable even if you're never actually called upon to fulfill work." It also 
found that the notice-of-termination provision was reasonable and fair given the unique facts of this case. In 
particular, the court noted the need of the University of Arizona to know in June whether Cohen would teach in 
September. It also found that "[t]he six-month advance notice is not unreasonable when one considers that . . . the 
representation of the ROU required Cohen to travel all over the country to different forums, sometimes on short 
notice. Thus, having a lawyer at its beck and call, the union cannot argue that it was oppressive or unreasonable 
that the attorney have a six-month advance notice of the discontinuation of that relationship."

The trial court rejected the ROU's argument based on Rule 1.16(d) of the Rules of Professional Conduct (R.P.C.), 
which requires a discharged attorney to refund all fees that are unearned at the time of discharge. The ROU had 
argued that according [**1194]  to R.P.C. 1.16(d) "the right to terminate includes nonliability for contractual fee 
obligations." The court stated that "Cohen was not a lawyer with an ongoing practice who was discharged by a 
client. . . . [who] presumably has other clients and is able to easily adapt to the laws of the unearned but anticipated 
income." Rather, Cohen had relocated to another state, and, "as a result of his engagement by the ROU, he did not 
pursue a full-time teaching position." Furthermore, the court found that "[t]he necessities of representing ROU 
prevented him from developing a  [*152]  significant practice in Arizona" and from pursuing a full-time teaching 
position.

Notwithstanding its finding that the Agreement was enforceable, the court held that the credit of one hour for every 
$ 100 billed to the trust or plans was illegal and unenforceable. That provision, however, was severable and did not 
affect the enforceability of the entire agreement.

Ruling that Cohen had a duty to mitigate damages, the court awarded him $ 50,000 for 1990. The court reasoned 
that by June 1990, Cohen either could have arranged for a full-time teaching position or obtained other clients. It 
further found that Cohen's failure to place the $ 8,079 in an escrow account was "clearly inappropriate," but did not 
constitute misappropriation of the funds. Ultimately, the court calculated that the ROU was entitled to a credit of $ 
37,486 as reimbursement for Cohen's work for the plans. When added to the $ 8,079, the credit totaled $ 45,545. 
Thus, after adding in Cohen's fee of $ 450 for the three extra hours worked in 1989, the court entered judgment 
against the ROU in the amount of $ 4,885. The ROU appealed.

A divided Appellate Division reversed, finding that the Agreement between the ROU and Cohen was unenforceable. 
275 N.J. Super. at 260-61, 645 A.2d 1248. The court reasoned that non-refundable retainer agreements are "not 
unethical per se but are subject always to the overriding precept that any fee arrangement must be reasonable and 
fair to the client."

According to the Appellate Division, "an attorney is not a businessman 'entitled to charge what the traffic will bear[,]' 
but rather is entitled to quantum meruit, i.e., 'as much as he reasonably deserved to have for his labor.'" 275 N.J. 
Super. at 253, 645 A.2d 1248 (quoting In re Poli's Estate, 134 N.J. Super. 222, 225, 338 A.2d 888 (Mercer County 
Ct. 1975) (internal citations omitted). Thus, Cohen was entitled to recover for the reasonable value of his services, 
not the $ 100,000 specified in the contract. Id. at 256, 645 A.2d 1248.

 [*153]  The Appellate Division relied on In the Matter of Cooperman, 83 N.Y.2d 465, 611 N.Y.S.2d 465, 466, 633 
N.E.2d 1069, 1070 (1994), a disciplinary proceeding, which held that fee agreements providing for non-refundable 
retainers in criminal and probate matters were unenforceable as against public policy. 275 N.J. Super at 253-54, 
258, 645 A.2d 1248. The court concluded that the Agreement here, like the agreements in Cooperman, 
impermissibly chilled the client's right to discharge the lawyer. Id. at 258, 645 A.2d 1248. 

In reaching that result, the Appellate Division also relied on the "modern rule" pertaining to contingent fee 
agreements. Ibid. Under the "modern rule,"

If the client has a right to terminate the relationship of the attorney for any reason or without cause, it follows as 
a corollary that the client cannot be compelled to pay damages for exercising a right which is an implied 
condition of the contract. . . . The discharge of the attorney by his client does not constitute a breach of the 

146 N.J. 140, *151; 679 A.2d 1188, **1193



Page 8 of 17

contract, because it is a term of such contract, implied from the peculiar relationship which the contract calls 
into existence, that the client may terminate the contract at any time with or without cause.

[275 N.J. Super. at 256, 645 A.2d 1248 (quoting Martin v. Camp, 219 N.Y. 170, 114 N.E. 46, 48 (1916).]

The court found the public policy and ethical considerations underlying the modern rule to be equally applicable 
here. Id. at 259, 645 A.2d 1248.

Focusing on the unique nature of the attorney-client relationship, the majority declared that a "contract for legal 
services is not like other contracts," and "ordinary contract [**1195]  principles . . . must give way to the higher 
ethical and professional standards enunciated by our Supreme Court." Id. at 259, 645 A.2d 1248 (footnote omitted). 
"To allow Cohen entitlement to $ 100,000 for 1990 . . . after ROU terminated him prior to his rendering of any legal 
services whatsoever, and knowing he would not be called on by ROU for any such services, is unconscionable and 
contravenes the essence of our Rules of Professional Conduct." Id. at 259-60, 645 A.2d 1248. Thus, the majority 
concluded that "payment to Cohen would run afoul of his obligation to refund promptly any  [*154]  part of a fee paid 
in advance that he had not earned. R.P.C. 1.16(c)." Ibid.

The court reasoned:

we premise our holding on ethical and professional principles and limit it to invalidating this particular 
agreement because the six-month notice provision impermissibly infringed upon the client's inherent right to 
discharge his attorney, and provided for the payment of fees even though the attorney failed to render any legal 
services whatsoever.

[Id. at 258 n. 9, 645 A.2d 1248.]

It stressed that "the restrictive termination clause here would have in effect caused the ROU to continue to retain an 
attorney it no longer wanted and create an impermissible chilling effect upon its inherent right to discharge Cohen at 
will." Id. at 260, 645 A.2d 1248. The court continued:

The client's right to terminate at will is not a breach of contract but a contract term implied by law based upon 
the special relationship of trust and confidence between an attorney and client. The right to discharge without 
cause is of little value if the client must pay the entire contract price for services not rendered.

[Id. at 261, 645 A.2d 1248 (footnote omitted).]

Concerning the set-off, the Appellate Division concluded that Cohen owed the ROU for the $ 8,079 previously paid 
to the Marchi firm. Id. at 262-63, 645 A.2d 1248. The court rejected any other set-offs. Consequently, it remanded 
the matter to the Law Division with the direction to enter judgment for the ROU for $ 8,079, less the three hours of 
extra service that Cohen had provided in 1989.

In a concurring opinion, Judge Baime agreed that the Agreement was unenforceable as against public policy, but 
was unwilling to limit an attorney's recovery to quantum meruit in appropriate circumstances. He explained that "a 
lawyer has a legitimate interest in being compensated for breach of a retainer agreement and . . . quantum meruit 
may not be enough," and "[i]n appropriate circumstances, out-of-pocket losses and other special damages may be 
recovered." Id. at 264, 645 A.2d 1248.

Judge Villanueva, dissenting in part, agreed with the trial court that the Agreement, including the notice provision, 
was fair and  [*155]  reasonable. Id. at 265, 645 A.2d 1248. According to Judge Villanueva, lawyers and clients 
should not be precluded from freely entering into fair and reasonable general retainer agreements that are based on 
mutual considerations. Id. at 269, 645 A.2d 1248.  

He concluded that Cohen had reduced his fee to less than half the reasonable value of his services. In exchange, 
the ROU had agreed to a fixed term of employment for Cohen and a provision for advance notice of the ROU's 
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intention not to renew the Agreement. Cohen, moreover, had restricted severely his other legal activities. 
Consequently, Judge Villanueva believed it was unfair to deny Cohen recovery. Id. at 276-77, 645 A.2d 1248.

II

This Court's exclusive responsibility to regulate the conduct of attorneys, N.J. Const. art. VI, § II, P3, State v. Rush, 
46 N.J. 399, 411, 217 A.2d 441 (1966), extends to every aspect of the attorney-client relationship, including 
agreements for fees. In re LiVolsi, 85 N.J. 576, 585, 428 A.2d 1268 (1981). In discharging that responsibility, we are 
committed to preserving the fiduciary responsibility that lawyers owe their clients. See In the Matter of Brown, 88 
N.J. 443, 448-49, 443 A.2d 675 (1982). We remain especially vigilant when attorneys and clients contract with each 
other. R.P.C. 1.5, 1.8; In the Matter of Nichols, 95 N.J. 126, 131, 469  [**1196]  A.2d 494 (1984); In the Matter of 
Gallop, 85 N.J. 317, 322, 426 A.2d 509 (1981). To this extent, an attorney's freedom to contract with a client is 
subject to the constraints of ethical considerations and our supervision. Consequently, courts scrutinize contracts 
between attorneys and clients to ensure that they are fair. Nichols, supra, 95 N.J. at 131, 469 A.2d 494; Gallop, 
supra, 85 N.J. at 322, 426 A.2d 509.

Agreements between attorneys and clients concerning the client-lawyer relationship generally are enforceable, 
provided the agreements satisfy both the general requirements for contracts and the special requirements of 
professional ethics. Restatement of the Law Governing Lawyers, § 29A, cmt. c (Proposed Final Draft No. 1 1996) 
(Restatement). [*156]  An otherwise enforceable agreement between an attorney and client would be invalid if it 
runs afoul of ethical rules governing that relationship. Consistent with the special considerations inherent in the 
attorney-client relationship, In re Education Law Center, 86 N.J. 124, 133, 429 A.2d 1051 (1981); In re Loring, 73 
N.J. 282, 289, 374 A.2d 466 (1977), the attorney bears the burden of establishing the fairness and reasonableness 
of the transaction, Nichols, supra, 95 N.J. at 131, 469 A.2d 494; Gallop, supra, 85 N.J. at 322, 426 A.2d 509. A 
court should construe an agreement between a lawyer and a client "as a reasonable person in the circumstances of 
the client would have construed it." Restatement § 29A cmt. d. Those principles apply as readily to retainer 
agreements as to other agreements between lawyers and clients.

The Restatement explains the reasons for construing agreements between lawyers and clients against the lawyer:

Three reasons support this rule. First, lawyers almost always write such agreements . . . and an agreement 
traditionally is interpreted against its author. Second, lawyers are more able than most clients to detect and 
repair omissions in client-lawyer agreements. Third, lawyers have a fiduciary obligation to inform clients about 
the risks of the representation, including those unresolved by the client-lawyer agreement.

[Restatement § 29A, cmt. h.]

When contracting for a fee, therefore, lawyers must satisfy their fiduciary obligations to the client. The lawyer must 
explain at the outset the basis and rate of the fee. In addition, the lawyer should advise the client of potential 
conflicts, the scope of representation, and the implications of the agreement. Restatement § 29A, cmt. d. A retainer 
agreement may not provide for unreasonable fees or for the unreasonable waiver of the clients' rights. Ibid.

At issue here are two fundamental considerations: the client's right to discharge a lawyer and the lawyer's right to 
charge reasonable fees. See R.P.C. 1.5 (reasonable fees), 1.16 (terminating the relationship); Restatement §§ 29A 
(Client-Lawyer Agreements),  [*157]  43 (Termination of Lawyer's Authority), 44 (Discharge by Client and 
Withdrawal by Lawyer); 46 (Reasonable and Lawful Fees); 50 (Client-Lawyer Fee Agreements); 52 (Fees on 
Termination). The client's right to hire and fire an attorney is integral to the client-lawyer relationship. In re Poli's 
Estate, supra, 134 N.J. Super. at 226-27, 338 A.2d 888. "A client may always discharge a lawyer, regardless of 
cause and regardless of any agreement between them. A client is not forced to entrust matters to an unwanted 
lawyer." Restatement § 44, cmt. b; see also In re Poli's Estate, supra, 134 N.J. Super. at 226, 338 A.2d 888. 

A retainer agreement may not prevent a client from discharging a lawyer. Neither directly nor indirectly may the 
agreement restrict a client's right to representation by a lawyer of the client's choice. With a sophisticated client, 
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however, a retainer agreement may provide that the client agrees to compensate the lawyer if the client terminates 
the relationship, so long as provision does not chill the client's right of termination. See Restatement § 52(2)(c).

ROU does not dispute the enforceability of the Agreement under general principles of contract law. It nonetheless 
asserts that the notice-of-termination provision unlawfully infringes on its right to discharge Cohen as its general 
counsel. Cohen, however, claims the provision merely assures him of reasonable [**1197]  compensation. He 
contends further that the ROU agreed to the notice provision in exchange for a reduction in his hourly rate.

The parties vigorously dispute the circumstances surrounding the formation of the Agreement. According to the trial 
court, which had the opportunity to observe the witnesses, Cohen was more credible than Harper. We find no 
reason to depart from the traditional deference that appellate courts accord to a trial court's conclusions on 
credibility. Close v. Kordulak Bros., 44 N.J. 589, 599, 210 A.2d 753 (1965). We also defer to the trial court's findings 
of fact, which we find to be supported by credible evidence. Rova Farms Resort, Inc. v. Investors Ins. Co. of 
America, 65 N.J. 474, 484, 323 A.2d 495 (1974). 

 [*158]  The trial court found that Harper and the ROU were experienced negotiators and that Harper ably 
negotiated the Agreement with Cohen. The court further found that both Harper and Cohen understood that the 
ROU would pay Cohen $ 100,000 for up to 1,000 hours of work, that the ROU would pay Cohen $ 150 per hour for 
each hour in excess of 1,000, and that Cohen was entitled to $ 100,000, even if he worked less than the anticipated 
1,000 hours. Fairly implicit in the arrangement is the ROU's agreement to pay Cohen the retainer for his availability 
and for not assuming responsibilities that would prevent him from providing timely advice to the ROU. In fact, during 
1988, ROU paid Cohen the full $ 100,000 for only 550 hours of work. The payment of the entire retainer for 
approximately half the anticipated hours reflects the ROU's understanding that it was paying the retainer for 
something more than hours worked. ROU confirmed that understanding by renewing Cohen's contract the following 
year. The trial court also found credible Cohen's testimony that he recommended that the ROU seek independent 
counsel to review the Agreement. Notwithstanding our acceptance of those findings, the focus of our inquiry is 
whether the notice-of-termination provision was valid.

The Appellate Division held that the six-month notice-of-termination provision renders the entire Agreement invalid, 
and that Cohen is entitled to only the reasonable value of services. 275 N.J. Super. at 261-62, 645 A.2d 1248. In 
addition to any such award, Judge Baime would add out-of-pocket expenses and special damages.

According to the Appellate Division, the Agreement's requirement of six months notice impermissibly chilled the 
ROU's right to discharge Cohen. That requirement also improperly saddled the ROU with the substantial penalty of 
paying Cohen's $ 100,000 retainer for 1990. 275 N.J. Super. at 260-62, 645 A.2d 1248. 

In reaching that conclusion, the Appellate Division relied substantially on the opinion of the New York Court of 
Appeals in Cooperman, supra, 611 N.Y.S.2d at 466, 633 N.E.2d at 1070, which involved "non-refundable special 
retainer agreements." 275  [*159]  N.J. Super. at 253-54, 645 A.2d 1248. Under the agreements, Cooperman 
received "payment of a nonrefundable fee for specific services, in advance and irrespective of whether any 
professional services are actually rendered." 611 N.Y.S.2d at 466, 633 N.E.2d at 1070. The local Grievance 
Committee initiated a disciplinary proceeding charging Cooperman with fifteen charges of misconduct in connection 
with the fee arrangements. Ibid. Holding that the agreements constituted per se violations of public policy, the New 
York Supreme Court, Appellate Division, suspended Cooperman for two years. 187 A.D.2d 56, 591 N.Y.S.2d 855, 
858 (1993).

The Court of Appeals affirmed. 611 N.Y.S.2d at 470, 633 N.E.2d at 1074. The court's primary concern was to 
protect the client's "unqualified right to terminate the attorney-client relationship at any time." Id. at 468, 633 N.E.2d 
at 1072. According to the court, Cooperman's nonrefundable retainer agreements "diminish the core of the fiduciary 
relationship by substantially altering and economically chilling the client's unbridled prerogative to walk away from 
the lawyer" and relegating the client to "hostage status in an unwanted fiduciary relationship--an utter anomaly." 
611 N.Y.S.2d at 468-69, 633 N.E.2d at 1072-73. 
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Cooperman involved unsophisticated, individual clients who signed an attorney's standard-form [**1198]  retainer 
agreement and paid a nonrefundable lump-sum retainer fee for representation in a particular matter. Id. at 466, 633 
N.E.2d at 1070. The ROU, by comparison, was an experienced client. It agreed to pay Cohen $ 8,333.33 every 
month to be its general counsel and provide up to 1,000 hours of legal services per year. In Cooperman, the 
nonrefundable fee unreasonably chilled the clients' right to replace their attorney. Here, in contrast, we cannot say 
that the fee by itself is unreasonable. Rather, the burden on the ROU's right to discharge Cohen arises because of 
the combined effect of the provisions for notice and automatic renewal.

Although we do not find Cooperman as persuasive as did the Appellate Division, we agree that, under the 
circumstances of this case, a provision for six months notice of termination is  [*160]  excessive. The provision 
excessively burdens the ROU's right to hire and discharge Cohen.

As a matter of public policy, retainer agreements may not limit unreasonably a client's right to discharge an 
attorney. Some clients, particularly those who regularly retain lawyers, bargain for innovative fee arrangements that 
limit the right of discharge in exchange for lower fees. In an era of increasing concern about the cost of legal 
services, it would be counterproductive to preclude clients from bargaining for a reduction in fees in exchange for a 
reasonable limitation on the right to discharge a lawyer.

The Restatement contemplates an "engagement retainer," in which a fee is paid,

in addition to other compensation, to ensure that a lawyer will be available for the client if required. . . . An 
engagement retainer fee satisfies the requirements [that fees be reasonable] if it bears a reasonable 
relationship to the income the lawyer sacrifices or expense the lawyer incurs by accepting it, including such 
costs as turning away other clients (for reasons of time or due to conflicts of interest), hiring new associates so 
as to be able to take the client's matter, keeping up with the relevant field, and the like.

[Restatement § 46, cmt. e.]

Section 52 of the Restatement, which pertains to Fees on Termination, provides that a lawyer may receive a fee 
measured by the lower of fair value or the contractual fee. It also recognizes that "fair value" may include "expenses 
or loss of income . . . reasonably incurred by accepting the engagement retainer." Restatement § 52, illus. 2. Thus, 
a retainer agreement setting a reasonable fee may take into account the costs of the lawyer's availability and the 
opportunities that the lawyer forgoes.

When interpreting agreements between lawyers and their clients, courts may consider the circumstances in which 
the agreement was made, the parties' past practices and agreements, the extent to which they actually negotiated 
the agreement, and the client's level of sophistication or experience in retaining and compensating lawyers. 
Restatement § 29A, cmt. h. With retainer agreements, for example, courts may consider whether in-house counsel 
represented the client in the negotiations or whether the  [*161]  client entertained competitive bids for its legal 
work. The extent to which courts will construe an agreement against the attorney is a product of the realities of the 
attorney-client relationship and the circumstances that give rise to it. Ibid. In maintaining the standards of the bar, 
we need not lower the commercial morality of everyone else.

We are satisfied that the ROU and Cohen intended to provide for a reasonable notice-of-termination provision. The 
trial court found that the Agreement was the product of hard bargaining between experienced negotiators. 
Essentially, the ROU agreed to the notice provision in exchange for reduced fees and Cohen's availability on 
demand. Cohen and Harper had worked together for several years and had established a close professional 
relationship. Harper's negotiating skills and the DEC's subsequent review of the contract indicate that the ROU 
appreciated the significance of the notice-of-termination provision.

In effect, the ROU agreed to pay Cohen reasonable compensation for the right to terminate their relationship. So 
viewed,  [**1199]  the notice-of-termination provision furthered the ROU's interest in reducing its legal fees. 
Furthermore, the ROU realized in 1988 and 1989 that the bulk of Cohen's practice consisted of work for the ROU 
and the associated plans. Before November 1989, Cohen had no inkling that the ROU was dissatisfied with his 
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performance. Under the circumstances, the three-days' notice of termination that the ROU gave to Cohen is both 
unfair and unreasonable.

Consistent with considerations of fairness and reasonableness, clients may limit their right to discharge a lawyer by 
agreeing to give the lawyer reasonable notice of termination of their relationship. Such a limitation may be 
appropriate when the client is sophisticated or experienced in retaining and compensating lawyers. See 
Restatement § 29A, cmt. h. To withstand judicial scrutiny, the limitation should be fair, reasonable, and not unduly 
burden the client's right to choose its counsel. Restatement §§ 29A, cmt. d; 30(1).

 [*162]  Ordinarily, when lawyers and clients enter business agreements, the lawyer should advise the client, 
preferably in writing, to seek independent counsel to review the agreement. In the Matter of Humen, 123 N.J. 289, 
301, 586 A.2d 237 (1991); In the Matter of Smyzer, 108 N.J. 47, 55, 527 A.2d 857 (1987). Before entering such 
agreements, the client should have the opportunity to consult independent counsel. R.P.C. 1.8(a). Often, that 
practice will not be feasible when lawyers and clients sign retainer agreements. If so, the lawyer at least should 
inform the client of the potential effect of limiting the right to terminate their relationship. Ibid.

Some clients are experienced bargainers who can negotiate favorable retainer agreements. Others, particularly 
individual clients, need the full protection of the fiduciary relationship with their lawyers. Sophisticated clients who 
bargain with their lawyers from positions of substantial parity are less susceptible to overreaching. For example, in-
house counsel may negotiate innovative fee arrangements that are favorable to a corporate client. See, e.g., Dick 
Dahl, Share the Pain, Share the Gain, 82 A.B.A.J. 68, 69-70 (June 1996) (discussing incentive fee arrangements).

Even with sophisticated clients, a contractual burden on the right to discharge a lawyer must be reasonable under 
the circumstances. For example, the client and attorney could agree that the client may terminate the relationship 
by giving the lawyer reasonable notice. In some circumstances, if a client wishes to exercise its duty to discharge 
the lawyer immediately, the client may agree to pay the lawyer reasonable compensation for winding down the 
relationship. The lawyer, however, may not coerce the client into continuing the relationship by a provision that 
either prohibits the client from discharging the lawyer or requires the client to pay excessive fees if it discharges the 
lawyer. See Cooperman, supra, 611 N.Y.S.2d at 466, 633 N.E.2d at 1070.

Under the modern rule, when a client discharges an attorney, the attorney may recover the fair value of his or her 
services, not damages under the retainer agreement. Olsen &  [*163]  Brown v. City of Englewood, 889 P.2d 673, 
677 (Colo.1995); AFLAC v. Williams, 264 Ga. 351, 353-54, 444 S.E.2d 314 (1994); LaRocco v. Bakwin, 108 Ill. 
App. 3d 723, 64 Ill. Dec. 286, 289-90, 439 N.E.2d 537, 540-41 (1982). The rule continues to apply extensively to 
contingent fee agreements. Gaines, Gaines & Gaines, P.C. v. Hare, Wynn, Newell & Newton, 554 So.2d 445, 447-
49 (Ala.Civ.App.1989); Fracasse v. Brent, 6 Cal. 3d 784, 100 Cal. Rptr. 385, 389-90, 494 P.2d 9, 13-14 (1972) (in 
bank); Rosenberg v. Levin, 409 So.2d 1016, 1019-20 (Fla.1982); Plaza Shoe Store, Inc. v. Hermel, Inc., 636 
S.W.2d 53, 57-60 (Mo.1982); Martin v. Camp, 219 N.Y. 170, 114 N.E. 46, 48 (1916); Reid, Johnson, Downes, 
Andrachik & Webster v. Lansberry, 68 Ohio St. 3d 570, 1994 Ohio 512, 629 N.E.2d 431, 434-35 (1994); Heinzman 
v. Fine, Fine, Legum & Fine, 217 Va. 958, 234 S.E.2d 282, 285 (1977); see also Simon v. Metoyer, 383 So.2d 
1321, 1324 (La.App.1980) (applying modern rule in contingent fee case, but recognizing that under certain 
circumstances, contract damages are available); Barr v. Day, 124 Wn. 2d 318, 879 P.2d 912,  [**1200]  916-18 
(1994) (applying modern rule in contingent fee case,  but noting substantial performance exception, which prevents 
client from discharging attorney on eve of settlement to avoid paying contingent fee). Thus, the modern rule permits 
an attorney to recover the reasonable value of services rendered before discharge. Olsen & Brown, supra, 889 P.2d 
at 675; AFLAC, supra, 444 S.E.2d at 316; Rosenberg, supra, 409 So.2d at 1019; Fracasse, supra, 100 Cal. Rptr. 
385, 494 P.2d at 14. A court may consider the fee specified in the retainer agreement as the basis for determining 
the reasonable value of the lawyer's services. See Restatement § 52 cmt. b ("If the contractual fee was an hourly 
one and the fee is reasonable, the fair value of the lawyer's services is usually the same as the hourly fee for the 
number of hours worked." (citations omitted)).

The modern rule "is premised upon the special confidence and trust existing between an attorney and client which 
sets the relationship apart from other employment relationships." Olsen & Brown, supra, 889 P.2d at 675. Under the 
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rule, the client's  [*164]  right to discharge an attorney is an implicit term of the contract. Fracasse, supra, 100 Cal. 
Rptr. 385, 494 P.2d at 13.  The client's discharge of the attorney, with or without cause, does not constitute a 
breach of the retainer agreement. Ibid.; Olsen & Brown, supra, 889 P.2d at 675-76; AFLAC, supra, 444 S.E.2d at 
316-17. By limiting the attorney's recovery for compensation for services rendered, the modern rule balances the 
"important interests of (1) protecting the special fiduciary nature of the attorney-client relationship and the client's 
inherent right to discharge and (2) assuring fair and adequate compensation to an attorney." Olsen & Brown, supra, 
889 P.2d at 677.

A minority of courts still apply the traditional "contract rule," in which a client's discharge of an attorney without 
cause constitutes a breach of contract entitling the attorney to contract damages. Bockman v. Rorex, 212 Ark. 948, 
208 S.W.2d 991, 995 (1948); Tonn v. Reuter, 6 Wis. 2d 498, 95 N.W.2d 261, 265-66 (1959). Generally, the 
measure of damages is the full contract price of the fee, although some jurisdictions reduce recovery for services 
not provided. Other jurisdictions permit the attorney to choose recovery under quantum meruit for the fair value of 
services rendered. See Rosenberg, supra, 409 So.2d at 1019-20 (discussing traditional rule); V. Woerner, 
Annotation, Measure or basis of attorney's recovery on express contract fixing noncontingent fees, where he is 
discharged without cause or fault on his part, 54 A.L.R. 2d 604, 608-15 (1957) (collecting cases and discussing the 
rule).

Like the Appellate Division, we believe that the modern rule strikes the appropriate balance in the present case. 
Accordingly, Cohen is entitled to recover in quantum meruit for the reasonable value of the services provided. 275 
N.J. Super. at 261, 645 A.2d 1248. We disagree with the Appellate Division, however, that the reasonable value of 
Cohen's services is limited by the contract fee of $ 100,000, plus $ 450 for the three hours worked in excess of 
1,000 hours. Like Judge Baime, supra at 154, 679 A.2d at 1195,  [*165]  we believe that we need not take so 
crabbed a view of quantum meruit.

The parties intended to provide that the ROU would pay reasonable compensation to Cohen if it terminated their 
relationship contrary to the terms of their agreement. In effect, the fair value of Cohen's services includes both his 
annual retainer and the cost of reasonable notice of termination of his representation of the ROU. Numerous facts 
support the fairness of that conclusion. Harper and the ROU were sophisticated bargainers. They knew that Cohen, 
for independent economic reasons, needed reasonable notice of termination. Harper, an experienced negotiator, 
bargained for a reduced hourly rate in exchange for the six-months notice-of-termination. The ROU, nonetheless, 
gave only three days notice. Under these unusual circumstances, we believe that the fair value of Cohen's legal 
services includes the cost of reasonable notice of termination.

We conclude that the ROU should compensate Cohen for one month's notice. In ascertaining the value of that 
notice, we look to the agreed monthly payment of $ 8,333.33. Substantially for the reasons stated by the Appellate 
Division, we affirm the ROU's entitlement [**1201]  to a net setoff of $ 7,629. 275 N.J. Super. at 262, 645 A.2d 
1248. Because of the result we have reached, we need not decide the issue of mitigation of damages.

The judgment of the Appellate Division is modified and affirmed, and the matter is remanded to the Law Division for 
the entry of a judgment consistent with this opinion.

JUSTICES HANDLER, O'HERN, and GARIBALDI join in JUSTICE POLLOCK'S opinion. JUSTICE STEIN filed a 
separate dissenting opinion in which JUSTICE COLEMAN joined.  

Dissent by: STEIN 

Dissent

STEIN, J., concurring in part and dissenting in part.
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Reversing the Appellate Division, the Court remands this matter to permit the Law Division to award plaintiff one 
month's legal fees because of the termination of his contract without adequate notice, although the Court 
acknowledges that the notice provision in the contract is invalid as contrary to public policy. I disagree. I would hold, 
as did the Appellate Division, that plaintiff is entitled to no damages because the unreasonableness of the notice 
provision  [*166]  renders the contract unenforceable as a matter of law. In that circumstance, allowing the plaintiff 
to recover compensation for his premature termination is an inappropriate reward to a lawyer who drafted a contract 
notice provision that unreasonably served to advance his own interests by imposing an unjustifiable restriction on 
his client's right to terminate his services.

Of course, there may be exceptional circumstances in which an attorney's retention is so valuable to the client and 
imposes such significant collateral burdens on the attorney that the parties reasonably could agree that the attorney 
would receive some compensation without providing services if the client terminated the relationship prematurely. 
This agreement, however, cannot be so characterized, and the trial court's conclusion that the agreement was fair 
and reasonable is error as a matter of law.

I

The underlying facts simply are insufficient to justify the extraordinary notice of termination provision in the contract.

Cohen, whose New York law firm had represented the Radio-Electronics Officers Union (ROU) (Cohen being the 
lead partner on the account), decided in 1987 to relocate to Arizona. Cohen and the ROU president discussed the 
prospect of Cohen, rather than his law firm, serving as counsel to ROU after his relocation. Although the facts are 
contested, the discussions apparently took into account the union's interest in an hourly rate below the $ 150 hourly 
rate paid to Cohen's law firm and Cohen's interest in advance notice of termination of his representation to permit 
Cohen to apply for a full-time position at Arizona Law School. According to Cohen, that Law School made hiring 
decisions in June of each year.

Cohen prepared the contract retaining him as ROU's counsel, testifying at trial that he advised Thomas Harper, 
ROU's president, to consult with independent counsel. Harper testified that Cohen presented him with the contract 
and demanded that he sign it, without mentioning the need to consult another lawyer.

 [*167]  The agreement provided for annual compensation of $ 100,000 for 1000 hours service payable in monthly 
installments of $ 8333.33, and compensation of $ 150 hourly for all services performed beyond 1000 hours in any 
year. The parties apparently understood that Cohen would receive $ 100,000 even if he provided less than 1000 
hours of service. Thus, Cohen was paid $ 100,000 for 550 hours of services in 1988 (an effective hourly rate of 
about $ 200), and $ 100,000 for 1003 hours in 1989. In addition, ROU agreed to attempt to have Cohen designated 
as co-counsel for all "ROU related Plans and Trusts." Cohen apparently was hired by some of the ROU Plans and 
Trusts, and was paid $ 107,000 in 1989 for that legal work, at the rate of $ 225 hourly.

The contract's renewal clause provided that the contract automatically would renew each year unless either party 
provided "written notice of termination on a date in any year not less than six (6) months nor more than seven (7) 
months after the commencement anniversary date of this agreement which notice shall, unless withdrawn, become 
effective on the next anniversary date." Stated simply, ROU could discharge Cohen only by notice in the month of 
June, to take effect on the ensuing January 1st.

 [**1202]  Other relevant provisions required Cohen to be available during ROU's regular business hours for 
consultation by phone within twenty-four hours of a call from ROU to Cohen, and "emergency" calls required Cohen 
to be available within three hours. If Cohen were justifiably unavailable at any time, he was obligated to provide 
appropriate substitute coverage for ROU.

On December 28, 1989, ROU informed Cohen that his position as general counsel would terminate on January 1, 
1990. After ROU refused Cohen's demand for payment of $ 100,000 representing his anticipated fees for 1990, 
Cohen instituted this suit.
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II

The fundamental principle that dictates the outcome of this appeal is that a client ordinarily possesses the right to 
discharge an attorney at any time with or without cause. See In re Estate of  [*168]  Poli, 134 N.J. Super. 222, 225-
27, 338 A.2d 888 (Mercer County Ct.1975); Restatement of the Law Governing Lawyers § 44 cmt. b (Tentative 
Draft Nos. 5-6 1993); RPC 1.16 official ABA cmt. ("A client has a right to discharge a lawyer at any time, with or 
without cause. . . ."); cf. RPC 1.16(a)(3) ("[A] lawyer . . . shall withdraw from the representation if . . . the lawyer is 
discharged."). The client's right to discharge its attorney is a basic tenet of the relationship between attorneys and 
clients, distinguishing that relationship from ordinary commercial contracts. In In re Estate of Poli, supra, the County 
Court quoted with approval the Supreme Court of California's statement of the basic rule:

[A] client should have both the power and the right at any time to discharge his attorney with or without cause. 
Such a discharge does not constitute a breach of contract for the reason that it is a basic term of the contract, 
implied by law into it by reason of the special relationship between the contracting parties, that the client may 
terminate the contract at will. It would be anomalous and unjust to hold the client liable in damages for 
exercising that basic implied right.

[134 N.J. Super. at 225-26, 338 A.2d 888 (quoting Fracasse v. Brent, 6 Cal. 3d 784, 100 Cal. Rptr. 385, 
389, 494 P.2d 9,  13 (1972)).]

The basic right of a client to discharge an attorney at any time and without cause has led to the so-called "modern 
rule" that limits the compensation of an attorney discharged from a contingent-fee contract to the reasonable value 
of services already performed, without any right to recover additional compensation based on the breach of 
contract. The New York Court of Appeals explained the rationale for the modern rule in Martin v. Camp, 219 N.Y. 
170, 114 N.E. 46 (1916):

That the client may at any time for any reason or without any reason discharge his attorney is a firmly 
established rule which springs from the personal and confidential nature of the relation which such a contract of 
employment calls into existence. If the client has the right to terminate the relationship of attorney and client at 
any time without cause, it follows as a corollary that the client cannot be compelled to pay damages for 
exercising a right which is an implied condition of the contract. If in such a case the client can be compelled to 
pay damages to his attorney for the breach of the contract, the contract under which a client employs an 
attorney would not differ from the ordinary contract of employment. In such a case the attorney may recover the 
reasonable value of the services which he has rendered, but he cannot recover for damages for the breach of 
contract. The discharge of the attorney by his client does not constitute a breach of the contract, because it is a 
term of such contract, implied from the peculiar relationship which  [*169]  the contract calls into existence, that 
the client may terminate the contract at any time with or without cause.

[Id. 114 N.E. at 48 (citation omitted).]

A majority of courts throughout the country follow the modern rule, those courts invariably attributing their 
unwillingness to allow damages for the attorney's premature discharge to the fundamental principle that a client 
ordinarily possesses the unconditional right to discharge an attorney, thereby precluding the discharge from 
constituting a breach of contract. See, e.g., Gaines, Gaines & Gaines,  [**1203]  P.C. v. Hare, Wynn, Newell & 
Newton, 554 So.2d 445, 447-48 (Ala.Civ.App.1989); Fracasse v. Brent, supra, 100 Cal. Rptr. 385, 494 P.2d at 13; 
Olsen & Brown v. City of Englewood, 889 P.2d 673, 675-77 (Colo.1995); Cole v. Myers, 128 Conn. 223, 21 A.2d 
396, 399-400 (1941); AFLAC, Inc. v. Williams, 264 Ga. 351, 444 S.E.2d 314, 316-17 (1994); Rosenberg v. Levin, 
409 So.2d 1016, 1021 (Fla.1982); Anastos v. Chicago Regional Trucking Ass'n, 250 Ill. App. 3d 300, 188 Ill. Dec. 
479, 481, 618 N.E.2d 1049, 1051 (1993), appeal denied, 154 Ill. 2d 557, 197 Ill. Dec. 483, 631 N.E.2d 705 (1994); 
LaRocco v. Bakwin, 108 Ill. App. 3d 723, 64 Ill. Dec. 286, 290 439 N.E.2d 537, 541 (1982); Simon v. Metoyer, 383 
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So.2d 1321, 1324 (La.Ct.App.), writ denied, 389 So.2d 1338 (La.1980); Smith v. Binder, 20 Mass. App. Ct. 21, 477 
N.E.2d 606, 608 (1985); Martin v. Camp, supra, 114 N.E. at 48; Baker v. Zikas, 176 Neb. 290, 125 N.W.2d 715, 718 
(1964); Adkin Plumbing & Heating Supply Co. v. Harwell, 135 N.H. 465, 606 A.2d 802, 804 (1992); Reid, Johnson, 
Downes, Andrachik & Webster v. Lansberry, 68 Ohio St. 3d 570, 1994 Ohio 512, 629 N.E.2d 431, 435-36 (1994); 
Heinzman v. Fine, Fine, Legum & Fine, 217 Va. 958, 234 S.E.2d 282, 286 (1977); Barr v. Day, 124 Wn. 2d 318, 
879 P.2d 912, 917 (1994); Committee On Legal Ethics of the W. Va. State Bar v. Cometti, 189 W. Va. 262, 430 
S.E.2d 320 (1993). See Judy B. Sloan, Quantum Meruit: Residual Equity in Law, 42 De Paul L. Rev. 399, 439-46 
(1992).

III

The Court concedes that the notice-of-termination clause in Cohen's contract unreasonably limited ROU's right to 
discharge  [*170]  him. "The provision excessively burdens the ROU's right to hire and discharge Cohen." Ante at 
160, 679 A.2d at 1197. Nevertheless, the Court infers that the parties intended that Cohen would be paid 
reasonable compensation if he were prematurely discharged, and remands the matter to the Law Division to award 
Cohen one month's compensation as "the cost of reasonable notice of termination of his representation." Id. at 164-
165, 679 A.2d at 1200.

In my view, the Court is too generous in its characterization of the unreasonable aspect of the termination notice, 
and confers an unwarranted benefit on Cohen by reforming the contract to substitute a reasonable notice provision 
for one that was extraordinarily unreasonable and unfair.

The contract's notice provision permitted ROU to terminate Cohen only in the month of June in each year, failing 
which the contract would automatically renew. Even if ROU had provided Cohen with a termination notice in June of 
1989, the earliest effective date of Cohen's termination would have been January 1, 1990, requiring ROU to pay 
Cohen $ 50,000 for no legal services if they intended to replace him immediately. If, however, ROU decided to 
discharge Cohen at any time after June of 1989, his contract entitled him to be fully compensated until January 1, 
1991, potentially entitling Cohen to as much as eighteen-months compensation even though his client wished to 
discharge him immediately.

On its face, the termination clause is outrageously unfair, all the more so because Cohen prepared it and his client 
was unrepresented. Cohen argues that it was justifiable because the University of Arizona Law School, where he 
was interested in teaching as an alternative to representing ROU, made its hiring decisions in June. However, he 
offered no proof that after termination by ROU he applied for a position to teach at the Law School. Other than 
foregoing the opportunity to apply to teach at the Law School, Cohen offered no other substantial justification for the 
extraordinary notice-of-termination requirement. Cohen notes his obligation  [*171]  to be available to ROU at all 
times, but offered no proof that that obligation caused him to lose existing clients or prevented him from developing 
new clients. Cohen also relies on his reduced hourly rate of $ 100 per hour to justify the termination provision. 
However, in 1988 Cohen was paid $ 100,000 for approximately 500 hours of legal services, a rate of about $ 200 
per hour. In addition, in 1989 Cohen was paid $ 107,000 by the "ROU related Plans and Trusts," at the rate of $ 225 
per hour. All told, Cohen received over $ 300,000 from ROU and the [**1204]  Plans and Trusts for services 
rendered in 1988 and 1989, and presumably rendered services for and received compensation from other clients 
during that period. In that context, the notice-of-termination clause that Cohen drafted cannot conceivably be 
regarded as anything other than an attempt by Cohen to favor unduly his own interest at the expense of his client, 
by unreasonably restricting ROU's fundamental right to discharge him at any time.

The Court agrees that the notice-of-termination clause is contrary to public policy. Ante at 159, 679 A.2d at 1197. 
Moreover, the Court agrees with the Appellate Division that Cohen should be permitted to recover in quantum 
meruit only for the reasonable value of the services he provided. Ante at 164, 679 A.2d at 1200. Inexplicably, the 
Court then rewrites the contract by defining the reasonable value of Cohen's services to include the cost of 
reasonable notice of termination, which the Court arbitrarily establishes to be $ 8,333.33, constituting one month's 
compensation under Cohen's terminated contract.
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In effect, the Court has transformed an utterly unreasonable notice-of-termination clause violative of public policy 
into a reasonable one-month termination clause, adopting without acknowledgement the technique used for 
enforcing restrictive covenants in employment contracts only to the extent that they are reasonable under the 
circumstances. See Karlin v. Weinberg, 77 N.J. 408, 418-20, 390 A.2d 1161 (1978). That analogy, however, is 
inappropriate as a basis for modifying the terms of a contract for legal services that violates public policy. In Jacob 
v. Norris, McLaughlin  [*172]  & Marcus, 128 N.J. 10, 607 A.2d 142 (1992), this Court pointedly rejected such an 
approach. "The more lenient test used to determine the enforceability of a restrictive covenant in a commercial 
setting, see Solari Indus. v. Malady, 55 N.J. 571, 576, 264 A.2d 53 (1970), is not appropriate in the legal context." 
Id. at 27, 607 A.2d 142. Accordingly, we held in Jacob that the provisions of a law firm's "Service Termination 
Agreement" that withheld termination compensation only from those firm members who within one year of 
termination represented clients of the firm or solicited employees of the firm to engage in law practice violated RPC 
5.6 and were therefore unenforceable as contrary to public policy. See id. at 22-32, 607 A.2d 142.

The Court should adhere to the wisdom of its approach in Jacob. A lawyer that takes unfair advantage of a client by 
drafting a retainer agreement with terms so unreasonable as to violate public policy disserves the profession. This 
Court's non-delegable responsibility over the practice of law dictates our obligation to deny enforcement of such 
agreements, signaling our strong disapproval of any attempt by a lawyer to disadvantage a client unfairly. The 
Court's unprecedented reformation of this agreement rewards a lawyer who selfishly put his own interest before his 
obligation to his client.

I imply no disapproval of agreements that reasonably take into account the unfair consequences of a client's 
premature discharge of a lawyer. In many circumstances, provision for a non-refundable retainer or for 
compensation to cover expenses or losses necessarily incurred because of a lawyer-client relationship may be fair 
and reasonable. I conclude only that the notice of termination provision at issue here cannot be so characterized.

I would affirm the judgment of the Appellate Division.

Justice COLEMAN joins in this opinion.  

End of Document
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In this appeal, the Court considers whether the arbitration provision in the retainer agreement plaintiff Brian Delaney 
signed when he engaged the representation of Sills Cummis & Gross P.C. is enforceable in light of the fiduciary 
responsibility that lawyers owe their clients and the professional obligations imposed on attorneys by the Rules of 
Professional Conduct (RPCs).

On September 16, 2015, Delaney, a sophisticated businessman, retained Sills to represent him in a lawsuit. He met 
with a Sills attorney who presented him with a four-page retainer agreement. It was understood that Trent Dickey, 
who was not in the office that day, was slated to be the attorney primarily responsible for representing Delaney. 
During the meeting, the Sills attorney told Delaney that he should take his time reviewing the retainer agreement 
and ask any questions he had about its contents.

The third page of the retainer agreement contained an arbitration provision stating that any dispute about the firm's 
legal services or fees would be determined by arbitration and that, by agreeing to arbitration, Delaney waived his 
right to trial by jury; the agreement also advised Delaney that the arbitral result would be final and non-appealable. 
The fourth page of the retainer agreement indicated that the arbitration proceeding would be conducted through a 
private arbitration and mediation organization called JAMS and contained a hyperlink to thirty-three pages of JAMS 
rules governing the arbitral forum. The Sills attorney did not provide Delaney with a hard copy of the thirty-three 
pages of JAMS rules, offer an explanation of the arbitration provisions in the agreement or the hyperlink, or advise 
Delaney of the advantages and disadvantages of an arbitral forum in the event of a future fee dispute with or legal 
malpractice action against the Sills firm. Delaney reviewed and signed the retainer agreement in the presence of 
the Sills attorney without asking any questions.

After the representation was terminated, a fee dispute arose and, in August 2016, Sills invoked the JAMS arbitration 
provision in the retainer agreement. While the arbitration was ongoing, Delaney filed a legal malpractice action 
against Dickey and the Sills firm. The complaint alleged that Dickey and Sills negligently represented him. The 
complaint also alleged that the mandatory arbitration provision in the retainer agreement violated the Rules of 
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Professional Conduct and wrongly deprived him of his constitutional right to have a jury decide his legal malpractice 
action.

The court held that the retainer agreement's arbitration provision was valid and enforceable. The court specifically 
found that the provision's language -- "any dispute with respect to the Firm's legal services and/or payment by you 
of amounts to the Firm" will be submitted to arbitration -- was sufficiently broad to encompass a claim of legal 
malpractice. Additionally, the court determined that Delaney waived his right to trial by jury by agreeing to the 
unambiguously stated arbitration provision, citing Atalese v. U.S. Legal Services Group, L.P., 219 N.J. 430, 99 A.3d 
306 (2014), and further observed that a law firm has no obligation to explain to a client the terms of a clearly written 
retainer agreement that "can be understood by a layperson." Finally, the court noted that Delaney had sufficient 
time to consider the import of the retainer agreement.

The Appellate Division disagreed, stressing that Sills should have provided the thirty-three pages of JAMS 
arbitration rules incorporated into the agreement, that Sills did not explain the costs associated with arbitration, and 
that the retainer included a fee-shifting provision not permissible under New Jersey law.

The Court granted defendants' petition for certification. 240 N.J. 194, 221 A.3d 587 (2019).

HELD: For an arbitration provision in a retainer agreement to be enforceable, an attorney must generally explain to 
a client the benefits and disadvantages of arbitrating a prospective dispute between the attorney and client. Such 
an explanation is necessary because, to make an informed decision, the client must have a basic understanding of 
the fundamental differences between an arbitral forum and a judicial forum in resolving a future fee dispute or 
malpractice action. See RPC 1.4(c). That information can be conveyed in an oral dialogue or in writing, or by both, 
depending on how the attorney chooses best to communicate it. The Court refers the issues raised in this opinion to 
the Advisory Committee on Professional Ethics, which may propose further guidance on the scope of an attorney's 
disclosure requirements. The new mandate will apply prospectively, except as to Delaney, who must be allowed to 
proceed with his malpractice action in the Law Division.

1. Unlike the vendor in a typical commercial transaction, a lawyer serves in a fiduciary role to a client or prospective 
client. All fiduciaries are held to a duty of fairness, good faith and fidelity, but an attorney is held to an even higher 
degree of responsibility in these matters than is required of all others. Above all else, a lawyer's fiduciary role 
requires that the lawyer act fairly in all dealings with the client and provide the client with not only complete and 
undivided loyalty, but also with advice that will protect the client's interests. Lawyers typically prepare retainer 
agreements, and clients rely on the integrity of their lawyers who fashion the agreements. The attorney bears the 
burden of establishing the fairness and reasonableness of the transaction given the special considerations inherent 
in the attorney-client relationship. One of the paramount duties of a lawyer is to make necessary disclosures to the 
client so that the client can make informed decisions. That duty is expressed in RPC 1.4(c), which states that "[a] 
lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions 
regarding the representation." (pp. 23-24)

2. The American Bar Association (ABA) has issued a formal opinion construing the model rule on which RPC 1.4(c) 
is patterned. The ABA found that a provision in a retainer agreement requiring "the binding arbitration of disputes 
concerning fees and malpractice claims" did not violate the ABA Model Rules of Professional Conduct, "provided 
that the client has been fully apprised of the advantages and disadvantages of arbitration and has given her 
informed consent to the inclusion of the arbitration provision in the retainer agreement." Additionally, the ABA 
opinion recognized that a mandatory arbitration provision in a retainer agreement that insulates the lawyer from 
liability which she otherwise would be exposed under common or statutory law would contravene ABA Model Rule 
of Professional Conduct 1.8(h), which is substantially similar to New Jersey's RPC 1.8(h). Professional ethics 
committees and courts in other jurisdictions have reached conclusions similar to those in the ABA opinion. (pp. 25-
32)

3. Noting that the advisory ethics opinions and judicial opinions from other jurisdictions require attorneys, at the very 
least, to explain the advantages and disadvantages of arbitrating a future fee dispute or malpractice action in light of 
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the substantial differences between adjudicating a dispute in a judicial and arbitral forum, the Court reviews some of 
the differences between the arbitral JAMS forum in this case and a judicial forum. The Court makes no value 
judgment whether a judicial or arbitral forum is superior in resolving a legal malpractice action, which is a 
determination to be made by the lawyer and client, after the lawyer explains to the client the differences between 
the two forums so the client can make an informed decision. (pp. 32-36)

4. The arbitration provision at issue in this case -- on its face -- would be enforceable if the Sills retainer agreement 
were a typical contract between a commercial vendor and a customer. See Atalese, 219 N.J. at 444-45, 99 A.3d 
306. But a retainer agreement is not an ordinary contract -- it must conform not only to the legal principles 
governing contracts, but also to the ethical obligations imposed on attorneys by the RPCs. Requiring attorneys to 
explain to a client the advantages and disadvantages of arbitration so that the client can make an informed decision 
whether to arbitrate a future fee dispute or legal malpractice claim against the firm does not single out a retainer 
agreement's arbitration provision for disparate treatment and therefore does not run afoul of the Federal Arbitration 
Act or the New Jersey Arbitration Act. (pp. 36-39)

5. The client comes to a lawyer for assistance in addressing a particular issue and is not likely anticipating a day 
when he may have to do battle with the lawyer, who is retained to promote his interests and protect his rights. Yet, 
the insertion of an arbitration provision in a retainer agreement indicates that the attorney has given thought to the 
prospect that the client may be a future adversary and has selected the forum in which potential disputes, whether 
about the attorney's fees or services, will be resolved. Not even a shadow of a conflict of interest should be cast 
over the attorney-client relationship at its inception. To dispel that shadow, lawyers should make the necessary 
disclosures in a disinterested manner to allow clients to make an informed decision, as required by the RPCs. 
Consistent with the ABA opinion, the weight of authority as expressed in professional advisory opinions and judicial 
case law in other jurisdictions, and this Court's interpretation of its own RPCs, the Court holds that attorneys who 
insert provisions in their retainer agreements to arbitrate future fee disputes or legal malpractice claims must 
explain the advantages and disadvantages of the arbitral and judicial forums. Attorneys can fulfill that requirement 
in writing or orally -- or by both means. The Court provides examples of information that may be disclosed. (pp. 39-
43)

6. The Court sets forth in this opinion the rudimentary requirements expected of attorneys who include a provision 
in a retainer agreement that mandates the arbitration of a future fee dispute or malpractice action. Noting that the 
issues raised here would benefit from further study and discussion, the Court refers those issues to the Advisory 
Committee on Professional Ethics. (pp. 43-44)

7. Although the Court's opinion does not break with established precedent, the retroactive application of its ruling 
may not have been reasonably anticipated and would disturb the settled expectations of many lawyers throughout 
New Jersey, who genuinely believed that an arbitration provision that met the standards of such cases as Atalese 
would satisfy the requirements of the RPCs. Therefore, the Court's holding will apply prospectively from the day of 
the issuance of this opinion, except as to Delaney, in keeping with the general practice whereby the plaintiff 
receives the benefit of the rule established in the opinion. Here, because Delaney was not given an explanation of 
the advantages or disadvantages of arbitration, the present malpractice action is not subject to the arbitration 
provision of the Sills retainer agreement. Delaney therefore must be allowed to proceed with this malpractice action 
in the Law Division. The Court stresses that it makes no finding that Sills or its attorneys violated the Rules of 
Professional Conduct, and it accepts their representations that they acted good faith. (pp. 44-47)

The judgment of the Appellate Division is AFFIRMED AS MODIFIED. The matter is remanded to the Law 
Division.

Counsel: Peter G. Verniero, argued the cause for appellants (Sills Cummis & Gross, attorneys; Peter G. Verniero, 
Richard H. Epstein, and Joshua N. Howley, of counsel and on the briefs).

Glenn A. Bergenfield, argued the cause for respondent (Glenn A. Bergenfield, on the briefs).
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William E. Denver argued the cause for amicus curiae New Jersey State Bar Association (New Jersey State Bar 
Association, attorneys; Kimberly A. Yonta, President, of counsel, and Andrea J. Sullivan and Kersten Kortbawi, on 
the brief).

Michael S. Stein, argued the cause for amicus curiae Bergen County Bar Association (Pashman Stein Walder 
Hayden, attorneys; Michael S. Stein and Janie Byalik, on the brief).

Michael J. Epstein, argued the cause for amicus curiae New Jersey Association for Justice (The Epstein Law Firm, 
attorneys; Michael J. Epstein, of counsel and on the brief, and Michael A. Rabasca, on the brief).

Judges: JUSTICE ALBIN delivered the opinion of the Court. CHIEF JUSTICE RABNER and JUSTICES 
LaVECCHIA, PATTERSON, FERNANDEZ-VINA, SOLOMON, and PIERRE-LOUIS join in JUSTICE ALBIN's 
opinion.

Opinion by: ALBIN

Opinion

 [**260]   [*471]  JUSTICE ALBIN delivered the opinion of the Court.

An attorney serves in a fiduciary role with a client at the very inception of the attorney-client relationship. In that 
fiduciary role, an attorney has a professional obligation to explain the content of a retainer agreement "to the extent 
reasonably necessary to permit the client to make informed decisions regarding the representation." RPC 1.4(c). 
Thus, a retainer agreement is not an ordinary contract governed by the rules of the marketplace but is a contract 
that must meet the high standards of the Rules of Professional Conduct (or RPCs). An attorney's professional and 
fiduciary obligations require scrupulous fairness and transparency in dealing with clients -- requirements different 
from the typical norms that regulate arm's-length commercial transactions between vendors and customers.

Through the lens of those basic principles, we view the issue before us: whether a lawyer has a duty to explain the 
benefits and disadvantages of a provision in a retainer agreement that binds the client to arbitrate a future fee 
dispute or legal malpractice action in a non-judicial forum.

In this case, plaintiff Brian Delaney, a sophisticated businessman, sought the representation of Sills Cummis & 
Gross P.C. (Sills), a prominent law firm, in an ongoing commercial lawsuit with his estranged business partners.

At the Sills office, an attorney handed Delaney a four-page retainer agreement, including a one-page attachment 
(fourth  [*472]  page). The retainer agreement stated that any dispute about the firm's legal services or fees would 
be determined by arbitration and that, by agreeing to arbitration, Delaney waived his right to trial by jury. The 
agreement also advised Delaney that the arbitral result would be final and non-appealable. The one-page 
attachment indicated that the arbitration proceeding would remain confidential and would be conducted through a 
private arbitration and mediation organization called JAMS pursuant to its rules and procedures. The attachment, 
moreover, contained a hyperlink to thirty-three pages of JAMS rules governing the arbitral forum.1 On the day 
Delaney reviewed and signed the retainer agreement, the Sills attorney did not provide a hard copy of the JAMS 
rules, although he offered to answer any questions Delaney might have about the agreement.

Delaney later terminated his relationship with Sills. When Delaney refused to pay the outstanding fees allegedly 
owed to Sills, the firm invoked the arbitration provision. Delaney later sued Sills for professional malpractice and 
moved before the Chancery Division to stay the fee dispute that was already in arbitration, pending the outcome of 
the malpractice action. The Chancery Division ruled that the fee dispute and the malpractice claim were subject to 
the retainer agreement's arbitration provision.

1 The thirty-three pages of JAMS rules include the cover page and table of contents.
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The Appellate Division reversed. It found that Sills's failure to provide Delaney with the thirty-three pages of JAMS 
rules referenced in the retainer agreement before Delaney signed the agreement or to explain to him the JAMS 
rules, "some of which were material to the arbitration clause and the client's decision to retain Sills," rendered the 
arbitration provision unenforceable under the Rules of Professional Conduct.

We now hold that, for an arbitration provision in a retainer agreement to be enforceable, an attorney must generally 
explain to a client the benefits and disadvantages of arbitrating a prospective dispute  [*473]   [**261]  between the 
attorney and client. Such an explanation is necessary because, to make an informed decision, the client must have 
a basic understanding of the fundamental differences between an arbitral forum and a judicial forum in resolving a 
future fee dispute or malpractice action. See RPC 1.4(c).

An arbitration provision in a retainer agreement is an acknowledgement that the lawyer and client may be future 
adversaries. That the retainer agreement envisions a potential future adverse relationship between the attorney and 
client -- and seeks to control the dispute-resolution forum and its procedures -- raises the specter of conflicting 
interests. An arbitral forum and judicial forum, and their accompanying procedures, are significantly different.

We do not make any value judgment about whether an arbitral or a judicial forum would be more beneficial to a 
client if the client and attorney part as adversaries. We conclude, however, that an attorney's fiduciary obligation 
mandates the disclosure of the essential pros and cons of the arbitration provision so that the client can make an 
informed decision whether arbitration is to the client's advantage. See RPC 1.4(c). That obligation is in keeping with 
an attorney's basic responsibility to explain provisions of a retainer agreement that may not be clear on their face. 
Accordingly, the disclosures required of an attorney in explaining an arbitration provision in a retainer agreement 
stand on an equal footing with the disclosures required in explaining other material provisions in the agreement. 
Such comparable treatment does not offend the Federal Arbitration Act (FAA), 9 U.S.C. §§ 1 to 16, or the New 
Jersey Arbitration Act (NJAA), N.J.S.A. 2A:23B-1 to -36.

The arbitration provision in this case satisfies the requirements for a typical consumer or commercial agreement. 
The heightened professional and fiduciary responsibilities of an attorney, however, demand more -- an explanation 
of the differences between an arbitral and judicial forum. That explanation may include, for example, that in 
arbitration the client will not have a trial before a jury in a courtroom open to the public; the outcome of the 
arbitration will not be appealable and will remain confidential; the  [*474]  client may be responsible, in part, for the 
costs of the arbitration proceedings, including payments to the arbitrator; and the discovery available in arbitration 
may be more limited than in a judicial forum.2

That information can be conveyed in an oral dialogue or in writing, or by both, depending on how the attorney 
chooses best to communicate it. We refer the issues raised in this opinion to the Advisory Committee on 
Professional Ethics for its review. The Committee may make recommendations to this Court and propose further 
guidance on the scope of an attorney's disclosure requirements.

Because the professional obligation we now impose may not have been reasonably anticipated and would unsettle 
expectations among lawyers, we apply this new mandate prospectively, with one exception. Applying the holding of 
our opinion here is "consistent with the usual rule that the prevailing party who brings a claim that advances the 
common law should receive the benefit of his efforts." See Estate of Narleski v. Gomes, 244 N.J. 199, 204, 237 
A.3d 933 (2020). To be clear, however, we do not find that Sills or its attorneys violated the Rules of Professional 
Conduct,  [**262]  and we accept their representations that they acted in good faith.

Therefore, Delaney must be allowed to proceed with his malpractice action in the Law Division. We affirm and 
modify the judgment of the Appellate Division and remand to the Law Division for proceedings consistent with this 
opinion.

I.

2 The nature of the disclosure requirements will depend on the particular rules of the arbitral forum chosen by the attorney.
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A.

This appeal comes before us on facts essentially undisputed in the parties' pleadings.

In November 2014, Delaney filed a lawsuit in Morris County against his business partners in two limited liability 
companies  [*475]  involved in real estate development. In January 2015, one of those business partners filed a 
lawsuit against Delaney in Sussex County. The law firm of Trenk DiPasquale represented Delaney in both actions.

On September 16, 2015, Delaney retained Sills to represent him in the Morris County lawsuit, replacing Trenk 
DiPasquale. That day, Delaney met with a Sills attorney who presented him with a four-page retainer agreement. It 
was understood that Trent Dickey, who was not in the office that day, was slated to be the attorney primarily 
responsible for representing Delaney. The Sills attorney signed Dickey's name to the agreement and affixed his 
own initials below the signature. During the meeting, the Sills attorney told Delaney that he should take his time 
reviewing the retainer agreement and ask any questions he had about its contents.

The third page of the retainer agreement contained the following arbitration provision:

[I]n the event that we and you are unable to come to amicable resolution with respect to any dispute (including, 
without limitation, any dispute with respect to the Firm's legal services and/or payment by you of amounts to 
the Firm), we and you agree that such dispute will be submitted to and finally determined by Arbitration in 
accordance with the provisions set forth on attachment 1 to this retainer letter. In such case, you would need to 
engage separate counsel to represent your interests and you would incur additional expense in connection with 
such arbitration. The decision of the Arbitrator will be final and binding and neither the Firm nor you will have 
the right to appeal such decision, whether in a court or in another arbitration proceeding. You understand that, 
by agreeing to arbitrate disputes as provided in this retainer letter, you are waiving any and all statutory and 
other rights that you may have to a trial by jury in connection with any such dispute, claim or controversy. 
Notwithstanding the provisions of this paragraph and Attachment 1, the Company will retain the Company's 
absolute right to proceed under the Fee Arbitration Rules set forth in New Jersey Court Rule 1:20A, which will 
take precedence.

A one-page attachment entitled "Attachment 1 to Engagement Letter - Arbitration Provisions" -- the fourth page of 
the agreement -- gave a general description of some of the arbitration rules and provided a hyperlink to thirty-three 
pages of JAMS rules governing any dispute between the law firm and the client. The attachment stated:

 [*476]  Any disputes arising out of or relating to this engagement agreement or the Firm's engagement by you 
will be conducted pursuant to the JAMS/Endispute Arbitration Rules and Procedures (the "JAMS Rules") then 
in effect (see http://www.jamsadr.com), except that, notwithstanding  [**263]  those rules, the following 
provisions will apply to the arbitration:

Panel. The arbitration will be conducted by one impartial arbitrator (who may be a former judge, practicing 
attorney or person who is not an attorney), selected by mutual agreement or, if we and the Company cannot 
agree, the arbitrator will be selected in accordance with the JAMS Rules.

Process. The arbitrator will not award punitive damages to either party, and we and the Company will each be 
deemed to have waived any right to such damages. The arbitrator will, in rendering his or her decision, apply 
the substantive law of the State of New Jersey (excluding its choice of law rules that would require the 
application of the laws of another jurisdiction). The place of arbitration will be Newark, New Jersey. The award 
of the arbitrator will include a written explanation of his or her decision and specify the basis for any damages. 
The written decision of the arbitrator will be final, binding and non-appealable and may be enforced in any court 
of competent jurisdiction. The Firm and You will pay an equal share of all costs and expenses related to 
compensation of the arbitrator, the site and any administrative fees, except that the award rendered by the 
arbitrator may include the costs and expenses of arbitration, reasonable attorneys' fees and reasonable costs 
for expert and other witnesses.
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Confidentiality. The arbitration proceeding will be confidential. The existence of any matter submitted to 
arbitration, and the award, will be kept in confidence by you, the Firm and the arbitrator, except as required in 
connection with the enforcement of such award or as otherwise required by applicable law.

The Sills attorney did not provide Delaney with a hard copy of the thirty-three pages of JAMS rules, offer an 
explanation of the arbitration provisions in the agreement or the hyperlink, or advise Delaney of the advantages and 
disadvantages of an arbitral forum in the event of a future fee dispute with or legal malpractice action against the 
Sills firm. Delaney reviewed and signed the retainer agreement in the presence of the Sills attorney without asking 
any questions.

In an October 7, 2015 supplemental retainer letter forwarded to Delaney, Dickey confirmed that Sills would 
substitute as counsel for Trenk DiPasquale in the Sussex County lawsuit. The supplemental letter -- signed by 
Delaney and returned to Sills the next day -- advised that an additional retainer was required and that the firm's 
"fees will likely exceed $300,000 up to trial, and could be substantially higher." That letter made no reference to 
arbitration.

 [*477]  At some point, Dickey and Delaney agreed that Sills would withdraw from the Sussex County lawsuit, 
allowing another attorney, who agreed to cap Delaney's fees, to substitute as counsel. In April 2016, Delaney 
allegedly agreed to accept a financial settlement in the Morris County litigation subject to the parties' agreement to 
negotiate additional terms. After a final agreement was purportedly reached, Delaney terminated his relationship 
with Sills on July 21, 2016. At the time, Delaney refused to pay the almost $440,000 in legal fees that Sills asserted 
it was owed.3

By letter dated July 25, 2016, Sills forwarded a pre-action notice to Delaney advising him of his right to elect fee 
arbitration with the Essex County Fee Arbitration Committee under the New Jersey  [**264]  Court Rules.4 Delaney 
did not avail himself of that right.

On August 29, 2016, Sills invoked the JAMS arbitration provision in the retainer agreement. The parties postponed 
the arbitration as they attempted to resolve the fee dispute through mediation. After mediation failed, on April 6, 
2017, Sills restarted the arbitration process, and the parties selected an arbitrator. In the ensuing months, the 
parties skirmished over discovery and procedural matters.

On August 31, 2017, Delaney filed a legal malpractice action against Dickey and the Sills firm in the Superior Court, 
Law Division, Essex County.5 The complaint alleged that Dickey and  [*478]  Sills negligently represented him. The 
complaint also alleged that the mandatory arbitration provision in the retainer agreement violated the Rules of 
Professional Conduct and wrongly deprived him of his constitutional right to have a jury decide his legal malpractice 
action. Afterwards, the arbitrator stated that arbitration, scheduled for October 10-12, 2017, would not be postponed 
on account of the filing of the malpractice case.

On September 19, 2017, Delaney filed an Order to Show Cause and verified complaint in the Superior Court, 
Chancery Division, Essex County, seeking a declaratory judgment that the retainer agreement's arbitration 
provision was unenforceable. Alternatively, Delaney requested that the Chancery Division stay the arbitration 
pending the outcome of the legal malpractice action, explaining that to do otherwise would result in the "likelihood of 
inconsistent rulings and piecemeal litigation." In the verified complaint, Delaney asserted that Sills did not make him 
"aware of the inequities and costs associated with proceeding with arbitration." More specifically, he asserted that 

3 According to Delaney, the Sills firm billed him nearly $1,000,000 in legal fees.

4 Rule 1:20A-6 provides that "[n]o lawsuit to recover a fee may be filed until the expiration of the 30 day period herein giving Pre-
action Notice to a client," advising the client of the right to seek fee arbitration under the New Jersey Court Rules. In the scenario 
before us, under our Court Rules, Delaney, not Sills, could request arbitration of a fee dispute before a court-appointed fee 
arbitration committee. See R. 1:20A-3.

5 The malpractice lawsuit also named as defendants Delaney's prior attorneys, the Brach Eichler firm and one of its lawyers.
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Sills did not explain to him that he might be responsible for arbitration fees that could greatly exceed the filing fees 
in a comparable court action and for the firm's attorneys' fees and costs, depending on how the arbitrator ruled. 
Finally, he alleged that he would not have signed the retainer agreement if he had been told that he was giving up 
his right to a jury trial in the event he had to bring a legal malpractice claim against Sills.

The Chancery Division granted Delaney's Order to Show Cause and heard oral argument.

B.

On November 9, 2017, the Chancery Division denied Delaney's application to stay the arbitration proceeding and 
held that the retainer agreement's arbitration provision was valid and enforceable. The court specifically found that 
the provision's language -- "any dispute with respect to the Firm's legal services and/or payment by you of amounts 
to the Firm" will be submitted to  [*479]  arbitration -- was sufficiently broad to encompass a claim of legal 
malpractice. Additionally, the court determined that Delaney waived his right to trial by jury by agreeing to the 
unambiguously stated arbitration provision, citing Atalese v. U.S. Legal Services Group, L.P., 219 N.J. 430, 99 A.3d 
306 (2014), and further  [**265]  observed that a law firm has no obligation to explain to a client the terms of a 
clearly written retainer agreement that "can be understood by a layperson." Finally, the court noted that Delaney 
had sufficient time to consider the import of the retainer agreement.6

The Chancery Division and Law Division entered separate orders directing that Delaney's malpractice action 
proceed in arbitration and dismissing his malpractice complaint filed in the Law Division.

C.

In an unpublished opinion, the Appellate Division declared that the arbitration provision in the Sills retainer 
agreement was unenforceable because Sills did not fulfill its fiduciary responsibility under the Rules of Professional 
Conduct to explain to its client the effect of arbitrating a future malpractice action. The Appellate Division primarily 
focused its analysis on RPC 1.4(c), which requires that a lawyer "explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions regarding the representation." In doing so, it noted that 
"[t]he potential effect of an agreement to arbitrate must be clear to the client to be binding upon him." (alteration in 
original) (quoting Kamaratos v. Palias, 360 N.J. Super. 76, 87, 821 A.2d 531 (App. Div. 2003)).

The Appellate Division held that, when presenting the retainer agreement to Delaney for his signature, Sills should 
have provided  [*480]  the thirty-three pages of JAMS arbitration rules incorporated into the agreement, "some of 
which were material to the arbitration clause and the client's decision to retain Sills." The court emphasized that 
Sills did not explain the arbitration provision or the JAMS rules to Delaney and that, without having a copy of the 
rules when he signed the agreement, Delaney could not have agreed to the limitation on his right to discovery or to 
forgo other benefits available in an action filed in a court.

The Appellate Division observed that although the arbitration provision informed Delaney that "he would be required 
to pay an equal share of all costs and expenses related to compensation of the arbitrator," without an explanation 
from Sills, "the client had no way of gauging whether the arbitrator's fee would be closer to $10,000, $50,000 or 
$100,000." The court also pointed out that the text of the retainer agreement allowed for the arbitrator to impose 
"reasonable attorneys' fees and reasonable costs" on the client in the malpractice action -- fee-shifting not 
permissible under New Jersey law.

In conclusion, the Appellate Division stressed that it was not holding that retainer agreements mandating arbitration 
of legal malpractice claims were per se invalid or that the "reasonable explanation" required by RPC 1.4(c) could 
not be provided in writing. Rather, it determined only that when an attorney does not provide to the client, at the 

6 The Chancery Division incorrectly concluded that Delaney had twenty-two days to ponder the retainer agreement handed to 
him by the Sills attorney on September 16, 2015. In fact, Delaney signed the agreement on that date. The Chancery Division 
believed that Delaney did not sign and return the initial agreement until October 8, 2015, but it was Dickey's supplemental 
retainer letter that Delaney signed and returned on that date.
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time of the signing of a retainer agreement with an arbitration provision, a document incorporated into the 
agreement containing material terms concerning arbitration and gives no explanation of the import of those material 
terms, the arbitration provision cannot stand.

 [**266]  D.

We granted defendants' petition for certification. 240 N.J. 194, 221 A.3d 587 (2019). We also granted the motions of 
the New Jersey State Bar Association, the Bergen County Bar Association, and the New Jersey Association for 
Justice to participate as amici curiae.

 [*481]  II.

A.

Sills argues that the clear and unambiguous four-page written retainer agreement handed to Delaney by one of its 
attorneys, who offered to answer any questions Delaney might have concerning the agreement's contents, satisfied 
the firm's obligations under the Rules of Professional Conduct. Sills rejects the notion that it had a duty under 
existing law to provide the client with any additional explanation about arbitration, such as opining on the benefits or 
disadvantages of arbitrating a future fee dispute or legal malpractice claim. Sills contends that the Appellate 
Division violated this Court's jurisprudence by failing to place the arbitration provision on an equal footing with other 
contracts or to view arbitration as a favored means for resolving disputes. Sills also maintains that the Appellate 
Division erred by retroactively imposing on it new disclosure requirements under the RPCs and by trespassing on 
the domain of the bodies responsible for promulgating new ethical obligations -- the Advisory Committee on 
Professional Ethics, the Professional Responsibility Rules Committee, and this Court. Sills asks this Court to 
reverse and remand the fee dispute and legal malpractice claim for arbitration.

B.

Delaney counters that Sills breached its fiduciary duty to him by including an arbitration provision in the retainer 
agreement and then by failing to explain the parts that did not benefit him in the event the firm committed 
malpractice. That he asked no questions about the retainer agreement is of no moment, he argues, because under 
RPC 1.4(c) the firm had a duty to disclose that the language about arbitrating "any dispute with respect to the Firm's 
services" would encompass a malpractice claim against the firm. Delaney maintains that he came to Sills to engage 
its services in his contract dispute with business partners -- not as the firm's sophisticated and wary adversary. He 
insists that Sills had  [*482]  an ethical duty to disclose to him how -- in the event Sills committed malpractice -- he 
benefitted by waiving his rights to sue and publicly air his dispute in court before a New Jersey judge and jury, to 
expansive discovery, to appeal, and not to be bound by an automatic confidentiality requirement.

Delaney also asserts that, in violation of RPC 1.8(h)(1), the arbitration provision impermissibly made him potentially 
liable for Sills's legal fees and shielded Sills from a claim for punitive damages. He argues that the conflicting 
interest between Sills and its client made the firm incapable of giving him disinterested guidance. He therefore 
urges this Court to hold that retainer agreements, like this one, requiring mandatory arbitration of legal malpractice 
claims are against public policy and our ethics rules.

C.

Amicus New Jersey State Bar Association asks this Court to reverse that part of the Appellate Division's judgment 
that imposes new professional obligations on attorney-client communications and attorney retainer agreements and 
to allow the ethical issues raised to be vetted through the formal rulemaking process. The State Bar  [**267]  
Association expresses concern that the Appellate Division's interpretation of RPC 1.4(c) will require lawyers to 
engage in "an in-depth review of legal services agreements with prospective clients" beyond the present 
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requirement that lawyers provide "a reasonable explanation" about a retainer agreement sufficient for clients to 
make an informed decision about the representation.

The Bergen County Bar Association recognizes that retainer agreements mandating arbitration for disputes, such 
as malpractice claims, raise "novel" and "important" questions about disclosures that lawyers are required to make 
to clients. It recommends that any proposed disclosure requirements be evaluated by the appropriate Supreme 
Court committees and through the rulemaking process, and that any new disclosure requirements should be 
imposed prospectively only.

 [*483]  The New Jersey Association for Justice posits that in light of the imbalance of power between a lawyer and 
client and the lawyer's fiduciary obligation to the client, "mandatory arbitration clauses in attorney-client retainer 
agreements [are] inherently unfair and unreasonable." It urges this Court to prohibit mandatory arbitration 
provisions in retainer agreements to protect against "unwitting and uninformed prospective waivers of significant 
rights" by clients at the very moment they retain counsel.

III.

A.

We must determine what disclosures an attorney must make to a potential client about a provision included in a 
retainer agreement that mandates arbitration of a future fee dispute or legal malpractice claim. Typically, a retainer 
agreement addresses the terms governing an attorney's representation of the matter for which the client has sought 
the attorney's counsel. Here, the retainer agreement provides for the terms governing a quite different matter, a 
future event -- a time when the attorney and the client might become adversaries, a time when the client might file a 
malpractice lawsuit against the lawyer for money damages. The planning for that discordant event -- for an 
adversarial relationship with a client to whom the attorney owes a fiduciary duty -- signals that the interests of the 
lawyer and client may be divergent even at the inception of the attorney-client relationship.

Although, presumably, Sills concluded that arbitration would be a more favorable dispute-resolution forum for the 
firm and its client in the event of a malpractice action, it is at least reasonably debatable whether the client would be 
best served by substituting an arbitral forum for a judicial forum to litigate an attorney's malpractice. See 
Kamaratos, 360 N.J. Super. at 89, 821 A.2d 531 (Fuentes, J.A.D., concurring) ("The insertion of a commercial 
arbitration clause in a retainer agreement . . . pit[s] the lawyer's interests against the client's. The terms and 
features of an arbitration  [*484]  clause are designed, not for the client's benefit, but to protect and advance the 
lawyer's interest in a forum of his or her choosing.").

In an arm's-length transaction, ordinarily, a vendor and purchaser are free to agree to mutually acceptable 
contractual terms in pursuit of their individual best interests. But the formation of the attorney-client relationship is 
not an ordinary commercial transaction, and "a retainer agreement is not an ordinary contract." Balducci v. Cige, 
240 N.J. 574, 580, 223 A.3d 1229 (2020).

"[A]n attorney's freedom to contract" is subject to this Court's exercise of  [**268]  its constitutional authority to 
regulate the practice of law. Cohen v. Radio-Elecs. Officers Union, 146 N.J. 140, 155, 679 A.2d 1188 (1996); N.J. 
Const. Art. VI, § 2, ¶ 3. In exercising our constitutional authority, we have promulgated Rules of Professional 
Conduct and issued decisions setting forth the "ethical duties that attorneys owe their clients and potential clients." 
Balducci, 240 N.J. at 591-92, 223 A.3d 1229. The RPCs and case law make clear "that a retainer agreement [must] 
satisfy not only ordinary principles governing contracts, but also the professional ethical standards governing the 
attorney-client relationship." Id. 240 N.J. at 592, 223 A.3d 1229. Unlike the vendor in a typical commercial 
transaction, a lawyer serves in a fiduciary role to a client or prospective client. Id. 240 N.J. at 580, 592, 223 A.3d 
1229. "[P]reserving the fiduciary responsibility that lawyers owe their clients" is a principle to which this Court is 
firmly committed. State in Interest of S.G., 175 N.J. 132, 139, 814 A.2d 612 (2003) (quoting Cohen, 146 N.J. at 155, 
679 A.2d 1188).
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It is the scope of the duties that Sills owed to Delaney in that fiduciary relationship -- as well as the tensions arising 
from the inclusion of the arbitration provision in the retainer agreement -- that is the preeminent issue in this case. 
Therefore, we must first delineate the lawyer's role as fiduciary to a client or potential client.

 [*485]  B.

"All fiduciaries are held to a duty of fairness, good faith and fidelity, but an attorney is held to an even higher degree 
of responsibility in these matters than is required of all others." In re Honig, 10 N.J. 74, 78, 89 A.2d 411 (1952). 
Above all else, a lawyer's fiduciary role requires that the lawyer act fairly in all dealings with the client. Balducci, 240 
N.J. at 592, 223 A.3d 1229; see also Black's Law Dictionary 770 (11th ed. 2019) (stating that a fiduciary owes the 
beneficiary of his or her concern the duty "of good faith, loyalty, due care, and disclosure"). In that fiduciary role, a 
lawyer must provide the client with not only "complete and undivided loyalty," but also with advice that will "protect 
the client's interests." S.G., 175 N.J. at 139, 814 A.2d 612 (quoting In re Dolan, 76 N.J. 1, 9, 384 A.2d 1076 (1978)). 
The foundation of the attorney-client relationship, like any fiduciary relationship, is trust and confidence. Ibid. The 
client places trust and confidence in the attorney, expecting that the attorney will use his or her superior expertise, 
knowledge, training, and judgment for the client's benefit. See ibid.; F.G. v. MacDonell, 150 N.J. 550, 563, 696 A.2d 
697 (1997). A lawyer is never "privileged to exercise an advantage which will in any respect prove detrimental to his 
client's interests." Honig, 10 N.J. at 78, 89 A.2d 411.

"We also must be mindful that lawyers typically prepare retainer agreements [and] that clients rely on the integrity of 
their lawyers who fashion the agreements . . . ." Balducci, 240 N.J. at 594, 223 A.3d 1229. In reviewing the fairness 
of a retainer agreement, "a court may consider the circumstances related to the making of the agreement, including 
whether the parties 'actually negotiated the agreement,' 'the client's level of sophistication or experience in retaining 
and compensating lawyers,' and other relevant factors." Id. 240 N.J. at 593, 223 A.3d 1229 (quoting Cohen, 146 
N.J. at 160, 679 A.2d 1188); see also Restatement (Third) of the Law Governing Lawyers § 18 cmt. h (Am. Law 
Inst. 2000). The attorney, however, bears the burden of "establishing the fairness and reasonableness of the 
transaction" given the "special considerations  [*486]  inherent in the attorney-client relationship." Cohen, 146 N.J. 
at 156, 679 A.2d 1188.

 [**269]  One of the paramount duties of a lawyer is to make necessary disclosures to the client so that the client 
can make informed decisions. See Dolan, 76 N.J. at 9, 384 A.2d 1076. That duty is expressed in RPC 1.4(c), which 
states that "[a] lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 
informed decisions regarding the representation."

Sills claims that its attorney fulfilled his professional obligation when he handed the client the retainer agreement, 
which contained an arbitration provision and a hyperlink to the JAMS rules, and asked the client if he had any 
questions. Delaney, on the other hand, contends that, at a minimum, the Sills attorney had an affirmative duty to 
advise him of the advantages and disadvantages of arbitrating a malpractice claim before he signed the retainer 
agreement. Although interpreting RPC 1.4(c) to address this issue is a novel undertaking for our Court, courts and 
professional ethics committees in other jurisdictions already have trod this terrain. Also, importantly, the American 
Bar Association (ABA) has spoken on this issue in a formal opinion construing the model rule on which RPC 1.4(c) 
is patterned.

C.

In 2002, the ABA issued Formal Opinion 02-425, Retainer Agreement Requiring the Arbitration of Fee Disputes and 
Malpractice Claims (ABA Opinion), which held that a provision in a retainer agreement requiring "the binding 
arbitration of disputes concerning fees and malpractice claims" did not violate ABA Model Rule of Professional 
Conduct 1.4(b), "provided that the client has been fully apprised of the advantages and disadvantages of arbitration 
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and has given her informed consent to the inclusion of the arbitration provision in the retainer agreement."7 ABA 
 [*487]  Opinion at 1 (emphasis added). According to the ABA Opinion, under Model Rule 1.4(b), a lawyer's 
fiduciary "duty to explain matters to a client" encompasses "the duty to advise clients of the possible adverse 
consequences as well as the benefits that may arise from the execution of an agreement" that includes an 
arbitration provision. Id. at 4-5. Thus, the lawyer must "'explain' the implications of the proposed binding arbitration 
provision 'to the extent reasonably necessary to permit the client to make (an) informed decision' about whether to 
agree to the [provision's] inclusion" in the retainer agreement. Id. at 5 (quoting Model Rule 1.4(b)). The scope of the 
disclosure will depend on "the sophistication of the client." Ibid. The lawyer, however, "should make clear that 
arbitration typically results in the client's waiver of significant rights, such as the waiver of the right to a jury trial, the 
possible waiver of broad discovery, and the loss of the right to appeal." Ibid. A lawyer "also might explain that the 
case will be decided by an individual arbitrator or panel of arbitrators and inform the client of any obligation that the 
lawyer or client may have to pay the fees and costs of arbitration." Id. at 6.

Additionally, the ABA Opinion recognized that a mandatory arbitration provision in a "retainer agreement [that] 
insulates the lawyer from liability . . . to which she otherwise would be exposed under common or statutory law" 
would contravene ABA Model Rule of Professional Conduct 1.8(h).8 Id. at 3-4. To illustrate that  [**270]  point, the 
ABA Opinion explains that "if the law of the jurisdiction precludes an award of punitive damages in arbitration but 
permits  [*488]  punitive damages in malpractice lawsuits, the provision would violate Rule 1.8(h) unless the client is 
independently represented in making the agreement." Id. at 4.

Professional ethics committees, which primarily operate under the auspices of state bar associations, have issued 
advisory opinions reaching conclusions similar to those in the ABA Opinion.9 Those ethics opinions instruct 
attorneys in their jurisdictions that they must disclose the benefits and disadvantages of arbitration when an 
arbitration provision is included in a retainer agreement. See Ariz. Ethics Op. 94-05, at 5 (1994) (advising that an 
arbitration clause in a retainer agreement is permissible if, among other things, the attorney "fully discloses, in 
writing and in terms that can be understood by the client, the advantages and disadvantages of arbitration"); Tex. 
Ethics Op. 586, 72 Tex. B.J. 128, 129 (2009) (advising that the lawyer must provide "sufficient information about the 
differences between litigation and arbitration" and "the significant advantages and disadvantages of binding 
arbitration to the extent the lawyer reasonably believes is necessary for an informed decision by the client");10 
Conn. Ethics Op. 99-20 (1999) (expressing concern over an arbitration provision in a retainer agreement in which 
the lawyer noted the benefits but not the potential drawbacks of arbitration); Pa. Ethics Op. 97-140, at 3 (1997) 
(advising that a retainer agreement's arbitration provision must be "fully disclosed in writing to the client, setting 
forth the principal advantages and disadvantages of arbitration"); N.Y. Cty. Lawyers Ass'n Ethics Op. 723 (1997) 
(advising that an attorney must make a full disclosure of the "material differences between arbitration and litigation 
in a court of law" if an arbitration  [*489]  provision is included in a retainer agreement); Okla. Ethics Op. 312 (2000) 
(same); Vt. Ethics Op. 2003-7, at 1 (advising that, in the absence of the client seeking the advice of independent 

7 The language of ABA Model Rule of Professional Conduct 1.4(b) is identical to New Jersey's RPC 1.4(c).

8 The Model Rule is substantially similar to New Jersey's RPC 1.8(h), which provides that

"[a] lawyer shall not

(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client fails to act in 
accordance with the lawyer's advice and the lawyer nevertheless continues to represent the client at the client's request. 
Notwithstanding the existence of those two conditions, the lawyer shall not make such an agreement unless permitted by law 
and the client is independently represented in making the agreement . . . ."

9 Unlike New Jersey's Advisory Committee on Professional Ethics, which is appointed by this Court, see R. 1:19-1, the ethics 
committees in many jurisdictions that issue professional advisory opinions are creatures of their state bar associations. The 
opinions referenced here are products of those committees unless noted otherwise.

10 This opinion was issued by the Texas Committee on Professional Ethics, whose members are appointed by the Supreme 
Court of Texas.
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counsel regarding a retainer agreement's arbitration provision, the attorney "must (1) fully apprise the client as to 
the advantages and disadvantages of binding arbitration, and (2) obtain the client's informed consent in writing to 
the inclusion of the binding arbitration clause in the representation agreement").

Some jurisdictions require lawyers to advise their potential clients to seek the advice of independent counsel before 
signing a retainer agreement containing an arbitration provision. See, e.g., Pa. Ethics Op. 97-140, at 3 (1997) 
("[T]he client [must] be advised and given an opportunity to seek the advice of independent counsel."); Va. Legal 
Ethics Op. 638, at 1 (1984) (stating that an arbitration provision in a retainer agreement is permissible "provided 
 [**271]  that the client consents after full disclosure of the effect of such a provision and after the client is advised 
to seek independent counsel in regard to the advisability of such a provision"). Going even further, Michigan Ethics 
Opinion RI-257 (1996) bars a provision in a retainer agreement to arbitrate future disputes unless "the client obtains 
independent counsel concerning the advisability" of agreeing to the arbitration provision. At the far end of the 
spectrum, the Ohio Supreme Court's Board of Commissioners on Grievances and Discipline has advised that a 
client's retainer agreement "should not contain language requiring a client to prospectively agree to arbitrate legal 
malpractice disputes."11 Ohio Advisory Op. 96-9, at 5 (1996) (emphasis added).

State courts have reached similar conclusions -- that lawyers have a heightened duty of disclosure when they 
include a provision in a retainer agreement requiring clients to arbitrate future disputes, including malpractice claims 
against the law firm. In  [*490]  Snow v. Bernstein, Shur, Sawyer & Nelson, P.A., the Supreme Judicial Court of 
Maine held that an attorney's fiduciary relationship with a client mandates informed consent when the attorney 
seeks "to enforce a contractual provision that prospectively requires a client to submit malpractice claims against 
the law firm to arbitration." 2017 ME 239, 176 A.3d 729, 736 (Me. 2017). The Maine high court set forth a 
"heightened standard" for an attorney to secure the client's informed consent: "the attorney must effectively 
communicate to the client that malpractice claims are covered under the agreement to arbitrate"; "explain, or ensure 
that the client understands, the differences between the arbitral forum and the judicial forum, including the absence 
of a jury" as well as "costs" and "appealability"; and "take into account the particular client's capacity to understand 
that information and experience with the arbitration process, as these factors may affect both the breadth of 
information and the amount of detail the attorney is obligated to provide." Id. at 736-37.

Similarly, the Louisiana Supreme Court has determined that a lawyer's fiduciary duty of loyalty and candor to a 
client requires a full explanation "to the client [of] the possible consequences of entering into an arbitration clause, 
including the legal rights the client gives up by agreeing to binding arbitration" of future disputes. Hodges v. 
Reasonover, 103 So. 3d 1069, 1077 (La. 2012). The lawyer's duty of loyalty, the Court explained, "forbids a lawyer 
from taking any action in his own self-interest which would have an adverse effect on the client." Ibid. To ensure 
that the client's consent to a binding arbitration clause in a retainer agreement is "truly 'informed,'" ibid., at a 
minimum, "an attorney must make full and complete disclosure of the potential effects of an arbitration clause, 
including the waiver of a jury trial, the waiver of the right to appeal, the waiver of broad discovery rights, and the 
possible high upfront costs of arbitration," id. at 1078. In addition, the retainer agreement "must explicitly list the 
types of disputes covered by the arbitration clause, e.g., legal malpractice, and make clear that the client retains the 
right to lodge a disciplinary complaint." Ibid. Last, the attorney must advise the  [*491]  client that he "has the 
opportunity to speak with independent counsel before signing the contract." Id. at 1077; see also Castillo v. Arrieta, 
2016- NMCA 040, 368 P.3d 1249, 1257  [**272]  (N.M. Ct. App. 2016) (holding that if a retainer agreement includes 
a provision requiring the arbitration of a future legal malpractice claim, to secure informed consent, the attorney 
must provide "any explanation reasonably necessary to inform the client . . . of the material advantages and 
disadvantages of [arbitration]" and discuss with the client "options and alternatives").

D.

11 Now referred to as the Ohio Board of Professional Conduct, each member of this "quasi-judicial body" is appointed by the 
Ohio Supreme Court. See https://www.bpc.ohio.gov/copy-of-about-the-board.

244 N.J. 466, *489; 242 A.3d 257, **270



Page 14 of 19

Advisory ethics opinions and judicial opinions in many jurisdictions make clear that, when a retainer agreement 
includes an arbitration provision, attorneys acting in their fiduciary relationship with a client, at the very least, must 
explain the advantages and disadvantages of arbitrating a future fee dispute or malpractice action. That is so 
because of the substantial differences between adjudicating a dispute in a judicial and arbitral forum. We cannot 
presume that a person untrained and inexperienced in legal practices and procedures would have a familiarity with 
those differences. The examples below highlight some of the differences between the arbitral JAMS forum in this 
case and a judicial forum.

In the arbitral forum, a single arbitrator presides over the disputed issues. In a judicial forum, Delaney could bring 
his malpractice lawsuit in Superior Court in the county where he resides or where Sills maintains its offices, R. 4:3-
2(a)(3), and have a jury representing a cross-section of the county's citizens sit in judgment of the case.

In the arbitral forum, the arbitrator's decision is final and binding with no right of appeal. In the judicial forum, the 
non-prevailing party has a right of appeal to challenge any errors made in the trial court proceedings. See R. 2:2.

In the arbitral forum, the arbitration proceedings are conducted privately, and those proceedings and the award of 
any damages  [*492]  must be kept confidential. In a judicial forum, the proceedings are held in an open courtroom, 
and the jury's verdict and award of any damages is a matter of public record. If there is a settlement of the 
malpractice claim, then any confidentiality provision would be a negotiated term of the settlement.

In this arbitral forum, there is no right to broad discovery. For example, the JAMS rules limit each party to "one 
deposition of an opposing Party or of one individual under the control of the opposing Party" and the "necessity of 
additional depositions" is determined by the arbitrator. In the judicial forum, our Court Rules provide for broad 
discovery with no set limitation on the number of depositions a party may take.12 See R. 4:14; R. 4:15.

In the arbitral forum, under JAMS procedures, both the party initiating arbitration and the party filing a counterclaim 
must pay a $1,500 filing fee, and the parties are jointly and severally liable for the costs of arbitration and the 
arbitrator's compensation. Notably, the attorney-client fee dispute submitted to arbitration has already incurred 
$34,000 in JAMS costs, which include payments to the arbitrator -- and a hearing has yet to be held.13 In the 
judicial forum, a plaintiff filing a civil complaint  [**273]  must pay a filing fee of $250, and a party filing a 
counterclaim must pay a filing fee of $175. See R. 1:43. Neither party pays for the services of the judge.

In the arbitral forum here, the Sills retainer agreement provides that the arbitrator "will not award punitive damages 
to either party" and that the parties "will each be deemed to have waived any right to such damages."14 In the 
judicial forum, a  [*493]  prevailing plaintiff in a legal malpractice action may be entitled to punitive damages. See 
Gautam v. De Luca, 215 N.J. Super. 388, 400, 521 A.2d 1343 (App. Div. 1987).

In the arbitral forum here, the Sills retainer agreement allows the arbitrator to render an award that may include 
imposing "the costs and expenses of arbitration, reasonable attorneys' fees and reasonable costs" against the non-

12 Although many arbitrations are conducted with only limited discovery, some arbitral settings allow for broader discovery. We 
also do not suggest that a court is not authorized to limit depositions in appropriate circumstances.

13 Because of Delaney's challenge to the arbitration, Sills has had to cover the entirety of those fees.

14 That arbitral provision barring punitive damages in a legal malpractice action evidently is contrary to substantive law. See, e.g., 
Osborne v. Keeney, 399 S.W.3d 1, 23 (Ky. 2012) (stating that punitive damages can be awarded in a legal malpractice case 
against attorneys who have "acted with oppression, fraud, or malice"); Ferguson v. Lieff, Cabraser, Heimann & Bernstein, 30 
Cal. 4th 1037, 1053 n.3, 135 Cal. Rptr. 2d 46, 69 P.3d 965 (2003) (same). See also RPC 1.8(h)(1); ABA Opinion at 3-4. Delaney 
did not seek punitive damages in his complaint for legal malpractice against defendants.
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prevailing plaintiff/client in the malpractice action. In the judicial forum, imposing reasonable attorneys' fees against 
a non-prevailing client in a non-frivolous malpractice action is not permissible under our court rules or case law.15

Significantly, not all arbitration provisions are alike, and many have features different from those in the Sills retainer 
agreement and may include more liberal discovery. To be sure, arbitration can be an effective means of resolving a 
dispute in a low cost, expeditious, and efficient manner. The parties may be afforded the opportunity to choose a 
skilled and experienced arbitrator in a specialized field to preside over and decide the dispute. And the proceedings 
may be conducted in a forum out of the public glare.

 [*494]  We make no value judgment whether a judicial or arbitral forum is superior in resolving a legal malpractice 
action, for that is a determination to be made by the lawyer and client, after the lawyer explains to the client the 
differences between the two forums so the client can make an informed decision.

IV.

The arbitration provision at issue in this case -- on its face -- would be enforceable if the Sills retainer agreement 
were a typical contract between a commercial vendor and a customer. See Atalese, 219 N.J. at 444-45, 99 A.3d 
306. In clear and unambiguous language, the arbitration provision explains that Delaney "is choosing to arbitrate 
disputes rather than have them resolved in a court of law." See id. 219 N.J. at 447, 99 A.3d 306. But Delaney was 
not purchasing  [**274]  a telephone, a refrigerator, or an automobile -- he was retaining the services of an attorney, 
licensed to practice law in New Jersey and subject to the Rules of Professional Conduct promulgated by this Court. 
As earlier discussed, a retainer agreement is not an ordinary contract -- it must conform not only to the legal 
principles governing contracts, but also to the ethical obligations imposed on attorneys by the RPCs.

RPC 1.4(c)'s mandate that a lawyer "explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation" applies to every provision of a retainer agreement, not just 
an arbitration provision. Neither the FAA, 9 U.S.C. §§ 1 to 16, nor the NJAA, N.J.S.A. 2A:23B-1 to -36, stands as an 
obstacle to the neutral enforcement of the RPCs.

The FAA and "nearly identical" NJAA both "enunciate federal and state policies favoring arbitration." Atalese, 219 
N.J. at 440, 99 A.3d 306 (citing AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339, 131 S. Ct. 1740, 179 L. Ed. 
2d 742 (2011)). The main thrust of the FAA, as well as the NJAA, is to ensure that states "place arbitration 
agreements on an equal footing with other contracts," id. 219 N.J. at 441, 99 A.3d 306 (quoting Concepcion, 563 
U.S. at  [*495]  339, 131 S. Ct. 1740), and do "'[not] subject an arbitration agreement to more burdensome 
requirements than' other contractual provisions," ibid. (quoting Leodori v. CIGNA Corp., 175 N.J. 293, 302, 814 
A.2d 1098 (2003)). Under this scheme of uncompromising neutrality, the FAA and NJAA grant courts the authority 
to invalidate an arbitration provision "upon such grounds as exist at law or in equity for the revocation of any 
contract." 9 U.S.C. § 2; accord N.J.S.A. 2A:23B-6(a); see also Concepcion, 563 U.S. at 339, 131 S. Ct. 1740; 
Martindale v. Sandvik, Inc., 173 N.J. 76, 85, 800 A.2d 872 (2002). Our inquiry is twofold: "whether the agreement to 
arbitrate all, or any portion, of a dispute is 'the product of mutual assent, as determined under customary principles 
of contract law,'" Flanzman v. Jenny Craig, Inc., 244 N.J. 119, 137, 236 A.3d 990 (2020) (quoting Kernahan v. 
Home Warranty Adm'r of Fla., Inc., 236 N.J. 301, 319, 199 A.3d 766 (2019)), and whether it satisfies "the 
professional ethical standards governing the attorney-client relationship," Balducci, 240 N.J. at 592, 223 A.3d 1229.

15 The general rule, known as the American Rule, "prohibits recovery of attorneys' fees 'by the prevailing party against the losing 
party.'" In re Estate of Folcher, 224 N.J. 496, 507, 135 A.3d 128 (2016) (quoting In re Estate of Stockdale, 196 N.J. 275, 307, 
953 A.2d 454 (2008)). A number of exceptions to that rule are set forth by court rule, see R. 4:42-9(a), state statutes, and case 
law. In the realm of legal malpractice cases, a prevailing plaintiff in a legal malpractice action may recover attorneys' fees and 
costs. Saffer v. Willoughby, 143 N.J. 256, 272, 670 A.2d 527 (1996); see also Packard-Bamberger & Co., Inc. v. Collier, 167 N.J. 
427, 771 A.2d 1194 (2001) (allowing a prevailing plaintiff to recover attorneys' fees and costs in an action against an attorney for 
intentional violation of fiduciary duties).

244 N.J. 466, *493; 242 A.3d 257, **273
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For example, in Balducci, we made clear that an attorney has a duty to provide the client with needed information 
about the fee provisions in a retainer agreement to allow the client to make an informed decision whether to engage 
the attorney's services. Id. 240 N.J. at 601-04, 223 A.3d 1229. Thus, "an attorney has an obligation to provide the 
client with meaningful information about the potential aggregate hourly fees and costs that may be incurred during 
the course of the litigation so that the client may make an intelligent assessment whether to retain the attorney and 
on what terms." Id. 240 N.J. at 603, 223 A.3d 1229; see also Cohen, 146 N.J. at 157, 679 A.2d 1188 (stating that to 
meet their fiduciary obligations to their clients, lawyers "must explain at the outset the basis and rate of the fee" and 
"advise the client of potential conflicts, the scope of representation, and the implications of the agreement").

When viewed through the lens of the RPCs, arbitration provisions are not treated differently from other provisions in 
a retainer agreement. Requiring attorneys to explain to a client the advantages and disadvantages of arbitration so 
that the client can  [*496]  make an informed decision whether to arbitrate a future fee dispute or legal malpractice 
claim against the firm does not single out a retainer agreement's  [**275]  arbitration provision for disparate 
treatment and therefore does not run afoul of the FAA or NJAA. See Snow, 176 A.3d at 739; see also Hodges, 103 
So. 3d at 1077.

V.

A.

We conclude that the professional and fiduciary obligation imposed on a lawyer by RPC 1.4(c) -- to "explain a 
matter to the extent reasonably necessary to permit the client to make informed decisions regarding the 
representation" -- requires that the lawyer discuss with the client the basic advantages and disadvantages of a 
provision in a retainer agreement that mandates the arbitration of a future fee dispute or malpractice claim against 
the attorney.

We reach that conclusion for a number of reasons. Given the lawyer's fiduciary duties of loyalty and candor to the 
client, there should never be a perception that a lawyer is exalting his own self-interest at the expense of the client. 
The client comes to a lawyer for assistance in addressing a particular issue -- such as representing the client in 
bringing or defending a claim, or in purchasing a home or a business, or handling a matrimonial dispute involving 
the custody of children and division of assets. The client is likely concentrating on his legal situation or predicament 
and looking for help from the attorney -- and not thinking that the lawyer may commit malpractice in handling the 
case. The client is not likely anticipating a day when he may have to do battle with the lawyer, who is retained to 
promote his interests and protect his rights. See Jean Fleming Powers, Ethical Implications of Attorneys Requiring 
Client to Submit Malpractice Claims to ADR, 38 S. Tex. L. Rev. 625, 647-48 (1997).

Yet, the insertion of an arbitration provision in a retainer agreement indicates that the attorney has given thought to 
the prospect that the client may be a future adversary and has  [*497]  selected the forum in which potential 
disputes, whether about the attorney's fees or services, will be resolved. Presumably, the attorney has concluded 
that an arbitral forum is in his best interests -- and maybe in the best interests of the client as well -- if there is a 
later falling out. But whether the client's interests are best served by agreeing in advance to submit a future 
malpractice claim to an arbitral forum will be a reasonably debatable issue. We will not find universal agreement 
among members of the bar that a client is better served arbitrating a malpractice claim as opposed to submitting the 
case to our judicial system, which guarantees, among other things, the right to broad discovery and the right to a 
jury trial. Not even a shadow of a conflict of interest should be cast over the attorney-client relationship at its 
inception. To dispel that shadow, lawyers should make the necessary disclosures in a disinterested manner to allow 
clients to make an informed decision, as required by the RPCs.

Consistent with ABA Formal Opinion 02-425, the weight of authority as expressed in professional advisory opinions 
and judicial case law in other jurisdictions, and this Court's interpretation of its own RPCs, we hold that attorneys 
who insert provisions in their retainer agreements to arbitrate future fee disputes or legal malpractice claims must 
explain the advantages and disadvantages of the arbitral and judicial forums. Attorneys can fulfill that requirement 
in writing or orally -- or by both means.

244 N.J. 466, *495; 242 A.3d 257, **274
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Attorneys may explain, for example, that in arbitration the client will not have a trial before a jury in a courtroom 
open to the public; the outcome of the arbitration  [**276]  will not be appealable and will remain confidential; the 
client may be responsible, in part, for the costs of the arbitration proceedings, including payments to the arbitrator; 
and the discovery available in arbitration may be more limited than in a judicial forum.

Additionally, a lawyer who drafts a retainer agreement that channels any future legal malpractice action into an 
arbitral forum must say so directly in the written agreement. The client should  [*498]  not be left to discern the 
meaning of language that is clothed in ambiguity.

In Snow, the Supreme Judicial Court of Maine found that, in context, a retainer agreement's language that "any 
other dispute that arises out of or relates to this agreement or the services provided by the law firm shall also . . . be 
subject to binding arbitration" was insufficient to place the client on notice that a future malpractice action was within 
the scope of the agreement. 176 A.3d at 737. Here, the Sills retainer agreement states that "any dispute (including, 
without limitation, any dispute with respect to the Firm's legal services and/or payment by you of amounts to the 
Firm), . . . will be submitted to and finally determined by Arbitration" and "[a]ny disputes arising out of or relating to 
this engagement agreement or the Firm's engagement by you will be conducted pursuant to the JAMS/Endispute 
Arbitration Rules and Procedures."

We acknowledge that if this were an ordinary commercial contract, the term "any dispute" is broad enough to 
encompass a dispute about whether the attorney committed legal malpractice. But again, we emphasize that the 
retainer agreement is not an ordinary contract and that the attorney has a fiduciary duty to make clear the retainer 
agreement's terms so that the meaning of those terms is readily apparent to the client. See Balducci, 240 N.J. at 
594, 223 A.3d 1229 ("[C]lients rely on the integrity of their lawyers who fashion [retainer] agreements, and . . ., as 
such, an agreement susceptible to two reasonable interpretations should be construed in favor of the client."). We 
can well imagine that an attorney might not be eager to discuss legal malpractice at the beginning of an attorney-
client relationship, but if the retainer agreement intends to cover that potential scenario, then the attorney must 
directly and clearly address the subject.

B.

In this opinion, we have set forth the rudimentary requirements expected of attorneys who include a provision in a 
retainer agreement that mandates the arbitration of a future fee dispute or  [*499]  malpractice action. We do not 
pretend that this opinion is or should be the last word on this subject. We believe that the issues raised here would 
benefit from further study and discussion. We refer the issues raised in this opinion to the Advisory Committee on 
Professional Ethics. The Committee may make recommendations to this Court and propose further guidance on the 
scope of an attorney's disclosure requirements.

VI.

A.

We now address the relevant facts of the case before us. Delaney came to the Sills law firm for representation in a 
commercial lawsuit against his business partners. A Sills attorney presented him with a four-page retainer 
agreement. The third page of the agreement contained an arbitration provision, and the fourth page generally 
described some of the rules governing arbitration and provided a hyperlink to thirty-three pages of JAMS 
procedures. A hard copy of those procedures, which detailed the limitations  [**277]  on pre-arbitration discovery 
and the inapplicability of the rules of evidence at the arbitration proceeding, was not given to Delaney. The Sills 
attorney advised Delaney to take his time reading the engagement letter and ask any questions he had about it.

The Sills attorney did not explain to Delaney that, in the event of a future malpractice action against the firm, the 
retainer agreement's provisions barring an arbitrator from awarding punitive damages to the plaintiff and allowing 
the arbitrator to award the costs and expenses of arbitration against the plaintiff were unenforceable because RPC 
1.8(h)(1) forbids a lawyer from making "an agreement prospectively limiting the lawyer's liability to a client for 

244 N.J. 466, *497; 242 A.3d 257, **275
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malpractice."16 The Sills attorney did not explain the  [*500]  advantages and disadvantages of arbitrating a 
malpractice action. He did not explain, for example, that in the judicial forum Delaney would have access to broad 
discovery, the right to a jury trial in an open courtroom, the right to speak freely on the subject matter without 
confidentiality restrictions, and the right to appeal an erroneous ruling. He did not explain that in a judicial forum 
Delaney would not have to pay a high filing fee or for the services of the judge.

We acknowledge that Delaney was a sophisticated businessman and not unfamiliar to litigation, but we cannot 
ascribe to him the knowledge of attorneys whose training and experience make them keenly aware of the fine 
distinctions between an arbitral and judicial forum. To be sure, the detailed arbitration provisions in the Sills retainer 
agreement easily meet the standard for an arbitration provision in a typical commercial contract. But, as we have 
repeatedly noted in this opinion, lawyers are held to a higher standard under the RPCs in the fulfillment of their 
fiduciary obligations to their clients.

B.

The opinion we issue today is not a break with established precedent, and the professional principles we apply to 
the unique facts of this case are not foreign to our jurisprudence. Our ruling is foreshadowed by ABA Formal 
Opinion 02-425 and opinions issued by courts and professional ethics committees in many other jurisdictions that 
have addressed the issue. Nevertheless, the retroactive application of our ruling today may not have been 
reasonably anticipated and would disturb the settled expectations of many lawyers throughout our state, who 
genuinely believed that an arbitration provision that met the standards of such cases as Flanzman, Kernahan, and 
Atalese would satisfy the requirements of our RPCs. Therefore, our holding will apply prospectively from the day of 
the issuance of this opinion, with one exception.

The general approach in our jurisprudence is that the plaintiff receives the benefit of the rule established in the 
opinion  [*501]  -- even if it is a new rule -- because "to do otherwise would not only deprive the plaintiff of any 
benefit resulting from her own efforts but would also make it less likely that, in the future, individuals will be willing to 
claim rights, not yet established, that they believe are just." See Narleski, 244 N.J. at 228-29, 237 A.3d 933 (quoting 
Kelly v. Gwinnell, 96 N.J. 538, 551, 476 A.2d 1219 (1984)). In light of that recognized practice, it would be unfair to 
deprive plaintiff, who has helped clarify the application of our RPCs in his and all future cases, of the relief he has 
sought -- a judicial forum in which to air his claims.

 [**278]  Because Delaney was not given an explanation of the advantages or disadvantages of arbitration, we hold 
that the present malpractice action is not subject to the arbitration provision of the Sills retainer agreement. Delaney 
therefore must be allowed to proceed with this malpractice action in the Law Division.

We realize that Sills did not have the benefit of the clarity of this opinion in interpreting a lawyer's professional 
obligation under RPC 1.4(c). In reaching this holding, we do not find that Sills or its attorneys violated the Rules of 
Professional Conduct, and we accept their representations that they acted good faith.

VII.

We affirm and modify the judgment of the Appellate Division and remand to the Law Division for proceedings 
consistent with this opinion.17

CHIEF JUSTICE RABNER and JUSTICES LaVECCHIA, PATTERSON, FERNANDEZ-VINA, SOLOMON, and 
PIERRE-LOUIS join in JUSTICE ALBIN's opinion.

16 Sills agreed at oral argument before this Court that the parts of the arbitration provision at odds with RPC 1.8(h) were 
severable from the agreement.

17 Delaney did not challenge the validity of submitting the fee dispute to arbitration until a year after Sills invoked the arbitration 
provision. An issue to be resolved on remand is whether the arbitration proceeding relating to the fee dispute should be stayed 
pending the outcome of the malpractice action. We offer no opinion on that subject.

244 N.J. 466, *499; 242 A.3d 257, **277
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Introduction 

To the Honorable Chief Justice and Associate Justices of the Supreme 

Court of New Jersey. 

This matter was before us on a recommendation for a three-month 

suspension filed by the District XB Ethics Committee (the DEC). The formal 

ethics complaint charged respondent with having violated RPC 1.4(b) (failing 

to keep a client reasonably informed about the status of a matter), RPC 1.4(c) 

(failing to explain a matter to the extent reasonably necessary to permit the client 

to make informed decisions about the representation), and RPC 1.5(b) (failing 

to set forth in writing the basis or rate of the legal fee). 

For the reasons set forth below, we determine that a reprimand is the 

appropriate quantum of discipline for respondent’s misconduct. 

Respondent earned admission to the New Jersey bar in 1966. At the 

relevant time, he maintained a practice of law in Sparta, New Jersey. 

On September 30, 1988, respondent received a private reprimand (now, 

an admonition) for his mishandling of a matrimonial matter. In the Matter of 

George T. Daggett, DRB 88-096 (September 30, 1988) (Daggett I).  

On June 6, 1997, respondent received an admonition for violating RPC 

1.3 (lacking diligence) and RPC 1.4(a) (failing to fully inform a prospective 

client of how, when, and where the client may communicate with the lawyer). 
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In the Matter of George T. Daggett, DRB 97-063 (June 6, 1997) (Daggett II). In 

that matter, respondent was retained to represent a client in connection with a 

workers’ compensation claim. During the representation, respondent failed to 

communicate to his client numerous developments in the case. Additionally, he 

failed to pursue discovery and investigation that would have enhanced his 

client’s position in the case. 

On February 23, 1999, respondent again received an admonition for 

failing to prepare a written retainer agreement for his client in connection with 

an appeal, in violation of RPC 1.5(b). In the Matter of George T. Daggett, DRB 

98-441 (February 23, 1999) (Daggett III).  

 

Facts   

 On July 21, 2023, prior to the commencement of the ethics hearing in this 

matter, the parties entered a stipulation of facts in which respondent admitted 

most of the facts underlying this matter. Respondent denied, however, having 

violated the Rules of Professional Conduct. 

In or around February 2010, respondent was retained to represent James 

Anthony DeLorenzo.  At the time, DeLorenzo was employed by the New Jersey 

State Police and respondent represented him in connection with an employment-

related administrative proceeding. Although respondent previously had not 
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represented DeLorenzo, he failed to provide DeLorenzo with a written 

agreement memorializing the basis or rate of the fee.  

 Following their initial meeting, respondent verbally confirmed to 

DeLorenzo that he was a participating attorney in the Legal Defense Assistance 

Plan for the Non-Commissioned Officers Association (the Fund). According to 

respondent, he informed DeLorenzo that he would accept the Fund’s rate of $125 

an hour as compensation, until such time as coverage under the Fund was 

exhausted. On May 14, 2010, the Fund confirmed that DeLorenzo would be 

provided coverage under the Fund, with a limit of $15,000.1  

 In January of 2011, DeLorenzo reached mandatory retirement and the 

administrative case against him was converted to a criminal action. In February 

2011, the New Jersey Attorney General obtained an eight-count indictment 

against DeLorenzo relating to his allegedly prohibited outside employment with 

an insurance company. 

 Thereafter, respondent continued to represent DeLorenzo throughout 

discovery, preparation for trial, and several postponements related to the 

criminal proceeding. During the representation, respondent billed the Fund 

intermittently. However, on March 15, 2011, the Fund notified respondent, in 

 
1 This limit pertained to the administrative matter only and increased once the administrative 
matter was converted to a criminal matter. 
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writing, that, as a matter of policy, the Fund did not permit intermittent billing, 

and that interim bills would not be honored but maintained in their files pending 

the outcome of the conclusion of the case. In that same letter, the Fund informed 

respondent that $21,761.95 was available towards DeLorenzo’s defense. 

DeLorenzo was not copied on the correspondence between the Fund and 

respondent.  

 On December 20, 2011, the Fund issued two checks, in the amounts of 

$13,847 and $2,478.85, to respondent toward the representation. In its letter, the 

Fund directed respondent to deposit the checks in his trust account and to bill 

against the funds for his continued representation. The Fund informed 

respondent, however, that once those funds were depleted, respondent would 

“need to obtain all further [funds] from Sergeant DeLorenzo. The terms and 

conditions thereof are between you and Sergeant DeLorenzo, however we 

understand that the same billable rate that applies to the plan will apply to the 

sergeant.”  

DeLorenzo was not copied on this letter. Respondent, however, denied 

that he had an obligation or an agreement to keep billing DeLorenzo at the same 

rate, regardless of what the letter stated. 

In May 2014, the criminal trial against DeLorenzo commenced. 

Respondent still had not provided DeLorenzo with a retainer agreement or other 
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written explanation of the basis or rate of his legal fee. On July 3, 2014, a 

mistrial was declared after the jury was unable to reach a unanimous decision 

on any of the eight counts of the indictment. 

 On August 14, 2014, respondent sent an invoice to DeLorenzo, for the first 

time, in the amount of $154,314.50 for work performed from January 31, 2013 

to June 13, 2014. According to the invoice, respondent charged an hourly rate 

of $400. In his accompanying cover letter, respondent stated, “[w]hen we met 

two weeks ago, I indicated to you that I had not been forwarding legal bills 

because I wanted you to concentrate on the case and not on legal financial 

obligations.”  

 Upon receipt of respondent’s billing statement invoice, DeLorenzo asked 

respondent for clarification, including a more comprehensive invoice reflecting 

the amounts respondent already had received from the Fund, when those funds 

had been exhausted, and when respondent began work at the $400 per hour rate. 

 On February 6, 2015, respondent sent DeLorenzo a revised invoice. The 

revised invoice purportedly encompassed work performed from August 3, 2010 

through June 30, 2014, credited payments made by the Fund, and reflected a 

balance owed of $171,132.85. In his accompanying letter to DeLorenzo, 

respondent stated: 

In order to receive the benefit of the union funds, I 
agreed to their hourly rate. Their hourly rate is not 
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mine. Again, in order to get those funds to you, I agreed 
to that rate with them.  
 
While we are on the subject of money, as you can 
appreciate, I can’t begin a new trial without a 
significant payment towards the outstanding legal fees. 
Also, we will need to enter into a new retainer 
agreement, again setting forth my hourly rate since 
we’ve already used up the union money.  
 
[Ex.J-3.]2  
 

 Prior to his receipt of the August 2014 and February 2015 billing 

statements, DeLorenzo had neither been provided nor signed any retainer 

agreement or other written explanation of the basis or rate of respondent’s fee. 

 In March 2015, the retrial of DeLorenzo’s criminal case commenced. Four 

days prior to the start of that trial, respondent’s legal assistant sent DeLorenzo 

an e-mail requesting that he sign a retainer agreement attached to the e-mail. 

The retainer agreement included respondent’s hourly rate of $400, as well as the 

rates for respondent’s associates. Respondent admitted that this was the first 

time he had sent DeLorenzo a retainer letter or agreement. DeLorenzo did not 

sign the agreement. 

 
2 “Ex.” refers to the exhibits admitted into evidence during the ethics hearing.  
“T” refers to the transcript of the August 11, 2023 ethics hearing. 
“RS” refers to respondent’s August 18, 2023 written summation. 
“RL” refers to respondent’s October 5, 2023 letter to the DEC. 
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 During the second trial, the State dismissed one charge against 

DeLorenzo, the jury acquitted DeLorenzo on two charges, and, on the five 

remaining counts, the jury could not reach a unanimous verdict. Thus, the court 

again declared a mistrial. After this second mistrial, the State dismissed the five 

remaining accounts against the DeLorenzo. 

 Leading up to and during the second criminal trial, DeLorenzo paid 

respondent approximately $170,000 towards his legal fee, in incremental 

payments, by drawing upon a $250,000 line of credit. DeLorenzo, however, 

refused to pay respondent any invoice amounts billing more than an hourly rate 

of $125. 

On March 7, 2016, respondent filed a civil complaint against DeLorenzo, 

in the Superior Court of New Jersey, Sussex County, Law Division, for 

outstanding legal fees totaling $168,681.54 – purportedly the amount owed to 

respondent for work billed at an hourly rate of $400.3 Following a trial, a jury 

awarded respondent only $15,845, based upon a quantum meruit analysis. 

Based on the foregoing, the DEC charged respondent with having violated 

RPC 1.4(b) by failing to regularly communicate with DeLorenzo, between 2010 

and 2014, regarding the status of the allowance from the Fund and about the 

 
3 The record does not indicate whether respondent properly served DeLorenzo with the mandatory 
pre-action notice, required by R. 1:20A-6, advising him of the availability of fee arbitration.  
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amount owed toward legal fees. Additionally, the DEC asserted that six months 

passed between DeLorenzo’s request for clarification relating to the August 

2014 billing statement and his receipt of the February 2015 billing statement, 

which the DEC alleged was an unreasonable amount of time to address billing 

inquiries and fees owed. Moreover, the DEC alleged that respondent violated 

RPC 1.4(c) by failing to communicate with DeLorenzo regarding the fees, which 

rendered DeLorenzo unable to make an informed decision concerning his 

representation.  Last, the DEC alleged that respondent violated RPC 1.5(b) by 

failing to communicate the basis or rate of his fee in writing until five years after 

commencement of the representation. 

  

The Ethics Proceeding  

Motion Practice 

Prior to the commencement of the ethics hearing, the hearing panel chair 

decided two motions. First, on July 13, 2023, the panel chair granted the 

presenter’s motion to amend the complaint to include a violation of RPC 1.4(c). 

Next, on the same date, the panel chair entered an order, barring respondent from 

testifying as an expert witness concerning the emotional state of DeLorenzo but 

permitting him to present evidence as to the emotional state of DeLorenzo.  

 



9 
 

The Ethics Hearing 

 During the August 11, 2023 ethics hearing, the DEC heard testimony from 

DeLorenzo and respondent. 

 DeLorenzo testified that, prior to meeting with respondent in 2010, he had 

consulted with another attorney who also participated in the Fund. That attorney 

agreed, in writing, to represent DeLorenzo in connection with the administrative 

and criminal matters at the reduced $125 hourly rate authorized by the Fund.  

However, that attorney required a $40,000 retainer towards the representation. 

DeLorenzo explained that, when he met with respondent, they discussed 

legal fees and that respondent had agreed to represent him at an hourly rate of 

$125 throughout the course of the representation. Specifically, DeLorenzo 

stated:   

I first confirmed and – with him and I had called my 
union, that the hourly rate was $125 an hour. I 
confirmed that with [respondent] when I met with him, 
he confirmed it, and he also confirmed that he would 
extend that same [rate] after the union – union funds ran 
out. 
 
[T29.] 
 

DeLorenzo explained that he had decided to retain respondent, rather than 

the other attorney with whom he had met, because respondent had a reputation 

for defending troopers and his office location was more convenient. However, 
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most important to his decision to retain respondent was the fact that “respondent 

did not ask for a retainer” because he does not charge troopers a retainer fee. 

 DeLorenzo asserted that respondent neither sent him a retainer agreement 

at the outset of the representation nor informed him that he would charge $400 

per hour once the Fund benefit ran out. DeLorenzo unequivocally testified, 

however, that had he known respondent would charge him a $400 hourly rate 

once the Fund’s money ran out, he would not have hired respondent. Instead, he 

would have retained another attorney. Specifically, DeLorenzo testified: 

Q: Now, if he had sent you a retainer letter saying that 
you were responsible for $400 per hour after the Fund 
ran out, what would you have done? 
 
A: I would never have gone with him, I would have 
retained another attorney . . . but I would have probably 
went and spoke with another one in our Fund. But I 
would not have gone with somebody three times the 
rate. 
 
[T31.] 
 

 DeLorenzo testified that, upon his receipt of respondent’s August 14, 2014 

invoice, he sent an e-mail to respondent’s assistant requesting the complete 

billing statements for the Fund’s billing, a request he had to repeat three times 

before he received a corrected bill.  

DeLorenzo denied that respondent had told him the reason he previously 

did not send invoices was because he wanted DeLorenzo to concentrate on his 
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criminal case and not the legal financial obligations. Further, DeLorenzo 

testified that, following his receipt of respondent’s August 14, 2014 invoice, 

when he discussed the $400 hourly rate, respondent claimed that it had been 

included so that he could later bill that rate in anticipated future civil litigation 

against the state. Specifically: 

Q: So between the first bill on August 14, 2014 and the 
second bill . . . February 6, 2015, did you discuss with 
[respondent] his previous agreement to bill you $125 an 
hour when the Fund ran out? 
 
A: Yes, I mentioned it at one of our next meetings. 
 
Q: What did – what did he say to you? 
 
A: He said that was only for purposes of billing the state 
or charging the state after the case was over. 
 
Q: Did he – did he tell you that if you won you could 
recover legal fees from the state? 
 
A: Yes, he continually told me that. 
 
[T35-T36.] 
 

DeLorenzo explained that he refused to sign the March 7, 2015 retainer 

agreement because, as he had told respondent, he did not agree with the terms. 

 Respondent, in turn, testified that he first met DeLorenzo and his wife in 

2010. Respondent described them as “basket cases” who were worried about the 

prospect of DeLorenzo going to prison and losing his pension after twenty-seven 

years of service. Respondent did not demand “a dime up front” and agreed that 
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he would seek payment from the Fund because, based on the facts as he saw 

them, DeLorenzo was going to prison and was going to lose his pension, and he 

wanted to protect DeLorenzo. Respondent explained that he met regularly with 

DeLorenzo, but never asked him for money because it was his obligation to 

defend him and not get funds up front. Respondent emphasized the seriousness 

of the criminal charges and his view that DeLorenzo likely was going to prison.   

Respondent admittedly did not prepare a written retainer agreement or 

provide DeLorenzo with billing invoices until August 2014, more than four 

years after the commencement of the representation. He testified, however, that 

his concern for DeLorenzo’s and his wife’s well-being created an exception to 

the Rule. Specifically, citing Starkey v. Estate of Nicolaysen, 172 N.J. 60 (2002), 

respondent testified: 

[T]here are circumstances precluding the execution of 
the agreement before representation. And RPC 1.5(b) 
recognizes such circumstances. The circumstances here 
are that I cared more for him and his wife than I did for 
money. So that’s---the circumstances are important 
here.  
 
[T48.] 
 

By August 2014, however, respondent maintained that things changed and 

he “began to see some light,” since the first jury was unable to reach a 

unanimous verdict, resulting in a mistrial, and it was time to go back to court 

for the second criminal trial. Thus, on August 14, 2014, respondent sent 
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DeLorenzo the billing statements, which included his $400 hourly rate. He 

maintained, however, that DeLorenzo “knew from the beginning” that he would 

be charged $400 per hour once the Fund money was depleted, and never 

disagreed in writing regarding the $400 per hour billing rate. According to 

respondent, “that’s why I didn’t look for his money, I looked for his freedom.”  

Respondent emphasized that, during the second criminal trial, DeLorenzo 

began making payments toward his legal fees at the $400 hourly rate. On cross-

examination, however, he admitted that DeLorenzo was making lump sum 

payments, by credit card, in amounts of $7,500, $2,000, $5,000, $15,000, and 

did not reflect whether DeLorenzo was making payments based upon a $125 

hour rate or the $400 hourly rate.  

 Respondent also testified that, following the second criminal trial, 

DeLorenzo began referring to him as “Uncle George” because, in respondent’s 

view, DeLorenzo realized that respondent had his best interests in mind, namely, 

his pension and freedom, and had not accepted the representation for the money.  

 Respondent testified that DeLorenzo never told him that he objected to 

the March 2015 retainer agreement but, rather, claimed that he either had 

forgotten it or lost it. Respondent then testified, “it’s just like he cheated the 

State Police, he cheated me.” 
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 On cross examination, respondent testified that he began billing 

DeLorenzo the $400 hourly rate hour on September 19, 2012, when the Fund 

money was exhausted. However, when confronted with the billing invoice that 

reflected January 31, 2013 as the first date he billed his legal served at the $400 

hourly rate, respondent stated, “I was too busy making sure he didn’t go to 

prison. If I made a mistake, I made a mistake.”   

 When asked why he sent a retainer agreement at all if he was so concerned 

about DeLorenzo’s well-being, respondent answered, “because I thought it was 

appropriate and because there was a hung jury in the first trial, and I thought 

now maybe we had a chance. But, if we lost, there would be a written—there 

would be a Retainer Agreement, but there wouldn’t be any payment, because 

he’d be in prison.”  

 Respondent maintained that DeLorenzo never discussed with him an 

objection to paying the $400 hourly rate.  

 

The Parties’ Written Summations 

 In his August 18, 2023 post-hearing summation, respondent denied having 

violated RPC 1.5(b) on the following three bases: (1) the Fund was sending him 

money; (2) DeLorenzo was facing prison; and (3) DeLorenzo risked losing his 

pension. He acknowledged that he should have had DeLorenzo sign “a bunch of 
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papers” before representing him. However, respondent approached the case with 

the concern that DeLorenzo was going to jail and would lose his pension. He 

was, thus, more concerned about DeLorenzo than he was about his legal fees.  

Respondent argued that DeLorenzo refused to sign the March 2015 

retainer agreement because he also knew that he likely would be convicted and 

sent to prison and, if he signed the agreement, his wife would be bound by the 

agreement. Further, respondent maintained that DeLorenzo kept telling him that 

he either forgot the retainer, or had lost it, but never once said “I won’t sign it.” 

 After the first criminal trial, in August 2014, respondent sent DeLorenzo 

his billing statements for work performed up to that date and reflecting his $400 

hourly rate. Yet, according to respondent, DeLorenzo “never contacted me 

saying, ‘that’s not our agreement.’” Next, leading up to the second criminal trial, 

he never objected to the increased rate. Respondent emphasized that DeLorenzo 

called him “Uncle George” and had almost a year before the start of the second 

trial to replace respondent, but he did not do so. 

 Respondent described DeLorenzo as “a thief” who “got caught,” and that 

“his testimony was a lie.” He called DeLorenzo a “traitor to the State Police and 

to me.”  

 In short, respondent stated that RPC 1.5(b) requires a written fee 

agreement within a reasonable time after commencing the representation and, in 
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his view, that “reasonable time” arose after the first criminal trial when it became 

evident that DeLorenzo could defeat the criminal charges against him. Citing 

Starkey, respondent argued: 

The word ‘reasonable,’ has to be understood from the 
viewpoint of a criminal defense attorney. You have to 
judge me in terms of not looking for a retainer, 
accepting the Fund until it ran out, and then, looking 
for money. Except for Juror No. 6, James DeLorenzo 
would go to prison with no pension, and I would have 
received the Fund monies and nothing more. My every 
movement was to benefit James DeLorenzo and seven 
years after the second trial, he signs an Ethics 
Grievance against me.  
 
[RSpp5-6.] 
 

 In a supplemental letter, at the DEC’s request, respondent addressed 

aggravating and mitigating circumstances. In the first paragraph of his letter, 

respondent asserted: 

First of all, no matter how you vote, I will always 
believe that I did the right thing. Perhaps the most 
aggravating, from my perspective, is to see a person 
who I did everything to protect who now wants you to 
impose a penalty on me. That is aggravating.  
 
[RLp1.]  
 

Next, respondent reiterated that he was focused on keeping his client out 

of jail and maintaining his pension, claiming that “If you don’t do criminal law, 

you don’t know.” Further, respondent stated: 
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I made decisions that had to be made. I believed that 
the monies available from the Fund would carry the 
case because he was on his way to jail with no payments 
to me. You may admonish me, but you will never 
convince me that I did anything but good for James 
DeLorenzo. That’s how I became ‘Uncle George.’ … 
You may admonish me and that will be on my record, 
but even better on my record is that James DeLorenzo 
didn’t go to jail, got his pension and retired like any 
other trooper. So if you admonish me, it will be for 
doing the right thing at the right time. 
 
[RLp2.]  
 

 In turn, the presenter argued that the facts to which respondent stipulated 

clearly and convincingly established his violations of RPC 1.4(b), RPC 1.4(c), 

and RPC 1.5(b). He described respondent’s defense as “excuses that have no 

basis in fact, no basis in law, no basis in common sense and, having read 

respondent’s August 18, 2023 submission, no basis in decency.” 

 Further, the presenter argued that respondent’s interpretation of the words 

“reasonable time” exceeded their logical meaning. Specifically, respondent’s 

excuse that he was billing the Fund and, thus, had no reason to enter into a 

written fee agreement with DeLorenzo, failed to account for the fact that the 

Fund payments had been depleted by September 2012, nearly two years before 

the start of the first criminal trial. Yet, respondent failed to prepare a retainer 

agreement until March 2015. 
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 The presenter described respondent’s purported concern that DeLorenzo 

would go to jail or lose his pension as a “subjective thought process” that failed 

to excuse him for waiting five years to provide DeLorenzo with a written retainer 

agreement. Further, the Starkey decision, upon which respondent relied, 

provided respondent no shelter from his failure to provide a written fee 

agreement for nearly five years. 

 The presenter asserted that none of respondent’s various explanations for 

failing to provide a written fee agreement excused his failure in this respect and, 

thus, urged the DEC to find respondent in violation of RPC 1.5(b).  

Further, the presenter asserted respondent violated RPC 1.4(b) by failing 

to provide billing statements for four years and, when repeatedly asked for 

corrected invoices, taking six months to send updated invoices. Respondent 

violated RPC 1.4(c), according to the presenter, by failing to inform DeLorenzo 

that he would be billed at $400 per hour, thereby preventing DeLorenzo from 

making an informed decision concerning the representation. 

 As a final point, the presenter noted his outrage at respondent’s name-

calling tactics, stating that the “reprehensible outburst [in respondent’s written 

summation] is unsupported by evidence offered at the hearing, and has nothing 

to do with any good faith defense to the RPCs charged in the complaint, and 
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violates RPC 1.6, Confidentiality of Information.” He urged the panel to 

consider this fact in aggravation in determining the quantum of discipline. 

 In further aggravation, the presenter argued that respondent lacked candor 

with disciplinary authorities, referring to inconsistencies between respondent’s 

position during the ethics proceeding and his lawsuit for fees against DeLorenzo. 

Further, he emphasized respondent’s lack of remorse and his prior discipline, 

including discipline for similar conduct.  

The presenter urged the imposition of a three-month term of suspension, 

stating that anything less would “represent a victory for the [r]espondent who 

appears to lack the capacity to understand his ethical lapses.” 

 

The Hearing Panel’s Findings 

 The DEC found, by clear and convincing evidence, that respondent 

violated RPC 1.4(b), RPC 1.4(c), and RPC 1.5(b).  

 Specifically, the DEC determined that respondent violated RPC 1.5(b) by 

not providing DeLorenzo with the basis or rate of his fee, in writing, within a 

reasonable time after commencing the representation. The hearing panel 

accorded no weight to respondent’s justifications for his failure to provide a 

retainer agreement. Specifically, the DEC concluded that “each reason provided 

by [r]espondent could not be tested by a reasonableness standard or was 
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contradicted by the credible testimony of [DeLorenzo], by a document admitted 

into evidence, or both.” Moreover, the DEC determined that respondent 

believed, as he testified, that DeLorenzo would be found guilty and sentenced 

to prison, leaving respondent with compensation solely from DeLorenzo’s 

benefits under the Fund, making a retainer agreement unnecessary in 

respondent’s view, since respondent would be unable to collect a fee from 

DeLorenzo once the benefits under the Fund were exhausted. 

 The DEC also determined that respondent did not promptly comply with 

DeLorenzo’s reasonable requests for information, in violation of RPC 1.4(b). 

The DEC found that respondent admittedly sent his first invoice to DeLorenzo 

on August 14, 2014 and, thereafter, DeLorenzo contested the hourly rate and 

requested clarification as to the completeness of the invoice to reflect the Fund’s 

money. The DEC emphasized that DeLorenzo made three requests for a 

corrected invoice and it was not until six months later, on February 6, 2015, that 

DeLorenzo received a revised invoice.  

 Last, the DEC determined that respondent violated RPC 1.4(c) by failing 

to timely provide DeLorenzo with the terms of the representation, including his 

hourly rate, thereby depriving him of information necessary to make informed 

decisions regarding the representation. The DEC highlighted DeLorenzo’s 

testimony that he would have retained a different attorney had he known that 
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respondent would charge an hourly rate of $400. The DEC further found that the 

admitted evidence demonstrated that respondent did not explain to DeLorenzo 

the essential terms of the legal relationship, including the basis for respondent’s 

fee, or provide invoices at reasonable intervals.  

 In recommending a three-month suspension for respondent’s misconduct, 

the DEC accorded weight to respondent’s prior discipline, emphasizing that the 

misconduct underlying Daggett III was substantially similar to the instant 

misconduct. Specifically, the DEC stated, “[r]espondent, though disciplined 

once for substantially the same conduct, nevertheless repeated his error; the 

pedagogical function of the prior discipline did not produce a different result.”  

 The DEC also accorded significant weight to respondent’s lack of remorse 

and failure to accept responsibility for this misconduct. Further, as the presenter 

had argued, respondent lacked candor with the DEC, offering multiple 

explanations for his failure to follow the Rules. 

Weighing the aggravating factors against the absence of any mitigating 

factors, the DEC recommended that respondent be suspended from the practice 

of law for three months.  
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The Parties’ Positions Before the Board 

 On January 31, 2024, respondent, through counsel, submitted a brief with 

exhibits for our consideration.4 In his brief, and during oral argument before us, 

respondent reiterated the arguments he had raised in his summation brief to the 

DEC. In short, he continued to maintain that the retainer agreement was sent to 

DeLorenzo one month after the first mistrial was declared and, in respondent’s 

view, this timing as reasonable because it was at first point at which respondent 

“recognized a glimmer of hope” for his client.  

 As to the quantum of discipline, respondent argued that the DEC 

improperly weighed his disciplinary history and failed to consider less severe 

forms of discipline. Specifically, respondent asserted that his prior misconduct 

was remote and that there was insufficient information in the record to support 

the DEC’s conclusion that respondent had been disciplined for similar 

misconduct.  

Respondent urged us to impose an admonition. Alternatively, respondent 

maintained that a reprimand or a censure would be more appropriate than a term 

 
4 In his January 31, 2024 submission, respondent included four exhibits: (1) Indictment, dated 
February 4, 2011, marked as Ra 1-16; (2) Motion to Dismiss Remaining Counts of Indictment, 
dated May 28, 2015, marked as Ra17-23; (3) Second Amended Complaint and Jury Demand, dated 
September 10, 2015, marked as Ra24-30; and (4) Letter from Respondent to DEC Investigator, 
dated February 14, 2022, marked as Ra31-33. These exhibits were not part of the record below, 
and respondent failed to file with us a motion seeking to expand the record to include these new 
documents. Further, respondent failed to explain the relevancy of the documents to our 
determination of whether the misconduct occurred or the quantum of discipline to be imposed.  
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of suspension, particularly in view of the passage of time since his prior 

discipline. Further, respondent asserted that he had successfully defended 

DeLorenzo and spared him devastating consequences. 

 On February 1, 2024, the presenter submitted a written objection to 

respondent’s attempt to supplement the record and, further, urged us to not 

consider those portions of respondent’s brief that rely on those exhibits. During 

oral argument, the presenter argued that the DEC had considered and addressed 

each of respondent’s arguments. Further, the presenter maintained that a three-

month suspension was the appropriate quantum of discipline in view of 

respondent’s prior discipline and his lack of candor and remorse during the 

proceedings. 

  

Analysis and Discipline 

Violations of the Rules of Professional Conduct 

Following a review of the record, we determine that the DEC’s 

determination that respondent violated RPC 1.4(c) and RPC 1.5(b) is supported 

by clear and convincing evidence. We respectfully part company with the DEC, 

however, and determine that there is insufficient evidence to establish 

respondent’s violation of RPC 1.4(b). Accordingly, we dismiss that charge. 
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Specifically, RPC 1.5(b) provides that, “when the lawyer has not regularly 

represented the client, the basis or rate of the fee shall be communicated in 

writing to the client before or within a reasonable time after commencing the 

representation.” 

Here, respondent stipulated that he previously had not represented 

DeLorenzo and, further, that he did not provide him with a written retainer 

agreement until March 7, 2015, five years after the representation had 

commenced and four days before the start of the second criminal trial. Thus, at 

issue is whether the retainer agreement was sent to DeLorenzo within a 

“reasonable time” after commencing the representation, as the Rule requires. We 

conclude that it was not.  

Respondent asserted several reasons for not providing DeLorenzo with a 

written retainer agreement prior to March 7, 2015, including his belief that 

DeLorenzo was going to prison and, thus, he did not want DeLorenzo to 

unnecessarily focus on financial obligations during the criminal proceedings. He 

maintained that it was not until the conclusion of the first criminal trial, in 2014, 

when the jury was unable to reach a unanimous verdict, that he started to believe 

DeLorenzo might prevail against the criminal charges.  

An attorney’s subjective belief in the outcome of a case, however, does 

not permit that attorney to ignore the RPCs. Nor does the fact that respondent 
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successfully defended DeLorenzo in both criminal trials excuse his failure to 

memorialize the basis or rate of his fee sooner than five years after the 

representation had commenced.  

Next, respondent’s initial belief the Fund’s payments would be sufficient 

to pay for the representation, which was based upon respondent’s expected 

outcome of the case, does not excuse his failure to enter into a fee agreement 

with DeLorenzo, his client. Further, this explanation does not expound why, 

once the Fund’s payments had been exhausted, he did not immediately notify 

DeLorenzo and inform him that, going forward, DeLorenzo was responsible for 

his fees at the increased rate of $400. In short, respondent’s various excuses are 

neither reasonable nor excuse him from his obligation to adhere to the 

requirement of the Rules of Professional Conduct. His failure to do so led 

DeLorenzo to believe, for five years over the course of the representation, that 

respondent would continue to charge him $125 per hour when the Fund credit 

ran out. 

Respondent’s reliance on Starkey is misplaced and, contrary to his 

position, supports the conclusion that respondent violated RPC 1.5(b). In 

Starkey, the Court upheld the Appellate Division’s decision, which invalidated 

an attorney’s contingency fee agreement with his client because it was not 

reduced to writing until thirty-three months after the representation had 
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commenced and, thus, was not prepared within a reasonable time, as RPC 1.5(b) 

requires. 172 N.J. at 67. The Court, therefore, affirmed the Appellate Division’s 

decision to deny recovery to the attorney on his contract claim based upon his 

failure to comply with RPC 1.5(b), but allowed for partial recovery of fees on 

the basis of quantum meruit. Id. at 68-69.  

Emphasizing the importance of a written fee agreement, the Court stated: 

The reason for the writing requirement is to avoid 
misunderstandings and to avoid fraud. DeGraaff v. 
Fusco, 282 N.J. Super. 315, 320, 660 A.2d 9 
(App.Div.1995). “The very purpose of RPC 1.5(b) is to 
have the client . . . know without question his or her 
financial responsibility, as well as to prevent . . . 
overcharging.” Ibid.; Kevin H. Michels, New Jersey 
Attorney Ethics: The Law of New Jersey Lawyering § 
33:4-1, at 735 (2002) (stating that RPC 1.5(b) was 
imposed “[i]n the hope that early, written disclosure 
would reduce the likelihood of a fee dispute at a later 
date”). Here, invalidating the contingent fee agreement 
that was susceptible to misunderstanding because it was 
not reduced to writing within a reasonable time is a 
sufficient vindication of the Rule. There is not the 
slightest hint of fraud or bad faith by Starkey. Nor is 
there any suggestion of a misunderstanding by anyone. 
Although Starkey may have negligently failed to reduce 
the agreement to writing much sooner, the loss of a 
potentially substantial contingency fee, as well as the 
possibility of a professional disciplinary action, should 
provide adequate incentive to lawyers similarly situated 
to take greater care in complying with the Rules of 
Professional Conduct. 
 
[Starkey, 172 N.J. at 69.] 
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Accordingly, we conclude that respondent’s five-year delay in providing 

his client with a written fee agreement was not reasonable and, thus, he violated 

RPC 1.5(b). 

Next, respondent violated RPC 1.4(c), which provides that “a lawyer shall 

explain a matter to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation.” This Rule also necessitates 

full and complete disclosure of all charges which may be imposed upon the 

client. Alpert, Goldberg, Butler, Norton & Weiss, P.C. v. Quinn, 410 N.J. Super. 

510, 531 (App. Div. 2009) (noting that, if the client does not know what charges 

and costs beyond the hourly rate he may be exposed to, the client cannot be 

expected to make an informed decision regarding representation).  

Here, respondent began representing DeLorenzo in February 2010. 

However, he admittedly failed to provide DeLorenzo with a retainer agreement 

or billing statements until August 14, 2014, more than four years after the 

representation had commenced and one month after the conclusion of the first 

criminal trial. It was only then that DeLorenzo learned, for the first time, that 

respondent had increased his hourly rate from $125 to $400.  

DeLorenzo unequivocally testified that, if he had known that respondent’s 

hourly rate would increase to $400 once the Fund’s money ran out, he would 

have hired another attorney. DeLorenzo also testified that, upon receipt of the 

https://plus.lexis.com/api/document/collection/cases/id/7X5G-DRX0-YB0S-R002-00000-00?page=531&reporter=3304&cite=410%20N.J.%20Super.%20510&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/7X5G-DRX0-YB0S-R002-00000-00?page=531&reporter=3304&cite=410%20N.J.%20Super.%20510&context=1530671
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August 2014 billing statement, he sought clarification from respondent, 

including a more detailed statement that accounted for (1) the money respondent 

had received from the Fund, (2) when the Fund’s money was exhausted, and (3) 

when the respondent began charging his $400 per hour rate. However, 

respondent failed to provide updated invoices for six months, despite 

DeLorenzo’s repeated requests. Further, respondent failed to provide DeLorenzo 

with any of his communications with the Fund, including the Fund’s letter 

setting forth its understanding that respondent would continue to charge 

DeLorenzo $125 per hour, even after the Fund’s credit had been depleted. These 

combined failures deprived DeLorenzo of information critical to his making 

informed decisions concerning the representation. Thus, respondent violated 

RPC 1.4(c). 

We determine to dismiss, however, the charge that respondent violated 

RPC 1.4(b) by failing to keep DeLorenzo reasonably informed about the status 

of the criminal matters and failing to promptly comply with reasonable requests 

for information. The DEC’s charge in this respect was based largely on the fact 

that respondent issued a bill to DeLorenzo four years after the representation 

had commenced and, when he did, the bill was incomplete because it did not 

account for any of the Fund’s money at the hourly rate of $125. Further, the 

presenter argued that it then took three requests by DeLorenzo and six months 
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by respondent to send a complete bill and, even then, the bills were inconsistent 

with one another. In our view, respondent’s misconduct is more precisely 

addressed by the charged violations of RPC 1.4(c) and RPC 1.5(b).  

In sum, we find that respondent violated RPC 1.4(c) and RPC 1.5(b). We 

determine to dismiss the RPC 1.4(b) charge. The sole issue left for our 

determination is the appropriate quantum of discipline for respondent’s 

misconduct. 

 

Quantum of Discipline 

Typically, attorneys who fail to adequately communicate with their clients 

receive admonitions. See In the Matter of Cynthia A. Matheke, DRB 13-353 

(July 17, 2014) (the attorney violated RPC 1.4(b) and (c) by failing to advise her 

client about “virtually every important event” in the client’s malpractice case 

between 2006 and 2010, including the dismissal of her complaint).  

However, if the attorney has a disciplinary record, a reprimand may result. 

See In re Tyler, 217 N.J. 525 (2014) (the attorney violated RPC 1.4(b) when, 

after a client had retained her to re-open a Chapter 7 bankruptcy to add a 

previously omitted creditor and to discharge that particular debt, she ceased 

communicating with him and never informed him that the creditor had been 

added to the bankruptcy schedules, the debt had been discharged, and the 
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bankruptcy closed; prior reprimand for, among other things, failure to 

communicate in six bankruptcy cases), and In re Tan, 217 N.J. 149 (2014) (the 

attorney violated RPC 1.4(b) by failing to return approximately twenty calls 

from his client; prior discipline including a censure for, among other 

misconduct, failure to communicate with a client). 

Conduct involving the failure to memorialize the basis or rate of a fee 

typically results in an admonition, even if accompanied by other, non-serious 

ethics offenses. See In the Matter of John J. Pisano, DRB 21-217 (January 24, 

2022) (the attorney failed to communicate the basis or rate of his fee in writing; 

although he initially claimed to have executed a retainer agreement, he 

ultimately stipulated that he had failed to do so; the attorney also engaged in a 

concurrent conflict of interest by simultaneously representing a driver and a 

passenger in connection with an automobile accident; among other mitigating 

factors, the attorney had no prior discipline in more than thirty years at the bar), 

and In the Matter of Robert E. Kingsbury, DRB 21-152 (October 22, 2021) (the 

attorney failed to set forth the basis of his $1,500 flat legal fee in writing; the 

attorney also mishandled the client’s matter for almost three years before the 

client retained substitute counsel to complete her matter; in mitigation, the 

attorney completely refunded the client, who suffered no ultimate financial 

harm; the attorney had no prior discipline).  
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Based on the foregoing disciplinary precedent, respondent’s misconduct 

could be met with an admonition. However, to craft the appropriate discipline 

in this case, we also consider mitigating and aggravating factors.  

There is no mitigation to consider. 

In aggravation, this matter represents respondent’s fourth disciplinary 

matter, including one in which he engaged in similar misconduct by failing to 

set forth in writing the basis or rate of his fee (Daggett III). Prior to this matter, 

however, respondent has been without formal discipline in nearly twenty-five 

years. Accordingly, we accord respondent’s remote disciplinary history, 

including the prior matter involving similar misconduct, minimal weight. See  In 

the Matter of Thomas Martin Keeley-Cain, DRB 20-034 (February 5, 2021) at 

19 (“[a]lthough [the attorney] received an admonition, in 2005, for similar 

misconduct, given the passage of time, that prior misconduct does not serve to 

enhance the discipline”), so ordered, In re Keeley-Cain, 247 N.J. 196 (2021); In 

the Matter of Alan Monte Kamel, DRB 19-086 (May 30, 2019) (in imposing 

only an admonition, we considered the significant passage of time since prior 

discipline for unrelated misconduct (1990, private reprimand (now an 

admonition), and 1995, admonition)).   

In further aggravation, however, respondent lacked remorse, refused to 

accept responsibility for this conduct and, instead, reiterated his belief that he 
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had done the right thing. Moreover, in his written summation brief to the DEC, 

respondent engaged in an attack against his former client by repeatedly referring 

to him as a “thief,” “traitor,” and “proven liar.” In our view, this type of conduct 

not only lacks the professional and high standards expected of members of the 

bar, but also reflects respondent’s unwillingness to accept responsibility for his 

misconduct. 

 

Conclusion 

On balance, we conclude that respondent’s lack of remorse, along with his 

attacks against his former client, warrant discipline greater than the baseline and, 

thus, we determine that a reprimand is the quantum of discipline necessary to 

protect the public and preserve confidence in the bar. 

Chair Gallipoli and Members Hoberman and Rivera voted to impose a 

censure. 

Member Campelo was absent.  
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We further determine to require respondent to reimburse the Disciplinary 

Oversight Committee for administrative costs and actual expenses incurred in 

the prosecution of this matter, as provided in R. 1:20-17.  

 

      Disciplinary Review Board 
      Hon. Maurice J. Gallipoli, A.J.S.C. (Ret.), 
      Chair 
 
 
          By:  /s/ Timothy M. Ellis    
             Timothy M. Ellis 
             Chief Counsel 
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To review the New Jersey Rules of Professional Conduct, visit this link: 

 

https://www.njcourts.gov/attorneys/rules-of-
court?id=Part+1+Appendices+%28RPC%29&search=rules-of-professional-

conduct&section=All  
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Andrew J. Cevasco
Partner

Estate & Trust Litigation

Private Wealth, Estates & Trusts

201.498.8501

 acevasco@archerlaw.com

Andrew handles a broad array of litigation and transactional matters focused on estate litigation, trust and

estate planning, elder law, and business counseling. He advocates for clients in Superior Court in will contests,

trust litigation, and probate matters. Andrew counsels individuals and families in estate planning and estate

administration matters. He prepares Wills, Trusts and related estate planning documents, and assists clients with

administration of estates, including probate, preparation and filing of estate tax returns, and estate and trust

funding and distributions. He also represents clients with regard to guardianship and elder law issues. He has

been appointed by the Courts on numerous occasions to administer troubled estates and to represent minors

and allegedly incapacitated persons in both contested and uncontested matters.

In his business counseling practice, Andrew provides a broad range of services to the firm’s commercial clients,

including business planning, business formation and dissolution, employment and contract issues, and real

estate matters.

Clients appreciate Andrew’s thoughtful and practical approach. After 40 years of practicing law, he knows how

to hone in on the important issues and avoid potential pitfalls. He provides his clients with a more holistic view

of their situation – the big picture - and an ability to think outside the box.

Andrew enjoys interacting with his clients and ensures they are comfortable and informed at every stage.

Focused on achieving his client’s goals in an efficient manner, Andrew is committed to obtaining the best and

most meaningful solutions for his clients, consistent with their needs and expectations.

He has also appeared before the Disciplinary Review Board and the New Jersey Supreme Court to represent

attorneys who have been charged with violations of the Rules of Professional Conduct. Andrew is listed by the



Overview

https://www.archerlaw.com/en/services/practices/estate-trust-litigation
https://www.archerlaw.com/en/services/practices/private-wealth-estates-and-trusts
tel:201.498.8501
mailto:acevasco@archerlaw.com
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Supreme Court of New Jersey on its Roster of Mediators.

Throughout his career, Andrew has been dedicated to public service. For 13 years, he served as a member of the

N.J. Supreme Court Committee on Character. He served on the Board of Trustees of the Bergen County Bar

Association for 16 years, including serving as President for the 2019-2020 term. He is co-chair of the

Association’s Judicial Appointments Committee (JPAC), Professionalism and Estate Litigation/Probate

Committees. Andrew is a frequent lecturer in the areas of estate and tax planning, estate litigation, and trusts

and ethics.

Obtained a Judgment after Trial admitting a Holographic Will to probate in the face of challenges based on

the claim of insane delusions of the testator for an estate valued at $18,000,000.

Negotiated settlement and obtained Judgment construing charitable provisions of a Will pursuant to the

doctrine of Cy Pres.

Obtained Summary Judgment on behalf of omitted spouse in a $7,000,000 estate. 

Successfully defended a multi-million dollar flood claim for a N.J. public utility. Tried the matter for two

weeks to a verdict of no cause of action.

Obtained Judgment after trial against Trustee for breach of fiduciary duty and successfully defended

Appeal.

Obtained Summary Judgment for a client charged in Federal District Court with defrauding claimants of

German reparation payments.

Defeated application to N.J. Supreme Court by Office of Attorney Ethics for temporary suspension and

disbarment of client.

Defeated a contested Guardianship application on behalf of court-appointed client.

Established and administering multi-million dollar Trust for disabled son of deceased client.

Established and advised clients regarding court-settled trusts for minor children to hold and administer

proceeds of tort litigation and 9-11 awards.

Professional and Community Involvement

President, Bergen County Bar Association (2019-2020)

Member, N.J. Supreme Court Committee on Character (2008 – 2021)

Trustee and Officer, Bergen County Bar Association (2005 – 2021)

Representative Experience
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Past Member, N.J. Supreme Court Ethics Committee IIB (1994 – 1998)

Roster of Mediators, Supreme Court of New Jersey (1999-present)

Arbitration Panelist, Superior Court of New Jersey, Bergen County (2002-2018)

Member, National Academy of Elder Law Attorneys

Member, Greater New Jersey Estate Planning Counsel

Member, American Bar Association

Member, New Jersey State Bar Association

Co-Chair, Professionalism Committee, Bergen County Bar Association

Co-Chair, Estate Planning Probate Committee, Bergen County Bar Association

Co-Chair Judicial Appointments Committee (JPAC), Bergen County Bar Association

Member, General Equity Committee, Bergen County Bar Association

Trustee, former President and Founding Member, Rutherford Education Foundation, Rutherford, N.J.

(2002 – 2019)

President/Director, Community of God’s Love, Rutherford, NJ (2008 – 2012)

Member, Cornerstone Committee, Immaculate Conception Seminary, Seton Hall University, West Orange,

N.J. (2001 – present)

Past Member, Board of Directors, Greater Bergen YMCA, Hackensack, NJ (1997 – 2008)

Past Member, Executive Committee, St. Peter’s Prep Parents Association, Jersey City, NJ (2006 - 2010)

Past Member, Board of Directors, Catholic Youth Organization, Archdiocese of Newark, NJ and Bergen

County, NJ

Coach and League Director, Rutherford Recreation (20+ years)

Select Speaking Engagements and Seminars

″ Ethics and Accounting Actions,” Bergen County Bar Association (September 2025)

“Archer Annual Estate Litigation Seminar,” Archer & Greiner, P.C. (2013 - 2025)

“Hot Topics in Legal Ethics,” New Jersey State Bar Association (May 2025)

“The Capacity Conundrum – Representing Clients with Diminished Capacity,” Hudson-Bergen Inns of

Court (December 2023)

“Professionalism in the Law CLE,” Bergen County Bar Association (2012 - 2024)
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“Professionalism Presentation,” Pashman Inns of Court (December 2022)

“Ethics and Professionalism Seminar,” Hudson-Bergen Inns of Court (December 2020)

“Estate Litigation and Guardianships,” Bergen County Bar Association (January 2020)

“Case Study in Ethics for Elder Lawyers,” New Jersey State Bar Association (April 2018)

“12th Annual Ethics for Transactional Attorneys Update,” New Jersey State Bar Association (November

2017)

“New Jersey Uniform Trust Code,” Greater New Jersey Estate Planning Council (January 2017)

“Estate Planning for Business Owners,” Hudson-Bergen Inns of Transactional Counsel (January 2017)

“Estate Planning A-Z: Will Contests,” National Business Institute (July 2016)

“Ethics for Transactional Attorneys,” New Jersey State Bar Association (November 2015)

In the News

“Buying Keyword Search in Competitor’s Name Doesn’t Breach Ethics Rules, 4-1 Ruling Says,” New Jersey

Law Journal (May 2025)

“Top NJ Court Tackles Trend of Lawyers Name as Ad Keywords,” Courthouse News (November 2020)

“NJ Justices Challenge Ethics Behind Atty Keyword Search,” Law360 (November 2020)

Credentials

Education

New York University School of Law, JD/LLM, Taxation

Fordham University, BS, summa cum laude; Phi Beta Kappa

Admissions

New Jersey

U.S. Court of Appeals for the Third Circuit

U.S. District Court for the District of New Jersey

Offices

Hackensack, NJ

https://www.courthousenews.com/top-nj-court-tackles-trend-of-lawyers-name-as-ad-keywords/
https://www.archerlaw.com/andrew-cevasco-quoted-in-law360-article-nj-justices-challenge-ethics-behind-atty-keyword-search/
https://www.archerlaw.com/en/locations/hackensack-nj
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Practice

Estate & Trust Administration 

Estate & Trust Litigation 

Estate Planning 

Income, Estate & Gift Tax Planning 

Private Wealth, Estates & Trusts 

© 2026 Archer & Greiner, P.C. All rights reserved.

Areas of Focus

https://www.archerlaw.com/en/services/practices/private-wealth-estates-and-trusts/estate-and-trust-administration
https://www.archerlaw.com/en/services/practices/estate-trust-litigation
https://www.archerlaw.com/en/services/practices/private-wealth-estates-and-trusts/estate-planning
https://www.archerlaw.com/en/services/practices/private-wealth-estates-and-trusts/income-estate-and-gift-tax-planning
https://www.archerlaw.com/en/services/practices/private-wealth-estates-and-trusts
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Since joining Einhorn Barbarito in 1985, Bonnie Frost has practiced in the family law arena, handling

various cases such as divorce, custody, domestic violence, and paternity issues. She also handles

private mediation and arbitration. She is frequently called upon to handle family law and appellate

arbitrations and to be an expert witness, or a consultant to lawyers who find themselves in ethical

trouble.

Bonnie authored the Women’s Legal Rights Booklets, along with other numerous works in family law,

including co-authoring the State Bar, Family Law Section’s Position Paper on Matrimonial Law in 1997.

In addition to serving as a member of the State Bar Family Law Executive Committee since 1994, she

is also a Certified Matrimonial Law Attorney and a Fellow of The American Academy of Matrimonial

Lawyers.

Bonnie has also been involved in the ethics system in New Jersey since 1991 and stepped down as

Chair of the Disciplinary Review Board – the intermediate appellate body for the state wide attorney

disciplinary system – in 2019 after serving on the Board for 13 years.

Bonnie is the 2012 Recipient of the Saul Tischler Award, bestowed upon her by the New Jersey State

Bar Association Family Law Section. The award recognizes attorneys who have made substantial

lifetime achievements and contributions to family law. She was selected by the New Jersey State Bar

Association as the 2016 Clapp Excellence in CLE Award winner for her work in organizing and

presenting seminars for the New Jersey Institute of Continuing Legal Education (NJICLE) for over 25

Bonnie C. Frost partner

bfrost@einhornlawyers.com | 973-586-4911
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years. In 2021, the Morris County Bar Association recognized her with its Family Practice Award.

     

No aspect of this advertisement has been approved by the Supreme Court of New Jersey. Click here to

view recognition methodology.

Bar Admissions

New Jersey, 1984
U.S. District Court, 1984
U.S. Supreme Court, 2006

Education

Seton Hall University School of Law, J.D.,1984
Director, Appellate Moot Court Competition
Rutgers University, Ed. S.
Phi Kappa Delta, National Honor Society
Rutgers University, M.Ed.
Douglass College at Rutgers University, B.A.
Latin American Studies

Honors & Accolades

Bonnie has been recognized by the following:

Thomson Reuters, Super Lawyers®

New Jersey Super Lawyers: 2005-2025
New Jersey Top 100: 2005, 2006, 2014, 2015, 2016-2025
New Jersey Top 50 Women: 2005-2011, 2013-2025

The Best Lawyers in America®

https://www.einhornlawyers.com/disclaimer/recognition-methodology/
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Appellate Practice, 2024-2026
Family Law, 2015-2026
Family Law Arbitration, 2024-2026
Family Law Mediation, 2016-2026

"Lifetime Achievement Award," New Jersey Law Journal, 2022
"Attorney of the Year" finalist, New Jersey Law Journal, 2016
"Clapp Award for Excellence in CLE," New Jersey State Bar Association, 2016
“Saul A. Tischler Award,” New Jersey State Bar Association, Family Law Section, 2012
"Distinguished Service Award," New Jersey Institute of Continuing Legal Education, 2011
Morris County Special Recognition Award for Service, 2006
Morris County Family Practice Award, 2021
Somerset County Commission on Status of Women Award (Law), 2006

Professional Affiliations

Member, Committee on Attorney Advertising, Supreme Court of New Jersey, 2021-2023
Fellow, The American Academy of Matrimonial Lawyers,1997 - Present
Member, New Jersey State Bar Association Family Law Executive Committee, 1994 - Present
Former Chair of the Family Law Executive Committee of the New Jersey State Bar
Association, 2005 – 2006
Member, Appellate Practice Committee, New Jersey State Bar Association, 2000 to Present
Chair, Appellate Practice Committee, New Jersey State Bar Association, 2008 - 2010
Member, Morris County Bar Association, 1985 - Present
Chair, Disciplinary Diversionary Committee, New Jersey State Bar Association, 2021 to
Present
Co-Chair, Disciplinary Diversionary Committee, New Jersey State Bar Association, 2020

Experience

Reported Decisions

D.M.C. v. K.H.G, A-1326-20 (App. Div. February 22, 2022)
Bisbing v. Bisbing, 445 N.J. Super. 207 (App. Div. 2016); 227 N.J. 262 (2017)
In re: Adoption of J.E.V., 226 N.J. 90 (2016)
Quinn v. Quinn, 225 N.J. 99 (2016)
Reese v. Weis, 430 N.J. Super. 552 (App. Div. 2013)
J.B. v. W.B., 215 N.J. 305 (2013)
Clark v. Clark, 429 N.J. Super. 61 (App. Div. 2012)
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Palombi v. Palombi, 414 N.J. Super. 274 (App. Div. 2010)
Rogers v. Gordon, 404 N.J. Super. 213; (App. Div. 2008)
Hogoboom v. Hogoboom, 393 N.J. Super. 509 (App. Div. 2007)
Addesa v. Addesa, 392 N.J. Super. 558 (App. Div. 2007)
O’Donnell v. Singleton, 384 N.J. Super. (App. Div. 2006)
Steneken v. Steneken, 367 N.J. Super. 427 (App. Div. 2004); 183 N.J. 290 (2005)
Overbay v. Overbay, 376 N.J. Super. 99 (App. Div. 2005)
Heselton v. Maffei, 374 N.J. Super. 184 (App. Div. 2005)
Comporato v. Schait, 362 N.J. Super. 113 (App. Div. 2003); 180 N.J. 90 (2004)
Oliver v. Ambrose, 152 N.J. 383 (1998)
Reinbold v. Reinbold, 311 N.J. Super. 460 (App. Div. 1998)
McGee v. McGee, 277 N.J. Super 1 (App. Div. 1994)
Finelli v. Finelli, 264 N.J. Super. 403 (Ch. Div. 1992)
JWP v. WW, 225 N.J. Super.185 (Ch. Div. 1990), aff’d 255 N.J. Super. 1 (App. Div. 1992)
Benda v. Benda, 236 N.J. Super. 365 (App. Div. 1989)
Amicus Brief for American Academy of Family Lawyers, Moynihan v. Lynch (co-author)
(2021)
Amicus Brief for the New Jersey State Bar as to ACPE 735 (2020)
Amicus Brief for the New Jersey State Bar, Snyder v. Snyder (co-author) (2018)
Amicus Brief for American Academy of Matrimonial Lawyers: Gnall v. Gnall, 222 N.J. 414
(2015)
Amicus Brief for the New Jersey State Bar, Segal v. Lynch., 211N.J. 230 (2012)
Amicus Brief for the New Jersey State Bar, Fawzy v. Fawzy, 199 N.J. 456 (2009)
Amicus Brief for the New Jersey State Bar: Gac v. Gac, 186 N.J. 535, (2006)
Amicus Brief for the New Jersey State Bar: Mani v. Mani, (Co-Author), 183 N.J. 70, (2005)
Amicus Brief for the New Jersey State Bar: Fischer v. Fischer, (Co-Author), 375 N.J. Super.
278 (App. Div.), (2005)
Amicus Brief for the New Jersey State Bar: Weishaus v. Weishaus, (Co-Author), 187 N.J. 131,
(2004)

Results may vary depending on your particular facts and legal circumstances.

Seminars/Presentations

Family Law Certification Prep Course, 2021
Moving Your Case in the Appellate Division, 2021
Top Ten Ethical Dilemmas in the Appellate Division, 2021
Ethics Diversimary Program, 2019, 2020, 2021
I Went to Arbitration. How Do I Appeal?, 2019
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NJICLE webinar: Privacy in Family Law Cases, 2011, 2019
Family Law Appellate Practice, 2018
Top 20 Ways to Get Disbarred, 2013, 2015, 2017–2021
Essential New Jersey Ethics Primer, 2012, 2016, 2018
Cross Examination for Family Lawyers, 2017
Evidence for Family Lawyers, 2014, 2017
Trial and Appellate Brief Writing, 2016, 2019, 2021
Privileges, Confidences and Ethics, 2015
Family Law for Paralegals, 2003 – 2007, 2009, 2011, 2012, 2014
Jurisdiction in Family Law Cases, 2013
Family Law Symposium, 2004 – 2006, 2009, 2021
Hot Tips in Family Law, 2004 – 2008, 2019
Litigation Forum for Paralegals, 2005 – 2006
Child Custody Symposium, 2005
Professional Responsibility, Family Law Institute, 1998
What is or Should Be the Current Standard in Alimony, Family Law Institute, 1998
Family Law Institute, 1997
Federalization of Family Law, 1993

Practice Areas

Appellate Practice
Family/Matrimonial



FORENSIC PRACTICE LEAD/APPELLATE ATTORNEY, NJ OFFICE OF THE 

PUBLIC DEFENDER  
Tamar Lerer has worked since 2014 in the Appellate Section of the Office of the Public Defender 

(OPD). In that time, Tamar has submitted over 100 briefs in the Appellate Division and appeared 

in the Supreme Court fifteen times. In addition to her representation of clients, Tamar is the Lead 

of OPD’s Forensic Science Workgroup. In that role, Tamar supports the litigation of attorneys 

across the agency over all scientific fields, as well as litigating such issues herself. Tamar's cutting-

edge work bridging forensics and case law has led to State v. Pickett, the first appellate case in the 

nation to require disclosure of DNA genotyping source code, which has already been cited in at 

least one federal court.   
  
Tamar has previously taught appellate advocacy at Seton Hall Law School and has performed in-

house training for new attorneys on oral advocacy and litigating forensic science issues. Together 

with Kathy Pezdek, she has recently published, Let's Go to the Tape: Science-Based Standards for 

Non-Eyewitness Identifications in a Surveillance World, 59 Crim. L. Bull. 1 (2023), which seeks 

to bridge the gap between the law and the science as it relates to identifications made from images. 

One of Tamar’s publications, The Myth of Prosecutorial Accountability After Connick v. 

Thompson, 121 Yale L.J. Online 203 (2011), co-authored with David Keenan, Deborah Jane 

Cooper and David Lebowitz, has been cited by the Fifth Circuit as well as multiple U.S. Supreme 

Court petitions. Tamar clerked for the Hon. Stephen H. Glickman of the District of Columbia Court 

of Appeals. She received her J.D. from Yale Law School in 2013, where she co-founded the 

criminal justice clinic, and her B.A. in Economics and Political Science from Swarthmore College 

in 2009.  
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