
Ugly Business Divorces: How To Avoid Them, Resolve Them, and Win Them 

Join this panel discussion focused on: (1) planning for and avoiding business divorces; (2) 
strategies for negotiating pre-litigation resolutions; and (3) practical tips and 
considerations in litigating business divorce matters, including minority shareholder 
oppression claims. 
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When the Planning and Mediation Efforts Fail 
– Litigating Business Divorces
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Prelitigation Issues To Consider

 What type of entity? Corporation, LLC, Partnership 
(Each has its own governing statute) 

 Does your client have potential Sheridan1 exposure?
 Were corporate formalities followed?
 Direct v. Derivative Claims2

2

1 Sheridan v. Sheridan, 247 N.J. Super. 552 (Ch. Div. 1990) (duty for courts to report evidence of tax fraud or illegal activity uncovered during legal proceedings to the appropriate authorities).
2 Brown v. Brown, 323 N.J. Super 30 (App. Div. 1999) (Court has some discretion to treat derivative claims as direct claims in closely held corporations). 
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Potential Claims

 Oppression

 What constitutes oppression (i.e., reasonable expectation) 
and how does it impact the value?  

 Need to look at historical history of the company.  Were 
shareholders always entitled to employment, dividends, etc.  
This will affect whether their expectations are “reasonable” 
or not. 

3
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Disassociation of member from LLC --
N.J.S.A. § 42:2C-46(a)-(d) 

 On application by the company, Court can expel where member: 
1) has engaged, or is engaging, in wrongful conduct that has adversely and 

materially affected, or will adversely and materially affect, the company’s 
activities;

2) has willfully or persistently committed, or is willfully and persistently committing, 
a material breach of the operating agreement or the person’s duties or 
obligations under section 39 of this act; or

3) has engaged, or is engaging, in conduct relating to the company’s activities which 
makes it not reasonably practicable to carry on the activities with the person as 
a member;

 Disagreement is not enough to make something not reasonably practicable1

4

1 IE Test v. Carroll, 226 NJ 166 (2016)  (identifying factors for Court’s to consider in determining whether it is not reasonably practicable to carry on with person as a member)
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File By OTSC or Summons

 TRO:  I need relief TODAY! (usually ~2-3 days, never ex parte)

 Preliminary Injunction:  I need relief on the return date (~30 days)
 I can’t wait until the end of the case.

 Do you need expedited discovery?  (May need to push return date)

 Preserve the status quo v. mandatory injunction

5
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Court-appointed Fiduciaries

 Statutory receiver

 Custodial receiver

 Statutory custodian 

 Provisional director

 Special fiscal agent

6
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Buyout – Shareholder Valuation Issues

 What standard of value applies?
 If shareholder’s agreement or operating agreement sets formula, Court will likely accept it 

in absence of evidence of oppression.1

 Fair Value v. Fair Market Value – are there discounts?
 When valuing oppressor’s interest – likely yes.2

 When valuing an oppressed minority interest, or in the case of deadlock – likely no.3

 What is the proper date of valuation?
 Corporations – date of commencement of action or other date that Court deems 

equitable4

 LLCs: No presumptive date – sale must be generally fair and equitable5

7

1Namerow v. PediatriCare Assocs., LLC, 461 N.J. Super. 133, 144–45 (Ch. Div. 2018)
2Balsamides v. Protameen Chems., Inc., 160 N.J. 352, 377 (1999).
3Brown v. Brown, 348 N.J. Super. 466, 487 (App. Div. 2002)
4N.J.S.A. 14A:12-7(8)(a). See also Musto v. Vidas, 333 N.J. Super. 52, 63 (App. Div. 2000).
5N.J.S.A. 42:2C-48(b), -47(c).
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Prior Valuation

 Have stakeholders valued their interest for a different purpose
 Estate planning 

 Divorce 

 Loan application

 Net worth statements

 Prior valuations could inform court’s valuation method in current 
dispute

8
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Other Possible Remedies

 Employment reinstatement

 Increased dividends

 Greater board accountability

9
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Questions?
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Planning to Avoid Business Divorces

How to Minimize (and Possibly Eliminate) Disputes
by Addressing Common Concerns in 

Governance Documents and Agreements

Jeffrey M. Shapiro, Esq.
(Lowenstein Sandler LLP, Roseland, NJ)

and
Gianfranco A. Pietrafesa, Esq.

(Archer & Greiner, P.C., Hackensack, NJ)

1
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Preliminary Principle: Get It in Writing
Before addressing specific provisions, the foundational step is to reduce all 

agreements to writing. Written agreements, whether in governance documents 
(e.g., certificate of incorporation or bylaws) or operating agreement or 

shareholders agreement is far superior to:

•Oral or implied agreements, which may be difficult to enforce and subject to 
conflicting positions; and

• Statutory default provisions, which are one-size-fits-all rules that rarely reflect 
what the parties actually intended.

2
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Management Structure
The governance framework must be defined clearly at the outset to avoid 

confusion over authority and accountability

• For LLCs: Specify whether the entity is member-managed or manager-managed
— this choice dictates who owes fiduciary duties to whom

• For corporations: Define board composition, director election rights by class, 
quorum rules, and officer authority

• For both LLCs and corporations, consider what decisions require 
member/shareholder approval (discussed later)

• Address the standard for the appointment and removal of managers/directors, 
including whether removal requires cause

3
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Voting Rights & Thresholds
Ill-defined voting requirements are common sources of deadlock and dispute

•Consider carefully majority vs. supermajority vs. unanimous voting for 
different categories of decisions, understanding the tradeoffs of each

• Be aware of the “veto power” problem: supermajority and unanimous 
requirements give minority owners enhanced power

• Specify which actions require supermajority or unanimous approval — e.g., 
mergers, asset sales, new equity issuances or admission of new owners, 

incurrence of material debt, amendments to the governing documents

• For LLCs specifically: Be mindful of statutory defaults under the applicable LLC 
Act that require unanimous member consent unless expressly modified in the 

operating agreement

4
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Fiduciary Duties & Conflicts of Interest
Unaddressed fiduciary duty issues — particularly around competition and self-

dealing — are fertile ground for disputes

•Non-competition: In an LLC, depending on the nature and purpose of the 
business, consider expressly modifying or eliminating the duty of non-competition 
and consider including a specific statement of purpose for the LLC to define the 

competitive scope

• Self-dealing / Related-Party Transactions: Consider standard to approve 
transactions between the company and a member, manager, officer, director or 

their affiliates, while requiring that any such transaction be fair and reasonable to 
the company (e.g., conducted on arm’s-length, market-rate terms) and subject to 

disclosure and disinterested approval

•Corporate Opportunities: Define whether officers and directors are required to 
bring business opportunities to the company before pursuing them personally

5
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Capital Contributions
Disputes frequently arise when owners disagree about funding obligations, 

particularly as the business grows and requires additional capital

• Initial contributions: Describe each owner’s required initial capital contribution 
in detail, and address the consequences of a failure to make that contribution 

(e.g., forfeiture of interest, reduction of percentage ownership)

• Additional contributions: Address clearly whether future capital calls are 
permitted or required, who has the authority to approve a capital call (e.g., 

manager, board, members, shareholders, majority vote, unanimous consent, 
etc.), and what happens if an owner fails to meet a capital call — common 

remedies include dilution of the defaulting owner’s interest, a forced loan from 
other owners at a defined interest rate, or forfeiture

6
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Transfer of Equity
Without clear transfer restrictions, an owner may sell or transfer their interest to an unknown or 

unwanted third-party including family members of owners, fundamentally disrupting the 
enterprise

• Transfer restrictions: Prohibit transfers without prior consent of the remaining owners or the 
company, subject to defined exceptions

• Permitted transfers: Carve out transfers to affiliates, family members, and estate-planning 
vehicles (e.g., trusts) — but require all permitted transferees to execute a joinder agreement

• LLC-specific nuance: In an LLC, the agreement should specify whether a permitted transferee 
(e.g., a deceased member’s spouse or estate) automatically becomes a full member with voting 
and management rights or merely holds an economic interest (this distinction may be important 

for operating entities where members provide services, as opposed to passive holding 
companies)

• Consider including Right of First Refusal (ROFR), tag-along, and drag-along rights to govern 
third-party sale scenarios

7
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Distributions
The failure to address distribution/dividend policy is a frequent cause of conflict, 

particularly in pass-through entities (e.g., LLCs and S-corporations)

•Define clearly who has authority to determine the timing and amount of 
distributions/dividends (e.g., manager/board discretion, member/shareholder 

approval)

• Establish a waterfall / priority of distributions, including the return of capital 
contributions before sharing profits for LLCs

•Mandatory Tax distributions: In pass-through entities (e.g., LLCs, S-
corporations), owners have income tax obligations on allocated profits even if no 

cash is distributed — so-called “phantom income”

8
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LLC Withdrawal & Dissociation
For LLCs: Under most state LLC statutes, a withdrawing member becomes a 

dissociated person who, in the absence of contrary agreement: 

• has no right to a buyout at fair value; 

• holds only an economic interest with no management or voting rights; and

• has severely limited information rights (not likely the outcomes owners intend)

• Possibly differentiate between voluntary departure (resignation), involuntary 
departure (termination for cause or without cause), death, and disability — the 

economic terms may appropriately differ for each

9
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Buy-Sell Provisions
A well-crafted buy-sell mechanism is an important provision for managing ownership 

transitions and minimizing disputes

• Events: Define the events that trigger buy-sell obligations (e.g., death, disability, 
divorce, bankruptcy, resignation, termination and retirement)

•Obligation vs. option: Specify whether the buyout is mandatory (company must
purchase) or optional (company may purchase), and who holds the buy or sell right

• Valuation: Establish the methodology for determining value — (e.g., agreed fixed 
price (updated periodically), formula-based (such as EBITDA multiple or book value), 

independent appraiser, or a “shotgun” provision)

• Payment terms and collateral: Address whether the purchase price is paid in a 
lump sum or in installments, the interest rate on deferred payments, and what security 

(e.g., pledge of purchased interest, personal guarantee) is provided to the selling 
owner

• Life insurance funding: Consider requiring key-person life insurance to fund death-
triggered buyouts

10
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Deadlock Resolution
•Define deadlock: To the extent practicable, define what constitutes a deadlock 
(e.g., failure to reach agreement on a reserved matter after a specified number of 

attempts within a defined period)

• Escalation: Require senior principals to meet in good faith before any formal 
process is triggered

•Mediation: Require non-binding mediation as a first formal step, with defined 
mediator selection and cost-sharing rules

•Deadlock buyout: If deadlock persists beyond a defined period, trigger a 
mandatory buy-sell mechanism (e.g., shotgun provision) to break the impasse and 

allow the business to move forward, which is a common remedy among others

11
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Minority Owner Protections
Failing to address minority owner rights is a common cause of oppression claims 

and disputes

• Veto / consent rights on defined major decisions: sale of the company, new 
equity issuances, related-party transactions, incurrence of material debt, and 

amendments to the governing agreement

• Anti-dilution / pre-emptive rights: Grant existing owners the right to participate 
pro rata in any new issuance of equity to maintain their percentage ownership

• Information rights: Require periodic financial reporting 
(monthly/quarterly/annual), audit rights, and inspection of books and records

• Board/manager representation or observer rights: Give minority owners the 
right to appoint a director, manager, or non-voting observer

12
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Conclusion
Any one of these issues — left unaddressed — can lead to disagreement, 

resentment, and ultimately a business divorce. 

The time to address these issues is at the formation of the enterprise or when the 
ownership structure is established, not after a dispute has already arisen.

Carefully crafted written agreements provide business owners an opportunity to 
protect both the enterprise and their relationships with one another.

Questions? 

13
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This outline is for informational purposes only and does 
not constitute legal advice. All provisions should be 
drafted and reviewed by qualified legal counsel, as 

enforceability and best practices vary significantly by 
jurisdiction.

14
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and proceedings 

 

 In valuing corporation’s shares, great deference 
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[5] 

 

Appeal and Error De novo review 

 

 Matters of law are subject to a de novo review. 

60 Cases that cite this headnote 

 

 

 

 

[6] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 In court-ordered corporate buy-out, 

determination of whether a “marketability 

discount” was applicable in valuing shares 

implicated a question of law, and was subject to 

de novo review. N.J.S.A. 14A:12–7. 
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Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Courts in deciding whether to apply a 

marketability discount to determine the “fair 

value” of shares of a shareholder forced to sell 

his stock in a judicially ordered buyout must 

take into account what is fair and equitable. 

N.J.S.A. 14A:12–7. 
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Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Marketability discount of 35% was appropriate 
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Opinion 

 

 

The opinion of the Court was delivered by 

  

 

GARIBALDI, J. 

This appeal arises out of an acrimonious relationship that 

developed between two former friends and close business 

associates, Emanuel Balsamides, Sr. (Balsamides) and 

Leonard M. Perle (Perle). The two men were each fifty 

percent shareholders of Protameen Chemicals, Inc. 

(Protameen or the Company), a corporation that supplies 

chemicals to the cosmetics industry. Following a series of 

spiteful and abusive actions by Perle, Balsamides 

petitioned the court for dissolution of the corporation, 

pursuant to N.J.S.A. 14A:12–7, the “Oppressed 

Shareholder Statute.” The court ordered Perle to sell his 

shares in Protameen to Balsamides. 

  

The primary issue in this appeal is whether in this 

judicially ordered buy-out the trial court should have 

applied a “marketability discount” to determine the “fair 

value” of Perle’s shares.1 We also determine whether the 

Appellate Division exceeded its scope of review by 

remanding the case to the trial court for reconsideration of 
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its valuation of Perle’s interest in Protameen. 

  

 

 

I. 

 

A. 

Perle and Balsamides went into business together more 

than twenty-five years before this suit was filed. Because 

of their complementary areas of expertise, they were the 

ideal team. Balsamides, using the contacts he had made 

over the years as a purchasing agent for Revlon 

Corporation, became Protameen’s *355 “outside man,” to 

build the company’s sales base. Perle, with his 

background in chemistry, became the company’s “inside 

man,” responsible for the technical and administrative 

sides of the business. In addition to sales management, 

Balsamides was responsible for advertising, marketing, 

and insurance; Perle provided technical support for staff 

and customers, and handled purchasing and office 

management. 

  

The partners worked hard, and Protameen became a very 

successful business. By mid–1995, the company’s gross 

sales exceeded $19 million. Protameen employed more 

than a dozen people and used seven warehouses.2 Perle 

and Balsamides each had an annual income between $1 

million and $1.5 million. 

  

The trouble began in the late 1980s, when each man 

brought two sons into the business.3 Apparently, they 

expected that the sons eventually would assume 

ownership and management of the Company. 

Balsamides’s sons, and Perle’s oldest son Adam, started 

working for the company in 1987. Daniel Perle joined 

them in 1989. Balsamides’s sons started in sales and were 

paid very well. They received commissions, expense 

accounts, and company **723 cars, as did other 

Protameen salesmen. At Perle’s insistence, his sons 

started in administrative and office management 

positions, his area of expertise. Nevertheless, Perle 

believed his sons should receive the same compensation 

as Balsamides’s sons. The hostilities were spurred by that 

issue. 

  

*356 Eventually, both of Perle’s sons were moved into 

sales. Adam began in 1990, and Daniel a short time prior 

to this litigation. By that time, however, it was too late. 

The feuding already had begun and encompassed both the 

sons and their fathers. Conditions at Protameen 

deteriorated to the point where both sides compared the 

judicial separation they sought to a “divorce,” and one 

described the blood feud in which they were engaged as a 

“reenactment of the Hatfields and the McCoys.” 

  

 

 

B. 

In June 1995, Balsamides sought relief as an oppressed 

minority shareholder under N.J.S.A. 14A:12–7. He filed a 

Verified Complaint, and Order to Show Cause with 

Temporary Restraints, against Perle, Perle’s sons, and 

Protameen, Manlen, and Relco for immediate and 

permanent injunctive relief, for the appointment of a 

fiscal agent to operate the three corporations, and for the 

dissolution of the corporations. On July 20, 1995, the trial 

court entered a preliminary injunction and ordered that: 

all parties were to have equal access to business and 

computer records and to the corporation’s premises;4 

business decisions were not to be made without the 

concurrence of both Balsamides and Perle; and Perle was 

to provide Balsamides, weekly, with a complete list of all 

new accounts and new orders, and the names of the 

salesmen to whom that new business had been given. 

  

The trial court initially refused to appoint a provisional 

director. It changed that decision after physical violence 

broke out on Protameen’s premises between two 

employees who had taken opposite sides in the dispute. 

The following day, the trial court appointed a provisional 

director and ordered that a security guard be assigned to 

the premises to enable the continued operation of *357 

the business, and to prevent employees from being 

attacked physically. 

  

On July 31, 1995, defendants filed an Answer to 

plaintiffs’ Complaint, denying the allegations, and a 

Counterclaim seeking the sale of Protameen to a third 

party. The trial court directed Balsamides to cooperate 

with Perle in finding a third-party purchaser for the 

company. 

  

Between November 1995 and February 1996, the trial 

court held a nineteen-day trial. The primary witnesses 

were Balsamides and his sons, Perle, and the parties’ 

respective experts. Balsamides and his sons testified about 

the offenses they claimed Perle and his sons had 

committed. Perle, in turn, testified about alleged wrongful 

acts he claimed the Balsamideses committed against him 
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and his family. 

  

At the end of plaintiffs’ case, upon defendants’ motion, 

the court dismissed the claims against Adam and Daniel 

Perle. The court also dismissed Manny, Jr. and Thomas 

Balsamides’ claims against Leonard Perle. At the end of 

defendants’ case, the court dismissed defendants’ 

counterclaims for damages. Thus, the only claims 

remaining at the end of trial were Balsamides’ claims 

against Perle for breach of fiduciary duty, for which he 

sought dissolution of their companies, compensatory 

damages, punitive damages, attorneys’ fees and litigation 

costs, and Balsamides’ sons’ claims regarding Relco. 

  

The trial court found that Balsamides was an oppressed 

shareholder under N.J.S.A. 14A:12–7 and was entitled to 

buy- **724 out Perle’s interest in Protameen and Manlen 

for $1,960,500.5 Although recognizing that the 

“Balsamides group [was not] entirely blameless in this 

entire controversy,” the court found that any wrongdoing 

by that group was not intentional in nature and was *358 

not injurious to the company’s business. The court 

concluded that Perle, on the other hand, had “conducted 

himself in his vendetta against Balsamides in a way that 

was harmful to the business of Protameen, and [he] 

displayed little or no regard for the welfare of his own 

company and the interests of his partner.” 

  

The witnesses’ credibility and their demeanor were 

central to the court’s conclusions. The court observed that 

Perle’s “demeanor on the witness stand ... told a story 

louder and more clearly than any of the words spoken 

during the course of this trial. His quest for equality for 

his sons and his resentment completely blinded him to the 

practical implications of what he was doing.” 

  

Although noting that Perle had committed some trivial 

transgressions and engaged in unilateral decisionmaking 

that harmed the company, the court expressly stated that 

its decision to order a buy-out was not based on those 

factors. Specifically, the court deemed trivial Perle’s 

antiquated inventory system, his lack of quality control, 

his attempts to sell his interest to a third party, and his 

efforts to bolster Adam Perle’s efforts in Florida (except 

where those efforts were in violation of the B.F. Goodrich 

distribution agreement). Numerous other actions by Perle, 

on the other hand, were not trivial and constituted a 

breach of his fiduciary responsibility as a co-equal 

shareholder, amounting to shareholder oppression. 

Specifically, the court concluded that the following acts 

by Perle constituted oppression: Perle’s purposeful refusal 

or delay in providing technical information required for 

plaintiffs’ customers; his refusal to provide product 

samples when requested by plaintiffs’ customers; his 

refusal to stock inventory that he knew plaintiffs’ 

customers would be ordering; his assent to his son 

Adam’s sale of carbopol in Florida in violation of 

Protameen’s distribution agreement with B.F. Goodrich, a 

major customer of the Company; his denial of plaintiffs’ 

access to the Company’s computer system; and his 

disparaging treatment of plaintiffs in front of Protameen’s 

personnel and his condoning of similar actions by his 

sons. The court found that Perle intended those actions to 

embarrass plaintiff and harm plaintiff’s relationship with 

*359 his customers. Balsamides v. Perle, 313 N.J.Super. 

7, 14, 712 A.2d 673 (App.Div.1998). 

  

The court considered the alternatives to a forced buy-out. 

It rejected the idea of dissolving the corporation and 

selling its assets, concluding that the Company was worth 

significantly more as a going concern. Although Robert 

Pettus had offered to purchase the Company for $7.5 

million in November of 1996, the court found the offer 

too speculative and tentative to be given any credence. 

The court further found that sale of Protameen on the 

open market would be no less speculative and uncertain. 

Even if the court “first attempt [ed] to preserve the 

integrity of the corporation by appointing a provisional 

director, ... the corporation would have to be sold or have 

one partner buy out the other.” Balsamides, supra, 313 

N.J.Super. at 14, 712 A.2d 673. 

  

After considering all the alternatives, the court concluded: 

It is my judgment that Leonard 

Perle should be required to sell his 

interests in Protameen to Emanuel 

Balsamides. That is the remedy that 

I consider to be the fair, just, and 

equitable remedy in these 

circumstances. The buy-out of one 

co-owner by the other seems to me 

**725 to present the greatest 

possibilities of resolving this matter 

in the near future, of maximizing 

the benefit to both parties, and in 

preserving Protameen and its 

business to the greatest extent 

possible.... 

The court based its decision on the belief that Perle was 

more at fault; that the Company’s dynamic growth 

primarily resulted from Balsamides’s skill and 

connections; and that most members of the cosmetic 

industry viewed Balsamides as the “face” of Protameen. 
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In calculating the “fair value” of Perle’s shares, the court 

concluded that the “methodology and process” proposed 

by plaintiffs’ expert, Thomas J. Hoberman, was more 

reliable and his evaluation more credible than that of 

defendants’ expert, Robert E. Ott. 

  

Using an “excess earnings” method of valuation, 

Hoberman determined that Protameen had a value of 

$4,176,400, after applying a thirty-five percent 

marketability discount. Ott, using a combination of 

“market” and “income” approaches, valued the Company 

at $8,000,000. He did not apply a marketability discount, 

*360 concluding it was inappropriate because the court 

was directing the stock buy-out. 

  

The court specifically rejected Ott’s analysis, stating: 

Mr. Ott’s reasoning was that when 

the court provides the market by 

ordering a buy-out, there need be 

no concern for marketability and no 

discount for marketability. I 

disagree with Mr. Ott completely in 

that approach. The exercise of 

evaluation is not directed to 

determine the value of Protameen 

in light of a court ordered buy-out. 

It is to determine the intrinsic value 

of the business. Its value does not 

change simply because the court 

happens in this case to direct a 

buy-out. The investigation by the 

two experts should have been an 

investigation to determine the 

value, the proper value, the market 

value of Protameen at the time they 

were using. 

  

The court also declined to enforce the three-year 

restrictive covenant contained in the 1978 Stockholders’ 

Agreement. Instead, the court imposed a one-year, 

geographically unlimited, non-competition restrictive 

covenant on Perle. No non-competition restrictions were 

placed on Perle’s sons. 

  

When the decision was rendered, Balsamides became the 

equitable owner of Protameen and Manlen. Balsamides 

was ordered to pay approximately $1.96 million for 

Perle’s interest in Protameen and Manlen, after adjusting 

for the negative value of Manlen.6 Perle continued 

receiving his share of profits and salary until completion 

of the sale. The court enjoined Perle from entering 

Protameen’s premises except to remove his belongings 

with Balsamides’s permission and accompanied by 

Balsamides’s representative. 

  

The court denied plaintiffs compensatory damages, 

finding their proof inadequate. It also did not award 

plaintiffs’ counsel fees or *361 explain its reason for 

declining to award fees, even though plaintiffs’ had 

requested counsel fees in their complaint. The court 

reserved judgment on punitive damages against Perle. 

  

Shortly thereafter, the court issued a supplemental 

decision, in which it detailed a payment schedule for the 

purchase by Balsamides of Perle’s interest in the 

businesses. It issued another supplemental decision on 

May 15, 1996, in which it assessed **726 punitive 

damages against Perle in the amount of $75,000. 

  

Perle (without his sons) filed a Notice of Appeal, seeking 

reversal of the trial court’s decision on the grounds that it 

erred in valuing Perle’s share of Protameen and in 

assessing punitive damages. Balsamides cross-appealed 

on the basis that he should have been awarded counsel 

fees and that the one-year restrictive covenant was too 

short and should have been extended for the full three 

years contemplated by the Stockholders’ Agreement. 

  

 

 

C. 

The Appellate Division affirmed the buy-out order as 

being consistent with N.J.S.A. 14A:12–7(1)(c). It also 

affirmed the terms of the restrictive covenant imposed on 

Perle, and the punitive damages assessed against him. 

Balsamides, supra, 313 N.J.Super. at 29–33, 712 A.2d 

673. The panel specifically disagreed with the trial court’s 

application of a marketability discount and remanded the 

valuation question, as well as determination of counsel 

fees. 

  

While acknowledging the limited scope of appellate 

review, id. at 13, 712 A.2d 673, and the deference 

generally due a trial court’s acceptance or rejection of an 

expert’s valuation opinion, id. at 19, 712 A.2d 673, the 

Appellate Division nonetheless rejected certain aspects of 

the trial court’s valuation of Protameen. The panel 

concluded that the trial court erred in completely rejecting 

Ott’s valuation method and accepting Hoberman’s, 

particularly where the method accepted, the “excess 
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earnings” method, was disfavored by the Internal 

Revenue Service. Id. at 21–22, 23, 712 A.2d 673. It 

remanded for the trial court to reconsider its acceptance 

*362 of the eleven percent rate of return on net tangible 

assets and the thirty percent capitalization rate that 

plaintiffs’ expert had used in his valuation. Specifically, 

the Appellate Division questioned the “six factors” 

Hoberman had used to justify the capitalization rate. Id. at 

23–24, 712 A.2d 673. It also instructed the trial court to 

reconsider whether allowing Perle’s sons to compete 

freely with Protameen would have an appreciable effect 

on the Company’s value, thereby affecting the 

capitalization rate. Id. at 25–26, 712 A.2d 673. 

  

The most important disagreement, however, concerned 

the trial court’s use of a thirty-five percent marketability 

discount in valuing Perle’s stock. The Appellate Division 

did not dispute the usefulness of the marketability 

discount as a general rule. However, it disagreed with its 

propriety in these circumstances. Id. at 26, 712 A.2d 673. 

In the court’s view, 

[t]he problem with applying such a discount in this case 

is that there was no sale of Perle’s stock to the general 

public nor was Balsamides buying an interest in the 

company, minority or otherwise, that might result in the 

later sale of a partial interest to a member of the public. 

Rather, this was a case of a fifty percent owner buying 

the stock of the other fifty percent owner, resulting in 

the buyer obtaining total ownership of the corporation. 

The appraisal by Hoberman, accepted by the court, 

with all of its deductions for adverse internal and 

market conditions, was aimed at determining the fair 

market value of the entire corporation if that 

corporation were to be sold. Applying a marketability 

discount to reduce that valuation flies in the face of the 

initial valuations of both Hoberman and Ott of 100% of 

the corporation. 

[Id. at 27–28, 712 A.2d 673.] 

  

Accordingly, the Appellate Division remanded the matter 

to the Chancery Division for reconsideration of the 

valuation of Perle’s interest in Protameen in light of its 

opinion. Id. at 33, 712 A.2d 673. It also remanded on the 

issue of counsel fees, which had been raised at trial but 

not addressed in the trial court’s decision. Ibid. 

  

Judge Wecker, in her concurrence, agreed that Protameen 

had been undervalued **727 substantially. In her view, 

however, the undervaluation was due solely to an 

improper application of the marketability discount and 

she would not have disturbed the trial court’s conclusions 

regarding any other issue. All were “subjects of *363 

credible though disputed evidence.” Id. at 34, 712 A.2d 

673 (Wecker, J., concurring). She wanted to make clear, 

since she thought the majority opinion did not, that a 

marketability discount might, under some circumstances, 

be applicable to sole ownership of a close corporation. 

Ibid. 

  

The Balsamideses petitioned this Court for certification, 

seeking reversal of the Appellate Division’s decisions to 

reject the use of a marketability discount and to remand 

for reconsideration of Protameen’s valuation. Perle 

cross-petitioned. He opposed the relief sought by 

Balsamides, and sought review of the Appellate 

Division’s remand with respect to counsel fees and its 

affirmance of the punitive damages assessment. We 

granted Balsamides’s petition, 156 N.J. 425, 719 A.2d 

1023 (1998), and denied Perle’s cross-petition. Ibid. 

  

 

 

II. 

The principal issue in this case is valuation. Balsamides, 

supra, 313 N.J.Super. at 16, 712 A.2d 673. Specifically, 

the controversy centers on the valuation reports and 

methods used by the parties’ respective experts: Thomas 

Hoberman, a certified public accountant, who represented 

Balsamides; Robert Ott, a Chartered Financial Analyst, 

who represented Perle. While acknowledging that the 

market, income, and cost approaches to valuation were 

preferable, Hoberman testified that he had insufficient 

data to use those methods. Therefore, he used the “excess 

earnings” method to value Protameen. 

  

Under the “market approach,” the subject company is 

analyzed in relation to comparable companies traded on 

an “open free market.” Hoberman testified that he found 

no companies truly “comparable” to Protameen. He could 

not use direct competitors because each company did its 

own research and development, making them inherently 

dissimilar. He found four companies that used the same 

Standard Industrial Classification number as Protameen, 

with similar sales revenue, but they had many more 

employees than Protameen. In addition, according to 

Hoberman, *364 Protameen operated more like a 

company with only $1 million to $2 million in sales. It did 

not use computer software to maintain its accounting and 

inventory records; they still were kept manually, with 

ledger sheets and index cards. 

  

Hoberman also rejected the “income approach.” The 

income approach accounts for value based on future net 

income or cash flow. To use it, the appraiser must be able 
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to project income or cash flow for the coming five-year 

period. Because Hoberman was not permitted to interview 

Perle, he was unable to make credible projections, 

especially for anticipated capital expenditures. Hoberman 

rejected the cost approach because it produced a value 

lower than that calculated using the “excess earnings” 

approach. 

  

Hoberman ultimately applied the “excess earnings” 

method of valuation. He testified that there was no better 

method to value Protameen, and that such a method 

“generally” was used to value closely-held companies and 

professional practices. The “excess earnings” method or 

“formula method,” is described in Rev. Rul. 68–609, 

1968–2 C.B. 327, 1968 WL 15211, as follows: 

A percentage return on the average 

annual value of the tangible assets 

used in a business is determined, 

using a period of years (preferably 

not less than five) immediately 

prior to the valuation date. The 

amount of the percentage return on 

tangible assets, thus determined, is 

deducted from the average earnings 

of the business for such period and 

the remainder, if any, is considered 

to be the amount of the average 

annual earnings from the intangible 

assets of the business for the 

period. This amount (considered 

**728 as the average annual 

earnings from intangibles), 

capitalized at a percentage of, say 

15 to 20 percent, is the value of the 

intangible assets of the business 

determined under the “formula” 

approach. 

The Revenue Ruling also states that the “excess earnings” 

approach may be used “only if there is no better basis 

therefor available.” 

  

In applying the “excess earnings” method, Hoberman first 

determined earnings for the previous five and a half years, 

based on the Company’s financial statements. He then 

calculated the average weighted earnings from December 

1990 to June 1995 as $1,195,659, and the average annual 

weighted value of the Company’s net tangible assets as 

$2,786,949. Because Protameen had *365 been growing 

rapidly in the previous few years, Hoberman weighted the 

recent years most heavily when he projected future 

earnings and future value. 

  

Next, Hoberman applied an eleven percent rate of return 

to the average annual weighted value of the net tangible 

assets. According to his report, eleven percent “reflects 

the rate of return that would be required on the tangible 

assets in order for the Company to service its debt, if 

management decided to leverage the assets, and cover its 

operating overhead.” The calculated return on tangible 

assets was $306,564 (eleven percent of $2,786,949). 

Hoberman deducted that average return on tangible assets 

($306,564) from the average weighted earnings for the 

corporation ($1,195,659), and was left with $889,094 in 

additional earnings. That figure represents the average 

annual earnings from intangible assets, or the average 

“excess earnings” of the corporation for the five years 

preceding the valuation. Hoberman capitalized the 

average “excess earnings” at a rate of thirty percent, 

resulting in projected “excess earnings” of $2,963,657. In 

order to determine the value of the corporation before 

applying the marketability discount, Hoberman projected 

the net value of the corporation’s tangible assets as of the 

date of valuation at $3,461,583. To the tangible asset 

value, he added $2,963,647 (the “excess earnings” 

capitalized at thirty percent) for a total value of 

$6,425,230. Hoberman testified that he used a rate of 

return and capitalization rate higher than average to 

account for the inherent risks in small companies 

generally and the specific risks, listed infra, at 370, 734 

A.2d at 731, associated with Protameen. 

  

Finally, Hoberman applied a thirty-five percent 

marketability discount to the calculated total value. He 

testified that, according to studies, thirty-five percent was 

a mid-range or conservative discount rate. Hoberman 

estimated Protameen’s final value to be $4,176,000. 

  

Ott, Perle’s expert, used both the income approach and 

the market approach, but relied heavily on the income 

approach. He testified that use of the cost or “excess 

earnings” approach would *366 be inappropriate under 

the circumstances. The income approach seeks to 

determine the present value of all future earnings or, more 

accurately, the present value of the Company’s future 

cash flow. Thus, the income approach calculates the 

equilibrium price at which a buyer will buy and a seller 

will sell. To determine Protameen’s equilibrium price, Ott 

first computed normalized net income after taxes. He then 

added back noncash items (such as depreciation) to obtain 

the historical cash flow. The historical cash flow was used 

to project future cash flow. In projecting, Ott based future 

capital expenditures on Protameen’s historical spending. 

(That is the information that Hoberman was missing.) 
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Those calculations yielded “free cash flow”—the cash 

that would be available to a buyer. 

  

Annualizing the results through October 1995, Ott found 

free cash flow for 1995 to be $909,244. Ott incorporated 

industry trends, economic forecasts, future growth and 

expense forecasts, and discussions with management into 

the projected free cash flow. He calculated the present 

value of free cash flow over the next five years **729 to 

be $3,526,110. He projected Protameen’s residual value 

(obtained by projecting free cash flows from the fifth year 

to infinity using a formula) to be $4,537,605. 

Consequently, the present value of all future free cash 

flows totaled approximately $8,063,000. According to 

Ott, that was the Company’s value under the income 

approach. 

  

Ott verified his findings with the market approach. He 

identified four public companies engaged in chemical 

distribution and compared them with Protameen. Based 

on the value of those companies, Protameen was worth 

$13,600,000. Recognizing, however, that there were no 

truly comparable companies, Ott did not treat this result 

as an actual estimate of Protameen’s value, but as a 

“sanity check” to his income approach and as evidence 

that Protameen had significant value. 

  

Ott also testified to several disagreements with 

Hoberman’s valuation. First, he disagreed with 

Hoberman’s use of the “excess earnings” approach, which 

he stated was the least desirable *367 method of 

valuation. He also objected to the six-year time frame on 

which Hoberman’s projections were based, because 

Protameen produced lower earnings during the early 

portion of that period. Subsequently, Protameen exhibited 

significant growth. He, therefore, used a three-year 

unweighted average. He also testified that Hoberman 

erroneously capitalized earnings before taxes, rather than 

after taxes. Hoberman also normalized Perle’s salary but 

not Balsamides’s salary. Balsamides, supra, 313 

N.J.Super. at 18, 712 A.2d 673. Ott also objected to the 

eleven percent rate of return applied to tangible assets and 

to the thirty percent capitalization rate. Ott considered 

those rates too high, because of the Company’s significant 

positive growth. Ibid. He used rates of nine and eighteen 

percent, respectively. 

  

His strongest disagreement, however, was with the 

thirty-five percent marketability discount. Ott stated such 

a discount was not appropriate when valuing one hundred 

percent of a company. Id. at 18–19, 712 A.2d 673. He 

testified that only a nominal discount was warranted, 

perhaps seven percent to reflect a brokerage fee. Id. at 19, 

712 A.2d 673. 

  

Accordingly, Ott valued the company at $8,285,000, 

using both the market and income approaches, but relying 

primarily on the income approach. Thus, the experts’ 

values for Protameen ranged from Hoberman’s 

$4,176,000 to Ott’s $8,285,000, further demonstrating 

that valuing a closely-held corporation is more an art than 

a science. 

  

 

 

III. 

Balsamides asserts that by rejecting some of the trial 

court’s findings with respect to his expert’s valuation 

method, the Appellate Division exceeded the allowable 

scope of its appellate review. In Rova Farms Resort v. 

Investors Ins. Co., 65 N.J. 474, 483–84, 323 A.2d 495 

(1974), we stated: 

Considering first the scope of our appellate review of 

judgment entered in a non-jury case, as here, we note 

that our courts have held that the findings on which it is 

based should not be disturbed unless “ * * * they are so 

wholly insupportable as to *368 result in a denial of 

justice,” and that the appellate court should exercise its 

original fact finding jurisdiction sparingly and in none 

but a clear case where there is no doubt about the 

matter.... That the finding reviewed is based on factual 

determinations in which matters of credibility are 

involved is not without significance. Findings by the 

trial judge are considered binding on appeal when 

supported by adequate, substantial and credible 

evidence. 

[Citations omitted]. 

  

That standard is particularly significant in valuation 

disputes, which frequently become battles between 

experts. Rapid–American Corp. v. Harris, 603 A.2d 796, 

802 (Del.1992). The findings of the trial court are critical 

as the valuation of closely-held **730 corporations is 

inherently fact-based. Rev. Rul. 59–60, C.B.1959–1. In 

other words, valuation of closely-held corporations is not 

an exact science. Lavene v. Lavene, 148 N.J.Super. 267, 

275, 372 A.2d 629 (App.Div.), certif. denied, 75 N.J. 28, 

379 A.2d 259 (1977). There is no right answer. 

  
[1] Experts exercise judgment at many stages in the 

valuation process. As a result, their credibility and 

reliability are critical. Only the trial court has the 

opportunity to see, hear, and question the expert 
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witnesses. Additionally, in complicated proceedings such 

as this, the trial court’s findings on valuation typically are 

only one aspect of the overall resolution of the matter. 

Appellate courts should take care in accepting some and 

rejecting other findings of the court, as that may disturb 

the logic and equitable balance of the trial court’s other 

conclusions. Accordingly, great deference is due a trial 

court’s finding, which “will not be disturbed unless it is 

clearly erroneous or shows an abuse of discretion.” 

Madeline Marzano–Lesnevich & Francine Del Vescovo, 

The Minority Discount, 18 N.J. Fam. Law 338, 339 

(1998). 

  

Whether the Court exceeded the allowable scope of its 

review by remanding to the trial court to reconsider 

Hoberman’s use of the “excess earnings” approach, the 

eleven percent rate of return on tangible assets, and the 

thirty percent capitalization rate is a close question. We 

find that a careful reading of the Appellate Division’s 

opinion discloses that it did not find that the trial court 

*369 had abused its discretion, but merely sought a 

clarification of some of that court’s findings on 

Hoberman’s methods. 

  
[2] We find adequate support in the record for the trial 

court’s approval of Hoberman’s use of the “excess 

earnings” method. Both Hoberman and the trial court 

recognized that “excess earnings” was not the preferred 

method of valuation. The court noted that although not 

preferred, “excess earnings” is an acceptable method, and 

Hoberman chose it, in part, because defendants would not 

provide the information needed to employ any other 

method. We are not convinced that by plaintiff’s counsel 

deposing Perle that Hoberman could have received the 

data required to use the income approach; given the 

acrimony between the parties, it certainly would not have 

been acquired without a great deal of difficulty. 

Accordingly, the trial court did not abuse its discretion by 

accepting Hoberman’s use of the “excess earnings” 

approach as the best approach available. At this point in 

the litigation, the trial court’s conclusion on that issue 

should not be disturbed. 

  

Revenue Ruling 68–609 states that in using the “excess 

earnings” approach: 

The percentage of return on the average annual value of 

the tangible assets used should be the percentage 

prevailing in the industry involved at the date of 

valuation, or (when the industry percentage is not 

available) a percentage of 8 to 10 percent may be used. 

The 8 percent rate of return and the 15 percent rate of 

capitalization are applied to tangibles and intangibles, 

respectively, of businesses with a small risk factor and 

stable and regular earnings; the 10 percent rate of 

return and 20 percent rate of capitalization are applied 

to businesses in which the hazards of business are 

relatively high. 

The above rates are used as examples and are not 

appropriate in all cases. In applying the “formula” 

approach, the average earnings period and the 

capitalization rates are dependent upon the facts 

pertinent thereto in each case. 

  
[3] Because Revenue Ruling 68–609, supra, recommends a 

rate of return of between eight and ten percent, the 

Appellate Division questioned Hoberman’s use of an 

eleven percent return on tangible assets. Hoberman 

explained that the difference resulted from Protameen’s 

inability to obtain the prime rate. The best rate available 

to the Company was the prime rate **731 plus two *370 

percent, or eleven percent. Although this claim was 

disputed, we believe there was sufficient credible 

evidence to support Hoberman’s position and would not 

disturb the trial court’s findings. 

  

The Appellate Division also questioned the trial court’s 

acceptance of a capitalization rate as high as thirty percent 

in light of Ott’s use of eighteen percent. Balsamides, 

supra, 313 N.J.Super. at 23, 712 A.2d 673. The trial court 

observed that Hoberman based his rate on six negative 

factors: (1) lack of a full-time chemist; (2) projected 

decline in the market for the Company’s animal- and 

mineral-based chemicals over the next five to ten years; 

(3) use of purchasing policies that placed a priority on 

price over quality; (4) potential cancellation of 

Protameen’s contract with B.F. Goodrich at any time; (5) 

reliance on six customers that accounted for twenty-seven 

percent of the sales; and (6) generation of nearly half the 

Company’s sales by Balsamides. The Appellate Division 

observed that all of those factors could be corrected with 

Balsamides in full control of the Company. The panel also 

questioned why those six factors warranted a nine percent 

increase in the capitalization rate. Moreover, Hoberman 

relied primarily on information he received from 

Balsamides to establish those factors. The concerns that 

the Appellate Division noted with respect to the six 

factors appear to have merit. Id. at 23–24, 712 A.2d 673. 

  

Again, the panel did not specifically find that the trial 

court abused its discretion by accepting the thirty percent 

capitalization rate, but ordered the trial court to reexamine 

the significance of the factors on remand and, perhaps, 

consider other factors. The court observed that one other 

potential factor for the court to consider is the possibility 

of competition from Perle’s sons, who are not bound by a 

non-competition agreement. Additionally, the trial court 

cut Perle’s non-competition agreement to one year. At 
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oral argument, the Appellate Division was informed that 

Protameen has already lost customers to competition from 

the Perles. Id. Although recognizing that the covenants 

cannot be changed at this late date, the Appellate Division 

nevertheless suggested that *371 on remand those 

competition factors be considered in reassessing the thirty 

percent capitalization rate. Id. at 33, 712 A.2d 673. Those 

additional factors alone may be sufficient to justify the 

thirty percent capitalization rate. If on remand, the trial 

court still considers the thirty percent rate applicable, the 

Appellate Division should accept that court’s conclusion. 

  

 

 

IV. 

 

A. 

The trial court found, and the Appellate Division 

affirmed, that Balsamides was an “oppressed 

shareholder,” as defined by N.J.S.A. 14A:12–7. That 

statute provides in pertinent part: 

(1) The Superior Court, in an action brought under this 

section, may appoint a custodian, appoint a provisional 

director, order a sale of the corporation’s stock as 

provided below, or enter a judgment dissolving the 

corporation, upon proof that 

.... 

(c) In the case of a corporation having 25 or less 

shareholders, the directors or those in control have 

acted fraudulently or illegally, mismanaged the 

corporation, or abused their authority as officers or 

directors or have acted oppressively or unfairly toward 

one or more minority shareholders in their capacities 

as shareholders, directors, officers, or employees.7 

  

.... 

**732 (8) Upon motion of the corporation or any 

shareholder who is a party to the proceeding, the 

court may order the sale of all shares of the 

corporation’s stock held by any other shareholder 

who is a party to the proceeding to either the 

corporation or the moving shareholder or 

shareholders, whichever is specified in the motion, 

if the court determines in its discretion that such 

an order would be fair and equitable to all parties 

under all of the circumstances of the case. 

(a) The purchase price of any shares so sold shall 

be their fair value as of the date of the 

commencement of the action or such earlier or 

later date deemed equitable by the court, plus or 

minus any adjustments deemed equitable by the 

court if the *372 action was brought in whole or 

in part under paragraph 14A:12–7(1)(c) 

[oppression rather than deadlock]. 

(b) Within five days after the entry of any such 

order, the corporation shall provide each selling 

shareholder with the information it is required to 

provide a dissenting shareholder under section 

14A:11–6, and within 10 days after entry of the 

order the purchasing party shall make a written 

offer to purchase at a price deemed by the 

purchasing party to be the fair value of the shares. 

(c) If the parties are unable to agree on fair value 

within 40 days of entry of the order, the court shall 

make the determination of the fair value, and the 

provisions of sections 14A:11–8 through 

14A:11–11 shall be followed insofar as they are 

applicable. 

[N.J.S.A. 14A:12–7 (emphasis added) ] 

N.J.S.A. 14A:12–7(8), the buy-out section, was added to 

the New Jersey Business Corporation Act by the 1973 

amendments. See 1973 N.J. Laws ch. 366 ¶ 67. The 

Oppressed Shareholder Statute recognizes that the most 

sensible remedy to resolve problems of deadlock, 

dissension, or oppression often will be to “effect a 

corporate divorce. It also recognizes that a purchase and 

sale of shares at a fair price may be more desirable to all 

parties than a dissolution.” 2 John R. MacKay II, New 

Jersey Business Corporations, ¶ 14–6(d)(2)(a) (2d 

ed.1996). 

  

In this case, the key question is whether Perle received 

“fair value” for the shares of stock he was judicially 

ordered to sell to Balsamides. Specifically, whether the 

trial court in calculating the “fair value” of his shares 

should have applied a discount reflecting the lack of 

marketability or nonmarketability of those shares 

(“marketability discount”). 

  
[4] [5] We first discuss what standard of review is 

appropriate in determining whether the trial court erred in 

applying the “marketability discount.” A trial court’s 

findings are entitled to great deference and will be 

overturned only if the trial court abuses that discretion. 

Rova Farms Resort, supra, 65 N.J. at 484, 323 A.2d 495. 
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However, matters of law are subject to a de novo review. 

  
[6] In analyzing corporate law issues, we find Delaware 

law to be helpful. Lawson Mardon Wheaton, supra, 160 

N.J. at 398, 734 A.2d 738; *373 Pogostin v. Leighton, 216 

N.J.Super. 363, 373, 523 A.2d 1078 (App.Div.1987), 

certif. denied, 108 N.J. 583, 531 A.2d 1356, cert. denied 

484 U.S. 964, 108 S.Ct. 454, 98 L.Ed.2d 394 (1987). In 

Rapid–American Corp., supra, 603 A.2d at 804, the 

Delaware Supreme Court held that the trial court’s refusal 

to add a “control premium” to the publicly-traded equity 

value of the company should be reviewed de novo. 

Likewise, the determination of whether a “marketability 

discount” is applicable implicates a question of law, and 

also is subject to de novo review. Lawson Mardon 

Wheaton, supra, 160 N.J. at 398, 734 A.2d 738; Lawson 

Mardon Wheaton v. Smith, 315 N.J.Super. 32, 54–55, 716 

A.2d 550 (App.Div.1998); Balsamides, supra, 313 

N.J.Super. at 26, 712 A.2d 673. 

  

**733 Before exploring the issue of marketability 

discounts, it is useful to understand the distinction 

between a marketability discount and a minority discount. 

A minority discount adjusts for lack of control over the 

business entity, while a marketability discount adjusts for 

a lack of liquidity in one’s interest in an entity. Even 

controlling interests in nonpublic companies may be 

eligible for marketability discounts, as the field of 

potential buyers is small, regardless of the size of the 

interest being sold. Lawson Mardon Wheaton, supra, 160 

N.J. at 398–99, 734 A.2d 738. James Edward Harris, 

Valuation of Closely–Held Partnerships and 

Corporations: Recent Developments Concerning Minority 

Interest and Lack of Marketability Discounts, 42 Ark. 

L.Rev. 649, 660 (1989); Edwin T. Hood, et al., Valuation 

of Closely Held Business Interests, 65 UMKC L.Rev. 399, 

438 (1997). We note that Perle’s expert, Ott, confused the 

concepts when he stated “a marketability discount is used 

only when trying to evaluate the interest of minority 

shares of stock.” 

  

To understand at what level the discounts are to be 

applied also may be significant: 

It is important to note the distinction between applying 

a discount at the corporate level to one or more of the 

values initially determined in valuing the entire 

corporation, as opposed to applying a discount at the 

shareholder level after the corporation has been valued. 

Discounting at the corporate level may be entirely *374 

appropriate if it is generally accepted in the financial 

community in valuing businesses. 

[1 John MacKay II, New Jersey Business 

Corporations, § 9–10(c)(2), n.426 (citations 

omitted).] 

  

 

 

B. 

[7] We now address the meaning of “fair value” in the 

Oppressed Shareholder Statute. That term is not defined 

in either that statute or in the Appraisal Statute. Most 

interpretations have considered the term in the context of 

dissenters’ rights. But, as one commentator has observed, 

there is no reason to believe that “fair value” means 

something different when addressed to dissenting 

shareholders (N.J.S.A. 14A:11) than it does in the context 

of oppressed shareholders (N.J.S.A. 14A:12). 1 MacKay, 

supra, § 9–10(c)(2) n. 426. See also Robblee v. Robblee, 

68 Wash.App. 69, 841 P.2d 1289, 1294 (1992) (holding 

that “fair value” means the same in an oppressed 

shareholder action as in a dissenting shareholder action). 

  

Until the adoption of the New Jersey Business 

Corporation Act, N.J.S.A. 14A:1–1 to –16.4 in 1968, New 

Jersey required dissenters in appraisal actions to be paid 

the “full market value” for their shares. However, the 

New Jersey Corporation Law Revision Commission 

abandoned the more restrictive standard of “full market 

value” used in Title 14 [of the Revised Statutes, the 

pre–1968 corporate law], in favor of the broader and 

more flexible test of “fair value” found in the [the 

ABA’s] Model [Business Corporation] Act. In most 

cases the shares to be appraised will not be readily 

marketable. 

[1968 Commissioners’ Comment to N.J.S.A. 

14A:11–3.] 

“Fair value,” thus, is not synonymous with fair market 

value.8 

  

**734 In Lawson Mardon Wheaton, supra, 160 N.J. at 

397, 734 A.2d 738, we recognized that “there is no *375 

inflexible test for determining fair value” and that “an 

assessment of fair value requires consideration of ‘proof 

of value by any techniques or methods which are 

generally acceptable in the financial community and 

otherwise admissible in court.’ ” 1 MacKay, supra, § 

9–10(c)(1) (citing Dermody v. Sticco, 191 N.J.Super. 192, 

196, 465 A.2d 948 (Ch.Div.1983)) (quoting from 

Weinberger v. UOP, Inc., 457 A.2d 701 (Del.1983), rev’g 

426 A.2d 1333 (Del.Ch.1981)); see also 2 ALI Principles, 

Principles of Corporate Governance: Analysis and 
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Recommendations, comment d to ¶ 7.22 at 305–06 (1994) 

(2 ALI Principles ). 

  

In calculating the “fair value” of Perle’s stock, the main 

question to be resolved is whether the corporation’s value 

should be reduced by a marketability or other discount. 

As stated previously, marketability discounts reflect the 

decreased worth of shares of stock in a closely-held 

corporation, for which there is no readily available 

market. In Lawson Mardon Wheaton, supra, 160 N.J. 383, 

734 A.2d 738, we addressed the applicability of 

marketability discounts when valuing dissenting 

shareholders’ stock in a statutory appraisal action, 

pursuant to N.J.S.A. 14A:11–3.9 We recognized that there 

is no clear consensus on whether a marketability discount 

should be applied in those circumstances. *376 Id.  at 

400–01, 734 A.2d 738. Nevertheless, based on our review 

of the history and policies behind dissenters’ rights and 

appraisal statutes, we found most persuasive those cases 

holding that marketability discounts generally should not 

be applied in determining the “fair value” of a dissenting 

shareholder’s stock in an appraisal action. Id. at 402, 734 

A.2d 738. Of course, there may be situations where equity 

compels another result. Ibid. 

  

There is even less consensus about whether discounts 

should be applied in oppressed shareholder actions. 

Although other jurisdictions are divided, the majority 

reject the use of discounts for lack of marketability or 

liquidity, and minority discounts. 2 MacKay, supra, § 

14–6(d)(2)(d). Most of the cases deal exclusively with the 

minority discount and do not address the marketability 

discount; others do not distinguish the discounts. 

Charland v. Country View Golf Club, Inc., 588 A.2d 609, 

613 (R.I.1991) (finding that no minority and marketability 

discounts should be applied to purchase price of shares of 

fifteen percent shareholder when corporation elected to 

purchase his shares “at a price equal to their fair value.”); 

Robblee, supra, 841 P.2d at 1294–95 (analogizing 

situation to dissenting shareholder action, court held that 

“minority fair market value discount” should not apply to 

shares of minority shareholder where there was no 

oppression by majority shareholder); Pooley v. Mankato 

Iron & Metal, Inc., 513 N.W.2d 834, 837–38 

(Minn.Ct.App.1994), review denied, 1994 Lexis 389 

(Minn. May 17, 1994) (holding that court did not abuse its 

discretion in declining to reduce value of minority 

shareholder’s share by minority discount in ordered 

buy-out of minority shareholders’ shares pursuant to 

Minn.Stat. ¶ 302A,751, subd. 2 (1988)); compare In re 

Seagroatt Floral Co., 78 N.Y.2d 439, 576 N.Y.S.2d 831, 

583 N.E.2d 287, 291–92 (1991) (holding that application 

of marketability discount to value all shares of 

corporation was appropriate, but application of further 

minority **735 discount was inappropriate) with McCann 

Ranch, Inc. v. Quigley–McCann, 276 Mont. 205, 915 P.2d 

239, 242–43 (1996) (finding trial court did not err in 

applying minority discount of twenty-five percent in 

determining “fair value” of minority shareholder’s shares, 

where court found plaintiff *377 had not initiated court 

action as oppressed shareholder and parties had agreed to 

accept value of stock as determined by lower court that 

applied specific methodology recommended by plaintiff’s 

own expert appraiser) and McCauley v. Tom McCauley & 

Son, Inc., 104 N.M. 523, 724 P.2d 232, 243–44 

(App.1986) (allowing twenty-five percent minority 

discount to shares of oppressed shareholder because he 

had noncontrolling interest in closely-held corporation); 

see also Balsamides, supra, 313 N.J.Super. at 27–29, 712 

A.2d 673 (acknowledging split among courts deciding 

issue). 

  

N.J.S.A. 14A:12–7(8)(a) governs court-ordered 

dissolution. That section specifically provides that the 

purchase price shall be a “fair value” “deemed equitable 

by the court, plus or minus any adjustments deemed 

equitable by the court if the action was brought” under 

N.J.S.A. 14A:12–7(1)(c) (the Oppressed Shareholder 

Statute). Thus, the statute gives courts “substantial 

discretion to adjust [the company’s] purchase price” to 

reflect a marketability discount. 2 MacKay, supra, § 

14–6(d)(2)(e). Particularly when court actions are filed on 

account of “oppression -as opposed to deadlock[,]” “[f]air 

value may be adjusted to the extent the court deems 

equitable.” Ibid. 

  

Accordingly, we find that courts in deciding whether to 

apply a marketability discount to determine the “fair 

value” of shares of a shareholder forced to sell his stock 

in a judicially ordered buy-out must take into account 

what is fair and equitable. 

  

 

 

C. 

[8] Plaintiffs claim that the Appellate Division’s decision 

creates an “unjust sanction” for the owners of close 

corporations. By not applying a marketability discount, 

plaintiff argues, the remaining shareholder will have to 

absorb the full reduction for lack of marketability when 

he sells the company at a future date. The Appellate 

Division, conversely, thought it would be “neither ‘fair’ 

nor ‘equitable’ for the surviving shareholder to obtain the 

selling shareholder’s interest at a discount.” Balsamides, 

supra, 313 N.J.Super. at 29, 712 A.2d 673. 
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*378 Central to the Appellate Division’s and defendant’s 

argument that no marketability discount should apply is 

the fact that the buyer does not have to be found from a 

pool of buyers, large or small. The buyer is found: it is 

Balsamides. Applying that theory, the Appellate Division 

dismissed the notion that Balsamides might sell all or part 

of the Company in the future: 

The problem with applying such a discount in this case 

is that there was no sale of Perle’s stock to the general 

public nor was Balsamides buying an interest in the 

company, minority or otherwise, that might result in the 

later sale of a partial interest to a member of the public. 

[Id. at 27, 712 A.2d 673.] 

That is an erroneous assumption. The position of the 

Appellate Division ignores the reality that Balsamides is 

buying a company that will remain illiquid because it is 

not publicly traded and public information about it is not 

widely disseminated. Protameen will continue to have a 

small base of available purchasers. If it is resold in the 

future, Balsamides will receive a lower purchase price 

because of the company’s closely-held nature. 

  

If Perle and Balsamides sold Protameen together, the 

price they received would reflect Protameen’s illiquidity. 

They would split the price and also share that detriment. 

Similarly, if Balsamides pays Perle a discounted price, 

Perle suffers half the lack-of-marketability markdown 

now; Balsamides suffers the other half when he **736 

eventually sells his closely-held business. Conversely, if 

Perle is not required to sell his shares at a price that 

reflects Protameen’s lack of marketability, Balsamides 

will suffer the full effect of Protameen’s lack of 

marketability at the time he sells. Accordingly, we find 

that Balsamides should not bear the brunt of Protameen’s 

illiquidity merely because he is the designated buyer. 

  

To secure a “fair value” for Perle’s stock, a marketability 

discount should be applied. To do otherwise would be 

unfair, particularly since Perle was the oppressor and 

Balsamides was the oppressed shareholder. The fact that 

the buyer is known is irrelevant. When Balsamides 

eventually sells, he will suffer the full effect of any 

marketing difficulties. Because the “equities” of *379 this 

case quite clearly lie with Balsamides, it would be unfair 

to allow Perle to receive Protameen’s undiscounted value. 

  

We further observe that a thirty-five percent marketability 

discount, if properly applied, was appropriate in this case. 

The Appellate Division, although rejecting the use of the 

discount, commented that marketability discounts 

typically have ranged between thirty percent and forty 

percent. Balsamides, supra, 313 N.J.Super. at 27, 712 

A.2d 673. One author cites a study documenting 

marketability discounts in the range of thirty percent to 

forty percent for closely-held companies. Harris, supra, 

42 Ark. L.Rev. at 658–59; see also Hood, et al., supra, 65 

UMKC L.Rev. at 439–40 (citing study concluding that 

“35% nonmarketability discount from intrinsic value is 

appropriate for stock in a closely-held corporation”). 

Accordingly, we find that a thirty-five percent 

marketability discount is within the generally accepted 

and reasonable range given the facts presented. 

  

 

 

D. 

The question remains whether a marketability discount 

properly was applied below. Some commentators observe 

that a marketability discount is not a discount at all. 

Rather, it is a price adjustment reflecting factors typical of 

close corporations. Those factors include dependence on 

key employees or key customers, and go beyond the ready 

salability or liquidity of the firm. To adjust for those 

factors, an appraiser might use a higher capitalization rate 

or a lower multiple for earnings. John R. MacKay II, A 

Pair of Important Holdings, 153 N.J.L.J. 962, 963 (1998). 

As one commentator observes: 

Up until its most recent addition, the IRS Valuation 

Guide advised agents that the most effective way to 

counter taxpayer arguments for the marketability 

discount “is to indicate that you have taken it into 

consideration in your overall appraisal of the stock and 

for that reason you have applied a conservative 

capitalization rate or weighed certain of the other 

factors from a conservative standpoint to give effect to 

this marketability factor.” 

[Harris, supra, 42 Ark. L.Rev. at 657–58]. 

  

*380 Hoberman asserts that he did not factor a 

marketability discount into his choice of the thirty percent 

capitalization rate and examination of his testimony 

supports that conclusion. On direct examination, 

Hoberman explained how he valued Protameen using the 

“excess earnings” method. He testified that he arrived at a 

value of $4,170,000 after applying a thirty-five percent 

discount for lack of marketability. That amount 

represented “a value of the company based on one 

hundred percent of the stock.” 

  

The trial court then asked Hoberman specifically, “why 
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isn’t lack of marketability a factor in your analysis? Why 

didn’t you factor that into your analysis?” Hoberman 

responded, “[w]e didn’t take it into consideration in 

building up our capitalization rate, and as I stated before, 

closely-held businesses don’t have an active market to go 

out and sell their stock.” Those statements suggest that 

Hoberman had not factored a marketability discount into 

**737 his “excess earnings” valuation and that such 

discount was applied only once, at the corporate level. 

  

Hoberman’s cross-examination further supports the 

conclusion that he did not factor a marketability discount 

into the capitalization rate. Defense counsel asked 

Hoberman whether the figure of $6,425,230 “represented 

the value of one hundred percent of the shares of stock of 

the company.” He answered, “[y]es, it does, before any 

marketability discounts.” Defense counsel then proceeded 

to question Hoberman regarding the purpose of a 

marketability discount. Hoberman explained that the 

discount reflects the fact that there is no readily available 

market for Protameen’s stock. Defense counsel pressed 

on: “isn’t it correct that if you were to sell one hundred 

percent of the company that the marketability discount 

should not be taken into effect.” Hoberman disagreed. He 

explained that “[a]ll nonpublic companies, regardless of 

the block, the size of the block of the stock offered, have 

no market on which to sell these stocks. Therefore, any 

company that does not have this availability of markets is 

going to suffer a marketability discount.” Hoberman 

further explained that a marketability discount is not 

necessarily based on the size of the *381 company. It is 

reflective of the fact that the company is a closely-held 

“nonpublic business that [has] no market on which to sell 

[its stocks].” Moreover, he explained that whether you 

apply a marketability discount to one hundred percent of 

the shares of stock, fifty percent of the shares of stock, or 

twenty percent of shares of stock, the marketability 

discount would be the same. 

  

Based on the record, we do not believe that Hoberman 

incorporated a marketability discount into his $6,425,230 

initial valuation of the Company. Hoberman’s appraisal 

focused on the historical performance and specific 

attributes and risks of Protameen. It was not based on the 

income or market approach. 

  

Hoberman arrived at the capitalization rate based on six 

negative factors. We have remanded that issue to the trial 

court for further clarification. In reconsidering the thirty 

percent capitalization rate, the trial court, if it chooses, 

may reconsider whether Hoberman incorporated a 

thirty-five percent “marketability discount” in his “excess 

earnings” analysis. If he did, an additional marketability 

discount should not have been applied. 

  

 

 

V. 

Although it would be helpful to pronounce a consistent 

rule regarding the determination of “fair value” and the 

applicability of discounts under various circumstances, 

we cannot do so. Each decision depends not only on the 

specific facts of the case, but also “should reflect the 

purpose served by the law in that context.” 2 ALI 

Principles, comment e, to ¶ 7.22 at 312. 

  

In both Lawson Mardon Wheaton, supra, 160 N.J. at 407, 

734 A.2d 738, and in this case, we have decided that the 

“equities of the case” must be considered when 

ascertaining “fair value” in appraisal and oppressed 

shareholder actions. In Lawson Mardon Wheaton, supra, 

160 N.J. at 389, 734 A.2d 738, as in the present case, we 

know who is buying the shares. In Lawson Mardon 

Wheaton, it is the company; in this case, it is the 

oppressed shareholder. In both cases, the shareholder is 

entitled to the “fair value,” rather than “fair market  *382 

value,” of his shares. Application of the equities in the 

two cases, however, dictates opposite results. 

  

In Lawson Mardon Wheaton, supra, 160 N.J. at 389, 734 

A.2d 738, the corporation in an attempt to restrict future 

public sales of the company’s stock approved a plan to 

restructure the corporation that triggered the rights of 

dissenting shareholders to demand payment of the “fair 

value” of their shares under the Appraisal Statute. In that 

case, we held **738 that in calculating the “fair value” of 

the dissenters’ shares, it would be unfair and inequitable 

to apply a marketability discount. To allow the majority 

shareholders to buy out the minority dissenters at a 

discount would penalize the minority for exercising their 

statutory rights. Moreover, it would create the wrong 

incentives for shareholders. It would tempt the majority to 

engage in activities designed to create dissent. It also 

would encourage the majority to expel troublesome 

shareholders while simultaneously allowing them to 

profit. Such a result runs contrary to the appraisal statute’s 

design. 

  

Of course, the possibility always remains that a group will 

fabricate disapproval of a corporate change in an effort to 

extract undiscounted value. The remaining shareholders 

would be left to shoulder the full burden of a lack of 

marketability. However, the majority would not remain 

unprotected. The majority must make a material structural 

corporate change to trigger appraisal rights. The 
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dissenters cannot fabricate dissent on their own. In the 

event that shareholders manipulated corporate activity to 

gain unfair advantage, principles of equity would enable 

the court to determine fair value accordingly. 

  

In cases where the oppressing shareholder instigates the 

problems, as in this case, fairness dictates that the 

oppressing shareholder should not benefit at the expense 

of the oppressed. Requiring Balsamides to pay an 

undiscounted price for Perle’s stock penalizes Balsamides 

and rewards Perle. The statute does not allow the 

oppressor to harm his partner and the company and be 

rewarded with the right to buy out that partner at a 

discount. We *383 do not want to afford a shareholder 

any incentive to oppress other shareholders. What to do 

when it is the oppressing shareholder who is given the 

buy-out option is a harder question that we need not 

decide. The guiding principle we apply in this case and in 

Lawson Mardon Wheaton is that a marketability discount 

cannot be used unfairly by the controlling or oppressing 

shareholders to benefit themselves to the detriment of the 

minority or oppressed shareholders. 

  

 

 

VI. 

The judgment of the Appellate Division is affirmed in 

part, reversed in part, and the matter remanded to the trial 

court for reconsideration of Hoberman’s use of thirty 

percent capitalization rate in valuing Perle’s interest in 

Protameen and for consideration of the issue of an award 

of counsel fees to plaintiffs. 

  

For affirmance in part; reversal in part; 

remandment—Chief Justice PORITZ and Justices 

HANDLER, POLLOCK, O’HERN, GARIBALDI, 

STEIN, and COLEMAN—7. 

Opposed—none. 

All Citations 

160 N.J. 352, 734 A.2d 721 

 

Footnotes 
 

1 
 

“Fair value,” as used in N.J.S.A. 14A:11–3, the “Appraisal Statute,” is addressed in Lawson Mardon Wheaton, Inc. v. 
Smith, 160 N.J. 383, 734 A.2d 738 (1999), also decided today. 

 

2 
 

Manlen Realty Corp. (Manlen) also was owned by Perle and Balsamides as equal shareholders. Manlen owns the 
real property on which Protameen operates. Relco Chemical Company (Relco) was a corporation owned in equal 
shares by Balsamides’s two sons, Emanuel Balsamides, Jr. (Manny, Jr.) and Thomas Balsamides (Thomas), and Perle’s 
two sons, Adam Perle (Adam) and Daniel Perle (Daniel). Relco was designed to conduct essentially the same type of 
business as Protameen, but on a much smaller scale. All three companies were New Jersey corporations. 

 

3 
 

“Plaintiff” or “defendant” refers to Balsamides and Perle. “Plaintiffs” or “defendants” refers to them and their sons. 

 

4 
 

The Order to Show Cause denotes Protameen, Manlen and Relco as “the Corporations,” and speaks in terms of all 
three of them. The trial court’s order refers to “the Corporation” without definition. His decision indicates that he 
refers to all of the corporations wherever that interpretation makes sense. 

 

5 
 

If Balsamides was unable or unwilling to buy Perle’s share of Protameen and Manlen, Perle would be given the 
opportunity to buy out Balsamides at the same price and terms. If Perle was unable or unwilling to buy, the 
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Company would be put on the market and sold to a third party. 

 

6 
 

The court determined that Manlen had a “negative value” of $255,000, by which amount the Protameen valuation 
would be reduced when calculating a buy-out number. 

The court made no decision on Relco, the company owned by the four sons. As the court noted, no evidence about 
that company had been produced; it seemed to be little more than the structure or shell of a corporation 
established purely for future use. The court suggested that the owners should privately dissolve that corporation, 
sell the assets if there were any, and divide the proceeds. 

 

7 
 

Note that for the purposes of this statute, each of two fifty percent shareholders is a “minority” shareholder. 
Because a fifty percent shareholder cannot direct outcomes as a fifty-one percent shareholder can, he does not 
have “control” of the corporation. See Balsamides, supra, 313 N.J.Super. at 16, 712 A.2d 673; see also Bonavita v. 
Corbo, 300 N.J.Super. 179, 187–89, 692 A.2d 119 (Ch.Div.1996). 

 

8 
 

Revenue Ruling 59–60, the key reference regarding valuation of closely held companies, determines “fair market 
value.” It recounts the following definition from contemporaneous estate and gift tax regulations: 

[F]air market value [is] the price at which the property would change hands between a willing buyer and a willing 
seller when the former is not under any compulsion to buy and the latter is not under any compulsion to sell, 
both parties having reasonable knowledge of relevant facts. 

[Rev. Rul. 59–60, C.B.1959–1.] 

Although Revenue Ruling 59–60 was disseminated originally for use in calculating estate and gift taxes, in 1965 its 
use was expanded to include all taxes. Its methodology currently is applied in some states to equitable distribution 
calculations. Madeline Marzano–Lesnevich & Francine Del Vescovo, supra, 18 N.J. Fam. Law, at 338. The Ruling lists 
a large number of factors that might be considered when valuing a closely–held business. 

 

9 
 

We further recognized that valuation principles that are appropriate for appraisal actions are not necessarily useful 
in other contexts such as valuation of stock for tax and equitable distribution purposes. Lawson Mardon Wheaton, 
supra, 160 N.J. at 399, 734 A.2d 738;  2 ALI Principles, comment e, to ¶ 7.22 at 312. 
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Synopsis 

In a divorce action, the Superior Court, Chancery 

Division, Family Part, Essex County, made awards to 

wife for permanent alimony, child support, equitable 

distribution, counsel fees, and expert witness fees. 

Husband appealed. The Superior Court, Appellate 

Division, Wecker, J.A.D., held that: (1) transfers of stock 

in closely-held corporation to husband, by husband’s 

parents, were gifts, and (2) application of marketability 

and minority discounts when valuing husband’s stock was 

not appropriate. 

  

Affirmed in part, reversed in part, and remanded. 

  

Procedural Posture(s): On Appeal. 
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[1] 

 

Evidence Expert Evidence 

Evidence Conflicts between experts 

 

 A trial court is free to accept or reject the 

testimony of either side’s expert, and need not 

adopt the opinion of either expert in its entirety. 

63 Cases that cite this headnote 

 

 

 

 

[2] 

 

Divorce Gifts and inheritance 

Marriage and Cohabitation Gifts, trusts, and 

inheritance 

 

 Testimony from husband, his brother, and his 

mother that mother and father, as original 

owners of all stock in closely-held corporation, 

intended to give business to husband and 

brother, never intended for daughters-in-law to 

own the corporation, and gave shares away 

without compensation as part of mother’s and 

father’s estate plan, and wife’s acquiescence in 

gradual divestiture of mother’s and father’s 

stock, established that the transfer of 47½ 

percent of corporation’s stock to husband was a 

“gift,” so that wife was entitled to equitable 

distribution, in divorce action, only as to 

appreciation in stock after dates of transfer from 

mother and father to husband. 

 

 

 

 

 

[3] 

 

Divorce Businesses and associated assets in 

general 

Divorce Stocks, bonds, and other investments 

Divorce Gifts and inheritance 

 

 Husband had the burden of establishing that his 

interests in closely-held corporation and in real 

estate partnership were exempt from equitable 

distribution in divorce action, in whole or in 

part, as gifts. 

1 Case that cites this headnote 

 

 

 

 

[4] 

 

Divorce Gifts and inheritance 

Marriage and Cohabitation Gifts, trusts, and 

inheritance 

 

 Allegation that husband’s father continued to 

exercise “ownership control” over both the 

closely-held corporation’s wholesale floral 

business itself and the husband’s relationship 
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with husband’s brother as co-owner, long after 

father transferred 47½ percent of corporation’s 

stock to husband and transferred another 47½ 

percent to husband’s brother, did not establish 

that the transfer of stock to husband was not a 

“gift,” for purposes of equitable distribution in 

husband’s divorce. 

1 Case that cites this headnote 

 

 

 

 

[5] 

 

Divorce Gifts and inheritance 

Marriage and Cohabitation Gifts, trusts, and 

inheritance 

 

 Evidence that husband’s father and mother 

received modest salary payments, unrelated to 

their actual work for closely-held corporation’s 

wholesale floral business, after they transferred 

47½ percent of corporation’s stock to husband 

and transferred another 47½ percent to 

husband’s brother did not establish that the 

transfer of stock to husband was not a “gift,” for 

purposes of equitable distribution in husband’s 

divorce. 

 

 

 

 

 

[6] 

 

Divorce Gifts and inheritance 

Marriage and Cohabitation Weight and 

sufficiency 

 

 Evidence that husband’s father and mother may 

have breached tax reporting or tax payment 

obligations by failing to file gift tax returns and 

by making stock transfers to husband’s wife and 

wife of husband’s brother to avoid $10,000 

threshold for filing gift tax return did not 

establish that father’s and mother’s transfers of 

47½ percent of closely-held corporation’s stock 

to husband and another 47½ percent to 

husband’s brother were not “gifts,” for purposes 

of equitable distribution of husband’s stock in 

husband’s divorce. 

 

 

 

 

 

[7] 

 

Divorce Stocks, bonds, and other investments 

 

 Neither marketability discount nor minority 

discount applied to valuation of husband’s 47½ 

percent interest in closely-held corporation, for 

purposes of equitable distribution in divorce 

action; there was no evidence of contemplated 

sale of all or part of corporation’s wholesale 

floral business, equitable distribution would not 

require sale of husband’s stock, husband’s 

valuation expert had factored in lack of 

marketability when determining capitalization 

rate for valuing the corporation under income 

approach, and no extraordinary circumstances 

warranted marketability or minority discounts. 

21 Cases that cite this headnote 

 

 

 

 

[8] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 A “minority discount” adjusts for lack of control 

over the closely-held corporation, on the theory 

that non-controlling shares of stock are not 

worth their proportionate share of the firm’s 

value because they lack voting power to control 

corporate actions. 

7 Cases that cite this headnote 

 

 

 

 

[9] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 A “marketability discount” adjusts for a lack of 

liquidity in one’s interest in a closely-held 

corporation, on the theory that there is a limited 

supply of potential buyers for stock in a 
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closely-held corporation. 

4 Cases that cite this headnote 

 

 

 

 

[10] 

 

Corporations and Business 

Organizations Buy-out remedies 

 

 Whether marketability discounts or minority 

discounts were appropriate for valuation of less 

than controlling interest in closely-held 

corporation were questions of law which 

appellate court would review de novo, giving no 

special deference to trial judge’s determination. 

14 Cases that cite this headnote 

 

 

 

 

[11] 

 

Divorce Contributions and enhancements to 

property 

Divorce Businesses and associated assets in 

general 

Divorce Stocks, bonds, and other investments 

 

 Allegation that wife had not been active in 

closely-held corporation’s wholesale floral 

business did not preclude wife from receiving, 

as equitable distribution in divorce action, 40 

percent of value of husband’s stock in the 

corporation; wife made substantial 

contributions, including non-financial 

contributions, to both husband’s earning power 

and to acquisition and preservation of marital 

property. 

1 Case that cites this headnote 

 

 

 

 

[12] 

 

Divorce Equity and proportionality in general 

 

 The theory of equitable distribution is that 

marriage is a partnership whose assets should be 

fairly and equitably distributed when the 

partnership breaks up. 

7 Cases that cite this headnote 

 

 

 

 

[13] 

 

Divorce Division and distribution in general 

 

 Reassignment to different trial judge, on remand 

from appellate court, was not required as to 

equitable distribution and other awards in 

divorce action, where trial judge’s adoption of 

valuation testimony of wife’s expert, regarding 

husband’s stock in closely-held corporation, had 

been largely the result of trial judge’s view of 

legal issues which were later addressed by the 

appellate court in the appeal. 

9 Cases that cite this headnote 

 

 

 

 

[14] 

 

Appeal and Error Proceedings After Remand 

 

 The mere fact that a trial judge has issued legal 

rulings or made factual findings in a case does 

not warrant reassignment in the event of reversal 

and remand. 

6 Cases that cite this headnote 

 

 

 

Attorneys and Law Firms 

*469 **465 Sheldon A. Weiss and Richard Diamond, 

Millburn, argued the cause for appellant (Diamond & 

Diamond, attorneys; Mr. Weiss, of counsel and on the 

brief; Mr. Diamond, on the brief). 

Howard B. Felcher, New York, NY, argued the cause for 

respondent. 

Before Judges CUFF, WECKER and WINKELSTEIN. 

 

 

The opinion of the court was delivered by 
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Opinion 

 

*470 WECKER, J.A.D. 

 

Defendant James Brown (“James”) appeals from the 

financial terms of a divorce judgment, challenging the 

amounts awarded to plaintiff Ellen Brown (“Ellen”) as 

permanent alimony, child support, equitable distribution, 

counsel fees, and expert witness fees. In this appeal, we 

hold that under the rationale of **466 Balsamides v. 

Protameen Chemicals, Inc., 160 N.J. 352, 368, 734 A.2d 

721 (1999), and Lawson Mardon Wheaton, Inc. v. Smith, 

160 N.J. 383, 397, 734 A.2d 738 (1999), which adopt the 

position of the American Law Institute as set forth at 2 

ALI Principles of Corporate Governance § 7.22(a) and 

comment e thereto, neither marketability nor minority 

discounts apply to the valuation of defendant’s 47 ½% 

interest in a closely-held corporation for purposes of 

equitable distribution. For this and other reasons, we 

remand for reconsideration and further findings with 

respect to the equitable distribution of James’s interest in 

his family’s business, as well as the counsel fee and 

experts’ fee awards to Ellen. 

  

We briefly summarize the relevant background. The 

parties were married on August 21, 1975, when James 

was twenty-two years old and Ellen was twenty-three. 

After twenty-two years of marriage, the parties separated 

in October 1997. The divorce complaint was filed in 

November 1997. The trial took place on five days 

between June and November 1999, and the trial judge 

issued a thirty-two-page written decision on July 20, 

2000. The judgment of divorce was entered on September 

7, 2000. 

  

When the parties married, James had recently graduated 

from college and immediately went to work in his 

family’s wholesale florist business, Union County Florist 

Supplies, Inc. (Florist), eventually acquiring a 47 ½% 

interest in the firm and becoming an officer. He has 

continually been employed by Florist. Ellen worked 

full-time as a dental assistant during virtually all of the 

marriage and continues in the position she has held for 

many years. The parties’ only child, Matthew, was born 

September 6, 1985 and adopted as an infant. The parties 

agreed to joint legal *471 custody of Matthew, with Ellen 

as the primary residential custodial parent. 

  

The parties owned their own home in Bloomfield, which 

they improved over the years. They sent Matthew to a 

private school, Montclair Kimberley Academy, as well as 

to summer camp; generally took vacations three times per 

year; and each drove a leased car supplied by Florist and 

replaced every three years. In 1998, James reported W–2 

income of $75,000, 1099 income of $75,000, and interest 

income of $7,131, all from Florist, and “passive income” 

of $8,514 from both Florist and PRJ, a real estate 

partnership in which James, his brother Richard, and his 

mother Patricia each held a one-third interest. Thus 

James’s income reported in 1998 was in excess of 

$165,645. Ellen reported W–2 income of $27,194.99 for 

1998. Each party’s reported income in 1997 and 1996 was 

similar to that reported for 1998. 

  

With respect to equitable distribution, the trial judge 

adopted Ellen’s expert’s valuation of James’s interest in 

Florist as $561,925, which excluded discounts for lack of 

marketability and lack of control that James’s expert 

included, and which omitted any reduction for James’s 

claim that he received his interest as a gift. The judge 

awarded Ellen 40% of James’s interest, $225,000, in 

equitable distribution. The parties agreed on the appraised 

value of PRJ’s real property and the partnership’s equity 

therein. After rejecting James’s claim that his one-third 

interest was a gift and therefore immune from equitable 

distribution, the judge awarded Ellen $67,000, 40% of 

James’s share of the equity in the property. 

  

The parties stipulated the fair market value of the marital 

residence at $182,500 and the mortgage balance at 

$94,000. The judge awarded James $35,500, 

approximately 40% of the equity in the house. Ellen 

received title to the house subject to the mortgage and 

responsibility for repairs **467 to the roof and windows 

*472 and for water damage,1 thus receiving net value of 

approximately $49,700. 

  

In addition to the house and to James’s holdings in Florist 

and PRJ, the parties’ assets subject to equitable 

distribution and valued as of the date of the complaint, 

were: 

  

 

 

  
 

James’s Paine Weber Investment Account 
  
 

$27,0002 

  
 

  James’s Paine Weber Retirement Account $29,536.823 
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Ellen’s IRA Account 
  
 

$ 6,464 
  
 

  
 

Ellen’s Employer’s Pension Account 
  
 

$37,284 
  
 

  
 

Household Furnishings 
  
 

$15,000 
  
 

  
 

Ellen’s Jewelry 
  
 

$15,320 
  
 

 
 

These assets were ordered divided equally between the 

parties. In awarding Ellen 50% of the filing-date balances 

in James’s Paine Weber accounts, plus “accumulated 

dividends, interest and growth ... to the date of 

distribution ...,” the trial judge found that although James 

had invaded those accounts during the course of the 

litigation with permission of the court, the orders allowing 

those withdrawals had reserved a final accounting to the 

conclusion of trial, and James “had the financial ability to 

pay the attorney fees, reasonable Bar Mitzvah costs; camp 

and temple expenses from his income and/or from his 

mother who paid the camp and temple costs prior to the 

parties’ marital problems.”4 The judge applied the 

following legal principles: 

  

*473 Marital liabilities as well as marital assets must be 

considered when awarding equitable distribution. 

Monte v. Monte, 212 N.J.Super. 557, 515 A.2d 1233 

(App.Div.1986). “However, if the debt resulted because 

the husband intentionally dissipated marital assets such 

intentional dissipation is no more than a fraud on 

marital rights and the debt will not be charged to the 

wife.” Monte, supra. If the defendant depleted marital 

assets to discharge his obligations, he would be charged 

with the amount of the depletion. Weiss v. Weiss, [226 

N.J.Super. 281, 543 A.2d 1062 (App.Div.1988).] 

Moreover, a party may not use marital assets to defray 

support from current earnings and thereby defeat a 

spouse’s interest in the asset at the time of equitable 

distribution. Lynn v. Lynn, 165 N.J.Super. 328[, 398 

A.2d 141] (App.Div.1979). 

The parties’ only marital debts as of the filing date were 

found to be an $18,000 credit card debt and James’s 

$1,500 dental bill. The trial judge rejected James’s claim 

that he owed his brother $2,300 and his mother $21,850 

as a result of loans he claimed he needed in order to 

comply with his support obligations. The total $19,500 

debt subject to equitable distribution was allocated 24% to 

Ellen and 76% to James, thus rejecting James’s 

contention that the credit card debt was not marital. As 

James summarizes the award of equitable distribution, his 

net cash obligation to Ellen under the divorce judgment is 

$261,500. 

  

**468 With respect to alimony, the judge properly 

considered the statutory factors, N.J.S.A. 2A:34–23b; the 

parties’ marital standard of living, consistent with the 

subsequent decision of the Supreme Court in Crews v. 

Crews, 164 N.J. 11, 751 A.2d 524 (2000); the parties’ 

projected budgets; and their respective earnings and 

earnings potential. After finding that Ellen had little 

likelihood of substantially increasing her earnings in the 

future, whereas James had the potential for increasing his 

income from Florist, the judge awarded Ellen “permanent 

alimony in the amount of $62,500 payable $1,200 

weekly,” consistent with our subsequent decision in Cox 

v. Cox, 335 N.J.Super. 465, 762 A.2d 1040 

(App.Div.2000). James did not dispute the 

appropriateness of a permanent alimony award to Ellen, 

but only the amount. In setting the amount of alimony, the 

judge noted that although *474 James’s “household 

consists of another ‘family’ which [he] is substantially 

subsidizing from his current income,” he did not provide 

any information respecting his contribution to his new 

partner’s living expenses and those of her children. 
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The judge calculated James’s child support obligation 

under the Child Support Guidelines at $194 per week. 

Matthew’s private school expenses of $16,500 per year 

were allocated 25% to Ellen and 75% to James, with 

James to be responsible for 100% of Matthew’s 

approximately $6,700 in annual hockey expenses and 

summer camp. James was to provide medical and dental 

coverage for Matthew, and unreimbursed expenses above 

$250 were to be allocated 44% to Ellen and 56% to 

James. 

  

James was to provide security for alimony and child 

support by maintaining life insurance in the amount of 

$500,000 with plaintiff as the irrevocable beneficiary to 

secure his alimony obligation, and by maintaining 

$150,000 with plaintiff as trustee for Matthew to secure 

child support until his emancipation. The insurance 

obligation is not challenged on this appeal. 

  

Finally, the judge cited R. 5:3–5(c), Williams v. Williams, 

59 N.J. 229, 281 A.2d 273 (1971), and D’Onofrio v. 

D’Onofrio, 200 N.J.Super. 361, 491 A.2d 752 

(App.Div.1985), as the basis for a discretionary award of 

counsel fees to Ellen based upon “the plaintiff’s needs, 

the defendant’s financial ability to pay, and the parties’ 

good faith in instituting or defending the action.” In 

addition to the disparity in income between the parties, 

the judge emphasized as a rationale for the fee award 

that a sizeable portion of the legal 

work performed by the plaintiff’s 

attorney was the result of the 

defendant’s bad faith in raising or 

prolonging issues related to 

income, alimony, child support, 

and equitable distribution .... [and 

finding] that the defendant acted in 

bad faith in misrepresenting his 

income, his “immunized” family 

business assets (subject to equitable 

distribution); his claim of business 

discounts not permitted in equitable 

distribution evaluations without 

exceptional circumstances and his 

use of marital assets to pay 

“expenses” with the intent to 

deprive the plaintiff of her right to 

equitable distribution.... 

  

The judge found Ellen’s attorney’s certification of 

services reasonable and necessary both in the hourly rates 

and time *475 expended, and awarded plaintiff $40,250 

(less $7,500 previously paid by defendant pendente lite) 

against the $65,987.50 claimed by her attorney for legal 

fees plus $1,894.90 costs. The judge also awarded Ellen 

$18,500 (less $3,500 previously paid pendente lite) 

against her accounting expert’s total invoice of 

$25,050.90, plus $580.90 costs and noted the balance 

owed **469 to defendant’s accounting expert, $23,000,5 

from which he “infer[red] that the plaintiff’s expert’s fees 

were both reasonable as to time and hourly charges.” 

  

 

I. 

We do not interfere with the judge’s determinations 

respecting alimony, child support, or the equitable 

distribution of assets other than defendant’s interest in 

Florist. The judge’s findings and allocation of marital 

assets and liabilities,6 other than Florist, are supported by 

substantial credible evidence, and we defer to those 

findings. See Pascale v. Pascale, 113 N.J. 20, 33, 549 

A.2d 782 (1988); Rova Farms Resort, Inc. v. Investors 

Ins. Co. of Am., 65 N.J. 474, 484, 323 A.2d 495 (1974); 

Borodinsky v. Borodinsky, 162 N.J.Super. 437, 443–44, 

393 A.2d 583 (App.Div.1978). The trial judge’s 

determinations of alimony and child support are likewise 

supported by credible evidence in the record, and we 

defer to those determinations. We recognize however, the 

interrelationship of equitable distribution, alimony, child 

support, and fee awards. See John D. Miller v. Margaret 

C. Miller, 160 N.J. 408, 420, 734 A.2d 752 (1999); 

Gladys Miller v. Jay Miller, 97 N.J. 154, 171, 478 A.2d 

351 (1984); Stamberg v. Stamberg, 302 N.J.Super. 35, 42, 

694 A.2d 592 (App.Div.1997); Koelble v. Koelble, 261 

N.J.Super. 190, 192, 618 A.2d 377 (App.Div.1992); 

Slayton v. Slayton, 250 N.J.Super. 47, 50, 593 A.2d 365 

(App.Div.1991). We therefore leave it to the discretion of 

the Family Part Judge on *476 remand to reconsider 

alimony and child support determinations in light of any 

significant changes in equitable distribution to Ellen 

arising from James’s holdings in Florist. See Dotsko v. 

Dotsko, 244 N.J.Super. 668, 682, 583 A.2d 395 

(App.Div.1990); Borodinsky v. Borodinsky, 162 

N.J.Super. at 448, 393 A.2d 583. 

  

 

II. 

We now address equitable distribution with respect to 

James’s 47 ½% interest in Florist. In this appeal, James 

challenges the trial judge’s refusal to credit evidence that 
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his interest was a gift from his parents and to exclude 

from the marital estate that portion of James’s interest in 

Florist, representing the value of his shares as of the 

various dates when they were received from his father or 

his mother. James concedes that as an active asset, the 

increase in the value of shares that he received as gifts 

would be subject to equitable distribution. Scherzer v. 

Scherzer, 136 N.J.Super. 397, 400, 346 A.2d 434 

(App.Div.1975), certif. denied, 69 N.J. 391, 354 A.2d 319 

(1976). James also challenges the trial judge’s adoption of 

Ellen’s expert’s valuation and rejection of James’s 

expert’s valuation, particularly the judge’s holding that 

neither marketability nor minority discounts were 

appropriate in evaluating James’s interest in Florist. 

Finally, James challenges Ellen’s entitlement to 40% of 

this marital asset because she did not play an active role 

in the business. 

  

 

A. 

Each party presented the testimony of a certified public 

accountant with expertise in business valuation. Ellen’s 

expert was Stephan C. Chait, C.P.A., of the firm Morrison 

& Company. James’s expert was Kalman A. Barson, 

C.P.A., of the firm Rosenberg Rich Baker Berman & 

Company. **470 Each expert testified from his own 

written report, which was admitted into evidence. 

  

Chait valued the entire business of Florist, as of the date 

of the complaint, at $1,183,000, and James’s 47 ½% 

interest at $561,925, taking no discount for marketability 

or lack of control and assuming *477 that the full value of 

James’s interest was subject to equitable distribution. 

Barson valued James’s 47 ½% interest in the business as 

of the date of the complaint at $339,000, after applying 

discounts of 25% for lack of marketability and 15% for 

lack of control. Using the same methodology and the 

same discounts, Barson also valued the shares James 

acquired from his parents as of the six separate dates of 

acquisition between 1980 and 1996. Barson then 

subtracted the $121,000 value he placed on James’s 

shares when acquired, from the $339,000 value he had 

placed on James’s shares at the date of the complaint, 

leaving $238,000 as the incremental value of James’s 

shares to be included in the marital estate. Neither Chait 

nor Barson offered an opinion with respect to whether the 

shares were gifts; each adopted the assumption of the 

party who retained him. 

  

As the Court recently observed in Balsamides v. 

Protameen Chemicals, Inc., 160 N.J. 352, 368, 734 A.2d 

721 (1999) (“Balsamides”), and Lawson Mardon 

Wheaton, Inc. v. Smith, 160 N.J. 383, 397, 734 A.2d 738 

(1999) (“Lawson”), valuation is not an exact science. See 

also Bowen v. Bowen, 96 N.J. 36, 44, 473 A.2d 73 (1984) 

(quoting Lavene v. Lavene, 162 N.J.Super. 187, 193, 392 

A.2d 621 (Ch.Div.1978) (on remand) (Lavene II)); John 

R. MacKay, II, 2 New Jersey Business Corporations § 

14–6(d)(1) (2d ed. 1996) (“MacKay”). Careful analysis 

on a case by case basis is required, with sensitivity and 

adjustment for the particular circumstances and the 

flexibility to deal with extraordinary circumstances. In 

Lavene v. Lavene, 148 N.J.Super. 267, 372 A.2d 629 

(App.Div.), certif. denied, 75 N.J. 28, 379 A.2d 259 

(1977) (Lavene I), where we held that the husband’s 43% 

interest in a closely-held corporation “constitute[d] a 

distributable asset” and remanded for valuation, Judge 

Pressler noted: 

There are probably few assets whose valuation imposes 

as difficult, intricate and sophisticated a task as 

interests in close corporations. They cannot be 

realistically evaluated by a simplistic approach which is 

based solely on book value, which fails to deal with the 

realities of the good will concept, which does not 

consider investment value of a business in terms of 

actual profit, and which does not deal with the question 

of discounting the value of a minority interest. 

[Id. at 275, 372 A.2d 629.] 

  

*478 With the exception of brief mention in Bowen v. 

Bowen, 96 N.J. at 51–52, 473 A.2d 73, where the parties’ 

experts disagreed respecting the application of a minority 

discount to the husband’s minority interest in a 

closely-held corporation, and where the wife’s expert 

testified to having “built in a discount” by lowering the 

multiple of earnings used to determine value; in Lavene I, 

quoted above; and in Lavene II, 162 N.J.Super. at 202, 

392 A.2d 621 (“It would not be appropriate to discount 

defendant’s interest in the corporation, notwithstanding 

the fact that he has only a minority interest”), we find no 

reported case in New Jersey that addresses the 

applicability of either minority or marketability discounts 

in valuing shares in a closely-held corporation for 

purposes of equitable distribution. 

  
[1] A trial court is free to accept or reject the testimony of 

either side’s expert, and need not adopt the opinion of 

either expert in its entirety. Carey v. Lovett, 132 N.J. 44, 

64, 622 A.2d 1279 (1993). In fact, **471 the trial judge 

adopted the Chait valuation with the following 

explanation: 
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The court finds that the conclusions 

of Stephan C. Chait [are] more 

credible than the conclusions of 

Kalman A. Barson based on the 

assumptions each made in arriving 

at their respective conclusions. 

After reviewing the testimony of 

Mr. Barson and the documentary 

evidence relied upon by him and 

evaluating his demeanor and 

credibility as to evaluation 

conclusion, the court finds his 

opinion of value not sufficiently 

reliable and too speculative as to 

his assumptions to be acceptable. 

While the court acknowledges the 

approaches used by both experts as 

methods of evaluation, the court 

accepts Mr. Chait’s valuation 

conclusions as more credible as it 

related to the financial analysis of 

“Florist”; his adjustments; officer 

compensation; reasonable 

compensation; normalization 

earnings; tax rate; discount rate; 

discretionary expenses, disuse of 

discounts, and disuse of “gifting”. 

Both experts took similar approaches to valuing the 

business. Each used a weighted average of the results of 

two valuation methods, the market approach (comparable 

sales of similar companies) and the capitalization of 

income approach (placing a present value on the 

anticipated future income stream). Both gave the income 

approach substantially more weight than the market 

approach, Chait using relative weights of 80% for income 

and 20% for market (a four-to-one ratio), and Barson 

using 75% for income and 25% for market (a three-to-one 

ratio). The experts differed *479 somewhat in the 

capitalization rates they adopted in their income approach 

valuations (20% for Chait and 25% for Barson). The 

inverse of the capitalization rate is the multiple applied to 

a projected future income stream to place a value on the 

business. Thus Chait’s 20% capitalization rate translates 

to a multiple of five times annual income, whereas 

Barson’s 25% capitalization rate translates to a multiple 

of four. 

  

Chait and Barson also differed somewhat in the extent to 

which they added back to income excess business 

expenses of the company (largely for excess officer 

compensation and personal expenses paid for officers) to 

calculate true net income. It is plain, however, that the 

magnitude of the disparity between the values these two 

experts placed on James’s interest in Florist arose largely 

out of their respective approaches to the two legal issues 

we have identified—(1) application of marketability and 

minority discounts and (2) gifting. 

  

When we eliminate the marketability and minority 

discounts from Barson’s valuation, we find the two 

experts’ conclusions as to the value of James’s interest as 

of the filing date substantially closer than originally 

appears. Whereas Chait valued James’s interest at 

$561,925, Barson’s value, if we add back the twenty-five 

percent marketability discount and the fifteen percent 

minority discount that he applied, would have been 

$500,000.7 The difference *480 **472 between Ellen’s 

40% share under Chait’s valuation (rounded to $225,000) 

and under Barson’s valuation (rounded to $200,000) is 

accounted for by the several judgment calls involved in 

each expert’s approach. We are hard-pressed to interfere 

with the trial judge’s adoption of Chait’s judgments, 

separate and apart from the gift issue—on which each 

expert merely adopted the assumption of his own client. 

  

The trial judge’s overall conclusion with respect to the 

weight and credibility to be given to the experts’ 

respective opinions—that Chait’s opinion should be 

adopted in its entirety and Barson’s disregarded—actually 

reflects the judge’s view of the discounting and gift 

issues, which we now address. 

  

 

B. 

[2] [3] [4] James maintains that the credible evidence in the 

record does not support the trial judge’s conclusion that 

James failed to prove that his interest in Florist was 

acquired by gift. We agree. The trial judge correctly 

placed upon James the burden of establishing that his 

interests in Florist and in PRJ were exempt in whole or in 

part as gifts. See Pascale v. Pascale, 140 N.J. at 609, 660 

A.2d 485; Landwehr v. Landwehr, 111 N.J. 491, 504, 545 

A.2d 738 (1988); Painter v. Painter, 65 N.J. 196, 214, 320 

A.2d 484 (1974); Dotsko v. Dotsko, 244 N.J.Super. at 676, 

583 A.2d 395; *481 Weiss v. Weiss, 226 N.J.Super. 281, 

291, 543 A.2d 1062 (App.Div.), certif. denied, 114 N.J. 

287, 554 A.2d 844 (1988). But the judge ignored 

significant evidence that supports the claimed gifts of 47 

½ shares in Florist, when he concluded that James “failed 

to produce any evidence of an unequivocal donative intent 

on the part of the donor, actual or symbolic delivery of the 

subject matter of the gift, and an absolute and irrevocable 

relinquishment of ownership by the donor,” citing In re 

Dodge, 50 N.J. 192, 234 A.2d 65 (1967). The judge found 

that James’s father “continued to exercise ‘ownership’ 

#co_footnote_B00072002148900_1
#co_hn_anchor_F22002148900_1
#co_hn_anchor_F32002148900_1
#co_hn_anchor_F42002148900_1
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148452&pubNum=583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_609&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_609
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148452&pubNum=583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_609&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_609
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988100887&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_504
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988100887&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_504
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101278&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_214&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_214
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101278&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_214&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_214
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990181059&pubNum=590&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_676
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990181059&pubNum=590&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_676
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988095867&pubNum=0000590&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_291
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988095867&pubNum=0000590&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_590_291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_590_291
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989047419&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989047419&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967109783&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967109783&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Brown v. Brown, 348 N.J.Super. 466 (2002)  

792 A.2d 463, 16 A.L.R.6th 929 

 

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 9 

 

control” over both the business itself and the brothers’ 

relationship as co-owners “long after he transferred his 

shares of stock.” That analysis might apply to a dispute 

between the sons and their parents over ownership; it does 

not assist us in determining whether James acquired his 

47 ½ shares as gifts from his parents or in exchange for 

past or future services. 

  

James, his brother Richard, and his mother each testified 

that the elder Browns, as the original owners of all 100 

shares of Florist, intended to give the business to their 

sons; gave their shares away without compensation as part 

of their own estate plan; and never intended anyone else, 

including their daughters-in-law, to own the business. In 

light of that testimony, which was not contradicted by 

Ellen, it is impossible to accept the trial judge’s 

conclusion that James offered no evidence of a gift. On 

the contrary, we are satisfied that James met his burden of 

proving by a **473 preponderance of the evidence that 

his shares were gifts, and that their values when received 

must be excluded from equitable distribution. 

  
[5] In reaching that conclusion, we note the absence of any 

substantial evidence to rebut James’s evidence that his 

shares were received as gifts from his parents as part of 

their own estate planning. Ellen argues on appeal that 

modest salary payments to James’s father and mother 

after the stock transfers, payments that were unrelated to 

their actual work in the business, contradict the claimed 

gifts. We fail to see the logic in that argument. Moreover, 

our conclusion is influenced by Ellen’s acquiescence in 

*482 the gifting plan. The record establishes that the elder 

Browns gradually divested themselves of their 100 shares 

in Florist by directly and indirectly giving an equal 

number of shares to James and to Richard on six separate 

dates, totaling 47 ½ to each.8 It is undisputed that their 

father, Albert Brown, first transferred twenty-two shares 

to each of them; that in 1990, 1991 and 1992, Patricia 

Brown, their mother, transferred three shares each to 

James, to Ellen, to Richard, and to Richard’s wife, Gloria; 

that each of the wives then transferred the shares she 

received to her husband; that in 1993, Patricia Brown 

transferred one share each to James, Ellen, Richard and 

Gloria, and again Ellen transferred the share she received 

to James, and Gloria transferred her share to Richard; and 

finally, that in 1996, Patricia Brown transferred 3 ½ 

shares each to James and to Richard. 

  
[6] Barson admitted that there was no evidence that either 

James’s father or his mother ever filed a gift tax return, 

which would have been required for any gift with a value 

in excess of $10,000. He also admitted that Patricia 

Brown’s transfers to James’s and Richard’s wives were 

intended to keep the gifts under the maximum allowed 

free of gift tax. Whether James’s parents breached any tax 

reporting or tax payment obligation arising from those 

transfers does not affect the character of the transfers as 

between parent and child, absent evidence that the shares 

were acquired as anything other than gifts. 

  

The value of James’s shares as of the dates they were 

received as gifts must be deducted from the 

complaint-date value to calculate that portion of James’s 

interest in Florist that is subject to equitable distribution. 

We stress that the valuation of Florist, and thus of the 

shares when received by James, must be determined in 

accordance with our holding that neither marketability nor 

minority discounts are appropriate. In other words, the 

valuation approaches for each date must be consistent 

with the approaches taken for the complaint-date 

valuation. 

  

*483 In light of our conclusion respecting the gift issue, 

James’s litigation posture on that issue does not support 

the finding of bad faith on his part nor a lack of credibility 

on the part of his expert. 

  

 

C. 

[7] James contends that the trial judge erred in rejecting the 

applicability of marketability and minority discounts in 

valuing his interest in Florist. We disagree. 

  
[8] [9] [10] The Supreme Court recently addressed the 

applicability of marketability and minority discounts in 

valuing a less than controlling interest in a closely-held 

corporation. See Balsamides, 160 N.J. at 352, 734 A.2d 

721, and Lawson, 160 N.J. at 383, 734 A.2d 738. “A 

minority discount adjusts for lack of control over the 

business **474 entity on the theory that non-controlling 

shares of stock are not worth their proportionate share of 

the firm’s value because they lack voting power to control 

corporate actions.... A marketability discount adjusts for a 

lack of liquidity in one’s interest in an entity, on the 

theory that there is a limited supply of potential buyers for 

stock in a closely-held corporation.” Lawson, 160 N.J. at 

398–99, 734 A.2d 738. See Pachman, Title 

14A-Corporations, Commentary on NJSA 14A:11, at 412 

(2001) ( “Pachman” ) (noting the overlap and frequent 

confusion between the discounts for lack of control and 

lack of liquidity). Whether marketability or minority 

discounts are appropriate to the valuation of a less than 

controlling interest in the entity are questions of law 

which we review de novo, giving no special deference to 

the trial judge’s determination. Balsamides, 160 N.J. at 

372–73, 734 A.2d 721; Lawson, 160 N.J. at 398, 734 A.2d 
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738. 

  

The general rule we deduce from Lawson and Balsamides 

is that in a statutory appraisal for purposes of determining 

the fair value of shares owned by a dissenting 

shareholder, N.J.S.A. 14A:11–1 to –11 (as in Lawson ), or 

for valuing shares in a court-ordered buy-out resulting 

from an oppressed shareholder situation, N.J.S.A. 

14A:12–7(1)(c) (as in Balsamides ), neither a 

marketability nor a minority discount should be applied 

absent extraordinary circumstances. See MacKay § 

14–6(d)(2)(d) (Supp. 2001). The functional similarity of 

these two discounts has been *484 recognized by the 

American Law Institute. 2 ALI Principles of Corporate 

Governance § 7.22(a) ( “ALI Principles”). 

  

Although in Balsamides the Court found a 35% 

marketability discount appropriate, whereas in Lawson 

the Court disallowed any discount, the Court enunciated 

its application of “the same guiding principle” in both 

cases—“a marketability discount cannot be used unfairly 

by controlling or oppressing shareholders to benefit 

themselves to the detriment of the minority or oppressed 

shareholders.” Lawson, 160 N.J. at 407–08, 734 A.2d 738; 

accord Balsamides, 160 N.J. at 378–79, 734 A.2d 721. 

The unfairness of using those discounts lies in the 

potential for depriving minority shareholders of the full 

proportionate value of their shares and enriching majority 

shareholders by allowing a buy-out of minority interests 

at bargain prices. Lawson, 160 N.J. at 402, 734 A.2d 738.9 

  

In Balsamides, the extraordinary circumstance that 

warranted use of a marketability discount was that it was 

the oppressed 50% shareholder who was to acquire the 

shares of the oppressing 50% shareholder, and equity 

demanded that the oppressor not be rewarded for his 

conduct by allowing a buy-out at an undiscounted price. 

In Lawson, the Supreme Court found no comparably 

extraordinary circumstance and rejected use of the 

discounts where discounting would have allowed the 

oppressive majority shareholder to buy out minority 

owners at less than full value. 

  

*485 The ALI’s rationale for the fair value, no-discount 

rule, a rationale adopted in Lawson and Balsamides, is 

that neither the dissenting (minority) shareholder, nor 

**475 the oppressive (majority) shareholder, nor a 

veto-wielding (50%) shareholder, can be allowed to 

exploit the very situation that triggered the right to an 

appraisal, thereby capturing more than a proportionate 

share of the corporation’s value and depriving other 

shareholders of their fair share. 

  

In Lawson, the Court expressly adopted the approach of § 

7.22(a) of the ALI Principles: 

“The fair value of shares [subject to statutory appraisal 

rights] should be the value of the eligible holder’s ... 

proportionate interest in the corporation, without any 

discount for minority status or, absent extraordinary 

circumstances, lack of marketability.” 

[160 N.J. at 403, 734 A.2d 738. 

] 

That position is elaborated in comment e to ALI 

Principles, § 7.22(a): 

Some decisions have upheld the 

subtraction of a minority discount 

from the value of shares held by 

small stockholders on the theory 

that non-controlling stock is worth 

less than its proportionate share of 

the corporation’s fair value. Other 

decisions have accepted a 

functionally similar adjustment to 

reflect the non-marketability of 

minority shares. However, both 

Delaware and Maine have recently 

and properly rejected the use of any 

such discount. See Cavalier Oil 

Corp. v. Harnett, 564 A.2d 1137 

(Del.1989); In re Valuation of 

Common Stock of McLoon Oil Co., 

565 A.2d 997 (Me.1989). See 

Reporter’s Note 4. Section 7.22(a) 

follows these jurisdictions in 

requiring the appraisal court to 

value the firm as a whole, not 

specific shares, and to allocate that 

value proportionately, absent 

extraordinary circumstances. Any 

contrary rule would require the 

court to undertake a complicated 

and ultimately speculative inquiry, 

which could produce disparate 

awards depending on the number of 

shares held by otherwise similarly 

situated dissenting shareholders. 

Similarly, the status of shares as 

“restricted securities” for purposes 

of the federal securities laws should 

not affect their valuation under the 

proportionate interest standard of § 

7.22(a). 
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It has been said that the very purpose of the appraisal 

remedy for dissenting shareholders would be undermined 

by application of a minority discount to the value of their 

shares. Robert B. Heglar, Rejecting the Minority 

Discount, 1989 Duke L.J. 258, 266–75 (1989). There is a 

recognized risk of double-counting by an expert, that is, 

of duplicative reductions in the value of a minority 

interest in a closely-held business, as a result of increasing 

*486 the capitalization rate (and decreasing the valuation 

multiple) to account for limited marketability, and then in 

addition applying a “marketability discount” to the value 

derived from capitalizing income. See Balsamides, 160 

N.J. at 379–81, 734 A.2d 721; MacKay, § 14–6(d)(2)(d) at 

36 (Supp. 2001). 

  

In his capitalization of income approach to valuation, 

Chait took into account an “equity risk” over a “safe,” 

“risk-free” investment, such as a twenty-year United 

States Treasury bond; a “small company risk” (based 

upon a comparison of small and large company public 

stocks); and a “specific company risk,” all of which he 

factored into his determination that a twenty percent 

capitalization rate was appropriate. Barson’s income 

approach to valuation also took into account both small 

company risk and a “small company risk premium” when 

he determined to use a twenty-five percent capitalization 

rate. Thus the additional twenty-five percent discount 

Barson applied for lack of marketability appears to 

double-count the same risk, a factor that further justifies 

eliminating that discount. 

  

**476 Although the Court’s holdings in Lawson and in 

Balsamides directly addressed the use of a marketability 

discount, in each case the Court also discussed the use of 

a minority discount. Lawson, 160 N.J. at 401–03, 734 

A.2d 738; Balsamides, 160 N.J. at 373–75, 734 A.2d 721. 

We recently denied the application of both marketability 

and minority discounts where no extraordinary 

circumstances were proven. Casey v. Brennan, 344 

N.J.Super. 83, 780 A.2d 553 (App.Div.), certif. granted, 

170 N.J. 389, 788 A.2d 773 (2001), and certif. denied, 170 

N.J. 389, 788 A.2d 773 (2001). We held in Casey that 

dissenting shareholders exercising their right to a 

statutory appraisal pursuant to N.J.S.A. 14A:11–7(1), as 

well as those dissenting shareholders whose rights on 

being cashed out arose under common law, all were 

entitled to their proportionate shares of the value of the 

whole corporation, and not merely a discounted price for 

their minority holdings. 344 N.J.Super. at 111–12, 780 

A.2d 553. 

  

*487 In Casey, after discussing the holdings of Lawson 

and Balsamides with respect to the marketability discount, 

and relying in part upon the reasoning of the Delaware 

Supreme Court in Cavalier Oil Corp. v. Harnett, 564 A.2d 

1137, 1144 (Del.1989) (the object of the statutory 

appraisal is “to value the corporation itself, as 

distinguished from a specific fraction of its shares as they 

may exist in the hands of a particular shareholder”), we 

found “no reason to distinguish, for these purposes 

between marketability and minority discounts and ... 

conclude[d] that minority discounts likewise are not to be 

applied in a valuation proceeding.” 344 N.J.Super. at 112, 

780 A.2d 553. 

  

Statutory appraisal rights accorded to dissenting 

shareholders in New Jersey (and in most states) include 

the right to a determination of the “fair value” (not “fair 

market value”) of their shares. N.J.S.A. 14A:11–3; see 

Bobbie J. Hollis, II, The Unfairness of Applying Lack of 

Marketability Discounts to Determine Fair Value in 

Dissenter’s Rights Cases, 25 J. Corp. L. 137, 139 (1999), 

explaining the distinction between “fair value” and “fair 

market value”: 

“Fair value” is not the same as, or short-hand for, “fair 

market value.” “Fair value” carries with it the statutory 

purpose that shareholders be fairly compensated, which 

may or may not equate with the market’s judgment 

about the stock’s value. This is particularly appropriate 

in the close corporation setting where there is no ready 

market for the shares and consequently no fair market 

value. 

A closely-held corporation is one that has few 

shareholders and little market for the stock, or one that 

has an integration of ownership and management. 

When appraising shares of a close corporation, fair 

value cannot be fairly equated with the company’s fair 

market value. Close corporations by their nature have 

less value to outsiders, but at the same time their value 

may be even greater to other shareholders who want to 

keep the business in the form of a close corporation. 

[Footnotes omitted.] 

See Also Pachman at 410-11. 

  

The “fair value” concept is inherently inconsistent with 

discounting value to reflect limited marketability. That 

which has been labeled a “marketability discount” reflects 

the theoretically limited market for the sale of a 

privately-held, small business. That which has been 

labeled a “minority discount” reflects a theoretically more 

limited market for sale of a non-controlling interest in 

such a business. The significance of a limited market is 

that the *488 asset is illiquid. Both discounts represent an 

attempt to account for the **477 fact that unlike shares in 
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a publicly-traded company, shares in a closely-held 

corporation have limited liquidity. 

  

But liquidity is of little consequence here. As between 

James and his brothers, the only other shareholders, there 

is no evidence of a contemplated sale of all or part of the 

business, forced or otherwise. All of the evidence 

supports the likelihood that the business will continue 

under the present ownership for the foreseeable future, 

with James and Richard each continuing to be the active 

owners and officers, each holding 47 ½% of the 

outstanding shares, and Gilbert holding the remaining 

5%.10 The distinction between fair value and fair market 

value appears to us equally applicable in the valuation of 

one spouse’s interest in his family’s closely-held 

corporation for purposes of equitable distribution.11 

  

Given the Court’s adoption of the “proportionate share” 

approach to valuing the interest held by a dissenting or an 

oppressed shareholder, any dispute among the existing 

shareholders would presumably see James either buying 

out his brothers’ interests or *489 selling his own at a 

proportionate share of fair value, with no discount for lack 

of control. Indeed, the statutory protections for dissenting 

shareholders, as interpreted in Lawson, demonstrate that 

the value of James’s minority interest in Florist, vis-à-vis 

his brothers (the only other shareholders), is protected by 

the fair value rule itself. That is, if he were to find himself 

at irreconcilable odds with his brothers, he could force a 

statutory appraisal in which each bloc would be valued at 

a proportionate share of the whole. 

  

Unlike Balsamides, Lawson, and Casey, no actual transfer 

of shares is involved in this equitable distribution case. 

That distinction makes the marketability discount even 

less appropriate than in the statutory appraisal or deadlock 

contexts, since no sale of the business appears likely in 

the foreseeable future. We see no reason to reward the 

spouse who holds title to the shares by allowing him to 

retain the value of the entire bloc at a bargain “price,” that 

is, crediting the non-owner spouse with less than the 

owner’s proportionate share of full value when 

determining equitable distribution of the marital assets. 

Here, allowing the marketability or minority discounts 

would unfairly minimize the marital estate to Ellen’s 

detriment and is inconsistent with the concept of equitable 

distribution. **478 While “there is no ready market for 

the shares and consequently no fair market value” of 

Florist, James’s shares in the going concern have value to 

him and to his co-owners that does not depend upon a 

theoretical sale to an outsider and has not changed as a 

result of the divorce complaint or judgment. 

  

The ALI cautions that valuation contexts other than 

dissenting shareholder appraisal rights, such as tax 

valuations, may warrant a different approach to 

discounting, ALI Principles § 7.22, comment e at 325–26. 

However, we see no reason for a different approach in 

equitable distribution. Even James’s expert, Barson, 

admitted that the value of a minority bloc of stock is not 

to be discounted for lack of control under New Jersey’s 

“fair value” statutes. He did not offer any explanation for 

adopting a different rule for purposes of equitable 

distribution. While Barson cited a *490 controlling 

shareholder’s “power to change the bottom line” as one 

rationale for applying a discount here, no single 

shareholder controlled Florist or its officers’ bottom line. 

  

The record before us reveals no extraordinary 

circumstances related to the operation or control of Florist 

to warrant a discount from the fair value of the company 

for lack of marketability, or a discount from the value of 

James’s interest for his minority bloc. Under these 

circumstances, and consistent with the reasoning of our 

Supreme Court, we see no reason to reduce the 

proportionate value of James’s 47 ½ shares (47 ½%) for 

lack of liquidity (marketability discount) or lack of 

control (minority discount). 

  

Given the purpose of equitable distribution to fairly divide 

the accumulated wealth of a marital partnership, and that 

the purpose of valuing the shareholder spouse’s interest is 

to determine the non-owner spouse’s fair share of other 

marital assets; where the shareholder will retain his shares 

and the divorce will not trigger a sale of those shares, lack 

of liquidity does not affect the fair value of the minority 

interest. Neither discount is appropriate. 

  

We therefore find no legal error in the judge’s holding 

marketability and minority discounts inapplicable in this 

case, and we affirm the trial judge’s determination that 

there are no “extraordinary circumstances” to warrant use 

of those discounts. However, because there has been little 

in the way of case law respecting that issue in the context 

of equitable distribution, we cannot agree with the judge’s 

finding that Barson’s use of those discounts or 

defendant’s contentions respecting the discounts amount 

to “bad faith” as a factor in awarding Ellen professional 

fees. 

  

 

D. 

[11] [12] We find no merit in James’s contention that Ellen 

is not entitled to 40% of Florist because she was not 

active in the business. See R. 2:11–3(e)(1)(E). The theory 

of equitable distribution is that marriage is a partnership 
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whose assets should be fairly and equitably distributed 

when the partnership breaks up. E.g., Pascale v. Pascale, 

140 N.J. at 609, 660 A.2d 485; *491 Portner v. Portner, 

93 N.J. 215, 219, 460 A.2d 115 (1983); Rothman v. 

Rothman, 65 N.J. 219, 229, 320 A.2d 496 (1974). There is 

ample support for the trial judge’s finding that Ellen 

fulfilled that partnership role: 

  

Although the defendant was the 

primary wage earner, it is clear that 

the plaintiff made substantial 

contributions to both the 

defendant’s earning power and to 

the acquisition and preservation of 

the marital property.... In light of 

both the plaintiff’s financial and 

non-financial contributions, the 

court finds that she was not only a 

partner, but an equal force, in the 

marriage and made substantial 

contributions **479 to the 

economic betterment of the parties’ 

marriage. 

Indeed, in his written summation, James proposed 

allocating to Ellen an amount equal to 45% of the 

$238,000 incremental value that Barson placed upon 

James’s interest in Florist. Allowing Ellen 40% of that 

portion of James’s interest in Florist that is determined to 

be part of the marital estate is well within a reasonable 

exercise of judicial discretion, and we will not interfere. 

 

III. 

We now address equitable distribution of James’s 

one-third interest in the real estate partnership, PRJ, 

which owns the property in Linden that is now occupied 

by Florist. PRJ’s three equal partners are James, his 

brother Richard, and Patricia Brown (James’s and 

Richard’s mother). 

  

James contends that his interest in PRJ was received as a 

gift from his father and is therefore immune from 

equitable distribution. The trial judge rejected that 

contention. James argues that the Linden property owned 

by PRJ was purchased in PRJ’s name with the proceeds of 

the sale of the Staten Island property formerly occupied 

by Florist and allegedly owned by James’s father. We 

agree with the trial judge that the record does not support 

that argument. 

  

The testimony and the documentary evidence are 

inconsistent, and neither supports the gift claim. The 

RESPA statement for the July 10, 1987 purchase of the 

PRJ property in Linden reflects a purchase price of 

$1,099,400, plus closing costs and related expenses that 

bring the total to $1,115,351. The purchase was *492 

financed by PRJ’s assumption of an Economic 

Development Authority (EDA) loan of $602,996, a 

$300,000 mortgage loan from the seller, and the balance 

paid in cash. The source of the cash portion of the 

purchase price is not identified in the record. 

  

The Staten Island property apparently consisted of three 

parcels, each of which was titled in the name of Florist 

when it was sold to a third party. Florist sold the first 

parcel, 87 Grove Avenue, on September 22, 1987, for 

$285,000 in an all cash sale, two-and-one-half months 

after PRJ took title to the Linden property. Florist sold the 

second parcel, 78 Faber Street, for $150,000 on 

September 1, 1988, receiving $30,000 as a cash deposit 

and taking back a mortgage to secure the remaining 

$120,000 due. Florist sold the third parcel, 97–99 Grove 

Avenue, on January 26, 1996, taking back a mortgage for 

the entire purchase price, $60,000. These two mortgages 

are carried as assets on Florist’s books. 

  

James himself testified that he considered Florist and PRJ 

as a single entity.12 If corporate funds or corporate credit 

was used to purchase the partnership property, then 

James’s acquisition of a one-third interest in PRJ was not 

a gift, but a distribution from Florist. Apparently based 

upon these facts, the trial judge concluded that James 

“produced no credible evidence as to immunize his 

interest in PRJ Associates from equitable distribution.” In 

other words, the trial judge found that James did not meet 

his burden of proving that the real estate purchased by 

PRJ in 1987 constituted a gift from his father. We defer to 

that finding, which is supported by the record, and we 

affirm the trial judge’s conclusion that James failed to 

**480 prove that his interest in PRJ was acquired by gift. 

  

*493 The parties agreed on the equity in the property, and 

thus on the value of James’s one-third share. That share 

was properly included in the marital estate, and we are 

satisfied that distributing 40% ($67,000) to Ellen was a 

reasonable exercise of discretion. 

  

 

IV. 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148452&pubNum=583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_609&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_609
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995148452&pubNum=583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_609&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_609
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126327&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_219
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983126327&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_219&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_219
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101279&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_229&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_229
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974101279&pubNum=0000583&originatingDoc=I4e999e5d32da11d98b61a35269fc5f88&refType=RP&fi=co_pp_sp_583_229&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_229
#co_footnote_B00122002148900_1


Brown v. Brown, 348 N.J.Super. 466 (2002)  

792 A.2d 463, 16 A.L.R.6th 929 

 

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 14 

 

The trial judge’s award of counsel fees and expert witness 

fees was grounded largely upon a finding of bad faith on 

James’s part in regard to equitable distribution of his 

interests in Florist and PRJ. Because we do not find 

support in the record for the judge’s findings that James 

acted in bad faith respecting those two assets, the fee 

awards must be vacated and considered anew on remand. 

By vacating these awards, we do not suggest that no fee 

award to Ellen is appropriate, or that the Court may not 

have grounds for a substantially similar award. The court 

must, however, consider all of the Williams13 factors in 

light of the entire record and its final decision on all other 

financial issues. 

  

 

V. 

[13] [14] We reject defendant’s request that we exercise our 

original jurisdiction to determine the disputed valuation 

issues other than the gift and discounting issues addressed 

in Parts II B, II C, and III of this opinion. We also reject 

defendant’s request in the alternative that any issues 

remanded to the Family Part be assigned to a different 

judge. The mere fact that a judge has issued legal rulings 

or made factual findings in a case does not warrant 

reassignment in the event of reversal and remand. 

However, where findings of credibility respecting the 

testimony of key witnesses have been made, and where a 

significant portion of those findings have been found 

unsupported by the record, fairness dictates a fresh look. 

See Luedtke v. Shobert, 342 N.J.Super. 202, 219, 776 

A.2d 233 (App.Div.2001) (“[I]t would place the court in 

an untenable position to now have to reevaluate a case in 

which *494 it had already expressed a preference for one 

of the experts over the other.”) 

  

As we have explained, we view the judge’s adoption of 

Chait’s valuation testimony as largely a result of his view 

of the two legal issues which we have now determined. 

On balance, we are satisfied that the trial judge will be 

guided by our decision and can fairly reconsider the 

valuation of the marital portion of James’s interest in 

Florist, as well as counsel and expert fees. Alimony or 

child support may warrant modification in light of the 

final decision on equitable distribution. See Bowen v. 

Bowen, 96 N.J. at 52–53, 473 A.2d 73; Dotsko v. Dotsko, 

244 N.J.Super. at 682, 583 A.2d 395. The trial judge will 

be in the best position to consider any such modification. 

  

Affirmed in part, reversed in part, and remanded for 

further proceedings consistent with this opinion. 
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Footnotes 
 

1 
 

The judge found that James had received insurance proceeds between $3,200 and $3,400 to cover the repairs, but 
had not given the funds to Ellen to do so. Thus James actually received approximately $38,800 on account of his 
share of the marital residence. 

 

2 
 

This account was entirely depleted by James during the course of this litigation, allegedly to pay for accountants and 
lawyers for himself and Ellen, and for Matthew’s Bar Mitzvah. 

 

3 
 

This account was partially depleted by James during the course of this litigation, also allegedly to pay for 
accountants, lawyers, and Matthew’s Bar Mitzvah. 

 

4 
 

We recognize that James’s mother had no obligation to continue those gifts. However, after James testified that his 
mother continued to advance those expenses, but did so as loans rather than as gifts, the judge disbelieved James ’s 
claim that he was indebted to his mother to repay those amounts. 
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5 
 

The record does not reveal defendant’s expert’s total invoice or defendant’s counsel fees. 

 

6 
 

Defendant provided no evidence to rebut plaintiff’s claim that the credit card debt was subject to equitable 
distribution. 

 

7 
 

This is how we calculated Barson’s value with the disputed discounts added back. Recall that Barson used a 
three-to-one weighted average of his income approach value ($266,000 after reductions by both a 25% 
marketability and a 15% minority discount) and his market approach value ($637,000 after reduction only by a 15% 
minority discount). 

 
In order to add back both discounts to Barson’s income approach (25% for marketability and then 15% for a 
minority interest), the formula is: 

 

 
 .85 I (.75 I) 

 

= 

 

266,000 

 

 .6375 I 

 

= 

 

266,000 

 

 I 

 

= 

 

417,000, 

 

 
where “I” equals the undiscounted income approach value. 

 

To add back the minority (15%) discount to Barson’s market approach, the formula is: 

 

 
 .85 M 

 

= 

 

637,000 

 

 M 

 

= 

 

749,000, 
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where “M” equals the undiscounted market approach value. 

 

Finally, the three-to-one weighted average of Barson’s undiscounted approaches to valuation is: 

 

 
  
 

Income approach value I 

 

417,000 × 3 

 

= 

 

1,251,000 

 

  
 

  
 

Market approach value M 

 

749,000 × 1 

 

= 

 

749,000 

 

  
 

  
 

  
 

  
 

  
 

2,000,000 

 

  
 

 2,000,000 divided by 4 = 500,000 

 

 

8 
 

Gilbert received the other five shares. 

 

9 
 

A review of cases in other states involving valuation of shares in a closely-held corporation reveals no uniformity 
respecting use of minority or marketability discounts, whether in the context of statutory appraisal, corporate 
dissolution, or equitable distribution. Nevertheless, New Jersey’s adoption of the ALI’s 
no-discount-absent-exceptional-circumstances rule appears to be the majority position. See MacKay § 14–6(d)(2)(d) 
(Supp. 2001); Barry M. Wertheimer, The Shareholders’ Appraisal Remedy and How Courts Determine Fair Value, 47 
Duke L.J. 613, 654 (1998). For a survey of cases addressing the use of a minority discount in valuing minority 
interests in a statutory appraisal or dissolution action, see Christopher Vaeth, Propriety of Applying Minority 
Discount to Value of Shares Purchased by Corporation or its Shareholders From Minority Shareholders,  13 A.L.R. 5th 
840 (1993). 

 

10 
 

There is a restriction on the transfer of shares to any non-family member. There is also a buy-sell agreement 
requiring that in the event of the death of Richard or James, the survivor is to purchase the shares of the decedent 
at a price to be periodically agreed upon or, in default of a current agreement, at a price to be negotiated. In the 
event of Gilbert’s death, Richard and James are to purchase his shares. The experts and the parties agree that the 
last price set forth in the agreement is not controlling, and neither expert relies upon it. 

As in Bowen v. Bowen, 96 N.J. at 46–47, 473 A.2d 73, the shareholders’ buy-sell agreement does “not control 
because it did not contemplate the circumstances when the stockholder’s status with the corporation and his fellow 
stockholders was to remain the same.” 

 

11 
 

We do not address here a situation where the spouses together are the sole shareholders in a closely-held 
corporation subject to equitable distribution. See, e.g., Fisher v. Fisher, 568 N.W.2d 728, 731 (N.D.1997). In Fisher, 
the North Dakota Supreme Court rejected a wife’s contention that the value of her minority interest in a family 
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business owned with her husband should be discounted from a proportionate fraction of the corporation’s agreed 
value, thereby increasing the share of other assets required to equalize her share of the marital estate. The Court 
held that the wife would be adequately protected by her statutory right to receive “fair value” for her shares. 

 

12 
 

Florist has been paying rent to PRJ in an amount sufficient to cover the mortgage, which both experts agree exceeds 
the market value of the leasehold by $33,000 per year. Each of the experts added back $33,000 to Florist’s net 
income for purposes of the capitalization of income approach to valuation. 

 

13 
 

Williams v. Williams, 59 N.J. 229, 281 A.2d 273 (1971). 
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Carlton C. BROWN, Sr., Plaintiff–Respondent, 
v. 

Eleanore BROWN, Defendant/Third Party 
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Carlton C. Brown, Sr., Brown Roofing Company, 
Inc., Brown & Guarino, Inc., Terri L. Brown and 

Carlton C. Brown, Jr., Third Party 
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| 
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Synopsis 

Wife, who held 50% interest in closely-held corporation, 

filed derivative action against corporation’s chief 

operating officer, alleging diversion of corporate 

opportunities. Wife subsequently transferred all of her 

shares to husband, the other 50% shareholder, as part of 

divorce settlement and chief operating officer moved for 

judgment on ground that wife no longer had standing to 

maintain action. The Superior Court, Chancery 

Division/Family Part, Cumberland County, granted the 

motion. Wife appealed. The Superior Court, Appellate 

Division, Wecker, J.A.D., held that wife was entitled to 

continue the action, notwithstanding the transfer of her 

shares. 

  

Reversed and remanded. 

  

Procedural Posture(s): On Appeal. 
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[1] 

 

Assignments For Tort 

 

 A tort claim that has not been reduced to 

judgment is not assignable. 

1 Case that cites this headnote 

 

 

 

 

[2] 

 

Corporations and Business 

Organizations Time of stock ownership in 

general 

 

 Wife, who was 50% shareholder in closely-held 

corporation, was entitled to continue her 

derivative action against the corporation’s chief 

operating officer for diversion of corporate 

opportunities, notwithstanding the transfer of all 

of her shares to her husband, the other 50% 

shareholder, pursuant to a divorce settlement; 

wife’s action could be treated as a direct action, 

since there was no risk of multiple suits, the 

corporation had sufficient assets to meet its 

obligations to creditors, and there was no risk of 

an unfair distribution of any recovery in that the 

husband had consented to the wife continuing 

the action. 

15 Cases that cite this headnote 

 

 

 

 

[3] 

 

Corporations and Business 

Organizations Closely held corporations 

 

 While a court has discretion to treat a derivative 

action as a direct action when a closely held 

corporation is involved, it will not invariably do 

so. 

14 Cases that cite this headnote 
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Corporations and Business 

Organizations Engaging in competing 

business 

 

 Even if corporation’s chief operating officer had 

been merely an employee, her duty of loyalty 
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would have prohibited soliciting customers for a 

competing entity while so employed. 

 

 

 

 

 

[5] 

 

Courts Trial or evidence, rulings relating to 

 

 For purposes of former shareholder’s action 

against corporation’s chief operating officer for 

diverting corporate opportunities, the 

law-of-the-case doctrine did not dictate proper 

placement of burden of persuasion at trial. 

1 Case that cites this headnote 

 

 

 

 

[6] 

 

Evidence Greater weight;  evenly balanced 

evidence 

 

 Where the burden of proof in a civil case is by 

the preponderance of the evidence, the burden is 

simply a tie-breaking rule, to be invoked only if 

the evidence is in equipoise at the close of all 

the proofs. 
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*32 Before Judges LANDAU, BRAITHWAITE and 

WECKER. 

Opinion 

 

 

The opinion of the court was delivered by 

  

 

WECKER, J.A.D. 

The issue presented is whether a former fifty-percent 

shareholder in a closely-held corporation, who has 

transferred all of her shares to the other fifty-percent 

shareholder as part of a divorce settlement, can continue 

what appears to be a shareholders’ derivative action 

against a third-party, when the action arises out of events 

that occurred during the shareholder’s ownership. 

  

The Law Division Judge in this case granted the third 

party’s motion for judgment on the ground that the former 

shareholder no longer had standing to maintain the action, 

because she no longer owned her shares. We disagree, 

and therefore reverse. 

  

The background is as follows. Brown Roofing Company, 

Inc., was owned in equal parts by Carlton C. Brown, Sr. 

and Eleanore Brown, a husband and wife. At a time when 

Mr. Brown sought to retire out of state and Mrs. Brown, 

who had worked only sporadically in the business, was ill, 

their adult daughter, Terri Brown, became the chief 

operating officer of the company.1 

  

During the pendency of the divorce action brought by Mr. 

Brown against Mrs. Brown, Mrs. Brown filed a third 

party complaint in the nature of a shareholder’s derivative 

action against Terri Brown and her new business, Brown 

and Guarino. The gist of the third party complaint was 

that Terri Brown diverted corporate opportunities (such as 

the acquisition of real property), as well as customers, 

from Brown Roofing to her own business, *33 Brown and 

Guarino, thereby depriving Brown Roofing of assets and 

profits that were rightfully its own.2 The complaint 

**1214 also alleges that Terri Brown was part owner of 

real property for which she charged the corporation 

excessive rent. 

  
[1] During the course of a trial that was scheduled to 

include all of the pending claims, Mr. and Mrs. Brown 

settled their divorce action.3 That settlement included the 

transfer of Mrs. Brown’s shares in Brown Roofing to Mr. 

Brown; alimony payable to Mrs. Brown; and distribution 

of other marital property. Mrs. Brown’s shares, plus her 

interest in certain real property which she transferred as 

part of the settlement, together had a stipulated value of 
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$470,000. The settlement that was placed on the record 

and incorporated in the judgment of divorce recognized 

Mrs. Brown’s “right” to continue her third party 

complaint. Mr. Brown, on behalf of Brown Roofing, 

assigned the corporation’s claims against the third party 

defendants to Mrs. Brown.4 

  

Some two years after the divorce settlement, on the 

continued trial date of plaintiff’s case against Terri Brown 

and Brown and *34 Guarino, those defendants brought a 

motion for judgment on the ground that plaintiff’s right to 

pursue the corporation’s derivative suit terminated with 

her transfer of shares to Mr. Brown. The motion judge 

heard extensive oral argument and gave each side the 

opportunity to submit written argument before granting 

the motion for reasons set forth in a letter opinion. 

  

The essence of the judge’s decision was, first, that 

Eleanore’s claims constituted a shareholder derivative 

action and not a private or direct action of her own. See 

Strasenburgh v. Straubmuller, 146 N.J. 527, 548–53, 683 

A.2d 818 (1996) (a claim for breach of fiduciary duty on 

the part of a director is generally viewed as derivative 

unless plaintiff suffered an injury distinct from that 

suffered by other shareholders or the corporation as a 

whole); Pepe v. GMAC, 254 N.J.Super. 662, 604 A.2d 194 

(App.Div.), certif. denied, 130 N.J. 11, 611 A.2d 650 

(1992). The judge then concluded that plaintiff did not 

meet the requirements of the statute and court rule 

governing a derivative action, because she had transferred 

her shares in the corporation. 

  

N.J.S.A. 14A:3–6(1) provides in pertinent part: 

(1) No action shall be brought in 

this State by a shareholder in the 

right of a domestic or foreign 

corporation unless the plaintiff was 

a holder of shares or of voting trust 

certificates therefor at the time of 

the transaction of which he 

complains, or his shares or voting 

trust certificates thereafter 

devolved upon him by operation of 

law from a person who was a 

holder at such time. (Emphasis 

added.) 

Mirroring the statute, R. 4:32–5 provides, also in pertinent 

part: 

In an action brought to enforce a 

secondary right on the part of one 

or more shareholders in an 

association, incorporated or 

unincorporated, because the 

association refuses to enforce rights 

which may properly be asserted by 

it, the complaint shall be verified 

and allege that the plaintiff was a 

shareholder at the **1215 time of 

the transaction complained of, or 

that the share thereafter devolved 

by operation of law. (Emphasis 

added.) 

The statute and rule both require the plaintiff to have been 

a shareholder at the time of the action complained of; 

however, neither requires continued ownership 

throughout the litigation. Our research has revealed no 

New Jersey case addressing that issue. 

  

*35 Whether continuing ownership is required in New 

Jersey for individuals claiming damage to a publicly-held 

corporation is not before us. We recognize that a number 

of states, including Delaware, have engrafted such a 

requirement upon the common law. While New Jersey 

frequently follows Delaware law in corporate matters, 

see, e.g., Pogostin v. Leighton, 216 N.J.Super. 363, 373, 

523 A.2d 1078 (App.Div.), certif. denied, 108 N.J. 583, 

531 A.2d 1356, cert. denied, 484 U.S. 964, 108 S.Ct. 454, 

98 L.Ed.2d 394 (1987), we see no compelling policy 

reason to do so in the unique circumstances presented, 

absent clear direction from the Legislature or the Supreme 

Court. 

  

On appeal, Eleanore Brown contends (1) because Brown 

Roofing was a closely held corporation, the standing rules 

applicable to public corporations should not apply; (2) 

Brown Roofing should be deemed a partnership rather 

than a corporation for purposes of this issue, thereby 

avoiding the consequence of the share transfer; (3) equity 

demands that she be allowed to pursue her claims against 

Terri Brown and Brown and Guarino; and (4) on remand 

for a trial of her claims, the burden of proof should be 

upon the third party defendants to prove that the 

challenged transactions were fair and reasonable and did 

not divert profits from the corporation. 

  
[2] We see no basis for Mrs. Brown’s contention that 

shareholders in a business entity that has sought to avail 

itself of the advantages of the corporate form should be 

entitled to treat that entity as a partnership whenever it 

suits them. But we need not reach that issue in light of our 
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determination that on these facts, continuing ownership is 

not required for Eleanore Brown to maintain her action. 

  

As the motion judge recognized, when Mr. and Mrs. 

Brown settled their divorce action and provided for Mr. 

Brown’s acquisition of Mrs. Brown’s interest in the 

corporation, they presumably took into account the value 

of the business and the effects of Terri Brown’s and 

Brown and Guarino’s actions. Mr. Brown expressly stated 

that while he did not wish to pursue a corporate claim  

*36 against Terri, he recognized, on behalf of the 

corporation, Mrs. Brown’s right to do so. Mrs. Brown was 

willing to surrender her shares in the corporation, and to 

give up any participation in the business, in exchange for 

certain consideration, including the opportunity to pursue 

her suit against the third party defendants. If she is 

permitted to do so, we see no prejudice to the third party 

defendants, who gave no consideration for plaintiff’s 

settlement or for the transfer of her shares. Their liability 

in this suit, if any, will turn upon the same proofs that 

would have been admissible had Mrs. Brown not 

transferred her interest to Mr. Brown. 

  

We are convinced that the concerns that support the 

continuing ownership requirement in other circumstances 

do not apply here. The American Law Institute’s 

Principals of Corporate Governance: Analysis and 

Recommendations (1992), includes a section 

distinguishing direct from derivative actions. Section 

7.01(a) explains that an action in which “injury or breach 

of duty to the corporation” is a prerequisite to recovery 

“should be treated as a derivative action.” Contrariwise, 

an injury sustained by, or violation of a duty to, a 

particular shareholder “may be maintained ... in an 

individual capacity” and “should be treated as a direct 

action ....” § 7.01(b). Under these generally accepted 

definitions, the third party complaint appears to state 

derivative claims, as the trial judge found. Section 7.01 

also provides **1216 for cases where a plaintiff has both 

a direct and a derivative claim. 

If a transaction gives rise to both direct and derivative 

claims, a holder may commence and maintain direct 

and derivative actions simultaneously, and any special 

restrictions or defenses pertaining to the maintenance, 

settlement, or dismissal of either action should not 

apply to the other. 

[Id. § 7.01(c).] 

The provision that is directly applicable to the case before 

us, is § 7.01(d): 

In the case of a closely held corporation ... the court in 

its discretion may treat an action raising derivative 

claims as a direct action, exempt it from those 

restrictions and defenses applicable only to derivative 

actions, and order an individual recovery, if it finds that 

to do so will not (i) unfairly expose the corporation or 

the defendants to a multiplicity of actions, (ii) 

materially prejudice the interests of creditors of the 

corporation, or (iii) interfere with a fair distribution of 

the recovery among all interested persons. (Emphasis 

added.) 

*37 Comment (e) to § 7.01 recognizes that as to 

closely-held corporations, “the normal policy reasons for 

requiring a plaintiff to employ the form of the derivative 

action may not be present or will be less weighty, even 

though the action alleges in substance a corporate injury.” 

The comment recognizes that “the concept of a corporate 

injury that is distinct from any injury to the shareholders 

approaches the fictional in the case of a firm with only a 

handful of shareholders.” Id. Comment (e) also cites 

Watson v. Button, 235 F.2d 235 (9th Cir.1956), for the 

proposition that “the usual policy reasons requiring an 

action that principally alleges an injury to the corporation 

to be treated as a derivative action are not always 

applicable to the closely held corporation.” 

  
[3] We do not subscribe to the plaintiff’s contention that 

we should follow the Massachusetts Supreme Judicial 

Court’s reasoning in Donahue v. Rodd Electrotype Co. of 

New England, Inc., 367 Mass. 578, 328 N.E.2d 505 

(1975), and invariably treat what would otherwise be 

derivative actions as direct actions whenever a closely 

held corporation is involved. We are, however, persuaded 

that the flexible approach of § 7.01(d), with due 

consideration to the factors set forth therein, is the 

appropriate standard. As comment (e) explains, 

Although § 7.01(d) does not follow 

the fullest potential reach of 

Donahue to the extent of 

converting all intracorporate 

disputes that would be normally 

characterized as derivative actions 

into direct actions whenever the 

case involves a closely held 

corporation, it gives the court 

discretion to treat the action as 

direct if the policy considerations 

enumerated in Comment d are 

satisfied. In general, when a direct 

action is brought on behalf of the 

entire class of injured shareholders 

and the corporation’s solvency is 

not in question, there is less reason 
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to insist that the action be brought 

derivatively. The court should then 

have equitable power to treat the 

action as direct if the corporation is 

closely held, thereby avoiding 

procedural hurdles that were not 

designed to apply in such a case. 

  

Several jurisdictions have adopted the § 7.01(d) approach. 

See, e.g., Barth v. Barth, 659 N.E.2d 559, 562 (Ind.1995) 

(one of three shareholders alleging misuse of corporate 

assets may bring a direct action, because shareholders in a 

closely-held corporation have direct obligations to one 

another, and because such shareholder litigation often 

does not implicate the principles underlying derivative 

action rules); *38 Richards v. Bryan, 19 Kan.App.2d 950, 

879 P.2d 638, 648 (1994); Derouen v. Murray, 604 So.2d 

1086, 1091 n. 2 (Miss.1992); Johnson v. Gilbert, 127 

Ariz. 410, 621 P.2d 916, 918 (App.1980) (where the 

corporation was operated as a partnership, two 

shareholders could sue the other two, both derivatively 

and directly, for specific performance of oral agreement, 

breach of fiduciary duty, and diversion **1217 of 

corporate assets). But see, e.g., Bagdon v. 

Bridgestone/Firestone, Inc., 916 F.2d 379 384 (7th 

Cir.1990) (questioning wisdom of treating close 

corporations as partnerships for purposes of allowing 

normally derivative action to be brought directly), cert. 

denied, 500 U.S. 952, 111 S.Ct. 2257, 114 L.Ed.2d 710 

(1991); Wessin v. Archives Corp., 592 N.W.2d 460, 466 

(Minn.1999); Landstrom v. Shaver, 561 N.W.2d 1, 14 

(S.D.1997). 

  

As one court has stated in the minority shareholder 

freeze-out context: 

Because of the difficulty in determining if a suit must 

be brought as a direct or a derivative action, an 

increasing number of courts are abandoning the 

distinction between a derivative and a direct action 

because the only interested parties are the two sets of 

shareholders. Furthermore, some courts have 

recognized that it is often difficult and futile to bring a 

derivative action against a closely held corporation. As 

explained by one authority, “[e]ven if a minority 

shareholder overcomes procedural hurdles in a 

derivative action, a strong disadvantage is that any 

recovery accrues to the corporation and hence remains 

under the control of the very parties who may have 

been defendants in the litigation.” 2 O’Neal and 

Thompson, O’Neal’s Close Corporations § 8.11, p. 122 

(3d ed.1992). 

[Richards v. Bryan, supra, 879 P.2d at 647.] 

  

With respect to the § 7.01(d) factors, there is no risk of 

multiple suits if Mrs. Brown continues this action. Nor is 

there any suggestion in the record that Brown Roofing has 

been left with assets insufficient to meet its obligations to 

creditors, who would therefore be prejudiced if Mrs. 

Brown is permitted to recover damages that otherwise are 

due the corporation. There is no risk of an unfair 

distribution of any recovery, since the only remaining 

shareholder, Mr. Brown, has clearly consented to Mrs. 

Brown continuing this action. Finally, this case does not 

present as a “strike suit,” one of the dangers the derivative 

suit standing rules have been designed to combat. See  

*39 Drain v. Covenant Life Ins.  Co., 454 Pa.Super. 143, 

685 A.2d 119, 126 (1976), aff’d, 551 Pa. 570, 712 A.2d 

273 (1998). 

  
[4] Plaintiff’s claims against Terri Brown include breach of 

fiduciary duty based upon Terri Brown’s actual or de 

facto status as chief operating officer. Cf. Grato v. Grato, 

272 N.J.Super. 140, 639 A.2d 390 (App.Div.), certif. 

denied, 138 N.J. 264, 649 A.2d 1285 (1994). Even if Terri 

Brown had been merely an employee, her duty of loyalty 

prohibited soliciting customers for a competing entity 

while so employed. See AYR Composition, Inc. v. 

Rosenberg, 261 N.J.Super. 495, 503–05, 619 A.2d 592 

(App.Div.1993). 

  

We express no opinion on the ultimate merit of plaintiff’s 

claims. We see merit, however, in plaintiff’s contention 

that it would be inequitable to allow Terri Brown and 

Brown and Guarino to avoid answering for their conduct 

by invoking rules of standing that have been developed to 

meet concerns not present here. As a matter of equity we 

conclude that Eleanore should be permitted to proceed by 

way of a direct action. See, e.g., Kirk v. First Nat’l Bank 

of Columbus, 439 F.Supp. 1141, 1148–49 (M.D.Ga.1977) 

(former shareholders in a defunct corporation who did not 

have standing to bring a derivative action, and who had 

received reduced price for their shares because of former 

president’s misappropriation of funds, were permitted to 

bring a direct action). 

  

The trial judge ruled as a matter of law, and not as an 

exercise of discretion, that Mrs. Brown had no standing. 

We have adopted the approach of the ALI’s § 7.01(d), and 

we are satisfied on this record that it would be a mistaken 

exercise of discretion to dismiss the case on standing 

grounds. 

  
[5] [6] We decline to rule on the proper placement of the 

burden of persuasion at trial, except to hold that the trial 

judge is not bound by the law-of-the-case doctrine, 
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**1218 which is clearly discretionary. Lombardo v. Hoag, 

269 N.J.Super. 36, 49, 634 A.2d 550 (App.Div.1993), 

certif. denied, 135 N.J. 469, 640 A.2d 850 (1994). Until 

the plaintiff’s proofs are before the court, it would be *40 

premature to determine whether what is normally a 

plaintiff’s burden should be shifted to the defendants. 

Moreover, keeping in mind that where the burden of proof 

in a civil case is by the preponderance of the evidence, the 

burden is simply a tie-breaking rule, to be invoked only if 

the evidence is in equipoise at the close of all the proofs. 

There is therefore no need for an in limine ruling on the 

issue. 

  

We reverse and remand for further proceedings consistent 

with this opinion. 

  

All Citations 

323 N.J.Super. 30, 731 A.2d 1212 

 

Footnotes 
 

1 
 

The record is not clear with respect to whether Terri Brown was elected or served de facto as a director or officer 
during a period when she owned one or more shares transferred to her by Mr. Brown. 

 

2 
 

Mrs. Brown’s expert witness testified that the value of the business diminished from $737,000 as of June 30, 1990 to 
$396,000 as of June 30, 1991, and that the business had lost $200,000 in gross profits as a result of specific contracts 
diverted to Brown and Guarino. His 1990 value was disputed by Mr. Brown’s expert. 

 

3 
 

For that reason, we refer to Eleanore Brown as “plain tiff” and Terri Brown and Brown and Guarino as defendants in 
this opinion. 

 

4 
 

We recognize New Jersey case law holding that a tort claim that has not been reduced to judgment is not assignable. 
DiTolvo v. DiTolvo, 131 N.J.Super. 72, 79, 328 A.2d 625 (App.Div.1974) and cases cited therein. See also Village of 
Ridgewood v. Shell Oil Co., 289 N.J.Super. 181, 195, 673 A.2d 300 (App.Div.1996); Integrated Solutions, Inc. v. Service 
Support Specialties, Inc., 124 F.3d 487, 490 (3d Cir.1997). Plaintiff does not rely upon that assignment as the basis for 
standing, and we need not determine whether the non-assignability rule applies. Assuming the assignee could not 
rely upon the assignment as the basis for its standing to sue the tortfeasor, that fact does not affect any other 
ground upon which the assignee could proceed against the tortfeasor. Moreover, the rule’s purpose is not to shield 
a tortfeasor from liability for its own negligently caused injury. 

 

 
 

 

End of Document 
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Synopsis 

Synopsis 

Background: Limited liability company (LLC) sought 

expulsion of member by judicial determination. The 

Superior Court, Chancery Division, Essex County, Harriet 

Farber Klein, J., granted summary judgment in favor of 

LLC and expelled member and, following valuation trial, 

entered judgment awarding 33% of LLC’s value to 

member. Member appealed. The Superior Court, 

Appellate Division, 2014 WL 8132907, affirmed. 

Member’s petition for certification was granted. 

  

Holdings: The Supreme Court, Patterson, J., held that: 

  
[1] disagreement among LLC members over the terms of 

operating agreement did not necessarily compel the 

expulsion of dissenting LLC member under provisions of 

Limited Liability Company Act (LLCA) and its successor 

statute, the Revised Uniform Limited Liability Company 

Act (RULLCA), authorizing expulsion based on 

member’s conduct making it not reasonably practicable to 

carry on the LLC’s business with the member, and 

  
[2] genuine issues of material fact existed as to whether it 

was “not reasonably practicable” to carry on LLC’s 

business with member remaining as a member, precluding 

partial summary judgment expelling member from LLC. 

  

Reversed and remanded. 

  

Procedural Posture(s): On Appeal; Motion for Summary 

Judgment. 

 

 

West Headnotes (8) 

 

 

 

[1] 

 

Corporations and Business 

Organizations Expulsion, suspension, or 

exclusion 

Corporations and Business 

Organizations Management of company 

affairs in general 

 

 A disagreement among limited liability 

company (LLC) members over the terms of an 

operating agreement does not necessarily 

compel the expulsion of a dissenting LLC 

member; if an LLC’s members can manage the 

LLC without an operating agreement, invoking 

as necessary the default majority-rule provision 

of the Limited Liability Company Act (LLCA), 

then a conflict among LLC members may not 

warrant a member’s expulsion under the LLCA. 

N.J.S.A. 42:2B–1 (Repealed). 

5 Cases that cite this headnote 

 

 

 

 

[2] 

 

Corporations and Business 

Organizations Expulsion, suspension, or 

exclusion 

 

 Disagreement among limited liability company 

(LLC) members over the terms of operating 

agreement did not necessarily compel the 

expulsion of dissenting LLC member under 

provisions of Limited Liability Company Act 

(LLCA) and its successor statute, the Revised 

Uniform Limited Liability Company Act 

(RULLCA), authorizing expulsion based on 

member’s conduct making it not reasonably 

practicable to carry on the LLC’s business with 

the member; provisions only allowed court to 

consider conduct relating to the LLC business, 

“reasonably practicable” language suggested 

that it must be unfeasible, despite reasonable 

efforts, to keep LLC operating while dissenting 

member remained affiliated, and default 

provisions allowed majority rule if members 

failed to reach consensus. N.J.S.A. 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105054901&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105054901&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035630284&pubNum=0000999&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0162596001&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
#co_anchor_F22039483680_1
#co_anchor_F82039483680_1
#co_pp_HNF1_1
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3636/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3636/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3638/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3638/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2B-1&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&headnoteId=203948368000120250606212317&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
#co_pp_HNF2_1
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3636/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Browse/Home/KeyNumber/101k3636/View.html?docGuid=I7a1d97a458c511e6a807ad48145ed9f1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-46&originatingDoc=I7a1d97a458c511e6a807ad48145ed9f1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


IE Test, LLC v. Carroll, 226 N.J. 166 (2016)  

140 A.3d 1268 

 

 © 2026 Thomson Reuters. No claim to original U.S. Government Works. 2 

 

42:2C–46(e)(3); N.J.S.A. 42:2B–24(b)(3)(c) 

(Repealed). 

6 Cases that cite this headnote 

More cases on this issue 

 

 

 

 

[3] 

 

Statutes Giving effect to statute or language; 

 construction as written 

 

 If statutory language is clear, the inquiry ends, 

because the sole function of the courts is to 

enforce the statute according to its terms. 

 

 

 

 

 

[4] 

 

Statutes Plain Language;  Plain, Ordinary, or 

Common Meaning 

 

 Interpreting the statutory text, the Supreme 

Court ascribes to the statutory words their 

ordinary meaning and significance. 

4 Cases that cite this headnote 

 

 

 

 

[5] 

 

Corporations and Business 

Organizations Expulsion, suspension, or 

exclusion 

 

 Limited liability company (LLC) members 

seeking to expel a fellow member based on 

conduct making it not reasonably practicable to 

carry on the LLC’s business pursuant to the 

Limited Liability Company Act (LLCA), or its 

successor statute, the Revised Uniform Limited 

Liability Company Act (RULLCA), are required 

to clear a high bar: neither provision authorizes 

a court to disassociate an LLC member merely 

because there is a conflict, instead, both 

provisions require the court to evaluate the LLC 

member’s conduct relating to the LLC, and 

assess whether the LLC can be managed 

notwithstanding that conduct, in accordance 

with the terms of an operating agreement or the 

default provisions of the statute. N.J.S.A. 

42:2C–46(e)(3); N.J.S.A. 42:2B–24(b)(3)(c) 

(Repealed). 

8 Cases that cite this headnote 

 

 

 

 

[6] 

 

Corporations and Business 

Organizations Expulsion, suspension, or 

exclusion 

 

 In determining whether it is not reasonably 

practicable to operate a limited liability 

company (LLC) in light of a member’s conduct 

such that the member may be expelled by 

judicial determination under the Limited 

Liability Company Act (LLCA) or its successor 

statute, the Revised Uniform Limited Liability 

Company Act (RULLCA), a trial court should 

consider the following factors, among others 

that may be relevant to a particular case: (1) the 

nature of the LLC member’s conduct relating to 

the LLC’s business; (2) whether, with the LLC 

member remaining a member, the entity may be 

managed so as to promote the purposes for 

which it was formed; (3) whether the dispute 

among the LLC members precludes them from 

working with one another to pursue the LLC’s 

goals; (4) whether there is a deadlock among the 

members; (5) whether, despite that deadlock, 

members can make decisions on the 

management of the company, pursuant to the 

operating agreement or in accordance with 

applicable statutory provisions; (6) whether, due 

to the LLC’s financial position, there is still a 

business to operate; and (7) whether continuing 

the LLC, with the LLC member remaining a 

member, is financially feasible. N.J.S.A. 

42:2C–46(e)(3); N.J.S.A. 42:2B–24(b)(3)(c) 

(Repealed). 

9 Cases that cite this headnote 
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exclusion 

 

 A trial court considering an application to expel 

a limited liability company (LLC) member 

based on conduct making it not reasonably 

practicable to carry on the LLC’s business under 

the Limited Liability Company Act (LLCA), or 

its successor statute, the Revised Uniform 

Limited Liability Company Act (RULLCA), 

should conduct a case-specific analysis of the 

record using the seven factors, and other 

considerations raised by the record, with no 

requirement that all factors support expulsion, 

and no single factor determining the outcome. 

N.J.S.A. 42:2C–46(e)(3); N.J.S.A. 

42:2B–24(b)(3)(c) (Repealed). 

17 Cases that cite this headnote 

 

 

 

 

[8] 

 

Corporations and Business 

Organizations Trial, judgment, and relief 

Summary Judgment Unincorporated 

business organizations 

 

 Genuine issues of material fact existed as to 

whether disagreement among limited liability 

company (LLC) members over terms of 

operating agreement made it “not reasonably 

practicable” to carry on LLC’s business with 

dissenting LLC member remaining as a member, 

precluding partial summary judgment expelling 

dissenting member from LLC by judicial 

determination pursuant to Limited Liability 

Company Act (LLCA). N.J.S.A. 

42:2C–46(e)(3); N.J.S.A. 42:2B–24(b)(3)(c) 

(Repealed). 
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Opinion 

 

Justice PATTERSON delivered the opinion of the Court. 

 

*169 This appeal arises from a conflict among the three 

members of IE Test, LLC (IE Test), an engineering 

consultant business *170 formed as a limited liability 

company (LLC). In the wake of a dispute about the terms 

of an operating agreement between defendant Kenneth 

Carroll (Carroll) and the LLC’s other members, Patrick 

Cupo (Cupo) and Byron James (James), IE Test filed an 

action to expel Carroll as an LLC member, pursuant to the 

Limited Liability Company Act, N.J.S.A. 42:2B–1 to –70 

(LLCA). The trial court granted partial summary 

judgment and ordered that Carroll be disassociated from 

IE Test. It based its ruling on a provision of the LLCA 

that authorized the expulsion of an LLC member by 

“judicial determination” if the court finds that the member 

has engaged in conduct relating to the LLC’s business 

“which makes it not reasonably practicable to carry on the 

business” with the LLC member remaining part of the 

LLC. N.J.S.A. 42:2B–24(b)(3)(c) (subsection 3(c)). The 

Appellate Division affirmed the trial court’s judgment. 

  
[1] We construe the Legislature’s intent when it enacted 

subsection 3(c) of the LLCA, and an analogous provision 

in the LLCA’s successor statute, the Revised Uniform 

Limited Liability Company Act, N.J.S.A. 42:2C–1 to –94 

(RULLCA). We hold that a disagreement among LLC 

members over the terms of an operating agreement does 

not necessarily compel the expulsion of a dissenting LLC 

member. If an LLC’s members can manage the LLC 

without an operating agreement, invoking as necessary 

the default majority-rule provision of the LLCA, then a 

conflict among LLC members may not warrant a 

member’s expulsion under the LLCA. To assist trial 

courts in determining whether it is “not reasonably 

practicable” to operate an LLC in light of the LLC 

member’s conduct, we adopt a series of factors. 

  

Applied to the record of this case, the standard of 

subsection 3(c) does not warrant a grant of partial 

summary judgment expelling Carroll from IE Test. 

Accordingly, we reverse the Appellate Division’s 

judgment and remand this matter to the trial court. 
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We derive our summary of the facts from the summary 

judgment record. 

  

The dispute that prompted this litigation stemmed from 

the failure of a prior business in which IE Test’s three 

LLC members were involved. In 2004, Carroll and Cupo 

formed Instrumentation Engineering, LLC 

(Instrumentation Engineering) pursuant to Delaware’s 

LLC laws. By agreement, Carroll owned a fifty-one 

percent interest in Instrument Engineering, and Cupo 

owned the remaining forty-nine percent. James was 

employed by Instrumentation Engineering, initially as 

Business Development Manager and later as Vice 

President. 

  

In July 2009, following a series of financial setbacks, 

Instrumentation Engineering filed for Chapter 7 

bankruptcy in the United States Bankruptcy Court for the 

District of New Jersey. In the bankruptcy proceeding, 

Carroll claimed that Instrumentation Engineering owed 

him and his companies $2,543,318. Although the record 

**1272 does not reveal whether Instrumentation 

Engineering’s debt to Carroll was discharged in 

bankruptcy, the parties agree that the company did not 

repay the debt. 

  

As Instrumentation Engineering’s business failed, its 

owners contemplated a new venture. Shortly before 

Instrumentation Engineering filed for Chapter 7 

bankruptcy, Cupo formed IE Test as a New Jersey LLC. 

The LLC’s business is the design of testing systems used 

by manufacturers to evaluate their products. 

  

Cupo was initially IE Test’s sole member. According to 

Cupo, two months after IE Test was formed, he sold a 

fifty-percent interest in the LLC to James. Carroll 

purchased the intellectual property and hardware that had 

been used in the business of Instrumentation Engineering 

from the trustee of that entity’s estate in bankruptcy. 

Carroll contends that he transferred those assets to IE 

Test, but Cupo disputes that contention. 

  

Carroll, Cupo, and James entered into a preliminary 

agreement. In that document, Carroll, Cupo, and James 

stated their intention *172 to enter into an operating 

agreement for IE Test. They acknowledged that from the 

inception of IE Test, “the Members of the Company and 

their LLC Percentage Interests have been and are: 

Kenneth Carroll (33%), Pat Cupo (34%) [and] Byron 

James (33%).” 

  

The LLC members were assigned divergent roles in the 

business of IE Test. Cupo managed the engineering, 

manufacturing, and financial components of the business. 

James was responsible for business development. 

Carroll’s role was limited; he was not expected to become 

involved in the day-to-day management of IE Test, and 

the record confirms that he did not do so. Carroll 

maintained no office at IE Test’s facility and participated 

in only one sales call. IE Test does not contend that 

Carroll ever intervened, or attempted to intervene, in IE 

Test’s day-to-day operations. 

  

IE Test developed an increasingly successful business 

throughout the period in which it operated with Carroll as 

an LLC member. After a modest beginning in 2009, 

during which it earned $396,597, IE Test reported 

revenue in the amount of $1,232,078 during the first half 

of 2010. Cupo and James drew salaries in the amount of 

$170,000 per year, and several $10,000 bonuses. IE Test 

paid Carroll no salary or bonus at any time. 

  

Carroll’s claim that Instrumentation Engineering owed 

substantial sums to him and his companies became a point 

of contention among Cupo, James, and Carroll soon after 

they agreed to share ownership of IE Test. Carroll 

acknowledged that IE Test had no legal obligation to 

repay him for losses sustained because of Instrumentation 

Engineering’s bankruptcy. He pressed, however, for 

compensation that would allow him to recover some of 

his lost investment in Instrumentation Engineering. 

  

An e-mail exchange between Cupo and James in October 

2009 described the two options proposed by Carroll as 

alternative frameworks for an operating agreement: either 

an arrangement whereby Carroll would be paid an equal 

share of IE Test’s profits with a premium, or the payment 

of a salary to Carroll plus an *173 equal share of the 

profits. James and Cupo then agreed that they did not 

want to work with Carroll. James commented, however, 

that Carroll would not “walk away” from the business 

unless Cupo and James agreed to one of his alternative 

proposals for his compensation. 

  

It is unclear precisely when Cupo and James decided to 

file an action to disassociate **1273 Carroll as an LLC 

member pursuant to N.J.S.A. 42:2B–24(b)(3). By early 

January 2010, however, they were actively pursuing that 

strategy. In a January 5–6, 2010 e-mail exchange about 

the best way to remove Carroll as an LLC member, Cupo 

and James discussed the option of filing a lawsuit to expel 

him from the company. James wrote that “[n]o one is 

getting rich here and a third partner will most likely lead 

to the failure of the business.” 

  

The three LLC members met on January 7, 2010. 

According to Cupo and James, their plans for IE Test did 

not align with those of Carroll, and the company could 
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not, then or in the foreseeable future, afford a third 

member. Carroll contends that Cupo and James declined 

to honor his ownership interest in IE Test and refused to 

enter into an operating agreement. At that point, the three 

LLC members ceased communicating about the operation 

of their business. 

  

 

II. 

IE Test filed this action on January 25, 2010, less than 

four months after Carroll, Cupo, and James signed their 

agreement allocating ownership of IE Test. It asserted 

claims for breach of fiduciary duty of loyalty, breach of 

fiduciary duty of care, breach of contract and breach of 

the implied covenant of good faith and fair dealing, and 

sought the expulsion of Carroll as an LLC member 

pursuant to N.J.S.A. 42:2B–24(b)(3)(a) (subsection 3(a)) 

or, in the alternative, under subsection 3(c).1 

  

*174 Through his counsel, Carroll proposed an operating 

agreement to Cupo and James on September 7, 2010. The 

record contains no evidence that Cupo or James produced 

a draft operating agreement after rejecting Carroll’s 

proposal. It is undisputed that no operating agreement for 

IE Test was ever executed. 

  

Following the depositions of Carroll, Cupo, and James, 

and other discovery, IE Test filed a motion for partial 

summary judgment. It sought judgment in its favor on its 

claim for expulsion based upon two alternative theories. 

First, invoking subsection 3(a), IE Test contended that 

Carroll had engaged in “wrongful conduct that adversely 

and materially affected the limited liability company’s 

business.” N.J.S.A. 42:2B–24(b)(3)(a). Second, IE Test 

claimed that Carroll had engaged in conduct which made 

it “not reasonably practicable” to carry on IE Test’s 

business, and that he should be expelled from the LLC 

pursuant to N.J.S.A 42:2B–24(b)(3)(c). In a cross-motion, 

Carroll sought summary judgment dismissing plaintiff’s 

claims with prejudice and awarding counsel fees pursuant 

to the Frivolous Litigation Statute, N.J.S.A. 2A:15–59.1. 

  

The trial court rejected IE Test’s claim based on 

subsection 3(a). The court noted that Cupo and James 

wanted no further interaction with Carroll. It stated that it 

was skeptical that Carroll could remain a passive member 

of the LLC. Nonetheless, the court found that Carroll’s 

insistence on specific compensation terms did not amount 

to “wrongful conduct” within the meaning of subsection 

3(a). It concluded that although Carroll’s demands may 

have been unreasonable, those demands were not 

unlawful, and inflicted no harm on IE Test. 

  

**1274 The trial court, however, found in IE Test’s favor 

on its claim based on subsection 3(c). It reasoned that the 

“not reasonably practicable” language of subsection 3(c) 

imposed a less stringent standard than did subsection 3(a). 

In its application of that *175 standard, the trial court 

focused on problems that could arise in the future. The 

court stated that because of the LLC members’ continuing 

dispute, it might prove impossible for Cupo and James to 

secure Carroll’s approval of essential documents. The 

court concluded that Carroll’s continued involvement 

would generate more controversy and further litigation. It 

therefore ruled that it was not “reasonably practicable” for 

the business to continue with Carroll involved, and that IE 

Test had satisfied the standard of subsection 3(c). 

  

The trial court granted IE Test’s motion for partial 

summary judgment and denied Carroll’s cross-motion for 

summary judgment. It expelled Carroll as an LLC 

member, effective immediately. At Carroll’s request, the 

court stayed its judgment of expulsion pending appeal. 

The trial court conducted a bench trial to determine the 

value of IE Test, and valued the LLC at $683,173.2 The 

court then entered final judgment for Carroll in the 

amount of $227,497, representing thirty-three percent of 

the total value of IE Test, plus prejudgment interest in the 

amount of $14,976. 

  

Carroll appealed the trial court’s judgment. In an 

unpublished opinion, an Appellate Division panel 

affirmed that judgment. The panel construed N.J.S.A. 

42:2B–24(b)(3) and its counterpart provision in the 

RULLCA, N.J.S.A. 42:2C–46(e), to mandate that a trial 

judge engage in predictive reasoning in order to evaluate 

the future impact of an LLC member’s current conduct. 

The panel found that Carroll’s relationship with Cupo and 

James never recovered from Carroll’s demand that he be 

compensated in a manner that permitted him to recoup his 

lost investment. It reasoned that as a consequence of that 

rift, the continued operation of IE Test with Carroll as a 

member was not “reasonably practicable” under 

subsection 3(c). 

  

We granted Carroll’s petition for certification. 222 N.J. 

15, 116 A.3d 1070 (2015). 

  

 

*176 III. 

Carroll argues that the trial court’s order disassociating 

him from IE Test deprived him of protections that the 

Legislature conferred on minority investors when it 

enacted the LLCA. He contends that the LLCA resolves 
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any concerns about disruption in the company’s 

management, because the statute provides for majority 

rule in management decisions in the absence of an 

operating agreement. Carroll notes the absence of 

evidence that he interfered with the day-to-day running of 

the business, that he disparaged Cupo or James to 

employees, vendors or clients, or that he withheld 

necessary signatures on papers or information essential to 

the running of the business. He argues that Cupo and 

James expelled him as an LLC member because it was 

financially advantageous for them to do so, and that they 

used the alleged impasse over an operating agreement as a 

pretext. Carroll states that prior to the summary judgment 

proceedings, he was never advised that IE Test had 

difficulty securing financing and represents that he would 

be willing to assist in the financing of IE Test in the 

**1275 event that the lack of an operating agreement 

impedes the company’s effort to obtain financing from a 

bank. 

  

IE Test counters that the trial court’s finding—that it was 

not “reasonably practicable” for IE Test to continue in 

business with Carroll remaining an LLC member—was 

firmly grounded in the record. It argues that subsection 

3(c) requires a trial court to anticipate future conflicts that 

may make it impossible to conduct the business with a 

dissenting LLC member. IE Test represents that the 

parties’ impasse has already proven to be a significant 

impediment to its business. It claims that in the absence of 

an operating agreement, it is unable to secure a line of 

credit or financing from a bank. 

  

IE Test acknowledges that there are default provisions in 

the LLCA that permit an LLC to be managed by majority 

rule, but notes that there are some decisions, such as the 

admission of new LLC members or dissolution, that 

require unanimous consent. IE Test contends that it was 

inevitable that Carroll’s dispute with the *177 other LLC 

members would undermine IE Test’s operations, and that 

the trial court and Appellate Division properly applied the 

LLCA’s expulsion remedy. 

  

 

IV. 

A. 

The provision at issue in this case, subsection 3(c), is part 

of the LLCA, a comprehensive statutory scheme that 

governed all New Jersey LLCs for two decades, and was 

in effect when the trial court granted partial summary 

judgment.3 Pursuant to the LLCA, an LLC formed under 

its provisions or qualified to do business in New Jersey 

would be “classified as a partnership unless classified 

otherwise for federal income tax purposes, in which case 

the limited liability company shall be classified in the 

same manner as it is classified for federal income tax 

purposes.” N.J.S.A. 42:2B–69. The statute was intended 

“to be liberally construed to give the maximum effect to 

the principle of freedom of contract and to the 

enforceability of operating agreements.” N.J.S.A 

42:2B–66(a). 

  

The LLCA authorized LLC members to enter into an 

operating agreement governing “the affairs of [an LLC] 

and the conduct of its business.” N.J.S.A. 42:2B–2; see 

also N.J.S.A. 42:2B–22(a)–(b) (providing for operating 

agreement that sets forth classes or groups of members 

and prescribing rights, powers and duties of classes or 

groups of members); N.J.S.A. 42:2B–29(a)–(b) 

(authorizing operating agreement that sets forth classes 

and groups of managers and rights granted to them). The 

statute thus encouraged LLC members to collectively 

devise an individualized governance *178 and 

management plan that best advanced the goals of their 

business. 

  

The Legislature, however, understood that LLC members 

are not always in a position to agree on the terms of an 

operating agreement; it included in the LLCA default 

provisions for the management of **1276 an LLC without 

such an agreement. See Union Cty. Improvement Auth. v. 

Artaki, 392 N.J.Super. 141, 152, 920 A.2d 125 

(App.Div.2007) (“In the absence of an operating 

agreement, the [LLCA] provisions control.”); Kuhn v. 

Tumminelli, 366 N.J.Super. 431, 440, 841 A.2d 496 

(App.Div.) (same), certif. denied, 180 N.J. 354, 851 A.2d 

648 (2004). The LLCA required unanimous consent for 

the admission of new members pursuant to N.J.S.A. 

42:2B–21(b)(1), or for the dissolution of the LLC in 

accordance with N.J.S.A. 42:2B–48(c). The statute, 

however, authorized the day-to-day management of the 

LLC by majority rule: 

Unless otherwise provided in an operating agreement, 

the management of [an LLC] shall be vested in its 

members in proportion to the then current percentage or 

other interest of members in the profits of the [LLC] 

owned by all of the members, the decision of members 

owning more than 50 percent of the then current 

percentage or other interest in the profits controlling[.] 

[N.J.S.A. 42:2B–27(a)(1).] 

  

Thus, the Legislature ensured that even in the absence of 

an operating agreement, decisions regarding an LLC’s 
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operations could be made by majority rule, based on the 

percentage of each member’s interest in the company. 

Ibid. 

  

The LLCA provided for several alternative methods by 

which an LLC member may be disassociated from the 

LLC. One such procedure was expulsion of an LLC 

member by “judicial determination” under N.J.S.A. 

42:2B–24(b)(3).4 The statute provided that *179 a 

member shall be disassociated from a limited liability 

company under the following circumstances: 

  

[O]n application by the limited liability company or 

another member, the member’s expulsion by judicial 

determination because: 

(a) the member engaged in wrongful conduct that 

adversely and materially affected the limited liability 

company’s business; 

(b) the member willfully or persistently committed a 

material breach of the operating agreement; or 

(c) the member engaged in conduct relating to the 

limited liability company business which makes it not 

reasonably practicable to carry on the business with the 

member as a member of the limited liability 

company[.] 

[N.J.S.A. 42:2B–24(b)(3)(a)–(c).] 

Accordingly, if a court makes a judicial finding that an 

LLC member meets the standard of one of the three 

subsections, it must grant the remedy of expulsion. Ibid. 

In the wake of a judicial determination disassociating the 

LLC member from the LLC, that member’s interest is 

immediately **1277 limited to the “rights of an assignee 

of a member’s limited liability interest [,]” subject to the 

provisions of N.J.S.A. 42:2B–39, which addressed 

determination of the fair value of the LLC distribution. 

N.J.S.A. 42:2B–24.1. In that event, the member may no 

longer take part in decisions affecting the company, and 

may lose part or all of his or her investment in the 

business. 

  

 

B. 

[2] We construe subsection 3(c), which authorized the 

expulsion of an LLC member by judicial determination, 

based on the member’s “conduct relating to the [LLC] 

which makes it not reasonably practicable to carry on the 

business with the member as a member of the [LLC.]” 

N.J.S.A. 42:2B–24(b)(3)(c). 

  

*180 [3] The Legislature directs that when we interpret its 

statutes, “words and phrases shall be read and construed 

with their context, and shall, unless inconsistent with the 

manifest intent of the legislature or unless another or 

different meaning is expressly indicated, be given their 

generally accepted meaning, according to the approved 

usage of the language.” N.J.S.A. 1:1–1. If the statutory 

language is clear, the inquiry ends, because “the sole 

function of the courts is to enforce [the statute] according 

to its terms.” Velazquez ex rel. Velazquez v. Jiminez, 172 

N.J. 240, 256, 798 A.2d 51 (2002) (quoting Hubbard ex 

rel. Hubbard v. Reed, 168 N.J. 387, 392, 774 A.2d 495 

(2001)). 

  

The LLCA did not define the term “not reasonably 

practicable,” or specifically describe the conduct by an 

LLC member that implicates subsection 3(c). Its 

legislative history was also silent with respect to that 

question. L. 1997, c. 139 § 13 (adding language of “not 

reasonably practicable” to N.J.S.A. 42:2B–24(b)(3)(c)).5 

Moreover, when the Legislature repealed the LLCA and 

replaced it with the RULLCA, retaining the “not 

reasonably practicable” language in the new statute, it did 

not define the term. L. 2012, c. 50 § 46.6 

  

We are, however, assisted in discerning the Legislature’s 

intent by comparing subsection 3(c) with subsection 3(a), 

which provided an alternative ground for the expulsion of 

an LLC member by “judicial determination.” N.J.S.A. 

42:2B–24(b)(3)(a), (c); see also  *181 L.A. v. Board of 

Educ. of Trenton, 221 N.J. 192, 201, 110 A.3d 914 (2015) 

(noting that “[w]hen, as here, an issue concerns more than 

one statutory provision, ‘[r]elated parts of an overall 

scheme can ... provide relevant context.’ ”) (second and 

third alterations in original) (quoting Beim v. Hulfish, 216 

N.J. 484, 498, 83 A.3d 31 (2014)). Subsection 3(a) 

required finding that “the member engaged in wrongful 

conduct that adversely and materially affected the limited 

liability company’s business [.]” N.J.S.A. 

42:2B–24(b)(3)(a). Subsection 3(c) did not require that 

the LLC member’s conduct be “wrongful” in order to 

warrant expulsion of that member. In that regard, 

subsection **1278 3(c) was more expansive than 

subsection 3(a). 

  

The language of subsection 3(c) differed from the 

language of subsection 3(a) in a second respect. 

Subsection 3(a) involved any “wrongful conduct” by an 

LLC member that has “adversely and materially affected 

[the LLC’s] business.” N.J.S.A. 42:2B–24(b)(3)(a). Under 

subsection 3(c), a court considers only conduct by the 

LLC member “relating to the limited liability company 
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business.” N.J.S.A. 42:2B–24(b)(3)(c). Thus, the 

Legislature clearly did not intend that disagreements and 

disputes among LLC members that bear no nexus to the 

LLC’s business will justify a member’s expulsion under 

subsection 3(c). 

  

Subsections 3(a) and 3(c) used different language to 

describe the impact that the LLC member’s “conduct” 

must have on the LLC in order to warrant expulsion. To 

disassociate an LLC member from the LLC under 

subsection 3(a), a court must find that the member’s 

wrongful conduct has “adversely and materially affected” 

the company’s business. N.J.S.A. 42:2B–24(b)(3)(a). That 

language suggests that to justify expulsion under 

subsection 3(a), the member’s “wrongful conduct” must 

have damaged the LLC’s business in the past. Ibid. In 

contrast, subsection 3(c) did not mandate a finding that 

the LLC member’s conduct has materially affected the 

business. N.J.S.A. 42:2B–24(b)(3)(c). Under subsection 

3(c), the court prospectively analyzes the impact of that 

conduct on the LLC’s future. 

  

*182 Significantly, the Legislature did not authorize a 

court to premise expulsion under subsection 3(c) on a 

finding that it would be more challenging or complicated 

for other members to run the business with the LLC 

member than without him. Nor does the statute permit the 

LLC members to expel a member to avoid sharing the 

LLC’s profits with that member. Instead, the Legislature 

prescribed a stringent standard of prospective harm: the 

LLC member’s conduct must be so disruptive that it is 

“not reasonably practicable” to continue the business 

unless that member is expelled. N.J.S.A. 

42:2B–24(b)(3)(c). 

  
[4] Interpreting the statutory text, “[w]e ascribe to the 

statutory words their ordinary meaning and 

significance[.]” DiProspero v. Penn, 183 N.J. 477, 492, 

874 A.2d 1039 (2005) (citing Lane v. Holderman, 23 N.J. 

304, 313, 129 A.2d 8 (1957)). Black’s Law Dictionary 

defines “reasonable” to mean “fair, proper or moderate 

under the circumstances; sensible.” Black’s Law 

Dictionary 1456 (10th Ed.2014). It defines “practicable” 

to denote “reasonably capable of being accomplished; 

feasible in a particular situation.” Id. at 1361. Thus, the 

pivotal language suggests that it must be unfeasible, 

despite reasonable efforts, to keep the LLC operating 

while the disputed member remains affiliated with it. 

  

A review of other components of the LLCA statutory 

scheme confirms that subsection 3(c) is not necessarily 

satisfied by the mere existence of a conflict among LLC 

members. See In re D.J.B., 216 N.J. 433, 440, 83 A.3d 2 

(2014) (noting “[s]tatutes must also ‘be read in their 

entirety’ ”) (quoting Burnett v. Cty. of Bergen, 198 N.J. 

408, 421, 968 A.2d 1151 (2009)). The LLCA’s default 

provisions authorized majority rule in such matters as 

merger or consolidation, day-to-day management, and 

wind-up of affairs of an LLC, even if the LLC members 

failed to reach consensus on the conduct of the business. 

N.J.S.A. 42:2B–20(b)(1), –27(a)(1), –50(a). Consequently, 

disputes among LLC members on most issues relating to 

their business could **1279 be resolved by majority vote. 

Ibid. Thus, it is possible that, despite an impasse among 

LLC members regarding the company’s management, 

*183 an LLC could be effectively operated pursuant to 

the default provisions of the LLCA. 

  
[5] In short, LLC members seeking to expel a fellow 

member under subsection 3(c), or its counterpart in the 

RULLCA, N.J.S.A. 42:2C–46(e)(3), are required to clear 

a high bar. Neither provision authorizes a court to 

disassociate an LLC member merely because there is a 

conflict. N.J.S.A. 42:2B–24(b)(3)(c); N.J.S.A. 

42:2C–46(e)(3). Instead, both provisions require the court 

to evaluate the LLC member’s conduct relating to the 

LLC, and assess whether the LLC can be managed 

notwithstanding that conduct, in accordance with the 

terms of an operating agreement or the default provisions 

of the statute. Ibid. 

  
[6] In that inquiry, a trial court should consider the 

following factors, among others that may be relevant to a 

particular case: (1) the nature of the LLC member’s 

conduct relating to the LLC’s business; (2) whether, with 

the LLC member remaining a member, the entity may be 

managed so as to promote the purposes for which it was 

formed; (3) whether the dispute among the LLC members 

precludes them from working with one another to pursue 

the LLC’s goals; (4) whether there is a deadlock among 

the members; (5) whether, despite that deadlock, 

members can make decisions on the management of the 

company, pursuant to the operating agreement or in 

accordance with applicable statutory provisions; (6) 

whether, due to the LLC’s financial position, there is still 

a business to operate; and (7) whether continuing the 

LLC, with the LLC member remaining a member, is 

financially feasible.7 

  

*184 [7] A trial court considering an application to expel a 

member under N.J.S.A. 42:2B–24(b)(3)(c) of the LLCA, 

or the analogous “not reasonably practicable” standard of 

the RULLCA, N.J.S.A. 42:2C–46(e)(3), should conduct a 

case-specific analysis of the record using those factors, 

and other considerations raised by the record, with no 

requirement that all factors support expulsion, and no 

single factor determining the outcome. 
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C. 

[8] In considering IE Test’s motion for partial summary 

judgment, the trial court’s task was to view the evidential 

materials presented in the light most favorable to the 

non-moving party, and decide whether the record was 

“sufficient to permit a rational factfinder to resolve the 

alleged disputed issue in favor of the non-moving party.” 

**1280 Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 

520, 540, 666 A.2d 146 (1995); see also R. 4:46–2(c) 

(authorizing grant of summary judgment if record 

“show[s] that there is no genuine issue as to any material 

fact challenged and that the moving party is entitled to a 

judgment or order as a matter of law”). When the factors 

relevant to subsection 3(c) are applied here, with the facts 

construed in favor of Carroll in accordance with Rule 

4:46–2(c), the record reveals genuine issues of material 

fact that warrant the denial of partial summary judgment 

and preclude the remedy of expulsion. 

  

We first review the nature of Carroll’s conduct relating to 

the LLC’s business. By his own admission, Carroll had no 

legal right to recover his lost investment in 

Instrumentation Engineering through his interest in IE 

Test. Nonetheless, he sought a compensation arrangement 

that would accomplish that goal. He unsuccessfully 

attempted to persuade Cupo and James to sign an 

operating agreement to that effect, and thereby provoked 

a distractingdispute *185 among the LLC members that 

was never resolved. The record, however, is devoid of 

evidence that Carroll actively interfered with IE Test’s 

business, or that he used the impasse over the 

compensation issue as an excuse to undermine that 

business by failing to cooperate when needed. He sought 

no role in the LLC’s management, and participated in 

only one sales call on its behalf. There is no indication 

that he undermined IE Test to employees, vendors, or 

clients. In short, despite his insistence on generous 

compensation, Carroll permitted the LLC to operate 

unimpeded. Based on the summary judgment record, the 

first factor does not weigh in favor of a finding that 

continuing IE Test’s business with Carroll remaining an 

LLC member was “not reasonably practicable.” 

  

Applying the second and third factors, the court considers 

whether the entity may be managed with the LLC 

member remaining, so as to promote the purposes for 

which it was formed, and whether the dispute among the 

LLC members precludes them from working with one 

another to pursue the LLC’s goals. As to those issues, 

there are genuine issues of material fact in the record. 

  

It appears that the business operated with increasing 

revenue despite the deteriorating relationship between 

Carroll and the other LLC members. Although IE Test 

maintains that because it has no operating agreement, it 

has been unable to secure a line of credit or bank 

financing, the proofs that it submitted to the trial court did 

not substantiate that claim. Moreover, Carroll contends 

that before the question was disputed in court, he was 

never informed by Cupo or James that IE Test had 

difficulty in obtaining a line of credit or financing. Carroll 

offers to assist in the LLC’s financing, if necessary. In 

short, the parties dispute whether Carroll’s insistence on 

being compensated for his prior losses precluded the LLC 

members’ common pursuit of IE Test’s goals, or 

prevented the successful management of their business by 

obtaining necessary financing. 

  

*186 The fourth and fifth factors require a determination 

of whether there is a deadlock among the members and 

whether, notwithstanding such a deadlock, members can 

make decisions on the management of the company, 

pursuant to the operating agreement or in accordance with 

applicable statutory provisions. Those factors also weigh 

against the grant of partial summary judgment in this 

case. IE Test has not claimed, let alone established, that 

the three LLC members reached a deadlock regarding the 

company’s management. Although IE Test contends that 

**1281 there is an impasse over the terms of an operating 

agreement, there is no evidence that Cupo and James 

proposed an alternative draft after rejecting Carroll’s 

proposal. Moreover, even Carroll’s failure to agree on a 

counterproposal would not, without more, justify his 

expulsion as an LLC member; in accordance with the 

LLCA, IE Test has been effectively managed without an 

operating agreement. With all inferences drawn in favor 

of Carroll, the record does not demonstrate that any 

“deadlock” among the LLC members threatened IE Test’s 

business. Thus, the fourth and fifth factors do not support 

the trial court’s grant of partial summary judgment. 

  

Under the sixth and seventh factors, the court considers 

whether, due to the LLC’s financial position, there is still 

a business to operate, and whether it is fundamentally 

feasible for the company to continue in business with the 

LLC member remaining a member. Those factors 

similarly weigh against the trial court’s grant of summary 

judgment on the record of this case. There is no dispute 

that when the trial court ruled on IE Test’s motion, the 

business remained in operation; indeed, its revenue 

evidently increased despite Carroll’s continued 

involvement. Thus, the sixth and seventh factors do not 

favor the remedy imposed by the trial court. 

  

In sum, when the record is viewed in accordance with the 
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summary judgment standard of Rule 4:46–2(c), it does not 

support the trial court’s finding that it was “not 

reasonably practicable” to carry on IE Test’s business 

with Carroll remaining an LLC *187 member. N.J.S.A. 

42:2B–24(b)(3)(c). IE Test was not entitled to a judicial 

determination expelling Carroll as an LLC member. 

Accordingly, the trial court’s grant of partial summary 

judgment constituted error. 

  

 

V. 

The judgment of the Appellate Division is reversed, and 

the matter is remanded to the trial court for proceedings 

consistent with this opinion. 

  

Chief Justice RABNER; Justices LAVECCHIA, ALBIN, 

FERNANDEZ–VINA, and SOLOMON; and Judge CUFF 

(temporarily assigned) join in Justice PATTERSON’s 

opinion. 

All Citations 

226 N.J. 166, 140 A.3d 1268 

 

Footnotes 
 

1 
 

Carroll filed a counterclaim against IE Test and a third-party complaint against Cupo and James, alleging that they 
agreed to compensate him for the money owed to him by the prior business, Instrumentation Engineering; that 
counterclaim was dismissed by stipulation. 

 

2 
 

The trial court’s valuation of IE Test is not before the Court in this appeal. 

 

3 
 

The LLCA governed LLCs in New Jersey from its effective date, January 26, 1994, until March 18, 2013. L. 2012, c. 50, 
§ 95. The LLCA was then repealed and replaced by the RULLCA, “a comprehensive, fully integrated ‘second 
generation’ LLC statute that takes into account the best elements of ‘first generation’ LLC statutes (such as [the 
LLCA] ) ... and two decades of legal developments in the field.” Sponsors’ Statement to Assembly No. 1543 (2012). All 
LLCs in New Jersey are now subject to the RULLCA. L. 2013, c. 276, § 9. 

 

4 
 

Alternatively, an LLC member could be expelled in accordance with the terms of the operating agreement. N.J.S.A. 
42:2B–24(b)(1). Unless otherwise provided in an operating agreement, or with the written consent of all members, 
an LLC member could be disassociated by resignation, N.J.S.A. 42:2B–24(a)(1); by virtue of an event “agreed to in 
the operating agreement as causing the member’s dissociation,” N.J.S.A. 42:2B–24(a)(2); or by the occurrence of the 
member’s bankruptcy and other events enumerated in the statute, N.J.S.A. 42:2B–24(a)(3)(a) to –(d). In addition, by 
unanimous vote of the LLC members, a member could be expelled from the LLC if “it is unlawful to carry on the [LLC] 
with that member;” in the event of certain transfers of the LLC member’s interest in the LLC; within 90 days of 
certain events affecting the legal status of a corporate LLC member; or in case of the dissolution and windup of an 
LLC member that is itself an LLC or partnership. N.J.S.A. 42:2B–24(b)(2)(a)–(d). 

 

5 
 

The “not reasonably practicable” language of subsection 3(c) closely tracks the language of Section 601(6) of the 
Uniform Limited Liability Company Act (Uniform Act). The Uniform Act includes no commentary addressing the 
meaning of that term. Unif. Ltd. Liab. Co. Act § 601(6) (Nat’l Conference of Comm’rs on Unif. Laws 1996). 
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6 
 

In the RULLCA, the Legislature retained the text of N.J.S.A. 42:2B–24(b)(3), amended only to substitute the term 
“judicial determination” for “judicial order” and to make other minor changes. Compare N.J.S.A. 42:2B–24(b)(3), 
with N.J.S.A. 42:2C–46(e)(3). For purposes of the “not reasonably practicable” standard analyzed in this opinion, the 
two statutes are identical. 

 

7 
 

These factors are substantially based on a standard distilled from case law in various jurisdictions by a Colorado 
appellate court in Gagne v. Gagne, 338 P.3d 1152, 1159–60 (Colo.App.2014). The court in Gagne construed a 
Colorado statute that addressed dissolution of an LLC, not the expulsion of an LLC member. That statute required, as 
a prerequisite to dissolution, a finding that it was “not reasonably practicable to carry on [an LLC’s] business.” 
Gagne, supra, 338 P.3d at 1159–60 (citing Colo.Rev.Stat. § 7–80–810(2) (2015)). Two of the factors addressed in 
Gagne, whether the management of the entity is unable or unwilling reasonably to permit or promote the purposes 
for which the company was formed, and whether a member or manager has engaged in misconduct, are 
inconsistent with subsection 3(c) of the LLCA, and we accordingly amend those factors to conform to our statute. Id. 
at 1160. 
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Synopsis 

Minority shareholder brought suit against majority 

shareholders and corporation to recover for oppression 

and breach of fiduciary duties. The Superior Court, 

Chancery Division, Burlington County, ordered 

reinstatement of minority shareholder as officer and 

director, awarded compensatory damages, and required 

majority shareholders to sell their shares. Majority 

shareholders appealed. The Superior Court, Appellate 

Division, Wallace, Jr., J.A.D., 281 N.J.Super. 548, 658 

A.2d 1305, ordered sale of minority shareholder’s 

interest, affirmed in part, reversed in part, and remanded. 

On remand, the Superior Court valued the corporation and 

denied motion to supplement record for information on 

price of received by majority shareholders in later sale. 

Appeal and cross-appeal were taken. The Superior Court, 

Appellate Division, Wallace, Jr., J.A.D., held that: (1) 

equitable adjustments to fair value to reflect corporation’s 

growth in the years following the valuation date would 

have been improper; (2) the minority shareholder was not 

entitled to a twenty-five percent rate of return for the 

years subsequent to the valuation date; (3) price paid for 

the corporation seven years after the valuation date could 

be ignored by the trial judge; (4) bad faith by majority 

shareholders was not necessary to subject them to liability 

for an minority shareholder’s attorney fees; (5) compound 

pre-judgment interest at the prime rate was appropriate; 

(6) payments of deferred compensation to minority 

shareholder did not entitle majority shareholders to 

equitable adjustment to fair value; and (7) the death 

benefit provision of the shareholders’ agreement remained 

in effect after the termination of the minority 

shareholder’s status. 

  

Affirmed. 

  

 

 

West Headnotes (23) 

 

 

 

[1] 

 

Estoppel Claim inconsistent with previous 

claim or position in general 

 

 Oppressed minority shareholder’s unsuccessful 

assertion of a valuation date for the corporation 

did not judicially estop him from asserting a 

later date. 

 

 

 

 

 

[2] 

 

Estoppel Claim inconsistent with previous 

claim or position in general 

 

 Generally, the “doctrine of judicial estoppel” 

bars a party to a legal proceeding from arguing a 

position inconsistent with one previously 

asserted, but it is only applicable when the party 

against whom it is to be applied successfully 

asserted the inconsistent position in the prior 

proceeding. 

2 Cases that cite this headnote 

 

 

 

 

[3] 

 

Courts Other particular matters, rulings 

relating to 

 

 Trial judge’s tentative inclination to permit 

equitable adjustments to value of corporation 

did not become the law of the case; the judge’s 

comments were not part of an order. 
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[4] 

 

Courts Previous Decisions in Same Case as 

Law of the Case 

 

 The “law of the case” doctrine may be applied to 

the question of whether a decision made by a 

trial judge during one stage of the litigation is 

binding throughout the course of the action. 

1 Case that cites this headnote 

 

 

 

 

[5] 

 

Courts Interim relief, rulings relating to 

 

 As applied to rules or orders of an interlocutory 

nature, such as a ruling by a trial judge during 

one stage of the action, application of the “law 

of the case” doctrine is discretionary. 

1 Case that cites this headnote 

 

 

 

 

[6] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 The equities of the case must be considered 

when ascertaining fair value of the corporation 

in oppressed shareholder actions. 

 

 

 

 

 

[7] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Equitable adjustments to fair value to reflect 

corporation’s growth in the years following the 

valuation date would have been improper in 

light of the income capitalization method of 

valuation; such adjustments could have accorded 

the oppressed minority shareholder a double 

recovery in an appraisal action. 

1 Case that cites this headnote 

 

 

 

 

[8] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Various factors are fundamental in valuing a 

close corporation, including: (1) the nature of 

the business; (2) its history; (3) the economic 

outlook in general; and (4) the condition and 

outlook of the specific industry in particular. 

 

 

 

 

 

[9] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Generally, in valuation proceedings the 

corporation must be valued as a going concern, 

which necessitates not only examination of the 

corporation’s historical earnings, but also 

consideration of the corporation’s future 

prospects. 

2 Cases that cite this headnote 

 

 

 

 

[10] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 The income capitalization method of valuation 

requires consideration of the corporation’s 

prospective income growth. 
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[11] 

 

Corporations and Business 

Organizations Damages or amount of 

recovery 

 

 The term “interest” in statute permitting a court 

to award interest at the rate and from the date 

determined by the court to be equitable in 

connection with court-ordered sale of a 

corporation’s stock did not entitle an oppressed 

minority shareholder to a twenty-five percent 

rate of return as the expected rate of return for 

the years subsequent to the valuation date; 

“interest” was a charge for borrowed money. 

N.J.S.A. 14A:12–7(8)(d). 

6 Cases that cite this headnote 

 

 

 

 

[12] 

 

Statutes Plain Language;  Plain, Ordinary, or 

Common Meaning 

 

 In the absence of any explicit indication of 

special meaning, words of a statute are to be 

given their ordinary and well-understood 

meaning. 

 

 

 

 

 

[13] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Price paid for corporation seven years after 

valuation date to appraise an oppressed minority 

shareholder’s interest could be ignored by the 

trial judge; the fortunes of the corporation after 

the oppressed shareholder sold his interest to the 

majority shareholders were due to the efforts of 

the majority shareholders. 

1 Case that cites this headnote 

 

 

 

 

[14] 

 

Corporations and Business 

Organizations Trial and judgment 

 

 Issue was improperly raised for the first time in 

an oppressed shareholder’s reply brief claiming 

an incorrect method to value the corporation. 

2 Cases that cite this headnote 

 

 

 

 

[15] 

 

Costs, Fees, and Sanctions Proceedings to 

Award; Taxation 

 

 Relaxing the ten-day requirement to file 

application for attorney fees on appeal was not 

warranted in the absence of compelling interests 

of justice. R. 2:11–4. 

 

 

 

 

 

[16] 

 

Corporations and Business 

Organizations Costs and attorney fees 

 

 Bad faith by majority shareholders was not 

necessary to subject them to liability for an 

oppressed minority shareholder’s attorney fees. 

N.J.S.A. 14A:12–7(8)(d). 

1 Case that cites this headnote 

 

 

 

 

[17] 

 

Interest Corporations and business 

organizations 

 

 Prejudgment interest of $1,128,472 to 

compensate oppressed minority shareholder was 

permissible, even though the majority 

shareholders made a buy-out offer prior to the 
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litigation greater than the trial judge’s ultimate 

determination of fair value; much of the delay 

was due to the majority shareholders’ 

interlocutory appeal from the initial decision 

requiring the oppressed shareholder to purchase 

the majority shareholders’ interests. N.J.S.A. 

14A:12–7(8)(d). 

4 Cases that cite this headnote 

 

 

 

 

[18] 

 

Interest Discretion of Court 

 

 Generally, the awarding of prejudgment interest 

is subject to the trial judge’s broad discretion in 

accordance with principles of equity. 

20 Cases that cite this headnote 

 

 

 

 

[19] 

 

Appeal and Error Prejudgment interest 

 

 The Appellate Division will defer to the trial 

judge’s exercise of discretion involving 

prejudgment interest unless it represents a 

manifest denial of justice. 

26 Cases that cite this headnote 

 

 

 

 

[20] 

 

Interest Prejudgment Interest 

 

 The primary consideration in awarding 

prejudgment interest is that the defendant has 

had the use, and the plaintiff has not, of the 

amount in question. 

13 Cases that cite this headnote 

 

 

 

 

[21] 

 

Interest Corporations and business 

organizations 

Interest Compound interest required or 

allowed 

 

 Compound pre-judgment interest at the prime 

rate was appropriate on award to oppressed 

minority shareholder. N.J.S.A. 14A:12–7(8)(d). 

5 Cases that cite this headnote 

 

 

 

 

[22] 

 

Corporations and Business 

Organizations Valuation of shares;  appraisal 

and proceedings 

 

 Majority shareholders’ voluntary and 

court-ordered payments of deferred 

compensation to oppressed minority shareholder 

did not entitle majority shareholders to equitable 

adjustment to fair value of the corporation. 

N.J.S.A. 14A:12–7(8)(a). 

1 Case that cites this headnote 

 

 

 

 

[23] 

 

Corporations and Business 

Organizations Upon death of shareholder 

 

 The death benefit provision of the shareholders’ 

agreement remained in effect after the 

termination of an oppressed minority 

shareholder’s status as a shareholder; a statute 

permits other amounts as may be awarded upon 

the sale of shares and does not require that all 

contractual agreements between shareholders 

end with the termination of shareholder status. 

N.J.S.A. 14A:12–7(8)(f). 
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plaintiff-appellant/cross-respondent (Cozen & O’Connor, 

attorneys; Mr. Megdal, on the brief). 

Anne C. Singer, Camden, for 

defendants-respondents/cross-appellants (Wolf, Block, 

Schorr and Solis–Cohen, attorneys; Ms. Singer, on the 

brief). 

*57 Before Judges WALLACE, Jr., CUFF and 

LESEMANN. 

 

 

The opinion of the court was delivered by 

  

Opinion 

 

WALLACE, Jr., J.A.D. 

 

This appeal is the sequel to Musto v. Vidas, 281 

N.J.Super. 548, 658 A.2d 1305 (App.Div.1995), certif. 

denied, 143 N.J. 328, 670 A.2d 1069 (1996) ( Musto I ), 

wherein we held that plaintiff William Musto was an 

oppressed shareholder of Semcor, Inc., and that the 

remedy was a court-ordered buy-out of his shares 

pursuant to N.J.S.A. 14A:12–7(8) by the other one-third 

shareholders of Semcor, Inc., Vincent Vidas and John 

Degnan (defendants). 

  

We remanded for the trial judge to determine the fair 

value of plaintiff’s one-third interest. Following lengthy 

valuation proceedings, the trial judge valued Semcor, Inc. 

(Semcor) at $6,240,000 as of December 31, 1990, and 

plaintiff’s share at $2,080,000. On December 26, 1996, 

the trial judge entered judgment requiring plaintiff to sell 

his shares in Semcor to defendants in return for 

$3,052,946. This amount included interest of $128,472 

from January 1, 1991 through December 31, 1996, and a 

$155,526 credit to defendants **589 for payments made 

to plaintiff pursuant to a prior order. Subsequently, on 

June 18, 1997, plaintiff was awarded litigation fees and 

expenses in the amount of $482,088.03. Plaintiff appeals 

and defendants cross-appeal. 

  

While the appeal was pending, we remanded the matter to 

the trial judge to consider plaintiff’s motion to supplement 

the record regarding the sale of Semcor in June of 1998 to 

Advanced Communication Systems, Inc. (ACS) for 

approximately $40 million dollars. Following a hearing, 

the trial judge denied this motion. *58 Plaintiff then filed 

a new notice of appeal and defendants again filed a 

cross-appeal. 

  

On appeal, plaintiff contends the trial judge erred in: (1) 

establishing December 31, 1990 as the valuation date; (2) 

failing to give plaintiff an equitable adjustment for 

post-valuation date profits; (3) failing to apply the 

equitable interest rate advanced by plaintiff’s expert; (4) 

determining he could not alter the valuation date from 

December 31, 1990; and (5) denying plaintiff’s motion to 

supplement the record. In addition, plaintiff contends we 

should award him $96,025 for attorney’s fees incurred in 

the appellate courts. 

  

In the cross-appeal, defendants contend the judge erred in: 

(1) awarding plaintiff litigation expenses; (2) awarding 

prejudgment interest; (3) failing to grant two equitable 

adjustments to the fair value claimed by defendants; and 

(4) holding that the insurance provision in the 

shareholders’ agreement survived the termination of 

plaintiff’s shareholder status. 

  

We reject plaintiff’s and defendants’ various challenges 

and affirm. 

  

 

I 

Plaintiff’s primary arguments concern the selection of 

December 31, 1990 as the valuation date for determining 

fair value. Plaintiff suggests that December 31, 1996 

would be a more appropriate and equitable valuation date 

because that date would take into account defendants’ 

failure to distribute Semcor’s profits to all the 

shareholders between 1991 and 1996, as well as Semcor’s 

growth during these years. Alternatively, plaintiff urges 

that if December 31, 1990 remains the valuation date, 

then he is entitled to equitable adjustments to account for 

these factors. 

  
[1] Defendants maintain the trial judge was correct in not 

deviating from the presumptive valuation date set forth in 

the statute (the date of the filing of the complaint) because 

an award of post–1990 profits under any rationale would 

constitute an illegal *59 double recovery since the 

determination of fair value is actually based upon a 

company’s future income stream. Defendants further 

assert that plaintiff would not have sought a post–1990 

valuation date if Semcor’s value had decreased after 

1990. Defendants also claim that plaintiff is judicially 

estopped from contending otherwise because he had 

asserted as late as 1994 that December 31, 1990 was the 

proper valuation date. 

  
[2] As an initial matter, we reject defendants’ judicial 

estoppel claim. Generally, the doctrine of judicial 
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estoppel bars a party to a legal proceeding from arguing a 

position inconsistent with one previously asserted. Bell 

Atlantic Network Servs., Inc. v. P.M. Video Corp., 322 

N.J.Super. 74, 94, 730 A.2d 406 (App.Div.), certif. 

denied, 162 N.J. 130, 741 A.2d 98 (1999) (citation 

omitted). However, the doctrine is only applicable when 

the party against whom it is to be applied successfully 

asserted the inconsistent position in the prior proceeding. 

Id. at 95, 730 A.2d 406. Here, plaintiff advanced 

December 31, 1990 as the valuation date when he was to 

be the purchaser of the shares, a position which we 

reversed in Musto I. Since plaintiff was not successful in 

his argument, and the circumstances have now changed, 

we find no reason to apply the doctrine of judicial 

estoppel. 

  

We turn now to plaintiff’s arguments addressed to the 

valuation date. Pursuant **590 to N.J.S.A. 

14A:12–7(8)(a), in a court-ordered buy-out: 

The purchase price of any shares so 

sold shall be their fair value as of 

the date of the commencement of 

the action or such earlier or later 

date deemed equitable by the court, 

plus or minus any adjustments 

deemed equitable by the court if the 

action was brought in whole or in 

part under paragraph 

14A:12–7(1)(c). 

The “date of the commencement of the action” is 

considered the presumptive valuation date. See Stuart L. 

Pachman, Title 14A–Corporations, Comment to 14A:12 

(1998–99)(noting that the date of the commencement of 

the action is the presumptive date for determining the fair 

value of shares which are bought out). 

  

In Musto I, we instructed the trial judge with respect to 

the determination of the valuation date as follows: 

*60 On remand, the trial court must again determine 

the valuation date.... The trial court found no equitable 

reason to deviate from [N.J.S.A. 14A:12–7(8)(a)’s] 

provision that the commencement date of the action be 

the “presumptive date” for valuation purposes and 

determined that December 31, 1990 was the valuation 

date. However, in light of our conclusion that plaintiff 

should not be re-employed by the corporation, the court 

ordered payment of salary to plaintiff, the passage of 

time since the filing of the complaint, and other factors 

the trial court may deem relevant, we do not foreclose 

the trial court from considering whether a different 

valuation date would be “deemed equitable.” 

[Musto I, supra, 281 N.J.Super. at 561, 658 A.2d 

1305.] 

  

In determining to maintain December 31, 1990 as the 

valuation date, Judge Gottlieb stated: 

There’s an assumption ... that we’re 

going to use December 31, [1990] 

here. Equitable reasons means to 

me that there’s going to be some 

unfairness brought about by using 

December 31, [1990] that can’t 

otherwise be addressed. [A]lthough 

you’ve given me a menu of reasons 

why I should deviate from 

December 31, [1990] and bring it 

closer to today, the only one that 

really has any intellectual appeal to 

me is [an equitable adjustment for 

post–1990 undistributed profits]. 

And, in that regard I find that 

equitably it’s not sufficient to 

overcome the assumption that 

we’re going to go with the filing 

date, because it can be addressed 

by another course, and that is just a 

matter of calculation of the 

adjustment for the undistributed 

profit plus interest. 

  

However, Judge Gottlieb subsequently decided against an 

equitable adjustment for post–1990 corporate profits, 

stating: 

I determine that post–1990 ... corporate profits are 

irrelevant for purposes of an equitable adjustment.... 

I say that because, one, another provision of the statute, 

which is subsection 8D says, “Interest may be allowed 

at the rate and from the date determined by the Court to 

be equitable....” That’s the remedy for the 

post-valuation date use of the money. 

However, the interest rate is to be set by me in the 

exercise of my reasoned judgment or discretion in an 

equitable fashion obviously, and in order to do that 

post–1990 financial circumstances ... of the corporation 

are meaningful.... 
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If, in fact, I were to allow an equitable adjustment as 

being participation in the post-valuation date ... profits 

of the entity, then intellectually it raises an 

inconsistency, [because] the valuation as of December 

31, 1990 not only factors in what is the present value of 

this and that ... but also what is ... the likely future 

course of the corporation. As long as that is factored in 

obtaining a value for purposes of valuation, then you 

can’t have it duplicated by saying not only are we 

giving you something ... which is based on, in part, the 

likely future course of the corporation, future **591 

earnings ... we’re also going to give you those future 

earnings. That can’t occur. By the declaration in the 

statute, the provision of which I quoted for interest, that 

is the remedy that is to be provided. 

  
[3] *61 Plaintiff claims that the trial judge erred by 

deviating from his original inclination to permit the 

equitable adjustments which should have been the law of 

the case. 

  
[4] [5] The “law of the case” doctrine may be applied to the 

question of whether or not a decision made by a trial 

judge during one stage of the litigation is binding 

throughout the course of the action. State v. Hale, 127 

N.J.Super. 407, 410–11, 317 A.2d 731 (App.Div.1974). 

The rule is “based upon the sound policy that when an 

issue is once litigated and decided during the course of a 

particular case, that decision should be the end of the 

matter.” Id. at 410, 317 A.2d 731 (citation omitted). As 

applied to rules or orders of an interlocutory nature, such 

as a ruling by a trial judge during one stage of the action, 

application of the doctrine is discretionary. State v. 

Reldan, 100 N.J. 187, 205, 495 A.2d 76 (1985). 

  

Here, the trial judge’s initial comments concerning 

equitable adjustments were not included as part of the 

corresponding April 19, 1996 order. In addition, the issue 

of post-valuation date profits had neither been briefed nor 

argued when the trial judge made his comments. 

Essentially, the trial judge made a tentative observation 

which he later changed. Under these circumstances, we 

find no reason to apply the law of the case doctrine. 

  

In arguing that the trial judge abused his discretion by not 

taking the equities of the case into consideration in setting 

the valuation date, plaintiff relies on two recent New 

Jersey Supreme Court decisions, Balsamides v. 

Protameen Chems., Inc., 160 N.J. 352, 734 A.2d 721 

(1999) and Lawson Mardon Wheaton, Inc. v. Smith, 160 

N.J. 383, 734 A.2d 738 (1999). 

  

Balsamides involved the question of whether a judicially 

ordered buy-out pursuant to N.J.S.A. 14A:12–7(8) should 

include a marketability discount in determining the fair 

value of the purchaser’s shares. Balsamides, supra, 160 

N.J. at 354, 734 A.2d 721. The Court explained that a 

marketability discount accounts for a lack of liquidity in 

the shareholder’s interest in a close *62 corporation 

because there is no readily available market for the shares. 

Id. at 373, 734 A.2d 721. The Court held that a 

marketability discount should be applied in light of the 

equities of the case; specifically, the Court cited the fact 

that the seller was the oppressor and that the purchaser 

should not bear the brunt of the company’s illiquidity 

merely because he or she is the designated buyer. Id. at 

377–79, 734 A.2d 721. 

  

In Lawson Mardon Wheaton, the issue was whether a 

marketability discount should be applied in determining 

fair value in a statutory appraisal action pursuant to 

N.J.S.A. 14A:11–1 to –11. The Court held that absent the 

presence of “extraordinary circumstances,” such as where 

the dissenting shareholder has held out in order to exploit 

the transaction giving rise to the appraisal, the 

marketability discount should not be applied because to 

do so would enrich the majority shareholders and penalize 

the minority shareholders for taking advantage of the 

protection afforded by the appraisal statute and would 

inevitably encourage corporate “squeeze-outs.” Lawson 

Mardon Wheaton, supra, 160 N.J. at 402–04, 734 A.2d 

738. 

  
[6] Thus, the Lawson Mardon Wheaton and Balsamides 

cases demonstrate that the “equities of the case” must be 

considered when ascertaining fair value in oppressed 

shareholder actions. Specifically, the Court stated in 

Balsamides: 

  

In cases where the oppressing shareholder instigates the 

problems, as in this case, fairness dictates that the 

oppressing shareholder should not benefit at the 

expense of the oppressed.... The statute **592 does not 

allow the oppressor to harm his partner and the 

company and be rewarded with the right to buy out that 

partner at a discount. We do not want to afford a 

shareholder any incentive to oppress other 

shareholders. What to do when it is the oppressing 

shareholder who is given the buy-out option is a harder 

question that we need not decide. The guiding principle 

we apply in this case and in Lawson Mardon Wheaton 

is that a marketability discount cannot be used unfairly 

by the controlling or oppressing shareholders to benefit 

themselves to the detriment of the minority or 

oppressed shareholders. 

[Balsamides, supra, 160 N.J. at 382–83, 734 A.2d 
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721 (emphasis added).] 

Unlike in Balsamides and Lawson Mardon Wheaton, the 

issue of a marketability discount, or any other discount, 

does not arise *63 in this case; nor was the valuation date 

an issue in either of the Supreme Court cases. Beyond 

that, plaintiff’s reliance on these cases is weakened by the 

fact that the “equities of the case” are taken into 

consideration when setting the valuation date under 

N.J.S.A. 14A:12–7(8)(a). This section requires that the 

valuation date be the date of the commencement of the 

action or such earlier or later date “deemed equitable” by 

the court, plus or minus any adjustments the court 

“deem[s] equitable.” N.J.S.A. 14A:12–7(8)(a). We are 

satisfied that Judge Gottlieb considered the “equities of 

the case” in reaching his ultimate determination to 

maintain the presumptive valuation date of December 31, 

1990. 

  
[7] Plaintiff also argues that if December 31, 1990 is found 

to be the appropriate valuation date, then the trial judge 

erred in failing to make equitable adjustments to fair 

value to reflect Semcor’s growth in the years following 

the valuation date. In this context, plaintiff does not 

dispute the trial judge’s determination of fair value or its 

utilization of the income capitalization method of 

valuation. 

  
[8] [9] There are various factors which are considered 

fundamental in valuing a close corporation, including: (1) 

the nature of the business; (2) its history; (3) the economic 

outlook in general; and (4) the condition and outlook of 

the specific industry in particular. Lavene v. Lavene, 162 

N.J.Super. 187, 193–94, 392 A.2d 621 (Ch.Div.1978) 

(quoting Rev. Rul. 59–60, 1959–1 C.B. 237). Generally, 

in valuation proceedings the corporation must be valued 

as a going concern, which necessitates not only 

examination of the corporation’s historical earnings, but 

also consideration of the corporation’s future prospects. 

Universal City Studios, Inc. v. Francis I. duPont & Co., 

334 A.2d 216, 218 (Del.1975). 

  
[10] In utilizing the income capitalization method of 

valuation, the company’s prospective income growth 

must be considered. See Lavene, supra, 162 N.J.Super. at 

195, 392 A.2d 621 (noting that “potential future income is 

a major factor in valuing stocks of closely held 

corporations”). See also In re Marriage of Olson, 223 

Ill.App.3d 636, 166 Ill.Dec. 60, 585 N.E.2d 1082, 1089 

*64 (holding that both the future economic outlook and 

the capitalization of future earnings are important tools 

for valuing a close corporation), appeal denied, 145 Ill.2d 

636, 173 Ill.Dec. 6, 596 N.E.2d 630 (1992); Waller v. 

American Int’l Distribution Corp., 167 Vt. 388, 706 A.2d 

460, 463 (1997)(stating that the income capitalization 

method is identical to the discounted future earnings 

method of valuation). Thus, if the judge had allowed an 

equitable adjustment to account for a company’s actual 

growth in the years following the valuation date, he might 

well have accorded plaintiff a double recovery. 

Consequently, we find no abuse of discretion in the trial 

judge’s denial of plaintiff’s request for equitable 

adjustments to fair value. 

  

Moreover, we disagree with plaintiff’s contention that the 

Supreme Court’s reversal of Muellenberg v. Bikon Corp., 

143 N.J. 168, 669 A.2d 1382 (1996), which we relied on 

in Musto I, should influence our **593 decision here. 

Although the Supreme Court in Muellenberg found a 

minority buy-out of the majority was the appropriate 

remedy, it also distinguished Musto I in that the minority 

shareholder in Muellenberg was actively involved in the 

operation of the company since its inception, and the 

company had been his only source of income for over ten 

years. Id. at 183, 669 A.2d 1382. That is not the situation 

here. 

  

In sum, we find no abuse of discretion in the trial judge 

maintaining the valuation date of December 31, 1990, and 

in refusing to make equitable adjustments for Semcor’s 

post-valuation date profits. 

  

 

II 

[11] Plaintiff argues that the trial judge erred by not 

utilizing an equitable interest rate to allot him a 

twenty-five percent rate of return as the expected rate of 

return for the years subsequent to 1990, and by striking 

his expert’s report to that effect. 

  

Defendants argue that the term “equitable interest rate” is 

not “interest” as that term is used in the accepted sense; 

namely, a charge for the use of borrowed money. In 

addition, defendants *65 claim that the term constituted a 

“net opinion” because the term is not recognized within 

the valuation field, there is no support for using company 

profits in setting an interest rate, and the equitable interest 

rate advanced was similar to the post-valuation profits 

previously barred by the trial judge. 

  

In his report, plaintiff’s expert, Raymond Grossman, 

asserted that plaintiff was entitled to an “equitable interest 

rate” under N.J.S.A. 14A:12–7(8)(d) to compensate him 

for the period after 1990 during which his Semcor 

investment remained in place. Grossman asserted: 

Musto is entitled to interest from the valuation in the 
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amount deemed equitable by the Court (an Equitable 

Interest Rate).... The Equitable Interest Rate [EIR] will 

be applied to the December 31, 1990 fair value of 

William Musto’s Semcor stock in order to equitably 

adjust the value to ensure that it is fair as of the 

forthcoming buyout date. The EIR should compensate 

William Musto for (i) the time delay in receipt of his 

sale consideration, (ii) the investment risk he bore 

during this six-year period, and (iii) his opportunity 

cost of not earning comparable rates of return. 

[A]n appropriate EIR for William Musto is one which 

recognizes that [he] remained an equity investor in 

Semcor common stock over the post-valuation period, 

and as an investor, he remained at risk to the same 

market conditions as any other investor in an equity 

security. 

The EIR should be established at a fair rate which 

ensures that the oppressing shareholders do not benefit 

from their oppressive actions, at the expense of 

William Musto. 

  

In determining the EIR, Grossman looked at the following 

sources: (1) rates of return on comparable securities over 

the post-valuation period; (2) the expected rate of return 

for an investor in Semcor as of December 31, 1990; and 

(3) Semcor’s return on equity over the post-valuation 

period. Grossman determined the EIR range to be 

between 18% and 33%, and ultimately settled on an EIR 

of 25%. 

  

In his deposition, Grossman could not identify any 

authoritative source which uses the term “interest” 

differently than as a charge for borrowed money. He 

indicated that the term “equitable interest rate” is different 

from the term “interest rate” because the former was 

particular to the facts of this case. Grossman was not 

aware of any source which defines the term “equitable 

interest *66 rate.” He agreed that the EIR is comparable 

to the annual dividend stream plaintiff was receiving prior 

to 1990. 

  

In granting defendants’ motion to strike that portion of 

Grossman’s report and to bar Grossman from testifying 

regarding the EIR, Judge Gottlieb stated: 

**594 I’ve noted as of January 1, 1991 Mr. Musto 

became a, in essence, creditor of the corporation, a 

lender to the corporation.... Under 8D, that is what I 

think the Legislature is talking about.... 

There are a multitude of other investments for which a 

return can be obtained, but as a matter of law, I hold 

that plaintiff has the characteristics of being a 

creditor/lender as opposed to an equity owner. 

Therefore, to that end Grossman’s report is founded on 

a legal fallacy and cannot be advanced, I will ... partly 

bar that. 

Mr. Musto’s investment is not to be considered an 

equity investment to establish an interest rate also 

because equity investment and interest rate are totally 

intellectually incompatible. 

  
[12] When there is a court-ordered sale of a corporation’s 

stock, the court may award interest “at the rate and from 

the date determined by the court to be equitable....” 

N.J.S.A. 14A:12–7(8)(d). In the absence of any explicit 

indication of special meaning, words of a statute are to be 

given their ordinary and well-understood meaning. Levin 

v. Township of Parsippany–Troy Hills, 82 N.J. 174, 182, 

411 A.2d 704 (1980). 

  

“Interest” is defined as “compensation fixed by agreement 

or allowed by law for the use or detention of money, or 

for the loss of money by one who is entitled to its use,” 

and as “the amount owed to a lender in return for the use 

of borrowed money.” Black’s Law Dictionary 816 (7th 

ed.1999). The term has also been defined as “an exaction 

for past due obligations and, in essence, is in the nature of 

a penalty” and is compensation for delay in payment. 

Parsippany Hills Assocs. v. Rent Leveling Bd. of 

Parsippany–Troy Hills, 194 N.J.Super. 34, 52, 476 A.2d 

271 (App.Div.), certif. denied, 97 N.J. 643, 483 A.2d 169 

(1984). 

  

Here, we are satisfied the term “equitable interest rate,” as 

utilized by Grossman, is not encompassed by these 

definitions. We find no evidence that the term “interest” 

as used in N.J.S.A. 14A:12–7(8) was intended to have a 

special meaning as asserted by *67 Grossman. 

Consequently, we find no abuse of discretion in the trial 

judge’s rejection of plaintiff’s proposed equitable interest 

rate. 

  

 

III 

[13] Plaintiff argues that the trial judge erred by not 

granting his motion to supplement the record to take into 

account Semcor’s mid–1998 sale to ACS for 

approximately $40 million. Specifically, plaintiff 

contends the sale is relevant as reflective of Semcor’s 

increase in value as of December 1996, as well as the 

unfairness of adhering to a December 1990 valuation 

date. 
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Defendants maintain that the motion was properly denied 

because the sale of the corporation post-dated the 

valuation date by over seven years. Further, defendants 

claim that the sale was not newly discovered evidence as 

required by R. 4:50–1. 

  

While this appeal was pending, we remanded this matter 

for the trial judge to consider plaintiff’s motion to 

supplement the record as a motion pursuant to R. 4:50–1. 

In denying plaintiff’s application, Judge Gottlieb viewed 

the sale of Semcor as a fortuitous event, regardless of the 

valuation date selected. In addition, the judge cited the 

policy of finality in litigation, commenting: 

It’s not as if the mid–1998 sale 

occurred on the heels of the 1990 

valuation date or, indeed, the 

requested [1995] valuation date.1 

We had, depending on which date 

would be selected, either a seven 

and a half or two and [a] half year 

intervening period. So, we’re 

talking about a time interval that 

error occurs here here.... If we open 

up the new valuation date, I am 

also encouraging the **595 

imposition of a great inefficiency 

on the parties and on the court 

system itself. 

  

All things being considered, there 

has to be a balancing of the tension, 

if you would, between the desire to 

be absolutely, perfectly, right, and 

the desire to have a decision, right 

or wrong, a decision, and let the 

parties go on with their lives from 

there. The tension is resolved by 

the passage of time. If this sale had 

occurred on February 1, 1991 ... I 

think it would have been 

meaningful. It did not. 

*68 Plaintiff points to the Supreme Court’s decision in 

Lawson Mardon Wheaton, decided after Judge Gottlieb’s 

denial of the motion, as support for his position. 

  

Lawson Mardon Wheaton arose out of an appraisal action 

brought by shareholders dissenting from a corporate 

restructuring in 1991. Lawson Mardon Wheaton, supra, 

160 N.J. at 389, 734 A.2d 738. The company offered to 

buy out the dissenting shareholders at $41.50 per share. 

Id. at 390, 734 A.2d 738. The case eventually reached the 

Supreme Court under the caption of Strasenburgh v. 

Straubmuller, 146 N.J. 527, 683 A.2d 818 (1996), shortly 

after the company announced an acquisition merger, 

wherein its stock was purchased for $63.00 per share. 

Lawson Mardon Wheaton, supra, 160 N.J. at 391, 734 

A.2d 738. In Strasenburgh, the Court remanded to the trial 

court to consider whether to reopen the record to consider 

the company’s recent merger “in making a just and 

equitable determination of the appraisal value as of 

1991.” Strasenburgh, supra, 146 N.J. at 545, 683 A.2d 

818. On remand, the trial court declined to reopen the 

record. We upheld that ruling on appeal. Lawson Mardon 

Wheaton, Inc. v. Smith, 315 N.J.Super. 32, 716 A.2d 550 

(App.Div.1998). 

  

The Supreme Court reversed in Lawson Mardon 

Wheaton, Inc. v. Smith, 160 N.J. 383, 404–07, 734 A.2d 

738 (1999), holding that the trial court erred by refusing 

to reopen the record to consider the per share acquisition 

price of the company in 1996 to “gauge, assess, and 

determine” the fair value of the dissenters’ stock on the 

December 1991 valuation date. The acquisition price was 

relevant since the company asserted that the fair value of 

the dissenters’ stock was $41.50 per share in December 

1991, while the 1996 acquisition price was $63.00 per 

share, even though the company’s fortunes had steadily 

deteriorated between 1991 and 1996. Id. at 406, 734 A.2d 

738. Thus, as the Court noted: “[t]he Company’s own 

financial statements disclose that the fair value of the 

Company was greater in 1991 than in 1996.” Id. at 405, 

734 A.2d 738. Therefore, because the company’s fortunes 

had waned *69 during the 1991 to 1996 period, and in 

light of the 1996 per share sales price, the Court 

questioned the company’s assertion that the fair value of 

the dissenters’ stock in 1991 was worth only $41.50 per 

share. Id. at 407, 734 A.2d 738. 

  

Although Lawson Mardon Wheaton lends some support 

to plaintiff’s contention, under the facts of this case, we 

find no abuse of discretion in Judge Gottlieb’s decision 

not to consider the seven-year-old acquisition price. 

Unlike the situation in Lawson Mardon Wheaton, 

evidence of the 1998 acquisition price was not clearly 

shown to have aided in the assessment of the fair value of 

plaintiff’s stock in December of 1990. Whatever the 

fortunes of Semcor after 1990, whether good or bad, they 

were due to the efforts of defendants. Consequently, we 

find no abuse of discretion in the trial judge’s refusal to 
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open the judgment to permit plaintiff to supplement the 

record to consider the 1998 acquisition price of Semcor. 

  

In sum, we find no error in the trial judge’s refusal to 

open the judgment to permit plaintiff to supplement the 

record to consider Semcor’s 1998 sale. 

  

 

IV 

[14] In plaintiff’s reply brief, he challenges for the first 

time the trial judge’s calculation of Semcor’s fair value. 

Specifically, **596 plaintiff questions the income 

capitalization approach utilized to the extent that the 

approach understated Semcor’s expected future growth 

rate. 

  

It is well-settled that introduction of a new issue by way 

of a reply brief is improper. Selective Ins. Co. of Am. v. 

Hojnoski, 317 N.J.Super. 331, 335, 722 A.2d 118 

(App.Div.1998); Interchange State Bank v. Veglia, 286 

N.J.Super. 164, 188, 668 A.2d 465 (App.Div.1995), certif. 

denied, 144 N.J. 377, 676 A.2d 1092 (1996); City of 

Elizabeth v. Elizabeth Fire Officers Ass’n, 198 N.J.Super. 

382, 384 n. 2, 487 A.2d 337 (App.Div.1985). Moreover, 

the issue raised in this matter is not one of public 

importance. See Coastal Group v. Planned Real Estate 

Dev. Section, 267 N.J.Super. 49, 56, 630 A.2d 814 

(App.Div.1993) *70 (addressing the issue of a state 

agency’s authority to order rescission, even though 

improperly raised for the first time in a reply brief, 

because the Appellate Division considered it to be a 

matter of public importance); Hojnoski, supra, 317 

N.J.Super. at 335, 722 A.2d 118 (addressing an apparent 

conflict between a statute and a regulation even though 

the issue was raised for the first time in an appellate reply 

brief). Consequently, we will not consider this issue 

raised for the first time in plaintiff’s reply brief. See 

Veglia, supra, 286 N.J.Super. at 188, 668 A.2d 465 

(refusing to entertain the issue of the method by which 

prejudgment interest was calculated since it was 

improperly raised for the first time in a reply brief). 

  

 

V 

[15] In his final argument, plaintiff seeks to require 

defendants to reimburse him for his prior appellate costs 

in the appellate proceedings. 

  

Defendants maintain that plaintiff is not entitled to such 

fees and costs because he failed to apply for the expenses 

within ten days after determination of the appeal, as 

required by R. 2:11–4, and because a large portion of the 

expenses were incurred before the Supreme Court. We 

agree. 

  

By order dated June 4, 1997, Judge Gottlieb awarded 

plaintiff $482,088.03 for attorney’s fees and other 

litigation costs related to trial court matters. However, the 

judge denied plaintiff any attorney’s fees relating to his 

appeal because the judge did not “interpret R. 2:11–4 as 

authorizing this trial court to act on appellate fees, 

especially where the Appellate Division did not refer that 

question to me.” 

  

R. 2:11–4 provides in pertinent part: “An application for a 

fee for legal services rendered on appeal shall be made by 

motion supported by affidavits as prescribed by R. 

4:42–9(b) and (c), which shall be served and filed within 

10 days after the determination of the appeal.” In Tooker 

v. Hartford Accident and Indem. Co., 136 N.J.Super. 572, 

578, 347 A.2d 371 (App.Div.1975), certif.  *71 denied, 

70 N.J. 137, 358 A.2d 184 (1976), we held that the trial 

court lacked the power to award attorney’s fees and costs 

for legal services rendered in the Appellate Division in a 

prior appeal of the matter because application for such 

allowances should have been made in the Appellate 

Division. However, because the proofs were before the 

court and the opposing party did not challenge the 

reasonableness of the fee, this court relaxed the ten-day 

requirement of R. 2:11–4 in the interests of justice and 

awarded the moving party counsel fees and costs relating 

to the prior appeal. Ibid. 

  

Unlike in Tooker, we find no compelling interests of 

justice warranting a relaxation of the ten-day requirement 

under R. 2:11–4. Moreover, we reject plaintiff’s claim in 

his reply brief that R. 2:11–4 does not apply to 

interlocutory appeals. 

  

 

VI 

In their cross-appeal, defendants assert that the trial judge 

erred in awarding counsel fees to plaintiff because the 

judge relied on the finding that plaintiff was an oppressed 

shareholder, rather than finding that defendants acted in 

bad faith, as required by N.J.S.A. 14A:12–7(10). 

Defendants **597 further claim that they are entitled to 

counsel fees pursuant to N.J.S.A. 14A:12–7(10) because 

the trial judge found in Musto I that plaintiff did not act in 

good faith on several occasions. 
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Plaintiff responds by pointing out that the trial judge did 

not rely on N.J.S.A. 14A:12–7(10), but awarded him 

counsel fees pursuant to N.J.S.A. 14A:12–7(8)(d), which 

allows a court to award counsel fees to a selling oppressed 

shareholder. Plaintiff further contends that defendants are 

not entitled to counsel fees under N.J.S.A. 14A:12–7(10) 

because the trial judge did not find that he acted in bad 

faith. 

  
[16] Contrary to defendants’ contention, the trial judge was 

not required to find that defendants acted in bad faith in 

order to award plaintiff counsel fees pursuant to N.J.S.A. 

14A:12–7(8)(d). *72 This section does not require the 

judge to find bad faith, but rather, that the judge find that 

shareholder oppression took place: 

  

If the court finds that the action was maintainable under 

paragraph 14A:12–7(1)(c)[any oppressive action by 

officers or directors], the court in its discretion may 

award to the selling shareholder or shareholders 

reasonable fees and expenses of counsel and of any 

experts, including accountants, employed by them. 

[N.J.S.A. 14A:12–7(8)(d).] 

Consequently, we find no abuse of discretion in awarding 

plaintiff counsel fees pursuant to N.J.S.A. 

14A:12–7(8)(d). 

Defendants further claim that they are entitled to counsel 

fees under N.J.S.A. 14A:12–7(10) because of plaintiff’s 

bad faith. This section authorizes the award of reasonable 

expenses to the injured party where the court finds a party 

acted “arbitrarily, vexatiously, or otherwise not in good 

faith....” N.J.S.A. 14A:12–7(10). In rejecting defendants’ 

request for counsel fees, Judge Gottlieb stated: 

I will not subscribe to any 

affirmative remedy in favor of 

defendants pursuant to N.J.S.A. 

14A:12–7(10) since to do so would 

be an endorsement of a windfall to 

some extent and would mean that I 

have found[,] as I have not [,] that 

Mr. Musto acted in bad faith in 

bringing the suit (as opposed to 

advancing particular positions 

during the case’s progress). 

We agree and affirm the denial of counsel fees for 

defendants essentially for the reasons expressed by Judge 

Gottlieb. 

  

 

VII 

[17] Defendants also contend the trial judge’s award of 

$1,128,472 in prejudgment interest to plaintiff was 

grossly excessive and constituted an abuse of discretion. 

In addition, they claim there are compelling reasons for 

not awarding prejudgment interest at all, or at least not 

after March 13, 1992 when defendants formerly moved to 

purchase plaintiff’s stock, because of their offer to pay 

more for plaintiff’s stock than what was ultimately found 

to be fair value by the trial judge. Further, defendants 

claim that plaintiff was responsible for needless litigation. 

Finally, defendants contend that if interest is to be 

awarded, the trial judge erred in awarding the prime rate, 

rather than a treasury bill rate or the prejudgment interest 

rate established by *73 R. 4:42–11, and in awarding 

compound, rather than simple, interest. 

  

Plaintiff maintains that the award of prejudgment interest 

was proper because defendants had use of his money from 

the valuation date until his shareholder status was 

terminated. Further, plaintiff asserts that the trial judge 

was correct in utilizing the prime rate as the applicable 

rate of interest and in awarding compound interest. 

  

In awarding prejudgment interest in the amount of 

$1,128,472 running from January 1, 1991 through 

December 31, 1996, Judge Gottlieb stated: 

Now interest. Defendants urge that it be not available 

but realistically as—a cutoff as of March 1992. That is 

when the several motions were made which **598 

memorialized a buy-out offer of the other. I’m not 

going to go on with that because then that overlooks the 

ultimate fact and that is that defendant had the use of 

plaintiff’s money.... 

What I have selected for the use of an interest rate 

payable here is the prime rate and why I have selected 

the prime rate is, it is most analogous to a corporate 

borrower and in light of Semcor’s solid financial 

position.... 

I am not going to use the risk free rates, and by that I 

refer to the treasury notes, treasury bills, CDs, that sort 

of thing, since that would be intellectually inconsistent 

with my earlier determination of fair value where I said 

the cap rate which I have to apply ... to the income 

stream or reasonable income in order to arrive at the 

formulation of value, put a certain amount in there 
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additional for Semcor not being, “risk free.” 

I have thought about ... whether it should be compound 

or simple.... What I’ve done is try, since I’m using the 

prima [sic] rate ... to figure out if it were going to ABC 

Bank what it would be doing in borrowing X dollars for 

two years, four years, whatever it is, some period 

longer than one year. 

In that marketplace, to my knowledge, it would be 

compounded on an annual basis at best, maybe 

compounded at a shorter period of time. That’s why I 

have chosen compounding as opposed to simple. I have 

chosen annual as opposed to quarterly compounding 

only because it seems to me that in the light of the 

events that occurred if it had been the equivalent 

circumstance the lending of money to Semcor would 

have been on probably not a quarterly compounding 

basis but on an annual. 

  

N.J.S.A. 14A:12–7(8)(d) provides in pertinent part: 

Interest may be allowed at the rate 

and from the date determined by 

the court to be equitable, and if the 

court finds that the refusal of the 

shareholder to accept any offer of 

payment was arbitrary, vexatious, 

or otherwise not in good faith, no 

interest shall be allowed. 

  
[18] [19] [20] *74 Generally, the awarding of prejudgment 

interest is subject to the trial judge’s broad discretion in 

accordance with principles of equity. A.J. Tenwood 

Assocs. v. Orange Senior Citizens Hous. Co., 200 

N.J.Super. 515, 525, 491 A.2d 1280 (App.Div.), certif. 

denied, 101 N.J. 325, 501 A.2d 976 (1985); Tobin v. 

Jersey Shore Bank, 189 N.J.Super. 411, 414, 460 A.2d 

195 (App.Div.1983). We will defer to the trial judge’s 

exercise of discretion involving prejudgment interest 

unless it represents a manifest denial of justice. A.J. 

Tenwood, supra, 200 N.J.Super. at 525, 491 A.2d 1280 

(citations omitted). The primary consideration in 

awarding prejudgment interest is that “the defendant has 

had the use, and the plaintiff has not, of the amount in 

question; and the interest factor simply covers the value 

of the sum awarded for the prejudgment period during 

which the defendant had the benefit of monies to which 

the plaintiff is found to have been earlier entitled.” Rova 

Farms Resort, Inc. v. Investors Ins. Co. of Am., 65 N.J. 

474, 506, 323 A.2d 495 (1974). 

  

Defendants claim that either no interest should be 

awarded or the amount awarded should be reduced 

because plaintiff was responsible for the length of the 

litigation. We disagree. The fact that defendants may have 

made a buy-out offer prior to the litigation greater than 

the trial judge’s ultimate determination of fair value does 

not mean that plaintiff’s refusal to accept such an offer 

constitutes unjustified delay. As noted, the initial decision 

required plaintiff to buy-out defendants’ interests. 

Thereafter, much of the delay was due to the defendants’ 

interlocutory appeal from that initial decision. Moreover, 

some of the examples of delay cited by defendants were 

accounted for in the trial judge’s reduction of plaintiff’s 

counsel fee award. Therefore, we find no abuse of 

discretion in the trial judge’s decision to award 

prejudgment interest. 

  
[21] **599 Further, we reject defendants’ contention that a 

lower rate, rather than the prime rate, is an appropriate 

rate. See Tobin, supra, 189 N.J.Super. at 416, 460 A.2d 

195 (noting that in the context of a wrongful retention or 

detention of funds by a *75 bank, the appropriate rate of 

prejudgment interest in such cases is usually the prime 

lending rate). Similarly, we find no abuse of discretion in 

the trial judge’s decision to award compound rather than 

simple interest. Borough of Wildwood Crest v. Smith, 235 

N.J.Super. 404, 407, 563 A.2d 48 

(App.Div.1988)(summarily finding no error in the trial 

court’s award of compound rather than simple interest in 

a condemnation action). 

  

 

VIII 

[22] Defendants further contend the trial judge erred in not 

granting two equitable adjustments to fair value; namely, 

an adjustment for the post–1990 compensation paid to 

plaintiff by Semcor according to court order, and the 

amount voluntarily paid by Semcor to plaintiff in 1991 as 

deferred compensation. Defendants claim that the judge’s 

failure to allow for these adjustments resulted in plaintiff 

receiving more than fair value. 

  

Plaintiff maintains that the compensation he received in 

both instances does not constitute a double recovery, but 

rather is separate and distinct from the amount he 

received for his shares. 

  

In 1991, Semcor paid $550,000 to plaintiff—$200,000 in 

July and $350,000 in December. Vidas described the 

payments as deferred compensation for tax purposes and 

claimed that this was purely a voluntary decision, not 
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done under any legal obligation. Thomas Earp, Semcor’s 

attorney, also testified that the payments were made as 

deferred compensation for tax purposes. 

  

In his initial decision, Judge Gottlieb found that the 

alteration of the equal compensation agreement 

constituted an act of shareholder oppression on the part of 

defendants and ordered that the compensation be “evened 

out” for the relevant time period. In Musto I, we upheld 

the trial judge’s findings in this regard as supported by 

substantial credible evidence, and ultimately awarded 

Musto $693,000. Musto I, supra, 281 N.J.Super. at 

561–62, 658 A.2d 1305. 

  

*76 In disallowing the adjustments sought by defendants, 

Judge Gottlieb stated: 

[I]t was characterized by the defendants as deferred 

compensation. It has been argued to me that ... that 

characterization[ ] was just a fiction in order to be able 

to take out of the corporation monies that year and still 

meet the equal compensation requirements. 

[I]t was called deferred compensation ... to avoid taxes 

which would otherwise have had to have been paid to 

the State of New Jersey as a then subchapter S 

corporation.... 

So, the first concern that I have is the defendants have 

selected to go that route ... in order to gain a tax 

advantage and now having obtained that tax advantage 

wish to disavow it. I will not permit that. I find that 

they are estopped from characterizing it as anything 

other than deferred compensation for efforts before 

January 1, 1991. 

The second basis is ... that it was paid pursuant to the 

equal compensation agreement and not for reasons of 

distributing to plaintiff a share of the corporation. 

  

As noted above, N.J.S.A. 14A:12–7(8)(a) authorizes a trial 

judge to make adjustments to fair value, either plus or 

minus, which the trial judge finds equitable. The fact that 

Semcor was not obligated to make a payment to plaintiff, 

but did so voluntarily, does not mean the trial judge was 

obligated to make an equitable adjustment to fair value to 

account for the payment, or that his failure to do so 

constitutes an abuse of discretion. 

  

Moreover, with respect to the court-ordered payment of 

deferred compensation, that payment and the payment for 

the fair **600 value of shares are separate and distinct 

remedies. As we noted in Musto I, with respect to the 

court-ordered payment of compensation: 

Such an award is akin to an award of damages to a 

minority shareholder as compensation for an injury 

suffered as a result of the oppressive conduct by the 

majority.... In view of defendants’ improper conduct 

towards plaintiff, it is a reasonable exercise of that 

power for the trial court to award damages to plaintiff 

equal to Vidas’s pay for 1991 and 1992. 

[Musto I, supra, 281 N.J.Super. at 562, 658 A.2d 

1305.] 

  

Consequently, if defendants were awarded an equitable 

adjustment for the court-ordered payment, the effect 

would be to nullify the damages awarded plaintiff for 

defendants’ oppressive conduct. We will not grant such 

relief. 

  

 

*77 IX 

[23] Defendants further contend the trial judge erred in 

holding that paragraph sixteen of the shareholders’ 

agreement, dealing with a shareholder death benefit in the 

form of deferred compensation, survived plaintiff’s 

termination as a shareholder of Semcor. 

  

Paragraph sixteen of the May 1990 shareholders’ 

agreement provides: 

Deferred Compensation. The parties acknowledge [sic] 

that each Shareholder serves and has served as an 

employee, officer, and director of SEMCOR. In 

consideration of each Shareholder’s agreement to 

continue to perform services as an executive of 

SEMCOR, SEMCOR has agreed to pay deferred 

compensation to the Shareholder’s family upon his 

death. Such deferred compensation shall be paid as 

follows: 

A. The total amount payable as deferred compensation, 

with respect to each Shareholder, shall be the sum of 

THREE HUNDRED SIXTY THOUSAND DOLLARS 

($360,000). 

  

In a statement of reasons attached to his April 19, 1996 

order, Judge Gottlieb stated with respect to the above 

provision: 

Defendants ... claim ... that since plaintiff will no 

longer be a shareholder, his family (upon his death) 

should not be entitled to the benefit. 

But that position overlooks the agreement’s declaration 

that plaintiff had served the corporation and agreed to 
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continue to serve the corporation. To deny plaintiff’s 

position would be to (a) overlook the fact that 

defendants precluded plaintiff from continuing to serve 

the corporation; and (b) the court cannot separate the 

value attributable to past services from that ascribed to 

potential future service. 

  

N.J.S.A. 14A:12–7(8)(f) provides in pertinent part: 

Upon entry of an order for the sale of shares under this 

subsection ... the selling shareholders shall no longer 

have any rights or status as shareholders, officers, or 

directors, except the right to receive the fair value of 

their shares plus whatever other amounts as may be 

awarded. 

[ (emphasis added).] 

  

Thus, the statute expressly permits “other amounts as may 

be awarded,” and does not require that all contractual 

agreements between shareholders end with the 

termination of shareholder status. In short, we find 

nothing in the statute which prohibits the award in 

question. That is, the trial court, as a court of equity, “has 

the power of devising the remedy and shaping it in order 

to fit the circumstances of the case and the complexities 

*78 involved therein.” Musto I, supra, 281 N.J.Super. at 

562, 658 A.2d 1305. 

  

Consequently, we affirm the trial judge’s holding that the 

death benefit provision of the shareholders’ agreement 

remained in effect after the termination of plaintiff’s 

status as shareholder. 

  

Affirmed. 

  

All Citations 

333 N.J.Super. 52, 754 A.2d 586 

 

Footnotes 
 

1 
 

Plaintiff had also advanced a 1995 valuation date in addition to the 1996 valuation date. 
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461 N.J.Super. 133 
Superior Court of New Jersey, Chancery Division, 

Bergen County. 

David M. NAMEROW, M.D., Plaintiff, 
v. 

PEDIATRICARE ASSOCIATES, LLC, Scott W. 
Zucker, M.D., Jeffrey M. Bienstock, M.D., and 

Melissa Chism, M.D., Defendants. 

DOCKET NO. C-000273-17 
| 

Decided: September 28, 2018 

Synopsis 

Synopsis 

Background: Retired member of limited liability 

company (LLC) brought action against LLC and active 

members of LLC for modification of agreement by 

conduct, oppression of minority member, and breach of 

fiduciary duty. Active members moved for partial 

summary judgment. 

  

Holdings: The Superior Court, Chancery Division, 

Jerejian, P.J.Ch., held that: 

  
[1] members’ course of conduct over 16-year period did 

not modify terms of operating agreement; 

  
[2] economic loss doctrine barred retired member from 

recovering damages based on claim of minority member 

oppression; and 

  
[3] active members did not breach any fiduciary duty when 

they applied net worth methodology when determining 

retirement buyout purchase price of retired member. 

  

Motion granted in part and denied in part. 

  

Procedural Posture(s): Motion for Summary Judgment. 

 

 

West Headnotes (16) 

 

 

 

[1] 

 

Summary Judgment Summary Judgment 

 

 Summary judgment is designed to avoid trials 

which would serve no useful purpose and to 

afford deserving litigants immediate relief. N.J. 

Ct. R. 4:46-2(c). 

 

 

 

 

 

[2] 

 

Summary Judgment Burden of Proof 

 

 In order to satisfy its burden of proof on a 

summary judgment motion, the moving party 

must show that no genuine issue of material 

facts exists. N.J. Ct. R. 4:46-2(c). 

 

 

 

 

 

[3] 

 

Summary Judgment Shifting burden 

 

 Once a party moving for summary judgment 

satisfies its burden of proof, the burden then 

shifts to the non-moving party to present 

evidence that there is a genuine issue for trial. 

N.J. Ct. R. 4:46-2(c). 

 

 

 

 

 

[4] 

 

Summary Judgment Burden of Proof 

Summary Judgment Necessity 

 

 A non-moving party may not solely rely on 

denials or allegations made in an answer to 

defeat a motion for summary judgment; instead, 

the non-moving party must respond with 

affidavits meeting the requirements of rule 

governing affidavits as otherwise provided in 

that rule and by the summary-judgment rule, 

setting forth specific facts showing that there is 

a genuine issue for trial. N.J. Ct. R. 1:6-6, 
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4:46-2(c). 

1 Case that cites this headnote 

 

 

 

 

[5] 

 

Summary Judgment Favoring nonmovant; 

disfavoring movant 

Summary Judgment Sufficiency to support 

verdict 

 

 In determining whether the existence of a 

genuine issue of material fact precludes 

summary judgment, the court must consider 

whether the competent evidential materials 

presented, when viewed in the light most 

favorable to the non-moving party, are sufficient 

to permit a rational fact-finder to resolve the 

alleged disputed issue in favor of the 

non-moving party. N.J. Ct. R. 4:46-2(c). 

2 Cases that cite this headnote 

 

 

 

 

[6] 

 

Summary Judgment Genuine Issue or 

Dispute as to Material Fact 

Summary Judgment Favoring nonmovant; 

disfavoring movant 

 

 Even if there is a denial of essential fact, the 

court should grant a motion for summary 

judgment if the rest of the record, viewed most 

favorably to the party opposing the motion, 

demonstrates the absence of a material and 

genuine factual dispute. N.J. Ct. R. 4:46-2(c). 

 

 

 

 

 

[7] 

 

Contracts Application to Contracts in General 

 

 Where the terms of a contract are clear and 

unambiguous, there is no room for interpretation 

or construction, and the courts must enforce 

those terms as written. 

8 Cases that cite this headnote 

 

 

 

 

[8] 

 

Contracts Language of contract 

Evidence Contracts and agreements in general 

 

 When presented with an unambiguous contract, 

a court should not look outside the four corners 

of the contract to determine the parties’ intent, 

and parol evidence should not be used to alter 

the plain meaning of the contract. 

5 Cases that cite this headnote 

More cases on this issue 

 

 

 

 

[9] 

 

Contracts Rewriting, remaking, or revising 

contract 

 

 A court has no right to rewrite a contract merely 

because one might conclude that it might well 

have been functionally desirable to draft it 

differently. 

 

 

 

 

 

[10] 

 

Corporations and Business 

Organizations Organizing documents; 

 operating agreement 

Corporations and Business 

Organizations Dissociation;  withdrawal 

 

 Parties’ course of conduct over 16-year period 

did not modify terms of operating agreement of 

limited liability company (LLC) to require use 

of fair market valuation methodology rather than 

net worth valuation methodology when 

determining value of LLC in calculating 

retirement buyout purchase price of member’s 

interest in LLC, although members determined 

fair market value of LLC on three specific 

occasions prior to lawsuit, where none of the 
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members agreed, even orally, to amend or 

modify operating agreement, and none of the 

members knowingly relinquished their full 

rights to rely on and enforce operating 

agreement. 

 

More cases on this issue 

 

 

 

 

[11] 

 

Contracts Contracts subject to modification 

 

 A proposed modification by one party to a 

contract must be accepted by the other to 

constitute mutual assent to modify; unilateral 

statements or actions made after an agreement 

has been reached or added to a completed 

agreement do not serve to modify the original 

terms of a contract. 

1 Case that cites this headnote 

 

 

 

 

[12] 

 

Corporations and Business 

Organizations Dissociation;  withdrawal 

Corporations and Business 

Organizations Rights and liabilities as to 

other members, owners, or shareholders in 

general 

 

 Economic loss doctrine precluded retired 

member of limited liability company (LLC) 

from recovering damages based on claim under 

Revised Uniform Limited Liability Company 

Act (RULLCA) for minority oppression 

regarding retirement buyout purchase price of 

member’s interest in LLC; allegations were all 

contractual in nature, operating agreement called 

for use of net worth methodology rather than 

fair market methodology, and remaining 

members had not acted fraudulently, illegally, or 

in a manner that could have been construed as 

abuse of their authority. N.J. Stat. Ann. § 

42:2C-48(a)(5). 

 

More cases on this issue 

 

 

 

 

[13] 

 

Corporations and Business 

Organizations Rights and liabilities as to 

other members, owners, or shareholders in 

general 

 

 Where a minority member’s reasonable 

expectations have been frustrated by the 

majority members of a limited liability company 

(LLC), the minority member has been oppressed 

and has a genuine claim for judicial recourse 

under Revised Uniform Limited Liability 

Company Act (RULLCA). N.J.S.A. 

42:2C-48(a)(5). 

 

 

 

 

 

[14] 

 

Torts Economic loss doctrine 

 

 Under the economic loss doctrine, courts look to 

the parties’ contract, where it applies, and 

preclude claims based on extra-contractual 

purported rights and duties; specifically, the 

economic loss doctrine prohibits plaintiffs from 

recovering in tort economic losses to which their 

entitlement only flows from a contract. 

2 Cases that cite this headnote 

More cases on this issue 

 

 

 

 

[15] 

 

Corporations and Business 

Organizations Dissociation;  withdrawal 

 

 Members of member-managed limited liability 

company (LLC) did not breach any fiduciary 

duty when they sought to apply net worth 

methodology when determining retirement 

buyout purchase price of retired member’s 

interest in LLC; operating agreement provided 

for use of net worth methodology and members 

were acting in conformity with operating 

agreement. N.J. Stat. Ann. § 42:2C-39(a, b, c). 
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Fraud Fiduciary or confidential relations 

 

 To establish a claim for breach of fiduciary duty, 

a plaintiff must show that: (1) the defendant had 

a duty to the plaintiff, (2) the duty was breached, 

(3) injury to the plaintiff occurred as a result of 

the breach, and (4) the defendant caused that 

injury. 
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Opinion 

 

JEREJIAN, P.J.Ch. 

 

*137 This matter comes before the court by way of 

defendants’ PediatriCare Associates, LLC, Scott W. 

Zucker, M.D., Jeffrey M. Bienstock, M.D., and Melissa 

Chism, M.D. (“defendants”) application for partial 

summary judgment filed on September 4, 2018, by their 

attorneys, Garfunkel Wild, PC. Plaintiff David M. 

Namerow, M.D. (“plaintiff”), by his attorneys Bressler, 

Amery & Ross, filed opposition to defendants’ motion for 

partial summary judgment, as well as a cross-motion for 

partial summary judgment, on September 18, 2018. 

  

 

BACKGROUND 

The parties entered into an original Operating Agreement 

on January 1, 2000, to form PediatriCare as a limited 

liability company, with the purpose of owning and 

operating a medical practice. On March 12, 2001, the 

parties entered into the Amended and Restated Operating 

Agreement (the “Agreement”), which was the operative 

document governing the relationship. 

  

Pursuant to the Agreement, a member has the right to 

retire once the member has reached the age of sixty (60) 

and has *138 provided twenty-five (25) years of 

membership or service to the practice. Section 9.9 of the 

Agreement (titled “Retirement of a Member”) provides 

that the “retirement purchase price” is calculated in 

accordance with Section 10 of the Agreement (titled 

“Determination of Value”). The specific language of 

Section 10 is determinative, and is cited here in full: 

The total value of the company 

(“company value”) shall be the last 

dated amount set forth on the 

Certificate of Agreed Value, 

attached hereto as Exhibit G and 

made part hereto, executed by the 

members. The members shall 

exercise their best efforts to meet 

not less than once per year for the 

purpose of considering a new value 

but their failure to meet or 

determine a value shall not 

invalidate the most recently 

executed Certificate of Agreed 

Value setting forth the company 

value then in effect. If the parties 

fail to agree on a revaluation as 

described above for more than two 

(2) years, the company value shall 

be equal to the last agreed upon 

value, adjusted to reflect the 

increase or decrease in the net 

worth of the company, including 

collectible accounts receivable, 

since the last agreed upon value. 

The value of a member’s interest 

(“Value”) shall mean the company 

value multiplied by the percentage 

interest held by said member **842 

and being purchased hereunder, 

less any indebtedness that the 

selling or disabled member, the 

Decedent, or a member departing 

for any other reason contemplated 

hereunder may have to the 

company or to the other members, 

whichever the case may be. 
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The most recent Certificate of Agreed Value attached to 

the Agreement stated the “value of the company” at $2.4 

million, and was signed by Dr. Namerow, Dr. Zucker, Dr. 

Bienstock, and Dr. Chism, dated January 1, 2000. 

  

Plaintiff announced his intention to retire in January 2016, 

triggering application of Section 10 of the Agreement. 

Plaintiff’s retirement marks the first time that a member 

of the practice has retired, and thus the first time that 

PediatriCare has attempted to apply the Section 10 

provision of the Agreement with a Certificate of Agreed 

Value greater than two years old. 

  

In March of 2016, the parties, as members of 

PediatriCare, engaged Butzel, Karadimas, Carrabba, 

Testin, LLC (“BKCT”) to perform a fair market valuation 

for the purpose of assisting the LLC in the matter of 

business and succession planning. The 2016 BKCT 

appraisal employed the fair market valuation 

methodology. In October of 2016, defendants engaged the 

Coker Group, a healthcare consulting firm, to provide a 

fair market valuation of *139 the practice for the purposes 

of determining the retirement purchase price in relation to 

plaintiff’s retirement. Defendants requested the Coker 

Group use the fair market valuation methodology. The 

parties are in agreement that the two 2016 fair market 

valuations were for the purpose of reaching a settlement 

as to a voluntarily negotiated buy-out number. The parties 

are also in agreement that no voluntary buy-out number 

was ever reached. 

  

Section 25 of the Agreement provides: 

This Agreement may be amended 

only by the vote of at least eighty 

percent (80%) of the percentage 

interests of the members of the 

company; except, however, other 

than by application of Sections 5 

and 6, the Percentage Interests of 

the members may not be adjusted 

without the unanimous consent of 

the members. 

  

The Agreement was never amended through a vote of the 

members, nor does any document exist reflecting a vote to 

amend was ever considered or undertaken by the 

members. Plaintiff then commenced this action on 

October 10, 2017. 

  

 

LEGAL ARGUMENT 

Standard for a motion for summary judgment 

[1]Summary judgment is designed to “avoid trials which 

would serve no useful purpose and to afford deserving 

litigants immediate relief.” Judson v. Peoples Bank & 

Trust Co., 17 N.J. 67, 74, 110 A.2d 24 (1954). Thus, the 

court shall grant a summary judgment motion “if the 

pleadings, depositions, answers to interrogatories and 

admissions on file, together with the affidavits ... show 

that there is no genuine issue as to any material fact 

challenged and that the moving party is entitled to a 

judgment or order as a matter of law.” R. 4:46-2(c). 

  
[2] [3] [4]In order to satisfy its burden of proof on a 

summary judgment motion, the moving party must show 

that no genuine issue of material facts exists. Brill v. 

Guardian Life Ins. Co. of Am., 142 N.J. 520, 528–29, 666 

A.2d 146 (1995). Once the moving party satisfies its 

burden, the burden then shifts to the non-moving party to 

present evidence there is a genuine issue for trial. Ibid. 

The non-moving party may not solely rely on denials or 

*140 allegations made in an answer to defeat a motion for 

**843 summary judgment. See Cortez v. Gindhart, 435 

N.J. Super. 589, 606, 90 A.3d 653 (App. Div. 2014). 

Instead, the non-moving party must respond with 

affidavits meeting the requirements of Rule 1:6-6 as 

otherwise provided in this rule and by Rule 4:46-2(b), 

setting forth specific facts showing that there is a genuine 

issue for trial. 

  
[5] [6]In determining whether the existence of a genuine 

issue of material fact precludes summary judgment, the 

court must “consider whether the competent evidential 

materials presented, when viewed in the light most 

favorable to the non-moving party, are sufficient to permit 

a rational fact-finder to resolve the alleged disputed issue 

in favor of the non-moving party.” Brill, 142 N.J. at 540, 

666 A.2d 146. Even if there is a denial of essential fact, 

the court should grant a motion for summary judgment if 

the rest of the record, viewed most favorably to the party 

opposing the motion, demonstrates the absence of a 

material and genuine factual dispute. See Rankin v. 

Sowinski, 119 N.J. Super. 393, 399–400, 291 A.2d 849 

(App. Div. 1972). The terms of the operating agreement 

are unambiguous and section 10 applies 

  
[7] [8] [9]Under New Jersey law, where the terms of a 

contract are clear and unambiguous, there is no room for 
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interpretation or construction and the courts must enforce 

those terms as written. When presented with an 

unambiguous contract, the court should not look outside 

the “four corners” of the contract to determine the parties’ 

intent, and parol evidence should not be used to alter the 

plain meaning of the contract. “The court has no right to 

rewrite the contract merely because one might conclude 

that it might well have been functionally desirable to draft 

it differently.” Connecticut Gen. Life Ins. Co. v. Punia, 

884 F. Supp. 148, 152 (D.N.J. 1995) (citations omitted). 

  
[10]Here, plaintiff’s primary contention is that the parties’ 

course of conduct over a sixteen-year period modified the 

terms of the Agreement to require use of a fair market 

valuation methodology when valuing the practice, rather 

than a net worth valuation *141 methodology. 

Specifically, plaintiff asserts that the parties have 

previously ignored Section 10 of the Agreement 

providing for the use of net worth valuation methodology 

when determining the value of the practice on three 

specific occasions: (1) in 2009 to perform a fair market 

valuation for the purpose of assisting the members in their 

business and financial planning; (2) in March 2016 for the 

purpose of assisting in the matter of business and 

succession planning in anticipation of plaintiff’s 

retirement; and (3) in October 2016 for the purpose of 

exploring a possible negotiated buy-out price for 

plaintiff’s interest. As a result, plaintiff argues that the 

parties’ prior use of a fair market valuation methodology 

on these occasions evidence a mutual and clear intent to 

modify the Agreement’s terms to require a fair market 

valuation methodology when valuing the practice. 

  

Plaintiff cites two cases in an attempt to demonstrate his 

position that the members did in fact alter the Agreement 

by course of conduct. First, plaintiff cites DeAngelis v. 

Rose, 320 N.J. Super. 263, 280, 727 A.2d 61 (App. Div. 

1999), stating that New Jersey has long recognized the 

ability to modify one’s contract “by an explicit agreement 

to modify or by the action and conduct of the parties as 

long as the intention to modify is mutual and clear” 

(emphasis added). This particular case is not on point in 

any regard with the facts presented in the instant case. 

There, the Appellate Division was assessing breach of 

contract and implied covenants of good faith and fair 

dealing claims in a legal malpractice suit centered on an 

exclusive **844 representation clause. Id. at 271, 727 

A.2d 61. In other words, the Appellate Division in 

DeAngelis was evaluating a personal services contract in 

which a law firm had provided services by other lawyers 

not named specifically in the contract, and also accrued 

more costs and fees than the $30,000 cap that was agreed 

to in direct contravention with the agreement in place. Id. 

at 280, 727 A.2d 61. Here, on the other hand, there is no 

question that the parties are not in fact abandoning or 

dishonoring the Agreement, all of whom ratified it at the 

inception of the LLC and put in a specific provision 

addressing amendments and modification procedures. 

Further, it is clear that *142 there was no “mutual and 

clear” intention by the three defendant members to 

modify. 

  

Plaintiff also cites Wells Reit II-80 Park Plaza, LLC v. 

Director, Division of Taxation, 414 N.J. Super. 453, 466, 

999 A.2d 489 (App. Div. 2010) for the notion that “a 

modification can be proved by an explicit agreement to 

modify or by the actions and conduct of the parties as 

long as the intention to modify is mutual and clear.” 

There, the Appellate Division was analyzing whether 

actual amendments already made to the contract 

constituted novations, relieving parties to the contract of 

certain contractual duties and obligations, which is not 

relevant to the facts of this case. Id. at 466, 999 A.2d 489. 

Further, the court is unclear regarding the proposition 

counsel makes by citing this case, because the Appellate 

Division in Wells Reit II-80 Park Plaza found that there 

was no modification to the agreement. Id. at 468, 999 

A.2d 489. Yet, plaintiff here makes no attempt to 

distinguish the outcome of that case from the one before 

this court. Again, it is evident to this court that there was 

no “mutual and clear” intention by defendants to formally 

modify or amend the LLC’s Operating Agreement. 

  

In 2009, the parties engaged BKCT to perform a fair 

market valuation for the purpose of assisting the members 

in their business and financial planning. By plaintiff’s 

own words, this appraisal was done for reasons entirely 

unrelated to the retirement buyout purchase price of one 

of the members, and gives zero indication that the parties 

intended to modify Section 10 of the Agreement 

thereafter. Subsequently, in March of 2016, the parties 

again retained BKCT to do a second appraisal – again, 

“for the purpose of assisting in the matter of business and 

succession planning.” Finally, in October of 2016, 

defendants engaged the Coker Group, a healthcare 

consulting firm, to provide a fair market valuation of the 

practice in relation to determining the retirement purchase 

price pursuant to plaintiff’s retirement. However, the 

record reflects that defendants’ retention of the Coker 

Group, as confirmed by plaintiff’s own deposition 

testimony, was *143 aimed at trying to achieve an 

amicable resolution of the buyout price to which all four 

members would agree. It is clear, based on the litigation 

that ensued, that the four members were not able to agree 

on a buyout price. 

  

Section 10 of the Agreement expressly provides that if the 

members fail to agree on a revaluation of the company for 
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more than two years, the “company value shall be equal 

to the last agreed upon value, adjusted to reflect the 

increase or decrease in the net worth of the company, 

including collectible accounts receivable, since the last 

agreed upon value.” Plaintiff’s complaint concedes that 

the $2.4 million figure was “the last agreed upon value” 

of the company under the terms of the Agreement. 

Plaintiff unambiguously demonstrated his understanding 

that no formal modifications were made either to Section 

10 of the Agreement or to the company value in his 

deposition: 

**845 Q: During the process that you’ve described you 

were hopeful that it would be an amicable, collegial 

process leading to a resolution in a buyout price, 

correct? 

A: Correct. 

Q: An agreed-upon buyout price that the four of you 

would agree upon, correct? 

A: Correct. 

Q: Okay. The four members of PediatriCare never 

voted to amend this provision of the agreement, 

correct? 

A: Correct. 

  

In addition to plaintiff’s concession that neither he nor the 

other members ever voted or agreed to make any 

amendments prior to the announcement of his retirement, 

the individual defendant certifications reflect this mutual 

understanding. In all of Drs. Zucker, Bienstock, and 

Chism’s certifications, each one individually certifies the 

exact same sentiments: (1) that none of them agreed, even 

orally, to amend or modify Section 10 of the Agreement, 

including to discard the application of net worth 

methodology; and (2) that none of them, at any time or in 

any manner, knowingly relinquished his or her full rights 

to rely on and enforce Section 10 of the Agreement, 

including the net worth methodology provision, with 

respect to Dr. Namerow’s retirement and retirement *144 

purchase price, or their own, or other members’ ultimate 

retirement. 

  
[11]Defendants correctly point out that the Agreement 

unambiguously provides a clear method for calculating 

the buyout price. Further, the Agreement clearly provides 

that it can only be modified through the vote of 80% of 

the membership interests of the company, and not through 

plaintiff’s self-serving interpretation of the parties’ 

“course of conduct” over the years. Specifically, it is well 

settled under New Jersey law that “a proposed 

modification by one party to a contract must be accepted 

by the other to constitute mutual assent to modify; 

unilateral statements or actions made after an agreement 

has been reached or added to a completed agreement 

clearly do not serve to modify the original terms of a 

contract.” McGrath v. Poppleton, 550 F. Supp. 2d 564, 

571 (D.N.J. 2008) (citations omitted). Here, although 

plaintiff asserts that the Agreement was changed through 

the parties’ course of conduct, there is no evidence that 

the remaining members agreed to a formal change of 

Section 10 of the Agreement to reflect a new valuation 

methodology or Certificate of Agreed Value. 

  

The plain language of Section 10 itself, along with the 

undisputed material facts, warrant the ordering of 

summary judgment with respect to the applicability of 

Section 10, and the dismissal of plaintiff’s claim asking 

the court to order the use of a “fair market valuation” 

methodology for determining plaintiff’s retirement 

purchase price. 

  

Accordingly, Count I of plaintiff’s second amended 

complaint is dismissed. 

  

 

Plaintiff suffered no “oppression” as a “minority 

member” 

[12] [13]Count II of plaintiff’s second amended complaint 

asserts minority oppression under the New Jersey Revised 

Uniform Limited Liability Company Act, N.J.S.A. 

42:2C-1 to -94 (“RULLCA”). The RULLCA provides 

judicial recourse for minority members who have been 

“oppressed” by the majority members. *145 N.J.S.A. 

42:2C-48(a)(5). Under New Jersey law, “oppression has 

been defined as frustrating a [member’s] reasonable 

expectations” and “is usually directed at a minority 

[member] personally ....” Brenner v. Berkowitz, 134 N.J. 

488, 506, 634 A.2d 1019 (1993). Thus where a minority 

member’s reasonable expectations have **846 been 

frustrated by the majority members, the minority member 

has been oppressed and has a genuine claim for judicial 

recourse under the RULLCA. 

  

Plaintiff’s allegations on Counts I, II, and III are all 

contractual in nature, flowing directly from the parties’ 

interpretation of the Agreement. Plaintiff’s primary 

contention is that he had a reasonable expectation that his 

25% membership interest would be purchased using a fair 

market valuation methodology. As discussed above, 

Section 10 of the Agreement clearly covers the disputed 

conduct, and the unambiguous language of Section 10 of 

the Agreement calls for the use of a net worth 
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methodology evaluation in determining the retirement 

purchase price. Plaintiff points to the January 2018 ruling 

denying defendants’ motion to dismiss, where the court 

had held that “Count II ... suggests a cause of action for 

oppression” because, at that time, “[p]laintiff arguably 

had a reasonable expectation that ... the fair market value 

as opposed to the stated value,” would be utilized in 

calculating the retirement purchase price. After discovery, 

however, and the determination by this court that the 

defendants are in fact correct in asserting that the net 

worth methodology applies in accordance with the 

Agreement, defendants’ actions clearly do not rise to a 

level supported by an action for oppression under 

RULLCA. 

  
[14]Under the economic loss doctrine, courts look to the 

parties’ contract, where it applies, and preclude claims 

based on extra-contractual purported rights and duties. 

Specifically, the economic loss doctrine prohibits 

plaintiffs from recovering in tort economic losses to 

which their entitlement only flows from a contract. See 

Motors Distrib., Inc. v. Ford Motor Co., 98 N.J. 555, 579, 

489 A.2d 660 (1985) (dismissing plaintiff’s tort-based 

claims as *146 a matter of law where plaintiff alleged that 

defendant did not fulfill its contractual obligations). 

  

Here, defendants have not acted fraudulently, illegally, or 

in a manner that can be construed as an abuse of their 

authority as members towards plaintiff. Count II of 

plaintiff’s second amended complaint fails as a matter of 

law because the economic loss doctrine clearly bars 

plaintiff from recovering based on “oppression,” when 

plaintiff’s entitlement clearly flows from the Agreement. 

Just as the fact that plaintiff relied on an erroneous 

interpretation of the Agreement to his detriment does not 

justify the court rewriting the agreement, plaintiff’s 

detrimental reliance on his interpretation of the agreement 

does not warrant a finding of oppressive behavior by the 

defendants. 

  

Accordingly, Count II of plaintiff’s second amended 

complaint is dismissed. 

  

 

Defendants exhibited no breach of fiduciary duties owed 

to plaintiff 

[15] [16]Count III of plaintiff’s second amended complaint 

alleges a breach of fiduciary duty defendants owed 

plaintiff. Under New Jersey law, in order to establish a 

claim for breach of fiduciary duty, a plaintiff must show 

that: (1) the defendant had a duty to the plaintiff; (2) the 

duty was breached; (3) injury to the plaintiff occurred as a 

result of the breach; and (4) the defendant caused that 

injury. Under the RULLCA, in a member-managed 

limited liability company, each member owes the 

company and other members a duty of care. N.J.S.A. 

42:2C-39(a) to (c). 

  

As addressed above, Section 10 of the Agreement clearly 

covers the disputed conduct. Like Count II of plaintiff’s 

second amended complaint alleging oppression from 

defendant members, plaintiff’s Count III alleging breach 

of fiduciary duty also stems from the misbelief that 

defendants **847 erred in some manner by not applying 

the fair market valuation method that plaintiff sought the 

members to utilize. It is clear that absent Count I, 

plaintiff’s allegations in Counts II and III have no real 

merit when not bootstrapped to *147 Count I – seeking 

enforcement of the Agreement “as modified by the 

parties’ conduct.” Plaintiff’s opposition to defendants’ 

motion repeatedly states in conclusory fashion that 

plaintiff had a “reasonable expectation” that the 

remaining members would disregard Section 10 of the 

Agreement and that therefore defendants acted in bad 

faith by not agreeing with him. 

  

In addition, plaintiff once again points to the January 

2018 ruling – denying defendants’ motion to dismiss – as 

prima facie evidence that a genuine dispute of material 

fact exists and therefore Counts II and III cannot be 

decided on summary judgment. Again, the denial of 

defendants’ motion to dismiss spoke to the issues prior to 

extensive discovery, and prior to a ruling on the 

applicability of Section 10 of the Agreement and the 

proper methodology to be used in determining the 

retirement purchase price. Other than plaintiff’s 

contention that the Agreement should have been modified 

based on the prior conduct of the parties there are no 

underlying facts in dispute that suggest defendants 

breached any fiduciary duty owed to plaintiff, or that 

plaintiff suffered in some way as a result of an alleged 

breach by defendants. There is no valid claim for breach 

of fiduciary duty based on members in a 

member-managed company acting in conformity with the 

provisions clearly set forth in the Agreement. 

  

Accordingly, Count III of plaintiff’s second amended 

complaint must be dismissed. 

  

 

CONCLUSION 

For the aforementioned reasons, defendants’ motion for 

partial summary judgment is hereby granted in part and 

denied in part. Accordingly, Counts I, II, and III of 
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plaintiff’s second amended complaint are dismissed. 
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  Distinguished by State v. Brady, N.J.Super.A.D., September 11, 2017 

247 N.J.Super. 552 
Superior Court of New Jersey, Chancery Division, 

Gloucester County. 

Suzanne E. SHERIDAN, Plaintiff, 
v. 

Charles L. SHERIDAN, Defendant. 

M 05817 90 
| 

Decided Nov. 21, 1990. 

Synopsis 

Marital dissolution was sought. The Superior Court, 

Chancery Division, Herman, J.S.C., held that: (1) court 

was impermissibleforum for division of marital property 

primarily purchased with funds from illegal activities; (2) 

judge had duty to report the wrongdoing to appropriate 

authorities; and (3) former wife was entitled to alimony, 

but not counsel fees for efforts expended by attorney in 

prosecution of application for equitable distribution. 

  

So ordered. 

  

 

 

West Headnotes (16) 

 

 

 

[1] 

 

Equity Nature of unconscionable conduct 

 

 Equity is impermissible forum for division of 

marital property primarily purchased with funds 

from illegal activities. N.J.S.A. 2A:34–23 et seq. 

1 Case that cites this headnote 

 

 

 

 

[2] 

 

Equity He Who Comes into Equity Must 

Come with Clean Hands 

 

 Court of equity can never permit itself to 

become party to division of tainted assets, and it 

cannot grant request of admitted wrongdoer to 

arbitrate such a distribution. 

 

 

 

 

 

[3] 

 

Equity Equity follows the law 

 

 Equity may not disregard statutory law, but 

looks to its intent, rather than form. 

3 Cases that cite this headnote 

 

 

 

 

[4] 

 

Equity He Who Comes into Equity Must 

Come with Clean Hands 

 

 As ultimate respository, gatekeeper of 

conscience and morality, equity’s forum can 

never be used to promote or condone crime or 

clearly defined breaches of public morality. 

3 Cases that cite this headnote 

 

 

 

 

[5] 

 

Contracts Contravention of law in general 

Contracts Public Policy in General 

 

 No court will enforce or entertain construction 

of contract in manner incompatible with laws or 

public policies of state. 

1 Case that cites this headnote 

 

 

 

 

[6] 

 

Divorce Property Subject to Distribution or 

Division 

Equity Nature of unconscionable conduct 
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 Statute permitting division of legally and 

beneficially acquired property upon divorce 

barred equitable division of property obtained 

with illicit or illegal funds, and, thus, former 

husband and former wife in pari delicto would 

be left exactly where court found them at 

commencement of litigation. N.J.S.A. 2A:34–23 

et seq. 

4 Cases that cite this headnote 

 

 

 

 

[7] 

 

Judges Judicial powers and functions in 

general 

 

 Sworn testimony before judge that crime has 

been committed requires judge to make prompt 

report to proper authority. Code of Jud.Conduct, 

Canons 1, 2; R. 1:14; R. 1:18. 

 

 

 

 

 

[8] 

 

Judges Judicial powers and functions in 

general 

 

 Where evidence establishes intentional 

underreporting of income, it is judge’s duty to 

report that wrongdoing to appropriate 

authorities. Code of Jud.Conduct, Canons 1, 2; 

R. 1:14; R. 1:18. 

9 Cases that cite this headnote 

 

 

 

 

[9] 

 

Action Stay of Proceedings 

 

 Parties’ use of large sums of undeclared cash 

generated from illegal activities for living 

expenses, real estate, and other purposes 

justified one-year stay on distribution of 

remaining assets of marital estate so that 

governmental agencies could intervene. 

 

 

 

 

 

[10] 

 

Unjust Enrichment and Constructive 

Contracts Acts or conduct of defendant in 

general 

 

 Courts will not allow wrongdoers to enrich 

themselves as result of their own criminal acts at 

expense of innocent party. 

 

 

 

 

 

[11] 

 

Divorce Contributions 

Divorce Standard of living and station in life 

Divorce Earnings;  earning capacity 

 

 Former husband who weekly netted $331 could 

be required to pay permanent alimony award of 

$50 based on imputed net salary of $400 per 

week as truck driver; former wife lived with 

husband for 12 years, weekly netted 

approximately $240, contributed to marriage as 

caregiver, and would likely need income 

supplement in order to maintain even modest 

standard of living, and present limitation of 

husband’s earnings was due to his own 

intransigence. N.J.S.A. 2A:34–23, subd. b. 

 

 

 

 

 

[12] 

 

Divorce Conduct of parties;  cause of divorce 

 

 Former wife’s use of undeclared cash generated 

from illegal activities did not bar request for 

alimony, child support, and counsel fees, even 

though the misconduct resulted in dismissal of 

equitable distribution petition. 
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[13] 

 

Equity He Who Comes into Equity Must 

Come with Clean Hands 

 

 Courts of equity applying maxim of unclean 

hands must use just discretion in determining 

under what circumstances, to what extent, and 

what policy reasons will constitute cause to 

banish litigant or to bar relief; clean hands 

doctrine may be relaxed under appropriate 

circumstances as interest of fairness requires. 

4 Cases that cite this headnote 

 

 

 

 

[14] 

 

Child Support Amount and Incidents of 

Award 

 

 Net weekly income of $350 available to former 

husband and $280 available to former wife, 

considering taxes and wife’s receipt of alimony, 

justified decision to require husband to pay 

weekly child support of $77 for one child in 

wife’s custody; husband’s share of child support 

was 55%. N.J.S.A. 2A:34–23, 2A:34–23, subd. 

a. 

1 Case that cites this headnote 

 

 

 

 

[15] 

 

Divorce Grounds and Considerations for 

Award or Amount in General 

 

 Former wife was not entitled to counsel fees for 

efforts expended by attorney in prosecution of 

application for equitable distribution of cash 

generated from illegal activities and used by 

former wife and former husband for living 

expenses, real estate, and other purchases. 

1 Case that cites this headnote 

 

 

 

 

[16] Divorce Grounds and extent of suit; 

  complexity and merit 

 

 Former husband’s failure to honor pendente lite 

agreements clearly constituted acts of bad faith 

for which husband was required to stand 

accountable by paying fees incurred by former 

wife to compel compliance with agreements. 

N.J.S.A. 2A:34–23. 

4 Cases that cite this headnote 
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*555 **1068 James Driscoll for plaintiff (Tomasello, 

Driscoll & Rozanski, attorneys, Woodbury). 

Darrlyn Mann for defendant (Mann & Moore, attorneys, 

Vineland). 

Opinion 

 

*556 HERMAN, J.S.C. 

 

This court is asked to decide whether marital property 

acquired with funds obtained illicitly and not reported for 

federal and state taxing purposes is subject to equitable 

distribution. This question appears to be one of first 

impression. 

  
[1] [2] This court holds that equity is an impermissible 

forum for the division of marital property primarily 

purchased with funds from illegal activities. A court of 

equity, as a court of conscience, can never permit itself to 

become party to the division of tainted assets nor can it 

grant the request of an admitted wrongdoer to arbitrate 

such a distribution. It is clear our court decisions reinforce 

this very principle: A court of equity can never allow 

itself to become an instrument of injustice. Associated 

East Mortgage Co. v. Young, 163 N.J.Super. 315, 330, 

394 A.2d 899 (Ch.Div.1978); nor will equity allow any 

wrongdoer to enrich himself as a result of his own 

criminal acts. Jackson v. Prudential Ins. Co. of America, 

106 N.J.Super. 61, 68, 254 A.2d 141 (Law Div.1969). In 

this respect, equity follows the common law precept that 

no one shall be allowed to benefit by his own 

wrongdoing. Neiman v. Hurff, 11 N.J. 55, 60, 93 A.2d 345 

(1952). Thus, where the bad faith, fraud or 

unconscionable acts of a petitioner form the basis of his 

lawsuit, equity will deny him its remedies. Goodwin 
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Motor Corp. v. Mercedes Benz of N.A., Inc., 172 

N.J.Super. 263, 411 A.2d 1144 (App.Div.1980). 

  

 

I. 

From an economic perspective the 1977, second marriage 

for plaintiff, Suzanne E.  **1069 Sheridan, and 

defendant, Charles L. Sheridan, was a rags-to-riches 

affair. According to one family member it was clear to all 

that “... One day we were poor, the next day we were rich 

...” By the time the parties had separated in Sept. 1989, it 

was back to rags again. 

  

The family’s economic rollercoaster ride began in early 

1983. Abandoning their Upper Darby, Pa. home to 

foreclosure and *557 leaving all their furnishings behind, 

the Sheridans purchased a house in Oak Valley, Deptford 

Twp., for $57,000. They paid cash which they took from a 

paper bag at settlement. 

  

From a safety-deposit box, a shoe box, a dog biscuit box 

and from other hiding places, more cash withdrawals 

followed. Occasionally, they even withdrew funds from a 

checking or savings account, those withdrawals being 

primarily cash. In all, more than $200,000 was spent on 

various acquisitions & improvements through 1986. 

Funds were expended for remodeling and decorating, 

furniture and appliances, a number of vehicles, vacations, 

jewelry, gifts for family and others and a 6.5 acre vacant 

parcel of land in Chester Co., Pa. Including private school 

tuitions, the family budget for the years 1983 through 

1987 easily exceeded $25,000 per annum. 

  

In total, more than $325,000 was spent during a 5–year 

period in which plaintiff was a homemaker and 

defendant’s declared income was less than $20,000.1 Each 

party readily admitted that their expenses and purchases 

were covered by “other sources ...” 

  

It was defendant’s testimony—and that of his brother 

Joseph’s—that on April 21, 1983, the day his mother 

died, his father called defendant and his two brothers into 

the family bedroom. From a suitcase, defendant asserts, 

his father took $317,000 in cash. Being the oldest, he was 

given $180,000. How his mother, a homemaker, and his 

father who apparently had little lifetime income and no 

identifiable savings sources were able to produce such a 

sum, Mr. Sheridan was never really able to explain. The 

defendant, however, vehemently denied allegations that 

cash coming into the marriage was improperly or illegally 

obtained (prior to or after his mother’s death). 

  

In contrast, plaintiff testified that defendant, as an 

oil-delivery truck driver, conspired with his employer to 

skim large *558 corporate and institutional oil deliveries 

(billing for more oil than delivered). They would then sell 

the undelivered, excess oil to third parties. Plaintiff’s 

written records entered into evidence, found authentic and 

credible by this court, show $42,260 in cash deposited in 

a dog biscuit box and $70,000 more in a shoe box. Her 

first entry was Jan. 27, 1983; her last entry April 22, 

1983, the day after her mother-in-law’s death and after 

which her husband insisted on taking charge of all records 

and all accounts. Although plaintiff insists her husband 

never mentioned receipt of any funds from his father, 

these coinciding events were certainly not a coincidence. 

  

Plaintiff also testified that during this period other cash 

deposits were made in a P.N.B. safety-deposit box from 

which her husband later withdrew $51,000 towards the 

N.J. home purchase. She further testified that the 

defendant continued to work for his employer until the 

end of 1986, that he continued to derive substantial, 

unreported cash from this enterprise. Plaintiff’s testimony, 

which this court finds very believable, was buttressed by 

other family and friends. These witnesses testified that 

defendant told them, as well, that he was involved in an 

oil skimming scheme. 

  

Notwithstanding their testimonial differences, the parties 

did agree on one point: That no inheritance, gift or 

income taxes were ever paid or ever declared on any of 

the above sums. 

  

The court finds as follows: 

That the more than $325,000 spent by the parties 

between 1983 and 1987 for real estate, personalty & 

annual living expenses, represented a comingling of 

untaxed, undeclared cash, a portion of **1070 which 

was a parental gift, but far less than the $180,000 

defendant asserts; and 

That at least $250,000 of the cash shared by the parties 

was the result of illegal activities; and 

That it is impossible to trace—or to even identifiably 

segregate—the funding source of the marital property 

purchased, initially or now remaining. 

  

 

II. 

[3] [4] Historically, courts of equity have reflected the 

collective public conscience of what should and should 
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not be done. *559 Equity involves the obedience to 

dictates of morality and conscience. The morality of 

which equity speaks is that of society and not the judge’s 

personal view of right and wrong. Likewise, equity may 

not disregard statutory law but looks to its intent rather 

than its form. In re Quinlan, 137 N.J.Super. 227, 348 A.2d 

801 (Ch. Div., 1975), mod., remanded other grounds 70 

N.J. 10, 355 A.2d 647 (1976). As the ultimate respository, 

the gatekeeper of that conscience and morality, equity’s 

forum can never be used to promote or condone crime or 

clearly defined breaches of public morality. IMO Baby M, 

109 N.J. 396, 434–41, 537 A.2d 1227 (1988). 

  
[5] Likewise, no court, be it equity or law, will enforce or 

entertain construction of a contract in a manner 

incompatible with the laws or public policies of the state. 

See, e.g., IMO Baby M, supra; Sewerage Auth. v. Util. 

Auth., 117 N.J. 239, 246, 566 A.2d 186 (1989). Nothing in 

our law indicates that marriage contracts should be 

interpreted or construed differently. 

  

The contract of marriage in terms both human and 

material is afforded great deference and many societal 

protections. As such it now stands unchallenged that 

marriage is a social relationship subject in all respects to 

the state’s police power. See, Rothman v. Rothman, 65 

N.J. 219, 320 A.2d 496 (1974), citing as additional 

authority Maynard v. Hill, 125 U.S. 190, 8 S.Ct. 723, 31 

L.Ed. 654 (1888): 

“... Marriage, as creating the most important relation in 

life, as having more to do with the morals and 

civilization of a people than any other institution, has 

always been subject to the control of the legislature. 

That body prescribes the age at which parties may 

contract to marry, the procedure or form essential to 

constitute marriage, the duties and obligations it 

creates, its effects upon the property rights of both, 

present and prospective, and the acts which may 

constitute grounds for its dissolution. [Maynard v. Hill, 

supra, 125 U.S. at 205, 8 S.Ct. at 726, 31 L.Ed. at 657 

(1888) ].” 

Ibid, Rothman v. Rothman, 65 N.J. at 228, 320 A.2d 496. 

  

When the marriage contract is terminated by death or 

divorce, public policy as expressed in legislative 

enactment and amplified by judicial decision, seeks to 

protect as well those *560 same marriage interests of the 

surviving or divorcing spouse. See, e.g., N.J.S.A. 

2A:34–23 et seq.; N.J.S.A. 3B:5–3 & 15; Chalmers v. 

Chalmers, 65 N.J. 186, 320 A.2d 478 (1974); Painter v. 

Painter, 65 N.J. 196, 320 A.2d 484 (1974); Rothman v. 

Rothman, 65 N.J. 219, 320 A.2d 496 (1974). However, 

even the broadest of public policy umbrellas has coverage 

limits. In the context of this marriage contract, that limit 

has been reached in this court today. 

  

* * * 

  

Our courts have endeavored to give substance to the 

legislative phrase, “legally and beneficially acquired.” 

Painter v. Painter, supra. It has been an ongoing process. 

DiTolvo v. DiTolvo, 131 N.J.Super. 72, 328 A.2d 625 

(App.Div.1974); Blitt v. Blitt, 139 N.J.Super. 213, 216, 

353 A.2d 144 (Ch.Div.1976). And as the majority, 

concurring and dissenting opinions in May v. May have 

demonstrated, it has also been a process subject to much 

internal court debate. May v. May, 149 N.J.Super. 188, 

373 A.2d 664 (App.Div.1977), aff’d 79 N.J. 121, 398 

A.2d 88 (1978). 

  

In May—though tangential to the majority holding2—the 

word “legal” is defined **1071 for the first time in a 

reported decision. In his majority opinion Judge Horn 

held that the word “legal” should be defined within the 

phrase “legally and beneficially” “as conforming to or 

permitted by law”. Ibid, 193, 373 A.2d 664. 

  

While the Supreme Court in affirming May at 79 N.J. 

121, 398 A.2d 88 (1979) does not specifically comment as 

to how it would define “legal”, the court does indicate 

that it affirms *561 “substantially for the reasons given by 

Judge Horn in his majority opinion ...” Ibid, 124, 398 

A.2d 88. 

  

When it comes to the fulfillment of legislative policy, it is 

the court’s role to dot the “i’s” and cross the “t’s” in the 

application of policy to facts. It is understood that not 

every life experience sought to be protected, regulated or 

prohibited can be embodied or anticipated in statutory 

language. In this constitutional partnership of policy, it is 

expected that courts will render a fair and common sense 

interpretation in the application of the law to the facts 

before it [goal of interpretive process is intent of 

Legislature and accomplishment of that purpose must be 

based on underlying statutory purpose and on common 

sense]. Weehawken Environment Committee, Inc. v. 

Weehawken Twp., 161 N.J.Super. 381, 391 A.2d 968 

(Law Div.1978). In resolving questions of statutory 

construction the task of the court is to effectuate 

legislative intent in light of the language used and objects 

sought to be achieved. State v. Maguire, 84 N.J. 508, 423 

A.2d 294 (1980). 

  

Likewise a court, in searching for legislative intent, must 

interpret words in a statute so as to effect the ordinary and 

well-understood meaning of those words in absence of 

any specific intent to the contrary. State v. Davis, 175 
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N.J.Super. 130, 417 A.2d 1075 (1980), State v. Monturi, 

195 N.J.Super. 317, 478 A.2d 1266 (Law Div.1984). 

  

In regard to the equitable distribution statute, our courts 

have labored long and hard to do all of the above. Given 

the lack of legislative history, it has not been an easy task. 

Cf., May v. May, 149 N.J.Super. 188, 203, 373 A.2d 664. 

Nevertheless, applying that “common sense,” I must 

conclude that the Legislature did not intend its judges to 

be tellers or its courtrooms counting houses for the 

division of tainted assets purchased with dirty money. The 

policy of this state is unambiguous in that regard: We do 

not reward wrongdoers! That policy is administered with 

equal vigor in civil as well as criminal proceedings (e.g., 

N.J.S.A. 2C:41–3, prosecution of *562 RICO offenses; 

state policy is to seek forfeiture of property obtained with 

illegal funds. L.1981, c. 167 § 2). 

  
[6] To allow plaintiff to seek equity’s aid in dividing 

marital assets acquired with illicit funds would 

substantially demean that policy and sully the judicial 

process. Courts cannot permit that to be done. 

Accordingly, this court concludes that a fair and common 

sense interpretation of the statutory purpose in permitting 

the division of “legally and beneficially acquired” 

property bars the equitable division of property obtained 

with illicit or illegal funds. 

  

Even in the absence of such statutory direction, the result 

must be the same: equity will follow the common law 

precept that no one shall be allowed to benefit by his own 

wrongdoing Neiman v. Hurff, supra, 11 N.J. at 60, 93 

A.2d 345 (1952), nor enrich himself as a result of his own 

criminal acts. Jackson v. Prudential Ins. Co. of America, 

supra, 106 N.J.Super. at 68, 254 A.2d 141. For a court of 

equity can never be used to promote or condone crime or 

clearly defined breaches of public morality. Cf., IMO 

Baby M, supra, 109 N.J. at 434–41, 537 A.2d 1227. 

  

Therefore, subject to the terms of a stay hereinafter 

imposed, the parties for purposes of equitable distribution 

being in pari delicto will be left exactly where the court 

found them at the commencement of **1072 this 

litigation. Marx v. Jaffe, 92 N.J.Super. 143, 146, 222 A.2d 

519 (App.Div.1966).3 

  

 

III. 

Justice is the right of all men & the 

private property of none. The judge 

holds this common right in trust, to 

administer it with an even hand in 

*563 accordance with law ... Chief 

Justice Weintraub, In re Mattera, 

34 N.J. 259, 275–276, 168 A.2d 38 

(1961). 

[7] It is every citizen’s duty to uphold the law and as part 

of that duty to report any knowledge she or he may have 

of a crime committed or to be committed.4 In order to 

preserve public confidence in the integrity of the 

judiciary, a judge must be the ultimate exemplar of that 

good citizenship. Sworn testimony before her or him that 

a crime has been committed—as in this case—requires 

the judge to make a prompt report to proper authority. 

That I have done. 

  

* * * 

  

That a judge should report a crime committed or credible, 

sworn allegations thereof, would seem to belabor the 

obvious. Yet, the only writing that this court has found to 

date squarely addressing this issue is a June 7, 1978 

memorandum from the then Assignment Judge of 

Burlington and Ocean Counties. 

MEMO TO: All Judges, Burlington & Ocean Counties 

FROM: Judge Lenox 

Canon 3(B)(3) of the Code of Judicial Conduct 

reads: 

“A judge should initiate 

appropriate disciplinary 

measures against a judge or 

lawyer for unprofessional 

conduct of which the judge may 

become aware.” 

I recently discussed this subject with Bob Cowen of the 

Central Ethics Unit who emphasized to me that this is 

not only the obligation of a judge, but that the Supreme 

Court considers unethical the failure of a judge to do 

so, and such failure could result in the institution of 

disciplinary proceedings against the judge himself. I 

further inquired of Cowen as to the obligation of a 

judge when illegal conduct on the part of a litigant 

comes to his attention during a trial, and he informed 
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me that such matters must be similarly reported to law 

enforcement authorities, or to his office for 

transmission by him to such authorities ... 

I specifically call to your attention that Cowen 

mentioned that this includes evidence indicating the 

failure of a litigant to file an income tax return or to 

report income on a filed return. Such evidence is not 

uncommon in matrimonial *564 litigation and occurs 

occasionally in civil litigation. Such evidence should be 

reported to Cowen, who in turn transmits it to the 

Internal Revenue Service ... 

  

Likewise a review of the Code of Judicial Conduct, which 

all judges have a duty to follow (R. 1:14) and to uphold 

(R. 1:18) does not specifically reference the judge’s 

obligation to report wrongdoing. However, it is very 

evident that Canons 1 and 2 imply that such a duty does 

exist (it is difficult to perceive how public confidence in 

the judiciary or public respect—goals the Canons seek to 

advance—could ever be maintained if judges were to act 

otherwise). 

CODE OF JUDICIAL CONDUCT 

Canon 1: A Judge Should Uphold the Integrity and 

Independence of the Judiciary 

**1073 An independent and honorable judiciary is 

indispensable to justice in our society. A judge should 

participate in establishing, maintaining, and enforcing, 

and should personally observe, high standards of 

conduct so that the integrity and independence of the 

judiciary may be preserved. The provisions of this 

Code should be construed and applied to further that 

objective. 

Canon 2: A Judge Should Avoid Impropriety and the 

Appearance of Impropriety in All Activities 

A. A judge should respect and comply with the law and 

should act at all times in a manner that promotes public 

confidence in the integrity and impartiality of the 

judiciary. 

B. A judge should not allow family, social, or other 

relationships to influence his or her judicial conduct or 

judgment. A judge should not lend the prestige of 

office to advance the private interests of others; nor 

should a judge convey or permit to convey the 

impression that they are in a special position of 

influence. A judge should not testify as a character 

witness. 

  

 

Commentary 

Public confidence in the judiciary is eroded by 

irresponsible or improper conduct by judges. A judge 

must avoid all impropriety and appearance of 

improprierty, and must expect to be the subject of 

constant public scrutiny. A judge must therefore accept 

restrictions on personal conduct that might be viewed 

as burdensome by the ordinary citizen and should do so 

freely and willingly. 

The testimony of a judge as a character witness injects 

the prestige of the office into the proceeding in which 

the judge testifies and may be misunderstood to be an 

official testimonial. This Canon, however, does not 

afford a judge a privilege against testifying as a witness 

as to evidentiary facts of which the judge has personal 

knowledge. 

See, Pressler, Current New Jersey Court Rules, 

Appendix to Part I. 

*565 While not specifically on point, appellate decisions 

reacting to cases involving attorney misconduct in the 

presence of the court seem to reinforce the view that 

judges are obligated to report all wrongdoing to proper 

authorities. Cf., State v. Ramseur, 106 N.J. 123, 323–324, 

524 A.2d 188 (1987), State v. Watson, 224 N.J.Super. 

354, 362–363, 540 A.2d 875 (App.Div.1988); also, see 

Pressler, Current New Jersey Court Rules, comments to 

R. 1:18–1. If this were not so, it would produce a rather 

anomolous and most unwelcome result, holding judges to 

a lesser standard of ethical conduct than that required by 

members of the Bar (R. 1:14 “Code of Ethics: The Rules 

of Professional Conduct and the Code of Judicial Conduct 

of the American Bar Association, as amended and 

supplemented by the Supreme Court and included as an 

Appendix to Part I of these rules, shall govern the conduct 

of the members of the Bar and the judges of all courts of 

this State.” RPC 1.6, for example, requires, inter alia, 

attorneys, notwithstanding the attorney-client privilege, 

Evid.R. 26, to reveal such information to proper 

authorities that the lawyer reasonably believes is 

necessary to prevent a client from committing illegal acts 

likely to result in death or substantial harm to person or 

property. Judges are not constrained by Evid.R. 26. 

Therefore, it logically follows that the judge’s obligation 

to report is even more expansive and that judges must 

report all evil heard and seen). 

  

Notwithstanding the absence of a Supreme Court Rule or 

written administrative directive, it has been my 

experience that judges do report illegal or improper 

activities, or credible allegations thereof. Judges do so 
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because it is the right thing to do and because it is 

repugnant to their oath that judges sit mute in the face of 

acknowledged, demonstrated or potential wrongdoing. 

  

In summary, this court finds that Judge Lenox’ 

memorandum represents the current practice among New 

Jersey judges; it is an affirmation of what judges do and 

should do. His memorandum comports in all respects with 

a judge’s obligation pursuant to the Canons of Judicial 

Conduct. See  **1074 Cf.,  *566 Matter of Yaccarino, 

101 N.J. 342, 502 A.2d 3 (1985) at page 342, 502 A.2d 3: 

“... Canon 1 mandates that each judge must observe high 

standards of conduct so that the integrity and 

independence of the judiciary may be preserved. Canon 2 

directs not only that a judge must comply with the law, 

but also that he or she must behave at all times in a 

manner that promotes public confidence in the integrity 

and impartiality of the judiciary ...” 

  
[8] Accordingly, it is the holding of the court that where 

evidence establishes an intentional, underreporting of 

income—in this case large sums from illegal 

enterprise—it is a judge’s duty to report such wrongdoing 

to the appropriate authorities. 

  

* * * 

  
[9] If this court were to limit its role to reporting of the 

alleged crimes, it would fall far short of fulfilling its duty. 

  

A judge in a matrimonial matter not only has an 

obligation, pending a final dissolution hearing to preserve 

the assets of the marital estate, but that judge must also 

give all parties with identifiable legal or equitable claims 

an opportunity to prove that claim and collect on it. 

  

In this case the court has found that large sums of 

undeclared cash generated from illegal activities were 

utilized by the parties for living expenses, for real estate 

and for other purchases. Although the parties prior to the 

final hearing have split the personalty and have utilized a 

portion of the home sale escrow, still more than $50,000 

in assets remain ($20,000 in an attorney’s trust account 

and the Pa. vacant land valued at more than $30,000). 

  

It is evident to all that if the above income is subject to 

taxation, that the parties will bear a substantial liability, 

probably in excess of the total value of the assets 

remaining. It is also evident, given the spending history of 

the parties, that if the court does not impose a stay on 

these assets, the likelihood of an intervenor collecting on 

any claim asserted and proved is indeed slim. 

  

*567 [10] In this state, courts will not allow wrongdoers to 

enrich themselves as a result of their own criminal acts at 

the expense of an innocent party. In such a situation “... 

Equity raises a constructive trust which it imposes on the 

property in question because of the unreasonable mode of 

its acquisition & thereby prevents unjust enrichment of 

the wrongdoer ...” Jackson v. Prudential Ins. Co. of 

America, supra at 106 N.J.Super. at 75, 254 A.2d 141. 

  

It would appear based on sworn and credible testimony 

that the State of New Jersey and the United States of 

America are two such potential innocent entities entitled 

to a reasonable opportunity in this court to be heard. 

Therefore, in the interest of justice, this court will impose 

a stay on the distribution of the remaining assets of the 

marital estate for a period of one year, post-judgment. The 

appointment of Craig H. Klayman, Esq., as Trustee and 

Attorney-in-Fact for the sale of the Pa. vacant land is 

continued until the sale is consummated.5 Within this 

one-year time frame governmental agencies now on 

notice shall be granted leave to intervene. See, R. 4:33–1. 

  

R. 4:33–1. Intervention as of Right 

Upon timely application anyone shall be permitted to 

intervene in an action if the applicant claims an interest 

relating to the property or transaction which is the 

subject of the action and he is so situated that the 

disposition of the action may as a practical matter 

impair or impede his ability to protect that interest, 

unless the applicant’s interest is adequately represented 

by existing parties. 

**1075 In the event that these governmental third parties 

elect to intervene, a hearing will be held to determine the 

validity of their claim(s). 

  

 

*568 IV. 

At the commencement of proceedings, this court held that 

plaintiff’s proofs established a cause of action for divorce 

on the grounds of extreme cruelty. Plaintiff now petitions 

for alimony, child support & counsel fees. The court finds 

the following relevant to these issues: 

  

Before their separation, the parties lived together for 12 

years. During that time defendant would periodically 

assault the plaintiff. The testimony established in the 

court’s view a husband who perfected over time his status 

as an overbearing bully. Prior to the family’s 

rags-to-riches binge (1983–1987), defendant’s reportable 

income was approximately $25,000 per year. Plaintiff was 
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primarily a homemaker, a role she filled well. They 

enjoyed a modest standard of living. 

  

After 1987, the resources of the family squandered, 

defendant failed to secure meaningful employment. His 

failure to work was not a matter of bad luck; he just did 

not bother to get a job! The family scrounged, often 

skipping meals. By Sept. 1988, plaintiff was back into the 

work force, netting $112 per week. Life was still difficult, 

the family still hungry, the defendant still abusive and 

contributing little to the family’s economic needs. The 

parties separated. 

  
[11] Presently, plaintiff earns approximately $240 net per 

week, the defendant $331. The court finds defendant is 

not working to his full economic potential, that his 

vocational skills as a truck driver could certainly provide 

him—should he choose—with an income in excess of 

what he earned in 1982. Conversely, it is evident that the 

plaintiff has marginal job skills and little likelihood of 

substantial economic advancement. 

  

One child was born of this second marriage. She is age 13 

and, by agreement, in her mother’s custody. Due to her 

deep resentment over what she perceives to be 

mistreatment of her mother, she refuses contact with her 

father. All parties agree *569 that without professional 

intervention, visitation should not be compelled. 

  
[12] [13] Plaintiff’s misconduct which resulted in the 

dismissal of her equitable distribution petition does not 

bar her request before the court for alimony, child support 

and counsel fees that are related to these issues. Courts of 

equity in applying the maxim of unclean hands must use 

just discretion in determining under what circumstances, 

to what extent and what policy reasons will constitute 

cause to banish a litigant or to bar her relief. See cf., 

Heritage Bank N.A. v. Ruh, 191 N.J.Super. 53, 465 A.2d 

547 (Ch.Div.1983). Since the clean-hands doctrine is 

based on public policy, it may be relaxed under the 

appropriate circumstances or as interests of fairness 

require. Johnson v. Johnson, 212 N.J.Super. 368, 515 

A.2d 255 (Ch.Div.1986). 

  

A dissolution decision is an economic mosaic comprised 

of equitable distribution, alimony, child support and 

counsel fee components. While all components interface, 

still each award is based on somewhat different policy 

considerations. 

  

The purpose of alimony is to provide the dependent 

spouse with a level of support and standard of living 

commensurate to the quality of economic life during the 

marriage. Lepis v. Lepis, 83 N.J. 139, 150, 416 A.2d 45 

(1980); Mahoney v. Mahoney, 91 N.J. 488, 501–502, 453 

A.2d 527 (1982); Avery v. Avery, 209 N.J.Super. 155, 160, 

507 A.2d 242 (App.Div.1986). Alimony is a personal 

right in the nature of an annuity; its purpose to require a 

spouse to pay to the other consistent with the ability of the 

obligor to pay such sum or sums as will fulfill the 

continuing duty of support of one spouse to the other. 

Mendell v. Mendell, 162 N.J.Super. 469, 475, 393 A.2d 

600 (App.Div.1978). 

  

In contrast, the purpose of equitable distribution is to 

divide fairly the assets that were acquired when both 

parties have contributed to the marital enterprise, whether 

by earned income or as a homemaker, giving due 

recognition to the contribution *570 **1076 of each 

spouse to the marital enterprise and the acquisition of 

marital property. Brandenburg v. Brandenburg, 83 N.J. 

198, 210, 416 A.2d 327 (1980); Portner v. Portner, 186 

N.J.Super. 410, 414–415, 453 A.2d 189 (App.Div.1982), 

rev’d. on other grounds 93 N.J. 215, 460 A.2d 115 (1983). 

  

Our courts have held that the “... major difference 

between the two types of awards is that alimony is 

awarded to defray the expenses of supporting a spouse 

post divorce, whereas, fundamentally, equitable 

distribution is awarded for recognized contributions that 

each spouse has made toward the accumulation of 

property during the time span of the viable coverture ...” 

See Mendell v. Mendell, supra, 162 N.J.Super. 475–476, 

393 A.2d 600. That difference has been recognized as 

well, by recent legislative enactment which sets specific 

criteria for alimony [ (N.J.S.A. 2A:34–23(b); L.1988, c. 

153 § 3) ] and equitable distribution of property (N.J.S.A. 

2A:34–23.1, L.1988, c. 153 § 4). Simply stated equitable 

distribution provides standards for the allocation of 

marital assets. Cf., Painter v. Painter, 65 N.J. 196, 213, 

320 A.2d 484 (1974); the statute governing alimony 

provides standards for continued maintenance of the 

dependent spouse post judgment. Cf., Lepis v. Lepis, 

supra, 83 N.J. at 150, 416 A.2d 45. 

  

The purpose of providing legislative standards for 

payment of child support [ (N.J.S.A. 2A:34–23(a), L.1988, 

c. 153 § 3) ] is to assure appropriate care, education and 

maintenance of children (N.J.S.A. 2A:34–23). It is the 

public policy of this State to ensure such maintenance and 

well-being prior to and after the dissolution of the 

marriage. Cf., Shanley v. Nuzzo, 160 N.J.Super. 436, 390 

A.2d 158 (Juv. & Dom.Rel.Ct.1978). 

It is now elementary that a duty is imposed by statute 

upon a parent to support a child. In addition to N.J.S.A. 

2A:34–23, N.J.S.A. 9:2–4 provides in pertinent part that 

the parents are “equally charged with care, nurture, 

education and welfare ...” This duty has been stated in 
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case law as well. Cohen v. Cohen, 6 N.J.Super. 26 [69 

A.2d 752] (App.Div.1949); Grotsky v. Grotsky, 58 N.J. 

354 [277 A.2d 535] (1971); Clayton v. Muth, 144 

N.J.Super. 491 [366 A.2d 354] (Ch.Div.1976). 

*571 Blackstone described the duty of a parent to 

support their minor children as “a principle of natural 

law.” 1 Blackstone Commentaries, 447. Such duty is 

based on both a natural and legal incapacity, and the 

child’s consequent need of protection and care. Kern v. 

Kern, 360 So.2d, 482, 484 (Fla.App.1978). 

Sakovits v. Sakovits, 178 N.J.Super. 623, 627 [429 A.2d 

1091] (Ch.Div.1981). 

  

* * * 

  

Given plaintiff’s present circumstances, her limited 

economic potential, the duration of the marriage, 

plaintiff’s contributions to the marriage as a care-giver, 

and the likelihood that she will continue to need her 

income supplemented in order to maintain even a modest 

standard of living, an alimony award is warranted. If 

defendant’s earnings are presently limited, it is due to his 

own intransigence. He cannot benefit from his own 

inertia. His present and future ability to earn is far greater 

than that of plaintiff’s. He possesses greater employment 

skills and work experience which he should use. The 

court, therefore, imputes to him a net salary of $400 per 

week. Based on respective levels of real and imputed 

income, earned and reportable, a permanent alimony 

award of $50 is granted to plaintiff. 

  
[14] By adjusting the respective net incomes of the parties 

based on the payment and receipt of the alimony—and 

giving consideration to the tax benefit or burden caused 

by the alimony payment—this court concludes that the net 

income available for child support is $350 for defendant, 

$280.00 for plaintiff. Accordingly, defendant’s share of 

child support is 55%; the sum that he shall pay is $77.00 

per week. See, Pressler, Current N.J. Current Court 

Rules, Appendix IX–C. 

  
[15] [16] This court further determines that plaintiff is 

entitled to a counsel fee. However, to allow such award 

predicated on the efforts expended by counsel in the 

prosecution of plaintiff’s application for equitable **1077 

distribution would produce an anomolous and 

unwarranted result. Therefore, this court awards plaintiff 

a counsel fee in the sum of $675.00 which represents 

legal services for prosecution and enforcement of support 

claims. Plaintiff also shall be reimbursed the sum of 

$1000.00 for attorney’s fees incurred to compel the 

defendant to *572 abide by pendente lite agreements. In 

making these awards the court has taken into 

consideration the defendant’s superior earning ability and 

that he will be better able to recoup such payments. 

Further, his failure to honor pendente lite agreements 

clearly constitutes acts of bad faith for which he must now 

stand accountable. See N.J.S.A. 2A:34–23; Williams v. 

Williams, 59 N.J. 229, 233, 281 A.2d 273 (1971).6 

  

* * * 

  

Counsel for plaintiff shall submit a form of judgment 

consistent with this opinion. 

  

All Citations 

247 N.J.Super. 552, 589 A.2d 1067 

 

Footnotes 
 

1 
 

Defendant’s declared income for 1983 was $8250; 1984–$4400; 1985–$6104; thereafter until mid–1988, 
defendant’s declared income was even spottier. 

 

2 
 

In May the court held that a trust corpus which became available to the husband during the marriage as a 
beneficiary under a testamentary trust created before the marriage was eligible for equitable distribution. The 
Legislature in a 1980 amendment to the law changed the policy direction exempting from equitable distribution 
gifts, devises and bequests (with the exception of interspousal gifts). See, L.1980, c. 181. 

 

3 At the commencement of the litigation, title to the Pa. property was in defendant’s name; the parties agreed to 
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 divide home escrow proceeds equally. Each has some furnishings and household appliances, the defendant a 1989 
truck. Other items remain in dispute, such as who has the gun collection and certain pieces of jewelry. The Court’s 
holding that for equitable distribution purposes the status quo remains makes a determination on the items in 
dispute unnecessary. 

 

4 
 

Under certain, defined circumstances, failure to report may constitute a criminal offense. See N.J.S.A. 2C:29–1 & –3 
[predecessor crime of obstructing justice—i.e., to do any act which prevented, impeded or hindered due course of 
public justice—was a common-law crime punishable as a misdemeanor N.J.S.A. 2A:85–1 since repealed. State v. 
Cassatly, 93 N.J.Super. 111, 225 A.2d 141 (App.Div.1966).] 

 

5 
 

On July 24, 1990 the court sua sponte imposed a lien on the remaining assets on behalf of the State of New Jersey 
and the United States of America in the form of a constructive trust limited to one year. In the event no intervenor’s 
claim is established, the assets may be released in kind in accordance with this opinion. The court also permitted 
counsel to make fee application to be paid from the escrow in the court’s discretion. Title to the Pa. property was 
transferred to Craig H. Klayman, Esq. as Trustee and Attorney-in-Fact, who is authorized to sell, then deposit sale 
proceeds in escrow now being held by James Driscoll, Esq. 

 

6 
 

In accordance with the Court’s Order of July 23, 1990, the sum of $1665.00 may be paid out of defendant’s share of 
the current escrow. Issues of health and life insurance and payment for unreimbursed medicals were placed on the 
record and are not included as part of this opinion. 

 

 
 

 

End of Document 
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Industries

Consumable Goods

Manufacturing

Practice Areas

Business & Commercial
Litigation

Bar Memberships

New Jersey

New York

Christopher Walsh
Partner

cwalsh@fbtgibbons.com | 973.596.4883

One Gateway Center
Newark, NJ 07102

Chris represents businesses in complex commercial disputes
involving a wide range of issues that can bedevil virtually any
successful enterprise. He seeks to achieve his clients’ goals as
quickly and efficiently as possible, but he is prepared to litigate a
client’s cause aggressively, through a trial or an arbitration hearing, if
the circumstances require it.

His recent and current representations include: (1) prosecuting
Lanham Act claims against multiple compounding pharmacies, (2)
defending an insulin manufacturer in multiple actions concerning
the pricing of its insulins, including two class actions, in the District
of New Jersey; (3) defending in two Delaware proceedings a
software developer alleged to have breached a software
development agreement with a medical device manufacturer; (4)
successfully arbitrating a matter for an international food container
manufacturer alleged to have breached a software-license
agreement and infringed the copyrights of its software vendor; and
(5) successfully arbitrating a dispute for a Medicare Advantage
organization alleged to have violated Centers for Medicare &
Medicaid Services regulations when it terminated its agreement
with a cardiology practice and removed the practice from its panel
of providers. As the former Chair of the New Jersey State Bar
Association’s Federal Practice and Procedure Section and the
current Co-Chair of the Association’s Business and Commercial
Litigation Committee, Chris is well versed in the nuances of litigating
in New Jersey federal courts and the state’s Complex Business
Litigation Program. Chris was one of three attorneys who drafted
the rules governing practice in the New Jersey Superior Court’s
Complex Business Litigation Program.

fbtgibbons.com
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Chris is active in his community and is a trustee and former Chair of
the Board of Trustees of New Brunswick Tomorrow and Chair of the
Advisory Board for the Raritan Valley Work Center (a service of
Easterseals New Jersey). He is also the former Chair of the Board of
Trustees for the Ronald McDonald House of Long Branch and New
Brunswick.

Other Info About Christopher

Experience

Chris is representing a pharmaceutical company in multiple
Lanham Act lawsuits against compounding pharmacies.

•

Chris represented an insulin manufacturer in four actions,
including two class actions, alleging violations of the federal
RICO Act and state consumer protection laws.

•

Chris defended a software developer against claims of breach
of a software development agreement.

•

Chris obtained, after two months of expedited discovery, an
injunction from the Delaware Court of Chancery, granting full
enforcement of a restrictive covenant agreement against his
client’s former employee.

•

Chris recently obtained the dismissal of a civil-RICO and
§1983 case against a New Jersey municipality arising from a
denial of a liquor-license-transfer application.

•

Chris won an arbitration proceeding on behalf of a Medicare
Advantage organization accused of violating CMS regulations
when it removed a cardiology practice from its panel of
providers.

•

Chris tried a case in the Delaware Chancery Court,
representing the officers of an $800 million New Jersey-
based real estate company and the officers’ affiliated entities.
Three minority equity owners alleged that the officers had
breached their fiduciary duties to the minority owners when
the officers approved a complex reorganization of the
company’s assets and liabilities. The case raised challenging

•
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legal issues about the scope of the fiduciary duties owed by
officers of limited liability companies and equally challenging
economic issues about the fairness of the reorganization to
the company’s various stakeholders. The court found that,
although the process for approving the reorganization was
flawed, the financial terms offered to the parties involved in
the transaction were fair and that the minority equity owners
did not suffer any damages.

Chris represented Montclair State University in litigation
against Oracle USA, Inc., in the District of New Jersey,
substituting in as the University’s s litigation counsel after an
initial complaint had been filed. Chris filed an amended
complaint against Oracle for breach of contract and fraud,
arising out of a failed implementation of a $20 million
enterprise resource planning (ERP) system that would have
supported the University’s financial, human resources,
academic, and student services functions. Technology
industry press reports characterized the amended complaint
as a “textbook example of how to file a legal action against a
vendor for failure to deliver.” Oracle counterclaimed, seeking
more than $5 million. After more than a year of motion
practice and substantial discovery, the parties engaged in
mediation and achieved a final resolution of their differences,
resulting in a dismissal of the litigation.

•

Chris represented a former lessee of property at the World
Trade Center site in litigation brought by an owner of property
near the site against a handful of former owners and lessees
of property at the site, as well as certain airlines. The plaintiff
is seeking relief under CERCLA to compel the defendants to
pay for its costs for remediating environmental contamination
allegedly caused by the incineration of the defendants’
properties on September 11, 2001. The Southern District of
New York originally dismissed the complaint. On appeal, the
United States Court of Appeals for the Second Circuit sent
the case back to the District Court to consider whether
CERCLA’s rarely invoked “act of war” defense was also a basis

•
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for dismissing the complaint. The District Court, in a
groundbreaking decision, found that the act of war defense
applied to the matter and dismissed the complaint pursuant
to that defense in addition to the grounds on which it had
originally dismissed the case. In re Sept. 11 Litig., 931 F. Supp.
2d 496 (S.D.N.Y. 2013). The matter is currently on appeal
before the Second Circuit.

Chris represented a foreign gun manufacturer in two separate
actions brought by two New Jersey municipalities against
numerous gun manufacturers. He was able to secure the early
dismissal of his client from both matters.

•

Chris has prosecuted and defended several preference and
fraudulent transfer matters in several bankruptcy courts. He is
currently representing the Trustee of a post-bankruptcy
estate in an action to recover fraudulent payments made to
several of the bankrupt entities’ executive employees in what
the Trustee contends was part of a Ponzi scheme.

•

Chris was an integral part of a team defending a major
pharmaceutical company against a Fortune 50 competitor,
which sought an injunction under the federal antitrust laws
enjoining the client’s then-extant discounting program. The
competitor’s motion for a preliminary injunction was denied.

•

Education

Law School

Rutgers School of Law – Newark, J.D., with honors

Bloustein Fellow in Jurisprudence•
Articles Editor, Rutgers Law Review•
Order of the Coif•

Graduate School

Rutgers Graduate School, M.A.

Undergraduate School

fbtgibbons.com

https://fbtgibbons.com


Texas Christian University, B.A., magna cum laude

Phi Beta Kappa•

Clerkships

Law clerk to the Honorable Robert N. Wilentz, Chief Justice, New
Jersey Supreme Court, 1993-1994

Courts

United States District Court for the District of New Jersey

United States District Court for the Southern District of New York

United States District Court for the Eastern District of New York

United States Court of Appeals for the Third Circuit

United States Court of Appeals for the Second Circuit

Recognition

Included on the New Jersey Super Lawyers list, Business Litigation

Included on the New Jersey Super Lawyers Rising Stars list,
Business Litigation, 2006

Professional Affiliations

New Jersey State Bar Association
Co-Chair, Business and Commercial Litigation Committee
Former Chair, Federal Practice and Procedure Section
Equity Jurisprudence Committee

American Bar Association

The Association of the Federal Bar of the State of New Jersey

New Jersey Supreme Court District XIII Ethics Committee, 2000-
2004

Superior Court of New Jersey’s Juvenile Conference Committee,
2008-2013

fbtgibbons.com
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Somerset County Bar Association Mock Trial Competition, 2005
Judge

New Brunswick Tomorrow
Trustee and former Chair, Board of Trustees

Ronald McDonald House, Long Branch & New Brunswick
Former Chair, Board of Trustees

Raritan Valley Work Center (a service of Easterseals New Jersey)
Advisory Board, Chair

Gibbons Law Alert blog (www.gibbonslawalert.com)
Editor
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BIOGRAPHY  

MARY K. COSTELLO, P.J. Ch. 

 

 

Judge Costello was sworn in as a Judge of the Superior Court on May 31, 2007 and has 

served as a trial judge in the Civil, Criminal and Chancery Divisions, Hudson County 

since June 1, 2007.  From February, 2012 until September, 2018, she served as the 

Presiding Judge of the Civil Division and was the assigned Mount Laurel judge.  Judge 

Costello rejoined the trial bench in 2018 and served as the designated Complex Business 

Litigation Program judge until her transfer to her current position as Presiding Judge of 

the Chancery Division on April 1, 2021.   

 

Recognizing the virtue of bench/bar activities, Judge Costello served as an Officer and 

Trustee of the Hudson County Bar Association; Chair of the District VI Ethics 

Committee and as the Chairperson of the Model Civil Jury Charge Committee.  She was 

a Master in the Hudson County Inn of Court.  Judge Costello.  She currently serves on the 

Judiciary-Surrogates Liaison Committee.  She also currently serves on the Hudson 

County Bar Association Scholarship Committee. 

 

Judge Costello had been the moderator of “Civil Case Update” for NJICLE from 2013 

until 2023.  She was also the Program Coordinator for “Recent Developments in Civil 

Practice & Procedure” for Judicial College, presenter for CJOP, and a member of the 

faculty for New Judge Orientation.  In 2016, Judge Costello was the recipient of 

NJICLE’s Distinguished Service Award for Excellence in Continuing Legal Education. 

 

Judge Costello was an invited Panelist at the 2019 New York State Judicial Summer 

Seminars for the Civil Plenary Session on Alternate Dispute Resolution.   

  



 

 

Hon. Robert J. Mega Bio 
 
Honorable Robert J. Mega, P.J.Ch. (Ret.) served as Presiding Judge, Chancery Division – General 
Equity and Probate, Union County, New Jersey from 2020 to 2026.  Appointed to the bench in 
February 2006, he originally served in the Family Division and subsequently in the Criminal 
Division, where he was Presiding Judge of the Criminal Division from 2013-2016.  In 2016 he 
was assigned to the Civil Division in Union County.  He assumed the duties as the CBLP Judge for 
the Complex Business Litigation Program and handled complex business, commercial and 
construction cases from 2017-2020, and 2022 to 2026.  After 20 years on the bench, Judge 
Mega retired February 28, 2026.  As of March 10, 2026, Judge Mega joined Wilentz, Goldman 
and Spitzer, P.A., of counsel, providing Mediation, Arbitration and Special Discovery 
Adjudication services. 
 
Prior to his appointment to the bench, Judge Mega was a Partner in Kochanski, Mega & Galfy, 
P.C., where he concentrated his practice in civil and equity litigation.  He served as Planning 
Board Attorney for the Township of Clark, the City of Linden and the Borough of Fanwood, and 
was Land Use Board Attorney for the Township of Green Brook.  He also served as Public 
Defender for the City of Linden.  Judge Mega served on the New Jersey Supreme Court CDR, 
Criminal Model Jury Charges and Civil & Criminal Jury Selection Committees.  In 2016 he was 
appointed to the New Jersey Supreme Court Advisory Committee on Public Access to Court 
Records.  Judge Mega has also served on the Committee of Mount Laurel Judges and the 
Committee of Complex Business Litigation Judges.  Since 2020 he has continually served on the 
General Equity Probate Part Presiding Judges Conference and the NJ Supreme Court Probate 
Part Judges Committee. He was appointed Chair of the Probate Part Judges Committee in 2022.  
Judge Mega has served on the Judiciary-Surrogate Liaison Committee since 2020.    
 
Judge Mega has lectured on various topics for the New Jersey State Bar Association in Atlantic 
City, NJ; ICLE seminars;  ATLA Boardwalk Seminar Family Division Round Table Discussion; Union 
County Bar Association Seminars as well as at Crisis Intervention Training Sessions while in the 
Criminal Division.   
 
In 2016, he was a panelist at the Bench-Bar Seminar for Criminal Law at the New Jersey State 
Bar Association Convention.  Judge Mega served as a panelist for ICLE Business Court Round 
Table seminars from 2018-2023.  In 2018 he served as a panelist for the NJ Association for 
Justice seminar Business Torts.  In 2019 he co-created the UCBA Trial College Program.    He has 
also lectured at various programs for the Richard J. Hughes Inn of Court.  Judge Mega has 
lectured on the crossover between Chancery and Complex Business Litigation.  He also taught 
various courses at Judicial College and at the Judges’ Spring conference. 
 
Judge Mega received his B.A. from Rutgers University, his M.B.A. from St. John’s University and 
his J.D. from Seton Hall Law School.  He was Law Clerk to the Honorable John M. Boyle, (Ret.). 
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Overview
Michael Fialkoff, a commercial litigator, is committed to resolving his clients' 
complex business and contractual disputes in a timely and cost-effective 
manner. He works closely with clients to ensure that the litigation strategy for 
a case fits with business goals and realities. Michael assists clients with 
litigation related to contractual disputes, intellectual property disputes, and 
disputes under the New Jersey Franchise Practices Act. Michael is also a 
member of the firm's Automotive Dealership Practice group and represents 
dealerships in high-stakes, class action litigation involving New Jersey's 
Consumer Fraud Act, Truth in Consumer Contract Warranty and Notice Act, 
and New Jersey's Automotive Sales Practices Regulations.

In addition to his commercial litigation work, Michael has an active 
fiduciary and probate litigation practice, and represents both fiduciaries and 
beneficiaries in complex estate matters.

Michael has obtained numerous favorable rulings for clients, including:

 Summary judgment dismissing all claims in an expansive trademark 
litigation in which the plaintiff asserted infringement of more than a 
dozen trademarks, which was affirmed by the Third Circuit Court of 
Appeals

 Summary judgment dismissing breach of contract and other claims 
asserted by a franchisee against a national hotel chain

 Dismissal of a putative class action challenging an alleged kickback 
scheme between a mortgage loan servicer and property insurance 
companies related to lender-placed insurance

 Dismissal of a patent infringement lawsuit alleging infringement of three 
software patents, on the grounds that the asserted patents were invalid

 Summary judgment on behalf of a trust beneficiary against a trustee who 
converted trust assets for his own personal use

Michael is also actively involved in pro bono work, including prisoners' rights 
cases and guardianship proceedings. As part of his pro bono work, he 
obtained a first-of-its-kind ruling from the New Jersey Appellate Division that 
indigent parents are entitled to appointed counsel in child abuse cases 
before the Office of Administrative Law.

Michael was a summer associate with Day Pitney in 2014. Prior to joining the 
firm, he served as a judicial intern to the Honorable Alison J. Nathan of the 
Southern District of New York and to the Honorable Paul W. Armstrong of 
the Superior Court of New Jersey.

Michael L. Fialkoff
Partner

Parsippany, NJ | (973) 966-8139

mfialkoff@daypitney.com

Practices & Industries
Automotive

Complex Commercial Litigation

Employment Litigation

Fiduciary and Probate Litigation

Franchise & Distribution

Litigation

Restrictive Covenants & Trade Secrets
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Outside of the firm, Michael is actively involved with the Jewish Bar Association of New Jersey and serves as the Chair of its 
Student Outreach Committee. Michael is also a member of the Executive Committee for the Crohn's & Colitis Foundation – 
New Jersey Chapter's annual Take Steps charity walk.

Education and Credentials
Education
University of Michigan Law School, J.D., cum laude, 2015, Michigan Telecommunications and Technology Law Review, 
Articles Editor

University of Michigan, B.A., with Honors and Highest Distinction, 2011

Admissions
State of New Jersey

State of New York

U.S. District Court, District of New Jersey

Recognition and Community
No aspect of this advertisement has been approved by the highest court of any state. Prior results do not guarantee a similar 
outcome. See Awards Methodology.

Recognitions
Selected to the list of New Jersey Super Lawyers® Rising Stars, Business Litigation, 2023-2026

Insights
New Jersey Legislature Approves Bill Amending Franchise Practices Act: The Motor Vehicle Open Recall Notice and Fair 
Compensation Act
Day Pitney Alert, September 8, 2025

NJ Appellate Division Holds 'Clickwrap' Arbitration Provision Enforceable
November 7, 2024

July Chai, Jewish Bar Association of New Jersey
July 18, 2024

Mootness Fees Are Losing Traction in Del. And Federal Courts
August 2, 2023

New Jersey Federal Civil Procedure
December 22, 2022

College 'Super Conferences' May Wind Up on Defense with Antitrust Law
September 7, 2022

https://www.daypitney.com/awards-methodology/
http://www.daypitney.com/footer/awards-methodology
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New York Court of Appeals Adopts Commonsense Approach to Authenticating Screenshots of Text Messages
August 9, 2022

New Jersey Federal Civil Procedure
December 23, 2020

Supreme Court Removes Obstacle for Plaintiffs Asserting Takings Claims in Federal Court
June 26, 2019

Authenticating Social Media Evidence in NJ Courts
March 6, 2017

Supreme Court Short-Circuits Defense Strategy to Pick Off Class Rep
January 25, 2016

News
Day Pitney Elects Seven New Partners in 2026 Class 
Day Pitney Press Release, January 5, 2025

Michael L. Fialkoff to Chair Jewish Bar Association of New Jersey's Student Outreach Committee
January 27, 2025

Liberty State Park Take Steps Walk for Crohn's and Colitis Foundation
June 12, 2022

Lakeland Completes Merger With 1st Constitution
January 11, 2022

Fox News Must Face Ex-Ad Client's Accounting Scheme Suit
April 8, 2021

Day Pitney Honors Three Attorneys for Pro Bono Service
March 3, 2020

New Jersey Appellate Division Rules in Favor of Day Pitney Pro Bono Client, Holds Indigent Defendants Have a Right to 
Counsel in Administrative Child Abuse Proceedings
June 18, 2019

In The Media
On the Move and After Hours: Day Pitney; Genova Burns; Ballard Spahr; Capehart Scatchard
New Jersey Law Journal, February 27, 2026

Day Pitney Elevates Two Parsippany-Based Attorneys to 2026 Partner Class
Parsippany Focus , January 9, 2026

Conn. Firms Begin 2026 With Flurry of Promotions
Law360, January 8, 2026

"Assuring Vendor-Supplied Contracts Comply with the Law: Who Bears the Risk?" 2025 National Association of Dealer 
Counsel Annual Member Conference
May 5, 2025

Senior Associate Michael Fialkoff Serves as Panelist at JBAR-NJ "Speed-Networking" Event
April 7, 2025
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Day Pitney Sponsors Crohn's & Colitis Foundation's Take Steps Charity Walk in New Jersey
Crohn's & Colitis Foundation, June 13, 2021

Day Pitney's Pro Bono Tax Team Wins NJ Supreme Court Appeal Involving Religious Use
The Record, Law 360, July 16, 2020



Practice Areas

Business & Commercial
Litigation

Bar Memberships

New Jersey

Pennsylvania

Jonathan S. Liss
Partner

jliss@fbtgibbons.com | 973.596.4569

One Gateway Center
Newark, NJ 07102

One Logan Square
Suite 1210
Philadelphia, PA 19103

Jonathan focuses his practice is focused on resolving complex
business and corporate disputes with an emphasis on shareholder
and corporate governance disputes, trust and estate litigation,
business torts, commercial contract disputes, and general
commercial litigation. He has extensive experience in all aspects of
commercial litigation and has represented both plaintiffs and
defendants in various matters at the trial and appellate levels in
New Jersey, New York, and Pennsylvania. He strives to find creative,
cost-effective solutions to solve clients’ problems in the most
efficient way.

Jonathan has handled numerous lawsuits involving business
divorces and business breakups, contract disputes, commercial
leases and other real estate development disputes, and estate
disputes and will contests. He represents clients in various
industries, including real estate, pharmaceuticals, financial services,
and trucking, among others.

Other Info About Jonathan

Experience

Representative Matters

Reported decisions

1 Reliable Transportation, Inc. v. Trader Joe’s Company, et al., 2020
WL 4279789 (N.J. App. Div. July 27, 2020) Represented defendants,

fbtgibbons.com
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securing dismissal of tortious interference claim, which was
affirmed by the Appellate Division

Bart Commodities v. Hudson Coffee, Inc., et al, 2017 WL 3469331
(N.J. App. Div. August 14, 2017) Represented defendants in a
complex bankruptcy-related dispute with allegations of fraudulent
conveyance, securing a dismissal for defendants, which was
affirmed by the Appellate Division

N.J. Alliance for Fiscal Integrity, LLC v. N.J. Sports & Exposition Auth.,
2016 N.J. Super. Unpub. LEXIS 2174 (App. Div. Oct. 3, 2016) Handled
emergent appeal on behalf of NJSEA affirming its approval of $1.1
billion in municipal bonds to finance the development American
Dream project in the Meadowlands

Harbortouch Payments, LLC, v. Denali State Bank, 2015 U.S. Dist.
LEXIS 64991 (D. N.J. May 19, 2015) Defeated motion for preliminary
injunction and secured dismissal of action in favor of pending
arbitration

Tutunikov v. Markov, 2013 WL 3940889 (N.J. App. Div. 2013)
Represented majority members of a limited liability company on
appeal in the New Jersey Appellate Division, in which the court
significantly reduced the judgment imposed by the trial court

Sery v. Federal Business Centers, 2008 WL 1776551 (D. N.J. 2008),
aff’d, 365 Fed. Appx. 396 (3d Cir. 2010) Secured summary judgment,
which was affirmed on appeal, in the representation of the lead
corporate defendant in a shareholder oppression action in which
the plaintiffs’ claims exceeded $100 million

DiCicco v. Willow Grove Bank, 308 F.Supp. 2d 528 (E.D. Pa. 2004)
Defeated summary judgment in the representation of the plaintiff in
federal court in this lender liability action

Northwood Const. Co. v. Township of Upper Moreland, 579 Pa. 463,
856 A.2d 789 (Pa. 2004) Represented a taxpayer in Pennsylvania
Supreme Court, where the court held that local tax ordinance
violated the commerce clause

Protocomm Corp. v. Novell, Inc., 171 F.Supp. 2d 459 (E.D.Pa. 2001)
Defeated summary judgment in the representation of the judgment

fbtgibbons.com
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creditor seeking to hold a corporation’s former shareholders liable
for judgment

Green Stripe, Inc. v. Berny’s Internacionale, 159 F.Supp.2d 51 (E.D.Pa.,
2001) Secured preliminary injunction in the representation of the
plaintiff in federal district court in a contract dispute with an
exclusive distributor

Other matters

Representing trust beneficiary seeking court approval of
modification to trust agreement and high eight-figure
buyout of trust interests in family business

•

Representing beneficiary of will, where disinherited
family members asserted claims for undue influence

•

Representing large education institution in action
brought seeking to oppose changes to a trust
bequeathed to the institution

•

Representing several limited liability companies, where
former employee claimed he was a minority member of
the entities

•

Representing minority shareholder of international bank
in various matters, including seeking to inspect books
and records in Delaware courts

•

Representing majority members of limited liability
company seeking expulsion of minority member based
on breaches of the entity’s operating agreement

•

Successfully defeated claimed inter vivos promise to
inherit family business

•

Counseled client on potential litigation claims involving
large life insurance trust

•

Helped secure summary judgment in complex estate
litigation where grandchildren made challenge to
company’s founder’s disposition of stock based on
claims of undue influence prior to founder’s passing

•

•
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Representing large fortune 500 corporation in complex
tenant dispute

•

Representing minority member of trucking company in
business breakup and shareholder dispute

•

Representing major accounting firm in accountant
malpractice action

•

Representing major pharmaceutical company in
arbitration with another major pharmaceutical company
over royalty dispute and securing multimillion-dollar
judgment

•

Representing landlord in action in which numerous
tenants are alleging that landlord is improperly claiming
exemption to local rent control ordinance

•

Representing commercial landlord in lease dispute with
tenant

•

Representing owner of minor league baseball team in
dispute with his 50 percent partner

•

Representing major solar panel manufacturer in
multimillion-dollar contract dispute with major
customer

•

Education

Law School

New York University School of Law, J.D.

Undergraduate School

New York University – Leonard N. Stern School of Business, B.S.

Clerkships

Law clerk to the Honorable Ronald D. Castille, Pennsylvania Supreme
Court, Philadelphia, PA

Courts

fbtgibbons.com

https://fbtgibbons.com


State of New Jersey, State of New York, Commonwealth of
Pennsylvania, United States District Court for the District of New
Jersey, United States District Court for the Southern District of New
York, United States District Court for the Eastern District of New
York, United States District Court for the Eastern District of
Pennsylvania, United States Court of Appeals for the Second Circuit,
United States Court of Appeals for the Third Circuit, Supreme Court
of the United States

Recognition

Recognized by Best Lawyers®, 2026 Edition: Commercial Litigation

Included on the New Jersey Super Lawyers Rising Stars list,
Business Litigation 2005-2012

2014 Julius and Bessie Cohn Young Leadership Award for
community outreach by the Jewish Federation of Greater
MetroWest New Jersey

Included on the Pennsylvania Super Lawyers Rising Stars list, 2005
and 2006

Civic Activities

Jewish Federation of Greater Metrowest New Jersey
Board of Trustees (2010-present)
Chair, Governance Committee (2022-present)
Chair, Unified Allocations Committee (2020-2022)
Chair, Security Committee (2016-2020)
Chair, Budget and Finance Committee (2013-2016)
Chair, Young Leadership Division (2011-2013)

Jewish Community Foundation of Greater Metrowest New Jersey
Vice President (2022-present)
Board of Trustees (2018-present)

Golda Och Academy
Board of Trustees (2014-2017)

fbtgibbons.com

https://www.bestlawyers.com/methodology
https://www.superlawyers.com/about/selection-process/
https://www.superlawyers.com/about/selection-process/
https://fbtgibbons.com


Gianfranco A.
Pietrafesa
Partner

Corporate Mergers & Acquisitions

201.498.8559

 gpietrafesa@archerlaw.com

Gianfranco (Franco) is a business lawyer representing clients from start-ups to established companies in a wide

range of corporate and commercial matters. With a focus on entrepreneurs and small to middle-market

companies that are closely-held or family-owned, Franco advises on all aspects of a business’s operations,

including mergers and acquisitions, venture capital/private equity, business formation, restructurings and

reorganizations, corporate governance, and business succession.

Having been a member of the select committee that drafted the New Jersey Revised Uniform Limited Liability

Company Act, clients look to Franco as an authority on New Jersey’s LLC laws. At the time, the New Jersey State

Bar Association awarded him the Distinguished Legislative Service Award in recognition of his work leading to

New Jersey’s enactment of the statute. Franco has written an amicus curiae brief on behalf of the New Jersey

State Bar Association on a case pending in the Appellate Division of the New Jersey Superior Court concerning

aspects of the New Jersey Revised Uniform Limited Liability Company Act. He is a Fellow of the American

College of LLC & Partnership Attorneys. 

When advising on M&A or financing transactions, clients rely on Franco to navigate the complex legal issues and

assist them in making the right strategic decisions during an important time for their business. Knowing no two

M&A deals are alike, Franco structures transactions, including asset purchases and stock purchases, joint

ventures and other alliances, to meet his clients’ goals, keeping in mind the tax consequences associated with

each transaction. He has represented clients in the sale of all or a portion of their business to private equity

firms, and is experienced in the unique issues involved in dealing with such firms.



Overview

https://www.archerlaw.com/en/services/practices/corporate
https://www.archerlaw.com/en/services/practices/corporate/mergers-acquisitions
tel:201.498.8559
mailto:gpietrafesa@archerlaw.com
https://www.archerlaw.com/a/web/hYfHHd1CiHKhobA9Zvhq4U/20240419-njsba-brief-filed.pdf
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Franco enjoys the people and problem-solving aspects of his practice, focused on reaching his clients’ objectives

in the most practical manner possible. Easy to work with, he is hands-on, very responsive, and knows how to get

things done. He provides his clients the information they need to clearly understand all options for moving

forward and, with his help, to choose the best one based on their particular needs.

A trusted advisor, Franco serves as outside general counsel to businesses, advising them on day-to-day legal

issues. Clients appreciate Franco’s thorough understanding of, and his ability to navigate, the complex laws that

affect their companies. In this capacity, he prepares, reviews and negotiates a wide variety of contracts,

including shareholder, buy-sell, partnership, and LLC operating agreements; licensing, manufacturing, supply,

and distribution agreements; employment, consulting, and independent contractor agreements; restrictive

covenants; and real estate lease agreements. Franco has a unique perspective when negotiating contracts and

transactions, stemming from his experience as a litigator and trial attorney earlier in his career, which comes in

handy when advising businesses and their owners.

Franco is a frequent speaker for professional, business, industry and trade organizations on topics such as LLCs,

mergers and acquisitions, buy-sell agreements, contract drafting, and legal ethics. In recognition of his work in

providing continuing legal education to his fellow attorneys, Franco received the prestigious 2020 Alfred C.

Clapp Award for Excellence in Legal Education from the New Jersey Institute for Continuing Legal Education,

the educational arm of the New Jersey State Bar Association. He has also taught the M&A transactional skills

course at Seton Hall University School of Law and the law of business organizations at Fairleigh Dickinson

University. A prolific writer, Franco has written book chapters and numerous articles on LLCs, litigation, and

legal ethics that have appeared in such legal periodicals as the New Jersey Law Journal, New Jersey Lawyer

Magazine, ABA’s Trial Practice Journal, and DRI’s Trials and Tribulations.

Represented manufacturer in $27M sale of business to a buyer funded by private equity with the

transaction structured as an asset purchase, with rollover equity and earnout payments based on EBITDA.

Represented manufacturer in $8.5M sale of business structured as an equity purchase after the

restructuring of the corporation to an LLC.

Represented distributor in $24M sale of business to a buyer funded by private equity with the transaction

structured as a stock purchase, with rollover equity.

Represents private equity firm acquiring and investing in small businesses in the food and beverage sector.

Represented one of two snack food companies being consolidated into one parent holding company with

two operating subsidiaries, including restructuring of promissory notes and subsequent equity financing of

parent holding company.

Represented founder in formation of business, with preparation of shareholders agreement, employment

agreements, and confidentiality, invention assignment and restrictive covenants agreements.

Representative Experience
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Represented surviving member of LLC in dispute with estate of deceased member under circumstances

where company’s operating agreement did not adequately include buy-sell provisions triggered by death.

Professional and Community Involvement

Fellow, American College of LLC & Partnership Attorneys 

Member, Law360 New Jersey Editorial Advisory Board (2025)

New Jersey State Bar Association - Business Law Section, Director (2002-present); Chairman (2010-2012);

Secretary (2008-2010)

Hudson-Bergen Inn of Transactional Counsel, Vice President (2016-present); Trustee (2009-present)

Commerce and Industry Association of New Jersey, Member, Board of Directors (2022-present); Member,

Family-Owned Business Forum (2017-present); Member, Manufacturing Forum (2014-present)

American Bar Association - Business Law Section (1990-present)

Member, Editorial Board, New Jersey Lawyer Magazine(1996-2010)

District XII Fee Arbitration Committee - Union County, Chair (2003-2005); Vice Chair (2002-2003);

Member (2001-2002)

Member, District XII Ethics Committee - Union County (1996-2000)

Former Pro Bono General Counsel, St. Anthony Education Foundation (Hawthorne, NJ)

Former Pro Bono General Counsel, Hawthorne Education Foundation (Hawthorne, NJ)

Former Pro Bono General Counsel, Hawthorne Soccer Association (Hawthorne, NJ)

Former Member and Vice President, Hawthorne Board of Education

Former Member, Board of Trustees, Louis Bay 2nd Library, Hawthorne

Select Articles

“NY Department of State Publishes Forms for NY LLC Transparency Act,” Archer Client Advisory (January

2026)

“The NY LLC Transparency Act Applies Only to Foreign LLCs,” Archer Client Advisory (December 2025) 

“More NJ Case Law on LLCs Would Aid Attnys, Litigants, Biz,” LAW360 (September 2025)

“Modifying the Representation and Warranty About Financial Statements Being Prepared in Accordance

with GAAP (Part 2),″ ABA Deal Points (September 2025)

https://www.archerlaw.com/en/news-resources/client-advisories/ny-department-of-state-publishes-forms-for-ny-llc-transparency-act
https://www.archerlaw.com/en/news-resources/client-advisories/the-ny-llc-transparency-act-applies-only-to-foreign-llcs
https://www.archerlaw.com/a/web/oakNRmY8176dmFBu3duCk4/aQ1248/pietrafesa-more-nj-case-law-on-llcs-would-aid-attys-litigants-biz-law360.pdf
https://www.archerlaw.com/a/web/essA4MK4D1NbpHQS7MFHwz/aPBvS1/modifying-the-representation-and-warranty-about-financial-statements-being-prepared-in-accordance-with-gaap-part-2.pdf
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“When the Statute is Your LLC Operating Agreement,” New Jersey State Bar Association Business Law Section

Newsletter (June 2025)

“The Importance of Corporate Meeting Minutes,” New Jersey State Bar Association Business Law Section

Newsletter (June 2025)

“Modifying the Representation and Warranty About Financial Statements Being Prepared in Accordance

with GAAP (Part 1),″ ABA Deal Points (April 2025)

“For Now, the Corporate Transparency Act Applies Only to Foreign Companies,” CIANJ (March 2025)

“For Now, the Corporate Transparency Act Applies Only to Foreign Companies,” Archer Client Advisory

(March 2025)

“The Business Lawyer’s Quick Guide to Choice of Entity: Corporation vs. LLC,” Business Law Today (March

2025)

“Steps to Interpreting NJ-RULLCA,” New Jersey Law Journal (March 2025)

“The End is Near for the Corporate Transparency Act,” Archer Client Advisory (March 2025)

“FinCEN Says no Fines or Penalties for Failing to File by Current Deadlines,” Archer Client Advisory (February

2025)

“The Corporate Transparency Act is Back, with a New Filing Deadline,” Archer Client Advisory (February

2025)

“A Second Nationwide Preliminary Injunction Continues the Suspension of Required Filings Under the

Corporate Transparency Act,” Archer Client Advisory (January 2025)

“U.S. Supreme Court Stays Preliminary Injunction and Reinstates Corporate Transparency Act,” Archer Client

Advisory (January 2025)

“Corporate Transparency Act Preliminary Injunction is Lifted and Filing Deadlines Are Reinstated,” Archer

Client Advisory (December 2024)

“Corporate Transparency Act Preliminary Injunction is Reinstated,” CIANJ (December 2024)

“Corporate Transparency Act Preliminary Injunction is Reinstated,” Archer Client Advisory (December 2024)

“FinCEN Extends Certain Filing Deadlines Under the Corporate Transparency Act,” Archer Client

Advisory (December 2024)

“Federal Court Issues Nationwide Preliminary Injunction Temporarily Suspending Enforcement of

Corporate Transparency Act,” Archer Client Advisory (December 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,” Commerce Magazine (November

2024)

https://www.archerlaw.com/a/web/3aUTgoAb6CCTnMbQJq2nR/arHSDi/pietrafesa-when-the-statute-is-your-llc-operating-agreement.pdf
https://www.archerlaw.com/a/web/gshcNvMfDw7ZfUPFXLCjCd/arHSDx/pietrafesa-and-won-the-importance-of-corporate-meeting-minutes.pdf
https://www.archerlaw.com/a/web/eTVksbiTtNEjGs45eTkk4J/abMQZx/pietrafesa-and-gaffney-modifying-randw-on-fs-being-prepared-in-accordance-with-gaap-part-1-aba-deal-points.pdf
https://www.archerlaw.com/en/news-resources/client-advisories/for-now-the-corporate-transparency-act-applies-only-to-foreign-companies
https://www.archerlaw.com/en/news-resources/client-advisories/for-now-the-corporate-transparency-act-applies-only-to-foreign-companies
https://www.archerlaw.com/a/web/56Tz6LBwpBfyae9hnUrGn/a8pq7j/the-business-lawyers-quick-guide-to-choice-of-entity-corporation-vs-llc-03262025.pdf
https://www.archerlaw.com/a/web/6BY3VjwXbKiKBLgg4dXjPz/aDw37w/steps-to-interpreting-nj-rullca.pdf
https://www.archerlaw.com/en/news-resources/client-advisories/the-end-is-near-for-the-corporate-transparency-act
https://www.archerlaw.com/en/news-resources/client-advisories/fincen-says-no-fines-or-penalties-for-failing-to-file-by-current-deadlines
https://www.archerlaw.com/en/news-resources/client-advisories/the-corporate-transparency-act-is-back-with-a-new-filing-deadline
https://www.archerlaw.com/en/news-resources/client-advisories/a-second-nationwide-preliminary-injunction-continues-the-suspension-of-required-filings-under-the-corporate-transparency-act
https://www.archerlaw.com/en/news-resources/client-advisories/us-supreme-court-stays-preliminary-injunction-and-reinstates-corporate-transparency-act
https://www.archerlaw.com/en/news-resources/client-advisories/corporate-transparency-act-preliminary-injunction-is-lifted-and-filing-deadlines-are-reinstated
https://www.cianj.org/2025/01/03/corporate-transparency-act-preliminary-injunction-is-reinstated/
https://www.archerlaw.com/en/news-resources/client-advisories/corporate-transparency-act-preliminary-injunction-is-reinstated
https://www.archerlaw.com/en/news-resources/client-advisories/fincen-extends-certain-filing-deadlines-under-the-corporate-transparency-act
https://www.archerlaw.com/en/news-resources/client-advisories/federal-court-issues-nationwide-preliminary-injunction-temporarily-suspending-enforcement-of-corporate-transparency-act
https://www.commercemagazinenj.com/sections/law/articles/understanding-your-obligations-under-the-corporate-transparency-act
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“Understanding Your Obligations Under the Corporate Transparency Act (Updated November 2024),”

Archer Client Advisory (November 2024)

“Forming a Business Entity: New Jersey, New York, Pennsylvania or Texas vs. Delaware,” Archer Client

Advisory (October 2024)

“Get Ready: CTA’s Reporting Deadline is Fast Approaching,” Archer Client Advisory (September 2024)

“Awaiting Case Law, Amendments a Decade Into NJ-RULLCA,” New Jersey Lawyer (April 2024)

“An Update on the NY LLC Transparency Act,” Archer Client Advisory (April 2024)

“Nothing Has Changed with the Corporate Transparency Act,” Archer Client Advisory (March 2024)

“Does your NJ LLC Have A Limited Duration?” Archer Client Advisory (March 2024)

“The NY LLC Transparency Act,” Archer Client Advisory (February 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,” Commerce Magazine, Commerce

and Industry Association of New Jersey (January 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,” Archer Client Advisory (December

2023)

“NJ Guide to Conversions and Domestications of Corporations and LLCs,” Business Law Today, the American

Bar Association Business Law Section (November 2023)

“Recent Updates to the Delaware General Corporation Law,” Archer Client Advisory (October 2022)

“Delaware Now Allows a Corporation to Protect its Officers from Personal Liability,” Archer Client

Advisory (August 2022)

 “Trusts as Members of NJ LLCs,” Business Law Section Newsletter, New Jersey State Bar Association (May

2018)

“Death and the NJ LLC,” Business Law Section Newsletter, New Jersey State Bar Association (November 2017)

“Non-Waivable Provisions under NJ-RULLCA,” Business Law Section Newsletter, New Jersey State Bar

Association (July 2017)

“NJ-RULLCA Provisions Requiring Unanimous Consent,” Business Law Section Newsletter, New Jersey State

Bar Association (April 2017)

“Avoiding Legal Malpractice in LLC Formations,” New Jersey Lawyer Magazine (June 2016)

https://www.archerlaw.com/en/news-resources/client-advisories/understanding-your-obligations-under-the-corporate-transparency-act-updated-november-2024
https://www.archerlaw.com/en/news-resources/client-advisories/forming-a-business-entity-new-jersey-new-york-pennsylvania-or-texas-vs-delaware
https://www.archerlaw.com/print/v2/content/10207/get-ready-ctas-reporting-deadline-is-fast-approaching.pdf
https://www.archerlaw.com/a/web/uFVGuRZhKsPdLqzyDLUSZD/an-update-on-the-ny-llc-transparency-act.pdf
https://n6xbr9cab.cc.rs6.net/tn.jsp?f=0012LAmeD_MHV9XOUv7cMVxTDbQmUvLTVmF-Md5FoXK4HtOTMh2KtXa2WEvCdQvNOwHqb5lO26c7Ij1fzwfp5wHSuykkoysfcWJwgpAKhvHCMHVAO08sy9Q7jDOhAhHspY8mQ0N7NGL3QLcOGrNomQRL1L8uYpkoRBn8DPVFFwwFX6dIdgjBe2yXVSvFi1jXgGfzLC80a13jyQo0Pp12JZzTQq6ZYILFoUbG_fXzWgncb45ygb9r384mDd9oVXif5Xo-B6lhbOI8egCWTfAuFw1sA==&amp;c=wLWQvAcj9fdFXCsI_ouD_N_ksy_xkavFjbvyxeMf5yND4dUG9QtJNw==&amp;ch=RUt_rVJI2iJigHHnQWs4mwsZ06qAD6PptZw5vUq63E387YZ3gLK7gA==
https://www.archerlaw.com/print/v2/content/9738/does-your-nj-llc-have-a-limited-duration.pdf
https://www.archerlaw.com/en/news-resources/client-advisories/the-ny-llc-transparency-act
https://www.archerlaw.com/a/web/jHcGs75g64DrnbzefnByi6/commerce-article-on-corporate-transparency-act.pdf
https://www.archerlaw.com/en/news-resources/client-advisories/understanding-your-obligations-under-the-corporate-transparency-act
https://www.archerlaw.com/en/news-resources/in-the-news/abas-business-law-today-publishes-gianfranco-pietrafesas-nj-guide-to-conversions-and-domestications-of-corporations-and-llcs
https://www.archerlaw.com/en/news-resources/client-advisories/recent-updates-to-the-delaware-general-corporation-law
https://www.archerlaw.com/delaware-now-allows-a-corporation-to-protect-its-officers-from-personal-liability/
https://www.archerlaw.com/a/web/3upVeN9SjUGu1WfTaUqS7p/214460720-1-pietrafesa-trusts-as-members-of-nj-llcs-njsba-business-law-section-newsletter-v41-n3-may-2018.pdf
https://www.archerlaw.com/a/web/hEXBm8hcBaKXviaBJSuu9P/death-and-the-nj-llc-.pdf
https://www.archerlaw.com/a/web/3nW4vL8m8LdASN6fqJnoTs/pietrafesa-non-waivable-provisions-under-nj-rullca-c.pdf
https://www.archerlaw.com/a/web/6u37TKa35jPi47TtUZGcLg/pietrafesa-article-nj-rullca-provisions-requiring-unanimous-consent-of-members-april-2017.pdf
https://www.archerlaw.com/a/web/397oKSZk6LCJVNEYhEo1iV/pietrafesa20-20avoiding20legal20malpractice20in20llc20formations.pdf
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Select Speaking Engagements and Seminars

“Navigating Ethics in LLC Formation,” NJSBA Business Law Symposium (June 2026)

“Ugly Business Divorces: How To Avoid Them, Resolve Them, and Win Them,” NJSBA Annual Meeting &

Convention (May 2026)

“What’s New with LLCs 2026?” NJSBA Annual Meeting & Convention (May 2026)

“So You Want to Be a Business Lawyer?” NJSBA Annual Meeting & Convention (May 2026)

“Business Law from A to Z,” National Business Institute (January 2026)

“Choice of Entity and Formation Documents,” National Business Institute (December 2025)

“LLC’s from A to Z,” New Jersey State Bar Association (August 2025)

“2025 Business Law Symposium,” New Jersey State Bar Association Business Law Section (June 2025)

“What’s New with LLC’s?” New Jersey State Bar Association (May 2025)

“Help Clients Defend Their Interests and Mitigate Legal Risks,”  National Business Institute (April 2025)

“Drafting and Amending LLC Operating Agreements,” National Business Institute (January 2025)

“The CTA Filing Deadline is Almost Here! Are You Ready?” Archer (December 2024)

“Corporate Transparency Act (CTA) ... Everything You Need To Know,” Greater New Jersey Estate Planning

Council (November 2024)

“LLCs from A to Z,” New Jersey State Bar Association (June 2024)

“A Refresher on the New Jersey Revised Uniform Limited Liability Company Act,” Hudson-Bergen Inn of

Transactional Counsel (May 2024)

“A Fresh Look at Contract Boilerplate,” Hudson-Bergen Inn of Transactional Counsel (April 2024)

“NDAs and LOIs in M&A and Leasing Transactions,” Hudson-Bergen Inn of Transactional Counsel (March

2024)

“An Introduction to NJ-RULLCA,” New Jersey General Equity and Civil Division Education Conference

(June 2023)

“What’s New with LLCs,” New Jersey State Bar Association Annual Meeting (2017-2019, 2023-2024)

“New Jersey M&A Conference,” New Jersey State Bar Association (2018-2022)

“NJ LLC Law: Ten Things You Should Know,” New Jersey Judicial College (November 2020)

“Starting a New Business – Practical Tax and Corporate Considerations,” Bergen County Bar Association

(January and February 2020)
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“NJ Business Law Symposium,” New Jersey State Bar Association (2006-2010, 2014-2019)

“Ethics for Transactional Attorneys,” New Jersey State Bar Association (2006-2018)

“M&A for IT Companies,” ITServe Synergy Conference (October 2018)

Recognitions

Recognized by the New Jersey State Bar Association (NJSBA) for appearing on behalf of the NJSBA as

amicus curie in the New Jersey Appellate Division in Patel v. New Jersey Department of Treasury. (2024)

Recognized by Best Lawyers® for Corporate Law (2006-2026 Editions)

Received the Best Lawyers® Corporate Law “Lawyer of the Year” award in Hackensack, NJ (2013, 2016,

2018, 2020, 2024, 2026 Editions)

Named to New Jersey “Super Lawyers” list for Business/Corporate Law (2009-2012; 2014-2021, 2024);

Business Litigation (2005); Mergers & Acquisitions (2022, 2023, 2025, 2026)

Alfred C. Clapp Award for Excellence in Legal Education, New Jersey Institute for Continuing Legal

Education (2020)

New Jersey State Bar Association Distinguished Legislative Service Award (for work in New Jersey’s

enactment of the NJ Revised Uniform LLC Act) (2012)

Click here for methodology.

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey.

Credentials

Education

Seton Hall University School of Law, JD

Fairleigh Dickinson University, BS, summa cum laude

Admissions

New Jersey

New York

U.S. Court of Appeals for the Third Circuit

U.S. District Court for the District of New Jersey

U.S. District Court for the Southern District of New York

U.S. Supreme Court

https://www.archerlaw.com/en/news-resources/in-the-news/gianfranco-pietrafesa-recognized-by-new-jersey-state-bar-association
https://www.archerlaw.com/en/award-methodology
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U.S. Tax Court

Offices

Hackensack, NJ

New York, NY

Practice

Corporate 

Mergers & Acquisitions 

Trade Secret Protection & Restrictive Covenants 

Industries

Manufacturing 

© 2026 Archer & Greiner, P.C. All rights reserved.

Areas of Focus

https://www.archerlaw.com/en/locations/hackensack-nj
https://www.archerlaw.com/en/locations/new-york-ny
https://www.archerlaw.com/en/services/practices/corporate
https://www.archerlaw.com/en/services/practices/corporate/mergers-acquisitions
https://www.archerlaw.com/en/services/practices/business-litigation/trade-secret-protection-and-restrictive-covenants
https://www.archerlaw.com/en/services/industries/manufacturing


 

Jeffrey M. Shapiro
Partner
Chair, Transactions & Advisory Group

Best known for his experience as a transactional and business lawyer, Jeffrey Shapiro gives his clients practical, actionable advice on a complete range of
transactions and issues, including mergers and acquisitions, proxy contests, stockholder and member rights, governance (including non-profits),
reorganizations, LLC formations, commercial transactions, and corporate law matters.

Jeffrey regularly represents stockholders and issuers in all aspects of proxy contests and consent solicitations as well as on related governance issues. He also
has extensive experience counseling clients on stockholder and member disputes, oppression claims, and business divorce matters.

Public and private companies call on Jeffrey for advice on Hart-Scott-Rodino Act antitrust issues in mergers and acquisitions and investment transactions.

Jeffrey is co-author of the definitive book on New Jersey corporate law and practice, New Jersey Corporations and Other Business Entities. He has also
published numerous articles on Hart-Scott-Rodino Act issues, corporate law developments and securities matters, and frequently speaks about activist investor
campaigns.

EXPERIENCE
 Representative transactions include:

Special Situation Fund's proxy contest with Response Genetics, Inc.
TDI Power's proxy contest
Cerberus Capital Management's $1.1 billion acquisition of Tower Automotive out of bankruptcy
Oliver Press Partners' proxy contest with Emageon Inc.
Lucent Technologies' $295 million acquisition of Telica
Oliver Press Partners' proxy contest with The Phoenix Companies, Inc.
Winebow, Inc. in its strategic transaction with Freeman Spogli & Co.
Oliver Press Partners' board nominations to, and settlement with, Coherent, Inc.
The Newark Group's $175 million offering of senior subordinated notes
Wilshire Enterprises' proxy contest with Bulldog Investors
Anadigic's $100 million offering of convertible notes
Oliver Press Partners' solicitation involving Comverse Technology
Palisade Capital's $20 million investment in Kroll Inc.
Elite Pharmaceuticals' proxy contest

HONORS & AWARDS
Chambers USA: America's Leading Lawyers for Business (2021-2025)
Recognized for work in Corporate/M&A - New Jersey

NEWS & INSIGHTS
Publications

April 21, 2026
"SEC Shortens Minimum Equity Tender Offer Period to 10 Days," Capital Markets & Securities Client Alert

Daniel L. Forman, Steven M. Skolnick, Kate Basmagian, Jeffrey M. Shapiro, Brooke A. Gillar, James O'Grady, Daniel C. Porco, Rachel McDonald
January 23, 2026
"Federal Trade Commission Announces 2026 HSR Thresholds and Filing Fees," Antitrust & Competition Client Alert

Jack Sidorov, Zarema A. Jaramillo, Jeffrey M. Shapiro, Sydney J. Kaplan

Roseland
T: +1 973.597.2470   |  F: +1 973.597.2471
jshapiro@lowenstein.com

NEW YORK PALO ALTO NEW JERSEY UTAH WASHINGTON,D.C.

© 2026 Lowenstein Sandler LLP

https://www.lowenstein.com/news-insights/publications/client-alerts/sec-shortens-minimum-equity-tender-offer-period-to-10-days-cms
https://www.lowenstein.com//people/attorneys/daniel-forman
https://www.lowenstein.com//people/attorneys/steven-skolnick
https://www.lowenstein.com//people/attorneys/kate-basmagian
https://www.lowenstein.com//people/attorneys/jeffrey-shapiro
https://www.lowenstein.com//people/attorneys/brooke-gillar
https://www.lowenstein.com//people/attorneys/james-ogrady
https://www.lowenstein.com//people/attorneys/daniel-c-porco
https://www.lowenstein.com//people/attorneys/rachel-mcdonald
https://www.lowenstein.com/news-insights/publications/client-alerts/federal-trade-commission-announces-2026-hsr-thresholds-and-filing-fees-antitrust
https://www.lowenstein.com//people/attorneys/jack-sidorov
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Lowenstein Represents Market Performance Group in Financing by Insignia Capital Group
David L. Goret, Alex D. Leibowitz, Brendan J. Koeth, Michael J. Reinhardt, Lesley P. Adamo, Sophia Mokotoff, Jeffrey M. Shapiro, Jack Sidorov,
Megan Monson, Julie Levinson Werner, Theodore C. Sica, Michael N. Gooen, Kimberly E. Lomot, Kathleen A. McGee
November 5-10, 2020
Lowenstein's representation of longtime client InSite Wireless Group, LLC in its definitive agreement to be acquired by American Tower
Corporation (NYSE: AMT) is noted in StreetInsider.com, The Deal, Reuters (November 5, 2020: 1; November 5, 2020: 2), Westlaw
Today, Law360 (November 5, 2020; November 6, 2020), citybizlist, Netscape, the Global Legal Chronicle, ICLG, and Business Wire. Lowenstein has
represented InSite on a number of transactions, most recently in its acquisition of Repeater Communications Group, LLC. The Lowenstein deal team
included Michael A. Brosse, Eugene R. Cheval, Traci M. Tomaselli, Sabrina Cua, Timothy J. Nichols, Michael Walutes, Megan Monson, Darren
Goodman, Jeffrey Blumenfeld, Lowell A. Citron, Marc S. Kurzweil, Andrew E. Graw, Nicholas G. Mehler, Jeffrey M. Shapiro, Julie Levinson
Werner, Norman Spindel, Jack Sidorov, and Matthew P. Hintz. View Lowenstein's news announcement about this transaction.
 

November 4, 2020
Lowenstein Represents InSite Wireless Group in Acquisition by American Tower Corporation
Michael A. Brosse, Traci M. Tomaselli, Michael Walutes, Megan Monson, Darren Goodman, Lowell A. Citron, Marc S. Kurzweil, Andrew E. Graw,
Nicholas G. Mehler, Jeffrey M. Shapiro, Julie Levinson Werner, Norman W. Spindel, Jack Sidorov, Matthew P. Hintz
September 4, 2020
Lowenstein's representation of Traub Capital, an investment firm specializing in building value in consumer companies using its unique combination of
strategic, operational, and financial expertise, in the company’s purchase of MANA Products, a premier beauty contract manufacturer based in Long Island
City, New York, is noted in the Global Legal Chronicle. The Lowenstein deal team included Michael A. Brosse, Lauren M. Troeller, Lowell A.
Citron, Doreen M. Edelman, Darren Goodman, Ted Hunter, Marc S. Kurzweil, Gavin J. Rooney, Jeffrey M. Shapiro, Michael Walutes, James C.
Shehan, Norman W. Spindel, Daniel A. Suckerman, David Toma, Stuart S. Yusem, Abbey E. Baker, Eric Jesse, Stacey  C. Tyler, Naomi D.
Barrowclough, Matthew P. Hintz, Manali Joglekar, Kimberly E. Lomot, Kathleen A. McGee, Megan Monson, Zachary L. Berliner, Christian C.
Contardo, Mark S. Heinzelmann, Amanda C. Lutick, Michael T. Melchiorre, Joshua A. Rabinovits, Stephen Tanico, Jenna-Marie Tracy, Joseph
Mignone, and Keith Janowitz. View Lowenstein's news announcement about this transaction.

September 1, 2020
Lowenstein Represents Traub Capital in Acquisition of MANA Products
Michael A. Brosse, Lowell A. Citron, Doreen M. Edelman, Darren Goodman, Marc S. Kurzweil, Gavin J. Rooney, Jeffrey M. Shapiro, Michael
Walutes, James C. Shehan, Norman W. Spindel, Daniel A. Suckerman, David Toma, Abbey E. Baker, Naomi D. Barrowclough, Matthew P. Hintz,
Manali Joglekar, Kimberly E. Lomot, Kathleen A. McGee, Megan Monson, Zachary L. Berliner, Mark S. Heinzelmann, Jenna-Marie Tracy
September 1, 2020
Lowenstein Represents Titan Grove in Sale of NextEdge Networks and Modus to Bow River Capital
Steven E. Siesser, Brooke A. Gillar, Lesley P. Adamo, Darren Goodman, Jeffrey M. Shapiro, Jack Sidorov, Bianka V. Barraza, Taryn E. Cannataro,
Kristin V. Taylor
January 9-14, 2020
Lowenstein's representation of PVH Corp. [NYSE:PVH] in its definitive agreement to sell its Speedo North America business to Pentland Group for $170
million in cash is highlighted in Law360, Bloomberg Law, Retail Dive, Financial News, and the Global Legal Chronicle. The Lowenstein deal team
included Marita A. Makinen, Andrew P. Erdmann, Doreen M. Edelman, Andrew E. Graw, Darren Goodman, Mary J. Hildebrand, Matt Savare, Michael
Walutes, Jeffrey M. Shapiro, Jack Sidorov, Abbey E. Baker, Manali Joglekar, Justin Gindi, Sophia Mokotoff, Nicole Rae Morales, Bryan Sterba,
and Vikram Paul. The PVH team included Mark Fischer, Jeffrey Hellman, and Meredith Felz (Legal), along with Dana Perlman and Lina Yoo (In-house Deal
Makers). (subscription required to access certain content) View Lowenstein's news announcement about this transaction.

January 9, 2020
Lowenstein Represents PVH Corp. in Sale of Speedo North America Business to Pentland Group
Marita A. Makinen, Doreen M. Edelman, Andrew E. Graw, Darren Goodman, Mary J. Hildebrand, Matt Savare, Michael Walutes, Jeffrey M. Shapiro,
Jack Sidorov, Manali Joglekar, Sophia Mokotoff, Bryan Sterba
July 12-19, 2019
Longtime firm client Tower International's (NYSE: TOWR) acquisition by private equity-owned Autokiniton Global Group, in a $900 million deal expected to
close in September or October, is reported in Crain's Detroit Business, The PE Hub Network, Automotive News, InvestorsHub, Law360, Smart
Business Dealmakers, Mergers & Acquisitions, and the Global Legal Chronicle. (Lowenstein deal team: Peter H. Ehrenberg, Andrew E. Graw, Lowell
A. Citron, Marita A. Makinen, Jeffrey Blumenfeld, Jack Sidorov, Jeffrey M. Shapiro, Elisia M. Klinka, Justin Gindi, Kate Basmagian, Daniel C.
Porco, Matthew A. Weston, Erica Perlmutter, Robert Bee, Sabrina Cua, Brian A. Silikovitz, Kristin V. Taylor, Katie R. Glynn, Nicholas G. Mehler, Doreen
M. Edelman, Lynda A. Bennett, Megan Monson, Michael B. Himmel, and Norman W. Spindel) View Lowenstein’s news announcement about this
transaction.

July 16, 2019
Lowenstein Client Tower International (NYSE: TOWR) Agrees to Acquisition by Autokiniton Global Group in $900 Million Deal
Peter H. Ehrenberg, Andrew E. Graw, Lowell A. Citron, Marita A. Makinen, Jack Sidorov, Jeffrey M. Shapiro, Kate Basmagian, Daniel C. Porco,
Brian A. Silikovitz, Kristin V. Taylor, Nicholas G. Mehler, Doreen M. Edelman, Megan Monson, Michael B. Himmel, Norman W. Spindel
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May 1; May 25, 2019
Morningstar Inc., Yahoo Finance, BioSpace, Cision PR Newswire, Chain Drug Review, and the Global Legal Chronicle note Lowenstein Sandler as
counsel to Crown Laboratories, Inc. and Hildred Capital Partners LLC in Crown’s acquisition of the North American distribution rights to Keri from
GlaxoSmithKline plc (NYSE: GSK). (Lowenstein deal team: Herschel S. Weinstein, Sam E. Khan, Mitchell McDonald, James C. Shehan, Matthew P.
Hintz, Michael A. Buxbaum, Matthew Tippy, Erica Perlmutter, Jeffrey M. Shapiro, and Jack Sidorov.) View Lowenstein’s news announcement about
this transaction.

March 12-April 18; May 24, 2019
Mondaq News, Retail Dive, The PE Hub Network, StreetInsider.com, and the Global Legal Chronicle cover news of Lowenstein client Ethoca’s
acquisition by Mastercard. (The Lowenstein deal team included: Steven E. Siesser, Traci M. Tomaselli, Anthony O. Pergola, Lesley P. Adamo, Jeffrey
Blumenfeld, Jeffrey M. Shapiro, Jack Sidorov, Michael J. Mueller, Darren Goodman, Megan Monson, Gina M. Seong, James McDonough, Sophia
Mokotoff, Erica Perlmutter, and Lauren Killeen.) View Lowenstein’s news announcement about this transaction.

May 2, 2019

Lowenstein Represents Crown Laboratories, Inc. and Hildred Capital Partners LLC in Acquisition of Keri® from GlaxoSmithKline
Sam E. Khan, Mitchell McDonald, James C. Shehan, Matthew P. Hintz, Jeffrey M. Shapiro, Jack Sidorov
April 26, 2019
Lowenstein Represents Ethoca in Acquisition by Mastercard
Steven E. Siesser, Traci M. Tomaselli, Anthony O. Pergola, Lesley P. Adamo, Jeffrey M. Shapiro, Jack Sidorov, Darren Goodman, Megan Monson,
Sophia Mokotoff, Lauren E. VanderDrift
January 24, 2019
The PE Hub Network, The Deal, and Law360 (December 12, 2018; January 24, 2019) note Lowenstein Sandler as lead counsel to Cerberus Capital
Management, L.P. in its acquisition of Sparton Corporation (NYSE: SPA). (Lowenstein deal team: Marita A. Makinen, Robert G. Minion, Jeffrey
Blumenfeld, Mary J. Hildebrand, Nicholas G. Mehler, Christine Osvald-Mruz, Matt Savare, Jeffrey M. Shapiro, James C. Shehan, Michael Walutes,
Jack Sidorov, Norman W. Spindel, Stuart S. Yusem, Manali Joglekar, Sabrina Cua, Allison Gabala, Megan Monson, Alex H. Rosenthal, Bryan Sterba,
Matthew Tippy, Lauren E. Killeen, and Lauren M. Troeller.) (subscription required to view certain content) View Lowenstein’s news announcement about
this transaction.

January 7, 2019
Lowenstein Sandler is noted as lead counsel to Vesey Street Capital Partners, LLC (VSCP) in their recapitalization of Elite Body Sculpture as published in
The PE Hub Network, Cision PR Newswire, and The Business Journals (Lowenstein deal team: Marc B. Kramer, Brooke A. Gillar, Steven E. Siesser,
Lowell A. Citron, Michael Walutes, Lesley P. Adamo, Eileen Overbaugh, Elisia M. Klinka, Nicholas Gonski, Darren Goodman, Megan Monson, Eric
Jesse, Alanna Sandoval, Jeffrey M. Shapiro, Jack Sidorov, Mark P. Kesslen, Paul M. Krueger, Michael A. Buxbaum, Norman W. Spindel, Mary J.
Hildebrand, Bryan Sterba, Manali Joglekar, and Stuart S. Yusem.)

October 15; November 30; December 18, 2018
StreetInsider.com, The Deal, citybizlist, The PE Hub Network (October 15, 2018; December 18, 2018), MarketWatch, Law360, Global Legal
Chronicle, and Business Wire note Lowenstein Sandler as counsel to Cambium Learning Group, Inc. in its $900 million definitive merger agreement with
Veritas Capital. (Lowenstein deal team: Steven E. Siesser, Elisia M. Klinka, Brooke A. Gillar, Michael J. Mueller, Lauren M. Troeller, Bianka V.
Barraza, Lowell A. Citron, Jeffrey Blumenfeld, Jack Sidorov, Jeffrey M. Shapiro, Steven M. Skolnick, Kate Basmagian, Scott Siegel, Lesley P.
Adamo, Sophia Mokotoff, Darren Goodman, Megan Monson, Katie R. Glynn, David W. Field, Michael A. Kaplan, Eric Jesse, Nicholas G.
Mehler, Steven M. Hecht, Sean Collier, Edward J. Hunter, Zarema A. Jaramillo, Andrew David Behlmann, and Gina M. Seong.) (subscription required to
access certain content) View Lowenstein’s news announcement about this transaction.

November 5-12; December 13-19, 2018
MarketWatch, GlobeNewswire, TenLinks, StreetInsider.com, Yahoo! Finance, Digital Engineering, Global Legal Chronicle, and Crain's Detroit
Business note Lowenstein Sandler as counsel to Altair Engineering Inc. (Nasdaq: ALTR) in its $176 million acquisition of Datawatch Corporation (Nasdaq:
DWCH). (Lowenstein deal team: Peter H. Ehrenberg, Michael J. Mueller, Elizabeth A. Mandle, Justin Gindi, Colin J. Kirby, Valeska Pederson Hintz,
Kate Basmagian, Lauren E. Killeen, Darren Goodman, Megan Monson, Brian A. Silikovitz, Sophia Mokotoff, Mark P. Kesslen, Manali Joglekar, Leah
Satlin, Jeffrey Blumenfeld, Jack Sidorov, Jeffrey M. Shapiro, Lynda A. Bennett, Eric Jesse, Lowell A. Citron, Lauren M. Troeller, and Erica
Perlmutter.) View Lowenstein’s news announcement about this transaction.

December 12, 2018
Lowenstein Represents Cerberus Capital Management, L.P. in Acquisition of Sparton Corporation
Marita A. Makinen, Robert G. Minion, Mary J. Hildebrand, Nicholas G. Mehler, Christine Osvald-Mruz, Matt Savare, Jeffrey M. Shapiro, James C.
Shehan, Michael Walutes, Jack Sidorov, Norman W. Spindel, Manali Joglekar, Megan Monson, Bryan Sterba, Lauren E. VanderDrift
December 3, 2018
Lowenstein Represents Crown Laboratories, Inc. and Hildred Capital Partners, LLC in Acquisition of Select GlaxoSmithKline Brands
Sam E. Khan, Mitchell McDonald, James C. Shehan, Matthew P. Hintz, Jeffrey M. Shapiro, Jack Sidorov
November 30 - December 3, 2018
Business Wire, MarketWatch, Pharmaceutical Business Review, Cosmetics Technology, ABF Journal, Cision PR Newswire, and the Tullahoma
News note Lowenstein Sandler as counsel to Crown Laboratories, Inc. (Crown Laboratories) and Hildred Capital Partners, LLC in Crown Laboratories’
acquisition of the North American distribution rights of five OTC consumer brands from GlaxoSmithKline plc (NYSE: GSK). (Lowenstein deal team: Herschel
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S. Weinstein, Sam E. Khan, Mitchell McDonald, Sunita Patel, James C. Shehan, Matthew P. Hintz, Sofia Kopelevich, Michael A. Buxbaum, Nicholas
Gonski, Matthew Tippy, Jeffrey M. Shapiro, and Jack Sidorov. View Lowenstein’s news announcement about this transaction.

November 5, 2018
Lowenstein Represents Altair Engineering Inc. in $176 Million Acquisition of Datawatch Corporation
Peter H. Ehrenberg, Kate Basmagian, Lauren E. VanderDrift, Darren Goodman, Megan Monson, Brian A. Silikovitz, Sophia Mokotoff, Mark P.
Kesslen, Manali Joglekar, Jack Sidorov, Jeffrey M. Shapiro, Lowell A. Citron
October 15, 2018
Lowenstein Represents Cambium Learning Group, Inc. in $900 Million Merger Agreement With Veritas Capital
Steven E. Siesser, Brooke A. Gillar, Bianka V. Barraza, Lowell A. Citron, Jack Sidorov, Jeffrey M. Shapiro, Steven M. Skolnick, Kate Basmagian,
Lesley P. Adamo, Sophia Mokotoff, Darren Goodman, Megan Monson, Nicholas G. Mehler, Zarema A. Jaramillo, Andrew Behlmann
July 30, 2018
The PE Hub Network and Mergers & Acquisitions note Lowenstein Sandler as counsel to NexPhase Capital, LP in its equity stake investment in Brandt
Information Services, LLC.

July 27, 2018
Lowenstein Represents NexPhase Capital, LP in Its Investment in Brandt Information Services, LLC
Lowell A. Citron, Andrew E. Graw, Vanessa A. Ignacio, Christine Osvald-Mruz, Matt Savare, Jeffrey M. Shapiro, Michael Walutes, Jack Sidorov,
Daniel A. Suckerman, Julie Levinson Werner, Annie Nazarian Davydov, Darren Goodman, Matthew P. Hintz, Marc S. Kurzweil, Megan Monson
February 9, 2018
Lowenstein Sandler Represents Foley, Inc. in Acquisition of Ransome CAT
Nicholas San Filippo, John L. Berger, Jean Nicolas “Nick” Samedi Jr. , Norman W. Spindel, Daniel A. Suckerman, Kimberly E. Lomot, Andrew E.
Graw, Nicholas G. Mehler, Christine Osvald-Mruz, Jeffrey M. Shapiro, Megan Monson, Kristin V. Taylor
June 1, 2015
Lowenstein Sandler represented Indorama Ventures Public Company Limited (IVL) in connection with its acquisition of the PTA business of
CEPSA
Nicholas San Filippo, Sam E. Khan, Jeffrey M. Shapiro, Jack Sidorov
April 24, 2015
Lowenstein Sandler represented Pernix Therapeutics Holdings Inc. in its acquisition of the Zohydro® ER Franchise from Zogenix Inc.
Michael J. Lerner, Lowell A. Citron, Marc S. Kurzweil, Brian A. Silikovitz, Jack Sidorov, Jeffrey M. Shapiro
April 21, 2015
Lowenstein Sandler represented Covis Pharma S.á.r.l and Covis Injectables S.á.r.l in their all-cash $1.2 billion sale of assets to Concordia
Healthcare Corp.
Robert G. Minion, Peter H. Ehrenberg, Nicholas G. Mehler, Sam E. Khan, Jean Nicolas “Nick” Samedi Jr. , Jack Sidorov, Jeffrey M. Shapiro, Lowell
A. Citron, Theodore C. Sica, Brian A. Silikovitz
April 16, 2015
Jeffrey M. Shapiro comments in The Wall Street Journal on activist suggestions.

December 29, 2014
Jeffrey M. Shapiro is quoted in Nasdaq regarding fledgling corporate spinoffs.

December 19, 2014
Lowenstein Sandler is representing The Estée Lauder Companies Inc. in its pending acquisition of GLAMGLOW.
Marita A. Makinen, Christine Osvald-Mruz, Matt Savare, Jeffrey M. Shapiro, Jack Sidorov, Julie Levinson Werner, David Toma, Lesley P. Adamo,
Annie Nazarian Davydov
December 19, 2014
Lowenstein Sandler is representing The Estée Lauder Companies Inc., one of the world’s leading manufacturers and marketers of quality skin care,
makeup, fragrance and hair care products, in its pending acquisition of GLAMGLOW, the Hollywood skin care brand focused on fast-acting treatment masks
designed to deliver stunning, camera-ready results. Terms of the deal were not disclosed. The acquisition is expected to close in February 2015. The
Lowenstein team includes Marita A. Makinen, Lynda A. Bennett, Jeffrey Blumenfeld, David Leit, Christine Osvald-Mruz, Matt Savare, Jeffrey M.
Shapiro, Jack Sidorov, Julie Levinson Werner, David Toma, Lesley Pruzansky Adamo, and Annie Nazarian Davydov.

November 7, 2014
We are representing The Estée Lauder Companies Inc. in connection with the announced agreement to acquire Editions de Parfums Frédéric
Malle.
Marita A. Makinen, Matt Savare, Michael N. Gooen, Christine Osvald-Mruz, Jeffrey M. Shapiro, Annie Nazarian Davydov, Lesley P. Adamo,

SPEAKING ENGAGEMENTS
Speaker, New Jersey State Bar Association Annual Meeting & Convention, New Jersey State Bar Association,Atlantic City, NJ, May 13-15, 2026
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