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Chancery Division

General Equity Part

Equitable relief, rather than money damages, is the primary remedy

Probate Part

Addresses disputes related to trust and estate administration, as well as
guardianship matters

Family Part

Adjudicates legal matters involving families and children




When to File in Chancery

R. 4:3-1(a)(1): Actions in which the plaintiff’s primary
right or the principal relief sought is equitable in nature,
except as otherwise provided by subparagraphs (2)
[probate] and (3) [family], shall be filed and heard in the
Chancery Division, General Equity, even though legal
relief is demanded in addition or alternative to equitable
relief.

If equitable relief is later disposed of, case may be
transferred to Law Division.

4% Inadequate Remedy at Law 4 Need for Inmediate Relief

Primary relief sought must be equitable in nature, not
monetary.

All Divisions within the Superior Court are vested with the
same authority to issue emergent injunctive relief.

However, the standard for the issuance of injunctive relief
requires a showing of irreparable harm.

Monetary harm alone is generally not

sufficient — courts require a non-compensable harm.




Chancery versus CBLP

e Can be monetary relief, but primary relief sought must be e Money damages — minimum of $200,000. However, the
equitable court does have discretion to include disputes worth less
e But note: If equitable relief is disposed of, case may than $200,000, if still sufficiently complex. R. 4:102-4.

transfer to Civil Part

Track length: 365 days e General business disputes

e Complex commercial and complex construction cases
(types 508 and 513)

Track length: 450 days




Chancery Cases

Internal disputes regarding management/control of business

Dissolution or liquidation rights or obligations among shareholders, partners, or members

Statutory/custodial receiver actions or appointment of special fiscal agent

e Restructuring of business entity

Shareholder derivative suit

® Restrictive covenant/non-compete agreements and trade secrets




CBLP Cases (not exhaustive)

e Contracts, business torts, and UCC

e Complex construction and complex business disputes

Complex Commercial actions involve claims that arise out of:

exposure to potentially significant damage awards, or

where the business or commercial claim involves complex factual or legal issues,
a large number of separately represented parties,

potentially numerous pre-trial motions raising difficult or novel legal issues,

case management of a large number of lay and expert witnesses or a substantial amount of documentary evidence
(including ESI),

a lengthy trial,
the interpretation of business or commercial statute(s) that may have broad significance, or
“other contentions of a complex business — commercial nature.”

Purchase and sale of business assets, including contract and commercial L/T disputes

Intellectual property, unfair competition, securities, business licensing, mergers and acquisitions, franchising
Liability or indemnity of managers of corporations, partnerships, limited partnerships, LLCs, LLPs, JVs, business trusts
Civil RICO




I Filing An Order

To Show Cause




Not All Orders To Show Cause Are The Same

R. 4:52 — Order to Show Cause

Purpose: Seeks interim or emergency relief pending a
plenary hearing on the merits

Relief: TRO or preliminary injunction; does not finally resolve
the case

Hearing: TRO may issue immediately; return date must be
fixed by the court, not exceeding 35 days absent
extension/consent.

Standard: Must satisfy the four Crowe v. De Gioia factors by
clear and convincing evidence

Discovery: Full discovery follows

Typical use: Injunctions, receiver appointment

R. 4:67 — Summary Proceedings

e Purpose: Seeks final, dispositive relief on a summary basis

e Relief: Final judgment or order; fully resolves the claim or
issue presented

o Hearing: Decided on papers and oral argument

e Standard: Movant must show entitlement to relief as a
matter of law on undisputed facts

e Discovery: Typically limited discovery (except in Probate
actions); proceedings resolved on the existing record;

e Typical use: Foreclosure, name changes, infant settlements,
probate
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Choosing the Right Rule: Practical Considerations

Use R. 4:52 When...

e You need immediate restraints — a TRO to stop irreparable
harm now

e The facts are disputed and the case requires a full hearing on
the merits

e Relief sought is equitable and requires ongoing judicial
supervision (e.g., enforcement of a covenant)

e You anticipate needing discovery to fully develop the record
before final resolution

Satisfy each Crowe factor explicitly in your brief
— courts look for all four prongs

Use R. 4:52 for emergency interim relief

Use R. 4:67 When...

e The claim is straightforward and can be decided on
undisputed facts — no trial needed

e You seek final resolution in a single proceeding (e.g.,
foreclosure, approval of settlement)

o The matter is authorized by statute or court rule to proceed
summarily

e Speed and efficiency are paramount and the opposing party
cannot raise a genuine factual dispute

If respondent raises a genuine factual dispute,
Court may convert to plenary hearing — be prepared

Use R. 4:67 for final relief on an
undisputed record
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R. 4:67 Summary Proceedings — Example Case Types

Proceedings may be commenced by Order to Show Cause and resolved summarily on the papers pursuant to R. 4:67-1.

e Mortgage Foreclosure
Enforcement of a mortgage lien resulting in judicial sale of the
property

Name Change
Judicial approval of a legal name change for adults or minors

Approval of Infant Settlement
Court approval of settlement proceeds on behalf of a minor or
incapacitated person

e Probate Actions

All actions filed pursuant to R. 4:83

Tax Sale Certificate Foreclosure
Foreclosure of a tax sale certificate to obtain title to property
with unpaid taxes

Construction Lien Enforcement

Summary enforcement of a contractor or subcontractor’s lien on
improved real property

Discharge of Lis Pendens
Summary application to cancel a notice of lis pendens recorded
against real property

Expungement of Criminal Records
Statutory petition to seal or expunge an arrest or conviction
record under N.J.S.A. 2C:52

Correction of Public Records

Court order to correct or amend a government-held record such
as a birth certificate or deed

12



Components of an OTSC Application
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Filing OTSC with the Court

% PRACTICE TIP: USE THE FORM OTSC PROVIDED BY THE COURT!

e File electronically through eCourts if filing under Chancery
docket

o NO electronic filing for OTSC applications in Surrogate Court
(probate docket)

— Paper filings only — one original and two copies
— Only ink signatures accepted

Surrogate Court closes at 4:30 p.m. — build in time to
finalize and deliver to avoid missing deadlines

Call before you file if you need a TRO

14



Must serve the executed OTSC on all interested parties

Historically, Courts required service via Certified Mail, RRR, and regular
mail

Effective September 1, 2024, email service is now permitted. R. 1:5-2
Best practice: refer to the executed OTSC — every Judge has a preference
Paper service may be required when pro se litigants are involved

Must file proof of service with the Court prior to the return date
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Injunctive Relief

TRO — Temporary Restraining Order: Relief needed TODAY (2-3 days)

Notice to defendant required unless impracticable ¢ Max 35 days ¢ Court may extend for good cause, R. 4:52-1(a)

Preliminary Injunction: Relief needed on the return date (~ 30 days)

Continues TRO relief if already granted e Preserves the status quo until end of case

Permanent Injunction: Final relief after trial

Granted only after a full plenary hearing on the merits
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Crowe v. De Gioia, 90 N.J. 126 (1982)

1 Irreparable Harm 2 Well-Settled Right

) The legal right underlying the application must be well settled
Necessary to prevent irreparable harm; monetary harm alone galrie ying PP

is not sufficient

3 Probability of Success 4 Relative Hardship

Balance of hardship to parties in granting or denying the

Reasonable probability of ultimate success on the merits application

Each prong proven by clear and convincing evidence e Less rigid review if injunction merely preserves status quo ® Monetary harm # irreparable harm
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OTSC Hearing

The OTSC hearing is oral argument on the papers — not a
trial.

Preliminary
Conversion to plenary he

Modification of previously issued restraints

Order for discovery

Case management order
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Expedited Discovery

The trial judge has discretion whether to permit
expedited discovery, but such requests are
routinely granted in the Chancery Division.

In Axtria v. Dhaval Mukhatyar, Docket No. AM-
000272-22T2 (February 21, 2023), the Appellate
Division reversed an order denying expedited
discovery due to the nature of the case.

“The restrictive covenant purports to have a life
of only one year, and it is alleged that the breach
may have begun as early as four months ago.
Discovery delayed here may be justice denied.”

19



Case Management

Initial case management conference held within 30 days
following the filing of answers of all defendants initially joined

No assigned tracks like in the Law Division — Court sets its own
schedule

Court sets deadlines for discovery, motion practice, and trial

Court may hold additional CMCs as it deems appropriate

20



Recent

Developments
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NJ Uniform Partition of Heirs Property Act

Framework

Establishes the framework for partitioning “Heirs Property” — real estate held by family co-owners without a written partition agreement

Protection

Protects family co-owners from predatory third-party partition actions by requiring a structured buyout process before any forced sale

Equity

Ensures a fair, transparent, and equitable process, especially when property carries family or sentimental value

22



What Is Heirs Property?

Real estate without a written agreement among all co-tenants on
how it can be partitioned

At least one co-tenant must have acquired their interest from a
relative (living or deceased)

Qualifies as heirs property if any of the following apply:
— 20% or more of interests held by co-tenants who are relatives

— 20% or more of interests held by someone who acquired title from
a relative

— 20% or more of co-tenants are relatives

If the Court determines the property is heirs property, the Court

will appoint either a special master or impartial commissioner to

partition the property.

This requirement applies unless all co-tenants agree in writing to

a different approach

23



Role of the Special Adjudicator

&% Manages the Partition Process

Serves on the Court’s behalf to manage the partition process and resolve disputes among co-tenants

) Functions as Gatekeeper

Reduces the need for Court intervention by resolving disputes at the administrative level before they reach the judge

» Expedites Resolution

Resolves issues without requiring Court intervention, significantly accelerating the partition timeline

24



Form Order Appointing Special Adjudicator
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Partition By Sale

) sovwsanervatwatlon |

30 Days After Valuation

If any co-tenant requests partition by sale, the party who filed the action must notify all parties and the special master in writing that any co-tenant
may elect to purchase the interests of those requesting the sale.

YAl 45-Day Election Period

Any co-tenant to buy those interests must give written notice to all parties and the special adjudicator within 45 days of the initial notice.

w

Multiple Buyers

If more than one co-tenant elects to purchase, the special adjudicator allocates the right to buy among them.

S

No Buyers

If no co-tenant elects to purchase, special master notifies the Court; Court proceeds under Section 8(a) and (b) of the Act

26



Sale of Heirs Property

Open-market sale is the default unless the Court finds that sealed bids or an auction
would yield a better economic result for the co-tenants

Choosing a broker (10 days? —if the Court orders an open-market sale, the parties
have 10 days to agree on a licensed real estate broker

Broker appointments —
« if the parties agree, the Court appoints that broker and sets a fair commission
« If the parties do not agree, the Court appoints a neutral licensed broker

Broker’s duties — the broker must market the property in a commercially reasonable
manner, at no less than the Court-approved value, and follow any additional Court-
ordered sale terms

If no 1ualifying offer is received — if the broker cannot secure an offer at or above the
set value within a reasonable time, the Court may:

1) Approve the best available offer,
2) Setanew value and extend the marketing period, or
3)  Order a sealed-bid sale or auction

If Tealed bids or auction are ordered, the Court sets all terms and conditions of the
sale

27



Partition In Kind

If the interests of the co-tenants requesting partition by sale are
not fully purchased, or if any co-tenant still seeks partition in kind
after the buyout period, the special adjudicator must recommend
partition in kind to the Court.

The Court must order partition in kind unless it finds that doing so
would cause great prejudice to the co-tenants as a group.

28



Factors In Determining Great Prejudice

Practicability Economic Impact

Whether dividing would materially reduce the total fair market value vs.
selling as a whole

Family Ownership Sentimental Value

How long the co-tenant and their relatives have owned or possessed the
property

Current Lawful Use Financial Contributions

How a co-tenant uses the property and the harm if that use could not
continue

Other Factors

Any additional considerations the Court finds appropriate

Whether the property can realistically be divided among the co-tenants

Any unique personal or family attachment to the property

Whether co-tenants have paid taxes, insurance, or contributed to upkeep

No one factor is dispositive. Totality of the circumstances. N.J.S.A. 2A:56-53(b)

29



Christakos v. Boyadjis, 262 N.]. 447 (2026)

ISSUE

Determining the appropriate standard for when an attorney owes a duty of care to a non-client such that the non-client can bring an
action for legal malpractice

HOLDING

The Supreme Court adopted Section 51 of the Restatement (Third) of the Law Governing Lawyers; the defendant attorney did not owe a
duty of care to the non-client plaintiff under Section 51(2) or Section 51(3)

TAKEAWAY

Attorneys owe duties to non-clients only in narrow, clearly defined circumstances. Where there is no evidence of invitation to rely or
actual reliance, no duty is owed.

30



QUESTIONS

The Chancery Playbook: Order to Show Cause Practice, Unlocked
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Christakos v. Boyadjis

Supreme Court of New Jersey
October 6, 2025, Argued; January 20, 2026, Decided
A-42 September Term 2024, 090214

Reporter
262 N.J. 447 *; 348 A.3d 966 **; 2026 N.J. LEXIS 10 ***; 2026 L X 81891; 2026 WL 136958

Despina Alice Christakos and Helen Alexandra Christakos, Plaintiffs-Appellants, v. Anthony A. Boyadiis,
Esqg., Defendant-Respondent.

Prior History: [***1] On appea from the Superior Court, Appellate Division.

Christakos v. Boyadjis, 2024 N.J. Super. Unpub. LEXIS 2985, 2024 WL 4982746 (Dec. 5, 2024)

CoreTerms

the will, non-clients, nonclient, duty of care, owed, clear and convincing evidence, beneficiary, heir,
probation, died, third party, appoint, church, testamentary capacity, testamentary document, legal

mal practice, burden of proof, convince, invite, illus, legal malpractice claim, malpractice action, moving
party, incompetent, mal practice, testator's, neighbor, nephew, nieces, testamentary

Case Summary

Overview
Key Legal Holdings

* Where Helen had no communication with Boyadjis between her initial email and Peter's death, never
saw a draft of the 2018 will, and never discussed it with Boyadjis, Peter, or Nick, there was no
invitation to rely and no reliance that could create a duty of care from Boyadjisto Helen.

» Where there was insufficient clear and convincing evidence that Boyadjis knew Peter and Nick
intended their 2018 wills to benefit Helen, particularly given Peter's note stating he would leave
everything to 'Mariann and the Church' and Nick's expressed wish not to involve Helen in his
affairs, Boyadjis did not owe Helen a duty of care under Section 51(3).

* Where Helen claimed Nick's 2018 will should never have been executed because Nick lacked
testamentary capacity, recognizing such a duty could conflict with an attorney's vigorous
representation of their actual client, and the Court declined to recognize such a duty.

Material Facts


https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6HPT-7VR3-SH4Y-S397-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6DK5-22R3-RS2N-B11M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:42GD-2HN0-00YG-H04W-00000-00&context=1530671
https://plus.lexis.com/api/shepards?id=urn:contentItem:6HR0-FTB3-RSF9-H54H-00000-00&category=initial&context=1530671
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* Peter and Nick Christakos executed mirror-image wills in 2003 leaving their estates to each other or
to their brothers Constantine and James per stirpes.

» Helen Christakos (James's daughter) contacted Boyadjisin 2017 to help her uncles update their wills.

* Boyadjis erroneoudly told Peter that under the 2003 wills, all siblings' children would inherit.

» Boyadjis prepared new wills in 2018 dividing the remainder of the estates between the neighbor,
church, and Alice Christakos.

* Both brothers died in 2018, and Helen and Alice sued Boyadjis for legal mal practice.

Controlling Law

* Section 51 of the Restatement (Third) of the Law Governing Lawyers, which the Court formally
adopted to determine when an attorney owes a duty of care to a non-client.

Court Rationale

The Court reasoned that allowing non-clients to sue attorneys for legal malpractice can chill zealous
advocacy, so instances where attorneys are liable to non-clients must be carefully circumscribed. The
Court adopted Section 51 of the Restatement to provide clear standards. For Helen's claim under Section
51(2), the Court found no evidence of invitation to rely or actual reliance. For her claim under Section
51(3), the Court required clear and convincing evidence that Boyadjis knew the brothers intended to
benefit Helen, which was lacking given contrary evidence. The Court also rejected Helen's testamentary
capacity argument based on the Restatement's explicit rejection of such claims.

Outcome
Procedural Outcome

The Supreme Court of New Jersey affirmed the Appellate Division's judgment that Boyadiis did not owe
Helen aduty of care necessary to sustain alegal malpractice claim.

L exisNexis® Headnotes

Civil Procedure > Appeals > Standards of Review > De Novo Review

Civil Procedure > Judgments > Summary Judgment > Entitlement as Matter of Law

Civil Procedure > ... > Summary Judgment > Appellate Review > Standards of Review

Civil Procedure > Trials > Judgment as Matter of Law > Directed Verdicts

Civil Procedure > ... > Summary Judgment > Entitlement as Matter of Law > Genuine Disputes

HN1 Standards of Review, De Novo Review
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A tria court's grant of summary judgment is reviewed de novo. Summary judgment must be granted if
there is no genuine issue as to any material fact, and the moving party is entitled to ajudgment as a matter
of law. N.J. Court Rules 4:46-2 (c). When deciding whether there exists a genuine issue of material fact or
whether the moving party is entitled to judgment as a matter of law, the motion judge engages in the same
analysis as that necessary to rule on a motion for a directed verdict and is guided by the same evidentiary
standard of proof that would apply at the trial on the merits.

Civil Procedure > Judgments > Summary Judgment > Burdens of Proof

Evidence > Burdens of Proof > Clear & Convincing Proof

Civil Procedure > Judgments > Summary Judgment > Entitlement as Matter of Law
HN2 Summary Judgment, Burdens of Proof

When the non-moving party will need to prove a fact by clear and convincing evidence at trial, a motion
judge should grant summary judgment in favor of the moving party if, based on all the evidence in the
record after discovery, no reasonable juror could find the fact proven by clear and convincing evidence.
Clear and convincing evidence is evidence so clear, direct and weighty and convincing as to enable the
factfinder to come to a clear conviction, without hesitancy.

Civil Procedure > Trials> Jury Trials > Province of Court & Jury
Civil Procedure > Appeals > Standards of Review > Questions of Fact & Law
HN3 Jury Trials, Province of Court & Jury

The existence of aduty is generally a question of law for the court.

Torts > Malpractice & Professional Liability > Attorneys
N4 Malpractice & Professional Liability, Attorneys

To sustain a claim for legal malpractice, a plaintiff must prove: (1) the existence of an attorney-client
relationship creating a duty of care by the defendant attorney, (2) the breach of that duty by the defendant,
and (3) proximate causation of the damages claimed by the plaintiff.

Torts > Malpractice & Professional Liability > Attorneys

N5 Malpractice & Professional Liability, Attorneys
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Typicaly, non-clients are unable to show that the defendant attorney owed them a duty of care. The
absence of a direct relationship between an attorney and a nonclient ordinarily negates the existence of
any duty and, by extension, affords no basis for relief.

Torts > Malpractice & Professional Liability > Attorneys
N6 Malpractice & Professional Liability, Attorneys

Attorneys may owe a duty of care to non-clients when the attorneys know, or should know, that non-
clients will rely on the attorneys' representations and the non-clients are not too remote from the attorneys
to be entitled to protection.

Torts > Malpractice & Professional Liability > Attorneys
N7 Malpractice & Professional Liability, Attorneys

Courts must evaluate whether the attorney invited a non-client's reliance because the invitation to rely and
reliance are the linchpins of attorney liability to third parties. Although a duty would not arise in
circumstances involving no representations, no reliance, and a remote third party with whom the attorney
had no relationship, if the attorney's actions are intended to induce a specific non-client's reasonable
reliance then there is a rel ationship between the attorney and the third party to support a duty.

Estate, Gift & Trust Law > Wills > Residuary Clauses
Evidence > Burdens of Proof > Clear & Convincing Proof
HN8 Wills, Residuary Clauses

In New Jersey, clear and convincing evidence is the burden of proof to reform awill.

Evidence > Burdens of Proof > Clear & Convincing Proof
Torts > Malpractice & Professional Liability > Attorneys
HN9 Burdensof Proof, Clear & Convincing Proof

Where the only person who could explain what he wanted to accomplish by the Trust or will is dead, a
plaintiff in a malpractice action who seeks to contradict solemnly drafted and executed testamentary
documents must meet a clear and convincing burden of proof.

Evidence > Burdens of Proof > Clear & Convincing Proof
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HN10 Burdensof Proof, Clear & Convincing Proof

The clear and convincing burden of proof fosters the strong policy that the language of testamentary
instruments controls the disposition of property at death and discourages fraudulent claims. And it deters
the more common problem of suits based on the sincerely held belief that the claimant deserved more than
the will provided.

Estate, Gift & Trust Law > ... > Interpretation > Intent of Testator > Will asaWhole
Torts> Malpractice & Professional Liability > Attorneys
Evidence > Burdens of Proof > Clear & Convincing Proof

HN11 Intent of Testator, Will asaWhole

Only if alegal malpractice claim is supported by clear and convincing evidence that establishes an error in
capturing the testator's intent can the claim succeed despite explicit conflicting language in the
testamentary document.

Torts > Malpractice & Professional Liability > Attorneys
HN12 Malpractice & Professional Liability, Attorneys

The determination of whether the duty undertaken by an attorney extends to a third person not in privity
involves the balancing of various factors, among which are the extent to which the transaction was
intended to affect the plaintiff, the foreseeability of harm to him, the degree of certainty that the plaintiff
suffered injury, the closeness of the connection between the defendant's conduct and the injury suffered,
the moral blame attached to the defendant’'s conduct, and the policy of preventing future harm.

Estate, Gift & Trust Law > ... > Interpretation > Intent of Testator > Will asaWhole
Torts > Malpractice & Professional Liability > Attorneys
Evidence > Burdens of Proof > Clear & Convincing Proof

HN13 Intent of Testator, Will asaWhole

Only if alegal malpractice claim is supported by clear and convincing evidence that establishes an error in
capturing the testator's intent can the claim succeed despite explicit conflicting language in the
testamentary document.

Syllabus
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This syllabus is not part of the Court's opinion. It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed nor approved by the Court and may not
summarize al portions of the opinion.

Despina Alice Christakos v. Anthony A. Boyadjis, Esq. (A-42-24) (090214)
Argued October 6, 2025 -- Decided January 20, 2026
JUSTICE WAINER APTER, writing for a unanimous Court.

In this appeal, the Court considers the appropriate standard for when an attorney owes a duty of care to a
non-client such that the non-client can bring an action for legal mal practice.

Plaintiff Helen Christakos and her mother, plaintiff Despina (Alice) Christakos, brought this action
alleging that attorney Anthony Boyadjis committed legal malpractice in preparing the 2018 wills of Peter
and Nick Christakos, brothers of Alice's late husband, James.

In 2003, Peter and Nick executed mirror-image wills providing that upon one brother's death, his estate
would go to the other brother. If the other brother had died, the estate was to be divided equally among
two of Peter and Nick's then-living brothers, Constantine and James, per stirpes. [***2] In July 2017,
Helen, who is an attorney, emailed Boyadjis, an acquaintance, asking him to contact Peter and Nick
because Peter had told her they were "looking to get their wills/trusts in order." Helen did not know she
was an heir under the 2003 will and had no further contact with Boyadijis until Peter died.

Boyadjis admits that he erroneously told Peter that, under the 2003 will, if one brother pre-deceased the
other, the children of all their eight siblings would inherit, not just Helen and the daughter of Constantine.
Peter then asked Boyadijis to prepare a new will for him and Nick, leaving everything to each other, but
Peter was uncertain about the alternate residuary bequest. Peter later advised Boyadjis that he may want to
leave some of his estate to his neighbor, a church, Alice, and Helen.

Boyadjis received an urgent call from Peter after both he and Nick were admitted to the hospital in
January 2018. According to Boyadjis, Peter instructed him to prepare the wills so that the alternate
residuary bequest would be split equally between the neighbor, the church, and Alice. Boyadjis brought
the wills to the hospital, and Peter executed his will. Boyadjis testified that Nick did [***3] not have
testamentary capacity at that time but was competent to sign his will in April 2018. In what Boyadijis
admits was a second error, both Nick's and Peter's 2018 wills conveyed only their personal property to the
surviving brother, not the entire estate.

Peter died in April 2018 and Nick in October 2018. Their 2018 wills were probated over a challenge by
Helen. Ultimately, the church and the neighbor each agreed to accept $100,000. The remainder of the
estates was awarded to Alice.

Helen and Alice filed this malpractice action alleging that Boyadjis breached the duty of care he owed
them as beneficiaries under Peter's and Nick's wills, including by: misinterpreting the brothers 2003 wills,
causing Peter to request a new will; incorrectly leaving Peter's estate to Alice, the neighbors, and the
Church, rather than to Nick; and omitting Helen as a beneficiary from the 2018 wills.

Boyadjis sought summary judgment, claiming in part that he owed no duty of care to plaintiffs. The tria
court denied the motion. The Appellate Division affirmed in part and reversed in part. It agreed that
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Boyadjis owed Alice a duty of care but disagreed that he owed a duty to Helen. The Court granted
plaintiffs [***4] motion for leave to appeal, 260 N.J. 201, 332 A.3d 4 (2025), and denied Boyadjis's
cross-motion for leave to appeal, 260 N.J. 323, 332 A.3d 1143 (2025).

HELD: The Court adopts the standard set forth in Section 51 of the Restatement (Third) of the Law
Governing Lawyers for determining when an attorney owes a duty of care to a non-client. Here, the
defendant attorney did not owe non-client plaintiff Helen Christakos a duty of care under either Section
51(2) or Section 51(3).

1. To sustain a claim for legal malpractice, a plaintiff must prove: (1) the existence of an attorney-client
relationship creating a duty of care by the defendant attorney, (2) the breach of that duty by the defendant,
and (3) proximate causation of the damages claimed by the plaintiff. Typically, non-clients are unable to
show that the defendant attorney owed them a duty of care. Because allowing non-clients to sue attorneys
for legal malpractice can chill zealous advocacy, instances in which an attorney has been held liable to
non-clients have been carefully circumscribed, but the Court had not formally adopted a controlling
standard. (pp. 16-17)

2. The Court now formally adopts the standard set forth in Section 51 of the Restatement (Third) of the
Law Governing Lawyers that it has relied on in prior cases. First, under subsection (2) of Section 51, a
lawyer owes a duty of care to a non-client when "(a) the lawyer or (with the lawyer's
acquiescence) [***5] the lawyer's client invites the nonclient to rely on the lawyer's opinion or provision
of other legal services, and the nonclient so relies; and (b) the nonclient is not, under applicable tort law,
too remote from the lawyer to be entitled to protection.” In finding that an attorney owed a duty of care to
a non-client bank when he knew that his client had presented fraudulent financial statements but sent an
opinion letter stating he was unaware of any misrepresentations, the Court held that -- although a duty
would not arise in circumstances involving no representations, no reliance, and a remote third party with
whom the attorney had no relationship -- if the attorney's actions are intended to induce a specific non-
client's reasonable reliance, then there is arelationship between the attorney and the third party to support
aduty. (pp. 17-20)

3. Second, under subsection (3) of Section 51, alawyer owes a duty of care to a non-client when: "(a) the
lawyer knows that a client intends as one of the primary objectives of the representation that the lawyer's
services benefit the nonclient; (b) such duty would not significantly impair the lawyer's performance of
obligations to the client; and (c) the absence of such [***6] a duty would make enforcement of those
obligations to the client unlikely." Comment f. to Section 51 addresses situations in which a non-client
seeks to enforce a lawyer's duties to a client. It offers two illustrations that speak directly to the facts of
this case. In Illustration 3, if aclient's intent to benefit a non-client does not appear on the face of a will,
the non-client can establish a duty from the lawyer to the non-client only by producing clear and
convincing evidence that the client communicated to the lawyer the client's intent that the non-client be
the beneficiary of the will. In lllustration 4, a lawyer is not subject to liability to an heir who alleges the
lawyer negligently assisted a client to execute awill despite the client's incompetence because recognizing
such a duty of care "would impair performance of lawyers duty to assist clients even when the clients
competence might later be challenged.”" (pp. 20-24)

4. Here, Boyadjis did not owe Helen a duty of care under either Section 51(2) or Section 51(3). There is
no genuine dispute about Helen's lack of reliance on Boyadjis's legal opinion, an essential element under
51(2). Neither Boyadijis nor Peter nor Nick ever invited Helen to rely on any opinion or statement [***7]
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by Boyadjis, and the evidence confirms that Helen did not so rely. There is aso no duty of care under
Section 51(3)(a) because no reasonable jury could find clear and convincing evidence that Boyadjis knew
that Peter and Nick intended their 2018 wills to benefit Helen. As to Helen's contention that Nick's 2018
will should never have been executed for lack of testamentary capacity, the Restatement explicitly rejects
this theory as grounds for a duty in a legal malpractice case. Recognizing a duty to a purported heir could
conflict with an attorney's vigorous representation of their actual client, and the Court declines to
recognize such a duty here. Because Helen cannot satisfy subsection 51(3)(a), the Court does not reach
subsections (b) and (c). (pp. 25-29)

AFFIRMED.

Counsd: Jay J. Rice argued the cause for appellants (Nagel Rice, attorneys; Jay J. Rice and Michael J.
Paragano, of counsel and on the briefs).

Maximilian J. Mescall argued the cause for respondent (Mescall Law, attorneys; James C. Mescall, of
counsel, and Maximilian J. Mescall, on the brief).

Diana C. Manning argued the cause for amicus curiae New Jersey Sate Bar Association (New Jersey
Sate Bar Association, attorneys; Christine A. Amalfe, of counsel, and Diana C. Manning,
Benjamin [***8] J. DiLorenzo, and Kyle A. Valente, on the brief).

Judges: JUSTICE WAINER APTER delivered the opinion of the Court. CHIEF JUSTICE RABNER and
JUSTICES PATTERSON, PIERRE-LOUIS, FASCIALE, NORIEGA, and HOFFMAN join in JUSTICE
WAINER APTER's opinion.

Opinion by: WAINER APTER

Opinion

[**970] [*458] JUSTICE WAINER APTER delivered the opinion of the Court.

This case asks us to determine the appropriate standard for when an attorney owes a duty of care to a non-
client such that the non-client can bring an action for legal malpractice. We adopt the standard set forth in
Section 51 of the Restatement (Third) of the Law Governing Lawyers. Because plaintiff Helen Christakos
cannot meet that standard, we affirm the judgment of the Appellate Division.

Peter and Nicholas Christakos were two brothers who lived together in their childhood home in Clifton.
Neither ever married, and neither had children. They were two of ten siblings. Plaintiff Helen Christakos
Is the daughter of Peter and Nick's late brother, James. Helen's mother, plaintiff Despina (Alice)
Christakos, was James's wife.
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In 2003, Peter and Nick executed mirror-image wills.! The wills provided that upon one brother's death,
his estate would go to the other brother. If the other brother had died, the estate was to be divided equally
among two of Peter [***9] and Nick's then-living brothers, Constantine and James, per stirpes. The will
also named executors in the following order: Peter or Nick, Constantine, James, Helen, and Alexis
(Constantine's daughter). In 2001, the [*459] brothers also granted Powers of Attorney (POA) in the
same order.

Helen, who is a lawyer, lives in California. She testified at her deposition that she saw Peter and Nick
once or twice a year and spoke with them several times a month. During a conversation in July 2017,
Peter, who was then 86 years old, shared with her his"concern about his.. . . failing health, and . . . about
what would happen" to Nick, who was then 95 years old, if Peter died. At the time, Helen stood to inherit
under the 2003 will as James's daughter, and she was attorney-in-fact under the 2001 POA, but she did not
know about either. Alice, who moved to California in 2014, also knew nothing about the 2003 will or the
2001 POA.

On July 17, 2017, Helen sent an email to an acquaintance, defendant Anthony Boyadjis:

| received a call from my Uncle Peter on Friday. He and my Uncle Nick are looking to get their
willg/trusts in order. . . . [T]hey have been relying on neighbors to bring them food, supplies,
etc. [***10] Peter says his neighbors are nice, but he is concerned that they have ulterior motives.
He'sworried that they are just being nice, because they are out for money. . . . Peter asked meto refer
him to a lawyer to help get their affairs in order, and | wanted to see if this is something you could
help with. . . . | suspect Nick and Peter had wills prepared years ago, but | don't know that for a fact. .
. .2 They may want to re-do their wills to leave some money to the neighbors. Or, they may want to
consult . . . with you about setting up atrust. [**971] I'm not sure, and | didn't want to pry too much.
... I'm happy to help facilitate with communication or being a trustee -- if that's what they want. I'm
also fine being kept out of the loop if that's what they prefer.

After writing that her uncles would "appreciate a call,” Helen had no further contact with Boyadijis until

after Peter died. Alice did not communicate with Boyadjis at al until Peter died.

[*460] Boyadjis certified that he went to meet with Peter and Nick on July 25, 2017. According to
Boyadjis, Peter showed him his 2003 will and stated that Nick's will was a mirror image. Peter asked what
would happen "if one brother pre-deceased the[***11] other," as both James and Constantine had
aready died. Boyadjis stated that the children of Peter's siblings would inherit. Boyadijis later admitted
that this was an error because under the 2003 will, only Helen and Alexis would inherit, not all of Peter's
siblings' children. However, Boyadjis stated that even though he had seen Peter's 2003 will, he did not
realize his error until after Peter and Nick died.

Boyadjis certified that after hearing his response about the nieces and nephew inheriting, "Peter was
adamant that this. . . not occur" because he and Nick "had very little contact with these heirs and did not
want them to receive any part of the estates."? Peter therefore asked Boyadijis to "prepare a new [wi]ill, for

1Peter's 2003 will isin the record; Nick'sis not.

2Helen explained at her deposition that she suspected Nick and Peter had wills because she had seen a copy of her Aunt Stella's will when
Stella died. Stella was also single, never had children, and lived with Peter and Nick in Clifton. Stella's will provided that her estate be
equally divided between Nick and Peter, or, if both predeceased her, between James and Constantine. According to Helen, the other siblings,
Eugene and Alice, were omitted "likely because of a family feud." In the email, Helen wrote: "I suspect Nick and Pete probably have similar
arrangementsin their wills, but | don't know, and | haven't asked."
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both him and Nicholas, leaving everything to each other in the first instance." According to Boyadijis,
Peter "was [still] uncertain about the aternate residuary bequest.”

Boyadjis went to Clifton to meet with the brothers again in November 2017. Boyadjis certified that while
Peter "continued to express uncertainty over the alternate residuary estate, except for his strong desire to
disinherit the nephew and nieces," he "advised that he may want to leave some of his[***12] estate to"
his neighbor, Adrian Padilla (also referred to in the record as Adrian Cruz); to the St. George Greek
Orthodox Church; and to Alice. According to Boyadjis, Peter stated that the Cruz family, i.e., Adrian, his
mother Maria, and her husband Francisco, "had been a lifeline for them, doing the shopping, bringing
meals," etc.

Boyadjiss contemporaneous notes from the meeting, handwritten on a single sheet of paper, list
"Neighbor Adrian Cruz $_?"; [*461] "St. George $_7?'; "Charities?'; "Alice Christakos $_"; "Helen
Christakos $_." At his deposition, Boyadjis testified that Peter told him he needed additional time to
decide, but "I may want to give something to Helen and | may want to give something to Alice." Boyadijis
also tedtified that at some point, Peter told him that Helen was "not as bad as the other" nieces and
nephew.

Boyadjis certified that he received an urgent call from Peter after both Peter and Nick were admitted to the
hospital in January 2018. According to Boyadjis, Peter instructed him "to prepare each [w]ill so that the
sole beneficiary would be the surviving brother and the alternate residuary bequest would be split equally”
between Maria and Francisco Cruz, [***13] the Church, and Alice. Boyadjis brought the wills to the
hospital, and Peter executed his will on January 3, 2018. Boyad;is assessed that "Nick on that date was not
competent to execute awill," so Nick's will remained unsigned.

Boyadjis testified at his deposition that while he was at Peter and Nick's house coordinating a home health
aide for Peter on April 6, 2018, Nick was "in a lucid state [**972] and ha[d] testamentary capacity."
Boyadjis therefore returned on April 7 for Nick to execute his will. According to Boyadjis, Nick was
"very coherent and lucid and just as sharp as he was the day before, which was sharp.” Nick therefore
signed the will.

However, the Passaic County Board of Social Services and Adult Protective Services had in fact been
engaged, since February 2017, by physicians who were concerned that Peter could no longer safely care
for Nick, and Nick could not care for himself. On March 28, 2018, when Nick was home but Peter was in
the hospital, a psychiatrist examined Nick for the purpose of evaluating his competency. She wrote that
Nick was disoriented, "demonstrated moderate to severe cognitive impairment,” and likely had moderate
to severe Alzheimer's disease. She concluded [***14] that he was "unfit and unable" "to govern himself
and/or manage his affairs in any areas," and was incapable of attending a court [*462] hearing. She
therefore recommended that he be adjudicated incompetent, and alegal guardian be appointed.

A second physician examined Nick and reached the same conclusion on April 10, 2018.# And one of the
witnesses who observed Nick sign the will on April 7, 2018, testified that everything that the doctors
found about Nick was true on that date.

3In the complaint, plaintiffs allege that Nick and Peter wanted to disinherit only the children of Eugene, the sibling from whom they were
estranged, not Helen and Alexis.
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In what Boyadjis admits was a second error, although the brothers intended for their entire estate, not just
their personal property, to go to the surviving brother, both Nick's and Peter's 2018 wills conveyed only
their personal property to the surviving brother, dividing the remainder of the estate equally between
Maria and Francisco Cruz, the Church, and Alice.

Peter died on April 11, 2018. After Peter's death, the court-appointed interim administrator located an
undated note from Peter to Nick:

Nick -- [here's] something we have to think about. Our wills. If | die before you -- there is no
problem, you get it al!!! Approximately $630,000.00+. Out of that | may send a check to St. George
Greek Orthodox Church and [***15] also give some to Mariann because she's been such a help. Our
only help. . . . If you go before me, | will leave al to Mariann and the Church, there's no one else who
givesadam!!! If we didn't have Mariann, we would have nobody. Right now we need somebody.

On April 20, 2018, Helen filed a caveat in Surrogate's Court challenging Peter's 2018 will because it did
not convey al of Peter's assets to Nick. Boyadjis filed an order to show cause and a verified complaint
seeking (1) appointment as executor of Peter's estate; (2) reformation of Peter's will to reflect Peter's intent
to convey his entire estate to Nick; (3) admission of the reformed will to probate; and (4) dismissal of
Helen's cavest.

While the probate matter was pending, the Passaic County Board of Social Services moved to appoint
Helen as Nick's guardian. [*463] The court appointed an attorney who interviewed Nick, Helen, Alice,
Boyadjis, and Adrian and Maria Cruz. The attorney submitted a report objecting to Helen's appointment
because "Nick has expressed to me that he does not wish for Helen, or his family ‘from California to be
involved in his personal, legal or financial affairs.”

[**973] Nick died on October 2, 2018. Following Nick's[***16] death, Helen filed another caveat and
Boyadjis filed another order to show cause and verified complaint. Helen eventually sought (1) denial of
probate of Nick's 2018 will; (2) production of Nick's 2003 will; (3) admission of Nick's 2003 will to
probate; and (4) appointment as executrix of Nick's estate. The probate proceedings were consolidated.

In January 2020, Helen and Alice, in their individual capacities, sued Boyadjis for legal malpractice,
breach of fiduciary duty, and other claims. They alleged that as "an attorney who prepared estate planning
documents,” Boyadjis owed them, the beneficiaries, a duty of care. Helen and Alice alleged that Boyadjis
breached that duty by (1) misinterpreting the 2003 wills, and thus causing Peter to request a new will; (2)
incorrectly leaving Peter's estate to Alice, the neighbors, and the Church, rather than to Nick; (3) omitting
Helen as a beneficiary from the 2018 wills; and (4) signing Peter's name on contracts when Helen was the
attorney-in-fact.

In the probate proceedings, the interim administrator listed the value of the estates at $915,000, while
plaintiffs valued the estates at over $1 million. The Cruz family and the Church each agreed [***17] to
accept a payment of $100,000. On January 18, 2023, the probate court issued a consent order approving
those payments; approving a $53,000 payment to the interim administrator for his services; and directing

4Both doctors noted that Adrian "assists [the] brothers with shopping and other household chores* and *Nicholas relies fully on the support of
neighbor Adrian Padilla" A report submitted by a court-appointed attorney as part of the guardianship proceeding likewise documented that
Adrian was at the home when she arrived, and Nick told her that Adrian was "the biggest help."



Page 12 of 19
262 N.J. 447, *463; 348 A.3d 966, **973; 2026 N.J. LEXIS 10, ***17

that Alice receive the remainder of the estates. The court also directed that the modified 2018 wills be
admitted to [*464] probate and Helen be appointed Administrator C.T.A.5 of the estates.

In the legal malpractice action, Plaintiffs obtained an expert report from Ronald L. Davison, Esg. Davison
opined that Boyadjis owed a duty of care to Helen and Alice because he "knew or should have known that
the advice he was giving and the services he provided to Peter and Nick were intended to benefit the [will]
beneficiaries’ and that "if he gave incorrect advice or provided negligent services, the beneficiaries would
be harmed.” Boyadjis breached the duty of care, Davison maintained, by misadvising Peter and Nick
about what the 2003 wills said and never informing Peter or Nick about that error, thus misleading Peter
into thinking he needed a new will. According to Davison, Boyadjis also negligently prepared the 2018
wills and asked Nick to sign without properly ascertaining that he had testamentary [*** 18] capacity.

As damages, Alice, who was pro se in the probate proceedings, sought the money paid to the Cruz family,
the Church, and the interim administrator. Helen sought approximately $575,000 in legal fees.

Boyadjis sought summary judgment, claiming: (1) he owed no duty of care to plaintiffs; (2) plaintiffs
could not establish proximate cause between his conduct and any alleged damages, of which there were
none, because Alice received far more under the 2018 wills than Helen could have received under the
original 2003 wills; and (3) plaintiffs were judicially estopped from arguing that Nick lacked testamentary
capacity to sign his 2018 will because they had asked for that will to be probated.

The trial court denied the motion, finding that Boyadjis owed plaintiffs a duty of care because they were
"known potential beneficiaries of the estates’ and "Boyadjis was aware that legal [*465] work in
misinterpreting and drafting new Wills would reasonably [**974] affect Plaintiffs as beneficiaries." As
to whether Boyadjis breached that duty or proximately caused plaintiffs damages, the trial court held that
both were questions of fact for ajury.

The Appellate Division granted Boyadjis's motion for interlocutory [***19] appeal. Relying on tests set
forth in Pivnick v. Beck, 326 N.J. Super. 474, 477-78, 741 A.2d 655 (App. Div. 1999), aff'd o.b., 165 N.J.
670, 762 A.2d 653 (2000); Estate of Albanese v. Lalio, 393 N.J. Super. 355, 368, 923 A.2d 325 (App. Div.
2007); Petrillo v. Bachenberg, 139 N.J. 472, 483-84, 655 A.2d 1354 (1995); Banco Popular North
America v. Gandi, 184 N.J. 161, 181, 876 A.2d 253 (2005); Restatement (Third) of the Law Governing
Lawyers (Restatement) § 51(3) (Am. Law Inst. 2000); and Stewart v. Soarro, 142 N.J. Super. 581, 593,
362 A.2d 581 (App. Div. 1976), the appellate court affirmed the trial court's determination that defendant
owed Alice "a duty to correctly draft Peter's will" because the wills "were intended to benefit" Alice and
the other beneficiaries "in the precise manner the decedent brothers had intended.”

It disagreed, however, with the trial court's conclusion that defendant owed a smilar duty to Helen,
concluding that the record was "bereft of evidence that . . . Helen was an intended beneficiary" of Peter's
and Nick's 2018 wills. "Indeed,” the appellate court found, "the undisputed evidence established that in
2018 neither Peter nor Nicholas wanted their nieces and nephew[] to share in their estates. Thus, even if
defendant had not erred, Helen would not have been a beneficiary of [the] estates.” The Appellate
Division rgjected Boyadjis's judicial estoppel and proximate cause arguments, and therefore affirmed in
part, reversed in part, and remanded.

5"Administrator Cum Testamento Annexo” (C.T.A.) refers to an administrator who is appointed when there is either no executor provided in
atestator's will or the executor named can no longer serve. Here, Boyadjis renounced executorship for both willsin February 2023.
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Plaintiffs moved for leave to appeal. Boyadjis did not file a response. On March 11, 2025, we granted
plaintiffs motion. 260 N.J. 201, 332 A.3d 4 (2025). Boyadjis then cross-moved for leave to appea. We
denied the motion. [***20] 260 N.J. 323, 332 A.3d 1143 (2025). We granted |leave to appear as amicus
curiae to the New Jersey State Bar Association (NJSBA).

[*466] 1.

Plaintiffs argue that the Appellate Division erroneously determined that Helen was not an intended
beneficiary of Peter's and Nick's 2018 wills because it "ignored two critical facts: that Boyadjis admitted
that he knew Helen was an intended beneficiary of the 2018 wills and that Nicholas's 2018 will was void
for alack of mental competence.” Had Boyadijis carefully read the 2003 wills and properly advised Peter
and Nick of their contents, plaintiffs contend, the 2018 wills would have never been drafted. And Nick's
2018 will was void, plaintiffs assert, because he lacked mental capacity to execute it. Nick's 2003 will,
therefore, "was the proper [w]ill to probate,” and pursuant to that will, assets would have passed to Helen.
In the aternative, "[a]ssuming that Peter and Nicholas did have the testamentary capacity and wanted
Boyadjis to draft new wills in 2018, then multiple statements and admissions existed to conclude that
Helen was an intended beneficiary” of the 2018 wills.

Boyadjis contends that the Appellate Division has "split over which test to apply when anayzing legal
malpractice [***21] claims from beneficiaries of an estate,” alternatively relying on a communication-
based test from Albanese and a foreseeability-based test from Stewart. He argues that this Court should
adopt the communi cations-based test from Albanese or the Restatement test, and should particularly adopt
[llustration 4, which makes clear that a purported heir cannot, through a legal malpractice claim, argue
that a lawyer negligently allowed their client to execute a will "despite [the] [c]lient's incompetence.”
[**975] See Restatement § 51(3) cnt. f., illus. 4. According to Boyadjis, that test precludes Helen's claim
about Nick lacking testamentary capacity.

NJSBA urges this Court not to extend "the scope of attorney liability for malpractice . . . to include a duty
to third parties’ beyond what has been recognized by case law: (1) "if the attorney's actions are intended
to induce," and do induce, a"non-client third party's reasonable reliance on the attorney's representations”;
and (2) when "'the lawyer knows that a client intends as [*467] one of the primary objectives of the
representation that the lawyer's services benefit the nonclient.™ (citing Banco Popular, 184 N.J. at 180,
876 A.2d 253, and quoting Pivnick, 165 N.J. at 671, 762 A.2d 653). NJSBA aso maintains that under
Saffer v. Willoughby, 143 N.J. 256, 271-72, 670 A.2d 527 (1996), fee-shifting in legal malpractice actions
isonly available [***22] "where an attorney acting in afiduciary capacity for the benefit of a non-client
intentionally breached the fiduciary duty owed."

[1.
A.

HN1 Wereview atrial court's grant of summary judgment de novo. Templo Fuente De Vida Corp. v. Nat'l
Union Fire Ins. Co. of Pittsburgh, 224 N.J. 189, 199, 129 A.3d 1069 (2016). Summary judgment must be
granted if "there is no genuine issue as to any material fact,” and "the moving party is entitled to a
judgment . . . as amatter of law." R. 4:46-2(c). "[W]hen deciding whether there exists a 'genuine’ issue of
material fact” or whether the moving party is entitled to judgment as a matter of law, the motion judge
engages in the same analysis as "that necessary to rule on a motion for a directed verdict” and is "guided
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by the same evidentiary standard of proof -- by a preponderance of the evidence or clear and convincing
evidence -- that would apply at the trial on the merits." Brill v. Guardian Life Ins. Co. of Am., 142 N.J.
520, 533-34, 666 A.2d 146 (1995).

In other words, HN2 when the non-moving party will need to prove a fact by clear and convincing
evidence at trial, a motion judge should grant summary judgment in favor of the moving party if, based on
all the evidence in the record after discovery, no reasonable juror could find the fact proven by clear and
convincing evidence. Clear and convincing evidence is "evidence so clear, direct and weighty
and [***23] convincing as to enable [the factfinder] to come to a clear conviction, without hesitancy.” In
re Seamen, 133 N.J. 67, 74, [*468] 627 A.2d 106 (1993) (ateration in original) (internal quotation
omitted).

HN3 The existence of a duty is generally a question of law for the court. Petrillo, 139 N.J. at 479, 655
A.2d 1354,

B.

HN4 To sustain a claim for legal malpractice, a plaintiff must prove: "(1) the existence of an attorney-
client relationship creating a duty of care by the defendant attorney, (2) the breach of that duty by the
defendant, and (3) proximate causation of the damages claimed by the plaintiff.” McGrogan v. Till, 167
N.J. 414, 425, 771 A.2d 1187 (2001).

HN5 Typically, non-clients are unable to show that the defendant attorney owed them a duty of care.
LoBiondo v. Schwartz, 199 N.J. 62, 101, 970 A.2d 1007 (2009) ("The absence of a direct relationship
between an attorney and a nonclient ordinarily negates the existence of any duty and, by extension,
affords no basisfor relief.").

We have long "endeavored to make certain that an advocate will be able to faithfully, fully and zealously
represent hisor [**976] her client without fear of reprisal from others.” Id. at 100, 970 A.2d 1007. And
we have expressed concern that allowing non-clients to sue attorneys for legal malpractice "will not serve
[the] legitimate purpose of creating aremedy for anonclient . . . but instead will become a weapon used to
chill the entirely appropriate [***24] zealous advocacy on which our system of justice depends.” Ibid.
We have therefore held that "the grounds on which any plaintiff may pursue a malpractice claim against
an attorney with whom there was no attorney-client relationship are exceedingly narrow." Green v.
Morgan Props., 215 N.J. 431, 458, 73 A.3d 478 (2013); see also Restatement § 51 cmt. b ("Making
lawyers liable to nonclients . . . could tend to discourage lawyers from vigorous representation. Hence, a
duty of careto nonclientsarisesonly in. . . limited circumstances. . . .").

[*469] C.

Although previous instances in which we have held "an attorney may be liable" to non-client third parties
"hal[ve] been carefully circumscribed,” Green, 215 N.J. at 458, we have not always clearly articulated the
test for when an attorney owes a duty of care to a non-client such that the non-client can bring an action
for legal malpractice. We do so now, expressly adopting the provisions of Section 51 of the Restatement
(Third) of the Law Governing Lawyers that we have relied on in prior cases. See Petrillo, 139 N.J. at 483-
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84, 655 A.2d 1354: Pivnick, 165 N.J. at 671, 762 A.2d 653; Banco Popular, 184 N.J. at 179-80, 876 A.2d
253.

1.

First, under subsection (2) of Section 51 of the Restatement, which we adopt, alawyer owes a duty of care
"to anonclient when and to the extent that":

(a) the lawyer or (with the lawyer's acquiescence) the lawyer's client invites the nonclient to rely on
the lawyer's opinion or provision of other legal services, and the nonclient so relies; [***25] and

(b) the nonclient is not, under applicable tort law, too remote from the lawyer to be entitled to
protection[.]

[Restatement § 51(2).]

We applied that test in Petrillo and Banco Popular. In Petrillo, we considered whether "an attorney for a
seller [of real estate] has a duty not to provide misleading information to potential buyers who the attorney
knows, or should know, will rely on the information.” 139 N.J. at 474, 655 A.2d 1354. Petrillo bought a
piece of land after receiving a report, prepared by the seller's attorney, that misleadingly made it seem like
two of seven percolation tests were successful when, in fact, "the property had passed only two of thirty
percolation tests.” Id. at 475, 655 A.2d 1354. She sued the sdller's attorney for negligent
misrepresentation, arguing that his failure to provide the complete percolation reports violated the duty of
care. Id. at 477, 655 A.2d 1354.

[*470] In adopting the above-quoted language from what was then the proposed Restatement, we held
"that HN6 attorneys may owe a duty of care to non-clients when the attorneys know, or should know, that
non-clients will rely on the attorneys representations and the non-clients are not too remote from the
attorneys to be entitled to protection.” 1d. at 483-84, 655 A.2d 1354. We therefore affirmed the judgment
of the Appellate Division, concluding that the attorney [***26] "had a duty not to misrepresent
negligently the contents of a material document on which he knew others would rely to their financial
detriment.” |d. at 489, 655 A.2d 1354.

In Banco Popular, we allowed a bank to proceed with a negligent misrepresentation claim against the
attorney for one of its creditors. 184 N.J. at 186, 876 A.2d 253. [**977] The bank alleged that to obtain a
loan, the creditor provided fraudulent financial statements. Id. at 184, 876 A.2d 253. The creditor's
attorney knew the statements were fase, yet he "nevertheless negotiated the terms of the loan and
rendered an opinion letter" to the bank stating that "[a]fter due investigation, we are unaware of any
material matters contrary to the representations and warranties of the Borrower or the Guarantor contained
in the Loan Documents.” Id. at 185, 876 A.2d 253.

Again quoting the language from the by-then adopted and published Restatement, we affirmed in part. See
id. at 179-80, 179 n.7, 186, 876 A.2d 253. In so doing, we reiterated that HN7 courts must "evaluat[€]
whether the attorney invited a non-client's reliance” because "the invitation to rely and reliance are the
linchpins of attorney liability to third parties.” 1d. at 181, 876 A.2d 253. Thus, athough "a duty would
[not] arisein . . . circumstances . . . involving no representations, no reliance, and a remote third party
with whom the attorney [***27] had no relationship,” id. at 182, 876 A.2d 253, "[i]f the attorney's actions
are intended to induce a specific non-client's reasonable reliance . . . then there is a relationship between
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the attorney and the third party” to support a duty, id. at 180, 876 A.2d 253. Because the attorney
"intended the Bank to rely on [the] misrepresentation” contained in his opinion letter, we [*471] held that
the bank had stated a claim against the attorney. |d. at 185-86, 876 A.2d 253.

2.

Second, under subsection (3) of Section 51 of the Restatement, which we also adopt, alawyer owes a duty
of care "to anonclient when and to the extent that":

(a) the lawyer knows that a client intends as one of the primary objectives of the representation that
the lawyer's services benefit the nonclient;

(b) such duty would not significantly impair the lawyer's performance of obligations to the client; and

(c) the absence of such a duty would make enforcement of those obligations to the client unlikely[.]

[Restatement 8§ 51(3).]

Comment f. to Section 51 explains that "[w]hen a lawyer knows . . . that a client intends a lawyer's
services to benefit athird person who is not a client, allowing the nonclient to recover from the lawyer for
negligence in performing those services may promote the lawyer's loya and effective pursuit of the
client's objectives,”" especially where "the client has died" [***28] and the non-client may therefore "be
the only person likely to enforce the lawyer's duty to the client." Restatement § 51 cmit. f. For that reason,
"[a] nonclient's claim under Subsection (3) is recognized only when doing so will both implement the
client's intent and serve to fulfill the lawyer's obligations to the client.” Ibid. The comment warns,
however, that "[w]ithout adequate evidence" of the client's intent, "upholding a third person's claim could
expose lawyersto liability for following a client's instructions in circumstances where it would be difficult
to prove what those instructions had been. Threat of such liability would tend to discourage lawyers from
following client instructions. . . ." Ibid.

The comment goes on to explain that when athird person claims "that the lawyer failed to exercise care in
preparing a document, such as awill, . . . the third person must prove the client's intent by evidence that
would satisfy the burden of proof applicable to construction or reformation . . . of the document.” [*472]

Ibid. HN8 In New Jersey, "clear and convincing evidence" is the burden of proof to reform a will.
Pivnick, 165 N.J. at 671, 762 A.2d 653.

[**978] The comment then offers two illustrations that speak directly to the facts of this case. Both arise
when "Client [***29] retains Lawyer to prepare and help in the drafting and execution of a will leaving
Client's estate to Nonclient." Restatement § 51 cmt. f., illus. 2.

In the first, "Nonclient later alleges that Lawyer negligently wrote the will to hame someone other than
Nonclient” as the beneficiary, such that "Client's intent to benefit Nonclient . . . does not appear on the
face of the will." Id. at illus. 3. In that situation, "Nonclient can establish the existence of a duty from
Lawyer to Nonclient only by producing clear and convincing evidence that Client communicated to
Lawyer Client'sintent that Nonclient be" the beneficiary of the will. 1bid.

In the second, "[a]fter Client's death, Heir has the will set aside on the ground that Client was incompetent
and then sues Lawyer for expenses imposed on Heir by the will, alleging that Lawyer negligently assisted
Client to execute a will despite Client's incompetence.” Id. at illus. 4. There, "Lawyer is not subject to
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liability to Heir for negligence. Recognizing a duty by lawyers to heirs to use care in not assisting
incompetent clients to execute wills would impair performance of lawyers duty to assist clients even
when the clients' competence might later be challenged.” Ibid.

We [***30] adopted Section 51(3) of the Restatement, and comment f., in Pivnick. In Pivnick, the
plaintiff brought a legal malpractice action against his father Harry's attorney, alleging that the attorney
negligently drafted atrust agreement that did not reflect Harry's intent to disinherit the plaintiff's sister and
leave Harry's entire estate to the plaintiff. 326 N.J. Super. at 477, 480, 741 A.2d 655. The Appellate
Division noted that "[n]o New Jersey decision has held that a disappointed heir has a malpractice clam
against an attorney for allegedly disregarding the testator's drafting instructions and leaving the heir less
than the testator allegedly intended." Id. at 482, 741 A.2d 655. Although it declined to [*473]

categorically bar such a claim, the court held that "HN9 where the only person who could explain what he
wanted to accomplish by the Trust" or will is dead, a plaintiff in a malpractice action who seeks "to
contradict solemnly drafted and executed testamentary documents’ must meet "a clear and convincing
burden of proof." Id. at 484, 741 A.2d 655.

The Appellate Division reasoned that imposing "[t]he clear and convincing burden™ of proof serves three
purposes. Id. at 485, 741 A.2d 655. HN10 First, it "fosters our strong policy that the language of
testamentary instruments controls the disposition of property at death." Ibid. Second, it
"discourage[s] [***31] fraudulent claims.” Ibid. And third, it "deters the more common problem of suits
based on the sincerely held belief that the claimant deserved more than the will provided.” 1bid.

HN11 Therefore, only "if alega malpractice claim is supported by clear and convincing evidence that
establishes an error in capturing the testator's intent” can the claim "succeed despite explicit conflicting
language in the testamentary document.” Ibid. The Appellate Division ultimately dismissed plaintiff's
complaint. Seeid. at 491-92, 741 A.2d 655.

We affirmed, "substantially for the reasons stated in the opinion of the Appellate Division." 165 N.J. at
671, 762 A.2d 653. We added one additional source of "authoritative support,” which we quoted at length:
Section 51(3) of the Restatement, and comment f. Seeibid.

3.

In formally adopting Section 51(2) and (3) to assess non-client claims against attorneys, [**979] we
expressly decline to adopt the six-factor balancing test set forth by the Supreme Court of California in
Lucas v. Hamm, 56 Cal. 2d 583, 15 Cal. Rptr. 821, 364 P.2d 685, 688 (Cal. 1961), and adopted by the
Appellate Division in Stewart years before the Restatement. See 142 N.J. Super. at 593, 362 A.2d 581
("HN12 The determination of whether the duty undertaken by an attorney [*474] extends to a third
person not in privity involves the balancing of various factors, among which are the extent to which the
transaction was intended to affect the [***32] plaintiff, the foreseeability of harm to him, the degree of
certainty that the plaintiff suffered injury, the closeness of the connection between the defendant's conduct
and the injury suffered, the moral blame attached to the defendant's conduct, and the policy of preventing
future harm.") (quotation mark omitted). Although some of the Lucas/Stewart factors are similar to
considerations included in the Restatement, others are difficult to consistently apply and introduce
unnecessary uncertainty into a lawyer's obligations to non-clients.

We similarly decline to adopt Boyadjis's "communication-based" test, in part because we do not read
Albanese to adopt any such test. We note, however, that our holding here is consistent with Albanese, in
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which the Appellate Division declined "to extend the duty a lawyer owes to third parties who are
beneficiaries of an estate the lawyer represents.” 393 N.J. Super. at 377, 923 A.2d 325; see also id. at 360-
61, 377, 923 A.2d 325 (noting that there were "no allegations of any communications by" the lawyer "with
or directed to the sisters’ who were non-executrix beneficiaries of the estate).

V.

Applying these principles to plaintiffs motion for leave to appeal, we hold that Boyadjis did not owe a
duty of care to Helen[***33] under either Section 51(2) or Section 51(3). We therefore affirm the
judgment of the Appellate Division.

A.

First, there is no genuine dispute regarding Helen's lack of reliance on Boyadjiss lega opinion, an
essential element under Section 51(2). Neither Boyadjis nor Peter nor Nick ever invited Helen to rely on
any opinion or statement by Boyadjis, and the evidence confirms that Helen did not so rely. As the
Appellate Division noted, Helen had no communication with Boyadjis between [*475] the time she
asked him if he could contact her uncles and the time of Peter's death. She testified that before Peter died,
she never saw a draft of the 2018 will and never discussed anything related to it with Boyadjis, Peter, or
Nick. Boyadjis never provided Helen with any legal opinion, or any other statement. Helen admitted that
she had no knowledge of the discussions that occurred between Boyadjis, Peter, and Nick. Therefore,
there was no invitation to rely, and no reliance, that could create a duty of care from Boyadjis to Helen
based on Petrillo and Banco Popular.

B.

There is aso no duty of care in this case under Section 51(3)(a). That is so because no reasonable jury
could find clear and convincing evidence that Boyadjis knew that Peter and Nick intended their 2018
wills[***34] to benefit Helen.

1.

All agree that Peter and Nick's intent to benefit Helen "does not appear on the face of" the 2018 wills. See
Restatement § 51 cmit. f., illus. 3. Yet Helen "wishes to prove" that Peter and Nick's intent, at least as to
her being a beneficiary of their 2018 wills, "was exactly the [**980] opposite of what was clearly stated”
in "the testamentary document([s]." See Pivnick, 326 N.J. Super. at 485, 491-92, 762 A.2d 653.

Therefore, under Illustration 3 and Pivnick, Helen "can establish the existence of a duty from [Boyadijis]
to [her] only by producing clear and convincing evidence that [Peter and Nick] communicated”" to
Boyadjis their intent that Helen be a beneficiary of their 2018 wills. See Restatement 8 51 cmit. f., illus. 3;
Pivnick, 326 N.J. Super. at 485, 762 A.2d 653 (stating that HN13 only "if a legal malpractice claim is
supported by clear and convincing evidence that establishes an error in capturing the testator's intent” can
the claim "succeed despite explicit conflicting language in the testamentary document™).

[*476] Helen cannot meet that standard. In support of her claim that Peter and Nick intended for her to
be a beneficiary of their 2018 wills, Helen relies on one handwritten page of notes from Boyadjis's
meeting with Peter and Nick in November 2017, which includes "Helen Christakos $_." Boyadjis also
testified at his deposition that Peter [***35] characterized Helen as "not as bad as the other" nieces and
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nephew, and Peter stated that while he needed additional time to decide, "1 may want to give something to
Helen and | may want to give something to Alice."

Those vague references cannot constitute clear and convincing evidence that Peter and Nick told Boyadjis
that they intended the 2018 wills to benefit Helen, especialy in light of three pieces of evidence that point
the other way. First is Peter's handwritten note to Nick that if Nick predeceased Peter, Peter would leave
everything he had to "Mariann and the Church" because "there's no one else who gives a dam!!!" Helen's
name is altogether absent from the note. Second is the report from the attorney appointed to represent
Nick in the guardianship proceeding recommending that Helen not be appointed Nick's guardian because
"Nick has expressed . . . that he does not wish for Helen, or his family 'from California to be involved in
his personal, legal, or financial affairs." And third is Boyadjis's testimony that Peter and Nick repeatedly
stated that they did not want any of their nieces or nephew to inherit.

A reasonable jury thus could not conclude, by clear and convincing [***36] evidence, that the brothers
made it clear to Boyadjis that Helen was to be a beneficiary of their 2018 wills.

2.

As to Helen's contention that Nick's 2018 will should never have been executed because Nick lacked
testamentary capacity, the Restatement explicitly rejects this theory as grounds for a duty in a legd
mal practice case. As Boyadijis notes, Illustration 4 expressly providesthat if a purported heir sues alawyer
aleging that the lawyer negligently allowed their client, who [*477] lacked testamentary capacity, to
execute awill, the "[lI]Jawyer is not subject to liability" to the purported heir for negligence. Restatement §
51 cmt. f., illus. 4. Thisis so because "[r]ecognizing a duty by lawyers to heirs to use care in not assisting
incompetent clients to execute wills would impair performance of lawyers duty to assist clients.” Ibid.

In other words, recognizing a duty to a purported heir could conflict with an attorney's vigorous
representation of their actual client. We decline to recognize such a duty here.

3.
Because Helen cannot satisfy subsection 51(3)(a), we do not reach subsections (b) and (c). We also do not

reach the NJSBA's argument, which was neither raised nor [**981] adopted by any party to this case,
about fee-shifting in legal malpractice actions [***37] under Saffer, 143 N.J. at 271-72, 670 A.2d 527.

V.

We hold that Boyadjis did not owe Helen a duty of care necessary to sustain a legal malpractice claim.
The judgment of the Appellate Division is therefore affirmed.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, PIERRE-LOUIS, FASCIALE, NORIEGA,
and HOFFMAN join in JUSTICE WAINER APTER's opinion.

End of Document
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OSC AS ORIGINAL PROCESS - SUMMARY ACTION
PURSUANT TO R 4:67-1(A)

FAMILY PART R. 5:4-3(b)

SUBMITTED WITH NEW COMPLAINT

SUPERIOR COURT OF NEW JERSEY

DIVISION COUNTY

PART

[Insert the plaintiff’s name], Docket No.:

Plaintiff(s), CIVIL ACTION
V.
ORDER TO SHOW CAUSE
[Insert the defendant’s namel], SUMMARY ACTION
Defendant(s).
THIS MATTER being brought before the Court by , attorney for

plaintiff, [insert the plaintiff’s name], seeking relief by way of summary action pursuant to R. 4:67-

1(a), based upon the facts set forth in the verified complaint filed herewith; and the Court having
determined that this matter may be commenced by order to show cause as a summary proceeding
pursuant to [insert the statute or court rule that permits the matter to be brought as a summary action] and for

good cause shown.

ITISonthis  day of , 20, ORDERED that the [defendant(s)
or alternate: parties in interest], [insert defendant’s or parties in interest name(s)], appear and show cause
on the day of , 20 before the Superior Court at the

County Courthouse in , New Jersey at  o’clock in the

noon, or as soon thereafter as counsel can be heard, why judgment should not be entered for:
A. [Set forth with specificitv the return date relief that the plaintiff is seeking ];
B. ;
C. ;

D. Granting such other relief as the court deems equitable and just.
And it is further ORDERED that:
1. A copy of this order to show cause, verified complaint and all supporting

affidavits or certifications submitted in support of this application be served upon the



[defendant(s) or alternate: parties in interest], [personally or alternate: describe form of substituted
service] within __ days of the date hereof, in accordance with R. 4:4-3 and R. 4:4-4, this being
original process.

2. The plaintiff must file with the court his/her/its proof of service of the pleadings
on the [defendant(s) or alternate: parties in interest] no later than three (3) days before the return
date.

3. [Defendant(s) or alternate: Parties in interest] shall file and serve a written answer,
[an answering affidavit or a motion returnable on the return date] /Family Part alternate: appearance
or response] to this order to show cause and the relief requested in the verified complaint and

proof of service of the same by , 20 . The answer, [answering affidavit or

a motion] [Family Part alternate: appearance, response], as the case may be, must be filed with the
Clerk of the Superior Court in the county listed above and a copy of the papers must be sent

directly to the chambers of Judge

4. The plaintiff must file and serve any written reply to the defendant’s order to

show cause opposition by , 20 . The reply papers must be filed with the

Clerk of the Superior Court in the county listed above and a copy of the reply papers must be
sent directly to the chambers of Judge

3l If the [defendant(s) or alternate: parties in interest], do/does not file and serve
opposition to this order to show cause, the application will be decided on the papers on the return
date and relief may be granted by default, provided that the plaintiff files a proof of service and a
proposed form of order at least three days prior to the return date.

6. If the plaintiff has not already done so, a proposed form of order addressing the
relief sought on the return date (along with a self-addressed return envelope with return address
and postage) must be submitted to the court no later than three (3) days before the return date.

7. [Defendant(s) or alternate: parties in interest] take notice that the plaintiff has filed a
[lawsuit] [Family Part alternate: divorce action] against [you][the estate of | in the
Superior Court of New Jersey. The verified complaint attached to this order to show cause states
the basis of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written
answer, [an answering affidavit or a motion returnable on the return date to the order to show
cause] [Family Part alternate: appearance or response] and proof of service before the return date of

the order to show cause.



These documents must be fled with the Clerk of the Superior Court [Surrogate] in the
county listed above. A list of these offices is provided. Include a $ filing fee payable
to the “Treasurer State of New Jersey [Surrogate of County].” You must also send a
copy of your answer, [answering affidavit or motion] [Family Part alternate: appearance or
response] to the plaintiff’s attorney whose name and address appear above, or to the plaintiff, if
no attorney is named above. A telephone call will not protect your rights; you must file and
serve your answer, [answering affidavit or motion] [Family Part alternate: appearance or response]
(with the fee) or judgment may be entered against you by default.

8. If you cannot afford an attorney, you may call the Legal Services office in the
county in which you live. A list of these offices is provided. If you do not have an attorney and
are not eligible for free legal assistance you may obtain a referral to an attorney by calling one of
the Lawyer Referral Services. A list of these numbers is also provided.

9. The Court will entertain argument, but not testimony, on the return date of the
order to show cause, unless the court and parties are advised to the contrary no later than

days before the return date.

J.S.C.



OSC as Original Process —
Submitted with New Complaint
Preliminary Injunctive Relief and
Temporary Restraining Order
Pursuant to Rule 4.:52

Superior Court of New Jersey
Division Part
County

,  Docket Number
Civil Action

Order to Show Cause
Defendant(s), With Temporary Restraints
Pursuant to Rule 4:52

Plaintiff(s)

This matter being brought before to the court by , attorney

for plaintiff, , seeking relief by way of temporary

restraints pursuant to R. 4:52, based upon the facts set forth in the verified complaint filed
herewith; and it appearing that [ the defendant has notice of this application, or (] defendant
consent’s to plaintiff’s application, or [J immediate and irreparable damage will probably result

before notice can be given and a hearing held, and for good cause shown;

Itisonthis ___ day of ,20__, ORDERED that defendant,
, appear and show cause before the Superior Court at the
County Courthouse in . New Jersey
at ___ o’clockinthe ___ noon or as soon thereafter as counsel can be heard, on the
__ dayof , 20 why an order should not be issued preliminarily
enjoining and restraining defendant, , from: (set forth with

specificity the return date relief that the plaintiff is seeking)

A.
B.
C.
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D. Granting such other relief as the court deems equitable and just.

And it is further ORDERED that pending the return date herein, the defendant is
[temporarily] enjoined and restrained from: (set forth with specificity the temporary restraints
that the plaintiff is seeking)

A.

B.

C.
And it is further ORDERED that:

1. The defendant may move to dissolve or modify the temporary restraints herein contained

on two (2) days’ notice to the plaintiff’s attorney or alternate: plaintiff

2. A copy of this order to show cause, verified complaint, legal memorandum and any

supporting affidavits or certifications submitted in support of this application be served upon

the defendant [] personally, or [ describe form of substituted service within days of

the date hereof, in accordance with R. 4:4-3 and R. 4:4-4, this being original process.

3. The plaintiff must file with the court his/her/its proof of service of the pleadings on the
defendant no later than three (3) days before the return date.

4. Defendant shall file and serve a written response to this order to show cause and the
request for entry of injunctive relief and proof of service by . The original
documents must be filed with the Clerk of the Superior Court in the county listed above. A
directory of these offices is available in the Civil Division Management Office in the county

listed above and online at njcourts.gov. You must send a copy of your opposition papers

directly to Judge ., whose address is

, New Jersey. You must

also send a copy of your opposition papers to the plaintiff’s attorney whose name and address
appears above, or to the plaintiff, if no attorney is named above. A telephone call will not
protect your rights; you must file your opposition and pay the required fee of $ and
serve your opposition on your adversary, if you want the court to hear your opposition to the

injunctive relief the plaintiff is seeking.
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5. The plaintiff must file and serve any written reply to the defendant’s order to show cause
opposition by . The reply papers must be filed with the Clerk of the Superior Court
in the county listed above and a copy of the reply papers must be sent directly to the chambers
of Judge

6. If the defendant does not file and serve opposition to this order to show cause, the
application will be decided on the papers on the return date and relief may be granted by
default, provided that the plaintiff files a proof of service and a proposed form of order at least
three days prior to the return date.

7. If the plaintiff has not already done so, a proposed form of order addressing the relief
sought on the return date (along with a self-addressed return envelope with return address and
postage) must be submitted to the court no later than three (3) days before the return date.

8. Defendant take notice that the plaintiff has filed a lawsuit against you in the Superior
Court of New Jersey. The verified complaint attached to this order to show cause states the
basis of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written
answer to the complaint and proof of service within 35 days from the date of service of this
order to show cause; not counting the day you received it.

These documents must be filed with the Clerk of the Superior Court in the county listed
above. A directory of these offices is available in the Civil Division Management Office in the
county listed above and online at njcourts.gov. Include a § filing fee payable to the
“Treasurer State of New Jersey.” You must also send a copy of your Answer to the plaintiff’s
attorney whose name and address appear above, or to the plaintiff, if no attorney is named
above. A telephone call will not protect your rights; you must file and serve your Answer (with
the fee) or judgment may be entered against you by default. Please note: Opposition to the
order to show cause is not an Answer and you must file both. Please note further: if you do not
file and serve an Answer within 35 days of this Order, the Court may enter a default against you

for the relief plaintiff demands.
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9. If you cannot afford an attorney, you may call the Legal Services office in the county in
which you live or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJ-LAW
(1-888-576-5529). If you do not have an attorney and are not eligible for free legal assistance
you may obtain a referral to an attorney by calling one of the Lawyer Referral Services. A
directory with contact information for local Legal Services Offices and Lawyer Referral
Services is available in the Civil Division Management Office in the county listed above and
online at njcourts.gov.

10.The court will entertain argument, but not testimony, on the return date of the order to
show cause, unless the court and parties are advised to the contrary no later than _____ days

before the return date.

J.S.C.
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Prepared by the Court.

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION - ESSEX COUNTY

Plaintiff, DOCKET NO.:
CIVIL ACTION

ORDER APPOINTING SPECIAL
ADJUDICATOR PURSUANT TO THE
UNIFORM PARTITION OF HEIRS

Defendant(s). PROPERTY ACT

THIS MATTER having been brought before the Court by plaintiff,

, seeking partition under the Uniform Partition of Heirs Property Act,

N.J.S.A. 2A:56-45, et. seq. (“the Act”), and the Court having determined that the property at issue
is Heirs Property, and for good cause shown, it is on this day of

ORDERED that pursuant to N.J.S.A. 2A:56-47(a),

, an impartial third party, is hereby appointed Special Adjudicator (“SA™)

for all proceedings and determinations required under the Act and Rules of the Court; and it is
further

ORDERED that the SA shall be compensated at a rate of $ per hour. All fees
shall be billed monthly, split equally between the parties, and paid within thirty (30) days of
receipt; or as otherwise ordered by the court; and it is further

ORDERED that the within ten (10) days of the appointment of the SA, all parties shall
advise the SA in writing whether they agree as to the property’s value or to another method of
valuation of the property; and it is further

ORDERED that the parties shall provide to the SA within thirty (30) days of the date of
this Order, a copy of all pleadings and all documents upon which each party intends to rely in

support of their positions with regard to the partition, including but not limited to, any documents



relating to value and claims concerning the allocation of proceeds from a sale of the property. After

a review of the submissions, and if deemed necessary, the SA may order limited discovery as

follows:

1.

Limited interrogatories: Parties shall serve upon the other parties ten (10) single
question interrogatories within ten (10) days of this Order and serve responses within
twenty (20) days;

Requests for conforming Documents: Document requests are to be served within ten
(10) days, and the requests are to be responded to within twenty (20) days;
Depositions, if any, are at the discretion of the SA and are limited to parties only. The
SA, at his/her discretion, may extend depositions to any co-owners that are not parties
to the case. Any such depositions shall be completed no later than sixty (60) days from

the date of this Order or be deemed waived; and it is further

ORDERED that:

1.

Unless the parties agree to a value of the property or to any alternative valuation
methods, the SA shall order an independent appraisal of the property by a disinterested
third party to determine its fair market value (which appraisal shall assume sole
ownership of the property), the cost of which shall be equally split by the parties. The
appraisal shall proceed concurrently with discovery. Within thirty (30) days of receipt
by the appraiser of the assignment from the SA, the appraiser of the property shall file
a copy of the sworn appraisal with the SA who shall then forward same to the parties;
Objections to the appraisal shall be submitted to the SA within thirty (30) days of the

receipt of the appraisal;



3. Thereafter, the SA shall promptly schedule a hearing to determine the fair market value,
and to determine all other issues raised by the parties, and shall thereafter submit his/her
written determination to the Court for entry of an Order based thereon; and it is further

ORDERED that any party may appeal the SA’s determination as to the value and

allocation of proceeds directly to the trial judge within ten (10) days of any written determination.
Any appeal is limited to ten (10) pages from the moving party and ten (10) pages from the
responding party.

1. If no appeal is forthcoming following the determination of value by the SA, and the
entry of an Order by the Court confirming the value, or the entry of an Order by the
Court following any appeal, the SA shall administer the statutory buyout process set
forth in the Act at sections 2A:56-51(a)-(h) as follows:

a. Ensure timely written notice is sent to the parties regarding their right to
purchase interests of cotenants requesting partition by sale;

b. Oversee and allocate purchase rights among electing cotenants, apportioning
interests based on fractional ownership and managing payments into the
Superior Court Trust Fund;

c. Issue orders reallocating interests upon successful buyouts and authorizing
disbursements from the Trust Fund;

d. If no cotenant elects or completes payment, report in writing to the Court for
final resolution;

2. Upon timely request by other cotenants, the SA may authorize additional sale of

interests belonging to cotenants who do not appear in the action, following a hearing to



set fair and reasonable terms and ensuring purchase prices are paid and reallocated
appropriately;

3. Ifthe interests of all cotenants seeking buyout are not purchased by other cotenants, or
if a partition in kind is requested, the SA shall provide the Court with a recommendation
regarding partition in kind or sale, considering factors set forth in the Act;

4. Upon request, the SA shall aggregate interests of two or more cotenants for partition
purposes;

5. If partition in kind is ordered and interests of certain cotenants remain unknown,
unlocatable, or in default, the SA shall allocate a portion of the property corresponding
to their combined interests as determined by the Court;

6. If a partition sale is ordered, the SA shall oversee broker appointment procedures,
report offers to the Court, and, when necessary, supervise open-market sale, auction,
or sealed bids, ensuring all procedural and reporting requirements are met; and it is
further

ORDERED that the Court retains jurisdiction; and it is further

ORDERED that a Copy of this Order shall be served upon all interested parties within

seven (7) days of the date herein.

Hon. P.J.Ch.
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