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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
Krug v. State Parole Board (A-12-24) (089603) 

 
Argued February 3, 2025 -- Decided August 11, 2025 
 
WAINER APTER, J., writing for the Court. 
 
 The Parole Act of 1948 permitted the Board to consider the merits of parole 
with reference to “all existing available records.”  The Parole Act of 1979 allowed 
the Board, at a second or subsequent parole hearing, to consider only “new 
information” filed since the prior hearing.  A 1997 amendment abolished that new-
information limitation and allowed the Board, during second or subsequent hearings, 
to once again consider all relevant information about an inmate.  In this appeal, the 
Court considers whether the State Parole Board’s determination to consider all 
relevant information about appellant Fred Krug -- rather than only “new 
information” filed since his last parole hearing -- violated the ex post facto 
protections of the federal and state constitutions. 
 

Krug committed the crimes for which he is now incarcerated in 1973.  The 
Parole Board denied Krug’s applications for parole in 1994, 1995, 2012, and 2016.  
In August 2022, Krug became eligible for parole for a fifth time.  Although Krug 
incurred thirty disciplinary infractions while in prison, he has been infraction-free 
since 2003, except for one refusal to submit to a search in 2017.  A Board panel held 
a parole hearing in January 2023 and again denied parole by filling out a one-page 
form.  As reasons for the denial, the panel checked twelve boxes related to pre-2016 
information.  The panel also checked four boxes possibly related to information 
gathered since the 2016 hearing.  The panel checked six boxes for mitigating 
information.  However, the panel ultimately checked a box labeled “(Prior to 
8/19/1997)” that read, “The Panel has determined a substantial likelihood exists that 
you would commit a new crime if released on parole at this time.”  The panel set a 
future eligibility term of thirty-six months. 
 

Krug appealed to the full Board, arguing, among other things, that the panel 
violated the 1979 Act by “present[ing] no new evidence since previous . . . denials 
of parole to justify his continued confinement.”  In a final agency decision, the full 
Board affirmed the panel’s determinations.  The Appellate Division affirmed the 
denial of parole.  The Court granted certification.  258 N.J. 510 (2024). 
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HELD:  Constitutional ex post facto prohibitions forbid only punishment beyond 
what was contemplated at the time the crime was committed.  Because the law at the 
time of Krug’s offenses permitted the Board to consider the same “all existing” 
information it may now consider, retroactive application of the 1997 amendment to 
Krug created no risk of additional punishment.  The Court therefore rejects Krug’s 
ex post facto challenge. 
 
1.  Under the Parole Act of 1948, the Parole Board was required to assess whether 
the inmate had served enough time in prison and been sufficiently punished in terms 
of both society’s need for adequate punishment and the inmate’s rehabilitation.  In 
1979, the New Jersey penal laws underwent a significant change.  The Legislature 
adopted a new Code of Criminal Justice, requiring more definite and severe 
sentences, including mandatory minimum terms.  At the same time, the 1979 Act 
replaced the 1948 Act’s dual considerations of (1) the likelihood of recidivism and 
(2) the sufficiency of punishment with only one criterion:  whether the inmate would 
likely commit another crime if released.  It thus precluded the Parole Board from 
considering whether the prisoner had been sufficiently punished.  And it created a 
presumption in favor of release, shifting the burden to the State to prove that the 
prisoner should not be released.  As to second and subsequent hearings, the 1979 Act 
narrowed the information on which the Board could rely to deny parole, providing 
that “[a]n inmate shall be released on parole . . . unless new information . . . 
indicates by a preponderance of the evidence that there is a substantial likelihood 
that the inmate will commit a crime . . . if released . . . at such time.”  The 1979 
Act’s new-information limitation was interpreted to mean the Board was required to 
base its decision strictly on information developed since the previous denial of 
parole and could not deny parole at subsequent hearings if there had been no 
institutional infractions committed by the inmate since the last review.  (pp. 11-14) 
 
2.  In 1995, then-Governor Whitman appointed a Study Commission on Parole to 
undertake a thorough study of the parole system.  The Commission published a final 
report with recommendations to expand the authority of the Parole Board to deny 
parole to inmates who cannot safely be returned to the community.  It recommended 
removing the 1979 Act’s new-information limitation during second and subsequent 
parole hearings to allow a comprehensive review of all relevant information in an 
inmate’s record.  In 1997, the Legislature accepted the Commission’s 
recommendations and amended the Parole Act.  The amended Act allowed the Board 
to deny parole if it found, by a preponderance of the evidence, that the inmate has 
failed to cooperate in his or her own rehabilitation or that there is a reasonable 
expectation that the inmate will violate conditions of parole imposed, and it adopted 
that same new substantive standard for second and subsequent hearings, abolishing 
the requirement that the Board consider only new information.  (pp. 15-18) 
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3.  The New Jersey and United States Constitutions both prohibit ex post facto laws 
-- a law that imposes a punishment for an act not punishable at the time it was 
committed or imposes additional punishment beyond what was prescribed at the 
time of commission.  Critical to relief under the Ex Post Facto Clause is not an 
individual’s right to less punishment, but the lack of fair notice and governmental 
restraint.  The U.S. Supreme Court has applied the same analysis when examining a 
change to a parole law.  The controlling inquiry is whether retroactive application of 
the new parole law created a sufficient risk of increasing the measure of punishment 
attached to the covered crimes, or created a significant risk of prolonging an 
individual’s incarceration beyond that contemplated at the time the crime was 
committed.  Thus, when confronted with the claim that a parole law has worked an 
ex post facto violation on an inmate, a court must compare the allegedly offensive 
parole law with the parole law in effect at the time of the inmate’s crime and ask 
whether the parole standards of the newer act are more rigorous or burdensome than 
were the standards of the older one.  (pp. 18-22) 
 
4.  The Court discusses decisions addressing ex post facto challenges to the 1979 
Act and the 1997 amendments in state and federal court.  Trantino v. State Parole 
Board (Trantino V) correctly stated that “[t]he critical inquiry is whether the statute 
realistically produces a sufficient risk of increasing the measure of punishment as to 
offend the constitutional prohibition.”  331 N.J. Super. 577, 610 (App. Div. 2000).  
But it also implied that a “procedural modification that does not constitute a 
substantive change in the parole release criteria” cannot violate the Ex Post Facto 
Clause.  Ibid.  Under controlling U.S. Supreme Court precedent, “simply labeling a 
law ‘procedural’ . . . does not thereby immunize it from scrutiny under the Ex Post 
Facto Clause.”  Collins v. Youngblood, 497 U.S. 37, 46 (1990).  To the extent 
Trantino V has been read to mean that procedural changes cannot violate the State or 
Federal Ex Post Facto Clauses, the Court overrules that decision.  (pp. 22-27) 
 
5.  But the ex post facto analysis is concerned solely with whether a statute assigns 
more disadvantageous criminal or penal consequences to an act than did the law in 
place when the act occurred.  That remains true when it comes to changes in parole 
laws.  At the time of Krug’s offense, the Board was entitled to review “old” 
information, including an inmate’s criminal history and the seriousness of the 
offense for which the inmate was incarcerated.  The 1997 amendment restored the 
Board’s ability to consider that information.  In so doing, it poses no risk of 
increasing Krug’s punishment beyond what was contemplated at the time of his 
offense.  (pp. 27-29) 
 
6.  The Court explains that its agreement with the Board on the meaning of the Ex 
Post Facto Clause does not in any way signal approval of its litigation position either 
in this case or in earlier cases.  But although the Court does not condone the Board’s 
litigation position in this case, that does not change the meaning of the Federal and 
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State Ex Post Facto Clauses.  The Court does not opine on whether the facts of this 
case, or any case involving a change in law that conferred a benefit on an inmate for 
many years, and then subsequently repealed that benefit, could implicate due process 
or fundamental fairness concerns.  (pp. 29-32) 
 
 AFFIRMED AS MODIFIED. 
 
 JUSTICE NORIEGA, dissenting, expresses the view that, rather than a rigid 
formula, the constitutional principles that animate the Ex Post Facto Clause -- 
notice, governmental restraint, and preservation of the social compact between the 
government and the governed -- should drive an ex post facto analysis.  Justice 
Noriega notes that focusing an ex post facto analysis on whether a new law increases 
punishment when compared to the law in effect at the time of the offense works well 
in the typical sentencing case scrutinizing a single legislative change, but that parole 
is different because, over the potentially very long period during which an 
incarcerated individual is subject to a parole regime, the government may 
legitimately change that regime to the individual’s advantage, revising the social 
compact and thereby recentering the ex post facto analysis away from the offense 
date and onto the legislative change.  Here, Justice Noriega writes, the Legislature 
subjected Krug and similarly situated individuals to the 1979 Parole Act when it 
passed the provision, which replaced and repealed the 1948 Act for all those 
incarcerated at the time.  In Justice Noriega’s view, the Ex Post Facto Clause was 
specifically designed to forbid and prevent maneuvering such as the 2022 
application to Krug’s case of the more restrictive parole conditions enacted in 1997. 
 
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, PIERRE-LOUIS, 
FASCIALE, and HOFFMAN join in JUSTICE WAINER APTER’s opinion.  
JUSTICE NORIEGA filed a dissent. 
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JUSTICE WAINER APTER delivered the opinion of the Court. 

 
This case arises from legislative changes to the information the State 

Parole Board may consider in granting or denying parole.  The Parole Act of 

1948 permitted the Board to consider the merits of parole with reference to “all 

existing available records.”  L. 1948, c. 84, § 9.  The Parole Act of 1979 

allowed the Board, at a second or subsequent parole hearing, to consider only 

“new information” filed since the prior hearing.  L. 1979, c. 441, § 12(c).  A 

1997 amendment abolished that new-information limitation and allowed the 

Board, during second or subsequent hearings, to once again consider all 

relevant information about an inmate.  L. 1997, c. 213, § 2 (codified at 

N.J.S.A. 30:4-123.56(c)).  

Appellant Fred Krug committed the murder and other crimes for which 

he is now incarcerated in 1973.  After he was denied parole for the fifth time, 

he argued the Board’s retroactive application of the 1997 amendment’s repeal 
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of the 1979 Act’s new-information limitation violates the ex post facto 

protections of the federal and state constitutions.  Although we disapprove of 

the Board’s untimely assertion of this argument, we agree that constitutional 

ex post facto prohibitions forbid only punishment beyond what was 

contemplated at the time the crime was committed.  Because the law at the 

time of Krug’s offenses permitted the Board to consider the same “all existing” 

information it may now consider, we hold that retroactive application of the 

1997 amendment to Krug created no risk of additional punishment.   

We therefore reject Krug’s ex post facto challenge.  We do not reach 

whether the Board’s conduct in this case could support a claim grounded in 

federal or state due process guarantees, or the doctrine of fundamental fairness.  

I. 

In September 1973, when he was twenty-six years old, Krug killed P.T. 

by beating her, tying her hands behind her back, and throwing her, naked, into 

the Raritan River.  In December 1973, Krug attacked H.P. in the laundry room 

of her apartment building.  He bound her, assaulted her, and threatened to kill 

her.  Krug fled the scene and, when stopped by police, punched an officer in 

the eye.   

Krug committed those offenses while on parole.  He had previous 

convictions for assault with a deadly weapon, rape, aggravated assault, 
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disorderly conduct, and larceny.  He also had two earlier parole violations and 

a probation violation. 

In 1974, Krug was tried before a jury.  He was convicted of murdering 

P.T. and sentenced to life imprisonment.  Krug pleaded guilty to assault with 

intent to kidnap and threatening to take a life for his crimes against H.P., and 

assault and battery on a police officer.  He was sentenced to twenty-three 

years’ imprisonment, consecutive to the life sentence already imposed.  Krug 

has been imprisoned ever since.  

The Parole Board denied Krug’s applications for parole in 1994, 1995, 

2012, and 2016.  In August 2022, Krug, who was then 75 years old, became 

eligible for parole for a fifth time.  A two-member Parole Board panel initially 

denied parole.  The panel then vacated its decision and ordered a new 

psychological evaluation.  The psychological evaluation found Krug to be a 

“moderate risk for future violence” and predicted a “fair to poor” likelihood of 

successfully completing parole.   

Although Krug incurred thirty disciplinary infractions while in prison, 

he has been infraction-free since 2003, except for one refusal to submit to a 

search in 2017.   

A new two-member Board panel held a parole hearing on January 23, 

2023, and again denied parole by filling out a one-page form.  As reasons for 
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the denial, the panel checked twelve boxes related to pre-2016 information:  

(1) “facts and circumstances of offense(s)”; (2) “prior offense record is 

extensive”; (3) “offensive record is repetitive”; (4) “prior offense record 

noted”; (5) “nature of criminal record increasingly more serious”; 

(6) “committed to incarceration for multiple offenses”; (7) “prior 

opportunity(ies) on . . . parole[] terminated/revoked for the commission of new 

offense(s)”; (8) “committed new offense(s) on community supervision . . . 

parole”; (9) “prior opportunity(ies) on . . . (probation/parole) has (have) failed 

to deter criminal behavior”; (10) “prior opportunity(ies) on . . . (probation, 

parole) has (have) been violated/terminated/revoked in the past for technical 

violation(s)”; (11) “prior incarceration(s) did not deter criminal behavior”; and 

(12) “institutional infraction(s):  numerous/persistent/serious in nature.” 

The panel also checked four boxes possibly related to information 

gathered since the 2016 hearing:  (1) “institutional infraction(s) (since last 

panel hearing)”; (2) “insufficient problem(s) resolution”; (3) “lack of adequate 

parole plan to assist in successful reintegration into the community”; and 

(4) “risk assessment evaluation.”  In addition, the panel wrote on the form that 

Krug “shows no signs of remorse for victims,” “downplays his criminal 

behavior,” “has not fully addressed criminal sexual behavior,” “has no 
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adequate parole plan” and “[Krug’s] criminal thinking and behavior are [of] 

concern by failing to comply with previous supervision.” 

The panel checked six boxes for mitigating information: 

(1) “participation in program(s) specific to behavior”; (2) “participation in 

institutional program(s)”; (3) “favorable institutional adjustment”; (4) “attempt 

made to enroll and participate in program(s) but was not admitted”; 

(5) “commutation time restored”; and (6) “minimum custody status 

achieved/maintained.”   

However, the panel ultimately checked a box labeled “(Prior to 

8/19/1997)” that read, “The Panel has determined a substantial likelihood 

exists that you would commit a new crime if released on parole at this time.”  

The panel set a future eligibility term of thirty-six months.  Going forward, it 

recommended that Krug “remain infraction free” and “finish current 

programs.” 

Krug appealed to the full Board, arguing, among other things, that the 

panel violated the 1979 Act by “present[ing] no new evidence since previous 

. . . denials of parole to justify his continued confinement.”  In a final agency 

decision dated April 26, 2023, the full Board affirmed the two-member panel’s 

determinations.  As to Krug’s argument regarding new evidence, the Board 

explained that “the Parole Act of 1979 was amended in 1997 and pursuant to 
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those amendments, the Board is no longer restricted to considering only new 

information.”  Instead, “[a]t each time of parole consideration, the Board may 

consider the entire record and . . . if deemed appropriate, may cite some of the 

same or different reasons for parole denial.”  The Board observed that “[m]ost 

of the information in your case remains the same” but other information “has 

changed . . . since your last Board panel hearing, such as your institutional 

disciplinary record and program participation.”   

Krug appealed to the Appellate Division.  He argued that the Board’s 

consideration of “all information” pursuant to the 1997 amendment, rather than 

only “new information” as required by the 1979 Act, violated the 

constitutional prohibitions on ex post facto laws because it “substantially 

increased the risk of prolonging [his] incarceration.”  Most of the reasons the 

panel checked for denying parole, Krug maintained, “constituted old 

information.”  He urged the Appellate Division to overrule Trantino v. State 

Parole Board (Trantino V), 331 N.J. Super. 577 (App. Div. 2000), its prior 

decision upholding retroactive application of the 1997 amendment’s repeal of 

the 1979 Act’s new-information limitation.  By holding that the repeal was a 

mere “procedural” change and thus could not violate the Ex Post Facto Clause, 

Krug asserted that Trantino V applied the wrong constitutional standard.   
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The Appellate Division affirmed the denial of parole, citing its prior 

holding in Trantino V that the 1997 amendment’s removal of the new-

information limitation was “a procedural modification that does not constitute 

a substantive change in . . . parole release criteria.”  It also found that “new 

information gleaned from Krug’s parole interview and in-depth psychological 

evaluation figured prominently in the Board’s decision.”  Therefore, the 

Appellate Division concluded, “the application of the 1997 amendment in this 

case did not create a significant risk of increasing Krug’s punishment” under 

Garner v. Jones, 529 U.S. 244, 255 (2000).   

Krug petitioned this Court for certification, asking that we resolve 

whether the “substantive/procedural analysis . . . pronounced in” Trantino V 

“fail[s] to comport” with United States Supreme Court precedent, as the Third 

Circuit recognized in Holmes v. Christie, 14 F.4th 250 (3d Cir. 2021).  We 

granted the petition, limited to that question.  258 N.J. 510 (2024).  We also 

granted leave to appear as amici curiae to the American Civil Liberties Union 

of New Jersey (ACLU) and the Association of Criminal Defense Lawyers of 

New Jersey (ACDL).   

II. 

Krug argues that retroactive application of the 1997 amendment 

eliminating the 1979 Act’s new-information limitation “flatly” violates “state 
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and federal ex post facto protections as there is virtually no conceivable 

situation where it would not pose a sufficient risk of harm to the inmate” being 

considered for parole.  In the alternative, he alleges an as-applied ex post facto 

violation in his case because “every statement of reasons” the Board made “for 

denying parole cites substantially to old information.”   

The ACLU joins Krug and “urges the Court to reject the Appellate 

Division’s continued use of an outdated and incorrect substantive-versus-

procedural standard when considering [ex post facto] challenges,” and to 

“instead mandate that courts consider whether the retroactive application of a 

new law ‘creates a significant risk of prolonging [the inmate’s] incarceration.’”  

(quoting Garner, 529 U.S. at 244).  The ACDL agrees that “Trantino V should 

be overruled” because it “ignore[s] U.S. Supreme Court and Third Circuit 

precedent.”  

In its supplemental brief to this Court, the Board argues -- for the first 

time -- that “the proper baseline for the constitutional ex post facto analysis is 

the law actually in place when [Krug] committed his crime”:  in this case, the 

Parole Act of 1948.  Because that law “placed no limitation on the information 

the Parole Board could consider at successive parole hearings,” “there is no 

risk, let alone a significant one, that removing the new-information limitation 

would increase Krug’s punishment relative to the law in place when he 



10 
 

committed his crimes.”  The Board acknowledges that it raised that argument 

for the first time in its supplemental brief to this Court.  But the Board submits 

it “consistently opposed Krug’s ex post facto claim on the merits,” and “the 

fact that it did not make this precise argument cannot change” the meaning of 

constitutional ex post facto protections.  

Krug responds that the Board’s new argument was waived because it 

was not raised in the administrative proceeding or before the Appellate 

Division.  Nor, Krug maintains, did the Board ever raise it in other cases that 

considered ex post facto challenges to the 1997 amendment, including 

Trantino V and Holmes, “both of which involve people who, like Mr. Krug, 

were sentenced prior to the 1979 Act.”  Therefore, Krug contends, this Court 

should not consider the Board’s argument.  

III. 

A. 

We review questions of statutory and constitutional interpretation de 

novo, owing no deference to the Appellate Division’s legal conclusions.  State 

v. Pomianek, 221 N.J. 66, 80 (2015).  
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B. 

1. 

The Parole Act of 1948 created the State Parole Board “to determine 

when, and under what conditions . . . [inmates] may be released upon parole.”  

L. 1948, c. 84, §§ 1, 5.  The Act required the then-Department of Institutions 

and Agencies (the predecessor to the current Department of Corrections 

(DOC)), to “furnish[] the said board all pertinent information and data relating 

to the record of the prisoner while under sentence, and such further 

information . . . concerning his prior record . . . as well as a complete report on 

the prisoner’s social, physical, mental and psychiatric condition and history.”  

Id. § 7.  It provided that once “the board has been furnished all existing 

available records pertaining to the prisoner it shall consider the merits of his 

parole.”  Id. § 9. 

The 1948 Act specified that a prisoner could be released on parole “only 

if the board [determined] that there is reasonable probability that, if such 

prisoner is released, [1] he will assume his proper and rightful place in society, 

without violation of the law, and [2] that his release is not incompatible with 

the welfare of society.”  Id. § 14.  Under the second factor, “the sufficiency of 

punishment was a highly relevant consideration in parole determinations.”  In 

re Trantino Parole Application (Trantino II), 89 N.J. 347, 368 (1982).  “The 
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Parole Board was required to assess whether the inmate had served enough 

time in prison and been sufficiently punished in terms of both society’s need 

for adequate punishment and the inmate’s individual progress toward 

rehabilitation.”  Ibid.  That included consideration of “the seriousness of the 

crime as an element in determining whether the offender’s punishment ha[d] 

been adequate.”  Id. at 373-74. 

2. 

“In 1979, the New Jersey penal laws underwent a significant change.”  

Royster v. Fauver, 775 F.2d 527, 529 (3d Cir. 1985).  The Legislature adopted 

a new Code of Criminal Justice, requiring “more definite and severe 

sentences.”  Trantino II, 89 N.J. at 368.  Those included “mandatory minimum 

terms” that inmates were required to serve before they could be considered for 

parole.  Id. at 369.  In doing so, the Legislature largely transferred the 

determination of the “adequacy of punishment” for a crime from the Board to 

the judiciary “to be exercised at the time of sentencing.”  Ibid.    

At the same time, our parole laws underwent “significant changes to 

complement the Code’s sentencing scheme.”  Id. at 368.  The 1979 Act 

replaced the 1948 Act’s dual considerations of (1) “the likelihood of 

recidivism” and (2) the “sufficiency of punishment” with only one criterion:  

whether the inmate would likely commit another crime if released.  Id. at 367-
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68.  It thus precluded the “Parole Board from considering whether the prisoner 

had been sufficiently punished so as to serve society’s need for deterrence and 

retribution.”  Trantino V, 331 N.J. Super. at 604.  And it created a presumption 

in favor of release, “shift[ing] the burden to the State to prove that the prisoner 

. . . should not be released.”  State Parole Bd. v. Byrne, 93 N.J. 192, 205 

(1983).  The Act thus provided:  “An adult inmate shall be released on parole 

at the time of parole eligibility, unless information supplied . . . indicates by a 

preponderance of the evidence that there is a substantial likelihood that the 

inmate will commit a crime . . . if released on parole at such time.” 

L. 1979, c. 441, § 9(a). 
 

As to second and subsequent hearings, the 1979 Act carried over the 

presumption of release and the new substantive standard, but narrowed the 

information on which the Board could rely to deny parole.  It read:  “An 

inmate shall be released on parole on the new parole eligibility date unless new 

information filed . . . indicates by a preponderance of the evidence that there is 

a substantial likelihood that the inmate will commit a crime . . . if released on 

parole at such time.”  Id. § 12(c) (emphasis added).  The Parole Act of 1979 

thus “effected a radical change in the parole system in New Jersey.”  Trantino 

II, 89 N.J. at 355.  
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The Act explicitly provided that it would “apply to all persons now 

serving or hereafter sentenced or committed to State correctional facilities.”  

L. 1979, c. 441, § 2(a).  However, in Trantino II, we recognized that, for 

inmates sentenced prior to the 1979 Code of Criminal Justice, to whom the 

Code’s longer sentences and mandatory minimum terms did not apply, “[t]he 

punitive aspects of their sentences will not necessarily have been fulfilled by 

the time parole eligibility has occurred.”  89 N.J. at 370.  We therefore held 

that, even under the 1979 Act, in which the Legislature had expressly removed 

consideration of the sufficiency of punishment, for inmates “serving sentences 

imposed prior to the enactment of the [Code]” “the Board must consider 

whether the punitive aspects of a sentence have been satisfied in terms of the 

rehabilitative potential of the inmate.”  Id. at 367, 373. 

3. 

The 1979 Act’s new-information limitation was interpreted to mean that 

the Board was “required to base its decision strictly on information developed 

since the previous denial of parole,” Assemb. L. & Pub. Safety Comm. 

Statement to A. 21 1 (Mar. 3, 1997), and could not “deny[] parole at 

subsequent hearings if there [had] been no institutional infractions committed 

by the inmate since his or her last review,” Final Report of the Study 

Commission on Parole (Commission Report) 21 (Dec. 23, 1996).  “In practice, 
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this prevented the Board from taking account of inmates’ criminal history -- 

often the most damaging aspect of their records -- after the initial hearing.”  

Holmes, 14 F.4th at 255.   

In 1995, then-Governor Whitman appointed a Study Commission on 

Parole to “undertake a thorough study of the parole system and . . . make 

recommendations on how to improve” it.  Exec. Order No. 39 (July 25, 1995), 

********nj.gov/infobank/circular/eow39.htm.  The Commission published a final 

report with recommendations “to expand the authority of the Parole Board to 

deny parole to inmates who cannot safely be returned to the community.”  

Commission Report 5.   

The Commission first recommended that “[t]he substantive standard for 

determining whether to grant parole should be amended to increase the 

discretion of the Parole Board to deny parole when an inmate . . . failed to 

cooperate in his or her own rehabilitation” or when there was “a reasonable 

expectation . . . that the inmate would violate conditions of parole if released.”  

Id. at 15.  The Commission emphasized that its recommended amendment 

would “represent[] a significant change to the substantive standard for granting 

or denying parole.”  Id. at 16.  That was true both because “the proposed 

‘reasonable expectation’ standard is far less onerous than the current 

‘substantial likelihood’ formulation” and because the Board “would be 
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authorized to deny parole based on a prediction that the inmate would violate 

parole conditions,” rather than only based on a prediction that the inmate 

would commit a new crime.  Id. at 16-18.  

The Commission also took aim at the 1979 Act’s new-information 

limitation during second and subsequent parole hearings, concluding it was 

“one of the most significant and inappropriate limitations . . . on the Board’s 

discretion.”  Id. at 21.  The Commission criticized the limitation for 

“effectively requir[ing]” the Board “to grant parole, even though the inmate 

may not be rehabilitated.”  Ibid.  According to the Commission, “permit[ting] 

the Parole Board to use only ‘new’ information to deny parole at a second or 

subsequent hearing substantially and unnecessarily limits the Board’s ability to 

review an inmate’s rehabilitation in the context of the inmate’s entire record.”  

Id. at 21-22.  The Commission therefore “strongly recommend[ed] a change in 

the law that would allow a comprehensive review of all relevant information 

contained in an inmate’s record.”  Id. at 22.  In the Commission’s view, “[t]he 

Parole Board should have the ability to deny parole based on the entire record, 

and should not be limited to a consideration based solely on new information.”  

Ibid.   
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4. 

In 1997, the Legislature accepted the Commission’s recommendations 

and amended the Parole Act.  See Sponsor’s Statement to A. 21 (L. 1997, c. 

213) (“This bill is based upon recommendations of the Study Commission on 

Parole.”).  As to the substantive standard, the Legislature preserved the 1979 

Act’s presumption of release but expanded the grounds upon which the Board 

could deny parole.  Whereas the 1979 Act allowed the Board to deny parole 

only if it found a “substantial likelihood that the inmate will commit a crime,” 

L. 1979, c. 441, § 9(a), the 1997 amendment, as the Commission had advised, 

allowed the Board to deny parole if it found, by a preponderance of the 

evidence, that “the inmate has failed to cooperate in his or her own 

rehabilitation or that there is a reasonable expectation that the inmate will 

violate conditions of parole imposed.”  L. 1997, c. 213, § 1 (codified at 

N.J.S.A. 30:4-123.53(a)). 

The Legislature adopted that same new substantive standard for second 

and subsequent hearings.  And, as the Commission had urged, it abolished the 

requirement that the Board consider only new information.  The statute was 

thus amended to read: 

An inmate shall be released on parole on the new parole 
eligibility date unless information filed . . . indicates by 
a preponderance of the evidence that the inmate has 
failed to cooperate in his or her own rehabilitation or 
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that there is a reasonable expectation that the inmate 
will violate conditions of parole . . . if released on 
parole at that time. 
 
[Id. § 2 (codified at N.J.S.A. 30:4-123.56(c)).] 
 

C. 

The New Jersey and United States Constitutions both prohibit ex post 

facto laws.  N.J. Const. art. IV, § 7, ¶ 3 (“The Legislature shall not pass any 

. . . ex post facto law . . . .”); U.S. Const. art. I, § 10, cl. 1 (“No State shall . . . 

pass any . . . ex post facto Law . . . .”).  “We have interpreted the Ex Post 

Facto Clause in the State Constitution in the same manner as its federal 

counterpart.”  State v. Brown, 245 N.J. 78, 88 (2021).  

The United States Supreme Court has held “[t]he ex post facto 

prohibition forbids . . . any law ‘which imposes a punishment for an act which 

was not punishable at the time it was committed; or imposes additional 

punishment to that then prescribed.’”  Weaver v. Graham, 450 U.S. 24, 28 

(1981) (footnote omitted) (quoting Cummings v. Missouri, 71 U.S. (4 Wall.) 

277, 325-26 (1867)). 

The understanding that the Federal Ex Post Facto Clause prohibits 

punishment beyond what was prescribed at the time the crime was committed 

has remained constant for centuries.  See Calder v. Bull, 3 U.S. (3 Dall.) 386, 

390 (1798) (opinion of Chase, J.) (noting the prohibition of “[e]very law that 
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changes the punishment, and inflicts a greater punishment, than the law 

annexed to the crime, when committed”); Fletcher v. Peck, 10 U.S. (6 Cranch) 

87, 138 (1810) (“An ex post facto law is one which renders an act punishable 

in a manner in which it was not punishable when it was committed.”); Beazell 

v. Ohio, 269 U.S. 167, 169-70 (1925) (stating that any statute that “makes 

more burdensome the punishment for a crime, after its commission . . . is 

prohibited as ex post facto”).   

Our Court has adopted the same approach.  See Brown, 245 N.J. at 88 

(“[T]he court must determine whether the law, as retrospectively applied, 

imposes additional punishment to an already completed crime.”  (quoting 

Riley v. State Parole Bd., 219 N.J. 270, 285 (2014))). 

The focus on punishment beyond that contemplated at the time the crime 

was committed reflects the purpose of our constitutional ex post facto 

protections.  As the U.S. Supreme Court has observed, “[c]ritical to relief 

under the Ex Post Facto Clause is not an individual’s right to less punishment, 

but the lack of fair notice and governmental restraint when the legislature 

increases punishment beyond what was prescribed when the crime was 

consummated.”  Weaver, 450 U.S. at 30.  Those are “the central concerns of 

the Ex Post Facto Clause.”  Lynce v. Mathis, 519 U.S. 433, 441 (1997).   
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The U.S. Supreme Court has applied the same analysis when examining 

a change to a parole law.  The “controlling inquiry” is whether retroactive 

application of the new parole law “created ‘a sufficient risk of increasing the 

measure of punishment attached to the covered crimes,’” Garner, 529 U.S. at 

250 (quoting Cal. Dep’t of Corr. v. Morales, 514 U.S. 499, 509 (1995)), or 

“create[d] a significant risk of prolonging [an individual]’s incarceration,” id. 

at 251, beyond that contemplated at the time the crime was committed.  In both 

Garner and Morales, the Court compared the amended parole law to the parole 

law in effect at the time the inmate committed the offense and found no 

significant risk of increased punishment.  See Garner, 529 U.S. at 247, 257 

(comparing a Georgia regulation “[a]t the time respondent committed his 

second offense,” which required the Board to reconsider an inmate for parole 

every three years, to a new regulation promulgated “after respondent had 

begun serving his second life sentence,” which provided that reconsideration 

for inmates serving life sentences would take place “at least every eight years,” 

and holding the amendment did not create any “significant risk of increased 

punishment for respondent”); Morales, 514 U.S. at 503, 514 (comparing 

California’s “law in place at the time respondent murdered” the victim, which 

required subsequent parole hearings to be held every year, to a later statutory 

amendment that authorized the Board “to defer subsequent [parole] hearings 
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for up to three years” and holding the new law created “only the most 

speculative and attenuated risk of increasing the measure of punishment 

attached to the covered crimes”). 

Applying those and similar precedents, the Third Circuit has explained 

that, “[w]hen confronted with the claim that a parole law has worked an ex 

post facto violation on an inmate, a court must compare the allegedly offensive 

parole law with the parole law in effect at the time of the inmate’s crime” and 

“ask whether the parole standards of the newer act are more rigorous or 

burdensome than were the standards of the older one.”  Royster, 775 F.2d at 

533; see also Mickens-Thomas v. Vaughn, 321 F.3d 374, 391-92 (3d Cir. 

2003) (citing Garner and holding that “an offender, prior to his conviction and 

sentencing, is entitled to know not only his maximum possible punishment, but 

also his or her chances of receiving early release,” “so that they can plea 

bargain and strategize effectively,” and “[t]herefore, a sentence that contained 

the right to parole consideration would give rise to a constitutional expectation 

that the parole guidelines extant at the time of the crime” would continue to 

apply throughout the person’s incarceration).  

Finally, although more than 100 years ago the U.S. Supreme Court asked 

whether a new law was substantive or procedural in evaluating ex post facto 

challenges, see Kring v. Missouri, 107 U.S. 221, 224 (1883); Thompson v. 



22 
 

Utah, 170 U.S. 343, 351-52 (1898), it has since clarified that “by simply 

labeling a law ‘procedural,’ a legislature does not thereby immunize it from 

scrutiny under the Ex Post Facto Clause,” Collins v. Youngblood, 497 U.S. 37, 

46 (1990).   

D. 

There have been several prior ex post facto challenges to the 1979 Act 

and the 1997 amendments in state and federal court.  Some statements in prior 

opinions have caused confusion.  We attempt to clarify here.   

In Royster, the Third Circuit held that the application of the 1979 Act to 

an inmate who committed his offense in 1968, when the 1948 Act was in force, 

did not violate the Ex Post Facto Clause of the Federal Constitution.  775 F.2d 

at 528.  The court discussed, in detail, the major differences between the 1948 

and 1979 Acts.  For example, the court highlighted the shift from the 1948 

Act’s focus on both recidivism and “whether the punitive aspect of a prisoner’s 

punishment had been served,” to the 1979 Act’s exclusive attention “on 

whether the prisoner would likely commit crimes if granted . . . parole.”  Id. at 

529-30.  But it characterized Trantino II as holding “that for pre-Code inmates 

like Royster[,] the Parole Board should” continue to “consider both recidivism 

and the punitive aspects of punishment” as it had done under the 1948 Act.  Id. 

at 531.  The court therefore stated that “the standards of the 1979 and 1948 
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Acts are identical with respect to inmates convicted before 1979.”  Id. at 535.  

Later courts have incorrectly relied on that sentence to establish that the 1979 

and 1948 Acts were identical in all respects.  However, the statutes 

themselves, and the discussion of their fundamental differences in Royster, 

clearly refute that conclusion.1   

The Board appears to not have retroactively applied the 1997 

amendment’s new substantive standard for granting or denying parole to 

inmates sentenced before August 19, 1997, the amendment’s effective date.  It 

did, however, retroactively apply the amendment’s repeal of the 1979 Act’s 

new-information limitation “to all prisoners, including those convicted before 

the [a]mendments came into force.”  Holmes, 14 F.4th at 256.   

In Trantino V, the inmate whose petition we had considered in Trantino 

II argued the Board violated the Ex Post Facto Clause by retroactively 

applying the 1997 amendment, and therefore considering his “entire life 

record,” rather than “just his record since his last hearing” as the 1979 Act had 

required.  331 N.J. Super. 577 at 582, 603, 610.  In its brief treatment of the 

question, the Appellate Division found that application of the 1997 amendment 

 
1 Because Royster concerned an initial parole hearing, id. at 530, the Third 
Circuit did not discuss the difference between the 1979 and 1948 Acts as to the 
scope of information the Board may consider at second and subsequent 
hearings. 
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permitting reliance on all information “did not violate the ex post facto clause 

since this change in the law is a procedural modification that does not 

constitute a substantive change in the parole release criteria.”  Id. at 610.  But 

the court also stated that “[t]he critical inquiry is whether the statute 

realistically produces a sufficient risk of increasing the measure of 

punishment.”  Ibid. (quoting Loftwich v. Fauver, 284 N.J. Super. 530, 536 

(App. Div. 1995)).  Although Trantino had committed his crimes in the 1960s, 

when the Parole Act of 1948 was in force, the court did not discuss the 1948 

Act in its analysis.  Id. at 607-11.  

In Holmes, the Third Circuit reviewed an identical challenge from an 

inmate who claimed that, under the Federal Ex Post Facto Clause, the Board 

“should have considered only ‘new’ information,” as required by the 1979 Act, 

and should not have considered his criminal history.  14 F.4th at 257.  The 

Third Circuit recognized that “New Jersey’s 1948 Parole Act governs 

Holmes’s case” because he had committed multiple homicides in the “early 

1970s.”  Id. at 255 n.1, 256.  But the court then mistakenly relied on the 

statement in Royster that “the standards of the 1979 and 1948 Acts are 

identical with respect to inmates convicted before 1979” to establish that the 

1979 Acts and 1948 Acts were identical with respect to what information the 

Board could consider.  Id. at 255 n.1 (quoting Royster, 775 F.2d at 535), 261. 



25 
 

With that misunderstanding framing the inquiry, the Third Circuit held 

that Holmes stated a claim, sufficient to survive a motion to dismiss, for an as-

applied violation of the Federal Ex Post Facto Clause.  Id. at 260-63.  

According to the court, by focusing on Holmes’s decades-old criminal history, 

the Board “created a significant risk of prolonging his imprisonment” relative 

to the law “at the time of [his] crimes,” when “New Jersey forbade its Board 

from examining criminal history during successive parole hearings.”  Id. at 

261.  As support, the Third Circuit again cited its “observ[ation] in Royster” 

quoted above.  Id. at 263.    

The court then correctly rejected the Board’s request that it follow 

Trantino V, concluding that “a test that formalistically distinguishes between 

substantive rules and procedural ones finds no foundation in controlling 

[United States Supreme Court] cases.”  Id. at 264.  As the Third Circuit 

explained, “[m]ore than a century ago, the Court resolved a pair of ex post 

facto cases by deciding whether the challenged rules assumed substantive or 

procedural form.  But the Court has long since overruled those cases and 

renounced their reasoning.”  Id. at 264-65 (citations omitted).   

Believing the 1979 Act’s new-information limitation had also been in 

place under the 1948 Act, the court remanded for discovery to determine 

whether retroactive application of the 1997 amendments to Holmes “create[d] 
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a significant risk of prolonging [his] incarceration.”  Id. at 268 (alterations in 

original) (quoting Garner, 529 U.S. at 251).  

IV. 

With that background in mind, adjudicating the ex post facto challenge 

in this case is straightforward. 

Trantino V correctly stated that “[t]he critical inquiry is whether the 

statute realistically produces a sufficient risk of increasing the measure of 

punishment as to offend the constitutional prohibition.”  331 N.J. Super. at 610 

(quoting Loftwich, 284 N.J. Super. at 536).  But it also implied that a 

“procedural modification that does not constitute a substantive change in the 

parole release criteria” cannot violate the Ex Post Facto Clause.  Ibid.   

The Board no longer defends any such procedural/substantive 

distinction.  Instead, the Board concedes that in the parole context, the 

“controlling inquiry” is whether the retroactive application of a parole law 

“creates a significant risk of prolonging incarceration.”  Garner, 529 U.S. at 

250-52.  The Board expressly acknowledges that “procedural changes to parole 

laws are still subject to the” U.S. Supreme Court’s “significant-risk test.”  

That is correct.  Under controlling U.S. Supreme Court precedent, 

“simply labeling a law ‘procedural’ . . . does not thereby immunize it from 

scrutiny under the Ex Post Facto Clause.”  Youngblood, 497 U.S. at 46.  
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Indeed, as the Third Circuit recognized in Holmes, the U.S. Supreme Court has 

consistently refused “to define the scope of the [Ex Post Facto] Clause along 

an axis distinguishing between laws involving ‘substantial protections’ and 

those that are merely ‘procedural.’”  14 F.4th at 265 (quoting Carmell v. 

Texas, 529 U.S. 513, 539 (2000)).  To the extent that Trantino V has been read 

to mean that procedural changes cannot violate the State or Federal Ex Post 

Facto Clauses, it is hereby overruled.     

But the “controlling inquiry” in determining whether a retroactive 

application of a new parole law is an ex post facto violation is “whether 

retroactive application . . . created ‘a sufficient risk of increasing the measure 

of punishment attached to the covered crimes,’” Garner, 529 U.S. at 250 

(quoting Morales, 514 U.S. at 509), or “create[d] a significant risk of 

prolonging [an individual]’s incarceration,” id. at 251, beyond that 

contemplated at the time of the offense.   

The U.S. Supreme Court has explained that the ex post facto analysis is 

concerned “solely with whether a statute assigns more disadvantageous 

criminal or penal consequences to an act than did the law in place when the act 

occurred.”  Weaver, 450 U.S. at 29 n.13.  That remains true when it comes to 

changes in parole laws.  See Garner, 529 U.S. at 249 (“[T]he Ex Post Facto 

Clause . . . bar[s] enactments which, by retroactive operation, increase the 
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punishment for a crime after its commission.”); United States ex rel. Forman v. 

McCall, 709 F.2d 852, 856 (3d Cir. 1983) (“It is a fundamental principle of ex 

post facto jurisprudence that a court entertaining an ex post facto claim must 

focus upon the law in effect at the time of the offense for which a person is 

being punished.”).  In other words, there is simply no ex post facto problem in 

retroactively applying to a person the same parole regime that existed at the 

time he committed his offense.  

Here, Krug committed his offense in 1973.  The law at the time was the 

Parole Act of 1948, which required the Board to review “all existing available 

records” in determining whether to grant or deny parole.  L. 1948, c. 84, § 9.  

The Act expressly commanded the DOC to provide the Board with 

“information” concerning an inmate’s “prior record.”  Id. § 7.  And under the 

Act, the Board was obliged to weigh “the seriousness of the crime as an 

element in determining whether the offender’s punishment [was] adequate.”  

Trantino II, 89 N.J. at 373-74.  Thus, at the time of Krug’s offense, the Board 

was entitled to review “old” information, including an inmate’s criminal 

history and the seriousness of the offense for which the inmate was 

incarcerated.  The 1997 amendment restored the Board’s ability to consider 

that information.  In so doing, it poses no risk of increasing Krug’s punishment 

beyond what was contemplated at the time of his offense.   
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That result is consistent with the purposes of the Ex Post Facto Clauses, 

which safeguard “not an individual’s right to less punishment, but the lack of 

fair notice and governmental restraint when the legislature increases 

punishment beyond what was prescribed when the crime was consummated.”  

Weaver, 450 U.S. at 30.   

When it comes to information the Board could consider, Krug had, at the 

time of his crimes, fair notice of rules consistent with those imposed by the 

1997 amendment.  The application of the 1997 amendment to Krug therefore 

does not evince the kind of overreach the Ex Post Facto Clauses exist to 

prevent.  We agree with the Board that “because the range of information the 

Board can consider is the same today as it was when Krug committed his 

crimes, the Ex Post Facto Clause poses no problem here.” 

Our agreement with the Board on the meaning of the Ex Post Facto 

Clause, however, does not in any way signal approval of its litigation position 

either in this case or in earlier cases. 

Krug contends that “[t]he Board’s shifting position” regarding the 

differences between the 1948 Act, the 1979 Act, and the 1997 amendments, 

and which provisions of those laws apply to which inmates, “essentially asserts 

that it gets to pick and choose which Parole Act applies to a pre-Code inmate 

based on whichever Act makes it easiest to deny parole.”   
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As Krug points out, for many years the Board applied various provisions 

of the 1979 Act to pre-Code inmates.  The one-page form used to deny Krug 

parole in 2023 provided three options a panel could choose from:  (1) “The 

Panel has determined that you have failed to cooperate in your own 

rehabilitation.  (Effective 8/19/1997)”; (2) “The Panel has determined there is 

a reasonable expectation that you will violate conditions of parole if released 

on parole.  (Effective 8/19/1997)”; and (3) “The Panel has determined a 

substantial likelihood exists that you would commit a new crime if released on 

parole at this time.  (Prior to 8/19/1997).”  There was no separate option for 

inmates who committed offenses prior to the 1979 Act.   

Krug is also correct that the Board never presented its argument about 

the 1948 Act in earlier cases that considered ex post facto challenges to the 

1997 amendment, namely Trantino V and Holmes.  That was true despite the 

fact that, as Krug notes, both involved people who committed crimes while the 

1948 Act was in force.  The Board’s briefing to the Third Circuit in Holmes 

failed to mention the 1948 Act at all, which likely led to the confusion about 

what information the Board could and could not rely on under that Act.  

Instead, in Holmes, the Board urged the Third Circuit to find the 1997 

amendment was merely “procedural.”   
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And at the time the Board finally introduced its argument about the 1948 

Act in its supplemental brief to this Court, the Board did not provide a copy of 

the Act as an attachment to its brief, did not list the Act as a relevant statute in 

its table of authorities, and did not quote directly from the Act itself.  Instead, 

the Board relied only on what prior cases had stated about the Act.  That led 

Krug, after reading the Board’s supplemental brief, to file a request under the 

Open Public Records Act to procure a copy of the 1948 Act as it existed in 

1973.  Even at oral argument, the Board presented arguments about the 1948 

Act without the text of the Act itself, and without having provided the text of 

the Act to opposing counsel or to the Court.   

While we do not condone the Board’s litigation position in this case, it 

does not change the meaning of the Federal and State Ex Post Facto Clauses.  

We do not opine on whether the facts of this case, or any case involving a 

change in law that conferred a benefit on an inmate for many years, and then 

subsequently repealed that benefit, could implicate due process or fundamental 

fairness concerns.  See U.S. Const. amends. V, XIV; N.J. Const. art. I, ¶ 1; 

Doe v. Poritz, 142 N.J. 1, 108 (1989) (“Fundamental fairness is . . . 

appropriately applied in those rare cases where not to do so will subject the 

defendant to oppression, harassment, or egregious deprivation.”  (quoting State 
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v. Yoskowitz, 116 N.J. 679, 712 (1989) (Garibaldi, J., concurring in part and 

dissenting in part))).  

V. 

For the reasons stated, we affirm the Appellate Division’s judgment as 

modified. 

 

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, PIERRE-
LOUIS, FASCIALE, and HOFFMAN join in JUSTICE WAINER APTER’s 
opinion.  JUSTICE NORIEGA filed a dissent. 
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JUSTICE NORIEGA, dissenting. 

 
In this case, we consider whether the State may retroactively apply a 

parole law that poses a greater risk of prolonged incarceration than the law that 

governed an individual’s parole eligibility prior to the legislative change.  We 

should not seek an answer to that question by applying a rigid formula, but 

rather by attuning ourselves to the constitutional principles that animate the Ex 

Post Facto Clause, namely:  notice, governmental restraint, and preservation of 

the social compact between the government and the governed.  Enforcing an ex 

post facto law transgresses that compact, and an act of the Legislature 

“contrary to the great first principles of the social compact, cannot be 

considered a rightful exercise of legislative authority.”  Calder v. Bull, 3 U.S. 

(3 Dall.) 386, 388 (1798) (Opinion of Chase, J.).  Because the State of New 

Jersey established a clear social compact regarding parole with incarcerated 
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individuals in 1979 and because application of the 1997 amendment to those 

individuals undermines ex post facto principles by retroactively imposing 

harsher parole conditions, I must respectfully dissent.  

Usually, an ex post facto analysis is relatively straightforward:  a court 

asks whether two legislative enactments, considered in sequence, result in the 

latter imposing more onerous conditions to the petitioner’s disadvantage.  

Courts must “compare the punishment affixed to the crime at the time of the 

offense with the punishment affixed at the time of sentencing.  If the latter is 

harsher than the former, the court must apply the punishment in effect at the 

time of the offense.”  Peugh v. United States, 569 U.S. 530, 561 (2013).  That 

analysis starts by finding the offense date, moving forward to a change in law, 

and then evaluating the constitutionality of that change as applied to the 

offender by asking whether the change increased the punishment for a past act.  

The majority is correct that a long and unbroken jurisprudential tradition 

makes such an analysis clear.   

Here, however, the State’s eleventh-hour introduction of the long-

repealed 1948 Parole Act into the equation complicates the analysis.  What 

could have been resolved through a direct application of familiar ex post facto 

principles now requires a deeper inquiry into the nature and purpose of those 

principles, especially as they apply to parole.  Our task should be to consider 
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the intent and logic of ex post facto jurisprudence, attuned to how its 

restriction on legislative power informs an understanding of the unique 

scenario before us.   

The Constitution prohibits ex post facto laws because they offend the 

basic tenets of the social compact between governed people and their 

government.  “Elementary considerations of fairness dictate that individuals 

should have an opportunity to know what the law is and to conform their 

conduct accordingly . . . .”  Landgraf v. USI Film Prods., 511 U.S. 244, 265 

(1994); see also Marks v. United States, 430 U.S. 188, 191 (1977) (“[T]he 

principle on which the [Ex Post Facto] Clause is based -- the notion that 

persons have a right to fair warning of that conduct which will give rise to 

criminal penalties -- is fundamental to our concept of constitutional liberty.”).  

The Framers included the prohibition in Article I twice -- once in Section 9, 

restricting the federal government, and again in Section 10, restricting state 

legislatures -- reflecting its importance as a check on legislative power.  See 

Kring v. Missouri, 107 U.S. 221, 227 (1882) (“So much importance did the 

convention attach to [the Ex Post Facto Clause] that it is found twice in the 

Constitution . . . .”).  The Clause was meant to ensure that laws do not 

retroactively impose greater punishment than what was in place at the time a 

person could reasonably rely on the law to guide their conduct and to “assure 
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that legislative Acts give fair warning of their effect and permit individuals to 

rely on their meaning until explicitly changed.”  Weaver v. Graham, 450 U.S. 

24, 28-29 (1981). 

Focusing an ex post facto analysis on whether a new law increases 

punishment when compared to the law in effect at the time of the offense 

works well in the typical sentencing case scrutinizing a single legislative 

change.  But the offense date is always a means to an end, a litmus test that is 

useful to determine whether a government has violated the social compact 

because the offense date is when an offender triggers the conditions of the 

compact:  if a governed individual violates a clearly established law, the 

government may impose clearly established penalties.   

Parole, however, is different.  Over the potentially very long period 

during which an incarcerated individual is subject to a parole regime, the 

government may legitimately change that regime to the individual’s advantage, 

revising the social compact and thereby recentering the ex post facto analysis 

away from the offense date and onto the legislative change.  See Calder, 3 U.S. 

at 391 (Opinion of Chase, J.) (“I do not consider any law ex post facto, within 

the prohibition, that mollifies the rigor of the criminal law . . . .”).     

The unique facts of this case -- two legislative changes in the context of 

parole law -- reveal that the State violated the social compact when it enforced 
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a newly established law against a defendant who was properly on notice that a 

less harsh restriction governed his conduct vis-à-vis parole.  Casting our gaze 

back to the law at the time of Krug’s criminal act occludes the Legislature’s 

exercise of its power to amend a law, as the Legislature did here, to Krug’s 

advantage.   

The date of the offense is a tool that serves ex post facto jurisprudence’s 

broader inquiry into fair notice and government restraint.  See Lynce v. 

Mathis, 519 U.S. 433, 441 (1997) (declaring “the central concerns of the Ex 

Post Facto Clause” to be “the lack of fair notice and governmental restraint” 

(quoting Weaver, 450 U.S. at 30)).  The U.S. Supreme Court’s “decisions 

prescribe that two critical elements must be present for a criminal or penal law 

to be ex post facto:  it must be retrospective, that is, it must apply to events 

occurring before its enactment, and it must disadvantage the offender affected 

by it.”  Weaver, 450 U.S. at 29 (footnote omitted).  Neither of these elements 

require mooring the analysis to the date of the offense; instead, “it is the effect, 

not the form, of the law that determines whether it is ex post facto.”  Id. at 31.   

Indeed, the U.S. Supreme Court has said explicitly that 

[j]ust what alterations of procedure will be held to be 
of sufficient moment to transgress the constitutional 
prohibition [against ex post facto laws] cannot be 
embraced within a formula or stated in a general 
proposition.  The distinction is one of degree.  But the 
constitutional provision was intended to secure 
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substantial personal rights against arbitrary and 
oppressive legislation . . . . 
 
[Beazell v. Ohio, 269 U.S. 167, 171 (1925).] 
 

Thus, more important than hemming an analysis in to the date of the offense is 

conducting an analysis that protects against government overreach in the form 

of a retroactive law that “might grow out of the feelings of the moment” to 

disadvantage an offender.  Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 138 

(1810). 

That broader principle becomes especially clear in the context of parole, 

where we should heed the U.S. Supreme Court’s caution to avoid formulaic 

jurisprudence.  Parole laws and guidelines are unique and distinct from 

sentencing laws.  Parole laws do not define punishment in the first instance but 

govern its administration over time.  They are thus ill-suited to a rigid, date-

fixed analysis.  Instead, a court must evaluate whether a legislative change at 

issue increases the actual risk of prolonged incarceration under the law in force 

at the time of the change.   

In the nuanced context of parole, “[t]he controlling inquiry” as to 

whether a change in parole law is an ex post facto violation is “whether 

retroactive application of the change in [parole] law created ‘a sufficient risk 

of increasing the measure of punishment attached to the covered crimes.’”  

Garner v. Jones, 529 U.S. 244, 250 (2000) (quoting Cal. Dep’t of Corr. v. 
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Morales, 514 U.S. 499, 509 (1995)).  A potential parolee seeking to 

demonstrate that a change in law violates the ex post facto clause “must show 

that as applied to his own sentence the law created a significant risk of 

increasing his punishment.”  Id. at 255.   

Consideration of the law at the time of the offense becomes far less 

significant in the parole context because the social compact focuses almost 

exclusively on the passage of time and conduct during incarceration.  In fact, 

the Court has been “careful . . . not to adopt a single formula for identifying 

which legislative adjustments, in matters bearing on parole, would survive an 

ex post facto challenge,” id. at 252 (citing Morales, 514 U.S. at 509), and has 

time and again stressed that such a determination “must be a matter of 

‘degree.’”  Morales, 514 U.S. at 509 (quoting Beazell, 269 U.S. at 171).   

To meet the burden of an ex post facto inquiry, a parole petitioner must 

show “by evidence drawn from the rule’s practical implementation by the 

agency charged with exercising discretion, that its retroactive application will 

result in a longer period of incarceration than under the earlier rule.”  Garner, 

529 U.S. at 255.  That analysis is not a simple comparison between an active 

law and its pre-amendment predecessor, but is rather a more nuanced 

assessment that considers the “sum of . . . factors” “within the whole context 

of [a State’s] parole system.”  Id. at 251-52.   
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The majority is correct that the facts of ex post facto parole cases in both 

the U.S. Supreme Court and the Third Circuit have caused those courts to 

focus their ex post facto analyses on the “parole law in effect at the time of the 

inmate’s crime.”  Royster v. Fauver, 775 F.2d 527, 533 (3d Cir. 1985).  But 

those cases involve only a single change in parole law between offense and 

denial of parole.  See id. at 528-30; Garner, 529 U.S. at 247; Morales, 514 U.S. 

at 503; Mickens-Thomas, 321 F.3d 374, 377-78 (3d Cir. 2003).  When a single 

legislative change has occurred, an ex post facto evaluation can take place only 

as between the amendment and the law that governed the potential parolee at 

the time of offense, so attention to guidelines in place at the time of the crime 

makes sense.  Here, by contrast, the Legislature enacted the more lenient 1979 

Parole Act after the time of Krug’s offense, expressly applied it to him and all 

other presently incarcerated individuals, and then amended the law again in 

1997, making parole more difficult to achieve.   

More instructive than a factual analogy to ex post facto parole cases, 

therefore, is the legal principle guiding them:  whether the application of the 

amended law made it more difficult for the petitioner to obtain parole than 

under the law in effect prior to the change.  See, e.g., Mickens-Thomas, 321 

F.3d at 376.  That logic requires an inquiry into how the law in effect prior to 
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the legislative change, as actually applied to the individuals it governed, 

shaped their reasonable expectations and prospects for release. 

Ultimately, while the date of offense has historically served as a useful 

reference point -- because it marks when a person first enters the government’s 

criminal justice system -- the more constitutionally faithful analysis must look 

to whether a retroactive change in law interferes with liberty interests 

grounded in fair notice and government restraint.  That is because the Ex Post 

Facto Clause protects “a fundamental fairness interest . . . in having the 

government abide by the rules of law it establishes to govern the circumstances 

under which it can deprive a person of his or her liberty or life.”  Carmell v. 

Texas, 529 U.S. 513, 533 (2000).   

In the context of a change in parole law during incarceration, that 

analysis requires attention to whether the legislative change significantly 

increases the risk of prolonged incarceration relative to the law that governed 

the individual prior to the change.  The effective date of a retroactive 

legislative change to parole law becomes the date on which the government 

establishes a new mechanism by which it may either deprive or permit relief 

from incarceration.  That date, rather than the date of the offense, is therefore 

the proper baseline for an ex post facto analysis of a parole law that increases 

the potential for prolonged incarceration.  



10 
 

Applying these principles to the present case, I would hold that 

application of the 1997 parole law to Krug is an ex post facto violation in light 

of the 1979 Act, which properly governs the conditions of Krug’s parole.  In 

1979, the Legislature exercised its legitimate prerogative to modify its social 

compact with incarcerated individuals then entitled to consideration for parole.  

It did so in such a way that mollified the rigor of the Parole Act by restricting 

the amount of information the Parole Board may legally consider and requiring 

a grant of parole if no new information appears within that scope.  See Calder, 

3 U.S. at 391.   

The 1979 Act repealed and replaced the 1948 Act, and included the 

specific provision that “this act shall apply to all persons now serving or 

hereafter sentenced to State correctional facilities and all persons now serving 

or hereafter sentenced to county jails, workhouses or penitentiaries.”  L. 1979, 

c. 441, § 2(a).  Because the Legislature’s passage of the 1979 Act did not 

violate any constitutional prohibitions, that law reset the ex post facto analysis 

for Krug.    

In 1997, the Legislature made the laws governing Krug’s parole harsher 

and put his possibility of parole further out of reach.  By permitting the Board 

to consider a potential parolee’s full record -- including the original offense -- 

the government clearly “produce[d] a sufficient risk of increasing the measure 
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of punishment” by increasing the likelihood of a parole denial that would 

effectuate a longer prison sentence.  Morales, 514 U.S. at 509.  A new law may 

violate the Ex Post Facto Clause “even if a statute merely alters penal 

provisions accorded by the grace of the legislature.”  Weaver, 450 U.S. at 30.  

Thus, the fact that the 1979 Act, by the grace of the Legislature, mollified the 

parole conditions affecting Krug, does not alter the fact that the 1997 

amendment modified those conditions in such a way that increased punishment 

after Krug was on fair notice of conditions governing his parole for nearly two 

decades.  

The State’s attempt to resurrect the 1948 Parole Act for purposes of ex 

post facto comparison, after it had been explicitly repealed and functionally 

replaced for decades, creates a legal fiction that the 1979 Act never existed.  

That fiction distorts the historical relationship between the State and Krug, 

allowing the government to evade constitutional scrutiny by rewriting its own 

legislative timeline.   

In reality, the Legislature subjected Krug and similarly situated 

individuals to the 1979 Parole Act when it passed the provision.  That law, 

enacted with retroactive effect, replaced and repealed the 1948 Act and 

governed the parole process for all those incarcerated at the time.  It 

established the expectations under which Krug served his sentence and sought 
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parole.  Then, in 1997, the State enacted new parole provisions that imposed 

more restrictive conditions that created a substantial risk of prolonged 

incarceration.  In 2022, the Parole Board applied those stricter standards and 

denied Krug parole.  The Ex Post Facto Clause was specifically designed to 

forbid and prevent such maneuvering. 

In my view, this is precisely the kind of legislative shift “which might 

grow out of the feelings of the moment” that the Ex Post Facto Clause was 

designed to prevent.  Fletcher, 10 U.S. at 138.  The risk of increased 

punishment under the 1997 law, applied retroactively, violates the notice-

based protections at the core of a long tradition of ex post facto jurisprudence.   

While I respect the majority’s effort to adhere to an established 

analytical framework, I believe our constitutional duty requires more.  We 

must look beyond formal categorizations and examine whether the law, as 

applied, undermines the principles of notice and restraint that lie at the heart of 

ex post facto protections.  Those commitments are not served by rigid formulas 

that ignore the lived reality of how parole law functions.  Rather, they require 

that we scrutinize whether retroactive legal changes disrupt settled 

expectations and create a real risk of increased punishment.  That broader 

inquiry compels the conclusion that the retroactive application of the 1997 law 

to Krug is unconstitutional. 
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For those reasons, I respectfully dissent. 
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office of 
the Clerk for the convenience of the reader.  It has been neither reviewed nor approved 
by the Court and may not summarize all portions of the opinion. 

 
Sergio Lopez v. Marmic LLC (A-27-24) (089632) 

 
Argued October 6, 2025 -- Decided March 19, 2026 
 
CHIEF JUSTICE RABNER, writing for a unanimous Court. 
 
 In this appeal, the Court considers whether the Federal Immigration Reform and 
Control Act of 1986 (IRCA), which bars employers from hiring and continuing to 
employ undocumented individuals who are not lawfully admitted or authorized to work 
in the United States, conflicts with State wage and hour laws that require employers to 
pay minimum wages and overtime to employees. 
 

Defendant Mike Ruane owned defendant Marmic LLC, a realty management 
company.  In June 2015, Ruane hired plaintiff Sergio Lopez as the superintendent of 
two buildings Marmic owned in Newark.  When Lopez applied for the job, he provided 
an invalid Social Security number (SSN) on a W-4 form. 
 

Ruane testified that he initially offered Lopez $400 per week as well as an 
apartment.  Lopez was to “reimburse” Ruane $800 per month for the value of the 
basement apartment.  Lopez was paid for the first two weeks.  Ruane testified that after 
he discovered the SSN was invalid, he told Lopez he could not pay him because that 
would be “against the law.”  Instead, Ruane offered to let Lopez live in the apartment 
rent-free for “perform[ing] the duties . . . we asked him to do, in return.” 
 

Lopez continued to work and live in the apartment until December 2018.  At 
trial, Ruane agreed that Lopez performed the tasks Lopez had testified about.  Ruane 
did not keep track of the number of hours Lopez worked, and neither party presented 
any written records about his hours.  Marmic maintained no records relating to Lopez’s 
employment.  Marmic fired Lopez in December 2018.  Lopez filed a complaint against 
Marmic and Ruane in September 2019, alleging violations of state wage laws. 
 

The trial court dismissed Lopez’s claims with prejudice.  It acknowledged the 
nature of the parties’ barter agreement and concluded that Lopez had not “met [his] 
burden of proof.”  First, the court did not find Lopez “credible or believable” because 
Lopez had knowingly listed an invalid SSN.  The court also determined that Lopez did 
not carry his burden because he did not “articulate[]” with “any specificity” the “total 
number of hours worked.”  The Appellate Division affirmed the trial court’s judgment.  
The Court granted certification.  260 N.J. 4 (2025). 
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HELD:  Federal and State law do not conflict in this regard:  if an employer hires an 
undocumented worker in violation of federal law, the employer is required to 
compensate the person in a manner consistent with state law for work they actually 
perform.  Here, neither Lopez’s immigration status nor the barter arrangement with his 
employer provided grounds to deny his wage claim for work already performed.  The 
Court provides guidance about an employer’s record-keeping burden and about how to 
assess the admissibility of evidence of an invalid SSN in wage and hour cases. 
 
1.  New Jersey’s Wage and Hour Law (WHL) requires employers to pay the minimum 
wage established by law and to pay overtime for work in excess of 40 hours per week.  
N.J.S.A. 34:11-56a4(a), (b)(1).  Under New Jersey’s Wage Payment Law (WPL), 
employers must “pay the full amount of wages due” an employee “at least twice” each 
“month, on regular paydays” fixed in advance.  N.J.S.A. 34:11-4.2.  Neither law 
excludes undocumented workers from its reach.  The Department of Labor represents 
that it “consistently enforces the WHL and WPL without regard to immigration status.”  
IRCA, meanwhile, states that “[i]t is unlawful . . . to hire . . . for employment in the 
United States an alien knowing the alien is an unauthorized alien . . . with respect to 
such employment.”  8 U.S.C. § 1324a(a)(1)(A).  IRCA also makes it unlawful “to 
continue to employ [an] alien” knowing the person “is (or has become) an unauthorized 
alien.”  Id. at (a)(2).  IRCA, however, does not expressly bar paying wages to 
undocumented workers for work they have already performed.  Like other jurisdictions 
to consider the issue, the Court finds that IRCA does not preempt state workers’ 
compensation and labor laws.  The opposite conclusion -- that IRCA preempts state 
wage and hour protections -- would incentivize employers to hire undocumented 
immigrants and pay reduced wages despite laws to the contrary.  As other courts have 
observed, such an outcome would undermine IRCA’s primary goal to prevent the 
hiring of undocumented immigrants.  (pp. 11-18) 
 
2.  In Hoffman Plastic Compounds, Inc. v. NLRB, the United States Supreme Court 
reversed an award of backpay to an undocumented immigrant, holding that such an 
award “runs counter to policies underlying IRCA,” “trivializes the immigration laws,” 
and “condones and encourages future violations.”  535 U.S. 137, 149-50 (2002).  As 
many other courts have concluded, Hoffman Plastic applies to backpay -- payment for 
work that has not actually been performed  -- not to payment for work that employees 
have already performed.  Unlike an award of backpay, payment for work already 
completed does not itself condone or continue an IRCA violation; it instead ensures 
that the employer does not take advantage of the violation.  (pp. 18-21) 
 
3.  The Court rejects Marmic’s contention that the parties’ barter agreement -- a rent-
free apartment in exchange for labor -- established a “legally distinct . . . relationship” 
outside of the employee-employer relationship contemplated by the WPL and WHL.  
There is no broad-based exception to New Jersey’s wage and hour laws for “barter 
arrangements.”  As a result, Marmic’s provision of a rent-free apartment in this case is 
not proof that it properly compensated Lopez for his labor.  (pp. 22-24) 
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4.  In considering Lopez’s wage claim, the trial and appellate courts faulted Lopez for 
not presenting adequate proof of when he worked despite the legal obligation 
employers have to keep appropriate records.  It is not disputed that Lopez did, in fact, 
perform work for Marmic.  The WPL and WHL therefore required that Marmic make 
and preserve records of Lopez’s hours and the wages paid to him.  N.J.S.A. 34:11-
4.6(e) (WPL); -56a20 (WHL).  In administrative wage collection cases, a rebuttable 
presumption applies against employers who fail to abide by that requirement.  N.J.S.A. 
34:11-58(d).  And in Anderson v. Mt. Clemens Pottery Co., the United State Supreme 
Court held that if an employee seeking unpaid wages “proves that he has in fact 
performed work” and “produces sufficient evidence to show the amount and extent of 
that work as a matter of just and reasonable inference,” then the burden “shifts to the 
employer to come forward with evidence” to refute the employee’s claims.  328 U.S. 
680, 687-88 (1946).  Here, the trial court did not follow the approach outlined in 
section 58(d) or Mt. Clemens.  The Court remands to the trial court to determine the 
appropriate amount of damages.  Because Marmic “fail[ed] to provide sufficient 
employee records, . . . there shall be a rebuttable presumption that the employee 
worked for the employer for the period of time and for the amount of wages as alleged 
in the wage claim.”  N.J.S.A. 34:11-58(d).  The trial court should determine whether to 
allow additional evidence on the amount of damages and whether Marmic is entitled to 
a credit for the fair value of the lodging it provided.  (pp. 24-28) 
 
5.  Turning to the trial judge’s decision to allow and consider testimony on Lopez’s use 
of an invalid SSN, the Court reviews the relevant evidence rules.  Like inquiries into a 
person’s immigration status, testimony about the use of an invalid SSN -- which can 
serve as a proxy for a person’s immigration status -- may inject undue prejudice, 
contrary to N.J.R.E. 403, into a case about wage and hour claims.  The trial court here 
properly barred direct questioning about Lopez’s immigration status.  Yet the court 
went on to rely heavily on Lopez’s use of an invalid SSN to dismiss his lawsuit on 
credibility grounds.  Under the circumstances, admitting evidence of Lopez’s use of an 
invalid SSN led directly to the dismissal of his case -- even though his employer 
conceded he had performed work without being paid wages for several years.  The 
Court does not foreclose the admission of evidence of the use of an invalid SSN to 
obtain employment in all wage and hour cases.  Going forward, courts must carefully 
assess such evidence under N.J.R.E. 403 prior to trial.  If there is no legitimate purpose 
other than to provide a link to a person’s immigration status, the evidence should be 
excluded.  In the rare case when such evidence is admitted at a jury trial, trial courts 
must provide appropriate cautionary instructions as to how evidence of an invalid SSN 
may be used.  The Court’s ruling is limited to wage and hour cases and does not 
address the admissibility of evidence in other settings.  (pp. 28-35) 
 
 REVERSED and REMANDED to the trial court. 
 
JUSTICES PATTERSON, PIERRE-LOUIS, WAINER APTER, FASCIALE, 
NORIEGA, and HOFFMAN join in CHIEF JUSTICE RABNER’s opinion. 
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CHIEF JUSTICE RABNER delivered the opinion of the Court. 

 
 This appeal involves the interplay between two sets of legal 

requirements.  Federal law bars employers from hiring and continuing to 

employ undocumented individuals who are not lawfully admitted or authorized 

to work in the United States.  8 U.S.C. § 1324a(a)(1)(A), (a)(2).  And State 

wage and hour laws require employers to pay minimum wages and overtime to 

employees.  N.J.S.A. 34:11-56a4(a), (b)(1). 

 Like the many other courts that have considered the question, we find 

the different sets of laws do not conflict in this regard:  if an employer hires an 

undocumented worker in violation of federal law, the employer is required to 

compensate the person in a manner consistent with state law for work they 

actually perform.  Otherwise, certain employers would be incentivized to hire 

undocumented workers -- which is precisely the opposite of what federal law 

seeks to accomplish -- and pay them less than the law requires.   

 In this case, it is undisputed that an undocumented individual worked for 

a realty management company as a superintendent.  The company paid him by 

way of a barter arrangement -- a rent-free apartment in exchange for his labor 

-- instead of paying hourly wages and overtime.  As a general rule, that type of 
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barter arrangement does not satisfy New Jersey’s wage and hour laws, aside 

from limited exceptions.   

 After several years, the employee brought a claim for wages and 

overtime against his employer for hours he had already worked.  The trial 

court dismissed the claim.  Among other things, the court found the employee 

was not credible because of his use of an invalid Social Security number (SSN) 

when he first applied for the job.  The court also faulted the employee for 

failing to produce sufficient evidence of the number of hours he had worked.   

 The Appellate Division affirmed the judgment of the trial court.  We 

reverse.  For his services as a superintendent, the undocumented worker was 

considered an employee under the broad scope of state law.  N.J.S.A. 34:11-

4.1(b), -56a1(f), (h).  He was therefore entitled to appropriate wages for work 

he had already performed.  Neither his immigration status nor the barter 

arrangement with his employer provided grounds to deny his wage claim for 

work already performed.   

 In addition, employers, not employees, have an obligation under state 

law to keep records of hours worked and wages paid to their employees.  

N.J.S.A. 34:11-4.6(e), -56a20.  When employers fail to do so, a rebuttable 

presumption applies against them in wage claim cases.  N.J.S.A. 34:11-58(d). 
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 We also conclude it was error to consider evidence of the employee’s use 

of an invalid SSN in the manner the trial court did.  Because the use of an 

invalid SSN can serve as a proxy for a person’s immigration status, we offer 

guidance about how to assess the admissibility of such evidence in wage and 

hour cases going forward. 

 We remand the matter to the Law Division to determine the appropriate 

amount of damages due. 

I. 

A. 

 We draw the following facts from the parties’ testimony at a bench trial.     

 Defendant Mike Ruane owned defendant Marmic LLC, a residential and 

commercial realty management company.  In June 2015, Ruane hired plaintiff 

Sergio Lopez to work as the superintendent of two buildings Marmic owned in 

Newark.  The buildings had commercial and residential units. 

 When Lopez applied for the job, he provided an invalid SSN on a W-4 

form.  Employees are required to “furnish [their] employer with a signed” W-4 

form on or before the date they begin employment.  26 C.F.R. § 31.3402(f)(2)-

1(a)(1).  “Every individual to whom a social security number has been 

assigned must include [the] number on” the W-4 form.  Id. at -1(f)(2).  A 
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person’s SSN establishes their legal authorization to work in the United States.  

See 8 C.F.R. § 274a.2(b)(1)(v)(C)(1). 

 Ruane testified that he initially offered Lopez $1,600 per month in salary 

-- or $400 per week -- as well as an apartment.  Lopez was to “reimburse” 

Ruane $800 per month for the value of the basement apartment.   

 Lopez was paid $400 per week for the first two weeks.  Ruane testified 

that after he discovered the SSN was invalid, he told Lopez he could not pay 

him because that would be “against the law.”  Instead, Ruane offered to let 

Lopez live in the apartment rent-free, without having to pay the cost of 

utilities, for “perform[ing] the duties . . . we asked him to do, in return.” 

 Lopez continued to work and live in the apartment.  He testified that 

when he complained about not being paid wages, Ruane responded that Lopez 

“needed to fix [his] documents so that” he could be paid.  The parties did not 

enter into a written employment or lease agreement. 

 Lopez testified he worked as a superintendent from June 15, 2015 until 

December 2018 and performed various maintenance tasks.  He testified that he 

cleaned common areas, picked up garbage, removed snow and leaves, swept 

and mopped floors inside the building, painted apartments when tenants moved 

out, fixed leaks and broken pipes, helped tenants when repairs were needed, 
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and cleaned dryers and unclogged washing machines for commercial tenants, 

among other things.  Lopez testified that he performed those tasks alone.   

 Ruane heard Lopez testify.  When questioned afterward, Ruane agreed 

that Lopez performed the tasks he had testified about.   

 Lopez also testified that the hours he worked alternated between “long” 

and “short” weeks.  For long weeks, he worked about 60 hours; for short 

weeks, he averaged 37 hours.  Ruane testified he did not require Lopez to work 

a specific number of hours per week and never directed him to work more than 

60 hours in a week.  Ruane did not keep track of the number of hours Lopez 

worked, and neither party presented any written records at trial about his 

hours.  Marmic maintained no records relating to Lopez’s employment. 

B. 

 Lopez filed a claim for unpaid wages with the Department of Labor in 

2018.  The Department reviewed the claim and leveled a $750 penalty for the 

following violations:  “Records - No Records Provided” and “Unpaid Wages / 

Late Payment.”  Ruane contested the penalty, and the matter was settled in 

November 2018 for $250.  The Department noted that Lopez could request a 

wage hearing for the balance of his claim.  Marmic fired Lopez in December 

2018.  
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 Lopez filed a three-count complaint against Marmic and Ruane in 

September 2019.  The complaint alleged (1) violations of the overtime and 

minimum wage provisions, contrary to N.J.S.A. 34:11-56a4, and (2) failure to 

pay full wages on a timely basis, contrary to N.J.S.A. 34:11-4.2.  

 The trial court conducted a bench trial on August 18, 2022.  Lopez and 

Ruane both testified, and part of their testimony is summarized above.  During 

the hearing, the court allowed testimony about Lopez’s use of an invalid SSN 

but did not permit cross-examination about his immigration status.   

 The trial court dismissed Lopez’s claims with prejudice in an oral ruling 

in March 2023.  In recounting the facts, the court acknowledged the nature of 

the parties’ barter agreement.  It went on to identify several bases for 

concluding that Lopez had not “met [his] burden of proof.”  First, the court did 

not find Lopez “credible or believable.”  The court explained that he “admitted 

. . . he lied” when he listed an SSN on the W-4 form that “[h]e knew at the 

time . . . wasn’t valid.”  The court also found that Lopez “waffled” when he 

was asked questions about the form on cross-examination.   

 Second, the court determined that, although Lopez “ultimately [had] the 

burden of proof” to show he was entitled to recovery, he did not “articulate[]” 

with “any specificity” the “total number of hours worked.”  Nor did he attempt 

to “reconstruct[]” the hours he worked from messages from tenants “he might 
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have had in his phone.”  The number of hours worked, the court stated, was “a 

matter of complete speculation.”   

 The court also observed that Lopez “knew full well he wasn’t qualified 

to earn those -- be paid those wages legally because he . . . was an 

undocumented alien.” 

 The Appellate Division affirmed the trial court’s judgment.  The 

appellate court agreed that because Lopez “is an undocumented alien” and 

“was not eligible to work” under federal law, “there could be no employee-

employer relationship between the parties.”  As a result, the court found that 

Lopez “was barred from relief and was precluded from recovering damages.”  

In that context, the court referenced “the trial judge’s determination that 

[Lopez] ‘lied’ when he completed and signed the W-4 form.” 

 The Appellate Division noted that, under Serrano v. Underground 

Utilities Corp., 407 N.J. Super. 253, 269-70 (App. Div. 2009), an 

undocumented worker is permitted to recover damages for work already 

performed.  The appellate court nonetheless concluded that Lopez failed to 

satisfy his burden of proof to recover damages because he “failed to proffer 

any time sheets or other documents supporting the hours he worked.”  The 

court declined to apply the burden-shifting approach set forth in Anderson v. 
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Mt. Clemens Pottery Co., 328 U.S. 680 (1946), which it explained “only 

applies where damages are certain.”   

 The Appellate Division also found that testimony about Lopez’s use of 

an invalid SSN was relevant under N.J.R.E. 401, and that the trial court did not 

abuse its discretion under N.J.R.E. 607 in admitting the evidence for 

impeachment purposes. 

 Finally, the Appellate Division agreed with the trial court that “a barter 

arrangement was created after defendants discovered” that Lopez had provided 

an invalid SSN.  The appellate court did not accept Lopez’s “attempt[] to argue 

that an employer-employee relationship continued to exist” afterward.   

C. 

 We granted Lopez’s petition for certification.  260 N.J. 4 (2025).  We 

also granted the following entities leave to appear as friends of the court:  the 

New Jersey Department of Labor and Workforce Development; Make the Road 

New Jersey, Legal Aid at Work, National Employment Law Project, American 

Civil Liberties Union of New Jersey, Comité de Apoyo a los Trabajadores 

Agrícolas, Laborers Eastern Region Organizing Fund, Laundry Workers 

Center, Legal Services of New Jersey, New Jersey Alliance for Immigrant 

Justice, New Labor, Service Employees International Union Local 32BJ, and 

Volunteer Lawyers for Justice (collectively, Make the Road); the New Jersey 
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Association for Justice; Seton Hall University School of Law Center for Social 

Justice (Seton Hall); and Law and Labor Professors (Professors). 

II. 

A. 

 Several statutes lie at the heart of this appeal.  We summarize certain 

parts of the laws here to provide a backdrop for what follows.  We review 

questions of statutory interpretation de novo.  Krug v. State Parole Bd., 261 

N.J. 477, 485-86 (2025). 

 New Jersey’s Wage and Hour Law (WHL), N.J.S.A. 34:11-56a 

to -56a43, “protect[s] employees from unfair wages and excessive hours.”  

Hargrove v. Sleepy’s, LLC, 220 N.J. 289, 304 (2015) (quotation omitted).  The 

law also protects employees and employers alike from “unfair competition 

resulting from wage levels detrimental to [one’s] . . . well-being.”  N.J.S.A. 

34:11-56a.  The statute requires employers to pay the minimum wage 

established by law.  N.J.S.A. 34:11-56a4(a).  It also directs employers to pay 

overtime “for each hour of working time in excess of 40 hours in any week.”  

Id. at (b)(1). 

 New Jersey’s Wage Payment Law (WPL), N.J.S.A. 34:11-4.1 to -4.15, 

“governs the time and mode of payment of wages due to employees.”  Musker 

v. Suuchi, Inc., 260 N.J. 178, 186 (2025) (quoting Maia v. IEW Constr. Grp., 
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257 N.J. 330, 344 (2024)).  Under the statute, employers must “pay the full 

amount of wages due” an employee “at least twice” each “month, on regular 

paydays” fixed in advance.  N.J.S.A. 34:11-4.2.     

 Both statutes are remedial and should be liberally construed.  See 

Hargrove, 220 N.J. at 303-04.  Both also extend broadly to anyone “suffered or 

permitted to work by an employer.”  N.J.S.A. 34:11-4.1(b) (WPL), -56a1(f) 

(WHL) (using parallel language).  Neither law excludes undocumented 

workers from its reach.  The Department of Labor represents that it 

“consistently enforces the WHL and WPL without regard to immigration 

status.”   

 We also draw on case law that interprets the federal Fair Labor 

Standards Act (FLSA), 29 U.S.C. §§ 201 to 219.  All three statutes -- the 

FLSA, WHL, and WPL -- “address . . . fundamental terms of the employment 

relationship.”  Hargrove, 220 N.J. at 313; see also Garcia v. Freedom Mortg. 

Corp., 790 F. Supp. 2d 283, 288 n.7 (D.N.J. 2011) (“The NJWHL is patterned 

after the FLSA, and New Jersey courts look to the FLSA regulations for 

guidance.”  (citing Marx v. Friendly Ice Cream Corp., 380 N.J. Super. 302, 309 

(App. Div. 2005))). 
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B. 

 The Immigration Reform and Control Act of 1986 (IRCA), 8 U.S.C. 

§ 1101 et seq., is designed, in part, to “prohibit[] the employment of illegal 

aliens in the United States.”  Hoffman Plastic Compounds, Inc. v. NLRB, 535 

U.S. 137, 147 (2002).  To that end, IRCA states that “[i]t is unlawful . . . to 

hire . . . for employment in the United States an alien knowing the alien is an 

unauthorized alien . . . with respect to such employment.”  8 U.S.C. § 

1324a(a)(1)(A).  The phrase “unauthorized alien” refers to individuals not 

“lawfully admitted for permanent residence” or “authorized to be . . . 

employed by this chapter or by the Attorney General.”  Id. at (h)(3).   

 Among other provisions, IRCA also makes it unlawful “to continue to 

employ [an] alien” knowing the person “is (or has become) an unauthorized 

alien.”  Id. at (a)(2).  The statute, however, does not expressly bar paying 

wages to undocumented workers for work they have already performed.   

III. 

 Lopez maintains that he and Marmic had an employee-employer 

relationship under the WHL and WPL.  He contends that his undocumented 

status did not nullify that relationship, and that IRCA does not bar “wage 

claims by undocumented workers for labor [they] already provided.”  Lopez 

also argues that his barter arrangement with Marmic did not change the nature 
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of their relationship.  Finally, Lopez contends it was error for the trial court to 

permit testimony about his knowing use of an invalid SSN, which served as a 

proxy for his immigration status. 

 Marmic disputes that it had any employment relationship with Lopez.  

Marmic cites to the Appellate Division’s ruling and maintains that, because 

Lopez was “an undocumented alien” under IRCA, there could not be an 

“employee-employer relationship between the parties.”  Marmic contends that 

its barter arrangement with Lopez was a “legally distinct . . . relationship.”  In 

any event, Marmic submits that Lopez’s wage claim cannot prevail in light of 

Hoffman Plastic.   

 Marmic also maintains that the trial court did not err in allowing 

testimony about Lopez’s “knowingly lying in completing the W-4 form,” 

which Marmic claims had “nothing to do with his immigration status.”   

 All of the amici argue in support of Lopez.  The Department of Labor, 

Make the Road, Seton Hall, and the Professors contend that IRCA does not 

foreclose Lopez’s ability to recover unpaid wages for work he already 

performed.  All amici also note that the WPL and WHL broadly define 

“employee” without regard to whether an employee and employer have entered 

into a barter agreement.   



15 
 

 Several amici maintain it was error to consider evidence of Lopez’s use 

of an invalid SSN, which they contend served as a proxy for his undocumented 

status.  They submit that a rule allowing such evidence would dissuade others 

from filing legitimate wage and hour claims.   

IV. 

 Marmic argues that federal law precludes recovery here.  At the same 

time, Marmic states it is not relying on the doctrine of federal preemption.  We 

briefly address federal preemption for the sake of clarity and completeness.   

A. 

 Under the United States Constitution, federal law “shall be the supreme 

Law of the Land,” U.S. Const. art. VI, cl. 2, and shall prevail “if there is any 

conflict [with] state law,” Gonzales v. Raich, 545 U.S. 1, 29 (2005).  But “the 

historic police powers of the States [are] not to be superseded by [a] Federal 

Act unless that was the clear and manifest purpose of Congress.”  Altria Grp., 

Inc. v. Good, 555 U.S. 70, 77 (2008) (first alteration in original) (quoting Rice 

v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)).   

 The latter principle “applies with particular force when Congress has 

legislated in a field traditionally occupied by the States.”  Ibid.  And a state’s 

authority to enact wage laws that regulate and protect workers falls within its 
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historic police powers.  Fort Halifax Packing Co. v. Coyne, 482 U.S. 1, 21 

(1987); Bedoya v. Am. Eagle Express Inc., 914 F.3d 812, 818 (3d Cir. 2019). 

 Acts of Congress preempt state law under the Supremacy Clause in three 

situations, English v. Gen. Elec. Co., 496 U.S. 72, 78 (1990), none of which 

apply here.  Federal law does not expressly preempt the WHL and WPL.  See 

ibid.  Federal law is not meant to occupy the field of state employment laws 

like the WHL and WPL.  See id. at 79; Fort Halifax, 482 U.S. at 21.  And 

federal law does not actually conflict with New Jersey’s wage and hour laws.  

See English, 496 U.S. at 79.  As we discuss further below, it is not “impossible 

. . . to comply with” the WHL and WPL and also with IRCA.  See ibid.  The 

New Jersey statutes do not “stand[] as an obstacle” to Congress’ objectives.  

See Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 141 (1963) 

(quotation omitted) (upholding a state agricultural regulation against 

Supremacy Clause challenge).   

 Other jurisdictions have similarly found that IRCA does not preempt 

state workers’ compensation and labor laws.  See, e.g., Madeira v. Affordable 

Hous. Found., Inc., 469 F.3d 219, 249 (2d Cir. 2006) (finding that IRCA does 

not preempt claims by undocumented workers under New York’s workers’ 

compensation law); Sanchez v. Dahlke Trailer Sales, Inc., 897 N.W.2d 267, 

276 (Minn. 2017) (Minnesota statute); Design Kitchen & Baths v. Lagos, 882 
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A.2d 817, 830 (Md. 2005) (Maryland statute); Dowling v. Slotnik, 712 A.2d 

396, 405 (Conn. 1998) (Connecticut statute); Cont’l PET Techs., Inc. v. 

Palacias, 604 S.E.2d 627, 631 (Ga. Ct. App. 2004) (Georgia statute); Coma 

Corp. v. Kan. Dep’t of Labor, 154 P.3d 1080, 1087 (Kan. 2007) (Kansas statute).  

 The opposite conclusion -- that IRCA preempts state wage and hour 

protections -- would incentivize employers to hire undocumented immigrants 

and pay reduced wages despite laws to the contrary.  As other courts have 

observed, such an outcome would undermine IRCA’s primary goal to prevent 

the hiring of undocumented immigrants.  See, e.g., Lucas v. Jerusalem, LLC, 

721 F.3d 927, 936 (8th Cir. 2013) (explaining that “the purpose of federal 

immigration policy” is “advance[d]” by eliminating the payment of wages 

below minimum wage); Patel v. Quality Inn S., 846 F.2d 700, 704 (11th Cir. 

1988) (“[T]he FLSA’s coverage of undocumented aliens is fully consistent 

with the IRCA and the policies behind it. . . .  If the FLSA did not cover 

undocumented aliens, employers would have an incentive to hire them.”); 

Salas v. Sierra Chem. Co., 327 P.3d 797, 808 (Cal. 2014) (“It would frustrate 

rather than advance the policies underlying federal immigration law to leave 

unauthorized alien workers so bereft of state labor law protections that 

employers have a strong incentive to ‘look the other way’ and exploit a black 

market for illegal labor.”); Serrano, 407 N.J. Super. at 271 (“[R]equiring 
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employers to pay proper wages to undocumented aliens when the work had 

been performed actually furthers the goal of the IRCA” by leaving “virtually 

no incentives . . . for an employer to hire an undocumented alien in the first 

instance.”  (quoting Flores v. Amigon, 233 F. Supp. 2d 462, 464 (E.D.N.Y. 

2002))). 

B. 

 Marmic relies on Hoffman Plastic in support of its position that IRCA 

bars Lopez’s wage claim.  Hoffman Plastic involved an undocumented 

immigrant, Jose Castro, who was laid off after he engaged in union organizing 

activities.  535 U.S. at 140.  The National Labor Relations Board later found 

that his employer, Hoffman Plastic Compounds, had violated the National 

Labor Relations Act (NLRA) by “rid[ding] itself of known union supporters.”  

Ibid.  As part of its award, the Board ordered Hoffman to reinstate Castro and 

pay him backpay.  Id. at 140-41.   

 At a compliance hearing before an Administrative Law Judge (ALJ), 

Castro admitted he was not born, or authorized to work, in the United States.  

Id. at 141.  As a result, the ALJ concluded the relief awarded conflicted with 

IRCA.  Ibid.  Four years later, the Board reversed and found that Castro was 

entitled to backpay plus interest.  Id. at 141-42.  The Board calculated the 
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“backpay award from the date of Castro’s termination to the date Hoffman first 

learned of Castro’s undocumented status.”  Id. at 142. 

 The United States Supreme Court reversed.  It noted “[t]he Board asks 

that we . . . award backpay to an illegal alien for years of work not performed 

[and] for wages that could not lawfully have been earned.”  Id. at 148-49 

(emphases added).  In response, the Court found “that awarding backpay to 

illegal aliens runs counter to policies underlying IRCA.”  Id. at 149.  The 

Court added that “awarding backpay in a case like this not only trivializes the 

immigration laws, it also condones and encourages future violations.”  Id. at 

150.   

 Notably, Hoffman Plastic did not focus on an award of wages for work 

that had already been performed.  The opinion instead reversed an award for 

wages an employee would have earned had he not been terminated unlawfully.  

But Castro, the Supreme Court noted, could not continue to work “without 

triggering new IRCA violations.”  Id. at 151.  

 We read Hoffman Plastic in the same way many other courts have read 

the decision.  Its rationale applies to backpay -- payment for work that has not 

actually been performed1 -- not to the payment of minimum wages or overtime 

 
1  “Back pay seeks to make an employee whole by awarding wages that would 
have been earned but for an unlawful firing.”  Martinez v. Mecca Farms, Inc., 
213 F.R.D. 601, 604 (S.D. Fla. 2002) (emphasis added); see also 11 
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for work that employees have already performed.  See, e.g., Lucas, 721 F.3d at 

933 (“[A]liens, authorized to work or not, may recover unpaid and underpaid 

wages under the FLSA.”); Patel, 846 F.2d at 705-06 (distinguishing an 

“attempt[] to recover back pay for being unlawfully deprived of a job” from 

“seek[ing] to recover unpaid minimum wages and overtime for work already 

performed” and noting that “[n]othing in the FLSA suggests that 

undocumented aliens cannot recover unpaid minimum wages and overtime 

under the act”); Lamonica v. Safe Hurricane Shutters, Inc., 711 F.3d 1299, 

1307-08 (11th Cir. 2013) (reaffirming the holding in Patel after Hoffman 

Plastic); Madeira, 469 F.3d at 243 & n.23 (citing rulings from United States 

District Courts in six districts that “concluded, even after Hoffman Plastic, that 

IRCA does not preclude . . . FLSA awards” “for labor actually and already 

performed” by undocumented workers).   

 
Employment Coordinator Labor Relations § 43:59 (Dec. 2025 update) 
(“Backpay is most often awarded when an employer unlawfully discharges an 
employee,” with the goal of “reimbursing the employee for earnings lost by 
reason of the wrongful termination.”); 5 Larson on Employment 
Discrimination § 92.06 (2025) (noting that an award of backpay is ordinarily 
“based on the amount which, but for the discrimination, would have been 
earned” (emphasis added)); Zanetich v. Wal-Mart Stores E., Inc., 123 F.4th 
128, 152 (3d Cir. 2024) (Freeman, J., concurring in part and dissenting in part) 
(“Back pay is measured from the date of [an employee’s] discharge to the date 
of the verdict.”  (quotation omitted)).   
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 Unlike an award of backpay for work not yet performed, payment for 

work already completed “does not itself condone . . . or continue” an IRCA 

violation; it instead “ensures that the employer does not take advantage of the 

violation.”  Madeira, 469 F.3d at 243.   

 The Appellate Division has applied the same principle.  In Serrano, the 

appellate court recognized that “undocumented workers can recover damages 

arising out of statutory violations for ‘work already performed,’ such as wage 

claims under the FLSA.”  407 N.J. Super. at 269-70 (quoting Crespo v. Evergo 

Corp., 366 N.J. Super. 391, 398 (App. Div. 2004)).  Crespo involved a claim 

under the state’s Law Against Discrimination.  In that case, the Appellate 

Division held that undocumented workers could not recover backpay or 

prospective damages that stemmed from their termination, pursuant to 

Hoffman Plastic.  366 N.J. Super. at 401-02.  Crespo distinguished its holding 

from claims relating to work already performed, including FLSA claims for 

wages.  Id. at 398 (citing cases).   

 For all those reasons, we conclude that Hoffman Plastic does not 

preclude Lopez’s claim for unpaid wages.  We therefore turn to his claim. 
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V. 

A. 

 Marmic raises a threshold question here as well.  It contends that the 

parties’ barter agreement -- a rent-free apartment in exchange for labor -- 

established a “legally distinct . . . relationship” outside of the employee-

employer relationship contemplated by the WPL and WHL.  As a result, 

Marmic maintains that the Appellate Division correctly found “there could be 

no employee-employer relationship between the parties.”   

 Marmic’s argument finds no support in the law.  The type of arrangement 

Marmic and Lopez had neither satisfied nor voided the State’s wage and hour 

laws. 

 The WPL and WHL apply broadly to anyone “suffered or permitted to 

work by an employer.”  N.J.S.A. 34:11-4.1(b) (WPL), -56a1(f) (WHL) (using 

parallel language).  That standard provides “the broadest definition of 

‘employee’ among the various pieces of social legislation.”  Hargrove, 220 

N.J. at 313; see also Sec’y of Labor v. Lauritzen, 835 F.2d 1529, 1543 (7th Cir. 

1987) (Easterbrook, J., concurring) (“‘suffer or permit to work’ . . . sweeps in 

almost any work done on the employer’s premises” and “potentially any work 

done for the employer’s benefit or with the employer’s acquiescence”).  Under 
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the facts of this case, Marmic plainly “suffered or permitted” Lopez to work as 

a superintendent at its buildings.   

 New Jersey statutes also restrict the use of alternative arrangements.  

The WPL, for example, makes clear that barter arrangements cannot substitute 

for the statute’s requirements:   

It shall be unlawful for any employer to enter into or 
make any agreement with any employee for the 
payment of wages of any such employee otherwise than 
as provided in this act . . . .  Every agreement made in 
violation of this section shall be deemed to be null and 
void . . . .   
 
[N.J.S.A. 34:11-4.7.] 
 

The WHL similarly notes that “any contract, agreement or understanding for” 

employment “at an oppressive and unreasonable wage . . . shall be void.”  

N.J.S.A. 34:11-56a3.     

 The law does permit other forms of payment.  The WHL, for example, 

allows “the fair value of any food or lodging supplied by an employer” to be 

counted toward wages.  N.J.S.A. 34:11-56a1(d); see also N.J.A.C. 12:56-8.6 

(regarding the computation of fair market value), -8.8 (providing examples).  

But those in-kind payments are a way to satisfy an employer’s obligation to 

pay appropriate wages based on an hourly rate -- not a way around the law’s 

requirements.  In other words, the WHL does not sanction the use of barter 

arrangements as a general tool to avoid wage and hour requirements.   
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 Limited exceptions to the WHL for summer camps, conferences, and 

retreats operated by nonprofit or religious groups do not apply here.  See 

N.J.S.A. 34:11-56a4.1.  Nor do exceptions for independent contractors and 

subcontractors, among others.2  See N.J.S.A. 34:11-4.1(b) (WPL); N.J.A.C. 

12:56-16.1 (WHL).  In short, there is no broad-based exception to New 

Jersey’s wage and hour laws for “barter arrangements.”  As a result, Marmic’s 

provision of a rent-free apartment in this case is not proof that it properly 

compensated Lopez for his labor.   

B. 

 In rejecting Lopez’s claim for unpaid wages, the trial court and the 

Appellate Division faulted Lopez for not presenting adequate proof of when he 

worked.  In doing so, the courts overlooked the legal obligation employers 

have to keep appropriate records.   

 Although the parties do not agree on how many hours Lopez worked, it 

is not disputed that he did, in fact, perform work for Marmic.  The WPL and 

WHL therefore required that Marmic make and preserve records of Lopez’s 

 
2  The “ABC” test, N.J.S.A. 43:21-19(i)(6)(A) to (C), “governs whether a 
plaintiff is an employee or independent contractor for purposes of resolving a 
wage-payment or wage-and-hour claim” under the WPL and WHL.  Hargrove, 
220 N.J. at 295.  The test does not apply here because Marmic does not assert 
that Lopez was an independent contractor. 
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hours and the wages paid to him.  N.J.S.A. 34:11-4.6(e) (WPL); -56a20 

(WHL).    

 In administrative wage collection cases, a rebuttable presumption applies 

against employers who fail to abide by that requirement: 

Upon an investigation of a wage claim initiated 
pursuant to this section or any of the other State wage 
and hours laws, if an employer fails to provide 
sufficient employee records, as required to be kept 
under any State wage and hour laws, there shall be a 
rebuttable presumption that the employee worked for 
the employer for the period of time and for the amount 
of wages as alleged in the wage claim. 
 
[N.J.S.A. 34:11-58(d) (section 58(d)).] 
 

Marmic conceded at trial that it neither made nor kept records of the hours 

Lopez worked. 

 Section 58(d) is consistent with the standard articulated by the United 

States Supreme Court in Mt. Clemens.  As the Court explained in that case, 

employees who seek relief under the FLSA for unpaid minimum wages or 

overtime have the burden to prove that they “performed work for which [they 

were] not properly compensated.”  328 U.S. at 686-87.  But “it is the employer 

who has the duty under . . . the Act to keep proper records of wages [and] 

hours” worked.  Id. at 687.   

 If an “employer’s records are inaccurate or inadequate . . . , [t]he 

solution . . . is not to penalize the employee by denying him any recovery on 
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the ground that he is unable to prove the precise extent of uncompensated 

work.”  Ibid.  In such cases, the Court held,  

an employee has carried out his burden if he proves that 
he has in fact performed work for which he was 
improperly compensated and if he produces sufficient 
evidence to show the amount and extent of that work as 
a matter of just and reasonable inference.  The burden 
then shifts to the employer to come forward with 
evidence of the precise amount of work performed or 
with evidence to negative the reasonableness of the 
inference to be drawn from the employee’s evidence.  If 
the employer fails to produce such evidence, the court 
may then award damages to the employee, even though 
the result be only approximate. 
 
[Id. at 687-88.] 
 

 The Court underscored that “employer[s] cannot be heard to complain 

that the damages lack the exactness and precision” that could have been 

measured had they, the employers, kept the records the FLSA required.  Id. at 

688.  The Court also stressed that the result of its holding did not run afoul of 

“the rule that precludes the recovery of uncertain and speculative damages.  

That rule applies only to situations where the fact of damage is itself 

uncertain.”  Ibid. (emphases added).  As the Court further explained, 

“assuming that the employee has proved that he has performed work” for 

which he was not properly paid under the FLSA, the fact of damage is itself 

“certain”; “[t]he uncertainty lies only in the amount of damages” due.  Ibid. 

(emphasis added).   
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 Here, the trial court did not follow the approach outlined in section 58(d) 

or Mt. Clemens.  Instead of applying a rebuttable presumption in Lopez’s favor 

once it was clear that he had performed work for Marmic, the court faulted 

Lopez for “not articulat[ing] to any specificity” “[t]he total number of hours 

worked.”  In dismissing his claim, the court declined to “speculate” on “what 

the hourly wages were . . . or the total number of hours worked.”   

 The Appellate Division likewise observed that Lopez “failed to proffer 

any time sheets or other documents supporting the hours he worked.”  The 

court did not hold Marmic responsible for not producing records.  The court 

mistakenly noted that a “burden-shifting analysis only applies where damages” 

-- meaning the amount owed -- “are certain.”  Under Mt. Clemens, however, 

damages are “certain” -- and the burden shifts to the employer -- when it is 

clear that money is owed in some amount.  See 328 U.S. at 688. 

 Once again, the evidence in this case reveals that Lopez performed work 

for Marmic.  He testified about his duties, and Ruane agreed he performed 

those tasks.  Ruane disputed the hours Lopez claimed but testified he could not 

“be sure” how many hours Lopez worked.  And the company had no records to 

support its position.  As the Court observed in Mt. Clemens, “[i]n such a case 

‘it would be a perversion of fundamental principles of justice to deny all relief 
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to the injured person.’”  Ibid. (quoting Story Parchment Co. v. Paterson 

Parchment Paper Co., 282 U.S. 555, 563 (1931)). 

 Under the circumstances, we remand to the trial court to determine the 

appropriate amount of damages.  On remand, because Marmic “fail[ed] to 

provide sufficient employee records, . . . there shall be a rebuttable 

presumption that the employee worked for the employer for the period of time 

and for the amount of wages as alleged in the wage claim.”  N.J.S.A. 34:11-

58(d).  We defer to the court’s discretion whether to reopen the evidentiary 

hearing and allow additional evidence on the amount of damages.  The trial 

court should also determine whether Marmic is entitled to a credit for the fair 

value of the lodging it provided.   

VI. 

A. 

 We turn next to the trial judge’s determination that Lopez was not 

credible.  The court grounded its finding on Lopez’s use of an invalid SSN.3  It 

was error to dismiss his wage claim on that basis.   

 The trial court plainly stated its reasons for finding Lopez not “credible 

or believable”: 

 
3  As noted in the previous section, the trial court also criticized Lopez for not 
being specific about the number of hours he worked. 
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 *“He admitted that . . . when he . . . signed the W-4, he -- he lied.  He 

basically knew that he was required to tell the truth and required to put down a 

valid Social Security number.  He knew at the time he wrote the Social 

Security number that it wasn’t valid.”   

 *Lopez “waffled . . . and attempted to not exactly answer the questions” 

on cross-examination “regarding his signature on the [W-4] form just below 

the paragraph indicating that if [his response] was knowingly false, it was 

perjury.”  The court found that exchange “a basis of [Lopez’s] lack of truth and 

veracity in his statements.”   

 Ultimately, the trial court stated, “I don’t find in any way, shape or form 

that the plaintiff’s testimony in this case is credible.”  The Appellate Division 

found no error in the decision to allow and consider testimony on Lopez’s use 

of an invalid SSN.  The court found no abuse of discretion under N.J.R.E. 401 

and 607.    

B. 

 We consider various rules of evidence to assess whether cross-

examination about Lopez’s use of an invalid SSN was appropriate in this case.  

To begin, Rule 401 defines “relevant evidence” as “evidence having a 

tendency in reason to prove or disprove any fact of consequence to the 

determination of the action.”    
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 To establish a claim for wages and overtime pay, claimants must 

demonstrate that they were employees who performed work for which they 

were improperly compensated.  2 Employment Litigation in New Jersey 

§ 16.12 (2026); see also Reich v. Gateway Press, Inc., 13 F.3d 685, 701 (3d 

Cir. 1994) (interpreting the FLSA).  A person’s immigration status is not 

relevant to determine those issues.  Lopez therefore contends that “evidence of 

his undocumented status” was not relevant to his wage claims under Rule 401. 

 Yet Lopez’s use of an invalid SSN was embedded in the narrative of this 

case.  He completed a W-4 form to obtain employment with Marmic and 

provided an invalid SSN on the form.  And Marmic changed its payment 

arrangement with Lopez when it learned the SSN was invalid. 

Those facts do not answer the overall question of admissibility.  With 

regard to Rule 401, though, Lopez was not questioned about an entirely 

collateral matter when he was asked about the form at the hearing.   

 The Appellate Division went on to consider Rule 607 briefly.  Rule 

607(a) states that, “[f]or the purpose of attacking or supporting the credibility 

of a witness, any party including the party calling the witness may examine the 

witness and introduce extrinsic evidence relevant to the issue of credibility, 

subject to the exceptions in (a)(1) and (2).”  Subsection (a)(1) notes “[t]his 

provision is subject to Rules 405 and 608.” 
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 Rule 405 relates to methods of proving a person’s character and is not 

relevant here.  Rule 608(c) states, in part, that “extrinsic evidence is not 

admissible to prove specific instances of a witness’ conduct in order to attack 

or support the witness’ character for truthfulness.”  Under that rule, had Lopez 

used an invalid SSN in an unrelated matter years before, the evidence could 

not be used to impeach him in a later wage claim case.  Cf. State v. Parker, 216 

N.J. 408, 422 (2014) (holding that cross-examination about a defendant’s prior 

use of false names in an unrelated matter was barred under Rule 608).  In other 

words, that type of extrinsic evidence could not be used to challenge his 

character for truthfulness.4 

 In this case, the evidence in question was linked to Lopez’s employment 

with Marmic.  He presented an invalid SSN on a W-4 form to get a job as a 

superintendent.  If evidence like that were generally admissible in wage and 

hour cases, a factfinder might conclude as the trial judge did here:  that a 

claimant who lied about their SSN cannot be believed and is therefore not 

entitled to relief.  

 
4  Subsection (b) of Rule 608 has limited exceptions that allow for 
impeachment based on particular, prior false statements.  The exceptions apply 
to criminal, not civil, matters.  See Biunno, Weissbard & Zegas, N.J. Rules of 
Evidence, cmt. 4 on N.J.R.E. 608(b).  
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 Such an outcome would, in effect, foreclose relief to Lopez and others -- 

individuals an employer hired knowing they lacked documents that authorized 

them to be employed.  But the law enables those individuals to be paid for 

work they already performed, as discussed above.  To find they are entitled to 

payment if they lack an SSN, but not if they try to conceal that fact, would 

deny them protections they are entitled to under the WHL and WPL. 

C. 

 Those concerns elevate the importance of Rule 403 in our analysis.  The 

rule provides, in part, that “relevant evidence may be excluded if its probative 

value is substantially outweighed by the risk of . . . [u]ndue prejudice, 

confusion of issues, or misleading the jury.”  N.J.R.E. 403(a).   

 As we noted in State v. Sanchez-Medina, “evidence of a [person’s] 

undocumented immigration status could appeal to prejudice, inflame certain 

jurors, and distract them from their proper role in the justice system:  to 

evaluate relevant evidence fairly and objectively.”  231 N.J. 452, 462-63 

(2018).   

 Years before Sanchez-Medina, Judge Carchman made a similar 

observation in the context of wage claims: 

Credibility is the baseline in any litigation involving 
disputed issues of fact.  My concern is that beyond 
credibility and unless directly relevant to the issues in 
dispute, inquiries into matters of immigration status, 
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including employment issues, are so fraught with the 
potential for undue prejudice that little more will be 
heard or considered after . . . inquiry into such status. 
 
[Serrano, 407 N.J. Super. at 286 (Carchman, P.J.A.D., 
concurring).] 
 

 Like inquiries into a person’s immigration status, testimony about the 

use of an invalid SSN to obtain employment may inject undue prejudice into a 

case about wage and hour claims for this reason:  such evidence can serve as a 

proxy for a person’s immigration status.  It is widely known that 

undocumented workers who were not lawfully admitted to the United States or 

permitted to work here cannot obtain a Social Security number.  See 20 C.F.R. 

§ 422.104(a) (listing categories of individuals eligible for an SSN).  A person’s 

immigration status and lack of an SSN are thus commonly intertwined.   

 Some courts have barred requests for discovery of a plaintiff’s SSN in 

FLSA cases because of the evidence’s minimal probative value, potential for 

prejudice, and capacity to undermine the effectiveness of remedial wage and 

hour laws.  Montoya v. S.C.C.P. Painting Contractors, Inc., 530 F. Supp. 2d 

746, 750 (D. Md. 2008); Galaviz-Zamora v. Brady Farms, Inc., 230 F.R.D. 

499, 501-02 (W.D. Mich. 2005) (noting “[t]here is no question that the 

disputed discovery requests,” including an attempt to discover SSNs and cards, 

“are designed to uncover Plaintiffs’ immigration status,” which “is not relevant 

for purposes of . . . damages”); Flores, 233 F. Supp. 2d at 464-65. 
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 The trial court here properly barred direct questioning about Lopez’s 

immigration status.  Yet the court went on to rely heavily on Lopez’s use of an 

invalid SSN to dismiss his lawsuit on credibility grounds.  The court also 

faulted Lopez by finding, in part, that he was an “undocumented alien” who 

was not entitled to “be paid . . . wages legally.”  Under the circumstances, 

admitting evidence of Lopez’s use of an invalid SSN led directly to the 

dismissal of his case -- even though his employer conceded he had performed 

work without being paid wages for several years. 

 We do not foreclose the admission of evidence of the use of an invalid 

SSN to obtain employment in all wage and hour cases.  Going forward, courts 

must carefully assess such evidence under Rule 403 prior to trial.  If there is no 

legitimate purpose other than to provide a link to a person’s immigration 

status, the evidence should be excluded.  Courts should evaluate other reasons 

proffered to determine whether the probative value of the sensitive evidence is 

substantially outweighed by the risk of undue prejudice.  N.J.R.E. 403(a).   

 In essence, a person’s immigration status cannot directly or indirectly -- 

through testimony about the use of an invalid SSN -- form the basis to deny 

relief in the ordinary course of a wage and hour trial in which a person 

requests compensation for work already performed. 
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 In the rare case when such evidence is admitted at a jury trial, trial 

courts must provide appropriate cautionary instructions, consistent with the 

above principles, as to how evidence of an invalid SSN may be used.  In doing 

so, courts may not comment on a claimant’s immigration status.  For bench 

trials, courts should state on the record the basis for admitting the evidence.  

See Biunno, Weissbard & Zegas, N.J. Rules of Evidence, cmt. 2 on N.J.R.E. 

403 (2026) (“N.J.R.E. 403 is applicable in nonjury cases as well as jury 

trials.”). 

 Our ruling is limited to wage and hour cases.  We do not address the 

admissibility of evidence in other settings.   

* * * 

 As noted above, we remand this matter to the trial court to determine the 

appropriate amount of damages.  Because the trial judge relied heavily on 

Lopez’s use of an invalid SSN to make credibility findings against him, we 

remand to a different judge for further proceedings. 

VII. 

 For the reasons stated above, we reverse the judgment of the Appellate 

Division and remand to the trial court for further proceedings consistent with 

this opinion. 
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JUSTICES PATTERSON, PIERRE-LOUIS, WAINER APTER, FASCIALE, 
NORIEGA, and HOFFMAN join in CHIEF JUSTICE RABNER’s opinion. 
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
Horace Cowan v. State Parole Board (A-24-24) (089243) 

 
Argued September 25, 2025 -- Decided March 10, 2026 
 
JUSTICE PIERRE-LOUIS, writing for a unanimous Court. 
 
 In this appeal, the Court considers whether, after denying Horace Cowan 
parole, the State Parole Board acted in an arbitrary, capricious, or unreasonable 
manner in setting a future eligibility term (FET) -- the period of time an inmate must 
remain incarcerated before being considered for parole again -- of 200 months when, 
under N.J.A.C. 10A:71-3.21(a)(1), Cowan’s presumptive FET was 27 months. 
 

Cowan has been in custody since February 1990.  He was convicted of 
aggravated manslaughter and weapons offenses in 1992 and sentenced to life 
imprisonment with 25 years’ parole ineligibility.  He also pled guilty to offenses 
related to a prison escape and received a consecutive sentence of 10 years with 5 
years’ parole ineligibility.  He committed 18 institutional disciplinary infractions 
during his first 21 years in prison and only 3 since 2011.  He has maintained 
employment, obtained his high school diploma, and completed numerous programs 
since 2001. 
 

Cowan became eligible to be released on parole in February 2020.  A two-
member Board panel denied Cowan parole.  On May 6, 2020, the three-member 
panel imposed a 200-month FET -- more than seven times the presumptive FET of 
27 months noted in N.J.A.C. 10A:71-3.21(a)(1).  The panel issued a 10-page 
decision detailing Cowan’s offenses, his institutional record, his “insufficient 
problem resolution,” and the panel’s reasons for imposing the 200-month FET. 
 

On administrative appeal, the full Parole Board affirmed the denial of parole 
and imposition of the extended FET, again citing “insufficient problem resolution” 
and a “lack[] [of] insight into his criminal behavior.”  The Appellate Division 
affirmed.  The Court granted certification.  259 N.J. 485 (2025). 
 
HELD:  The 200-month FET was arbitrary, capricious, and unreasonable.  Adopting 
an analysis similar to the Appellate Division’s analysis in Berta v. State Parole 
Board, 473 N.J. Super. 284 (App. Div. 2022), the Court holds that, to impose an 
extended FET beyond the presumptive term, the Parole Board must (1) overcome the 
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presumption by explaining why the presumptive term is clearly inappropriate and (2) 
explain why the extended FET that the Board imposed is necessary and appropriate.  
Any extended FET imposed should be no longer than needed to address the 
likelihood of recidivism, which is the primary concern of the applicable statute and 
regulations. 
 
1.  Prior to 1979, an inmate’s punishment was a highly relevant consideration in 
parole determinations, in addition to the likelihood of recidivism.  After amendments 
to the Criminal Code in 1979, parole eligibility became a judicial responsibility to 
be exercised at the time of sentencing, and the dual considerations of (1) the 
likelihood of recidivism and (2) the sufficiency of punishment were replaced with 
only one criterion:  whether the inmate would likely commit another crime if 
released.  Consequently, the 1979 Parole Act created a presumption in favor of 
release, shifting the burden to the State to prove that the prisoner should not be 
released.  The Act was amended again in 1997, but it is the 1979 Parole Act that 
controls here because an inmate’s parole eligibility is governed by the version of the 
Parole Act in effect when their crime was committed.  (pp. 18-21) 
 
2.  Under the 1979 Parole Act, every defendant sentenced to a term of imprisonment 
in New Jersey becomes eligible for parole after serving the minimum term specified 
by law.  Pursuant to the Parole Board’s regulations, the 24 factors listed in N.J.A.C. 
10A:71-3.11(b) must be considered in evaluating an inmate’s parole application.  If 
the Board denies parole, the Board must set an FET, or the date on which the inmate 
can next be considered for parole.  N.J.A.C. 10A:71-3.21(a)(1) sets the standard FET 
at 27 months for inmates serving sentences for murder, manslaughter, aggravated 
sexual assault, kidnapping, and other serious offenses.  The standard FET for other 
offenses is shorter.  The Board, may, in its discretion, increase or reduce an FET by 
nine months pursuant to N.J.A.C. 10A:71-3.21(c).  The Parole Board can also depart 
from the FET schedule and establish an FET that exceeds the nine-month increase 
pursuant to N.J.A.C. 10A:71-3.21(d), which directs the panel to consider the same 
factors the Board is required to consult in making the initial decision of whether to 
grant or deny parole pursuant to N.J.A.C. 10A:71-3.11(b).  (pp. 21-24) 
 
3.  The Court reviews instructive case law.  Most recently, in Berta, the Appellate 
Division reversed as 72-month FET.  473 N.J. Super. at 325.  The Berta court held 
that in imposing an FET higher than the presumptive term outlined in the N.J.A.C. 
10A:71-3.21(a) schedule and above the extended term of nine months outlined in 
N.J.A.C. 10A:71-3.21(c), the Parole Board must:  (1) “overcome the presumption by 
explaining why a twenty-seven-month FET is clearly inappropriate” and (2) must 
also explain “why the FET that was actually imposed is necessary and appropriate.”  
Id. at 323.  The appellate court stressed that “[t]he Board cannot simply pick a 
number out of thin air.”  Ibid.  (pp. 25-29) 
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4.  Here, the Board panel’s decision is devoid of any connection between the facts in 
the parole record and the determination that a 200-month FET, instead of a 27- or 
36-month FET, was necessary to reduce Cowan’s likelihood of future criminal 
behavior.  Also absent from the panel’s decision is any mention of some of the 
important factors set forth in N.J.A.C. 10A:71-3.11.  An FET of 27 months -- the 
longest presumptive FET listed in the regulations -- already reflects the seriousness 
of Cowan’s crimes.  To increase the FET above 27 or 36 months, the Board must 
adhere closely to its own regulations, which require a determination regarding the 
likelihood that an inmate will commit a crime if released.  Here, given the Board’s 
lack of focus on Cowan’s risk of re-offense, the absence of substantive reasoning in 
its decision for imposing an FET term of nearly 17 years when the presumptive term 
was between two and three years, and its apparent lack of meaningful consideration 
of the one objective assessment tool designed to determine an inmate’s risk of 
recidivism, the Board’s imposition of a 200-month FET was arbitrary, capricious, 
and unreasonable.  (pp. 29-35) 
 
5.  Going forward, the Parole Board must adhere to the standard articulated by the 
Appellate Division in Berta when setting FETs beyond the presumptive term and the 
allowable nine-month increase pursuant to N.J.A.C. 10A:71-3.21(d).  The Board 
must:  (1) overcome the presumption by explaining why the applicable presumptive 
term is clearly inappropriate; and (2) explain why the imposed FET is necessary and 
appropriate.  The Board must also ensure that any extended FET is no longer than 
necessary to address what the Board perceives at the time to be “the inmate’s lack of 
satisfactory progress in reducing the likelihood of future criminal behavior,” which 
is the sole basis identified in the Parole Board’s own regulations for establishing an 
extended FET.  Further, as noted in N.J.A.C. 10A:71-3.21(d), the Board shall 
consider the factors enumerated in N.J.A.C. 10A:71-3.11(b) in making its 
determination to impose an extended FET.  Of particular note is the factor related to 
the results of the objective risk assessment instrument.  Substantial weight should be 
given to the risk assessment as it is an objective measure of an inmate’s likelihood 
of re-offending.  And, in reconsidering Cowan’s parole on remand, the Parole Board 
must continue to be mindful that the 1979 Parole Act applies to Cowan.  Therefore, 
the Board can consider only new information since the time of Cowan’s first parole 
denial in determining whether to grant him parole.  (pp. 36-37) 
 
 REVERSED and REMANDED for a new parole hearing. 
 
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, WAINER APTER, 
FASCIALE, NORIEGA, and HOFFMAN join in JUSTICE PIERRE-LOUIS’s 
opinion. 
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JUSTICE PIERRE-LOUIS delivered the opinion of the Court. 

 
 In this case, the New Jersey State Parole Board denied Horace Cowan 

parole.  Cowan’s presumptive future eligibility term (FET) -- the period of 

time an inmate must remain incarcerated before being considered for parole 

again -- was 27 months.  The Parole Board instead imposed a 200-month FET.  

We are asked to determine whether the Board acted in an arbitrary, capricious, 

or unreasonable manner in setting that term.   

 In 1991, Cowan was sentenced to a term of life imprisonment with 25 

years of parole ineligibility as a result of convictions for aggravated 

manslaughter, possession of a weapon for an unlawful purpose, and offenses 

related to his escape from jail while awaiting trial.  In February 2020, Cowan 
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became parole eligible, but the Board denied parole.  The Board then imposed 

a 200-month FET, meaning Cowan would remain incarcerated for another 200 

months before being eligible for parole again.  In its decision establishing the 

extended FET, the Parole Board stated that Cowan needed to develop a better 

understanding of his “criminal thinking” and a deeper understanding of why he 

chose to act in a criminal manner during the 1990 offense.   

On appeal, Cowan challenged his denial of parole and argued that the 

200-month FET was arbitrary and capricious.  The Appellate Division 

affirmed, finding that the Parole Board’s imposition of the 200-month FET 

was not arbitrary, capricious, or unreasonable and was supported by sufficient 

credible evidence in the record. 

We find that the 200-month FET was arbitrary, capricious, and 

unreasonable, and we reverse and remand for a new parole hearing.  Adopting 

an analysis similar to the Appellate Division’s analysis in Berta v. State Parole 

Board, 473 N.J. Super. 284 (App. Div. 2022), we hold that in order for the 

Parole Board to impose an extended FET beyond the presumptive term, it must 

(1) overcome the presumption by explaining why the presumptive term is 

clearly inappropriate and (2) explain why the extended FET that the Board 

imposed is necessary and appropriate.  Any extended FET imposed should be 
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no longer than needed to address the likelihood of recidivism, which is the 

primary concern of the applicable statute and regulations.    

I.  

A. 

 On February 18, 1990, when Cowan was 22 years old, he and two 

accomplices attempted to rob the victim.  During the robbery, Cowan shot the 

victim with a sawed-off shotgun, resulting in his death.  Cowan was charged 

with murder and two related firearms counts. 

 Cowan was detained at Monmouth County Correctional Institution while 

awaiting his trial.  On February 20, 1991, Cowan -- assisted by two other 

inmates -- assaulted a corrections officer and maintenance worker in the course 

of escaping from the prison.  He hit the corrections officer in the head with a 

metal pipe, threatened the maintenance worker with a screwdriver, confined 

both in the shower room, and escaped through a window using a fire 

extinguisher to break the steel rods.  Cowan was apprehended the next day and 

returned to prison.  He was charged with attempted murder, aggravated assault, 

armed robbery, kidnapping, criminal restraint, escape, and weapons offenses.   

 In May 1992, a jury found Cowan guilty of aggravated manslaughter and 

both firearms offenses related to the robbery victim’s death.  On July 31, 1992, 

he was sentenced to life imprisonment with 25 years of parole ineligibility.  
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For his escape from the Monmouth County prison, Cowan pled guilty to 

second-degree conspiracy to commit aggravated assault, third-degree criminal 

restraint, and second-degree escape.  He was sentenced to an aggregate of 10 

years’ imprisonment with a five-year period of parole ineligibility for 

conspiracy to commit aggravated assault and the related offenses.  The trial 

court ordered that this sentence run consecutively to the life sentence he 

received after his jury trial convictions. 

Cowan has been in custody since February 20, 1990.  During his 

incarceration, Cowan committed 21 institutional disciplinary infractions 

beginning in 1993, eight of which were asterisk-designated infractions, which 

“are considered the most serious and result in the most severe sanctions.”1  

N.J.A.C. 10A:4-4.1(a).  All but three of those 21 infractions occurred during 

Cowan’s first 21 years in prison. 

After 2011, Cowan incurred only three infractions.  Two of those three 

infractions were related to a fight between Cowan and three other inmates in 

July 2018.  According to Cowan, the fight occurred after he told the three 

younger inmates, who were affiliated with gangs, that they needed to be more 

 
1  Cowan stated in his brief that he incurred 22 infractions.  The Parole Board 
record lists 21 infractions because two 2018 infractions received a single, 
combined sanction. 
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positive, which he said led him to being bullied and looked down upon as a 

“nerd.”  Cowan claimed that after reporting the bullying to a corrections 

officer, the three men attacked him in his cell.  The medical report regarding 

the incident stated that Cowan was found “laying supine in his housing unit” 

with “multiple facial lacerations, slurred speech . . . and swelling to the nose.”  

The report also stated that officers on-site noted that Cowan “was involved in 

an altercation with multiple inmates in which he was possibly stomped.”  

According to Cowan, he fought back during the attack and was later charged 

with fighting and disruptive conduct as a result.   

Cowan’s most recent infraction prior to becoming eligible for parole 

occurred in August 2018, when the Department of Corrections (DOC) 

proposed to transfer him to Bayside Prison, where the inmates who had 

assaulted him the month prior were housed.  Cowan refused the housing 

assignment due to the conflict with the inmates and was charged with an 

infraction.   

At the time of his parole hearing in 2020, Cowan had not incurred any 

additional infractions since August 2018.  Cowan lost a total of 725 days of 

commutation credits due to infractions during his time in prison. 

Since 2001, Cowan has maintained employment in the prison kitchen, 

bakery, dining room, and building sanitation unit.  He obtained his high school 
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diploma while in prison and completed multiple therapeutic and substance 

abuse programs, including Focus on the Victim, Cognitive Behavioral  

Change, Anger Management, Living in Balance, 12 Step Education, Successful 

Transition and Reentry Program, HOPE Parenting Program, and Employment 

Readiness.  Cowan also completed several vocational programs, including 

Department of Transportation Hazmat and CPR. 

B. 

 Cowan became eligible to be released on parole in February 2020.  The 

Parole Board held Cowan’s parole hearing in November 2019.  On January 2, 

2020, a two-member Board panel denied Cowan parole, determining that “a 

substantial likelihood exists that [he] would commit a new crime if released on 

parole at this time.”  In denying parole, the Board used a form checklist to 

denote its decision, reasons for its denial, and the mitigating factors it found.   

Regarding its reasons for denial, the two-member Parole Board panel 

marked an “x” adjacent to the following factors:  “Facts and circumstances of 

offense(s), Specifically:  multiple acts of violence, one involving fatality”; 

“Prior offense record is extensive”; “Offense record is repetitive”; “Prior 

offense record noted”; “Nature of criminal record increasingly more serious”; 

“Committed to incarceration for multiple offenses”; “Committed new 

offense(s) on community supervision (probation)”; “Prior opportunity(ies) on 
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community supervision . . . has (have) failed to deter criminal behavior”; 

“Prior incarceration(s) did not deter criminal behavior”; “Institutional 

infraction(s),” noting the last infraction was on August 22, 2018 for refusing a 

work assignment;2 “Commission of current offense(s) while incarcerated / 

ROR / on bail / on escape / attempting to elude prosecution”; and Cowan’s 

score of 24 on the risk assessment evaluation known as the LSI-R (Level of 

Service Inventory-Revised).  Dr. Richard Mucowski, Ph.D., performed the 

objective LSI-R risk assessment and concluded that Cowan scored a 24, which 

indicated “a moderate risk for recidivism with a 28% chance of re-arrest and a 

17.1% chance of reconviction within two years of release.”   

The panel also marked an “x” next to “Insufficient problem(s) 

resolution,” for which the panel explained that Cowan “has over 21 infractions 

with the most recent ones committed in 2018 including refusing to work and 

fighting.  The infractions indicate that [Cowan] still has not addressed his 

criminal behavior or thinking.  [Cowan] needs to participate in his own 

rehabilitation by addressing his behavior during incarceration.”  At the bottom 

 
2  We note that the record, including notes and documentation from prison 
staff, clarifies that Cowan’s August 2018 infraction was for refusing a housing 
assignment, not for refusing a work assignment as stated by the Board in its 
parole denial.  That infraction, referred to in the record as violation .254, 
encompasses violations for “refusing to work, or to accept a program or 
housing unit assignment.”  (emphases added).   
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of the form, on the line adjacent to “[t]he Panel suggests,” the panel wrote 

“[r]emain infraction free.”   

The two-member panel checked the following boxes to indicate it found 

these mitigating factors:  “All opportunity(ies) on community supervision 

completed without violation(s)”; “Participation in program(s) specific to 

behavior”; “Participation in institutional program(s)”; “institutional reports 

reflect favorable institutional adjustment”; “Attempt made to enroll and 

participate in program(s) but was not admitted”; and “Positive interview is 

noted.” 

After the denial, Cowan provided a letter of mitigation to the Parole 

Board, accompanied by supporting documents and letters of support. 

 On March 3, 2020, the two-member panel amended its decision.  The 

panel removed “[p]ositive interview is noted” as a mitigating factor, and, 

under reasons for denial, added “lack of insight into criminal behavior” under 

the “[i]nsufficient problem(s) resolution” category.  Regarding the removal of 

“[p]ositive interview is noted,” the panel explained that the mitigating factor 

“appeared on the Initial Hearing Case Assessment, however, it does not appear 

appropriate for the Board panel’s interview.”  The panel also clarified, as 

reasons for its denial, that Cowan’s “[c]ommission of [the] current offense 

[was] while [he was] incarcerated” and Cowan had a “lack of insight into 
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criminal behavior,” which contributed to his “[i]nsufficient problem 

resolution.”  The Board again suggested that Cowan “[r]emain infraction free.” 

 The two-member panel referred the matter to a three-member Parole 

Board panel for establishment of an FET.  As articulated by the Parole Board, 

“[t]he FET establishes the length of time that must be served before the inmate 

may again become eligible for parole consideration, and the initiation of the 

parole hearing process once again.”  N.J. State Parole Bd., Division of Release, 

https://www.nj.gov/parole/functions/release-division/ (last updated Jan. 25, 

2022).  Pursuant to the Board’s regulations, if the Board seeks to establish an 

FET longer than the presumptive term outlined in the regulations based on the 

offense of conviction, 27 months in this case, the FET must be set by a three-

member Board panel.3  See N.J.A.C. 10A:71-3.21(a), (d). 

 On May 6, 2020, the three-member panel imposed a 200-month FET -- 

nearly 17 years and more than seven times the presumptive FET of 27 months 

noted in N.J.A.C. 10A:71-3.21(a)(1).   

On June 5, 2020, the panel issued a 10-page decision regarding the 200-

month FET.  The decision detailed Cowan’s offenses, his institutional record, 

 
3  The three-member panel consisted of the original two Parole Board members 
that denied Cowan parole, with the addition of a third Board member. 
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his “insufficient problem resolution,” and the panel’s reasons for imposing the 

200-month FET.   

The panel explained its reasons for finding that Cowan lacked insight 

into his criminal behavior.  It noted Cowan’s statement, regarding his 

manslaughter conviction, that he was “sorry for all of that, that day,” as well as 

his explanation that, at the time, he was “really thinking as a juvenile, doing 

dumb stuff,” was “on the street,” and “basically just wanted to fit in.  Be cool.”  

The panel noted Cowan stated that he “found [himself] doing a lot of dumb 

stuff that shouldn’t [have] been done.”  The panel found that Cowan needed to 

“develop a better understanding [of] the dynamics of [his] personality defects 

that impelled [him] to criminal behavior.”  The panel also stated that, for 

Cowan, “[g]aining insight into [his] personality defects is essential, so [he] can 

comprehend [his] triggers and stressors to [his] life experiences and how those 

factors influence [his] criminal thinking.”     

The panel took issue with Cowan’s infraction that resulted from the 2018 

incident with other inmates, which was his most recent infraction at the time.  

According to the panel, Cowan explained at the parole hearing that the fight 

resulted from his attempt to counsel younger inmates “who may be acting in a 

negative manner.”  The panel stated that Cowan admittedly conducted himself 

“in such a manner, choosing to interact and lecture inmates on how they were 
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living a negative life based upon their street gang affiliations.”  The panel 

further stated that Cowan’s decision to talk to those inmates “resulted in 

animosity and an incident during which [he] claim[ed] [he] had to defend 

[himself] from three (3) inmates who attacked [him].”  The panel found that 

Cowan needed to “develop better judgment in dealing and interacting with 

others, during situations of discourse and confrontation.”  

 In detailing the reasons for its imposition of the 200-month FET, the 

panel stated:   

You present as having identified contributory factors of 
your criminal thinking.  Seeking acceptance from your 
peers as a juvenile was a contributory factor.  The 
Board panel finds you must develop a deeper 
understanding into why you made the choice and found 
it easily acceptable to act in a criminal manner, at times 
with the use [of] violence, to achieve social acceptance.  
You must conduct an introspection to understand the 
emotional and psychological dynamics of your criminal 
thinking; and 
 
You present as not having made adequate progress in 
the rehabilitative process.  The Board panel notes your 
participation in programming/counseling including 
Thinking For a Change, Focus On The Victim, Anger 
Management and Successful Transition and Reentry 
Series (STARS).  However, the Board panel finds that 
further programming will assist you in gaining a better 
understanding [of] your criminal thinking; and 
 
You committed twenty-one (21) infractions, with eight 
(8) of the infractions being serious (asterisk).  The 
serious infractions involved you exhibiting assaultive 
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and disruptive behavior, along with incidents with 
components of fighting and narcotics . . . .  Though you 
claimed at the hearing that you are older and are no 
longer the young man who made poor choices in the 
past, the Board panel finds that your recent *.004 -- 
Fighting Any Person infraction from 2018 
demonstrates that problematic issues still exist 
regarding how you interact with others. 

 
 The panel estimated that, after application of commutation credits, 

Cowan’s projected parole eligibility date would be in June 2030, or 10 years 

and four months after his initial eligibility date.  The panel’s decision did not 

relate the 200-month FET to Cowan’s risk of recidivism as calculated by the 

LSI-R.  

 Cowan administratively appealed the 200-month FET decision to the full 

Board.  The Board affirmed the denial of parole and imposition of the 

extended FET, again citing “insufficient problem resolution,” and a “lack[] 

[of] insight into his criminal behavior.” 

 Cowan, appearing as a self-represented litigant, appealed to the 

Appellate Division, challenging both the parole denial and 200-month FET.  

The Appellate Division affirmed, finding the decision was supported by 

“sufficient credible evidence on the record” that reflected Cowan’s lack of 

insight, history of infractions -- particularly the eight serious/asterisked 

infractions -- and need for rehabilitation. 
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We granted Cowan’s petition for certification, which he filed on his own 

behalf as a self-represented litigant.4  259 N.J. 485 (2025).  We also granted 

leave to appear as friends of the court to the American Civil Liberties Union of 

New Jersey (ACLU), Association of Criminal Defense Lawyers of New Jersey 

(ACDL), and the Seton Hall University School of Law Center for Social 

Justice. 

II. 

A.  

 Cowan urges this Court to reverse the Parole Board’s 200-month FET 

and remand for a new parole hearing.  He argues that the Board’s decision to 

impose such a lengthy FET was arbitrary and capricious because the Board 

failed to show that the presumptive FET was insufficient to reduce Cowan’s 

likelihood of recidivism.  Cowan asks this Court to articulate a clear standard 

for the Board to apply in setting FETs and to adopt the standard articulated by 

the Appellate Division in Berta, 473 N.J. Super. at 323.  Applying the Berta 

standard, Cowan argues that the 200-month FET the Board imposed after his 

denial of parole fails to overcome the presumption of an FET within the 

schedule and must be reversed.      

 
4  The Office of the Public Defender now represents Cowan before this Court.   
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 The ACLU argues that the record in this case does not establish a 

substantial likelihood that Cowan will re-offend and does not justify a 200-

month FET.  The ACLU notes that the Board must consider all factors in 

N.J.A.C. 10A:71-3.11(b) in setting an FET, including the objective risk 

assessment -- the LSI-R -- which the ACLU argues the Board failed to 

consider in establishing Cowan’s FET.  The ACDL argues that when the Board 

sets FETs, its discretion should be constrained by New Jersey’s “fundamental 

fairness” doctrine, which forbids arbitrary or unjust government actions and 

requires both procedural and substantive protections.  The Seton Hall 

University School of Law Center for Social Justice stresses that the Board’s 

imposition of a 200-month FET -- far exceeding the presumptive FET of 27 

months and the nine-month permitted upward adjustment -- is disproportionate 

and violates the Legislature’s intent to establish clear and determinate parole 

eligibility timelines. 

B. 

 The Parole Board argues that Cowan’s 200-month FET is not arbitrary, 

capricious, or unreasonable.  At oral argument, the Board conceded there is a 

presumption that the scheduled FET listed in the regulations will be imposed.  

The Board contends the extended FET was properly imposed here because the 

Board appropriately considered all pertinent factors under N.J.A.C. 10A:71-
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3.11(b), properly focused on Cowan’s potential for recidivism, and supplied 

ample explanation for why it imposed a 200-month FET based on Cowan’s 

criminal and infraction history.  The Board urges the Court to reject Cowan’s 

interpretation of the Appellate Division’s  holding in Berta.  The Board asserts 

that the Appellate Division did not hold in Berta that the length of an FET 

must mirror the time necessary to reduce the inmate’s risk of recidivism, as 

Cowan claims. 

III.  

A. 

Appellate “review of administrative agency action is limited.”  Russo v. 

Bd. of Trs., PFRS, 206 N.J. 14, 27 (2011).  Reviewing “[c]ourts apply a 

deferential standard to final agency actions and will not overturn them unless 

an action is arbitrary, capricious, or unreasonable.”  In re Att’y Gen. Law Enf’t 

Directive Nos. 2020-5 & 2020-6, 246 N.J. 462, 489 (2021).  Appellate courts 

focus on the following three inquiries when addressing the validity of an 

agency decision:   

(1) whether the agency’s action violates express or 
implied legislative policies, i.e., did the agency follow 
the law; (2) whether the record contains substantial 
evidence to support the findings on which the agency 
based its action; and (3) whether in applying the 
legislative policies to the facts, the agency clearly erred 
in reaching a conclusion that could not reasonably have 
been made on a showing of the relevant factors. 
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[Trantino v. State Parole Bd. (Trantino IV), 154 N.J. 
19, 24 (1998).] 
 

We interpret statutes, however, de novo.  Krug v. State Parole Bd., 261 N.J. 

477, 485-86 (2025).   

This Court has “recognized that Parole Board decisions are highly 

‘individualized discretionary appraisals.’”  Trantino v. State Parole Bd. 

(Trantino VI), 166 N.J. 113, 173 (2001) (quoting Beckworth v. State Parole 

Bd., 62, N.J. 348, 359 (1973)).  In reviewing Parole Board decisions, appellate 

courts must determine whether the Parole Board’s factual finding “that ‘there 

is a substantial likelihood that an inmate will commit another crime if 

released’” could have reasonably “‘been reached on sufficient credible 

evidence in the whole record.’”  Id. at 172 (quoting Trantino IV, 154 N.J. at 

24).   

“Although courts are cautioned not to substitute their judgments for that 

of the Parole Board, when a parole decision is so far wide of the mark or so 

manifestly mistaken under the governing statutory standard, intervention is 

required in the interests of justice.”  Acoli v. State Parole Bd., 250 N.J. 431, 

455 (2022) (citing Trantino VI, 166 N.J. at 192).  Therefore, a parole decision 

cannot be sustained if it “either violates legislative policy, is not supported by 

‘substantial evidence’ in the record, or ‘could not reasonably have been made 
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on a showing of the relevant factors.’”  Ibid. (citing Trantino IV, 154 N.J. at 

24-25). 

B. 

 In the Parole Act of 1948, the Legislature created the State Parole Board 

“to determine when, and under what conditions, . . . [inmates] may be released 

upon parole.”  L. 1948, c. 84, §§ 1, 5.  Under the 1948 Act, eligibility for 

parole release was not directly tied to a defendant’s sentence; rather, “[a] 

complex of factors and computations required by statute, administrative 

regulations and institutional rules and practices governed the amount of time 

an inmate was required to serve in prison before he was entitled to parole 

consideration.”  In re Parole Application of Trantino (Trantino II), 89 N.J. 347, 

367 (1982).  The 1948 statute, like the scheme in place before its enactment, 

treated the sufficiency of an inmate’s punishment as “a highly relevant 

consideration in parole determinations.”  Id. at 368.  For a prisoner to be 

released on parole, the Board had to be “of the opinion that there is reasonable 

probability that, if such prisoner is released, he will assume his proper and 

rightful place in society, without violation of the law, and that his release is 

not incompatible with the welfare of society.”  L. 1948, c. 84 § 14.  The Parole 

Board was therefore required to consider “the likelihood of recidivism” as well 

as the “sufficiency of punishment.”  Trantino II, 89 N.J. at 368.   
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In 1979, our State’s “penal laws underwent a significant change.”  Krug, 

261 N.J. at 487 (quoting Royster v. Fauver, 775 F.2d 527, 529 (3d Cir. 1985)).  

The 1979 amendments to the Criminal Code implemented a new sentencing 

structure that more clearly defined the discretionary aspects of imposing 

sentences:  “Specific mitigating and aggravating factors which the sentencing 

judge must consider [were] enumerated in the [Criminal] Code.”  Trantino II, 

89 N.J. at 368.  After the 1979 amendments, parole eligibility became “a 

function of the sentence received.”  Ibid.  “In effect,” the decision regarding 

parole eligibility became “a judicial responsibility to be exercised at the time 

of sentencing,” and defendants convicted of a crime can now be “required to 

serve a mandatory minimum term before they can be considered for parole.”  

Ibid.     

 At the same time, the Legislature amended the State’s parole laws and 

implemented “significant changes to complement the Code’s sentencing 

scheme.”  Ibid.  “The 1979 [Parole] Act replaced the 1948 Act’s dual 

considerations of (1) ‘the likelihood of recidivism’ and (2) the ‘sufficiency of 

punishment’ with only one criterion:  whether the inmate would likely commit 

another crime if released.”  Krug, 261 N.J. at 487 (quoting Trantino II, 89 N.J. 

at 367-68).  It thus precluded the “Parole Board from considering whether the 

prisoner had been sufficiently punished so as to serve society’s need for 
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deterrence and retribution.”  Trantino v. State Parole Bd. (Trantino V), 331 

N.J. Super. 577, 604 (App. Div. 2000), overruled in other part by Krug, 261 

N.J. at 497.  Consequently, the 1979 Parole Act created a presumption in favor 

of release, “shift[ing] the burden to the State to prove that the prisoner . . . 

should not be released.”  State Parole Bd. v. Byrne, 93 N.J. 192, 205 (1983).   

Indeed, the 1979 amendments stated that “[a]n adult inmate shall be 

released on parole at the time of parole eligibility, unless information supplied 

in the report filed [with the Parole Board] or developed or produced at a 

hearing . . . indicates by a preponderance of the evidence that there is a 

substantial likelihood that the inmate will commit a crime under the laws of 

this State if released on parole at such time.”5  L. 1979, c. 441, § 9(a) 

 
5  In 1997, the Legislature amended the Parole Act and once again altered the 
Board’s inquiry regarding parole determinations, broadening the bases upon 
which the Board could deny parole.  L. 1997, c. 213.  The Parole Act currently 
directs that an inmate  
 

shall be released on parole at the time of primary parole 
eligibility, unless information supplied in the report 
filed [with the Parole Board] or developed or produced 
at a hearing . . . indicates by a preponderance of the 
evidence that the inmate has failed to cooperate in his 
or her own rehabilitation or that there is a reasonable 
expectation that the inmate will violate conditions of 
parole imposed . . . if released on parole at that time.   
 
[N.J.S.A. 30:4-123.53(a).] 
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(emphasis added).  As indicated by the word “shall,” parole was therefore 

mandatory unless the Board found an inmate was likely to re-offend, based on 

information supplied to it or discovered during the parole proceedings.  

Therefore, under the 1979 Parole Act, the only inquiry before the Board was 

the determination of whether it was likely that the inmate would commit a 

crime if released. 

C. 

 An inmate’s parole eligibility is governed by the version of the Parole 

Act in effect when their crime was committed.  Berta, 473 N.J. Super. at 304; 

see also Trantino II, 89 N.J. at 373 (noting that the Parole Board erred in 

considering itself bound by the recently enacted 1979 Parole Act when the 

relevant offenses were committed prior to the Act’s effective date).  Here, the 

1979 version of the Parole Act governs because Cowan committed the offenses 

for which he was convicted in 1990 and 1991, before the 1997 amendments to 

the Parole Act.6  We therefore focus our discussion on the requirements and 

procedures under the 1979 version of the Act. 

 That version of the Act provides that every defendant sentenced to a 

term of imprisonment in New Jersey becomes eligible for parole after serving 

 
6  We note that the Appellate Division quoted the 1997 version of the Parole 
Act when discussing the standards for granting parole.   
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the minimum term specified by law.  L. 1979, c. 441, § 7.  Pursuant to the 

Parole Board’s regulations, in considering an inmate’s parole application, 

“[t]he hearing officer, Board panel, or Board shall consider” a list of 24 

enumerated factors.  N.J.A.C. 10A:71-3.11(b) (emphasis added).7  Those 

factors include, among other considerations, the inmate’s commission of an 

offense during incarceration, any serious disciplinary infractions, the facts and 

circumstances of the offense of conviction, “[s]tatements by the inmate 

reflecting on the likelihood that he or she will commit another crime,” and the 

results of the objective risk assessment instrument.  N.J.A.C. 10A:71-

3.11(b)(1), (2), (5), (17), (23).  The regulations further direct that the Board 

“may consider any other factors deemed relevant,” in addition to the factors 

that must be considered.  N.J.A.C. 10A:71-3.11(b).  

 If the Board grants parole, the Board issues a certificate of parole with 

specific conditions the parolee must abide by.  L. 1979, c. 441, § 15(b).  If the 

 
7  Both parties rely on the current version of Parole Board regulations and 
neither has argued that the version of the regulations at the time Cowan 
committed his offenses applies, or that an Ex Post Facto Clause violation 
results from applying the current regulations.  See Garner v. Jones, 529 U.S. 
244, 255 (2000) (holding that to prove a retroactive application of a parole 
board rule violated the Ex Post Facto Clause, the defendant “must show that as 
applied to his own sentence the law created a significant risk of increasing his 
punishment”).  Therefore, the issue of whether a prior version of the 
regulations should apply is not before this Court. 



23 
 

Board denies parole, the Board must set an FET, or the date on which the 

inmate can next be considered for parole.  L. 1979, c. 441, § 12(b). 

 The schedule of FET dates is determined according to regulations 

promulgated by the Board, with emphasis on the inmate’s prior criminal record 

and the need for continued incapacitation of the inmate.  L. 1979, c. 441, § 

12(a); N.J.A.C. 10A:71-3.21.  Pursuant to N.J.A.C. 10A:71-3.21(a), a two-

member Parole Board panel shall establish an FET based on the schedule.  

N.J.A.C. 10A:71-3.21(a)(1) sets the standard FET at 27 months for inmates 

serving sentences for murder, manslaughter, aggravated sexual assault, 

kidnapping, and other serious offenses.  The standard FET for other offenses is 

shorter.  See N.J.A.C. 10A:71-3.21(a)(2) to (a)(4) (setting the FET for armed 

robbery and robbery, among other offenses, at 23 months; the FET for 

burglary, narcotics offenses, theft, and arson, among other offenses, at 20 

months; and the FET for bribery, conspiracy, gambling, and possession of a 

weapon, among other offenses, at 17 months).   

 The Board, however, may, in its discretion, increase or reduce an FET 

by nine months.  N.J.A.C. 10A:71-3.21(c) states that  

[t]he future parole eligibility dates required pursuant to 
(a) and (b) above may be increased or decreased by up 
to nine months when, in the opinion of the Board panel, 
the severity of the crime for which the inmate was 
denied parole and the prior criminal record or other 
characteristics of the inmate warrant such adjustment. 
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Pursuant to that regulatory provision, the Parole Board in its discretion can 

lower the FET to 18 months for someone who, like Cowan, is incarcerated for 

manslaughter -- which carries an FET of 27 months under the schedule -- or 

increase it to a maximum of 36 months.   

The Parole Board can also depart from the FET schedule and establish 

an FET that exceeds the nine-month increase pursuant to N.J.A.C. 10A:71-

3.21(d): 

A three-member Board panel may establish a future 
parole eligibility date which differs from that required 
by the provisions of (a) or (b) and (c) above if the future 
parole eligibility date which would be established 
pursuant to such subsections is clearly inappropriate 
due to the inmate’s lack of satisfactory progress in 
reducing the likelihood of future criminal behavior.  In 
making the determination that the establishment of a 
future parole eligibility date pursuant to (a) or (b) and 
(c) above is clearly inappropriate, the three-member 
panel shall consider the factors enumerated in N.J.A.C. 
10A:71-3.11. 
 

In other words, if the Board panel is considering an FET beyond that 

required by the regulations, section 3.21(d) directs the three-member panel to 

consider the same factors the Board is required to consult in making the initial 

decision of whether to grant or deny parole pursuant to N.J.A.C. 10A:71-

3.11(b). 
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D. 

This Court has yet to decide a case specifically regarding the propriety 

of the Parole Board’s decision to impose an extended FET, but opinions from 

this Court and the Appellate Division reviewing denials of parole, which often 

address the imposition of FETs, are instructive. 

In Trantino IV, this Court, in part, analyzed the Parole Board’s denial of 

parole and setting of an FET of 10 years under the standard established in the 

1979 Parole Act.  154 N.J. at 22.  The Court set aside the denial of parole and 

the 10-year FET and modified and affirmed the Appellate Division’s judgment 

to remand the case to the Board.  Id. at 39, 44.  We concluded that, in the 

Board’s decision-making process, it had applied the wrong standard, which 

resulted in denying Trantino parole.  Id. at 43-44.  This Court found that  

the Parole Board’s decision that Trantino is not at 
present ready for parole and that he will not be eligible 
for parole for another ten years was influenced by the 
application of a standard of parole that may not have 
focused sufficiently on the likelihood that Trantino will 
commit crimes if released, but instead focused on the 
achievement of complete rehabilitation.  Hence, the 
Parole Board’s final determination cannot be said to be 
supported by adequate findings of fact derived from 
sufficient credible evidence.  The current state of the 
record and the several decisions of the Parole Board do 
not support and explain a determination that Trantino, 
if paroled, will likely again resort to crime.  
Accordingly, we set aside the Parole Board’s decision 
denying parole and postponing reconsideration of 
parole eligibility for ten years. 
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[Id. at 38-39.] 

 
 In addition, in discussing the 1979 Parole Act, this Court noted that 

“[t]he Parole Board’s ultimate determination of parole fitness must be based 

on whether there is a likelihood that Trantino will again engage in criminal 

activity.”  Id. at 39.  The Court explained that the likelihood of Trantino re-

offending serves as the primary standard that permeates the 1979 Parole Act 

amendments, including the setting of an extended FET.  Id. at 27, 38.  

 In Acoli, a case not focused on FETs, this Court found that the Parole 

Board lacked substantial evidence to deny Acoli parole and failed to show by a 

preponderance of the evidence that he would commit a crime if released.  250 

N.J. at 470.  This Court determined that the Parole Board had “taken refuge in 

threadbare findings that Acoli lacks insight into the conduct that led him to his 

involvement in the crimes he committed in 1973 and that he still refuses to 

take responsibility for his acts.”  Id. at 460.  Further, we found that nothing in 

the Board’s decision suggested that it had meaningfully considered Acoli’s 

“exemplary institutional record,” the compelling “studies on the age-crime 

curve,” or Acoli’s “psychological risk assessments.”  Id. at 465-71.   

Most recently, in Berta, the Appellate Division reversed Berta’s 72-

month FET.  473 N.J. Super. at 325.  In 1984, Berta was sentenced to life 

imprisonment with thirty years of parole ineligibility for murder.  Id. at 289.  
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After the Board denied his first application for parole in 2015, the Board 

established a 120-month FET, which the Appellate Division affirmed.  Id. at 

292.  Berta’s second parole hearing occurred in 2020.  A two-member Board 

panel again denied parole, stating there was a “substantial likelihood . . . that 

[Berta] would commit a new crime if released on parole.”  Id. at 297.  The 

Board cited three primary reasons for its decision:  (1) the facts and 

circumstances of Berta’s multiple offenses; (2) his denial of committing the 

offenses; and (3) his seven institutional disciplinary infractions, which were 

“numerous, persistent, [and] serious.”  Id. at 298-99.  The matter was then 

referred to a three-member Board panel, which affirmed the parole denial 

primarily because of Berta’s “continued refusal to admit his guilt.”  Id. at 299.  

The three-member panel established a 72-month FET.  Ibid. 

 Berta filed an administrative appeal to the full Board, which affirmed the 

panel’s decision.  Ibid.  On appeal, the Appellate Division reversed and 

remanded to the Board, finding that “the Board failed to adequately explain 

why it fixed an FET almost three times as long as the presumptive twenty-

seven-month FET.”  Id. at 322.   

 The Appellate Division held that in imposing an FET higher than the 

presumptive term outlined in the N.J.A.C. 10A:71-3.21(a) schedule and above 

the extended term of nine months outlined in N.J.A.C. 10A:71-3.21(c), the 
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Parole Board must:  (1) “overcome the presumption by explaining why a 

twenty-seven-month FET is clearly inappropriate” and (2) must also explain 

“why the FET that was actually imposed is necessary and appropriate.”  Id. at 

323.  The appellate court stressed that “[t]he Board cannot simply pick a 

number out of thin air.”  Ibid.  The court noted that the “clearly inappropriate” 

standard from the regulations is a “high threshold to vault” and that the 

presumptive FET “is not to be dispensed with for light or transient reasons.”  

Id. at 322-23. 

   The Appellate Division further emphasized that in establishing an 

extended FET pursuant to N.J.A.C. 10A:71-3.21(d), “(1) an FET must not be 

imposed as a form of punishment; and (2) the decision to impose an FET 

beyond the presumptive FET, like the underlying decision to deny parole, must 

be tied directly to the goal of reducing the likelihood of future criminal 

behavior.”  Id. at 323.  The appellate court presumed that the Parole Board’s 

decision to deny Berta parole did not adhere to those standards and was 

“strongly influenced, if not driven, by [his] refusal to admit his guilt.”  Id. at 

324.  The Appellate Division concluded that it would be “inappropriate to 

impose a lengthy FET to essentially coerce Berta to admit his guilt.”  Id. at 

325. 
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 In his concurring opinion, Judge Geiger suggested that the Court should 

address several unresolved issues regarding the Parole Board’s authority over 

imposing extended FETs.  Id. at 326-27 (Geiger, J.A.D., concurring).  The 

concurrence questioned “the Board’s largely unbridled discretion” in imposing 

extended FETs and whether inmates are entitled to greater procedural 

protections during this process, and it argued for a less deferential standard of 

review.  Id. at 327.  Judge Geiger emphasized that the evidence in the record 

must objectively demonstrate that the duration of an FET is “directly relate[d] 

to the amount of time necessary to address the reasons identified for denying 

parole.”  Id. at 328. 

IV. 

 Applying these principles, we find that the Parole Board’s imposition of 

the 200-month FET in this case was arbitrary, capricious, and unreasonable.    

 When Cowan became eligible for parole in 2020, for the first time since 

being taken into custody in February 1990, the Parole Board denied parole.  

The three-member Board panel then established an FET of 200 months 

pursuant to N.J.A.C. 10A:71-3.21(d), citing Cowan’s need for an 

“introspection” and further programming and his 21 infractions.   

Missing from the panel’s decision, however, was an explanation of why 

it believed the presumptive FET of 27 months (up to a maximum of 36 
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months) was insufficient due to Cowan’s “lack of satisfactory progress in 

reducing the likelihood of future criminal behavior,” the one basis articulated 

in the Board’s regulations for imposing an extended FET.  See N.J.A.C. 

10A:71-3.21(d).  The Board panel neglected to forge any connection between 

the facts in the parole record and the risk that Cowan would re-offend if 

released on parole.  The Board also did not explain why the length of the FET, 

200 months, was necessary to address the likelihood of Cowan engaging in 

future criminal behavior -- the very issue at the center of the 1979 Parole Act 

amendments. 

As detailed above, the statutory scheme as amended under the 1979 

Parole Act focused on the likelihood of recidivism, in line with the revisions to 

the Criminal Code.  Importantly, those amendments changed the way 

defendants were sentenced and established a new structure involving 

aggravating and mitigating factors for trial courts to consider in imposing a 

sentence.  This new sentencing scheme allowed trial courts to impose a period 

of parole ineligibility, thereby requiring certain defendants to serve a minimum 

amount of time in prison before becoming eligible for parole.  This shift in 

sentencing, through which parole eligibility became “a function of the 

sentence received,” led to a shift in the consideration of parole.  The Parole 

Board was no longer charged with considering whether the prisoner had been 
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sufficiently punished -- that determination was made by the sentencing court 

on the front end.  Instead, the Legislature adjusted the parole determination 

decision to focus, under the 1979 Act, on whether there is a substantial 

likelihood an inmate will commit another offense if released.  See Trantino II, 

89 N.J. at 368-69.   

The determination of whether an inmate will commit a crime if released 

on parole is the critical decision under the 1979 Parole Act amendments, and it 

is evident by the plain language of the statute at the time that the Legislature 

intended the risk of recidivism to be the only impediment to parole.  First, the 

statute directed that an inmate “shall be released on parole at the time of parole 

eligibility, unless information supplied . . . indicates by a preponderance of the 

evidence that there is a substantial likelihood that the inmate will commit a 

crime under the laws of this State if released on parole at such time.”  L. 1979, 

c. 441, § 9(a) (emphasis added).  Even on reconsideration of parole, 

subsequent to the inmate serving their time pursuant to the FET, the statute 

once again required that an inmate “shall be released on parole on the new 

parole eligibility date unless new information . . . indicates by a preponderance 

of the evidence that that there is a substantial likelihood that the inmate will 

commit a crime under the laws of this State if released on parole at such time.”  

L. 1979, c. 441, § 12(c) (emphasis added). 
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The Parole Board’s regulations for setting FETs beyond the presumptive 

term also focus on the risk of recidivism.  Pursuant to N.J.A.C. 10A:71-

3.21(d), a three-member Parole Board panel can set an FET above the 

presumptive term and the allowable nine-month increase if the presumptive 

FET in the schedule “is clearly inappropriate due to the inmate’s lack of 

satisfactory progress in reducing the likelihood of future criminal behavior.”  

(emphasis added).  The regulations further direct that a Board panel, in making 

the determination that the presumptive FET is inappropriate, “shall consider 

the factors enumerated in N.J.A.C. 10A:71-3.11,” which are the same factors 

considered in determining whether parole should be granted or denied.  Ibid. 

(emphasis added). 

In setting the 200-month FET for Cowan, the Board panel’s decision is 

devoid of any connection between the facts in the parole record and the 

determination that a 200-month FET, instead of a 27- or 36-month FET, was 

necessary to reduce Cowan’s likelihood of future criminal behavior.  It 

seemed, quite frankly, that the Board panel “simply pick[ed] a number out of 

thin air,” see Berta, 473 N.J. Super at 323, which is the very definition of an 

arbitrary and capricious determination.   

The three-member panel’s decision fails to address any of the facts that  

directly relate to the core inquiry of whether Cowan was likely to re-offend if 
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released.  The panel noted Cowan’s commission of 21 infractions while in 

prison, but did not address the fact that all but three of those infractions 

occurred within the first 21 years of his incarceration.  That decrease in 

infractions in the later years of his incarceration is arguably indicative of 

Cowan’s progress over time in reducing his likelihood of future criminal 

behavior.  The panel further noted that Cowan needed to gain more insight into 

his criminal behavior by engaging in more programming, without any 

indication of what type of programming the Board panel deemed necessary or 

beneficial -- in other words, the sort of “threadbare findings” we rejected in 

Acoli, 250 N.J. at 460.  The 1979 Parole Act and the Parole Board’s 

regulations demand more from the panel’s decision to set aside the 27- or 36-

month FET in favor of an FET that was more than seven times the presumptive 

term. 

Also absent from the three-member Board panel’s decision is any 

mention of some of the important factors the panel is to consider in imposing 

an extended FET.  As explained above, N.J.A.C. 10A:71-3.21(d) directs the 

panel to consider the factors in -3.11(b) in establishing an FET above the 

presumptive term.  The panel’s decision, however, seemed to overlook the 

“results of the objective risk assessment instrument.”  See N.J.A.C. 10A:71-

3.11(b)(23).  That objective assessment, the LSI-R, specifically gauges an 
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inmate’s risk of future criminal conduct, the question at the core of the 

determination of whether to establish an extended FET.  In the Parole Board’s 

denial of parole, the two-member panel checked the “Risk assessment 

evaluation” box on the Board’s checklist form indicating, without elaboration, 

that the LSI-R was one of the reasons for denial.  The three-member panel’s 

written decision setting the 200-month FET, however, made no mention of the 

LSI-R, which concluded that Cowan was “a moderate risk for recidivism with 

a 28% chance of re-arrest and a 17.1% chance of reconviction within two years 

of release.”  Additionally, the three-member panel’s decision seemed to not 

consider statements by Cowan himself and/or by institutional staff as to 

whether “[Cowan] is likely to commit a crime if released,” two other factors 

related to risk of recidivism.  See N.J.A.C. 10A:71-3.11(b)(9), (17). 

The presumptive FETs set forth in the regulations are the product of the 

Parole Board’s careful rulemaking process, in which specific offenses were 

taken into consideration in determining how long an individual convicted of 

certain crimes should wait to be considered for parole after an initial denial.  

For example, inmates like Cowan “serving a sentence for murder, 

manslaughter, aggravated sexual assault, kidnapping, or strict liability for drug 

induced death, or serving any minimum-maximum or specific sentence in 

excess of 14 years for a crime [not otherwise listed]” shall serve an FET of 27 
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months.  N.J.A.C. 10A:71-3.21(a)(1).  An FET of 27 months is the longest 

presumptive FET term listed in the regulations and is reflective of the serious 

nature of the crimes to which that FET is applicable.  The Parole Board, 

therefore, already took the seriousness of Cowan’s crimes into account when 

setting the FET schedule.  Even the Attorney General conceded at oral 

argument that there is a presumption that the FETs outlined in N.J.A.C. 

10A:71-3.21(a) will be imposed.  In order for the Parole Board to increase the 

FET above 27 or 36 months, it must adhere closely to the requirements of its 

own regulations that require a determination regarding the likelihood that an 

inmate will commit a crime if released.   

 Given the Board’s lack of focus on Cowan’s risk of re-offense, the 

absence of substantive reasoning in its decision for imposing an FET term of 

nearly 17 years when the presumptive term was between two and three years, 

and its apparent lack of meaningful consideration of the one objective 

assessment tool designed to determine an inmate’s risk of recidivism, the 

Board’s imposition of a 200-month FET in this case was arbitrary, capricious, 

and unreasonable.  We therefore reverse the judgment of the Appellate 

Division. 

Many years have passed since Cowan’s parole hearing in 2019 and the 

Board’s denial of parole and imposition of the 200-month FET in 2020.  Given 
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the passage of time, we remand this matter to the Parole Board for a new 

parole hearing. 

V. 

Going forward, the standard articulated by the Appellate Division in 

Berta is the standard the Parole Board must adhere to when setting FETs above 

the presumptive term.  We hold that the Parole Board, in setting an FET 

pursuant to N.J.A.C. 10A:71-3.21(d) beyond the presumptive term and the 

allowable nine-month increase, must:  (1) overcome the presumption by 

explaining why the applicable presumptive term is clearly inappropriate; and 

(2) explain why the imposed FET is necessary and appropriate.  As the 

Appellate Division in Berta noted, the “clearly inappropriate” standard 

articulated in the regulations is a “high threshold to vault,” and the 

presumptive terms detailed in the Board’s regulations are “not to be dispensed 

with for light or transient reasons.”  See Berta, 473 N.J. Super. at 322-23.   

The Board must also ensure that any extended FET imposed pursuant to 

N.J.A.C. 10A:71-3.21(d) is no longer than necessary to address what the Board 

perceives at the time to be “the inmate’s lack of satisfactory progress in 

reducing the likelihood of future criminal behavior,” as that is the sole basis 

identified in the Parole Board’s own regulations for establishing an extended 

FET.  See N.J.A.C. 10A:71-3.21(d).  Indeed, “an extended FET must be based 
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on substantial credible evidence in the record that objectively demonstrates 

that its duration directly relates to the amount of time necessary to address the 

reasons identified for denying parole.”  Berta, 473 N.J. Super. at 328 (Geiger, 

J.A.D., concurring).  Given that the only reason for denying parole pursuant to 

the 1979 Parole Act is the risk of recidivism, the Board must relate the FET 

duration to that reason.    

Further, as noted in N.J.A.C. 10A:71-3.21(d), the Board shall consider 

the factors enumerated in N.J.A.C. 10A:71-3.11(b) in making its determination 

to impose an extended FET.  Of particular note is the factor related to the 

results of the objective risk assessment instrument.  See N.J.A.C. 10A:71-

3.11(b)(23).  Substantial weight should be given to the risk assessment as it is 

an objective measure of an inmate’s likelihood of re-offending. 

Lastly, in reconsidering Cowan’s parole on remand, the Parole Board 

must continue to be mindful that the 1979 Parole Act applies to Cowan.  

Therefore, the Board can consider only new information since the time of 

Cowan’s first parole denial in determining whether to grant him parole.  See L. 

1979, c. 441, § 12(c) (“An inmate shall be released on parole on the new 

parole eligibility date unless new information . . . indicates by a preponderance 

of the evidence that there is a substantial likelihood that the inmate will 
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commit a crime under the laws of this State if released on parole at such time.”  

(emphases added)).8 

VI. 

 For the foregoing reasons, we reverse the judgment of the Appellate 

Division and remand the matter to the Parole Board for a new hearing. 

 

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, WAINER 
APTER, FASCIALE, NORIEGA, and HOFFMAN join in JUSTICE PIERRE-
LOUIS’s opinion. 
 

 
 

 
8  The Legislature’s 1997 amendments to the Parole Act removed the new 
information limitation, and the Act now allows the Parole Board, “during 
second or subsequent hearings, to . . . consider all relevant information about 
an inmate.”  Krug, 261 N.J. at 480.    
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SYLLABUS 
 
This syllabus is not part of the Court’s opinion.  It has been prepared by the Office 
of the Clerk for the convenience of the reader.  It has been neither reviewed nor 
approved by the Court and may not summarize all portions of the opinion. 

 
State v. Jule Hannah (A-44-24) (089819) 

 
Argued October 9, 2025 -- Decided April 16, 2026 
 
JUSTICE PIERRE-LOUIS, writing for a unanimous Court. 
 
 In this appeal, the Court considers whether a lay witness can testify regarding 
cell site location information (CSLI) -- specifically, the locations of cell towers that 
cell phones connect to -- or whether an expert witness is required. 
 

Defendant Jule Hannah was charged with the murder of Miguez Lopez.  
Detective Sergeant Kenneth Leyman obtained defendant’s cell phone records.  The 
State asserted at trial that these records supported its theory that Lopez picked 
defendant up in Monroe Township and that the two men then crashed nearly an hour 
later in Bridgeton, where Lopez was found shot to death.  In addition to the phone 
records, the State introduced the testimony of a forensic scientist that a cigar butt 
found in Lopez’s car matched defendant’s DNA, as well as evidence of a recorded 
phone call in which a third person can be heard in addition to Lopez and the caller. 
 

Prior to defendant’s trial, the trial court allowed Detective Leyman to testify 
as a lay witness regarding his use of phone records to map the locations of cell 
towers that relevant cell phones, including defendant’s, connected to during the 
pertinent time period surrounding Lopez’s death.  In limiting the scope of Detective 
Leyman’s testimony as a lay witness, the trial court stressed that there was to be no 
testimony “about the location of any phone at any particular time.”  The trial court 
also gave several limiting instructions to the jury during Detective Leyman’s 
testimony, directing that they should not consider CSLI alone as evidence that a 
phone was in a particular place and advising that a cell phone’s connection to a cell 
tower does not indicate whether the cell phone was in any particular location. 
 
 Despite the trial court’s instructions, Detective Leyman testified that the CSLI 
could indicate where a suspect was at the time of Lopez’s death.  His testimony also 
associated the cell towers to which defendant’s cell phone connected to the path 
Lopez traveled that day, consistent with the State’s theory that defendant was in 
Lopez’s car prior to the homicide.  Then, in summation, the State told the jury that a 
cell phone must be close to the tower it connects to, stating that its proximity must 
be “a stone’s throw” away. 
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 The jury convicted defendant of first-degree murder and unlawful possession 
of a weapon.  The Appellate Division reversed defendant’s conviction, finding the 
trial court erred in allowing Detective Leyman to testify about historical CSLI 
without being qualified as an expert.  The Appellate Division further concluded that 
this inference carried significant weight in a case built largely on circumstantial 
evidence, where the only physical link between defendant and the victim’s vehicle 
was DNA on a cigar butt.  The Appellate Division found the trial court’s limiting 
instructions insufficient to cure the prejudice caused by Detective Leyman’s 
testimony.  The Court granted certification.  260 N.J. 214 (2025). 
 
HELD:  Pursuant to N.J.R.E. 702, CSLI involves technical and specialized 
knowledge that must be presented to a jury by an expert witness at trial. 
 
1.  N.J.R.E. 701 provides the applicable standard for courts to determine the 
admissibility of lay witness testimony.  A lay witness may give an opinion on 
matters of common knowledge and observation.  When testimony requires an 
opinion on a matter beyond common knowledge and observation, however, Rule 702 
provides for the admission of expert testimony and discusses circumstances in which 
an expert may testify.  In case law, courts have identified circumstances in which an 
expert -- as opposed to a lay witness -- must testify; that is, topics that can be raised 
only if an expert will testify.  In broad terms, when a subject is so esoteric that jurors 
of common judgment and experience cannot form a valid conclusion, expert 
testimony is required.  A jury should not be allowed to speculate without the aid of 
expert testimony in any area where laypersons could not be expected to have 
sufficient knowledge or experience.  Although expert witnesses may testify to 
subjects that lay witnesses may not, their testimony must remain grounded in facts 
or data derived from (1) the expert’s personal observations, or (2) evidence admitted 
at the trial, or (3) data relied upon by the expert which is not necessarily admissible 
in evidence but which is the type of data normally relied upon by experts.  An 
expert’s bare opinion that has no support in factual evidence or similar data is a 
mere net opinion which is not admissible and may not be considered.  (pp. 29-32) 
 
2.  The Court reviews how cellular networks operate, the relationship between cell 
phones and cell towers, and the import of CSLI.  The user’s proximity to a cell site 
is significant in determining which tower has the strongest signal.  However, the 
strength of the signal is also influenced by the technical characteristics of the 
towers; geography and topography; the angle and number of antennas; the features 
of the phone itself; and environmental and geographical factors.  Generally, courts 
agree that an expert, not a lay witness, must present testimony regarding technical 
aspects of cell towers and CSLI.  Many courts, however -- including some that have 
required expert testimony as to the technical aspects of CSLI -- have concluded that 
a witness may provide limited testimony about the contents of call records detailing 
the locations of cell towers utilized by a phone without being qualified as an expert.  
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But Maryland courts have rejected the argument that a layperson with the same 
phone records and instructions could have determined the location of the cell sites 
from such records.  Although the Court has not previously considered whether CSLI 
testimony must be offered by an expert, it recently held that expert CSLI testimony 
that a defendant’s cell phone was likely near a crime scene was an inadmissible net 
opinion because it lacked factual evidence or objective data.  See State v. Burney, 
255 N.J. 1 (2023).  In Burney, the expert’s estimate of a cell tower coverage radius 
was based solely on the agent’s personal “rule of thumb,” without reference to 
supporting data, scientific calculations, or specific tower characteristics such as 
height, power, or surrounding terrain.  Id. at 5, 24-25.  (pp. 32-41) 
 
3.  Here, the trial court’s repeated attempts to instruct the jury regarding CSLI -- see 
pages 10 to 23 of the Court’s opinion -- illustrate the complexity of that testimony 
and demonstrate exactly why such evidence must be presented by an expert witness.  
A jury, properly informed about the intricacies and nuances of cell towers, should be 
able to use CSLI to place a phone in a general area.  But that cannot happen if a jury 
is not properly equipped with the tools necessary to understand this relevant 
evidence.  Further, leaving the jury to draw any inferences it deemed appropriate 
from the non-contextualized CSLI evidence -- without a full explanation of its 
technical aspects and capabilities by an expert witness -- also risked confusing and 
misleading the jury in violation of N.J.R.E. 403.  Although a jury may be able to 
figure out the location of cell towers using phone records, it would not be able to 
draw any meaningful inferences from that information without an understanding of 
how cell towers operate and why those cell tower locations matter.  And, in the 
absence of expert guidance, a jury could attribute more or less weight to the tower 
locations than is warranted.  The Court disagrees with the approach taken by many 
jurisdictions -- allowing witnesses to provide limited testimony about the locations 
of cell phone towers that cell phones connect to without being qualified as an expert.  
The technical and specialized knowledge required to interpret CSLI is beyond the 
ken of the average juror.  Finally, the CSLI testimony that the jury heard in this case, 
is at odds with Burney.  If an expert attempted to offer the same conclusory 
information that Detective Leyman did, that expert’s testimony would constitute an 
impermissible net opinion in violation of N.J.R.E. 703 because the conclusions were 
unsupported by adequate data.  The State cannot circumvent the standards to which 
expert testimony is held under N.J.R.E. 702 by presenting the testimony through a 
lay witness rather than an expert.  (pp. 41-47) 
 
 AFFIRMED. 
 
CHIEF JUSTICE RABNER and JUSTICES PATTERSON, WAINER APTER, 
FASCIALE, NORIEGA, and HOFFMAN join in JUSTICE PIERRE-LOUIS’s 
opinion. 
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JUSTICE PIERRE-LOUIS delivered the opinion of the Court. 

 
 In this appeal, we consider whether a lay witness can testify regarding 

cell site location information (CSLI) -- specifically, the locations of cell 

towers that cell phones connect to -- or whether an expert witness is required 

to provide such testimony. 

 Prior to defendant Jule Hannah’s trial for murder and other offenses, the 

trial court allowed Detective Sergeant Kenneth Leyman to testify as a lay 

witness regarding his use of phone records to map the locations of cell towers 

that relevant cell phones, including defendant’s, connected to during the 

pertinent time period surrounding the victim’s death.  In limiting the scope of 

Detective Leyman’s testimony as a lay witness, the trial court stressed that 
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there was to be no testimony “about the location of any phone at any particular 

time.”  The trial court also gave several limiting instructions to the jury during 

Detective Leyman’s testimony, directing that they should not consider CSLI 

alone as evidence that a phone was in a particular place and advising that a cell 

phone’s connection to a cell tower does not indicate whether the cell phone 

was in any particular location. 

 Despite the trial court’s instructions, Detective Leyman testified that the 

CSLI from the phone records could indicate where a suspect was during the 

time of the victim’s death.  His testimony also associated the cell towers to 

which defendant’s cell phone connected on the morning of the victim’s death 

to the path the victim traveled that day, consistent with the State’s theory that 

defendant was in the victim’s car prior to the homicide.  Then, in summation, 

the State told the jury that a cell phone must be close to the tower it connects 

to, stating that its proximity must be “a stone’s throw” away. 

 The jury convicted defendant of first-degree murder and unlawful 

possession of a weapon.  On appeal, the Appellate Division reversed 

defendant’s conviction, finding the trial court erred in allowing Detective 

Leyman to testify about historical CSLI without being qualified as an expert.  

We granted the State’s petition for certification.   
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 For the reasons that follow, we affirm the judgment of the Appellate 

Division and hold, pursuant to N.J.R.E. 702, that CSLI involves technical and 

specialized knowledge that must be presented to a jury by an expert witness at 

trial. 

I. 
 

 We concentrate our recitation of the facts and procedural history on the 

cell phone records at the heart of this appeal, relying primarily on the 

testimony elicited at trial.  

A. 

On January 15, 2017, at approximately 8:30 a.m., a car crashed into a 

tree on Spruce Street in Bridgeton.  A witness observed a man with a distinct 

limp and a puffy camouflage jacket quickly walking away down the road, and 

neighbors found an unresponsive man in the driver’s seat.   

A Bridgeton Police Department (BPD) officer arrived within five 

minutes and found the vehicle -- a gold Chrysler Sebring -- with both the 

driver and passenger side doors open.  The driver, later identified as Miguel 

Lopez, had been shot four times and had died from his wounds.  During the 

investigation, law enforcement learned that Lopez had been in Atlantic City 

from about 3:30 a.m. until he left the casino in the gold Chrysler Sebring at 

around 6:30 a.m.  Video surveillance footage from various businesses along 
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the route shows Lopez’s car traveling toward Bridgeton and arriving there 

around 8:05 a.m. 

As the officers investigated the death, they observed spent shell casings, 

a bullet inside the vehicle, and ballistic evidence indicating that shots were 

fired from the passenger side toward the driver’s side of the vehicle.  Officers 

also recovered a cigar butt with a plastic filter tip from the front passenger 

seat.    

One of the witnesses provided police with surveillance footage from her 

residence that depicted the man she saw walking away from the scene.  BPD 

Detective Anthony Calabrese later testified he believed the man had a 

distinctive limp in his left leg.  Law enforcement initially identified two 

potential suspects who were later deemed not to be involved in Lopez’s death.  

One of the suspects communicated via text message with Lopez the morning of 

his homicide and his palm prints matched those found in Lopez’s car.  That 

suspect was eliminated from consideration after his cell phone records showed 

that his phone, during the relevant time period, connected to cell phone towers 

in Millville.  According to Detective Leyman, Millville was not in the general 

proximity of the location in Bridgeton where Lopez was shot.  

 Detective Leyman testified that the footage from the witness’s home led 

him to believe that defendant could be a suspect.  Detective Leyman compared 
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footage from the witness’s home of the suspect with the limp with footage 

from an unrelated traffic stop in 2011 involving defendant and footage of 

defendant from the Cumberland County Courthouse in 2017.  Detective 

Leyman testified at the pretrial hearing that he had previously interacted with 

defendant on several occasions, including an arrest in 2009.  

Investigators learned that at 7:27 a.m. on January 15, defendant’s cell 

phone records showed a call to the Monroe Township Police Department.  The 

Monroe Township police relayed to Detective Leyman that defendant called to 

report his involvement in a single car motor vehicle accident in the area of 

Franklinville-Williamstown Road and Tuckahoe Road.  At trial, the State 

introduced testimony from James Burnett, an eyewitness to that crash.  

According to Burnett, a Black man with a bald head approached his vehicle.  

The man was walking with a limp and wearing a white tank top and cargo 

shorts.  Burnett testified that he did not observe the man to be wearing a 

camouflage jacket.  Burnett said the man offered him $100 to drive him to 

Bridgeton.  Burnett declined, and the man walked away.  Burnett did not get a 

good look at the man’s face and could not identify defendant at trial. 

 BPD sought and acquired a warrant to seize defendant’s cellular devices.  

Detective Leyman later obtained the records, which showed the cell phone 

towers defendant’s cell phone connected to on the day of Lopez’s homicide.  
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The State asserted at trial that these records supported its theory that Lopez 

picked defendant up in Monroe Township around 7:30 a.m., after defendant’s 

car accident, and that the two men then crashed nearly an hour later in 

Bridgeton, where Lopez was found shot to death.  

 In addition to the phone records, the State introduced the testimony of a 

forensic scientist that the cigar butt found in Lopez’s car contained DNA from 

a single source that matched defendant’s DNA.  The State further presented 

evidence of a recorded phone call during the relevant time period in which a 

third person can be heard in addition to Lopez and the caller. 

B. 

 On March 14, 2018, a Cumberland County grand jury indicted defendant 

on four counts related to Lopez’s homicide:  (1) first-degree murder; (2) 

second-degree possession of a weapon for an unlawful purpose; (3) second-

degree unlawful possession of a weapon; and (4) second-degree possession of 

a weapon by a convicted person. 

 Prior to trial, the State moved to admit Detective Leyman’s testimony 

regarding historical CSLI.  Detective Leyman testified at a pretrial hearing that 

he was prepared to describe which cell towers handled each call by 

defendant’s cell phone that morning, including details such as the specific 

antenna of each tower that the phone connected to and the antenna’s compass 
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direction, also known as its azimuth.  The State initially sought to qualify 

Detective Leyman as an expert in historical cell site analysis.  The prosecutor 

noted, “I have to qualify him as an expert in order for this testimony to come 

in.” 

 Although Detective Leyman lacked formal training in 

telecommunications or engineering, the State described him as an experienced 

detective who had reviewed cell phone records on at least 75 different 

occasions.  Detective Leyman stated he had taken a course on “high tech 

investigation” that covered cell phone records, and he had taught himself to 

interpret phone records by consulting with phone carrier personnel.  Further, 

Detective Leyman testified that his four years in the United States Air Force 

provided him with specialized training in mapping and directional navigation.  

Detective Leyman stated that he learned through his military service how to 

plot an azimuth. 

 When the State proceeded to question Detective Leyman on the facts of 

the case, the defense objected on the basis that Detective Leyman’s stated 

qualifications were insufficient for him to proceed as an expert witness.  The 

trial judge sought to clarify whether the State intended to present Detective 

Leyman as an expert or lay witness.  The State responded that it “would 

proffer Detective Sergeant Leyman as an expert in the field of cell phone 
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record review, interpretation of cell tower data and plotting of cell tower data.”  

The trial court directed the State to produce Detective Leyman’s curriculum 

vitae and postponed a final ruling on whether he could testify as an expert. 

 The defense proceeded to cross-examine Detective Leyman on his 

qualifications.  Detective Leyman acknowledged that his experience with 

historical cell site data derived primarily from on-the-job training, rather than a 

formal curriculum.  He again testified that he was able to interpret cell phone 

records with the help of his military training and from conversations with cell 

phone company representatives.  After cross-examination, the defense renewed 

its objection, arguing that the State sought to introduce expert testimony -- 

which requires a qualified expert witness -- and not simply a lay interpretation 

of business records. 

 The trial court proposed that Detective Leyman could “say what the 

record says.”  In other words, he could read the data points from the cell phone 

records and determine which cell phone tower antenna connected to 

defendant’s phone.  The defense protested, arguing that without an explanation 

of the significance of CSLI -- e.g., that it could indicate the general location of 

defendant’s phone -- testimony about this information would be irrelevant and 

confuse the jury.  The defense asserted that Detective Leyman’s testimony 

about CSLI should be excluded under N.J.R.E. 403.  The defense further 



10 
 

expressed concern that it would be unable to cross-examine Detective Leyman 

about the potential implications of the cell data if the proposed testimony was 

presented to the jury. 

 The trial judge expressed his willingness to allow Detective Leyman to 

testify as a lay witness if his testimony was limited “to the location of the 

towers and when the call hit that tower, not which antenna, not which direction 

the antenna was pointed in, but just that tower.”  The trial court allowed the 

State to decide whether to attempt to qualify Detective Leyman as an expert, 

stressing that “there’s not going to be any testimony about the location of any 

phone at any particular time.”  (emphasis added). 

C. 

 Trial began on June 23, 2021.  Before opening statements, the State 

confirmed it would present Detective Leyman’s testimony “in a limited 

capacity as a lay witness simply regarding the investigator’s review of the 

records, interpretation of the records when it comes to the location of the cell 

towers . . . and him plotting out the location of the cell towers on a map.”  The 

State added that it was “not going to have the officer testify in regards to the 

antenna that was accessed or . . . the direction that the antenna was pointing 

at.”  The court responded: 

[Y]ou must be clairvoyant [be]cause my decision I was 
going to give you today is I’m not going to permit the 
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officer to testify about the direction of any antenna or 
the azimuth of any antenna nor his interpretation of the 
identification of any particular antenna on any tile -- 
tower.  Okay.  We discussed that at length yesterday. 
 

The court agreed to “permit lay person testimony with regard to the location of 

the tower and the time when the tower connected the call.”   

 The trial judge went on to further limit the scope of Detective Leyman’s 

testimony, focusing on curbing the use of CSLI for the purpose of tracking 

defendant’s movements on the morning of Lopez’s death: 

I’m not going to permit testimony about the cell tower 
location upon the termination of the call unless there is 
significant distance between the start and ending of the 
call because the switching between the towers is not 
necessarily confined solely to the distance traveled by 
an individual on the phone.  Cell tower switching is a 
complicated issue, depends on signal strength.  We 
don’t have an expert to testify as to why a tower may 
switch. 

 
. . . . 

 
I think it’s clear that in order to get any directional data 
from a cell tower dump you’re going to need an expert 
to explain to the jury how the cell tower works. 

 
 Soon thereafter, the court issued an order regarding Detective Leyman’s 

testimony.  The order stated that “the parties stipulate” that Detective Leyman 

“shall be permitted to provide only lay witness testimony regarding his review, 

interpretation, and plotting of the location of cell towers on a map from the 

defendant’s historical cell site data records” and specified that “[t]here shall be 
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no testimony concerning the azimuth of any antenna or any cell tower sector 

accessed by any call within the defendant’s call detail records.”1  Finally, the 

order provided that the State could offer testimony about “the cell phone tower 

indicated at call termination” “without further order from the Court,” but 

“[o]nly when the same cell tower was utilized for a cell phone call’s 

origination and termination.” 

 On June 25, 2021, Detective Leyman testified regarding the CSLI 

obtained during the investigation.  The State asked Detective Leyman whether, 

in his “training and experience,” he had “been able to learn how to read phone 

records, call detail records, and the information contained therein,” to which 

he responded affirmatively.  When asked whether those records include “an 

indication . . . as to what cell tower the phone would have access to,” Detective 

Leyman replied, “[y]es.”  Detective Leyman then testified that the phone call 

records denote the time that a cell tower is accessed.  He explained, in the 

following exchange with the State, the information those records may provide 

regarding a user’s location: 

STATE:  And would those phone records have provided 
information regarding where [one of the initial 

 
1  “Call detail records” are records that include “the phone numbers dialed out 
from [a] cell phone, the phone numbers dialed in to that phone, and the date, 
time, and duration of those calls.”  State v. Lunsford, 226 N.J. 129, 133 
(2016). 
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suspects] may have been located at the time that the 
homicide occurred? 
 
LEYMAN:  Yes. 
 
. . . .  
 
STATE:  In particular, whenever a phone call is made 
or received, again, would that phone have to connect to 
a tower in order to make or receive the phone call? 
 
LEYMAN:  Yes. 
 
STATE:  And would that tower provide a -- a  
approximate location as to where that phone may have 
been located at the time? 
 
LEYMAN:  Yes. 
 
[(emphases added.)] 
 

Detective Leyman testified that the initial suspect placed calls around the time 

of the homicide that connected to a cell tower that was not near the location of 

the crime scene. 

 Later during his testimony, Detective Leyman testified about defendant’s 

cell site data from the morning of Lopez’s death.  The State introduced 

redacted records provided by Sprint regarding defendant’s phone that morning, 

which were displayed to the jury.  Detective Leyman indicated that he had 

reviewed cell phone records from Sprint before.  He described how to interpret 

each line item from the records by explaining how to determine whether 

entries represented a phone call or a text message; the number that initiated the 
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call or text; the number that received the call or text; whether the call 

connected; the duration of the call; and which cell towers the phone connected 

to at the beginning and end of each call. 

 The State then asked whether Detective Leyman “ha[d] an opportunity to 

essentially plot out and determine what tower was being accessed [by 

defendant’s phone] when certain incoming and outgoing calls were made 

during” the relevant time period of Lopez’s death, to which he responded, 

“[y]es.”  The State proceeded to walk through defendant’s phone records with 

Detective Leyman and discussed the call entries, including the starting and 

ending time of the calls and location of each cell tower to which defendant’s 

phone connected.  After Detective Leyman reviewed two records, the trial 

judge indicated that he wanted to give a limiting instruction regarding the 

detective’s testimony.  The trial judge provided the following instruction: 

All right.  Ladies and gentlemen, you’ve heard some 
testimony here about a call connecting to a cell phone 
tower at a particular time and a particular location.  In 
conjunction with that the State has also shown you a 
location where someone was purported to be or an event 
was purported to have happened sometime relevant to 
the proceedings here.  I want to make it clear to you that 
while they can show you those locations and how far 
apart they are that evidence does not establish where 
that phone was at any -- at that time that that call 
connected.   
 
Do you understand?  It doesn’t -- just because there is 
a cell tower somewhere proximate to something else 
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doesn’t mean that that phone was located any particular 
spot within any particular distance from that tower.  
Does everybody understand that?  So that is -- you 
should not consider that that evidence was that phone 
was there or here or any other particular place, only that 
there was a call received at that location and that at the 
same time something else was happening at another 
location and they were so far apart.   
 
But that’s for you to determine, you know, where that 
information might be considered in the decisions you 
need to make here.  But that fact that there was a phone 
call received at that tower does not mean that phone was 
in any particular location.  You understand?  So all you 
know is that a call connected at a certain time at that 
location and there was something else that happened 
somewhere around there.  That doesn’t mean that that 
phone was in any particular spot at the time that that 
phone call was made?  Okay?  All right. 
 

Testimony resumed and the State continued to question Detective 

Leyman about the call records.  For each record, the prosecutor attempted, 

through questioning of Detective Leyman, to draw a connection between the 

call entry and a relevant location, such as defendant’s motor vehicle crash 

before the homicide: 

STATE:  And, again, I won’t go through it again 
because we already pulled it up previously.  But that 
tower from what you could tell in your review was in 
close proximity to the location of the defendant’s motor 
vehicle crash? 
 
LEYMAN:  Approximately 3,000 feet, yes. 
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STATE:  Okay.  And the call would have connected to 
that tower at the same time he would have allegedly, or 
yes, been in that area? 
 
THE COURT:  I want to strike that question.  Ladies 
and gentlemen, you cannot infer simply by looking at 
where a tower is and where a phone call may have been 
made at that that where the call originated from and 
therefore connected to that tower. 
 
STATE:  And, judge, respectfully, that -- that what -- 
I’ll rephrase the question. 
 
THE COURT:  You better rephrase that question, 
counsel. 
 
STATE:  The tower that the phone connected to is 
approximately 3,000 feet away from the site of the 
location, correct? 
 
LEYMAN:  Yes. 
 

As the prosecutor and Detective Leyman continued discussing call 

entries, the prosecutor repeatedly asked whether “directionally speaking,” the 

cell tower utilized by the call being discussed was “north or south of the last 

tower that was accessed.”  Altogether, the prosecutor asked Detective Leyman 

about 16 call entries, each time comparing the data to the known locations of 

the victim’s vehicle at the time that the call was placed. 

The next trial day, before Detective Leyman’s cross-examination began, 

the court issued another limiting instruction regarding the prior CSLI 

testimony:   
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Now, you recall last week there was some testimony 
concerning cell tower and cell tower locations.  And I 
-- when that testimony came up I gave you what we call 
limiting instruction with regard to that.  I’m going to 
give you a similar limiting instruction.  It’s on the same 
issue.  Doesn’t change what I told you last week.  It 
may just clarify it.  Okay.  So pay attention here. 
 
There was testimony regarding the location of cell 
phone towers which connected phone calls from a 
particular phone.  You may not use the location of the 
cell phone tower to determine the location of the phone 
making the phone which connected to the tower.  The 
location of any particular phone at any particular time 
is a question -- is a question of is an independent -- I 
think what they meant to say was that’s an independent 
question of fact that you must decide for yourself.   
 
Do you understand?  So the cell tower going off right 
there does not mean that cell is in any particular spot, 
which is what I told you.  You have to -- if you -- if you 
need to determine that fact, you determine it from all 
the facts, you understand, not just that that cell tower 
went off.  You understand?  That cell tower doesn’t tell 
you that that phone was there or there.  It tells you the 
phone connected that cell tower.  That fact and any 
other facts you can use if you need to determine where 
a phone may or may not have been.  But a cell tower 
location doesn’t establish that it was in any particular 
spot.  Does everybody understand that?  Okay.  All 
right. 

  
On cross-examination, defense counsel pressed Detective Leyman on the 

types of information CSLI cannot provide: 

DEFENSE:  So let’s talk about the cell towers.  So now 
we’ve agreed that the cell phone records can’t tell us 
who -- first of all, they don’t tell us what person 
actually had that phone in their hand, correct? 
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LEYMAN:  That’s correct. 
 
DEFENSE:  We just know the phone number, right, not 
the actual phone. 
 
LEYMAN:  Yes. 
 
DEFENSE:  All right.  And you would agree that you 
can’t tell the location of the phone just based upon the 
tower that the call connected to, right? 
 
LEYMAN:  Exact location, no. 
 
DEFENSE:  And you would agree that the records 
reflect that the tower that the phone connected to which 
is not necessarily the tower that is closest to the actual 
phone, correct? 
 
LEYMAN:  Correct. 
 
DEFENSE:  And the phone records do not reflect any 
distance of the phone in proximity to the tower, correct?  
You don’t get that from the records. 
 
LEYMAN:  Correct. 
 

 Defense counsel confirmed with Detective Leyman that, between 8:07 

a.m. and 9:37 a.m. on the day of the homicide, defendant’s phone connected to 

tower 37 -- located on the corner of Commerce Street and Pearl Street in 

Bridgeton -- 16 times.  Detective Leyman clarified that defendant’s phone also 

connected to a second tower at 8:50 a.m. -- tower 304.  On re-direct, the State 

and Detective Leyman had the following exchange: 
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STATE:  So the tower’s hitting off of -- or strike that.  
The defendant’s phone is hitting off of tower 37 before, 
during and immediately after the homicide, is that fair? 
 
LEYMAN:  Yes. 
 
. . . . 
 
STATE:  So just to go through that again briefly.  The 
tower that we’re talking about, is that located right 
there? 
 
LEYMAN:  Yes. 
 
STATE:  And the defendant’s residence, 35 Reeves 
Road. 
 
LEYMAN:  Yes. 
 
STATE:  And, again, the scene of the crime, 406 Spruce 
Street. 
 
LEYMAN:  Correct. 
 
STATE:  And to be clear, is both the defendant’s 
residence and the scene of the crime in proximity to the 
cell phone tower in question? 
 
LEYMAN:  Yes. 
 
. . . . 
 
STATE:  And you also indicated that there was a point 
in time -- what was that time again where the tower -- 
the phone hits off of the tower 304? 
 
LEYMAN:  8:50 and 42 seconds in the morning. 
 
STATE:  And what is the latitude and longitude of that 
tower? 
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LEYMAN:  Latitude 39.392194 by longitude negative 
75.216329. 
 
STATE:  Now, is that tower located towards the area 
the suspect is seen walking or away from the area the 
suspect is seen walking? 
 
LEYMAN:  Toward. 
 

 The trial judge subsequently provided his third limiting instruction on 

Detective Leyman’s testimony with respect to CSLI: 

Ladies and gentlemen, before we go on I’m going to 
give you another one of those limiting instructions.  
Okay.  Please follow along.  It’s along the lines of what 
we talked about before.  Has to do with the cell tower.  
Okay.  You heard some testimony that a -- that a call 
referenced in this information may have switched from 
one cell tower to another cell tower.  Now, that 
information alone is insufficient to prove the phone 
moved.  Do you understand?  So simply that alone, you 
can’t say that phone went anywhere when it switched 
from one tower to another tower.  However, in 
conjunction with other evidence you may -- you may 
reach a conclusion -- you’re not prohibited, but if it’s 
just that it switched you can’t use that to conclude that 
cell phone moved.  Does everybody understand?  Okay.  
Very well.  
 

 Detective Leyman’s testimony concluded the State’s case-in-chief.  

During summation, the State argued that “[c]ommon experience dictates that 

you have to be close to a [cell] tower in order to connect to a call.”  The 

prosecutor then told the jury: 
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[C]ontrary to what [defense counsel] told you, this is 
one way that you can confirm that when a call is made 
is received that phone has to be close to the tower that’s 
being accessed.  I’d say it’s a stone’s throw.  That’s 
maybe a bit of an exaggeration.  I don’t know if 
anybody has that good of an arm.  But if you recall from 
Detective Leyman’s testimony, he indicated is 
approximately a mile, if not a mile and a half, between 
those two locations.2   
 
[(emphasis added.)] 

The State further argued that defendant’s phone was “clearly moving with the 

victim because it’s hitting off of towers [in] the same direction that the victim 

is traveling” and that “it’s a fair conclusion that the defendant was in 

proximity to all of the towers, all of the towers that you see where he’s 

moving.” 

 Defense counsel objected to the prosecution’s closing argument, 

specifically the references to the cell phone tower evidence.  The defense 

stressed that, in its June 24, 2021 order, the court had ruled that the mere 

location of a cell tower cannot be used as evidence to determine the actual 

location of a phone or person in the case.  Defense counsel acknowledged that 

the prosecutor at times noted that cell phone data could be used alongside 

other evidence, including surveillance footage and photographs, to reach a 

 
2  The two locations the prosecutor referenced were the site of defendant’s 
single-vehicle accident and the cell tower that defendant’s cell phone 
connected to around the time of that accident. 
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conclusion about defendant’s location.  However, defense counsel objected to 

instances in which the prosecutor implied that the jury could determine 

defendant’s location based solely on tower location.  The trial judge responded 

that, while cell phone tower data alone does not establish location, it may do 

so in conjunction with other evidence. 

 Defense counsel further objected to the prosecutor’s argument in 

summation that “the [defendant’s] phone is clearly moving with the victim 

because it’s hitting off of towers the same direction that the victim is 

travelling.”  Counsel asserted that such conclusions were impermissible 

without supporting evidence.  The trial judge disagreed, stating that it was not 

“beyond the ken of an average juror to realize that the closer you’re to a tower 

. . . the stronger your signal is.”   

 During the final jury charge, the trial judge provided additional 

instructions to the jury regarding CSLI: 

During the trial you heard testimony about phone calls 
connected to cell towers that were providing -- 
provided information as to the location of a certain cell 
tower accessed during that call.  In any case where a 
particular call started connected to one tower and 
switched to a different tower you may not conclude 
from that information alone that the cell phone changed 
position or moved in any particular direction.  If you 
believe it is appropriate to do so, you may, however, 
consider that fact with -- along with other facts that you 
may find relevant to the issue of whether a cell phone 
moved or if it moved in any specific direction.  But you 
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cannot reach a conclusion about the movement of a cell 
phone based only upon the fact that a call switched 
between towers.  
 
Now, ladies and gentlemen, that same principle applies 
to a series of calls.  You understand?  You cannot 
conclude, and I think I -- I don’t know whether that 
instruction got in here or not, but you can’t conclude 
that a phone was in any particular spot simply because 
it connected to a tower.  You can, however, utilize that 
information along with other information if you think 
it’s appropriate to do so.  You understand?  
 
But that information alone doesn’t mean that cell phone 
was in any particular spot.  You’d have to have other 
evidence to rely upon and you could use that evidence 
in conjunction with it.  Do you understand what I’m 
saying?  So the cell phone tower alone just cause it’s 
hitting off that tower doesn’t mean it’s in any particular 
spot.  There has to be -- you’d have to be relying on 
some other evidence in connection with that to make 
that determination.  Does everybody understand this?  
And, again, that’s if you believe it is appropriate to do 
so.  You understand?  You’re the finders of fact.  You 
decide whether or not that’s relevant to what you -- 
what you’re determining. 
 

D. 

The jury found defendant guilty of first-degree murder, unlawful 

possession of a weapon, and possession of a firearm with an unlawful purpose.  

Defendant moved for a new trial, arguing that Detective Leyman’s testimony 

exceeded the bounds of the court’s order.  The trial judge denied the motion, 

stating that Detective Leyman reiterated rather than interpreted the cell tower 

information; that “[t]he correlation with regard to direction and location were 
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done through other evidence” and were not “improper”; and that a jury could 

“infer that the phone was traveling along this road -- [R]oute 77 and as it 

traveled along cell tower information they could rely upon to say, okay, the 

cell tower rang up that phone at some point or was in contact with that phone.” 

The trial court sentenced defendant to a 45-year prison term on the 

murder conviction, subject to an 85% parole ineligibility period pursuant to the 

No Early Release Act, and a concurrent sentence of 10 years in prison with 

five years of parole ineligibility for unlawful possession of a weapon. 

E. 

 On appeal, defendant argued that the admission of historical cell site 

data through lay witness testimony, rather than expert testimony, was improper 

and violated his right to a fair trial.  The Appellate Division agreed and 

reversed and remanded for a new trial, holding that the trial court erred by 

permitting historical CSLI to be introduced through lay testimony rather than 

through a qualified expert.  Although the trial court denied the State’s request 

to admit Detective Leyman as an expert, it nevertheless permitted him to offer 

testimony interpreting and mapping the locations of cell towers accessed by 

defendant’s phone.  The appellate court found that this testimony went beyond 

the permissible scope of lay witness opinion and addressed a central factual 
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issue in dispute:  whether defendant was in the victim’s vehicle around the 

time of the shooting. 

 The Appellate Division further concluded that this inference carried 

significant weight in a case built largely on circumstantial evidence, where the 

only physical link between defendant and the victim’s vehicle was DNA on a 

cigar butt.  The Appellate Division found the trial court’s limiting instructions 

insufficient to cure the prejudice caused by Detective Leyman’s testimony. 

We granted the State’s petition for certification.  260 N.J. 214 (2025).  

We also granted leave to appear as friends of the court to the American Civil 

Liberties Union of New Jersey and the Innocence Project, Inc. (jointly, 

ACLU), the Association of Criminal Defense Lawyers of New Jersey (ACDL), 

and Larry E. Daniel, Executive Director of the Digital Forensics Justice 

Initiative. 

II. 

 The State asks this Court to reverse the Appellate Division’s decision.  

The State argues that Detective Leyman properly testified about the cell phone 

tower locations as a lay witness.  The State asserts that the trial court accepted 

the parties’ stipulated agreement3 and permitted Detective Leyman to testify in 

 
3  A party that stipulates or consents to the admission of certain evidence at 
trial may sometimes be prohibited from objecting to that evidence on appeal 
under the invited error doctrine.  See DYFS v. M.C. III, 201 N.J. 328, 340-42 
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a manner consistent with other courts across the country that have confronted 

the same issue.  According to the State, cell towers listed in phone company 

records can be identified through lay testimony because determining the 

location of cell towers that a particular cell phone connected to does not 

require expertise.  The State further contends that a jury is free to draw 

reasonable inferences from this testimony. 

 Defendant argues that specialized expertise is necessary to interpret 

historical CSLI and describes the language in the Sprint cell phone records as 

“bewildering” and full of technical “jargon.”  He asserts that a layperson 

would have difficulty determining the geographic coordinates of a cell tower 

to which a phone connected and would be unable to draw meaningful 

conclusions from the records without expert guidance.  Defendant also argues 

that testimony about cell tower locations, without explanation of their 

coverage area, is misleading and should be proscribed under N.J.R.E. 403. 

 
(2010).  The doctrine in part serves to bar litigants “from raising an objection 
for the first time on appeal.”  State v. A.R., 213 N.J. 542, 561 (2013).  The 
invited error doctrine, however, does not apply here.  As the State recognized 
during oral argument before this Court, defense counsel preserved this issue 
for appeal through a timely objection at trial.  Specifically, defense counsel 
stated the following on the record:  “I wanted to preserve for the record that all 
my objections to those records that we previously dealt with through in limine 
motions and objections . . . I’m not waiving any of those prior arguments or 
objections by consenting to the admission of the records today.” 
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 Several amici curiae support defendant’s position and argue that an 

expert should be required to testify about raw CSLI data when used to locate a 

phone.  The ACLU argues that CSLI cannot accurately pinpoint a phone’s 

location -- it can only indicate that a phone was somewhere within a cell 

tower’s broad coverage area, which can extend for miles.  The ACLU asserts 

that jurors are unlikely to understand the technical limits of CSLI and that 

limiting instructions are insufficient to cure potential prejudice or confusion.  

According to the ACLU, when the State fails to produce an expert for this 

testimony, defendants are deprived of an opportunity to meaningfully cross-

examine a witness about the limits of CSLI. 

 Amicus curiae Larry E. Daniel argues that phone call records do not 

directly establish a phone’s location or proximity to towers and emphasizes the 

risk of overstating the precision of such evidence.  Daniel conveys that many 

factors -- such as natural terrain, buildings, weather, antenna strength and 

height, network load balancing, technical capabilities of the phone, and 

equipment malfunction or installation errors -- can cause a phone to connect to 

a more distant site than the closest cell tower.  Daniel asserts that experts are 

needed to explain the implications and limitations of CSLI to ensure that the 

factfinder is not misled by oversimplified conclusions. 
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 Similar to Daniel, the ACDL argues that conclusions cannot be drawn 

about a cell phone’s location based on call records without consideration of 

numerous variables -- an analysis that is not within the ken of the average 

juror.  The ACDL argues that the interpretation and explanation of call detail 

records is itself a technical task that requires an expert with specialized 

knowledge and training.   

III. 

A. 

We review a trial court’s evidentiary rulings for abuse of discretion.  

State v. Allen, 254 N.J. 530, 543 (2023).  We do not substitute our judgment 

for that of the trial court “unless the evidentiary ruling is ‘so wide of the mark’ 

that it constitutes ‘a clear error in judgment.’”  State v. Garcia, 245 N.J. 412, 

430 (2021) (quoting State v. Medina, 242 N.J. 397, 412 (2020)).   

Regarding limiting instructions from a trial court, we have 

acknowledged that, “in appropriate cases,” “a proper limiting instruction can 

cure any potential juror confusion” about admitted evidence.  Hrymoc v. 

Ethicon, 254 N.J. 446, 474 (2023).  When limiting instructions themselves are 

incomplete or unclear, however, they can compound the prejudice caused by 

erroneous evidentiary determinations.  See, e.g., State v. Jones, 425 N.J. Super. 

258, 276 (App. Div. 2012); see also State v. Sanchez-Medina, 231 N.J. 452, 
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465 (2018) (holding that the trial court compounded the prejudice caused by 

the erroneous admission of defendant’s immigration status by issuing 

conflicting and incomplete instructions regarding the permissible use of that 

evidence). 

B. 

Pursuant to N.J.R.E. 401, “relevant evidence” is defined as evidence 

having “a tendency in reason to prove or disprove any fact of consequence to 

the determination of the action.”  Relevancy is a combination of “probative 

value and materiality.”  State v. Higgs, 253 N.J. 333, 358 (2023) (quoting State 

v. Buckley, 216 N.J. 249, 261 (2013)) (internal quotations omitted).  Relevant 

evidence is admissible only if no exception applies.  N.J.R.E. 401, 402.  One 

such exception is N.J.R.E. 403(a), which provides that “relevant evidence may 

be excluded if its probative value is substantially outweighed by the risk of . . . 

[u]ndue prejudice, confusing the issues, or misleading the jury.”  Those rules 

apply to all evidence, including the testimony of lay and expert witnesses. 

 N.J.R.E. 701 provides the applicable standard for courts to determine the 

admissibility of lay witness testimony.  State v. Sanchez, 247 N.J. 450, 466 

(2021).  The rule states that a non-expert witness’s “testimony in the form of 

opinions or inferences may be admitted if it:  (a) is rationally based on the 
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witness’[s] perception and (b) will assist in understanding the witness’[s] 

testimony or determining a fact in issue.”  N.J.R.E. 701. 

 As this Court has noted in the past, “[t]here are, however, limits that 

have traditionally been imposed on lay opinion testimony.”  State v. McLean, 

205 N.J. 438, 459 (2011).  Specifically, N.J.R.E. 701 “does not permit a 

witness to offer a lay opinion on a matter ‘not within [the witness’s] direct ken 

. . . and as to which the jury is as competent as [the witness] to form a 

conclusion.’”  Ibid. (quoting Brindley v. Firemen’s Ins. Co., 35 N.J. Super. 1, 

8 (App. Div. 1955)).  This Court has recognized that a “lay witness may give 

an opinion on matters of common knowledge and observation.”  State v. 

Bealor, 187 N.J. 574, 586 (2006) (quoting State v. Johnson, 120 N.J. 263, 294 

(1990)).   

When testimony requires an opinion on a matter beyond “common 

knowledge and observation,” however, Rule 702 provides for the admission of 

expert testimony.  N.J.R.E. 702 states: 

If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or 
to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or 
education may testify in the form of an opinion or 
otherwise. 

 
Rule 702 discusses circumstances in which an expert may testify.  In 

case law, courts have identified circumstances in which an expert -- as 
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opposed to a lay witness -- must testify; that is, topics that can be raised only if 

an expert will testify.  In broad terms, “when ‘a subject is so esoteric that 

jurors of common judgment and experience cannot form a valid conclusion,’” 

“expert testimony is required.”  Hopkins v. Fox & Lazo Realtors, 132 N.J. 426, 

450 (1993) (quoting Wyatt by Caldwell v. Wyatt, 217 N.J. Super. 580, 591 

(App. Div. 1987)); see also Biunno, Weissbard & Zegas, Current N.J. Rules of 

Evidence, cmt. 2 on N.J.R.E. 702 (2025) (“[A] jury should not be allowed to 

speculate without the aid of expert testimony in any area where laypersons 

could not be expected to have sufficient knowledge or experience.”). 

 Applying that rule, courts have required expert testimony in certain 

cases.  In Wyatt, for example, the Appellate Division held that, in an 

automobile negligence case, eyewitness lay testimony about brake fluid and 

brake pad condition was improper without expert testimony linking those 

observations to the alleged brake failure.  217 N.J. Super. at 591-92.  And in 

Taing v. Braisted, the trial court ruled that the complex factors affecting 

whether a car’s airbag deploys in an accident -- including the amount and 

direction of force and the operation of airbag sensors -- require expert 

explanation, and that lay testimony alone is insufficient for a jury to 

understand or determine the relevance of airbag deployment.  456 N.J. Super. 

465, 469-71 (Law Div. 2017); see also Morales-Hurtado v. Reinoso, 457 N.J. 
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Super. 170, 193 (App. Div. 2018) (holding that lay testimony regarding 

whether airbags deployed in a rear-end collision was inadmissible because an 

expert was needed to determine whether airbags are engineered to deploy in 

such collisions and that, without an expert, such testimony “might have been 

misleading”).  

 Although expert witnesses may testify to subjects that lay witnesses may 

not, their testimony must remain “grounded in facts or data derived from (1) 

the expert’s personal observations, or (2) evidence admitted at the trial, or (3) 

data relied upon by the expert which is not necessarily admissible in evidence 

but which is the type of data normally relied upon by experts.”  Townsend v. 

Pierre, 221 N.J. 36, 53 (2015) (quotation omitted).  “[A]n expert’s bare 

opinion that has no support in factual evidence or similar data is a mere net 

opinion which is not admissible and may not be considered.”  Pomerantz Paper 

Corp. v. New Cmty. Corp., 207 N.J. 344, 372 (2011). 

C. 

 We briefly describe how cellular networks operate, the relationship 

between cell phones and cell towers, and the import of CSLI. 

“Cellular networks are comprised of many cells (colloquially ‘towers’), 

containing antennas, cell electronics, and links to the network controlling 

computers located at each network operator’s regional offices.”  Vladan M. 
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Jovanovic & Brian T. Cummings, Analysis of Mobile Phone Geolocation 

Methods Used in US Courts, 10 IEEE Access 28037, 28037 (2022).  A cell 

phone connects to this network “like a scanning radio” and “use[s] radio waves 

to communicate between a user’s handset and a telephone network.”  State v. 

Earls, 214 N.J. 564, 576 (2013).  “To connect with the local telephone 

network, the Internet, or other wireless networks, cell-phone providers 

maintain an extensive network of cell sites, or radio base stations, in the 

geographic areas they serve.”  Ibid.  When a cell phone user places a call or 

sends a text message, the phone generally “connects to the cell site with the 

strongest signal.”  Aaron Blank, The Limitations and Admissibility of Using 

Historical Cellular Site Data to Track the Location of a Cellular Phone, 18 

Richmond J.L. & Tech. 1, 5 (2011). 

 The user’s proximity to a cell site is significant in determining which 

tower has the strongest signal.  Earls, 214 N.J. at 576.  However, the strength 

of the signal is also influenced by the technical characteristics of the towers; 

geography and topography; the angle and number of antennas; the features of 

the phone itself; and “environmental and geographical factors.”  United States 

v. Hill, 818 F.3d 289, 295-96 (7th Cir. 2016) (quoting Blank, 18 Richmond J. 

L. & Tech. at 7).  “Unlike the more precise location data provided by a Global 

Positioning System (GPS), cell site analysis simply confirms that the phone 



34 
 

was somewhere within the coverage radius of the cell tower during the 

recorded activity.”  State v. Burney, 255 N.J. 1, 22 (2023) (citing James Beck 

et al., The Use of Global Positioning (GPS) and Cell Tower Evidence to 

Establish a Person’s Location -- Part II, 49 Crim. L. Bull. 637, 645 (2013)). 

 Historical CSLI can be useful in determining a phone user’s geolocation.  

For instance, it can help “identify the general area [where] the target mobile 

phone number is located at the time of a specific call,” even if it “cannot 

pinpoint the exact location of the mobile phone.”  In re Application for Ord. 

Authorizing Pen Register, 415 F. Supp. 2d 211, 213 n.3 (W.D.N.Y. 2006) 

(quoting a Verizon representative).  “Individual cell[ towers] can cover 

distances from a fraction of [a] mile to many miles and are usually split in 

sectors.  Sectors are split up areas around the cell covered by their own 

directive antennas.”  Jovanovic, 10 IEEE Access at 28037-38.   

 Generally, courts agree that an expert, not a lay witness, must present 

testimony regarding technical aspects of cell towers and CSLI.  See, e.g., Hill, 

818 F.3d at 299; State v. Boothby, 951 N.W.2d 859, 876 (Iowa 2020); State v. 

Sinnard, 543 P.3d 525, 544 (Kan. 2024); State v. Wyman, 107 A.3d 641, 647-

48 (Me. 2015); State v. Payne, 104 A.3d 142, 154-55 (Md. 2014).   

   Many courts, however -- including some that have required expert 

testimony as to the technical aspects of CSLI -- have concluded that a witness 
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may provide limited testimony about the contents of call records detailing the 

locations of cell towers utilized by a phone without being qualified as an 

expert.  See, e.g., United States v. Graham, 796 F.3d 332, 365-66 (4th Cir. 

2015) (holding that testimony regarding a map of cell sites to which a cell 

phone connected “did not amount to an expert opinion” because mapping 

“required little more than identification of the various locations” drawn from 

records), rev’d on other grounds, 824 F.3d 421 (4th Cir. 2016) (en banc); 

Boothby, 951 N.W.2d at 878 (allowing testimony limited to identifying the 

location of cell towers pinged by the defendant’s phone because it was based 

on “factual information obtained from [phone] records rather than any 

specialized knowledge about how cell towers operate”); Sinnard, 543 P.3d at 

544 (permitting lay testimony “so long as the witness does not” provide a 

“technical opinion regarding . . . the location of a cell phone at a particular 

time, . . . [or] an explanation as to why a cell phone connected to a specific cell 

tower over another”); Torrence v. Commonwealth, 603 S.W.3d 214, 228 (Ky. 

2020) (“[M]arking points on a graph -- in these cases a map -- based on a cell 

phone report including latitude and longitude of cell towers, does not require 

an expert.”); State v. Blurton, 484 S.W.3d 758, 771 (Mo. 2016) (“‘[R]eading 

the coordinates of cell sites from phone records and plotting them on a map is 

not a scientific procedure or technique’ because cell phone records are factual 
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records and no special skill is required to plot these records.”  (quoting State v. 

Patton, 419 S.W.3d 125, 130 (Mo. App. 2013))); Burnside v. State, 352 P.3d 

627, 636 (Nev. 2015) (holding that detective’s testimony about a map he 

created to plot cell phone tower locations was admissible lay testimony); 

Wyman, 107 A.3d at 648 (“A witness need not be an expert to explain that the 

timing column on a cell phone billing record refers to the time at which a call 

was made or received, or to explain that the ‘origination’ column refers to the 

location of the cell tower used by a phone to make or receive a call.”).  

 Maryland courts have reached a different conclusion.  In Payne, the 

defendant and his co-defendant were convicted of felony murder, kidnapping, 

and use of a handgun in the commission of a felony.  104 A.3d at 143.  At 

trial, a police detective testified that by interpreting Payne’s cell phone 

records, he was able to plot the location of cell phone towers that defendant’s 

phone connected to on a map in relation to the crime scene.  Ibid.  Defense 

counsel objected, arguing that this testimony required an expert.  Ibid.   

 Rejecting the State’s argument that a “layperson with the same phone 

records and instructions could have determined the location of the cell sites,” 

the Supreme Court of Maryland determined that a “Call Detail Record contains 

a string of data unfamiliar to a layperson” and the State’s witness relied on his 

specialized knowledge to understand the record’s “technical language” to 
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“hone in on the entries . . . ‘pertinent’ to the case,” and “eliminate ‘extraneous’ 

data.”  Id. at 154.  The court held that “additional training and experience were 

required to parlay the process from which [the State’s witness] derived the 

communication path of each call.”  Id. at 155.  Ultimately, the Maryland court 

held that by “merely read[ing] Sprint Nextel’s business records and 

follow[ing] its directions in interpreting the data,” the State’s expert engaged 

in a process “beyond the ken of an average person” in order to conclude that 

the defendant’s phone communicated with particular cell towers.  Id. at 154; 

see also Wilder v. State, 991 A.2d 172, 197 (Md. App. 2010) (noting the 

appropriateness of “preserv[ing] the distinction between lay and expert opinion 

testimony,” in part to “ensure[] that a party will not evade the expert witness 

disclosure requirements . . . by simply calling an expert witness in the guise of 

a layperson”).   

 Although this Court has not previously considered whether CSLI 

testimony must be offered by an expert, we recently addressed CSLI testimony 

in considering whether expert testimony that a defendant’s cell phone was 

likely near a crime scene was an inadmissible net opinion.  Burney, 255 N.J. at 

25.  In Burney, the prosecution’s expert, an FBI special agent, testified that the 

coverage radius of a relevant cell tower was approximately one mile, placing 

defendant’s cell phone near the crime scene at the time of a nighttime home 
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invasion and robbery.  Id. at 5.  That estimate was based solely on the agent’s 

personal “rule of thumb” for towers in the area, without reference to 

supporting data, scientific calculations, or specific tower characteristics such 

as height, power, or surrounding terrain.  Id. at 5, 24-25.  The defense argued 

that the agent’s “rule of thumb” methodology was unreliable and constituted a 

net opinion because it lacked factual evidence or objective data.  Id. at 24.  We 

agreed and held that the testimony was an inadmissible net opinion that should 

not have been presented to the jury.  Id. at 25. 

 This Court noted in Burney that the Seventh Circuit has recognized the 

possibility that a “‘jury may overestimate the quality of the information 

provided by’” cell site data analysis and has “admonished that ‘[t]he admission 

of historical cell-site evidence that overpromises on the technique’s precision 

-- or fails to account adequately for its potential flaws -- may well be an abuse 

of discretion.’”  Id. at 22 (quoting Hill, 818 F.3d at 299).  In Hill, the Seventh 

Circuit cautioned the Government against “present[ing] historical cell-site 

evidence without clearly indicating the level of precision -- or imprecision -- 

with which that particular evidence pinpoints a person’s location at a given 

time.”  Hill, 818 F.3d at 299.  In that case, the court ultimately concluded that 

admission of the expert’s testimony was not an abuse of discretion because he 

“made the jury aware not only of the technique’s potential pitfalls, but also of 
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the relative imprecision of the information he gleaned from employing it in 

th[at] case.”  Ibid.   

 The Second Circuit also addressed this issue in a Connecticut case where 

a family died in a tragic house fire resulting from suspected arson.  United 

States v. Natal, 849 F.3d 530, 532-33 (2d Cir. 2017).  The defense sought to 

present a theory that the home’s landlord was a plausible suspect in the arson.  

Id. at 534.  To rebut this, the government sought to introduce testimony from a 

Sprint Nextel employee that on the night of the fire, the landlord’s cell phone 

connected to cell towers in New York City and not in New Haven, 

Connecticut.  Ibid.  The government did not seek to qualify the witness as an 

expert under Fed. R. Evid. 702 but called him to testify as a records custodian.  

Id. at 534-35.  The trial court admitted the testimony over the defendants’ 

objection.  Id. at 535.  The Second Circuit concluded that admission of this 

testimony was improper and held that “testimony on how cell phone towers 

operate must be offered by an expert witness.”  Id. at 536 (joining the Seventh 

and Tenth Circuits in this holding).  The court further noted that “the line 

between testimony on how cell phone towers operate, which must be offered 

by an expert witness, and any other testimony on cell phone towers, will 

frequently be difficult to draw, and so both litigants and district courts would 
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be well advised to consider seriously the potential need for expert testimony.”  

Ibid. 

IV. 

 Applying those principles, we hold that Detective Leyman’s testimony 

regarding CSLI was improperly admitted as lay opinion testimony.  The CSLI 

testimony should have been presented by a witness qualified as an expert 

pursuant to N.J.R.E. 702 because the technical aspects of CSLI are beyond the 

ken of the average juror. 

 Before the start of trial, the court attempted to draw a line between CSLI 

testimony that simply presented tower location information and testimony 

about the technical aspects of how cell towers operate.  But as the Second 

Circuit has cautioned, “the line between testimony on how cell phone towers 

operate, which must be offered by an expert witness, and any other testimony 

on cell phone towers, will frequently be difficult to draw.”  Natal, 849 F.3d at 

536.  This principle became evident in the trial court’s many limiting 

instructions to the jury. 

 The trial court ordered that Detective Leyman could provide only “lay 

witness testimony regarding his review, interpretation, and plotting of cell 

towers on a map from defendant’s historical cell site data records.”  The court 

prohibited lay witness testimony about the direction in which cell towers 
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transmit and receive calls.  Additionally, the court barred testimony about calls 

that were connected to one cell tower at the start of the call but to a different 

tower at the end of the call.  Then, through a series of instructions, the trial 

court thoughtfully attempted to clarify how and for what purpose the jury 

could consider the CSLI evidence.  The court’s repeated attempts to instruct 

the jury regarding CSLI illustrate the complexity of that testimony and 

demonstrate exactly why such evidence must be presented by an expert 

witness. 

 At trial, the jury first heard about CSLI through a series of questions 

posed by the prosecutor.  Through his responses, Detective Leyman asserted 

that CSLI can reveal where a person was located at a particular time.  

Specifically, when asked whether “those phone records [would] have provided 

information regarding where [the suspect] may have been located at the time 

that the homicide occurred?,” Detective Leyman answered, “[y]es.”  That is 

exactly the testimony -- precise location information -- the trial court ordered 

could not be presented to the jury. 

 Detective Leyman then testified about defendant’s cell site location 

records, explaining how he plotted the locations of each cell tower that 

defendant’s cell phone connected to during the relevant time period.  

Throughout his testimony, Detective Leyman associated the cell towers to 
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which defendant’s cell phone connected with the path the victim traveled the 

morning of his death.  After the start of Detective Leyman’s testimony, the 

trial judge gave a limiting instruction to the jury that they should not consider 

the evidence to mean that the cell phone was “there or here or any other 

particular place” -- instructions that completely contradicted Detective 

Leyman’s testimony that the phone records could help identify a person’s 

location.  Detective Leyman’s testimony, in combination with the attempted 

curative instructions, had the potential to confuse and mislead the jury absent 

an expert witness’s testimony to clarify the import -- and limitations -- of the 

CSLI evidence.   

 Furthermore, although the trial court tried to clarify the permissible use 

of cell site evidence for the jury through multiple limiting instructions, those 

efforts were potentially undone by the prosecutor’s comments in summation.  

After the trial court advised the jury multiple times that the cell tower evidence 

they heard does not indicate where a cell phone was located, the prosecutor 

told the jury that a “phone has to be close to the tower that’s being accessed.  

I’d say a stone’s throw.”  The prosecutor also stated that the records showed 

defendant’s “phone . . . clearly moving with the victim because it’s hitting off 

of towers [in] the same direction that the victim is traveling.”  Those 

comments in summation, particularly the prosecutor’s statement that the phone 
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must be a stone’s throw away from the tower, essentially told the jury that a 

cell phone must be fairly close to a cell tower to connect.  Throughout its three 

limiting instructions, the trial court repeatedly told the jury that the cell tower 

data does not provide location information:  “[T]he fact that there was a phone 

call received at that tower does not mean that phone was in any particular 

location”; “the location of any particular phone at any particular time is . . . an 

independent question of fact that you must decide for yourself”; “That cell 

tower doesn’t tell you that phone was there or there.  It tells you the phone 

connected that cell tower.”  So the State’s comments in summation directly 

contravened the trial court’s instruction to the jury about what they could infer 

from the CSLI testimony absent other corroborating evidence.     

Additionally, the trial court’s final jury charge was not clear enough to 

neutralize any confusion caused by the prosecutor’s closing remarks.  In 

response to defense counsel’s objection, the trial court instructed the jurors 

that they could not “conclude that a phone was in any particular spot simply 

because it connected to a tower.”  But the court then added, “[y]ou can, 

however, utilize that information along with other information if you think it’s 

appropriate to do so.”  The mixed messages to the jury regarding the 

significance of CSLI should have been clarified by the testimony of an expert 
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witness, which would have also made it possible to provide adequate 

instructions to the jury about the permitted use of CSLI.   

CSLI, by definition, is not exact.  Exact location information must 

instead be obtained via GPS -- information an expert witness could have 

explained to the jury.  But CSLI does provide information on a cell phone’s 

general location.  For a phone to connect to a particular cell phone tower, that 

phone must be within that tower’s coverage range, whatever that radius might 

be.  See Beck, 49 Crim. L. Bull. at 645.   

 Indeed, the only purpose for presenting CSLI at trial is to provide the 

jury with evidence about the general location of a pertinent cell phone at a 

particular time.  That is what makes CSLI admissible as relevant evidence 

under N.J.R.E. 401.  The fact that CSLI can tend to show that a phone was in a 

particular general area during a time period relevant to the case is the very 

reason the State presented such evidence in the first instance.  There is no 

logical purpose to allow CSLI testimony only to then tell the jury that they are 

not permitted to use the evidence to determine the location of a phone.  A jury, 

properly informed about the intricacies and nuances of cell towers, should be 

able to use CSLI to place a phone in a general area.  But that cannot happen if 

a jury is not properly equipped with the tools necessary to understand this 

relevant evidence.   
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 Further, leaving the jury to draw any inferences it deemed appropriate 

from the non-contextualized CSLI evidence -- without a full explanation of its 

technical aspects and capabilities by an expert witness -- also risked confusing 

and misleading the jury in violation of N.J.R.E. 403.  The State argued that any 

layperson, including members of the jury, can determine and plot locations of 

cell towers by using the towers’ longitude and latitude provided in the records 

and inputting those numbers into an internet mapping application.  Although a 

jury may be able to figure out the location of cell towers using phone records, 

it would not be able to draw any meaningful inferences from that information 

without an understanding of how cell towers operate and why those cell tower 

locations matter.  And, in the absence of expert guidance, a jury could attribute 

more or less weight to the tower locations than is warranted. 

 As noted, many jurisdictions allow witnesses to provide limited 

testimony about the locations of cell phone towers that cell phones connect to 

without the testifying witness being qualified as an expert.  We disagree with 

that approach.  The relevance of CSLI can be understood by a jury only when 

it has a better grasp of how cell towers and cell phones interact.  This requires 

an understanding of cell tower sectors, direction, and maximum coverage 

range, and the many factors, such as terrain and topography, that impact 

whether a cell phone connects to the closest tower or to one that is farther 
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away.  The technical and specialized knowledge required to interpret CSLI is 

beyond the ken of the average juror.  Therefore, CSLI evidence must be 

presented by an expert witness.  

Testimony that simply communicates the cell tower locations to the jury 

without an expert witness explaining the significance of those locations is 

similar to the brake pad and brake fluid testimony in Wyatt, 217 N.J. Super. at 

591-92, and the lay testimony regarding airbag deployment in Taing, 454 N.J. 

Super. at 469-71.  The Wyatt and Taing courts required expert witnesses to 

connect those facts to the issues of consequence in those cases.  In this case, 

merely providing cell tower locations -- without any information about the 

range of those towers or how the towers technologically interact with cell 

phones -- did not help the jury understand where defendant’s phone was 

potentially located during the relevant time period.  More troubling still, the 

limited CSLI evidence presented violated the trial court’s order and led to 

improper arguments in summation by the State.  N.J.R.E. 403 requires 

exclusion of such testimony, which could lead a jury to make impermissible 

inferences, resulting in confusion. 

 Finally, the CSLI testimony that the jury heard in this case, in the form 

of testimony and the State’s closing argument, is at odds with our holding in 

Burney.  In that case, we held that an FBI special agent’s testimony regarding 



47 
 

the range of a particular cell tower was an impermissible net opinion because it 

was based on nothing more than the agent’s own “rule of thumb” and not on 

scientific or technical data.  255 N.J. at 5, 25.  Here, Detective Leyman told 

the jury that phone records indicated where a person may have been located at 

the time of Lopez’s death -- a conclusion that Detective Leyman did not 

support with technical data.  In summation, the State then relied on Detective 

Leyman’s testimony to assert that a phone must be “a stone’s throw” from the 

tower it connects to, and thus that defendant’s phone was “clearly moving” 

with the victim.  If an expert attempted to offer the same conclusory 

information that Detective Leyman did, that expert’s testimony would 

constitute an impermissible net opinion in violation of N.J.R.E. 703 because 

the conclusions were unsupported by adequate data.  The State cannot 

circumvent the standards to which expert testimony is held under N.J.R.E. 702 

by presenting the testimony through a lay witness rather than an expert. 

 As gatekeepers of the evidence, trial courts must ensure that relevant 

evidence properly goes before the jury in a manner that assists the jury.  In 

order to understand CSLI, which is beyond the ken of the average juror, an 

expert witness must be called to testify.  Here, admission -- over repeated 

objections -- of the CSLI testimony was a clear error, see Garcia, 245 N.J. at 

430, that was not cured by the limiting instructions given.   
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V. 

 For the foregoing reasons, we affirm the Appellate Division’s judgment. 

 

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, WAINER 
APTER, FASCIALE, NORIEGA, and HOFFMAN join in JUSTICE PIERRE-
LOUIS’s opinion. 
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Appellate practice at Orrick, Herrington & Sutcliffe. 

Justice Wainer Apter and her husband have three children. 

 



 

Justice Anne M. Patterson was nominated as an Associate Justice of the New Jersey 
Supreme Court by Gov, Chris Christie and was sworn in on Sept. 1, 2011. She was 
nominated for tenure by Gov. Phil Murphy and was sworn in on July 31, 2018. 

Justice Patterson was born in Trenton, New Jersey in 1959. She graduated from Dartmouth 
College with a degree in government in 1980 and received her law degree from Cornell Law 
School in 1983. 

At the time of her appointment, Justice Patterson was a partner at Riker, Danzig, Scherer, 
Hyland & Perretti. Her practice focused on product liability, intellectual property and 
commercial litigation in state and federal trial and appellate courts. 

Justice Patterson served as chair of the New Jersey State Bar Association product liability 
and toxic tort section, as an officer and trustee of the Association of the Federal Bar of New 
Jersey, and as a trustee of the Trial Attorneys of New Jersey. From 1991 to 2006, Justice 
Patterson served on the New Jersey Supreme Court Committee on Character. 

Justice Patterson began her legal career as an associate at Riker Danzig. She left the firm in 
1989 to serve as a deputy attorney general and special assistant to New Jersey Attorney 
General Peter N. Perretti, Jr., handling civil litigation and criminal appeals on behalf of the 
state. She rejoined Riker Danzig in 1992. 



 

Justice Fabiana Pierre-Louis was nominated by Gov. Phil Murphy on June 5, 2020 and was 
sworn in as an associate justice on Sept. 1, 2020. She is the first Black woman to serve on 
the New Jersey Supreme Court. 

Born on Sept. 9, 1980 in New York City, Justice Pierre-Louis spent her early childhood in 
Brooklyn and moved to Irvington, NJ when she was eight years old. She received a 
bachelor's degree from Rutgers University in New Brunswick and a law degree from Rutgers 
Law School. 

At the time of her appointment, Justice Pierre-Louis was a partner at Montgomery, 
McCracken, Walker & Rhoads where she worked in the white collar and government 
investigations practice group. She focused her practice on complex commercial litigation, 
white collar crime, and government investigations. 

Prior to that, Justice Pierre-Louis was an Assistant United States Attorney at the U.S. 
Attorney’s Office, where she served as the Attorney-in-Charge of the Trenton and Camden 
branches and was the first woman of color to hold both positions. Justice Pierre-Louis also 
worked in the Newark office in the general crimes and organized crime and gang units. 

Justice Pierre-Louis began her legal career as a law clerk to New Jersey Supreme Court 
Associate Justice John E. Wallace Jr., whose seat she now occupies. 

Justice Pierre-Louis and her husband have two sons. 








