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PEOs and Personal Injury  

By: Sara Gray, Esq.  Bennett, Bricklin & Saltzburg LLC 

This presentation explains what Professional Employer Organizations (PEOs) are and how 
they operate. The presentation will review the history and statutory framework governing 
PEOs in New Jersey, highlighting key laws that define liability and control. It examines how 
PEO agreements can affect personal injury and vicarious liability claims, using a real-world 
example to illustrate litigation issues. Finally, it offers practical takeaways and deposition 
questions to help attorneys evaluate a PEO’s role, level of control, and potential liability in 
personal injury cases. 
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PEOs and Personal 
Injury

What you should know
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HOW THEY WORK WHY THEY MATTER THEIR IMPACT ON PERSONAL 
INJURY LITIGATION 

Professional Employer Organizations (PEOs)
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 A PEO partners with 
businesses to manage 
HR functions.

 Provides payroll, 
benefits, compliance, 
and risk management.

 Operates under a 
co-employment 
model, sharing certain 
employer 
responsibilities.
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How does it work?

Client Company 
Controls:

- Daily operations
- Hiring decisions

- Company 
culture
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How does it work?

PEO Manages:

- Payroll & tax 
administration

- Employee benefits
- HR compliance

- Workers’ 
compensation
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History of 
PEOs in New 
Jersey

The New Jersey Professional Employer Organization 
Act, formally known as the Employee Leasing 
Company Act, was originally created and approved 
on December 6, 2001 (P.L.2001, c.260).

The Act defines the co-employment relationship, 
ensures compliance, and outlines the registration of 
PEOs with the Commissioner of the Department of 
Labor and Workforce Development.

On August 19, 2011, Governor Chris Christie signed 
into law a bill (S2164), which amended New Jersey 
law relating to employee leasing companies, or 
professional employer organizations (PEOs).
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New Jersey 
Statutes 
Governing PEOs

 Employee Leasing Act (P.L. 2001, c.260) —
Establishes registration and operational 
requirements for PEOs in NJ.

 N.J.S.A. 34:8-67 to 34:8-75 — Codified 
statutes regulating PEO registration, financial 
standards, and reporting.

 P.L. 2022, c.120 (S2357) — Requires 
immediate reporting of employee separations 
to NJDOL.

 A5506 / S3773 (2025 Amendment) — Shifts 
separation-reporting penalties from PEOs to 
client companies.
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Why do 
they 

matter?
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Relevant 
Language

“…every employee 
leasing agreement shall allocate 
responsibility between 
the employee leasing company 
and the client company 
regarding the right of direction 
and control over management of 
safety, risk and hazard control 
at the work site or sites 
affecting each covered 
employee.” 

See N.J. Stat. § 34:8-68.
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Relevant language

Except to the extent otherwise expressly provided by an
applicable employee leasing agreement, a client company shall
be solely responsible for the quality, adequacy or safety of the
goods or services produced or sold in the client company’s
business, for directing, supervising, training and controlling the
work of the covered employees with respect to the business
activities of the client company, for the acts, errors or omissions of
covered employees with regard to those activities, and for
accurately reporting wages to the employee leasing company.

N.J. Stat. § 34:8-68.1(a) (emphasis added).
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Real life 
example

 Wrongful death and vicarious 
liability claims against a New 
Jersey trucking company, its driver 
employee, and its Texas based 
PEO.

 Can the PEO as a co-employer of 
the driver be held liable for his 
actions?
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Agreement Language 
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Agreement Language  
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PEO in Practice

Full services –

PEO will act as the company’s Human 
Resources department 

 Worker’s compensation 
compliance

 Payroll taxes

 Human resource training

 Employee handbook development 

 Benefits management 
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PEO in Practice 

Limited Services

• Payroll
• Payroll taxes
• Worker’s compensation 

Acts as a payroll company
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Deposition 
questions about 

PEO Practice
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Questions 
for 
employers
using 
a PEO

Can you tell me why your company utilizes the PEO?Can you tell me why your company utilizes the PEO?

Did you know that this contract has the  PEO retaining the right of 
direction and control over the management of safety, risk, and 
hazard control for employees?

Did you know that this contract has the  PEO retaining the right of 
direction and control over the management of safety, risk, and 
hazard control for employees?

Did you have an understanding that the PEO had the contractual 
authority to hire, terminate, discipline, and reassign registered 
employees?

Did you have an understanding that the PEO had the contractual 
authority to hire, terminate, discipline, and reassign registered 
employees?

Do you know whether or not the PEO had the ability to fire any of 
the employees?
Do you know whether or not the PEO had the ability to fire any of 
the employees?

Has the PEO ever come out to your site and done any onsite 
reviews or trainings?
Has the PEO ever come out to your site and done any onsite 
reviews or trainings?
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Take aways 

Client company enters into co-employment relationship with a PEO

PEO brings employees onto its platform for payroll, worker’s compensation, HR, and 
benefits management

Depending on its level of service the PEO may or may not be responsible for training 
employees

Get familiar with the statute

Closely read the PEO Agreement

Ask the client company decision makers how they use the PEO 
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Questions?
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Construction Claims in the Wake of Artificial Intelligence
(Subpart of “Hot Topics in Insurance Defense”) - Thursday, May 14, 2026

Anthony Capasso - Murphy Schiller & Wilkes LLP
Chris Ling - The Vertex Companies
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Introduction

 Artificial intelligence is 
reshaping construction law 
claims, construction site 
accident claims, and claims 
for professional 
malpractice and breach of 
contract against design 
professionals.

 From a legal perspective, 
the impacts are most 
visible in:

 evidence creation and 
analysis on projects 

 discovery and expert 
practice

 evolving standards of 
care and contract 
allocation. 



3

Introduction

 On the Court front, 
published decisions 
addressing AI tools in 
construction disputes are 
still very limited, but 
courts in New York and New 
Jersey are already shaping 
the rules for discovery, 
admissibility, and 
professional conduct 
around AI generated 
materials.
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INTRODUCTION:
 How AI is changing the facts and theories in construction disputes

AI has moved upstream into 

Project Planning, Execution, 

and Documentation, which is 

altering the evidence set 

and the narratives parties can 
advance

Schedule forecasting, risk 
modeling, and critical path 

analytics increasingly rely on 
machine learning techniques, 

changing how delay and disruption 
are proven or refuted. 

AI enabled computer vision from 
drones and site cameras produces 
contemporaneous progress data 

that can corroborate or undercut 
daily reports, time impact 
analyses, and change order 

causation.  AI is also automating 
routine construction tasks as you 

will see.

In design and coordination, AI 
enhanced BIM tools (for clash 

detection, quantity takeoffs, and 
automated code checks) affect the 

definition of scope, the 
allocation of responsibility for 
defects, and the timing of when 

issues should have been 
discovered and flagged.

Generative AI is now used to 
draft RFIs, daily logs, and 
change-order narratives. That 
creates new questions about 
authorship, authenticity, and 

completeness, while also giving 
opponents additional angles to 
challenge credibility if human 

review is weak.
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Drone Monitoring
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Automation: 
Laying Tile
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Automation: 
Ceiling Install
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Artificial 
Intelligence 

Improves
Construction 

Progress Tracking: Computer vision, often via drones or 3D 
scanning, measures installed quantities and compares them to 
the project schedule, providing automated updates on 
construction milestones.

Quality Control: Algorithms automatically detect structural 
defects such as cracks, rust, or misaligned, rebar, reducing the 
need for manual inspection and costly rework.

Site Security & Asset Management: Systems monitor sites to 
track expensive equipment and prevent unauthorized access to 
restricted areas. 

Safety Monitoring: AI analyzes camera feeds in real-time to 
detect if workers are wearing PPE (helmets, vests) and identify 
unsafe actions, preventing accidents.
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AI Improving Construction 

RISK MITIGATION & 
SCHEDULING: 

AI ANALYZES 
SCHEDULES, WEATHER, 
AND EXTERNAL FACTORS 
TO IDENTIFY POTENTIAL 

DELAYS AND 
BOTTLENECKS, ALLOWING 

FOR PROACTIVE 
SCHEDULE ADJUSTMENTS.

COST ESTIMATION & 
BUDGET CONTROL: 

BY COMPARING CURRENT 
PROJECT DATA AGAINST 
HISTORICAL PROJECT 

RECORDS, AI FORECASTS 
COST OVERRUNS AND 

IMPROVES THE ACCURACY 
OF BUDGET ESTIMATES.

PREDICTIVE 
MAINTENANCE: 

SENSORS ON MACHINERY 
AND BUILDING SYSTEMS 
(ELEVATORS, HVAC) 

FEED DATA INTO AI TO 
PREDICT FAILURES 

BEFORE THEY HAPPEN, 
REDUCING DOWNTIME.

RESOURCE 
OPTIMIZATION: 

AI ANALYZES PAST 
RESOURCE USAGE TO 
OPTIMIZE LABOR 
ALLOCATION AND 

MATERIAL DELIVERY, 
MINIMIZING WASTE AND 

SHORTAGES.

SAFETY MONITORING: 

AI MONITORS SITE 
FOOTAGE AND DATA IN 
REAL-TIME TO PREDICT 
AND PREVENT POTENTIAL 

SAFETY HAZARDS, 
REDUCING ACCIDENTS. 
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A Problem:

The Black Box
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• The “black box” problem in 
artificial intelligence 
refers to the difficulty—or 
impossibility—of 
understanding how complex AI 
systems reach their outputs.

• When a model’s internal 
logic is opaque, neither 
users nor courts nor 
affected parties can readily 
determine why a decision was 
made, whether it is 
reliable, and who is 
accountable for errors. 

• This opacity complicates 
trust, auditability, legal 
compliance, and dispute 
resolution.
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What creates the black box?

Modern AI systems—especially deep neural 
networks and large ensemble models—are 
highly nonlinear and operate in 
high-dimensional spaces. Several factors 
drive opacity:

 Model complexity: Millions to billions 
of parameters interact in ways that 
defy intuitive, human-scale reasoning.

 Data-driven behavior: Learned patterns 
reflect correlations in training data 
rather than explicit, human-written 
rules.

 Proprietary constraints: Vendors often 
restrict access to model internals, 
training data, or evaluation 
artifacts.

 Dynamic evolution: Models can drift as 
data, prompts, and fine-tuning change; 
versioning and reproducibility are 
often weak.
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Implications for litigators and risk managers:

 Discovery and preservation: Seek or preserve model 
versions, training data summaries, prompts, 
inference logs, validation studies, and error 
analyses. Anticipate protective-order terms for 
trade secrets.

 Admissibility and weight: Build or attack 
foundations with evidence of validation, error 
rates, general acceptance, and reproducibility; be 
prepared to explain methodologies and limitations 
in plain language.

 Standards of care: As explainability and governance 
practices become common, failure to implement them 
may inform negligence or professional-malpractice 
theories; conversely, documented controls can 
support a reasonableness defense.

 Remedies and compliance: Where full transparency is 
infeasible, propose practical alternatives—
third-party audits, structured disclosures, or 
testing protocols—to balance fairness, IP, and 
safety.
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Contractual & 
Performance Issues

 Inaccurate cost projections and scheduling errors, or 
failures in BIM-integrated tools, can trigger 
litigation over delays.

 claims for additional work/costs

 "acceleration" charges (working faster to make up 
time)

 “escalation” charges (costs up)

 liquidated damages (e.g., pre-determined daily 
rate or sum that a contractor pays to an owner for 
failing to finish a project by a specific, agreed-
upon date)

 That leads to disputes over whether AI-generated 
schedules reflect actual project conditions, and 
whether algorithmic “what-ifs” are speculative.

 • Owners argue AI proves contractor inefficiency; 

 • Contractors argue AI ignores field realities.
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Allocation of Risk 
in Contracts

 Contracts are lagging behind technology, but claims 
are exploiting that gap.

 Common contract-based issues:

 Who bears risk for AI errors?

 Is AI a “means and methods” tool?

 Are AI outputs “instruments of service”?

 Are AI tools approved, prohibited, or silent?

 Where contracts are silent, courts fall back on:

 Traditional risk allocation

 Control

 Reliance

 Foreseeability

 **This ambiguity fuels disputes.
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 AI Safety/Drone monitoring can:

 Detect PPE violations

 Identify fall hazards

 Flag unsafe sequencing

 Exposure Scenario:

 AI flags hazards but PM 
fails to act

 Accident occurs

 Plaintiff argues actual 
notice via AI alerts

 Improper Training

 Improper Operation

 “Going cheap” on delayed 
system

 Escalates:

 Negligence claims

 Contractual safety breaches

 Indemnification obligation
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How AI Is Creating 
New Vehicles for 
Liability 

An architect or engineer’s
failure to use AI at all, or
properly, will be the new
vehicle for professional
liability and other claims.

 AI will become the Standard of 
Care, or at least an integral part 
of it

 Failure to Use

 Primary

 Secondary

 Negligent Training

 Lesser Algorithms

 Negligent Use

 Confidentiality/ Copyright/ Ethics
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How AI Is Creating 
New Vehicles for 
Liability

"Black Box" Problem:

 Can You cross-examine a 
ROBOT?

 Cross-examine construction 
drone operator or purveyor 

 Reliability-Transparency-
Accountability 

 Cross should tie opacity 
to familiar evidentiary 
concepts like known error 
rates, testability, 
reproducibility, and the 
sufficiency of data. 
Emphasize that an output 
cannot be more reliable 
than the data, model, and 
controls that produced it.
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UPDATES IN 
EBIKE AND ESCOOTER

LEGISLATION & LITIGATION
BY: ERICA L FIELDS, ESQ
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THE OLD WAY (2025)
NJSA 39:1.1

CLASS 1

• Pedal assist

• Max Speed: 20 MPH

CLASS 2
• Pedal assist

• Throttle

• Max speed: 20 MPH

CLASS 3
• Pedal assist

• Throttle

• Max speed: 28 MPH

LOW SPEED EBIKES

No license/ insurance/ registration needed  &  
Must wear helmets if under 17 

MOTORIZED BIKE

Must be 15 to ride;  must wear a helmet; must be 
registered & insured
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PROS AND CONS

PROS

• A study indicated that the age group most 
affected by e-bike injuries (over 44% of cases) is 
children between the ages of 10 and 13.(1)

• 75% increase in e-bike sales in 2024 and 293% 
surge in accidents between 2019-2022. (2) 

CONS

• New legislation disproportionally affects 
minorities and low income residents who use 
ebikes/ mopeds in lieu of vehicles

• Discouraging ebike use could be seen as 
harming  more eco-friendly transportation 
efforts 

(1) Surg Open Sci. 2023 Jun 21;14:46-51 
(2) Am J Public Health. 2024;114(12):1365–1374

. 2023 Jun 21;14:46–51. doi



5



6

NJRS 39:1-1
DEFINITIONS 

MOTORIZED BICYCLE

• Pedal bicycle having a helper motor 

• Maximum piston displacement under 50 cc or motor rated 
at under 1.5 brake horsepower or

• Pedal bicycle with fully operable pedals and electric motor 
that can provide assistance when rider is pedaling or through 
the use of a throttle, can be used to exclusively propel bike

• Does not include low-speed electric scooter

MOTORIZED SCOOTER

* Pocket bikes, super pocket bikes, scooter, mini 
scooter, sports scooter, mini choppers, mini 
motorcycles, motorized skateboards

* Any vehicle not manufactured in compliance 
with Federal Motor Vehicle Safety standards and 
which have no Federal Safety Certification stickers 
attached by the original manufacturers
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THE NEW WAY (2026)
NJSA 39:1.1

Low Speed Electric Bikes

• 2 or 3 wheels

• Fully operative Pedals

• Has an Electric motor that ceases 
to assist once the rider reaches 20 
MPH OR motor used exclusively to 
pedal that maxes out at 20 MPH

Motorized Bike

• Throttle that maxes out at 28 
MPH

• Piston displacement less than 
50 cc 

• Max speed of 25 MPH

• Includes motors up to 1,125 
watts

Electric Motorized Bike 

• Two wheeled pedaled vehicle

• Electric motor can exceed 28 MPH

• Electric motor over 750 watts

must be licensed, registered** must be licensed, registered & insured 
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NJRS 39:4-14.3
WHO CAN USE EBIKES? 

• CANNOT be operated by a person under 15 years of age

• If  between 15 - 16:

• Must schedule an appointment for an ebike permit

• Must pass the Knowledge and Vision tests to validate the permit

• Must schedule a road test

• Must operate the ebike, unsupervised and during daylight hours, for 45 days (like a 
learner’s permit)

• Upon passing Road Test, must obtain ebike license at NJMVC

• Must wear helmet if under 17
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HOW DO YOU REGISTER EBIKES?

• Obtain e-bike insurance.

• Schedule a registration appointment.

• Provide ID and show valid proof of ownership or affidavit of ownership.

• Provide a Manufacturer's Certificate of Origin (MCO)

• If an MCO, bill of sale or formal proof of ownership is not available, the Motor Vehicle Commission may 
accept an affidavit from the current owner. The affidavit sets forth with reasonable specificity the 
acquisition of ownership of the e-bike, together with any supporting documents, as proof of ownership 
of the e-bike.

• Obtain registration.
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NJRS 39:4-14.3
WHERE CAN THEY BE USED? 

MOTORIZED BICYCLE

• Cannot be on highways or public highways divided 
highways with grass or concrete median or with posted 
speed limit in excess of  50 MPH 

• Commissioner can adopt regulations prohibiting 
operation of motorized bikes on any public road or 
highway with speed limit over 40 MPH but shall not 
adopt a regulation permitting motorized bicycles to be 
operated on any highway with posted speed limit in 
excess of 50 MPH

• No municipality shall limit otherwise restrict operation 
of motorized bicycles on any public road

LOW SPEED ELECTRIC SCOOTER

• May be operated on streets, highways, 
roadways and bicycle paths and may be parked 
on sidewalk as long as it does not impede 
normal movement of pedestrians

• Local government entity may prohibit 
operation on bicycle paths

• May not be used on trails designated for non-
motorized traffic if it has natural surface tread
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OTHER CRITERIA

Must have front & rear lights for night riding

Must have a bell/horn audible from 100 feet

NO Modifications!



13

Ebike Owners have until July 19, 2026 to meet new licensing, registration, and insurance requirement.
Fees will be waived for one year. 
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LITIGATION CONSIDERATIONS
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SPECIAL CONSIDERASTIONS IN AN 
EBIKE/ ESCOOTER CASE

What was the DATE of the accident? 

What was the AGE of the ebike/escooter driver

WHERE was the 
accident? 

Did the client have or NEED License, Registration & Insurance? 

What were the bike’s SPECIFICATIONS? Did it have 
the mandatory gear and nothing extra?
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Discovery End Dates –
Where Did We Come From?

Where Are We Now?
Where Are We Going?

By John C. Macce

Macce & Cresti, P.C.
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Best Practices??  Where It All Began

Rule 4:24-1(c)

Extensions of Time. The parties may consent to extend the time for discovery for
an additional 60 days by stipulation filed with the court or by submission of a
writing signed by one party and copied to all parties, representing that all parties
have consented to the extension. A consensual extension of discovery must be
sought prior to the expiration of the discovery period. If the parties do not agree or
a longer extension is sought, a motion for relief shall be filed with the Civil
Presiding Judge or designee in Track I, II, and III cases and with the designated
managing judge in Track IV cases, and made returnable prior to the conclusion of
the applicable discovery period. On restoration of a pleading dismissed pursuant to
R. 1:13-7 or R. 4:23-5(a)(1) or if good cause is otherwise shown, the court shall
enter an order extending discovery.
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Best Practices??  Where It All Began

Rule 4:24-1(c) (cont.)

The movant shall append to such motion copies of all previous orders granting or
denying an extension of discovery or a certification stating that there are none. Any
proposed form of extension order shall describe the discovery to be completed, set
forth proposed dates for completion, and state whether the adverse parties
consent. Any order of extension may include such other terms and conditions as
appropriate. No extension of the discovery period may be permitted after an
arbitration or trial date is fixed, unless exceptional circumstances are shown.
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Best Practices??  Where It All Began

Comment to Rule 4:24 (cont.)

The project known as "Best Practices," resulting in a number of
significant rule amendments effective September 2000, was
undertaken by the Conference of Civil Presiding Judges for the purpose
of attempting to improve the efficiency and expedition of the litigation
process as well as to restore state-wide uniformity to the wide range 
of discretionary and increasingly disparate judicial responses to such 
matters, among others, as the resolution of discovery problems and 
disputes, the fixing of trial calendars and adjournments of trial dates.
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Best Practices??  Where It All Began

Comment to Rule 4:24 (cont.)

The predicate of the project was that by amending the rules to provide
for single-judge pretrial case management and by establishing realistic
discovery periods according to the nature of each case, a discovery-
completion target date could be enforceable, and if enforceable,
credible trial dates could be set, ending the general expectation that a
case would be reached for trial only after multiple adjournments. The
techniques for accomplishing the Best Practice goals address each
stage of litigation from filing of the complaint to discovery, to
arbitration and to trial.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

FACTS

The underlying case involved a legal malpractice action filed by the
Plaintiff Hollywood Café against an individual attorney and their firm.
The underlying case involved a dram shop allegation asserted by one
Kevin Fines who alleged that he was intoxicated when he left the
Hollywood Cafe and was involved in a single car accident.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

FACTS

Once the Defendant filed an Answer the initial discovery end date was
listed as December 13, 2020. On November 4, 2020, prior to the
discovery end date (December 13, 2020) the court sent the parties a
notice setting the matter down for trial on March 8, 2021. In response
the parties agreed to a sixty-day extension of the initial discovery end
date pursuant to R. 4:24-1(c) thus moving the discovery end date to
February 11, 2021.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

MOTION TO EXTEND

On January 6, 2021 the Defendants filed a Motion to Extend discovery.
In support of the motion defense counsel noted that they had the
Plaintiff’s consent and that the “good cause” standard applied to their
motion because the discovery end date had not expired.
Accompanying this motion was a proposed Order setting forth the
dates for the service expert reports, fact and expert depositions and
requesting the extension of the discovery end date to June 7, 2021.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

MOTION TO EXTEND

• On January 21, 2021 the trial court issued a one-page opinion denying the
Defendant’s motion in addition to commenting on the lack of activity from the
service of the initial discovery request in October of 2019 until the responses in
2020. The court also noted that arbitration and trial dates were already set and
as such the judge concluded that the exceptional circumstances, rather than good
cause standard, applied. Using the more rigorous standard the trial judge denied
the Motion.

• The trial judge denied the request for oral argument and decided the motion on
the papers. In their motion for reconsideration the Plaintiff cited to COVID related
issues but the judge was not persuaded and denied the motion for
reconsideration.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

MOTION FOR SUMMARY JUDGMENT

As discovery had concluded, and the Plaintiff was unable to secure the necessary
expert report, the Defendants moved for summary judgment. The Plaintiff cross-
moved seeking to reopen discovery and to compel the Defendant-attorney’s
deposition. The trial judge heard the motions and once again denied the Plaintiff’s
request to extend discovery and finding a lack of an expert report to be “fatal” to
the Plaintiff’s case granted the Defendant’s motion for summary judgment on
March 5, 2021. The Defendant’s filed an appeal.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

COMPETING STANDARDS OF REVIEW

The defendant’s central argument on appeal was that the trial court
erred in not applying the “good cause” standard to their initial requests
to extend discovery versus the trial court’s decision, based on what it
perceived as a previously established arbitration/trial date, to require
the defendant to demonstrate exceptional circumstances.
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

GOOD CAUSE

If a motion to extend discovery is made returnable prior to the expiration of the discovery end date the good 
cause standard applies.  In deciding whether good cause has been shown there are multiple factors the Court 
may consider:

(1) The movant’s reasons for the requested extension of discovery

(2) The movant’s diligence and earlier pursuit of discovery

(3) The type and nature of the case, including any unique issues which may give rise to discovery problems

(4) Any prejudice which would inure to the individual movant if extension is denied

(5) Whether granting the application would be consistent with the goals and aims of “Best Practices”
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

GOOD CAUSE (cont.)

(5) The movant’s reasons for the requested extension of discovery

(6) The age of the case and whether an arbitration date or trial date has been established

(7) The type and extent of discovery that remains to be completed

(8) Any prejudice which may inure to the non-moving party if an extension is granted

(9) What motions have been heard and decided by the court to date

See Leitner v. Tom’s River Regional Schools, 392 N.J. Super. 80, 87-88 (App. Div. 2007)
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

EXCEPTIONAL CIRCUMSTANCES
Under the exceptional circumstances standard the party seeking an extension must prove the
following:

(1) Why discovery has not been completed within the required time and counsel’s diligence in
pursuing discovery during that time

(2) The additional discovery or disclosure sought is essential

(3) An explanation for counsel’s failure to request an extension of the time for discovery within the
original time period

(4) The circumstances presented were clearly beyond the control of the attorney and litigant
seeking the extension of time

See Rivers v. LSC Partnership, 378 N.J. Super. 68, 79 (App. Div. 2005)
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Hollywood Café v. Jaffee, 473 N.J. Super. 210 (App Div. 2022)

HOLDING

“We conclude when the Court chooses to send out
arbitration and trial notices during the discovery
period, judges evaluating a timely motion to extend
discovery may not utilize the “exceptional
circumstances” standard but rather the judge “shall
enter an order extending discovery” upon a showing of
“good cause”. R. 4:24-1(c).
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

BRIEF HISTORY

The procedural and a factual history underlying the Kronfeld decision is tortured to
say the least. This follows the pattern of “bad cases make bad law”. As the
pertinent holding that arose from Kronfeld is of most importance, I will not delve
into the morass of litigation that led to the instant case, suffice to say it was a legal
malpractice action filed by the Plaintiff Natalia Kronfeld against her attorney Elliot
Malone and the Law Office of Elliot Malone, Esq., LLC.

Plaintiff filed her Complaint in the Bergen County Superior Court on July 2, 2019.
Defendants filed an Answer and Counterclaim on December 16, 2019.
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Discovery Extensions

• Plaintiff filed their First Motion to Extend Discovery on 10/12/2020 which was granted on 10/30/2020 extending
discovery until March 31, 2021.

• Plaintiff filed their Second Motion to Extend Discovery on 12/23/2020 which was granted on 1/08/2021 extending
discovery until June 30, 2021.

• Plaintiff filed their Third Motion to Extend Discovery on 4/26/2021 which was granted on 5/14/2021 extending
discovery until October 28, 2021.

• Plaintiff filed their Fourth Motion to Extend Discovery on 2/3/2022 which was granted on 2/18/2022 extending
discovery until June 25, 2022.

• Plaintiff filed their Fifth Motion to Extend Discovery on 4/19/2022 which was granted on 5/13/2022 extending
discovery until October 23, 2022.

• Plaintiff filed their Sixth Motion to Extend Discovery on 8/22/2022 which was granted on 9/09/2022 extending
discovery until February 20, 2023.

AND

Scheduled a Trial Date of April 24, 2023 nearly four years after the Plaintiff filed her Complaint.
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Discovery Extensions (cont.)

• On February 17, 2023, three days after the expiration of the present Discovery End Date of February 
20, 2023 Plaintiff filed their Seventh Motion to Extend Discovery seeking to extend the Discovery End 
Date until June 20, 2023.  The Defendants opposed this Motion.

• At oral argument Plaintiff’s counsel told the court that he had  health issues and that they 
needed to complete the depositions of both the Plaintiff and the Defendant.  

• The judge acknowledged that counsel’s health had been an issue which the court had 
addressed before and granted the Plaintiff one last extension and entered an Order that

• Extended discovery until June 30, 2023 as was requested
• Ordered all party depositions had to be completed by April 6, 2023, and
• Adjourned the trial date until September 18, 2023
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Discovery Extensions (cont.)

• On June 21, 2023, one day after the expiration of the present Discovery End Date of June
20, 2023 Plaintiff filed their Eighth Motion to Extend Discovery

• At oral argument Plaintiff’s counsel argued that his health issues, delays due to
COVID-19 and the complexity of the legal issues constituted exceptional
circumstances permitting another discovery extension.

• The trial judge DENIED this Motion, finding

• The court had been historically tolerant of counsel’s health issues
• That the delay in proceeding with normal discovery was caused by Plaintiff’s

failure to diligently prosecute the case
• There had been SEVEN discovery extensions previously granted
• That the Plaintiff’s arguments failed to meet the exceptional circumstances

standard
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Discovery Extensions (cont.)

• Plaintiff moved for reconsideration of the court’s July 7, 2023 Order denying the discovery
extension. On August 4, 2023 the court denied this motion.

• On August 25, 2023 the Defendants filed a Motion for Summary Judgment based on
Plaintiff’s failure to provide an expert report supporting her claims of legal malpractice
against the Defendants

• Plaintiff opposed the Motion via a certification of counsel dated September 12, 2023
attaching an expert report dated September 7, 2023 and contended pursuant to Rule
4:17-7 that said report was not “reasonably available or discoverable by the exercise of
due diligence prior to the discovery end date.”

• On September 22, 2023 oral argument was conducted before a different trial judge. The
court first noted deficiencies in Plaintiff’s opposition, namely their failure to provide a
response to Defendants’ Statement of Material Facts (as such they are deemed
admitted) and Plaintiff’s option not to submit a counter statement of facts.
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Appeal

• Plaintiff’s arguments on appeal

• The trial judge applied the wrong standard (exceptional
circumstances vs. good cause)

• Alternatively, the judge’s failure to find exceptional
circumstances was an abuse of discretion

• The trial judge should have allowed the late expert report.
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Holding

Plaintiff's reliance on Hollywood Café was misplaced for two reasons:

• First, the exceptional circumstances standard applied to her motion to
extend because it was untimely as it was filed one day after the
current discovery end date (Note the Rule requires the motion be
returnable, not filed, before the expiration of the DED date).
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

Holding

• Plaintiff misinterprets Hollywood Café and misconstrues its applicability to
this case. Unlike the administrative notice sent in Hollywood Café, here
trial dates were set in the sixth and seventh DED extension orders entered
by judges who were responsible for the management of the case. “Nothing
in our decision in Hollywood Café is intended to minimize the significance
and effect of trial dates set by judges in discovery extension or case
management orders.”

• “We hold that when a motion to extend discovery is filed after a judge sets
an arbitration or trial date in a DED extension or case management order
entered after expiration of the applicable initial period of discovery set
forth in Rule 4:24-1(a), the exceptional circumstances test applies.”
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Kronfeld v. Malone, 482 N.J. Super. 474 (App. Div. 2025)

The Footnote

“In Hollywood Café, we recognized "a court could render meaningless
the 'good cause' standard applicable to motions to extend discovery
that are timely filed . . . by simply assigning an arbitration or trial date
early in the litigation." 473 N.J. Super. at 218 (emphasis added). We are 
confident, however, judges will not misapply their discretion by 
setting arbitration or trial dates before it would be appropriate to do 
so. As in this case, for example, where the court did not set a trial date
until the sixth order extending discovery.”
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PLANNING TO SUCCEED AT TRIAL

Beginning First Trial Notice

HON. KIMBERLY ESPINALES-MALONEY, J.S.C.



2

RULE 4:36-3 – TRIAL NOTICES/ADJOURNMENTS

• (a) Notice of Trial.  The court shall advise all parities of the initial trial date no less than ten weeks prior thereto.  
Cases scheduled for trial shall be ready to proceed on the trial date.  If a case is not reached during the week in 
which the trial date falls, it shall be forthwith scheduled for a date certain after consultation with counsel provided, 
however, that no case shall be relisted for trial sooner than four weeks from the initial trial date without agreement 
by counsel.  The court shall issue written notice confirming the new trial date.

• (b) Adjournments. Generally,an initial request for an adjournment for a reasonable period of time to 
accommodate a scheduling conflict or the unavailability of an attorney, a party, or a witness shall be granted if 
made timely in accordance with this rule.  The request shall be made in writing stating the reason for the request 
and that all parties have consented thereto.  The written adjournment request, which shall be submitted to the 
civil division manager, shall also include a proposed trial date, agreed upon by all parties, to occur as soon as 
possible after the problem requiring the adjournment is resolved.  If consent cannot be obtained or if a second 
request is made, the court shall determine the matter by conference call with all parties.  Requests for 
adjournment should be made as soon as the need is known but in no event, absent exceptional circumstances, 
shall such request be made later than the close of business on the Wednesday preceding the Monday of the trial 
week.  No adjournments shall be granted to accommodate dispositive motions returnable on or after the 
scheduled trial date.

• (c) Adjournments, Expert Unavailability. If the reason stated for a prior request for an adjournment was the 
unavailability of an expert witness, no further adjournment request based on that expert’s unavailability shall be 
granted, except upon a showing of exceptional circumstances, but rather that expert shall be required to appear 
in person or by videotaped testimony taken pursuant to R. 4:14-9 or provided all parties consent, the expert’s de 
bene esse deposition shall be read to the jury in lieu of the expert’s appearance.  If appropriate, given the 
circumstances of the particular case, the court may order that no further adjournments will be granted for the 
failure of any expert to appear.

. 
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PRE-TRIAL 
PLANNING
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PRACTICE TIPS

Upon receipt of first trial notice consider the 
following:

1. Contacting client – are they available for 
trial? Do they need an interpreter or ADA 
accommodation?

2. Contacting experts – are they available for 
trial? Do they need to be put on tape?

3. Contact adversary/co-counsel – any 
chance of settling or stipulating to anything? 
If someone is unavailable for trial, can we 
agree to another trial date?

4. Should I file a dispositive motion? A summary 
judgment motion per Rule 4:46; such motion 
must be returnable at least 30 days before 
trial date; a motion to bar with a dispositive 
effect.

5. Are there any witnesses I need to subpoena 
for trial? See Rule 1:9-1, Notices in Lieu of 
Subpoena must be served at least FIVE days 
prior to trial. Tip: Serve them when preparing 
Pre-trial Exchange.
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PRE-TRIAL MOTIONS

◦ MUST be returnable at least thirty days prior to 
the scheduled trial date, unless good cause is 
shown.

◦ The trial date is not the original trial date if 
adjourned.  See Hoelz v. Bowers, 473 N.J.Super. 
42, 51-52 (App.Div. 2022).

◦ If the decision is not communicated to the 
parties by the court at least 10 days prior to 
trial date, trial adjournment requests will be 
“liberally granted.”

◦ Any cross-motions are to be filed and served 
within the time allowed for the answer.  
Answers to the cross-motion to be served 
within the time prescribed for replies.  The 
cross-movant has not right to file a reply to the 
answer.  Any other papers require leave of 
court.

Summary Judgment, Rule 4:46
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MOTIONS TO 
BAR
Most Popular Types:

1. Witness Testimony – because witness 
has not submitted to noticed and/or 
court-ordered deposition(s) 

2. To Bar Medical Bills – because not 
provided, bills payable by PIP in auto 
cases or not fee-scheduled (in auto 
cases)

3. Expert Reports – because late [Tucci 
v. Tropicana, 364 N.J.Super, 48] or a 
net opinion [State v. Townsend, 186 
N.J. 473]

TIP: File your motion to bar at least 30 
days prior to the trial date if it may 
effectively dismiss Plaintiff’s case if 
granted.  

See Rule 4:46
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IN LIMINE MOTIONS – RULE 4:25-8
Definition. In general terms and subject to particular circumstances of a given claim or defense, a motion in limine is defined as 
an application returnable at trial for a ruling regarding the conduct of the trial, including admissibility of evidence, which 
motion, if granted, would not have a dispositive impact on a litigant’s case. A dispositive motion falling outside the purview of 
this rule would include, but not be limited to, an application to bar an expert’s testimony in a matter in which such testimony is 
required as a matter of law to sustain a party’s burden of proof. A motion in limine shall be part of the pretrial exchange under 
R. 4:25-7(b). As a result, the filing of such motions shall not trigger any filing fee.

Motion Deadlines. Unless otherwise ordered or permitted by the court, the parties shall submit, serve and respond to all motions 
in limine for which pretrial rulings are sought pursuant to the timeframes found under R. 4:25-7(b) and paragraph 4 of Appendix 
XXIII (“Pretrial Information Exchange”). Such motions shall be attached as exhibits to the pretrial exchange. [SEVEN days before 
the initial trial date in cases without a pretrial conference]

Briefs. To the extent practicable, each motion in limine shall embrace one issue. The respective briefs of the movant and 
respondent shall comply with the line and type-point requirements of R. 1:6-5, except that the page limitation shall be five 
pages, exclusive of any tables of contents or authorities. No reply briefs by movant shall be permitted unless requested by the 
court. If more than one motion is submitted, the collective page limit for all motions by a single party shall not exceed 50 
pages, exclusive of any tables of contents or authorities. A party may apply to the court to submit an over-length brief or seek 
relief from the collective page limit in the same manner described under R. 1:6-5.

Rulings. The court shall rule on all motions submitted under this rule in a timely manner based on the issue raised in the particular 
motion. In the event the motion is not decided before opening statements, the court shall direct the litigants on whether or to 
what extent they may refer to the disputed evidence or other issue raised in the motion in the opening statements or otherwise, 
until such time as the motion is decided.
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IN LIMINE BASICS
◦ Meant to clarify certain narrow, legal issues in 

advance of trial.

◦ Invariably requires a NJRE 403 analysis by the 
Court, which provides that evidence, 
otherwise admissible, may nonetheless be 
excluded if the judge, in its discretion, finds 
that the probative value is substantially 
outweighed by any factors listed in the rule –
(a) undue prejudice, confusion of issues, 
misleading the jury or (b) undue delay, waste 
of time, or needless presentation of 
cumulative evidence.

◦ The burden is on the party seeking exclusion of 
evidence.  See Rosenbilt v. Zimmerman, 166 
N.J. 391, 410 (2001).

◦ Requests for a Rule 104(a) hearing can be 
made by a party or the Court.

◦ As an alternative to exclusion to highly 
prejudicial but also probative evidence, a 
limiting instruction under NJRE 105 can be 
provided. Ocasio v. Amtrak, 299 N.J. Super. 
139, 159-160.
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PRE-TRIAL EXCHANGE – RULE 4:25-7
Prior to Pretrial. In cases that are to be pretried, the attorneys shall confer before the date assigned for the pretrial conference 
in order to reach agreement on as many matters as possible. [Generally, Track 3s are more likely to be scheduled for a pre-trial 
conference, Track 4s as well]

Exchange of Information. Except as otherwise provided by paragraph (d) of this rule, in cases that have not been pretried, 
attorneys shall confer and, seven days prior to the initial trial date, exchange the pretrial information as prescribed by 
Appendix XXIII to these rules. At trial and prior to opening statements, the parties shall submit to the court the following in 
writing: (1) copies of any Pretrial Information Exchange materials that have been exchanged pursuant to this rule, and any 
objections made thereto; and (2) stipulations reached on contested procedural, evidentiary, and substantive issues. In 
addition, in jury trials, the parties shall also exchange and submit (1) any proposed voir dire questions, (2) a list of proposed jury 
instructions pursuant to R. 1:8-7, with specific reference either to the Model Civil Jury Charges, if applicable, or to applicable 
legal authority, and (3) a proposed jury verdict form that includes all possible verdicts the jury may return. Failure to exchange 
and submit all the information required by this rule may result in sanctions as determined by the trial judge.

Continuing Obligation. Attorneys shall have the continuing obligation to report to the court any stipulations reached during the 
course of the trial.

Waiver of Exchange. The parties may, in writing, waive the requirement of the exchange of information as set forth in 
paragraph (b) of this rule, but such waiver shall not affect the obligation to provide that information to the court at the 
commencement of trial.
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POINTERS
◦ Meet and Confer with Adversary whenever possible 

prior to pre-trial conference– can any facts or 
exhibits be stipulated to? Discuss scheduling of 
witnesses/experts; draft an agreed-upon, concise 
statement of the case.

◦ Advise adversary and the Court of any 
PowerPoint/electronic presentations for Openings or 
Closings to be shown to the jury; show adversary prior 
to use and apprise the Court of any objections.

◦ Advise the Court of any anticipated scheduling 
issues up front so that Court can seek to 
accommodate same if possible and properly assess 
length of trial to jury.

◦ Have your clients present throughout the entire trial, if 
possible, because it helps facilitate settlement.

◦ Be selective with your special voir dire questions and 
tailor to your case.  Judges work off the Model Jury 
Questions, and do not want to unnecessarily prolong 
selection.



 

JOHN C. MACCE, ESQ 

john@maccelaw.com  

John C. Macce, Esq. is a 1987 graduate of Syracuse University’s prestigious Newhouse 
School of Public Communication as well as a 1990 graduate of Syracuse University College 
of Law. He is admitted to practice in all New Jersey courts as well as the United States 
Supreme Court. Mr. Macce has earned Certification by the New Jersey Supreme Court as a 
Civil Trial Attorney. 

Mr. Macce has published several articles in the field of civil law and is a panelist on 
seminars involving different areas of civil litigation. He is an active member of both the New 
Jersey State Bar Association and Hunterdon County Bar Association. From 2007 to 2012 he 
was the Hunterdon County representative to the State Bar Association’s Judicial and 
Prosecutorial Appointments Committee where he actively investigated Superior Court 
judicial and prosecutorial appointees.  Presently he is the  Vice Chair of the District XIII Fee 
Arbitration Committee as well as a Panel Chair where he conducts hearings and authors 
opinions involving disputes between lawyers and litigants regarding legal fees. Prior to that 
he was a member of the District XIII Ethics Committee. He is pleased to be on the panel for 
many municipal defense organizations including the Public Alliance Insurance Group, Joint 
Municipal Utilities Fund, the New Jersey Property-Liability Guaranty Association and the 
Fraternal Order Of Police (F.O.P.), Hunterdon County and Office of Insolvency. 
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The Board on Attorney Certification was established by the Supreme Court of New Jersey in 
1980 fo the purpose of helping consumers find attorneys who have a recognized level of 
competence in particular fields of law. Attorneys may be designated by the Supreme Court 
as “Certified Attorneys” if they: are able to demonstrate sufficient levels of experience, 
education, knowledge and skill in a specific area of law or practice; have passed a rigorous 
examination; and have been recognized by their peers as having sufficient skills and 
reputation in the designated specialty. An attorney must be a member in good standing of 
the New Jersey Bar for at least five years; taken a specific number of continuing legal 
education courses in the three years prior to filing an application; demonstrate substantial 
involvement in preparation of litigated matters; demonstrate an unblemished reputation by 
submitting a list of attorneys and judges who will attest to the applicant’s character and 
ability; and pass a written examination covering various aspects of practice in the 
designated specialty.  Approximately only 2% of all lawyers in the State of New Jersey 
have received the designation of Certified Civil Trial Attorney. 

 



KIMBERLY ESPINALES-MALONEY, J.S.C. 

BIOGRAPHY 

Kimberly Espinales-Maloney was nominated by New Jersey Governor Chris Christie as a 

Superior Court Judge in June 2014.  On July 11, 2014, after confirmation by the Legislature, Ms. 

Espinales-Maloney became the first Ecuadorian American Superior Court Judge in Hudson 

County.   She currently sits in the Civil Division where she presides over civil, special civil, 

landlord/tenant and small claims matters. She is also the Special Civil Supervising Judge and sits 

on the Supreme Court Committee on Diversity, Inclusion and Community Engagement.   

Prior to her appointment to the bench, she was a Certified Civil Trial Attorney who represented 

various insurance companies and their insureds in both personal injury and commercial lawsuits.  

She was the sole trial counsel in over thirty jury trials, with a high percentage of no cause 

verdicts. 

Aside from her practice, Ms. Espinales-Maloney was active in the legal community.  

Immediately preceding her appointment, she was an Officer of the Hudson County Bar 

Association and a member of the Civil Practice and Diversity Committees.  She was also a 

barrister for the Hudson Inns of Court as well as a member of the New Jersey State Bar 

Association. 

Ms. Espinales-Maloney began her legal career as a law clerk for the Honorable Lawrence Weiss, 

Superior Court Judge, Civil Division, in Union County.  She earned a J.D. in 1998 from Seton 

Hall University School of Law and a B.A. in Political Science in 1994 from Rutgers College. 

 




















