
To Foreclose or Not to Foreclose: Lessons Learned from Difficult Commercial 
Foreclosures 

This seminar will explore challenges and strategies surrounding commercial foreclosure 
matters in New Jersey. Panelists will discuss the pros and cons of pursuing a judicial 
foreclosure and deed in lieu agreements, as well as various title issues, transfer taxes, and 
Bulk Sales requirements. The seminar will highlight several recent commercial foreclosure 
matters and the unique experiences each presented. 
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INITIAL CONSIDERATIONS

Before taking on a foreclosure matter, consider the following:

• Vet the potential client – do your due diligence!

• Are they a sophisticated lender?

• Are they experienced and knowledgeable in lending and

distressed asset recovery?

• What is the quality of the loan documents?

• Do you have a loan?

• Can they pay legal fees and litigation costs?
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INITIAL CONSIDERATIONS
CONTINUED

As part of client due diligence:

• Confirm the Lender entity (which will serve as Plaintiff) is properly
registered and licensed to do business in New Jersey

• Confirm that the loan documents (specifically the security instruments)
are in the name of the Lender prior to filing the foreclosure suit
• If not, prepare an assignment and record it BEFORE filing the

foreclosure suit

• Confirm client contacts and establish communication channels
• Who has decision making authority?

• Discuss client expectations and timelines
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F I R S T  T H I N G S  F I R S T :

Pre-Litigation Due Diligence

Complete a full loan review:

• Ensure Lender has original note
• If the note is lost, you can still proceed but Lender will need to complete a lost

note affidavit and file a motion
• Ensure Mortgage is recorded in proper county

• This is a jurisdictional/standing issue; the mortgage must be recorded before
you can foreclose

• Confirm conditions precedent have been satisfied prior to filing.
• Check default periods/notice requirements – was borrower properly noticed?

• Confirm Lender can provide ledger of payments from origination
• Confirm loss mitigation options which were offered/revoked/in the works
• Confirm Statute of Limitations
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F I R S T  T H I N G S  F I R S T :

Pre-Litigation Due Diligence

Determine which remedies are available to Lender:

• Are there guaranties?
• Recourse versus non-recourse

• Is there a pledge of the Borrower’s membership interests?
• Was Lender properly perfected?
• Will a rent receiver be needed to manage the asset?
• What is the current condition of the asset?

• Is it occupied?
• What is the physical condition of the asset?

• What is the asset’s fair market value?
• If no recent appraisal available, order an updated appraisal

• What is the state of title?
• Order 60-year title update and lien searches to see what’s out there
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Lender’s Options

• Loan Modification/Forbearance Agreement

• Deed-in-Lieu of Foreclosure
• The perils of a “deed in the box”
• Transfer tax issues
• Compliance with Bulk Sales requirements

• Judicial Foreclosure

• Non-Judicial Foreclosures (for single-family and multi-family HUD-held mortgages)

• UCC Foreclosure
• Requires the pledge and delivery of certificated membership interests to 

foreclose

• Forced Sale
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A Brief Primer on HUD Non-Judicial Foreclosures

When can HUD use nonjudicial foreclosure?

• 1-4 family residence (mortgage held by HUD)

• Multifamily (defaulted Secretary-held mortgages)

• FHA-insured loans (assigned to HUD)

Requires:

• Appointment of Commissioner

• Notice of Default and Sale

• For multifamily loans: HUD may require sale terms tied to project use, tenant

standards, rents, operations and maintenance; tenant posting may be required in the

project office or other conspicuous places

• Public Sale

• Commissioner’s Deed

• No post-sale redemption
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Title Concerns: Potential Obstacles to Overcome

Obstacles to obtaining a title insurance policy

• Prior owner judgments

• Bankruptcy

• Federal Liens

• Estates/heir issues

• Reverter rights

• Deed restrictions (e.g. Affordable Housing)
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Title Concerns: Legal Considerations

Legal Obstacles to obtaining a title insurance policy

• The Community Wealth Preservation Act

• Was a foreclosure sale properly conducted?

• Junior Lienholder concerns

• Tyler v. Hennepin County

• Preservation of surplus equity

• Proper notice and statutory compliance in pre-foreclosure notices and

complaints
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Title Concerns: Legal Considerations

CFIUS: The Committee on Foreign Investment in the United States

• US Treasury Department reviews covered foreign investments and real estate

transactions to determine national security risk

• Affects “sensitive” real estate properties: e.g., airports, warehouses, data

infrastructure, utility infrastructure, military installations, large redevelopment or

mixed-use projects near sensitive federal sites

• Primary Lender/Title Concerns:

• Borrower ownership and guarantor structure may create foreign person

risk

• Foreclosure/DILs to foreign buyers can raise follow-on issues

• Lenders must align CIFIUS diligence with KYC, beneficial ownership,

sanctions, title and environmental diligence
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Title Concerns – Foreclosure vs. Deed-in-Lieu

Why foreclosure is better:

• Foreclosure is generally the safer title route when subordinate interests exist or are

uncertain; a deed-in-lieu can be viable only after clean title diligence and protective

documentation

• Generally preferred when liens are unknown or numerous

• A final foreclosure judgment can cut off properly joined parties and subordinate

liens/interests

• Title Company relies on a court-supervised process (rather than private releases

of liens)

• Certificate of Regularity

• Results in cleaner (marketable) title
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Title Concerns – Foreclosure vs. Deed-in-Lieu

Deeds-in-Lieu:

• Private, voluntary conveyance; borrower transfers its title, but junior interests (such

as mortgages, liens, construction liens and leases/easements) remain unless

separately resolved

• Preferred only when title can be made clean before closing

• The title insurer’s main concern is that a deed-in-lieu moves title problems from

the borrower to the Lender

• Lenders should expect exceptions, endorsements, release requirements or a

refusal to insure title – without a foreclosure or curative work

• Creates potential merger risk for Lender

• May be subject to challenge in Bankruptcy Court
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The Intransigent Borrower

Lender made a series of loans (i.e., ten loans) to a borrower with whom Lender had a good-long term

relationship.

• Within a 6-month window, Borrower defaulted on every single loan

• Borrower is residing at one of the properties in violation of the loan documents

• Borrower transferred properties to other entities without Lender’s consent

• Although all foreclosures are uncontested (right down to final judgment), Borrower has mastered

the art of stall tactics to prevent Lender from taking any of the properties: exercising every stay and

filing for bankruptcy (but not following through)

• Borrower refuses to pay property taxes, provide evidence of insurance or provide information

concerning the occupancy status of the properties

• Borrower has hired/fired multiple counsel, making negotiations and settlement difficult
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Bankruptcy Issues and a Failed Loan Modification

Lender made two loans to two affiliated borrowers

• Loans were cross-defaulted and cross-collateralized

• Borrowers defaulted on both loans

• Foreclosure action started out uncontested; but borrowers ended up filing for bankruptcy

• Matter was stayed for over 18 months

• Bankruptcy Court required the parties to enter into a Modification Agreement

• Borrower failed to perform any conditions precedent, make any payments required by the Bankruptcy

Plan or address any defaults

• Borrower claims the Modification Agreement “hit the reset button” and claimed Lender had to refile the

foreclosure action

• Per Modification Agreement, borrowers waived all rights and defenses and consented to

continuance of foreclosure action in the event of default

• Although borrowers delivered DILs in connection with the Modification Agreement, several title agencies refuse to

insure Lender’s title due to ongoing threat of litigation
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Environmental Issues: Why Good Underwriting is 
Important

WHAT INITIALLY STARTED OUT AS A STRAIGHTFORWARD, UNCONTESTED FORECLOSURE…TURNED OUT TO BE ANYTHING BUT

STRAIGHTFORWARD!

• A few months after the foreclosure action was filed, the local prosecutor contacted our office and inquired when “all

the municipal violations” would be taken care of

• Upon review, the borrower/property owner caused multiple property violations, including illegal tree removal

and illegal dumping/encroachment on State-owned property

• Soon thereafter, the NJDEP sent a letter to the property owner advising there were substantial wetlands and other

environmental violations at the property…and assessed a $1M fine against the property owner

• This came as a shock to the Lender, who ordered a Phase I Environmental Assessment during its initial

underwriting. It is difficult to understand how the borrower’s actions were not disclosed during the Phase I,

since the violations predated the loan.

• It appears that Lender did not perform enough due diligence (i.e., making an OPRA request to the municipality

asking about violations or issues with the property, which would have disclosed some of the issues.)

• Due to severe wetlands violations, usable area of property is substantially diminished, thus reducing

marketability and completion of foreclosure action
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