
Redefining Hemp: What’s Legal, What’s Not, and Who Decides 

This panel will examine recent federal and New Jersey legal developments that have 
reshaped the definition, regulation, and enforcement of hemp products this past year. 
Panelists will address how changes in statutory language, agency guidance, and 
enforcement priorities affect hemp production, possession, and sales, with particular 
attention to "intoxicating" hemp products. The discussion will conclude with practical 
compliance considerations, emerging legal risks, and anticipated regulatory trends 
relevant to attorneys, regulators, and industry stakeholders. 
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Dear Reader,

This report arrives at a pivotal moment – offering a snapshot of current laws, policies, and insights into
the unregulated intoxicating hemp market.

In November 2025, Congress enacted P.L. 119-37, which addressed the definition of hemp under federal
law and set a November 2026 deadline for the market to conform. Simultaneously, the executive branch
advanced cannabis rescheduling and more than thirty states moved to legislate intoxicating hemp.

While states have taken many different paths to arrive at this moment, the solution ahead is
straightforward: establish national standards and federally legalize cannabis.

As the largest and most influential association of its kind, the American Trade Association for Cannabis
and Hemp is leading the way with courage and conviction. We are guided by the principle that a
regulated industry promotes public health and safety, supports consumer protections, and advances
better policy.

Michael Bronstein
President
ATACH

Preface

The Farm Bill governs how hemp is grown. P.L. 119-37 governs what can be sold. State

regulatory frameworks govern how products reach consumers. Each instrument serves a

distinct purpose in the emerging framework. This report addresses all three.
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Terminology

TERMINOLOGYATACH HEMP INTOXICANTS REPORT 2026

Cannabis

In this report, "cannabis" is used in two distinct ways. In common usage and in commercial settings,
"cannabis" is synonymous with “marijuana.” These are products that fall outside the federal definition of
hemp and are subject to state adult-use or medical licensing programs. However in the scientific or
botanical context, we use the full botanical name, Cannabis sativa L., which includes all forms of the plant
whether legally defined as hemp or marijuana. Readers should note that hemp and cannabis are not
botanical opposites; both derive from the same plant species and they are distinguished only by the
amount of THC that naturally occurs in the plant. We use the term “marijuana” when referencing state or
federal laws that use that term.

CBD (Cannabidiol)

A naturally occurring, non-intoxicating cannabinoid, widely used in wellness products. Cannabidiol can
also be modified to create one or more analogs of THC through synthetic conversion. CBD remains legal
under federal law following P.L. 119-37 and is not scheduled under the Controlled Substances Act. The
regulatory pathway for CBD food and supplement products remains unresolved by FDA, though the
December 2025 executive order directed HHS to develop research frameworks for hemp-derived
cannabinoid products. THC made from CBD has been excluded from the definition of hemp in P.L. 119-37.

Full-Spectrum CBD Products

For the purposes of this report, Full-Spectrum CBD Product refers to a product, whose primary active
ingredient is CBD, and that also contains a complete array of phytocannabinoids and botanically related
substances present in that source material, including trace amounts of THC. While Full-spectrum products
are often preferred on the theory that cannabinoids work more effectively in combination than in
isolation, there is currently no standard definition for Full-Spectrum leaving the term open to frequent
mischaracterization. The interaction between P.L. 119-37's container caps and full-spectrum CBD products
raises compliance questions that the December 2025 executive order specifically directed Congress and
HHS to address. Full spectrum and other categories of retail CBD products are discussed in Section 4.

Hemp

Under current federal law (prior to the November 2026 effective date of P.L. 119-37), hemp is defined as
cannabis with a delta-9 THC concentration of no more than 0.3 percent on a dry weight basis. After
November 2026, the definition adjusts to the more commonly used measure of total THC, and defines
hemp as cannabis with total THC (including THCA) of no more than 0.3 percent on a dry weight basis, and
hemp cannabinoid products as those with a total THC no more than 0.4 milligrams per container. The
definition further introduces categorical exclusions for synthetic and chemically converted cannabinoids.

atach.org  |  4



TERMINOLOGYATACH HEMP INTOXICANTS REPORT 2026

Hemp Beverages

A type of beverage containing hemp-derived cannabinoids, most commonly delta-8 THC, delta-9 THC or
CBD. Hemp beverages on the market today may contain naturally derived or synthetic THC. After
November 2026, hemp products exceeding the 0.4 mg per container threshold, or containing synthetic
cannabinoids, will no longer qualify as a hemp cannabinoid product.

Hemp Intoxicants

This report’s title identifies a category of products created by the so-called 2018 Farm Bill “loophole.”
These products contain hemp-derived cannabinoids to produce an intoxicating or psychoactive effect.
While hemp is not naturally intoxicating, the term “hemp intoxicant” has been popularized and we use it
this year’s report.

This term encompasses both natural THCA products, as well as chemically converted products such as
delta-8, delta-9, delta-10, HHC, and THCA products sold in the hemp channel. Following the
implementation of P.L. 119-37, hemp cannabinoid products will no longer cover products containing
intoxicating levels of THC-class cannabinoids. Beginning November 12, 2026 this category will be
considered cannabis, and no longer covered by the hemp definition.

Because hemp has been redefined to exclude intoxicants, future iterations of this report will no longer
utilize the term “hemp intoxicant” after the definition change is effective.

Marijuana

See Cannabis.
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P.L. 119-37

P.L. 119-37 refers to Public Law 119-37, the federal law passed in November 2025 that establishes a total
THC standard replacing the prior delta-9-only measurement, sets a 0.4 milligram per-container THC cap
for finished consumer products, and categorically excludes synthetic and chemically converted
cannabinoids from the definition of hemp. Its provisions take effect November 12, 2026, giving the market
a one-year transition period from enactment.

Synthetically Produced Cannabinoids

Cannabinoids that are produced through chemical synthesis rather than extracted from the cannabis
plant. Synthetic cannabinoids were excluded from the hemp definition under P.L. 119-37 and represent a
distinct legal and safety concern from plant-derived cannabinoids. In commercial products, these include
delta-8 THC, delta-9 THC, delta-10 THC, HHC, THCP and others. These products are variously called
synthetic or semi-synthetic cannabinoids. For the purposes of this report, all cannabinoids generated
through a chemical conversion are considered synthetic.



TERMINOLOGYATACH HEMP INTOXICANTS REPORT 2026

THC (Tetrahydrocannabinol)

THC is the family of compounds responsible for the psychoactive effects of cannabis. The term
encompasses several distinct molecules that differ in structure, potency, and even origin -- some
occurring naturally in the plant, others produced through chemical processes.

THCA (Tetrahydrocannabinolic Acid). THCA is the acidic form of THC as it exists in the cannabis plant. It
is non-intoxicating until converted to THC when heated – through smoking, vaping, or cooking -- via a
process called decarboxylation. Products marketed as "THC-A flower" or "THCA flower" are cannabis and
exist by exploiting the narrow definition in the 2018 Farm Bill. A consumer purchasing THCA flower at a
hemp retailer is purchasing a product that is identical to cannabis and will deliver an intoxicating effect
no different than cannabis. P.L. 119-37 addresses this directly by measuring total THC inclusive of THCA.

Delta-9 THC. The active form of THC produced when THCA decarboxylates. Delta-9 is the primary
psychoactive compound in cannabis and the molecule most people mean when they say "THC." It is the
most abundant, most studied, and most regulated form of THC. The original 2018 Farm Bill hemp
definition was built around delta-9 concentration.

Delta-8 THC. Delta-8 is a structural variant of delta-9 that occurs in only trace amounts in the cannabis
plant. Commercially, it is rarely extracted from the plant – and instead produced by chemically converting
CBD, a non-intoxicating cannabinoid that is abundant in hemp. Delta-8-THC is intoxicating, though
generally less potent than delta-9. P.L. 119-37's categorical exclusion of converted cannabinoids from the
hemp definition effectively removes delta-8 products from the legal hemp market.

HHC (Hexahydrocannabinol) and THCP (Tetrahydrocannabiphorol). HHC and THCP represent a further
step along the same continuum — cannabinoids produced through more intensive chemical modification
of plant-derived compounds. HHC is made by hydrogenating THC or CBD. THCP is a naturally occurring
cannabinoid identified in 2019 but present in only trace quantities in the plant; commercial THCP is
synthetically produced and is estimated to be significantly more potent than delta-9 (commonly put at 23x
the potency of delta-9 THC). Both fall outside the federal definition of hemp under P.L. 119-37 as converted
or synthetic cannabinoids.
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Total THC

A measurement standard that accounts for all THC present in a product, including THCA (converted to its
delta-9 equivalent using a standard conversion factor), delta-8 THC, delta-10 THC, delta-9 THC and any
other analog (version) of THC. Total THC is the measurement standard adopted by P.L. 119-37 and by an
increasing number of state regulatory frameworks. It more accurately reflects the intoxicating potential
of a product than delta-9 THC alone.
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Key Takeaways

The 2018 Farm Bill's narrow hemp definition created an unintended gray market in
intoxicating THC products — P.L. 119-37 closes that gap with a total THC standard, a
0.4 mg per-container cap, and a ban on synthetic and converted cannabinoids,
effective November 2026

30 states have existing hemp regulatory frameworks, 14 have banned hemp
intoxicants, and 7 remain without meaningful oversight — but none include potency
limits meeting the incoming federal standard

THC beverages are a product category generating regulatory interest

CBD is closer to a viable legal foundation than ever — but still lacks the consumer
product pathway Congress intended

The transition to meet the new federal definition is already underway: banks,
insurers, and supply chain partners are reevaluating their relationships, and states
without aligned definitions risk disruption without the tools to manage it

ATACH HEMP INTOXICANTS REPORT 2026
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The Big Picture

Intro

The 2018 Farm Bill redefined hemp to help establish a new agricultural crop for American farmers and a
pathway for CBD. However, it also set the conditions for a gray market in intoxicating THC products. The
law's narrow definition, which measured only delta-9 THC at 0.3 percent on a dry weight basis and
descheduled all other cannabinoids derived from hemp, was never designed as a final product standard.
Yet a consumer intoxicants industry emerged, outside existing state cannabis regulations, and quickly
grew to tens of billions of dollars in revenue annually. This report examines the federal and state response
to that market, the law Congress enacted to close the gap, and the transition now underway.

Among the products that exploited the hemp definition, high-THCA hemp flower presented a particular
challenge. THCA is the acidic precursor to delta-9 THC; abundant in cannabis flower but non-intoxicating
until heated, smoked or vaporized, when it converts to THC through a process called decarboxylation.
Because the 2018 definition measured only delta-9 THC, flower products with 20 percent or more THCA
could qualify as legal hemp while delivering full intoxicating potency to the consumer. The inclusion of
THCA in total THC, now codified in P.L. 119-37, ensures that plant material with the potential for
intoxication cannot be miscategorized as hemp.

Another and even more popular means of exploitation was the emergence of synthetic and chemically
converted forms of THC, which entered the market in 2020 and 2021. The 2018 Farm Bill excluded not only
hemp itself from the Controlled Substances Act but also 'derivatives of hemp,' and that language proved
sufficient to open a market in converted cannabinoids. Industrial hemp produces abundant, low-cost CBD,
and processors discovered that CBD could be converted into delta-8 THC, delta-9 THC, delta-10 THC, HHC,
THCP, and a range of other intoxicating compounds through relatively straightforward chemical processes
using acids, solvents, or heat. None of these compounds occur in hemp beyond trace amounts, but
because they were synthesized from a starting material that naturally occurs in hemp, producers argued
that they qualified as lawful hemp derivatives under the 2018 definition. The DEA and FDA disagreed, but
enforcement was practically nonexistent and courts were inconsistent in their interpretation. P.L. 119-37
closes the gap directly: synthetic cannabinoids and any cannabinoid produced through chemical
conversion are excluded from the definition of hemp regardless of the source material.

In the six years since the 2018 Farm Bill’s passage, a massive intoxicants industry sprang into place
producing chemically converted cannabinoids, high-potency edibles, vapes, and “THCA flower”
- outside existing state cannabis laws. Throughout the US, these products were sold without age
restrictions , testing requirements, manufacturing oversight or retail regulation, all being marketed as
“hemp.” By 2023, hemp-derived intoxicating products were available in gas stations, convenience stores,
and smoke shops in nearly every state, earning the term “gas station weed.” Often these were packaged
in a manner designed to appeal to young consumers, and with potency levels that rivaled or exceeded
products sold in licensed cannabis dispensaries. The intoxicating hemp industry has grown ever since.
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Federal Course Correction

The Deadline

The one-year transition between enactment and effective date was intended to allow sufficient time for
markets to conform. Hemp intoxicants advocates saw this as an invitation to negotiate a better
arrangement, and later shifted to appeals for delay as it became increasingly apparent a better
arrangement was not on the table. The rest of the market has not been waiting, however. Banks, payment
processors, and insurance carriers operate prospectively. Financial institutions have already begun
reviewing hemp-related accounts, and carriers have started asking questions about product lines. Some
hemp intoxicants businesses have adjusted, transitioning to other products, or reformulating to meet the
revised standard. But many have opted to dump untested, unregulated intoxicating products into the
marketplace before the new definition goes into effect. Some of these products have even emerged in
regulated state cannabis markets (an illegal process referred to as “inversion”).
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Emerging Categories

Despite the rapid growth of unregulated products, two categories have emerged with unique
opportunities within the regulatory landscape. First, CBD products have finally established legal footing
on the federal stage. With the clarity introduced in P.L. 119-37, hemp-extracted CBD is likely to see a
resurgence in the U.S. market. A second category gaining unique traction is THC beverages. Prior to the
emergence of hemp intoxicants products, THC infused beverages were not widely recognized as their own
distinct product category and market. Today however, it is not unusual to see one or more unique,
beverage-only bills, covering both cannabis and hemp. 

November 2025, Congress enacted P.L. 119-37, the most significant change to federal hemp law since the
2018 Farm Bill. Effective November 12, 2026, the law redefines hemp to exclude plant material over 0.3%
total THC (including THCA) by dry weight, hemp cannabinoid products containing more than 0.4 mg total
THC per container and all synthetic and chemically converted cannabinoids. Products that do not meet
the new standard remain scheduled under the Controlled Substances Act.
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What This Report Covers

Key Conclusions

The change in federal law is already reshaping the hemp intoxicants market, even before its effective
date in November.
CBD products, long supported by Congress but lacking a pathway to market, are closer to the footing
necessary through the new definition - but more clarity is needed.
State enforcement has expanded significantly but remains uneven, with jurisdictional confusion
between agencies leaving gaps that the market has been calibrated to exploit.

This report examines the full scope of the hemp intoxicants transition. It begins with the mechanics of P.L.
119-37 and the parallel federal developments that will shape its implementation: the cannabis rescheduling
process, and the pending Farm Bill.

It then turns to the state landscape, where 30 states have enacted some form of regulation for intoxicating
hemp products, 14 have effectively prohibited them, and 7 remain without meaningful oversight. Among
regulated states, consensus has formed around core elements: third-party testing, manufacturer licensing, a
minimum purchase age of 21, total THC measurement, and bans on synthetic and converted cannabinoids.
Where states diverge is on potency limits, retail models, and the fundamental question of whether these
products should continue to exist in parallel or in concert with state cannabis programs, or if they should
cease to exist at all.

The report documents the enforcement landscape across more than 24 states, the surge of pending
legislation (more than 45 bills across 30 states in the 2025 and 2026 sessions), and the events unfolding
during the transition year. It closes with recommendations organized by state posture, because the right
next step often depends on where a state stands today.

Looking Ahead

How this change plays out over the next year depends on variety of factors: how states chose to build and
refine regulatory frameworks, what federal agencies implement the new definition, and the emergence of
new product systems. The choices made during this window have the potential to protect public health,
preserve legitimate business, and establish the foundation for a coherent national approach to
intoxicating cannabinoid products.
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Key Takeaways

P.L. 119-37 replaces the delta-9-only standard with total THC (including THCA),
effective November 12, 2026

Finished products are capped at 0.4 mg total THC per container

All synthetic and chemically converted cannabinoids are excluded from the
definition of hemp, regardless of source material

The THCA flower loophole is closed — plant material is now measured on total THC,
not just delta-9

Non-intoxicating hemp (fiber, grain, CBD) remains fully legal

ATACH HEMP INTOXICANTS REPORT 2026

SECTION 1
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The End of the Definitional Gap

In November 2025, Congress enacted P.L. 119-37, clarifying the definition of hemp under federal law. The
new definition, effective November 12, 2026, replaces the 2018 Farm Bill’s delta-9-only standard with a
total THC framework that includes THCA, imposes a 0.4 mg total THC per-container cap on finished
products, and excludes all synthetic and converted cannabinoids from the legal definition of hemp.

This law directly addresses a critical enforcement gap that allowed intoxicating THC products to be
manufactured, shipped, and sold nationwide under the label of “hemp.” Since 2018, the Farm Bill’s narrow
delta-9 threshold created an opening: products containing converted cannabinoids like delta-8 and delta-
10, THCA flower that becomes intoxicating when heated, and intoxicating edibles were sold without risk of
enforcement due to the ambiguity introduced in the 2018 definition and inconsistency in how courts
responded to various interpretations.

The Old Definition

Under the Agricultural Marketing Act §297A, as amended by the 2018 Farm Bill, hemp was defined as the
cannabis plant and its derivatives containing no more than 0.3 percent delta-9 THC on a dry weight basis.
This definition was designed for industrial hemp, the plant in the field. It was never intended to serve as a
consumer product standard for edibles, beverages, concentrates, or converted cannabinoids. But the use
of the word ‘derivative’ muddied that intent, and regulators lacked clear statutory authority to distinguish
between CBD tincture and a 100-milligram delta-8 gummy. Both were “hemp” under federal law.
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The Revised Federal Definition
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Total THC Standard

The new law measures total THC, which includes both delta-9 THC and THCA (tetrahydrocannabinolic acid,
the precursor that converts to active THC when heated). This is the most structurally significant change.
Under the old standard, cannabis flower with 20 percent THCA and 0.2 percent delta-9 qualified as hemp.
That same flower, when smoked or vaped, delivers an intoxicating experience indistinguishable from
cannabis purchased at a licensed dispensary. The total THC standard closes this gap by measuring what
the plant will actually deliver to the consumer, not just what it contains in its raw, unheated form.

For the plant and intermediate products, the threshold remains 0.3 percent by dry weight, but it is now
measured on a total THC basis. This ensures that agricultural hemp grown for fiber, grain, seed, and non-
intoxicating extracts can continue to be produced and processed under existing USDA frameworks, while
flower and biomass intended for intoxicating use no longer qualifies.
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P.L. 119-37 replaces the single delta-9 threshold with a multi-layered definition that addresses the plant,
intermediates, and finished products separately. Each layer serves a distinct regulatory purpose.

Per-Container Limit

For finished products referred to as hemp cannabinoid products, the law introduces a 0.4 mg total THC
per-container limit. This is a departure from the percentage-based standard, and was incorporated to
address the limitations of a percentage threshold in final form products. Without clear definitions or a
regulatory framework, percentage-based standards became an avenue for allowing higher-volume
products to deliver significant doses of THC. Moving forward, a product containing 0.4 mg or less of total
THC per container is a hemp cannabinoid product. A product containing more is not.
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Converted and Synthetic Cannabinoids

The new definition explicitly excludes any cannabinoid that is not naturally produced by the cannabis
plant or that is produced through chemical conversion outside the plant. This provision targets the core of
the intoxicating hemp market. The vast majority of delta-8 THC, delta-10 THC, HHC, THCP, and similar
cannabinoids sold as “hemp” are not extracted from the plant in meaningful quantities. They are
manufactured by chemically converting CBD (which is abundant in hemp biomass and easily imported
into the U.S.) into THC analogs using solvents, acids, catalysts, and heat.

Congress has now determined that this process of creating intoxicants through synthetic conversion falls
outside the scope of agricultural hemp. After November 2026, a product containing converted
cannabinoids is not hemp regardless of its THC concentration. It is a controlled substance under the
Controlled Substances Act. The exclusion also applies to fully synthetic cannabinoids, compounds that do
not originate from the cannabis plant at all.

Products Affected

The practical impact is sweeping. The following product categories will no longer qualify as hemp once the
new definition takes effect:

Delta-8, delta-10, and HHC edibles and vapes. These are the most common intoxicating hemp products
at retail and are almost universally produced through chemical conversion of CBD.

THCA flower. Cannabis flower (marijuana) marketed as hemp because its delta-9 content is below
0.3 percent, even though its total THC content (once THCA converts upon heating) produces full
intoxication.

High-potency THC edibles and beverages. Products containing more than 0.4 mg of total THC per
container, including many items currently marketed as hemp-derived.

THCP and novel cannabinoid products. Potent synthetic or semi-synthetic analogs that have appeared
in the market in recent years.
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The Policy Intent
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Closing the Definitional Gap

P.L. 119-37 is a correction toward original Congressional intent. The 2018 Farm Bill was designed to legalize
industrial hemp and remove it from the Controlled Substances Act. Congress did not intend to create a
parallel, unregulated market for intoxicating THC products. But the delta-9-only definition, combined with
limited FDA and DEA enforcement, produced exactly that result. An industry of intoxicating cannabinoid
products grew rapidly in this gray area.

The new law restores the original distinction: hemp is non-intoxicating cannabis. Products that deliver
intoxication, whether through naturally occurring THC, THCA conversion, or chemical manufacturing,
belong in regulatory systems designed for intoxicating substances. That means state cannabis programs,
federal controlled substance frameworks, or future federal pathways created specifically for these
products.

What Remains Legal

Agricultural hemp, including fiber, grain, seed, and research varieties, continues under existing USDA
programs. CBD products that contain 0.4 mg or less of total THC per container remain in the hemp
category, and in fact, CBD could achieve broad market access for the first time. Non-intoxicating
cannabinoids such as CBG, and other minor cannabinoids are unaffected. The hemp supply chain for non-
intoxicating products remains fully legal.
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The question for every state is not whether the federal definition is changing. It already has -

just with a delayed implementation to allow industry to come into compliance. The question is

whether the state’s own framework is prepared for what comes next.
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Key Takeaways

The President directed the Attorney General to complete rescheduling of cannabis
from Schedule I to Schedule III of the CSA — continuing an existing process, not
starting a new one

Rescheduling eliminates the Section 280E tax burden on licensed cannabis
businesses, the single most immediate commercial impact

Rescheduling does not legalize cannabis, create federal licensing, authorize
interstate commerce, or preempt state law

Many hemp intoxicants are made from synthetic cannabinoids, which are not
included in the rescheduling action and would remain Schedule I

The executive order references CBD access through CMS and directs Congress to
create a pathway for full-spectrum CBD products

ATACH HEMP INTOXICANTS REPORT 2026

Executive Order and Rescheduling

SECTION 2
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What The Executive Order Directs

The Rescheduling Directive

The rescheduling process predates the executive order. The Department of Health and Human Services
completed its scientific and medical evaluation of cannabis and recommended rescheduling to Schedule
III in 2023. The Department of Justice initiated its rulemaking in 2024. The executive order directs the
Attorney General to bring this process to conclusion, but the underlying legal and scientific determination
has already been made. Critically, the President’s order is for a resolution, not a new beginning of the
analysis.

In December 2025, the President issued an executive order directing the Attorney General to complete the
rescheduling of cannabis from Schedule I to Schedule III of the Controlled Substances Act. The order directs
the completion of a rulemaking process that was already underway. It does not restart or replace the
existing administrative proceedings. Until this is finalized, cannabis remains a Schedule I substance.

The executive order also contains several additional directives. It instructs the Attorney General to consider
pardons or commutations for individuals serving federal sentences for cannabis-related offenses. It directs
Congress to develop a legislative framework for hemp-derived CBD products, including potential mg-per-
serving limits, per-container limits, and CBD-to-THC ratios. And it references a CMS pilot initiative to make
certain hemp products available to Medicare beneficiaries through specific program models.

Cannabidiol Research

The order directs HHS to develop research methods and models utilizing real-world evidence to improve
access to hemp-derived cannabinoid products and to inform standards of care. This sets the course,
leaving it to the agency to engage in additional action and rulemaking.
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What Rescheduling Changes

Tax Treatment (280E)

The most immediate and concrete impact of rescheduling is tax-related. Internal Revenue Code section
280E prohibits businesses that traffic in Schedule I or Schedule II controlled substances from deducting
ordinary and necessary business expenses. This provision was designed for illegal drug operations, but it
applies with equal force to state-licensed cannabis businesses because cannabis is currently Schedule I.
The result is effective tax rates that can exceed 70 percent for cannabis operators.

Once cannabis moves to Schedule III, section 280E no longer applies State-licensed cannabis businesses
would be able to deduct rent, payroll, marketing, and other standard business expenses for the first time.
This change fundamentally changes the financial viability of legal cannabis operations and eliminates one
of the most significant competitive disadvantages that licensed operators face relative to the illicit
market.

Moving cannabis from Schedule I to Schedule III is not legalization. It does not create a federal licensing
system, authorize interstate commerce, or preempt state law. What it does is change the federal regulatory
posture toward cannabis in several commercially significant ways.

Banking and Commercial Relationships

Rescheduling is expected to reduce, but not eliminate, some of the banking challenges that cannabis
businesses face. Schedule III substances are routinely handled by the banking system (common examples
include testosterone, ketamine, and certain anabolic steroids). However, the purpose to which cannabis is
put is critical in its legal categorization, and neither adult use or medical cannabis are considered lawful
purposes for Schedule III drugs. The executive order does not fundamentally change its legal footing in
the Controlled Substances Act and as a result, changes are likely to be incremental rather than
transformative for financial services.
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What Rescheduling Does Not Do

State Authority and Interstate Commerce

Rescheduling does not preempt state law. States retain full authority to determine whether cannabis is
legal within their borders, how it is regulated, and who may participate in the market. States that prohibit
cannabis are entirely unaffected by rescheduling. States with legal programs continue to operate under
their own regulatory frameworks. There is no federal licensing system, no national distribution
authorization, and no interstate commerce pathway created by moving cannabis to Schedule III.

State cannabis markets would remain state-bounded. Interstate commerce of a Schedule III substance
would require a DEA registration for lawful manufacture, distribution, and dispensing, just as other
Schedule III substances do. But no federal agency has yet created a registration pathway for state-
licensed cannabis businesses. The practical result of rescheduling is that state markets continue to
function exclusively intrastate, without new federal authorization, but with the 280E burden removed.

The gap between public perception of rescheduling and its actual legal effect is significant. Rescheduling
has been widely characterized as a major step toward federal legalization. While symbolically accurate, in
practice, rescheduling is a narrower action with important limitations that directly affect the hemp
intoxicants landscape.
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Key Takeaways

The House draft proposes a two-track producer system: industrial hemp (reduced
testing, relaxed felony bars) and cannabinoid production (full compliance, total THC
measurement)

The Farm Bill governs how hemp is grown — it does not regulate consumer products,
retail sales, or intoxicating cannabinoids

The proposed shift from delta-9 to total THC measurement for agricultural
production aligns with P.L. 119-37's direction

The Farm Bill addresses the farm gate and P.L. 119-37 addresses the retail shelf

No consumer product pathway for CBD is included in the current draft

ATACH HEMP INTOXICANTS REPORT 2026

The 2026 Farm Bill

SECTION 3
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A Two-Track System for Producers

The most notable structural concept in the draft is a new producer designation system. Under the
proposed language, a hemp producer would be required to designate their operation as either (I)
industrial hemp only, or (II) hemp grown for any purpose other than industrial hemp. There is no third
option provided, split-operation provision, or acreage-based allocation.

This distinction would apply to both state and tribal plans (under Section 297B of the Agricultural
Marketing Act) and the USDA federal plan (under Section 297C). If enacted, the designation a producer
chooses would drive the compliance requirements, testing obligations, and enforcement consequences
that apply to their operation.

The House Agriculture Committee passed HR 7567, the Farm Bill reauthorization, by a vote of 34-17 on
March 5, 2026. A floor vote is expected in the spring. At markup, Chairman Thompson indicated that a
proposed amendment to extend the P.L. 119-37 November 2026 deadline was not germane. The
amendment was proposed and withdrawn. As currently written, the bill does not include any provision to
delay implementation of P.L. 119-37.

The House draft proposes a new two-track system for hemp producers, a shift from delta-9 to total THC
measurement (including THCA), and adjustments to compliance and enforcement provisions. These are
production-oriented provisions. They are designed to better serve the industrial hemp sector, including
fiber, grain, seed, and research operations, while ensuring that the agricultural hemp program is not used
to shelter intoxicating product manufacturing. Whether these provisions survive the legislative process in
their current form remains to be seen, but they illustrate the direction some in Congress are heading.

Production, Not Final Products

What the New Farm Bill Draft Proposes for Farmers
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How The Proposed Two Tracks Would Work

The Other Hemp Track - Cannabinoid Production

Full compliance retained. Producers who do not designate as industrial-hemp-only would remain subject
to the complete testing, sampling, and compliance framework. The key change proposed for this track is
the measurement standard: the draft strikes "delta-9 tetrahydrocannabinol concentration" throughout and
replaces it with "total tetrahydrocannabinol concentration (including tetrahydrocannabinolic acid)." The
0.3 percent threshold would be retained, but measured as total THC rather than delta-9 alone.

Tightened violation reporting. The draft would restructure when states and tribes must report producers
to the Attorney General. Reports would be required for producers who either (I) violate their plan with a
culpable mental state greater than negligence, or (II) produce a crop inconsistent with their industrial
hemp designation. Under the proposed language, the existing negligence safe harbor — which currently
allows producers who exceed THC limits through negligence to remediate without being reported to the
Attorney General — would not apply to either category.

New lab approval process. The draft would require the Secretary of Agriculture, in consultation with the
DEA Administrator, to establish a process for USDA to approve testing laboratories. This addresses
longstanding concerns about laboratory reliability in hemp compliance testing.

The Industrial Hemp Track

Reduced testing requirements. Under the draft, producers who designate as industrial-hemp-only could
qualify for alternatives to mandatory laboratory testing. State, tribal, and USDA plans would be permitted
to include procedures for visual inspections, performance-based sampling, certified seed programs, or
other verification methods in place of full lab analysis. However, these alternatives would not be
automatic. If a producer failed to provide adequate documentation of industrial intent (such as seed tags,
sales contracts, Farm Service Agency reports, harvest techniques, or harvest inspection records), they
would revert to the full testing requirements that apply to the other track.

Relaxed felony disqualification. Under current law, individuals convicted of a controlled substance felony
are ineligible to participate in the hemp program for ten years. The draft would allow states and the USDA
to eliminate this waiting period for producers who designate as industrial-hemp-only. The rationale is
straightforward: a fiber or grain operation presents a fundamentally different risk profile than an
operation producing cannabinoid-rich biomass.
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What the Farm Bill Does Not Address

Why This Matters

If the Farm Bill's hemp provisions move forward in anything resembling their current form, P.L. 119-37 and
the Farm Bill would be complementary, not competing. P.L. 119-37 addresses the consumer market by
redefining hemp to cap finished products at 0.4 mg total THC per container, banning synthetic and
converted cannabinoids, and reclassifying everything above that threshold as a controlled substance. The
Farm Bill provisions address agricultural production by creating a more practical regulatory framework
for hemp farmers while clarifying the measurement standard to total THC.

When stakeholders argue that the Farm Bill should include provisions for intoxicating hemp products, they
are asking an agricultural commodity program to perform a function it was never designed for. When
opponents argue that tightening the Farm Bill's production standards is sufficient to address the
intoxicating products market, they are ignoring the reality that consumer product regulation requires
entirely different tools: retail licensing, product testing infrastructure, age verification systems, and
enforcement mechanisms that do not exist within USDA's agricultural programs.

The Consumer Product Gap

The Farm Bill is an agricultural authorization. It governs how hemp is grown, tested, and regulated as a
crop. It has never been designed to regulate what happens after hemp biomass leaves the “farm gate”
and enters manufacturing, distribution, and retail channels.

As a result, the Farm Bill does not address: finished consumer products containing THC or other
intoxicating cannabinoids; cannabinoid conversion processes (such as converting CBD to delta-8 or delta-
10 THC); synthetic cannabinoid manufacturing; retail licensing, age-gating, or point-of-sale requirements;
final product testing, potency labeling, or contaminant screening for consumer goods; beverage
formulations or serving-size limits; or the interaction between hemp-derived products and the Controlled
Substances Act.

The current draft also contains no reference to P.L. 119-37, the November 2025 law that redefines hemp to
exclude intoxicating products effective November 2026. As currently written, the two pieces of legislation
would operate in parallel and address fundamentally different problems.

The Farm Bill governs how hemp is grown. P.L. 119-37 governs what can be sold. State

regulatory frameworks govern how products reach consumers. Each instrument serves a

distinct purpose in the emerging framework.
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Bottom Line

 If enacted in its current form, the Farm Bill draft would reinforce federal direction by tightening
agricultural hemp standards and creating clarity for industrial hemp producers. The proposed shift to
total THC and the two-track producer designation align the production program with agricultural
standards. But the Farm Bill does not, and cannot regulate intoxicating consumer products. That work
requires purpose-built regulatory frameworks.
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Key Takeaways

CBD access for consumers was one of aims of the 2018 Farm Bill's hemp provisions,
but seven years of FDA inaction left the market in regulatory limbo

CBD isolate is currently the primary chemical precursor for converted THC products
— any CBD framework must account for diversion into the intoxicants supply chain

P.L. 119-37 creates a clear federal legal foundation for CBD for the first time, but a
consumer product pathway through FDA does not yet exist

Full-spectrum products lacks a standardized definition, and the term can be used to
describe products containing significant THC per serving, blurring the line between
health and wellness and recreational use

The executive order signals federal willingness to treat non-intoxicating hemp
products as legitimate, including potential CBD access through Medicare's CMS
program

ATACH HEMP INTOXICANTS REPORT 2026

CBD from Hemp

SECTION 4
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The CBD Promise
The 2018 Farm Bill's hemp provisions were enacted primarily to enable a domestic industrial hemp industry
-- covering fiber, grain, and cultivation for research. However, CBD was understood to be a significant
commercial byproduct of hemp legalization, and members of Congress were aware that CBD products would
enter the consumer market as a result. CBD was, and still is, seen as a health and wellness product
unassociated with intoxication, and had surged in popularity around the time Congress was considering the
language of the Farm Bill. The promise was straightforward: American farmers would grow hemp, processors
would extract CBD, and a new health and wellness category of non-intoxicating consumer products would
enter the market through legitimate retail channels.

That vision did not materialize. Farmers planted aggressively in 2019 and 2020, driven by projected demand
that never materialized. There was no effective supply chain in place, and overproduction collapsed prices.
By 2021, the hemp CBD market was in full correction, with processor bankruptcies, abandoned crop, and a
sharp contraction in licensed acreage across major producing states.

The FDA Problem

The over production was compounded by a regulatory hesitation at the federal level. The 2018 Farm Bill
preserved FDA's authority over hemp-derived products under the Federal Food, Drug, and Cosmetic Act.
Congress’ expectation was that FDA would create a regulatory pathway for CBD as a food ingredient or
dietary supplement.

Instead, the agency took the position that CBD could not be marketed in food or supplements. FDA
formally concluded that (1) existing regulatory pathways were not appropriate for CBD, (2) there was
evidence it could cause liver damage in some consumers, particularly at high levels, and (3) there was
already a pharmaceutical company with the right to market and sell CBD derived from the cannabis plant
as a pharmaceutical drug. FDA told Congress that a new pathway was needed and that congressional
action was required to create one. For seven years, CBD products were sold across the country in a
regulatory gray zone: removed from the Controlled Substances Act as a “derivative of hemp”, but
unauthorized by FDA for the consumer product applications that were supposed to define the market.

The Synthetic THC Problem

In addition to being a health and wellness product, CBD is the primary chemical precursor for nearly all
semi-synthetic THC products on the market today. Delta-8 THC, delta-9 THC, delta-10 THC, HHC, THCP,
and similar intoxicating cannabinoids are not extracted from the hemp plant in commercially viable
quantities. They are created by chemically converting CBD isolate, which is abundant in hemp and
inexpensive, into THC analogs using solvents, acids, catalysts, and heat. The same oversupply of hemp
biomass that crashed CBD prices after the 2018 Farm Bill created the perfect conditions for synthetic
conversions, and the resulting influx of the cheap CBD isolate entering the United States from overseas
suppliers for THC production. P.L. 119-37 addresses part of the problem by excluding converted
cannabinoids from the definition of hemp, but addressing the flow of CBD into unlicensed conversion labs
will require attention at both the federal and state level.
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CBD Retail And Manufacturing

How CBD Shows Up in Retail Products

P.L. 119-37, which passed into law in November 2025, sought to correct the definition of hemp and clarify
the original intent of the 2018 Farm Bill. While the new provisions restricted THC from hemp products, they
did not limit CBD.

In retail sales, consumable CBD products generally fall into three categories. CBD isolate is the most
refined form, processed to greater than 99 percent purity with virtually all other plant compounds
removed, including THC. Broad-spectrum products retain a wider range of naturally occurring
cannabinoids, terpenes, and flavonoids but are processed to remove THC.

Full-spectrum products are intended to preserve the complete cannabinoid profile of the source plant
material, including naturally occurring THC, on the theory that these compounds work together to
enhance the product's therapeutic effect.

Unfortunately these terms are used inconsistently and without adherence to any particular standard —
with full-spectrum often being used to describe any hemp product containing THC in combination with
other cannabinoids, regardless of the source material or manufacturing process. For some, full spectrum
hemp products are simply a way to access intoxicants without age restrictions. But for others, this
presents a significant risk as products are often untested, and poorly labeled leading to involuntary
intoxication and failed drug screenings.

Where “Health and Wellness” Can Become “Recreational” 

While THC is present at low levels in the hemp plant, the process of refining hemp plant biomass for its
cannabinoids has the effect of concentrating all cannabinoids in the material, including both CBD and
THC. Once it is fully refined and formulated, full-spectrum products can have significant THC per serving.
While some full spectrum products have less THC per serving, there is no standardization, and the higher
THC products have become popular for those looking to bypass the regulated system. For reference, a
product containing 5-10mg of THC is equivalent to those found in “adult-use” state cannabis programs,
blurring the line between health and wellness and recreational cannabis use.

The Intermediate Product Problem

A separate challenge relates to manufacturing. Under the revised definition, intermediate hemp-derived
cannabinoid products must contain no more than 0.3 percent total THC on a dry weight basis after
decarboxylation. During CBD extraction and refinement, crude oil and distillate routinely exceed this
threshold. A manufacturer may produce a final product that meets the 0.4 milligram container cap, but
the intermediate materials used in production would not qualify as hemp under federal law after
November 2026.
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BEI Program Under Medicare

On March 20, 2026, the Centers for Medicare and Medicaid Services (CMS) published a new Beneficiary
Engagement Incentive (BEI) authorizing certain Accountable Care Organizations (ACOs) to furnish hemp
cannabinoid products to qualified Medicare patients. The program is administered through CMMI, the
agency's research and innovation arm, and is available to ACOs participating in one of three models: ACO
REACH, and the Enhancing Oncology Model (EOM), which may begin participating April 1, 2026, and the
Long-term Enhanced ACO Design Model (LEAD), which launches January 2027. 

The program is not a retail model. Products move directly from a physician or network pharmacy to the
patient; there is no dispensary, storefront, or direct-to-consumer sale. An ACO must apply, receive CMS
approval, and arrange a compliant product supply before furnishing anything. Participation is voluntary. The
ACO, not CMS, bears the cost - up to $500 per enrolled beneficiary per year.

Products must be orally administered; inhalables are excluded. The THC limit is 3 milligrams per serving, with
delta-8, delta-9, delta-10, and THCA all counting toward that figure. Products must be formulated from
hemp, and only cannabinoids produced or capable of being produced naturally are permitted; synthetic
cannabinoids are excluded. Beginning November 13, 2026, products must comply with the revised federal
standard of 0.4 milligrams total THC per container established by P.L. 119-37. CMS has stated on the record
that it will adjust its program criteria accordingly when that law takes effect.

The program's near-term reach will likely be modest. Products must also be state and locally compliant, and
most states have not enacted legislation enabling ACOs to furnish hemp products under this framework,
creating a legal gap that limits which organizations can meaningfully participate. In addition, products must
comply with federal law after the hemp definition change limits hemp products to no more than .4mg THC
per package, which changes on November 12, 2026. Published guidance does not specify testing analytes,
passing thresholds, methodology, or laboratory accreditation requirements, which is a material gap for a
program built around product safety. And practitioners are being asked to make clinical decisions about a
product category lacking FDA approval and with limited published pharmacokinetic data.

The program's greatest long-term significance may be the data it generates. If participating ACOs
document cost savings or clinical outcomes, that evidence could inform future policy action for cannabinoid
products through both CMS and Congress. It is also the federal government's first formal acknowledgment
that non-intoxicating hemp products have a legitimate role in health care - a meaningful signal, even if the
program's initial scale is limited.
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On January 22, 2026, Representatives Morgan Griffith (R-VA) and Marc Veasey (D-TX) introduced the
Hemp Enforcement, Modernization, and Protection Act (H.R. 7212), which proposes a federal regulatory
framework for hemp-derived cannabinoid products through FDA. The bill's CBD-specific provisions would
direct FDA to initiate a rulemaking process to establish milligram limits for cannabinoid products. If FDA
fails to finalize rules within three years of enactment, statutory backstop limits would take effect
automatically.

In addition to a framework for CBD, the measure would also allow up to 5 milligrams THC per serving and
50 milligrams THC per package for intoxicating cannabinoid content, making the bill closer to a
legalization bill than a viable path for CBD. It's not clear the measure will advance in its current form.

The HEMP Act
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Recommendations For States
States that have built regulatory frameworks for intoxicating hemp products should ensure those
frameworks do not inadvertently interfere with compliant, non-intoxicating CBD products. Total THC
standards designed to capture intoxicating products can have the unintended effect of restricting products
that contain trace THC solely as a byproduct of extraction from hemp biomass, not as a feature of the final
product. State definitions should clearly distinguish between products designed to deliver a THC-like effect
and products that happen to contain residual THC at levels below any reasonable threshold for intoxication.

States should also consider whether their frameworks provide a viable path for CBD manufacturers to
continue operating during and after the federal transition. This includes ensuring that state-level
intermediate product standards do not create additional compliance burdens beyond what federal law
requires (unless intended), and that testing and labeling requirements are calibrated to non-intoxicating
products rather than applying cannabis-grade oversight to products with no meaningful intoxicating
potential. Section 10 of this report includes specific recommendations organized by state regulatory posture.

Several significant questions remain open. P.L. 119-37 requires FDA to publish lists of naturally occurring
cannabinoids, THC-class cannabinoids, cannabinoids with similar effects to THC, and a clarified definition
of "container" within 90 days of enactment. That deadline was February 10, 2026. As of this writing, the
agency has not published those lists. Until it does, the industry lacks clarity on which cannabinoids count
toward the container cap and how "container" will be interpreted for compliance purposes.

The pending Farm Bill (H.R. 7567, filed February 13, 2026) reinforces the P.L. 119-37 direction by adopting
total THC standards for agricultural production, but it does not create a consumer product pathway for
CBD. The House Agriculture Committee's draft carries language requiring that hemp cannabinoid
products contain no "quantifiable amounts" of total THC as determined by HHS in consultation with USDA.
How those agencies interpret that standard will determine whether non-intoxicating CBD products with
trace THC remain viable as hemp products or are swept into the controlled substances framework
alongside genuinely intoxicating products.

What Remains Unresolved

P.L. 119-37 and the executive order have restored federal intent to its original direction, but the

consumer product framework that was always supposed to accompany the agricultural

program still does not exist. Until Congress creates it, CBD's potential remains unrealized.
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Key Takeaways

30 states regulate hemp intoxicants, 14 have effectively banned them, and 7 have no
meaningful framework

Among regulated states, strong consensus has formed: over 90 percent require age
21+, third-party testing, manufacturer licensing, and synthetic cannabinoid bans

States diverge sharply on potency limits (1 mg to 15 mg per serving) and retail
access models (dispensary-only vs. general retail)

Six regulatory archetypes have emerged: Bans, Age-Gated, Hemp Licensing,
Cannabis-Only, Hybrid/Carve-Out, and Unregulated

ATACH HEMP INTOXICANTS REPORT 2026

How States are Regulating Hemp

SECTION 5
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The State Landscape
As of early 2026, every state has either addressed or attempted to address the challenges related to hemp
intoxicants. Thirty states have built some form of regulatory framework for hemp-derived intoxicants,
ranging from robust cannabis-equivalent systems to age restrictions with limited oversight. Fourteen states
have effectively prohibited these products, whether through statute, controlled substance scheduling, or
executive action. The remaining seven states have no meaningful regulatory framework, leaving products
available in gas stations, convenience stores, and online with virtually no consumer protections.

This Section maps the full landscape. It examines six distinct regulatory archetypes that states have
adopted, identifies where a strong policy consensus has emerged among regulated states, highlights the
areas where approaches diverge sharply, and assesses how state frameworks measure up against P.L. 119-
37, the federal law that takes effect in November 2026 (covered in detail in Section 1). For THC beverage-
specific regulatory models, see Section 8.

ATACH classifies state approaches to hemp-derived intoxicants into six archetypes based on how each
state answers a set of core regulatory questions: Does the state use a total THC standard? Does it ban
synthetic and converted cannabinoids? Does it require products to be sold through licensed cannabis
dispensaries or allow broader retail access? Are testing and labeling standards comparable to the state's
cannabis program? These questions, taken together, determine both the level of consumer protection a
state provides and how well its framework will survive the November 2026 federal transition.

Six Regulatory Categories

Fourteen states have effectively banned intoxicating hemp-derived products through one or more legal
mechanisms: adopting a total THC standard for hemp, banning synthetic and converted cannabinoids, or
scheduling tetrahydrocannabinols broadly enough that hemp-derived THC is captured under the state
controlled substances act. These include Arkansas, Arizona, Idaho, Indiana, Kansas, Montana, North
Dakota, South Dakota, Vermont, Wyoming, and the District of Columbia.

Some states in this group, like Delaware, technically prohibit these products through their scheduling
statutes but continue to see products on shelves due to non-enforcement. This archetype has the fewest
steps to achieving federal alignment post 2026, with no parallel hemp intoxicants market to unwind.

Bans

Age-Gated states allow hemp intoxicants to be sold outside of cannabis dispensaries but impose a
minimum purchase age (typically 21+), basic labeling requirements, and, in some cases, limited testing
obligations. These states generally have not built cannabis-equivalent manufacturing or seed-to-sale
tracking systems. The primary consumer protection is the age restriction. Products are often available in
convenience stores, smoke shops, and general retail alongside non-intoxicating goods.

The risk profile includes inconsistent potency, inaccurate labeling, limited quality assurances, and ongoing
youth access. Alabama, Florida, Georgia, and Mississippi are among the states in this archetype.

Age-Gated
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Hybrid states maintain a cannabis program but allow certain hemp-derived products, typically lower THC
edibles or beverages, to be sold through licensed non-dispensary retailers. Connecticut, New York, and
New Jersey have adopted versions of this model. The appeal is flexibility: it creates a pathway for
products like THC beverages to reach consumers through alcohol-licensed or general retail channels. The
risk is regulatory fragmentation and undefined enforcement coordination. Two parallel systems create
enforcement complexity, and businesses operating in the non-dispensary channel may face 280E
exposure after November 2026 (see Section 2) even if THC products only represent a small fraction of
their overall business. The strength of this archetype depends on whether the carve-out is effectively
limited or becomes a de facto second retail channel.

Hybrid and Carve-Out

These states have created a dedicated licensing regime for hemp-derived intoxicants that is separate
from the state's cannabis program. Manufacturers, processors, and sometimes retailers must hold specific
permits. Testing and labeling requirements exist but may fall short of cannabis-program equivalency.
Because the hemp licensing system operates on a parallel track, it often lacks the enforcement
infrastructure, seed-to-sale tracking, and penalty structures that cannabis programs have developed over
years. Post-2026, the viability of these frameworks depends on whether they can demonstrate the kind of
regulatory rigor that federal enforcement will expect. Texas, Tennessee, Kentucky, Louisiana, and
Oklahoma operate variations of this model.

Hemp Licensing

Cannabis-Only states channel all intoxicating THC products into the existing cannabis dispensary system.
Products must meet the same testing, labeling, manufacturing, and tracking standards that apply to
cannabis flower and edibles. Source material is regulated through grow or cultivation licenses and retail
sales occur only through licensed dispensaries. This archetype offers the strongest consumer protection
and the clearest post-2026 alignment, since products are already regulated and controlled. Colorado,
Oregon, Washington, Nevada, Michigan, Ohio, and Maryland are prominent examples. Arizona and the
District of Columbia also channel hemp intoxicants into cannabis systems, but through prohibition rather
than integration.

Cannabis-Only

Seven states have no meaningful regulatory framework for hemp-derived intoxicants. Products are sold in
gas stations, smoke shops, vape stores, and online with no age restrictions, testing requirements,
licensing, or potency controls. Illinois, Missouri, North Carolina, Nebraska, Pennsylvania, South Carolina,
and Wisconsin fall into this category. Some of these states have active cannabis legalization or hemp
regulation bills pending (see Section 7), but as of early 2026, the consumer protections are effectively zero.
States in this archetype face the most abrupt transition when P.L. 119-37 takes effect, as there is no
existing regulatory infrastructure to adapt.

Unregulated and Open Market
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Policy Area States Detail

Testing required 30 / 30
Universal among regulated states. Most require third-party
lab COAs covering potency, pesticides, heavy metals, and
microbials.

Manufacturer
licensing 28 / 30

Only MD and TX lack formal manufacturer licensing, though
TX has proposed rules pending. Infrastructure mirrors
cannabis seed-to-sale systems.

21+ minimum age 27 / 30 Three states set the floor at 18 or have no age requirement:
MA, NM, OK.

Total THC standard 27 / 30 Includes THCA, closing the high-THCA flower gap. Three
states still use the delta-9-only standard: GA, KY, NM.

Synthetic/converted
ban 26 / 30 Four states remain silent on converted cannabinoids: GA,

KY, OK, TX. P.L. 119-37 will close this gap federally.
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Where Consensus Is Forming
Despite the diversity of approaches, a clear policy consensus has emerged among the 30 states that
regulate hemp intoxicants. On five foundational policy questions, supermajorities have emerged.

Note: Denominators reflect the 30 regulated states only. Several states are actively considering legislation to
align with the new federal definition in 2026, which is not yet reflected in these figures.

The direction of travel is clear: among states that have chosen to regulate, the foundational

policy questions are largely settled. The remaining gaps are concentrated in a small number

of states.
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State Edible (mg/srv) Beverage
(mg/srv) Note

TN 15 15 Highest in the nation

AL 10 10 Adult-only retail

MN 5 5 Max 50 mg per package

KY 2.5 5 Beverage-only alcohol model (SB 202)

CO 1.75 1.75 Mandatory 15:1 CBD:THC ratio; out of
state sales only

NY 1 1 10 mg per package max

HI 2.5 0.5 Most restrictive beverage limit

NJ 0.4 5 Update to federal definition by Nov 2026
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Where Consensus Is Forming
While consensus exists on age restrictions, and the need for testing, states diverge sharply on how much
THC should be available in a single serving. Edible potency limits range from New York's 1 mg per serving to
Tennessee's 15 mg per serving. Beverage limits show similar variance, from Hawaii's 0.5 mg per serving to
Tennessee's 15 mg per serving. For context, P.L. 119-37 sets a 0.4 mg total THC per container. And while
container has yet to be defined by the FDA, current state serving size allowances often vary from the federal
guideline. The full potency spectrum is detailed in the table below. The range of potency restrictions (both for
edibles and beverages) are detailed in the table below.

Federal reference: P.L. 119-37 sets a 0.4 mg total THC per container cap. Only NJ matches. See Section 1 for
full details.

How products reach consumers is one of the starkest points of divergence. Nine states require hemp
intoxicants to be sold exclusively through licensed cannabis dispensaries, providing the tightest retail
controls: Colorado, Oregon, Washington, Nevada, Michigan, Ohio, Maryland, Arizona, and the District of
Columbia. While four states have created licensed adult-only retail channels outside of dispensaries:
Alabama, Connecticut (for higher-potency products), New Jersey, and Tennessee. Kentucky, New Jersey
(through a beverage carve-out), and Rhode Island allow sales through alcohol-licensed retailers, applying
existing alcohol distribution infrastructure. And thirteen states permit sales through general retail with
some form of licensing, including Alaska, Florida, Georgia, Hawaii, Louisiana, Minnesota, Mississippi, New
York, Oklahoma, Texas, Utah, Virginia, and West Virginia. Only 21 of the 30 regulated states require any
form of retailer licensing or registration for hemp products.

Retail Access Models
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Gap States Why It Matters

Delta-9-only THC standard 3 / 30
GA, KY, NM. Leaves the door open for high-THCA
flower products. Misaligned with federal total
THC standard.

No retailer licensing 9 / 30
No point-of-sale oversight. Products reach
consumers through channels with no compliance
obligations.

No child-resistant packaging 16 / 30
Majority of regulated states lack this basic
consumer safety requirement. A gap that will
draw scrutiny.

No intoxication warning labels 17 / 30 No notice that the product may impair. Over half
of regulated states omit this.

Seed-to-sale tracking 0 / 30
No regulated state has implemented
comprehensive tracking for hemp intoxicants
comparable to cannabis programs.
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Key Gaps In State Frameworks
Even among the 30 regulated states, significant gaps remain. Here are the most consequential shortfalls.

P.L. 119-37 Element State Alignment

Total THC standard (incl. THCA) 36 jurisdictions aligned; 15 still use the delta-9-only standard.

0.4 mg per container threshold New Jersey.

Synthetic/converted cannabinoid
ban 40 jurisdictions ban or restrict; 11 have no ban.

Post-2026: intoxicating hemp =
cannabis

13 states already channel hemp intoxicants into cannabis
systems. The remaining 37+ will need to adapt.

Interstate commerce prohibition 30 states allow online sales across state lines, a practice that
becomes federally unlawful after November 2026.

P.L. 119-37 establishes five key parameters that will define federal compliance after November 2026. The
scorecard below measures how the full landscape of 51 jurisdictions (50 states plus D.C.) align with each
parameter. The gap between state-level regulation and federal requirements is significant in several
areas.

Federal Alignment Scorecard
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These inconsistencies illustrate the broader gaps in the regulatory framework that characterize the
current state landscape. A patchwork of varying definitions, testing standards, and enforcement postures
means that a product that is legal and compliant in one state may be illegal in an adjacent state, and that
consumers and businesses cannot rely on any consistent national standard.

One notable example of those gaps involves state production policies. Colorado, among other states, has
prohibited the manufacture and sale of intoxicating hemp products within its borders while continuing to
allow their exportation to other states. This approach -- restricting in-state production while permitting
outbound commerce -- creates negative externalities from neighboring states and does nothing to
address the consumer safety concerns that motivated the production restriction in the first place. A
coherent federal or multi-state framework would need to address whether production restrictions can be
paired with open export policies without undermining the regulatory goals they are intended to serve.

Federal Alignment Scorecard Continued
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The Tax Landscape
A growing number of states have imposed excise or special tax structures on hemp-derived intoxicants,
often mirroring their cannabis tax frameworks. Washington applies a 37 percent excise tax, the highest in
the nation. California taxes at 19 percent through its cannabis excise structure following AB 8. Colorado
applies its 15 percent retail cannabis tax. Oregon taxes at 17 percent through the OLCC. At the lower end,
Louisiana imposes a 3 percent excise plus standard sales tax, and Connecticut charges a flat $1 per
container fee on beverages only.

Several states have adopted novel approaches. Tennessee imposes a $0.02 per milligram THC wholesale tax
plus a $4.40 per gallon and $50 per ounce flower levy. West Virginia applies an 11 percent privilege tax plus
a per-milliliter vape tax. Minnesota and Ohio each impose 10 percent excise taxes aligned with their
cannabis programs. Alabama also taxes at 10 percent.

Tax policy intersects critically with the federal transition. After November 2026, businesses selling products
that meet the federal definition of cannabis will be subject to IRC Section 280E, which denies ordinary
business deductions to any enterprise trafficking in Schedule I controlled substances. This applies to the
entire enterprise, not individual product lines. A retailer, alcohol company, or convenience chain that sells
hemp-derived intoxicants above the 0.4 mg cap could lose the ability to deduct rent, payroll, and
operating expenses across its entire business. For a detailed analysis of 280E exposure, see Section 2.

The 280E Warning

Thirty states have demonstrated that hemp-derived intoxicants can be regulated. Testing, manufacturer
licensing, age-gating, total THC standards, and synthetic bans are typically baked into regulatory
frameworks. The remaining debates, over potency limits, retail access models, and product-type
restrictions, reflect legitimate policy differences related to risk tolerance and market structure.

Bottom Line

States have built regulatory infrastructure at an accelerating pace, and despite differences,

the policy consensus among regulated states is remarkably strong. But the November 2026

federal deadline will test every framework. No state, however well-regulated, can fully

insulate its businesses from limitations without a federal pathway.
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Key Takeaways

At least 24 states have taken enforcement action, using four legal theories:
controlled substances, consumer protection, executive authority, and regulatory
compliance

39 state attorneys general jointly urged Congress to act, arguing state enforcement
alone cannot address an interstate market

Jurisdictional fragmentation is the most persistent challenge — hemp intoxicants fall
between agriculture, health, cannabis, and law enforcement agencies

Courts have consistently upheld state regulatory authority, including Virginia's
Fourth Circuit ruling and Indiana's federal dismissal directing challenges to state
courts

Enforcement resources are structurally outmatched: market entry is cheap and fast,
while enforcement is expensive and slow

ATACH HEMP INTOXICANTS REPORT 2026

Enforcement

SECTION 6
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The Enforcement Landscape
Enforcement against unregulated hemp-derived intoxicants has accelerated sharply since 2024. At least 24
states have taken some form of enforcement action, ranging from targeted retail raids to comprehensive
statewide compliance campaigns. The pace increased further in 2025, just as a bipartisan coalition of 39
state attorneys general sent a joint letter to Congress arguing that hemp-derived intoxicants could not be
effectively regulated at the state level due to interstate commerce, and urging federal action. That letter
contributed to the passage of P.L. 119-37 in November 2025.

This chapter examines enforcement not state by state, but by the legal theories and institutional strategies
that states are deploying. We see the same legal arguments recur across states, the same institutional
challenges arise regardless of geography, and the same gaps undermine even the most aggressive efforts.

State enforcement actions against hemp-derived intoxicants rest on four distinct legal theories, often
used in combination. The choice of theory reflects each state's statutory landscape, the agency leading
enforcement, and the political constraints under which officials operate.

Controlled Substances. The most direct theory: the state's controlled substances act captures hemp-
derived THC, either because tetrahydrocannabinols are scheduled separate from cannabis (making the
hemp carve-out irrelevant), or because the state has adopted a total THC standard that pulls high-
potency hemp products into the controlled substances definition. Indiana's Attorney General relied on this
theory when issuing an opinion that delta-8 THC is a Schedule I controlled substance under state law, a
position that survived initial legal challenge when a federal judge dismissed the 3Chi/Midwest Hemp
Council lawsuit in March 2025. Kansas, Idaho, and North Dakota take similar positions. Delaware's
scheduling statute captures tetrahydrocannabinols broadly enough that hemp-derived THC products are
technically illegal regardless of source, though enforcement has been minimal.

Consumer Protection. Where controlled substances statutes do not clearly reach hemp-derived products,
attorneys general have turned to consumer protection and merchandising practices laws. Missouri's
enforcement is an example of this approach. For four consecutive years, the legislature failed to pass a
regulatory framework, so the Attorney General anchored actions to the Missouri Merchandising Practices
Act. Initial cease-and-desist letters to 18 retailers expanded into broader investigations and, in February
2026, the first lawsuit: against a St. Louis smoke shop selling THC edibles in packaging mimicking popular
candy brands, with some products containing up to 1,000 mg of THC per bar. The consumer protection
theory allows enforcement even when specific hemp intoxicants legislation does not exist, but it is
inherently reactive, targeting the most egregious cases rather than establishing systemic compliance.

Executive Authority. A growing number of governors have used emergency executive orders to impose
restrictions when legislatures have been unable or unwilling to act. Texas Governor Abbott's Executive
Order GA-56 (September 2025) is the most prominent example, banning delta-8 and delta-10 inhalables,
prohibiting sales to anyone under 21, and directing multiple state agencies to begin enforcement within
weeks. Ohio Governor DeWine imposed a 90-day emergency ban in October 2025, targeting products sold
in gas stations and unlicensed retailers. Missouri Governor Parson's Executive Order 24-10 attempted to
ban intoxicating hemp as adulterated food, though enforcement stalled due to a "definitional gridlock"
between the order's language and state statutory definitions. The executive authority model provides
speed, but its durability depends on whether legislatures follow with permanent statutory frameworks.

Four Legal Theories
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State Lead Agency Primary
Theory Key Actions

Virginia VDACS Regulatory
compliance 400+ inspections, $10.8M in fines, retailer registration

Texas TABC / DSHS Executive
authority

GA-56 order, vape ban, 21+ age gate, multi-agency
enforcement

Missouri AG Office Consumer
protection C&D letters, investigations, first lawsuit Feb 2026

Indiana AG Office Controlled
substances AG opinion, 3Chi lawsuit dismissed, state court pending

Florida Dept. of
Agriculture

Regulatory
compliance Operation Safe Summer, total THC standard adopted

Ohio Governor's
Office

Executive
authority 90-day emergency ban, legislative follow-up pending

Connecticut DCP Regulatory
compliance

Tiered framework, systematic inspections, penalty
structure

Nebraska AG Office Controlled
substances Over 200 retailers targeted, product seizures

Arizona AG Office /
ADHS

Controlled
substances

AG opinion (2024), compliance deadline, dispensary
channeling

N. Carolina ALE Regulatory
compliance Retail raids (2024), legislative framework pending
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Regulatory Compliance. In states with existing hemp or cannabis regulatory frameworks, enforcement
operates through compliance inspections, license revocations, and administrative penalties rather than
criminal prosecution. Virginia's Department of Agriculture and Consumer Services (VDACS) established a
dedicated Office of Hemp Enforcement in 2023 and has maintained one of the most aggressive
compliance campaigns in the country: over 400 inspections, nearly $10.8 million in fines between July 2023
and June 2024, and a retailer registration requirement effective November 2024. Connecticut's
Department of Consumer Protection has built a similarly robust system. Tennessee's Alcoholic Beverage
Commission (TABC) began enforcing licensing and testing requirements for THC beverages. Florida's
Department of Agriculture conducted Operation Safe Summer in mid-2025. This theory produces the most
systemic enforcement, but it requires a statutory foundation that many states lack.

Note: Table reflects a representative sample. At least 24 states have documented enforcement activity.

Enforcement Basis by State
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Institutional Challenges

The most persistent enforcement challenge is jurisdictional confusion. Hemp-derived intoxicants straddle
the boundaries of multiple regulatory agencies. In most states, agriculture departments oversee hemp
cultivation, health departments regulate food products, cannabis control boards govern dispensaries, and
law enforcement handles controlled substances.

Intoxicating hemp products do not fit neatly into any single agency's mandate. The result is enforcement
gaps: agriculture departments lack authority over retail consumer products, health departments may not
have jurisdiction over substances that are arguably controlled, and cannabis regulators often have no
statutory authority over products sold outside the dispensary system. Oklahoma's OMMA, for instance,
has publicly stated that current state law explicitly excludes delta-8 and delta-10 from the definition of
cannabis, preventing the agency from regulating these substances even within its own dispensary system.

The Jurisdictional Gap

Even in states with clear legal authority, enforcement resources are vastly outmatched by the scale of the
market. Virginia's campaign, one of the most aggressive in the country, has struggled to keep pace with
the proliferation of retail outlets. Nebraska's Attorney General targeted over 200 retailers but
acknowledged that new shops open faster than enforcement can reach them. The fundamental
asymmetry is structural: enforcement is expensive, slow, and adversarial, while market entry for hemp
intoxicants is cheap, fast, and largely unimpeded in states without licensing requirements. 

Enforcement Asymmetry

State enforcement is further complicated by the interstate nature of the hemp intoxicants market.
Products manufactured in permissive states are shipped nationwide via online sales, arriving in
jurisdictions where they may be illegal. A state attorney general can seize product from a local retailer,
but the manufacturer, operating legally in another state, is beyond reach. The 39-attorney-general
coalition letter to Congress cited this dynamic specifically, arguing that state-level enforcement is
structurally inadequate for a product that moves freely across state lines. P.L. 119-37 will provide federal
authority to address interstate commerce after November 2026, but until then, the enforcement burden
falls almost entirely on individual states.

Interstate Commerce
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Litigation And Legal Challenges
Enforcement actions have generated a wave of litigation, with outcomes that vary by jurisdiction and legal
theory. The most significant cases offer a preview of the legal arguments that will shape the post-2026
landscape.

Virginia's Fourth Circuit ruling upheld the state's regulatory authority, emboldening VDACS to intensify its
compliance campaign. The decision affirmed that states retain broad power to regulate hemp-derived
products within their borders, even products that technically qualify as hemp under the federal definition.

Indiana's 3Chi dismissal removed federal court as a venue for challenging state-level hemp enforcement.
When Judge Sweeney ruled in March 2025 that the question of delta-8's legality was fundamentally a matter
for state courts, it directed the industry's legal challenges into forums where state attorneys general hold
procedural advantages.

Missouri's definitional gridlock illustrates the limits of executive authority. Governor Parson's attempt to
ban intoxicating hemp as adulterated food ran aground because state law explicitly prohibits considering
food adulterated for containing industrial hemp.

Tennessee's injunction and resolution shows that regulatory transitions create litigation risk even in states
actively building frameworks. A December 2024 injunction delayed implementation of Tennessee's hemp
licensing rules, but the state eventually worked through the challenge and TABC began enforcement of
beverage licensing and testing requirements.

The enforcement landscape reveals two things. First, states are not waiting. Whether through controlled
substances theories, consumer protection actions, executive orders, or regulatory compliance campaigns,
public officials across the political spectrum have concluded that the unregulated hemp intoxicants
market poses unacceptable risks. Second, state enforcement alone is structurally insufficient. Interstate
commerce, jurisdictional fragmentation, resource asymmetry, and statutory gaps limit what even the
most aggressive state campaigns can achieve. The passage of P.L. 119-37 provides the federal authority
that 39 attorneys general requested, but the period between now and November 2026 will test every
state's enforcement capacity. Section 9 addresses the specific pressures that enforcement agencies will
face during that transition.

Bottom Line

Enforcement has moved faster than legislation in most states. Attorneys general, governors,

and regulatory agencies have been forced to act with the tools available, often imperfect,

because legislatures have not kept pace with the market. P.L. 119-37 will provide a federal

floor, but effective enforcement will still require state-level infrastructure, dedicated agencies,

and adequate funding.
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Shipping And Common Carriers

The shipment of hemp-derived products through common carriers - including USPS, UPS, FedEx, and
similar services -- has become a significant compliance and enforcement concern. Federal law does not
generally prohibit the shipment of compliant hemp products through interstate commerce.

One of the more intractable challenges facing states that have chosen to restrict or prohibit intoxicating
hemp products is interstate shipment. Because products that meet the federal definition of hemp are legal
to ship through interstate commerce, a state ban on in-state sales does not prevent products from being
mailed directly to consumers from outside the state.

Common carriers - including USPS, UPS, and FedEx - are not required to enforce state-level restrictions on
federally legal hemp, and in most cases do not. A consumer in a state that has banned delta-8 gummies
can order them online from out-of-state, and receive them by mail with no meaningful point of
interdiction.

This dynamic significantly undermines the practical effect of state prohibition. It also creates an uneven
competitive landscape: compliant in-state retailers face competition from out-of-state online sellers
exempt from state rules. The problem is structurally similar to challenges states have faced with alcohol
direct-to-consumer shipping and online tobacco sales, both of which required federal legislative
intervention to give states meaningful enforcement tools. Limitations on a state’s ability to control their
own markets, was one of the key issues raised by Congress in its consideration of P.L. 119-37.

Shipping and Common Carriers
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Key Takeaways

More than 45 bills across 30+ states address hemp intoxicants in current and recent
sessions — an unprecedented legislative surge

Bills fall into three categories: federal alignment (adopting the 0.4 mg cap),
cannabis-system channeling, comprehensive hemp restrictions

Regulatory bills cluster around three models: the alcohol-regulator approach,
beverage-specific carve-outs, and standalone hemp frameworks

Synthetic and converted cannabinoid bans are near-universal across all bill types,
and age 21 is the consensus floor

THC beverages have emerged as a distinct legislative category with their own policy
conversation, separate from other hemp intoxicants

ATACH HEMP INTOXICANTS REPORT 2026

Pending State Legislation in 2026
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State Surge, Driven By Early Federal Inaction
The volume of state legislation addressing intoxicating hemp products in 2025 and early 2026 is
unprecedented. More than 45 bills across at least 30 states have been introduced in the current and most
recent legislative sessions, ranging from outright prohibitions to comprehensive regulatory frameworks. This
surge did not happen in a vacuum. For years, the federal government failed to address the consumer
product implications of the 2018 Farm Bill's hemp definition, leaving states to fill a regulatory void that grew
wider with each passing session. By the time Congress acted with P.L. 119-37 in late 2025, dozens of states
had already begun crafting their own solutions, and the passage of the federal law has only accelerated that
trend.

The result is a diverse and rapidly evolving landscape. Some states are moving to align with the new federal
definition. Others are building standalone regulatory systems. Still others are channeling hemp intoxicants
into their existing cannabis programs. And a handful are attempting to carve out space specifically for
hemp-derived THC beverages while restricting other product categories.

A significant share of pending legislation aims to narrow or eliminate the retail market for intoxicating
hemp products. These bills generally fall into three categories: federal alignment measures that adopt the
P.L. 119-37 definition and potency caps before the November 2026 deadline; cannabis-system channeling
bills that route hemp intoxicants into existing licensed cannabis dispensaries; and systems that restrict the
products entirely.

Federal Alignment. Several states are proactively adopting the federal 0.4 mg total THC per container
standard and total THC definition ahead of the federal effective date. New Jersey has already enacted
S4509 into law, becoming one of the first states to formally align with the new federal definition, with a
compressed product liquidation timeline that phases out noncompliant products well before the
November 2026 federal deadline. South Dakota has introduced similar alignment measures. Missouri
passed a hemp measure that restricted intoxicating products tied to the federal definition. And SB-49 in
Pennsylvania would adopt the federal definition. Indiana and Wisconsin both introduced bills that would
have aligned hemp law with the new federal definition, but failed to pass after much debate.

Cannabis-System Channeling. States with established adult-use cannabis markets are increasingly
directing intoxicating hemp products into their licensed systems. California's AB 8 and Ohio's SB 56 are the
most prominent examples. SB 56 was enacted and took effect March 20, 2026, requiring hemp intoxicants
to be sold exclusively through licensed cannabis dispensaries. Maryland and Michigan have pursued
similar approaches through a combination of legislation and enforcement action. This model protects the
revenue base of licensed cannabis operators and ensures that intoxicating THC products are treated
equally under the law.

Comprehensive Restrictions. Outright bans remain the least common approach. Montana enacted the
only comprehensive ban in 2025, combining a 0.5 mg per serving cap with a delta-9 sales prohibition in a
belt-and-suspenders approach that eliminates roughly 80 to 90 percent of the existing retail market.
South Carolina, Mississippi, and Alabama have introduced prohibition bills for 2026. These tend to surface
in states without adult-use cannabis programs where lawmakers view hemp intoxicants as an end-run
around their state's position on cannabis legalization.

Bills That Restrict
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On the other side of the ledger, a growing number of states are choosing to build regulatory frameworks
that allow intoxicating hemp products to remain legal under defined conditions. These bills typically
include age restrictions, manufacturer and retailer licensing, testing and labeling standards, potency
limits, and retail channel controls. Three models dominate.

The Alcohol Model. The fastest-growing legislative approach places hemp products, particularly
beverages, under the jurisdiction of state alcoholic beverage commissions or liquor control boards.
Tennessee's HB 1376, Alabama's HB 445, New Hampshire's SB 485, Wisconsin's SB 681, Missouri, and
Oklahoma's SB 2092 all follow variations of this model. The logic is straightforward: alcoholic beverage
regulators already operate three-tier distribution systems, enforce age restrictions, conduct retail
inspections, and manage product safety standards. Applying that infrastructure to hemp-derived THC
beverages avoids building a new regulatory apparatus from scratch. Tennessee's version adds a 2-cent-
per-milligram wholesale cannabinoid tax and prohibits all online and delivery sales.

Beverage-Specific Carve-Outs. A related but distinct approach creates a regulated lane exclusively for
hemp-derived THC beverages while restricting or banning other intoxicating hemp product categories.
Kentucky enacted a beverage-focused framework in 2025 through the regulatory process initiated by SB
202, establishing a three-tier alcohol-model distribution system with University of Kentucky testing
oversight. New York's S8575 caps beverages at 5 mg THC per container with a 10 percent excise tax.
Rhode Island and multiple competing Florida bills (SB 1368, HB 1409, SB 1678, HB 801) are pursuing similar
beverage-specific approaches. In the last two years, THC beverages have emerged as a distinct
regulatory category with their own legislative conversation, separate from the broader hemp intoxicants
debate.

Standalone Regulatory Frameworks. Some states are building comprehensive regulatory systems that
cover the full range of intoxicating hemp products, not just beverages. Connecticut's HB 6855 and South
Carolina's HB 4759 both create licensing, testing, and retail frameworks, with its own cost structures.
Illinois has competing bills (SB 20 for cannabis channeling, HB 64 for standalone regulation), reflecting an
unresolved debate within the legislature about which model to pursue.

Bills That Regulate
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What The Legislative Landscape Tells Us
Viewed as a whole, the 2025 and 2026 legislative activity reveals several patterns that hold regardless of
which individual bills ultimately pass.

Synthetic and converted cannabinoid bans are near-universal. Across nearly every bill, regardless of
whether the overall approach is restrictive or regulatory, bans on synthetic, semi-synthetic, and
chemically converted cannabinoids appear. Delta-8, delta-10, HHC, THC-O, and similar cannabinoids
produced through CBD conversion are being excluded from legal markets at both the state and federal
level simultaneously. The market for converted cannabinoids, which drove the initial hemp intoxicant
boom, is closing.

Age 21 is the floor. Virtually every bill creating a regulatory framework sets the minimum purchase age
at 21. The small number of states that initially set the age at 18 are moving to 21 in their 2026 sessions.

Beverages have their own lane. Perhaps the most significant development of the past two years is the
emergence of hemp-derived THC beverages as a distinct regulatory category. What began with a handful
of early-mover states like Minnesota and Kentucky has become a nationwide pattern. At least eight states
have dedicated beverage carve-outs or beverage-specific legislation, and the alcohol-model regulatory
approach is the fastest-growing legislative template. The beverage conversation is increasingly separate
from the conversation about other intoxicating hemp products, with its own set of policy assumptions,
regulatory models, and political dynamics.

Converging Consensus

Where states continue to diverge is on the fundamental question of market access. State bills that adopt
the federal 0.4 mg cap prohibit intoxicating hemp products. Cannabis-channeling bills preserve access but
only through existing dispensaries, creating parity between intoxicating cannabinoids regardless of
source. Beverage carve-outs create narrow but viable retail lanes. And standalone frameworks attempt to
preserve broader market access under new rules. These are not just different regulatory mechanisms; they
represent fundamentally different answers to the question of whether intoxicating hemp products should
continue to exist and if parity with intoxicating cannabis products is appropriate.

Diverging Approaches

The legislative record does not yet tell us which approach will prevail. What it does tell us is

that the status quo over the past few years, an unregulated market operating in a federal gray

area, is ending. The open question for 2026 is not whether states will act, but how.
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Two additional bills passed their state legislatures in the days before this report's publication and await
their governors' signatures. In Missouri, HB 2641, the Intoxicating Cannabinoid Control Act, passed the
Senate 25-5 on April 1, 2026, following an earlier House vote of 109-34. The bill would align Missouri's law
with the P.L. 119-37 total THC standard, with an effective date of November 12, 2026, moving the state
from the unregulated column into the regulated category. In Georgia, SB 33 passed the House after the
chamber agreed to Senate amendments on April 2, 2026. The bill establishes a total THC standard for
hemp products, closing Georgia's existing gap on that foundational definition - also a significant shift
toward tightening standards. 

Current as of this Report

The volume of pending legislation confirms that state lawmakers across the political spectrum view the
current hemp intoxicants market as unsustainable. The range of approaches reflects genuine
disagreement about the right approach, but there is broad consensus that regulation is necessary. For
industry stakeholders, the most constructive reading of this landscape is not which bills will pass but which
policy mechanisms are gaining traction across multiple jurisdictions. The trends toward synthetic and
converted cannabinoid exclusion, age-gating to 21 and up, and beverage-specific regulatory lanes are
durable and likely to set the stage for whatever framework emerges on the other side of the federal
transition.

Bottom Line
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Key Takeaways

THC beverages are gaining interest for a possible stand-alone regulatory system

Three models are emerging: the alcohol-regulator model (Kentucky, Tennessee,
Alabama), beverage-specific carve-outs (New York, Rhode Island), and general
retail with beverage rules (Minnesota)

Most THC in hemp-derived beverages is chemically converted from CBD, not
naturally extracted — raising both the potency cap and converted-cannabinoid
exclusion under P.L. 119-37

No state's operational beverage limit is currently at or below the federal 0.4 mg per-
container cap

The federal law creates a challenge for the beverage industry: potency exceeds the
cap, and the manufacturing process may independently disqualify the product

ATACH HEMP INTOXICANTS REPORT 2026

THC Beverages From Hemp
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THC Beverages Regulation
THC beverages occupy a unique space in the hemp intoxicants debate. Unlike edibles, vapes, tinctures, or
concentrates, beverages come in a format consumers and regulators are already familiar with. A 12-ounce
can is a known format and serving size. Onset times for beverages are typically faster and more predictable
than edibles. And the format can fit into existing alcohol regulatory infrastructure, from retail licensing and
distribution networks to age verification at the point of sale.

Legislators who are unwilling to allow unregulated hemp edibles or vapes in gas stations have shown some
interest in a controlled beverage pathway, particularly when it mirrors the alcohol model they already
oversee.

Kentucky offers the clearest example of a state that chose to regulate hemp beverages through its
existing alcohol infrastructure. SB 202, enacted in 2025, places hemp-derived beverages containing
intoxicating cannabinoids under the jurisdiction of the Alcoholic Beverage Control Board and caps them
at 5 mg of intoxicating cannabinoids per 12 ounces. The framework operates on a three-tier model
(manufacturer, distributor, retailer) and restricts beverage sales to package stores (liquor retailers). Non-
beverage hemp products remain under a separate health department framework.

Kentucky's path to this framework was not smooth. The state went through enforcement raids, litigation,
emergency regulations, and a proposed moratorium before the legislature settled on a regulatory
approach. Senate testing of hemp beverage samples through the University of Kentucky found THC
amounts inconsistent with product labeling, reinforcing the case for mandatory testing and
manufacturing oversight. The result is one of the few state frameworks that treats hemp beverages as a
distinct, regulated product category within an established licensing and enforcement system.

Kentucky: A Working Beverage Model

THC beverages are the fastest-growing segment of the hemp-derived intoxicants market. Minnesota's
operational framework (5 mg THC per serving, 50 mg per package, 21-plus, available at restaurants,
grocery stores, and breweries) has demonstrated consumer demand and generated tax revenue. Multiple
states are now considering beverage-specific carve-outs or alcohol-model regulation, even as they
restrict or ban other hemp intoxicant product types.

However, the growth of this market comes with a significant and often overlooked manufacturing
concern. The THC in hemp-derived beverages is, in most cases, not naturally occurring delta-9 THC
extracted directly from the plant. It is converted from CBD through chemical processes using solvents,
reagents, and acids. This is the same conversion chemistry that produces delta-8, delta-10, and other
converted cannabinoids that Congress targeted in P.L. 119-37. Converted THC raises questions about
byproducts, contaminant profiles, and manufacturing consistency that do not apply to naturally produced
cannabinoids. Most consumers purchasing THC beverages are unaware that the THC in their drink could
be synthetically derived from CBD rather than extracted from the cannabis plant, and few state
regulatory frameworks require disclosure of the conversion process or track sourse material.

The Market Reality
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How States Are Approaching Beverages

The alcohol model. Kentucky (SB 202), Tennessee (HB 1376 via TABC), and Alabama (HB 445 via ABC
Board) place hemp products, including beverages, under alcoholic beverage commissions or liquor control
boards. This approach uses familiar three-tier distribution (manufacturer, distributor, retailer), existing
retail licensing, and established enforcement infrastructure. Tennessee's version is the most aggressive,
adding a 2-cent-per-milligram wholesale cannabinoid tax and banning online and delivery sales.
Alabama's framework is broader than beverages alone, covering all consumable hemp products through
the ABC Board with a 10 mg per serving cap and retail limited to licensed shops, pharmacies, and large
groceries. Several additional states, including Missouri (HB 2765/SB 993) and Oklahoma (SB 2092),
introduced bills that would adopt similar alcohol-regulator models, but none have been enacted. 

The beverage carve-out. New York (S8575), Rhode Island (SB 984), and several Florida proposals would
create regulated lanes specifically for hemp-derived THC beverages while restricting or banning other
product forms. New York's bill caps beverages at 5 mg THC per container with a 10 percent excise tax
projected to generate over $50 million annually. Rhode Island's approach routes beverages through liquor
stores while keeping other hemp intoxicants in the dispensary system. At the time of this report, a
proposal in Massachusetts (S.2663) would span both the cannabis and alcohol regulatory structures, with
single-serving beverages available through alcohol licensees and multi-serving products restricted to
cannabis retailers.

General retail with beverage rules. Minnesota operates the broadest version of this model: 5 mg THC per
serving, 50 mg per package, 21-plus age requirement, and sales permitted at restaurants, grocery stores,
breweries, and liquor stores. The framework does not require beverages to go through cannabis
dispensaries or alcohol-only retailers. This model maximizes market access but depends on robust testing
and enforcement to maintain consumer safety standards across a wide retail footprint.

Three Emerging Models
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State Beverage
(mg/serving) Note

TN 15 Highest in the nation; TABC enforcement

AL, GA 10 Adult-only licensed retail

MN, LA 5 MN: most mature market; LA: 40mg/pkg max

KY 5 Alcohol three-tier; beverage-only framework

CT 3 Tiered moderate vs. high-THC system

OR, CO 2 CO: mandatory 15:1 CBD:THC ratio

NY 1 10mg/package max

NJ 1 Updated to federal definition by November 2026

HI 0.5 Most restrictive beverage limit in the nation

Federal (P.L. 119-37) 0.4 mg/container Effective Nov 2026; per container, not per serving
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Per-serving THC limits for beverages vary dramatically across states that have enacted regulations. The
table below includes only operational frameworks; several pending bills (including proposals in New York,
Rhode Island, and Massachusetts) would establish additional limits if enacted.

The Potency Spectrum

The gap between where state markets are operating and where federal law is heading is the central
tension in THC beverage policy.
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Key Takeaways

Banks, insurers, and payment processors are reassessing how they manage
compliance obligations for businesses selling hemp intoxicants

Liquidation of noncompliant inventory is anticipated in advance of November 2026

After November, 280E tax exposure applies to the entire enterprise of any business
selling products above the federal cap — not just individual product lines

The federal redefinition creates a legal foundation for CBD products— states must
ensure intoxicants regulation doesn't inadvertently interfere with non-intoxicating
CBD

ATACH HEMP INTOXICANTS REPORT 2026

The Transition Year
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The Deadline Is November; The Market Change Is
Already Underway
P.L. 119-37 takes effect on November 12, 2026, one year after enactment. On that date, the federal definition
of hemp is in effect: the total THC cap becomes 0.4 mg per container, and synthetic and chemically
converted cannabinoids are removed from the definition of hemp. Products that do not meet the new
standard become controlled substances under the Controlled Substances Act.

But the market is not waiting for November. Banks, payment processors, insurance carriers, and supply
chain partners operate prospectively. They do not wait for a law to take effect before adjusting to the risks.
Some financial institutions have already begun reviewing hemp-related accounts. Carriers have started
asking questions about product lines. The pattern is familiar to anyone who has watched how the financial
sector responds to shifting federal policy, and it will accelerate as the deadline approaches.

This Section examines the changes expected during the transition year, and the early signals that indicate
how the transition is taking shape.

Banking and Payments. Financial institutions are typically the first to move when federal policy shifts.
Banks and credit unions serving hemp businesses are conducting enhanced due diligence reviews, and
some are exiting relationships with clients whose product lines will be noncompliant after November.
Payment processors, already under tight scrutiny from card network compliance programs, are beginning
to decline transactions for intoxicating hemp products. This mirrors what happened in the early years of
state cannabis legalization: financial institutions pulled back before enforcement materialized, because
the risk calculus changed the moment the law did. This same dynamic is playing out now, months ahead of
the effective date.

Contracts and Insurance. Business relationships built around intoxicating hemp products are starting to
fray. Supply contracts, distribution agreements, and licensing arrangements that assumed continued
federal legality face renegotiation or termination as counterparties assess their post-November exposure.
Insurance carriers are adding exclusions for hemp intoxicant operations or declining renewals.
Commercial landlords leasing space to hemp retailers are reassessing those relationships. None of these
actions require the November deadline to have already arrived; these are proactive measures by
affiliated industries highly adept at adjusting to shifting risk criteria, and are likely to take effect far
ahead of the November deadline.

What Changes Before the End of the Year

What federal enforcement actually looks like after November remains an open question. Congressional
researchers have noted that neither the FDA nor DEA have resources to police the hemp intoxicants
market at a retail level. The FDA has not yet published the required cannabinoid scheduling lists, and the
agency's enforcement track record on hemp since 2018 has been thin. Federal enforcement is likely to be
selective, focused on manufacturers and distributors rather than individual retailers. States that have
already built their own enforcement infrastructure will be far better positioned than those waiting on
Washington.

Federal Enforcement Capacity
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Reading The Early Signals

As of early 2026, USDA's hemp program still references the 0.3 percent delta-9 THC threshold rather than
the new total THC standard, and the AMS form revision currently under review at OMB does not
incorporate any P.L. 119-37 language. The law does not take effect until November, so the agencies are not
technically behind schedule, but the practical effect is a forced pause: businesses and state regulators
looking for federal guidance on how to prepare are not finding it yet. The FDA cannabinoid scheduling
lists required under P.L. 119-37, however, are still forthcoming, and the longer detailed guidance takes to
arrive, the less lead time the market has to adjust.

Federal implementation is in a holding pattern

As Section 7 discusses, more than 45 bills across 30 states are addressing intoxicating hemp products in
the current and most recent sessions. New Jersey has already enacted federal alignment legislation.
Several states are building regulatory frameworks on their own timelines. State compliance requirements
will likely be in place before federal requirements are fully articulated, creating a patchwork that multi-
state businesses will need to navigate independently.

States are not waiting

Several indicators point to how the transition is taking shape.

Beyond its legal mechanics, the federal redefinition is functioning as something more fundamental: a
clear indication of Congress’ intent and an end to the definitional exploits that sustained the intoxicating
hemp market since 2018. The delta-9-only loophole, the THCA flower workaround, the converted
cannabinoid gray area: P.L. 119-37 addresses all of them. And even though the law has not yet taken
effect, states are already adopting it as a standard. New Jersey has enacted it. Indiana is advancing it.
Multiple states are referencing the federal total THC framework in their own 2026 bills. The federal
definition is becoming the baseline, and states that continue to treat intoxicating products as hemp will
increasingly be outliers. That shift is already happening, and it will only accelerate as November
approaches.

The Definition as Inflection Point
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The federal redefinition does more than close the door on intoxicating hemp products. It also creates a
clear federal legal foundation for CBD for the first time. Since the 2018 Farm Bill, CBD has existed in a
regulatory gray area: technically derived from legal hemp, but never formally authorized by the FDA as a
food ingredient, dietary supplement, or consumer product. P.L. 119-37 resolves the first step - definitional
ambiguity. Products that fall within the new hemp definition, including CBD that meets the total THC cap
and does not contain synthetic or converted cannabinoids, will have unambiguous federal legal status.
That must be resolved before the process can move further.

It also creates a new set of considerations for states. The definition means there will be CBD producers
operating legally at every level of the supply chain: hemp farming, processing, manufacturing, and retail
sales. Those operations will need regulatory frameworks, and outside of USDA's role in agricultural
production, that responsibility will fall largely to the states. The challenge is calibration. As states move to
regulate hemp intoxicants as the same or similar to cannabis, they need to ensure that they do not
inadvertently make it impossible to operate a legal CBD business. Overly broad definitions, blanket THC
bans that do not account for trace amounts, or licensing regimes designed for intoxicants that are applied
to non-intoxicating products could create unintended conflict between state and federal law. Getting the
intoxicants regulation right matters; so does making sure the non-intoxicating hemp market has room to
function.

The Other Side of the Coin: CBD Finally Gets a Legal Foundation

The 0.4 mg total THC per-container cap established by P.L. 119-37 is historically significant in a way that
has received little attention. It represents the first time in American history that any level of THC has been
expressly permitted, by the federal government, in a finished consumer product outside the
pharmaceutical lane. Establishing this threshold simultaneously closes the “intoxicating hemp” loophole
and acknowledges that trace-level THC in consumer products (not just plants) is permissible.

The 0.4 mg THC Threshold is a Key Milestone

The 2018 Farm Bill created an unintended gray market for hemp intoxicants. Beginning November 12,
2026, intoxicating hemp products — whether derived from THCA flower, converted cannabinoids, or
synthetic chemistry — are no longer hemp under federal law.

States are legislating at an unprecedented pace to ensure alignment come November, and the sector is
adjusting. The opportunity ahead — a regulated CBD market, a normalized cannabis industry, and
national standards built on years of state-level market data — prioritizes consumer protections and
matures a nascent industry. As regulators and lawmakers look to the future, the solutions will depend on
the desire for self-regulation, compliance, and working within a regulated system rather than outside it.

Bottom Line
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Union Calendar No. 537 
119TH CONGRESS 

2D SESSION H. R. 7567 
[Report No. 119–620] 

To provide for the reform and continuation of agricultural and other programs 

of the Department of Agriculture through fiscal year 2031, and for 

other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 13, 2026 

Mr. THOMPSON of Pennsylvania introduced the following bill; which was 

referred to the Committee on Agriculture 

APRIL 21, 2026 

Reported with an amendment, committed to the Committee of the Whole 

House on the State of the Union, and ordered to be printed 

[Strike out all after the enacting clause and insert the part printed in italic] 

[For text of introduced bill, see copy of bill as introduced on February 13, 2026] 
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(IV) by inserting after clause (v) 1

the following: 2

‘‘(vi) develop food waste-to-energy oper-3

ations;’’; and 4

(5) in subsection (e), by striking ‘‘2023’’ and in-5

serting ‘‘2031’’. 6

SEC. 10004. NATIONAL PLANT DIAGNOSTICS NETWORK. 7

Section 12203(c)(5) of the Agriculture Improvement 8

Act of 2018 (7 U.S.C. 8914(c)(5)) is amended by striking 9

‘‘2023’’ and inserting ‘‘2031’’. 10

SEC. 10005. HEMP PRODUCTION. 11

(a) STATE AND TRIBAL PLANS.—Section 297B of the 12

Agricultural Marketing Act of 1946 (7 U.S.C. 1639p) is 13

amended— 14

(1) in subsection (a)— 15

(A) in paragraph (2)— 16

(i) in subparagraph (A)— 17

(I) by redesignating clauses (ii) 18

through (vii) as clauses (iii) through 19

(viii), respectively; 20

(II) by inserting after clause (i) 21

the following: 22

‘‘(ii) a procedure under which a hemp 23

producer shall be required to designate the 24
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procedure when developing sampling plans 1

for any producer who elects to be designated 2

as a producer of only industrial hemp 3

under subparagraph (A)(ii)(I); 4

‘‘(ii) notwithstanding subsection 5

(e)(3)(B)(i), a procedure for eliminating the 6

10-year period of ineligibility following the 7

date of conviction for a felony related to a 8

controlled substance for producers who elect 9

to be designated as producers of only indus-10

trial hemp under subparagraph (A)(ii); and 11

‘‘(iii) any other practice’’; and 12

(B) by adding at the end the following: 13

‘‘(4) INSPECTION OF INDUSTRIAL HEMP PRO-14

DUCERS.— 15

‘‘(A) IN GENERAL.—If a State or Tribal 16

plan referred to in paragraph (1) includes proce-17

dures for reducing or eliminating sampling or 18

testing requirements under paragraph (2)(B)(i) 19

for a producer of industrial hemp, the State or 20

Indian tribe shall require the producer to pro-21

vide documentation that demonstrates a clear in-22

tent to produce, and use in-field practices con-23

sistent with production of, only industrial hemp, 24

such as a seed tag, sales contract, Farm Service 25
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Agency report, harvest technique, or harvest in-1

spection. 2

‘‘(B) TESTING.—If a producer fails to pro-3

vide the documentation required under subpara-4

graph (A), the State or Indian tribe involved 5

shall require the producer to conduct the testing 6

described in paragraph (2)(A)(iii).’’; 7

(2) in subsection (e)(2)(A)(iii), by striking 8

‘‘delta-9’’ and all that follows through ‘‘percent’’ and 9

inserting the following: ‘‘total tetrahydrocannabinol 10

concentration (including tetrahydrocannabinolic acid) 11

of not more than 0.3 percent in the plant’’; and 12

(3) in subsection (e)(3)— 13

(A) by amending subparagraph (A) to read 14

as follows: 15

‘‘(A) REPORTING.— 16

‘‘(i) IN GENERAL.—In the case of a 17

State department of agriculture or a Tribal 18

Government with respect to which a State 19

or Tribal plan is approved under subsection 20

(b), such State department of agriculture or 21

Tribal Government (as applicable) shall im-22

mediately report a hemp producer to the At-23

torney General and, as applicable, the chief 24

law enforcement officer of the State or In-25
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dian tribe, if the State department of agri-1

culture or Tribal Government (as applica-2

ble) determines that the hemp producer 3

has— 4

‘‘(I) violated the State or Tribal 5

plan with a culpable mental state 6

greater than negligence; or 7

‘‘(II) violated the State or Tribal 8

plan by producing a crop that is in-9

consistent with the designation of only 10

industrial hemp under subsection 11

(a)(2)(A)(ii). 12

‘‘(ii) EXCEPTION.—Paragraph (1) 13

shall not apply with respect to— 14

‘‘(I) a violation described in sub-15

clause (I) of clause (i); or 16

‘‘(II) the production of a crop in-17

consistent with its designation, as de-18

scribed in subclause (II) of such 19

clause.’’; 20

(B) in subparagraph (B), by amending 21

clause (ii) to read as follows: 22

‘‘(ii) EXCEPTION.—Clause (i) shall not 23

apply to any person growing hemp that 24

designates the type of production as only 25
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industrial hemp under subsection 1

(a)(2)(A)(ii) if— 2

‘‘(I) the State or Tribal plan ap-3

proved under subsection (b) includes a 4

procedure described in subsection 5

(a)(2)(B)(ii); or 6

‘‘(II) the plan established by the 7

Secretary under section 297C includes 8

a procedure described in subsection 9

(a)(2)(B)(ii) of such section.’’; and 10

(C) by adding at the end the following: 11

‘‘(D) PRODUCTION INCONSISTENT WITH IN-12

DUSTRIAL HEMP DESIGNATION.—Any person 13

who knowingly produces a crop that is incon-14

sistent with the designation of only industrial 15

hemp under subsection (a)(2)(A)(ii) shall be in-16

eligible to participate in the program established 17

under this section for a period of 5 years begin-18

ning on the date of the violation.’’. 19

(b) DEPARTMENT OF AGRICULTURE.—Section 297C of 20

the Agricultural Marketing Act of 1946 (7 U.S.C. 1639q) 21

is amended— 22

(1) in subsection (a)— 23

(A) in paragraph (2)— 24

VerDate Sep 11 2014 22:01 Apr 21, 2026 Jkt 069200 PO 00000 Frm 00668 Fmt 6652 Sfmt 6203 E:\BILLS\H7567.RH H7567ss
av

ag
e 

on
 L

A
P

JG
3W

LY
3P

R
O

D
 w

ith
 B

IL
LS



669 

•HR 7567 RH

(i) by striking ‘‘paragraph (1) shall’’ 1

and all that follows through ‘‘practice to 2

maintain’’ and inserting the following: 3

‘‘paragraph (1)— 4

‘‘(A) shall include— 5

‘‘(i) a practice to maintain’’; 6

(ii) in subparagraph (C), by redesig-7

nating clauses (i) and (ii) as subclauses (I) 8

and (II), respectively, and moving the mar-9

gins of such subclauses (as so redesignated) 10

two ems to the right; 11

(iii) by redesignating subparagraphs 12

(B) through (E) as clauses (iii) through 13

(vi), respectively, and moving the margins 14

of such clauses (as so redesignated) two ems 15

to the right; 16

(iv) by inserting after clause (i) (as 17

designated by clause (i) of this subpara-18

graph) the following: 19

‘‘(ii) a procedure under which the Sec-20

retary shall require a hemp producer to des-21

ignate the type of production of the hemp 22

producer as— 23

‘‘(I) only industrial hemp; or 24
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‘‘(II) hemp grown for any purpose 1

other than industrial hemp;’’; 2

(v) in clause (iii) (as redesignated by 3

clause (iii) of this subparagraph)— 4

(I) by inserting ‘‘except as pro-5

vided in subparagraph (B)(i),’’ before 6

‘‘a procedure’’; and 7

(II) by striking ‘‘delta-9 8

tetrahydrocannabinol concentration’’ 9

and inserting ‘‘total 10

tetrahydrocannabinol concentration 11

(including tetrahydrocannabinolic 12

acid)’’; 13

(vi) in clause (v) (as redesignated by 14

clause (iii) of this subparagraph), by insert-15

ing ‘‘and’’ after the semicolon at the end; 16

(vii) by striking subparagraph (F); 17

and 18

(viii) by adding at the end the fol-19

lowing: 20

‘‘(B) may include— 21

‘‘(i) notwithstanding subparagraph 22

(A)(iii), a procedure for the use of visual 23

inspections, performance-based sampling 24

methodologies, certified seed, or a similar 25
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procedure when developing sampling plans 1

for any producer who elects to be designated 2

as a producer of only industrial hemp 3

under subparagraph (A)(ii); 4

‘‘(ii) notwithstanding section 5

297B(e)(3)(B)(i), a procedure for elimi-6

nating the 10-year period of ineligibility 7

following the date of conviction for a felony 8

related to a controlled substance for pro-9

ducers who elect to be designated as pro-10

ducers of only industrial hemp under sub-11

paragraph (A)(ii); and 12

‘‘(iii) such other practices or proce-13

dures as the Secretary considers to be ap-14

propriate, to the extent that the practice or 15

procedure is consistent with this subtitle.’’; 16

and 17

(B) by adding at the end the following: 18

‘‘(3) INSPECTIONS OF INDUSTRIAL HEMP PRO-19

DUCERS.— 20

‘‘(A) IN GENERAL.—If a plan referred to in 21

paragraph (1) includes procedures for reducing 22

or eliminating sampling or testing requirements 23

under paragraph (2)(B)(i) for a producer of only 24

industrial hemp, the Secretary shall require the 25
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producer to provide documentation that dem-1

onstrates a clear intent to produce, and use in- 2

field practices consistent with production of, in-3

dustrial hemp, such as a seed tag, sales contract, 4

Farm Service Agency report, harvest technique, 5

or harvest inspection. 6

‘‘(B) TESTING.—If a producer fails to pro-7

vide the appropriate documentation required 8

under subparagraph (A), the Secretary shall re-9

quire the producer to conduct the testing de-10

scribed in paragraph (2)(A)(iii).’’; and 11

(2) in subsection (d)(2)— 12

(A) in subparagraph (B), by striking ‘‘and’’ 13

at the end; 14

(B) in subparagraph (C)— 15

(i) by redesignating clauses (i) and (ii) 16

as clauses (ii) and (iii), respectively; 17

(ii) by inserting before clause (ii) (as 18

so redesignated), the following: 19

‘‘(i) the designation of the type of pro-20

duction of the hemp producers under section 21

297B(a)(2)(A)(ii) or under subsection 22

(a)(2)(A)(ii) of this section;’’; and 23
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(iii) in clause (iii), (as so redesig-1

nated), by striking the period at the end 2

and inserting ‘‘; and’’; and 3

(C) by adding at the end the following: 4

‘‘(D) the laboratory certificate of analysis 5

for hemp disposed of under section 6

297B(a)(2)(A)(iv) or subsection (a)(2)(A)(iv) of 7

this section.’’. 8

(c) REGULATIONS AND GUIDELINES; EFFECT ON 9

OTHER LAW.—Section 297D of the Agricultural Marketing 10

Act of 1946 (7 U.S.C. 1639r) is amended— 11

(1) in the section heading, by striking ‘‘REGU-12

LATIONS AND GUIDELINES’’ and inserting ‘‘AD-13

MINISTRATION, REGULATIONS, AND GUIDE-14

LINES’’; and 15

(2) in subsection (a)— 16

(A) in the subsection heading, by striking 17

‘‘PROMULGATION OF REGULATIONS AND 18

GUIDELINES’’ and inserting ‘‘ADMINISTRA-19

TION, REGULATIONS, AND GUIDELINES’’; 20

and 21

(B) by adding at the end the following: 22

‘‘(3) LABORATORY ACCREDITATION.—The Sec-23

retary, in consultation with the Administrator of the 24

Drug Enforcement Administration, shall establish a 25
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process by which the Department of Agriculture can 1

issue certificates of accreditation to laboratories for 2

the purposes of testing hemp in accordance with this 3

subtitle.’’. 4

SEC. 10006. PILOT PROGRAM FOR THE INTRA-ORGANIZA-5

TIONAL MOVEMENT OF GENETICALLY ENGI-6

NEERED MICROORGANISMS BY CERTAIN AU-7

THORIZED PARTIES. 8

Subtitle A of the Plant Protection Act (7 U.S.C. 7711 9

et seq.) is amended by adding at the end the following: 10

‘‘SEC. 420A. PILOT PROGRAM FOR THE INTRA-ORGANIZA-11

TIONAL MOVEMENT OF GENETICALLY ENGI-12

NEERED MICROORGANISMS BY CERTAIN AU-13

THORIZED PARTIES. 14

‘‘(a) DEFINITIONS.—In this section: 15

‘‘(1) COVERED MICROORGANISM.—The term ‘cov-16

ered microorganism’— 17

‘‘(A) means a genetically engineered micro-18

organism that is a plant pest or may pose a 19

plant pest risk; and 20

‘‘(B) does not include listed agents or toxins 21

(as defined in section 212(l) of the Agricultural 22

Bioterrorism Protection Act of 2002 (7 U.S.C. 23

8401(l))). 24
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‘‘(2) COVERED UNAUTHORIZED RELEASE.—The 1

term ‘covered unauthorized release’ means an unau-2

thorized release of a covered microorganism, including 3

such a release that a responsible party suspects took 4

place. 5

‘‘(3) PILOT PROGRAM.—The term ‘pilot program’ 6

means the pilot program established under subsection 7

(b). 8

‘‘(4) PLANT PEST RISK.—The term ‘plant pest 9

risk’ has the meaning given such term in section 10

340.3 of title 7, Code of Federal Regulations (or suc-11

cessor regulations). 12

‘‘(5) RESPONSIBLE PARTY.—The term ‘respon-13

sible party’ means a partnership, corporation, asso-14

ciation, joint venture, or other legal entity that— 15

‘‘(A) has a physical address in the United 16

States; 17

‘‘(B) is not owned by or otherwise affiliated 18

with the government of a country of concern (as 19

defined in section 10638 of the CHIPS Act of 20

2022 (42 U.S.C. 19237)); 21

‘‘(C) has more than 1 responsible party bio-22

containment facility; 23
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‘‘(D) employs quality control personnel that 1

are capable of overseeing the movement and con-2

trol of covered microorganisms; 3

‘‘(E) has, in each of the 3 years preceding 4

enrollment in the pilot program, moved plant 5

pests pursuant to permits granted by the Sec-6

retary under this Act; 7

‘‘(F) has the ability and resources to ensure 8

compliance with the requirements under sub-9

section (e) for the duration of the pilot program; 10

‘‘(G) has implemented the precautions spec-11

ified in subsection (e) to prevent the unauthor-12

ized release of covered microorganisms; and 13

‘‘(H) has not, during the 5-year period pre-14

ceding the date on which the relevant application 15

is submitted under subsection (c)— 16

‘‘(i) caused an unauthorized release of 17

a plant pest; 18

‘‘(ii) materially failed to comply with 19

a permit granted by the Secretary for the 20

interstate movement of plant pests; or 21

‘‘(iii) violated any provision of this 22

section (including regulations promulgated 23

thereunder). 24
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‘‘(6) RESPONSIBLE PARTY BIOCONTAINMENT FA-1

CILITY.—The term ‘responsible party biocontainment 2

facility’— 3

‘‘(A) means a physical structure or portion 4

thereof, constructed and maintained in order to 5

contain plant pests, that is under the control of, 6

or operated by, a responsible party within the 7

contiguous United States; and 8

‘‘(B) includes sites under the control of, or 9

operated by, any parent organization, sub-10

sidiary, or affiliate of the responsible party. 11

‘‘(b) ESTABLISHMENT.—Not later than 100 days after 12

the date of enactment of this section, the Secretary shall 13

establish a pilot program under which the Secretary shall 14

authorize not more than 75 responsible parties— 15

‘‘(1) to move covered microorganisms in inter-16

state commerce between responsible party biocontain-17

ment facilities without a permit; and 18

‘‘(2) to maintain control over and dispose of 19

such covered microorganisms. 20

‘‘(c) APPLICATION.— 21

‘‘(1) IN GENERAL.—The Secretary shall accept 22

applications from responsible parties for enrollment 23

in the pilot program during a 45-day application pe-24

riod, beginning on the date on which the pilot pro-25
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gram is established under subsection (b), using a web- 1

based application process established by the Secretary. 2

‘‘(2) CONTENTS.—An application submitted by a 3

responsible party for enrollment in the pilot program 4

shall include the following: 5

‘‘(A) The name and contact information of 6

the responsible party and any agent of the re-7

sponsible party that will be involved in the 8

movement of a covered microorganism. 9

‘‘(B) The methods by which a covered 10

microorganism will be moved and the measures 11

taken to ensure that there is no unauthorized re-12

lease of the covered microorganism. 13

‘‘(C) The manner in which a shipping con-14

tainer, packaging material, or any other mate-15

rial accompanying the covered microorganism 16

will be disposed of to prevent the unauthorized 17

release of a covered microorganism. 18

‘‘(D) A list of responsible party biocontain-19

ment facilities to which the responsible party in-20

tends to move covered microorganisms. 21

‘‘(E) A list of the predominant covered 22

microorganism chassis strains that, at the time 23

of the application, the responsible party intends 24

to move. 25
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‘‘(F) A sworn certification that the respon-1

sible party meets each criterion specified in sub-2

section (a)(5). 3

‘‘(3) SUPPLEMENTAL APPLICATIONS.— 4

‘‘(A) IN GENERAL.—A responsible party 5

may submit a supplemental application to the 6

Secretary to update a list under subparagraph 7

(D) or (E) of paragraph (2) at any time during 8

such enrollment. The Secretary shall make a de-9

termination with respect to such supplemental 10

application not later than 30 days after the date 11

on which such supplemental application is sub-12

mitted to the Secretary. 13

‘‘(B) DENIALS.—The Secretary may only 14

deny a supplemental application if the Secretary 15

has made the determination set forth in sub-16

section (d)(2)(B). A denial of a supplemental ap-17

plication shall be subject to appeal in accordance 18

with the terms specified in subsection (d)(3). 19

‘‘(d) SELECTION PROCESS.— 20

‘‘(1) TIMING.—The Secretary shall— 21

‘‘(A) evaluate applications received under 22

subsection (c)(1) in the order in which the appli-23

cations are received; and 24

VerDate Sep 11 2014 22:01 Apr 21, 2026 Jkt 069200 PO 00000 Frm 00679 Fmt 6652 Sfmt 6203 E:\BILLS\H7567.RH H7567ss
av

ag
e 

on
 L

A
P

JG
3W

LY
3P

R
O

D
 w

ith
 B

IL
LS



680 

•HR 7567 RH

‘‘(B) approve or deny all applications re-1

ceived during the period described in that sub-2

section not later than 45 days after the end of 3

that period. 4

‘‘(2) DENIAL.—The Secretary shall deny an ap-5

plication received under subsection (c)(1) if— 6

‘‘(A) the Secretary has already selected 75 7

responsible parties for enrollment in the pilot 8

program; or 9

‘‘(B) the Secretary determines that the re-10

sponsible party submitting the application does 11

not meet each criterion specified in subsection 12

(a)(5). 13

‘‘(3) APPEAL.— 14

‘‘(A) IN GENERAL.—A responsible party 15

seeking to enroll in the pilot program whose ap-16

plication has been denied under paragraph (2) 17

may submit to the Secretary a written appeal 18

within— 19

‘‘(i) the 10-day period beginning on 20

the date on which the responsible party re-21

ceives written notification of the denial; or 22

‘‘(ii) a longer period, if the responsible 23

party makes a request for additional time 24
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to submit such appeal and the Secretary 1

grants such request. 2

‘‘(B) DECISION.—The Secretary shall, with-3

in a reasonably prompt period, grant or deny an 4

appeal under subparagraph (A) in writing, 5

which shall include the reasons for the decision. 6

‘‘(e) REQUIREMENTS.—A responsible party shall, as a 7

condition of enrollment in the pilot program, agree to— 8

‘‘(1) maintain, move, and dispose of covered 9

microorganisms in a manner that prevents unauthor-10

ized release, spread, dispersal, or persistence of those 11

covered microorganisms in the environment; 12

‘‘(2) unless otherwise authorized under a permit 13

under this Act, only move a covered microorganism 14

between sites that are responsible party biocontain-15

ment facilities; 16

‘‘(3) maintain, move, and dispose of each covered 17

microorganism separately from other organisms; 18

‘‘(4) ensure that each covered microorganism is 19

maintained, moved, and disposed of in a manner 20

commensurate with the plant pest risk posed by that 21

covered microorganism; 22

‘‘(5) use, at a minimum, a package for move-23

ment— 24
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‘‘(A) that consists of a securely sealed inner 1

and outer container, each of which is an effective 2

barrier to the escape or unauthorized dissemina-3

tion of the covered microorganism; 4

‘‘(B) the inner container of which— 5

‘‘(i) contains all of the applicable cov-6

ered microorganism; and 7

‘‘(ii) is cushioned and sealed in such a 8

manner as to remain sealed during any 9

shock, impact, or change in pressure; and 10

‘‘(C) the outer container of which is rigid 11

and strong enough to withstand typical shipping 12

conditions (such as dropping, stacking, and im-13

pact from other freight) without opening; 14

‘‘(6) on request, grant the Secretary access— 15

‘‘(A) to sample materials associated with 16

the interstate movement of covered microorga-17

nisms under the pilot program; 18

‘‘(B) to observe and inspect the interstate 19

movement of those covered microorganisms; and 20

‘‘(C) to audit records of the activities of the 21

responsible party under the pilot program; 22

‘‘(7) maintain detailed and accurate records of 23

all activities carried out under the pilot program to 24
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demonstrate compliance with the applicable require-1

ments; 2

‘‘(8) on request, grant the Secretary access to 3

each responsible party biocontainment facility for in-4

spection in relation to a responsible party’s enroll-5

ment in the pilot program; and 6

‘‘(9) comply with any additional requirement for 7

the containment of covered microorganisms in inter-8

state commerce that the Secretary may require if— 9

‘‘(A) the Secretary determines that such an 10

additional requirement is reasonable; and 11

‘‘(B) the sole purpose of such additional re-12

quirement is to avoid a covered unauthorized re-13

lease. 14

‘‘(f) PROHIBITION ON CERTAIN PREFERENCES.—In 15

carrying out the pilot program, the Secretary shall take no 16

action or promulgate any regulation that— 17

‘‘(1) treats genetically engineered covered micro-18

organisms less favorably than nongenetically engi-19

neered covered microorganisms; or 20

‘‘(2) limits the quantity or type of covered micro-21

organisms that may be moved under the pilot pro-22

gram between responsible party biocontainment facili-23

ties. 24

VerDate Sep 11 2014 22:01 Apr 21, 2026 Jkt 069200 PO 00000 Frm 00683 Fmt 6652 Sfmt 6203 E:\BILLS\H7567.RH H7567ss
av

ag
e 

on
 L

A
P

JG
3W

LY
3P

R
O

D
 w

ith
 B

IL
LS



684 

•HR 7567 RH

‘‘(g) REPORTING BY RESPONSIBLE PARTIES.—A re-1

sponsible party shall submit to the Secretary a quarterly 2

report that describes the activities of the responsible party 3

under the pilot program during the period covered by the 4

report, including— 5

‘‘(1) a description of each covered microorganism 6

moved in interstate commerce, including— 7

‘‘(A) the 1 or more countries or localities at 8

which the covered microorganism was collected, 9

developed, manufactured, reared, cultivated, or 10

cultured, as applicable; 11

‘‘(B) the genus, species, and any relevant 12

subspecies and common name information of the 13

covered microorganism; and 14

‘‘(C) when applicable, a brief description of 15

the genetic modifications made in the microorga-16

nism, including— 17

‘‘(i) the intended phenotype that the 1 18

or more modifications are expected to con-19

fer; 20

‘‘(ii) any targeted deletions, insertions, 21

or base pair substitutions; and 22

‘‘(iii) the genetic elements used in im-23

parting the modification, including the 24
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name, donor organism, and a brief descrip-1

tion of the function; 2

‘‘(2) each method by which the covered micro-3

organism was moved in interstate commerce; 4

‘‘(3) the quantity of the covered microorganism 5

moved in interstate commerce; and 6

‘‘(4) the specific responsible party biocontain-7

ment facilities between which the covered microorga-8

nism was moved in interstate commerce. 9

‘‘(h) UNAUTHORIZED RELEASE.—In the case of a cov-10

ered unauthorized release, a responsible party shall— 11

‘‘(1) contact the applicable office within the Ani-12

mal and Plant Health Inspection Service within 48 13

hours of discovery of the covered unauthorized release; 14

and 15

‘‘(2) submit to the Secretary a statement of facts 16

pertaining to such release, in writing, not later than 17

5 business days after the date of that discovery. 18

‘‘(i) DISENROLLMENT FROM PILOT PROGRAM.— 19

‘‘(1) IN GENERAL.—The Secretary shall termi-20

nate the enrollment of a responsible party in the pilot 21

program if the Secretary has a sound factual basis to 22

determine that— 23
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‘‘(A) the responsible party no longer meets 1

the eligibility criteria of a responsible party de-2

scribed in subsection (a)(5); 3

‘‘(B) the responsible party has materially 4

failed to comply with the requirements under 5

subsection (e); or 6

‘‘(C) as a result of a failure by a responsible 7

party under subparagraph (B), the responsible 8

party caused a covered unauthorized release dur-9

ing the pilot program. 10

‘‘(2) DISENROLLMENT DECISION.—If the Sec-11

retary terminates the enrollment of a responsible 12

party under paragraph (1), the Secretary shall sub-13

mit that decision in writing to the responsible party. 14

‘‘(3) APPEAL.—The appeal process described in 15

subsection (d)(3) shall apply in the case of a respon-16

sible party that seeks to appeal a termination of en-17

rollment under paragraph (1). 18

‘‘(j) TERMINATION.—The pilot program shall termi-19

nate on the date that is 3 years after the date on which 20

the Secretary completes the application selection process 21

under subsection (d)(1)(B). 22

‘‘(k) REPORT.—Not later than 6 months after the date 23

of termination of the pilot program described in subsection 24
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(j), the Secretary shall submit to Congress a report that de-1

scribes— 2

‘‘(1) the activities carried out under the pilot 3

program, including— 4

‘‘(A) the quantities and identities of covered 5

microorganisms that were moved; and 6

‘‘(B) a description of any unauthorized re-7

lease of covered microorganisms that were moved, 8

including a description of the cause and con-9

sequence of any unauthorized release; and 10

‘‘(2) recommendations on— 11

‘‘(A) whether the pilot program should be-12

come a permanent program; and 13

‘‘(B) whether, as a permanent program, 14

changes should be made to the criteria for a re-15

sponsible party under subsection (a)(5) or to the 16

requirements under subsection (e).’’. 17

Subtitle B—Marketing 18

SEC. 10101. MARKETING ORDERS. 19

Section 8e(a) of the Agricultural Adjustment Act (7 20

U.S.C. 608e–1(a)), reenacted with amendments by the Agri-21

cultural Marketing Agreement Act of 1937, is amended— 22

(1) by inserting ‘‘mandarin oranges,’’ after ‘‘or-23

anges,’’; 24

(2) by inserting ‘‘almonds,’’ after ‘‘onions,’’; and 25
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CHAPTER 215 

 

AN ACT concerning sale of certain cannabinoid products, amending various sections of 

statutory law, and repealing P.L.2024, c.73. 

 

 BE IT ENACTED by the Senate and General Assembly of the State of New Jersey: 

 

 1. Section 3 of P.L.2019, c.238 (C.4:28-8) is amended to read as follows: 

 

C.4:28-8  Definitions relative to hemp. 

 3. As used in sections 1 through 9 of P.L.2019, c.238 (C.4:28-6 et al.), unless the context 

otherwise requires: 

 “Agent” means an employee or contractor of a hemp producer. 

 “Applicant” means a person, or for a business entity, any person authorized to act on behalf 

of the business entity, who applies to the department to be a hemp producer in the State.  

 “Commercial sale” means the sale of a product in the stream of commerce at retail, at 

wholesale, or on the Internet. 

 “Container” means the innermost wrapping, packaging, or vessel in direct contact with a 

final hemp-derived cannabinoid product in which the final hemp-derived cannabinoid product 

is enclosed for retail sale to consumers, such as a jar, bottle, bag, box, packet, can, carton, or 

cartridge.  “Container” excludes bulk shipping containers or outer wrappings that are not 

essential for the final retail delivery or sale to an end consumer for personal or household use.  

 “Cultivate” means to plant, water, grow, or harvest a plant or crop.  

 “Department” means the New Jersey Department of Agriculture. 

 “Federally defined THC level for hemp” means the allowed tetrahydrocannabinol 

concentration for hemp as established pursuant to 7 U.S.C. s.1639o. 

 “Final hemp-derived cannabinoid product” means a hemp-derived cannabinoid product 

which is in the final form or preparation marketed or intended to be used or consumed by a 

human or animal. 

 “Handle” means to possess or store a hemp plant on premises owned, operated, or controlled 

by a hemp producer for any period of time or in a vehicle for any period of time other than 

during the actual transport of the plant between premises owned, operated, or controlled by 

hemp producers or persons or entities authorized to produce hemp pursuant to 7 U.S.C. s.1639o 

et seq. and any state law or rule or regulation adopted pursuant thereto.  “Handle” does not 

mean possession or storage of finished  hemp-derived cannabinoid products. 

 “Hemp” means the Cannabis sativa L. plant and any part of that plant, including the seeds 

of the plant and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of 

isomers, whether growing or not, with a total tetrahydrocannabinol concentration, including 

tetrahydrocannabinolic acid, of not more than 0.3 percent on a dry weight basis.  “Hemp” 

includes industrial hemp as such is defined pursuant to this section.  Hemp does not include 

any of the following: 

 (1) any viable seeds from a Cannabis sativa L. plant that exceeds a total 

tetrahydrocannabinol concentration, including tetrahydrocannabinolic acid, of 0.3 percent in 

the plant on a dry weight basis;  

 (2) any intermediate hemp-derived cannabinoid product containing: 

 (a) cannabinoids that are not capable of being naturally produced by a Cannabis sativa L. plant; 

 (b) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant , 

but were synthesized or manufactured outside the plant; or 

 (c) more than 0.3 percent combined total of total tetrahydrocannabinol, including 

tetrahydrocannabinolic acid, with any other cannabinoids that have similar effects or are 
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marketed to have similar effects on humans or animals as a tetrahydrocannabinol, as 

determined by the United States Secretary of Health and Human Services; 

 (3) any intermediate hemp-derived cannabinoid products which are marketed or sold as a 

final product or directly to an end consumer for personal or household use; or 

 (4) any final hemp-derived cannabinoid products containing: 

 (a) cannabinoids that are not capable of being naturally produced by a Cannabis sativa L. plant; 

 (b) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant, 

but were synthesized or manufactured outside the plant; or 

 (c) greater than 0.4 milligrams combined total per container of total tetrahydrocannabinol, 

including tetrahydrocannabinolic acid, with any other cannabinoids that have similar effects 

or are marketed to have similar effects on humans or animals as a tetrahydrocannabinol, as 

determined by the United States Secretary of Health and Human Services. 

 To the extent that the  Cannabis sativa L. plant and any part of that plant, including the seeds 

of the plant and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers, 

or any product or material is excluded from this definition of hemp, the excluded substance, 

product, or material shall be considered marijuana or cannabis, as determined by law. 

 “Hemp-derived cannabinoid product” means any intermediate or final product derived from 

hemp, other than industrial hemp, that contains cannabinoids in any form and is intended for 

human or animal use through any means of application or administration, such as inhalation, 

ingestion, or topical application.  “Hemp-derived cannabinoid product” does not include a drug 

that is the subject of an application approved under subsection c. or j. of section 505 of the 

Federal Food, Drug, and Cosmetic Act, 21 U.S.C. s.355. 

 “Hemp producer” means a person or business entity authorized by the department to 

cultivate, handle, or process hemp in the State. 

 “Industrial hemp” means hemp that is: grown for the use of the stalk of the plant, fiber 

produced from such a stalk, or any other non-cannabinoid derivative, mixture, preparation, or 

manufacture of such a stalk; grown for the use of the whole grain, oil, cake, nut, hull, or any 

other non-cannabinoid compound, derivative, mixture, preparation, or manufacture of the 

seeds of such plant; grown for purposes of producing microgreens or other edible hemp leaf 

products intended for human consumption that are derived from an immature hemp plant that 

is grown from seeds that do not exceed the federally defined THC level for hemp; a plant that 

does not enter the stream of commerce and is intended to support hemp research at an 

institution of higher education as defined in section 101 of the Higher Education Act of 1965, 

20 U.S.C. s.1001, or an independent research institute; or grown for the use of a viable seed of 

the plant produced solely for the production or manufacture of any material described herein.  

 “Intermediate hemp-derived cannabinoid product” means a hemp-derived cannabinoid 

product which is not yet in the final form or preparation marketed or intended to be used or 

consumed by a human or animal or is a powder, liquid, tablet, oil, or other product form which 

is intended or marketed to be mixed, dissolved, formulated, or otherwise added to or prepared 

with or into any other substance prior to administration or consumption. 

 “Process” means to convert hemp into a marketable form. 

 “Secretary” means the Secretary of the New Jersey Department of Agriculture.  

 “Transport” means the movement or shipment of hemp by a hemp producer, a person or 

entity authorized to produce hemp pursuant to 7 U.S.C. s.1639o et seq. and any state law or 

rule or regulation adopted pursuant thereto, or a hemp producer’s or authorized entity’s third-

party carrier or agent.  “Transport” shall not mean the movement or shipment of hemp-derived 

cannabinoid products. 
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 2. Section 3 of P.L.2021, c.16 (C.24:6I-33) is amended to read as follows: 

 

C.24:6I-33  Definitions relative to the regulation and use of cannabis. 

 3. Definitions. 

 As used in P.L.2021, c.16 (C.24:6I-31 et al.) regarding the personal use of cannabis, unless 

the context otherwise requires:  

 "Alternative treatment center" means an organization issued a permit pursuant to the "Jake 

Honig Compassionate Use Medical Cannabis Act," P.L.2009, c.307 (C.24:6I-1 et al.) to 

operate as a medical cannabis cultivator, medical cannabis manufacturer, medical cannabis 

dispensary, or clinical registrant, as well as any alternative treatment center deemed pursuant 

to section 7 of that act (C.24:6I-7) to concurrently hold a medical cannabis cultivator permit, 

a medical cannabis manufacturer permit, and a medical cannabis dispensary permit.  

 "Cannabis" means all parts of the plant Cannabis sativa L., whether growing or not, the 

seeds thereof, and every compound, manufacture, salt, derivative, mixture, or preparation of 

the plant or its seeds, except those containing resin extracted from the plant, which are 

cultivated and, when applicable, manufactured in accordance with P.L.2021, c.16 (C.24:6I-31 

et al.) for use in cannabis products as set forth in this act, but shall not include the weight of 

any other ingredient combined with cannabis to prepare topical or oral administrations, food, 

drink, or other product.  "Cannabis" does not include: medical cannabis dispensed to registered 

qualifying patients pursuant to the "Jake Honig Compassionate Use Medical Cannabis Act," 

P.L.2009, c.307 (C.24:6I-1 et al.) and P.L.2015, c.158 (C.18A:40-12.22 et al.); marijuana as 

defined in N.J.S.2C:35-2 and applied to any offense set forth in chapters 35, 35A, and 36 of 

Title 2C of the New Jersey Statutes, or P.L.2001, c.114 (C.2C:35B-1 et seq.), or marihuana as 

defined in section 2 of P.L.1970, c.226 (C.24:21-2) and applied to any offense set forth in the 

"New Jersey Controlled Dangerous Substances Act," P.L.1970, c.226 (C.24:21-1 et al.); or 

hemp or a hemp-derived cannabinoid product cultivated, handled, processed, transported, or 

sold pursuant to the "New Jersey Hemp Farming Act," P.L.2019, c.238 (C.4:28-6 et al.). 

 "Cannabis consumption area" means, as further described in section 28 of P.L.2019, c.153 

(C.24:6I-21), a designated location operated by a licensed cannabis retailer or permit holder 

for dispensing medical cannabis, for which both a State and local endorsement has been 

obtained, that is either: (1) an indoor, structurally enclosed area of the cannabis retailer or 

permit holder that is separate from the area in which retail sales of cannabis items or the 

dispensing of medical cannabis occurs; or (2) an exterior structure on the same premises as the 

cannabis retailer or permit holder, either separate from or connected to the cannabis retailer or 

permit holder, at which cannabis items or medical cannabis either obtained from the retailer or 

permit holder, or brought by a person to the consumption area, may be consumed. 

 "Cannabis cultivator" means any licensed person or entity that grows, cultivates, or produces 

cannabis in this State and sells, and may transport, this cannabis to other cannabis cultivators, 

or usable cannabis to cannabis manufacturers, cannabis wholesalers, or cannabis retailers, but 

not to consumers.  This person or entity shall hold a Class 1 Cannabis Cultivator license.   

 "Cannabis delivery service" means any licensed person or entity that provides courier 

services for consumer purchases of cannabis items and related supplies fulfilled by a cannabis 

retailer in order to make deliveries of the cannabis items and related supplies to that consumer 

and which services include the ability of a consumer to purchase the cannabis items directly 

through the cannabis delivery service, which after presenting the purchase order to the cannabis 

retailer for fulfillment, is delivered to that consumer.  This person or entity shall hold a Class 

6 Cannabis Delivery license. 
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 "Cannabis distributor" means any licensed person or entity that transports cannabis in bulk 

intrastate from one licensed cannabis cultivator to another licensed cannabis cultivator, or 

transports cannabis items in bulk intrastate from any one class of licensed cannabis 

establishment to another class of licensed cannabis establishment, and may engage in the 

temporary storage of cannabis or cannabis items as necessary to carry out transportation 

activities.  This person or entity shall hold a Class 4 Cannabis Distributor license.   

 "Cannabis establishment" means a cannabis cultivator, a cannabis manufacturer, a cannabis 

wholesaler, or a cannabis retailer.  

 "Cannabis extract" means a substance obtained by separating resins from cannabis by: (1) 

a chemical extraction process using a hydrocarbon-based solvent, such as butane, hexane, or 

propane; (2) a chemical extraction process using the hydrocarbon-based solvent carbon 

dioxide, if the process uses high heat or pressure; or (3) any other process identified by the 

Cannabis Regulatory Commission by rule or regulation.  

 "Cannabis flower" means the flower of the plant Cannabis sativa L. within the plant family 

Cannabaceae.  

 "Cannabis item" means any usable cannabis, cannabis product, cannabis extract, and any 

other cannabis resin.  "Cannabis item" does not include: any form of medical cannabis dispensed 

to registered qualifying patients pursuant to the "Jake Honig Compassionate Use Medical 

Cannabis Act," P.L.2009, c.307 (C.24:6I-1 et al.) and P.L.2015, c.158 (C.18A:40-12.22 et al.) 

or hemp or a hemp-derived cannabinoid product cultivated, handled, processed, transported, or 

sold pursuant to the "New Jersey Hemp Farming Act," P.L.2019, c.238 (C.4:28-6 et al.). 

 "Cannabis leaf" means the leaf of the plant Cannabis sativa L. within the plant family 

Cannabaceae.  

 "Cannabis manufacturer" means any licensed person or entity that processes cannabis items 

in this State by purchasing or otherwise obtaining usable cannabis, manufacturing, preparing, 

and packaging cannabis items and selling, and optionally transporting, these items to other 

cannabis manufacturers, cannabis wholesalers, or cannabis retailers, but not to consumers.  

This person or entity shall hold a Class 2 Cannabis Manufacturer license." 

 "Cannabis paraphernalia" means any equipment, products, or materials of any kind which 

are used, intended for use, or designed for use in planting, propagating, cultivating, growing, 

harvesting, composting, manufacturing, compounding, converting, producing, processing, 

preparing, testing, analyzing, packaging, repackaging, storing, vaporizing, or containing 

cannabis or for ingesting, inhaling, or otherwise introducing a cannabis item into the human 

body.  "Cannabis paraphernalia" does not include drug paraphernalia as defined in 

N.J.S.2C:36-1 and which is used or intended for use to commit a violation of chapter 35 or 36 

of Title 2C of the New Jersey Statutes. 

 "Cannabis product" means a product containing usable cannabis, cannabis extract, or any 

other cannabis resin and other ingredients intended for human consumption or use, including 

a product intended to be applied to the skin or hair, edible cannabis products, ointments, and 

tinctures. "Cannabis product" does not include: (1) usable cannabis by itself; or (2) cannabis 

extract by itself; or (3) any other cannabis resin by itself.  

 "Cannabis resin" means the resin extracted from any part of the plant Cannabis sativa L., 

including cannabis extract and resin extracted using non-chemical processes, processed and 

used in accordance with P.L.2021, c.16 (C.24:6I-31 et al.).  "Cannabis resin" does not include: 

any form of medical cannabis dispensed to registered qualifying patients pursuant to the "Jake 

Honig Compassionate Use Medical Cannabis Act," P.L.2009, c.307 (C.24:6I-1 et al.) and 

P.L.2015, c.158 (C.18A:40-12.22 et al.); hashish as defined in N.J.S.2C:35-2 and applied to 

any offense set forth in chapters 35, 35A, and 36 of Title 2C of the New Jersey Statutes, or 
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P.L.2001, c.114 (C.2C:35B-1 et seq.), or as defined in section 2 of P.L.1970, c.226 (C.24:21-

2) and applied to any offense of the "New Jersey Controlled Dangerous Substances Act," 

P.L.1970, c.226 (C.24:21-1 et al.); or hemp or a  hemp-derived cannabinoid product cultivated, 

handled, processed, transported, or sold pursuant to the "New Jersey Hemp Farming Act," 

P.L.2019, c.238 (C.4:28-6 et al.). 

 "Cannabis retailer" means any licensed person or entity that purchases or otherwise obtains 

usable cannabis from cannabis cultivators and cannabis items from cannabis manufacturers or 

cannabis wholesalers, and sells these to consumers from a retail store, and may use a cannabis 

delivery service or a certified cannabis handler for the off-premises delivery of cannabis items 

and related supplies to consumers.  A cannabis retailer shall also accept consumer purchases 

to be fulfilled from its retail store that are presented by a cannabis delivery service which will 

be delivered by the cannabis delivery service to that consumer.  This person or entity shall 

hold a Class 5 Cannabis Retailer license. 

 "Cannabis testing facility" means an independent, third-party entity meeting accreditation 

requirements established by the Cannabis Regulatory Commission that is licensed to analyze 

and certify cannabis items and medical cannabis for compliance with applicable health, safety, 

and potency standards.  

 "Cannabis wholesaler" means any licensed person or entity that purchases or otherwise 

obtains, stores, sells, or otherwise transfers, and may transport, cannabis items for the purpose 

of resale or other transfer to either another cannabis wholesaler or to a cannabis retailer, but 

not to consumers.  This person or entity shall hold a Class 3 Cannabis Wholesaler li cense. 

 "Commission" means the Cannabis Regulatory Commission established pursuant to section 

31 of P.L.2019, c.153 (C.24:6I-24). 

 "Conditional license" means a temporary license designated as either a Class 1 Cannabis 

Cultivator license, a Class 2 Cannabis Manufacturer license, a Class 3 Cannabis Wholesaler 

license, a Class 4 Cannabis Distributor license, a Class 5 Cannabis Retailer  license, or a Class 

6 Cannabis Delivery license that allows the holder to lawfully act as a cannabis cultivator, 

cannabis manufacturer, cannabis wholesaler, cannabis distributor, cannabis retailer, or 

cannabis delivery service as the case may be, which is issued pursuant to an abbreviated 

application process, after which the conditional license holder shall have a limited period of 

time in which to become fully licensed by satisfying all of the remaining conditions for 

licensure which were not required for the issuance of the conditional license.  

 "Consumer" means a person 21 years of age or older who purchases, directly or through a 

cannabis delivery service, acquires, owns, holds, or uses cannabis items for personal use by a 

person 21 years of age or older, but not for resale to others.  

 "Consumption" means the act of ingesting, inhaling, or otherwise introducing cannabis 

items into the human body. 

 "Delivery" means the transportation of cannabis items and related supplies to a consumer.  

"Delivery" also includes the use by a licensed cannabis retailer of any third-party technology 

platform to receive, process, and fulfill orders by consumers, which third party shall not be 

required to be a licensed cannabis establishment, distributor, or delivery service, provided that 

any physical acts in connection with fulfilling the order and delivery shall be accomplished by 

a certified cannabis handler performing work for or on behalf of the licensed cannabis retailer, 

which includes a certified cannabis handler employed or otherwise working on behalf of a 

cannabis delivery service making off-premises deliveries of consumer purchases fulfilled by 

that cannabis retailer. 
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 "Department" means the Department of Health. 

 "Director" means the Director of the Office of Minority, Disabled Veterans, and Women 

Cannabis Business Development in the Cannabis Regulatory Commission.  

 "Executive director" means the executive director of the Cannabis Regulatory Commission.  

 "Financial consideration" means value that is given or received either directly or indirectly 

through sales, barter, trade, fees, charges, dues, contributions, or donations.  

 "Immature cannabis plant" means a cannabis plant that is not flowering.  

 "Impact zone" means any municipality, based on past criminal marijuana enterprises 

contributing to higher concentrations of law enforcement activity, unemployment, and poverty, 

or any combination thereof, within parts of or throughout the municipality, that: 

 (1) has a population of 120,000 or more according to the most recently compiled federal 

decennial census as of the effective date of P.L.2021, c.16 (C.24:6I-31 et al.);  

 (2) based upon data for calendar year 2019, ranks in the top 40 percent of municipalities in 

the State for marijuana- or hashish-related arrests for violation of paragraph (4) of subsection 

a. of N.J.S.2C:35-10; has a crime index total of 825 or higher based upon the indexes listed in 

the annual Uniform Crime Report by the Division of State Police; and has a local average 

annual unemployment rate that ranks in the top 15 percent of all municipalities, based upon 

average annual unemployment rates estimated for the relevant calendar year by the Office of 

Research and Information in the Department of Labor and Workforce Development;  

 (3) is a municipality located in a county of the third class, based upon the county's 

population according to the most recently compiled federal decennial census as of the effective 

date of P.L.2021, c.16 (C.24:6I-31 et al.), that meets all of the criteria set forth in paragraph 

(2) other than having a crime index total of 825 or higher; or 

 (4) is a municipality located in a county of the second class, based upon the county's 

population according to the most recently compiled federal decennial census as of the effective 

date of P.L.2021, c.16 (C.24:6I-31 et al.): 

 (a) with a population of less than 60,000 according to the most recently compiled federal 

decennial census, that for calendar year 2019 ranks in the top 40 percent of municipalities in 

the State for marijuana- or hashish-related arrests for violation of paragraph (4) of subsection 

a. of N.J.S.2C:35-10; has a crime index total of 1,000 or higher based upon the indexes listed 

in the 2019 annual Uniform Crime Report by the Division of State Police; but for calendar 

year 2019 does not have a local average annual unemployment rate that ranks in the top 15 

percent of all municipalities, based upon average annual unemployment rates estimated for the 

relevant calendar year by the Office of Research and Information in the Department of Labor 

and Workforce Development; or 

 (b) with a population of not less than 60,000 or more than 80,000 according to the most 

recently compiled federal decennial census, has a crime index total of 650 or higher based 

upon the indexes listed in the 2019 annual Uniform Crime Report, and for calendar year 2019 

has a local average annual unemployment rate of 3.0 percent or higher using the same estimated 

annual unemployment rates. 

 “Intoxicating hemp beverage” means a beverage which is cultivated, derived, or 

manufactured prior to the effective date of section 781 of Pub.L.119-37 from hemp regulated 

pursuant to the “Agricultural Improvement Act of 2018,” Pub.L.115-334 or the “New Jersey 

Hemp Farming Act,” P.L.2019, c.238 (C.4:28-6 et al.) that conforms to the allowed 

tetrahydrocannabinol concentration for hemp as established pursuant to the provisions of 7 

U.S.C. s.1639o in effect prior to the effective date of section 781 of Pub.L.119-37.   

 "License" means a license issued under P.L.2021, c.16 (C.24:6I-31 et al.), including a 

license that is designated as either a Class 1 Cannabis Cultivator license, a Class 2 Cannabis 
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Manufacturer license, a Class 3 Cannabis Wholesaler license, a Class 4 Cannabis Distributor 

license, a Class 5 Cannabis Retailer license, or a Class 6 Cannabis Delivery license.  The term 

includes a conditional license for a designated class, except when the context of the provisions 

of P.L.2021, c.16 (C.24:6I-31 et al.) otherwise intend to only apply to a license and not a 

conditional license. 

 "Licensee" means a person or entity that holds a license issued under P.L.2021, c.16 

(C.24:6I-31 et al.), including a license that is designated as either a Class 1 Cannabis Cultivator 

license, a Class 2 Cannabis Manufacturer license, a Class 3 Cannabis Wholesaler license, a 

Class 4 Cannabis Distributor license, a Class 5 Cannabis Retailer license, or a Class 6 Cannabis 

Delivery license, and includes a person or entity that holds a conditional license for a designated 

class, except when the context of the provisions of P.L.2021, c.16 (C.24:6I-31 et al.) otherwise 

intend to only apply to a person or entity that holds a license and not a conditional license.  

 "Licensee representative" means an owner, director, officer, manager, employee, agent, or 

other representative of a licensee, to the extent that the person acts in a representative capacity.  

 "Manufacture" means the drying, processing, compounding, or conversion of usable 

cannabis into cannabis products or cannabis resins. "Manufacture" does not include packaging 

or labeling. 

 "Mature cannabis plant" means a cannabis plant that is not an immature cannabis plant.  

 "Medical cannabis" means cannabis dispensed to registered qualifying patients pursuant to 

the "Jake Honig Compassionate Use Medical Cannabis Act," P.L.2009, c.307 (C.24:6I-1 et al.) 

and P.L.2015, c.158 (C.18A:40-12.22 et al.).  "Medical cannabis" does not include any 

cannabis or cannabis item which is cultivated, produced, processed, and consumed in 

accordance with P.L.2021, c.16 (C.24:6I-31 et al.). 

 "Microbusiness" means a person or entity licensed under P.L.2021, c.16 (C.24:6I-31 et al.) as 

a cannabis cultivator, cannabis manufacturer, cannabis wholesaler, cannabis distributor, 

cannabis retailer, or cannabis delivery service that may only, with respect to its business 

operations, and capacity and quantity of product: (1) employ no more than 10 employees; (2) 

operate a cannabis establishment occupying an area of no more than 2,500 square feet, and in 

the case of a cannabis cultivator, grow cannabis on an area no more than 2,500 square feet 

measured on a horizontal plane and grow above that plane not higher than 24 feet; (3) possess 

no more than 1,000 cannabis plants each month, except that a cannabis distributor's possession 

of cannabis plants for transportation shall not be subject to this limit; (4) acquire each month, in 

the case of a cannabis manufacturer, no more than 1,000 pounds of usable cannabis; (5) acquire 

for resale each month, in the case of a cannabis wholesaler, no more than 1,000 pounds of usable 

cannabis, or the equivalent amount in any form of manufactured cannabis product or cannabis 

resin, or any combination thereof; and (6) acquire for retail sale each month, in the case of a 

cannabis retailer, no more than 1,000 pounds of usable cannabis, or the equivalent amount in 

any form of manufactured cannabis product or cannabis resin, or any combination thereof.  

 "Noncommercial" means not dependent or conditioned upon the provision or receipt of 

financial consideration.  

 "Premises" or "licensed premises" includes the following areas of a location licensed under 

P.L.2021, c.16 (C.24:6I-31 et al.):  all public and private enclosed areas at the location that are 

used in the business operated at the location, including offices, kitchens, rest rooms, and 

storerooms; all areas outside a building that the Cannabis Regulatory Commission has 

specifically licensed for the production, manufacturing, wholesaling, distributing, retail sale, 

or delivery of cannabis items; and, for a location that the commission has specifically licensed 

for the production of cannabis outside a building, the entire lot or parcel that the licensee owns, 

leases, or has a right to occupy.  
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 "Produce" means the planting, cultivation, growing or harvesting of cannabis. "Produce" 

does not include the drying of cannabis by a cannabis manufacturer, if the cannabis 

manufacturer is not otherwise manufacturing cannabis.  

 "Public place" means any place to which the public has access that is not privately owned; or 

any place to which the public has access where alcohol consumption is not allowed, including, 

but not limited to, a public street, road, thoroughfare, sidewalk, bridge, alley, plaza, park, 

playground, swimming pool, shopping area, public transportation facility, vehicle used for 

public transportation, parking lot, public library, or any other public building, structure, or area.  

 "Radio" means a system for transmitting sound without visual images, and includes 

broadcast, cable, on-demand, satellite, or Internet programming. "Radio" includes any audio 

programming downloaded or streamed via the Internet.  

 "Significantly involved person" means a person or entity who holds at least a five percent 

investment interest in a proposed or licensed cannabis cultivator, cannabis manufacturer, 

cannabis wholesaler, cannabis distributor, cannabis retailer, or cannabis delivery service, or 

who is a decision making member of a group that holds at least a 20 percent investment interest 

in a proposed or licensed cannabis cultivator, cannabis manufacturer, cannabis wholesaler, 

cannabis distributor, cannabis retailer, or cannabis delivery service, in which no member of 

that group holds more than a five percent interest in the total group investment interest, and 

the person or entity makes controlling decisions regarding the proposed or licensed cannabis 

cultivator, cannabis manufacturer, cannabis wholesaler, cannabis distributor, cannabis retailer, 

or cannabis delivery service operations. 

 "Television" means a system for transmitting visual images and sound that are reproduced 

on screens, and includes broadcast, cable, on-demand, satellite, or Internet programming. 

"Television" includes any video programming downloaded or streamed via the Internet.  

 "THC" means the psychoactive chemicals contained in the cannabis plant, including, but 

not limited to, delta-8, delta-9, delta-10, tetrahydrocannabinolic acid, and any other chemically 

similar compound, substance, derivative, or isomer of tetrahydrocannabinol regardless of how 

derived or manufactured, and any other cannabinoid, other than cannabidiol, identified by the 

Cannabis Regulatory Commission, in consultation with the Department of Agriculture and the 

Attorney General, as causing intoxication. 

 "Usable cannabis" means the dried leaves and flowers of the female plant Cannabis sativa 

L., and does not include the seedlings, seeds, stems, stalks, or roots of the plant.  

 

 3. Section 18 of P.L.2021, c.16 (C.24:6I-35) is amended to read as follows: 

 

C.24:6I-35  Regulation of cannabis. 

 18. Regulation of Cannabis. 

 a. The commission shall adopt rules and regulations, pursuant to subsection d. of section 

6 of P.L.2021, c.16 (C.24:6I-34), which shall be consistent with the intent of P.L.2021, c.16 

(C.24:6I-31 et al.).  The commission may create an expert task force to make recommendations 

to the commission about the content of such regulations.  Such regulations shall include:  

 (1) Procedures for the application, issuance, denial, renewal, suspension, and revocation of 

a license or conditional license to operate as a cannabis establishment, distributor, or delivery 

service.  Such procedures shall include a periodic evaluation of whether the number of each 

class of cannabis establishment, or cannabis distributors or cannabis delivery services, is 

sufficient to meet the market demands of the State, a result of which is the commission’s 

authority to accept new applications and issue additional licenses as it deems necessary to meet 

those demands, except as otherwise provided in section 33 of P.L.2021, c.16 (C.24:6I-46) 
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regarding an initial period during which the number of Class 1 Cannabis Cultivator licenses is 

capped, which limit shall not apply to cannabis cultivator licenses issued to microbusinesses 

as set forth in that section; 

 (2) Application, licensure, and renewal of licensure fees; 

 (3) Incorporation of the licensing goals for applicants for licensure who are New Jersey 

residents established in P.L.2021, c.16 (C.24:6I-31 et al.).  The commission shall make good 

faith efforts to meet these goals.  Qualifications for licensure shall be directly and 

demonstrably related to the operation of a cannabis establishment, distributor, or delivery 

service, provided that the commission shall make licenses available to as diverse a group as 

reasonably practicable, however no license of any kind shall be issued to a person under the 

legal age to purchase cannabis items; 

 (4) (a) Incorporation of the licensing measures established by the Office of Minority, 

Disabled Veterans, and Women Cannabis Business Development pursuant to subparagraph (b) 

of paragraph (1) of subsection c. of section 32 of P.L.2019, c.153 (C.24:6I-25) to promote the 

licensing of persons from socially and economically disadvantaged communities, and minority 

businesses and women’s businesses, as these terms are defined in section 2 of P.L.1986, c.195 

(C.52:27H-21.18), and disabled veterans’ businesses as defined in section 2 of P.L.2015, c.116 

(C.52:32-31.2).  The commission shall coordinate with the office with respect to the 

incorporation of these licensing measures; 

 (b) Procedures, to monitor the incorporated licensing measures established by the Office 

of Minority, Disabled Veterans, and Women Cannabis Business Development, which shall 

include a verification, as part of the application process for licensure or license renewal, of a 

minority, women’s, or disabled veterans’ business certification provided to that business by 

the office pursuant to paragraph (1) of subsection b. of section 32 of P.L.2019, c.153 (C.24:6I-

25), or verification of an application for certification under review by the office pursuant to 

that paragraph, which review is occurring simultaneous to the application for licensure or 

license renewal; 

 (5) Security requirements for cannabis establishments and transportation of cannabis and 

cannabis items;  

 (6) Requirements to prevent the sale or diversion of cannabis items to persons under the 

legal age to purchase cannabis items, including, but not limited to, requirements that:  

 (a) All licensees and licensee representatives, before permitting entrance to a cannabis 

establishment and selling or serving cannabis items to any person, shall require such person to 

produce one of the following pieces of identification:  

 (i) The person’s United States passport, or other country’s passport or proper government -

issued documentation for international travel if a citizen or other lawfully recognized resident 

of that country, who is lawfully permitted to possess and use that country’s passport or 

government-issued documentation for purposes of identification in the United States;  

 (ii) The person's motor vehicle driver’s license, whether issued by New Jersey or by any 

other state, territory, or possession of the United States, or the District of Columbia, provided 

the license displays a picture of the person;  

 (iii) A New Jersey identification card issued by the New Jersey Motor Vehicle Commission; or 

 (iv) Any other identification card issued by a state, territory, or possession of the United 

States, the District of Columbia, or the United States that bears a picture of the person, the 

name of the person, the person’s date of birth, and a physical description of the person;  

 (b) No cannabis establishment, distributor, or delivery service shall employ persons under 

18 years of age nor shall any cannabis retailer allow persons under the legal age to purchase 
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cannabis items, other than a person employed by the retailer, to enter or remain on the premises 

of a cannabis retailer unless accompanied by a parent or legal guardian;  

 (c) Packaging and branding regulations to prevent the marketing of cannabis items and 

cannabis paraphernalia to people under the legal age to purchase cannabis items;  

 (d) No edible cannabis products shall be manufactured, marketed, or sold that are in the 

shape of, or a shape bearing the likeness or containing characteristics of, a realistic or fictional 

human, animal, or fruit, or part thereof, including artistic, caricature, or cartoon renderings; 

 (7) Labeling and packaging requirements for cannabis items sold or distributed by a 

cannabis establishment, including, but not limited to, the affixing of a tracking stamp to 

containers or packaging as set forth in section 29 of P.L.2019, c.153 (C.24:6I-22) and 

requirements that:  

 (a) Cannabis items and cannabis paraphernalia are not packaged, branded, or marketed 

using any statement, illustration, or image that:  

 (i) Includes false, deceptive, or misleading statements;  

 (ii) Promotes over-consumption;  

 (iii) Depicts a child or other person under legal age consuming cannabis items; or  

 (iv) Includes objects, such as toys, characters, or cartoon characters suggesting the 

presence of a person under the legal age to purchase cannabis items, or any other depiction 

designed in any manner to be especially appealing to persons under the legal age to purchase 

cannabis items; 

 (b) Ensure cannabis items are packaged in opaque, child-resistant special packaging or if 

applicable to a particular cannabis item, child-resistant special packaging for liquid nicotine 

containers, in accordance with the “Poison Prevention Packaging Act of 1970,” 15 U.S.C. 

s.1471 et seq., and the associated regulations promulgated thereunder, except that these child -

resistant packaging requirements shall not apply to any cannabis item obtained from a cannabis 

retailer or alternative treatment center for immediate, on-premises consumption at that 

retailer's or center’s cannabis consumption area as permitted pursuant to section 28 of 

P.L.2019, c.153 (C.24:6I-21);  

 (c) Cannabis items warning labels adequately inform consumers about safe cannabis use 

and warn of the consequences of misuse or overuse;  

 (d) Labeling rules that mandate clear identification of health and safety information, 

including, but not limited to:  

 (i) Net weight;  

 (ii) Production date and expiration date;  

 (iii) For a cannabis product, cannabis extract, or other cannabis resin, an ingredient list that 

includes, but is not limited to, all ingredients used to manufacture the cannabis product, any 

other inactive or excipient ingredients besides cannabis, and a list of all potential allergens 

contained within the product;  

 (iv) Strain or type of cannabis, listed by scientific terms, if available, and generic or 

“slang” names;  

 (v) Whether the product requires refrigeration;  

 (vi) Growth method, whether dirt grown, hydroponic, or otherwise, and an indication 

whether the cannabis was grown using all-organic materials, and a complete list of any 

nonorganic pesticides, fungicides, and herbicides used during the cultivation of the cannabis;  

 (vii) For a cannabis product, serving size, the total number of servings, and a statement 

regarding the percentage of THC contained in the cannabis product and in each serving.  For 

example: “The serving size of active THC in this product is X mg.  This product contains X 

servings of cannabis, and the total amount of active THC in this product is X mg.”;  
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 (viii) Warning labels that include the nationwide toll-free telephone number used to access 

poison control centers that is maintained in accordance with 42 U.S.C. s.300d-71, as well as 

include, but are not limited to, one or more of the following statements, if applicable to a 

particular cannabis item:  

 -- “This product contains cannabis”;  

 -- “This product is infused with cannabis”;  

 -- “This product is intended for use by adults 21 years of age or older.  Keep out of the reach 

of children”;  

 -- “The intoxicating effects of this product may be delayed by two or more hours”;  

 -- “There may be health risks associated with the consumption of this product, including for 

women who are pregnant, breastfeeding, or planning on becoming pregnant”;  

 -- “Do not drive a motor vehicle or operate heavy machinery while using this product”;  

 (e) Labeling rules that mandate the source of a cannabis item, including, but not limited to, 

the license number of the cannabis cultivator where the usable cannabis used for the cannabis 

item was grown, the license number of the cannabis manufacturer that manufactured the 

cannabis item, and the license number of the cannabis retailer that sold the cannabis item and 

the production batch and lot number of the cannabis item;  

 (8) Health and safety regulations and standards for the cultivation of cannabis and the 

manufacture and sale of cannabis items, including, but not limited to, requirements that:  

 (a) Establish accreditation and licensure criteria for cannabis testing facilities, which shall 

include, as a condition for licensure, the maintenance of a labor peace agreement and entrance 

into, or good faith effort to enter into, a collective bargaining agreement in accordance with 

subsection c. of section 19 of P.L.2021, c.16 (C.24:6I-36).  The commission shall also 

incorporate the licensing measures established by the Office of Minority, Disabled Veterans, 

and Women Cannabis Business Development, and the assessment of their effectiveness, 

pursuant to subparagraph (b) of paragraph (1) of subsection c. of section 32 of P.L.2019, c.153 

(C.24:6I-25), and apply them to the licensing of cannabis testing facilities in order to promote 

the licensing of persons from socially and economically disadvantaged communities, and 

minority businesses and women’s businesses, as these terms are defined in section 2 of 

P.L.1986, c.195 (C.52:27H-21.18), and disabled veterans’ businesses as defined in section 2 

of P.L.2015, c.116 (C.52:32-31.2).  The license shall permit a cannabis testing facility to test 

cannabis items in accordance with the provisions set forth in P.L.2021, c.16 (C.24:6I-31 et al.), 

as well as test medical cannabis and medical cannabis products in accordance with the 

provisions of the “Jake Honig Compassionate Use Medical Cannabis Act,” P.L.2009, c.307 

(C.24:6I-1 et al.);  

 (b) The commission issue licenses for a sufficient number of cannabis testing facilities, if 

those facilities: 

 (i) Meet the requirements for licensure, in order to ensure that the testing of representative 

samples of cannabis items in accordance with the procedures set forth in paragraph (13) of this 

subsection can be completed in not more than 14 days following their submission to any 

facility.  Other factors that may be considered by the commission in determining whether a 

sufficient number of cannabis testing facilities are currently licensed include the current 

licensees’ experience or expertise in testing highly regulated products, demonstrated testing 

efficiency and effectiveness, existing research partnerships or capability to form and maintain 

research partnerships focusing on cannabis or cannabis items, and any other factors established 

in regulation by the commission; and 

 (ii) Permit the commission to inspect any licensed cannabis testing facility to determine the 

condition and calibration of any equipment used for testing and to ensure that a facility’s 
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testing procedures are performed in accordance with the commission's accreditation 

requirements for licensure;  

 (c) Every licensed cannabis cultivator and cannabis manufacturer shall permit 

representatives of cannabis testing facilities to make scheduled and unscheduled visits to their 

premises in order to obtain random samples of cannabis items, in a quantity established by the 

commission, to be transported to cannabis testing facilities for inspection and testing to certify 

compliance with health, safety, and potency standards adopted by the commission;  

 (d) Prescribe methods of producing cannabis, and manufacturing and packaging cannabis 

items; conditions of sanitation; safe handling requirements; approved pesticides and pesticide 

testing requirements, to the extent not inconsistent with approved pesticides and requirements 

otherwise established under federal and State law; and standards of ingredients, quality, and 

identity of cannabis items manufactured, packaged, or sold by cannabis establishments;  

 (e) Establish accreditation criteria for responsible cannabis server and seller training and 

certification programs for cannabis retailer employees;  

 (f) Provide that no licensed cannabis establishment, distributor, or delivery service, or 

employee of a cannabis establishment, distributor, or delivery service, shall consume, or allow 

to be consumed, any cannabis items on the establishment’s, distributor’s,  or delivery service’s 

premises, except as permitted in a cannabis consumption area or premises’ private area for 

employees as set forth in section 28 of P.L.2019, c.153 (C.24:6I-21);  

 (g) (i) Set appropriate dosage, potency, and serving size limits for cannabis items, provided 

that a standardized serving of a cannabis product shall be no more than 10 milligrams of active 

THC and no individual edible cannabis product for sale shall contain more than 100 milligrams 

of active THC;  

 (ii) Require that each single standardized serving of a cannabis product in a multiple-

serving edible product is physically demarked in a way that enables a reasonable person to 

determine how much of the product constitutes a single serving of active THC and that each 

standardized serving of the cannabis product shall be easily separable to allow an average 

person 21 years of age or older to physically separate, with minimal effort, individual servings 

of the product;  

 (iii) Require that, if it is impracticable to clearly demark every standardized serving of 

cannabis product or to make each standardized serving easily separable in an edible cannabis 

product, the product shall contain no more than 10 milligrams of active THC per unit of sale; 

 (h) Establish a universal symbol to indicate that a cannabis item contains cannabis, which 

shall be marked, stamped, or imprinted directly on an edible retail cannabis product, or on each 

single standardized serving in a multiple-serving edible cannabis product, unless the item is a 

loose bulk good such as granola or cereal, a powder, a liquid-infused item, or another form too 

impractical to be marked, stamped, or imprinted; 

 (i) Prohibit the use of a commercially manufactured or trademarked food product as an 

edible retail cannabis product, provided that a commercially manufactured or trademarked 

food product may be used as a component of an edible retail cannabis product or part  of a 

product’s recipe so long as the commercially manufactured or trademarked food product is 

used in a way that renders it unrecognizable in the final edible cannabis product and the product 

is not advertised as containing the commercially manufactured or trademarked food product; 

 (j) Establish screening, hiring, training, and supervising requirements for cannabis retailer 

employees and others who manufacture or handle cannabis items;  

 (k) Promote general sanitary requirements for the handling, storage, and disposal of 

cannabis items, and the maintenance of cannabis establishments, and cannabis distribution and 

cannabis delivery service premises;  
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 (l) Provide for rigorous auditing, inspection, and monitoring of cannabis establishments, 

distributors, and delivery services for compliance with health and safety rules and regulations;  

 (m) Require the implementation of security requirements for cannabis retailers and 

premises where cannabis items are manufactured, and safety protocols for cannabis 

establishments, distributors, and delivery services, and their employees;  

 (n) Prescribe reasonable restrictions on the manner, methods, and means by which cannabis 

cultivators and cannabis distributors shall transport cannabis within the State, and all licensees 

shall transport cannabis items within the State; and  

 (o) Establish procedures for identification, seizure, confiscation, destruction, or donation 

to law enforcement for training purposes of cannabis or cannabis items produced, 

manufactured, sold, or offered for sale within this State which do not conform in all  respects 

to the standards prescribed by P.L.2021, c.16 (C.24:6I-31 et al.);  

 (9) Procedures governing the advertising and display of cannabis items and cannabis 

paraphernalia, including, but not limited to, requirements that:  

 (a) Restrict advertising of cannabis items and cannabis paraphernalia in ways that target or 

are designed to appeal to individuals under the legal age to purchase cannabis items, including, 

but not limited to, depictions of a person under 21 years of age consuming cannabis items; 

objects, such as toys, characters, or cartoon characters, suggesting the presence of a person 

under 21 years of age; and any other depiction designed in any manner to be especially 

appealing to a person under 21 years of age;  

 (b) Permit advertising of any cannabis items or cannabis paraphernalia on television, or on 

radio under limited circumstances established by the commission;  

 (c) Prohibit engaging in advertising unless the advertiser has reliable evidence that at least 

50 percent of the audience for the advertisement is reasonably expected to be 21 years of age 

or older;  

 (d) Prohibit engaging in advertising or marketing directed towards location-based devices, 

including, but not limited to, cellular phones, unless the marketing is a mobile device 

application installed on the device by the owner of the device who is 21 years of age or older 

and includes a permanent and easy opt-out feature and warnings that the use of cannabis items 

is restricted to persons 21 years of age or older;  

 (e) Prohibit the sponsoring of a charitable, sports, musical, artistic, cultural, social, or other 

similar event or advertising at or in connection with such an event unless the sponsor or 

advertiser has reliable evidence that no more than 20 percent of the audience at the event is 

reasonably expected to be under the legal age to purchase cannabis items;  

 (f)  Require all advertisements to contain the following warning: “This product contains 

cannabis.  For use only by adults 21 years of age or older.  Keep out of the reach of children.” , 

provided, however, this subparagraph shall not apply to advertisements which are limited to 

alerting the public as to the name, contact information, and location of a licensed cannabis 

business establishment licensed in accordance with P.L.2021,c.16 (C.24:6I-31 et seq.) to sell 

cannabis items; and 

 (g) Prohibit the advertising of cannabis items or cannabis paraphernalia in any form or 

through any medium whatsoever within 200 feet of any elementary or secondary school 

grounds.  This subparagraph shall not apply to advertisements within the premises of a 

cannabis retailer. 

 For the purposes of this section, a noncommercial message shall not be considered an 

advertisement.   

 (10) A requirement that only cannabis items and cannabis paraphernalia are available for 

sale at a cannabis establishment;  
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 (11) Procedures for the commission to conduct announced and unannounced visits to 

cannabis establishments, distributors, and delivery services, to make, or cause to be made, such 

investigations as it shall deem proper in the administration of P.L.2021, c.16 (C.24:6I-31 et 

al.) and any other laws which may hereafter be enacted concerning cannabis, or the production, 

manufacture, distribution, sale, or delivery thereof, including the inspection and search of any 

premises for which the license is sought or has been issued, of any building containing the 

same, of licensed buildings, examination of the books, records, accounts, documents and 

papers of the licensees or on the licensed premises;  

 (a) The commission shall be authorized and may at any time make an examination of the 

premises of any person or entity licensed under P.L.2021, c.16 (C.24:6I-31 et al.) for the 

purpose of determining compliance with P.L.2021, c.16 (C.24:6I-31 et al.) and the rules of 

the commission;  

 (b) The commission may require licensee compliance with P.L.2021, c.16 (C.24:6I-31 et 

al.), and may appoint auditors, investigators, and other employees that the commission 

considers necessary to enforce its powers and perform its duties; 

 (c) During any inspection of a licensed premises, the commission may require proof that a 

person performing work at the premises is 18 years of age or older. If the person does not 

provide the commission with acceptable proof of age upon request, the commission may 

require the person to immediately cease any activity and leave the premises until the 

commission receives acceptable proof of age; and 

 (d) The commission shall not be required to obtain a search warrant to conduct an 

investigation or search of licensed premises; 

 (12) Record keeping requirements, including, but not limited to, the following:  

 (a) The obligation of every cannabis cultivator to keep a complete and accurate record of 

all sales of cannabis flowers, cannabis leaves, and immature cannabis plants and a complete 

and accurate record of the number of cannabis flowers produced, the number of  ounces of 

cannabis leaves produced, the number of immature cannabis plants produced, and the dates of 

production; the obligation of every cannabis establishment to keep a complete and accurate 

record of all sales of cannabis items and a complete and accurate record of the number of 

ounces of usable cannabis sold; the obligation of every cannabis distributor to keep a complete 

and accurate record of all cannabis and cannabis items transported in bulk and the sending and 

receiving cannabis establishments involved in each transportation of the cannabis or cannabis 

items; and the obligation of every cannabis delivery service to keep a complete and accurate 

record of all cannabis item deliveries made to consumers based on orders fulfilled by of 

cannabis retailers; 

 (b) Such records shall be kept and maintained for four years, however there shall not be a 

requirement that the records be maintained on the premises of a licensee, and the records shall 

be in such form and contain such other information as the commission may require; and  

 (c) The commission may, at any time, with adequate notice, examine the books and records 

of any cannabis establishment, distributor, or delivery service and may appoint auditors, 

investigators, and other employees that the commission considers necessary to enforce its 

powers and its duties; 

 (13) Procedures for inspecting samples of cannabis items, including:  

 (a) On a schedule determined by the commission, every licensed cannabis cultivator and 

manufacturer shall submit representative samples of cannabis items produced or manufactured 

by the licensee to an independent, third-party, licensed testing facility meeting the 

accreditation requirements established by the commission, or random samples may be obtained 

by representatives of the facility making a scheduled or unscheduled visit to the licensee’s 



P.L. 2025, CHAPTER 215 

15 

 

premises, for inspection and testing to certify compliance with standards adopted by the 

commission.  Any sample remaining after testing shall be destroyed by the facility or returned 

to the licensee, unless that sample does not meet the applicable standards adopted by the 

commission, in which case it may be retained for purposes of retesting upon request of a 

licensee in accordance with subparagraph (c) of this paragraph;  

 (b) Licensees shall submit the results of this cannabis item inspection and testing to the 

commission on a form developed by the commission; and  

 (c) If a sample inspected and tested under this section does not meet the applicable 

standards adopted by the commission, the sample may, upon notice to the commission, be 

retested at the request of a licensee in a manner prescribed by the commission, and in addition 

to a retest, or as an alternative thereto, the licensee may also be permitted an opportunity to 

remediate, upon notice to the commission, the batch or lot from which the failed sample was 

taken, which batch or lot shall be subject to a subsequent test of a new representative sample 

in a manner prescribed by the commission.  Any request for a retest of a sample, and any retest 

and reporting of results, as well as any batch or lot remediation process undertaken and 

subsequent testing of that batch or lot, shall be completed within a time period established by 

the commission.  The commission shall also provide a process by which samples, batches, and 

lots that failed retesting or remediation, as applicable, shall be destroyed;  

 (14) Establishing the number of cannabis retailers, and permissible business arrangements 

with respect to other types of retailing businesses: 

 (a) (i) Assuming there are sufficient qualified applicants for licensure, the commission shall, 

subject to periodic evaluation as described in paragraph (1) of this subsection, issue a sufficient 

number of Class 5 Retailer licenses to meet the market demands of the State, giving regard to 

geographical and population distribution throughout the State; and  

 (ii) the provision of adequate access to licensed sources of cannabis items to discourage 

purchases from the illegal market; and 

 (b) A cannabis retailer’s premises shall not be located in or upon any premises in which 

operates a grocery store, delicatessen, indoor food market, or other store engaging in retail 

sales of food or in or upon any premises in which operates a store that engages in licensed 

retail sales of alcoholic beverages, as defined by subsection b. of R.S.33:1-1; and  

 (15) Civil penalties for the failure to comply with regulations adopted pursuant to this section.  

 b. In order to ensure that individual privacy is protected, the commission shall not require 

a consumer to provide a cannabis retailer with personal information other than government -

issued identification as set forth in subparagraph (a) of paragraph (6) of subsection a. of this 

section in order to determine the consumer's identity and age, and a cannabis retailer shall not 

collect and retain any personal information about consumers other than information typically 

acquired in a financial transaction conducted by the holder of a Class C retail license 

concerning alcoholic beverages as set forth in R.S.33:1-12.  

 c. Once regulations are adopted by the commission pursuant to subsection a. of this 

section, but prior to the commencement of the application process, the commission shall 

conduct a series of information sessions in every county in New Jersey to educate residents of 

New Jersey about the responsibilities, opportunities, requirements, obligations, and processes 

for application for a license to operate a cannabis establishment, distributor, or delivery 

service. The commission shall conduct an appropriate number of information sessions in each 

county considering the population of each county, but no fewer than one information session 

in each county.  The commission shall publicize the day, time, location, and agenda of each 

information session broadly through television, radio, Internet, print, and local agencies. 
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 d. The commission shall:  

 (1) Examine available research, and may conduct or commission new research or convene 

an expert task force, to investigate the influence of cannabis and marijuana on the ability of a 

person to drive a vehicle, on methods for determining whether a person is under the influence 

of cannabis or marijuana, and on the concentration of active THC, as defined in section 3 of 

P.L.2021, c.16 (C.24:6I-33), in a person's blood, in each case taking into account all relevant 

factors; and  

 (2) Report the results of the research to the Governor and, pursuant to section 2 of 

P.L.1991, c.164 (C.52:14-19.1), the Legislature and make recommendations regarding both 

administrative and legislative action as the commission deems necessary. 

 

 4. Section 25 of P.L.2021, c.16 (C.24:6I-42) is amended to read as follows: 

 

C.24:6I-42  Class 5 cannabis retailer license. 

 25. Class 5 Cannabis Retailer license. A cannabis retailer shall have a Class 5 Cannabis 

Retailer license issued by the commission for the premises at which cannabis items are retailed, 

which may include purchase orders for off-premises delivery by a certified cannabis handler 

working for or on behalf of the cannabis retailer or consumer purchases to be fulfilled from 

the retail premises that are presented by a cannabis delivery service with a Class 6 Cannabis 

Delivery Service license and which will be delivered by the cannabis delivery service to that 

consumer.  The commission shall determine the maximum number of licenses, of which at 

least 35 percent shall be conditional licenses issued pursuant to subparagraph (a) of paragraph 

(2) of subsection b. of section 19 of P.L.2021, c.16 (C.24:6I-36), and at least 10 percent of the 

total number of licenses and conditional licenses shall be designated for and only issued to 

microbusinesses pursuant to subsection f. of that section.  Providing there exist qualified  

applicants, the commission shall issue a sufficient number of licenses to meet the market 

demands of the State and may, as authorized by paragraph (1) of subsection a. of section 18 of 

P.L.2021, c.16 (C.24:6I-35), accept new applications for additional licenses as it deems 

necessary to meet those demands. 

 a. To hold a Class 5 Cannabis Retailer license under this section, a cannabis retailer:  

 (1) Shall apply for a license in the manner described in section 18 of P.L.2021, c.16 

(C.24:6I-35);  

 (2) Shall have at least one significantly involved person who has resided in this State for 

at least two years as of the date of the application and provide proof that this person and any 

other person with a financial interest who also has decision making authority for the cannabis 

retailer listed on an application submitted under section 18 of P.L.2021, c.16 (C.24:6I-35) is 

21 years of age or older; 

 (3) Shall meet the requirements of any rule adopted by the commission under subsection 

b. of this section; and  

 (4) Shall provide for each of the following persons to undergo a criminal history record 

background check: any owner, other than an owner who holds less than a five percent 

investment interest in the cannabis retailer or who is a member of a group that holds less than 

a 20 percent investment interest in the cannabis retailer and no member of that group holds 

more than a five percent interest in the total group investment, and who lacks the authority to 

make controlling decisions regarding the cannabis retailer’s operations; any director; any 

officer; and any employee. 

 (a) Pursuant to this provision, the commission is authorized to exchange fingerprint data 

with and receive criminal history record background information from the Division of State 
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Police and the Federal Bureau of Investigation consistent with the provisions of applicable 

State and federal laws, rules, and regulations.  The Division of State Police shall forward 

criminal history record background information to the commission in a timely manner when 

requested pursuant to the provisions of this section; 

 (b) Each person shall submit to being fingerprinted in accordance with applicable State and 

federal laws, rules, and regulations.  No check of criminal history record background 

information shall be performed pursuant to this section unless a person has furnished his 

written consent to that check.  A person who refuses to consent to, or cooperate in, the securing 

of a check of criminal history record background information shall not be considered for 

licensure as a retailer.  Each person shall bear the cost for the criminal history record 

background check, including all costs of administering and processing the check;  

 (c) (i) With respect to determining whether any conviction of a person contained in the 

criminal history record background check should disqualify an applicant for a Class 5 Cannabis 

Retailer license, the commission shall not take into consideration any conviction for a crime 

or offense that occurred prior to the effective date of P.L.2021, c.16 (C.24:6I-31 et al.) 

involving a controlled dangerous substance or controlled substance analog as set forth in 

paragraph (11) or (12) of subsection b., or subparagraph (b) of paragraph (10) of subsection b. 

of N.J.S.2C:35-5, or paragraph (3) or (4) of subsection a. of N.J.S.2C:35-10, or any similar 

indictable offense under federal law, this State’s law, or any other state’s law, or for any 

conviction under federal law for conduct involving cannabis or a cannabis item that is 

authorized by P.L.2021, c.16 (C.24:6I-31 et al.).  Additionally, the commission shall not take 

into consideration any other prior conviction, unless that conviction is for an indictable offense 

under federal law, other than a conviction for conduct involving cannabis or a cannabis item 

that is authorized by P.L.2021, c.16 (C.24:6I-31 et al.), or under this State’s law, or any other 

state’s law that is substantially related to the qualifications, functions, or duties for which the 

license is required, and not more than five years have passed since the date of that conviction, 

satisfactory completion of probation or parole, or release from incarceration, whichever is 

later.  In determining which indictable offenses are substantially related to the qualifications, 

functions, or duties for which the license is required, the commission shall at least consider 

any conviction involving fraud, deceit, or embezzlement, and any conviction for N.J.S.2C:35-

6, employing a minor in a drug distribution scheme, or similar indictable offense in this or 

another jurisdiction involving the use of a minor to dispense or distribute a controlled 

dangerous substance or controlled substance analog; 

 (ii) The commission may approve an applicant for a Class 5 Cannabis Retailer license after 

conducting a thorough review of any previous conviction of a person that substantially related 

to the qualifications, functions, or duties for which the license is required that is contained in 

the criminal history record background information, and this review shall include examining 

the nature of the indictable offense, the circumstances at the time of committing the offense, 

and evidence of rehabilitation since conviction.  If the commission determines that the 

reviewed conviction should not disqualify the applicant, the applicant may be approved so long 

as the applicant is otherwise qualified to be issued the license; and 

 (d) Upon receipt and review of the criminal history record background information from 

the Division of State Police and the Federal Bureau of Investigation, the commission shall 

provide written notification to the applicant of the qualification or disqualification for a Class 

5 Cannabis Retailer license. 

 If the applicant is disqualified because the commission determined that a person has a 

disqualifying conviction pursuant to the provisions of this section, the conviction that 

constitutes the basis for the disqualification shall be identified in the written notice. 
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 (e) The Division of State Police shall promptly notify the commission in the event that an 

individual who was the subject of a criminal history record background check conducted 

pursuant to this section is convicted of a crime or offense in this State after the date the 

background check was performed.  Upon receipt of that notification, the commission shall 

make a determination regarding the continued eligibility for the applicant, or following 

application, for the licensee, to hold a Class 5 Cannabis Retailer license. 

 b. The commission shall adopt rules that:  

 (1) Provide for the annual renewal of the Class 5 Cannabis Retailer license;  

 (2) Establish application, licensure, and renewal of licensure fees for a cannabis retailer in 

accordance with paragraph (2) of subsection a. of section 18 of P.L.2021, c.16 (C.24:6I-35); and 

 (3) Require a cannabis retailer to meet any public health and safety standards, industry best 

practices, and all applicable regulations established by the commission related to the retailing 

of cannabis items.  

 c. Fees adopted under subsection b. of this section:  

 (1) Shall be in the form of a schedule that imposes a greater fee for premises with more 

square footage; and  

 (2) Shall be deposited in the “Cannabis Regulatory, Enforcement Assistance, and 

Marketplace Modernization Fund” established under section 41 of P.L.2021, c.16 (C.24:6I-50).  

 d. (1) The commission shall issue or deny issuance of a Class 5 Cannabis Retailer license 

or conditional license in accordance with the procedures set forth in section 18 of P.L.2021, 

c.16 (C.24:6I-35). 

 (2) The commission may suspend or revoke a Class 5 Cannabis Retailer license or conditional 

license to operate as a cannabis retailer for cause, which shall be considered a final agency action 

for the purposes of the “Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et seq.) and 

shall be subject only to judicial review as provided in the Rules of Court. 

 e. A person who has been issued a license or conditional license shall display the license 

or conditional license at the premises at all times when cannabis is being retailed.  

 f. As required by the commission in regulation, a licensee or conditional licensee shall 

report required changes in information about the licensee to the commission within the time 

specified by the commission. 

 g. Subject to receiving an endorsement pursuant to section 28 of P.L.2019, c.153 (C.24:6I-21): 

 (1) A licensed cannabis retailer may operate a cannabis consumption area at which the on-

premises consumption of cannabis items either obtained from the retailer, or brought by a 

person to the consumption area, may occur. 

 (2) Each licensed cannabis retailer may operate only one cannabis consumption area.  

 (3) The cannabis consumption area shall be either (a) an indoor, structurally enclosed area 

of the licensed cannabis retailer that is separate from the area in which retail sales of cannabis 

items occur or (b) an exterior structure on the same premises as the retailer, either separate 

from or connected to the retailer. 

 (4) A Class 5 Cannabis Retailer licensee that has been approved for a cannabis 

consumption area endorsement may transfer cannabis items purchased by a consumer in its 

retail establishment to that consumer in its cannabis consumption area.  The Class 5 Cannabis 

Retailer licensee shall not transfer to the consumption area an amount of cannabis items that 

exceed the limits established by the commission. 

 h. In addition to cannabis and cannabis items, the holder of a valid and unrevoked Class 5 

Cannabis Retailer license shall be authorized to sell hemp-derived cannabinoid products 

intended for human consumption, provided that the products are so labeled in accordance with 

commission rules. 
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 5. Section 41 of P.L.2021, c.16 (C.24:6I-50) is amended to read as follows: 

 

C.24:6I-50  Cannabis regulatory, enforcement assistance, and marketplace modernization fund. 

 41. Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Fund.   

 a. Except for amounts credited to the Property Tax Reform Account in the Property Tax 

Relief Fund pursuant to paragraph 7 of Section I of Article VIII of the New Jersey Constitution, 

all fees and penalties collected by the commission, all tax revenues on retail sales of cannabis 

items, all tax revenues collected pursuant to the provisions of the “Jake Honig Compassionate 

Use Medical Cannabis Act,” P.L.2009, c.307 (C.24:6I-1 et al.); and all revenues, if any, 

collected for the Social Equity Excise Fee pursuant to section 39 of P.L.2021, c.16 (C.54:47F-

1); and all tax revenues on the retail sale of intoxicating hemp beverages by any plenary retail 

distribution license holder or Class 5 Cannabis Retailer licensee, as well as any fees associated 

with the approval provided to any plenary wholesale license holder to sell intoxicating hemp 

beverages, as defined pursuant to  section 3 of P.L.2021, c.16 (C.24:6I-33), shall be deposited 

in a special nonlapsing fund, which shall be known as the “Cannabis Regulatory, Enforcement 

Assistance, and Marketplace Modernization Fund,” with 15 percent of the monies deposited 

being placed into an account within the fund to be known as the “Underage Deterrence and 

Prevention Account.” 

 b. Except for any monies derived from the Social Equity Excise Fee which shall be 

appropriated annually in accordance with subsection d. of this section and the monies placed 

into the “Underage Deterrence and Prevention Account” within the fund for the commission 

to fund programs and services in accordance with subsection e. of this section, monies in the 

fund shall be appropriated annually as follows: 

 (1) at least 70 percent of all tax revenues on retail sales of cannabis items shall be 

appropriated for investments, including through grants, loans, reimbursements of expenses, 

and other financial assistance, in municipalities defined as an “impact zone” pursuant to 

section 3 of P.L.2021, c.16 (C.24:6I-33), as well as provide direct financial assistance to 

qualifying persons residing therein as recommended by the commission; and (2) the remainder 

of the monies in the fund shall be appropriated by the Legislature to include the following: 

 (a) to oversee the development, regulation, and enforcement of activities associated with 

the personal use of cannabis pursuant to P.L.2021, c.16 (C.24:6I-31 et al.), and assist with 

assuming responsibility from the Department of Health for the further development and 

expansion, regulation, and enforcement of activities associated with the medical use of 

cannabis pursuant to the “Jake Honig Compassionate Use Medical Cannabis Act,” P.L.2009, 

c.307 (C.24:6I-1 et al.) and P.L.2015, c.158 (C.18A:40-12.22 et al.);  

  (b) to reimburse the expenses incurred by any county or municipality for the training costs 

associated with the attendance and participation of a law enforcement officer from its law 

enforcement unit in a police training course by an approved school, as those terms are defined 

in section 2 of P.L.1961, c.56 (C.52:17B-67), which trains and certifies the law enforcement 

officer, including a law enforcement officer with a working dog, as that term is defined in 

section 1 of P.L.2006, c.88 (C.10:5-29.7), as a Drug Recognition Expert for detecting, 

identifying, and apprehending drug-impaired motor vehicle operators and to pay for the same 

training costs incurred by the Division of State Police in the Department of Law and Public 

Safety for the training of a State police officer or trooper, including an officer or trooper with 

a working dog, as a Drug Recognition Expert, as well as the Division of State Police costs in 

furnishing additional program instructors to provide Drug Recognition Expert training to 

police officers, troopers, and working dogs.  A municipality or county seeking reimbursement 

shall apply to the commission, itemizing the costs, with appropriate proofs, for which 
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reimbursement is requested and provide a copy of the certificate issued to the police officer to 

indicate the successful completion of the program by the police officer, and that officer’s 

working dog, if applicable; and 

 (c) for further investments, including through grants, loans, reimbursements of expenses, 

and other financial assistance, in municipalities defined as an “impact zone” pursuant to 

section 3 of P.L.2021, c.16 (C.24:6I-33), as well as provide direct financial assistance to 

qualifying persons residing therein as recommended by the commission.  

 The monies appropriated pursuant to paragraph (1) of this subsection shall be offset by any 

revenue constitutionally dedicated to municipalities defined as an “impact zone” pursuant to 

section 3 of P.L.2021, c.16 (C.24:6I-33). 

 c. After the appropriation of those monies in the fund in accordance with subsection b. of 

this section, any remaining monies shall be deposited in the State’s General Fund.  

 d. (1) (a) Not less than 60 days prior to the first day of each State fiscal year, the commission 

shall  make recommendations to the Governor and Legislature for social equity appropriations 

based upon the amount of any revenues collected during the current fiscal year for the Social 

Equity Excise Fee pursuant to section 39 of P.L.2021, c.16 (C.54:47F-1), or, if the commission 

has not imposed or adjusted the Social Equity Excise Fee in the current fiscal year pursuant to 

that section, then appropriations from the General Fund in an amount equal to the revenues that 

would have been collected had the commission imposed or adjusted the Social Equity Excise 

Fee. The recommendations to the Governor and the Legislature shall consist of social equity 

appropriations that invest, through grants, loans, reimbursements of expenses, and other 

financial assistance, in private for-profit and non-profit organizations, and public entities, 

including any municipality defined as an “impact zone” pursuant to section 3 of P.L.2021, c.16 

(C.24:6I-33) as well as provide direct financial assistance to qualifying persons as determined 

by the commission, in order to create, expand, or promote educational and economic 

opportunities and activities, and the health and well-being of both communities and individuals. 

 (b) Not less than 30 days prior to submitting its recommendations to the Governor and 

Legislature pursuant to subparagraph (a) of this paragraph, the commission shall hold at least 

three regional public hearings throughout the State, with at least one hearing in the northern, 

central, and southern regions of the State, to solicit the public input on the social equity 

investments to be made as described in this section.  

 (2) The commission’s recommendations to the Governor and Legislature may include, but are 

not limited to, recommending investments in the following categories of social equity programs: 

 (a) educational support, including literacy programs, extended learning time programs that 

endeavor to close the achievement gap and provide services for enrolled students after the 

traditional school day, GED application and preparedness assistance, tutoring programs, 

vocational programming, and financial literacy; 

 (b) economic development, including the encouragement and support of community 

activities so as to stimulate economic activity or increase or preserve residential amenities, and 

business marketing, and job skills and readiness training, specific employment training, and 

apprenticeships; 

 (c) social support services, including food assistance, mental health services, substance use 

disorders treatment and recovery, youth recreation and mentoring services, life skills support 

services, and reentry and other rehabilitative services for adults and juveniles being released 

from incarceration; and 

 (d) legal aid for civil and criminal cases, regardless of a party’s citizenship or 

immigration status. 
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 (3) The commission may also, subject to the annual appropriations act, recommend that it 

retain a portion of the Social Equity Excise Fee to administer startup grants, low-interest loans, 

application fee assistance, and job training programs through the commission’s Office of 

Minority, Disabled Veterans and Women Cannabis Business Development established by 

section 32 of P.L.2019, c.153 (24:6I-25). 

 (4) After receiving the recommendations, as set forth in paragraphs (1) through (3) of this 

subsection and prior to the first day of each fiscal year, the Legislature shall provide to the 

commission a statement which lists the investments to be made by appropriations, including 

the investment recipients, investment amounts, and how the investment is intended to support 

and advance social equity as described in this subsection. 

 e. The monies deposited in the “Underage Deterrence and Prevention Account” within the 

fund shall be used by the commission, based on the acceptance of applications submitted on a 

form and through an approval or denial process promulgated by the commission, to fund 

private for-profit and non-profit organizations and county and municipal programs and 

services that offer social services, educational, recreational, and employment opportunities and 

local economic development designed to encourage, improve, and support youthful community 

activities to divert and prevent persons under 18 years of age from activities associated with 

the consumption of cannabis items, marijuana, or hashish. 

 

 6. R.S.33:1-11 is amended to read as follows: 

 

Class B alcoholic licenses; subdivisions, classifications; fees. 

 33:1-11. Class B licenses shall be subdivided and classified as follows: 

 Plenary wholesale license. 1. The holder of this license shall be entitled, subject to rules 

and regulations, to sell and distribute alcoholic beverages, or intoxicating hemp beverages until 

the expiration of section 11 of P.L.2025, c.215 (C.24:6I-48.5), to retailers and wholesalers 

licensed in accordance with this chapter, and to sell and distribute without this State to any 

persons pursuant to the laws of the places of such sale and distribution, and to maintain a 

warehouse and salesroom, provided, however, that the delivery of such alcoholic beverages by 

the holder of this license to retailers licensed under this Title shall be from inventory in a 

warehouse located in New Jersey which is operated under a plenary wholesale license.  The 

fee for this license shall be $8,750. 

 Limited wholesale license. 2 a. The holder of this license shall be entitled, subject to rules 

and regulations, to sell and distribute brewed malt alcoholic beverages and naturally 

fermented wines to retailers and wholesalers licensed in accordance with this chapter, and to 

sell and distribute without this State to any persons pursuant to the laws of the places of such 

sale and distribution, and to maintain a warehouse and salesroom.  The fee for this license 

shall be $1,875. 

 Wine wholesale license. 2b. The holder of this license shall be entitled, subject to rules and 

regulations, to sell and distribute any naturally fermented, treated, blended, fortified , and 

sparkling wines to retailers and wholesalers licensed in accordance with this chapter, and to 

sell and distribute without this State to any persons pursuant to the laws of the places of such 

sale and distribution, and to maintain a warehouse and salesroom, provided, however, that the 

delivery of such wines by the holder of this license to retailers licensed under this Title shall 

be from inventory in a warehouse located in New Jersey which is operated under a wine 

wholesale license.  The fee for this license shall be $3,750. 

 State beverage distributor’s license. 2c. (1) The holder of this license shall be entitled, 

subject to rules and regulations, to sell and distribute unchilled, brewed, malt alcoholic 
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beverages in original containers only, in quantities of not less than 144 fluid ounces and chilled 

draught malt alcoholic beverages in kegs, barrels or other similar containers of at least one 

fluid gallon in capacity, to retailers licensed in accordance with this chapter, and to sell and 

distribute without this State to any person pursuant to the laws of the places of such sale and 

distribution, and to maintain a warehouse and salesroom. The holder of this license may sell 

unchilled, brewed, malt alcoholic beverages in original containers only, in quantities of not 

less than 144 fluid ounces and chilled draught malt alcoholic beverages in kegs, barrels or 

other similar containers of at least 7.75 fluid gallons in capacity, at retail , provided, however, 

that such sales shall be made only for consumption off the licensed premises.  This license 

shall not be issued to any person holding a plenary or limited brewery license, nor shall it be 

issued to any person directly or indirectly interested in any brewery within or without this 

State.  This license shall not be issued for premises in or upon which any retail business, except 

the sale of malt alcoholic beverages and nonalcoholic beverages, is carried on.  The fee for this 

license shall be $1,031. 

 (2) After the effective date of P.L.1995, c. 309, any license issued or transferred pursuant 

to this subsection for a premises located in a municipality in a county of the fifth or sixth class 

shall be limited to prohibit retail sales. 

 (3) The holder of a license issued pursuant to this subsection shall not be entitled to sell 

malt alcoholic beverages at retail as provided in paragraph (1) of this subsection, at hours of 

the day or on days of the week during which sales by holders of plenary retail distributors 

licenses are prohibited in the municipality in which the licensed premises is located or in a 

municipality which, in accordance with the provisions of this title, prohibits all retail sales of 

wine and malt alcoholic beverages in original bottle or can containers. 

 The provisions of section 22 of P.L.2003, c.117 amendatory of this section shall apply to 

licenses issued or transferred on or after July 1, 2003, and to license renewals commencing on 

or after July 1, 2003. 

 

 7. R.S.33:1-12 is amended to read as follows: 

 

Class C licenses; classifications; fees. 

 33:1-12. Class C licenses shall be subdivided and classified as follows: 

 Plenary retail consumption license. 1. The holder of this license shall be entitled, subject to 

rules and regulations, to sell any alcoholic beverages for consumption on the licensed premises 

by the glass or other open receptacle, and also to sell any alcoholic beverages in original 

containers for consumption off the licensed premises, but this license shall not be issued to 

permit the sale of alcoholic beverages in or upon any premises in which a grocery, delicatessen, 

drug store, or other mercantile business is carried on, except as hereinafter provided.  The 

holder of this license shall be permitted to conduct consumer wine, beer, and spirits tasting 

events and samplings for a fee or on a complimentary basis pursuant to conditions established 

by rules and regulations of the Division of Alcoholic Beverage Control, provided, however, 

that the holder of this license complies with the terms and conditions set forth in section 3 of 

P.L.2009, c.216 (C.33:1-12d).  Subject to such rules and regulations established from time to 

time by the director, the holder of this license shall be permitted to sell alcoholic beverages in 

or upon the premises in which any of the following is carried on: the keeping of a hotel or 

restaurant including the sale of mercantile items incidental thereto as an accommodation to 

patrons; the sale, at an entertainment facility as defined in R.S.33:1-1, having a seating capacity 

for no less than 4,000 patrons, of mercantile items traditionally associated with the type of 

event or program held at the site; the sale of distillers’, brewers’, and vintners’ packaged 
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merchandise prepacked as a unit with other suitable objects as gift items to be sold only as a 

unit; the sale of novelty wearing apparel identified with the name of the establishment licensed 

under the provisions of this section; the sale of cigars, cigarettes, packaged crackers, chips, 

nuts, and similar snacks and ice at retail as an accommodation to patrons or the retail sale of 

nonalcoholic beverages as accessory beverages to alcoholic beverages; or, in commercial 

bowling establishments, the retail sale or rental of bowling accessories and the retail sale from 

vending machines of candy, ice cream, and nonalcoholic beverages.  The fee for this license 

shall be fixed by the governing board or body of the municipality in which the licensed 

premises are situated, by ordinance, at not less than $250 and not more than $2,500.  No 

ordinance shall be enacted which shall raise or lower the fee to be charged for this license by 

more than 20% from that charged in the preceding license year or $500.00, whichever is the 

lesser.  The governing board or body of each municipality may, by ordinance, enact that no 

plenary retail consumption license shall be granted within its respective municipality.  

 The holder of this license shall be permitted to obtain a restricted brewery license issued 

pursuant to subsection 1c. of R.S.33:1-10 and to operate a restricted brewery immediately 

adjoining the licensed premises in accordance with the restrictions set forth in that subsection.  

All fees related to the issuance of both licenses shall be paid in accordance with statutory law.  

 Seasonal retail consumption license. 2. (1) The holder of this license shall be entitled, 

subject to rules and regulations, to sell any alcoholic beverages for consumption on the 

licensed premises by the glass or other open receptacle and also to sell any alcoholic beverages 

in original containers for consumption off the licensed premises, during the summer season 

from May 1 until November 14, inclusive, or during the winter season from November 15 

until April 30, inclusive.  

 (2) In addition, the director shall issue to the holder of this license, upon request by the 

licensee, one-day permits that shall entitle the license holder to sell alcoholic beverages for 

consumption on the licensed premises during the season when the license holder is not authorized 

to sell alcoholic beverages pursuant to subparagraph (1) of this subsection.  The number of one-

day permits issued to a licensee pursuant to this subsection shall not exceed an aggregate of 14 

permits in one calendar year.  A one-day permit issued pursuant to this subsection shall be valid 

for 24 consecutive hours.  The fee for each one-day permit shall be $500. 

 The governing body of the municipality in which the licensed premises is situated may place 

reasonable conditions upon a one-day permit for the purpose of maintaining public safety on the 

licensed premises and immediately surrounding area.  The costs associated with the reasonable 

conditions placed on the one-day permit shall be assumed by the holder of this license. 

 (3) This license shall not be issued to permit the sale of alcoholic beverages in or upon any 

premises in which a grocery, delicatessen, drug store, or other mercantile business is carried 

on, except as hereinafter provided.  Subject to such rules and regulations established from time 

to time by the director, the holder of this license shall be permitted to sell alcoholic beverages 

in or upon the premises in which any of the following is carried on: the keeping of a hotel or 

restaurant including the sale of mercantile items incidental thereto as an accommodation to 

patrons; the sale of distillers’, brewers’, and vintners’ packaged merchandise prepacked as a 

unit with other suitable objects as gift items to be sold only as a unit; the sale of novelty 

wearing apparel identified with the name of the establishment licensed under the provisions of 

this section; the sale of cigars, cigarettes, packaged crackers, chips, nuts, and similar snacks 

and ice at retail as an accommodation to patrons; or the retail sale of nonalcoholic beverages 

as accessory beverages to alcoholic beverages.  The fee for this license shall be fixed by the 

governing board or body of the municipality in which the licensed premises are situated, by 

ordinance, at 75% of the fee fixed by said board or body for plenary retail consumption 
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licenses.  The governing board or body of each municipality may, by ordinance, enact that no 

seasonal retail consumption license shall be granted within its respective municipality.  

 Plenary retail distribution license. 3. a. The holder of this license shall be entitled, subject 

to rules and regulations, to sell any alcoholic beverages, or intoxicating hemp beverages until 

the expiration of section 11 of P.L.2025, c.215 (C.24:6I-48.5), for consumption off the licensed 

premises, but only in original containers except that licensees shall be permitted to conduct 

consumer wine, beer, and spirits tasting events and samplings on a complimentary basis 

pursuant to conditions established by rules and regulations of the Division of Alcoholic 

Beverage Control, provided, however, that the holder of this license complies with the terms 

and conditions set forth in section 3 of P.L.2009, c.216 (C.33:1-12d). 

 The governing board or body of each municipality may, by ordinance, enact that this license 

shall not be issued to permit the sale of alcoholic beverages in or upon any premises in which 

any other mercantile business is carried on, except that any such ordinance, heretofore or 

hereafter adopted, shall not prohibit the retail sale of distillers’, brewers’, and vintners’ packaged 

merchandise prepacked as a unit with other suitable objects as gift items to be sold only as a 

unit; the sale of novelty wearing apparel identified with the name of the establishment licensed 

under the provisions of this act; cigars, cigarettes, packaged crackers, chips, nuts, and similar 

snacks, ice, and nonalcoholic beverages as accessory beverages to alcoholic beverages.  The fee 

for this license shall be fixed by the governing board or body of the municipality in which the 

licensed premises are situated, by ordinance, at not less than $125 and not more than $2,500.  No 

ordinance shall be enacted which shall raise or lower the fee to be charged for this license by 

more than 20% from that charged in the preceding license year or $500.00, whichever is the 

lesser.  The governing board or body of each municipality may, by ordinance, enact that no 

plenary retail distribution license shall be granted within its respective municipality. 

 Limited retail distribution license. 3. b. The holder of this license shall be entitled, subject 

to rules and regulations, to sell any unchilled, brewed, malt alcoholic beverages in quantities 

of not less than 72 fluid ounces for consumption off the licensed premises, but only in original 

containers, provided, however, that this license shall be issued only for premises operated and 

conducted by the licensee as a bona fide grocery store, meat market, meat and grocery store, 

delicatessen, or other type of bona fide food store at which groceries or other foodstuffs are 

sold at retail and provided further that this license shall not be issued except for premises at 

which the sale of groceries or other foodstuffs is the primary and principal business and at 

which the sale of alcoholic beverages is merely incidental and subordinate thereto.  The fee 

for this license shall be fixed by the governing body or board of the municipality in which the 

licensed premises are situated, by ordinance, at not less than $31 and not more than $63.  The 

governing board or body of each municipality may, by ordinance, enact that no limited retail 

distribution license shall be granted within its respective municipality. 

 Plenary retail transit license. 4. The holder of this license shall be entitled, subject to rules 

and regulations, to sell any alcoholic beverages, for consumption only, on railroad trains, 

airplanes, limousines, and boats, while in transit.  The fee for this license for use by a railroad 

or air transport company shall be $375, for use by the owners of limousines shall be $31 per 

vehicle, and for use on a boat shall be $63 on a boat 65 feet or less in length, $125 on a boat 

more than 65 feet in length but not more than 110 feet in length, and $375 on a boat more than 

110 feet in length; such boat lengths shall be determined in the manner prescribed by the 

Bureau of Customs of the United States Government or any federal agency successor thereto 

for boat measurement in connection with issuance of marine documents.  A license issued 

under this provision to a railroad or air transport company shall cover all railroad cars and 

planes operated by any such company within the State of New Jersey.  A license for a boat or 
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limousine issued under this provision shall apply only to the particular boat or limousine for 

which issued and shall permit the purchase of alcoholic beverages for sale or service in a boat 

or limousine to be made from any Class A and B licensee or from any Class C licensee whose 

license privilege permits the sale of alcoholic beverages in original containers for off-premises 

consumption.  An interest in a plenary retail transit license issued in accordance with this 

section shall be excluded in determining the maximum number of retail licenses permitted 

under P.L.1962, c.152 (C.33:1-12.31 et seq.). 

 Club license. 5. The holder of this license shall be entitled, subject to rules and regulations, 

to sell any alcoholic beverages but only for immediate consumption on the licensed premises 

and only to bona fide club members and their guests.  The fee for this license shall be fixed by 

the governing board or body of the municipality in which the licensed premises are situated, 

by ordinance, at not less than $63 and not more than $188.  The governing board or body of 

each municipality may, by ordinance, enact that no club licenses shall be granted within its 

respective municipality.  Club licenses may be issued only to such corporations, associations 

and organizations as are operated for benevolent, charitable, fraternal, social, religious, 

recreational, athletic, or similar purposes, and not for private gain, and which comply with all 

conditions which may be imposed by the Director of the Division of Alcoholic Beverage 

Control by rules and regulations. 

 The provisions of section 23 of P.L.2003, c.117 amendatory of this section shall apply to 

licenses issued or transferred on or after July 1, 2003, and to license renewals commencing on 

or after July 1, 2003. 

 Sporting facility license. 6. The holder of this license shall be entitled, subject to rules and 

regulations, to sell at retail or to serve any alcoholic beverages as the owner, operator, lessee, 

or concessionaire of a sporting facility by the glass or other receptacle or in original containers 

only on the premises of the sporting facility.  

 Notwithstanding any other provision of Title 33 of the Revised Statutes and subject to 

conditions established by the director, the holder of this license may share direction and control 

of the premises to be licensed and share proceeds and profits from the sale of alcoholic 

beverages with the owner, operator, concessionaire, or lessee of the facility.  The holder of this 

license shall be permitted to conduct consumer wine, beer, and spirits tasting events and 

samplings for a fee or on a complimentary basis provided, however, the license holder 

complies with the provisions of section 3 of P.L.2009, c.216 (C.33:1-12d) and rules and 

regulations promulgated thereto.  Notwithstanding any law, rule or regulation to the contrary, 

the holder of this license shall be entitled to establish up to five all-inclusive areas within the 

licensed sporting facility, provided the total capacity of the all-inclusive area or areas within 

the sporting facility for each game or event does not exceed more than 500 persons or five 

percent of the total capacity of the sporting facility, whichever is greater.  

 The fee for this license shall be $2,500 for venues with a capacity of less than 7,500 persons; 

$5,000 for venues with a capacity of not less than 7,500 persons but not more than 14,999 

persons; $7,500 for venues with a capacity of not less than 15,000 persons but not more than 

22,499 persons; and $10,000 for venues with a capacity of 22,500 persons or more.  

 The director may, in accordance with regulations or a special ruling, issue special all -

inclusive area event permits to the holder of this license authorizing the establishment of an 

all-inclusive area or areas in excess of these limitations for a national or international sporting 

event at a sporting facility with a seating capacity of 50,000 or more persons, provided the 

issuance of the special all-inclusive area event permits is consistent with the provisions of Title 

33 of the Revised Statutes and any regulations promulgated thereunder.  The director may 

impose special conditions on the special all-inclusive area event permits deemed necessary and 
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proper to protect the health, safety, and welfare of the public.  A special all -inclusive area 

event permit issued pursuant to this subsection shall be valid for the specified duration of the 

event and the fee shall be $2,000 per day for each all-inclusive area established, but the total 

fee shall not exceed $6,000 per day.  Prior to the issuance of a special all -inclusive area event 

permit, the director may require the holder of this license to provide a bond or equivalent to 

the Division of Alcoholic Beverage Control in an amount to be determined by the director 

based on the size, scope, and conditions of the national or international sporting event and the 

compliance history of the sporting facility license holder.  

 For the purposes of this subsection: 

 “National or international sporting event” means a tournament-level professional event 

governed by a national or international sports federation or governing body, including, but not 

limited to, sporting events governed by the National Football League, International Olympic 

Committee, and the International Federation of Association Football.  

 “Sporting facility” means a stadium, arena, team training facility, or similar venue located 

on public property where alcoholic beverages are served or sold at retail for consumption on 

the premises by the glass or other open receptacle or in original containers. 

 “Team training facility” shall include team offices and team headquarters.  

 

C.2C:35-10f  Prohibited business actions, cannabis, hemp-derived products, cannabinoids. 

 8. a. On or after  April 13, 2026, or unless otherwise authorized by law, it shall be unlawful 

to sell, offer for sale, or distribute any of the following: 

 (1) any viable seeds from a Cannabis sativa L. plant that exceeds a total 

tetrahydrocannabinol concentration, including tetrahydrocannabinolic acid, of 0.3 percent in 

the plant on a dry weight basis;  

 (2) any intermediate hemp-derived product containing:  

 (a) cannabinoids that are not capable of being naturally produced by a Cannabis sativa L. plant;  

 (b) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant, 

but were synthesized or manufactured; or 

 (c) more than 0.3 percent combined total of total tetrahydrocannabinol, including 

tetrahydrocannabinolic acid, with any other cannabinoids that have similar effects or are 

marketed to have similar effects on humans or animals as tetrahydrocannabinol, as determined 

by the United States Secretary of Health and Human Services;  

 (3) any intermediate hemp-derived cannabinoid product that is marketed or sold as a final 

product or directly to an end consumer for personal or household use;  

 (4) any final hemp-derived cannabinoid products containing: 

 (a) cannabinoids that are not capable of being naturally produced by a Cannabis sativa L. plant;  

 (b) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant, 

but were synthesized or manufactured outside the plant; 

 (c) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant, 

but were synthesized or manufactured outside the plant by any other prohibited synthesis 

methodology, as identified by the Cannabis Regulatory Commission; 

 (d) greater than 0.4 milligrams combined total per container of total tetrahydrocannabinol, 

including tetrahydrocannabinolic acid, with any other cannabinoids that have similar effects 

or are marketed to have similar effects on humans or animals as tetrahydrocannabinol, as 

determined by the United States Secretary of Health and Human Services; or 

 (5) any cannabinoid product marketed, labeled, or represented as hemp that exceeds the 

federally defined THC level for hemp.  
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 b. It shall be unlawful to sell, offer for sale, or distribute any intoxicating hemp beverage 

or any hemp-derived cannabinoid product through online retail sale. 

 c. It shall be unlawful to dispense, distribute, sell, or offer for sale any intoxicating hemp 

beverage from a vending machine.  In addition to the penalties established pursuant to this 

section and N.J.S.2C:35-5, a person who violates this subsection shall be liable to a civil 

penalty of not less than $100 for each container of any such beverage.  The penalty prescribed 

by this section shall be collected and enforced by summary proceedings under the “Penalty 

Enforcement Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.). 

 d. (1) The sale, offer for sale, or distribution of any substance or product in violation of 

this section shall be subject to the same criminal penalties established for marijuana pursuant 

to N.J.S.2C:35-5. 

 (2) In addition to the penalties established pursuant to N.J.S.2C:35-5, a person who sells, 

offers for sale, or distributes any substance or product in violation of subsection a. of this 

section shall be liable to a civil penalty of not less than $100 for the first violation, not less 

than $1,000 for the second violation, and not less than $10,000 for the third and each 

subsequent violation.  Each day during which a violation continues shall constitute a separate 

and distinct offense.  The penalty prescribed by this section shall be collected and enforced by 

summary proceedings under the “Penalty Enforcement Law of 1999,” P.L.1999, c.274 

(C.2A:58-10 et seq.).  Nothing in this section shall be construed to prohibit the imposition of 

multiple fines for a single violation as a penalty for the sale or distribution of more than one 

substance or product in violation  of this section. 

 (3) The sale, offer for sale, or distribution of any substance or product in violation of this 

section shall be subject to the enforcement provisions and remedies set forth in section 9 of 

P.L.2025, c.215 (C.2C:35-10i). 

 The imposition of any fine or other remedy under P.L.2025, c.215 (C.2C:35-10f et al.) shall 

not preclude prosecution for a violation of the criminal laws of this State.  

 

C.2C:35-10i  Enforcement, sale regulations, intoxicating hemp beverage, cannabis item, 

cannabis product. 

 9. a. The provisions of P.L.2025, c.215 (C.2C:35-10f et al.), may be enforced by State and 

local law enforcement agencies, State and local health and consumer protection agencies, the 

Division of Consumer Affairs in the Department of Law and Public Safety, and the Cannabis 

Regulatory Commission established pursuant to section 31 of P.L.2019, c.153 (C.24:6I-24).  

 b. An official authorized by statute or ordinance to enforce the provisions of P.L.2025, 

c.215 (C.2C:35-10f et al.), the State or local health codes or consumer protection laws, or a 

law enforcement officer having enforcement authority in that municipality, may issue a 

summons for a violation of the provisions of P.L.2025, c.215 (C.2C:35-10f et al.), and may 

serve and execute all process with respect to the enforcement of this section consistent with 

the Rules of Court. 

 c. A law enforcement officer, local health official, or other government official from an 

agency authorized to enforce this section may confiscate any intoxicating hemp beverage, 

cannabis item, cannabis product or other substance or product that is sold, offered for sale, or 

distributed in violation of P.L.2025, c.215 (C.2C:35-10f et al.).  In addition, the Division of 

Alcoholic Beverage Control in the Department of Law and Public Safety may confiscate any 

intoxicating hemp beverage that is sold, offered for sale, or distributed in violation of P.L.2025, 

c.215 (C.2C:35-10f et al.) in accordance with the division’s authority pursuant to Title 33 of 

the Revised Statutes, including, but not limited to, R.S.33:1-66. 
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 d. A penalty recovered under the provisions of this section shall be recovered by and in 

the name of the State by the local health or consumer protection agency or other authorized 

government entity, which shall include, but not be limited to, the Division of Consumer Affairs 

in the Department of Law and Public Safety and the Cannabis Regulatory Commission 

established pursuant to section 31 of P.L.2019, c.153 (C.24:6I-24).  With respect to an 

enforcement action brought by a government entity, any monetary penalty collected pursuant 

to P.L.2025, c.215 (C.2C:35-10f et al.) shall be deposited in the special nonlapsing fund known 

as the “Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Fund,” 

established pursuant to section 41 of P.L.2021, c.16 (C.24:6I-50).  With respect to an 

enforcement action brought by a municipal official, half of any monetary penalty shall be paid 

into the treasury of the municipality in which the violation occurred for the general uses of the 

municipality, and half shall be deposited in the special nonlapsing fund known as the 

“Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Fund,” 

established pursuant to section 41 of P.L.2021, c.16 (C.24:6I-50).  Nothing in this section shall 

be construed to preclude the Division of Alcoholic Beverage Control from pursuing 

enforcement actions in accordance with R.S.33:1-66. 

 e. In addition to the civil penalties authorized under subsection d. of section 8 of P.L.2025, 

c.215 (C.2C:35-10f), a business found to have committed more than two violations of 

P.L.2025, c.215 (C.2C:35-10f et al.) or found to have committed a third or subsequent violation 

at any individual location within one year shall be deemed a public nuisance.  Notwithstanding 

any other provision of law, a municipality shall have the power to impose restrictions on the 

operation, including closure, of any business determined to constitute a public nuisance 

pursuant to this subsection. 

 f. The provisions of P.L.2025, c.215 (C.2C:35-10f et al.) shall not be construed to impose 

liability on news media that accept or publish, or both, advertising for products or services that 

fall within the scope of P.L.2025, c.215 (C.2C:35-10f et al.). 

 

C.2C:35-10e  Age-based restrictions on sale of tetrahydrocannabinol products. 

 10. a. (1) It shall be unlawful to sell or distribute a product intended for human consumption 

that contains tetrahydrocannabinol in any detectable amount to a person under 21 years of age.  

 (2) A violation of this section shall be subject to the same penalties established in section 

64 of P.L.2021, c.16 (C.2C:35-10d) for the sale of any cannabis items to a person under 21 

years of age. 

 b. This section shall not apply to medical cannabis dispensed to registered qualifying 

patients who are under the age of 21 pursuant to the “Jake Honig Compassionate Use Medical 

Cannabis Act,” P.L.2009, c.307 (C.24:6I-1 et al.). 

 

C.24:6I-48.5  Sale of intoxicating hemp beverages, licensing. 

 11. a. (1) Notwithstanding the provisions of section 8 of P.L.2025, c.215 (C.2C:35-10f), the 

holder of any valid and unrevoked plenary wholesale license or plenary retail distribution 

license, as such terms are defined in R.S.33:1-11 and R.S.33:1-12, may sell intoxicating hemp 

beverages until November 13, 2026, after which date, the holder shall be subject to the 

penalties and prohibitions established in section 8 of P.L.2025, c.215 (C.2C:35-10f).  

 (2)  Notwithstanding the provisions of section 8 of P.L.2025, c.215 (C.2C:35-10f), a person 

or entity that is licensed by the Cannabis Regulatory Commission in accordance with P.L.2021, 

c.16 (C.24:6I-31 et al.) may sell intoxicating hemp beverages until November 13, 2026, after 

which date, the person or entity shall be subject to the penalties and prohibitions established 

in section 8 of P.L.2025, c.215 (C.2C:35-10f). 
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 b. (1) (a) Any intoxicating hemp beverage distributed, sold, or offered for sale in this State 

pursuant to paragraph (1) of subsection a. of this section shall be stored or displayed in a place 

that is not accessible to customers without the assistance of an employee of the establishment.  

 (b)  Notwithstanding subparagraph (a) of this paragraph, intoxicating hemp beverages sold, 

distributed, or offered for sale pursuant to subparagraph (1) of subsection a. of this section may 

be stored or displayed in a place accessible to customers and may be accessed without the 

assistance of an employee of the establishment only if:  

 (i) the establishment posts conspicuous notice at the place of storage or display indicating 

to customers that the products are intoxicating hemp beverage beverages and may only be 

purchased by a person 21 years of age or older;  

 (ii) the establishment actively monitors the place of storage or display;  

 (iii) an employee of the establishment confirms at the point of sale that the customer is 21 years 

of age or older and understands that they are purchasing an intoxicating hemp beverage; and 

 (iv) the establishment complies with any other requirements as may be established by rule by the 

Division of Alcoholic Beverage Control, in consultation with the Cannabis Regulatory Commission. 

 c. (1) The provisions of Title 33 of the Revised Statutes and the rules and regulations 

promulgated thereunder shall apply to the sale or distribution of intoxicating hemp beverages 

by any person or entity licensed pursuant to the provisions of Title 33 of the Revised Statutes; 

 (2) Nothing contained in P.L.2025, c.215 (C.2C:35-10f et al.) shall be construed to preclude 

the Division of Alcoholic Beverage Control from exercising the authority to enforce the rules 

and regulations governing activities taken by licensees on licensed premises or from taking 

disciplinary action against a licensee under Title 33 of the Revised Statutes based upon a 

determination by the division that the licensee committed a violation of P.L.2025, c.215 

(C.2C:35-10f et al.). 

 

C.2C:35-10g  Sale of intoxicating hemp beverages, certificate of analysis. 

 12. a. (1) Except as provided in section 11 of P.L.2025, c.215 (C.24:6I-48.5), on or after 

April 13, 2026, any person or entity that sells, offers for sale, or distributes an intoxicating 

hemp beverage shall be subject to the penalties established pursuant to section 8 of P.L.2025, 

c.215 (C.2C:35-10f).  

 (2)  On or after November 13, 2026, the sale, offer for sale, or distribution of an intoxicating 

hemp beverage by any person or entity shall be subject to the penalties established in section 

8 of P.L.2025, c.215 (C.2C:35-10f). 

 b. (1) On or after  April 13, 2026, an intoxicating hemp beverage sold, offered for sale, or 

distributed in accordance with section 11 of P.L.2025, c.215 (C.24:6I-48.5) may not contain 

more than 5 milligrams of total tetrahydrocannabinol per serving or not more than 10 

milligrams of total tetrahydrocannabinol per container.  

 (2)  A certificate of analysis prepared by a laboratory that meets the requirements of 

paragraph (3) of this subsection shall accompany the sale or distribution of any intoxicating 

hemp beverage sold or distributed on or after April 13, 2026 and shall certify that the product 

contains no more than 5 milligrams of total tetrahydrocannabinol per serving or no more than 

10 milligrams of total tetrahydrocannabinol per container. 

 (3) The certificate of analysis required pursuant to paragraph (2) of this subsection shall be 

prepared by an independent testing laboratory that complies with the testing established by the 

commission, provided that such laboratory shall be registered with the Drug Enforcement 

Administration in the United States Department of Justice and ISO 17025 accredited for all 

analytes required by the commission.  
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 c. The sale of an intoxicating hemp beverage without a certificate of analysis or in excess 

of the milligram limitations established in paragraph (2) of subsection b. of this section shall 

be liable for a civil penalty of not less than $100 for each container.  The penalty prescribed 

by this section shall be collected and enforced by summary proceedings under the “Penalty 

Enforcement Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.). 

 

C.24:6I-48.6  Sale of intoxicating hemp beverages, excise tax. 

 13. a. There is hereby levied and imposed an excise tax in the amount of $3.75 per gallon 

upon the wholesale sale of any intoxicating hemp beverages within this State or upon any 

delivery of intoxicating hemp beverages made to a location within this State.  

 b. The revenue generated from the fees imposed in accordance with this section shall be 

paid to the State Treasurer for deposit in the General Fund. 
 

C.2C:35-10h  Construction of act, transportation, shipment of hemp, hemp-derived 

cannabinoid products. 

 14. Nothing in P.L.2025, c.215 (C.2C:35-10f et al.) shall be construed to prohibit the 

transportation or shipment of hemp or hemp-derived cannabinoid products in this State as 

authorized, pursuant to subtitle G of the Agricultural Marketing Act of 1946, 7 U.S.C. s.1639o 

et seq., or alter or otherwise affect the lawful activities of a hemp producer or its agent as 

authorized by the Department of Agriculture to cultivate, handle, or process hemp or hemp-

derived cannabinoid products, pursuant to the “New Jersey Hemp Farming Act,” P.L.2019, 

c.238 (C.4:28-6 et al.), which are subject to the department’s statutory or regulatory authority, 

established under that act, and include, but are not limited to, the cultivation, handling, and 

processing by such producers and agents of hemp that conforms to pre- and post-harvest THC 

content limits established pursuant to 7 U.S.C. s.1639o. 
 

C.2C:35-10j  Attorney General to develop, issue guidelines for law enforcement, sale of hemp-

derived, intoxicating hemp products. 

 15. As soon as practicable, the Attorney General, in consultation with the Cannabis 

Regulatory Commission and the Division of Alcoholic Beverage Control, shall develop and 

issue guidelines for law enforcement agencies related to the enforcement of the provisions of 

P.L.2025, c.215 (C.2C:35-10f et al.).   

 Such guidelines shall include, but not be limited to, procedures for coordination between 

municipal and State law enforcement agencies and regulatory agencies. 
 

Repealer. 

 16. The following section is repealed: 

 Section 4 of P.L.2024, c.73 (C.24:6I-48.1);  

 Section 5 of P.L.2024, c.73 (C.24:6I-48.2);  

 Section 8 of P.L.2024, c.73 (C.24:6I-48.3); and 

 Section 11 of P.L.2024, c.73 (C.24:6I-48.4). 
 

 17. This act shall take effect on January 13, 2026, except that: 

 a. Section 11 shall expire upon the effective date of section 781 of Pub.L.119-37, 

November 13, 2026; and  

 b. Section 13 shall take effect  on April 13, 2026.  The Division of Taxation in the 

Department of the Treasury may take such anticipatory action as necessary to effectuate the 

provisions of P.L.2025, c.215 (C.2C:35-10f et al.).  
 

 Approved January 12, 2026. 
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Change to Federal Definition of Hemp and 

Implications for Federal Enforcement 

December 3, 2025 

On November 12, 2025, Congress and President Trump enacted a full-year FY2026 Agriculture 

appropriations act (P.L. 119-37, Division B), which contained a provision that reimposes federal controls 

over certain hemp products.  

Both marijuana and hemp are varieties of the cannabis plant, and until 2018, hemp was considered to be 

marijuana as defined under the Controlled Substances Act (CSA). From 1970 until 2018, the federal 

government’s definition of marijuana included hemp and its derivatives, and widespread hemp 

production was generally prohibited. Under the Agriculture Improvement Act of 2018 (2018 farm bill; 

P.L. 115-334), Congress amended the CSA definition of marijuana to reflect the differences in the 

chemical and psychoactive properties between hemp and marijuana, but it referred only to the level of 

delta-9 tetrahydrocannabinol (THC) to distinguish between them and not the other cannabinoids found 

within the cannabis plant. Some interpreted this definition of marijuana and the new federal definition of 

hemp to mean that products containing less than 0.3% delta-9 THC in addition to other psychoactive 

compounds would not be considered marijuana and would legally be considered hemp—the so-called 

farm bill loophole. 

Hemp as Marijuana Prior to 2018 

In 1970, the CSA classified cannabis and its derivatives as Schedule I controlled substances. Thus, their 

cultivation, distribution, or possession was prohibited—except in the context of approved research 

studies. This classification largely remained unchanged in the following decades unless certain products 

or derivatives were specifically exempted or listed in other schedules. 

While the federal government has maintained marijuana as a Schedule I substance, states have established 

a range of laws and policies allowing for the medical and recreational use of marijuana. Most states have 

deviated from across-the-board prohibition of marijuana, and most have laws and policies allowing for 

some cultivation, distribution, and possession of marijuana or low-THC cannabis. 
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The 2018 Farm Bill 

The 2018 farm bill carved out hemp from the CSA definition of marijuana and also defined hemp. As a 

result, hemp and hemp-derived products at or below the 0.3% delta-9 THC threshold were no longer 

regulated as Schedule I controlled substances. Due to this change, registration with the Drug Enforcement 

Administration (DEA) was no longer required to cultivate or handle hemp and hemp-derived products. 

However, hemp remained subject to U.S. Department of Agriculture and Food and Drug Administration 

(FDA) regulation. Further, it remained subject to DEA scrutiny due to the nature of cannabis and methods 

of production. 

Proliferation of Hemp Cannabinoid Products 

In the years following the 2018 farm bill, products containing cannabinoids (such as delta-8 THC) were 

sold across the United States. These products were sold in a variety of formats (e.g., gummies, drinks, 

candies), and some were packaged in containers that were similar to existing snack food brands. Both 

FDA and health professionals issued warnings about these products and their potentially harmful effects. 

FDA has also issued warning letters to certain companies that were reportedly illegally selling cannabis 

products that did not comply with the Food, Drug and Cosmetic Act (FDCA) or FDA regulations, citing 

concerns such as the availability of some of these products to children. Despite some federal efforts, many 

of these products still remain on the market. 

2025 Change to Hemp Definition 

In November 2025, P.L. 119-37 amended the definition of hemp under Title 7, Section 1639o, of the U.S. 

Code, changing the limit to a total THC concentration of less than 0.3% on a dry weight basis rather than 

only delta-9 THC. The Senate Appropriations Committee stated that the changes to the definition of hemp 

were made to prevent “the unregulated sale of intoxicating” hemp products in light of concerns 

surrounding the proliferation of hemp cannabinoid products. The new definition of hemp explicitly 

includes industrial hemp, which generally is hemp grown for non-cannabinoid purposes, while making a 

number of explicit exclusions, such as 

• seeds from a cannabis plant that exceed a total THC concentration of 0.3%, 

• intermediate hemp-derived products with more than 0.3% total THC concentration, and 

• final hemp-derived cannabinoid products containing more than 0.4 milligrams of THC 

per container.  

The new hemp definition also excludes hemp-derived cannabinoid products that contain cannabinoids that 

are not capable of being naturally produced by the cannabis plant or are capable of being naturally 

produced and were synthesized or manufactured outside the plant. The new definition will take effect 

November 12, 2026. Additionally, the law requires FDA within 90 days of enactment to publish lists of 

naturally occurring cannabinoids, THC class cannabinoids, and all known cannabinoids that have similar 

effects as THC class cannabinoids. FDA is also to further define the term container. 

Policy Implications for Hemp Industry and Law Enforcement 

Hemp industry groups have expressed opposition to the changes to the hemp definition in P.L. 119-37 and 

prefer “regulation of hemp products.” While the change to the hemp definition will seemingly alter the 

legal status of many hemp products currently available on the market, it remains unclear if and how 

federal law enforcement will enforce the new prohibitions when the new definition goes into effect. In 

marijuana’s case, the federal response has largely been to allow states to implement their own marijuana 

laws despite the fact that state-regulated activities may violate the CSA. If intoxicating hemp products
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persist on the market after the change to their legal status, it is possible they could be subject to the same 

criminal and collateral issues as marijuana. It also remains to be seen whether FDA will pursue additional 

options to remove these items from the market. Both FDA and DEA may lack the resources to broadly 

enforce the laws prohibiting intoxicating hemp products on the market.  

Congress may choose to exercise oversight over federal enforcement priorities regarding state-regulated 

cannabis activities. FDA (under the FDCA) and DEA (under the CSA), in coordination with the 

Department of Justice, have a range of civil and criminal remedies they may use in efforts to exercise 

control over these activities. 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEW JERSEY 

 

LOKI BRANDS, LLC, et al.,  
 

Civil Action No. 24-9389 (ZNQ) (TJB) 

 

OPINION 

 

 
Plaintiffs, 

 v.  

MATTHEW PLATKIN, et al., 

 
Defendants. 

 

QURAISHI, District Judge 

THIS MATTER comes before the Court upon Plaintiffs’ Loki Brands LLC; North Fork 

Distribution, Inc. d/b/a Cycling Frog; Cantrip, Inc.; Alpha Omega Collectis LLC d/b/a/ Apollo 

Sciences; Alternative Health Distribution LLC d/b/a CannaAid; and M&A LL Holdings LLC d/b/a 

Legal Leaf New Jersey (collectively, “Plaintiffs”) Motion for Summary Judgment (the “Motion,” 

ECF No. 6.)1  The Motion seeks to enjoin the New Jersey Hemp Act Amendments (“NJHAA”), 

Pub. L. 2024, c. 73.  Plaintiffs submitted a brief in support of their Motion, (“Moving Br.,” ECF 

No. 6-1), to which Defendants Matthew J. Platkin, in his official capacity as Attorney General of 

New Jersey; Dianna Houenou, in her official capacity as Chair of the New Jersey Cannabis 

Regulatory Commission; and Edward D. Wengryn, in his official capacity as New Jersey Secretary 

 
1 Plaintiffs originally filed their motion as an Order to Show Cause for a Preliminary Injunction enjoining Defendants 

from enforcing portions of the newly enacted New Jersey law, Pub. L. 2024, c. 73.  After a telephonic conference with 

the parties, the Court converted the initial Motion for an Order to Show Cause (ECF No. 6) to a Motion for Summary 

Judgment without objection from the parties.  Celotex Corp. v. Catrett, 477 U.S. 317, 326 (1986) (recognizing district 

court’s authority to enter summary judgment sua sponte where adequate notice is provided); Gibson v. City of 

Wilmington, 355 F.3d 215, 224 (3d Cir. 2004) (Notice is adequate where there is “the presence of a fully developed 

record, the lack of prejudice, [and] a decision based on a purely legal issue.”) 
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of Agriculture (collectively, “Defendants”) filed an opposition, (“Opp’n Br.,” ECF No. 16.)  

Plaintiffs submitted a reply.  (“Reply Br.,” ECF No 17.)    

In light of the NJHAA’s October 12, 2024 effective date, the Court addresses the Motion 

on an expedited basis.  The Court has carefully considered the parties’ submissions and decides 

the Motion without oral argument pursuant to Federal Rule of Civil Procedure 78 and Local Civil 

Rule 78.1.  For the reasons set forth below, the Court will GRANT-IN-PART and DENY-IN-

PART Plaintiffs’ Motion.  The State will be enjoined from enforcing the portions of the NJHAA 

that violate the Farm Bill’s express preemption provision and the dormant Commerce Clause.  

Notably, the provision banning the sale or distribution of THC containing products to anyone under 

21 years of age—which is not being challenged—shall remain in effect.  See Pub. L. 2024, c. 73, 

§ 4(b)(2).   

I. BACKGROUND AND PROCEDURAL HISTORY 

A. FACTUAL BACKGROUND 

The technical background of hemp and marijuana leading up to the Motion is undisputed.  

Hemp is the common name for Cannabis sativa L., the plant that grows hemp and marijuana.  

(“Declaration of Jason Martinez ¶¶ 7–8,” ECF No. 6-10.)2  Under federal law, hemp means “the 

plant Cannabis sativa L. and any part of that plant, including the seeds thereof and all derivatives, 

extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether growing or not, with a 

 
2 Parts of the Cannabis sativa plant have been controlled under the federal Controlled Substances Act since 1970 

under the drug class “Marihuana”  See 21 U.S.C. § 802(16).  Under the federal Controlled Substances Act, the term 

“marihuana” means “all parts of the plant Cannabis sativa L., whether growing or not; the seeds thereof; the resin 

extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation of 

such plant, its seeds or resin.”  Such a term “do[es] not include hemp . . . or the mature stalks of such plant, fiber 

produced from such stalks, oil or cake made from the seeds of such plant, any other compound, manufacture, salt, 

derivative, mixture, or preparation of such mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or 

the sterilized seed of such plant which is incapable of germination.”   
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delta-9 tetrahydrocannabinol concentration of not more than 0.3 percent on a dry weight basis.”  7 

U.S.C. § 1639o.   

According to the Food and Drug Administration, “Cannabis is a plant of the Cannabaceae 

family and contains more than 80 biologically active chemical compounds,” including 

tetrahydrocannabinol (“THC”).  (Scientific Data and Information About Products Containing 

Cannabis or Cannabis-Derived Compounds; Public Hearing; Request for Comments, 84 Fed. Reg. 

12969, 12970 (Apr. 3, 2019); Declaration of Jason Martinez ¶ 9).  These compounds are known 

as “cannabinoids.”  (Declaration of Jason Martinez ¶ 9.)  THC has several cannabinoid isomers 

(distinct arrangements of the same molecular compounds), including delta-8 (“Delta-8 THC”), 

delta-9 (“Delta-9 THC”), and delta-10 (“Delta-10 THC”).  (Id. ¶ 10.)  Delta-9 THC is the most 

commonly known cannabinoid and is the principal psychoactive agent in cannabis.  (Id. ¶ 10.)  

Delta-8 THC, however, also “has psychoactive and intoxicating effects, similar to delta-9 THC.”  

5 Things to Know About Delta-8 Tetrahydrocannabinol – Delta-8 THC, FDA, 

https://www.fda.gov/consumers/consumer-updates/5-things-know-about-delta-8-

tetrahydrocannabinol-delta-8-thc [https://perma.cc/5K3L-U6GV] (last updated May 4, 2022).   

To be clear, hemp is different from marijuana and other cannabis products because “[t]he 

natural amount of [D]elta-8 THC in hemp is very low, and additional chemicals are needed to 

convert other cannabinoids in hemp, like CBD, into [D]elta-8 THC (i.e., synthetic conversion).”  

Id.  Hemp has a lower concentration of Delta-9 THC and other THC compounds as well, mainly 

because it comes from a different part of the cannabis plant than marijuana.  (Id.; see also 

Declaration of Jason Martinez ¶ 11.)  But despite having lower levels of THC, natural hemp 

contains cannabidiol, a compound that, as mentioned above, can be synthetically converted to THC 

isomers, which can be harmful and cause psychoactive effects.  (Opp’n Br. at 8–9.)     
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This case implicates several federal and state statutes, including the Agriculture 

Improvement Act, the New Jersey Hemp Farming Act, the NJHAA, the New Jersey Controlled 

Dangerous Substance Act, and the New Jersey Cannabis Regulatory, Enforcement Assistance, and 

Marketplace Modernization Act.  The way these statutes interact is vital to an understanding of 

this dispute.  Therefore, a discussion of each statute is warranted.   

1. Agriculture Improvement Act (Farm Bill) 

On December 20, 2018, President Donald J. Trump signed into law the Agriculture 

Improvement Act, known as the Farm Bill.  United States v. Rivera, 74 F.4th 134, 135 (3d Cir. 

2023).  Under the Farm Bill, “hemp” means “the plant Cannabis sativa L. and any part of that 

plant, including the seeds thereof and all derivatives, extracts, cannabinoids, isomers, acids, salts, 

and salts of isomers, whether growing or not, with a [D]elta-9 tetrahydrocannabinol concentration 

of not more than 0.3 percent on a dry weight basis.”  7 U.S.C. § 1639o.  The Farm Bill does not 

provide a definition of “hemp products.”  However, courts that have construed this provision have 

found that hemp products would include any products which are made with “hemp” as defined in 

the Farm Bill.  See AK Futures LLC v. Boyd St. Distro, LLC, 35 F.4th 682, 691 (9th Cir. 2022); 

C.Y. Wholesale, Inc. v. Holcomb, 965 F.3d 541, 547 (7th Cir. 2020.); Duke’s Invs. LLC v. Char, 

Civ. No. 22-00385, 2022 WL 17128976, at *7 (D. Haw. Nov. 22, 2022).   

Additionally, among other things, the Farm Bill amended the federal Controlled Dangerous 

Substances Act to exclude hemp from the definition of marijuana.  Rivera, 74 F.4th at 135–36 

(citing Pub. L. 115-334, 132 Stat. 4490).  Under the Controlled Dangerous Substances Act, “the 

terms ‘marihuana’ and ‘marijuana’ mean all parts of the plant Cannabis sativa L., whether growing 

or not; the seeds thereof; the resin extracted from any part of such plant; and every compound, 

manufacture, salt, derivative, mixture, or preparation of such plant, its seeds or resin.”  21 U.S.C. 

§ 802(16).  The Farm Bill introduced the following exception to the Controlled Dangerous 
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Substances Act: “[M]arijuana” does not include “hemp, as defined in section 1639o of Title 7.”  

Id.  The Farm Bill also removed “[THC] in hemp,” or hemp-derived products containing a THC 

level of “not more than 0.3 percent” from the Controlled Dangerous Substances Act, 21 U.S.C. 

812(c), thereby decriminalizing hemp and hemp products.  The Farm Bill further excluded 

industrial hemp from “marijuana” thus also removing it from the federal list of controlled 

dangerous substances.  Pub. L. 115-334 § 12619.  The Farm Bill also amended the Agricultural 

Marketing Act of 1946 “to allow States to regulate hemp production based on a state or tribal 

plan.”  H.R. Rep. No. 115. 

Structurally, subchapter VII of the Farm Bill governs hemp production.  More specifically, 

7 U.S.C. § 1639p governs the intersection between “hemp” as defined in the Farm Bill and how 

States and Indian Tribes may regulate hemp.  Notably, the Farm Bill includes both an anti-

preemption provision and a preemption provision.  Its anti-preemption provision states that 

“[n]othing in this subsection preempts or limits any law of a State or Indian tribe that . . . 

(i) regulates the production of hemp; and (ii) is more stringent than this subchapter.”  7 U.S.C. 

§ 1639p(a)(3)(A).  In contrast, its preemption provision—Section 10114 which governs interstate 

commerce—states that “[n]o State or Indian Tribe shall prohibit the transportation or shipment of 

hemp or hemp products produced in accordance with subtitle G of the Agricultural Marketing Act 

of 1946 (as added by section 10113) through the State or the territory of the Indian Tribe, as 

applicable.”  Pub. L. 115-334, § 10114 (codified at 7 U.S.C. § 1639o note).   

2. New Jersey Hemp Farming Act 

The New Jersey Legislature passed the New Jersey Hemp Farming Act, Pub. L. 2019, c. 

238, a similar statute to the Farm Bill, effective August 9, 2019.  The New Jersey Hemp Farming 

Act is an act “concerning the cultivation, handling, processing, transport, and sale of hemp” in 

New Jersey and permits the manufacture and sale of hemp products.  See Pub. L. 2019, c. 238.  
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N.J. Stat. Ann. § 4:28-7 provides that “[t]he Legislature finds and declares that hemp is a viable 

agricultural crop and a potentially valuable agricultural commodity in the State, and that hemp 

should be cultivated, handled, processed, transported, and sold in the State to the maximum extent 

permitted by federal law.”  Moreover, some of the purposes of the New Jersey Hemp Farming Act 

are to “promote the cultivation and processing of hemp,” “promote the expansion of the State’s 

hemp industry to the maximum extent permitted by federal law,” and to “allow farmers and 

businesses to cultivate, handle, and process hemp, and to sell hemp products for commercial 

purposes.”  Id.    

“Hemp” was originally defined in the New Jersey Hemp Farming Act similar to federal 

law as “the plant Cannabis sativa L. and any part of that plant, including the seeds of the plant and 

all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether growing 

or not, with a [D]elta–9 tetrahydrocannabinol concentration of not more than 0.3 percent on a dry 

weight basis.”  N.J. Stat. Ann. § 4:28-8.  Importantly, the New Jersey Hemp Farming Act stated 

that “[h]emp and hemp-derived cannabinoids, including cannabidiol, shall be considered an 

agricultural commodity and not a controlled substance due to the presence of hemp or hemp-

derived cannabinoids.”  Id.  The New Jersey Hemp Farming Act defined “Hemp Product” as “a 

finished product with a [D]elta–9 [THC] of not more than 0.3 percent that is derived . . . by 

processing a hemp plant . . . prepared in a form available for commercial sale.”  Id.  Hemp products 

“shall not be considered controlled substances due to the presence of hemp or hemp-derived 

cannabinoids.”  Id.   

3. New Jersey Hemp Act Amendments S. 3235 

On June 28, 2024, the New Jersey Legislature approved amendments to the New Jersey 

Hemp Farming Act, which Governor Philip D. Murphy signed into law on September 12, 2024.  

Pub. L. 2024, c. 73.  Relevant here, the NJHAA changes and adds several definitions to the New 
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Jersey Hemp Farming Act, and becomes effective thirty days after the Governor’s signature.  

Under the NJHAA, “Hemp” now means  

the plant Cannabis sativa L. and any part of that plant, including the 

seeds of the plant and all derivatives, extracts, cannabinoids, 

isomers, acids, salts, and salts of isomers, whether growing or not, 

with a total tetrahydrocannabinol concentration of not more than 0.3 

percent on a dry weight basis.  Hemp and hemp-derived 

cannabinoids, including cannabidiol, shall be considered an 

agricultural commodity and not a controlled substance due to the 

presence of hemp or hemp-derived cannabinoids. 

 

N.J. Stat. Ann. § 4:28-8 (emphasis added).  Thus, the definition of hemp in New Jersey no longer 

mirrors the federal definition in the Farm Bill.  Compare N.J. Stat. Ann. § 4:28-8 with 7 U.S.C. 

§ 1639o.  The NJHAA also adds a definition for “Total THC” that includes the “total 

concentration” of Delta-8, Delta-9, and Delta-10, and other chemically similar compounds.  The 

effect of these changes in the NJHAA is to redefine hemp in New Jersey as anything with less than 

0.3 percent of total THC, rather than just 0.3 percent of Delta-9 THC.    

Moreover, “Hemp Product” is now defined as 

a finished product with a total tetrahydrocannabinol concentration 

of not more than 0.3 percent, and not more than 0.5 milligrams of 

total THC per serving and 2.5 milligrams of total THC per package. 

. . .  Hemp products shall not be considered controlled substances 

due to the presence of hemp or hemp-derived cannabinoids.  “Hemp 

product” shall not mean a cannabinoid product that is not derived 

from naturally occurring biologically active chemical constituents 

and shall not mean an intoxicating hemp product as defined in 

section 3 of Pub. L. 2021, c.16. 

 

Id. (emphasis added).  Therefore, the definition of “Hemp Product” now excludes an “Intoxicating 

Hemp Product.”  Id.   

 The definition of an Intoxicating Hemp Product hinges partly on where it is produced and 

sold.  An Intoxicating Hemp Product is any product “cultivated, derived, or manufactured in this 

State from hemp regulated pursuant to the [Farm Bill] or the ‘New Jersey Hemp Farming Act’ that 
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is sold in this State [i.e. New Jersey] that has a concentration of total THC greater than 0.5 

milligrams per serving or 2.5 milligrams per package.”  Pub. L. 2024, c. 73 § 3.  An Intoxicating 

Hemp Product, therefore, must be cultivated, derived, or manufactured in New Jersey and sold in 

New Jersey.  Id.  Importantly, the definition of Intoxicating Hemp Product reiterates parts of the 

definition of “Hemp Product” by noting that an Intoxicating Hemp Product “shall not include a 

cannabinoid product that is not derived from naturally occurring biologically active chemical 

constituents and shall not include hemp products as defined in section 3 of Pub. L. 2019, c. 238.”  

Id.  Moreover, a “Cannabis Item” under the NJHAA now includes Intoxicating Hemp Products.  

Id.  As such, the language of the NJHAA demonstrates that because “cannabis items” are not 

controlled dangerous substances (“CDS”) in New Jersey, an intoxicating hemp product is not a 

CDS either.  Additionally, the NJHAA puts Hemp Products, which are federally legal, under the 

purview of the state’s Cannabis Regulatory Commission, the agency that oversees New Jersey’s 

recreational and medicinal marijuana markets.  Id.   

 Separately, the NJHAA states that “it shall be unlawful to sell or distribute a product 

intended for human consumption that contains [THC] in any detectable amount to a person under 

21 years of age.”  Pub. L. 2024, c. 73, § 4(b)(2).  Moreover, a person shall not sell or distribute 

intoxicating hemp unless the person is a holder of a valid and unrevoked plenary wholesale or 

distribution license or the person is approved by the commission to sell intoxicating hemp 

beverages.  Id.  These provisions concerning the sale of THC products to individuals under the age 

of 21 and the required approval to sell or distribute intoxicating hemp are not at issue in this case.  

Plaintiffs agree, as does the Court, that these provisions should be enforced.   

 When Governor Murphy signed the NJHAA into law, he stated that he was proud to sign 

a bill that makes it unlawful to sell or distribute intoxicating products to people under the age of 
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twenty-one years old.  Governor’s Statement to S. 3235 (Third Reprint).  However, the Governor 

also noted some concerns.  Id.  He opined that “the late amendments to the bill included an 

amendment to the bill’s definition of ‘intoxicating hemp product’ that has caused significant 

confusion.”  Id.  According to the Governor, by adding the term “in this State” to the definition of 

“Intoxicating Hemp Product,” some read the bill to “mean that authorized sellers may sell 

intoxicating hemp products in the newly regulated market only if the product is cultivated, derived, 

and/or manufactured in New Jersey.”  Id.  Such a reading, he observed, would “defeat the purpose 

of the legislation by creating an enormous loophole contrary to the Legislature’s purpose in passing 

the bill [and also] implicate concerns related to the United States Constitution’s dormant commerce 

clause.”  Id.  Despite these concerns, Governor Murphy signed the bill, to take effect 30 days after 

his signature.  Id. 

4. New Jersey Controlled Dangerous Substance Act 

The Dangerous Substance Control Law, Pub. L. 1970, c. 226 (codified at N.J. Stat. Ann. 

§ 24:21-1 to -56), more commonly known as the Controlled Dangerous Substance Act, is intended 

“to suppress illegal traffic in narcotic drugs enumerated in it.”  Bambu Sales, Inc. v. Gibson, 474 

F. Supp. 1297, 1299 (D.N.J. 1979).  Relevant here, under the Controlled Dangerous Substance 

Act, a “controlled dangerous substance” means “a drug, substance, or immediate precursor in 

Schedules I through V of article 2 of Pub. L. 1970, c. 226, marijuana, and hashish as defined in 

this section.  The term shall not include distilled spirits, wine, malt beverages . . . tobacco and 

tobacco products, and cannabis and cannabis items.”   

Under the Controlled Dangerous Substance Act, “Marihuana” means 

all parts of the plant Cannabis sativa L., whether growing or not; the 

seeds thereof; and every compound, manufacture, salt, derivative, 

mixture, or preparation of the plant or its seeds, except those 

containing resin extracted from the plant.  “Marihuana” shall not 

mean: hemp and hemp products cultivated, handled, processed, 
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transported, or sold pursuant to the “New Jersey Hemp Farming 

Act,” Pub. L. 2019, c. 238; and cannabis as defined in section 3 of 

P.L. 2021, c. 16 which is cultivated and produced for use in a 

cannabis item, as defined in that section, in accordance with the 

“New Jersey Cannabis Regulatory, Enforcement Assistance, and 

Marketplace Modernization Act,” Pub. L. 2021, c. 16. 

N.J. Stat. Ann. § 24:21-2. 

N.J. Stat. Ann. § 24:21-5 lists the substances that are considered Schedule I under the 

Controlled Dangerous Substance Act.  Pursuant to that section, after the enactment of the New 

Jersey Cannabis Regulatory, Enforcement Assistance, and Marketplace Modernization Act 

(“CREAMMA”), “marihuana [in certain circumstances] shall no longer be included in Schedule 

I, and shall not be designated or rescheduled and included in any other schedule by the director 

pursuant to the director’s designation and rescheduling authority set forth in section 3 of Pub. L. 

1970, c. 226.”  N.J. Stat. Ann. § 24:21-5(e)(10).  Despite that, THC is considered a Substance I 

Controlled Dangerous Substance, “except when found in hemp or a hemp product cultivated, 

handled, processed, transported, or sold pursuant to the ‘New Jersey Hemp Farming Act,’ or 

cannabis or a cannabis item, . . . that is grown, cultivated, produced, or manufactured, or sold in 

accordance with” CREAMMA.3  As explained earlier, a “Cannabis Item” under the NJHAA now 

includes “Intoxicating Hemp Products.”   

 
3 According to Plaintiffs, the NJHAA redefines Hemp, Hemp Products, and Cannabis Items in the Controlled 

Dangerous Substances Act.  Pub. L. 2024, c. 73, §§ 1–3.  Under the NJHAA, there is no exception in Schedule I for 

Excluded Hemp, which is hemp with a Total THC concentration that exceeds 0.3 percent and a Delta-9 THC 

concentration that does not exceed 0.3 percent.  Excluded Hemp is expressly excepted from the NJHAA’s definitions 

of “Hemp” and “Hemp Product.”  Moreover, neither “Cannabis” nor “Cannabis Item” encompasses all Excluded 

Hemp.  Accordingly, Plaintiffs argue that under the NJHAA, Excluded Hemp, the interstate commerce of which is 

protected by federal law, is a Schedule I controlled dangerous substance in New Jersey, and its possession, production, 

sale, transportation, or shipment from, to, or through the state is a criminal act.  (Compl. ¶ 73–74.) 
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5. New Jersey Cannabis Regulatory, Enforcement Assistance, and 

Marketplace Modernization Act (CREAMMA) 

CREAMMA concerns “the regulation and use of cannabis.”  Pub. L. 2021, c. 16 (codified 

at N.J. Stat. Ann. § 24:6I-32).  Under CREAMMA, “Cannabis” means “all parts of the plant 

Cannabis sativa L., whether growing or not, the seeds thereof, and every compound, manufacture, 

salt, derivative, mixture, or preparation of the plant or its seeds.”  Id.  “Cannabis” does not “include 

. . . hemp or a hemp product cultivated, handled, processed, transported, or sold pursuant to the 

‘New Jersey Hemp Farming Act.’”  Id.  Moreover, the term “drug” also “does not include: hemp 

and hemp products cultivated, handled, processed, transported, or sold pursuant to the ‘New Jersey 

Hemp Farming Act.’”  Id.  The NJHAA effectively amends CREAMMA by including 

“Intoxicating Hemp Products” in the definition of “Cannabis Item.”  Pub. L. 2024, c. 73, §§ 2–3.  

Under CREAMMA and the NJHAA, “Intoxicating Hemp Products” are regulated similarly to 

Cannabis Items, and are thus decriminalized.   

B. PROCEDURAL HISTORY 

Less than two weeks after Governor Murphy signed the NJHAA into law, Plaintiffs filed 

their initial Complaint on September 24, 2024.  (ECF No. 1.)  That same day, Plaintiffs sought a 

preliminary injunction to enjoin Defendants from enforcing the law.  (ECF No. 6.)  Plaintiffs 

submitted a brief in support of their order to show cause for a preliminary injunction, (ECF No. 6-

2), several declarations (ECF Nos 6-8, 6-9, 6-10, 6-11, 6-12, 6-13), and exhibits.  The Court 

conducted a teleconference with the parties on September 26, 2024, (ECF No. 7), and thereafter 

converted the preliminary injunction application to a motion for summary judgment.  (ECF No. 

13.)  Defendants submitted an opposition brief, (ECF No. 16), to which Plaintiffs submitted a 

reply, (ECF No. 17.)   
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II. LEGAL STANDARD 

Summary judgment is appropriate where the Court is satisfied that “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. 

Civ. P. 56(a); Celotex Corp., 477 U.S. at 323.  A factual dispute is genuine only if there is “a 

sufficient evidentiary basis on which a reasonable jury could find for the non-moving party,” and 

it is material only if it has the ability to “affect the outcome of the suit under governing law.”  

Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d Cir. 2006); see also Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 248 (1986).  Disputes over irrelevant or unnecessary facts will not preclude a 

grant of summary judgment.  Id.  “In considering a motion for summary judgment, a district court 

may not make credibility determinations or engage in any weighing of the evidence; instead, the 

non-moving party’s evidence is to be believed and all justifiable inferences are to be drawn in his 

favor.”  Monione v. City of Jersey City, 709 F.3d 181, 191 (3d Cir. 2013) (quoting Marino v. Indus. 

Crating Co., 358 F.3d 241, 247 (3d Cir. 2004)); see also Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 574, 587 (1986). 

Although “it is generally inappropriate for a federal court at the preliminary-injunction 

stage to give a final judgment on the merits,” Anderson v. Davila, 125 F.3d 148, 157 (3d Cir. 

1997), in appropriate circumstances, however, a district court may convert a decision on a 

preliminary injunction application into a final disposition on the merits by granting summary 

judgment as long as sufficient notice is provided pursuant to Rule 56 of the Federal Rules of Civil 

Procedure.  Anderson v. Wachovia Mortg. Corp., 621 F.3d 261, 280 (3d Cir. 2010); Krebs v. 

Rutgers, 797 F. Supp. 1246, 1253 (D.N.J. 1992); see also Fed. R. Civ. P. 56(f).  Here, the Court 

provided sufficient notice to the parties of its intention to convert Plaintiffs’ application for a 
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preliminary injunction into a summary judgment motion, (see ECF No. 6), and there was no 

objection by the parties.  As such, the Court will proceed to the merits of the dispute.  

III. DISCUSSION 

Plaintiffs argue that Defendants should be enjoined from enforcing the NJHAA because it 

(1) is preempted by federal law under the doctrines of express and implied preemption; (2) violates 

the dormant Commerce Clause by discriminating against out of state hemp manufacturers, 

distributers, and sellers; and (3) is unconstitutionally vague and violates the “void for vagueness” 

doctrine.  (Moving Br. at 2–3.)  The Court will address each argument in turn.   

A. FEDERAL PREEMPTION 

Plaintiffs’ first argument is that the NJHAA is preempted by the Farm Bill, and therefore 

is unconstitutional.  (Moving Br. at 2–3.)  More specifically, Plaintiffs argue that the 

“criminalization of Excluded Hemp in the Amendments is preempted by express preemption, field 

preemption, and implied conflict preemption.”  (Moving Br. at 17.)  In their reply brief, Plaintiffs 

argue that the presumption against preemption does not apply “in cases concerning state regulation 

of an ‘area of significant federal presence’” as is the case here.  (Reply Br. at 2 (quoting CoreCivic, 

Inc. v. Murphy, 690 F. Supp. 3d 467, 487 (D.N.J. 2023))).  Plaintiffs emphasize that the NJHAA 

is not expressly preempted because it redefines “hemp”; rather, “[i]t is Plaintiffs’ position that if 

New Jersey wants to redefine ‘hemp’ in its own laws, it is constitutionally required do so in a way 

that is consistent with the express terms of the 2018 Farm Bill.”  (Reply Br. at 8–9.)   

The Supremacy Clause of the U.S. Constitution provides that, “the Laws of the United 

States . . . shall be the supreme law of the Land,” and state law is invalid if federal law preempts 

state law.  U.S. Const. art. VI, cl. 2.  “Express preemption occurs when a federal law contains 

express language providing for the preemption of any conflicting state law.”  Kurns v. A.W. 
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Chesterton Inc., 620 F.3d 392, 395 (3d Cir. 2010) (citation omitted).  “Implied conflict preemption 

occurs when it is either impossible for a private party to comply with both state and federal 

requirements [i.e., conflict preemption], or where state law stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress [i.e., field 

preemption].”  Id. at 395–96 (internal quotation marks and citations omitted).  

In every preemption case, the court’s inquiry is guided by two principles.  Farina v. Nokia 

Inc., 625 F.3d 97, 115 (3d Cir. 2010).  First, the intent of Congress is the “ultimate touchstone” of 

the preemption analysis.  Medtronic, Inc., v. Lohr, 518 U.S. 470, 485 (1996) (internal quotation 

marks omitted).  To understand Congress’s intent, courts look “not only to Congress’s express 

statements, but also to the ‘structure and purpose of the statute as a whole.’”  Farina, 625 F.3d at 

115 (quoting Medtronic, Inc., 518 U.S. at 486).  Second, courts “start[ ] with the basic assumption 

that Congress did not intend to displace state law.”  Id. (alteration in original) (quoting Maryland 

v. Louisiana, 451 U.S. 725, 746 (1981)).  “[B]ecause the States are independent sovereigns in our 

federal system, we have long presumed that Congress does not cavalierly pre-empt state-law 

causes of action.”  Lohr, 518 U.S. at 485.  This presumption against preemption applies with 

“particular force” in fields within the police power of the state.  Farina, 625 F.3d at 115.   

Regarding express preemption, Plaintiffs contend that the Farm Bill is clear in its 

preemption efforts because, as noted above, it dictates that no State “shall prohibit the 

transportation or shipment of hemp or hemp products” through the State.  (Moving Br. at 17 

(quoting Pub. L. 115-334, § 10114)).  Plaintiffs assert that there will be cases—and are cases—

where hemp or hemp products are legal federally, but illegal in New Jersey, and therefore, the 

parts of the NJHAA prohibiting hemp or hemp products from being shipped or transported through 

New Jersey is in direct conflict with Section 10114.  (Moving Br. at 18, 28.)  Plaintiffs rely on a 
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decision from the Court of Appeals for the Seventh Circuit that affirmed an injunction preventing 

Indiana from enforcing a state law that restricted the transportation of hemp because “[a] State 

cannot evade the Farm [Bill’s] express preemption of laws prohibiting the interstate transportation 

of industrial hemp by criminalizing its possession and delivery.”  (Moving Br. at 20 (quoting C.Y. 

Wholesale, Inc., 965 F.3d at 549.))4 

Defendants respond that the Farm Bill’s express preemption provision only concerns 

interstate hemp transportation and shipment, which the NJHAA does not address.  (Opp’n Br. at 

3.)  Moreover, according to Defendants, there is no express preemption because the NJHAA does 

not impermissibly interfere with the interstate transportation of federally defined hemp.  (Opp’n 

Br. at 16.)  Defendants also claim that the New Jersey Hemp Farming Act permissibly calls for 

“establish[ing] procedures governing hemp shipment . . . across state lines by third-party 

transporters who are not authorized hemp producers.”  N.J. Stat. Ann. § 4:28-11(c)(5).  (Id.)  

Notably, Defendants argue that the fact that “Congress chooses to make a substance—here, 

industrial hemp as defined by its [D]elta-9 THC level—legal at the federal level . . . , [] does not 

mean that Congress has mandated that the substance must be legal in every state.” (Opp’n Br. at 8 

(quoting N. Va. Hemp & Agric. LLC v. Virginia, 700 F. Supp. 3d 407 (E.D. Va. 2023), and citing 

C.Y. Wholesale, Inc., 965 F.3d at 548)).    

As a threshold matter, the Court finds that the mere change of the definition of “hemp” by 

the NJHAA does not mean that it is unconstitutional or preempted.  The limited express preemption 

provision in the Farm Bill clearly provides that “[n]o State . . . shall prohibit the transportation or 

 
4 According to Plaintiffs, the biggest problem with the NJHAA is that federally legal items are being criminalized as 

a Schedule I CDS because hemp cultivated and produced outside of New Jersey is not exempt from the New Jersey 

Controlled Dangerous Substance Act.  (Reply Br. at 6 n.9.)  More specifically, Plaintiffs contend that “Excluded 

Hemp”—which is hemp above New Jersey’s 0.3 total THC limit and made outside of New Jersey—is not a hemp 

product, a cannabis item, cannabis, or a cannabis product, and thus, is a controlled dangerous substance that cannot 

be transported, possessed, or shipped in New Jersey.  (Id.)   
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shipment of hemp or hemp products produced in accordance with subtitle G of the Agricultural 

Marketing Act of 1946 . . . through the State.”  Pub. L. 115-334, § 10114 (codified at 7 U.S.C. § 

1639o note).  This means only that New Jersey cannot prohibit the transportation or shipment of 

hemp, despite the state government’s usual police powers to protect public health and safety.  See 

City of El Paso v. Simmons, 379 U.S. 497, 508 (1965).  Notably, the express preemption provision, 

“standing alone,” does not preclude a state from prohibiting the possession and sale of industrial 

hemp within the state; it merely prohibits states from regulating the transportation and shipment 

of hemp.  See C.Y. Wholesale, Inc., 965 F.3d at 547; HW Premium CBD, LLC v. Reynolds, Civ 

No. 24-00210, 2024 WL 3548320 at *7 (S.D. Iowa, July 25, 2024) (“There is nothing in the Farm 

Bill that stands for the proposition that Congress intended to preempt states from regulating any 

part of the hemp cultivation, production, manufacturing, or sales process, except the express 

preemption for interstate transportation.”).   

The NJHAA states that “transport” “shall not mean the movement or shipment of hemp 

products.”  N.J. Stat. Ann. § 4:28-8.  It can therefore be reasonably presumed that the New Jersey 

Legislature was aware of Congress’s express preemption provision in Section 10114, and intended 

not to violate it.  Importantly, the NJHAA does not add the terms “transport” or “ship,” or any 

derivative thereof to the New Jersey Hemp Farming Act.   

Notwithstanding these efforts by the State Legislature, the Court finds that Plaintiffs are 

correct that the effect of the NJHAA violates Congress’s express preemption provision.  The 

NJHAA creates and defines the category of “Intoxicating Hemp Products” as hemp products 

cultivated and manufactured in New Jersey and sold in New Jersey, but does not recognize 

corresponding intoxicating hemp products cultivated, produced, or manufactured outside of New 

Jersey.  Out-of-state hemp products, moreover, are not exempted from the Controlled Dangerous 
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Substance Act; therefore, they remain Schedule I controlled substances.  In short, once the NJHAA 

becomes operative on October 12, 2024, it will effectively be a crime to transport or ship out-of-

state intoxicating hemp products to, or through New Jersey.  See Bambu Sales, Inc., 474 F. Supp. 

at 1299 (noting that the purpose of the Controlled Dangerous Substance Act is to “suppress illegal 

traffic in narcotic drugs enumerated in it”); see also C.Y. Wholesale, Inc., 965 F.3d 541, 549 (7th 

Cir. 2020) (“It may well be that Indiana, in proscribing the possession of industrial hemp, has 

illegally prohibited the transportation of interstate shipments of industrial hemp.  Should that be 

the case, the district court may appropriately issue an injunction preventing Indiana from enforcing 

its law against those transporting smokable hemp through Indiana in interstate commerce.”). 

Accordingly, although there is no express language by the New Jersey Legislature that 

conflicts with Congress’s express preemption provision in Section 10114 of the Farm Bill, the 

Court concludes that the relevant portions of the NJHAA that effectively makes it a crime to 

transport or ship hemp cultivated, derived, or manufactured outside New Jersey are nevertheless 

preempted by Section 10114.5   

The Court emphasizes that the Legislature remains free to regulate the production of hemp 

in New Jersey.  7 U.S.C. § 1639p.  The anti-preemption provision of the Farm Bill authorizes states 

to continue to regulate hemp production, by stating that “[n]othing in this subsection preempts or 

limits any law of a State or Indian tribe that . . . (i) regulates the production of hemp; and (ii) is 

more stringent than this subchapter.  Id.  Importantly, this provision only refers to “the production 

of hemp,” not anything else related to hemp.  As such, the New Jersey Legislature can continue to 

otherwise regulate the production of hemp as stringently as it would like so long is it does not 

prohibit the transportation or shipment of hemp or hemp products. 

 
5 The Court leaves to the Legislative and Executive branches of the State’s government how best to adjust the NJHAA 

and/or its enforcement.   
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Insofar as the Court concludes that the NJHAA is expressly preempted in relevant part, the 

Court does not reach the parties’ arguments with respect to implied preemption.  

B. DORMANT COMMERCE CLAUSE 

Plaintiffs separately argue that that the treatment of out-of-state hemp products violates the 

dormant Commerce Clause because the NJHAA exempts hemp products that are made and sold 

in New Jersey from being a Schedule I CDS, but criminalizes hemp products from out of state that 

fail to meet New Jersey’s new definition of “hemp.”  (Moving Br. at 24.)  Plaintiffs emphasize that 

the NJHAA violates the dormant Commerce Clause because it discriminates against out-of-state 

companies and because it is unlawfully “protectionist” by (1) not allowing out-of-state hemp 

manufacturers and sellers to sell hemp products in New Jersey, (2) not allowing in-state retailers 

to purchase hemp products from out-of-state retailers, (3) dissuading consumers from buying hemp 

products from out-of-state retailers, and (4) limiting what products can be shipped or transported 

through New Jersey.  (Moving Br. 25–26.)  In their reply brief, Plaintiffs look to the text of the 

NJHAA—specifically, the “in this State” language in the definition of “Intoxicating Hemp 

Product”—to argue that “whether certain hemp products are prohibited under the New Jersey 

Criminal Code now depends on whether they are (1) cultivated, derived, or manufactured [in this 

State]; and (2) sold in this State.”  (Reply Br. at 9–10.)  Thus, Plaintiffs argue that there is a clear 

protectionist intent behind the NJHAA because “out-of-state products would soon be deemed 

controlled dangerous substances, while in-state versions of the same product would not.”  (Id. at 

10.)   

Defendants argue that the NJHAA “withstand[s] Plaintiffs’ dormant Commerce Clause 

challenge because [it has] neither [a] protectionist purpose nor effect.”  (Opp’n Br. at 3.)  

According to Defendants, “there is nothing in the [a]mendments that would prevent federally 
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defined hemp from passing through New Jersey.”  (Opp’n Br. at 17.)  Defendants add that there is 

no dormant Commerce Clause violation because “[t]he Hemp Act Amendments were passed to 

serve the legitimate goal of protecting the health and safety of New Jersey residents, not to benefit 

in-state economic interests by burdening out-of-state competitors.”  (Opp’n Br. at 28 (quotation 

marks omitted)).  Defendants note that “incidental burdens on interstate commerce may be 

unavoidable when a State legislates to safeguard the health and safety of its people.”  (Opp’n Br. 

at 31 (quoting City of Phila. v. New Jersey, 437 U.S. 617, 623–24 (1978))).6  Lastly, Defendants 

contend that the NJHAA does not discriminate against out-of-state competitors, and therefore the 

NJHAA survives the balancing test established in Pike v. Bruce Church, Inc., 397 U.S. 137 (1970), 

used where a “statute regulates even-handedly to effectuate a legitimate local public interest, and 

its effects on interstate commerce are only incidental.”  (Opp’n Br. at 27, 31 (quoting Pike, 397 

U.S. at 142)).   

“The dormant Commerce Clause ‘prohibits the states from imposing restrictions that 

benefit in-state economic interests at out-of-state interests’ expense, thus reinforcing the principle 

of the unitary national market.’”  Am. Trucking Ass’ns v. Whitman, 437 F.3d 313, 318 (3d Cir. 

2006) (quoting Cloverland–Green Spring Dairies, Inc. v. Pa. Milk Mktg. Bd., 298 F.3d 201, 210 

(3d Cir. 2002)) (Cloverland I).  The dormant Commerce Clause “therefore prohibits a state from 

impeding free market forces to shield in-state businesses from out-of-state competition.”  Id. 

 
6 On this point, Defendants argue that the “Commerce Clause doctrine ‘does not elevate free trade above all other 

values.’”  (Opp’n Br. at 27 (quoting Maine v. Taylor, 477 U.S. 131, 151 (1986))).  In making this argument, Defendants 

contend that “[t]he Hemp Act Amendments were passed to serve the legitimate goal of protecting the health and safety 

of New Jersey residents, not ‘to benefit in-state economic interests by burdening out-of-state competitors.’”  (Id. at 28 

(quoting Nat’l Pork Producers Council v. Ross, 598 U.S. 356, 369 (2023))).  The Court finds that this argument lacks 

credence.  At a later time in Defendants’ brief, in response to Plaintiffs’ vagueness challenge, Defendants claim that 

the void for vagueness doctrine does not apply to “civil statutes that regulate economic activities.”  (Opp’n Br. at 33.)  

This inconsistency demonstrates that it is unclear whether the NJHAA is designed to protect public safety or to regulate 

economic activities.   



20 

Any statute that “discriminates against interstate commerce on its face or in effect” is 

“subject to heightened scrutiny.”  Freeman v. Corzine, 629 F.3d 146, 158 (3d Cir. 2010) (quoting 

Am. Trucking Ass’ns, 437 F.3d at 319).  “The party challenging the statute has the burden of 

proving” that the statute is discriminatory.  Cloverland–Green Spring Dairies, Inc. v. Pa. Milk 

Mktg. Bd., 462 F.3d 249, 261 (3d Cir. 2006) (“Cloverland II ”).  If the plaintiff meets that burden, 

“the State must demonstrate (1) that the statute serves a legitimate local interest, and (2) that this 

purpose could not be served as well by available nondiscriminatory means.”  Am. Trucking Ass’ns, 

437 F.3d at 319.  If the plaintiff does not meet its burden of showing that the statute is 

discriminatory, courts instead use “the balancing test set forth in Pike v. Bruce Church, Inc., 397 

U.S. 137 (1970), to determine whether the burdens on interstate commerce substantially 

outweigh[] the putative local benefits.”  Cloverland II, 462 F.3d at 258.  Pike balancing is 

necessary because “States may not impose regulations that place an undue burden on interstate 

commerce, even where those regulations do not discriminate between in-state and out-of-state 

businesses.”  Heffner v. Murphy, 745 F.3d 56, 70–71 (3d Cir. 2014) (quoting United States v. 

Lopez, 514 U.S. 549, 579–80 (1995)).   

Here, as noted above, the NJHAA grants differential treatment to in-state companies over 

out-of-state companies on its face and is thus subject to heightened scrutiny.  The New Jersey 

Legislature included the phrase “in this State” to the definition of “Intoxicating Hemp Product,” 

and therefore intended to create disparate treatment between hemp cultivated in New Jersey and 

hemp derived from outside of New Jersey.  See Kaplan v. Saint Peter’s Healthcare Sys., 810 F.3d 

175, 187 (3d Cir. 2015), rev’d on other grounds sub nom. Advoc. Health Care Network v. 

Stapleton, 581 U.S. 468 (2017) (noting that “Congress [or state legislatures] mean what it says”).  

The NJHAA creates two categories for hemp that has greater than 0.3 percent total THC: (1) 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008493500&pubNum=506&originatingDoc=I9b6a16b409d511e09d9cae30585baa87&refType=RP&fi=co_pp_sp_506_319&originationContext=document&transitionType=DocumentItem&ppcid=b271d93b3c054d318fdfe48c9328d2c0&contextData=(sc.Search)#co_pp_sp_506_319
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008493500&pubNum=506&originatingDoc=I9b6a16b409d511e09d9cae30585baa87&refType=RP&fi=co_pp_sp_506_319&originationContext=document&transitionType=DocumentItem&ppcid=b271d93b3c054d318fdfe48c9328d2c0&contextData=(sc.Search)#co_pp_sp_506_319
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134191&pubNum=0000708&originatingDoc=I9b6a16b409d511e09d9cae30585baa87&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b271d93b3c054d318fdfe48c9328d2c0&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134191&pubNum=0000708&originatingDoc=I9b6a16b409d511e09d9cae30585baa87&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b271d93b3c054d318fdfe48c9328d2c0&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010215710&pubNum=0000506&originatingDoc=I9b6a16b409d511e09d9cae30585baa87&refType=RP&fi=co_pp_sp_506_258&originationContext=document&transitionType=DocumentItem&ppcid=b271d93b3c054d318fdfe48c9328d2c0&contextData=(sc.Search)#co_pp_sp_506_258
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intoxicating hemp—i.e., hemp that is derived, cultivated, or manufactured in New Jersey; and, (2) 

as Plaintiffs call it, excluded hemp—i.e., hemp that is derived, cultivated, or manufactured outside 

New Jersey.  This alone is not discriminatory.  It is the application and intersection of the NJHAA’s 

definition of “Intoxicating Hemp Products” with the New Jersey Controlled Dangerous Substance 

Act and CREAMMA that run afoul of the dormant Commerce Clause.   

For example, intoxicating hemp products cultivated, derived, or manufactured in New 

Jersey are exempt from the list of controlled substances in the New Jersey Controlled Dangerous 

Substance Act because they are now subject to licensing and other restrictions as required by 

CREAMMA.  Intoxicating hemp products cultivated, derived, or manufactured outside New 

Jersey are criminalized as Schedule I controlled dangerous substances, regardless of whether they 

might meet New Jersey’s regulatory scheme.  This differential treatment between in-state and out-

of-state interests favors New Jersey hemp companies over out-of-state competitors.  The statutory 

scheme deliberately alters the stakes for out-of-state hemp producers by subjecting them to civil 

and criminal liability.  See New Jersey Staffing Alliance v. Fais, 110 F.4th 201, 208 (3d Cir. 2024) 

(discussing protectionism).   

The dormant Commerce Clause also precludes “attempts to give local consumers an 

advantage over consumers in other States,” Brown-Forman Distillers Corp. v. N.Y. State Liquor 

Auth., 476 U.S. 573, 580 (1986), which is exactly what the NJHAA in essence does.  The NJHAA 

not only economically discriminates against out-of-state companies and consumers, but effectively 

criminalizes the possession, shipment, and transportation of out-of-state intoxicating hemp 

products by manufacturers, producers, and consumers, while simultaneously allowing intoxicating 

hemp products from New Jersey to survive.  This protectionism does not survive heightened 

scrutiny. 
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As explained, the Court is concerned with the discriminatory impact and protectionist 

effects of portions of the NJHAA by which the Legislature seeks to regulate transportation or 

shipment of hemp and hemp products.  There is no doubt to the Court that intoxicating hemp poses 

health and public safety risks.  It is therefore appropriate for the Legislature to act to protect its 

citizens from products whose total THC content exceeds what the Legislature deems safe.  

However, the Legislature may not blatantly discriminate against out-of-state economic interests.  

To the extent that Defendants profess concerns that out-of-state products might avoid the controls 

imposed by state production and licensure standards, the state may impose reasonable quality and 

purity standards for products sold in state.7   

Lastly, the NJHAA’s targeting of out-of-state intoxicating hemp products has a practical 

effect of controlling interstate commerce extraterritorially.  See Healy v. Beer Inst., 491 U.S. 324, 

336 (1989).  Because out-of-state intoxicating hemp products would soon be deemed controlled 

dangerous substances, while in-state versions of the same product would not, companies would be 

compelled to rethink their business plans.   

In sum, the Court finds that the portions of the NJHAA that differentiate between in-state 

and out-of-state intoxicating hemp products does not survive heightened scrutiny under the 

dormant Commerce Clause.8   

C. SEVERABILITY 

As a final point, Defendants argue that any unconstitutional provision in the NJHAA is 

severable.  (Opp’n Br. at 39.)  Plaintiffs respond that “the problems plaguing the [a]mendments 

 
7 Defendants contend that the NJHAA “aim[s] to preclude the sale of intoxicating hemp products produced in 

environments that do not meet New Jersey’s production and licensure standards to advance the health and safety of 

the public, including children.  Any burdens on interstate commerce resulting from that are incidental and do not 

exceed the significant public health local benefits that [the NJHAA] advance[s].”  (Opp’n Br. at 32).   
8 Given the Court’s conclusion as to NJHAA’s conflict with the dormant Commerce Clause, it does not reach the 

parties’ arguments with respect to the statute’s vagueness under the Due Process Clause. 
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demand too much of a judicial scalpel and agency rulemaking,” and therefore cannot be severed.  

(Reply Br. at 14.) 

The issue of severability of a state statute, like the New Jersey Hemp Farming Act, is a 

question of state law, Old Coach Dev. Corp. v. Tanzman, 881 F.2d 1227, 1234 (3d Cir. 1989), and 

requires an inquiry into legislative intent, Affiliated Distillers Brands Corp. v. Sills, 289 A.2d 257, 

258 (N.J. 1972).  Under this inquiry, courts must determine whether “the objectionable feature 

[can] be excised without substantial impairment of or conflict with the over-all legislative purpose. 

. . .”  N.J. Retail Merchants Ass’n v. Sidamon-Eristoff, 669 F.3d 374, 396 (3d Cir. 2012) (alteration 

in original) (quoting New Jersey Chapter, Am. Inst. of Planners v. New Jersey State Bd. of Pro. 

Planners, 227 A.2d 313, 319 (N.J. 1967)).  To sever a part of a statute, “there must be such a 

manifest independence of the parts as to clearly indicate a legislative intention that the 

constitutional insufficiency of the one part would not render the remainder inoperative.”  Affiliated 

Distillers Brands Corp., 289 A.2d at 259 (internal quotation marks and citations omitted). 

The Court disagrees with Plaintiffs.  The unconstitutional portions of the NJHAA in dispute 

are severable and there is no basis to prevent enforcement of the remaining provisions of the 

NJHAA that are not at issue in this case.  Beyond barring enforcement of part of the NJHAA, the 

Court declines to engage in any additional judicial surgery to cure the constitutional violations.  

Modification of the parts of the NJHAA to remedy the preemption and dormant Commerce Clause 

issues requires careful construction of language and analysis of other statutes at issue.  See Selvaggi 

v. Borough of Point Pleasant Beach, Civ. No. 22-708, 2022 WL 1664623 *11 (D.N.J. May 25, 

2022) (citing Chamber of Commerce v. State, 445 A.2d 353 (1982)).  That task is better left to the 

Legislature.  All the Court concludes today is that the provisions of the NJHAA that excludes 

otherwise compliant out-of-state intoxicating hemp and intoxicating hemp products from the 
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definition of “Intoxicating Hemp Products” cannot be enforced because those provisions are 

expressly preempted and would violate the dormant Commerce Clause.   

IV. CONCLUSION 

For the reasons stated above, the Court will GRANT-IN-PART and DENY-IN-PART 

Plaintiffs’ Motion for Summary Judgment.  The State will be enjoined from enforcing the portions 

of the NJHAA that violates the Farm Bill’s express preemption provision and the dormant 

Commerce Clause.  Notably, the provision banning the sale or distribution of THC containing 

products to anyone under 21 years of age—which is not being challenged—shall remain in effect.  

See Pub. L. 2024, c. 73, § 4(b)(2).  An appropriate Order will follow.   

 

Date: October 10, 2024 

s/ Zahid N. Quraishi   

 ZAHID N. QURAISHI 

 UNITED STATES DISTRICT JUDGE 
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The cannabis plant and products derived from cannabis may be subject to regulation under multiple 

provisions of federal and state law, including controlled substances laws, agricultural laws, and laws 

governing consumer products such as food, drugs, and cosmetics. One regulatory framework that may 

apply to cannabis products is the federal Controlled Substances Act (CSA). Under federal law, cannabis 

and its derivatives are generally classified as either marijuana or hemp. Marijuana is a controlled 

substance subject to stringent regulation under the CSA, while hemp is not a controlled substance. The 

CSA also separately regulates tetrahydrocannabinols (THC), other than “[THC] in hemp.” 

In November 2025, the Continuing Appropriations, Agriculture, Legislative Branch, Military 

Construction and Veterans Affairs, and Extensions Act, 2026 (Pub. L. No. 119-37), narrowed the 

definition of hemp. Once the amendment takes effect, some cannabis products that were previously 

legally classified as hemp will no longer fit that definition and will instead be classified as marijuana or 

CSA-regulated THC. This Legal Sidebar provides an overview of the change to the legal definition of 

hemp and its implications for regulation of cannabis products under the CSA, then discusses related legal 

considerations for Congress. 

Cannabis and Its Derivatives 

Botanically, hemp and marijuana are different varieties or cultivars of the same plant species, Cannabis 

sativa. The botanical classification of cannabis may differ from its legal classification under federal law, 

so a plant or other product that is botanically classified as hemp may be legally deemed to be marijuana, 

or vice versa. 

Cannabis-derived products take numerous forms and have various uses. Chemicals found in cannabis, 

known as cannabinoids, may have physiological or psychoactive effects. Thus, the cannabis plant or 

products containing cannabinoids may be used for medical and recreational purposes. Delta-9 THC is the 

primary cannabinoid that produces the “high” associated with marijuana use. Delta-9 THC and other 

psychoactive cannabinoids may be extracted from the cannabis plant or synthesized in a lab and included 
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in products such as food, drinks, and vape cartridges. Another cannabinoid, cannabidiol (CBD), is not 

intoxicating but is an active ingredient in a drug approved by the U.S. Food and Drug Administration 

(FDA) and has been marketed in numerous other consumer products. Hulled hemp seeds, hemp seed 

protein powder, and hemp seed oil have been approved as food additives by FDA (cannabinoids such as 

CBD and THC have not). Hemp stalks and fibers are used in a range of products including textiles, spun 

fibers, paper, and construction and insulation materials. 

As noted, cannabis and its derivatives may be subject to multiple, potentially overlapping federal and 

state legal regimes. This Legal Sidebar focuses on cannabis regulation under the CSA. Other CRS 

products discuss cannabis regulation under the Federal Food, Drug and Cosmetic Act and by the U.S. 

Department of Agriculture, policy considerations related to the amendment of the definition of hemp, and 

legal and policy implications of the divergence between federal and state marijuana laws. 

Cannabis Regulation Under the CSA 

In 1970, Congress enacted the CSA as a unified legal framework to regulate drugs and other substances 

deemed to pose a risk of abuse and dependence. The CSA applies to certain medical and recreational 

drugs and aims to protect public health from the dangers of controlled substances while also ensuring that 

patients have access to pharmaceutical controlled substances for legitimate medical purposes. The Act 

contains both registration provisions that regulate authorized activities involving controlled substances 

and criminal trafficking provisions that impose penalties for illicit activities. The manufacture, 

distribution, and possession of controlled substances in violation of the CSA are crimes that may be 

punished by fines and imprisonment. 

Substances become subject to the CSA through placement in one of five lists, known as Schedules I 

through V. Either Congress (by legislation) or the Drug Enforcement Administration (DEA) (by 

rulemaking) can alter the status of a substance under the CSA by adding a substance to one of the 

schedules, moving it to a different schedule, or removing the substance from control. A lower schedule 

number carries greater restrictions, meaning that controlled substances in Schedule I are subject to the 

most stringent controls. Placement in Schedule I reflects a finding that a substance has a high potential for 

abuse, no currently accepted medical use, and “a lack of accepted safety for use ... under medical 

supervision.” Because Schedule I controlled substances have no accepted medical use, they may not 

legally be dispensed for medical purposes. By contrast, controlled substances in Schedules II through V 

have accepted medical uses and pose progressively lower risks of abuse and dependence. Unlike 

substances in Schedule I, those substances may be dispensed by prescription for medical purposes. No 

controlled substances may legally be used for recreational purposes. 

Congress placed marijuana in Schedule I when it enacted the CSA and also separately controlled THC in 

Schedule I. Other than the exceptions discussed below, the federal Schedule I status of marijuana and 

THC has not changed since the CSA was enacted. 

The CSA defines marijuana to include the cannabis plant and its derivatives unless an exception applies. 

(The statute as enacted used the spelling “marihuana”; the CSA currently uses both spellings 

interchangeably.) Prior to 2018, the CSA excepted from the definition of marijuana the mature stalks of 

the cannabis plant; the sterilized seeds of the plant; and fibers, oils, and other products made from the 

stalks and seeds. In 2018, Congress enacted the Agriculture Improvement Act of 2018, Pub. L. No. 115-

334 (2018 farm bill), which added a new exception to the definition of marijuana for products that meet 

the legal definition of hemp. The 2018 farm bill also provided that the CSA control of THC excludes 

“[THC] in hemp.” 

The 2018 farm bill, as codified at 7 U.S.C. § 1639o, defined hemp to include the cannabis plant or any 

part of that plant with a delta-9 THC concentration of not more than 0.3% by dry weight volume. Thus, 

following enactment of the 2018 farm bill, cannabis and cannabis derivatives containing more than 0.3% 
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delta-9 THC remained classified as marijuana and were subject to CSA regulation, while products falling 

at or below the delta-9 THC threshold were generally classified as hemp and were not controlled 

substances. 

The 2018 farm bill defined hemp based only on the concentration of delta-9 THC, meaning that cannabis-

derived products that contained other cannabinoids were arguably exempted from CSA control so long as 

they did not exceed 0.3% delta-9 THC. The exception from CSA control applied to products containing 

non-intoxicating CBD. It also potentially applied to some psychoactive compounds such as delta-8 THC, 

delta-10 THC, and THC acetate ester (THCO), creating what some viewed as a “loophole” in the 

regulation of psychoactive cannabinoids. DEA interpreted the exception for “[THC] in hemp” to apply 

only to chemicals that occur naturally in the cannabis plant. Delta-8 THC and delta-10 THC occur in the 

cannabis plant in small amounts and can also be synthesized from other cannabinoids. By contrast, THCO 

does not occur naturally in the cannabis plant, so DEA took the position that THCO did not qualify for the 

exception for “[THC] in hemp” and thus remained subject to CSA control of THC. Some cannabis 

industry participants opposed that interpretation, and one federal appeals court held that THCO fell within 

the 2018 farm bill’s definition of hemp and was not subject to CSA control. Before DEA issued its 

guidance on THCO, another federal appeals court had held that delta-8 THC fell within the definition of 

hemp. 

Amendment to the Definition of Hemp 

On November 12, 2025, Congress enacted and the President signed Pub. L. No. 119-37. Section 781 of 

the Act amended the definition of hemp. The amended provision defines hemp to include cannabis and 

cannabis derivatives “with a total [THC] concentration (including tetrahydrocannabinolic acid [(THCA)]) 

of not more than 0.3 percent on a dry weight basis.” While the 2018 farm bill definition of hemp set a 

threshold based only on the concentration of delta-9 THC, the amended definition instead sets a threshold 

based on total THC concentration, including compounds such as delta-8 THC, delta-10 THC, and THCO.  

The amended provision expressly includes in the definition of hemp “industrial hemp” grown for 

purposes of producing non-cannabinoid products including stalks, fibers, whole grains, oils, and edible 

greens. It also enumerates certain exclusions from the definition of hemp: 

• Viable seeds from a cannabis plant if the plant exceeds a total THC concentration, 

including THCA, of 0.3% on a dry weight basis; 

• Hemp-derived cannabinoid products containing cannabinoids that (1) are not capable of 

being naturally produced by a cannabis plant or (2) are capable of being naturally 

produced by a cannabis plant and were synthesized or manufactured outside the plant; 

• Intermediate hemp-derived cannabinoid products containing more than 0.3% total THC 

(including THCA) and “any other cannabinoids that have similar effects (or are marketed 

to have similar effects) on humans or animals as a [THC] (as determined by the Secretary 

of Health and Human Services [HHS])”; and 

• Final hemp-derived cannabinoid products containing greater than 0.4 milligrams 

combined total per container of total THC (including THCA) and “any other 

cannabinoids that have similar effects (or are marketed to have similar effects) on humans 

or animals as a [THC] (as determined by the [HHS Secretary]).” 

The Act defines intermediate hemp-derived cannabinoid product in part as a product derived from hemp 

and intended for human or animal use that “is not yet in the final form or preparation marketed or 

intended to be used or consumed by a human or animal.” It does not separately define final hemp-derived 

cannabinoid product, but the phrase appears to refer to hemp-derived cannabinoid products in the final 

form marketed to end users for human or animal use. 
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The Act directs FDA, within 90 days of enactment, to publish lists of: 

• All cannabinoids known to FDA that can be naturally produced by a cannabis plant; 

• All THC class cannabinoids known to the agency to occur naturally in the plant; and 

• All other known cannabinoids with similar effects to, or marketed to have similar effects 

to, THC-class cannabinoids. 

FDA is also directed to publish within 90 days “additional information and specificity” about the term 

container as applied to final hemp-derived cannabinoid products. 

The Act provides that the amendment to the definition of hemp shall take effect one year from the date of 

enactment. 

Considerations for Congress 

Overall, the effect of the amendment in Section 781 of Pub. L. No. 119-37 will be to narrow the definition 

of hemp under federal law and expand the universe of substances that are controlled under the CSA. 

Because hemp is carved out from the CSA definition of marijuana, and THC in hemp is carved out from 

CSA control of THC, the amendment will operate as an exception to the exceptions, meaning that covered 

hemp-derived cannabinoid products will be subject to CSA regulation as marijuana or THC. Some 

observers believe that the change in the law will have significant effects on the cannabis industry. 

While the amendment to the definition of hemp changes the legal status of some cannabis products under 

the CSA, it is unclear how it will affect future CSA enforcement. Current marijuana regulation under 

divergent federal and state marijuana laws may provide some guidance on this question. In recent 

decades, a number of states have enacted laws relaxing state controls on marijuana and regulating the use 

of the substance for medical or recreational purposes. Marijuana remains a Schedule I controlled 

substance subject to stringent controls under federal law, and, notwithstanding changes to state laws, most 

activities involving medical and recreational marijuana violate the CSA.  

There are two key reasons why the U.S. Department of Justice (DOJ) does not comprehensively enforce 

the CSA with respect to marijuana. 

First, DOJ lacks the resources to prosecute all violations of the CSA and generally has not prioritized 

enforcement against small-scale violations or activities that comply with state law. A CRS report provides 

detailed discussion of federal policy concerning the federal-state divergence with respect to marijuana. It 

remains to be seen to what extent DOJ will prioritize CSA enforcement against products containing 

psychoactive cannabinoids other than delta-9 THC. If Congress wishes to affect DOJ enforcement 

priorities, it has the legal authority to increase or decrease funding or dictate how the agency may use 

appropriated funds. 

Second, in each budget cycle since FY2015, Congress has passed an appropriations rider barring DOJ 

from using taxpayer funds to prevent states from “implementing their own laws that authorize the use, 

distribution, possession, or cultivation of medical marijuana.” The appropriations rider has been 

interpreted to prohibit federal prosecution of state-legal activities involving medical marijuana, though it 

poses no bar to prosecution of activities involving recreational marijuana. To the extent products falling 

outside the definition of hemp will now be legally classified as marijuana, the appropriations rider would 

apply to those products to the extent they are used for medical purposes in compliance with state law. If 

Congress wanted to alter the scope of the appropriations rider, including modifying how it applies to 

hemp-derived cannabinoid products, it could do so by legislation. 

Another consideration for Congress is that, to the extent hemp-derived cannabinoid products are classified 

as marijuana, any change to CSA regulation of marijuana would also apply to those products. On May 21, 

2024, DOJ published in the Federal Register a notice of proposed rulemaking proposing to move 
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marijuana from Schedule I to Schedule III. On December 18, 2025, President Trump issued an executive 

order directing the Attorney General to take all necessary steps to expeditiously move marijuana from 

Schedule I to Schedule III. As of the date of publication of this Legal Sidebar, DOJ has not taken final 

action on the rescheduling proposal. Another Legal Sidebar outlines the legal consequences of 

rescheduling marijuana. Congress has broad authority to change the status of a controlled substance 

through legislation and could change the status of marijuana before or after DEA makes any final 

scheduling decision. Congress could choose to act with respect to marijuana generally or with respect to 

hemp-derived cannabinoid products in particular. 

In addition to directing DOJ to reschedule marijuana, the December 2025 executive order also advocates 

for changes in the regulation of certain cannabis-derived products. The executive order states that “some 

full-spectrum CBD products will once again be controlled as marijuana under the CSA when [the hemp 

definition amendment] goes into effect because they contain THC levels above the per-container 

threshold set by that law.” It thus directs executive branch officials to “work with the Congress to update 

the statutory definition of final hemp-derived cannabinoid products to allow Americans to benefit from 

access to appropriate full-spectrum CBD products while preserving the Congress’s intent to restrict the 

sale of products that pose serious health risks.” Congress has the authority to enact additional 

modifications to the definition of hemp. One recent proposal would repeal the November 2025 

modification. Another proposal would provide for FDA regulation of cannabis and cannabinoid products. 

Finally, the change to the federal definition of hemp may also affect state cannabis regulation. Federal and 

state cannabis laws generally operate independently, and both may apply simultaneously if there is no 

positive conflict between the two. However, the 2018 farm bill contains a provision that expressly 

prohibits states from regulating “the transportation or shipment of hemp or hemp products ... through the 

State.” As discussed in a CRS report, there has been significant litigation over whether federal law 

preempts certain state hemp regulations. It remains to be seen whether and how narrowing the federal 

definition of hemp will affect that litigation. If Congress enacted legislation to change how hemp-derived 

cannabinoid products are regulated, that could also affect the pending litigation. If Congress wishes to 

preempt or not preempt certain state regulations of hemp, it also has the authority to amend the 

preemption provision. 
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Intoxicating Hemp-Derived Products Frequently Asked Questions (“FAQ”) 

On January 12, 2026, Governor Phil Murphy signed P.L.2025, c.215, which regulates the 
production and sale of intoxicating hemp-derived products. The new law also repeals prior 
legislation on this subject, P.L. 2024, c. 73. On March 30, 2026, Governor Mikie Sherrill signed 
P.L. 2026, c.7, which revises P.L. 2025, c.215.  This FAQ document is intended to serve as interim 
guidance on the new law until the Commission issues regulations.  

DISCLAIMER: The purpose of this FAQ is to set forth the NJ-CRC’s understanding of the 
existing legal requirements under the new law. This FAQ does not impose any additional 
requirements that are not included in the law and does not establish additional rights for any person 
or entity. 

Q: What does the new law do?  

A: The new law establishes a regulatory framework for intoxicating hemp-derived products and 
revises New Jersey law in light of updated federal hemp definitions.   Starting on April 13, 2026, 
the following items will not meet the definition of “hemp”:  

(1) any viable seeds from a Cannabis sativa L. plant that exceeds a total THC concentration of 
0.3 percent in the plant on a dry weight basis (including delta-8, delta-10, THC-A and 
comparable cannabinoids);  

(2) cannabinoids that are not capable of being naturally produced by a Cannabis sativa L. plant;   
(3) cannabinoids that are capable of being naturally produced by a Cannabis sativa L. plant but 

were chemically synthesized or manufactured; and 
(4) products exceeding 0.4 milligrams of total THC per container.    

The above items will be considered “cannabis” or “marijuana” and will be subject to the State’s 
laws and regulations.   The same will be true after November 13, 2026, for beverages derived from 
hemp that exceed 0.4 milligrams of total THC per container. The law also immediately prohibits 
the following actions: 

(1) Selling, offering to sell, or distributing any product marketed or labeled as hemp if the 
product exceeds the federally defined THC level for hemp. 

(2) Selling, offering to sell, or distributing any hemp-derived product or intoxicating hemp 
beverage online. 

(3) Selling, offering to sell, or distributing intoxicating hemp beverages through vending 
machines. 

(4) Selling or distributing to a person under 21 years of age a product that contains any 
detectable amount of THC. 

(5) Producing, selling, or distributing cannabinoids that were synthesized using a chemical 
process. 

 



 
Q: When does the new law take effect? 

A:  The law became effective on January 13, 2026, with Governor Sherill’s amendments becoming 
effective on March 30, 2026, with the following notable exceptions: 

(1) The new definitions of hemp, cannabis, and marijuana as discussed above become 
effective on April 13, 2026.   

(2) The prohibition on selling “intoxicating hemp beverages” becomes effective on November 
13, 2026.  As will be discussed further below, “intoxicating hemp beverages” are subject 
to additional restrictions starting on April 13, 2026.   

Q: Can hemp products containing THC be sold to anyone under 21? 

A: No.  The new law states that it shall be unlawful to sell or distribute a product intended for 
human consumption that contains THC in any detectable amount to a person under 21 years of 
age. 

Q:  Are “synthetic” cannabinoids permitted by the new law? 

A:  No. The law immediately prohibits the sale of cannabinoids not naturally found in the plant, 
and cannabinoids that were synthesized using a chemical process in a laboratory setting (even if 
naturally occurring in the plant).   

Q: I am a New Jersey-licensed hemp cultivator and currently cultivate or produce “full-
spectrum hemp flower or products” (e.g. gummies, tinctures) that may exceed a total THC 
concentration of 0.3 percent in the plant on a dry weight basis or 0.4 milligrams combined 
total per container of total THC.    Can I sell these products to Class 5 Retailers? 

A: It depends.  The new law states that, in addition to cannabis and cannabis items, a Class 5 
Cannabis Retailer is authorized to sell “hemp-derived cannabinoid products” intended for human 
consumption, provided that the products are labeled in accordance with Commission rules.  The 
Commission interprets this statutory provision to mean that prior to the new definition of hemp 
taking effect on April 13, 2026, products with more than 0.4 milligrams of total THC or exceeding 
0.3 percent THC concentration may be sold by anyone, including licensed Class 5 Cannabis 
Retailers.  Please note, however, that the Commission requires that all products sold by Class 5 
Cannabis Retailers be tested, packaged and labeled in accordance with the Commission’s 
regulations.   

Starting April 13, 2026, flower or products that exceed a total THC concentration of 0.3 percent 
in the plant on a dry weight basis or 0.4 milligrams of total THC per container will be legally 
designated as cannabis.  As such, the Commission encourages New Jersey hemp cultivators who 
plan to produce products that exceed the limits of hemp that take effect in April 2026 to apply for 
a Class 1 Cannabis Cultivator and/or a Class 2 Cannabis Manufacturing license.  Except as 
otherwise authorized under the New Jersey Hemp Farming Act, selling, producing, or distributing 
these products without a license from the Commission will be unlawful after April 13, 2026.    



 
Q: What is a hemp-derived cannabinoid product after April 13, 2026? 

A:  Starting on April 13, 2026, a “hemp-derived cannabinoid product” is flower or products that 
are derived from hemp and contain a total THC concentration of less than 0.3 percent in the plant 
on a dry weight basis and less than 0.4 milligrams of total THC per container.  These products may 
be sold by licensed Class 5 Cannabis Retailers, provided they comply with the Commission’s 
regulations on testing, packaging, and labeling.     

Q:  Who may sell “intoxicating hemp beverages?” 

A:  An “intoxicating hemp beverage” is a beverage that is produced before November 12, 2026, 
using hemp. The new law states that the holder of a plenary wholesale license or plenary retail 
distribution license issued by the New Jersey Division of Alcoholic Beverage Control (e.g., liquor 
distributor or retail license) or a licensed Class 5 Cannabis Retailer issued by the Commission may 
sell intoxicating hemp beverages until November 13, 2026. 

Starting on May 31, 2026, an intoxicating hemp beverage cannot contain more than 5 milligrams 
of total THC per serving or not more than 10 milligrams of total THC per container.  Additionally, 
the beverage must be tested by a testing laboratory to ensure compliance with product 
requirements. The testing laboratory must comply with the testing procedures established by the 
Commission, be ISO 17025 accredited, and be registered with the Drug Enforcement 
Administration.  Starting on November 14, 2026, any beverage produced using hemp that exceeds 
0.4 milligrams of total THC per container is considered “cannabis,” must be produced by a licensed 
Class 2 Cannabis Manufacturer, and can only be sold by licensed Class 5 Cannabis Retailers.     



 

Redefining Hemp: What’s Legal, What’s Not, and Who Decides 
 

Moderator: 

 

Ryan M. Magee, Esq. (McCarter & English LLP):   Ryan is a partner in McCarter & English 

LLP’s business litigation and cannabis law groups.  Ryan has an active cannabis, hemp, and 

psychedelics practice where he advises clients on a range of issues present in those developing 

industires. He regularly advised clients with respect to licensing matters and legislative 

developments and provides regulatory and compliance guidance for industry stakeholders.  Ryan 

also leans on his prior prosecutorial experience to provide guidance to industry businesses with 

respect to federal anti-drug, anti-money laundering, and banking laws.  Ryan is nationally ranked 

by ChambersUSA for cannabis and was recently named to InsiderNJ’s Cannabis Power 50 List 

at #26.  He previously served as an adjunct professor in Rutgers Law School’s Certificate in 

Cannabis Law and Business program for cannabis entrepreneurs. 

 

Panelists: 

 

Michael McQueeny, Esq. (Foley Hoag LLP): Mike is a partner and Co-Chair of Foley Hoag’s 

national Cannabis Group.  Mike has provided trusted counsel to startups and multi-state 

operators alike on issues associated with legislative/regulatory development and compliance. He 

counsels clients on complex issues of regulatory compliance, including through advising 

companies on regulatory considerations associated with anticipated mergers and acquisition.  

Mke has been ranked by Chambers USA as a leading lawyer for cannabis and recently named to 

the Insider 100: Cannabis Power List .  He also frequently appears and provides insight for 

several national and local media outlets on the topics of cannabis, hemp, and other emerging 

regulated substances. 

 

Susanna Puntel (National Council of the American Trade Association for Cannabis and Hemp):   

Susanna is a recognized authority in cannabis and hemp policy in New Jersey and beyond. 

She serves on the National Council of the American Trade Association for Cannabis and Hemp 

(ATACH), the leading voice in D.C. advocating for the sensible regulation of cannabinoid 

intoxicants. 

 

As a strategic advisor to both public and private sector clients, Susanna provides high-value 

services including policy development, revenue optimization, stakeholder engagement, and 

consensus building to a diverse clientele ranging from local governments and prospective license 

holders to established multi-state operators.  Susanna has been instrumental in shaping New 

Jersey’s cannabis landscape, having co-founded the New Jersey Cannabis Trade Association and 

the New Jersey Cannabis Equity Association, while previously serving in leadership roles with 

other state cannabis organizations. Her multidisciplinary background spans executive leadership, 

entrepreneurship, community organizing, and education, complemented by a liberal arts degree 

as well as certifications in Sustainable Business Strategy and Plant-Based Medicine. 

 

Known for her ability to bridge political, economic, and social needs while prioritizing equity 

and public health, Susanna brings strategic insight and collaborative expertise to cannabis and 



hemp policy development, licensing applications, business planning, academic-industry 

partnerships, and regulatory framework creation. 

 

John D. Williams, Esq.:  John has concentrated his legal practice in alcoholic beverage law for 

31 years and cannabis law for 9 years (initially with the nascent cannabis-hemp industry). He 

represents clients in various sectors of these highly-regulated industries, and lectures frequently 

on different aspects of these areas of law. Prior to establishing his current office in Newton, John 

served as County Counsel for Sussex County. John is also of counsel to Porzio, Bromberg & 

Newman (Morristown). 
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	Preface
	The Farm Bill governs how hemp is grown. P.L. 119-37 governs what can be sold. State regulatory frameworks govern how products reach consumers. Each instrument serves a distinct purpose in the emerging framework. This report addresses all three.

	Terminology
	Cannabis
	In this report, "cannabis" is used in two distinct ways. In common usage and in commercial settings, "cannabis" is synonymous with “marijuana.” These are products that fall outside the federal definition of hemp and are subject to state adult-use or medical licensing programs. However in the scientific or botanical context, we use the full botanical name, Cannabis sativa L., which includes all forms of the plant whether legally defined as hemp or marijuana. Readers should note that hemp and cannabis are not botanical opposites; both derive from the same plant species and they are distinguished only by the amount of THC that naturally occurs in the plant. We use the term “marijuana” when referencing state or federal laws that use that term.

	CBD (Cannabidiol)
	A naturally occurring, non-intoxicating cannabinoid, widely used in wellness products. Cannabidiol can also be modified to create one or more analogs of THC through synthetic conversion. CBD remains legal under federal law following P.L. 119-37 and is not scheduled under the Controlled Substances Act. The regulatory pathway for CBD food and supplement products remains unresolved by FDA, though the December 2025 executive order directed HHS to develop research frameworks for hemp-derived cannabinoid products. THC made from CBD has been excluded from the definition of hemp in P.L. 119-37.

	Full-Spectrum CBD Products
	For the purposes of this report, Full-Spectrum CBD Product refers to a product, whose primary active ingredient is CBD, and that also contains a complete array of phytocannabinoids and botanically related substances present in that source material, including trace amounts of THC. While Full-spectrum products are often preferred on the theory that cannabinoids work more effectively in combination than in isolation, there is currently no standard definition for Full-Spectrum leaving the term open to frequent mischaracterization. The interaction between P.L. 119-37's container caps and full-spectrum CBD products raises compliance questions that the December 2025 executive order specifically directed Congress and HHS to address. Full spectrum and other categories of retail CBD products are discussed in Section 4.

	Hemp
	Under current federal law (prior to the November 2026 effective date of P.L. 119-37), hemp is defined as cannabis with a delta-9 THC concentration of no more than 0.3 percent on a dry weight basis. After November 2026, the definition adjusts to the more commonly used measure of total THC, and defines hemp as cannabis with total THC (including THCA) of no more than 0.3 percent on a dry weight basis, and hemp cannabinoid products as those with a total THC no more than 0.4 milligrams per container. The definition further introduces categorical exclusions for synthetic and chemically converted cannabinoids.
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	Hemp Beverages
	A type of beverage containing hemp-derived cannabinoids, most commonly delta-8 THC, delta-9 THC or CBD. Hemp beverages on the market today may contain naturally derived or synthetic THC. After November 2026, hemp products exceeding the 0.4 mg per container threshold, or containing synthetic cannabinoids, will no longer qualify as a hemp cannabinoid product.

	Hemp Intoxicants
	This report’s title identifies a category of products created by the so-called 2018 Farm Bill “loophole.” These products contain hemp-derived cannabinoids to produce an intoxicating or psychoactive effect. While hemp is not naturally intoxicating, the term “hemp intoxicant” has been popularized and we use it this year’s report.
	This term encompasses both natural THCA products, as well as chemically converted products such as delta-8, delta-9, delta-10, HHC, and THCA products sold in the hemp channel. Following the implementation of P.L. 119-37, hemp cannabinoid products will no longer cover products containing intoxicating levels of THC-class cannabinoids. Beginning November 12, 2026 this category will be considered cannabis, and no longer covered by the hemp definition.
	Because hemp has been redefined to exclude intoxicants, future iterations of this report will no longer utilize the term “hemp intoxicant” after the definition change is effective.

	Marijuana
	See Cannabis.


	P.L. 119-37
	P.L. 119-37 refers to Public Law 119-37, the federal law passed in November 2025 that establishes a total THC standard replacing the prior delta-9-only measurement, sets a 0.4 milligram per-container THC cap for finished consumer products, and categorically excludes synthetic and chemically converted cannabinoids from the definition of hemp. Its provisions take effect November 12, 2026, giving the market a one-year transition period from enactment.
	Synthetically Produced Cannabinoids
	Cannabinoids that are produced through chemical synthesis rather than extracted from the cannabis plant. Synthetic cannabinoids were excluded from the hemp definition under P.L. 119-37 and represent a distinct legal and safety concern from plant-derived cannabinoids. In commercial products, these include delta-8 THC, delta-9 THC, delta-10 THC, HHC, THCP and others. These products are variously called synthetic or semi-synthetic cannabinoids. For the purposes of this report, all cannabinoids generated through a chemical conversion are considered synthetic.
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	THC (Tetrahydrocannabinol)
	THC is the family of compounds responsible for the psychoactive effects of cannabis. The term encompasses several distinct molecules that differ in structure, potency, and even origin -- some occurring naturally in the plant, others produced through chemical processes.
	THCA (Tetrahydrocannabinolic Acid). THCA is the acidic form of THC as it exists in the cannabis plant. It is non-intoxicating until converted to THC when heated – through smoking, vaping, or cooking -- via a process called decarboxylation. Products marketed as "THC-A flower" or "THCA flower" are cannabis and exist by exploiting the narrow definition in the 2018 Farm Bill. A consumer purchasing THCA flower at a hemp retailer is purchasing a product that is identical to cannabis and will deliver an intoxicating effect no different than cannabis. P.L. 119-37 addresses this directly by measuring total THC inclusive of THCA.
	Delta-9 THC. The active form of THC produced when THCA decarboxylates. Delta-9 is the primary psychoactive compound in cannabis and the molecule most people mean when they say "THC." It is the most abundant, most studied, and most regulated form of THC. The original 2018 Farm Bill hemp definition was built around delta-9 concentration.
	Delta-8 THC. Delta-8 is a structural variant of delta-9 that occurs in only trace amounts in the cannabis plant. Commercially, it is rarely extracted from the plant – and instead produced by chemically converting CBD, a non-intoxicating cannabinoid that is abundant in hemp. Delta-8-THC is intoxicating, though generally less potent than delta-9. P.L. 119-37's categorical exclusion of converted cannabinoids from the hemp definition effectively removes delta-8 products from the legal hemp market.
	HHC (Hexahydrocannabinol) and THCP (Tetrahydrocannabiphorol). HHC and THCP represent a further step along the same continuum — cannabinoids produced through more intensive chemical modification of plant-derived compounds. HHC is made by hydrogenating THC or CBD. THCP is a naturally occurring cannabinoid identified in 2019 but present in only trace quantities in the plant; commercial THCP is synthetically produced and is estimated to be significantly more potent than delta-9 (commonly put at 23x the potency of delta-9 THC). Both fall outside the federal definition of hemp under P.L. 119-37 as converted or synthetic cannabinoids.

	Total THC
	A measurement standard that accounts for all THC present in a product, including THCA (converted to its delta-9 equivalent using a standard conversion factor), delta-8 THC, delta-10 THC, delta-9 THC and any other analog (version) of THC. Total THC is the measurement standard adopted by P.L. 119-37 and by an increasing number of state regulatory frameworks. It more accurately reflects the intoxicating potential of a product than delta-9 THC alone.
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	Executive Summary
	Key Takeaways
	The 2018 Farm Bill's narrow hemp definition created an unintended gray market in intoxicating THC products — P.L. 119-37 closes that gap with a total THC standard, a 0.4 mg per-container cap, and a ban on synthetic and converted cannabinoids, effective November 2026
	30 states have existing hemp regulatory frameworks, 14 have banned hemp intoxicants, and 7 remain without meaningful oversight — but none include potency limits meeting the incoming federal standard
	THC beverages are a product category generating regulatory interest
	CBD is closer to a viable legal foundation than ever — but still lacks the consumer product pathway Congress intended
	The transition to meet the new federal definition is already underway: banks, insurers, and supply chain partners are reevaluating their relationships, and states without aligned definitions risk disruption without the tools to manage it
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	The Big Picture
	Intro
	The 2018 Farm Bill redefined hemp to help establish a new agricultural crop for American farmers and a pathway for CBD. However, it also set the conditions for a gray market in intoxicating THC products. The law's narrow definition, which measured only delta-9 THC at 0.3 percent on a dry weight basis and descheduled all other cannabinoids derived from hemp, was never designed as a final product standard. Yet a consumer intoxicants industry emerged, outside existing state cannabis regulations, and quickly grew to tens of billions of dollars in revenue annually. This report examines the federal and state response to that market, the law Congress enacted to close the gap, and the transition now underway.
	Among the products that exploited the hemp definition, high-THCA hemp flower presented a particular challenge. THCA is the acidic precursor to delta-9 THC; abundant in cannabis flower but non-intoxicating until heated, smoked or vaporized, when it converts to THC through a process called decarboxylation. Because the 2018 definition measured only delta-9 THC, flower products with 20 percent or more THCA could qualify as legal hemp while delivering full intoxicating potency to the consumer. The inclusion of THCA in total THC, now codified in P.L. 119-37, ensures that plant material with the potential for intoxication cannot be miscategorized as hemp.
	Another and even more popular means of exploitation was the emergence of synthetic and chemically converted forms of THC, which entered the market in 2020 and 2021. The 2018 Farm Bill excluded not only hemp itself from the Controlled Substances Act but also 'derivatives of hemp,' and that language proved sufficient to open a market in converted cannabinoids. Industrial hemp produces abundant, low-cost CBD, and processors discovered that CBD could be converted into delta-8 THC, delta-9 THC, delta-10 THC, HHC, THCP, and a range of other intoxicating compounds through relatively straightforward chemical processes using acids, solvents, or heat. None of these compounds occur in hemp beyond trace amounts, but because they were synthesized from a starting material that naturally occurs in hemp, producers argued that they qualified as lawful hemp derivatives under the 2018 definition. The DEA and FDA disagreed, but enforcement was practically nonexistent and courts were inconsistent in their interpretation. P.L. 119-37 closes the gap directly: synthetic cannabinoids and any cannabinoid produced through chemical conversion are excluded from the definition of hemp regardless of the source material.
	In the six years since the 2018 Farm Bill’s passage, a massive intoxicants industry sprang into place producing chemically converted cannabinoids, high-potency edibles, vapes, and “THCA flower” - outside existing state cannabis laws. Throughout the US, these products were sold without age restrictions , testing requirements, manufacturing oversight or retail regulation, all being marketed as “hemp.” By 2023, hemp-derived intoxicating products were available in gas stations, convenience stores, and smoke shops in nearly every state, earning the term “gas station weed.” Often these were packaged in a manner designed to appeal to young consumers, and with potency levels that rivaled or exceeded products sold in licensed cannabis dispensaries. The intoxicating hemp industry has grown ever since.
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	Federal Course Correction
	November 2025, Congress enacted P.L. 119-37, the most significant change to federal hemp law since the 2018 Farm Bill. Effective November 12, 2026, the law redefines hemp to exclude plant material over 0.3% total THC (including THCA) by dry weight, hemp cannabinoid products containing more than 0.4 mg total THC per container and all synthetic and chemically converted cannabinoids. Products that do not meet the new standard remain scheduled under the Controlled Substances Act.

	The Deadline
	The one-year transition between enactment and effective date was intended to allow sufficient time for markets to conform. Hemp intoxicants advocates saw this as an invitation to negotiate a better arrangement, and later shifted to appeals for delay as it became increasingly apparent a better arrangement was not on the table. The rest of the market has not been waiting, however. Banks, payment processors, and insurance carriers operate prospectively. Financial institutions have already begun reviewing hemp-related accounts, and carriers have started asking questions about product lines. Some hemp intoxicants businesses have adjusted, transitioning to other products, or reformulating to meet the revised standard. But many have opted to dump untested, unregulated intoxicating products into the marketplace before the new definition goes into effect. Some of these products have even emerged in regulated state cannabis markets (an illegal process referred to as “inversion”).

	Emerging Categories
	Despite the rapid growth of unregulated products, two categories have emerged with unique opportunities within the regulatory landscape. First, CBD products have finally established legal footing on the federal stage. With the clarity introduced in P.L. 119-37, hemp-extracted CBD is likely to see a resurgence in the U.S. market. A second category gaining unique traction is THC beverages. Prior to the emergence of hemp intoxicants products, THC infused beverages were not widely recognized as their own distinct product category and market. Today however, it is not unusual to see one or more unique, beverage-only bills, covering both cannabis and hemp.
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	What This Report Covers
	This report examines the full scope of the hemp intoxicants transition. It begins with the mechanics of P.L. 119-37 and the parallel federal developments that will shape its implementation: the cannabis rescheduling process, and the pending Farm Bill.
	It then turns to the state landscape, where 30 states have enacted some form of regulation for intoxicating hemp products, 14 have effectively prohibited them, and 7 remain without meaningful oversight. Among regulated states, consensus has formed around core elements: third-party testing, manufacturer licensing, a minimum purchase age of 21, total THC measurement, and bans on synthetic and converted cannabinoids. Where states diverge is on potency limits, retail models, and the fundamental question of whether these products should continue to exist in parallel or in concert with state cannabis programs, or if they should cease to exist at all.
	The report documents the enforcement landscape across more than 24 states, the surge of pending legislation (more than 45 bills across 30 states in the 2025 and 2026 sessions), and the events unfolding during the transition year. It closes with recommendations organized by state posture, because the right next step often depends on where a state stands today.
	Key Conclusions
	The change in federal law is already reshaping the hemp intoxicants market, even before its effective date in November.
	CBD products, long supported by Congress but lacking a pathway to market, are closer to the footing necessary through the new definition - but more clarity is needed.
	State enforcement has expanded significantly but remains uneven, with jurisdictional confusion between agencies leaving gaps that the market has been calibrated to exploit.

	Looking Ahead
	How this change plays out over the next year depends on variety of factors: how states chose to build and refine regulatory frameworks, what federal agencies implement the new definition, and the emergence of new product systems. The choices made during this window have the potential to protect public health, preserve legitimate business, and establish the foundation for a coherent national approach to intoxicating cannabinoid products.
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	SECTION 1

	What Congress Changed
	Key Takeaways
	P.L. 119-37 replaces the delta-9-only standard with total THC (including THCA), effective November 12, 2026
	Finished products are capped at 0.4 mg total THC per container
	All synthetic and chemically converted cannabinoids are excluded from the definition of hemp, regardless of source material
	The THCA flower loophole is closed — plant material is now measured on total THC, not just delta-9
	Non-intoxicating hemp (fiber, grain, CBD) remains fully legal
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	What Congress Changed
	The End of the Definitional Gap
	In November 2025, Congress enacted P.L. 119-37, clarifying the definition of hemp under federal law. The new definition, effective November 12, 2026, replaces the 2018 Farm Bill’s delta-9-only standard with a total THC framework that includes THCA, imposes a 0.4 mg total THC per-container cap on finished products, and excludes all synthetic and converted cannabinoids from the legal definition of hemp.
	This law directly addresses a critical enforcement gap that allowed intoxicating THC products to be manufactured, shipped, and sold nationwide under the label of “hemp.” Since 2018, the Farm Bill’s narrow delta-9 threshold created an opening: products containing converted cannabinoids like delta-8 and delta-10, THCA flower that becomes intoxicating when heated, and intoxicating edibles were sold without risk of enforcement due to the ambiguity introduced in the 2018 definition and inconsistency in how courts responded to various interpretations.

	The Old Definition
	Under the Agricultural Marketing Act §297A, as amended by the 2018 Farm Bill, hemp was defined as the cannabis plant and its derivatives containing no more than 0.3 percent delta-9 THC on a dry weight basis. This definition was designed for industrial hemp, the plant in the field. It was never intended to serve as a consumer product standard for edibles, beverages, concentrates, or converted cannabinoids. But the use of the word ‘derivative’ muddied that intent, and regulators lacked clear statutory authority to distinguish between CBD tincture and a 100-milligram delta-8 gummy. Both were “hemp” under federal law.
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	The Revised Federal Definition
	P.L. 119-37 replaces the single delta-9 threshold with a multi-layered definition that addresses the plant, intermediates, and finished products separately. Each layer serves a distinct regulatory purpose.
	Total THC Standard
	The new law measures total THC, which includes both delta-9 THC and THCA (tetrahydrocannabinolic acid, the precursor that converts to active THC when heated). This is the most structurally significant change. Under the old standard, cannabis flower with 20 percent THCA and 0.2 percent delta-9 qualified as hemp. That same flower, when smoked or vaped, delivers an intoxicating experience indistinguishable from cannabis purchased at a licensed dispensary. The total THC standard closes this gap by measuring what the plant will actually deliver to the consumer, not just what it contains in its raw, unheated form.
	For the plant and intermediate products, the threshold remains 0.3 percent by dry weight, but it is now measured on a total THC basis. This ensures that agricultural hemp grown for fiber, grain, seed, and non-intoxicating extracts can continue to be produced and processed under existing USDA frameworks, while flower and biomass intended for intoxicating use no longer qualifies.

	Per-Container Limit
	For finished products referred to as hemp cannabinoid products, the law introduces a 0.4 mg total THC per-container limit. This is a departure from the percentage-based standard, and was incorporated to address the limitations of a percentage threshold in final form products. Without clear definitions or a regulatory framework, percentage-based standards became an avenue for allowing higher-volume products to deliver significant doses of THC. Moving forward, a product containing 0.4 mg or less of total THC per container is a hemp cannabinoid product. A product containing more is not.
	atach.org  |  13


	What Is Excluded
	Converted and Synthetic Cannabinoids
	The new definition explicitly excludes any cannabinoid that is not naturally produced by the cannabis plant or that is produced through chemical conversion outside the plant. This provision targets the core of the intoxicating hemp market. The vast majority of delta-8 THC, delta-10 THC, HHC, THCP, and similar cannabinoids sold as “hemp” are not extracted from the plant in meaningful quantities. They are manufactured by chemically converting CBD (which is abundant in hemp biomass and easily imported into the U.S.) into THC analogs using solvents, acids, catalysts, and heat.
	Congress has now determined that this process of creating intoxicants through synthetic conversion falls outside the scope of agricultural hemp. After November 2026, a product containing converted cannabinoids is not hemp regardless of its THC concentration. It is a controlled substance under the Controlled Substances Act. The exclusion also applies to fully synthetic cannabinoids, compounds that do not originate from the cannabis plant at all.

	Products Affected
	The practical impact is sweeping. The following product categories will no longer qualify as hemp once the new definition takes effect:
	Delta-8, delta-10, and HHC edibles and vapes. These are the most common intoxicating hemp products at retail and are almost universally produced through chemical conversion of CBD.
	THCA flower. Cannabis flower (marijuana) marketed as hemp because its delta-9 content is below 0.3 percent, even though its total THC content (once THCA converts upon heating) produces full intoxication.
	High-potency THC edibles and beverages. Products containing more than 0.4 mg of total THC per container, including many items currently marketed as hemp-derived.
	THCP and novel cannabinoid products. Potent synthetic or semi-synthetic analogs that have appeared in the market in recent years.
	atach.org  |  14


	The Policy Intent
	Closing the Definitional Gap
	P.L. 119-37 is a correction toward original Congressional intent. The 2018 Farm Bill was designed to legalize industrial hemp and remove it from the Controlled Substances Act. Congress did not intend to create a parallel, unregulated market for intoxicating THC products. But the delta-9-only definition, combined with limited FDA and DEA enforcement, produced exactly that result. An industry of intoxicating cannabinoid products grew rapidly in this gray area.
	The new law restores the original distinction: hemp is non-intoxicating cannabis. Products that deliver intoxication, whether through naturally occurring THC, THCA conversion, or chemical manufacturing, belong in regulatory systems designed for intoxicating substances. That means state cannabis programs, federal controlled substance frameworks, or future federal pathways created specifically for these products.

	What Remains Legal
	Agricultural hemp, including fiber, grain, seed, and research varieties, continues under existing USDA programs. CBD products that contain 0.4 mg or less of total THC per container remain in the hemp category, and in fact, CBD could achieve broad market access for the first time. Non-intoxicating cannabinoids such as CBG, and other minor cannabinoids are unaffected. The hemp supply chain for non-intoxicating products remains fully legal.

	The question for every state is not whether the federal definition is changing. It already has - just with a delayed implementation to allow industry to come into compliance. The question is whether the state’s own framework is prepared for what comes next.
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	SECTION 2

	Executive Order and Rescheduling
	Key Takeaways
	The President directed the Attorney General to complete rescheduling of cannabis from Schedule I to Schedule III of the CSA — continuing an existing process, not starting a new one
	Rescheduling eliminates the Section 280E tax burden on licensed cannabis businesses, the single most immediate commercial impact
	Rescheduling does not legalize cannabis, create federal licensing, authorize interstate commerce, or preempt state law
	Many hemp intoxicants are made from synthetic cannabinoids, which are not included in the rescheduling action and would remain Schedule I
	The executive order references CBD access through CMS and directs Congress to create a pathway for full-spectrum CBD products
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	What The Executive Order Directs
	In December 2025, the President issued an executive order directing the Attorney General to complete the rescheduling of cannabis from Schedule I to Schedule III of the Controlled Substances Act. The order directs the completion of a rulemaking process that was already underway. It does not restart or replace the existing administrative proceedings. Until this is finalized, cannabis remains a Schedule I substance.
	The executive order also contains several additional directives. It instructs the Attorney General to consider pardons or commutations for individuals serving federal sentences for cannabis-related offenses. It directs Congress to develop a legislative framework for hemp-derived CBD products, including potential mg-per-serving limits, per-container limits, and CBD-to-THC ratios. And it references a CMS pilot initiative to make certain hemp products available to Medicare beneficiaries through specific program models.
	The Rescheduling Directive
	The rescheduling process predates the executive order. The Department of Health and Human Services completed its scientific and medical evaluation of cannabis and recommended rescheduling to Schedule III in 2023. The Department of Justice initiated its rulemaking in 2024. The executive order directs the Attorney General to bring this process to conclusion, but the underlying legal and scientific determination has already been made. Critically, the President’s order is for a resolution, not a new beginning of the analysis.

	Cannabidiol Research
	The order directs HHS to develop research methods and models utilizing real-world evidence to improve access to hemp-derived cannabinoid products and to inform standards of care. This sets the course, leaving it to the agency to engage in additional action and rulemaking.
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	What Rescheduling Changes
	Moving cannabis from Schedule I to Schedule III is not legalization. It does not create a federal licensing system, authorize interstate commerce, or preempt state law. What it does is change the federal regulatory posture toward cannabis in several commercially significant ways.
	Tax Treatment (280E)
	The most immediate and concrete impact of rescheduling is tax-related. Internal Revenue Code section 280E prohibits businesses that traffic in Schedule I or Schedule II controlled substances from deducting ordinary and necessary business expenses. This provision was designed for illegal drug operations, but it applies with equal force to state-licensed cannabis businesses because cannabis is currently Schedule I. The result is effective tax rates that can exceed 70 percent for cannabis operators.
	Once cannabis moves to Schedule III, section 280E no longer applies State-licensed cannabis businesses would be able to deduct rent, payroll, marketing, and other standard business expenses for the first time. This change fundamentally changes the financial viability of legal cannabis operations and eliminates one of the most significant competitive disadvantages that licensed operators face relative to the illicit market.

	Banking and Commercial Relationships
	Rescheduling is expected to reduce, but not eliminate, some of the banking challenges that cannabis businesses face. Schedule III substances are routinely handled by the banking system (common examples include testosterone, ketamine, and certain anabolic steroids). However, the purpose to which cannabis is put is critical in its legal categorization, and neither adult use or medical cannabis are considered lawful purposes for Schedule III drugs. The executive order does not fundamentally change its legal footing in the Controlled Substances Act and as a result, changes are likely to be incremental rather than transformative for financial services.
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	What Rescheduling Does Not Do
	The gap between public perception of rescheduling and its actual legal effect is significant. Rescheduling has been widely characterized as a major step toward federal legalization. While symbolically accurate, in practice, rescheduling is a narrower action with important limitations that directly affect the hemp intoxicants landscape.
	State Authority and Interstate Commerce
	Rescheduling does not preempt state law. States retain full authority to determine whether cannabis is legal within their borders, how it is regulated, and who may participate in the market. States that prohibit cannabis are entirely unaffected by rescheduling. States with legal programs continue to operate under their own regulatory frameworks. There is no federal licensing system, no national distribution authorization, and no interstate commerce pathway created by moving cannabis to Schedule III.
	State cannabis markets would remain state-bounded. Interstate commerce of a Schedule III substance would require a DEA registration for lawful manufacture, distribution, and dispensing, just as other Schedule III substances do. But no federal agency has yet created a registration pathway for state-licensed cannabis businesses. The practical result of rescheduling is that state markets continue to function exclusively intrastate, without new federal authorization, but with the 280E burden removed.
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	SECTION 3

	The 2026 Farm Bill
	Key Takeaways
	The House draft proposes a two-track producer system: industrial hemp (reduced testing, relaxed felony bars) and cannabinoid production (full compliance, total THC measurement)
	The Farm Bill governs how hemp is grown — it does not regulate consumer products, retail sales, or intoxicating cannabinoids
	The proposed shift from delta-9 to total THC measurement for agricultural production aligns with P.L. 119-37's direction
	The Farm Bill addresses the farm gate and P.L. 119-37 addresses the retail shelf
	No consumer product pathway for CBD is included in the current draft
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	Production, Not Final Products
	What the New Farm Bill Draft Proposes for Farmers
	The House Agriculture Committee passed HR 7567, the Farm Bill reauthorization, by a vote of 34-17 on March 5, 2026. A floor vote is expected in the spring. At markup, Chairman Thompson indicated that a proposed amendment to extend the P.L. 119-37 November 2026 deadline was not germane. The amendment was proposed and withdrawn. As currently written, the bill does not include any provision to delay implementation of P.L. 119-37.
	The House draft proposes a new two-track system for hemp producers, a shift from delta-9 to total THC measurement (including THCA), and adjustments to compliance and enforcement provisions. These are production-oriented provisions. They are designed to better serve the industrial hemp sector, including fiber, grain, seed, and research operations, while ensuring that the agricultural hemp program is not used to shelter intoxicating product manufacturing. Whether these provisions survive the legislative process in their current form remains to be seen, but they illustrate the direction some in Congress are heading.

	A Two-Track System for Producers
	The most notable structural concept in the draft is a new producer designation system. Under the proposed language, a hemp producer would be required to designate their operation as either (I) industrial hemp only, or (II) hemp grown for any purpose other than industrial hemp. There is no third option provided, split-operation provision, or acreage-based allocation.
	This distinction would apply to both state and tribal plans (under Section 297B of the Agricultural Marketing Act) and the USDA federal plan (under Section 297C). If enacted, the designation a producer chooses would drive the compliance requirements, testing obligations, and enforcement consequences that apply to their operation.
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	How The Proposed Two Tracks Would Work
	The Industrial Hemp Track
	Reduced testing requirements. Under the draft, producers who designate as industrial-hemp-only could qualify for alternatives to mandatory laboratory testing. State, tribal, and USDA plans would be permitted to include procedures for visual inspections, performance-based sampling, certified seed programs, or other verification methods in place of full lab analysis. However, these alternatives would not be automatic. If a producer failed to provide adequate documentation of industrial intent (such as seed tags, sales contracts, Farm Service Agency reports, harvest techniques, or harvest inspection records), they would revert to the full testing requirements that apply to the other track.
	Relaxed felony disqualification. Under current law, individuals convicted of a controlled substance felony are ineligible to participate in the hemp program for ten years. The draft would allow states and the USDA to eliminate this waiting period for producers who designate as industrial-hemp-only. The rationale is straightforward: a fiber or grain operation presents a fundamentally different risk profile than an operation producing cannabinoid-rich biomass.

	The Other Hemp Track - Cannabinoid Production
	Full compliance retained. Producers who do not designate as industrial-hemp-only would remain subject to the complete testing, sampling, and compliance framework. The key change proposed for this track is the measurement standard: the draft strikes "delta-9 tetrahydrocannabinol concentration" throughout and replaces it with "total tetrahydrocannabinol concentration (including tetrahydrocannabinolic acid)." The 0.3 percent threshold would be retained, but measured as total THC rather than delta-9 alone.
	Tightened violation reporting. The draft would restructure when states and tribes must report producers to the Attorney General. Reports would be required for producers who either (I) violate their plan with a culpable mental state greater than negligence, or (II) produce a crop inconsistent with their industrial hemp designation. Under the proposed language, the existing negligence safe harbor — which currently allows producers who exceed THC limits through negligence to remediate without being reported to the Attorney General — would not apply to either category.
	New lab approval process. The draft would require the Secretary of Agriculture, in consultation with the DEA Administrator, to establish a process for USDA to approve testing laboratories. This addresses longstanding concerns about laboratory reliability in hemp compliance testing.
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	What the Farm Bill Does Not Address
	The Consumer Product Gap
	The Farm Bill is an agricultural authorization. It governs how hemp is grown, tested, and regulated as a crop. It has never been designed to regulate what happens after hemp biomass leaves the “farm gate” and enters manufacturing, distribution, and retail channels.
	As a result, the Farm Bill does not address: finished consumer products containing THC or other intoxicating cannabinoids; cannabinoid conversion processes (such as converting CBD to delta-8 or delta-10 THC); synthetic cannabinoid manufacturing; retail licensing, age-gating, or point-of-sale requirements; final product testing, potency labeling, or contaminant screening for consumer goods; beverage formulations or serving-size limits; or the interaction between hemp-derived products and the Controlled Substances Act.
	The current draft also contains no reference to P.L. 119-37, the November 2025 law that redefines hemp to exclude intoxicating products effective November 2026. As currently written, the two pieces of legislation would operate in parallel and address fundamentally different problems.

	Why This Matters
	If the Farm Bill's hemp provisions move forward in anything resembling their current form, P.L. 119-37 and the Farm Bill would be complementary, not competing. P.L. 119-37 addresses the consumer market by redefining hemp to cap finished products at 0.4 mg total THC per container, banning synthetic and converted cannabinoids, and reclassifying everything above that threshold as a controlled substance. The Farm Bill provisions address agricultural production by creating a more practical regulatory framework for hemp farmers while clarifying the measurement standard to total THC.
	When stakeholders argue that the Farm Bill should include provisions for intoxicating hemp products, they are asking an agricultural commodity program to perform a function it was never designed for. When opponents argue that tightening the Farm Bill's production standards is sufficient to address the intoxicating products market, they are ignoring the reality that consumer product regulation requires entirely different tools: retail licensing, product testing infrastructure, age verification systems, and enforcement mechanisms that do not exist within USDA's agricultural programs.

	The Farm Bill governs how hemp is grown. P.L. 119-37 governs what can be sold. State regulatory frameworks govern how products reach consumers. Each instrument serves a distinct purpose in the emerging framework.
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	Bottom Line
	If enacted in its current form, the Farm Bill draft would reinforce federal direction by tightening agricultural hemp standards and creating clarity for industrial hemp producers. The proposed shift to total THC and the two-track producer designation align the production program with agricultural standards. But the Farm Bill does not, and cannot regulate intoxicating consumer products. That work requires purpose-built regulatory frameworks.
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	SECTION 4

	CBD from Hemp
	Key Takeaways
	CBD access for consumers was one of aims of the 2018 Farm Bill's hemp provisions, but seven years of FDA inaction left the market in regulatory limbo
	CBD isolate is currently the primary chemical precursor for converted THC products — any CBD framework must account for diversion into the intoxicants supply chain
	P.L. 119-37 creates a clear federal legal foundation for CBD for the first time, but a consumer product pathway through FDA does not yet exist
	Full-spectrum products lacks a standardized definition, and the term can be used to describe products containing significant THC per serving, blurring the line between health and wellness and recreational use
	The executive order signals federal willingness to treat non-intoxicating hemp products as legitimate, including potential CBD access through Medicare's CMS program
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	The CBD Promise
	The 2018 Farm Bill's hemp provisions were enacted primarily to enable a domestic industrial hemp industry -- covering fiber, grain, and cultivation for research. However, CBD was understood to be a significant commercial byproduct of hemp legalization, and members of Congress were aware that CBD products would enter the consumer market as a result. CBD was, and still is, seen as a health and wellness product unassociated with intoxication, and had surged in popularity around the time Congress was considering the language of the Farm Bill. The promise was straightforward: American farmers would grow hemp, processors would extract CBD, and a new health and wellness category of non-intoxicating consumer products would enter the market through legitimate retail channels.
	That vision did not materialize. Farmers planted aggressively in 2019 and 2020, driven by projected demand that never materialized. There was no effective supply chain in place, and overproduction collapsed prices. By 2021, the hemp CBD market was in full correction, with processor bankruptcies, abandoned crop, and a sharp contraction in licensed acreage across major producing states.
	The FDA Problem
	The over production was compounded by a regulatory hesitation at the federal level. The 2018 Farm Bill preserved FDA's authority over hemp-derived products under the Federal Food, Drug, and Cosmetic Act. Congress’ expectation was that FDA would create a regulatory pathway for CBD as a food ingredient or dietary supplement.
	Instead, the agency took the position that CBD could not be marketed in food or supplements. FDA formally concluded that (1) existing regulatory pathways were not appropriate for CBD, (2) there was evidence it could cause liver damage in some consumers, particularly at high levels, and (3) there was already a pharmaceutical company with the right to market and sell CBD derived from the cannabis plant as a pharmaceutical drug. FDA told Congress that a new pathway was needed and that congressional action was required to create one. For seven years, CBD products were sold across the country in a regulatory gray zone: removed from the Controlled Substances Act as a “derivative of hemp”, but unauthorized by FDA for the consumer product applications that were supposed to define the market.

	The Synthetic THC Problem
	In addition to being a health and wellness product, CBD is the primary chemical precursor for nearly all semi-synthetic THC products on the market today. Delta-8 THC, delta-9 THC, delta-10 THC, HHC, THCP, and similar intoxicating cannabinoids are not extracted from the hemp plant in commercially viable quantities. They are created by chemically converting CBD isolate, which is abundant in hemp and inexpensive, into THC analogs using solvents, acids, catalysts, and heat. The same oversupply of hemp biomass that crashed CBD prices after the 2018 Farm Bill created the perfect conditions for synthetic conversions, and the resulting influx of the cheap CBD isolate entering the United States from overseas suppliers for THC production. P.L. 119-37 addresses part of the problem by excluding converted cannabinoids from the definition of hemp, but addressing the flow of CBD into unlicensed conversion labs will require attention at both the federal and state level.
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	CBD Retail And Manufacturing
	How CBD Shows Up in Retail Products
	P.L. 119-37, which passed into law in November 2025, sought to correct the definition of hemp and clarify the original intent of the 2018 Farm Bill. While the new provisions restricted THC from hemp products, they did not limit CBD.
	In retail sales, consumable CBD products generally fall into three categories. CBD isolate is the most refined form, processed to greater than 99 percent purity with virtually all other plant compounds removed, including THC. Broad-spectrum products retain a wider range of naturally occurring cannabinoids, terpenes, and flavonoids but are processed to remove THC.
	Full-spectrum products are intended to preserve the complete cannabinoid profile of the source plant material, including naturally occurring THC, on the theory that these compounds work together to enhance the product's therapeutic effect.
	Unfortunately these terms are used inconsistently and without adherence to any particular standard — with full-spectrum often being used to describe any hemp product containing THC in combination with other cannabinoids, regardless of the source material or manufacturing process. For some, full spectrum hemp products are simply a way to access intoxicants without age restrictions. But for others, this presents a significant risk as products are often untested, and poorly labeled leading to involuntary intoxication and failed drug screenings.

	Where “Health and Wellness” Can Become “Recreational”
	While THC is present at low levels in the hemp plant, the process of refining hemp plant biomass for its cannabinoids has the effect of concentrating all cannabinoids in the material, including both CBD and THC. Once it is fully refined and formulated, full-spectrum products can have significant THC per serving. While some full spectrum products have less THC per serving, there is no standardization, and the higher THC products have become popular for those looking to bypass the regulated system. For reference, a product containing 5-10mg of THC is equivalent to those found in “adult-use” state cannabis programs, blurring the line between health and wellness and recreational cannabis use.

	The Intermediate Product Problem
	A separate challenge relates to manufacturing. Under the revised definition, intermediate hemp-derived cannabinoid products must contain no more than 0.3 percent total THC on a dry weight basis after decarboxylation. During CBD extraction and refinement, crude oil and distillate routinely exceed this threshold. A manufacturer may produce a final product that meets the 0.4 milligram container cap, but the intermediate materials used in production would not qualify as hemp under federal law after November 2026.
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	BEI Program Under Medicare
	On March 20, 2026, the Centers for Medicare and Medicaid Services (CMS) published a new Beneficiary Engagement Incentive (BEI) authorizing certain Accountable Care Organizations (ACOs) to furnish hemp cannabinoid products to qualified Medicare patients. The program is administered through CMMI, the agency's research and innovation arm, and is available to ACOs participating in one of three models: ACO REACH, and the Enhancing Oncology Model (EOM), which may begin participating April 1, 2026, and the Long-term Enhanced ACO Design Model (LEAD), which launches January 2027.
	The program is not a retail model. Products move directly from a physician or network pharmacy to the patient; there is no dispensary, storefront, or direct-to-consumer sale. An ACO must apply, receive CMS approval, and arrange a compliant product supply before furnishing anything. Participation is voluntary. The ACO, not CMS, bears the cost - up to $500 per enrolled beneficiary per year.
	Products must be orally administered; inhalables are excluded. The THC limit is 3 milligrams per serving, with delta-8, delta-9, delta-10, and THCA all counting toward that figure. Products must be formulated from hemp, and only cannabinoids produced or capable of being produced naturally are permitted; synthetic cannabinoids are excluded. Beginning November 13, 2026, products must comply with the revised federal standard of 0.4 milligrams total THC per container established by P.L. 119-37. CMS has stated on the record that it will adjust its program criteria accordingly when that law takes effect.
	The program's near-term reach will likely be modest. Products must also be state and locally compliant, and most states have not enacted legislation enabling ACOs to furnish hemp products under this framework, creating a legal gap that limits which organizations can meaningfully participate. In addition, products must comply with federal law after the hemp definition change limits hemp products to no more than .4mg THC per package, which changes on November 12, 2026. Published guidance does not specify testing analytes, passing thresholds, methodology, or laboratory accreditation requirements, which is a material gap for a program built around product safety. And practitioners are being asked to make clinical decisions about a product category lacking FDA approval and with limited published pharmacokinetic data.
	The program's greatest long-term significance may be the data it generates. If participating ACOs document cost savings or clinical outcomes, that evidence could inform future policy action for cannabinoid products through both CMS and Congress. It is also the federal government's first formal acknowledgment that non-intoxicating hemp products have a legitimate role in health care - a meaningful signal, even if the program's initial scale is limited.
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	The HEMP Act
	On January 22, 2026, Representatives Morgan Griffith (R-VA) and Marc Veasey (D-TX) introduced the Hemp Enforcement, Modernization, and Protection Act (H.R. 7212), which proposes a federal regulatory framework for hemp-derived cannabinoid products through FDA. The bill's CBD-specific provisions would direct FDA to initiate a rulemaking process to establish milligram limits for cannabinoid products. If FDA fails to finalize rules within three years of enactment, statutory backstop limits would take effect automatically.
	In addition to a framework for CBD, the measure would also allow up to 5 milligrams THC per serving and 50 milligrams THC per package for intoxicating cannabinoid content, making the bill closer to a legalization bill than a viable path for CBD. It's not clear the measure will advance in its current form.
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	Recommendations For States
	States that have built regulatory frameworks for intoxicating hemp products should ensure those frameworks do not inadvertently interfere with compliant, non-intoxicating CBD products. Total THC standards designed to capture intoxicating products can have the unintended effect of restricting products that contain trace THC solely as a byproduct of extraction from hemp biomass, not as a feature of the final product. State definitions should clearly distinguish between products designed to deliver a THC-like effect and products that happen to contain residual THC at levels below any reasonable threshold for intoxication.
	States should also consider whether their frameworks provide a viable path for CBD manufacturers to continue operating during and after the federal transition. This includes ensuring that state-level intermediate product standards do not create additional compliance burdens beyond what federal law requires (unless intended), and that testing and labeling requirements are calibrated to non-intoxicating products rather than applying cannabis-grade oversight to products with no meaningful intoxicating potential. Section 10 of this report includes specific recommendations organized by state regulatory posture.
	What Remains Unresolved
	Several significant questions remain open. P.L. 119-37 requires FDA to publish lists of naturally occurring cannabinoids, THC-class cannabinoids, cannabinoids with similar effects to THC, and a clarified definition of "container" within 90 days of enactment. That deadline was February 10, 2026. As of this writing, the agency has not published those lists. Until it does, the industry lacks clarity on which cannabinoids count toward the container cap and how "container" will be interpreted for compliance purposes.
	The pending Farm Bill (H.R. 7567, filed February 13, 2026) reinforces the P.L. 119-37 direction by adopting total THC standards for agricultural production, but it does not create a consumer product pathway for CBD. The House Agriculture Committee's draft carries language requiring that hemp cannabinoid products contain no "quantifiable amounts" of total THC as determined by HHS in consultation with USDA. How those agencies interpret that standard will determine whether non-intoxicating CBD products with trace THC remain viable as hemp products or are swept into the controlled substances framework alongside genuinely intoxicating products.

	P.L. 119-37 and the executive order have restored federal intent to its original direction, but the consumer product framework that was always supposed to accompany the agricultural program still does not exist. Until Congress creates it, CBD's potential remains unrealized.
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	SECTION 5

	How States are Regulating Hemp
	Key Takeaways
	30 states regulate hemp intoxicants, 14 have effectively banned them, and 7 have no meaningful framework
	Among regulated states, strong consensus has formed: over 90 percent require age 21+, third-party testing, manufacturer licensing, and synthetic cannabinoid bans
	States diverge sharply on potency limits (1 mg to 15 mg per serving) and retail access models (dispensary-only vs. general retail)
	Six regulatory archetypes have emerged: Bans, Age-Gated, Hemp Licensing, Cannabis-Only, Hybrid/Carve-Out, and Unregulated
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	The State Landscape
	As of early 2026, every state has either addressed or attempted to address the challenges related to hemp intoxicants. Thirty states have built some form of regulatory framework for hemp-derived intoxicants, ranging from robust cannabis-equivalent systems to age restrictions with limited oversight. Fourteen states have effectively prohibited these products, whether through statute, controlled substance scheduling, or executive action. The remaining seven states have no meaningful regulatory framework, leaving products available in gas stations, convenience stores, and online with virtually no consumer protections.
	This Section maps the full landscape. It examines six distinct regulatory archetypes that states have adopted, identifies where a strong policy consensus has emerged among regulated states, highlights the areas where approaches diverge sharply, and assesses how state frameworks measure up against P.L. 119-37, the federal law that takes effect in November 2026 (covered in detail in Section 1). For THC beverage-specific regulatory models, see Section 8.
	Six Regulatory Categories
	ATACH classifies state approaches to hemp-derived intoxicants into six archetypes based on how each state answers a set of core regulatory questions: Does the state use a total THC standard? Does it ban synthetic and converted cannabinoids? Does it require products to be sold through licensed cannabis dispensaries or allow broader retail access? Are testing and labeling standards comparable to the state's cannabis program? These questions, taken together, determine both the level of consumer protection a state provides and how well its framework will survive the November 2026 federal transition.

	Bans
	Fourteen states have effectively banned intoxicating hemp-derived products through one or more legal mechanisms: adopting a total THC standard for hemp, banning synthetic and converted cannabinoids, or scheduling tetrahydrocannabinols broadly enough that hemp-derived THC is captured under the state controlled substances act. These include Arkansas, Arizona, Idaho, Indiana, Kansas, Montana, North Dakota, South Dakota, Vermont, Wyoming, and the District of Columbia.
	Some states in this group, like Delaware, technically prohibit these products through their scheduling statutes but continue to see products on shelves due to non-enforcement. This archetype has the fewest steps to achieving federal alignment post 2026, with no parallel hemp intoxicants market to unwind.

	Age-Gated
	Age-Gated states allow hemp intoxicants to be sold outside of cannabis dispensaries but impose a minimum purchase age (typically 21+), basic labeling requirements, and, in some cases, limited testing obligations. These states generally have not built cannabis-equivalent manufacturing or seed-to-sale tracking systems. The primary consumer protection is the age restriction. Products are often available in convenience stores, smoke shops, and general retail alongside non-intoxicating goods.
	The risk profile includes inconsistent potency, inaccurate labeling, limited quality assurances, and ongoing youth access. Alabama, Florida, Georgia, and Mississippi are among the states in this archetype.
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	Hemp Licensing
	These states have created a dedicated licensing regime for hemp-derived intoxicants that is separate from the state's cannabis program. Manufacturers, processors, and sometimes retailers must hold specific permits. Testing and labeling requirements exist but may fall short of cannabis-program equivalency. Because the hemp licensing system operates on a parallel track, it often lacks the enforcement infrastructure, seed-to-sale tracking, and penalty structures that cannabis programs have developed over years. Post-2026, the viability of these frameworks depends on whether they can demonstrate the kind of regulatory rigor that federal enforcement will expect. Texas, Tennessee, Kentucky, Louisiana, and Oklahoma operate variations of this model.

	Cannabis-Only
	Cannabis-Only states channel all intoxicating THC products into the existing cannabis dispensary system. Products must meet the same testing, labeling, manufacturing, and tracking standards that apply to cannabis flower and edibles. Source material is regulated through grow or cultivation licenses and retail sales occur only through licensed dispensaries. This archetype offers the strongest consumer protection and the clearest post-2026 alignment, since products are already regulated and controlled. Colorado, Oregon, Washington, Nevada, Michigan, Ohio, and Maryland are prominent examples. Arizona and the District of Columbia also channel hemp intoxicants into cannabis systems, but through prohibition rather than integration.

	Hybrid and Carve-Out
	Hybrid states maintain a cannabis program but allow certain hemp-derived products, typically lower THC edibles or beverages, to be sold through licensed non-dispensary retailers. Connecticut, New York, and New Jersey have adopted versions of this model. The appeal is flexibility: it creates a pathway for products like THC beverages to reach consumers through alcohol-licensed or general retail channels. The risk is regulatory fragmentation and undefined enforcement coordination. Two parallel systems create enforcement complexity, and businesses operating in the non-dispensary channel may face 280E exposure after November 2026 (see Section 2) even if THC products only represent a small fraction of their overall business. The strength of this archetype depends on whether the carve-out is effectively limited or becomes a de facto second retail channel.

	Unregulated and Open Market
	Seven states have no meaningful regulatory framework for hemp-derived intoxicants. Products are sold in gas stations, smoke shops, vape stores, and online with no age restrictions, testing requirements, licensing, or potency controls. Illinois, Missouri, North Carolina, Nebraska, Pennsylvania, South Carolina, and Wisconsin fall into this category. Some of these states have active cannabis legalization or hemp regulation bills pending (see Section 7), but as of early 2026, the consumer protections are effectively zero. States in this archetype face the most abrupt transition when P.L. 119-37 takes effect, as there is no existing regulatory infrastructure to adapt.
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	Where Consensus Is Forming
	Despite the diversity of approaches, a clear policy consensus has emerged among the 30 states that regulate hemp intoxicants. On five foundational policy questions, supermajorities have emerged.
	Note: Denominators reflect the 30 regulated states only. Several states are actively considering legislation to align with the new federal definition in 2026, which is not yet reflected in these figures.
	The direction of travel is clear: among states that have chosen to regulate, the foundational policy questions are largely settled. The remaining gaps are concentrated in a small number of states.
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	Where Consensus Is Forming
	While consensus exists on age restrictions, and the need for testing, states diverge sharply on how much THC should be available in a single serving. Edible potency limits range from New York's 1 mg per serving to Tennessee's 15 mg per serving. Beverage limits show similar variance, from Hawaii's 0.5 mg per serving to Tennessee's 15 mg per serving. For context, P.L. 119-37 sets a 0.4 mg total THC per container. And while container has yet to be defined by the FDA, current state serving size allowances often vary from the federal guideline. The full potency spectrum is detailed in the table below. The range of potency restrictions (both for edibles and beverages) are detailed in the table below.
	Federal reference: P.L. 119-37 sets a 0.4 mg total THC per container cap. Only NJ matches. See Section 1 for full details.
	Retail Access Models
	How products reach consumers is one of the starkest points of divergence. Nine states require hemp intoxicants to be sold exclusively through licensed cannabis dispensaries, providing the tightest retail controls: Colorado, Oregon, Washington, Nevada, Michigan, Ohio, Maryland, Arizona, and the District of Columbia. While four states have created licensed adult-only retail channels outside of dispensaries: Alabama, Connecticut (for higher-potency products), New Jersey, and Tennessee. Kentucky, New Jersey (through a beverage carve-out), and Rhode Island allow sales through alcohol-licensed retailers, applying existing alcohol distribution infrastructure. And thirteen states permit sales through general retail with some form of licensing, including Alaska, Florida, Georgia, Hawaii, Louisiana, Minnesota, Mississippi, New York, Oklahoma, Texas, Utah, Virginia, and West Virginia. Only 21 of the 30 regulated states require any form of retailer licensing or registration for hemp products.
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	Key Gaps In State Frameworks
	Even among the 30 regulated states, significant gaps remain. Here are the most consequential shortfalls.
	Federal Alignment Scorecard
	P.L. 119-37 establishes five key parameters that will define federal compliance after November 2026. The scorecard below measures how the full landscape of 51 jurisdictions (50 states plus D.C.) align with each parameter. The gap between state-level regulation and federal requirements is significant in several areas.
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	Federal Alignment Scorecard Continued
	These inconsistencies illustrate the broader gaps in the regulatory framework that characterize the current state landscape. A patchwork of varying definitions, testing standards, and enforcement postures means that a product that is legal and compliant in one state may be illegal in an adjacent state, and that consumers and businesses cannot rely on any consistent national standard.
	One notable example of those gaps involves state production policies. Colorado, among other states, has prohibited the manufacture and sale of intoxicating hemp products within its borders while continuing to allow their exportation to other states. This approach -- restricting in-state production while permitting outbound commerce -- creates negative externalities from neighboring states and does nothing to address the consumer safety concerns that motivated the production restriction in the first place. A coherent federal or multi-state framework would need to address whether production restrictions can be paired with open export policies without undermining the regulatory goals they are intended to serve.
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	The Tax Landscape
	A growing number of states have imposed excise or special tax structures on hemp-derived intoxicants, often mirroring their cannabis tax frameworks. Washington applies a 37 percent excise tax, the highest in the nation. California taxes at 19 percent through its cannabis excise structure following AB 8. Colorado applies its 15 percent retail cannabis tax. Oregon taxes at 17 percent through the OLCC. At the lower end, Louisiana imposes a 3 percent excise plus standard sales tax, and Connecticut charges a flat $1 per container fee on beverages only.
	Several states have adopted novel approaches. Tennessee imposes a $0.02 per milligram THC wholesale tax plus a $4.40 per gallon and $50 per ounce flower levy. West Virginia applies an 11 percent privilege tax plus a per-milliliter vape tax. Minnesota and Ohio each impose 10 percent excise taxes aligned with their cannabis programs. Alabama also taxes at 10 percent.
	The 280E Warning
	Tax policy intersects critically with the federal transition. After November 2026, businesses selling products that meet the federal definition of cannabis will be subject to IRC Section 280E, which denies ordinary business deductions to any enterprise trafficking in Schedule I controlled substances. This applies to the entire enterprise, not individual product lines. A retailer, alcohol company, or convenience chain that sells hemp-derived intoxicants above the 0.4 mg cap could lose the ability to deduct rent, payroll, and operating expenses across its entire business. For a detailed analysis of 280E exposure, see Section 2.

	States have built regulatory infrastructure at an accelerating pace, and despite differences, the policy consensus among regulated states is remarkably strong. But the November 2026 federal deadline will test every framework. No state, however well-regulated, can fully insulate its businesses from limitations without a federal pathway.
	Bottom Line
	Thirty states have demonstrated that hemp-derived intoxicants can be regulated. Testing, manufacturer licensing, age-gating, total THC standards, and synthetic bans are typically baked into regulatory frameworks. The remaining debates, over potency limits, retail access models, and product-type restrictions, reflect legitimate policy differences related to risk tolerance and market structure.
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	SECTION 6

	Enforcement
	Key Takeaways
	At least 24 states have taken enforcement action, using four legal theories: controlled substances, consumer protection, executive authority, and regulatory compliance
	39 state attorneys general jointly urged Congress to act, arguing state enforcement alone cannot address an interstate market
	Jurisdictional fragmentation is the most persistent challenge — hemp intoxicants fall between agriculture, health, cannabis, and law enforcement agencies
	Courts have consistently upheld state regulatory authority, including Virginia's Fourth Circuit ruling and Indiana's federal dismissal directing challenges to state courts
	Enforcement resources are structurally outmatched: market entry is cheap and fast, while enforcement is expensive and slow
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	The Enforcement Landscape
	Enforcement against unregulated hemp-derived intoxicants has accelerated sharply since 2024. At least 24 states have taken some form of enforcement action, ranging from targeted retail raids to comprehensive statewide compliance campaigns. The pace increased further in 2025, just as a bipartisan coalition of 39 state attorneys general sent a joint letter to Congress arguing that hemp-derived intoxicants could not be effectively regulated at the state level due to interstate commerce, and urging federal action. That letter contributed to the passage of P.L. 119-37 in November 2025.
	This chapter examines enforcement not state by state, but by the legal theories and institutional strategies that states are deploying. We see the same legal arguments recur across states, the same institutional challenges arise regardless of geography, and the same gaps undermine even the most aggressive efforts.
	Four Legal Theories
	State enforcement actions against hemp-derived intoxicants rest on four distinct legal theories, often used in combination. The choice of theory reflects each state's statutory landscape, the agency leading enforcement, and the political constraints under which officials operate.
	Controlled Substances. The most direct theory: the state's controlled substances act captures hemp-derived THC, either because tetrahydrocannabinols are scheduled separate from cannabis (making the hemp carve-out irrelevant), or because the state has adopted a total THC standard that pulls high-potency hemp products into the controlled substances definition. Indiana's Attorney General relied on this theory when issuing an opinion that delta-8 THC is a Schedule I controlled substance under state law, a position that survived initial legal challenge when a federal judge dismissed the 3Chi/Midwest Hemp Council lawsuit in March 2025. Kansas, Idaho, and North Dakota take similar positions. Delaware's scheduling statute captures tetrahydrocannabinols broadly enough that hemp-derived THC products are technically illegal regardless of source, though enforcement has been minimal.
	Consumer Protection. Where controlled substances statutes do not clearly reach hemp-derived products, attorneys general have turned to consumer protection and merchandising practices laws. Missouri's enforcement is an example of this approach. For four consecutive years, the legislature failed to pass a regulatory framework, so the Attorney General anchored actions to the Missouri Merchandising Practices Act. Initial cease-and-desist letters to 18 retailers expanded into broader investigations and, in February 2026, the first lawsuit: against a St. Louis smoke shop selling THC edibles in packaging mimicking popular candy brands, with some products containing up to 1,000 mg of THC per bar. The consumer protection theory allows enforcement even when specific hemp intoxicants legislation does not exist, but it is inherently reactive, targeting the most egregious cases rather than establishing systemic compliance.
	Executive Authority. A growing number of governors have used emergency executive orders to impose restrictions when legislatures have been unable or unwilling to act. Texas Governor Abbott's Executive Order GA-56 (September 2025) is the most prominent example, banning delta-8 and delta-10 inhalables, prohibiting sales to anyone under 21, and directing multiple state agencies to begin enforcement within weeks. Ohio Governor DeWine imposed a 90-day emergency ban in October 2025, targeting products sold in gas stations and unlicensed retailers. Missouri Governor Parson's Executive Order 24-10 attempted to ban intoxicating hemp as adulterated food, though enforcement stalled due to a "definitional gridlock" between the order's language and state statutory definitions. The executive authority model provides speed, but its durability depends on whether legislatures follow with permanent statutory frameworks.
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	Regulatory Compliance. In states with existing hemp or cannabis regulatory frameworks, enforcement operates through compliance inspections, license revocations, and administrative penalties rather than criminal prosecution. Virginia's Department of Agriculture and Consumer Services (VDACS) established a dedicated Office of Hemp Enforcement in 2023 and has maintained one of the most aggressive compliance campaigns in the country: over 400 inspections, nearly $10.8 million in fines between July 2023 and June 2024, and a retailer registration requirement effective November 2024. Connecticut's Department of Consumer Protection has built a similarly robust system. Tennessee's Alcoholic Beverage Commission (TABC) began enforcing licensing and testing requirements for THC beverages. Florida's Department of Agriculture conducted Operation Safe Summer in mid-2025. This theory produces the most systemic enforcement, but it requires a statutory foundation that many states lack.

	Enforcement Basis by State
	Note: Table reflects a representative sample. At least 24 states have documented enforcement activity.
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	Institutional Challenges
	The Jurisdictional Gap
	The most persistent enforcement challenge is jurisdictional confusion. Hemp-derived intoxicants straddle the boundaries of multiple regulatory agencies. In most states, agriculture departments oversee hemp cultivation, health departments regulate food products, cannabis control boards govern dispensaries, and law enforcement handles controlled substances.
	Intoxicating hemp products do not fit neatly into any single agency's mandate. The result is enforcement gaps: agriculture departments lack authority over retail consumer products, health departments may not have jurisdiction over substances that are arguably controlled, and cannabis regulators often have no statutory authority over products sold outside the dispensary system. Oklahoma's OMMA, for instance, has publicly stated that current state law explicitly excludes delta-8 and delta-10 from the definition of cannabis, preventing the agency from regulating these substances even within its own dispensary system.

	Enforcement Asymmetry
	Even in states with clear legal authority, enforcement resources are vastly outmatched by the scale of the market. Virginia's campaign, one of the most aggressive in the country, has struggled to keep pace with the proliferation of retail outlets. Nebraska's Attorney General targeted over 200 retailers but acknowledged that new shops open faster than enforcement can reach them. The fundamental asymmetry is structural: enforcement is expensive, slow, and adversarial, while market entry for hemp intoxicants is cheap, fast, and largely unimpeded in states without licensing requirements.

	Interstate Commerce
	State enforcement is further complicated by the interstate nature of the hemp intoxicants market. Products manufactured in permissive states are shipped nationwide via online sales, arriving in jurisdictions where they may be illegal. A state attorney general can seize product from a local retailer, but the manufacturer, operating legally in another state, is beyond reach. The 39-attorney-general coalition letter to Congress cited this dynamic specifically, arguing that state-level enforcement is structurally inadequate for a product that moves freely across state lines. P.L. 119-37 will provide federal authority to address interstate commerce after November 2026, but until then, the enforcement burden falls almost entirely on individual states.
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	Litigation And Legal Challenges
	Enforcement actions have generated a wave of litigation, with outcomes that vary by jurisdiction and legal theory. The most significant cases offer a preview of the legal arguments that will shape the post-2026 landscape.
	Virginia's Fourth Circuit ruling upheld the state's regulatory authority, emboldening VDACS to intensify its compliance campaign. The decision affirmed that states retain broad power to regulate hemp-derived products within their borders, even products that technically qualify as hemp under the federal definition.
	Indiana's 3Chi dismissal removed federal court as a venue for challenging state-level hemp enforcement. When Judge Sweeney ruled in March 2025 that the question of delta-8's legality was fundamentally a matter for state courts, it directed the industry's legal challenges into forums where state attorneys general hold procedural advantages.
	Missouri's definitional gridlock illustrates the limits of executive authority. Governor Parson's attempt to ban intoxicating hemp as adulterated food ran aground because state law explicitly prohibits considering food adulterated for containing industrial hemp.
	Tennessee's injunction and resolution shows that regulatory transitions create litigation risk even in states actively building frameworks. A December 2024 injunction delayed implementation of Tennessee's hemp licensing rules, but the state eventually worked through the challenge and TABC began enforcement of beverage licensing and testing requirements.
	Enforcement has moved faster than legislation in most states. Attorneys general, governors, and regulatory agencies have been forced to act with the tools available, often imperfect, because legislatures have not kept pace with the market. P.L. 119-37 will provide a federal floor, but effective enforcement will still require state-level infrastructure, dedicated agencies, and adequate funding.
	Bottom Line
	The enforcement landscape reveals two things. First, states are not waiting. Whether through controlled substances theories, consumer protection actions, executive orders, or regulatory compliance campaigns, public officials across the political spectrum have concluded that the unregulated hemp intoxicants market poses unacceptable risks. Second, state enforcement alone is structurally insufficient. Interstate commerce, jurisdictional fragmentation, resource asymmetry, and statutory gaps limit what even the most aggressive state campaigns can achieve. The passage of P.L. 119-37 provides the federal authority that 39 attorneys general requested, but the period between now and November 2026 will test every state's enforcement capacity. Section 9 addresses the specific pressures that enforcement agencies will face during that transition.
	atach.org  |  43



	Shipping And Common Carriers
	Shipping and Common Carriers
	The shipment of hemp-derived products through common carriers - including USPS, UPS, FedEx, and similar services -- has become a significant compliance and enforcement concern. Federal law does not generally prohibit the shipment of compliant hemp products through interstate commerce.
	One of the more intractable challenges facing states that have chosen to restrict or prohibit intoxicating hemp products is interstate shipment. Because products that meet the federal definition of hemp are legal to ship through interstate commerce, a state ban on in-state sales does not prevent products from being mailed directly to consumers from outside the state.
	Common carriers - including USPS, UPS, and FedEx - are not required to enforce state-level restrictions on federally legal hemp, and in most cases do not. A consumer in a state that has banned delta-8 gummies can order them online from out-of-state, and receive them by mail with no meaningful point of interdiction.
	This dynamic significantly undermines the practical effect of state prohibition. It also creates an uneven competitive landscape: compliant in-state retailers face competition from out-of-state online sellers exempt from state rules. The problem is structurally similar to challenges states have faced with alcohol direct-to-consumer shipping and online tobacco sales, both of which required federal legislative intervention to give states meaningful enforcement tools. Limitations on a state’s ability to control their own markets, was one of the key issues raised by Congress in its consideration of P.L. 119-37.
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	SECTION 7

	Pending State Legislation in 2026
	Key Takeaways
	More than 45 bills across 30+ states address hemp intoxicants in current and recent sessions — an unprecedented legislative surge
	Bills fall into three categories: federal alignment (adopting the 0.4 mg cap), cannabis-system channeling, comprehensive hemp restrictions
	Regulatory bills cluster around three models: the alcohol-regulator approach, beverage-specific carve-outs, and standalone hemp frameworks
	Synthetic and converted cannabinoid bans are near-universal across all bill types, and age 21 is the consensus floor
	THC beverages have emerged as a distinct legislative category with their own policy conversation, separate from other hemp intoxicants
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	State Surge, Driven By Early Federal Inaction
	The volume of state legislation addressing intoxicating hemp products in 2025 and early 2026 is unprecedented. More than 45 bills across at least 30 states have been introduced in the current and most recent legislative sessions, ranging from outright prohibitions to comprehensive regulatory frameworks. This surge did not happen in a vacuum. For years, the federal government failed to address the consumer product implications of the 2018 Farm Bill's hemp definition, leaving states to fill a regulatory void that grew wider with each passing session. By the time Congress acted with P.L. 119-37 in late 2025, dozens of states had already begun crafting their own solutions, and the passage of the federal law has only accelerated that trend.
	The result is a diverse and rapidly evolving landscape. Some states are moving to align with the new federal definition. Others are building standalone regulatory systems. Still others are channeling hemp intoxicants into their existing cannabis programs. And a handful are attempting to carve out space specifically for hemp-derived THC beverages while restricting other product categories.
	Bills That Restrict
	A significant share of pending legislation aims to narrow or eliminate the retail market for intoxicating hemp products. These bills generally fall into three categories: federal alignment measures that adopt the P.L. 119-37 definition and potency caps before the November 2026 deadline; cannabis-system channeling bills that route hemp intoxicants into existing licensed cannabis dispensaries; and systems that restrict the products entirely.
	Federal Alignment. Several states are proactively adopting the federal 0.4 mg total THC per container standard and total THC definition ahead of the federal effective date. New Jersey has already enacted S4509 into law, becoming one of the first states to formally align with the new federal definition, with a compressed product liquidation timeline that phases out noncompliant products well before the November 2026 federal deadline. South Dakota has introduced similar alignment measures. Missouri passed a hemp measure that restricted intoxicating products tied to the federal definition. And SB-49 in Pennsylvania would adopt the federal definition. Indiana and Wisconsin both introduced bills that would have aligned hemp law with the new federal definition, but failed to pass after much debate.
	Cannabis-System Channeling. States with established adult-use cannabis markets are increasingly directing intoxicating hemp products into their licensed systems. California's AB 8 and Ohio's SB 56 are the most prominent examples. SB 56 was enacted and took effect March 20, 2026, requiring hemp intoxicants to be sold exclusively through licensed cannabis dispensaries. Maryland and Michigan have pursued similar approaches through a combination of legislation and enforcement action. This model protects the revenue base of licensed cannabis operators and ensures that intoxicating THC products are treated equally under the law.
	Comprehensive Restrictions. Outright bans remain the least common approach. Montana enacted the only comprehensive ban in 2025, combining a 0.5 mg per serving cap with a delta-9 sales prohibition in a belt-and-suspenders approach that eliminates roughly 80 to 90 percent of the existing retail market. South Carolina, Mississippi, and Alabama have introduced prohibition bills for 2026. These tend to surface in states without adult-use cannabis programs where lawmakers view hemp intoxicants as an end-run around their state's position on cannabis legalization.
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	Bills That Regulate
	On the other side of the ledger, a growing number of states are choosing to build regulatory frameworks that allow intoxicating hemp products to remain legal under defined conditions. These bills typically include age restrictions, manufacturer and retailer licensing, testing and labeling standards, potency limits, and retail channel controls. Three models dominate.
	The Alcohol Model. The fastest-growing legislative approach places hemp products, particularly beverages, under the jurisdiction of state alcoholic beverage commissions or liquor control boards. Tennessee's HB 1376, Alabama's HB 445, New Hampshire's SB 485, Wisconsin's SB 681, Missouri, and Oklahoma's SB 2092 all follow variations of this model. The logic is straightforward: alcoholic beverage regulators already operate three-tier distribution systems, enforce age restrictions, conduct retail inspections, and manage product safety standards. Applying that infrastructure to hemp-derived THC beverages avoids building a new regulatory apparatus from scratch. Tennessee's version adds a 2-cent-per-milligram wholesale cannabinoid tax and prohibits all online and delivery sales.
	Beverage-Specific Carve-Outs. A related but distinct approach creates a regulated lane exclusively for hemp-derived THC beverages while restricting or banning other intoxicating hemp product categories. Kentucky enacted a beverage-focused framework in 2025 through the regulatory process initiated by SB 202, establishing a three-tier alcohol-model distribution system with University of Kentucky testing oversight. New York's S8575 caps beverages at 5 mg THC per container with a 10 percent excise tax. Rhode Island and multiple competing Florida bills (SB 1368, HB 1409, SB 1678, HB 801) are pursuing similar beverage-specific approaches. In the last two years, THC beverages have emerged as a distinct regulatory category with their own legislative conversation, separate from the broader hemp intoxicants debate.
	Standalone Regulatory Frameworks. Some states are building comprehensive regulatory systems that cover the full range of intoxicating hemp products, not just beverages. Connecticut's HB 6855 and South Carolina's HB 4759 both create licensing, testing, and retail frameworks, with its own cost structures. Illinois has competing bills (SB 20 for cannabis channeling, HB 64 for standalone regulation), reflecting an unresolved debate within the legislature about which model to pursue.
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	What The Legislative Landscape Tells Us
	Viewed as a whole, the 2025 and 2026 legislative activity reveals several patterns that hold regardless of which individual bills ultimately pass.
	Converging Consensus
	Synthetic and converted cannabinoid bans are near-universal. Across nearly every bill, regardless of whether the overall approach is restrictive or regulatory, bans on synthetic, semi-synthetic, and chemically converted cannabinoids appear. Delta-8, delta-10, HHC, THC-O, and similar cannabinoids produced through CBD conversion are being excluded from legal markets at both the state and federal level simultaneously. The market for converted cannabinoids, which drove the initial hemp intoxicant boom, is closing.
	Age 21 is the floor. Virtually every bill creating a regulatory framework sets the minimum purchase age at 21. The small number of states that initially set the age at 18 are moving to 21 in their 2026 sessions.
	Beverages have their own lane. Perhaps the most significant development of the past two years is the emergence of hemp-derived THC beverages as a distinct regulatory category. What began with a handful of early-mover states like Minnesota and Kentucky has become a nationwide pattern. At least eight states have dedicated beverage carve-outs or beverage-specific legislation, and the alcohol-model regulatory approach is the fastest-growing legislative template. The beverage conversation is increasingly separate from the conversation about other intoxicating hemp products, with its own set of policy assumptions, regulatory models, and political dynamics.

	Diverging Approaches
	Where states continue to diverge is on the fundamental question of market access. State bills that adopt the federal 0.4 mg cap prohibit intoxicating hemp products. Cannabis-channeling bills preserve access but only through existing dispensaries, creating parity between intoxicating cannabinoids regardless of source. Beverage carve-outs create narrow but viable retail lanes. And standalone frameworks attempt to preserve broader market access under new rules. These are not just different regulatory mechanisms; they represent fundamentally different answers to the question of whether intoxicating hemp products should continue to exist and if parity with intoxicating cannabis products is appropriate.

	The legislative record does not yet tell us which approach will prevail. What it does tell us is that the status quo over the past few years, an unregulated market operating in a federal gray area, is ending. The open question for 2026 is not whether states will act, but how.
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	Current as of this Report
	Two additional bills passed their state legislatures in the days before this report's publication and await their governors' signatures. In Missouri, HB 2641, the Intoxicating Cannabinoid Control Act, passed the Senate 25-5 on April 1, 2026, following an earlier House vote of 109-34. The bill would align Missouri's law with the P.L. 119-37 total THC standard, with an effective date of November 12, 2026, moving the state from the unregulated column into the regulated category. In Georgia, SB 33 passed the House after the chamber agreed to Senate amendments on April 2, 2026. The bill establishes a total THC standard for hemp products, closing Georgia's existing gap on that foundational definition - also a significant shift toward tightening standards.

	Bottom Line
	The volume of pending legislation confirms that state lawmakers across the political spectrum view the current hemp intoxicants market as unsustainable. The range of approaches reflects genuine disagreement about the right approach, but there is broad consensus that regulation is necessary. For industry stakeholders, the most constructive reading of this landscape is not which bills will pass but which policy mechanisms are gaining traction across multiple jurisdictions. The trends toward synthetic and converted cannabinoid exclusion, age-gating to 21 and up, and beverage-specific regulatory lanes are durable and likely to set the stage for whatever framework emerges on the other side of the federal transition.
	atach.org  |  49
	SECTION 8

	THC Beverages From Hemp
	Key Takeaways
	THC beverages are gaining interest for a possible stand-alone regulatory system
	Three models are emerging: the alcohol-regulator model (Kentucky, Tennessee, Alabama), beverage-specific carve-outs (New York, Rhode Island), and general retail with beverage rules (Minnesota)
	Most THC in hemp-derived beverages is chemically converted from CBD, not naturally extracted — raising both the potency cap and converted-cannabinoid exclusion under P.L. 119-37
	No state's operational beverage limit is currently at or below the federal 0.4 mg per-container cap
	The federal law creates a challenge for the beverage industry: potency exceeds the cap, and the manufacturing process may independently disqualify the product
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	THC Beverages Regulation
	THC beverages occupy a unique space in the hemp intoxicants debate. Unlike edibles, vapes, tinctures, or concentrates, beverages come in a format consumers and regulators are already familiar with. A 12-ounce can is a known format and serving size. Onset times for beverages are typically faster and more predictable than edibles. And the format can fit into existing alcohol regulatory infrastructure, from retail licensing and distribution networks to age verification at the point of sale.
	Legislators who are unwilling to allow unregulated hemp edibles or vapes in gas stations have shown some interest in a controlled beverage pathway, particularly when it mirrors the alcohol model they already oversee.
	Kentucky: A Working Beverage Model
	Kentucky offers the clearest example of a state that chose to regulate hemp beverages through its existing alcohol infrastructure. SB 202, enacted in 2025, places hemp-derived beverages containing intoxicating cannabinoids under the jurisdiction of the Alcoholic Beverage Control Board and caps them at 5 mg of intoxicating cannabinoids per 12 ounces. The framework operates on a three-tier model (manufacturer, distributor, retailer) and restricts beverage sales to package stores (liquor retailers). Non-beverage hemp products remain under a separate health department framework.
	Kentucky's path to this framework was not smooth. The state went through enforcement raids, litigation, emergency regulations, and a proposed moratorium before the legislature settled on a regulatory approach. Senate testing of hemp beverage samples through the University of Kentucky found THC amounts inconsistent with product labeling, reinforcing the case for mandatory testing and manufacturing oversight. The result is one of the few state frameworks that treats hemp beverages as a distinct, regulated product category within an established licensing and enforcement system.

	The Market Reality
	THC beverages are the fastest-growing segment of the hemp-derived intoxicants market. Minnesota's operational framework (5 mg THC per serving, 50 mg per package, 21-plus, available at restaurants, grocery stores, and breweries) has demonstrated consumer demand and generated tax revenue. Multiple states are now considering beverage-specific carve-outs or alcohol-model regulation, even as they restrict or ban other hemp intoxicant product types.
	However, the growth of this market comes with a significant and often overlooked manufacturing concern. The THC in hemp-derived beverages is, in most cases, not naturally occurring delta-9 THC extracted directly from the plant. It is converted from CBD through chemical processes using solvents, reagents, and acids. This is the same conversion chemistry that produces delta-8, delta-10, and other converted cannabinoids that Congress targeted in P.L. 119-37. Converted THC raises questions about byproducts, contaminant profiles, and manufacturing consistency that do not apply to naturally produced cannabinoids. Most consumers purchasing THC beverages are unaware that the THC in their drink could be synthetically derived from CBD rather than extracted from the cannabis plant, and few state regulatory frameworks require disclosure of the conversion process or track sourse material.
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	How States Are Approaching Beverages
	Three Emerging Models
	The alcohol model. Kentucky (SB 202), Tennessee (HB 1376 via TABC), and Alabama (HB 445 via ABC Board) place hemp products, including beverages, under alcoholic beverage commissions or liquor control boards. This approach uses familiar three-tier distribution (manufacturer, distributor, retailer), existing retail licensing, and established enforcement infrastructure. Tennessee's version is the most aggressive, adding a 2-cent-per-milligram wholesale cannabinoid tax and banning online and delivery sales. Alabama's framework is broader than beverages alone, covering all consumable hemp products through the ABC Board with a 10 mg per serving cap and retail limited to licensed shops, pharmacies, and large groceries. Several additional states, including Missouri (HB 2765/SB 993) and Oklahoma (SB 2092),  introduced bills that would adopt similar alcohol-regulator models, but none have been enacted.
	The beverage carve-out. New York (S8575), Rhode Island (SB 984), and several Florida proposals would create regulated lanes specifically for hemp-derived THC beverages while restricting or banning other product forms. New York's bill caps beverages at 5 mg THC per container with a 10 percent excise tax projected to generate over $50 million annually. Rhode Island's approach routes beverages through liquor stores while keeping other hemp intoxicants in the dispensary system. At the time of this report, a proposal in Massachusetts (S.2663) would span both the cannabis and alcohol regulatory structures, with single-serving beverages available through alcohol licensees and multi-serving products restricted to cannabis retailers.
	General retail with beverage rules. Minnesota operates the broadest version of this model: 5 mg THC per serving, 50 mg per package, 21-plus age requirement, and sales permitted at restaurants, grocery stores, breweries, and liquor stores. The framework does not require beverages to go through cannabis dispensaries or alcohol-only retailers. This model maximizes market access but depends on robust testing and enforcement to maintain consumer safety standards across a wide retail footprint.
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	The Potency Spectrum
	Per-serving THC limits for beverages vary dramatically across states that have enacted regulations. The table below includes only operational frameworks; several pending bills (including proposals in New York, Rhode Island, and Massachusetts) would establish additional limits if enacted.
	The gap between where state markets are operating and where federal law is heading is the central tension in THC beverage policy.
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	SECTION 9

	The Transition Year
	Key Takeaways
	Banks, insurers, and payment processors are reassessing how they manage compliance obligations for businesses selling hemp intoxicants
	Liquidation of noncompliant inventory is anticipated in advance of November 2026
	After November, 280E tax exposure applies to the entire enterprise of any business selling products above the federal cap — not just individual product lines
	The federal redefinition creates a legal foundation for CBD products— states must ensure intoxicants regulation doesn't inadvertently interfere with non-intoxicating CBD
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	The Deadline Is November; The Market Change Is Already Underway
	P.L. 119-37 takes effect on November 12, 2026, one year after enactment. On that date, the federal definition of hemp is in effect: the total THC cap becomes 0.4 mg per container, and synthetic and chemically converted cannabinoids are removed from the definition of hemp. Products that do not meet the new standard become controlled substances under the Controlled Substances Act.
	But the market is not waiting for November. Banks, payment processors, insurance carriers, and supply chain partners operate prospectively. They do not wait for a law to take effect before adjusting to the risks. Some financial institutions have already begun reviewing hemp-related accounts. Carriers have started asking questions about product lines. The pattern is familiar to anyone who has watched how the financial sector responds to shifting federal policy, and it will accelerate as the deadline approaches.
	This Section examines the changes expected during the transition year, and the early signals that indicate how the transition is taking shape.
	What Changes Before the End of the Year
	Banking and Payments. Financial institutions are typically the first to move when federal policy shifts. Banks and credit unions serving hemp businesses are conducting enhanced due diligence reviews, and some are exiting relationships with clients whose product lines will be noncompliant after November. Payment processors, already under tight scrutiny from card network compliance programs, are beginning to decline transactions for intoxicating hemp products. This mirrors what happened in the early years of state cannabis legalization: financial institutions pulled back before enforcement materialized, because the risk calculus changed the moment the law did. This same dynamic is playing out now, months ahead of the effective date.
	Contracts and Insurance. Business relationships built around intoxicating hemp products are starting to fray. Supply contracts, distribution agreements, and licensing arrangements that assumed continued federal legality face renegotiation or termination as counterparties assess their post-November exposure. Insurance carriers are adding exclusions for hemp intoxicant operations or declining renewals. Commercial landlords leasing space to hemp retailers are reassessing those relationships. None of these actions require the November deadline to have already arrived; these are proactive measures by affiliated industries highly adept at adjusting to shifting risk criteria, and are likely to take effect far ahead of the November deadline.

	Federal Enforcement Capacity
	What federal enforcement actually looks like after November remains an open question. Congressional researchers have noted that neither the FDA nor DEA have resources to police the hemp intoxicants market at a retail level. The FDA has not yet published the required cannabinoid scheduling lists, and the agency's enforcement track record on hemp since 2018 has been thin. Federal enforcement is likely to be selective, focused on manufacturers and distributors rather than individual retailers. States that have already built their own enforcement infrastructure will be far better positioned than those waiting on Washington.
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	Reading The Early Signals
	Several indicators point to how the transition is taking shape.
	Federal implementation is in a holding pattern
	As of early 2026, USDA's hemp program still references the 0.3 percent delta-9 THC threshold rather than the new total THC standard, and the AMS form revision currently under review at OMB does not incorporate any P.L. 119-37 language. The law does not take effect until November, so the agencies are not technically behind schedule, but the practical effect is a forced pause: businesses and state regulators looking for federal guidance on how to prepare are not finding it yet. The FDA cannabinoid scheduling lists required under P.L. 119-37, however, are still forthcoming, and the longer detailed guidance takes to arrive, the less lead time the market has to adjust.

	States are not waiting
	As Section 7 discusses, more than 45 bills across 30 states are addressing intoxicating hemp products in the current and most recent sessions. New Jersey has already enacted federal alignment legislation. Several states are building regulatory frameworks on their own timelines. State compliance requirements will likely be in place before federal requirements are fully articulated, creating a patchwork that multi-state businesses will need to navigate independently.

	The Definition as Inflection Point
	Beyond its legal mechanics, the federal redefinition is functioning as something more fundamental: a clear indication of Congress’ intent and an end to the definitional exploits that sustained the intoxicating hemp market since 2018. The delta-9-only loophole, the THCA flower workaround, the converted cannabinoid gray area: P.L. 119-37 addresses all of them. And even though the law has not yet taken effect, states are already adopting it as a standard. New Jersey has enacted it. Indiana is advancing it. Multiple states are referencing the federal total THC framework in their own 2026 bills. The federal definition is becoming the baseline, and states that continue to treat intoxicating products as hemp will increasingly be outliers. That shift is already happening, and it will only accelerate as November approaches.
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	The Other Side of the Coin: CBD Finally Gets a Legal Foundation
	The federal redefinition does more than close the door on intoxicating hemp products. It also creates a clear federal legal foundation for CBD for the first time. Since the 2018 Farm Bill, CBD has existed in a regulatory gray area: technically derived from legal hemp, but never formally authorized by the FDA as a food ingredient, dietary supplement, or consumer product. P.L. 119-37 resolves the first step - definitional ambiguity. Products that fall within the new hemp definition, including CBD that meets the total THC cap and does not contain synthetic or converted cannabinoids, will have unambiguous federal legal status. That must be resolved before the process can move further.
	It also creates a new set of considerations for states. The definition means there will be CBD producers operating legally at every level of the supply chain: hemp farming, processing, manufacturing, and retail sales. Those operations will need regulatory frameworks, and outside of USDA's role in agricultural production, that responsibility will fall largely to the states. The challenge is calibration. As states move to regulate hemp intoxicants as the same or similar to cannabis, they need to ensure that they do not inadvertently make it impossible to operate a legal CBD business. Overly broad definitions, blanket THC bans that do not account for trace amounts, or licensing regimes designed for intoxicants that are applied to non-intoxicating products could create unintended conflict between state and federal law. Getting the intoxicants regulation right matters; so does making sure the non-intoxicating hemp market has room to function.

	The 0.4 mg THC Threshold is a Key Milestone
	The 0.4 mg total THC per-container cap established by P.L. 119-37 is historically significant in a way that has received little attention. It represents the first time in American history that any level of THC has been expressly permitted, by the federal government, in a finished consumer product outside the pharmaceutical lane. Establishing this threshold simultaneously closes the “intoxicating hemp” loophole and acknowledges that trace-level THC in consumer products (not just plants) is permissible.

	Bottom Line
	The 2018 Farm Bill created an unintended gray market for hemp intoxicants. Beginning November 12, 2026, intoxicating hemp products — whether derived from THCA flower, converted cannabinoids, or synthetic chemistry — are no longer hemp under federal law.
	States are legislating at an unprecedented pace to ensure alignment come November, and the sector is adjusting. The opportunity ahead — a regulated CBD market, a normalized cannabis industry, and national standards built on years of state-level market data — prioritizes consumer protections and matures a nascent industry. As regulators and lawmakers look to the future, the solutions will depend on the desire for self-regulation, compliance, and working within a regulated system rather than outside it.
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