From the Front Lines of Financial Fraud: Meet the Regulators

This program will feature current and former securities regulators from the U.S. Securities
and Exchange Commission, the Financial Industry Regulatory Authority, and the New
Jersey Bureau of Securities. The program will focus on combatting financial fraud and
would feature a discussion of the most noteworthy financial fraud cases brought in recent

months.
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FINRA-specific portion of presentation

2026 Regulatory Oversight Report (December 9, 2025)

Every year, FINRA puts together a report of its priorities and initiatives that it is seeking to
undertake in the upcoming calendar year. Those initiatives are as follows:

Generative Al
e The report notes that Al agents (i.e., systems or programs that are capable of
autonomously performing and completing tasks on behalf of a user) can enhance
GenAl capabilities by providing users with additional opportunities for task
automation and the ability to interact with a wider range of data and systems faster
and at a potentially lower cost than more traditional process automation.
e FINRAidentified the following risks and challenges associated with generative Al
which could result in adverse impacts to investor, firm, or the market include:
o Autonomy: Al agents acting without human input or approval.
o Al agents may exceed the user’s actual or intended scope or authority.
o Complicated, multi-step agent reasoning tasks can make outcomes difficult
to trace or explain, complicating auditability.
o Agents operating on sensitive data may unintentionally store, explore,
disclose, or misuse sensitive or proprietary information.
o Unique risks of GenAl: Bias, hallucinations, privacy, etc., also remain
present and applicable for GenAl agents and their outputs

Cybersecurity and Cyber-Enabled Fraud. FINRA has observed a variety of sophisticated
cybersecurity threats targeting member firms and their customers, which include:

e Ransomware and extortion events

e Databreaches

e Phishing, smishing, or quishing

e New account fraud

e Accounttakeovers orimpersonations

e |mposter sites
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Manipulative Trading. FINRA has observed the following trends in manipulative pump-and-
dump schemes involving small-cap exchange-listed equities:

e They are occurring less frequently at the time of the small-cap issuers’ initial public
offerings (IPOs), and more frequently months after these IPOs.

e Suspected nominee accounts continue to be utilized to invest in small-cap IPOs to
aid in bringing companies public.

e Inadvance of the pump-and-dump scheme, nominee accounts may “funnel,” or
sell their shares in a coordinated manner to one or more foreign omnibus accounts,
which result in the omnibus account(s) holding a significant portion of the public
float.

o Well after the issuer’s IPO, the issuer may sell a large amount of shares in a
privately placed secondary offering to select foreign investors—lacking adequate
public disclosure—leading to these investors holding a large amount of the issuer’s
public float.

e Acontinuedincrease in the use of text messaging and social media-based scams to
attract victims to purchase shares of small-cap issuers subject to pump-and-dump
schemes.

e Thevictims’ purchases occur in conjunction with (and may cause) price increases
in the targeted securities through the use of coordinated limit orders.

Third-Party Risk Landscape. FINRA has observed an increase in the reporting of
cyberattacks and outages at firms’ third-party vendors. Given the financial industry’s
reliance on third-party vendors to support key systems and covered functions, an
attempted cyberattack or an outage at a third-party provider could have devastating
impacts. The report outlines the following effective, risk mitigation practices:
e Conductinginitial and ongoing due diligence on third-party vendors supporting
mission-critical systems
e Maintaining an inventory of firm data types accessed or stored by the firm’s
vendors, and monitoring third-party vendor services for vulnerabilities or data
breaches

Recent FINRA Enforcement Actions

FINRA Dep’t of Enforcement v. Reid & Rudiger, et al. (March 2026): The complaint charges
both an investment firm and its individual members in connection with a six-year scheme
to recommended a high-volume, high-cost market-timing strategy to at least 20 customers
that involved repeatedly swapping large equity positions, frequently on margin, based on
purported research. The strategy charged customers commissions of 2-4% on both
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purchases and sales plus a $99 per-trade "service charge," generating approximately $2
million in total costs for Rudiger's 15 accounts and over $149,000 for Reid's 5 accounts,
while those customers collectively lost roughly $2.7 million. The trading produced
annualized turnover rates ranging from 6.92 to 17.33 and annualized cost-to-equity ratios
ranging from 34.85% to 111.59%, levels that made it virtually impossible for customers to
earn a profit.

The complaint charges six causes of action against both the company and the individual
members, including, among others, churning, excessive trading, quantitative unsuitability,
and reasonable-basis suitability violations.

Discussion and Questions:

e FINRA alleges that the Respondents acted with scienter (intending to defraud or
recklessly disregarding their customers' interests) and that their violations were
"willful," which can trigger statutory disqualification. Meanwhile, the individual
members allegedly never calculated or reviewed cost-to-equity ratios or turnover
rates, never obtained available exception reports from the clearing firm, and never
identified a single instance of potential excessive trading despite a 2018 FINRA
examination report that specifically flagged these deficiencies.

e What specific evidence does FINRA rely on to support its allegations that
Respondents acted with intent to defraud (or reckless disregard) rather than mere
negligence or poor judgment? How does FINRA distinguish between the churning
claims (scienter required) and the excessive trading/suitability claims?

e Given that certain customers’ account documents listed objectives such as
“speculation” and “maximum risk,” does FINRA take the position that customer
consent to aggressive, speculative trading is irrelevant, or does it contend there was
a specific misunderstanding about cost structure?

e IsFINRA generally willing to engage in settlement discussions, and if so, what is the
general framework it would contemplate (i.e., bars, suspensions, disgorgement,
restitution, fines, and undertakings)?

FINRA Dep’t of Enforcement v. Gustave Schmidt (November 2025): FINRA alleges that,
between December 2020 and April 2021, Respondent recommended that ten retail
customers invest a total of $437k in pre-IPO private placement offerings managed by
StraightPath Venture Partners LLC. Respondent allegedly knew that StraightPath had
agreed to pay INI an undisclosed additional five percent fee, on top of the “up to ten
percent” placement fee disclosed in the offering documents, in addition to fifty percent of
any carried interest collected by StraightPath. Respondent failed to disclose these
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additional compensation arrangements to his customers and ultimately received over
$60k in additional compensation.

The complaint raises three causes of action: obtaining money through material omissions;
willful violations of Exchange Act Rule 151-1(a)(1) based on Respondent’s failure to provide
full and fair written disclosure of all material facts relating to conflicts of interest
associated with his recommendations; and willful violations of the same Exchange Act rule
and FINRA Rule 2010, premised on Respondent’s failure to satisfy Regulation Bl's Care
Obligation. Notably, Respondent had no prior experience with private placements, and INI
itself lacked written supervisory procedures for such products when it authorized their
sale. FINRA seeks sanctions including disgorgement of ill-gotten gains or full restitution,
costs, and a finding of willful violations of Exchange Act Rule 151-1(a)(1). Adding further,
notable context, StraightPath is now in federal receivership following an SEC complaint,
and its principals were convicted of securities fraud, wire fraud, and other federal offenses
in the Southern District of New York on November 4, 2025.

Discussion and Questions:

e Whatis FINRA’s basis for alleging that the Regulation Bl violations were "willful"?
Does FINRA generally rely on a showing of intentional misconduct or the lower
threshold of voluntary conduct? Would there be any consequence should it be
proven that Respondent did not know that his conduct did not constitute a
violation?

e The complaint alleges Respondent was "at least negligent" in causing the material
omissions. Does FINRA intend to pursue a negligence theory exclusively, or does it
also contend Respondent acted with scienter? How does this affect the potential
sanctions?

e Is FINRA generally willing to consider mitigating factors that are/may be present
here: Respondent’s cooperation (if any); lack of prior disciplinary history; the
relatively modest dollar amounts involved; or INI's own supervisory failures in
assessing appropriate sanctions?

Recent Enforcement Actions (DOJ, USAO, SEC, FINRA)

Sripetch v. SEC (Discussion Relevant to SEC and DOJ panelists)
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On January 9, 2026, the US Supreme Court granted a writ of certiorari in Sripetch v. SEC to
resolve a circuit split concerning whether the SEC may obtain equitable disgorgement
under 15 U.S.C. 88 78u(d)(5) and (d)(7) without proving that investors suffered actual
financial harm, or whether showing that a defendant received ill-gotten gains is sufficient.

In 2020, the Supreme Court held in Liu v. SEC that disgorgement qualifies as
equitable relief under Section 21(d)(5) of the Exchange Act only if it “does not
exceed a wrongdoer’s net profits” and is “awarded for victims.” 591 U.S. 71, 74
(2020).

In the 2023 decision in SEC v. Govil, the Second Circuit held that disgorgement
requires proof of investor pecuniary loss as a prerequisite to being “awarded for
victims.” Conversely, in Sripetch, the Ninth Circuit adopted the First Circuit’s
approach in Navellier & Associates, Inc. v. SEC in holding that such a showing is not
required.

Discussion and Questions:

Disgorgement is a key remedy in SEC enforcement. The Supreme Court’s resolution
of the split would potentially eliminate forum-based uncertainty and materially
affect SEC enforcement strategy.

If the Supreme Court were to require proof of actual investor harm, how will the
SEC’s ability to obtain disgorgement in in cases where investor losses are more
difficult to identify, such as market manipulation?

Where significant statutory penalties are unavailable, will eliminating disgorgement
absent investor loss reduce the deterrence value of SEC action? Could this lead to
“profitable violations”?

Does the SEC typically distinguish between "ill-gotten gains" received by a
wrongdoer and "pecuniary harm" suffered by investors? In cases where there are ill-
gotten gains but no readily identifiable investor losses (for example, insider trading
cases in which the counterparty was an anonymous market participant), are the
SEC’s enforcement mechanisms gutted?

What practical impacts would the Supreme Court’s ruling (whether requiring actual
investor loss/pecuniary harm or dispensing of that requirement) have on defense
attorneys in negotiating settlements in these matters? Predictions on the outcome
at the Supreme Court?

Would a ruling requiring pecuniary harm effectively shift the SEC's remedial strategy
away from disgorgement and toward greater reliance on civil penalties under
separate statutory authority?
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e Regardless of how the Court rules, does the SEC anticipate that a definitive
resolution of this split will lead to a meaningful shift in the volume or geographic
distribution of its enforcement docket? If so, how may the NYC/Philadelphia SEC
offices be impacted?

e Since the Court’s grant of the writ of cert, has the SEC altered its internal guidance
or enforcement priorities regarding the pursuit of disgorgement in pending or
prospective cases, particularly in circuits where the legal standard remains
unsettled?

SEC v. Hong Wang; SEC v. Brian Suthoff (Discussion Relevant to SEC and FINRA panelists)

In January 2026, the SEC charged NJ resident Hong Wang and his company, Precision
Clinical Consulting, LLC, with insider trading, alleging that while providing biostatistical
consulting services to C4 Therapeutics, Inc., Wang obtained MNPI regarding positive
clinical trial results for C4’s new cancer treatment drug. Wang allegedly used four
brokerage accounts, including one controlled by Precision to purchase over 160,000
shares of C4 stock, netting close to half a million dollars in realized and unrealized gains
after C4 publicly announced the results in late 2023. The SEC’s complaint charged Wang
and Precision with violating Section 10(b) of the Securities Exchange Act of 1934 and Rule
10b-5, seeking a permanent injunction, disgorgement of ill-gotten gains with prejudgment
interest, and civil penalties against Wang. The DOJ also charged Wang with three counts of
criminal securities fraud.

Also in January 2026, the SEC charged Brian Suthoff with insider trading, alleging that he
misappropriated MNPI from a former senior employee of Sage Therapeutics, Inc. relating
to Sage’s drug application Zuranolone for the treatment of major depressive disorder. The
SEC alleges that Suthoff liquidated his long-held shares two months before Sage
announced in August 2023 that the Food and Drug Administration denied approval for its
drug application, a move that allowed him to avoid nearly $20,000 in losses. Without
admitting or denying the findings, Suthoff agreed to disgorgement, a civil penalty, a
permanent injunction against future violations of Section 10(b) of the Exchange Act and
Rule 10b-5, and a five-year bar from serving as an officer or director of a public company.

Discussion and Questions:

e Both of these cases involve insider trading in biopharmaceutical companies tied to
FDA regulatory decisions and clinical trial results. Is the SEC seeing a broader
uptick in insider trading activity in the life sciences sector, and if so, what factors
does the Commission believe are driving that trend?
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e Hasthe SEC developed specialized surveillance or investigative tools to detect
suspicious trading around FDA action dates, clinical trial data disclosures, and
similar biotech-specific events?

e |n Wang, the defendant was a biostatistician who had access to clinical trial data
showing positive results weeks before the public announcement. What guidance, if
any, does the SEC offer to pharmaceutical companies about monitoring and
controlling access to MNPl among outside consultants and contractors involved in
clinical trials?

e Both cases involve some interesting theories of duties owed:

o In Suthoff, the SEC alleges the defendant owed a “duty of trust and
confidence” to a Sage insider and misappropriated MNPI from that person,
but the complaint does not describe the precise nature of the personal
relationship. Can you discuss the evidentiary standards the SEC applies
when establishing a duty of trust and confidence in misappropriation cases
outside of the traditional tipper-tippee framework, particularly in cases
involving personal or familial relationships?

o InWang, the duty arose from an explicit consulting agreement containing
confidentiality provisions and insider trading warnings. Does the SEC view
contractual duties of confidentiality as a more straightforward basis for
misappropriation liability compared to duties grounded in personal
relationships, and does that distinction affect charging decisions?

e Relatively small-dollar enforcement actions:

o In Suthoff, the defendant avoided losses of only approximately $19,680. Is
there anything to read into the fact that the SEC is bringing actions involving
comparatively small dollar amounts? How does the SEC weigh the
deterrence value of such cases against the resources required to investigate
and litigate them?

o InWang, the amount of realized and unrealized gains was approximately
$500,000. This raises a similar question: does the magnitude of profits or
losses avoided influence how the SEC prioritizes insider trading
investigations, oris the SEC primarily focused on the conduct itself
regardless of dollar amount?

e Trading patterns and detection:

o Both cases involve strikingly anomalous trading patterns: Suthoff liquidated
shares he had held for over two years in a single transaction, and Wang had
never traded C4 stock before suddenly accumulating over 160,000 shares
across four accounts (including 76,740 shares mere hours before the public
announcement). Can you provide any insight re: how the SEC and FINRA
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surveillance systems identify and flag these types of anomalous trading
patterns, and what role, if any, data analytics or machine learning now plays
in that detection process? Is there a role for Al in these investigations?

o InWang, the defendant used four separate brokerage accounts, including a
joint account with his wife and an account in the name of his entity
(Precision) to make the purchases. How effective are current surveillance
tools at detecting trading conducted through multiple accounts, hominee
entities, or family members, and what challenges remain in linking such
fragmented trading activity to a single actor?

e Remedies and Relief

o In Suthoff, the SEC seeks not only disgorgement and a civil penalty, but also
a five-year officer-and-director bar. Under what circumstances does the SEC
seek officer-and-director bars in insider trading cases? Is this remedy
common where, as here, the defendant is not an officer or director of the
issuer but rather a private individual?

o InWang, the SEC seeks joint and several disgorgement from both Wang
individually and his entity, Precision, but the complaint does not seek an
officer-and-director bar. How does the SEC determine which remedies to
pursue ininsider trading cases? What discretion is involved in deciding to
pursue entity-level liability for shell or pass-through entities controlled by the
individual defendant?

Platkin v. Bowmo, Inc. (Discussion relevant to NJBOS panelists)

In late 2025, the NJBOS resolved a civil securities fraud enforcement action against
Bowmo Inc., Lionscross LLC, and several individual Defendants relating to alleged NJ
securities law violations in connection with defrauding an investor. The Bureau initially
took the aggressive position that the three defendants faced civil monetary penalties of up
to $330,000 each based upon their alleged violations of the New Jersey Uniform Securities
Law (“Securities Law”). In addition to seeking penalties, the Bureau also sought restitution
and disgorgement from the defendants and a nominal defendant totaling over $90,000.

A prior case brought by the BOS (/n re Burlum, 2019 WL 4566889 (App. Div. 2019)), is
instructive as to how the BOS and courts historically calculated violations and assessed
penalties. In Burlum, the Bureau administratively ordered $1,125,000 of civil penalties
against the defendants, which was affirmed by the Appellate Divison. The defendants
fraudulently sold $2.8 million of securities to 225 investors over the course of three years,
and in doing so committed four statutory violations and violated the Bureau’s Cease and
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Desist Order by continuing to sell securities during the investigation. The Bureau explained
that it arrived at the penalty figure “[i]n light of the number of violations, the duration of the
unlawful conduct, the number of impacted investors, the amount of money raised by the
illegal sale of the securities, and the egregiousness of [defendants’] conduct.” By
comparison, in the Bowmo case, the BOS’s initial request for $330,000 of penalties against
each defendant appears to be overly-inflated and not based upon the same factors
considered in Burlum. The Bowmo case involved only one investor and a single investment
of approximately $90k, but the BOS sought penalties more than triple that amount. The
BOS arrived at the $330,000 penalty amount for each defendant by asserting that each one
committed a total of six statutory violations penalties, which adds up to $110,000 for each
defendant. The BOS then apparently assessed the total amount of penalties ($330,000)
jointly and severally against each of the three defendants. However, the NJ Securities Law
does not provide for joint and several liability for penalties, and federal courts have
declined to assess joint and several liability for civil penalties in securities cases.

The BOS’ position on penalties in Bowmo softened over time. In October 2025, the BOS
agreed to a settlement in which defendants Michael Lakshin and Bowmo, Inc. agreed to a
total penalty in the amount of $100,000, which is far more in accord with

the Burlum factors than the Bureau’s initial demand. Notably, the Bureau agreed to
suspend and not even collect the penalty from Lakshin and Bowmo, Inc. (due to financial
hardship) if they paid $60k of restitution to the victim. In other words, so long as these two
defendants repaid the victim, they did not have to pay a nickel of penalties to the BOS.

Discussion and Questions:

e This case involved a single New Jersey investor and an investment of approximately
$84,681 in a convertible note. What is the threshold (whether in terms of dollar
amount, number of victims, or nature of the misconduct) that triggers the Bureau’s
decision to bring a civil enforcement action rather than pursue other remedies such
as administrative proceedings or referrals?

e The Consent Order details how investor funds were almost immediately diverted to
personal use, including purchases at a luxury fashion retailer, a Jaguar Land Rover
dealership, and transfers to family members' bank accounts. To what extent could
the speed and nature of the fund diversion (as opposed to, say, the
misrepresentations in the Investor Package itself) drive the Bureau’s theory of
fraud?

e The findings note that neither Bowmo nor Lakshin was ever registered with the
Bureau in any capacity. Could there be any reasons why registration violation (e.g.,
under N.J.S.A. 49:3-56 or 49:3-60) were not charged in addition to the anti-fraud
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counts? Does the Bureau’s charging decision in this regard reflect a broader
strategic approach?

e Theinvestor funds were commingled with proceeds from a COVID-19 Economic
Injury Disaster Loan (EIDL) grant of $40,400 that was already in the Bowmo bank
account. Did the presence of government pandemic relief funds in the same
account raise any additional concerns or potential for coordination with federal
agencies?

e Giventhat Bowmo was a Delaware corporation with a principal place of businessin
New York, how does the Bureau coordinate with other state regulators (e.g., the
New York Attorney General or the SEC) in cases with multi-state elements? Is there
a trend toward more coordinated enforcement actions? Is this affected by any
political considerations?

e The Bureau accepted a demonstration of "financial hardship" as a basis for
suspending the $100,000 civil penalty. This was a significant win for the defense.
What does the Bureau expect from defense counsel in terms of substantiating a
financial hardship claim, and what documentation or disclosures are typically
required?

e The Consent Order expressly states that it does not limit the rights of any person
other than the Bureau Chief to bring claims against the defendants. Inthe Bureau’s
experience, do consent orders of this nature frequently lead to follow-on private
litigation by investors, and does the Bureau coordinate in any way with private
plaintiffs?

e Should practitioners expect any different approach to Bureau of Securities’
enforcement actions under the new administration of Governor Sherrilland AG
Davenport?

United States v. Shoukat, et al. (Discussion relevant to DOJ and USAO Panelists)

The charges in this case (against six different Defendants) arise from three overlapping
securities fraud schemes that occurred at various points from June 2020 through February
2024: (i) a multi-million-dollar insider trading scheme (the “Insider Trading Scheme”); (ii) a
scheme to manipulate the stock price of a biopharmaceutical company developing a
treatment for breast cancer (“Olema Manipulation Scheme”); and (iii) a scheme to
manipulate the stock price of a different biopharmaceutical company seeking to prevent
opioid overdoses (“Opiant Manipulation Scheme,” together with the Olema Manipulation
Scheme, the “Market Manipulation Schemes™).

e The Insider Trading Scheme: Defendant Kim obtained MNPI re: pending M&A deals

in the healthcare space through his work at an investment bank. Kim allegedly
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shared MNPI about at least nine of these deals with Defendant Saad Shoukat, who
traded on that information by himself and through others. Defendant Saad
Shoukat allegedly tipped off others (including Defendant Arham Shoukat,
Defendant Shahwaiz Shoukat, Defendant Khan, and Defendant Okonkwo), who
each similarly traded and profited from the MNPI. Overall, the alleged illicit profits
totaled over $41 million.

e Olema Manipulation Scheme: Defendants allegedly manipulated the stock price of
Olema, a publicly traded company. Olema focused on developing a drug called OP-
1250. In 2021, Defendants Saad Shoukat and Arham Shoukat began investing in
Olema stock and encouraged others to invest in it. After buying substantial stock,
Defendants accessed confidential information showing that OP-1250 was less
effective than believed. Defendants then falsified the OP-1250 data the co-
conspirators had illegally accessed, and publicly disseminated it in a manner that
made it look like the data was real and came from Olema. The release of the false
data temporarily caused Olema’s stock price to increase, during which Defendants
Saad Shoukat and Arham Shoukat profited and avoided losses by selling large
numbers of shares in Olema stock.

e Opiant Manipulation Scheme: Defendants manipulated the stock price of Opiant,
another publicly traded company which was developing opioid overdose drugs.
Defendant Kim allegedly provided MNPI to Defendant Saad Shoukat about a
company seeking to acquire Opiant. Based on that MNPI, Defendants Saad bought
Opiant stock. When the potential acquisition stalled, Defendants were stuck with
their stock purchases. In response, Defendants used a fake Opiant website/fake
Opiant email addresses to cause the publication of a fake press release announcing
a purported merger and acquisition involving Opiant and another company. The
fake press release drove up Opiant’s stock approximately 29%.

Discussion and Questions:

e This case featured a technologically fascinating investigation. The complaint details
that investigators linked the defendants' activity through internet cookies, IP
address overlaps across multiple brokerage accounts, and cloud storage uploads
of confidential Investment Bank documents. To what extent has digital forensics,
and particularly browser-based evidence and metadata analysis, become a primary
pillar of insider trading prosecutions? How does the government coordinate with
foreign authorities to obtain such digital evidence when targets are overseas? Have
these efforts been hampered (particularly with governments in the Middle East) in
light of the recent geopolitical climate?
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e The defendants in this case were dispersed across multiple countries (UK, Pakistan,
Malaysia, the Netherlands, and the US) and used brokerage accounts, spread
betting accounts, and bank accounts in various international jurisdictions. Similar
to the above, what challenges does the DOJ face in prosecuting insider trading
schemes with such significant cross-border dimensions? How does the
government prioritize arrest and extradition of foreign-based defendants?

e The complaint charges not only the core insider trading scheme, but also two
distinct market manipulation schemes (the Olema "Fake Poster" scheme and the
Opiant "Fake Press Release" scheme) alongside the insider trading. Does the
inclusion of these hacking- and fraud-based manipulation counts reflect a broader
DOJ trend toward bringing multi-theory prosecutions in securities cases? How does
combining these charges affect plea negotiations?

e The complaint rests on the classical theory of insider trading, alleging that
Defendant Kim breached his duty of trust and confidence to the Investment Bank by
sharing MNPI with Defendant Saad Shoukat, who knew the information was
obtained in breach of that duty. After the decisions in Salman v. United
States (Supreme Court) and United States v. Martoma (Second Circuit), how does
the DOJ approach proving the "personal benefit" element for the tipper in a case like
this, where the alleged benefits included Rolex watches, career assistance, and
help with a work assignment?

e How does the DOJ generally prove that downstream tippees, such as those several
steps removed from the original tipper, had the requisite knowledge that the
information was obtained in breach of a fiduciary duty? What challenges may be
presented in such cases?

e The Defendants allegedly employed humerous concealment techniques, including
trading through others’ accounts, using written profit-sharing agreements,
funneling profits through overseas entities, and directing each other to delete
encrypted chats. Is the DOJ seeing an increase in the sophistication of concealment
methods in insider trading cases? At what point do these concealment steps give
rise to additional obstruction or money laundering charges?

e The complaint attributes insider trading profits of approximately $41 million across
the conspiracy, but individual Defendants’ profits varied significantly, from $5.6
million to $18,000. For defense attorneys representing a less culpable co-
conspirator, how does the DOJ view arguments to sever Defendants?

e Some of the Defendants’ own encrypted messages appear to be the most damaging
evidence in the case. For instance, Defendant Kim told Defendant Saad Shoukat
"Get ready bro. Shit is about to pop off" the day before ImmunoGen trading
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began. What are some important considerations for defense attorneys in such
instances where statements may implicate Bruton issues in a joint trial?

e This case featured not only traditional insider trading but also market manipulation
via hacking, social engineering, fabricated clinical data, and fake press
releases. Does this case signal a new DOJ priority in pursuing hybrid schemes that
blend insider trading with cyber-enabled market manipulation? How are the DOJ
and SEC coordinating to address these evolving threats?

SEC v. Gemini Trust Company, LLC (Discussion Relevant to SEC Panelists)

On January 23, 2026, the SEC voluntarily dismissed its claim against Gemini after having
charged it with the unregistered offer and sale of securities to retail investors through the
Gemini Earn crypto asset lending program. According to the joint stipulation, the “100
percent in-kind return of Gemini Earn investors’ crypto assets through the Genesis
bankruptcy” was a key consideration for the dismissal. Five days later, the SEC’s Divisions
of Corporation Finance, Investment Management, and Trading and Markets issued a
statement “as part of an effort to provide greater clarity on the application of the federal
securities laws to crypto assets.” In their statement, the Division Staff explicitly defined a
tokenized security as “a financial instrument...under the federal securities laws...where
the record of ownership is maintained in whole or in part on or through one or more crypto
networks,” and emphasized that federal securities laws apply equally to securities that are
tokenized, regardless of how the security is issued or the mechanism used to record
ownership (i.e., onchain or offchain).

Discussion and Questions:

e The complaintemphasized that Genesis pooled investors' crypto assets on its
balance sheet without segregation, exercised sole discretion in deploying those
assets, and was the sole revenue-generating engine for investor returns. Is this a
common illicit act seen in crypto fraud cases? Should this serve as a warning to
attorneys advising crypto companies? How does this “pooling plus managerial
discretion” paradigm compare to the factual patterns the SEC has relied on in other
crypto lending or yield-product enforcement actions?

e Acentral feature of the Gemini Earn program was that it was marketed to
approximately 340,000 retail investors, with no minimum investment amount and
broad public solicitation through websites and social media. To what extent does
the retail-investor dimension of a crypto offering independently influence the SEC’s
decision to bring an enforcement action? This offering was clearly targeting smaller
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(and potentially younger) investors. Does the fact that apparently less-educated
investors are targeted impact the SEC’s approach?

e The Commission ultimately stipulated to dismiss the claims against Gemini with
prejudice, citing the 100 percent in-kind return of Gemini Earn investors' crypto
assets through the Genesis Bankruptcy and related settlements, and noting that the
decision to seek dismissal “does not necessarily reflect the Commission's position
on any other case.” Is there anything to read into this resolution vis-a-vis the SEC's
evolving enforcement priorities in the crypto space? Should the market interpret the
dismissal as a softening of the SEC’s position on crypto lending products?

e Have any policies of the Trump Administration towards crypto affected the volume
or extent of SEC enforcement actions in the crypto space, as opposed to prior
administrations?

e Shortly after the Gemini dismissal, three SEC Divisions issued a joint statement
providing taxonomy and guidance on tokenized securities, distinguishing between
issuer-sponsored tokenized securities and third-party-sponsored tokenized
securities, and emphasizing that the “format in which a security is issued or the
methods by which holders are recorded (e.g., onchain vs. offchain) does not affect
application of the federal securities laws.” How should market participants
reconcile this technology-neutral posture with the SEC’s recent willingness to
dismiss enforcement actions against crypto firms?

e Considering the trajectory of the Gemini complaint and the subsequent tokenized
securities statement, do you see the SEC transitioning from what some have
characterized as a “regulation by enforcement” approach toward a more proactive,
guidance-based regulatory model for digital assets? If so, what does that transition
mean for firms currently operating in regulatory gray areas (and their legal
advisors)?

United States v. Spotts (Discussion relevant to DOJ and USAO Panelists)

Defendant was the co-founder and top executive at Prophecy Asset Management LP
(“Prophecy”), and is charged with wire fraud, securities fraud, and conspiracy to commit
wire and securities fraud in connection with an alleged $294 fraud scheme. From 2015-
2020, Spotts and a co-conspirator allegedly falsely represented to investors that Prophecy
employed a “first-loss” trading strategy that allocated investor money to a diverse array of
sub-advisors, who were required to provide cash collateral in order to gain access to the
investors’ pooled money and backstop any potential losses. In reality, Spotts allocated
most of the Funds’ capital to a single sub-advisor without requiring him to provide cash
collateral to back potential losses. He also failed to suspend trading as promised despite
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sustaining ~ $290 million in losses that far exceeded his cash collateral. Spotts allegedly
fraudulently concealed this and other information from victim investors, causing the

victims to believe their investments were far more secure than they actually were. In turn,

the sub-advisor helped Spotts conceal millions of dollars in losses they caused to

Prophecy’s funds through bad investments.

Discussion and Questions:

How does this case reflect the Department's current priorities with respect to
investigating and prosecuting fraud in the investment management space, and are
you seeing an increase in referrals involving registered investment advisers
specifically?

What factors typically account for the lag between the collapse of a fraud and the
filing of criminal charges, and how do prosecutors manage statute-of-limitations
concerns in cases involving complex financial instruments and multi-year
conspiracies?

A distinctive feature of the indictment is the detail with which it describes
mechanisms of concealment, including sham "round-trip" transactions designed to
replenish depleted cash collateral, the creation of fabricated preferred stock
certificates backdated to appear on year-end balance sheets, and the forging of
signatures on loan agreements and limited partnership agreements. Is the
Department placing greater emphasis on charging Defendants not merely for the
underlying misrepresentations, but specifically for the elaborate steps taken to
conceal losses from investors, auditors, and administrators? Does the
sophistication of the concealment affect charging decisions or how the case is
presented to a jury?

Count Two of the indictment charges wire fraud based on a single email
communication sent by Spotts on or about February 28, 2020, to a victim located
outside New Jersey, in which Spotts allegedly falsely concealed the nature and
extent of the co-conspirator’s losses. How typical is it for the government to charge
wire fraud based on a single identified transmission? What considerations go into
the selection of that particular communication, and how might a defense attorney
challenge the sufficiency or materiality of the specific wire identified?
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