
Understanding the Net Opinion Rule 

In cases that require expert testimony, providing an expert who does not properly provide 
the why and wherefore for the expert's conclusion will cause the court to bar the expert. 
Navigating this simple concept often leads to issues that cause you to become the 
defendant in a legal malpractice case. Learn how to properly vet your experts, how to 
defeat a motion to strike your expert, and understand the reasons why a court will strike the 
expert's opinion as a net opinion. 
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Prerequisites to Expert Testimony 

The Supreme Court has explained in In re Accutane Litig., 234 N.J. 340, 349, 191 A.3d 560, 
565 (2018):  

In State v. Kelly, 97 N.J. 178, 223 (1984), this Court applied Rule 702's similarly 
worded predecessor, Evidence Rule 56, and identified three prerequisites to a 
determination that expert testimony is permissible: 

(1) the intended testimony must concern a subject matter that is beyond the ken of 
the average juror; (2) the field testified to must be at a state of the art such that an 
expert's testimony could be sufficiently reliable; and (3) the witness must have 
sufficient expertise to offer the intended testimony. 

The proponent of expert testimony “has the burden of proof to establish its admissibility.” 
State v. Torres, 183 N.J. 567 (2005). 

Key Evidence Rules 

N.J.R.E. 701. Opinion Testimony of Lay Witnesses 

 

If a witness is not testifying as an expert, the witness' testimony in the form of 
opinions or inferences may be admitted if it: 

 

(a) is rationally based on the witness’ perception and 

 

(b) will assist in understanding the witness' testimony or determining a fact in issue. 

NOTE: Adopted September 15, 1992 to be effective July 1, 1993; paragraphs (a) and 
(b) amended September 16, 2019 to be effective July 1, 2020. 

 

N.J.R.E. 702. Testimony by Expert Witnesses 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an 



expert by knowledge, skill, experience, training, or education may testify in the form 
of an opinion or otherwise. 

NOTE: Adopted September 15, 1992 to be effective July 1, 1993. 

 

N.J.R.E. 703. Bases of Opinion Testimony by Experts 

The facts or data in the particular case upon which an expert bases an opinion or 
inference may be those perceived by or made known to the expert at or before the 
proceeding. If of a type reasonably relied upon by experts in the particular field in 
forming opinions or inferences upon the subject, the facts or data need not be 
admissible in evidence. 

  

 

NOTE: Adopted September 15, 1992 to be effective July 1, 1993; caption and text 
amended September 16, 2019 to be effective July 1, 2020. 

 

N.J.R.E. 704. Opinion on Ultimate Issue 

Testimony in the form of an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be decided by the trier of 
fact. 

NOTE: Adopted September 15, 1992 to be effective July 1, 1993. 

 

N.J.R.E. 705. Disclosure of Facts or Data Underlying Expert Opinion; Hypotheses Not 
Necessary 

Unless the court orders otherwise, an expert may testify in the form of an opinion or 
inference, state an opinion, and give reasons for it, without first testifying to the 
underlying facts or data. The expert may be required to disclose those facts or data 
on cross-examination. 

Questions calling for the opinion of an expert witness need not be hypothetical in 
form unless in the court’s discretion a hypothetical is required. 



NOTE: Adopted September 15, 1992 to be effective July 1, 1993; amended 
September 15, 2004 to be effective July 1, 2005; amended September 16, 2019 to 
be effective July 1, 2020. 

Difference between federal and state rules 

Compare: 

N.J.R.E. 702. Testimony by Expert Witnesses 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education may testify in the form 
of an opinion or otherwise. 

  

Federal Rule 702. Testimony by Expert Witnesses 

A witness who is qualified as an expert by knowledge, skill, experience, training, or 
education may testify in the form of an opinion or otherwise if the proponent 
demonstrates to the court that it is more likely than not that: 

(a) the expert’s scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 

(b) the testimony is based on sufficient facts or data; 

(c) the testimony is the product of reliable principles and methods; and 

(d) the expert's opinion reflects a reliable application of the principles and methods 
to the facts of the case. 

While In re Accutane, 234 N.J. 340 (2018) adopted the use of the Daubert factors, it 
stopped short of declaring New Jersey as a Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 
579 (1993) jurisdiction. The Court stated the following: “In adopting use of 
the Daubert factors, we stop short of declaring ourselves a ‘Daubert jurisdiction.’ Like 
several other states, we find the factors useful but hesitate to embrace the full body 
of Daubert case law as applied by state and federal courts.”  

Appellate Standard of review of net opinion  

Abuse of discretion - Townsend v. Pierre, 221 N.J. 36, 52-53 (2015). 

Unless the trial court’s decision to admit expert testimony was “so wide of the mark” 
as to amount to “a manifest denial of justice and an abuse of discretion,” it must be 



upheld. Hisenaj v. Kuehner, 194 N.J. 6, 25 (2008) (citing State v. Wakefield, 190 N.J. 
397, 435 (2007); Verdicchio v. Ricca, 179 N.J. 1, 34 (2004)). 

Appellate court should defer to “the trial court [which] has been entrusted with 
methodology-based review as the gatekeeper of expert testimony.” In re Accutane 
Litig., 234 N.J. 340, 391 (2018). 

in New Jersey criminal and quasi-criminal cases in which the trial court has admitted 
or excluded an expert witness based upon Daubert reliability factors, our appellate 
courts shall review that reliability determination de novo. However, other case -
specific determinations about the expert evidence -- such as whether the witness has 
sufficient expertise, whether the evidence can assist the trier of fact in that case, and 
whether the relevant theory or technique can properly be applied to the facts in issue -
- should be reviewed for an abuse of discretion. State v. Olenowski, 255 N.J. 529, 580–
81 (2023). 

Question of reliability / methodology 

An expert’s opinion may still be admitted as reliable even without general consensus in the 
scientific community. Rubanick v. Witco Chem. Corp., 125 N.J. 421, 434 (1991). 

“[t]he question here is not the acceptance of the ‘general acceptance’ standard but 
whether there are sufficient factual and scientific underpinnings to the expert's causation 
theory . . . .” Ibid. (quoting 242 N.J. Super. 36, 44 (App. Div. 1990). 

The reliable method that depends on the expert’s own field for admissibility:  

a scientific theory of causation that has not yet reached 
general acceptance may be found to be sufficiently reliable 
if it is based on a sound, adequately-founded scientific 
methodology involving data and information of the type 
reasonably relied on by experts in the scientific field. The 
evidence of such scientific knowledge must be proffered by 
an expert who is sufficiently qualified by education, 
knowledge, training, and experience in the specific field of 
science. The expert must possess a demonstrated 
professional capability to assess the scientific significance 
of the underlying data and information, to apply the 
scientific methodology, and to explain the bases for the 
opinion reached. 

Rubanick, 125 N.J. at 449. 
“The critical determination is whether comparable experts accept the soundness of the 
methodology, including the reasonableness of relying on this type of underlying data 
and information. Great difficulties can arise when judges, assuming the role of 



scientist, attempt to assess the validity of a complex scientific methodology.” 
Rubanick, 125 N.J. at 451. 
As the Appellate Division has explained an expert’s failure “to give weight to a factor 
thought important by an adverse party does not reduce his testimony to an inadmissible 
net opinion if he otherwise offers sufficient reasons which logically support his  
opinion.” Rosenberg v. Tovarath, 352 N.J. Super. 385, 402 (App. Div. 2002)(citing 
Freeman, 223 N.J. Super. at 115-16). 
 

In the Accutane case, the Supreme Court emphasized that “[t]he gatekeeping 
role necessitates examination of a methodology espousing a new theory in medical 
cause-and-effect cases.” Id. at 389 (emphasis added). 
 
What can expert rely upon 

Following the New Jersey Supreme Court’s decision in Accutane, 234 N.J. at 391, the 
Court provided further guidance regarding the sufficiency of experts in Morales-Hurtado, 241 
N.J. at 593. Morales-Hurtado v. Reinoso, 241 N.J. 590, 593 (2020). The Court reviewed the 
trial court’s barring the opinion of a life care planner as unreliable where the life care planner 
based her opinion on a treating physician’s response to a questionnaire and the medical 
records. Id. In remanding to determine the reliability of the life care planner’s opinion, the 
Court clarified how the trial court may assess the reliability of the expert’s opinion. Id.  

The New Jersey Supreme Court explained “an expert witness may rely on the opinion 
of another expert in a relevant field.” Id. (citing N.J.R.E. 703). The Court added that the 
expert’s reliance on facts and data is permissible when of the “type reasonably relied upon 
by experts in the particular field in forming opinions or inferences upon the subject.” Id. 
(quoting Biunno, Weissbard & Zegas, Current N.J. Rules of Evidence, cmt. 8 on N.J.R.E. 703). 
The expert may rely on that information as long as competent evidence will be presented to 
the jury. Id. at 593-94. 

 
Another instructive discussion of the basis for an expert opinion is found in  

Bellardini v. Krikorian, 222 N.J. Super. 457 (App. Div. 1988). In this case, the Appellate 
Division explained that the requirements for expert qualifications are listed in the 
disjunctive, and the expert need not have education and knowledge  and experience and 
training and medical literature – only one is required. Id. at 463. Further, the court 
instructed that a doctor may express an opinion as to accepted standards of medical 
care and “the expert is not required to produce a treatise to support his opinion.” Ibid. 

 The Appellate Division explained 
Obviously, the support for such expert opinion can be based 
on what the witness has learned from personal experience 
or from persons with adequate training and experience.  . . 

Expert testimony may be furnished by a person whose 
knowledge, training or experience are deemed qualified to 
express their opinions on medical subjects.  . . . The 
requirements for expert qualifications are in the disjunctive. 



The requisite knowledge can be based on either knowledge, 
training or experience.  

Id. at 462 (citing Carbone v. Warburton, 11 N.J. 418 (1953) and Buckelew v. Grossbard, 
87 N.J. 512, 525, 529 (1981)).  

 
in Townsend, 221 N.J. at 54-55, the Supreme Court cited Creanga and Rosenberg 

when explaining language most relevant to this case:  
An expert's proposed testimony should not be excluded 
merely “because it fails to account for some particular 
condition or fact which the adversary considers relevant.” 
The expert's failure “to give weight to a factor thought 
important by an adverse party does not reduce his testimony 
to an inadmissible net opinion if he otherwise offers 
sufficient reasons which logically support his opinion. Such 
omissions may be "a proper subject of exploration and 
cross-examination at a trial."  

(first quoting Creanga, 185 N.J. at 360; and then quoting Rosenberg, 352 N.J. 
Super. at 402). 
 
Kemp Hearing/ Rule 104 Hearing 
The New Jersey Supreme Court further explained that prior to barring an expert’s opinion 
for being unreliable, the party should be offered a hearing where the trial court will conduct 
a preliminary inquiry focusing on (1) the soundness and reliability of the process or 
technique used in generating the evidence, (2) the possibility that admitting the evidence 
[will] overwhelm, confuse, or mislead the jury, and (3) the proffered connection between 
the scientific research or test result to be presented, and particular disputed factual issues 
in the case. Rubanick, 125 N.J. at 434 (quoting United States v. Downing, 753 F.2d 
1224, 1237 (3d Cir. 1985)(footnote omitted)). 

In Kemp v. New Jersey, 174 N.J. 412, 427-28 (2002), the Supreme Court explained 
and instructed: 

The Rule 104 hearing allows the court to assess whether the 
expert's opinion is based on scientifically sound reasoning 
or unsubstantiated personal beliefs couched in scientific 
terminology.  
 
In the course of the Rule 104 hearing, an expert must be able 
to identify the factual basis for his conclusion, explain his 
methodology, and demonstrate that both the factual basis 
and underlying methodology are scientifically reliable. The 
court's role is to "determine whether the expert's opinion is 
derived from a sound and well-founded methodology that is 



supported by some expert consensus in the appropriate 
field." Support for an expert's methodology may be found in 
professional journals, texts, conferences, symposia, or 
judicial opinions accepting the methodology. Courts also 
may consider testimony from other experts in the field who 
use similar methodologies.  
 
We also note that the Third Circuit has "long stressed the 
importance of in limine hearings under Rule 104(a) in making 
the reliability determination required under Rule 702 and 
Daubert." That court has recognized that the most efficient 
procedure for determining the reliability of expert testimony 
is an in limine hearing.  
 

(first quoting Landrigan v. Celotex Corp., 127 N.J. 404, 427 (2002); and then quoting 
Padillas v. Stork Gamco, Inc., 186 F.3d 412, 427 (1999)). 

The Kemp Court instructed that “in cases in which the scientific reliability of an 
expert's opinion is challenged and the court's ruling on admissibility may be dispositive 
of the merits, the sounder practice is to afford the proponent of the expert's opinion an 
opportunity to prove its admissibility at a Rule 104 hearing,” id. at 432-33, and 
suggested it is an abuse of discretion not to conduct such a hearing, explaining as 
discussed above: 

The adversarial process upon which our legal system is 
based assumes that a fact finder will give the parties an 
adequate opportunity to be heard; if it does not, it cannot 
find facts reliably. Thus, the detailed factual record 
requirement, firmly entrenched in our jurisprudence, 
requires adequate process at the evidentiary stage, 
particularly when a summary judgment may flow from it.  

 
Id. at 432. 
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BIOGRAPHY OF THE HONORABLE HANY A. MAWLA 

 

 Hany A. Mawla is a Judge of the Appellate Division.  He was formerly the 

Presiding Judge of the Family Division for Vicinage XIII Somerset, Hunterdon, and 

Warren Counties and the Civil and Supervising Judge for the Special Civil Part for 

Vicinage XIII.  Prior to joining the bench, Judge Mawla was a partner in the litigation 

department of the law firm of Greenbaum, Rowe, Smith & Davis LLP.  He is the Chair of 

the New Jersey Supreme Court Diversity, Inclusion, and Community Engagement 

Committee, Vice-Chair of the Supreme Court Advisory Committee on Access and 

Fairness, a member of the New Jersey Supreme Court Family Practice Committee and 

Chair of its dissolution subcommittee, and a member of the Supreme Court Committee on 

Judicial Education.  He has lectured for the New Jersey Institute for Continuing Legal 

Education, the New Jersey Association for Justice, and the New Jersey Judicial College.  

Judge Mawla received his undergraduate degree from Rutgers University, law degree from 

Seton Hall University School of Law, and an Honorary Degree from Raritan Valley 

Community College where he was a lecturer.  He received the Justice Thurgood Marshall 

Award and the Distinguished Service Award from the New Jersey State Bar Association.  

Judge Mawla is a Fellow of the American Bar Foundation. 

 



Keith S. Balla is a Partner-in- the Forensic, Litigation Valuation Group of PKF O’Connor 

Davies Advisory LLC, a large regional accounting and consulting firm with over 1600 

professionals working in various offices along the east coast of the United States.  Keith has been 

the financial expert for more than 100 business litigation cases and testified as an expert in over 

twenty litigation cases.  He has also investigated fraud, economic damages and operational waste 

in municipalities, governmental agencies and numerous not for profit and for-profit entities.  He 

served as the Mayor of the Borough of Watchung NJ from 2019 to 2022. Keith has served on the 

New Jersey State Board of Accountancy for over 20 years and is past President of the Board. He 

has helped recover damages for both the State of New Jersey and numerous businesses, 

municipalities and government entities.  Keith has over 30 years’ experience and holds the 

following credentials: Certified Public Accountant Public School Accountant, Certified in 

Financial Forensics, Accredited in Business Valuation, Certificate of Eligibility for School 

Business Administrator, Chartered Global Management Accountant. 
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