Why Pro Bono? The New Jersey Perspective

Across New Jersey, low-income individuals face devastating civil legal issues without
access to counsel. The NJSBA Pro Bono Committee presents this program to make the
case for pro bono work across the state, and to demonstrate the role attorneys play in
closing the justice gap. The session will focus on the most pressing legal needs, with an
emphasis on immigration work. Panelists will review the applicable court rules and
considerations governing pro bono work, along with a practical panel discussion focused
the “how” and “why” of expanding your pro bono practice. Attendees will leave with a clear
understanding of how and where they can make a difference in New Jersey.



Why Pro Bono?
The New Jersey Perspective

May 13, 2026




TODAY'S « Welcome and Introductions
AGENDA « Why Pro Bono?

* Poverty in New Jersey

* The Ethics of Pro Bono

» Panel Discussion

* Q&A

Volunteer Lawyers for Justice







THERE IS GENERALLY

NO
CONSTITUTIONAL RIGHT
TALQUNSEL IN CIVIL CASES

» Tenants facing eviction
+ Survivors of human trafficking
» Children in need of supportive educational services
» Veterans seeking stability
have NO guaranteed legaladvocate in their corner
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WHY PRO BONO?
Madden v. Delran Tp., 126 N.J. 591 (1992).
“The duty to defend the poor is a professional obligation rationally

incidental to the right accorded a small segment of the citizenry to
practice law.”

Why? New Jersey is “a state in which the ethical, enforceable
obligation of attorneys to accept such assignments has an unbroken
history from colonial times.”

Volunteer Lawyers for Justice




MADDEN v. DELRAN

ASSIGNMENTS

» County-based, “lottery” system of pro bono assignments.
Despite challenges ‘

> Assignments may include domestic violence contempt,
from the NJSBA, adoption, termination of parental rights, or parole
this system remains revocation matters, among other issues.

in place. > But: exemption available after 25 hours of pro bono service
through a qualified program in the preceding year (Rule
1:21-12).
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BEYOND
PROFESSIONAL
OBLIGATION:

MEETING THE
DEMAND FOR CIVIL
LEGAL JUSTICE

According to the 's 2022 The
Justice Gap report:

About 50 million Americans have household incomes below
125% of the poverty threshold—including more than 15 million
children and nearly 8 million seniors.

Compared to non-Hispanic Whites, Blacks and Hispanics are
more than twice as likely to have household incomes below 125%
of poverty.
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THE JUSTICE GAP

On average, there
are 2.8 legal aid
attorneys for every

10,000 Americans
in poverty.

American Bar Association, Profile
of the Ledal Profession (Z0Z3)

92% of low-income
Americans do not
receive adequate
legal counsel for

their civil legal
issues.

Legal Services Corporation, Justice
ap Full Repor
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NEW JERSEY AS A “STATE OF INEQUITY”

"In Essex County, median income for white households is $125,100, more than
twice that of the median income for Black Essex County families, which is
$54,700 — a massive income gap of $70,400."

"In white New Jersey, the median household wealth is $322,500. But the
median household wealth in Black and Latina/o New Jersey is just $17,700 and
$26,100, respectively — a nearly $300,000 racial wealth gap."

N.J. Institute for Social Justice Report, Two New Jerseys: One State of Inequity (2023)
https://njisj.org/reports/stateofinequity/ Volunteer Lawyers for Justice
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2024 FEDERAL POVERTY GUIDELINES

« Single Adult: $16,320

« Two Adults: $21,006

* OneAdult & Two Children: $31,812

* Two Adults & Two Children:
$31,812

NO geographical adjustmentin
federal poverty thresholds.
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NEW JERSEY COST OF LIVING

NJ is second most
expensive state for housing
in the nation

Cost of housing in New
Jersey is 33.2 percent
higher than the U.S.average
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WHAT DOES THIS MEAN IN NJ?

Average Rent for a Two-Bedroom Unit:
$1,885 per month
$1,884 * 12 = 522,620 Per Year

Federal Poverty Guidelines for single adult:
$16,320

Cost of rent alone exceeds poverty guidelines in NJ.
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POVERTY IN NEW JERSEY

* In 2024, 9.2% of New Jersey residents lived below the Federal Poverty Level
(nearly 860,000 people)

* Deepening Disparities: Poverty is three times more prevalent in Black
(16.5%) and Hispanic (15.4%) communities compared to White (5.7%) and
Asian (6.2%) households.

* Housing Burden: Over half of all NJ renters are "cost-burdened," spending
more than 30% of theirincome on housing, with median rents rising to
$1,800/month.

* Childhood Vulnerability: Over 11% of NJ children live in official poverty, but 42%
live in households that struggle to afford basic necessities like food and
healthcare.
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THE GROWING POVERTY PROBLEM

> As of 2018, 5.3 million Americans were getting by on $4.00 a day or less.

» The number of households receiving food stamps and reporting no cash
income increased from 289,000 to 1.3 million between 1995 and 2018.

> 1in 18 peoplein the U.S. lives in “deep poverty”: $6,380 annually for a
single person, or $13,100 for a family of four.

Matthew Desmond. Poverty, by America (2023)
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The Economic Impact of Legal Services

Legal Services Corporation, The Economic Case for Civil Legal Aid, (2025)

For every $1.00 This includes:
: 1Y 20 v’ Direct financial wins
invested in civil legal ) v Loss prevention

aid, a $7.00 returnis :
¢ v
STl Taxpayer Savings

v’ Boosts to localeconomies
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WHY
VOLUNTEER?

“We educated, privileged lawyers
have a professional and moral duty to
represent the underrepresented
in our society, to ensure
that justice exists for all,
both legal and economic justice.”

- Associate U.S. Supreme Court
Justice Sonia Sotomayor

Opportunity to hone and refine legal skills
Expand comfort zone by learning a new area
of law

Directly impact the life of a person in need
Ensure access to justice by leveling the
playing field for community members
experiencing poverty, including those who
are self-represented and come from
communities historically underrepresented
and under-resourced

Enhancement of a corporation’s/firm's
public image

Meet new people

Volunteer Lawyers for Justice
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FIRMS SHARE: WHY DO PRO BONO WORK?

Thomson Reuters Foundation, 2024 TrustLaw Index of Pro Bono, 2025.




How do firms promote pro bono hours?
2024 TrustLaw Index of Pro Bono

v Designated Coordinator: Firms with a designated person
coordinating the firm’s day-to-day pro bono work average almost
three times more pro bono than firms without pro bono
coordinator.

v Pro Bono Targets: Firms that adopt pro bono targets, whether
mandatory or aspirational, reported 46 percent higher hours than
firms without targets.

v Pro Bono Employees: Firms that hire a pro bono employee do
more than five times the average pro bono hours of firms without
one.
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Best Pro Bono Practices
2024 TrustLaw Index of Pro Bono

Dedicated pro bono
staff - at least one
person employed full
time or part time in
their pro bono
practice
(72% of firms)

Pro Bono
Infrastructure - such
as a policy,

committee, and/or
coordinator.
(88% of firms)

Tracking and
measuring the
impact of their pro
bono work
(74% of firms)
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POP QUIZ!

What is the average
amount of pro bono

hours lawyers
provided in 2024?
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E T H I CA L RPC 6.1 — Voluntary Public Interest Legal Service

O B LI GAT I O N Every lawyer has a professional responsibility to render
public interest legal service. A lawyer may discharge this

NJ RPC 6 . 1 responsibility:

* by providing professional services at no fee or a reduced
fee to persons of limited means or to public service or
charitable groups or organizations,

* by service in activities for improving the law, the legal
system or the legal profession, and

* by financial supportfor organizations that provide legal
services to persons of limited means.

Volunteer Lawyers for Justice
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CONFLICTS OF INTEREST —

RPC Rule 6.5 —Nonprofit and Court-Annexed Limited Legal
Services Programs
(a)A lawyer who, under the auspices of a program sponsored by a nonprofit organization

or court, provides short-term limited legal services to a client without expectation by either
the lawyer or the client that the lawyer will provide continuing representation in the matter:

(1)is subject to RPC 1.7 and 1.9(a) only if the lawyer knows that the representation of the
client involves a conflict of interest; and

(2)is subject to RPC 1.10 only if the lawyer knows that another lawyer associated with the
lawyer in a law firm is disqualified by RPC 1.7 or 1.9(a) with respect to the matter.

(b) Except as provided in paragraph (a)(2), RPC 1.10 is inapplicable to a representation
governed by this RPC.

Volunteer Lawyers for Justice

25



In the matter of Opinion No. 17-2012 of the
Advisory Committee on Professional Ethics

“[Volunteer Lawyers for Justice] therefore turned to the Advisory Committee on Professional Ethics
(ACPE) for guidance and posed the following question: can a volunteer lawyer represent a low-income
debtor in a Chapter 7 bankruptcy proceeding if the lawyer's firm represents one or more of the debtor's
creditors in unrelated matters? In other words, if a potential pro bono bankruptcy client owesthousands of
dollars in credit card debt to a bank, and the bank is a client of the firm in an entirely different legal matter,
can a lawyer at the firm volunteer to represent the debtor in bankruptcy court?

The ACPE concluded that both clients must be informed and “decide whether they consent to waive
the conflict.” Particularly in light of the nature of Chapter 7 bankruptcy proceedings, and the standards
that govern the clinic and pro bono counsel, we do not agree. We do not believe that participation in
the program poses a conflict of interest under the Rules of Professional Conduct

(RPC). See RPC1.7(a)(2). As a result, we conclude that this valuable pro bono effort can continue to
operate with appropriate safeguards.”

Volunteer Lawyers for Justice
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Q: Can volunteer attorneys “ghostwrite” for
self-represented litigants?

A: Opinion No.
713 of the
Advisory
Committee on
Professional
Ethics tells us
YES!

“We believe that, given the New Jersey Supreme Court’s manifest intent to
remove impediments to providing at least some assistance to the
unrepresented, the better course is to adopt an approach which examines all
of the circumstances. Disclosure is not required if the limited assistance is
part of an organized R. 1:21-1(e) non-profit program designed to provide
legal assistance to people of limited means. In contrast, where such

assistance is a tactic by a lawyer or party to gain advantage in litigation by
invoking traditional judicial leniency toward pro se litigants while still reaping
the benefits of legal assistance, there must be full disclosure to the tribunal.
Similarly, disclosure is required when, given all the facts, the lawyer, not the
pro se litigant, is in fact effectively in control of the final form and wording of
the pleadings and conduct of the litigation.”

Volunteer Lawyers for Justice
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PANEL DISCUSSION
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JUSTIA

Madden v. DELRAN TP.

Full Name: Madden v. DELRAN TP.
Citations: 126 N.J. 591, 601 A.2d 211

Date: February 10, 1992

126 N.J. 591 (1992)
601 A.2d 211

JOHN LEE MADDEN, ALLEN S. FERG, THOMAS M. BARRON AND JOHN C.
GILLESPIE, T/A MADDEN, FERG, BARRON AND GILLESPIE, ATTORNEYS-AT-LAW, A
PARTNERSHIP, PLAINTIFFS-APPELLANTS, AND HUDSON COUNTY BAR
ASSOCIATION, INTERVENOR, v. TOWNSHIP OF DELRAN, A MUNICIPAL CORP.;
TOWNSHIP OF BASS RIVER; TOWNSHIP OF WASHINGTON; CITY OF BEVERLY; CITY
OF BORDENTOWN; TOWNSHIP OF CINNAMINSON; TOWNSHIP OF DELANCO;
BOROUGH OF FIELDSBORO; TOWNSHIP OF HAINESPORT; TOWNSHIP OF MAPLE
SHADE; BOROUGH OF MEDFORD LAKES; TOWNSHIP OF NEW HANOVER;
BOROUGH OF WRIGHTSTOWN; BOROUGH OF PEMBERTON; TOWNSHIP OF
RIVERSIDE; TOWNSHIP OF SHAMONG; TOWNSHIP OF SPRINGFIELD; AND
TOWNSHIP OF TABERNACLE, DEFENDANTS, AND STATE OF NEW JERSEY, OFFICE
OF THE PUBLIC DEFENDER; ALFRED A. SLOCUM, PUBLIC DEFENDER; AND
BURLINGTON COUNTY BOARD OF CHOSEN FREEHOLDERS, DEFENDANTS-
RESPONDENTS.

The Supreme Court of New Jersey.
Argued October 22, 1990.

Decided February 10, 1992.

https://law.justia.com/cases/new-jersey/supreme-court/1992/126-n-j-591-1.html 117
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*594 Thomas M. Barron argued the cause for appellants (Ferg, Barron & Gillespie,
attorneys; Thomas M. Barron, John C. Gillespie, and Ross G. Alber, on the briefs).

Carole A. Quattlander, Assistant County Solicitor, argued the cause for respondent
Burlington County Board of Chosen Freeholders (Michael J. Hogan, Burlington County
Solicitor, attorney).

Michael R. Clancy, Assistant Attorney General, argued the cause for respondent State of
New Jersey (Robert J. Del Tufo, Attorney General of New Jersey, attorney).

James Youngelson argued the cause for amicus curiae, New Jersey State Bar Association
(Youngelson & Murray, attorneys).

Robert E. Margulies submitted a brief on behalf of intervenor (Margulies, Wind,
Herrington & Katz, attorneys).

The opinion of the Court was delivered by WILENTZ, C.J.

The question before us is whether this Court should order government to pay attorneys
who are assigned by the municipal court to represent defendants too poor to pay for
counsel. Assuming our power to do so, we nevertheless conclude that the answer is no, at
least not now. We reach that conclusion in view of the substantial number of municipalities
presently making such payments or providing public defenders without being so ordered;
in view of the probable increase in the number of municipalities that will do so in the
future; and in view of the substantial preferability of the continued cooperation between
the judiciary and the municipalities as compared to the inevitable confrontation that would
result between the branches of government if such orders were to issue. In the meantime,
the bar, which has shouldered the sometimes heavy burden of what is clearly an obligation
of the public, an obligation imposed on the state constitutionally, see Argersinger v.
Hamlin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972), and "as a matter of simple
justice," Rodriguez v. Rosenblatt, 58 N.J. 281, 295, 277 A.2d 216 (1971), will have to
continue to *595 bear it, as it has borne so many others for so many years. We shall
continue to encourage the other branches of government to lessen that burden and perhaps
eliminate it. And in any event, we shall, by this decision, assure that the burden is more
equally distributed among members of the bar. We shall do both not for the purpose of
diminishing the traditional role of the bar in serving the public pro bono, for the bar seeks
no such relief indeed, its service to the public without pay today is probably greater than at
any time. We shall do both only because this form of pro bono service representing
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indigent defendants in municipal court matters is inevitably not only inefficient but unfair
to indigent defendants who suffer with unequal justice.

Up-to-date figures supplied by the Administrative Office of the Courts (AOC) show that
today there are 307 municipal courts with public defenders. The survey of municipal courts
taken in 1986, mentioned later and relied on at trial, showed 110 municipal courts with
public defenders. The rough extrapolation used by the parties (the survey, of all municipal
courts, produced a two-thirds response rate), suggested a total, statewide, of 165 municipal
courts with public defenders at that time, compared to 307 now. While the situations are
not identical, we note that more than 500 municipalities, without court order, have
appointed municipal prosecutors.

Our decision today is based on our belief that more municipalities will join those who have
appointed public defenders to represent indigent defendants (or who pay designated
counsel to do so), thereby not only relieving the bar of this burden but increasing the
likelihood of effective, fair, and equal representation of the poor, as well as more efficient
operation of the municipal court. If that belief proves incorrect, we assume the Legislature
will address this problem. Cf. State v. Rush, 46 N.J. 399, 413, 217 A.2d 441 (1966) ("[1]f
legislation [is] necessary, it is idle to suppose it [will] not be enacted."). Put differently,
although most unsatisfactory, the situation today does not call for statewide action by this
Court. We cannot *596 forever accept a system so clearly inefficient, historically unfair, and
potentially unconstitutional. We stay our hand only because we believe other branches of
government, state, county, and local, are equally able to address the problem, equally
committed to meeting the constitutional obligation, and equally concerned with the
unfairness that inevitably affects the present system.

We may be forced, however, to consider appropriate action in some areas of the state. For
instance, as noted later, Jersey City, which has had a public defender system since 1973,
recently terminated it (effective July 1, 1991), forcing the municipal court to assign counsel
to indigent defendants without compensation. The extent of potential unfairness to
defendants and to the bar may be unacceptable, even considering our policy favoring
voluntary cooperation. The basis for our decision today the voluntary movement of
municipalities towards public defender systems or paid counsel is seriously threatened by
this development.

I

The trial court's decision sustained the constitutionality of the system of attorney
representation then in effect. It did so because of our decision in Rush, not because it
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agreed. Indeed, it explicitly found the system of assigning counsel not only unfair and
inefficient but unconstitutional. It believed, however, that to so rule was beyond its power
in view of the decision in Rush and the Appellate Division decisions that followed. The
Appellate Division agreed. Madden v. Delran, No. A-5602-87 (App.Div. June 29, 1989). As
the trial court said, "[t]he issue is now ripe for the Supreme Court's consideration."
Madden v. Delran, No. L-099058-86 at 22 (Law Div. June 15, 1988).

II

The legal setting is familiar. The municipal court assigned plaintiff to represent an indigent
defendant accused of driving *597 while intoxicated. On completion of the case he
submitted his bill for counsel fees to the municipality, which declined to pay. We may
assume that he knew the assignment was pro bono, that he would not be paid, and that
under established law he had no legal right to be paid. See In re Antini, 53 N.J. 488, 495,
251 A.2d 291 (1969); Rush, supra, 46 N.J. at 412, 217 A.2d 441; State v. Monaghan, 184 N.J.
Super. 340, 343, 446 A.2d 185 (App.Div. 1982); In re Spann Contempt, 183 N.J. Super. 62,
65, 443 A.2d 239 (App.Div. 1982); Norton v. State, 167 N.J. Super. 212, 216, 400 A.2d 801
(App.Div. 1979). In the best traditions of the bar, he sought to change the established law.
He brought suit for his fees. He did so not for personal gain for when the municipality, after
suit was started, tendered full payment of his bill, he refused it but to remedy the clearly
unsatisfactory system in his county of assigning counsel at the municipal court level.

The trial court treated his refusal to accept payment as having the effect of converting his
suit for legal fees into one for a declaratory judgment that the present system was
unconstitutional and that assigned counsel must be compensated. Various orders and
amended pleadings to that effect were filed. We therefore face the underlying issue of
whether counsel must be compensated when assigned by a municipal court to represent an
indigent defendant constitutionally entitled to counsel because accused of an offense for
which conviction entails a "consequence of magnitude."[1]Rodriguez, supra, 58 N.J. at 295,
277 A.2d 216.

If not for the record in this case, discussed later, the answer would be simple. Every
constitutional claim that plaintiff asserts was disposed of in Rush. The taking of private
property *598 for public use without just compensation, denial of due process, denial of
equal protection, denial of the right to counsel, all were either explicitly or implicitly
rejected in that case. See 46 N.J. at 405-09, 217 A.2d 441. As for the denial of counsel, we
found that it could not be said "that assigned counsel are less qualified than counsel
privately retained," id. at 406, 217 A.2d 441; in response to the contention that "our system
of assignment casts an unequal burden as among members of the profession," we noted
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that our Rule (then R.R. 1:12-9(e)) "[was] designed to distribute the burden equally, subject
only to such variations as may be dictated by the complexity of a case or other
considerations relevant to the objective of full, competent representation," and that the
Rule "seeks to assure such equality of treatment as the subject will permit," id. at 409, 217
A.2d 441; and further, that there was no showing that the plan envisioned by the Rule "has
been enforced unequally, let alone invidiously." Ibid. Concerning all other constitutional
claims, we observed that "the duty to defend the poor is a professional obligation rationally
incidental to the right accorded a small segment of the citizenry to practice law." Id. at 408,
217 A.2d 441. The only qualifications to these holdings were that "conceivably the burden
upon the bar could reach such proportions as to give the due process argument a force it
does not now have," ibid., and implicitly, the further possibility that the equality of burden
as among members of the profession then found might change. Id. at 409, 217 A.2d 441.

Despite the rejection of those constitutional claims, we decided in Rush as a matter of
policy to exercise our power to relieve the bar of its pro bono obligation to defend indigents
accused of crime. Id. at 412, 217 A.2d 441. We did so because the obligation had become
oppressive, even if not unconstitutional, and was likely to become even more so. The
decision was read as requiring the counties thereafter to bear the costs. Antini, supra, 53
N.J. at 491, 251 A.2d 291. In Antini, although we declared that our power in accordance
with Rush to compel payment of assigned counsel for juveniles would apply, we *599
declined to exercise that power because the Legislature, prior to our decision, had required
the Public Defender to handle matters in the juvenile courts where counsel was
constitutionally required. Antini, supra, 53 N.J. at 494, 251 A.2d 291.

Except for the equal protection question, we find no substantial difference between the
record here and that in Rush that calls for fuller treatment of the issues. Witnesses who
indicated their belief that experienced counsel in municipal court provide services superior
to assigned counsel fell short of making out a case of constitutional deprivation. Although
we do not now subscribe to what we said some years ago in Rush to the effect that there is
no difference in the quality of representation, see 46 N.J. at 406, 217 A.2d 441 the extent of
deprivation demonstrated in this case was limited and confined largely to debatable
opinions, albeit from experienced practitioners. Certainly there was no showing that the
present system came even close to threatening a substantial deprivation of the right to the
assistance of competent counsel. Even accepting that in general, a system of paid counsel,
either paid by the court on assignment or supplied through a public defender, results in
better representation than that provided by pro bono counsel, such a showing does not
equate with a constitutional denial of counsel. As has often been noted, the right to counsel
is the right only to the effective assistance of counsel, not to the best counsel. E.g., United
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States v. Rubin, 433 F.2d 442, 444-45 (5th Cir.1970) (and cases cited therein), cert. denied,
401 U.S. 945, 91 S. Ct. 961, 28 L. Ed. 2d 228 (1971). To that we might add that the right to
counsel does not guarantee that all defendants will have exactly the same level of quality in
their representation. It is not only those who cannot afford counsel who may complain that
others have better counsel, for if money is deemed to be an indicator of quality in this field,
inequality touches all legal representation. Somewhat ironically, the plaintiff's claim here
is, at least on this record, inconsistent with a companion claim of unfairness based on the
fact that some courts almost invariably assign only those attorneys who *600 regularly
appear and are therefore the most experienced in municipal court.

We do not mean to suggest that the differences complained of do not exist or that they are
not undesirable. It is obvious that some municipal court cases need experienced counsel,
that these cases are important, and that their numbers are growing. Our ultimate goal is to
meet that need with the cooperation of other branches of government. We would much
prefer a system better designed with equality of representation as one of its main goals. All
we mean is that on the record before us there is no constitutional deprivation.

The claim of a taking of property, either without due process or without just compensation,
U.S Const. amend. V; N.J. Const. art. I, 1 1, although stronger than that presented in Rush,
similarly falls short of showing a constitutional deprivation. The record simply fails to
demonstrate what we posited in Rush as necessary for such an attack to succeed, namely,
that "the burden on the bar [has] reach[ed] such proportions as to give the due process
argument a force" it did not then have.[2]*601 Rush, supra, 46 N.J. at 408, 217 A.2d 441.
All we have is a record that shows that a few lawyers it is not at all clear how many may
have shouldered a heavy burden as a result of multiple assignments. Whether any such
lawyer might have either a due process or a takings claim in his or her own right is not
before us, for as we understand plaintiff's position, he seeks invalidation of the entire
system on these grounds, not individual relief based on the uniqueness of his or anyone
else's circumstances. We must remember that what we found constitutionally permissible
in Rush against similar claims was a system that required pro bono assigned counsel in all
indictable cases throughout the state when the defendant was indigent, the bar bearing the
entire burden, as compared to a municipal system here that affects only a portion of its
cases (because in many municipalities the bar has no burden, public defenders or assigned
paid counsel handling all cases); that the cases involved in Rush concerned indictable
crimes, in general requiring substantially more time on the part of counsel than most
nonindictable offenses tried in municipal court. Although the record before us is
incomplete, we note that in comparison to the 2,600 municipal court assignments in 1986
without compensation, Rush ruled there was no taking at a time (1966) when the total
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annual dispositions in the criminal division was about 13,000, see Annual Report of the
Administrative Director ¥*602 of the Courts (1965-1966), and all indigent defendants
required assignment of counsel without compensation.

The 2,600 assignments in 1986 could have been distributed among the approximately
18,000 active members of the bar then in private practice. Administrative Office of the
Courts & Office of Attorney Ethics, Characteristics of the Bar of the State of New Jersey
1986, at 24 (1987). Because the number of assigned cases (2,600) in 1986 is based on a
survey of all municipal courts, a survey that had a two-thirds response rate, the parties
have extrapolated the figure of 4,000 for the entire state (its accuracy questionable since
insufficient information exists to warrant a straight line extrapolation). Assuming 4,000
cases a year, however, and assuming an equal-distribution system, a practitioner within the
18,000 person private bar could expect to be assigned only one municipal court case every
four-and-a-half years.

The foregoing assumes that the constitutional claims can be maintained in this setting. Our
response in Rush concerning the extent of the burden supports that assumption, although
our prior observation in that same case suggests the contrary. See Rush, supra, 46 N.J. at
408, 217 A.2d 441 ("if one accepts the premise that the duty to defend the poor is a
professional obligation rationally incidental to the right accorded a small segment of the
citizenry to practice law, these claims fall away"). We note some cases that question
whether a lawyer's services are "property" within the constitutional protections involved;
we believe that they are. See supra at 600 n. 2, 601 A.2d at 215 n. 2. We note further the
conclusion of other cases (directly contradicting our observation in Rush) that there is no
enforceable obligation on the part of the bar that can support a system of assignment
without pay as against a constitutional takings claim. That conclusion, although perhaps
appropriate in some jurisdictions, has no place in New Jersey, a state in which the ethical,
enforceable obligation of attorneys to accept *603 such assignments has an unbroken
history from colonial times. See supra at 600 n. 2, 601 A.2d at 215 n. 2.

We reach the main issue in the case, the equal protection claim. In Rush we dismissed that
claim on the assumption that the then-existing Rule assigned cases to counsel in as
equitable a manner as the practicalities of the problem allowed. There was at that time a
Rule in effect that required assignment in each vicinage from a master list, the assignment
to be made "in alphabetical rotation." See Rush, supra, 46 N.J. at 407, 217 A.2d 441
(quoting R.R. 1:12-9(e)). The current Rule requires that "such assignment shall, so far as
practicable, be made either on rotation from the list of available counsel established and
maintained at the direction of the Assignment Judge or under such other system as shall
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have been established by the Assignment Judge with the approval of the Supreme Court."
R. 3:27-2. The record before us suggests that in Burlington County there was no such
system in effect, but it does not establish very much more than that. What we have is direct
evidence of the system of assignment of counsel in a number of municipalities in
Burlington County, a fairly strong inference that all of the municipalities in that county
without public defenders used that system (counsel assigned, to serve without
compensation, based on the frequency of their paid appearances in municipal court), plus
direct testimony that the same system was used in Ocean County. Almost all of the
witnesses' specific testimony was directed solely to Burlington County, their references to a
limited number of other counties giving little clue to the system, if any, used there. As for
the balance of the evidence a survey prepared by the AOC to aid the work of a Supreme
Court committee (see infra at 605, 601 A.2d at 216) it showed that twelve counties use a
county-wide list in making such assignments, seven may conform to the Burlington model,
and two are difficult to characterize.

The point is that the evidence, although clearly indicating a system unfairly affecting a few
attorneys (the number mentioned *604 at trial was ten to fifteen) with a municipal practice
in Burlington County, and perhaps Ocean County, and although suggesting the possibility
of similar conditions in neighboring areas, raises more questions than it answers. We do
not know from the record how counsel are selected for pro bono assignments in the
municipal courts in most of the state, although the AOC survey indicates that a majority of
the counties attempt to conform to the spirit of the Rule by assigning attorneys from a
master list that includes all the attorneys of the vicinage or county.

More than that, there is no quantification of the unfairness. Outside of Burlington County,
we have no idea from the evidence produced how heavy the impact is of "unfair”
assignment systems in other counties. Nor do we know the number of attorneys involved in
those counties where the system is fair. We are left with the possible conclusion that, for
instance, of the 2,600 assignments of counsel pro bono in the municipal courts in 1986, the
overwhelming majority were fairly assigned. That is to say, it is entirely possible that most
were assigned in accordance with a system that attempted to select them at random simply
because they were attorneys. We do not express the opinion that that is the fact, we state
simply what is the state of the record. It is a record that is sufficient, given the objectives of
the Supreme Court's Committee on Court Appointments of Fiduciaries, Counsel and
Experts (the Committee), at whose request the AOC conducted the survey, to evaluate the
efficiency, fairness, and desirability of the present arrangements but insufficient to pass on
a claim of equal protection. See Greenberg v. Kimmelman, 99 N.J. 552, 564-69, 494 A.2d
2094 (1985) (explaining standards of both federal and state equal protection analysis). It is a
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record that may be sufficient to warrant the conclusion that some attorneys in Burlington
County were disproportionately burdened, but not that the entire state system is
constitutionally deficient. We note that thirty-four of Burlington County's thirty-eight
municipal courts now have public defenders.

*605 The trial court, despite its obvious belief that the statewide system was deficient both
on equal protection and takings grounds, concluded that it was bound by Rush and
Appellate Division decisions to sustain the system and to reject plaintiff's claims. Madden,
supra, No. L-099058-86 at 18, 21. It may have been persuaded by the fact that despite
whatever unfairness may have been demonstrated through the witnesses, all that they had
proved was limited to a small part of the state. The survey proof, however, the only proof of
the system statewide, showed approximately 12,500 cases fairly assigned (either to a public
defender or to paid counsel) and 2,600 cases assigned without pay. Only 450 of these
2,600 originated in Burlington and Ocean counties. They may have unfairly and
disproportionately affected a small number of attorneys; we know nothing of the balance.
That is hardly enough to warrant a finding that the statewide system deprives counsel of
the equal protection of the law.

III

This is a most unusual case. We deal not with a statute but with a Court Rule concerning
the matter, a Rule apparently enforced in some areas of the state but not others. We deal
with the imposition of an obligation on a class attorneys intended to be fair and equal but
in fact not fair in some cases, not because of any distinction in the Rule but because of its
implementation in fact. No one claims that the incidence of unfairness follows as a
necessary consequence of the administration of the Rule. Rather, it is clear that any
inequality is unintended, stemming from the independent application of the Rule in
various municipalities and counties.

We hold that under those circumstances the fact that in a state with 45,000 lawyers some
relatively small number may be shouldering a heavier burden than others, and may be
doing so without persuasive reason, is not sufficient to render the entire system invalid.
Some of these very few may be entitled to an *606 exemption from further service, but the
fact that the system does not work with mathematical precision to treat fairly all of those
within the affected class surely cannot result in its invalidity. If, as is possible the record
does not tell us the assignment of counsel without compensation in most counties is fairly
distributed among all attorneys, and in those counties in which it is not, the disparity is
minimal, and that in only two counties, containing a very small proportion of the attorneys
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in the state, is there any substantial unfairness, affecting but a handful of attorneys, then
the system itself is not rendered invalid.

As a practical matter the issue becomes moot based on our resolution of the claims before
us. Henceforth, counsel shall be assigned in each vicinage strictly in accordance with the
mandate of the Rule: a list shall be prepared by the Assignment Judge for each vicinage
that includes every attorney licensed to practice in this state whose primary office is in that
vicinage. Assignment by any municipal court for pro bono representation of indigent
defendants constitutionally entitled to such representation shall be strictly in accordance
with that list, in alphabetical order. Indigency shall be determined by the court uniformly
and in accordance with standards provided by the AOC.

The disadvantages of that system are obvious, but of one thing we are certain: there will be
no disproportionate burden on any attorney in any vicinage except that which occurs by the
luck of the draw for some cases will undoubtedly require more work than others. No
attorney who is authorized to practice law in that county, except for some in government
service, shall be excused. If such assignment would otherwise be impermissible because of
the attorney's relationship to the municipal court judge, the judge shall recuse himself or
herself. The burden thus placed on the municipality to arrange for the substitution of
another municipal court judge, and whatever *607 cost may be involved in that
substitution, is simply an inevitable consequence of its decision not to compensate counsel.

Compliance with the foregoing implementation of the Rule shall commence no later than
May 1, 1992. It shall be monitored in each vicinage by the trial court administrator, who
shall supply its municipal court judges with the list and keep them informed of whose name
is up next in the alphabetical rotation. Prior municipal court experience of the attorney,
prior appearances by the attorney in the municipal court, all of the things that have
resulted in the unfairness that have characterized assignments in Burlington County, shall
have absolutely nothing to do with assignments in the future.[3] Any Assignment Judge
who believes a fairer or more practical system can be instituted shall request permission of
the Chief Justice for a variation on these requirements.

We touch on the problems underlying the foregoing system. With its fairness goes the
possibility, indeed the certainty, that some attorneys will be assigned who have no
experience either in municipal court or indeed in any court. Furthermore, financial
pressures on unpaid counsel can affect their performance. We have lived with that system
in many counties for some time. Real estate attorneys, corporate counsel, experts in
commercial leases, all have been assigned to represent indigent defendants charged with
simple assault, driving while intoxicated; all were required not only to learn how to defend
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those cases but to find out where the courthouse is. We have no doubt that on *608
occasion their inexperience has affected their representation, but the fact is that over these
many years no substantial complaints of a failure of justice have been brought to our
attention.

We do not mean to suggest that such failures have not occurred, but simply that they must
not have been either frequent or substantial, otherwise we would have been informed. We
leave it to the municipal court judges to direct counsel, who will usually inform them of
their concerns, if any, about their competency, to provide substitute counsel when
appropriate, a system explicitly recognized under the old Rules. Ultimately, however, if the
municipal court judge concludes that defendant will not receive effective assistance of
counsel, the judge's obligation will be to select other counsel. No such selection shall occur,
however, until the court concludes that that counsel is unable to obtain a substitute. In
almost all cases that will depend upon his or her financial ability to do so.

We realize that this revised system falls far short of the ideal. A system of public defenders
or paid counsel is clearly far superior to what we order here. We do not order government
to pay for counsel, putting aside the question of our power, only because we believe that the
damage done to the judiciary and to the relationship among the branches of government
would far exceed the damage done by this relatively inefficient system.

The system, thus revised, leaves us still with the distinct possibility of inequality between
counties, attorneys in one county having to bear a heavier burden than those in others. This
inequality has existed, apart from the appointment of counsel, for many years. It exists in
many forms, and its root is the present system, which assigns to the county most of the
costs of the judiciary. Some counties are better able to bear those costs than others, the
result being an inherent inequality between counties in various aspects of the operation of
our system of justice. Some of those inequalities affect counsel *609 even more than the
assignment to represent indigent defendants in the municipal court.

The new system provided for in this opinion, will address most of the inequalities that now
exist, especially those pointed out in this record that exist in Burlington County. There are
other inequalities, however, not initially appearing in this record, brought to our attention
after oral argument, that may call for a different approach. We have been informed, as
noted above, that Jersey City has terminated its public defender system, and that indigent
defendants there are now represented by assigned counsel without compensation. The
impact of this termination has been enormous. The number of cases, the number of
attorneys, the total impact, far exceeds what has occurred in Burlington County.
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Although we decline to invalidate the entire system now in place, we reserve the right to
change it as we have changed it in this opinion and to deal with it differently on a county or
municipal basis if necessary. There are some municipalities that may have some at least
arguable justification for not supplying public defenders or not paying assigned counsel.
Those justifications are almost always financial, based on the relatively minor revenues
flowing from the municipal court or the small number of indigent defendants entitled to
appointed counsel. In Jersey City, however, the municipal court revenues in 1990
apparently exceeded expenditures by at least $5 million, making it one of the most
profitable courts in the state. It accounted for almost 10% of all municipal court cases
added statewide, and 19% of all such cases disposed of. Without minimizing the societal
needs and financial difficulties of Jersey City and other urban areas, it is obvious that the
elimination of the public defender there jeopardizes the entire system. Jersey City has had
a public defender or its equivalent since 1973. Elimination of that office will severely
damage the efficiency of its municipal court and impair the constitutional rights of its
indigent defendants, all at the expense of a bar unable to protect itself because of this
Court's Rules. For Jersey City, *610 the financial gain may be needed, but the cost to justice
is so high that we may be forced to determine whether counsel should be relieved of the
obligation to represent indigent defendants in that court or whether other steps must be
taken.[4] We assume, however, that government will step in to provide the funds at that
point, as we assumed in Rush.

IV

We note other aspects of the equal protection problem. At the time of Rush, there
undoubtedly were disparities in burden between counties, for the system in place at that
time, deemed to satisfy equal protection requirements, assured equality only within the
vicinage. Without doubt some vicinages had a higher number of assigned counsel cases per
attorney than others. Yet despite the existence of that problem on a much broader scale
and for more than 170 years, from at least 1795 to 1966, (see Antini, supra, 53 N.J. at 490,
251 A.2d 291), equal protection was found not to have been violated. The lesser burdens
involved in municipal court assignments have but a short history since 1971 compared to
those involved in Rush.

We also note the imposition of burdens on attorneys that are not inflicted on other
professionals, payment made to attorneys in the public service (e.g., for public defenders)
as compared to the pro bono assignments in private practice, both of which are clearly
justifiable when tested by a rational basis standard. See, e.g., Taxpayers Ass'n of Weymouth
Township, Inc. v. Weymouth Township, 80 N.J. 6, 364 A.2d 1016 (1976), cert. *611 denied,
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430 U.S. 977, 97 S. Ct. 1672, 52 L. Ed. 2d 373 (1977). We note further that the equal
protection problem today apparently exists within vicinages, attorneys practicing primarily
in some municipalities not being assigned to the same extent as those in others. This
problem will no longer exist in the future.

Given our underlying determination that no equal protection violation exists, we need not
pursue the possible bases for justifying what might otherwise constitute invasion of
constitutional rights administrative convenience, fiscal constraints, the differences in
expertise between those assigned and those not assigned, and the like. The same may be
said for the possibility that those not assigned to serve pro bono in the municipal courts are
doing substantial pro bono work in other areas. That the totality of pro bono work done by
the bar far exceeds that done in representing indigent defendants in municipal courts we
have no doubt. If, however, the disproportionate burden experienced by attorneys assigned
in municipal court is fairly offset by the burdens voluntarily assumed in the many other
areas of pro bono service, it is a happenstance, for the system has not yet been perfected to
achieve that kind of equality. We note the constructive recommendations of the
Committee, chaired by Judge Serpentelli, that would achieve such a balance, giving the
judiciary the responsibility for measuring all pro bono service by attorneys and considering
such service both in assigning further pro bono work, as well as in making fee-generating
appointments. Final Report of the Supreme Court Committee on Court Appointments of
Fiduciaries, Counsel and Experts, reprinted at 125 N.J.L.J. 52, 59 (March 29, 1990) [the
"Committee Report"]. The AOC is in the process of designing a computerized record-
keeping system for that purpose. Those recommendations, when implemented the task is
most complex will make it possible to relieve counsel of municipal court assignments if off-
setting pro bono work has been performed.

*612' V

A further question before us, not involved in Rush, is the effect on the Public Defender Act,
N.J.S.A. 2A:158A-1 to -25, of the amendment requiring representation in municipal court
of indigent defendants constitutionally entitled to counsel. N.J.S.A. 2A:158A-5.2. All
parties agree that the Legislature continually failed to fund its statutorily imposed
obligation, and the trial court, following Spann, supra, 183 N.J. Super. at 65, 443 A.2d 239,
and Norton, supra, 167 N.J. Super. at 216, 400 A.2d 801, concluded that the obligation was
therefore unenforceable. As we noted in Division of Youth and Family Services v. D.C., 118
N.J. 388, 399, 571 A.2d 1295 (1990), "even if a party is clearly entitled to compensation ...
[flinding no funds available for that purpose," the judiciary cannot compel the
appropriation to satisfy the obligation. "Whether or not petitioners receive the money to
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which they are clearly entitled rests exclusively with the Legislature." Id. at 400, 571 A.2d
1295. We decline to use this occasion to delve into the possibility of using funds
appropriated to the Public Advocate in a somewhat different way from that indicated by the
Legislature and the possible conflict between the Appropriations Clause, N.J. Const. art.
VIII, § 2, 1 2, and the constitutional obligation to provide counsel that might be involved.
See Robinson v. Cahill, 67 N.J. 333, 354-55, 339 A.2d 193 (1975). As the Public Defender
notes, assuming the size of the appropriation cannot be increased, any order redistributing
the funds will either result in diminishing the services available to indicted indigent
defendants or will exhaust all of the funds available for defense of indigents before the end
of the fiscal year.

VI

We decline to decide whether we have the power to require municipalities to pay counsel in
assigned cases in the municipal court. We have implied in the past that we do. See Antini,
supra, 53 N.J. at 495, 251 A.2d 291. That power may *613 derive from the same
considerations mentioned in Rush (for the municipal court may fairly be regarded as an
integral part of the system of criminal justice under the responsibility of the prosecutor); it
may derive from the logic of Antini (implying that the juvenile-justice system is part of the
criminal justice system, part of the prosecutor's responsibility funded by the counties); it
may derive from the Public Defender Act; or, it may derive from this Court's responsibility
to assure that its most fundamental obligation, the provision of constitutionally-required
assistance of counsel to indigent defendants in criminal and quasi-criminal matters, is
satisfied, and from its exclusive power over the administration of justice, including the
administration of the municipal courts. Cf. Division of Youth and Family Servs., supra, 118
N.J. at 399-400, 571 A.2d 1295 (Court's power to order the "disbursement of public funds"
limited to situations in which funds are "constitutionally mandated"); In re 1987 Essex
County Judicial Budget Impasse, 109 N.J. 89, 533 A.2d 961 (1987) (courts may require
counties to reasonably fund their courts); see also Knox County Council v. State ex rel.
McCormick, 217 Ind. 493, 29 N.E.2d 405 (1940) (requiring counties to fund their courts is
within the inherent power of court). At the very least, municipalities clearly have the
authority (and have exercised it for many years) to pay for public defenders, (see, e.g.,
N.J.S.A. 2A:8-13, 40:6A-1), as we found counties did for assigned counsel in Rush; and, as
there, sufficient authority may exist not only to withdraw counsel but, implicitly, to fix the
payment obligation when the authority to pay exists. No violence to legislative intent would
result, for, though unfunded, government's general obligation to meet this need has been
explicitly recognized by statute.[5]
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On the other hand, a judicial order directed at municipalities would lose the flexibility of
the current system in which many *614 municipalities provide a public defender or paid
counsel on a voluntary basis. A statewide mandatory structure for all would undoubtedly
have to consider issues of uniformity, e.g., comparable pay for all public defenders
throughout the state, appointment of public defenders perhaps on a regional basis if local
conditions do not justify a single defender, options for payment of assigned counsel subject
to detailed standards. In short, we would be developing standards in an area ordinarily
reserved to the Legislature and the Executive and presumptively better left there.

We note that the remedy we have selected conforms generally to the recommendations of
the Committee "for designation of attorneys from a central appointment list of attorneys
practicing in the particular county, or those attorneys residing in the county if they have
designated that county as their preference for appointing purposes.... Designated attorneys
would be allowed the option of employing substitute attorneys; however, they would retain
responsibility for the representation provided to indigent defendants.”" Committee Report,
supra, at 61.

We realize that it is the bar that is bearing the burden of our restraint reflected in this
decision. We trust that the bar understands the strong policy considerations that have
persuaded us. As has so often been the case, it is the bar that makes the system work, often
without compensation.

Our current system is unworthy of the traditions of this state. We note that legislation
proposed by the Law Revision Commission would require every municipality to provide a
public defender for the municipal courts. New Jersey Law Revision Report &
Recommendations Relating to Municipal Courts, (November 1991) at 14 (proposed N.J.S.A.
2B:12-27). We have no doubt that that is the ideal system, not ideal in the sense of
unrealistic but ideal in the sense of the best system to meet the constitutional requirement.
It is the most efficient, the fairest, the most likely to achieve equal and effective
representation of indigent defendants at the least cost. It is a *615 system that should be
instituted by other branches of government. We urge them to act and trust they will. The
victim in the present system is not the bar, but the poor.

The judgment of the Appellate Division is modified to conform to our decision. The system
is constitutional but must be revised.

For modification Chief Justice WILENTZ, and Justices CLIFFORD, HANDLER, POLLOCK,
O'HERN, GARIBALDI and STEIN 7.
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Opposed None.
NOTES

[1] We note, and reject, various objections raised by the Public Defender concerning
standing, justiciability, mootness, and the propriety of declaratory judgment relief.
Whatever persuasiveness these objections may have, we nonetheless choose to reach the
issues raised on their merits because of their obvious public importance.

[2] We recognize that courts in other states, examining the takings claim, have concluded
that lawyers must receive compensation for mandatory indigent representation. E.g.,
Pruett v. State, 574 So. 2d 1342, 1355-56 (Miss. 1990) (Robertson, J., concurring), and
cases cited therein. Such a holding is by no means uniform, and many states have
concluded that uncompensated mandatory indigent representation does not violate the
Takings Clause of either their state constitution or the Constitution of the United States.
E.g., Williamson v. Vardeman, 674 F.2d 1211 (8th Cir.1982); Huskey v. State, 743 S.W.2d
609 (Tenn. 1988).

Among those courts that have concluded that such a system is unconstitutional, several
have found, under their respective state constitutions, a taking only where an attorney was
required to expend funds out-of-pocket without full reimbursement; no taking occurred
where, as here, an attorney was required to furnish services without compensation.
Stephan v. Smith, 242 Kan. 336, 747 P.2d 816, 842 (1987); State ex rel. Partain v. Oakley,
159 W. Va. 805, 227 S.E.2d 314 (1976). Still other courts, again under their own
constitutions, have found a taking only after concluding that the historical arguments in
favor of compulsory representation are not as compelling as once thought. DeLisio v.
Alaska Superior Court, 740 P.2d 437, 441 (Alaska 1987); Pruett, supra, 574 So. 2d at 1357;
Jewell v. Maynard, 181 W. Va. 571, 383 S.E.2d 536, 543 (1989). However, New Jersey's
historical experience is much different from that of the other states. Compulsory
representation of indigents in this state dates back at least until March 6, 1795, when our
Legislature adopted what was apparently the first compulsory representation statute in the
nation. Arnold S. Trebach, The Indigent Defendant, 11 Rutgers L.Rev. 625, 629 (1956). This
statute provided that "[t]he court before whom any person shall be tried upon indictment,
is hereby authorized and required to assign to such person, if not of ability to procure
counsel, such counsel, not exceeding two, as he or she shall desire." William S. Pennington,
The Laws of the State of New Jersey, 1703-1820, 162 at 184 (1821). Because of that
difference, and because of our takings holding in Rush, we decline to follow the approach of
those jurisdictions that have found such a system unconstitutional.
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[3] The record indicates concern, at least in Burlington, that appointment of attorneys from
large firms as municipal court judges has had the effect of insulating substantial groups of
attorneys from these assignments. We find that somewhat difficult to understand in view of
the Rule's specific exemption from the disqualifications that would otherwise apply when
the assignment is to serve an indigent defendant. R. 1:15-4. Presumably there is
disqualification pursuant to Rule 1:12-1(f) or Canon 3 C(1) of the Code of Judicial Conduct,
when the attorney is assigned to a case in the very municipality where his or her partner
acts as municipal court judge. We do not intend even that disqualification to apply in that
manner in the future. The judge, not the attorney, shall be disqualified.

[4] If similar situations jeopardizing statewide cooperation occur elsewhere, we shall
consider similar action.

In a prior situation involving a failure of justice, not related to the representation of
indigent defendants, the Assignment Judge of Hudson County ordered that all new actions
instituted in the Municipal court of North Bergen be conducted by a Superior Court Judge
at the Special Civil Part of the Superior Court in Jersey City. (Administrative Order,
January 22, 1987). We note also that two suits have recently been filed to compel Jersey
City to reinstate its public defender system.

[5] We note further the recent legislation recognizing municipal power to pay assigned
counsel in municipal court. L. 1991, c. 337 (expanding lien of municipality for its cost of
assigned counsel).

Some case metadata and case summaries were written with the help of AI, which can produce
inaccuracies. You should read the full case before relying on it for legal research purposes.
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Synopsis
Background: Volunteer lawyers organization filed an
inquiry regarding whether a volunteer lawyer may represent
a low-income debtor in a “no asset” Chapter 7 bankruptcy
proceeding if the lawyer's firm represents one or more of
the debtor's creditors in unrelated matters. The Supreme
Court Advisory Committee on Professional Ethics concluded
that both clients must be informed and decide whether they
consent to waive the conflict. Organization petitioned for
review.

Holding: The Supreme Court, Rabner, C.J., held that
participation in the program under such circumstances does
not pose a conflict of interest under rules of professional
conduct.

Advisory Committee reversed.

West Headnotes (1)

[1] Attorney and Client
&= Bankruptcy

Volunteer lawyers, participating in pro bono
lega clinic, representing low-income debtorsin
“no asset” Chapter 7 bankruptcy matters, do
not have a conflict of interest under rules of
professional conduct if their firm represents one
or more of the debtor's creditorsin an unrelated
matter, aswould posea*“ significant risk” that the
volunteer lawyer's representation of either client
would be “materialy limited.” RPC 1.7(a)(2).

Cases that cite this headnote
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Attorneysand Law Firms

*666 Catherine Weiss argued the cause for appellant
Volunteer Lawyers for Justice (Lowenstein Sandler,
attorneys; Ms. Weiss and Joseph A. Fischetti, Roseland, on
the briefs).

Michael C. Walters, Assistant Attorney General, argued the
cause for respondent Advisory Committee on Professional
Ethics (John J. Hoffman, Acting Attorney General of New
Jersey, attorney; Melissa H. Raksa, Assistant Attorney
General, of counsel).

Susan A. Feeney argued the cause for amicus curiae New
Jersey State Bar Association (Ralph J. Lamparello, President
and McCarter & English, attorneys; Ms. Feeney, Emily B.
Goldberg, and Judah Skoff, Newark, on the brief).

Steven R. Marino, Short Hills, argued the cause for amici
curiae Pro Bono Ingtitute, Jessica Kitson, and Jill Friedman
(DLA Piper, attorneys).

Opinion
Chief Justice RABNER delivered the opinion of the Court.

This case involves people who have incurred debts, have no
assets to repay them, and want to discharge those debts in
bankruptcy court. In the years since the recent downturn in
the economy, tens of thousands of New Jersey residents have
found themselves in that situation. Because they do not have
enough money to pay for alawyer, too many peoplehave been
forced to represent themselves as they navigate the technical
field of bankruptcy law.

In response, Volunteer Lawyers for Justice (VLJ), a legal
services organization, created a bankruptcy clinic to assist
low-income debtors who have no assets to distribute. VLJ
and the volunteer lawyers who work with the group screen
potential clientsin an effort to avoid conflicts of interest.

A number of volunteer attorneys work at alaw firm that also
represents large, *667 institutional creditors in unrelated
matters. VLJ represents that other potential volunteers are
reluctant to participatein the clinic because of possibleethical
objections.

VLJ therefore turned to the Advisory Committee on
Professional Ethics (ACPE) for guidance and posed the
following question: can a volunteer lawyer represent a low-
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income debtor in a Chapter 7 bankruptcy proceeding if the
lawyer's firm represents one or more of the debtor's creditors
in unrelated matters? In other words, if a potential pro bono
bankruptcy client owes thousands of dollars in credit card
debt to abank, and thebank isaclient of thefirminanentirely
different legal matter, can a lawyer at the firm volunteer to
represent the debtor in bankruptcy court?

The ACPE concluded that both clients must be informed
and “decide whether they consent to waive the conflict.”
Particularly in light of the nature of Chapter 7 bankruptcy
proceedings, and the standards that govern the clinic and
pro bono counsel, we do not agree. We do not believe that
participation in the program poses a conflict of interest under
the Rules of Professional Conduct (RPC). See RPC 1.7(a)(2).
Asaresult, we conclude that this valuable pro bono effort can
continue to operate with appropriate safeguards.

A.

VLJ provides free legal services to low-income residents of
New Jersey on awide range of civil issues. Since the start of
the recent recession, agrowing number of people have sought
help to discharge debts they cannot pay. To address part of
the problem, VL Jand Merck, apharmaceutical company with
an in-house legal staff, established a volunteer bankruptcy
clinic in 2009 to assist low-income people prepare and file
bankruptcy petitions and to represent them at hearings. The
clinic serves indigent clients in Bergen, Essex, Hudson,
Morris, Passaic, Sussex, and Union Counties.

In 2010, VLJ and Merck enlisted the help of lawyers in
the bankruptcy department at Lowenstein Sandler, a large
New Jersey law firm. The firm also represents institutional
creditors in matters unrelated to VL Js cases.

To screen for potential conflicts, VLI and the firm
implemented various safeguards, following the lead of ethics
committeesin New York City and Boston. Both committees
had approved similar pro bono bankruptcy programs that are
discussed below.

The clinic operates in the following way. When a debtor
considering filing for bankruptcy contacts VLJ, the group
initially determines if the person qualifies for its help.
The clinic only represents low-income individuals with “no
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assets’ for purposes of Chapter 7 bankruptcy cases. VLJ
thus examines each debtor's finances and turns away anyone
with assets available for distribution to creditors or an annual
income of about $27,500 or more. VLJ sometimes refers
debtors with minimal assets to other pro bono attorneys
outside the clinic.

For debtors who qualify, VLJ collects the documents needed
to file a Chapter 7 petition, including a list of outstanding
debts; gathers the names of attorneys or collection agencies
that creditors may have hired; and sends the information to
a volunteer attorney. Both attorneys and paralegals at VLJ
conduct the initial screening.

Once volunteer attorneys at the firm receive the information,
they conduct a conflict check on each relevant person or
*668 entity in the client file before contacting the debtor.
Potential conflictsinvolving other mattershandled by thefirm
are identified in that way. The firm, like VLJ, also confirms
that the debtor has no assets available for distribution.

Attorneys declineto take the caseif the conflict check reveals
that the firm represents or has represented one of the debtor's
creditorsin amatter related to the debtor. If acreditor thefirm
represents has brought a lawsuit or collection action against
the debtor in an unrelated matter, the attorneys also decline
the debtor's case. Otherwise, the attorneys generally accept
the representation, even if the firm represents one or more of
the debtor's creditors in unrelated matters.

When volunteer attorneys meet with debtors, they confirm
the above conditions. Consistent with the recommendations
of ethics panelsin New York City and Boston, the attorneys
also ask whether

the case involves only one creditor;
the client has granted any new liens or
made any non-routine paymentsin the
past ninety days;, any of the debtsto be
discharged is of asufficient sizethat it
is likely to have a material impact on
the creditor's bottom line; other facts
suggest an unusual or disproportionate
impact on any particular creditor;
and other forms of bankruptcy relief
or alternatives to bankruptcy warrant
consideration.

Answers to those questions may identify additional conflicts.
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After the conflict check is completed, the firm prepares an
engagement letter for the debtor to sign. The letter informs
the debtor that the firm will withdraw from representation
if a conflict of interest arises, including if a creditor the
firm represents objects to the bankruptcy petition or starts an
adversary proceeding against the debtor.

The letter also informs the debtor of the scope of the firm's
representation. Among other things, the firm will prepare and
file the debtor's Chapter 7 bankruptcy petition and represent
the debtor at a meeting of the creditors under the Bankruptcy
Code, sometimes referred to asa“ section 341 mesting.” That
meeting takes place before any debts may be discharged and
gives creditors an opportunity to question the debtor under
oath. VLJ represents that no creditors have appeared at the
section 341 meetings of any pro bono clients.

As of December 2012, more than fifty volunteer attorneys
had represented approximately one hundred pro bono clients
through the clinic. VLJ had approached additional lawyers
at other firms to recruit them as volunteers. It represents
that those attorneys were hesitant to participate in the clinic
becausethey represent creditorsin unrelated mattersand were
concerned about possible conflicts of interest issues.

B.

To clarify the issue, VLJ sent a forma inquiry to the
ACPE on December 2, 2012. The ACPE is a committee
of the Supreme Court that addresses questions about the
“proper conduct” of lawyers under the RPCs. R. 1:19-2. VLJ
asked the Committee “whether avolunteer pro bono attorney
may represent low-income debtors in seeking relief under
Chapter 7 of the Bankruptcy Code even if the attorney's firm
represents creditors of those debtors in unrelated matters.”

The ACPE responded in the form of a written opinion dated
May 10, 2013. It concluded that “lawyers need to inform
creditor clientsof their participation in the program and obtain
consent” beforethey *669 can represent a debtor who “has
obligations to the creditor client.”

The ACPE recognized that a lawyer's representation of a
debtor in a “no-asset” Chapter 7 bankruptcy case did not
create a direct conflict of interest with a creditor. See RPC
1.7(a)(1). The ACPE's opinion letter focused on RPC 1.7(a)
(2) instead, which provides that a conflict of interest exists
when “there is a significant risk that the representation of
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one or more clients will be materially limited by the lawyer's
responsibilities to another client.”

The Committee observed that athough these cases
presumably involve small amounts of money, a creditor may
object based on “loyalty concerns or other non-monetary
interests.” According to the ACPE, therefore, the lawyer
“could be materially limited by obligations to the creditor
client and a conflict would arise.” The Committee could not
“find, as a categorical matter, that in all cases there would be
no material limitation onthelawyer'srepresentation.” It noted
that “an unreasonable client may have inflated expectations
of loyalty”; “that not all clients would be content if their
lawyer represents debtors in such proceedings’; and that
even if adverse interests are indirect, “there is a risk that
the representation will be materially limited.” It thus directed
volunteer lawyerstoinform both clients*” of their participation
in the program and obtain consent.”

We granted VLJs petition for review of the ACPE's final
action under Rule 1:19-8. 216 N.J. 12, 76 A.3d 531 (2013).
We also granted motions from the New Jersey State Bar
Association as well as the Pro Bono Institute, along with two
individuals who direct public interest programs at Rutgers
School of Law—Newark and -Camden, to appear as amici
curiae.

VLJ argues that the ACPE misapplied RPC 1.7(a)(2). The
group contends that the ACPE erred in finding a conflict
under the rule because there is no “significant risk” that an
attorney's pro bono representation of a low-income Chapter
7 debtor will “materialy limit” his or her representation of
one of the debtor's creditorsin an unrelated matter. According
to VLJ, the risk of a conflict of interest is remote. VLJ also
maintains that the ACPE effectively revived the “ appearance
of impropriety” standard and failed to take account of the
safeguards in the clinic's screening measures and conflicts
checks. VLJpointsto other ethics opinionsin New Y ork City
and Boston that have approved nearly identical programs. In
addition, VLJargues that attorneys serve an important public
interest when they provide specialized legal servicesto low-
income debtors on a pro bono basis.

The Attorney General, appearing on behalf of the ACPE,
argues that the Committee's opinion is correct. The Attorney
General notes that the interests of a creditor and debtor
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in a Chapter 7 bankruptcy may be indirectly adverse and
that, in some instances, there may be a significant risk
that the lawyer's representation will be materially limited.
In addition, the Attorney General suggests that opinions
from jurisdictions that require consent from both clients in
comparable bankruptcy matters should be given more weight
than rulings by ethics committees in New York City and
Boston.

The New Jersey State Bar Association (NJSBA) argues that
the standard the ACPE articulated is inconsistent with the
plain meaning of RPC 1.7(a)(2). The NJSBA also contends
that the ACPE failed to consider relevant bankruptcy rules
that permit court-appointed trustees to hire lawyers who may
represent creditors *670 in unrelated matters. The NJSBA
presents other arguments that echo VLJs position. Among
other points, the NJSBA stressesthat the ACPE's opinion will
have a negative effect on pro bono efforts that are needed to
help low-income residents in New Jersey.

The Pro Bono Institute, a non-profit organization that
provides research and assistance to legal groups seeking to
help the poor and others, and two individuals who oversee
public interest programs at Rutgers School of Law—Newark
and -Camden, presented a combined brief as amici. They
document the need for pro bono representation, nationally and
in New Jersey, and the recent increase in pro se Chapter 7
filings. LikeVLJand theNJSBA, amici arguethat thislack of
representation creates a gap in the administration of justice,
which pro bono programs can help close.

We briefly review certain features of federal bankruptcy law
to provide context for this matter.

“The principa purpose of the Bankruptcy Code isto grant a
‘fresh start’ to the * honest but unfortunate debtor.” ” Marrama
v. Citizens Bank of Mass., 549 U.S. 365, 367, 127 S.Ct. 1105,
1107, 166 L.Ed.2d 956, 961-62 (2007) (citation omitted).
Chapter 7 of the Bankruptcy Code provides a straightforward
framework (@) to discharge an individual debtor's unpaid
debts, to the extent the law alows, and (b) to distribute
any non-exempt assets among creditors in an equitable way.
Collier on Bankruptcy 1 1.07[1][a][i] (Alan N. Resnick
& Henry J. Sommer eds., 16th ed.). Chapter 7 outlines a
mechanism to take control of a debtor's property, sell it, and
distribute the proceeds to creditors. Id. at 1 1.07[1][a]. But
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many Chapter 7 cases—Ilike the ones VLJ handles—are “no-
asset” cases in which the debtor has no property to distribute
and the creditor may receive nothing. Id. at § 1.07[1][a][1],

-[41[f].

In atypical Chapter 7 case, “the debtor files a petition for
bankruptcy in which he lists his debts or his creditors; [and]
the petition constitutes an order for relief.” Tenn. Sudent
Assistance Corp. v. Hood, 541 U.S. 440, 447, 124 S.Ct. 1905,
1910, 158 L.Ed.2d 764, 775 (2004) (citations omitted). The
court clerk, in turn, “notifies the debtor's creditors of the
order.” Ibid.

Within a reasonable amount of time, a trustee then convenes
and presides over a “meeting of creditors,” in accordance
with section 341 of the Bankruptcy Code. 11 U.SC.A. §
341(a). The debtor must attend the section 341 meeting and
“submit to examination” under oath by any creditors that
choose to attend. Collier, supra, 1 1.07[1][c]. The meeting is
not aformal judicial proceeding; it is not conducted in court,
and the bankruptcy judge may not attend. See 11 U.SC.A. §
341(c).

A creditor can file a complaint and object to the discharge
of debt. See Daniel R. Cowans, Bankruptcy Law & Practice
§ 5.5 at 68-70 (7th ed.1998). The grounds for objection,
though, are limited by statute. See 11 U.SC.A. § 727(a)
(listing, among other grounds, when debtor has transferred,
destroyed, or conceal ed property with intent to defraud, or has
knowingly madefal se oath in bankruptcy case). |n most cases,
creditorsdo not object, see Cowans, supra, §5.3 at 62; it “can
be expensive” to do so, and “not overly productive” to collect
from a debtor whose dischargeis denied, id. at § 5.4 at 65.

Unless a debtor has committed a prohibited act listed in
section 727, the discharge of debt isnot discretionary. Rather,
“the debtor is entitled to a full discharge and release from
al [dischargeable] debts.” Collier, supra, T 1.07[1][d][i]
(emphasis added) (citations omitted); see also *671 11
U.S.C.A.8727(a) (providing that “ court shall grant the debtor
adischarge,” absent listed circumstances (emphasis added)).

Most Chapter 7 cases, asaresult, are straightforward and non-
adversarial. The structured proceedings, guided by federal
law, can be resolved quickly and without disputes. See
Berliner v. Pappalardo (In re Puffer), 674 F.3d 78, 80 (1st
Cir.2012). As one bankruptcy judge observed in the context
of reviewing a fee application, “the services required in a
Chapter 7 case, i.e., thefiling of papers and attendance at a §
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341 meeting for about five minutes, are, like those performed
in an uncontested divorce, among the simplest of non-
adversarial legal problemswhich any lawyer will encounter.”
Inre Patronek, 121 B.R. 728, 734 (Bankr.E.D.Pa.1990).

Most debtors seek bankruptcy relief under Chapter 7.
Collier, supra, 1 1.07 [1]. In New Jersey, about seventy-
five percent of al bankruptcy filings are submitted
by individuals under Chapter 7. See Admin. Office of
the U.S. Cts, U.S Bankr.Cts—Bus. and Nonbusiness
Cases Commenced, by Ch. of the Bankr.Code During
the 12-Month Period Ending Mar. 31, 2014, Table F-2,
Www.uscourts.  gov/uscourts/statistics/bankruptcystatistics/
bankruptcyfilings/2014/0314_f2. pdf (last visited June 5,
2014).

A far smaller number of debtors proceed under Chapter
13 of the Bankruptcy Code, ibid., which provides for a
very different approach. Under Chapter 13, debtors with a
regular income can hold onto their assets and pay off their
debt to creditors over time. Collier, supra, § 1.07[5][c].
Debts are only discharged once a repayment plan has been
completed. Id. at 1 1.07[5][€]. Thus, athough Chapter 7 and
13 proceedings have similar aims, they “are poles apart in the
means employed” to achieve them. Id. at 1 1300.02.

V.

We consider the question presented—whether volunteer
lawyers who represent low-income persons in “no asset”
Chapter 7 bankruptcy matters have a conflict if their firm
represents a creditor in an unrelated matter—in light of RPC
1.7. Because the Court has plenary authority to regulate the
legal professionin New Jersey, we review thisissue de novo.
See N.J. Const. art. VI, 8§ 2, 13; In re Sup. Ct. Adv. Comm.
on Prof'l Ethics Op. No. 697, 188 N.J. 549, 554, 911 A.2d 51
(2006); InreLiVoalsi, 85N.J. 576, 585, 428 A.2d 1268 (1981).

RPC 1.7 provides as follows:

() Except as provided in paragraph (b), alawyer shall not
represent aclient if therepresentation involvesaconcurrent
conflict of interest. A concurrent conflict of interest exists
if:

(1) the representation of one client will be directly
adverse to another client; or
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(2) there is a significant risk that the representation
of one or more clients will be materialy limited by
the lawyer's responsihilities to another client, a former
client, or athird person or by a persona interest of the

lawyer.

(b) Notwithstanding the existence of a concurrent conflict
of interest under paragraph (&), a lawyer may represent a
clientif:

(1) each affected client gives informed consent,
confirmed in writing, after full disclosure and
consultation ...

The parties do not suggest that representation of a low-
income debtor is“directly adverse” to acreditor that the firm
represents in an unrelated matter. Our focus, therefore, ison
section (a)(2). That clause outlines the proper framework for
analysis: aconflict existsif thereisa“significant risk” that a
volunteer lawyer's *672 representation of an indigent client
in a Chapter 7 proceeding “will be materialy limited by the
lawyer's responsibilities’ to a creditor the firm represents in
an unrelated matter, or vice versa. RPC 1.7(3)(2).

The Court adopted the ABA (American Bar Association)
Model Rules of Professional Conduct in 1984 “to harmonize
New Jersey's standards with the Model Rules and to provide
clear, enforceable standards of behavior for lawyers.” Sate
v. Rue, 175 N.J. 1, 14, 811 A.2d 425 (2002). The officid
ABA comments to the RPCs can assist in interpreting them.
Introduction to Rules of Professional Conduct, Kevin H.
Michels, New Jersey Attorney Ethics, Appendix A2 at 1257
(2014).

Comment 8 to the relevant model rule addresses what
congtitutes a significant risk of a material limitation. See
Model Rules of Profl Conduct R. 1.7 cmt. 8 (2013). The
comment explains that the “mere possibility of subsequent
harm does not itself require disclosure and consent.” Ibid.
Instead, there must be “a significant risk that a lawyer's
ability to consider, recommend or carry out an appropriate
course of action for the client will be materially limited as
a result of the lawyer's other responsibilities or interests.”
Ibid. To identify such a risk, “[t]he critica questions are
the likelihood that a difference in interests” will arise, and
“if it does, whether it will materidly interfere with the
lawyer's independent professional judgment in considering
aternatives or foreclose courses of action that reasonably
should be pursued on behalf of theclient.” 1bid. For example,
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an attorney “asked to represent several people seekingtoform
ajoint ventureislikely to be materialy limited in the lawyer's
ability to recommend or advocate all possible positions that
each might take because of the lawyer's duty of loyalty to the
others.” Ibid.

Lawyers are called upon to make the above determination
whenever they consider representing a new client with a
connection to another client. RPC 1.7 requires counsdl to
exercise professional judgment about the possibility of a
concurrent conflict under the circumstances; the rule does not
requireattorneysto notify aclient and get consent unlessthere
isasignificant risk that one client's interests will materially
limit the lawyer's obligations to the other.

V.

Advisory committees in other states have considered
comparable programs, and two of them have approved pro
bono Chapter 7 bankruptcy initiatives similar to the clinic's
efforts.

In New York City, the Bar Association's Committee on
Professional and Judicia Ethics considered anearly identical
pro bono program. See The Assn of the Bar of the City of
N.Y. Comm. on Prof'l and Judicia Ethics, Formal Op. 2005—
01, 1 (2005). It concluded that, under certain conditions,
volunteer lawyers from large commercial law firms could
simultaneously represent both low-income debtorsin Chapter
7 bankruptcy cases, and their creditors in unrelated matters,
without giving rise to a conflict of interest. Id. at 1, 8.

The opinion observed that Chapter 7 proceedings are
“[ulnlike the commencement of litigation—which by
definition is brought directly against one or more parties on
behalf of another party with an adverseinterest.” Id. at 5. “[A]
typical Chapter 7 case,” by contrast, “isan in rem proceeding
that triggers the automatic operation of astatutory framework
for marshaling and distributing assets and discharging debt.”
Ibid. Absent an objection, debts are discharged “ by automatic
operation of statute.” lbid. The committee *673 noted that
“there is no adversity between debtor and creditor” under the
relevant ethical rules* unless and until acreditor objects.” Id.
at 6. It also considered “ adversity of anindirect nature.” 1bid.

The committee explained that its analysis might be different

under other circumstances: if the prospective client were
involved in litigation or a dispute with a client of the
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firm; if the firm represented institutional clients in consumer
collection actions; if the debtor “had no non-exempt assets
and only asingle creditor” that the firm represented, in which
casethefiling of aChapter 7 petition could appear to be“more
directly aimed at that particular creditor”; if the debtor “had
granted new liens.... or made nonroutine payments within the
past 90 days”; or if the " client's personal circumstances made
it advisable for him or her to consider ... forms of bankruptcy
relief” other than Chapter 7. 1d. at 6-7. Asnoted above, VLJs
clinic seeks to avoid handling those types of cases.

In addition, the committee concluded that if acreditor objects
to the discharge of a debt, or takes some other action against
the debtor, the volunteer lawyer “ cannot represent the debtor”
without getting “any necessary consent.” Id. at 8. The clinic
follows that approach as well.

Three years later, the Boston Bar Association's Ethics
Committee approved asimilar pro bono bankruptcy initiative.
Bos. Bar Assn Ethics Comm., Op. 200801, 1 (2008). The
committee found that, “[a]bsent special circumstances, ... the
proposed representation does not give rise to a conflict of
interest” under arule comparableto RPC 1.7. Id. at 10.

Like the New Y ork opinion, the Boston committee remarked
that “in ordinary circumstances a Chapter 7 Petition is not
directed ‘against’ any particular creditor. Thusit] is not like
filing a lawsuit on behalf of one creditor against another
creditor” or “a debtor against a creditor.” Id. a 5. The
committee also compared volunteer lawyers to attorneys
appointed by a bankruptcy trustee “ ‘who have multiple
representations involving creditors and the debtor’ ” in
unrelated matters. 1d. at 67 (quoting 1 Collier on Bankruptcy
18.03[9][b] (Alan N. Resnick & Henry J. Sommer eds., 15th
ed. rev.) (citing 11 U.SC.A. § 327)).

In addition, the committee credited the initiative for
taking “appropriate steps to identify and avoid any specid
circumstances where the lawyer's ability to act could be
materially limited.” 1d. at 9-10. Under Boston's program,
volunteer lawyers are to ask questions to screen new clients
for possible conflicts. Ibid. VLJs initiative requires this as
well.

Other ethics opinions are distinguishable or do not consider
theissuein detail. The North CarolinaBar, for example, does
not permit attorneys to represent a debtor in a Chapter 13
bankruptcy case if they represent a lender in other matters,
without the consent of both clients. See N.C. State Bar,
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Formal Ethics Op. 11 (2010). But Chapter 13 proceedings,
which seek to preserve the debtor's assets and involve
potentially lengthy repayment plans between debtors and
creditors, present different concerns than Chapter 7 cases do.

The Oregon State Bar Association has opined that a lawyer
may not simultaneously represent a debtor and creditor in
the same bankruptcy proceeding. Or. State Bar Assn, Formal
Op. No. 200540 (2005). It also stated that a lawyer would
need consent from both clients to represent the debtor in
bankruptcy court if the creditor was a client in an unrelated
matter. Ibid. The opinion offers no analysis and does not
identify the type of bankruptcy proceeding involved.

*674 Finally, New York's Suffolk County Bar Association
opined in 1991 that lawyers could not represent adebtor in an
unspecified type of bankruptcy proceeding if the lawyer also
represented a creditor in an unrelated case. Suffolk Cnty. Bar
Assn, Op. 91-1 (1991). The brief opinion also contains little
analysis and refers, in part, to an outdated standard: the need
to avoid an appearance of impropriety. Id. at 1; seealsoInre
Op. 697, supra, 188 N.J. at 552, 911 A.2d 51.

VI.

Weconsider VLJIsprograminlight of RPC 1.7. We conclude
that the program does not present a conflict of interest under
the rule for a number of reasons.

To begin with, the nature of Chapter 7 proceedings makes
it less likely that a difference of interests between debtors
and creditors will develop. Model Rules of Prof'l Conduct
R 1.7, supra, cmt. 8. As discussed earlier, a Chapter 7
proceeding is not a lawsuit between a debtor and creditor.
When a Chapter 7 petition is filed on behalf of a debtor,
that triggers a predetermined statutory process to liquidate
assets and discharge outstanding debts. See Cowans, supra,
§ 5.3 at 62. The process does not become adversarial unless
someone—in particular a creditor—files a complaint and
objects. See id.; Patronek, supra, 121 B.R. at 734. If that
happens, a volunteer lawyer in the VLJ program withdraws
from assisting the debtor if the lawyer's firm also represents
the creditor.

The safeguards built into VLJs initiative also minimize the
risk of aconflict of interest. The program screens out directly
adverse interests at the outset, such as when afirm represents
a creditor in a matter related to the bankruptcy, or the
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creditor has brought a lawsuit or collection action against
the debtor in an unrelated case. Volunteer lawyers also pose
questions designed to root out cases that may be of particular
importance to a creditor. They screen for cases that involve
only one creditor or debts that are sufficiently large that they
would likely have a material impact on a creditor's bottom
line.

In most cases, those concerns do not surface. For large
ingtitutional creditors, like banks or cell phone service
providers, theamount of debt in atypical Chapter 7 caseisnot
significant to the company as awhole. For smaller creditors
aswell, it often costs more than the value of the debt to send
a representative to a section 341 meeting or challenge the
discharge. See Cowans, supra, § 5.4 at 65.

Another important part of the screening processis athorough
effort to ensure that prospective clients are truly indigent.
VLJ only represents people with an income up to 175% of
the federal poverty level—about $27,500 for afamily of two.
VLJ aso screens out individuals who have assets available
for distribution to creditors. Volunteer attorneys at the firm
conduct the same review a second time.

Theissue before the Court relates only to “no-asset” Chapter
7 bankruptcy filing. We do not address Chapter 7 petitionsin
which there are assets to distribute or proceedings under any
other chapter of the Bankruptcy Code. As a practical matter,
in the “no-asset” cases the clinic handles, there are no non-
exempt assets for a debtor to try to shield or a creditor to
receive.

There are aso two forms of notice to clients. The firm tells
debtors at the outset that it will withdraw if a conflict arises,
for example, in the unlikely event a creditor it represents
objects to the petition. Creditors also receive notice that the
law firm represents a debtor. The Bankruptcy Court sends
a notice, which identifies *675 the debtor's lawyer, to all
creditors listed on the Chapter 7 petition. Fed. R. Bankr.P.
2002(a)(1). We do not suggest that this type of notice, by
itself, constitutes awaiver in this or other contexts.

In addition, we note that the Bankruptcy Code, in an
analogous context, allows court-appointed trustees to hire
“disinterested” attorneysto help carry out the trustee's duties.
11 U.SC.A. 8327(a). The Code expresdly statesthat attorneys
are not disqualified “solely because of [their] employment
by or representation of a creditor,” unless another creditor
or the trustee objects and “there is an actua conflict of
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interest.” 11 U.SC.A. 8 327(c). As one authoritative treatise
has noted, the “ Bankruptcy Code contemplates that attorneys
will, in unrelated matters, have multiple representations
involving creditors and the debtor.” Collier, supra, 1 8.03[9]
[b] (discussing 11 U.SC.A. § 327(c)).

To be sure, some creditors who are clients of the firm may be
less than pleased by alawyer's volunteer activities on behalf
of adebtor. But that is not the standard to determine whether
a conflict of interest exists. See RPC 1.7(a)(2). The “mere
possibility” of harm, let alone displeasure, does not require
consent. Model Rules of Prof'l Conduct R. 1.7, supra, cmt.
8. Under the facts presented in this matter, we do not find
a “gignificant risk” that a volunteer lawyer's representation
of a Chapter 7 debtor in a no-asset case will be “materialy
limited” by thefirm'sresponsibilitiesto creditorsin unrelated
matters, or that representation of those creditors will be
“materially limited” by the firm's obligations to the debtor.
See RPC 1.7(a)(2). To the extent the ACPE articulated a
different standard, we do not follow it.

VLJ reports that in the four-year history of the clinic, no
creditor has objected to the discharge of aclient's debt in the
one hundred cases handled so far. Once again, if a creditor
wereto object to thedischarge, VL Jwould arrangefor another
volunteer attorney outside the firm to handle the case. Just
the same, VLJ advises that no creditor has yet appeared at a
section 341 meeting to question the debtor. If that happened,
it could strainthe lawyer'sduty of loyalty to either client, even
if the creditor chose not to object. As a result, we find that
another attorney from outside the firm should be substituted
to assist the debtor under those circumstances.

VII.

This Court “enacted the RPCs with the public interest as a
paramount consideration.” Borteck v. Riker, Danzig, Scherer,
Hyland & Perretti, LLP, 179 N.J. 246, 259, 844 A.2d 521
(2004). The strong policy in favor of pro bono legal services
therefore informs our decision aswell.

Volunteering one's time and expertise to help people who
need legal services that they cannot afford is in keeping
with the finest traditions of the practice of law. See In re
Guardianship of G.S, 111, 137 N.J. 168, 175, 644 A.2d 1088
(1994); Madden v. Delran, 126 N.J. 591, 595, 601 A.2d 211
(1992). That noble tradition spans centuries.
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During the Reconstruction Era, the Freedmen's Bureau
arranged for private lawyers from the District of Columbia
and some southern states to assist poor African—Americans
in criminal and civil cases. Jeremy Miller with Valori Hard,
Pro Bono: Historical Analysis and a Case Sudy, 21 W.
S. U.L.Rev. 483, 488 (1994). In 1876, the first legal aid
society in America, later known asthe New York Legal Aid
Saciety, began to assist poor German immigrantsin landlord-
tenant disputes *676 and other civil matters. See Marlene
Coir, Pro Bono and Access to Justice in America: A Few
Historical Markers, 90 Mich. B.J. 54, 54 (2011). During the
civil rights movement more than seventy-five years later,
local bar associations worked with legal aid groups to help
offer services. Seeid. at 55. Andinrecent years, large, private
law firms “have become crucial drivers’ of pro bono efforts,
as this appeal shows. Scott Cummings & Rebecca Sandefur,
Beyond the Numbers: What We Know—and Should Know—
About American Pro Bono, 7 Harv. L. & Pol'y Rev. 83, 84
(2013) (noting that pro bono hours at two hundred largest
law firms have increased nearly eighty percent from 1998 to
2005).

New Jersey's Rules of Professional Conduct specificaly
address pro bono service. RPC 6.1 declares that

[elvery lawyer has a professional
responsibility to render public interest
legal service. A lawyer may discharge
this responsibility by providing
professional services at no fee or a
reduced fee to persons of limited
means or to public service or
charitable groups or organizations, by
service in activities for improving the
law, the legal system or the legad
profession, and by financial support
for organizations that provide legal
services to persons of limited means.

This obligation has even greater meaning today. L ow-income
residents in New Jersey who face civil legal challenges
are often unable to get legal help. Legal Services of
New Jersey, New Jersey's Civil Legal Assistance Gap 4
(2012), available at www.Isnj.org/PDFS/NJ_Civil_Legal%
20Assistance_Gap 2012.pdf (reporting that fewer than onein
six low-income residents can secure needed legal assistance
for civil problems). In mortgage foreclosure cases, evictions,
immigration matters, and other areas, too many people have
to respond to important legal challenges without the help of
alawyer.
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The same is true for the growing number of bankruptcies in
the wake of the recession. More than 1.3 million bankruptcies
were filed nationwide during the one-year period ending
March 31, 2012. United States Courts, President Sgns
Temporary Bankruptcy Judgeships Extension Act (May 31,
2012), http:// news.uscourts.gov/president-signs-temporary-
bankruptcy-judgeships-extension-act. That amounted to
more than 400,000 additional filings compared to the same
period in 2008. 1d. The growth in self-represented filings has
been even greater. During the five-year period from 2006 to
2011, pro se Chapter 7 filings increased 208% nationally.
United States Courts, By the Numbers—Pro Se Filers
in the Bankruptcy Courts (Oct. 2011), www.uscourts.gov/
news/TheThird Branch/11-10-01/By_the Numbers—
Pro_Se Filers in_the Bankruptcy Courts.aspx.

Chapter 7 of the Bankruptcy Code is a technical area not
designed for the layperson. Not surprisingly, self-represented
litigants are less successful in getting their debts discharged
under Chapter 7 than debtorswho are represented by lawyers.
A survey of Chapter 7 filings in 2007 revealed that “17.6
percent of unrepresented debtors had their cases dismissed or
converted” but “only 1.9 percent of debtors with lawyers met
this fate.” Angela Littwin, The Affordability Paradox: How
Consumer Bankruptcy's Greatest Weakness May Account for
its Surprising Success, 52 Wm. & Mary L.Rev. 1933, 1971—-
72 (2011).

Programs like VLJs clinic help address this crisis, as
volunteer lawyers try to pave the way for debtors to recover
financially. We commend the lawyers in this and other pro
bono initiatives who offer their skill and help at a time of
need. By doing so, *677 they help bridge the justice gap
that |eaves many low-incomeresidentsin New Jersey without
legal services.

VIII.

For the reasons stated above, we reverse the ACPE's final
action. We conclude that volunteer attorneys can continue
to represent low-income debtors in no-asset Chapter 7
bankruptcy matters consistent with the principles outlined
above.

For reversal—Chief Justice RABNER and Justices
LavVECCHIA, ALBIN, PATTERSON, FERNANDEZ-
VINA and Judges RODRIGUEZ (temporarily assigned) and
CUFF (temporarily assigned)—7.

Parallel Citations

107 A.3d 666

End of Document
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Emerald Sheay (she/her)
Staff Attorney

Emerald is a staff attorney who focuses on pro bono recruitment, training, and case
placement. Emerald additionally supports VLJ’s Divorce Program and PRIDE Name Change
Program. Prior to joining VLJ, Emerald practiced family law, and clerked for the Honorable
Lisa F. Chrystal, P.J.F.P. at the Superior Court of New Jersey — Family Division in Union
County. Emerald also volunteered with VLJ’s Divorce Program while in private practice.

Emerald is especially passionate about advocating for those without access to the judicial
process, including children and animals. She shares the sentiment of former Attorney
General Janet Reno that lawyers who engage in “pro bono service to protect those who
cannot help themselves are truly the heroes and the heroines of the legal profession.”
Emerald currently sits as the Co-Chair of the New Jersey State Bar Association’s Animal
Welfare Committee and as a member of the Pro Bono Committee. She has published
articles on family law, animal law, and empathetic lawyering in the Animal Law Review,
New Jersey Lawyer Magazine, and New Jersey Family Lawyer.

Outside of VLJ, Emerald performs with professional chamber choir Vocala Ensemble, and
is an active member of the Union County Bar Association.

e Awards & Recognition

Family & Matrimonial Law Rising Stars — New Jersey, March 2025

e Education


https://www.vljnj.org/divorce-program
https://www.vljnj.org/pride-name-change
https://www.vljnj.org/pride-name-change
https://njsba.com/about/leadership/special-committees/
https://njsba.com/about/leadership/special-committees/
https://njsba.com/about/leadership/standing-committees/
https://doylesguide.com/family-law-rising-stars-new-jersey-2025/

Emerald earned a bachelor’s degree summa cum laude in music from Rowan University
and a Juris Doctorate cum laude from Seton Hall Law School, where she received the
“Dean’s Award” upon graduation. She is admitted to practice in New Jersey and the United
States District Court of New Jersey.

e Publications

Rooted in Service - Fostering a Pro Bono Culture in New Jersey — New Jersey Lawyer,
October 2025

A Path to Safety and Stability: Understanding Special Inmigrant Juvenile Status (S1JS)
— Pro Bono: From Passion to Practice Blog, September 14, 2025

Your Name, Your Truth: Get Legal Name Change Help in NJ with VLJ — Pro Bono: From
Passion to Practice Blog, June 12, 2025

The Impact of Pro Bono Work: Celebrating National Volunteer Month — Pro Bono: From
Passion to Practice Blog, April 8, 2025

Paw Prints on Our Hearts: Emotional Distress Damages for Pet Loss in New

Jersey— New Jersey Lawyer, October 2023

Empathy Sparks Innovation: How Lawyers Can Learn from Entrepreneurs — New Jersey
Law Journal, February 16, 2022

People Who Hurt Animals Don't Stop With Animals: The Use of Cross-Checking
Domestic Violence and Animal Abuse Registries in New Jersey to Protect the
Vulnerable — Lewis & Clark Animal Law Review, August 2020
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Christina Holder

Senior Public Interest Counsel

Roseland
T: +1 973.422.6754 | F:+1973.597.2400
cholder@lowenstein.com

Christina Holder promotes the firm’s core values of generosity, creativity, and entrepreneurial spirit through impactful corporate pro bono projects. She has
worked in both the law firm and civil legal services setting and has significant practice experience advising nonprofits, health care providers, and low-income
individuals on a range of civil legal issues. At Lowenstein, her practice focuses on advising nonprofits and low-income entrepreneurs in transactional legal
matters.

Christina practiced for eight years at an Am Law 200 firm in New York City as an associate in the Health Care & Not-for-Profit group, representing corporate
clients in state and federal litigation, in addition to providing counsel on complex regulatory compliance matters and intellectual property rights. There, she
chaired the pro bono committee of the firm’s women’s initiative while maintaining a substantial domestic and international pro bono practice that ranged from
providing legal counsel to low-income entrepreneurs to representing clients in asylum applications and public housing administrative proceedings.

After graduating from law school, Christina was awarded the Uriel and Caroline Bauer Human Rights Fellowship and lived for one year in Zambia, where she
designed a project to assess the compatibility of Zambia’s national development plan with its human rights laws.

Christina is the former chair of the Africa Committee of the New York City Bar Association and former representative of New York County Lawyers Association
at the U.N. She is a frequent speaker on global pro bono issues, including for the ABA Section on International Law, and has spent time in Zambia, Rwanda,
Tanzania, and Kenya working on diverse human rights and access-to-justice initiatives. She has also published on issues pertaining to economic and social
rights, human trafficking, human rights based development in African countries, and atrocity prevention.

HONORS & AWARDS

> Lawyers Alliance for New York (2024)
Recipient of the inaugural Pro Bono Professional Cornerstone Award for the exceptional transactional expertise she provides to New York nonprofit clients
and for her thoughtful coordination of the firm’s corporate pro bono engagements

> Volunteer Lawyers for Justice (2022)
Recognized as March 2022 Volunteer of the Month for her contributions to the life planning project

> National Legal Aid & Defender Association: Beacon of Justice Award (2014, 2020-2021, 2024-2025)
Recipient of the Beacon of Justice Award for the firm’s pro bono efforts advancing equal justice for families and communities (2025); addressing issues
related to civil and human rights (2024), addressing systemic racial disparities (2021), supporting immigration efforts (2020), and creating and implementing
innovative strategies to improve life outcomes for low income individuals (2014)

> Lawyers Alliance for New York: Cornerstone Award (2020)
Recognized for the firm's extraordinary contributions through pro bono legal services that help nonprofits to address critical human needs and improve the
quality of life for thousands of low-income New Yorkers

NEWS & INSIGHTS

Publications
> May 8, 2025
"2024 Pro Bono Report," Lowenstein Center for the Public Interest
Alexander Shalom, Natalie J. Kraner, Christina Holder
> September 11, 2024
"Fearless Fund Litigation Settles, Law on Race-Conscious Philanthropy Remains Intact Outside 11th Circuit,” Pro Bono Client Alert

Christina Holder, Natalie J. Kraner, Alexander Shalom
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> June 7, 2024
"Fearless Fund Litigation Update — What Nonprofits and Other Private Actors Should Know," Pro Bono Client Alert
Christina Holder, Natalie J. Kraner, Alexander Shalom
> April 17,2024
"2023 Pro Bono Report,” Lowenstein Center for the Public Interest
Catherine Weiss, Natalie J. Kraner, Christina Holder
> March 30, 2023
"2022 Pro Bono Report," Lowenstein Center for the Public Interest
Catherine Weiss, Natalie J. Kraner, Christina Holder
> December 2, 2022
"Reproductive Rights: FAQs for Those Who Assist People Seeking Abortions in New Jersey," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> December 2, 2022
"Reproductive Rights: FAQS for People Seeking Abortions in New Jersey," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> September 19, 2022
"Reproductive Rights: FAQs for Employers in New Jersey," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> April 28, 2022
"2021 Pro Bono Report," Lowenstein Center for the Public Interest
Catherine Weiss, Natalie J. Kraner, Christina Holder
> April 7, 2022
"Residential Evictions: What Tenants Need to Know," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> April 7, 2022
"Residential Evictions: What Homeowners Need to Know," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> April 7, 2022
"Residential Evictions: What Homeowners Need to Know (Spanish)," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> April 7, 2022
"Residential Evictions: What Tenants Need to Know (Spanish)," Lowenstein Sandler LLP
Catherine Weiss, Natalie J. Kraner, Christina Holder
> August 2, 2021
"Paycheck Protection Program Round 2: FAQs for Nonprofits," Lowenstein Sandler LLP
Catherine Weiss, Christina Holder
> August 2, 2021
"Paycheck Protection Program Round 2: FAQs for Microbusinesses," Lowenstein Sandler LLP
Catherine Weiss, Christina Holder, Kimberly E. Lomot
> April 29, 2021
"'2020 Pro Bono Report," Lowenstein Center for the Public Interest
Catherine Weiss, Natalie J. Kraner, Christina Holder
> August 21, 2020
"FAQs on Pandemic-Related Issues for Small Businesses and Nonprofits," Lowenstein Sandler LLP
Catherine Weiss, Christina Holder, Lauren M. Hollender, Amy C. Schwind
> April 2, 2020
"2019 Pro Bono Report,” Lowenstein Center for the Public Interest
Catherine Weiss, Natalie J. Kraner, Christina Holder
> March 10, 2020
"US visa policy violates the human rights of transplant candidates and the terminally ill," The Hill
Christina Holder

In the Media
> December 12, 2025
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Christina Holder speaks to Law360 about Lowenstein’s new Social Impact practice, that advises mission-driven clients on a wide range of legal issues.
She says, “We came up with, very collaboratively, this idea of a social impact practice group where we could consolidate, highlight, and celebrate the great
work that we're doing across the firm.”

Holder highlights Lowenstein’s commitment to public interest work, noting that the group emerges at a time when federal and international funding are
becoming less reliable and charities and impact investors are being called on to step in. She adds: “We're ready, willing and able to help [social impact
clients] in the transactions that fill the gap.”

The launch of Lowenstein’s Social Impact practice was also covered by ROI-NJ, BINJE, and NJBIZ.

December 11, 2025

Lowenstein Launches Cross Disciplinary Social Impact Practice to Serve Mission-Driven Companies and Investors
Chandra K. Shih, Christina Holder, Elinor Ramey, Kristin V. Taylor, Alyssa A. Frederick, Matthew R. VanderGoot
October 23, 2025

June™0,
Lowenstein Center for the Public Interest’s Guide to Workers’ Rights in Nigeria Nominated for Thomson Reuters TrustLaw Impact Award
Christina Holder

May 8, 2025

Lowenstein Center for the Public Interest Announces Publication of Latest Pro Bono Report

Alexander Shalom, Natalie J. Kraner, Christina Holder

February 1, 2025

Christina Holder is interviewed by Reuters’ Practical Law The Journal on her career, why she enjoys her work with the Lowenstein Center for the
Public Interest, and how pro bono attorneys can best collaborate with nonprofit organizations. Holder says, “Law firms have substantial human and financial
resources that can be mobilized to address pressing social issues,” citing as examples how the center helped small businesses and nonprofits access PPP
funding during the COVID pandemic as well as its resource-intensive legal responses to the child separation crisis and the recent rollback of reproductive
rights. While acknowledging the challenges of public interest work, Holder notes that “we also experience vicarious resilience through interacting with clients
who, despite their hardships, demonstrate resolve, perseverance, and gratitude.”

Holder continues: “A significant part of the Lowenstein Center for the Public Interest’s and my own pro bono work involves producing plain language
resources to educate people about their rights and the legal developments that impact their rights,” such as her recent collaboration with two Nigerian civil
society organizations to produce a handbook on workers’ rights and training Nigerian pro bono attorneys and government officials on relevant laws and legal
remedies. For these and other projects, Holder was recognized with the 2024 Outstanding Pro Bono Service Award from the City Bar Justice
Center (CBJC) and a 2024 Cornerstone Award in the inaugural Pro Bono Professional category from the Lawyers Alliance for New York.
November 4, 2024

Christina Holder, Public Interest Counsel for the Lowenstein Center for the Public Interest, Receives Multiple Awards for her Pro Bono
Contributions

Christina Holder

May 1, 2024

Lowenstein Sandler and TrustLaw Partner with Two Nigerian Civil Society Organizations to Promote Workers’ Rights in Nigeria

Christina Holder

April 17, 2024

Lowenstein Celebrates 15 Years of Advocating for Marginalized Communities with Publication of Latest Pro Bono Report

Firm’s Center for the Public Interest Also Announces Leadership Transition, with Alexander Shalom of ACLU-NJ and Natalie Kraner to Succeed Catherine
Weiss

Dgcgm)%ﬁ&gé%gjss, Natalie J. Kraner, Christina Holder

Lowenstein Sandler Recognized as Pro Bono Innovator 2023 by Bloomberg Law

Christina Holder, Natalie J. Kraner, Ed Zimmerman, Stephanie D. Ashley

June 30, 2023

Law360 Pulse spotlights a successful pro bono program developed by the Lowenstein Center for the Public Interest in collaboration with Rising Tide
Capital and New York University Law School that provides transactional lawyers and law students the opportunity to support entrepreneurs with limited
resources. Christina Holder, who oversees the program, says: “The wins are successfully negotiating a lease for your client or registering a trademark or
service mark and protecting the IP of your client;” she adds that these kinds of services “really make a difference in the life of your small business client.” To
date, the program has supported approximately 100 clients in launching and operating their microbusinesses. The NYU law students who participate are
actively looking to gain some transactional experience; because these opportunities are scarce, Holder notes, "the demand from the students is high."
March 30, 2023

Lowenstein Sandler Announces 2022 Pro Bono Report

More than 25,000 hours of pro bono legal service contributed in areas of immigration, reproductive rights, nonprofits, and criminal justice
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Lowenstein Center for the Public Interest Posts FAQs on Reproductive Rights and Launches Helpline in New Jersey
Catherine Weiss, Natalie J. Kraner, Christina Holder

> April 28, 2022
Lowenstein Sandler Announces 2021 Pro Bono Report
More than 23,000 hours of pro bono legal service contributed in areas of juvenile justice, civil rights, immigration, housing, microbusinesses and
nonprofits

s ,Jlf.r‘.]ea%%iﬂ? Weiss, Natalie J. Kraner, Christina Holder
The American Lawyer includes Lowenstein Sandler in its roundup of pro bono responses by “Big Law” during COVID-19. It notes that “Lowenstein Sandler
created guidance on its website to advise tenants of their rights during the pandemic, offering assistance to tens of thousands of people in the process. The
firm also worked with New Jersey’s courts to ensure compliance with due process and the CARES Act, as well as New Jersey’s governor and legislature in
providing emergency rental assistance and extending eviction moratoria.”

> June 1, 2021
Lowenstein Represents 24 Housing and Racial Justice Organizations in Seeking to Reform the Landlord-Tenant System to Protect Due Process in
Eviction Proceedings
Catherine Weiss, Natalie J. Kraner, Christina Holder

> May 4, 2021
Lowenstein Sandler Announces
2020 Pro Bono Report
Catherine Weiss, Natalie J. Kraner, Christina Holder

> March 22, 2021
Lowenstein Joins Start Small Think Big and Other Public Interest Organizations in Urging Federal Government to Extend PPP Application
Deadline and Further Improve PPP to Support Microbusinesses
Gary M. Wingens, Christina Holder

> October 29, 2020
Lawyers Alliance for New York Honors Lowenstein Sandler for Outstanding Pro Bono Legal Services to Nonprofit Organizations
Christina Holder

> September 23, 2020

New Jersey Legislators Weigh Bill Easing Parents’ Ability to Make Alternative Care Arrangements for Their Children

COVID-19, enhanced immigration enforcement, and other critical contingencies mandate bringing New Jersey law up to date with present-day

realities.

Ulﬁ:ya}g%%e Weiss, Natalie J. Kraner, Christina Holder

Lowenstein Receives Beacon of Justice Award From National Legal Aid & Defender Association

Catherine Weiss, Natalie J. Kraner, Christina Holder

> June 24-25, 2020
The American Lawyer, Law360, Bloomberg Law, Above the Law, The Global Legal Post, and Lawyer Monthly note the formation of the Law Firm
Antiracism Alliance (LFAA). LFAA is a coalition of more than 125 law firms (including Lowenstein Sandler) that will unite with other organizations in an
ongoing effort to identify and dismantle systemic racism in the law, including in law firms, as well as in government institutions. LFAA aims to leverage the
resources of the private bar in partnership with legal services organizations to amplify the voices of communities and individuals oppressed by racism, to
better use the law as a vehicle for change that benefits communities of color, and to promote racial equity in the law. (subscription required to view certain
content) View Lowenstein's news announcement about LFAA.

> June 24, 2020
Lowenstein Sandler Teams With Over 125 Law Firms in Antiracism Alliance

Gary M. Wingens, Catherine Weiss, Christina Holder, Natalie J. Kraner

> April 22, 2020
Lowenstein Center for Public Interest Advocates for Better Access to PPP Funding for Nonprofits and Under-Resourced Small Businesses
Letter to Congress offers recommendations to address inequities in government stimulus package

C?'i'gejd%* Weiss, Natalie J. Kraner, Christina Holder
April 16,
Lowenstein Sandler Announces 2019 Pro Bono Report
Catherine Weiss, Natalie J. Kraner, Christina Holder

EDUCATION

> Benjamin N. Cardozo School of Law (J.D. 2008), magna cum laude, Order of the Coif; Uriel & Caroline Bauer Human Rights Fellowship; Public Service
Scholar; Cardozo Journal of Law & Gender; Co-President, Cardozo Students for Human Rights; Cardozo Youth Advocates

> New York University (B.A. 2004), summa cum laude; Helbein Scholarship for Future Leadership in Public Service
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Eugenia M. Lynch, Esquire

30 Years of Trial Experience

Seton Hall School of Law — Class of 1991

Rutgers University — Cook College — Class of 1986

Presently New Jersey Bar Association Trustee in Ocean County
Women in the Professions — Officer NJSBA

Liaison for Paralegal Section - NJSBA

Member of the NJSBA Diversity Committee, Speaker Committee, Right to Counsel
Committee and Membership Committee

Appointed to Pandemic Task Force and Racial Equality Task Force for NJSBA Bar
Past President of the Ocean County Bar Association

Co-Chair of Criminal Practice Committee, JPAC, Women’s Law Committee,
Nominating Committee, Past Chair of District Committee

Recipient of the 2019 Professionalism Award from the NJSBA

Pro Bono Committee

Areas of Practice

Criminal Law

Municipal Practice

Family Law

Bankruptcy

Estate Planning

Foreclosures



Practice Areas

White Collar &
Investigations

Bar Memberships

New Jersey

New York

fbtgibbons.com

Mary Frances Palisano
Partner

mpalisano@fbtgibbons.com | 973.596.4553

One Gateway Center
Newark, NJ 07102

A tenacious advocate and trusted legal advisor, Mary Fran
understands how stressful it is for a client to be accused of a crime
or for a family whose child has a legal issue. Mary Fran is an
experienced litigator who focuses her practice on criminal defense,
juvenile proceedings, school discipline matters, and special
education. Mary Fran appreciates what is at stake not only for her
clients, but for their families, too, and she has a deep-rooted
commitment to working diligently to determine the most effective
strategies and appropriate goals in each client’s unique situation.

Mary Fran began her legal career handling criminal cases in the trial
division of the Legal Aid Society and has been practicing in the area
of criminal defense for nearly 20 years. She is a vigorous protector
of her clients’ rights, and her clients benefit from her unique, out-of-
the-box thinking that comes only from experience. Mary Fran’s
criminal defense practice includes counseling clients in all phases of
criminal proceedings and quasi-criminal matters, including state
charges, federal crimes, juvenile proceedings, internal investigations,
and municipal court matters.

Other Info About Mary Frances
Experience
Criminal Defense

. « State v. Client: Representation of an individual accused
of burglary for allegedly assaulting a taxi cab driver and
not paying his fare. Mary Fran successfully obtained
Pretrial Intervention for the client (which results in a
dismissal of the matter upon completion of the
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program), despite adamant opposition from the State.

. « State v. Client: Representation of an individual falsely
accused of assault relating to his employment. After
extensive discussions with the prosecution, Mary Fran
secured the dismissal of the case.

. e People v. Client: Representation of an individual
charged with using a fake identification and resisting
arrest in New York. Due to the arrest, the client could
have lost a job opportunity at a bank. Mary Fran
successfully persuaded the prosecution to dismiss the
case, and thereby relieved our client of the inability to
work in the financial services industry. As a result, the
case has now been sealed. She also represented the
client in the related FDIC investigation in order to clear
his name to ensure that he is eligible for future
employment at FDIC insured banks.

. e In re Subpoena: Representation of a real estate
developer whose employee was accused of wrongdoing
related to alleged illegal business activities and fraud
being investigated by a New Jersey county prosecutor’s
office. Mary Fran assisted the client with responding to
the State’s numerous subpoenas relating to the criminal
investigation of the employee and worked with the
attorneys defending the employee’s criminal and
related bankruptcy matters to work out a civil
settlement, because her client did not want his
employee to be criminally charged; such allegations
would not only reflect poorly on the employee, but
would likely have a significant negative impact on her
client’s business. Ultimately, the employee was not
criminally charged, and there was a civil resolution
between the parties.
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« State v. Client: Representation of an individual charged
with assaulting two police officers, among other
offenses. The client was an Ivy League graduate student,
and a conviction would have likely resulted in his
removal from the graduate program at his school. The
charges were downgraded from indictable offenses to
disorderly persons charges. After negotiating with the
prosecutor and convincing the injured police officers as
well, Mary Fran successfully obtained a plea to a single
local ordinance (a non-criminal charge), which will not
affect the client’s standing at school.

. « State v. Client: Representation of an individual charged
with possession of a controlled dangerous substance
after she called 911 to assist a friend who was
overdosing on drugs. Mary Fran successfully convinced
the prosecution that the charges against her client
should be dismissed based on legislation then pending
the approval of the governor, which would have given
immunity to those who assist others in overdose
situations. After Mary Fran convinced the State to
dismiss the charges against her client (with some
community service) and also persuaded the court to
accept the plea, the case was dismissed.

« State v. Client: Representation of an individual seeking to be
removed from Megan's Law. After Mary Fran filed a motion
based on a legal issue, the client was removed from Megan’s
Law.

White Collar Criminal Defense

. « United States v. Client: Representation of an individual
in a highly publicized multi-defendant price-fixing/bid-
rigging case in the automotive industry brought by the
United States Department of Justice (DOJ). Numerous
and extensive presentations were made to the DOJ, and
the Gibbons team negotiated the most favorable
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agreement of any charged defendant, despite hundreds
of millions of dollars of commerce affected by his
undisputed collusive activities in connection with the
undisputed sales of the company’s product.

. « In re Clients: Representation of two individuals who
were being investigated by the DOJ relating to alleged
involvement in price-fixing in the tax certificate market.
After Mary Fran engaged in several discussions with the
DOJ, her clients were ultimately not prosecuted.

« In re Client: Representation of an individual being
investigated for conspiring to defraud bond investors and the
United States government through an alleged bid-rigging
scheme along with numerous other individuals from various
financial institutions. Almost 20 individuals have pleaded
guilty relating to the government’s investigation, but Mary
Fran's client ultimately received a non-prosecution
agreement and was not charged.

Juvenile Matters

. « In re Juvenile: Representation of a juvenile charged with
various sex crimes. Obtained a not guilty verdict after a
trial.

. e In re Juvenile: Representation of a juvenile in

connection with an investigation by a New Jersey
county prosecutor’s office for alleged unauthorized
computer activities. After Mary Fran’s involvement in the
case and communication with the prosecutor’s office,
the case was not prosecuted by the State.

. « In re Juvenile: Representation of a juvenile who was
charged with possession of marijuana. The charges were
downgraded to the Municipal Court and dismissed after
the juvenile completed a community service program.
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« In re Juvenile: Representation of a juvenile charged with
various sex crimes. Mary Fran successfully negotiated a plea
of probation for the juvenile.

Education

Pace University School of Law, J.D.

University of Hartford, B.A.

Courts
United States District Court for the District of New Jersey
United States District Court for the Eastern District of New York

United States District Court for the Southern District of New York

Recognition

Recognized by Volunteer Lawyers for Justice as a VLJ 2025
Defender of Justice

Recognized by Best Lawyers®, 2026 Edition: Criminal Defense:
General Practice; Criminal Defense: White-Collar

Recipient, Profiles in Leadership Journal Women Worth Watchingﬁm
Leadership Award, 2025

Included on the New Jersey Law Journal list, Women Attorneys of
the Year, 2024

Included on the New Jersey Super Lawyers list, Criminal Defense

Included on the National Law Journal “Family/Elder Law Trailblazers”
list, 2022

Recipient, Essex County Bar Association Bernard A. Kuttner Pro
Bono Service Award, 2020

Recipient, New Jersey State Bar Association Pro Bono Award, 2015

Included on the New Jersey Super Lawyers Rising Stars lists, 2007~
2009

Professional Affiliations
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Supreme Court (NJ) Committee on Model Criminal Jury Charges,
2011-2013, 2013-2015, 2015-2017 terms

Association of Criminal Defense Lawyers of New Jersey
Trustee (2017, 2018)
Co-Chair, Legislative Committee (2015, 2016)

New Jersey State Bar Association

Criminal Law Section (Member and Past Chair)
Continuing Legal Education Advisory Committee
Pro Bono Committee

School Law Committee

Editorial Board, New Jersey Lawyer Magazine

Volunteer Lawyers for Justice
Trustee

New Jersey Women Lawyers Association
Association of the Federal Bar of New Jersey

National Association of Women Lawyers
Planning Committee member and Co-Chair, Annual Meeting
Program Book Committee (2012, 2013)

Council of Parent Attorneys and Advocates, Inc.

New Jersey Special Education Practitioners (NJSEP)

Civic Activities
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Ms. Palisano handles numerous pro bono cases throughout the year,
including cases involving victims of domestic violence, children with
special needs, and expungement matters. Ms. Palisano also
participates in internship programs where she speaks to high school
students about the legal profession, pro bono work, and her
practice areas.
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Akil Roper is a Senior Vice President at Legal Services of New Jersey (LSNJ). LSNJ is the
supporting and coordinating organization for the statewide system providing civil legal
services for the low-income community in New Jersey. He joined the organization in 2008,
and is now part of the LSNJ management team, helping to manage a number of substantive
legal projects and operational units including pro bono and training. He is also chief
counsel of reentry, focusing on expungement and record clearing. He has argued cases
before the Appellate Division and appeared as Amicus Curie before the New Jersey
Supreme Court. He is a co-supervisor in charge of a number of LSNJ’s initiatives, including
its CABRE training program, and the De Miller Jr. Justice Series. He was formerly an
associate at Riker, Danzig, Scherer Hyland & Perretti. Mr. Roper holds aB.S. in
Communication from Cornell University in 1997 and a J.D. from Fordham University in
2003.



