Important Developments in New Jersey's Anti-SLAPP Law

New Jersey's 2023 Uniform Public Expression Protection Act (informally called the Anti-
SLAPP Law) has become an important tool in defending against civil lawsuits that target
speech and other protected conduct. Hear from experienced litigators regarding when and
how to use this law, what types of suits it applies to, how plaintiffs should respond to
defendants who invoke the Anti-SLAPP Law, and important recent caselaw developments.
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8§14
Note

P.L. 2023, CHAPTER 155, approved September 7, 2023
Senate, No. 2802 (First Reprint)

AN AcCT concerning certain actions and supplementing Title 2A of
the New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Uniform
Public Expression Protection Act.”

2. Scope.

a. In this section:

(1) “Goods or services” does not include the creation,
dissemination, exhibition, or advertisement or similar promotion of
a dramatic, literary, musical, political, journalistic, or artistic work.

(2) “Governmental unit” means a public corporation or
government or governmental  subdivision, agency, or
instrumentality.

(3) “Person” means an individual, estate, trust, partnership,
business or nonprofit entity, governmental unit, or other legal
entity.

b. Except as otherwise provided in subsection c., this act applies
to a cause of action asserted in a civil action against a person based
on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

c. This act does not apply to a cause of action asserted:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
Matter enclosed in superscript numerals has been adopted as follows:
1Senate SBA committee amendments adopted June 27, 2023.
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(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

3. '[Special Motion for Expedited Relief] Order to Show
Cause'.

Not later than 60 days after a party is served with a petition or
complaint, crossclaim, counterclaim, third-party claim, or other
pleading that asserts a cause of action to which this act applies or at
a later time on a showing of good cause, the party may file '[a
special motion for expedited relief to] an application for an order to
show cause with the court to' dismiss the cause of action or part of
the cause of action.

4. Stay.

a. Except as otherwise provided in subsections d. through g.,
"Lon] upon' the filing of '[a motion] an application for an order to
show cause' under section 3of P.L. ,c. (C. )(pending before
the Legislature as this bill) 'the court may order':

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion '[are] to be' stayed '[; and]"

(2) on motion by the moving party, the court may stay '[a
hearing or motion] an action or proceeding' involving another
party, or discovery by another party, if the hearing or ruling '[on
the motion] in that proceeding' would adjudicate, or the discovery
would relate to, an issue material to '[the motion] an order to show
cause' under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill) )'; and

(3) In determining whether to stay any proceedings, there shall
be a presumption that such a stay shall be granted’.

b. A stay under subsection a. remains in effect until '[entry of
an order ruling on the motion under section 3 of P.L. ,
c. (C. )(pending before the Legislature as this bill) and expiration
of the time under section 9 of P.L. ,c. (C. )(pending before
the Legislature as this bill) for the moving party to appeal the
order] lifted by the court'.

c. Except as otherwise provided in subsections e., f. and g., if a
party appeals from an order ruling on '[a motion] an order to show
cause' under section 3of P.L. ,c. (C. )(pending before the
Legislature as this bill), all proceedings between all parties in the
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action '[are stayed. The stay remains in effect] may be stayed by
the court! until the conclusion of the appeal.

d. During a stay under subsection a., the court may allow limited
discovery if a party shows that specific information is necessary to
establish whether a party has satisfied or failed to satisfy a burden
under subsection a. of section 7 of P.L. ,c. (C. )(pending
before the Legislature as this bill) and the information is not
reasonably available unless discovery is allowed.

e. A motion under section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) for costs, attorney’s fees, and
expenses is not subject to a stay under this section.

f. A stay under this section does not affect a party’s ability
voluntarily to dismiss a cause of action or party of a cause of action
or move to sever a cause of action.

g. 'IDuring] If the court issues' a stay under this section, the
court for good cause may hear and rule on:

(1) a motion unrelated to '[the motion] an order to show cause’
under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill); and

(2) a motion seeking a special or preliminary injunction to
protect against an imminent threat to public health or safety.

5. Hearing.
a. The court shall hear '[a motion] an order to show cause'
under section 3 of P.L. , ¢. (C. )(pending before the

Legislature as this bill) "[not later than 60 days after filing of the
motion, unless the court orders a later hearing;

(1) to allow discovery under subsection d. of section 4 of P.L. ,
c. (C. )(pending before the Legislature as this bill); or

(2) for other good cause] as expeditiously as possible’.

b. If the Court '"[orders a later hearing under paragraph (1) of
subsection a.,] allows for discovery under subsection d. of section 4
of P.L. ,c. (C. )(pending before the Legislature as this bill),"
the court shall hear the '[motion] order to show cause' under
section3of P.L. ,c. (C. )(pending before the Legislature as
this bill) '[not later than 60 days after the court order allowing the
discovery, unless the court orders a later hearing under paragraph
(2) of subsection a] as soon as practicable after the conclusion of
time set forth in its order permitting limited discovery pursuant to
subsection d. of section4 of P.L. ,c. (C. )(pending before the
Legislature as this bill)".

6. Proof.

In ruling on '[a motion] an order to show cause' under section 3
of P.L. ,c. (C. )(pending before the Legislature as this bill),
the court '[shalll may' consider the pleadings, the '[motion] order
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to show cause application and supporting certifications, briefs', any
reply or response to the '[motion] order to show cause', and any
evidence that could be considered in ruling on a motion for
summary judgment.

7. Dismissal of cause of action in whole or part.

a. In ruling on '[a motion] an order to show cause' under
section 3 of P.L. ,c. (C. )(pending before the Legislature as
this bill), the court shall dismiss with prejudice a cause of action, or
part of a cause of action, if:

(1) the moving party established under subsection b. of section 2
of P.L. ,c. (C. )(pending before the Legislature as this bill)
that this act applies;

(2) the responding party fails to establish under subsection c. of
section2 of P.L. ,c. (C. )(pending before the Legislature as
this bill) that this act does not apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of '[the] any' cause of action 'in the
complaint'; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i1) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part of the cause of action.

b. A voluntary dismissal without prejudice of a responding
party’s cause of action, or part of a cause of action, that is the
subject of '[a motion] an order to show cause' under section 3 of
PL ,c (C )(pending before the Legislature as this bill)
does not affect a moving party’s right to obtain a ruling on the
'[motion] order to show cause' and seck costs, attorney’s fees, and
expenses under section 10 of P.L. ,c. (C. )(pending before
the Legislature as this bill) .

c. A voluntary dismissal with prejudice of a responding’s party
cause of action, or part of a cause of action, that is the subject of
'[a motion] an order to show cause' under section 3 of P.L. ,
c. (C. )(pending before the Legislature as this bill) establishes
for the purpose of section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) that the moving party prevailed
on the motion.

8. Ruling.
The court shall rule on '[a motion] an order to show cause'
under section 3 of P.L. , ¢. (C. )(pending before the

Legislature as this bill) '[not later than 60 days] as soon as
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practicable' after a hearing under section 5 of P.L. :
c. (C. )(pending before the Legislature as this bill).

9. Appeal.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, '[a motion] an order to show cause’
under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill). The appeal must be filed not later than 20
days after entry of the order.

10. Costs, Attorney’s Fees, and Expenses.

On a motion under section 3 of P.L. ,c. (C. )(pending
before the Legislature as this bill), the court shall award court costs,
reasonable attorney’s fees, and reasonable litigation expenses
related to the '[motion] order to show cause':

(1) to the moving party if the moving party prevails on the
'[motion] order to show cause'; or

(2) to the responding party if the responding party prevails on the
'[motion] order to show cause' and the court finds that the
"Imotion] order to show cause' was frivolous or filed solely with
intent to delay the proceeding.

11. Construction.

This act shall be broadly construed and applied to protect the
exercise of the right of freedom of speech and of the press, the right
to assembly and petition, and the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution.

12. Uniformity of Application and Construction.

In applying and construing this uniform act, consideration must
be given to the need to promote uniformity of the law with respect
to its subject matter among states that enact it.

13. Severability.

If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other
provisions or applications of this act which can be given effect with
the invalid provision or application, and to this end the provisions
of this act are severable.

14. This act shall take effect on the 30" day after enactment and
shall apply to a civil action filed or cause of action asserted in a
civil action on or after the effective date.
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1 “Uniform Public Expression Protection Act”; provides for

2  expedited process for dismissal of “Strategic Lawsuit Against
3 Public Participation” (SLAPP).



SENATE JUDICIARY COMMITTEE

STATEMENT TO

SENATE, No. 2802

STATE OF NEW JERSEY

DATED: MARCH 20, 2023

The Senate Judiciary Committee reports favorably Senate Bill No.
2802.

This bill, titled the “Uniform Public Expression Protection Act,”
would provide an expedited motion and process to dismiss a “Strategic
Lawsuit Against Public Participation” (“SLAPP”). The bill is based
on the 2020 uniform act drafted and approved by the Uniform Law
Commission (also known as the National Conference of
Commissioners on Uniform State Laws). The following presents a
section-by-section summary of the uniform act.

Section 1 provides that the act may be cited as the “Uniform Public
Expression Protection Act.”

Section 2 defines terms and the causes of action asserted in civil
actions that fall under the act. This act applies to a civil cause of
action asserted against a person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in a
legislative, executive, judicial, administrative, or other governmental
proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution, on a
matter of public concern.

Subsection c. of this section provides that the bill would not be
applicable to the following causes of action:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling or
leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services. “Goods or services” is defined in section 2 of the bill as not
including “the creation, dissemination, exhibition, or advertisement or
similar promotion of a dramatic, literary, musical, political,
journalistic, or artistic work.”



Section 3 permits a party to file a special motion for expedited
relief to dismiss the cause of action or part thereof. A party may file
this special motion for expedited relief within 60 days after a party is
served with a petition or complaint, crossclaim, counterclaim, third-
party claim, or other pleading that asserts a cause of action that falls
under the act, or may file at a later time on a showing of good cause.

Section 4 provides that on the filing of a motion under section 3 to
dismiss the cause of action or part thereof:

(1) all other proceedings between the moving party and responding
party, including discovery and a pending hearing or motion are stayed;
and

(2) on motion by the moving party, the court may stay a hearing or
motion involving another party, or discovery by another party, if the
hearing or ruling on the motion would adjudicate, or the discovery
would relate to, an issue material to the motion under section 3.

The stay would remain in effect until the entry of an order ruling
on the motion under section 3 and expiration of the time under section
9 for the moving party to appeal the order, which is not later than 20
days after entry of the order.

With limited exceptions, if a party appeals from an order ruling on
a motion under section 3, all proceedings between all parties in the
action are stayed until the conclusion of the appeal. As to the
exceptions: a motion under section 10 for costs, attorney’s fees, and
expenses is not subject to a stay; a stay does not affect a party’s ability
to voluntarily dismiss a cause of action or party to a cause of action, or
move to sever a cause of action; and for good cause, during a stay a
court may hear and rule on a motion unrelated to the section 3 motion
and a motion seeking a special or preliminary injunction to protect
against an imminent threat to public health or safety. Also, the court
may permit limited discovery during a stay if a party shows that
specific information is necessary to establish whether a party has
satisfied or failed to satisfy a burden enumerated under subsection a. of
section 7 (see below), and the information is not reasonably available
unless discovery is allowed

Section 5 requires the court to hear a motion under section 3 to
dismiss the cause of action or part thereof within 60 days after filing
the motion, unless the court orders a later hearing to allow discovery
as heretofore described under section 4, or for other good cause.

Section 6 provides that in ruling on a motion under section 3 to
dismiss the cause of action or part thereof, the court would consider
the pleadings, the motion, any reply or response to the motion, and any
evidence that could be considered in ruling on a motion for summary
judgment.

Section 7 provides that in ruling on a motion under section 3 to
dismiss the cause of action or part thereof, the court would dismiss
with prejudice the action, or part thereof, if:



(1) the moving party established under subsection b. of section 2
that the act applies to the cause of action because it is based on the
person’s:

(@ communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(b) communication on an issue under consideration or review in a
legislative, executive, judicial, administrative, or other governmental
proceeding; or

(c) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution, on a
matter of public concern.

(2) the responding party fails to establish under subsection c. of
section 2 that this act does not apply to the cause of action because it
was asserted:

(@) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(b) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(c) against a person primarily engaged in the business of selling or
leasing goods or services (see definition under section 2 heading) if the
cause of action arises out of a communication related to the person’s
sale or lease of the goods or services; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon which
relief can be granted; or

(ii) there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law on the cause of action
or part thereof.

A voluntary dismissal without prejudice of a responding party’s
cause of action, or part thereof that is the subject of a motion under
section 3 to dismiss the cause of action or part thereof does not affect a
moving party’s right to obtain a ruling on the motion and seek costs,
attorney’s fees, and expenses. A voluntary dismissal with prejudice of
a responding’s party cause of action, or part of a cause of action, that is
the subject of a motion under section 3 establishes for the purpose of
seeking costs, attorney’s fees, and expenses that the moving party
prevailed on the motion.

Section 8 would require that the court rule on a motion under
section 3 to dismiss the cause of action or part thereof within 60 days
after a hearing under section 5 on the motion.

Section 9 provides that a moving party may appeal as a matter of
right from an order denying, in whole or in part, a motion under



section 3 to dismiss the cause of action or part thereof within 20 days
after entry of the order consistent with R.2:5-6 (a) of the Rules of
Court.

Section 10 provides that on a motion under section 3 to dismiss the
cause of action or part thereof, the court would award court costs,
reasonable attorney’s fees, and reasonable litigation expenses related
to the motion:

(1) to the moving party if the moving party prevails on the motion;
or

(2) to the responding party if the responding party prevails on the
motion and the court finds that the motion was frivolous or filed solely
with intent to delay the proceeding.

Section 11 provides that this act be broadly construed and applied
to protect the exercise of the right of freedom of speech and of the
press, the right to assembly and petition, and the right of association,
guaranteed by the United States Constitution or the New Jersey
Constitution.

Section 12 provides that considerations be given to the need to
promote uniformity of the law with respect to its subject matter among
states that enact it, in applying and construing this uniform act.

Section 13 is a severability provision, providing that if any
provision of this act or its application to any person or circumstance is
held invalid, the invalidity would not affect other provisions or
applications of this act which can be given effect with the invalid
provision or application, and to this end the provisions of this act are
severable.

The bill would take effect on the 30th day after enactment, and
apply to any civil action filed or cause of action asserted in a civil
action on or after that date.



SENATE, No. 2802

STATE OF NEW JERSEY
220th LEGISLATURE

INTRODUCED JUNE 6, 2022

Sponsored by:

Senator JOSEPH A. LAGANA
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District 21 (Morris, Somerset and Union)
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SYNOPSIS
“Uniform Public Expression Protection Act”; provides for expedited motion

and process for dismissal of “Strategic Lawsuit Against Public Participation”
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As introduced.

(Sponsorship Updated As Of: 5/22/2023)
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AN ACT concerning certain actions and supplementing Title 2A of
the New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Uniform
Public Expression Protection Act.”

2. Scope.

a. In this section:

(1) “Goods or services” does not include the creation,
dissemination, exhibition, or advertisement or similar promotion of
a dramatic, literary, musical, political, journalistic, or artistic work.

(2) “Governmental unit” means a public corporation or
government or governmental  subdivision, agency, or
instrumentality.

(3) “Person” means an individual, estate, trust, partnership,
business or nonprofit entity, governmental unit, or other legal
entity.

b. Except as otherwise provided in subsection c., this act applies
to a cause of action asserted in a civil action against a person based
on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

c. This act does not apply to a cause of action asserted:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

3. Special Motion for Expedited Relief.

Not later than 60 days after a party is served with a petition or
complaint, crossclaim, counterclaim, third-party claim, or other
pleading that asserts a cause of action to which this act applies or at
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a later time on a showing of good cause, the party may file a special
motion for expedited relief to dismiss the cause of action or part of
the cause of action.

4. Stay.
a. Except as otherwise provided in subsections d. through g., on
the filing of a motion under section 3 of P.L. , C.

(C. )(pending before the Legislature as this bill):

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion are stayed; and

(2) on motion by the moving party, the court may stay a hearing
or motion involving another party, or discovery by another party, if
the hearing or ruling on the motion would adjudicate, or the
discovery would relate to, an issue material to the motion under
section 3 of P.L. , c. (C. )(pending before the Legislature as this

bill).
b. A stay under subsection a. remains in effect until entry of an
order ruling on the motion under section 3 of P.L. , c.

(C. )(pending before the Legislature as this bill) and expiration of
the time under section 9 of P.L. ,c. (C. )(pending before the
Legislature as this bill) for the moving party to appeal the order.

c. Except as otherwise provided in subsections e., f. and g., if a
party appeals from an order ruling on a motion under section 3 of
PL. ,c (C. )(pending before the Legislature as this bill), all
proceedings between all parties in the action are stayed. The stay
remains in effect until the conclusion of the appeal.

d. During a stay under subsection a., the court may allow limited
discovery if a party shows that specific information is necessary to
establish whether a party has satisfied or failed to satisfy a burden
under subsection a. of section 7 of P.L. ,c. (C. )(pending
before the Legislature as this bill) and the information is not
reasonably available unless discovery is allowed.

e. A motion under section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) for costs, attorney’s fees, and
expenses is not subject to a stay under this section.

f. A stay under this section does not affect a party’s ability
voluntarily to dismiss a cause of action or party of a cause of action
or move to sever a cause of action.

g. During a stay under this section, the court for good cause may
hear and rule on:

(1) a motion unrelated to the motion under section 3 of P.L. ,c.
(C. )(pending before the Legislature as this bill); and

(2) a motion seeking a special or preliminary injunction to
protect against an imminent threat to public health or safety.

5. Hearing.
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a. The court shall hear a motion under section 3 of P.L. , c.
(C. )(pending before the Legislature as this bill) not later than
60 days after filing of the motion, unless the court orders a later
hearing;

(1) to allow discovery under subsection d. of section 4 of P.L. ,
c. (C. )(pending before the Legislature as this bill); or

(2) for other good cause.

b. If the Court orders a later hearing under paragraph (1) of
subsection a., the court shall hear the motion under section 3 of
PL. ,c. (C. )(pending before the Legislature as this bill) not
later than 60 days after the court order allowing the discovery,
unless the court orders a later hearing under paragraph (2) of
subsection a.

6. Proof.

In ruling on a motion under section 3 of P.L. , C.
(C. )(pending before the Legislature as this bill), the court shall
consider the pleadings, the motion, any reply or response to the
motion, and any evidence that could be considered in ruling on a
motion for summary judgment.

7. Dismissal of cause of action in whole or part.

a. In ruling on a motion under section 3 of P.L. , C.
(C. )(pending before the Legislature as this bill), the court shall
dismiss with prejudice a cause of action, or part of a cause of
action, if:

(1) the moving party established under subsection b. of section 2
of P.L. ,c. (C. )(pending before the Legislature as this bill)
that this act applies;

(2) the responding party fails to establish under subsection c. of

section2 of P.L. ,c. (C. )(pending before the Legislature as
this bill) that this act does not apply; and
(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i1) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part of the cause of action.

b. A voluntary dismissal without prejudice of a responding
party’s cause of action, or part of a cause of action, that is the
subject of a motion under section 3of P.L. ,c. (C. )(pending
before the Legislature as this bill) does not affect a moving party’s
right to obtain a ruling on the motion and seek costs, attorney’s
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fees, and expenses under section 10 of P.L. , C.
(C. )(pending before the Legislature as this bill) .

c. A voluntary dismissal with prejudice of a responding’s party
cause of action, or part of a cause of action, that is the subject of a
motion under section 3 of P.L. ,c. (C. )(pending before the
Legislature as this bill) establishes for the purpose of section 10 of
PL. ,c (C )(pending before the Legislature as this bill) that
the moving party prevailed on the motion.

8. Ruling.

The court shall rule on a motion under section 3 of P.L. , c.
(C. )(pending before the Legislature as this bill) not later than
60 days after a hearing under section 5 of P.L. , C.

(C. )(pending before the Legislature as this bill).

9. Appeal.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, a motion under section 3 of P.L. , c.
(C. )(pending before the Legislature as this bill). The appeal
must be filed not later than 20 days after entry of the order.

10. Costs, Attorney’s Fees, and Expenses.

On a motion under section 3 of P.L. ,c. (C. )(pending
before the Legislature as this bill), the court shall award court costs,
reasonable attorney’s fees, and reasonable litigation expenses
related to the motion:

(1) to the moving party if the moving party prevails on the
motion; or

(2) to the responding party if the responding party prevails on the
motion and the court finds that the motion was frivolous or filed
solely with intent to delay the proceeding.

11. Construction.

This act shall be broadly construed and applied to protect the
exercise of the right of freedom of speech and of the press, the right
to assembly and petition, and the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution.

12. Uniformity of Application and Construction.

In applying and construing this uniform act, consideration must
be given to the need to promote uniformity of the law with respect
to its subject matter among states that enact it.

13. Severability.

If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other
provisions or applications of this act which can be given effect with
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the invalid provision or application, and to this end the provisions
of this act are severable.

14. This act shall take effect on the 30" day after enactment and
shall apply to a civil action filed or cause of action asserted in a
civil action on or after the effective date.

STATEMENT

This bill, titled the “Uniform Public Expression Protection Act,”
would provide an expedited motion and process to dismiss a
“Strategic Lawsuit Against Public Participation” (“SLAPP”). The
bill is based on the 2020 uniform act drafted and approved by the
Uniform Law Commission (also known as the National Conference
of Commissioners on Uniform State Laws).

Section 1 provides that the act may be cited as the “Uniform
Public Expression Protection Act.”

Section 2 defines terms and the causes of action asserted in civil
actions that fall under the act. This act applies to a civil cause of
action asserted against a person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

Subsection c. of this section provides that the bill would not be
applicable to the following causes of action:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

Section 3 permits a party to file a special motion for expedited
relief to dismiss the cause of action or part thereof. A party may
file this special motion for expedited relief within 60 days after a
party is served with a petition or complaint, crossclaim,
counterclaim, third-party claim, or other pleading that asserts a
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cause of action that falls under the act, or at a later time on a
showing of good cause.

Section 4 provides that on the filing of a motion under section 3:

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion are stayed; and

(2) on motion by the moving party, the court may stay a hearing
or motion involving another party, or discovery by another party, if
the hearing or ruling on the motion would adjudicate, or the
discovery would relate to, an issue material to the motion under
section 3.

The stay would remain in effect until the entry of an order ruling
on the motion under section 3 and expiration of the time under
section 9 for the moving party to appeal the order.

Except as provided in subsections e., f., and g., a party appeals
from an order ruling on a motion under section 3, all proceedings
between all parties in the action are stayed until the conclusion of
the appeal. The court may permit limited discovery during a stay if
a party shows that specific information is necessary to establish
whether a party has satisfied or failed to satisfy a burden under
subsection a. of section 7 and the information is not reasonably
available unless discovery is allowed.

Section 5 permits the court to hear a motion under section 3 within
60 days after filing the motion, unless the court orders a later
hearing to allow discovery under subsection d. of section 4 or for
other good cause.

Section 6 provides that in ruling on a motion under section 3, the
court would consider the pleadings, the motion, any reply or
response to the motion, and any evidence that could be considered
in ruling on a motion for summary judgment.

Section 7 provides that in ruling on a motion under section 3, the
court would dismiss with prejudice a cause of action, or part
thereof, if:

(1) the moving party established under subsection b. of section 2
that this act applies;

(2) the responding party fails to establish under subsection c. of
section 2 that this act does not apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i1) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part thereof.
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A voluntary dismissal without prejudice of a responding party’s
cause of action, or part thereof that is the subject of a motion under
section 3 does not affect a moving party’s right to obtain a ruling on
the motion and seek costs, attorney’s fees, and expenses under
section 10. A voluntary dismissal with prejudice of a responding’s
party cause of action, or part of a cause of action, that is the subject
of a motion under section 3 establishes for the purpose of section 10
that the moving party prevailed on the motion.

Section 8 would provide that the court would rule on a motion
under section 3 within 60 days after a hearing under section 5.
Section 9 provides that a moving party may appeal as a matter of
right from an order denying, in whole or in part, a motion under
section 3 within 20 days after entry of the order consistent with R.
2:5-6(a) of the Rules of Court.
Section 10 provides that on a motion under section 3, the court
would award court costs, reasonable attorney’s fees, and reasonable
litigation expenses related to the motion:

(1) to the moving party if the moving party prevails on the
motion; or

(2) to the responding party if the responding party prevails on the
motion and the court finds that the motion was frivolous or filed
solely with intent to delay the proceeding.
Section 11 provides that this act would be broadly construed and
applied to protect the exercise of the right of freedom of speech and
of the press, the right to assembly and petition, and the right of
association, guaranteed by the United States Constitution or the
New Jersey Constitution.
Section 12 provides that considerations must be given to the need to
promote uniformity of the law with respect to its subject matter
among states that enact it, in applying and construing this uniform
act.
Section 13 provides that if any provision of this act or its
application to any person or circumstance is held invalid, the
invalidity would not affect other provisions or applications of this
act which can be given effect with the invalid provision or
application, and to this end the provisions of this act are severable.
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net cost savings to the Judiciary by providing an expedited motion and process to dismiss a
strategic lawsuit against public Participation (SLAPP). It may also act as a deterrent from such
lawsuits being filed in the first place. However, it is unclear if the reduced court time related
to these lawsuits would translate into any savings for the Judiciary.

e According to the American Bar Association, strategic lawsuits against public participation are
meritless lawsuits designed to chill constitutionally protected speech on matters of public
concern.

BILL DESCRIPTION

This bill provides for an expedited motion process to dismiss a strategic lawsuit against public
participation. The bill is based on the 2020 uniform act drafted and approved by the Uniform Law
Commission (also known as the National Conference of Commissioners on Uniform State Laws).

Under the bill, a party is permitted to file a special motion for expedited relief to dismiss the
cause of action or part thereof. A party may file this special motion for expedited relief within 60
days after a party is served with a petition or complaint, crossclaim, counterclaim, third-party
claim, or other pleading that asserts a cause of action that falls under the act, or may file at a later
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The bill requires the court to hear a motion under section 3 to dismiss the cause of action or
part thereof within 60 days after filing the motion, unless the court orders a later hearing to allow
discovery, or for other good cause.

The bill provides that on a motion to dismiss the cause of action or part thereof, the court would
be required to award court costs, reasonable attorney’s fees, and reasonable litigation expenses
related to the motion:

(1) to the moving party if the moving party prevails on the motion; or

(2) to the responding party if the responding party prevails on the motion and the court finds
that the motion was frivolous or filed solely with intent to delay the proceeding.

The bill provides that this act is to be broadly construed and applied to protect the exercise of
the right of freedom of speech and of the press, the right to assembly and petition, and the right of
association, guaranteed by the United States Constitution or the New Jersey Constitution.

The bill would take effect on the 30th day after enactment, and apply to any civil action filed
on or after that date.

FISCAL ANALYSIS
EXECUTIVE BRANCH
None received.
OFFICE OF LEGISLATIVE SERVICES

The OLS finds that this bill may result in some indeterminate cost savings to the Judiciary by
providing an expedited motion and process to dismiss a strategic lawsuit against public
participation. It may also act as a deterrent from such lawsuits being filed in the first place.
However, it is unclear if the reduced court time related to these lawsuits would translate into any
savings for the Judiciary.

Strategic lawsuits against public participation are meritless lawsuits designed to chill
constitutionally protected speech on matters of public concern. In a prior fiscal estimate for a
similar bill, the Administrative Office of the Courts said that it anticipated a marginal fiscal impact
on the Judiciary. As of April 2023, 32 states and the District of Columbia have anti-SLAPP laws.

Section: Judiciary

Analyst: Anuja Pande Joshi
Senior Fiscal Analyst

Approved: Thomas Koenig
Legislative Budget and Finance Officer

This legislative fiscal estimate has been produced by the Office of Legislative Services due to the
failure of the Executive Branch to respond to our request for a fiscal note.

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).
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SUMMARY
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motion and process for dismissal of “Strategic Lawsuit Against Public
Participation” (“SLAPP”).

Type of Impact: Potential annual net State cost savings.

Agencies Affected:  The Judiciary.

Office of Legislative Services Estimate

Fiscal Impact Annual

Potential Net State Cost Savings Indeterminate

e The Office of Legislative Services (OLS) finds that this bill may result in some indeterminate
net cost savings to the Judiciary by providing an expedited motion and process to dismiss a
strategic lawsuit against public Participation (SLAPP). It may also act as a deterrent from such
lawsuits being filed in the first place. However, it is unclear if the reduced court time related
to these lawsuits would translate into any savings for the Judiciary.

e According to the American Bar Association, strategic lawsuits against public participation are
meritless lawsuits designed to chill constitutionally protected speech on matters of public
concern.

BILL DESCRIPTION

This bill provides for an expedited motion process to dismiss a strategic lawsuit against public
participation. The bill is based on the 2020 uniform act drafted and approved by the Uniform Law
Commission (also known as the National Conference of Commissioners on Uniform State Laws).

Under the bill, a party is permitted to file a special motion for expedited relief to dismiss the
cause of action or part thereof. A party may file this special motion for expedited relief within 60
days after a party is served with a petition or complaint, crossclaim, counterclaim, third-party
claim, or other pleading that asserts a cause of action that falls under the act, or may file at a later
time on a showing of good cause.
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The bill requires the court to hear a motion under section 3 to dismiss the cause of action or
part thereof within 60 days after filing the motion, unless the court orders a later hearing to allow
discovery, or for other good cause.

The bill provides that on a motion to dismiss the cause of action or part thereof, the court would
be required to award court costs, reasonable attorney’s fees, and reasonable litigation expenses
related to the motion:

(1) to the moving party if the moving party prevails on the motion; or

(2) to the responding party if the responding party prevails on the motion and the court finds
that the motion was frivolous or filed solely with intent to delay the proceeding.

The bill provides that this act is to be broadly construed and applied to protect the exercise of
the right of freedom of speech and of the press, the right to assembly and petition, and the right of
association, guaranteed by the United States Constitution or the New Jersey Constitution.

The bill would take effect on the 30th day after enactment, and apply to any civil action filed
on or after that date.

FISCAL ANALYSIS
EXECUTIVE BRANCH
None received.
OFFICE OF LEGISLATIVE SERVICES

The OLS finds that this bill may result in some indeterminate cost savings to the Judiciary by
providing an expedited motion and process to dismiss a strategic lawsuit against public
participation. It may also act as a deterrent from such lawsuits being filed in the first place.
However, it is unclear if the reduced court time related to these lawsuits would translate into any
savings for the Judiciary.

Strategic lawsuits against public participation are meritless lawsuits designed to chill
constitutionally protected speech on matters of public concern. In a prior fiscal estimate for a
similar bill, the Administrative Office of the Courts said that it anticipated a marginal fiscal impact
on the Judiciary. As of April 2023, 32 states and the District of Columbia have anti-SLAPP laws.

Section: Judiciary

Analyst: Anuja Pande Joshi
Senior Fiscal Analyst

Approved: Thomas Koenig
Legislative Budget and Finance Officer

This legislative fiscal estimate has been produced by the Office of Legislative Services due to the
failure of the Executive Branch to respond to our request for a fiscal note.

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).
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SUMMARY

Synopsis: “Uniform Public Expression Protection Act”; provides for expedited
process for dismissal of “Strategic Lawsuit Against Public
Participation” (SLAPP).

Type of Impact: Potential annual net State cost savings.

Agencies Affected:  The Judiciary.

Office of Legislative Services Estimate

Fiscal Impact Annual

Potential Net State Cost Savings Indeterminate

e The Office of Legislative Services (OLS) finds that this bill may result in some indeterminate
net cost savings to the Judiciary by providing a process to dismiss a strategic lawsuit against
public participation (SLAPP). It may also act as a deterrent from such lawsuits being filed in
the first place. However, it is unclear if the reduced court time related to these lawsuits would
translate into any savings for the Judiciary.

e According to the American Bar Association, SLAPP suits are meritless lawsuits designed to
chill constitutionally protected speech on matters of public concern.

BILL DESCRIPTION

This bill, titled the “Uniform Public Expression Protection Act,” would provide an order to
show cause and expedited process to dismiss a “Strategic Lawsuit Against Public
Participation” (“SLAPP”). The bill is based on the 2020 uniform act drafted and approved by
the Uniform Law Commission, also known as the National Conference of Commissioners on
Uniform State Laws.

Office of Legislative Services Legislative Budget and Finance Office
State House Annex ’_ OLS — Phone (609) 847-3105
P.O. Box 068 Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us



FE to $2802 [1R]
2

FISCAL ANALYSIS

EXECUTIVE BRANCH
None received.
OFFICE OF LEGISLATIVE SERVICES

The OLS finds that this bill may result in some indeterminate net cost savings to the Judiciary
by providing a process to dismiss a strategic lawsuit against public participation. It may also act
as a deterrent from such lawsuits being filed in the first place. However, it is unclear if the reduced
court time related to these lawsuits would translate into any savings for the Judiciary.

SLAPP suits are meritless lawsuits designed to chill constitutionally protected speech on
matters of public concern. In a prior fiscal estimate for a similar bill, the Administrative Office
of the Courts said that it anticipated a marginal fiscal impact on the Judiciary. As of April 2023,
32 states and the District of Columbia have anti-SLAPP laws.

Section: Judiciary

Analyst: Anuja Pande Joshi
Senior Fiscal Analyst

Approved: Thomas Koenig
Legislative Budget and Finance Officer

This legislative fiscal estimate has been produced by the Office of Legislative Services due to the
failure of the Executive Branch to respond to our request for a fiscal note.

This fiscal estimate has been prepared pursuant to P.L.1980, c.67 (C.52:13B-6 et seq.).
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AN ACT concerning certain actions and supplementing Title 2A of
the New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Uniform
Public Expression Protection Act.”

2. Scope.

a. Inthis section:

(1) “Goods or services” does not include the creation,
dissemination, exhibition, or advertisement or similar promotion of
a dramatic, literary, musical, political, journalistic, or artistic work.

(2) “Governmental unit” means a public corporation or
government or governmental  subdivision, agency, or
instrumentality.

(3) “Person” means an individual, estate, trust, partnership,
business or nonprofit entity, governmental unit, or other legal
entity.

b. Except as otherwise provided in subsection c., this act
applies to a cause of action asserted in a civil action against a
person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

c. This act does not apply to a cause of action asserted:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

3. Special Motion for Expedited Relief.

Not later than 60 days after a party is served with a petition or
complaint, crossclaim, counterclaim, third-party claim, or other
pleading that asserts a cause of action to which this act applies or at
a later time on a showing of good cause, the party may file a special
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motion for expedited relief to dismiss the cause of action or part of
the cause of action.

4. Stay.

a. Except as otherwise provided in subsections d. through g.,
on the filing of a motion under section 3 of P.L. :
c. (C. )(pending before the Legislature as this bill):

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion are stayed; and

(2) on motion by the moving party, the court may stay a hearing
or motion involving another party, or discovery by another party, if
the hearing or ruling on the motion would adjudicate, or the
discovery would relate to, an issue material to the motion under
section 3 of P.L. , c. (C. )(pending before the Legislature as this
bill).

b. A stay under subsection a. remains in effect until entry of an
order ruling on the motion under section 3 of P.L. :
c. (C. )(pending before the Legislature as this bill) and expiration
of the time under section 9 of P.L. ,c. (C. )(pending before
the Legislature as this bill) for the moving party to appeal the order.

c. Except as otherwise provided in subsections e., f. and g., if a
party appeals from an order ruling on a motion under section 3 of
PL. ,c (C. )(pending before the Legislature as this bill), all
proceedings between all parties in the action are stayed. The stay
remains in effect until the conclusion of the appeal.

d. During a stay under subsection a., the court may allow limited
discovery if a party shows that specific information is necessary to
establish whether a party has satisfied or failed to satisfy a burden
under subsection a. of section 7 of P.L. ,c. (C. )(pending
before the Legislature as this bill) and the information is not
reasonably available unless discovery is allowed.

e. A motion under section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) for costs, attorney’s fees, and
expenses is not subject to a stay under this section.

f. A stay under this section does not affect a party’s ability
voluntarily to dismiss a cause of action or party of a cause of action
or move to sever a cause of action.

g. During a stay under this section, the court for good cause
may hear and rule on:

(1) a motion unrelated to the motion under section 3 of P.L.
c. (C. )(pending before the Legislature as this bill); and

(2) a motion seeking a special or preliminary injunction to
protect against an imminent threat to public health or safety.

5. Hearing.
a. The court shall hear a motion under section 3 of P.L. ,
c. (C. )(pending before the Legislature as this bill) not later
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than 60 days after filing of the motion, unless the court orders a
later hearing;

(1) to allow discovery under subsection d. of section 4 of P.L. ,
c. (C. )(pending before the Legislature as this bill); or

(2) for other good cause.

b. If the Court orders a later hearing under paragraph (1) of
subsection a., the court shall hear the motion under section 3 of
PL. ,c (C. )(pending before the Legislature as this bill) not
later than 60 days after the court order allowing the discovery,
unless the court orders a later hearing under paragraph (2) of
subsection a.

6. Proof.

In ruling on a motion under section 3 of P.L. :
c. (C. )(pending before the Legislature as this bill), the court
shall consider the pleadings, the motion, any reply or response to
the motion, and any evidence that could be considered in ruling on a
motion for summary judgment.

7. Dismissal of cause of action in whole or part.

a. In ruling on a motion under section 3 of P.L. :
c. (C. )(pending before the Legislature as this bill), the court
shall dismiss with prejudice a cause of action, or part of a cause of
action, if:

(1) the moving party established under subsection b. of section 2
of P.L. ,c. (C. )(pending before the Legislature as this bill)
that this act applies;

(2) the responding party fails to establish under subsection c. of

section2 of P.L. ,c. (C. )(pending before the Legislature as
this bill) that this act does not apply; and
(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part of the cause of action.

b. A voluntary dismissal without prejudice of a responding
party’s cause of action, or part of a cause of action, that is the
subject of a motion under section 3of P.L. ,c. (C. )(pending
before the Legislature as this bill) does not affect a moving party’s
right to obtain a ruling on the motion and seek costs, attorney’s
fees, and expenses under section 10 of P.L. :
c. (C. )(pending before the Legislature as this bill) .

c. A voluntary dismissal with prejudice of a responding’s party
cause of action, or part of a cause of action, that is the subject of a
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motion under section 3 of P.L. ,c. (C. )(pending before the
Legislature as this bill) establishes for the purpose of section 10 of
PL. ,c (C )(pending before the Legislature as this bill) that
the moving party prevailed on the motion.

8. Ruling.
The court shall rule on a motion under section 3 of P.L. :
c. (C. )(pending before the Legislature as this bill) not later

than 60 days after a hearing under section 5 of P.L. :
c. (C. )(pending before the Legislature as this bill).

9. Appeal.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, a motion under section 3 of P.L.
c. (C. )(pending before the Legislature as this bill). The appeal
must be filed not later than 20 days after entry of the order.

10. Costs, Attorney’s Fees, and Expenses.

On a motion under section 3 of P.L. ,c. (C. )(pending
before the Legislature as this bill), the court shall award court costs,
reasonable attorney’s fees, and reasonable litigation expenses
related to the motion:

(1) to the moving party if the moving party prevails on the
motion; or

(2) to the responding party if the responding party prevails on the
motion and the court finds that the motion was frivolous or filed
solely with intent to delay the proceeding.

11. Construction.

This act shall be broadly construed and applied to protect the
exercise of the right of freedom of speech and of the press, the right
to assembly and petition, and the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution.

12. Uniformity of Application and Construction.

In applying and construing this uniform act, consideration must
be given to the need to promote uniformity of the law with respect
to its subject matter among states that enact it.

13. Severability.

If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other
provisions or applications of this act which can be given effect with
the invalid provision or application, and to this end the provisions
of this act are severable.
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14. This act shall take effect on the 30" day after enactment and
shall apply to a civil action filed or cause of action asserted in a
civil action on or after the effective date.

STATEMENT

This bill, titled the “Uniform Public Expression Protection Act,”
would provide an expedited motion and process to dismiss a
“Strategic Lawsuit Against Public Participation” (“SLAPP”). The
bill is based on the 2020 uniform act drafted and approved by the
Uniform Law Commission (also known as the National Conference
of Commissioners on Uniform State Laws).

Section 1 provides that the act may be cited as the “Uniform
Public Expression Protection Act.”

Section 2 defines terms and the causes of action asserted in civil
actions that fall under the act. This act applies to a civil cause of
action asserted against a person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

Subsection c. of this section provides that the bill would not be
applicable to the following causes of action:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

Section 3 permits a party to file a special motion for expedited
relief to dismiss the cause of action or part thereof. A party may
file this special motion for expedited relief within 60 days after a
party is served with a petition or complaint, crossclaim,
counterclaim, third-party claim, or other pleading that asserts a
cause of action that falls under the act, or at a later time on a
showing of good cause.

Section 4 provides that on the filing of a motion under section 3:
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(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion are stayed; and

(2) on motion by the moving party, the court may stay a hearing
or motion involving another party, or discovery by another party, if
the hearing or ruling on the motion would adjudicate, or the
discovery would relate to, an issue material to the motion under
section 3.

The stay would remain in effect until the entry of an order ruling
on the motion under section 3 and expiration of the time under
section 9 for the moving party to appeal the order.

Except as provided in subsections e., f., and g., a party appeals
from an order ruling on a motion under section 3, all proceedings
between all parties in the action are stayed until the conclusion of
the appeal. The court may permit limited discovery during a stay if
a party shows that specific information is necessary to establish
whether a party has satisfied or failed to satisfy a burden under
subsection a. of section 7 and the information is not reasonably
available unless discovery is allowed.

Section 5 permits the court to hear a motion under section 3 within
60 days after filing the motion, unless the court orders a later
hearing to allow discovery under subsection d. of section 4 or for
other good cause.

Section 6 provides that in ruling on a motion under section 3, the
court would consider the pleadings, the motion, any reply or
response to the motion, and any evidence that could be considered
in ruling on a motion for summary judgment.

Section 7 provides that in ruling on a motion under section 3, the
court would dismiss with prejudice a cause of action, or part
thereof, if:

(1) the moving party established under subsection b. of section 2
that this act applies;

(2) the responding party fails to establish under subsection c. of
section 2 that this act does not apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i1) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part thereof.

A voluntary dismissal without prejudice of a responding party’s
cause of action, or part thereof that is the subject of a motion under
section 3 does not affect a moving party’s right to obtain a ruling on
the motion and seek costs, attorney’s fees, and expenses under
section 10. A voluntary dismissal with prejudice of a responding’s
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party cause of action, or part of a cause of action, that is the subject
of a motion under section 3 establishes for the purpose of section 10
that the moving party prevailed on the motion.
Section 8 would provide that the court would rule on a motion
under section 3 within 60 days after a hearing under section 5.
Section 9 provides that a moving party may appeal as a matter of
right from an order denying, in whole or in part, a motion under
section 3 within 20 days after entry of the order consistent with R.
2:5-6(a) of the Rules of Court.
Section 10 provides that on a motion under section 3, the court
would award court costs, reasonable attorney’s fees, and reasonable
litigation expenses related to the motion:

(1) to the moving party if the moving party prevails on the
motion; or

(2) to the responding party if the responding party prevails on the
motion and the court finds that the motion was frivolous or filed
solely with intent to delay the proceeding.
Section 11 provides that this act would be broadly construed and
applied to protect the exercise of the right of freedom of speech and
of the press, the right to assembly and petition, and the right of
association, guaranteed by the United States Constitution or the
New Jersey Constitution.
Section 12 provides that considerations must be given to the need to
promote uniformity of the law with respect to its subject matter
among states that enact it, in applying and construing this uniform
act.
Section 13 provides that if any provision of this act or its
application to any person or circumstance is held invalid, the
invalidity would not affect other provisions or applications of this
act which can be given effect with the invalid provision or
application, and to this end the provisions of this act are severable.



ASSEMBLY JUDICIARY COMMITTEE

STATEMENT TO

ASSEMBLY, No. 4393

with committee amendments

STATE OF NEW JERSEY

DATED: MAY 18, 2023

The Assembly Judiciary Committee reports favorably and with
committee amendments Assembly Bill No. 4393.

This bill, titled the “Uniform Public Expression Protection Act,”
would provide an order to show cause and expedited process to
dismiss a “Strategic Lawsuit Against Public Participation”
(“SLAPP”). The bill is based on the 2020 uniform act drafted and
approved by the Uniform Law Commission, also known as the
National Conference of Commissioners on Uniform State Laws.

Actions that Constitute SLAPP

This act applies to a civil cause of action asserted against a
person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

Exceptions
The bill would not be applicable to the following causes of

action:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.



Application for Show Cause Order
The bill permits a party to file an application for an order to

show cause for expedited relief to dismiss the cause of action or
part thereof. A party may file application within 60 days after a
party is served with a petition or complaint, crossclaim,
counterclaim, third-party claim, or other pleading that asserts a
cause of action that falls under the act, or at a later time on a
showing of good cause. The bill provides that on the filing of
an order to show cause:

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion may be stayed,;

(2) on motion by the moving party, the court may stay an action
or proceeding involving another party, or discovery by another
party, if the hearing or ruling in that proceeding would adjudicate,
or the discovery would relate to, an issue material to the order to
show cause; and

(3) In determining whether to stay any proceedings, there would be
a presumption that such a stay shall be granted.

Right to Appeal
A party maintains the right to appeal an order ruling on an order

to show cause, and if so appealed, all proceedings between all
parties in the action are stayed until the conclusion of the appeal.
The court may permit limited discovery during a stay if a party
shows that specific information is necessary to establish whether a
party has satisfied or failed to satisfy a burden and the information
is not reasonably available unless discovery is allowed.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, an order to show cause within 20 days
after entry of the order consistent with R. 2:5-6(a) of the Rules of
Court.

Hearing for Show Cause Order
The bill further provides that the court would hear an order to

show cause as expeditiously as possible, unless the court allows
limited discovery. In ruling on an order to show cause, the court
would consider the pleadings, the order to show cause application
and support certifications, briefs, any reply or response to the order
to show cause, and any evidence that could be considered in ruling
on a motion for summary judgment.

Dismissal of SLAPP Actions

The court is permitted to dismiss with prejudice a cause of
action, or part thereof, if:

(1) the moving party established that the act applies;



(2) the responding party fails to establish that the act does not
apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(it) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part thereof.

A voluntary dismissal without prejudice of a responding party’s
cause of action, or part thereof that is the subject of an order to
show cause does not affect a moving party’s right to obtain a ruling
on the order to show cause and seek costs, attorney’s fees, and
expenses. A voluntary dismissal with prejudice of a responding’s
party cause of action, or part of a cause of action, that is the subject
of an order to show cause establishes that the moving party
prevailed on the motion.

COMMITTEE AMENDMENTS

The committee amended the bill to:

(1) clarify that the dismissal of a SLAPP suit may occur upon an
“order to show cause,” not a “motion;”

(2) require the court to hear an order to show cause as
expeditiously as possible and to rule on such as soon as practicable;
and

(3) replace synopsis to read: “Uniform Public Expression
Protection Act”; provides for expedited process for dismissal of
“Strategic Lawsuit Against Public Participation” (SLAPP).



ASSEMBLY APPROPRIATIONS COMMITTEE
STATEMENT TO

[First Reprint]
ASSEMBLY, No. 4393

STATE OF NEW JERSEY

DATED: JUNE 22, 2023

The Assembly Appropriations Committee reports favorably
Assembly Bill No, 4393 (1R).

This bill, titled the “Uniform Public Expression Protection Act,”
would provide an order to show cause and expedited process to
dismiss a “Strategic Lawsuit Against Public Participation”
(“SLAPP”). The bill is based on the 2020 uniform act drafted and
approved by the Uniform Law Commission, also known as the
National Conference of Commissioners on Uniform State Laws.

Actions that Constitute SLAPP

This act applies to a civil cause of action asserted against a
person based on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

Exceptions
The bill would not be applicable to the following causes of

action:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.



Application for Show Cause Order
The bill permits a party to file an application for an order to

show cause for expedited relief to dismiss the cause of action or
part thereof. A party may file application within 60 days after a
party is served with a petition or complaint, crossclaim,
counterclaim, third-party claim, or other pleading that asserts a
cause of action that falls under the act, or at a later time on a
showing of good cause. The bill provides that on the filing of
an order to show cause:

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion may be stayed,;

(2) on motion by the moving party, the court may stay an action
or proceeding involving another party, or discovery by another
party, if the hearing or ruling in that proceeding would adjudicate,
or the discovery would relate to, an issue material to the order to
show cause; and

(3) In determining whether to stay any proceedings, there would be
a presumption that such a stay shall be granted.

Right to Appeal
A party maintains the right to appeal an order ruling on an order

to show cause, and if so appealed, all proceedings between all
parties in the action are stayed until the conclusion of the appeal.
The court may permit limited discovery during a stay if a party
shows that specific information is necessary to establish whether a
party has satisfied or failed to satisfy a burden and the information
is not reasonably available unless discovery is allowed.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, an order to show cause within 20 days
after entry of the order consistent with R. 2:5-6(a) of the Rules of
Court.

Hearing for Show Cause Order
The bill further provides that the court would hear an order to

show cause as expeditiously as possible, unless the court allows
limited discovery. In ruling on an order to show cause, the court
would consider the pleadings, the order to show cause application
and support certifications, briefs, any reply or response to the order
to show cause, and any evidence that could be considered in ruling
on a motion for summary judgment.

Dismissal of SLAPP Actions

The court is permitted to dismiss with prejudice a cause of
action, or part thereof, if:

(1) the moving party established that the act applies;



(2) the responding party fails to establish that the act does not
apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of the cause of action; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(it) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part thereof.

A voluntary dismissal without prejudice of a responding party’s
cause of action, or part thereof that is the subject of an order to
show cause does not affect a moving party’s right to obtain a ruling
on the order to show cause and seek costs, attorney’s fees, and
expenses. A voluntary dismissal with prejudice of a responding’s
party cause of action, or part of a cause of action, that is the subject
of an order to show cause establishes that the moving party
prevailed on the motion.

FISCAL IMPACT:

The Office of Legislative Services finds that this bill may result in
some indeterminate net cost savings to the Judiciary by providing a
process to dismiss a strategic lawsuit against public Participation
(SLAPP). It may also act as a deterrent from such lawsuits being filed
in the first place. However, it is unclear if the reduced court time
related to these lawsuits would translate into any savings for the
Judiciary.

According to the American Bar Association, strategic lawsuits
against public participation are meritless lawsuits designed to chill
constitutionally protected speech on matters of public concern.




LEGISLATIVE FISCAL ESTIMATE
[First Reprint]
ASSEMBLY, No. 4393

STATE OF NEW JERSEY
220th LEGISLATURE

DATED: JUNE 27, 2023

SUMMARY
Synopsis: “Uniform Public Expression Protection Act”; provides for expedited
process for dismissal of “Strategic Lawsuit Against Public Participation”
(SLAPP).
Type of Impact: Potential annual net State cost savings.

Agencies Affected: ~ The Judiciary

Office of Legislative Services Estimate

Fiscal Impact Annual

Potential Net State Cost Savings Indeterminate

e The Office of Legislative Services (OLS) finds that this bill may result in some indeterminate
net cost savings to the Judiciary by providing a process to dismiss a strategic lawsuit against
public participation (SLAPP). It may also act as a deterrent from such lawsuits being filed in
the first place. However, it is unclear if the reduced court time related to these lawsuits would
translate into any savings for the Judiciary.

e According to the American Bar Association, SLAPP suits are meritless lawsuits designed to
chill constitutionally protected speech on matters of public concern.

BILL DESCRIPTION

This bill, titled the “Uniform Public Expression Protection Act,” would provide an order to
show cause and expedited process to dismiss a “Strategic Lawsuit Against Public
Participation” (“SLAPP”). The bill is based on the 2020 uniform act drafted and approved by
the Uniform Law Commission, also known as the National Conference of Commissioners on
Uniform State Laws.

Office of Legislative Services Legislative Budget and Finance Office
State House Annex ’_ OLS — Phone (609) 847-3105
P.O. Box 068 Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us
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FISCAL ANALYSIS

EXECUTIVE BRANCH
None received.
OFFICE OF LEGISLATIVE SERVICES

The OLS finds that this bill may result in some indeterminate net cost savings to the Judiciary
by providing a process to dismiss a strategic lawsuit against public participation (SLAPP). It may
also act as a deterrent from such lawsuits being filed in the first place. However, it is unclear if the
reduced court time related to these lawsuits would translate into any savings for the Judiciary.

SLAPP suits are meritless lawsuits designed to chill constitutionally protected speech on
matters of public concern. In a prior fiscal estimate for a similar bill, the Administrative Office
of the Courts said that it anticipated a marginal fiscal impact on the Judiciary. As of April 2023,
32 states and the District of Columbia have anti-SLAPP laws.

Section: Judiciary

Analyst: Anuja Pande Joshi
Senior Fiscal Analyst

Approved: Thomas Koenig
Legislative Budget and Finance Officer

This legislative fiscal estimate has been produced by the Office of Legislative Services due to the
failure of the Executive Branch to respond to our request for a fiscal note.

This fiscal estimate has been prepared pursuant to P.L.1980, ¢.67 (C.52:13B-6 et seq.).
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09/7/2023

‘Uniform Public Expression Protection Act’ Establishes Expedited Process for Dismissal of Strategic Lawsuits Against Public Participation (SLAPP)

TRENTON - Governor Phil Murphy today signed the ‘Uniform Public Expression Protection Act’ to protect people from meritless lawsuits intended to intimidate them for exercising
free speech rights. Powerful entities and individuals often use lawsuits and litigation threats to punish and silence those who might speak unfavorably about them. The bipartisan

legislation will enable defendants to seek the expedited dismissal of such lawsuits, commonly referred to as ‘Strategic Lawsuits Against Public Participation’ (SLAPP), which have
historically been used against journalists, academics, advocates, and whistleblowers — among others.

A SLAPP is generally used to silence individuals or organizations from publicly criticizing or bringing legitimate issues to light about an individual or entity with greater power and
resources.

“For far too long, the powerful have abused the justice system to suppress free speech through illegitimate lawsuits,” said Governor Murphy. “By pursuing meritless court cases, th
powerful parties aim to silence their critics by making it impossible for those with fewer resources to spend the time and money necessary to legally defend themselves. This law \
expedite the process to get these cases dismissed on behalf of the journalists, small businesses, activists, and countless others who have been unfairly targeted by these lawsuits
the years.”

If a SLAPP is initiated, the bill (S-2802/A-4393) now allows eligible defendants to file paperwork requiring the plaintiff to demonstrate the basis for the lawsuit and requiring the cot
consider the issues in an expeditious manner. This process will enable these kinds of cases to be dismissed quickly, and at less expense to the defendant, rather than being drawn
in court.

In addition to the expedited timeline, other related legal proceedings may be paused until the request for an expedited dismissal is resolved. The bill also allows defendants in som
cases to recover legal fees if the lawsuit is dismissed.

“People should be able to speak their mind on the issues that matter most to them without the fear of becoming ensnared in an expensive, time-consuming lawsuit,” said First Ass
Attorney General Lyndsay V. Ruotolo. “The law signed by Governor Murphy today makes it much more difficult to use the legal system as a weapon, with the intent to bully individu
into silence. New Jersey is proud to become the latest state to enact a law that discourages, and creates a streamlined process to dismiss, baseless lawsuits that improperly targe
lawful exercise of free speech.”

With this bill signing, New Jersey joins a host of other states in adopting an anti-SLAPP law and becomes the sixth state to specifically enact particularly strong protections based
the Uniform Law Commission’s ‘Uniform Public Expression Protection Act.

Sponsors of the legislation include Senator Joseph Lagana and Assemblyman Raj Mukheriji, as well as Senator Jon Bramnick and Assembly members Carol Murphy and Kevin J.
Rooney.

“Lawsuits should not be weaponized as a means of silencing someone speaking out about a controversial issue,” said Senator Lagana. “This legislation will protect residents agail
frivolous, ill-intentioned lawsuits and insulate them from the financial hardships these cases can produce.”

“Money and power shouldn't be tools to muzzle the voices of critics and whistleblowers,” said Assemblyman Mukherji. “While our democracy thrives on free speech, frivolous SLAI
lawsuits aim to stifle that freedom. With this law, we're handing back the microphone and the pen and providing a powerful remedy so that journalists and citizens can confidently :
up without fear of unwarranted retribution.”

“Many states throughout the country have enacted laws specifically aimed at discouraging SLAPP suits. Until today, those statutes did not exist in New Jersey,” said Senator
Bramnick. “Anti-SLAPP suit laws allow the defendant in a suit to file a motion that permits the court to dismiss the lawsuit for being without merit. This legislation will enact somet
similar in New Jersey so that people can exercise their First Amendment rights without the fear of getting bogged down in legal proceedings.”

“Too often SLAPP suits have been used to silence criticism through costly and time-consuming legal proceedings. It's a shame that bad actors have exploited our legal system to
effectively strip outspoken New Jersey residents of their First Amendment rights,” said Assemblywoman Murphy. “Today, we are taking a stand by expediting the dismissal of thes
lawsuits, doing away with this intimidation tactic, and protecting freedom of speech in our state.”

“I am a proud champion of diverse discourse. New Jersey must discourage those who weaponize the legal system to intimidate detractors, because it impedes healthy debate,” sa
Assemblyman Rooney. “Free speech in New Jersey is protected under the Constitution, but with this bill signing, the law will stand up for the vocal citizens who are too often silenc
money and power.”

“I'am thrilled that New Jersey has enacted the Uniform Public Expression Protection Act (UPEPA), a strong anti-SLAPP bill that protects filmmakers, journalists, and everyday citize
from attacks on their First Amendment rights,” said Charles Rivkin, Chairman and CEO of the Motion Picture Association. “Under the leadership of Governor Murphy and the state
legislature, New Jersey has become a major hub of film and television production, making it ever more urgent and important that the state protect the principles of free speech anc
artistic freedom on which a thriving creative ecosystem depends. Thank you, Gov. Murphy and the bill sponsors, Senator Joseph Lagana and Assemblyman Raj Mukherji, for workil
enact UPEPA. On behalf of the MPA and our member studios, we look forward to further strengthening our excellent relationship with the Garden State.”

“The right to free speech is a cornerstone of our democracy, and we commend Governor Murphy and the bill sponsors for protecting this foundational right by making this bill law,”
ACLU of New Jersey Executive Director Amol Sinha. “This bill will help protect the public against serious and continuing threats to free speech in New Jersey by limiting the harms
people can face for speaking out on important public issues. The ACLU-NJ fights for New Jerseyans' rights every day and we are proud to say that our rights have stronger protecti
today.”

“The enactment of the ‘Uniform Public Expression Protection Act’ represents a significant milestone for the State of New Jersey,” said Peggy Arbitell, Executive Director of the Nev
Jersey Press Association. “This legislation, which enables early resolution of Strategic Lawsuits Against Public Participation (SLAPP), is designed to thwart lawsuits intended to
intimidate or punish those engaged in constitutionally protected activity. The New Jersey Press Association strongly and enthusiastically supports this legislation, which now plac¢
New Jersey with the majority of States that recognize the importance of robust anti-SLAPP laws.”

“Anti-SLAPP laws provide essential protections for journalists and news organizations to be able to quickly dismiss meritless lawsuits from powerful parties seeking to intimidate,
punish, or chill their reporting,” said Lisa Zycherman, Deputy Legal Director of Reporters Committee for Freedom of the Press. “Journalists must be able to report stories about m:
of public interest without fear that the subjects of their coverage will target them or their newsroom with costly, baseless legal proceedings. These kinds of protections are vital to

preserving the unflinching journalism that informs communities, exposes wrongdoing, and holds public figures and officials accountable.”

“This new law will protect the constitutional rights of those who engage in public protest or who advocate on issues of public importance. Too often, unjust lawsuits known as Stra
Lawsuits Against Public Participation (SLAPP), are filed not for the purpose of seeking justice but to punish or prevent people from exercising their constitutional rights,” said Patri
M. Giordano, Esq., President of the New Jersey Association for Justice. “We thank Governor Murphy for supporting the right to free speech and signing this important legislation i
law. We also thank Senators Lagana and Bramnick, Assemblymen Mukherji and Rooney, and Assemblywoman Murphy for shepherding this important affirmation of constitutional
through the legislative process.”

https://www.nj.gov/governor/news/news/562023/approved/20230907d.shtml 1/2
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“After unanimous passage in both the Assembly and Senate, New Jersey municipalities appreciate the Governor signing this legislation that protects the local government’s ability

function, without hampering the ability for residents to communicate, and ensuring that the threat of frivolous lawsuits is greatly diminished,” said Michael Cerra, Executive Directc
New Jersey League of Municipalities.

“We thank Governor Murphy for signing this important legislation that will protect the rights of communities to fight back against development proposals that have a detrimental
environmental impact on their neighborhoods,” said Allison McLeod, Policy Director for the New Jersey League of Conservation Voters. “Unscrupulous developers have long utiliz

SLAPP suits as a way of silencing local voices. This law will enable community groups to voice their opinions on critical issues involving warehouse sprawl, water quality, and othe
conservation matters.”
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PER CURIAM

Defendants, Alina Habba, Esq. and Sandelands Eyet LLP, appeal from a
trial court order dismissing their Order to Show Cause (OTSC) filed under the
Uniform Public Expression Protection Act (UPEPA), N.J.S.A. 2A:53A-49 to -
61. Because we conclude the trial court misapplied the UPEPA and applicable
common law, we reverse and remand for further proceedings.

In February 2024, plaintiff, Michael A. Moroney, Esq., through counsel,
filed a complaint against defendants Habba, Sandelands Eyet, William
Sandelands, Esq., and Cara Fialkoff, Esq.! Plaintiff alleged that after nearly
thirty years of marriage, he and Barbara Kelly agreed they "would file for an

n

uncontested divorce without cause." On February 8, 2018, plaintiff's attorney

filed a "no fault" complaint for divorce, alleging irreconcilable differences.

' Sandelands passed away in October 2022. Plaintiff's claims against Fialkoff
were dismissed with prejudice.
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Plaintiff contended that "[a]t th[e] time . . . Kelly was employed as a
paralegal at the Sandelands Eyet, LLP [lJaw [f]irm" and Habba, Sandelands, and
Fialkoff practiced law at the firm. He alleged "[u]pon information and belief,"
that four days after filing the complaint, "Kelly was advised by [d]efendants to
file a domestic violence complaint against [him] in order to use the threat of
incarceration and loss of his professional license as leverage in the" matrimonial
matter.

Plaintiff contended Kelly had "filed a domestic violence complaint and
request[ed] . . . a temporary restraining order [(TRO)] against" him under the
Prevention of Domestic Violence Act (PDVA), N.J.S.A. 2C:25-17 to -35. He
claimed that thereafter, "[d]efendants prepared a revised complaint asserting
different and inconsistent allegations of domestic violence . . . and filed it on
behalf of . . . Kelly." Plaintiff denied that "any acts constituting domestic
violence ever occurred" and asserted Kelly had not "previously reported or filed
a complaint of domestic violence . . . nor sought a restraining order against" him.

Plaintiff alleged that "[c]ontemporaneous with the filing of the domestic
violence complaints, [d]efendants filed a motion" in the pending matrimonial
matter seeking "permanent monthly spousal support for . . . Kelly in the amount

of $12,546[] per month." Plaintiff noted defendants claimed the amount was "a
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reasonable demand"; however, he asserted his monthly "take-home pay was
$10,400 per month." Plaintiff contended that "[s]imultaneously with filing the
motion for spousal support[, d]efendants offered to dismiss both domestic
violence complaints . . . in exchange for [his] conceding to the motion for
permanent spousal support and agreeing to pay" Kelly the $12,546 in monthly
spousal support.

Plaintiff alleged defendants continued their "efforts . . . to coerce a
settlement of the spousal support motion using the domestic violence complaints
as leverage" up to the first day of the domestic violence trial. These efforts
included "a 'final offer' to dismiss the domestic violence complaints against
[pJlaintiff in exchange for [p]laintiff]'s] agree[ment] to [pay Kelly] permanent
monthly support in the amount of $9,000."

After the first day of trial, the matter was adjourned for approximately
three weeks. Plaintiff contended that during the interim, "[d]efendants made
several offers to dismiss the domestic violence complaints in exchange for a
settlement of the spousal support motion culminating in [d]efendants making a
second 'final offer' to dismiss the domestic violence complaints if [he] would

agree to permanent monthly spousal support in the amount of $6,000." Plaintiff
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stated he "rejected all offers to dismiss the domestic violence complaints in
exchange for agreeing to the improper demands."

Plaintiff alleged Sandelands was lead counsel for Kelly during the
domestic violence trial. Further, Habba and Fialkoff acted as co-counsel, sat at
counsel table, and assisted during trial. Plaintiff contended the trial court in the
domestic violence case had "found both complaints unsupported by any
evidence," denied entry of a final restraining order, and dismissed the TRO.

Plaintiff contended that "[a]fter the domestic violence complaints were
dismissed and the matrimonial action concluded . . . Kelly, with the advice of
the [d]efendants, agreed to . . . monthly spousal support in the amount of $750
per month for the first [twelve] months, and increasing thereafter to a total of
$2,650 per month until [he] reache[d] retirement age."

Plaintiff's complaint contained three counts. The counts included

allegations of malicious prosecution; statutory and administrative violations

under N.J.S.A. 2A:47A-1% and New Jersey Rule of Professional Conduct (RPC)

2 Any person who falsely and maliciously and without
probable cause makes a complaint, orally or in writing,
of unprofessional conduct against a member of any
profession requiring a license or other authority to
practice such profession, to any court . . . authorized to
and having the right to hear such complaint and to act
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3.4(g) ("A lawyer shall not: . .. present, participate in presenting, or threaten to
present criminal charges to obtain an improper advantage in a civil matter"); and
entitlement to punitive damages based on the other two counts.

In the malicious prosecution count, plaintiff alleged defendants "were
negligent, acted with malice, and aided and abetted":

[I]n advising . . . Kelly to file a domestic violence
complaint . . . without probable cause or other
justifiable reason in order to coerce an agreement on
spousal support under the threats of incarceration and
loss of [his] professional license[;]

.. . Kelly in preparing and filing a revised domestic
violence complaint . . . without probable cause or other
justifiable reason in order to coerce an agreement on
spousal support under the threats of incarceration and
loss of [his] professional license[;]

. . . [B]y filing a motion in the contemporaneously
pending matrimonial matter seeking to compel [him] to
pay monthly spousal support in an amount in excess of
the entirety of his monthly take home pay[;]

thereon or to recommend action thereon and to take or
recommend the taking of disciplinary action against the
person complained of, such as disbarment or
suspension in the case of an attorney-at-law . . . shall
be liable for any and all damages suffered and sustained
by the member of a profession so complained of, to be
recovered in a civil action in the nature of an action at
law for malicious prosecution. In any such action,
exemplary or punitive damages may be awarded.
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... [B]y presenting and assisting in presenting domestic
violence charges, including at the time of the domestic
violence trial . . ., in an attempt to obtain an improper
advantage in the contemporaneously pending
[matrimonial] matter and coerce [him] into capitulating
to an award of spousal support in excess of the entirety
of his monthly take[-]home pay[;]

. . . [B]y violat[ing] the [RPCs] by presenting and
assisting in presenting criminal charges against
Plaintiff in an attempt to obtain an improper advantage
and coerce a party to agree to a settlement in the
contemporaneously pending civil matter[;]

. . . [A]ttempting to trade a dismissal of the domestic
violence complaints in exchange for [his] not opposing
the motion filed by [d]efendants in the
contemporaneously pending [matrimonial] matter|;]

. . . [B]y inducing and assisting . . . Kelly to testify
falsely and otherwise by participating in the domestic
violence trial[.]

In addition, as to malicious prosecution, plaintiff alleged defendants
violated RPC 3.4(b) "by inducing and assisting . . . Kelly to testify falsely in the
domestic violence trial" and RPC 3.4(g) "by presenting and assisting in
presenting criminal charges against [him] in an attempt to obtain an improper
advantage and coerce [him] to agree to a settlement in the contemporaneously

pending [matrimonial] matter." Further, plaintiff alleged defendants' actions

"were wrongful, malicious and designed to embarrass, harass[,] and damage

7 A-0042-24



[him], and to punish [him] for having filed a [c]Jomplaint for [d]ivorce against
their employee . . . Kelly."

In lieu of filing an answer to the complaint, defendants filed the OTSC
under the UPEPA. Plaintiff voluntarily dismissed his complaint without
prejudice. Nevertheless, defendants pursued the OTSC, seeking a declaration
that the UPEPA was applicable and that plaintiff had failed to establish a prima
facie case, a stay of plaintiff's case pending resolution of the OTSC, and
reasonable attorneys' fees and costs.

Kelly provided a certification in support of defendants' application. She
contended plaintiff repeatedly had subjected her to domestic abuse, including
multiple incidents of "physical violence, mental and emotional abuse, and
coercive and threatening behavior." She stated in February 2018, she was in
"fear[] for [her] life." Therefore, she consulted with defendants, her attorneys,
regarding her situation and of her "own volition," filed the domestic violence
complaint and sought a TRO. She claimed she had sought a restraining order
for protection and because she "truly believed" she was in imminent danger. She
asserted the TRO was not related to the matrimonial matter nor used to gain

"leverage" against plaintiff.
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In an opposing affidavit, plaintiff reiterated many of the allegations
contained in his complaint. He added: (1) in the days between the filing of the
matrimonial matter and the entry of a TRO, "Kelly contacted [him] to advise
that after consultation with her friends from work they 'were going to take [him]
to the cleaners and then have [him] disbarred' and contest [his] bankruptcy
reorganization application"; (2) "a true and accurate copy of" the police
investigation report from Kelly's appearance to obtain the TRO; (3) "Fialkoff
appeared personally at the . . . [m]unicipal [c]ourt and filed a second, revised
domestic violence complaint and request for a [TRO] against [p]laintiff" and
attached "a true and accurate copy of . . . [the sJupplementary [i]nvestigation
[r]eport"; (4) his counsel was "contacted by . . . Habba who sought to convene
a meeting to discuss a resolution of the pending domestic violence complaints
and spousal support obligations" and attached "true and accurate copy of emails
exchanged between" counsel; (5) a meeting between Habba, Fialkoff and
plaintiff's counsel took place where Habba "advis[ed] that . . . Kelly was willing
to dismiss the domestic violence [matter] . . . if [p]laintiff would agree to
$10,000 per month in 'permanent' spousal support"; and Habba and Fialkoff
threatened "that if he did not agree to their demand for spousal support they

would pursue the quasi-criminal charges seeking to have him incarcerated and
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disbarred . . . , would file a spousal support motion seeking the entirety of
[p]laintiff's monthly income . . . , and would file [o]bjections to his" bankruptcy
petition; (6) after the meeting, he was advised by his counsel that Habba had
contacted counsel and "reiterate[d] the offer" made during the meeting; (7)
defendants filed a motion in the matrimonial matter and "sought permanent
monthly spousal support for . . . Kelly in the amount of $2,590 per week
($10,878 per month), in addition to requiring [him] to maintain all health and
life insurances (approximately $1,800 per month)" and attached "a true and
accurate copy of the Notice of Motion for Pendente Lite Relief"; (8) "true and
accurate copies of [p]laintiff's pay stubs" that purported to establish his
"monthly take-home pay was $10,805.40 per month"; (9) after filing the motion,
"[d]efendants offered to dismiss both domestic violence complaints and the TRO
against [him] in exchange for [his] not contesting the motion for permanent
spousal support and agreeing to pay the demands"; and (10) in the time between
the domestic violence hearings, "[d]efendants continued making offers to
dismiss the domestic violence complaints in exchange for a settlement of the
spousal support motion, including . . . offer[s]" of $7,500 per month and "a
second 'final offer' . . . of $6,000," and plaintiff included "a true and accurate

copy of emails exchanged between" him and his counsel.
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litigation proceedings between plaintiff and his ex-wife.

by plaintiff were undisputed. The court

note[d] . . . [d]efendant[s'] briefs/submissions and
argument made during the oral argument d[id] not
dispute the factual allegations — rather the argument
was made that the actions/conduct by the lawyers were
in their efforts to litigate the domestic violence
complaints on behalf of . . . Kelly as well as in their
efforts at representing her during the divorce. There is
no specific denial of the allegations set forth by
[pJlaintiff regarding the amounts sought for spousal
support, nor the negotiation techniques employed by
[d]efendants i.e. dismissal of the [domestic violence]
action if plaintiff accepted the proposed spousal
support demand.

n

The [cJomplaint at i[t]s very basic core — [wa]s . . . filed
against the law firm and the attorneys who previously
represented his ex-wife in the divorce proceedings for
their actions during that litigation, namely filing a
revised [domestic violence] complaint asserting
different and inconsistent claims, which plaintiff
denies, and which were found to be wholly unfounded
by the trial judge - for the purpose of extracting an
increased permanent spousal support payment in
exchange for dismissal of the [domestic violence]
complaint.

11

After hearing the parties' arguments, the trial court found the facts asserted

The trial court construed plaintiff's cause of action as one seeking "redress
for acts alleged to have been committed by [d]efendants during the divorce

The court found:
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The trial court first considered whether the UPEPA applied. Reviewing

N.J.S.A. 2A:53A-50, the court concluded:
The cause of action [wa]s not based on
"communications" during the trial of the domestic
violence complaints; nor are they based on the
[defend]ants!"! "communications" on an issue under
consideration or review during the trial of the domestic
violence complaints; nor are they based on the
[defend]ants!"l exercise of freedom of speech on a
matter of public concern.
The trial court determined the matter arose "from a divorce proceeding which
[wa]s a private concern between plaintiff and his ex-wife."

Second, the trial court considered whether plaintiff had "establish[ed] a
prima facie case as to each essential element of any cause of action in the
complaint" under N.J.S.A. 2A:53A-55(a)(3)(a). The trial court noted plaintiff's
complaint included a claim for malicious prosecution. Further, it recognized an
element of a claim for malicious prosecution requires that "a criminal action was
instituted by" one party against another. The court stated that "[i]n New Jersey,
a domestic violence proceeding is considered 'quasi criminal' as the acts that
constitute domestic violence are criminal in nature." Therefore, the court

concluded plaintiff's pleading "sufficiently" satisfied the statute. The trial court

dismissed defendants' OTSC and denied their request for counsel fees and costs.
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On appeal, defendants contend the trial court erred because plaintiff's
complaint concerning their conduct fits within all three categories of protected
activities under N.J.S.A. 2A:53A-50(b)(1)(2)(3). Defendants assert plaintiff's
claims are "indisputably based on their communications in connection with a
judicial proceeding and/or an issue under consideration or review in a judicial
proceeding," citing N.J.S.A. 2A:53A-50(b)(1) and (2).

Moreover, defendants contend plaintiff's complaint arises from their
exercise of the right to petition on a matter of public concern, citing N.J.S.A.
2A:53A-50(b)(3). Defendants assert their right to petition is implicated because
plaintiff "has sought to hold [them] liable for filing a domestic violence
complaint against him"; "engaging in settlement discussions"; and "filing a
motion." In addition, defendants contend "two matters of public concern are
implicated: domestic violence and attorney misconduct." As to the issue of
domestic violence, defendants note the Legislature's and the Supreme Court's
recognition of the importance of domestic violence and assert that their "efforts
to assist . . . Kelly in obtaining protection from her domestic abuser relate to an
issue of substantial public concern." Also, defendants contend plaintiff's
"attempt to punish [defendant]s for filing a complaint based on his unethical

conduct" implicates "[a] significant public concern."

1 3 A-0042-24



In addition, defendants assert plaintiff's complaint should have been
dismissed with prejudice because plaintiff "failed to state a cause of action upon
which relief can be granted." N.J.S.A. 2A:53A-55(a)(3)(b)(1). Defendants
contend plaintiff's malicious prosecution claim fails because it does not allege a
criminal prosecution.

"In construing the meaning of a statute or the common law, our review is

de novo." Nicholas v. Mynster, 213 N.J. 463, 478 (2013). To interpret a statute,

we "determine and give effect to the Legislature's intent." Inre H.D., 241 N.J.

412, 418 (2020) (quoting N.J. Dep't of Child. & Fams., Div. of Youth & Fam.

Servs. v. A.L., 213 N.J. 1, 20 (2013)). "[W]e begin by looking at the statute's

plain language," Murray v. Plainfield Rescue Squad, 210 N.J. 581, 592 (2012),

and give the language "its ordinary meaning and . . . construe[ it] in a

common-sense manner." State in the Interest of K.O., 217 N.J. 83, 91 (2014).

"A 'common-sense approach often begins with an examination of dictionary

definitions."" State v. Brown, 463 N.J. Super. 33, 49 (App. Div. 2020) (quoting

Cypress Point Condo. Ass'n v. Adria Towers, LLLC, 226 N.J. 403, 426 (2016)).

"We will 'neither rewrite a plainly[] written enactment of the Legislature nor
presume that the Legislature intended something other than that expressed by

way of the plain language." Sanchez v. Fitness Factory Edgewater, LLC, 242
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N.J. 252, 261 (2020) (alteration in original) (quoting O'Connell v. State, 171

N.J. 484, 488 (2002)).

The Legislature requires that the UPEPA "be broadly construed and
applied to protect the exercise of the right of freedom of speech . . . [and] the
right to . . . petition . . . guaranteed by the United States Constitution or the New
Jersey Constitution." N.J.S.A. 2A:53A-59.

"Pursuant to [the] UPEPA, a party served with a 'pleading that asserts a

cause of action to which [the] [UPEPA] applies . . . may file an application for

an [OTSC] . . . to dismiss the cause of action.'"" Wunsch v. CTE Republicans

for Englewood Cliffs, N.J.Super. ,  (App. Div. 2026) (slip op. at 13)

(third alteration and omissions in original) (quoting N.J.S.A. 2A:53A-51). The

UPEPA applies to:

a cause of action asserted in a civil action against a
person based on the person's:

(1) communication in a legislative, executive,
judicial, administrative, or other governmental
proceeding;

(2) communication on an issue under
consideration or review in a legislative, executive,
judicial, administrative, or other governmental
proceeding; or

(3) exercise of the right of freedom of speech or
of the press, the right to assembly or petition, or the
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right of association, guaranteed by the United States

Constitution or the New Jersey Constitution, on a

matter of public concern.

[1d. at 13-14 (quoting N.J.S.A. 2A:53A-50(b)).]
The "causes of action" excepted from the UPEPA are inapplicable to the matter
on appeal. See N.J.S.A. 2A:53A-50(c) "'N.J.S.A. 2A:53A-55(a) sets forth the
grounds on which the party filing the [OTSC] [application] can prevail,' thereby

obtaining a dismissal of the case." Wunsch, slip op. at 14 (second alteration in

original) (quoting Satz v. Starr, 482 N.J. Super. 55, 64 (App. Div. 2025)).

N.J.S.A. 2A:53A-55(a) provides:

a. In ruling on an order to show cause under
[N.J.S.A. 2A:53A-51], the court shall dismiss with
prejudice a cause of action, or part of a cause of action,
if:

(1) the moving party established under
[N.J.S.A. 2A:53A-50(b)] that this act applies;

(2) the responding party fails to establish under
[N.J.S.A. 2A:53A-50(c)] that this act does not apply;
and

(3) either:

(a) the responding party fails to establish a prima
facie case as to each essential element of any cause of

action in the complaint; or

(b) the moving party establishes that:
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(1) the responding party failed to state a cause of
action upon which relief can be granted; or

(i1) there is no genuine issue as to any material
fact and the moving party is entitled to judgment as a
matter of law on the cause of action or part of the cause
of action.

[Ibid. (alterations in original) (emphasis added)
(quoting N.J.S.A. 2A:53A-55(a)).]

"In deciding an [OTSC] application brought under N.J.S.A. 2A:53A-51,
'the court may consider the pleadings, the [OTSC] application and supporting
certifications, briefs, any reply or response to the [OTSC], and any evidence that
could be considered in ruling on a motion for summary judgment.'" Id. at 15
(quoting N.J.S.A. 2A:53A-54).

We begin our analysis by considering whether plaintiff's allegations

implicate defendants' rights to communicate on issues "in a . . . judicial . . .
proceeding" or "on an issue under consideration or review in a . . . judicial . . .
proceeding" or in their "exercise of the right of freedom of speech . . . [or] the

right to . . . petition . . . guaranteed by the United States Constitution or the New
Jersey Constitution, on a matter of public concern." N.J.S.A.2A:53A-50(b); see

N.J.S.A. 2A:53A-55(a)(1); see also Satz, 482 N.J. Super. at 66 ("The UPEPA

requires a judge first decide whether plaintiff's lawsuit against defendants was
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based on" defendant's exercise of rights' enumerated in N.J.S.A. 2A:53A-
50(b)(3)).

A plain and common sense reading of N.J.S.A. 2A:53A-50(b) provides a
moving party needs to establish only one of its subsections, (1)-(3). Indeed, the
"ordinary use [of the word 'or'] is almost always disjunctive, that is, the words

it connects are to 'be given separate meanings." N.J. Dep't of Env't Prot. v.

Alloway Twp., 438 N.J. Super. 501, 513 (App. Div. 2015) (quoting United

States v. Woods, 571 U.S. 31, 47 (2013)). Further, reading the section in the

disjunctive allows for broad application, a stated legislative goal.
To "communicate" means "to convey knowledge of or information about,"

Merriam-Webster's  Collegiate Dictionary 251 (11th ed. 2020), and a

"communication" is "[t]he interchange of messages or ideas by speech, writing,
gestures, or conduct; the process of bringing an idea to another's perception,"

Black's Law Dictionary 350 (12th ed. 2024). To "petition" means "[a] formal

written request presented to a court or other official body." Id. at 1382.
Plaintiff asserts that the court "correctly assess[ed] that [his] cause of

action was not based on communications involved in the trial of the domestic

violence complaints nor were they based on communications on an issue under

consideration or review during the trial of the domestic violence complaints."
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However, this assertion is belied by the reading of his complaint and affidavit
offered in opposition to defendants' OTSC.

Indeed, plaintiff's allegations concern defendants' advice to Kelly to file
the domestic violence matter; preparation and filing of an amended domestic
violence complaint; and presentation and assistance to Kelly in the domestic
violence matter, including trial. These complaints implicate at least some of
defendants' conduct under N.J.S.A. 2A:53A-50(b)(1) or (2). Thus, the UPEPA
applies, and the trial court erred in finding it did not apply.

Given our conclusion that the UPEPA applies to plaintiff's complaint
under N.J.S.A. 2A:53A-50(b)(1) or (2), we do not address defendants'
alternative argument under N.J.S.A. 2A:53A-50(b)(3).

We next consider whether plaintiff "demonstrated that there [wa]s a prima
facie case for each element of the claims wunder review." See
N.J.S.A. 2A:53A-55(a)(3)(a) ("[T]he responding party fails to establish a prima
facie case as to each essential element of any cause of action in the complaint.").
Plaintiff's complaint alleged two substantive causes of action: (1) malicious
prosecution and (2) statutory and administrative violations.

"Malicious prosecution requires the plaintiff to prove four elements: (1)

a criminal action was instituted by this defendant against this plaintiff; (2) the
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action was motivated by malice; (3) there was an absence of probable cause to
prosecute; and (4) the action was terminated favorably to the plaintiff."

LoBiondo v. Schwartz, 199 N.J. 62, 90 (2009).

"A domestic violence complaint is civil in nature." M.S. v. Millburn

Police Dep't, 197 N.J. 236, 248 (2008). "Although committing one of the

predicate acts may also expose the offender to criminal prosecution . . . the

[PDVA] did not create a new class of criminal offenses." J.D. v. M.D.F., 207

N.J. 458, 474 (2011); see also N.J.S.A. 2C:25-19; N.J.S.A. 2C:25-28 to -29.
Therefore, we conclude the trial court erred in finding that a domestic violence
proceeding could satisfy the "criminal action" element for malicious prosecution
and in finding on that basis that plaintiff had stated a cause of action for
malicious prosecution.

However, aside from the incorrect application of malicious prosecution,
the trial court's error raises other concerns. First, we are concerned that the
court's ruling foreclosed its consideration of plaintiff's allegations that were
labeled malicious prosecution but may have asserted other causes of action.
"[D]etermination[s] of . . . a plaintiff's cause of action cannot be driven by the
label a party affixes to its pleading; it is the obligation of the judiciary to

transcend superficialities and reach the substance of what is alleged and sought."
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Wood v. N.J. Mfrs. Ins. Co., 206 N.J. 562, 576 (2011); see also Couri v. Gardner,

173 N.J. 328, 340 (2002) (stating that in the context of N.J.S.A. 2A:53A-27,
"[1]t 1s not the label placed on the action that is pivotal").

Therefore, without opining on the existence or merits of other causes of
action alleged under the umbrella of malicious prosecution, we include in our
remand the requirement that the trial court conduct a complete review under
N.J.S.A. 2A:53A-55(a)(3). We add that the review must consider plaintiff did
not file a complaint against Kelly. Instead, plaintiff limited his claims to Kelly's
lawyers. Under this circumstance, the trial court must include in its analysis the
viability of plaintiff's—a non-client's—causes of action against Kelly's lawyers.

See LoBiondo, 199 N.J. at 100 ("We have traditionally been reluctant to permit

a nonclient to sue an adversary's attorney, and with good reason.").

Second, to support plaintiff's allegation that defendants committed
statutory and administrative violations, he relied on N.J.S.A. 2A:47A-1 and the
RPCs. He similarly relied on the alleged violations to support an award for
punitive damages. Perhaps because the trial court ended its analysis on the
malicious prosecution, "quasi-criminal" basis, it did not address these

allegations or damages. Therefore, our remand requires the trial court to
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consider and address each of the asserted causes of action under N.J.S.A.
2A:53A-55(a)(3).
Reversed and remanded for further proceedings consistent with this

opinion. We do not retain jurisdiction.

22 A-0042-24



NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

This opinion shall not "constitute precedent or be binding upon any court." Although it is posted on the
internet, this opinion is binding only on the parties in the case and its use in other cases is limited. R. 1:36-3.

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION
DOCKET NO. A-2791-24
A-2854-24
TREVOR MILTON,
Plaintiff-Respondent,
V.
CNBC, INC,,

Defendant-Appellant,

and

NATHAN ANDERSON and
HINDENBURG RESEARCH, LLC,

Defendants.

TREVOR MILTON,

Plaintiff-Respondent,

V.
CNBC, INC,,

Defendant,




NATHAN ANDERSON and
HINDENBURG RESEARCH, LLC,

Defendants-Appellants.

Argued October 28, 2025 — Decided December 16, 2025
Before Judges Gilson, Perez Friscia, and Vinci.

On appeal from interlocutory orders of the Superior
Court of New Jersey, Law Division, Bergen County,
Docket No. L-0532-25.

Bruce S. Rosen argued the cause for appellant CNBC,
Inc. in A-2791-24 (Pashman Stein Walder Hayden, PC,
attorneys; Bruce S. Rosen and CJ Griffin, on the briefs).

Patrick L. Rocco argued the cause for appellants
Nathan Anderson and Hindenburg Research, LLC in A-
2854-24 (Fleischman Bonner & Rocco, LLP, attorneys;
Patrick L. Rocco, on the briefs).

Robert S. Frenchman (Dynamis, LLP) of the New York
bar, admitted pro hac vice and Constantine P.
Economides (Dynamis, LLP) of the New York, Florida,
and District of Columbia bars, admitted pro hac vice,
argued the cause for respondent Trevor Milton
(Dynamis, LLP, Robert S. Frenchman and Constantine
P. Economides, attorneys; Jamie H. Solano, Robert S.
Frenchman and Constantine P. Economides, on the

briefs).
PER CURIAM
In these related interlocutory appeals, which we consolidated for purposes

of issuing a single opinion, defendants CNBC, LLC (CNBC), Nathan Anderson,
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and Hindenburg Research, LLC (collectively with Anderson, Hindenburg),
appeal from May 5, 2025 orders denying, in part, their orders to show cause
(OTSC) pursuant to the New Jersey Uniform Public Expression Protection Act
(UPEPA), N.J.S.A. 2A:53A-49 to -61, seeking dismissal of plaintiff Trevor
Milton's complaint against them. Having reviewed the record and applicable
law, we reverse those orders and hold that the court should have granted
defendants' applications to dismiss. We, therefore, remand and direct the trial
court to enter orders (1) dismissing plaintiff's complaint against all defendants
with prejudice, and (2) awarding attorneys' fees and costs to defendants pursuant
to N.J.S.A. 2A:53A-58.
L.

In 2015, Milton founded a privately held company, which later became
Nikola Corporation (Nikola). According to Milton, Nikola's mission was to
"revolutioni[ze] the trucking industry by designing and manufacturing low- or
zero-emission heavy trucks" and "redefine freight transport by embracing
sustainable energy solutions at a time when such ideas were almost
inconceivable." Nikola's stated objectives included the development of a

commercial hydrogen-electric semi-truck, the Nikola One, the production of
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low-cost hydrogen at its facility in Arizona, and the development of an electric
pickup truck, the Badger.

Milton was Chief Executive Officer and Chairman of the Board of
Directors of Nikola from its inception until June 3, 2020, and Nikola's Executive
Chairman from June 3, 2020, until September 20, 2020. On June 3, 2020, Nikola
became a publicly traded company through a merger with a special purpose
acquisition company (SPAC) in lieu of a traditional initial public offering (IPO).

Hindenburg "specialize[d] in investigative and forensic financial research
on public companies, which it made available to the public at no cost."
Hindenburg financed its work by taking "short positions" on the companies it
investigated and "exposed as frauds, convinced that once the truth was known
those companies and their share prices would falter." In August 2020,
Hindenburg began investigating Nikola and established a short position on the
company.

On September 10, 2020, two days after Nikola announced a strategic
partnership with General Motors, Hindenburg published a report titled "Nikola:
How to Parlay an Ocean of Lies into a Partnership with the Largest Auto OEM
in America" (the Report). In the Report, Hindenburg claimed "Nikola [was] an

intricate fraud built on dozens of lies over the course of its [fJounder and
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Executive Chairman . . . Milton's career" and it "ha[d] never seen this level of
deception at a public company[.]"

Among other allegations, Hindenburg claimed Nikola falsely stated the
Nikola One was a "fully function[al]" hydrogen-electric vehicle even though it
had "no hydrogen capabilities whatsoever, it was built with natural gas

n

components." According to the Report, Nikola "staged a video called 'Nikola
One in Motion[,]' which showed the semi-truck cruising on a road at a high rate
of speed" by having it "towed to the top of a hill . . . and simply filmed it rolling
down the hill." Hindenburg also alleged Nikola falsely claimed that it
"succeeded at cutting the cost of hydrogen by [eighty-one percent] compared to
peers" and was "producing hydrogen." In fact, "Nikola ha[d] not produced
hydrogen at this price or at any price."

On September 11, 2020, Nikola reported Hindenburg's allegations to the
United States Securities and Exchange Commission (SEC), which began an
investigation. Milton contends the Report and subsequent statements by
Hindenburg sent "Nikola's stock plunging." On September 11 and 14, 2020,
Nikola publicly disputed the claims in the Report. On September 21, 2020,

Milton resigned as Executive Chairman of Nikola and never held a position at

the company again.
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On November 12, 2020, Nikola confirmed to the SEC and the United
States Department of Justice that "Hindenburg is correct in describing a number
of statements by . . . Milton as misleading and/or false." Nikola also confirmed
"[s]tatements by Milton to other Nikola executives suggest that Milton used
social media to appeal to 'Robinhood investors' and hype Nikola to potential
investors. This is corroborated by the oftentimes exaggerated nature of Milton's
comments."

On July 29, 2021, the United States Attorney's Office for the Southern
District of New York (U.S. Attorney) unsealed a criminal indictment charging
Milton "with securities and wire fraud in connection with his scheme to defraud
and mislead investors about the development of products and technology by"
Nikola.! In a press release, the U.S. Attorney stated:

From at least in or about November 2019 up through
and including at least in or about September 2020,
[Milton] engaged in a scheme to defraud investors by
inducing them to purchase shares of Nikola ..., the
electric-and hydrogen-powered vehicle and energy
company that [Milton] founded, through false and
misleading statements regarding Nikola's product and
technology development. [Milton's] scheme targeted
individual, non-professional investors — so-called

"retail investors" — by making false and misleading
statements directly to the investing public through

' On June 22, 2022, Milton was charged in a superseding indictment with an
additional unrelated fraud charge in connection with real property in Utah.
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social media and television, print, and podcast
interviews.

[Milton] took advantage of the fact that Nikola went
public by merging with a [SPAC], rather than through
a traditional PO, by making many of his false and
misleading claims during a period where he would have
not been allowed to make public statements under rules
that govern IPOs.

[Milton] made false claims regarding nearly all aspects
of Nikola's business, including: (a) false and
misleading statements that the company had early
success in creating a "fully functioning" semi-truck
prototype known as the "Nikola One," when [Milton]
knew the prototype was inoperable; (b) false and
misleading statements that Nikola had engineered and
built an electric-and hydrogen-powered pickup truck
known as "the Badger" from the "ground up" using
Nikola's parts and technology, when [Milton] knew that
was not true; (c) false and misleading statements that
Nikola was producing hydrogen and was doing so at a
reduced cost, when [Milton] knew that in fact no
hydrogen was being produced at all by Nikola, at any
cost; (d) false and misleading statements that Nikola
had developed batteries and other important
components in-house, when [Milton] knew that Nikola
was acquiring those parts from third parties; and (e)
false and misleading claims that reservations made for
the future delivery of Nikola's semi-trucks were
binding orders representing billions in revenue, when
the vast majority of those orders could be cancelled at
any time or were for a truck Nikola had no intent to
produce in the near-term.
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The same day Milton was indicted, the SEC charged him with violating
anti-fraud provisions of the Securities Act of 1933 and the Securities Exchange
Act of 1934 "for repeatedly disseminating false and misleading information . . .
about Nikola's products and technological accomplishments." "The SEC
complaint largely mirror[ed] the factual allegations set forth in the federal
indictment[.]"

On December 21, 2021, the SEC announced Nikola "agreed to pay $125
million to settle charges that it defrauded investors by misleading them about its

n

products, technical advancements, and commercial prospects." Subsequently,
an arbitration panel ordered Milton to pay Nikola $167.7 million because it
"found him liable for $121.25 million, or 97%, of Nikola's $125 million SEC
civil fraud case penalty and to cover nearly $46.5 million in legal fees and
expenses."

On September 12, 2022, Milton's criminal trial began. On October 4,
2022, while the trial was ongoing, CNBC aired "Chasing Tesla" as a part of its
"American Greed" television series (the Broadcast). The Broadcast recounted
the allegations set forth in the Report, the criminal indictments, and other actions

that were pending against Milton, and included statements about Milton's

previous business endeavors.
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On October 14, 2022, ten days after the Broadcast aired, a jury convicted
Milton of two counts of wire fraud and one count of securities fraud. He was
sentenced to four years in prison, ordered to forfeit property he owned in Utah,
and ordered to pay a fine of $1 million. Milton contends the Nikola stock price
fell from $117.90 per share on October 5, 2022, to $70 per share on November
21, 2022.

In June 2024, Milton filed a lawsuit in the United States District Court for
the District of Arizona against former Nikola employees claiming they were
responsible for his criminal conviction and economic losses from the decline in
Nikola's stock value. Milton withdrew his lawsuit several weeks later.

II.

On January 23, 2025, Milton filed his complaint in this action asserting
causes of action for trade libel against CNBC and aiding and abetting trade libel
against Hindenburg.? On March 27, 2025, Milton was granted a pardon by

President Trump concerning his federal criminal convictions.

2 Milton also asserted a cause of action for "prima facie tort" against CNBC and
Hindenburg, which was dismissed by the trial court. Milton did not cross-appeal
from the orders dismissing that cause of action. Milton's right to appeal that
dismissal i1s therefore waived. R. 2:3-4(a); See Pressler & Verniero, Current
N.J. Court Rules, comment 2 on R. 2:3-4 (2026) ("Ordinarily, a
respondent . . . must cross-appeal in order to obtain relief from the judgment").
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Milton contends the Broadcast "presented a false and deeply prejudicial
narrative, portraying [him] as a devious, manipulative architect of a fraudulent
enterprise." The Broadcast opened by "target[ing] Milton and Milton alone" and

claimed he "'targets young, naive investors.'" It "spotlights the Hindenburg
brand and [R]eport logo, adding that it [was] 'taking aim' at Milton's 'high-flying
hydrogen-powered greed."

Milton claims the Broadcast also included "false and misleading
descriptions of [his] early ventures, portraying him as a charismatic yet
deceptive entrepreneur." It depicted his prior businesses "as fraught with
misrepresentation and failure and casting doubt on Milton's integrity before the
inception of Nikola." This included a false claim that "Milton committed a
crime by diverting accounts receivable from [one of his early businesses] to
himself rather than the company."

Milton claims the Broadcast "completely ignored Nikola's public rebuttal,
and [his] ongoing trial, choosing instead to recycle false and misleading
accusations from the . . . Report." He contends the Broadcast characterized the
"Nikola One in Motion" footage as a staged "corporate flimflam" by Milton even

though "Milton was not even present during the filming" and did not coin the

phrase "in motion." He also argues the Broadcast "besmirch[ed] the Nikola

1 0 A-2791-24



Badger" by "asserting falsely that it was merely a design or concept" even
though "[t]wo drivable Badger prototypes were built by Nikola[.]"

Milton argues "[t]he defamatory smears continued" with "an on-camera
interview" of "Jimmy Rex, an early Nikola investor and real estate agent, who
claimed falsely that Milton told him and others during a trip in the summer of
2020 to sell their Nikola shares, presumably because he was aware that it was
all going to come crashing down." In addition, the Broadcast falsely claimed
Milton sold $300 million in stock sales in the three months after his indictment
when "public records confirm[] [he] sold approximately $150 million worth of
[Nikola] stock" during that period.

In support of his aiding and abetting claim against Hindenburg, Milton
alleges, "[u]pon information and belief" that Hindenburg "knowingly and
maliciously granted CNBC permission to utilize its logo and materials from
the . . . Report." He also contends, again "[u]pon information and belief," that
CNBC requested "Hindenburg verify various assertions in the . . . Report as part
of CNBC's journalistic source-checking protocols" and Hindenburg
"maliciously failed to correct, modify, or clarify these assertions."

Milton contends the Broadcast caused "harm to [his] professional

reputation." He claims his "professional relationships . . . suffered irreparable
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damage as a result of" the Broadcast. He alleges "[m]ultiple clean-energy
ventures [he] sought to develop post-Nikola were derailed" by "reputational
concerns."

He was "blocked from purchasing, among other things, the Badger
program and the Powersports Division" from Nikola, and "[b]anks and

"

brokerage firms terminated [his] accounts and/or refused his business[.]" In
addition, the Broadcast "created a chilling effect on [his] ability to rehabilitate
his career." Finally, he "experienced a significant devaluation of his remaining
stake in Nikola ... in the days and weeks following the [B]roadcast." The
Broadcast, "caused severe harm to him personally, financially, and
reputationally" and Milton "seeks to retore his business reputation][.]"

I1I.

On March 21, 2025, CNBC applied for an OTSC pursuant to UPEPA,
N.J.S.A. 53A-51, seeking dismissal of the complaint and an award of attorneys'
fees and costs. On March 24, the court entered CNBC's OTSC. On April 4,
Hindenburg applied for an OTSC seeking the same relief, which the court
entered on April 9. The court heard oral argument on April 23.

On May 5, the court entered orders granting in part and denying in part

the relief sought in the OTSCs, supported by written opinions. The court
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determined CNBC and Hindenburg established UPEPA applies to the causes of
action set forth in Milton's complaint. The court also dismissed Milton's cause
of action for "prima facie tort" against CNBC and Hindenburg because it was
"improperly being used as a substitute for other recognized causes of
action . . . asserted in the complaint."

The court rejected defendants' claim that Milton's cause of action for trade
libel was actually a claim for defamation that is barred by the one-year statute
of limitations (SOL) applicable to defamation claims pursuant to N.J.S.A.
2A:14-3. It found "the same statement can become actionable under both
defamation and trade libel" and the causes of action "overlap when a statement
disparages a product or business and simultaneously reflects negatively on the
reputation of the individual or entity associated with it."

The court determined "[d]efamation . . . provides a remedy for damage to
an individual's or entity's reputation." "In contrast, trade libel, also known as
product disparagement, addresses false statements that cause pecuniary loss by
injuring the reputation of a product or business." "If a statement imputes
personal misconduct or reprehensible characteristics, it 1s considered
defamatory[,]" "[h]Jowever, if it solely criticizes the quality of a product or the

character of a business, it is regarded as trade libel." The court concluded,
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"[m]any statements may implicate both causes of action, ... as in the present
matter" and "for purposes of the motion to dismiss standard, the cause of action
for trade libel [wa]s properly plead[ed]."

The court concluded Milton adequately pleaded special damages
sufficient to survive a motion to dismiss for failure to state a claim. It found,
"[e]ven excluding the loss of value of stock . .. Milton . . . identifie[d] specific
lost business opportunities and professional disruptions, including canceled
stock transactions, terminated banking relationships, and the blocked acquisition
of Nikola's Badger program."

The court also determined "for purposes of a motion to dismiss, Milton
has sufficiently plead[ed] factual allegations demonstrating actual malice in
looking at the complaint with a liberal and generous reading." Specifically,
"CNBC's reliance on sources known to be biased, the deliberate omission of
available exculpatory information, and the strategic timing of the [B]roadcast
during Milton's criminal trial[.]"

The court rejected CNBC's defense based on the "fair report privilege"
because the Broadcast "prominently featured a host of potentially libelous

assertions that" were not "sourced from official proceedings or covered by
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the . . . privilege." It found "the privilege for purposes of the relevant motion to
dismiss standard, does not apply."

As to Hindenburg, the court determined Milton "sufficiently pled a [cause
of action] of aiding and abetting liability" based on the allegations that
Hindenburg "intentionally reaffirmed false and misleading statements from [the
Report] directly to CNBC" and "explicitly authoriz[ed] CNBC to use" the Report
and "the Hindenburg logo and imagery" in the Broadcast. The court did not
address defendants' claims for attorneys' fees and costs.

Defendants appealed pursuant to N.J.S.A. 2A:53A-57 and Rule 2:2-
3(a)(3).> On June 26, 2025, we granted defendants' motion to stay the court
proceedings pursuant to N.J.S.A. 2A:53A-52 and expedited the appeal.

On appeal, CNBC argues Milton's trade libel claim is a personal
defamation claim "re-package[d] ... into 'trade libel' so that he can evade
defamation's strict one-year [SOL]." CNBC argues "at the time of the
[B]roadcast, Milton . . . had no product." "He was neither a Nikola corporate
executive, nor were Nikola or Nikola's hydrogen trucks [Milton's] products. He

"

was simply a shareholder." CNBC contends "even if the [Broadcast] wrongly

3 UPEPA provides "[a] moving party may appeal as a matter of right from an
order denying, in whole or in part, an [OTSC] . . . not later than [twenty] days
after entry of the order." N.J.S.A. 2A:53A-57.
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disparaged Nikola's products . . . Nikola is not a plaintiff" and Milton does not
have "standing to sue individually for harm resulting from disparagement" of
Nikola's products.

CNBC also contends Milton failed to plead special damages necessary to
support a claim for trade libel, the fair report privilege applies to the allegedly
defamatory statements contained in the Broadcast, and Milton failed to plead
actual malice necessary to support a claim of defamation or trade libel. Finally,
CNBC argues it is entitled to a statutory award of attorneys' fees and costs
pursuant to UPEPA. N.J.S.A. 2A:53A-58.

Hindenburg argues that without a viable claim against CNBC, "Milton's
aiding and abetting claim against [Hindenburg] cannot stand."* Hindenburg
additionally argues Milton failed to allege facts sufficient to support his claim
that Hindenburg aided and abetted CNBC's alleged trade libel.

IV.
We review a decision on the interpretation and application of a statute,

such as UPEPA, de novo. Pugliese v. State-Operated Sch. Dist. of City of

Newark, 454 N.J. Super. 495, 503 (App. Div. 2018). We also review a trial

* At oral argument before us, counsel for Milton conceded there can be no viable
aiding and abetting claim against Hindenburg if Milton's trade libel claim
against CNBC is dismissed.
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court's decision to grant or deny a motion to dismiss pursuant to Rule 4:6-2(e)

de novo, applying the same standard as the trial court. Smith v. Datla, 451 N.J.

Super. 82, 88 (App. Div. 2017) (citation omitted). This includes "pure questions
of law raised in a dismissal motion, such as the application of a statute of

limitations[.]" Ibid. (citing Royster v. N.J. State Police, 227 N.J. 482, 493

(2017) (citation omitted)).

Based on our de novo review, we hold Milton's claim against CNBC was
one for defamation rather than trade libel and is barred by the one-year SOL
applicable to defamation claims. The court, therefore, improperly denied
defendants' OTSCs under UPEPA to dismiss Milton's purported cause of action
for "trade libel" against CNBC and the cause of action for aiding and abetting

against Hindenburg.

UPEPA applies to:

a cause of action asserted in a civil action against a
person based on the person's:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or

review 1in a legislative, executive, judicial,
administrative, or other governmental proceeding; or
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(3) exercise of the right of freedom of speech or of the
press, the right to assembly or petition, or the right of
association, guaranteed by the United States
Constitution or the New Jersey Constitution, on a
matter of public concern.

[N.J.S.A. 2A:53A-50(b).]

Among other exceptions not relevant to the arguments raised in this case,
UPEPA "does not apply to a cause of action asserted ... against a person
primarily engaged in the business of selling . . . goods or services if the cause of
action arises out of a communication related to the person's sale . . . of the good
or services." N.J.S.A. 2A:53A-50(c).

"Not later than [sixty] days after a party is served with a . . . pleading that
asserts a cause of action to which [UPEPA] applies . . ., the party may file an
application for an [OTSC] . . . to dismiss the cause of action or part of the cause
of action." N.J.S.A. 2A:53A-51. "The court shall hear an [OTSC] under
[UPEPA] as expeditiously as possible[,]" N.J.S.A. 2A:53A-53(a), and
"rule . . . as soon as practicable after a hearing[.]" N.J.S.A. 2A:53A-56.

In ruling on the OTSC, the court "may consider the pleadings, the [OTSC]
application and supporting certifications, briefs, any reply or response to the
[OTSC], and any evidence that could be considered in ruling on a motion for

summary judgment." N.J.S.A. 2A:53A-54. The court is required to construe
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UPEPA "broadly . . . to protect the exercise of the right of freedom of speech
and of the press, the right to assembly and petition, and the right of association,
guaranteed by the United States Constitution or the New Jersey Constitution."
N.J.S.A. 2A:53A-59. Additionally, "in applying and construing this uniform
act, consideration must be given to the need to promote uniformity of the law
with respect to its subject matter among states that enact it." N.J.S.A. 2A:53A-
60.

UPEPA establishes a two-stage process a court must follow "in ruling on
an [OTSC.]" N.J.S.A. 2A:53A-55(a). The court must first determine whether
UPEPA applies to the causes of action alleged. Specifically, that: "(1) the
moving party established . .. [UPEPA] applies; [and] (2) the responding party
fail[ed] to establish . . . that [UPEPA] does not apply" based on the exceptions
enumerated in N.J.S.A. 2A:53A-50(c). N.J.S.A. 2A:53A-55(a)(1-2).

If UPEPA applies, "the court shall dismiss with prejudice a cause of
action, or part of a cause of action, if . . . either:"

(a) the responding party fails to establish a prima facie case as to each
essential element of any cause of action in the complaint; or

(b) The moving party establishes that:

1. The responding party failed to state a cause of action upon which
relief can be granted; or
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i1. There 1s no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law on the cause of action
or part of the cause of action.

[N.J.S.A. 2A:53A-55(a)(3) (emphasis added).]

In this case, Milton concedes UPEPA applies to his cause of action against
CNBC and "supplies the threshold framework for CNBC's" OTSC. Pursuant to
the express provisions of the statute, a responding party, in this case Milton,
must "establish a prima facie case as to each element of any cause of action" to
survive the second stage of the UPEPA analysis. If the responding party fails
to make that showing, the cause of action "shall" be dismissed with prejudice.

To establish a prima facie case, a responding party must do more than

merely allege the elements of a cause of action. The party must provide some

evidence to establish the elements of the claim. See State v. Cummings, 321

N.J. Super. 154, 170 (App. Div. 1999) (stating, "in order to establish a prima
facie claim, a petitioner must do more than make bald assertions that he was

denied the effective assistance of counsel"); see also State v. Scott, 474 N.J.

Super. 388, 404 (App. Div. 2023) (stating, "[a] prima facie case is one in which
the evidence, including any favorable inference drawn therefrom, could sustain

a judgment"); see also New Jersey Division of Child Protection and Permanency

v.J.R.-R., 248 N.J. 353, 370 (2021) ("[P]rima facie evidence [is] [e]vidence that
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will establish a fact or sustain a judgment unless contradictory evidence is
produced" (internal quotation marks omitted)).

Although the prima facie case standard is not rigorous, it requires a
showing more robust than that necessary to defeat a motion to dismiss for failure
to state a claim pursuant to Rule 4:6-2(e). In deciding a motion to dismiss for
failure to state a claim, the court must carefully examine the allegations "to

ascertain whether the fundament of a cause of action may be gleaned even from

> This definition is consistent with the Uniform Law Commission's Uniform
Public Expression Act — Summary, which states "the responding party must
provide evidence sufficient as a matter of law to establish a given fact if it is not
rebutted or contradicted."  Public Expression Protection Act, Unif. L.
Comm'n (Dec. 8, 2025, at 20:05 UTC),
https://www.uniformlaws.org/committees/community-
home?CommunityKey=4{486460-199c-49d7-9fac-05570bele7bl (under the
"Summary" tab).

Courts in other jurisdictions that have enacted versions of the uniform act
have similarly required the responding party to produce evidence in support of
their prima facie case. See Mackey v. Krause, 575 P.3d 1162, 1175 (Utah 2025)
(noting that a plaintiff must present some evidence to establish a prima facie
case to satisfy UPEPA); Davenport Extreme Pools & Spas, Inc. v. Mulflur, 698
S.W.3d 140, 157 (Ky. Ct. App. 2024) (finding the plaintiff "needed more
evidence to make his case" to sufficiently allege a prima facie case for tortious
interference); Jha v. Khan, 520 P.3d 470, 482 (2022) (finding plaintiff failed to
make a prima facie showing of invasion of privacy by false light under UPEPA
because plaintiff presented "no evidence that the statements made by
[defendant] were provably false"). As expressly provided in UPEPA, it is
appropriate to consider the Uniform Law Commission's statement and decisions
from other jurisdictions to "promote uniformity" of this uniform act "among
states that enact it." N.J.S.A. 2A:53A-60.
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n

an obscure statement of claim[.]" Printing Mart-Morristown v. Sharp Elec.

Corp., 116 N.J. 739, 746 (1989). The "test for determining the adequacy of a
pleading [is] whether a cause of action is 'suggested' by the facts." Ibid.
Therefore, the court must view the allegations made with great liberality and
without concern for the party's ability to prove the alleged facts. See Ibid.

In deciding the OTSCs, the court incorrectly conflated Milton's initial
burden to make a prima facie showing with the moving parties' burden to
establish Milton failed to state a viable cause of action. That is, the court denied
the OTSCs because it found Milton merely stated a viable cause of action, not
because Milton established a prima facie case. That was improper because
Milton could not survive the second stage of the UPEPA analysis unless he
established a prima facie case as to each essential element of any cause of action
in the complaint. It is not necessary for us to address that issue in greater detail
because, even if Milton could establish a prima facie case, his cause of action
against CNBC is barred by the SOL and his cause of action against Hindenburg
fails as a result.

B.
We are convinced Milton's purported "trade libel" claim against CNBC is

a defamation claim relabeled as trade libel to evade the applicable SOL. It is

22 A-2791-24



well-settled that "[1]t is not the label placed on [a cause of action] that is pivotal

but the nature of the legal inquiry." Couri v. Gardner, 173 N.J. 328, 340 (2002).
Applying this rule, where a cause of action sounds in defamation, courts must
treat the claim as defamation regardless of the label a plaintiff chooses to attach
to it. Otherwise, plaintiffs could "overcome defenses to defamation actions, to

avoid short [SOLs] for defamation" by simply relabeling the claim as another

tort. Decker v. Princeton Packet, Inc., 116 N.J. 418,432 (1989). See also Swan

v. Boardwalk Regency Corp., 407 N.J. Super. 108, 121-23 (App. Div. 2009)

(concluding where a claim is "essentially one of defamation" allowing it to stand
as a claim for false light would "condone a transparent evasion of the one-year
[SOL]").

"A defamation action...affords a remedy for damage to one's

reputation." Dairy Stores, Inc. v. Sentinal Publ'g Co., Inc., 104 N.J. 125, 133

(1986). To establish a claim for defamation, a plaintiff must prove: "(1) the
assertion of a false and defamatory statement concerning another; (2) the
unprivileged publication of that statement to a third party; and (3) fault

amounting at least to negligence by the publisher." G.D. v. Kenny, 411 N.J.

Super. 176, 186 (App. Div. 2009) (internal quotation marks omitted).
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Unlike defamation, the concept of trade libel, "also known as injurious
falsehood, disparagement of property, or commercial disparagement" refers to
"the tort addressing aspersions cast upon one's business operation." Patel v.
Soriano, 369 N.J. Super. 192, 246 (App. Div. 2004).

To establish a cause of action for trade libel, a plaintiff must show: "(1)
publication (2) with malice (3) of false allegations about the plaintiff's property

or product (4) that cause special damages (pecuniary harm)." Dairy Stores, 104

N.J. at 161 (internal quotation marks omitted). The tort of trade libel requires
"publication of a matter derogatory to the plaintiff's property or business" or
"the quality of a plaintiff's business, or to his business in general[.]" Patel, 369
N.J. Super. at 246-48.

In Patel, we recognized:

Distinguishing between personal defamation of a
plaintiff and [trade libel] may be difficult. Generally,
the latter tort has been applied to statements that are
injurious to plaintiff's business, but cast no reflection
on either plaintiff's person or property. For example, if
the statement charges plaintiff with personal
misconduct, or imputes to plaintiff reprehensible
personal characteristics, it is regarded as libel or
slander. If, however, the aspersion reflects only on the
quality of plaintiff's product, or on the character of
plaintiff's business as such, it is [trade libel].

[1d. at 247 (internal citations omitted).]
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To be sure, trade libel and defamation may "merge when a disparaging
statement about a product reflects on the reputation of the business that made,

distributed, or sold it." Dairy Stores, 104 N.J. at 133. For example, if "a

statement about the poor quality of a product implies that the seller is fraudulent,
then the statement may be actionable under both theories." Ibid.

Nevertheless, statements that imply a "plaintiff was personally dishonest,
reprehensible, or lacking in integrity" fall under the tort of defamation as
opposed to trade libel. Patel, 369 N.J. Super. at 249 (finding statements that
"pertained solely to the character of the medical services provided by
plaintiff[,]" rather than plaintiff personally, fell "under the tort of trade libel[]
as opposed to personal defamation"). Indeed, "where the imputation fairly
implied is that the plaintiff is dishonest or lacking in integrity, or that he is
deliberately perpetrating a fraud upon the public by selling a product which he
knows to be defective" only "personal defamation is usually found[.]" Id. at 248
(internal quotation marks omitted).

We are satisfied Milton's cause of action against CNBC sounds in personal
defamation rather than trade libel. As alleged repeatedly in Milton's complaint,
his cause of action against CNBC is for harm to his personal reputation, not

harm to any specific business or product. He claims the Broadcast "portray|[ed]
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[him] as a devious, manipulative architect of a fraudulent enterprise" and
targeted "Milton and Milton alone[.]" He also claims the Broadcast included
"false and misleading descriptions of [his] early ventures, portraying him as a
charismatic yet deceptive entrepreneur" and "cast[] doubt on [his] integrity

n

before the inception of Nikola." The allegations include a claim that "Milton
committed a crime by diverting accounts receivable from [one of his early
businesses] to himself[.]" Milton also alleges the Broadcast included an
interview of a former acquaintance of his who claimed Milton advised him to
sell his Nikola stock before the Report was published.

Milton contends the Broadcast caused "harm to [his] professional
reputation” and his "professional relationships ... suffered irreparable
damage." Specifically, "[m]ultiple clean-energy ventures [he] sought to develop
post-Nikola were derailed" by "reputational concerns." He was also "blocked
from purchasing, among other things, the Badger program and the Powersports
Division" from Nikola, and "[b]anks and brokerage firms terminated [his]
accounts and/or refused his business[.]" He claims the Broadcast "created a

chilling effect on [his] ability to rehabilitate his career." Finally, he

"experienced a significant devaluation of his remaining stake in Nikola ... in
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the days and weeks following the [B]roadcast[,]" and it "caused severe harm to
him personally, financially, and reputationally."

Because Milton's allegations are based on harm to his personal reputation,
his claim sounds in defamation rather than trade libel. While it is true claims of
defamation and trade libel can sometimes overlap and merge when the same
disparaging statements cause harm to a person's personal reputation and the
person's business or product, this is not such a case.

Here, the Broadcast did not include statements about Milton's businesses
or products when it aired. Milton had not been an officer or employee of Nikola
for over two years at the time the Broadcast aired, and he sold the other
businesses mentioned in the Broadcast years before that time. To the extent the
Broadcast disparaged Nikola, Nikola's products, or any of Milton's earlier
business ventures, they were not Milton's businesses or products at the time of
the Broadcast. If the Broadcast disparaged Nikola or its products in a manner
constituting trade libel, that claim was Nikola's to assert, not Milton's.

We are not persuaded by Milton's claim that he can assert a trade libel

claim based on harm to Nikola because his name is "tightly intertwined with"
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and "inseparable from" Nikola.® When a claim for trade libel is asserted by an
individual, as opposed to a separate business entity, there must be a sufficient
nexus between the individual plaintiff and harm caused to that plaintiff's specific
business or product. This occurs, for example, when the individual plaintiff is
a professional whose personal reputation is inseparable from the plaintiff's
business or product — the professional's trade — that was disparaged. See Patel,
369 N.J. Super. at 204 (trade libel claim asserted by a doctor for disparagement

of his ability to practice medicine); Enriquez v. W. Jersey Health Sys., 342 N.J.

Super. 501, 505 (App. Div. 2001) (same). That required nexus is not established
where, as in this case, the alleged harm is based on the inability to engage in
business and financial affairs generally as a result of harm to the plaintiff's
personal reputation, not damages for harm to a specific business or product.

Milton's reliance on Schiavone Const. Co. v. Time, Inc., 619 F. Supp. 684

(D.N.J. 1985), is unavailing. In that case, the principal owner of the corporate
plaintiff, Ronald A. Schiavone, asserted a defamation claim based on statements

that referred to the corporation that bore his name. 1d. at 687-92. The court

6 In making this argument, Milton simultaneously concedes he "seeks recovery
for [his] pecuniary losses . . ., not derivative corporate damages."
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denied the defendant's motion to dismiss finding a viable cause of action of
defamation by Schiavone

where the corporate entity is owned by a very few

persons, of whom Schiavone is the principal one, where

Schiavone is the Chairman of the Board of Directors,

the Chief Executive Officer and the person who might

well have been responsible for the major decisions of

the corporation, and where the corporate entity bears
Schiavone's name.

[1d. at 697.]

That decision does not support Milton's claim that he should be permitted
to assert a trade libel claim based on statements in the Broadcast about Nikola.
Nikola 1s a publicly traded corporation, it does not bear Milton's name, and
Milton was not an officer or employee of Nikola at the time of the Broadcast.
Moreover, the claim in Schiavone was a personal defamation claim by an
individual plaintiff based on statements about the corporation that bore his
name, not a trade libel claim by an individual premised on alleged disparaging
statements about a corporate entity.

Because Milton's cause of action against CNBC sounds in defamation and
the alleged defamatory statements were made more than one year before the
complaint was filed, his cause of action against CNBC is barred by the SOL. As

a result, Milton's derivative aiding and abetting claim against Hindenburg fails
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as a matter of law. Therefore, on remand the trial court is to enter an order
dismissing plaintiff's complaint against all defendants with prejudice.
V.

CNBC and Hindenburg are entitled to an award of attorneys' fees and costs
pursuant to UPEPA. The statute provides "the court shall award court costs,
reasonable attorney's fees, and reasonable litigation expenses related to the
[OTSC] . .. to the moving party if the moving party prevails on the [OTSC.]"
N.J.S.A. 2A:53A-58.

We are unpersuaded by Milton's argument that UPEPA does not apply to
his aiding and abetting claim against Hindenburg. In support of this argument,
Milton contends UPEPA "does not apply to a cause of action
asserted . . . against a person primarily engaged in the business of

selling . . . goods or services if the cause of action arises out of a communication

related to the person's sale . . . of the good or services." N.J.S.A. 2A:53A-50(c)

(emphasis added).

Milton's cause of action against Hindenburg is based on the Broadcast by
CNBC, not on any '"communication related to [Hindenburg's]
sale...of ... good or services." Because UPEPA indisputably applies to

CNBC's Broadcast, it also applies to the cause of action against Hindenburg for
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aiding and abetting the Broadcast. On remand, the court shall award reasonable
attorneys' fees and costs to defendants in accordance with N.J.S.A. 2A:53A-58.

As a result of our determination that Milton's causes of action are barred
by the SOL, we need not address defendants' other arguments. To the extent we
have not specifically addressed any of Milton's remaining arguments, it is
because they lack sufficient merit to warrant discussion in a written opinion. R.
2:11-3(e)(1)(E).

Reversed, vacated, and remanded for further proceedings in conformity

with this opinion. We do not retain jurisdiction.
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[. INTRODUCTION

A free marketplace of ideas tolerating "uninhibited,
robust, and wide-open" "debate on public issues" is an
empty "national commitment" if the cost of speaking is
financial ruin at the end of a long legal battle. New York
Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710,
11 L. Ed. 2d 686 (1964). That is why many states have
passed anti-SLAPP laws. Anti-SLAPP laws shift the
economic burden imposed by lawsuits filed to silence a
critic's protected speech by requiring the plaintiff to pay
a prevailing defendant's legal fees and costs. To that
end, anti-SLAPP laws are designed to neutralize the
chilling effect of litigation implicating a defendant's
protected expression.

In this case, Plaintiffs Chip Paucek, a tech CEO, and his
company, Pro Athlete Community, Inc. have sued
Defendant Dahn Shaulis, a blogger, for calling
Paucek [**2] a "consummate con man" and putting his
audience on a "scam alert" regarding Paucek and his
company. Shaulis now seeks refuge under New
Jersey's recently enacted anti-SLAPP statute, seeking
to recover his fees, costs, and expenses if he can
successfully dismiss the complaint.

This Opinion addresses an unanswered and important
threshold question: does New Jersey's anti-SLAPP
statute apply in federal court? The Court holds that
while some provisions of the statute conflict with the
Federal Rules of Civil Procedure, the statute's fee-
shifting provision—awarding fees, costs, and expenses
to a defendant who prevails under Federal Rule 12 or
Federal Rule 56—does not. Because New Jersey law
governs all of the claims in this case, Shaulis can shift
fees, costs, and expenses, if he can successfully
dismiss the complaint under Rule 12 or Rule 56.
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Il. FACTUAL BACKGROUND!

A. Chip Paucek and 2U Inc.

Plaintiff Chip Paucek is an entrepreneur and business
executive in the education sector. [Compl. § 12.] He
previously served as the CEO of Smarterville, Inc., the
parent company of Hooked on Phonics, whose prolific
and catchy advertisements in the 1990s marketed and
produced educational videos designed to teach young
students [**3] how to read. [Id.  14.]

In 2008, Paucek departed Smarterville to co-found and
lead, as CEO, 2U, Inc. ("2U"). [Id. T 15.] 2U is an
education technology company that partners with
colleges and universities to develop and market online
degree programs, mostly for graduate school. [Id. T 15
(citing Antoine Gara, Ivory Tower In [*506] The Cloud:
Inside 2U, The $4.7 Billion Startup That Brings Top
Schools To Your Laptop, FORBES (Sept. 25, 2018),
https://lwww.forbes.com/sites/antoinegara/2018/09/25/m
bas-in-pjs-inside-2uthe-47-billion-startup-that-brings-top-
schools-to-your-laptop/).] In exchange for developing
and marketing the online learning platform and
recruiting students to enroll in online graduate degree
programs with its partner schools, 2U takes a cut of the
tuition dollars charged by the partner schools. [Id.]

The business model was a success. Under Paucek’s
leadership, 2U entered into lucrative partnerships with
dozens of elite private universities to develop and
market their online degree programs. [ld. (naming
Harvard, Yale, Georgetown, and the University of
Southern California as some of 2U's partner schools).]
Paucek led a $100 million initial public offering for the
company, and by [**4] 2018, 2U was "the nation's

1The Court draws the following factual background from the
allegations in the parties' pleadings. [Docket No. 1 ("Compl.");
Docket No. 25, Amended Answer and Counterclaim ("A&C")];
Aruai_v. Mallozzi, 2014 U.S. Dist. LEXIS 99221, 2014 WL
3600482, at *5 (E.D. Pa. July 21, 2014) (considering articles
referenced in pleadings); see also Bell Atl. Corp. v. Twombly,
550 U.S. 544, 569, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)
(district court entitled to take notice of full contents of
published articles referenced in pleadings under Federal Rule
of Evidence 201). The Court also refers to publicly available
documents subject to judicial notice, including regulatory and
court filings. Schmidt v. Skolas, 770 F.3d 241, 249 (3d Cir.
2014) (regulatory filings); S. Cross Overseas Agencies, Inc. v.
Wah Kwong Shipping Grp. Ltd., 181 F.3d 410, 426 (3d Cir.
1999) (judicial opinions).

leading provider of software for universities.” [Id.]

But 2U began facing economic headwinds. Competition
in the online education sector increased (both from
other companies, as well as from schools seeking to cut
out the middleman and run their own online learning
platforms), university tuitions rose, and enrollment in
online education programs started to decline. [A&C 1
144 (citing Melissa Korn, The Long, Steep Fall of an
Online Education Giant, WALL STREET J. (May 12,
2024), https://www.wsj.com/us-
news/education/education-technology-2u-debt-
e7218eeb).] Despite these challenges, 2U and Paucek
projected confidence to the company's investors about
2U's future revenue growth. [A&C T 147.]

By early 2020, however, the headwinds were too strong.
2U disclosed in its public filings that it had "incurred
significant net losses,” and that the company was
"uncertain about [its] future profitability." See 2U, Inc.,
Annual Report (Form 10-K) (Feb. 27, 2020). 2U
predicted that the "value of [the] company and [its]
common stock could decline significantly." [Id.] And it
did. 2U's stock plummeted. [A&C 1 145.]

Hoping to turn around its economic fortunes, 2U began
taking on [**5] significant debt to acquire other online
education platforms. [A&C 9 144 (citing Korn, supra).] It
did not work. Meanwhile, sales continued to slow and
partner schools started to unwind their once-lucrative
contracts with 2U, further sinking the company's stock
price. [Id.] Investors filed class action securities lawsuits
accusing 2U of misleading them about the company's
projected success. [A&C T 122-29.] In one case, a
Maryland federal district court denied 2U's motion to
dismiss finding that the company's declining enroliment
projections were material information that Paucek was
required to disclose and that the class plaintiffs
adequately alleged that Paucek omitted disclosing the
declining enrollment projections with scienter. [A&C |
122 (citing In re 2U, Inc. Sec. Class Action, 2021 U.S.
Dist. LEXIS 146989, 2021 WL 3418841, at *31-41, 51-
57 (D. Md. Aug. 5, 2021).] 2U settled the lawsuit for $37
million. [A&C 1 130 (citing In re 2U, Inc. Sec. Class
Action, No. 8:19-cv-3455 (TDC), Docket No. 224-3 (D.
Md. June 2, 2022) (stipulation and agreement of
settlement)); id. 1 131, 146.]

2U also faced growing criticism from students. A 2021
Wall Street Journal investigation reported that 2U
aggressively recruited students to enroll in costly online
graduate programs offered through its prestigious
university partners. [See A&C 1 144 (citing Lisa Bannon
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& Melissa Korn, USC Pushed a $115,000 Online
Degree. Graduates [**6] Got Low Salaries, Huge
Debts, WALL STREET J. (Nov. 9, 2021),
https://lwww.wsj.com/articles/usc-online-social-work-

masters-11636435900).] Some of the students targeted
by these recruitment efforts apparently would not have
qualified for admission to the equivalent in-person
programs. [Id.] And most could not afford the tuition
without taking on substantial student loans. [Id.]
Nevertheless, they were admitted, graduated with
significant debt, and often secured only low-paying jobs.
[Id.] A proposed class of students later sued, alleging
that 2U and the University of Southern California misled
them into enrolling into graduate programs through
manipulated U.S. News & World Report rankings. A
federal court dismissed 2U from the lawsuit in 2023.
See Favell v. Univ. of S. Cal., 2024 U.S. Dist. LEXIS
12138, 2024 WL 751006 (C.D. Cal. Jan. 23, 2024).

Paucek stepped down as 2U CEO in late 2023. 2U's
2023 annual report expressed [*507] “substantial
doubt ... about [the company's] ability to continue as a
going concern" if it could not refinance its debt or raise
capital to reduce its debt in the short term. See 2U, Inc.,
Annual Report (Form 10-K) (Mar. 6, 2024). Not long
after that forecast, the company filed for Chapter 11
bankruptcy protection in the United States Bankruptcy
Court for the Southern [**7] District of New York. [A&C
1 131; see In re 2U, Inc., Case No. 24-11279 (MEW)
(Bankr. S.D.N.Y.).] The Bankruptcy Court recently
confirmed a plan of reorganization and 2U now operates
as a private entity. See 2U, Inc., Current Report (Form
8-K) (Sept. 4, 2024).

B. Paucek Launches Pro Athlete Community Inc.

Paucek’s latest venture is Pro Athlete Community, Inc.
("PAC"), an education company he co-founded in 2022
and currently leads as co-CEO. [Compl. § 17.] PAC
provides "education, training, mentorship, networking,
and other support” to assist professional athletes with
transitioning into new careers when their playing days
are over. [Id. § 18.] For example, PAC has partnered
with the University of Miami's Herbert Business School
to offer education certificate programs to its athlete
clients to provide them "with the opportunity to form
powerful relationships with industry experts and acquire
skills that will allow them to be successful in their
business endeavors." [Id. 1 19.] PAC has grown in
membership to deliver its educational and career-
development programming to over 350 professional
athletes from the National Football League, the National

Basketball Association, Major League Baseball, [**8]
and the Ultimate Fighting Championship. [Id. § 21.] The
Company's testimonials page is full of glowing
endorsements from its future and former superstar
athlete members, including Arizona Cardinals wide
receiver Marvin Harrison, Jr. and All-Pro defensive
tackle and Super Bowl LV champion Ndamukong Suh.
[Id. 1 23 (citing
https://proathletecommunity.com/members/#stories (last
visited May 6, 2025)).]

C. Dahn Shaulis and the Alleged Defamatory
Statements

Defendant Dahn Shaulis is an independent blogger who
covers the education sector. Shaulis neither buys the
PAC hype nor, to put it mildly, does he think very highly
of Chip Paucek as a businessman. Shaulis runs the
Higher Education Inquirer ("HEI"), a "trusted source
about the U.S. higher education industry, advocating for
transparency [and] accountability[.]" [A&C T 117.]
Shaulis has covered 2U and Paucek for years on HEI.
[Id. 17 117-19.] He has read 2U's regulatory filings,
listened to its earnings calls, and has spoken to "experts
in the field of higher education who know [] Paucek and
have deep knowledge about his business practices" as
well as "student debtors who [were] harmed by 2U
programs.” [Id. § 119.]

On the social media website [**9] X, Shaulis (username

@USinjustice) replied to a post:
Jason, you guys in Miami need to investigate Chip
Paucek and his latest scheme, Pro Athlete
Community. Chip was the consummate con man
with Hooked on Phonics and 2U.

[Compl. § 27; Compl., Ex. A (the "X Post").]2

And on HEI, a few months later, Shaulis posted the
following:

SCAM ALERT: Chip Paucek and Pro Athlete
Community (aka PAC)

[HEI] is conducting an extensive investigation of
former 2U CEO Chip Paucek. While we are
compiling and analyzing this information, HEI is
putting out a warning to current and former
professional athletes who may be contacted by
Paucek's newest enterprise, [PAC].

As the co-CEO of [PAC], Chip Paucek rang the

2Because Shaulis later deleted the X Post, it is not clear to
whom he was replying or the context of his reply.
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opening bell at NASDAQ on June 13, 2024, just
months after driving another company, 2U, to near
failure.

[PAC] is recruiting former professional athletes to
become members, offering dreams of success. A
number of former NFL players have already signed
up and are being used to sell PAC's services.

[*508] ...

From September 14-19, in Austin, Texas, PAC is
holding live sessions to sell their dreams. The event
is called Next Chapter U. They are also working
with the University of Miami's Herbert School of
Business on a [**10] certificate program for PAC
members.

We encourage those who have been contacted by
[PAC] to do their due diligence, given Paucek's
track record as an unethical businessperson. We
are also asking those who have been contacted to
document any material statements made, to consult
their lawyers, and to let us know what promises
may be said on the back stage. We will share with
you what we know.

[Compl. § 28; Compl., Ex. B (the "First HEI Post").]

Paucek got wind of the First HEI Post and directed his
lawyers to serve Shaulis with a cease-and-desist letter.
[Compl. T 43.] The letter demanded that Shaulis (i)
remove the First HEI Post; (i) issue a retraction
withdrawing the Post, acknowledging that it was false;
and (i) refrain from making false or otherwise
misleading statements about Paucek and PAC. [Id.]
Shaulis removed the First HEI Post but ignored the
remaining demands. [Id. § 44.] When counsel for
Paucek and PAC followed up a few days later, Shaulis
responded that he would only issue a retraction of the
First HEI Post if he could explain that he was being
coerced to do so by Paucek and PAC and that the First
HEI Post was, in fact, accurate. [Id. § 45.] Those terms
were unacceptable [**11] to Paucek and PAC. [Id.]

The next day, Shaulis made another post on HEI:

HElI Receives Cease-and-Desist Letter from
Chip Paucek's Lawyers

[HEI] has received a cease-and-desist letter from
lawyers representing Chip Paucek and [PAC]. Out
of respect for PAC co-CEO Kaleb Thornhill and
members of PAC, we have removed the article.
However, we stand by all the facts of the story and
our characterization about Mr. Paucek, the former
CEO of 2U and Smarterville (aka Hooked on

Phonics). These characterizations are based on

information and opinions obtained from experts in
the education business in addition to publicly
available business records and government records
[including] earnings call transcripts, consumer
lawsuits, and citizen/consumer testimony.

[Id. 11 46-49]; Compl., Ex. C (the "Second HEI Post"
and, together with the First HEI Post and the X Post, the
"Alleged Defamatory Statements").] Days later, Paucek
and PAC filed this lawsuit.

[ll. PROCEDURAL BACKGROUND

Paucek and PAC sue Shaulis for defamation and PAC
additionally brings a claim against Shaulis for tortious
interference with prospective business relations. [See
Compl. §1 50-82.] Pursuant to this Court's Individual
Rules and Practices, [**12] Shaulis filed a Pre-Motion
Letter seeking leave to file a motion to dismiss the
Complaint based on New Jersey's anti-SLAPP statute,
the Uniform Public Expression Protection Act, N.J.S.A.
2A:53A-49, et seq. ("UPEPA" or "Act"). [Docket No. 8.]
Plaintiffs filed a letter in response arguing that the laws
of Maryland (Paucek's home state) and Delaware
(PAC's home state), respectively govern Paucek's and
PAC's claims such that UPEPA, a New Jersey law, does
not apply. [Docket No. 10.] And, they argue, even if New
Jersey law does apply, UPEPA does not apply in federal
court because it conflicts with the Federal Rules of Civil
Procedure.

The Court held a Pre-Motion Conference, and the
parties agreed to first brief these threshold questions
regarding choice of law and UPEPA's applicability in
federal court before Shaulis filed a dispositive motion.
[Docket Nos. 15, 26.] Shaulis also answered the
Complaint with a counterclaim under UPEPA. [A&C 11
176-82.] The briefing on the threshold issues is now
ripe. [Docket Nos. 27 ("Def.'s Br."); Docket No. 31 ("Pls.'
Br."); Docket No. 37 ("Def.'s Reply").] The Court granted
Plaintiffs leave to file a short sur-reply to address issues
raised in Shaulis's reply brief regarding PAC's principal
place of business. [Docket No.[**13] 41 ("Pls." Sur-
Reply"); see also Def.'s Reply at 2-6.]

[*509] IV. DISCUSSION

A. Jurisdiction

This Court has diversity jurisdiction over this dispute. 28

Page 4 of 20


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6B42-FVM3-RV2H-30V5-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6B42-FVM3-RV2H-30V5-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5HW2-D6RV-H0G4-00000-00&context=1530671

349 F.R.D. 498, *509; 2025 U.S. Dist. LEXIS 85976, **13

U.S.C. § 1332(a) (federal diversity lawsuits require that
amount in controversy exceeds $75,000 and suit is
between citizens of different states). Paucek is allegedly
a citizen of Maryland, [Compl. 1 6], and PAC is allegedly
incorporated under Delaware law with its principal place
of business also in Delaware, [id. 1 7]. Shaulis is
allegedly a New Jersey citizen. [Id. § 8.] Plaintiffs seek
over $75,000 in damages, exclusive of interest and
costs. [Id. 1 9.]

B. SLAPP Lawsuits and Anti-SLAPP Statutes -
Generally

Strategic  lawsuits  against  public  participation
("SLAPPs") are lawsuits filed to punish, silence, and
intimidate defendants exercising their First Amendment
rights. They are filed in an effort to force a defendant to
abandon his speech or suffer through years of costly
litigation. See Nicole J. Ligon, Solving SLAPP Slop, 57
U. RICH. L. REV. 459, 466 (2023).

Anti-SLAPP statutes protect defendants against the
dangers of a SLAPP lawsuit. The strongest anti-SLAPP
statutes broadly protect First Amendment rights by
providing an expedited and streamlined process to
dismiss claims implicating a defendant's speech to
"reduc[e] the burden in terms of time and costs
for [**14] a SLAPP defendant." Benjamin Ernst,
Fighting SLAPPS in Federal Court: Erie, The Rules
Enabling Act, and the Application of State Anti-SLAPP
Laws in Federal Diversity Actions, 56 BOSTON COLL. L.
REv. 1181, 1188 (2015). They also commonly shoulder
the plaintiff with a heightened burden at the pre-trial
motion to dismiss or summary judgment stages to show
that his claims are likely to succeed on the merits. Id.
Normally, it is the defendant who must show, on a
motion to dismiss, that the plaintiff's complaint fails to
state a claim for relief or, when the defendant is the
summary judgment movant, that there is no genuine
issue of material fact and that he is entitled to judgment
as a matter of law. See Gould Elecs. Inc. v. United
States, 220 F.3d 169, 178 (3d Cir. 2000) (A defendant
"bears the burden of showing no claim has been stated"
under Rule 12); U.S. ex rel. Jones v. Rundle, 453 F.2d
147, 150 (3d Cir. 1971) ("The burden of demonstrating
the justification for a motion for summary judgment lies
with the movant."). Anti-SLAPP statutes also usually
mandate a stay of discovery "to prevent unnecessary
expenditure of resources on the parties' and court's
time." Ligon, supra at 484-85. Moreover, if the
defendant loses his anti-SLAPP motion, he is entitled to
take an immediate interlocutory appeal. Ernst, supra at

1188.

But if the defendant prevails on his anti-SLAPP motion,
the plaintiff must pay the defendant's [**15] attorney's
fees and costs. Id. at 1189. Mandatory anti-SLAPP fee-
shifting is one of the most important features of an anti-
SLAPP statute. See Brooke White, The SLAPP Happy
State: Now Is the Time for Ohio to Pass Anti-SLAPP
Leqislation, 74 CASE W. RES. L. REV. 559, 582 (2023)
(identifying fee-shifting provisions as "[o]ne of the most
important features" of an anti-SLAPP statute). Generally
speaking, if a plaintiff knows that he is on the hook to
pay a prevailing defendant's fees and costs, he might
think twice before filing a lawsuit based on his critic's
speech. And if a defendant knows that she can recover
her fees and costs in defending against such a lawsuit,
she is more likely to fight a legal battle in court rather
than surrender to a settlement, which might include
retracting her speech and, as a consequence, chilling
public debate. See EUGENE VOLOKH, FIRST AMENDMENT
AND RELATED STATUTES, PROBLEMS, CASES AND PoOLICY
ARGUMENTS 98 (8th ed.) (noting that "even an
unfounded [SLAPP] suit ... can cause the [defendant] to
quickly settle").

1. New Jersey's anti-SLAPP Statute - UPEPA

Two years ago, Governor Murphy signed New Jersey's
anti-SLAPP statute, UPEPA, into law with the goal of
protecting "people from meritless lawsuits intended to
intimidate them for exercising their free speech rights."
See N.J. Governor's Message, 2023 S.B. 2802/A.B.
4393, available at
https://www.nj.gov/governor/news/news/562023/202309
07d.shtml [**16] (last visited May 6, 2025). UPEPA
[*510] features many of the classic anti-SLAPP
hallmarks. It broadly applies to any cause of action
asserted in a civil case including based on the
defendant's "exercise of the right of freedom of speech
or [] press guaranteed by the United States
Constitution or the New Jersey Constitution, on a matter
of public concern.” N.J.S.A. § 2A:53A-50(b)(3).3 A court
must promptly hold a hearing upon the defendant's
dismissal motion (UPEPA calls the motion an

31t also applies when the cause of action asserted is based on
the defendant's "communication in a legislative, executive,
judicial, administrative, or other governmental proceeding" or
"communication on an issue under consideration or review in a
legislative, executive, judicial, administrative, or other
governmental proceeding.” N.J.S.A § 2A:53A-50(b)(1)-(2).
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application for an order to show cause) to dismiss the
complaint and rule on the motion "as soon as
practicable after [the] hearing." Id. 88 2A:53A-51,
2A:53A-56. If the defendant successfully dismisses the
cause of action implicating his speech on a matter of
public concern, the Court must award costs, reasonable
attorney's fees, and reasonable litigation expenses
related to the filing of the dismissal motion. Id. §
2A:53A-58(1).4 And if the defendant loses his anti-
SLAPP dismissal motion, he may take an immediate
interlocutory appeal. Id. 8 2A:53A-57.

But UPEPA is also somewhat more constrained than
other state anti-SLAPP statutes. It does not mandate a
stay of discovery upon the filing of the application for an
order to show cause (although there is a presumption
that, if requested, [**17] a stay should be granted). Id. §
2A:53A-52(a). And (this is important) it does not
necessarily shoulder the plaintiff with a heightened or
inverted pre-trial burden to avoid dismissal. Instead,
there are three independent dismissal standards.
Similar to the strongest anti-SLAPP statutes, a court
must dismiss the complaint and shift fees and costs if
the plaintiff fails to establish a prima facie trial burden.
Id. § 2A:53A-55(a)(3)(a). But it also must dismiss the
complaint and shift fees and costs if the defendant
meets its normal pre-trial burden to show that the
plaintiff failed to state a cause of action upon which
relief can be granted (i.e., a motion to dismiss standard)
or that there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law
(i.e., a summary judgment standard). Id. 88 2A:53A-

The Erie doctrine provides that a federal court sitting in
diversity applies state substantive law and federal
procedural law. Erie R.R. Co. v. Tompkins, 304 U.S. 64,
58 S. Ct. 817, 82 L. Ed. 1188 (1938). But before
deciding whether a law is substantive or procedural for
purposes of Erie, sometimes a "hazy" distinction, Erie,
304 U.S. at 92 (Reed, J., concurring), a court must first
determine whether a "Federal Rule is in direct collision"
with the state law or rule that the court is being asked to
apply, Hanna v. Plumer, 380 U.S. 460, 472, 85 S. Ct.
1136, 14 L. Ed. 2d 8 (1965); Schmigel v. Uchal, 800
F.3d 113, 119 (3d Cir. 2015), (Erie analysis first requires
a court to "determine whether there is a direct collision
between a federal rule and the state law or rule that the
court is being urged to apply." (citation omitted)). If a
state law or rule "answer[s] the same question"
differently than the federal procedural rule, a federal
court must apply the federal rule so long as the federal
rule is otherwise constitutional and does not violate the
Rules Enabling Act. Shady Grove Orthopedic Assocs.,
P.A. v. Allstate Ins. Co., 559 U.S. 393, 398-99, 130 S.
Ct. 1431, 176 L. Ed. 2d 311 (2010) (majority op.); Abbas
v. Foreign [*511] Policy Grp., LLC, 783 F.3d 1328,
1333, 414 U.S. App. D.C. 465 (D.C. Cir. 2015)
(Kavanaugh, J.). Only if the federal rule is inapplicable
or invalid must a federal court "wade into Erie's murky
waters," Shady Grove, 559 U.S. at 398, and determine
"whether the state law is outcome-determinative and
whether failure to apply the state law would frustrate the
twin aims of the Erie Rule to discourage forum shopping
and avoid inequitable [**19] administration of the law,"
Schmigel, 800 F.3d at 119 (citations omitted). Finally,

55(a)(3)(b)(1)-(i). Whichever standard the court relies
upon, it can "consider the pleadings, the order to show
cause application and supporting certifications, briefs,
any reply or response to the order to show cause, and
any evidence that could be considered in ruling on a
motion for summary judgment.” N.J.S.A. § 2A:53A-54.

C. UPEPA's Fee-Shifting Provision Applies in
Federal Court

1. The Applicability of an anti-SLAPP Law in
Federal [**18] Court Depends on its Text and
Structure

4The Court must shift fees and costs to the non-movant if he
successfully survives dismissal and the court determines that
the defendant's dismissal motion was frivolous or filed solely
with intent to delay the proceeding. N.J.S.A. § 2A:53A-58(2).

the court must consider "whether any countervailing
federal interests prevent the state law from being
applied in federal court." Id. (citation omitted).

Do anti-SLAPP statutes conflict with the Federal Rules
of Civil Procedure? Paucek and PAC say yes—anti-
SLAPP statutes like UPEPA conflict with Federal Rules
12 and 56 because they alter the pleading and
evidentiary requirements under which a federal court
must dismiss a case before trial. [Pls.' Br. at 27.] Shaulis
says no—anti-SLAPP statutes like UPEPA do not
conflict with Federal Rules 12 and 56 when, as here, the
dismissal standards mirror those under Rules 12 and 56
and because mandatory fee-shifting provisions are a
substantive component of state law that apply in federal
diversity cases. [Def.'s Br. at 11-18.]

The federal courts of appeal have said maybe. Instead
of adopting a categorical rule that anti-SLAPP statutes
do or do not apply in federal court, the courts of appeal
have examined the text and structure of each state anti-
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SLAPP statute in question to determine whether they
conflict with the Federal Rules. See CoreCivic, Inc. v.
Candide Grp., LLC, 46 F.4th 1136, 1143 (9th Cir. 2022)
("[O]ur sister circuits have not uniformly decided that
anti-SLAPP statutes cannot apply in federal [**20]
court[.]). They have reached different results with
respect to different (or sometimes the same) state anti-
SLAPP statute in question. Compare La Liberte v. Reid,
966 F.3d 79, 87-88 (2d Cir. 2020) (holding California's
anti-SLAPP law did not apply in federal court); Klocke v.
Watson, 936 F.3d 240, 245-49 (5th Cir. 2019) as
revised (Aug. 29, 2019) (holding Texas's anti-SLAPP
law did not apply in federal court); Carbone v. CNN,
Inc., 910 F.3d 1345, 1347-57 (11th Cir. 2018) (holding
Georgia's anti-SLAPP law did not apply in federal court);
Los Lobos Renewable Power, LLC v. Americulture, Inc,
885 F.3d 659, 673 (10th Cir. 2018) (holding New
Mexico's anti-SLAPP law did not apply in federal court);
Abbas, 783 F.3d at 1333 (holding D.C.'s anti-SLAPP law
did not apply in federal court), with Block v. Tanenhaus,
815 F.3d 218, 221 (5th Cir. 2016) (assuming without
deciding that Louisiana's anti-SLAPP law applied in
federal court); Adelson v. Harris, 774 F.3d 803, 809 (2d
Cir. 2014) (holding Nevada's anti-SLAPP law applied in
federal court); Godin v. Schencks, 629 F.3d 79, 85-86
(1st Cir. 2010) (holding Maine's anti-SLAPP statute
applied in federal court); U.S. ex rel. Newsham v.
Lockheed Missiles & Space Co., 190 F.3d 963, 971-72
(9th Cir. 1999) (holding California's anti-SLAPP law
applied in federal court).

In Abbas, for example, the D.C. Circuit, in an opinion
authored by then-Judge Kavanaugh, held that
Washington D.C.'s anti-SLAPP statute conflicted with
Federal Rules 12 and 56 by "setting up an additional
hurdle a plaintiff must jump over to get to trial." 783 F.3d
at 1334. Like some of the strongest anti-SLAPP
statutes, D.C.'s anti-SLAPP statute requires dismissal of
claims "aris[ing] from an act in furtherance of the right of
advocacy on issues [**21] of public interest" unless the
plaintiff, without the benefit of discovery, can show that

court. Id. at 471; Klocke, 936 F.3d at 246 (similarly
holding Texas's anti-SLAPP statute inapplicable in
federal court because it requires "clear and specific
evidence that a plaintiff can meet each element of his
claim"); Carbone, 910 F.3d at 1349-57 (similarly finding
[*512] Georgia's anti-SLAPP statute inapplicable in
federal court because it requires the “plaintiff to
establish a probability that he will prevail on the claim
asserted in the complaint"); In re Johnson & Johnson
Talcum Powder Prods. Mktg., Sales Practices, and
Prods. Liab. Litig., 553 F. Supp. 3d 211, 220 n.4 (D.N.J.
2021) (refusing to apply D.C. anti-SLAPP statute for
same reasons as in Abbas).

Likewise, the Second Circuit in La Liberte v. Reid held
that California's anti-SLAPP statute conflicted with the
Federal Rules. 966 F.3d at 86-88.° The Second [**22]
Circuit reasoned that the text of California's anti-SLAPP
statute conflicted with Federal Rules 12 and 56 because
it answered the question of when a court must dismiss a
plaintiff's claim before trial differently than Federal Rules
12 and 56. Under Rule 12(b)(6), a plaintiff's pleading
burden is to plausibly—not probably—allege "enough
facts to state a claim to relief that is plausible on its
face." Twombly, 550 U.S. at 570. California's anti-
SLAPP statute "abrogate[d] that entitlement by requiring
the plaintiff to establish,” without discovery, "that
success is not merely plausible but probable" in order to
avoid dismissal and application of anti-SLAPP fee-
shifting. La Liberte, 966 F.3d at 87 (quoting Carbone
910 F.3d at 1353).

But in so holding, the Second Circuit also distinguished
its earlier decision in Adelson v. Harris, 774 F.3d at 803.
In Adelson, the Second Circuit approved certain aspects
of Nevada's anti-SLAPP statute in federal court,
including its mandatory feeshifting provision. That was
because Nevada's anti-SLAPP  statute, unlike
California's, did "not establish a reasonable probability
of success standard that must be met without
discovery[.]" La Liberte, 966 F.3d at 86 n.3 (quoting
Adelson v. Harris, 973 F. Supp. 2d 467, 493 n.21

her claims are likely to succeed on the merits. D.C.
Code § 16-5502(b). The D.C. Circuit held that these
provisions "answer[ed] the same question” about the
circumstances under which a court must dismiss a case
before trial" "differently” from Federal Rules 12 and 56
because Rules 12 and 56 "do not require a plaintiff to
show a likelihood of success on the merits" in order to
survive dismissal. 783 F.3d at 1334-35. So, by imposing
a higher pre-trial burden than required under the
Federal Rules, the D.C. anti-SLAPP statute conflicted
with the Federal Rules and could not apply in federal

(S.D.N.Y. 2013)). Instead, the statute merely "rais[es]
the substantive standard [] appl[ying] to a defamation
claim" by immunizing "good faith communications ...
made without knowledge [**23] of falsity" and providing
for mandatory fee-shifting if the defendant successfully

5The Ninth Circuit, on the other hand, has approved the
application of certain parts of California's anti-SLAPP statute in
federal court. See Metabolife Int'l, Inc. v. Wornick, 264 F.3d
832, 845 (9th Cir. 2001).
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dismisses a lawsuit concerning such communications.
La Liberte, 966 F.3d at 86 n.3; see also Adelson, 774
F.3d at 809 (finding Nevada's immunization from civil
liability and mandatory fee-shifting provisions to be
"unproblematic").

Thus, asking whether anti-SLAPP statutes do or do not
apply in federal court is not the pertinent question. The
correct question is "whether a particular state's anti-
SLAPP law['s] unique text and structure” conflicts with
the Federal Rules. Matthew L. Schafer & Tanvi
Valsangikar, The Application of the New York Anti-
SLAPP Scheme in Federal Court, 2 J. Free Speech L.
573, 583 (2023); Reed v. Chamblee, 2024 U.S. Dist.
LEXIS 2449, 2024 WL 69570, at *6 (M.D. Fla. Jan. 5,
2024), appeal dismissed in part, 2024 U.S. App. LEXIS
4649, 2024 WL 806194 (11th Cir. Feb. 27, 2024) ("The
specific requirements and language in each state's anti-
SLAPP statute must be analyzed individually[.]"). Some
do. Some do not.

2. Some Provisions of UPEPA Conflict with the
Federal Rules

Unquestionably, some provisions of UPEPA conflict with
the Federal Rules. Recall that in addition to mandating a
shift of attorney's fees and costs if the defendant
prevails under UPEPA's standards mirroring Rules 12
and 56, UPEPA also authorizes a court to shift fees and
costs if the non-movant plaintiff fails to "establish a
prima facie case as to each essential element” of his
claims. N.J.S.A. § 2A:53A-55(a)(3)(a). That standard
conflicts with the Federal Rules. Establishing a prima
facie case is the plaintiff's [**24] burden at trial,
requiring him to produce enough evidence to raise an
issue for the trier of fact. See Moore v. Kulicke & Soffa
Indus., Inc., 318 F.3d 561, 566 (3d Cir. 2003). Requiring
a plaintiff to meet that burden before trial is more than
required under the Federal Rules. Before trial, a plaintiff
merely has to plead her claims adequately to survive
dismissal. See Fed. R. Civ. P. 8(a)(1). It is the
defendant's burden under Rule 12 to show that she has
failed to do so. And it is the defendant's burden to show
under Rule 56 that there is no genuine dispute of
material [*513] fact and that he is entitled to judgment
as a matter of law. Thus, UPEPA's prima facie standard
of dismissal conflicts with the Federal Rules by
"nulliffying]" a plaintiff's entittement to trial if he can
overcome a motion to dismiss or motion for summary
judgment. Abbas, 783 F.3d at 1334; Peach v.
Hagerman, 2024 U.S. Dist. LEXIS 73607, 2024 WL
1748443, at *6 (W.D. Ky. Apr. 23, 2024) (holding that

Kentucky's anti-SLAPP statute conflicted with Rule 12
because "establishing a prima facie case is a higher
burden than "simply pleading [] claims adequately" as
required by Rule 12(b)(6)." (quoting Mucerino v. Martin,
2021 U.S. Dist. LEXIS 228340, 2021 WL 5585637, at *5
(M.D. Tenn. Nov. 30, 2021) (holding the same as to
Tennessee's anti-SLAPP statute))).

Other provisions of UPEPA also conflict with the Federal
Rules. First, UPEPA provides that, in considering anti-
SLAPP relief, a court can consider "any evidence that
could be considered in ruling on a motion for [**25]
summary judgment." N.J.S.A. ¢ 2A:53A-54. That
provision conflicts with Rule 12, which only permits a
district court to consider the allegations in the pleadings,
exhibits attached to the pleadings, as well as matters of
public record and other judicially noticeable documents.
Schmidt, 770 F.3d at 249. When "matters outside the
pleadings" are presented to and not excluded by the
court on a Rule 12 motion, the court must instead
convert the motion into one for summary judgment after
giving proper notice to the parties. Fed. R. Civ. P. 12(d);
In re Rockefeller Ctr. Props. Sec. Litig., 184 F.3d 280,
287 (3d Cir. 1999). By permitting a court to consider
matters outside the pleadings, UPEPA would improperly
force a plaintiff to defend every motion to dismiss as if it
was a motion for summary judgment. Peach, 2024 U.S.
Dist. LEXIS 73607, 2024 WL 1748443, at *6 (finding
identical provision to conflict with federal rules). Second,
UPEPA's right to an immediate interlocutory appeal if
the court denies the defendant's dismissal motion,
N.J.S.A. 8§ 2A:53A-57, conflicts with the Federal Rules
and federal statutes. See Ernst v. Carrigan, 814 F.3d
116, 119 (2d Cir. 2016) (rejecting interlocutory appeal
from denial of Vermont anti-SLAPP motion). The
appellate jurisdiction of the federal courts, set by
Congress, extends only to final orders. 28 U.S.C. §
1291; FeED. R. AppP. P. 4 (appeals as of right). Unless
otherwise permitted by federal statute or rule, see, e.g.,
28 U.S.C. 8§ 1292(a)(1) (interlocutory appeals relating to
injunctive [**26]  relief); Fed. R. Civ. P. 23(f)
(interlocutory appeals from order granting or denying
class action certification), a party can only appeal an
interlocutory order under narrow circumstances. See 28
U.S.C. 8§ 1292(b) (District Court finds that order
"involves a controlling question of law as to which there
is substantial ground for difference of opinion and that
an immediate appeal from the order may materially
advance the ultimate termination of the litigation"); FED.
R. App. P. 4 (appeals by permission); Digital Equip.
Corp. v. Desktop Direct, Inc., 511 U.S. 863, 867, 114 S.
Ct. 1992, 128 L. Ed. 2d 842 (1994) (collateral order
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appealable if it conclusively resolves important question
separate from the merits and would be effectively
unreviewable on appeal from final judgment).

Third, UPEPA's presumption for a court to stay
discovery if requested by one of the parties also
conflicts with the Federal Rules. "[D]iscovery-limiting
aspects” of anti-SLAPP statutes do not apply in federal
court because the Federal Rules "reflect a policy of
forcing a defendant to disclose adverse facts before he
may challenge plaintiff's case for factual sufficiency."
Makaeff v. Trump Univ., LLC, 715 F.3d 254, 274 (9th
Cir. 2013) (Kozinski, C.J., concurring) (citing Metabolife
264 F.3d at 845 (9th Cir. 2001) (holding that the
discovery-limiting aspects of California's anti-SLAPP
statute conflicted with Rule 56)).

Shaulis, however, disagrees with little of this. He does
not ask [**27] this Court to apply any of UPEPA's
"exotic state procedural rules," Makaeff, 715 F.3d at 275
(Kozinski, C.J., concurring). He only wants to shift fees,
costs, and expenses under UPEPA if he can
successfully dismiss the Complaint.

3. A Defendant Can Shift Fees, Costs, and Expenses
under UPEPA if He Dismisses the Complaint Under
Rule 12 or Rule 56

The Court finds that Shaulis can shift fees, costs, and
expenses if he can successfully dismiss the Complaint
under Rules 12 or 56. UPEPA mandates an award of
[*514] "reasonable attorney's fees, and reasonable
litigation expenses,” N.J.S.A. § 2A:53A-58(1), if a
defendant successfully dismisses any cause of action
brought against him implicating his exercise of First
Amendment rights on a matter of public concern, id. 8§
2A:53A-50(a)(1),% under one of three standards:

(i) The plaintiff fails to establish a prima facie case

as to each essential element of any cause of action

in the complaint; or

(i) The defendant establishes that the plaintiff failed

to state a cause of action upon which relief can be

granted; or

(i) The defendant establishes that there is no

genuine issue as to any material fact and that he is

entitled to judgment as a matter of law on the cause

6 The plaintiff also has a chance to establish that the Act does
not apply, that is, that it does not implicate the defendant's
speech on a matter of public concern. N.J.S.A. § 2A:53A-

50(a)(2).

of action or part of the cause of action.

Id. 88 2A:53A-55(a)(3)(a)-(b).

As discussed above, the first standard [**28] conflicts
with Rules 12 and 56. But the latter two standards,
which are independent from the first, are on all-fours
with Federal Rules 12 and 56. They "answer the same
guestion about the circumstances under which a court
must dismiss a case before trial" in the same way as
Federal Rules 12 and 56. Abbas, 783 F.3d at 1333-34;
La Liberte, 966 F.3d at 87. So, unlike the D.C. or
California anti-SLAPP statutes in Abbas and La Liberte,
UPEPA's latter two dismissal standards do not "require[]
the [P]laintiff[s] to make a showing that the Federal
Rules do not require" in order for a defendant to shift
fees and costs. La Liberte, 966 F.3d at 87. All a
defendant has to do is file an ordinary Rule 12 or Rule
56 motion at the appropriate stage of the litigation and
prevail under the familiar standards governing those
motions.

Plaintiffs argue that UPEPA's prima facie dismissal
standard, and its other inapplicable procedural
provisions identified above, dooms the Act's application
in federal court. The Court disagrees.

First, unlike the statutes in Abbas or La Liberte, UPEPA
does not require that a court shoulder the plaintiff with a
prima facie burden to avoid pre-trial dismissal. A court
can award fees under the statute if either the plaintiff
fails to meet its prima facie trial burden; or the defendant
meets a Rule 12 motion to dismiss standard; or the
defendant meets [**29] a Rule 56 summary judgment
standard. N.J.S.A. 8 2A:53A-55(a). As discussed,
UPEPA's prima facie standard is plainly not on the
menu of pre-trial dismissal options from which a federal
court could apply in order to shift fees and costs under
UPEPA because that provision conflicts with the pre-trial
dismissal standards of Rule 12 and Rule 56. But
UPEPA's latter two standards, mirroring Rules 12 and
56, do not conflict with the Federal Rules. So, if a
defendant files an ordinary Rule 12 or Rule 56 motion
and prevails on that motion, he triggers UPEPA's
mandate to shift fees and costs.

Second, an all-or-nothing approach to applying UPEPA
in federal court ignores the significance of the statute's
severability clause which provides that "[i]f any provision
of [the] Act or its application to any person or
circumstance is held invalid," that invalidity "does not
affect other provisions or applications of [the] [A]ct[.]"
N.J.S.A. § 2A:53A-61. UPEPA's prima facie dismissal
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349 F.R.D. 498, *514; 2025 U.S. Dist. LEXIS 85976, **29

standard is "invalid" as applied in federal court because
it is not "legally binding" in federal court. See Invalid,
BLACK'S LAw DICTIONARY (12th ed. 2024). Thus, the
question, under New Jersey law, Trade Waste
Management. Ass'n, Inc. v. Hughey, 780 F.2d 221, 231

otherwise questioned certain anti-SLAPP provisions
conflicting with the Federal Rules while permitting the
application of other provisions in the same statute that
do not conflict with the Federal Rules. Metabolife, 264
F.3d at 845 (rejecting the discovery-limiting aspects of

(3d Cir. 1985) (explaining that severability is a question
of state law), is whether UPEPA's "objectionable
features can be excised [**30] without substantial
impairment of the principal legislative objective,” id.
(citing State v. Lanza, 27 N.J. 516, 143 A.2d 571 (N.J.
1958), appeal dismissed, 358 U.S. 333, 79 S. Ct. 351, 3
L. Ed. 2d 350 (1959)).

The Court finds that UPEPA's legislative objectives are
not substantially impaired if its objectionable provisions
are invalid in federal court. The Act is meant to be
"broadly construed and applied to protect the exercise of
the right of freedom of speech and of the [*515] press,
the right to assembly and petition, and the right of
association, guaranteed by the United States
Constitution or the New Jersey Constitution.” N.J.S.A. §

California's anti-SLAPP statute while approving its fee-
shifting mechanism); Adelson, 774 F.3d at 809
(questioning the discovery-limiting aspects of Nevada's
anti-SLAPP statute but finding its mandatory fee-shifting
provision to be "unproblematic"); see also Schafer &
Valsangikar, supra at 598 ("[E]ven within a single state's
anti-SLAPP law, some provisions of that law may apply
while other provisions may not.").

Finally, the Ninth Circuit has instructed its lower courts
to construe anti-SLAPP statutes in a manner
"prevent[ing] the collision of [] state procedural rules with
federal procedural rules." Planned Parenthood Fed'n of
Am., Inc. v. Ctr. for Med. Progress, 890 F.3d 828, 834
(9th Cir. 2018), as amended, 897 F.3d 1224 (9th Cir.
2018). In Planned Parenthood, the Ninth Circuit

2A:53A-59. One crucial way UPEPA protects those
rights is by shifting fees and costs to a prevailing
movant. By severing the portions of UPEPA that conflict
with the Federal Rules, the Court protects the statute's
fee-shifting provision, an important economic incentive
reflecting the Legislature's intention to broadly protect
free speech rights.” Thus, the Court sees no reason to
disturb the Act's presumption of severability. Old Coach

construed California's anti-SLAPP  statute, which
requires a plaintiff to establish a likelihood of success to
avoid dismissal, to simply mirror the requirements of
Rules 12 and 56. Id. at 833-34; Cal. Civ. Proc. Code 8§
425.16. It held that when an anti-SLAPP motion
under [**32] California law challenges the legal
sufficiency of a claim, a district court should apply a
Rule 12 motion to dismiss standard for failure to state a

Dev. Corp. v. Tanzman, 881 F.2d 1227, 1234 (3d Cir.
1989) ("Under New Jersey law [a severability clause] []
creates a presumption that the invalid sections of the
[statute] are severable.").

Third, the Court is aware of no authority requiring it to
hold that UPEPA either applies in federal court as
a [**31] whole or else it does not apply in federal court
at all. Both the Second and Ninth Circuits have
disclaimed such a result having struck down or

7Of course, another important component of anti-SLAPP
statutes is that they quickly dispose of SLAPPs. UPEPA's
mandate to quickly resolve motions implicating a defendant's
speech appears to be a purely procedural rule that cannot
apply in federal court. See Los Lobos, 885 F.3d at 673
(holding that New Mexico's anti-SLAPP statute could not apply
in federal court because it was "not designed to influence the
outcome of an alleged SLAPP suit but only the timing of that
outcome") (emphases removed). But UPEPA still furthers
important legislative goals without its provisions directing a
court to resolve the dismissal motion as soon as possible
because it still shifts fees if a defendant secures dismissal, an
unquestionably crucial incentive to deter SLAPP suits.

claim, and when an anti-SLAPP motion under California
law challenges the factual sufficiency of a claim, a
district court should apply a Rule 56 summary judgment
standard. Planned Parenthood, 890 F.3d at 834; see
also Shady Grove, 559 U.S. at 418 (Stevens, J.,
concurring) (“[Flederal rules must be interpreted with
some degree of 'sensitivity to important state interests
and regulatory policies[.]" (quoting Gasperini v. Ctr. for
Humans., Inc., 518 U.S. 415, 426, 116 S. Ct. 2211, 135
L. Ed. 2d 659 n.7 (1996)). Applying the Ninth Circuit's
guidance to harmonize state anti-SLAPP laws with the
Federal Rules, a Washington State federal district court,
interpreting the State's anti-SLAPP statute—which
articulates the exact same three dismissal standards as
UPEPA—held that so long as the defendants relied on
the statute's Rule 12 standard at the motion to dismiss
stage (as opposed to its prima facie or summary
judgment standard) the statute could apply in federal
court. See Project Veritas v. Leland Stanford Junior
Univ., 2022 U.S. Dist. LEXIS 88742, 2022 WL 1555047,
at *3 (W.D. Wash. May 17, 2022) 8

8 Kentucky's anti-SLAPP statute also provides for the same
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349 F.R.D. 498, *516; 2025 U.S. Dist. LEXIS 85976, **32

[*516] Of course, federal courts cannot rewrite a state
statute to avoid conflicts with the Federal Rules. See
Shady Grove, 559 U.S. at 403 (in determining whether a
state statute conflicts with a federal law or rule, court
cannot "rewrite" the statute); Abbas, 783 F.3d at 1334
(rejecting defendant's invitation [**33] to construe D.C.
anti-SLAPP statute consistent with the Federal Rules
because it would require court to rewrite the statute).
Arguably, the Ninth Circuit in Planned Parenthood did
exactly that by reading California's anti-SLAPP statute
coextensively with Rules 12 and 56, even though the
statute's likelihood of success dismissal standard is
clearly higher than required under Rule 12 or Rule 56.
Here, however, the Court does not have to rewrite
anything in UPEPA. UPEPA expressly offers two
dismissal standards that are identical to Rules 12 and
56.

Plaintiffs try one final argument: the Uniform Law
Commission's Model UPEPA statute—upon which New
Jersey's UPEPA was based—is evidence that UPEPA
does not apply in federal court. [Pls.' Br. at 28-29 (citing
Uniform Law Commission, Model UPEPA (Oct. 2,
2020)).] That is because, they argue, the Model UPEPA
statute employs a three-phase burden-shifting
framework requiring a plaintiff to establish a prima facie
case for each essential element of the cause of action
challenged before shifting the burden to the defendant
to meet a motion to dismiss or summary judgment
burden. See UPEPA Model Law § 7; Klocke, 936 F.3d
at 245-46 (finding burden-shifting framework of Texas's
anti-SLAPP statute to conflict with the Federal Rules).
But UPEPA does [**34] not employ a burden-shifting
framework. It articulates three different and independent
standards under which a defendant can recover fees.
The prima facie standard conflicts with the Federal

Rules and is invalid in federal court. The latter two
standards, however, do not.

4. UPEPA's Mandatory Fee-Shifting for Prevailing
Defendants is Substantive and Applies in Federal
Court if a Defendant Secures Dismissal Under Rule
12 or Rule 56

The Court concludes that UPEPA's mandatory fee-
shifting provision for prevailing defendants s
substantive for purposes of Erie. "Under the bedrock
principle known as the 'American Rule,” each litigant
pays his own attorney's fees, win or lose, unless a
statute or contract provides otherwise." Marx v. Gen.
Revenue Corp., 568 U.S. 371, 382, 133 S. Ct. 1166,
185 L. Ed. 2d 242 (2013) (cleaned up). Fee-shifting
statutes can be broadly classified as one-way shift
statutes or two-way shift statutes. John F. Vargo, The
American Rule on Attorney Fee Allocation: The Injured
Person's Access to Justice, 42 AM. U. L. REV. 1567,
1589 (1993). A one-way shift statute moves fees and
costs in favor of a successful designated party-
beneficiary, usually a plaintiff. 1d. A two-way shift statute
moves fees and costs to the loser, regardless of
whether the loser is the plaintiff or the defendant. Id.
UPEPA is a one-way shift statute that shifts fees and
costs to moving party (usually the defendant) who
successfully [**35] dismisses a complaint implicating
his First Amendment speech on a matter of public
concern. N.J.S.A. § 2A:53A-58(1).

Fee-shifting statutes are generally considered
substantive under Erie because they are tied to the
outcome of the litigation. See Chambers v. NASCO,
Inc., 501 U.S. 32, 52-54, 111 S. Ct. 2123, 115 L. Ed. 2d
27 (1991) (“fee-shifting rules that embody a substantive

three dismissal standards as both UPEPA and Washington's
anti-SLAPP statute. Ky. Rev. Stat. Ann. § 454.472 (court shall
dismiss action if "responding party fails to establish a prima
facie case as to each essential element of the cause of action”
or "moving party establishes that ... responding party failed to
state a cause of action upon which relief can be granted" or
"[tlhere is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the
cause of action or part of the action"). One federal district court
in Kentucky has held that because the prima facie standard
conflicts with the Federal Rules, the statute cannot apply in
federal court at all. 2024 U.S. Dist. LEXIS 73607, 2024 WL
1748443, at *6. But, as described above, there is nothing in
UPEPA requiring the Court to make findings under all three
dismissal standards which operate independently from one
another. Additionally, the Kentucky anti-SLAPP statute, unlike
UPEPA, does not include a severability clause.

policy, such as a statute which permits a prevailing party
in certain classes of litigation to recover fees" apply in
federal diversity cases); Chin v. Chrysler LLC, 538 F.3d
272,279 (3d Cir. 2008) [*517] (fee-shifting statutes are
substantive for purposes of Erie). Indeed, as the Second
Circuit has explained, mandatory fee shifting under a
state anti-SLAPP statute is "unproblematic” because
fee-shifting statutes apply in diversity actions as part of
a state's substantive law. See Adelson, 774 F.3d at 809;
see also Abbas, 783 F.3d at 1335 (suggesting that a
prevailing-party statute awarding attorney's fees to
defendants in defamation cases could have applied in
federal court so long as the circumstances under which
a defendant could recover fees did not impose
standards "different from and more difficult for plaintiffs
to meet than the standards imposed by Federal Rules
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12 and 56"). Fee-shifting statutes, however, are
procedural and do not apply in federal court when they
assess costs and fees based on a litigant's "bad faith
conduct in litigation." Chambers, at 52-54; see id. at 59
(Scalia, [**36] J., dissenting); Shady Grove, 559 U.S. at
407 (procedural rules regulate "the judicial process for
enforcing rights and duties recognized by substantive
law and for justly administering remedy and redress for
disregard or infraction of them").

Subsection (1) of UPEPA's fee-shifting provision—which
applies to a prevailing movant who successfully
dismisses a lawsuit filed in response to their exercise of
First Amendment rights on a matter of public concern—
is substantive. See Adelson, 774 F.3d at 809; see also
cf. Bongino v. Daily Beast Co., LLC, 477 F. Supp. 3d
1310, 1323 (S.D. Fla. 2020) ("At bottom, Florida's [anti-
SLAPP] statute is a garden variety fee-shifting provision,
which the Florida legislature enacted to accomplish a
fundamental state policy—deterring SLAPP suits”
(internal quotation marks and citation omitted)). Its
application is tied to the outcome of a lawsuit implicating
a defendant's speech on matters of public concern, a
substantial policy of New Jersey to deter meritless
SLAPP suits. Alyeska Pipeline Serv. Co. v. Wilderness

In Los Lobos, the Tenth Circuit considered the structure
of a similar fee-shifting statute. 885 F.3d at 671-72. The
first sentence of Subsection (B) of New Mexico's anti-
SLAPP fee-shifting provision resembles Subsection (1)
of UPEPA's fee-shifting provision. It provides that a
court shall "award reasonable attorney fees and costs
incurred by the moving party in defending the action,"
without requiring the court to find the claims frivolous or
brought in bad faith. [**38] N.M. Stat. Ann. § 38-2-
9.1(B). And the second sentence of Subsection (B)
resembles Subsection (2) of UPEPA's fee-shifting
provision. It provides that the non-moving party can shift
fees, costs, and expenses from the moving party if he
successfully defeats an anti-SLAPP dismissal motion
and the court determines that the dismissal motion was
"frivolous” or filed "solely" with "inten[t] to cause
unnecessary delay." Id. Even though only the second
sentence of Subsection (B) conditions the recovery of
fees on the frivolousness or bad faith filing of the
motion, the Tenth Circuit held that the entire fee-shifting
section was a [*518] procedural sanctions statute that
did not apply to a federal court sitting in diversity. 885
F.3d at 671-72.

Los Lobos and the New Mexico anti-SLAPP statute are

Soc'y, 421 U.S. 240, 259 n.31, 95 S. Ct. 1612, 44 L. Ed.
2d 141 (1975) ("[Sltate law denying the right to
attorney's fees or giving a right thereto, which reflects a
substantial policy of the state, should be followed."). So
long as the defendant successfully dismisses the
complaint under Rule 12 or Rule 56, UPEPA mandates
that the court shall award fees, costs, and expenses
related to the filing of the dismissal motion. N.J.S.A. §

2A:53A-58(1).

Now contrast [**37] Subsection (1) of UPEPA's fee-
shifting provision with Subsection (2) which provides
that the non-moving party (usually a plaintiff) can also
shift fees, costs, and expenses from the moving party if
he successfully defeats an anti-SLAPP dismissal motion
and the court determines that the anti-SLAPP dismissal
motion was frivolous or filed solely with intent to delay
the proceeding. N.J.S.A. &8 2A:53A-58(2). Subsection
(2), thus, is a procedural fee-shifting provision that
cannot apply in federal court because it only serves to
punish defendants for filing a bad faith or frivolous
motion to dismiss or summary judgment. Subsection (1),
however, does not limit fee-shifting to circumstances
where the claims were frivolous or filed in bad faith. So,
Subsection (1) is a substantive provision of state law
applying any time a defendant successfully dismisses
the complaint, whether or not the complaint was
frivolously filed.

distinguishable, however. In concluding that the fee-
shifting section of New Mexico anti-SLAPP statute was
a procedural sanctions provision, the Tenth Circuit
considered the title of the section—"[s]pecial motion to
dismiss unwarranted or specious lawsuits; procedures;
sanctions...."—which "plainly suggest[ed]" that both the
first and second sentences of Subsection (B) "provide[]
for the imposition of fees and costs as a sanction
primarily designed not to compensate for legal services
but to vindicate First Amendment rights threatened by a
kind [**39] of 'unwarranted or specious' litigation." 885
F.3d at 671 (citing N.M. Stat. Ann. § 38-2-9.1).

There is no similar textual support in UPEPA. The fee-
shifting section of the Act is titled simply "[c]osts,
attorney's fees, and expenses; order to show cause,"
suggesting nowhere that an award of fees for a
prevailing defendant is meant as a sanction against the
plaintiff. If the New Jersey Legislature wanted to
condition Subsection (1)'s fee-shifting provision to the
dismissal of frivolously filed complaints, it obviously
knew how to do so because it included exactly such a
provision in Subsection (2) for frivolously filed or bad
faith anti-SLAPP motions. N.J.S.A. § 2A:53A-58(2).
Instead, Subsection (1) is simply a "mandatory award of
attorneys' fees to the prevailing defendant[.]" Bobulinski
v. Tarlov, 758 F. Supp. 3d 166, 189 n.24 (S.D.N.Y.
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2024) (citation omitted).? Thus, treating UPEPA's fee-
shifting provision as a sanction "would be contrary to the
settled law that [mandatory fee-shifting provisions] are
substantive under Erie" and "should be followed" in
federal diversity cases. Id. (quoting Alyeska Pipeline,
421 U.S. at 259 n.31).

Failing to apply UPEPA's substantive fee-shifting
provision for prevailing movants would be outcome
determinative and frustrate the twin aims of Erie of
discouraging forum shopping and inequity. Hanna, 380

federal court should be substantially the same, so far as
legal rules determine the outcome of a litigation, as it
would be if tried in a [s]tate court.")). "Defendants in
federal courts would have to pay the expenses of
defending meritless SLAPP suits out of their own
pockets. Meanwhile, defendants in state court [**41]
would receive the fees intended for them by their
[*519] state legislature. This inequitable outcome is
exactly what Erie and its progeny sought to avoid."
Bobulinski, 758 F. Supp. 3d at 186 (citing Hanna, 380

U.S. at 468. If UPEPA did not apply in [**40] federal
court "a litigant interested in bringing meritless SLAPP
claims would have a significant incentive to shop for a
federal forum. Conversely, a litigant otherwise entitled to
the protections of the anti-SLAPP statute would find
considerable disadvantage in a federal proceeding."
Newsham, 190 F.3d at 973; Godin, 629 F. 79, 86-87
(holding that "[d]eclining to apply [Maine's anti-SLAPP
statute] in federal court would [] result in an inequitable
administration of justice between a defense asserted in
state court and the same defense asserted in federal
court" and encourage forum shopping to avoid liability
for a defendant's attorney's fees or costs); Adelson, 774
F.3d at 809 (Nevada anti-SLAPP statute "consequential
enough that enforcement in federal proceedings will
serve to discourage forum shopping and avoid
inequity"). Indeed, the state and federal suits would
have very different outcomes. See Guaranty Trust Co.
v. York, 326 U.S. 99, 109, 65 S. Ct. 1464, 89 L. Ed.

U.S. at 468)).10

5. Although UPEPA's Fee-Shifting Provision is
Substantive, it Cannot be Brought as a
Counterclaim

At the Pre-Motion Conference, the Court queried
whether Defendant could assert his request for anti-
SLAPP relief as a counterclaim, which he did. [See
A&C.] Further reflection clarifies that, although UPEPA's
fee-shifting provision is a substantive component of
state law that can apply in federal court, it cannot be
asserted as a counterclaim. Courts in this District have
found that, unless expressly authorized by the text of
the statute, a fee-shifting provision must be brought by
motion rather than as a counterclaim. Mruz v. Caring,
Inc., 39 F. Supp. 2d 495, 507 (D.N.J. 1999), abrogated
on other grounds by U.S. Express Lines Ltd. v. Higgins,
281 F.3d 383 (3d Cir. 2002) (dismissing counterclaim for

2079 (1945) ("[T]he outcome of the litigation in the

9There is another reason the Court does not read Subsection
(1) to be a procedural sanctions statute. Mandatory anti-
SLAPP fee-shifting provisions are not primarily meant to
punish; they are meant to change party incentives. And a
mandatory fee-shifting provision that changes a party's
incentives is substantive because it "fundamentally change[s]
the nature of [the] cause of action, which is conditioned,
qualified, and amplified by [a] quasi-right[] ... of action for []
legal costs." See RLS Assocs., LLC v. United Bank of Kuwait
PLC, 464 F. Supp. 2d 206, 218 (S.D.N.Y. 2006). Subsection
(1) changes party incentives because if a plaintiff knows that
the pre-trial dismissal of his lawsuit filed against a defendant
based on the defendant's speech is subject to fee-shifting, he
may think twice before filing. And if a defendant knows that
she can recover fees, costs, and expenses related to the filing
of an anti-SLAPP motion to dismiss or summary judgment,
she is more likely to speak first and later fight a lawsuit
targeting her speech. See Bruce S. Rosen, Is It Time for New
Jersey to SLAPP Back?, N.J. LAW. (Oct. 2020) (explaining
that "[w]ithout a mandatory fee structure, there is little
incentive for many attorneys to take [anti-SLAPP] cases").

attorney's fees, concluding that "if the New Jersey
Legislature intended for a party to be able to recover
attorneys' fees under the [New Jersey False Claims Act]
by counterclaim, the legislature would have said as
much in the text of the statute"); New Jersey Deer
Control, LLC v. En Garde Deer Def., LLC, 2025 U.S.
Dist. LEXIS 8903, 2025 WL 216318, at *4 (D.N.J. Jan.
16, 2025) (holding that fee-shifting provisions of Defend
Trade Secrets Act and New Jersey Defend Trade
Secrets Act [**42] were not independent causes of
action and must be pursued through a motion); see also
Fed. R. Civ. P. 54(d)(2)(A) ("A claim for attorney's fees
.. must be made by motion unless the substantive law
requires those fees to be proved at trial as an element
of damages."). UPEPA, unlike New York's anti-SLAPP
statute, for example, does not expressly authorize anti-
SLAPP relief as a counterclaim. See N.Y. Civil Rights

10The Court also finds that there are no countervailing federal
interests that would outweigh New Jersey's interest in
protecting its citizens First Amendment rights in federal court.
See Schmigel, 800 F.3d at 119.
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Law § 70-a(1l) (affording defendants the right to
"maintain an action, claim, cross claim or counterclaim
to recover damages, including costs and attorney's fees,
from any person who commenced or continued [a
SLAPP] action.”). If Shaulis prevails on a Rule 12(c)
motion for judgment on the pleadings or on a Rule 56
motion for summary judgment, he may file an
application for attorney's fees under UPEPA.

* k *

In sum, while certain provisions of UPEPA conflict with
the Federal Rules, its fee-shifting provision—mandating
an award of fees, costs, and expenses to a prevailing
movant securing dismissal under Rule 12 or Rule 56
against a cause of action implicating his First
Amendment speech on a matter of public concern—
applies in federal court. That provision does not conflict
with the Federal Rules and is substantive for purposes
of Erie.

D. Choice of Law Analysis

Seeking to avoid anti-SLAPP [**43] relief under New
Jersey law, Plaintiffs argue that Maryland law (Paucek's
state of domicile) governs Paucek's defamation claims,
and Delaware law (PAC's state of incorporation and,
allegedly, its principal place of business) governs PAC's
defamation and tortious interference claims. Shaulis
argues that New Jersey law governs all of the claims in
this case. The Court agrees with Shaulis.

When a federal court sits in diversity, it must apply the
choice-of-law rules of the forum state, here, New
Jersey. Collins On behalf of herself v. Mary Kay, Inc.,
874 F.3d 176, 183 (3d Cir. 2017); Freedom Mortg. Corp.
v. LoanCare, LLC, 2023 U.S. Dist. LEXIS 115678, 2023
WL 4366288, at *1 (D.N.J. July 6, 2023). "In New
Jersey, the first step to resolve a choice-of-law question
turns on 'whether the laws of the states with interests in
the litigation are in conflict." Freedom Mortg. Corp.,
2023 U.S. Dist. LEXIS 115678, 2023 WL 4366288, at *1
(quoting In re Accutane Litig., 235 N.J. 229, 194 A.3d
503, 517 (N.J. 2018)). "A conflict of law arises when the
application of one or another state's law may alter the
outcome of the case, or when the law of one interested
state is offensive or repugnant to the public policy of the
other." In re Accutane Litig., 194 A.3d at 517 (citations
and [*520] internal quotation marks omitted). But if the
potentially applicable state laws do not actually conflict,
"there is no choice-of-law issue to be resolved," and the
forum state applies its own law. Id. (citations and

internal quotation marks omitted).

1. New Jersey, Maryland, and Delaware [**44] Law
Conflict

The parties agree that New Jersey, Maryland, and
Delaware law conflict. [Def.'s Br. at 21; PIs." Br. at 6;
Def.'s Reply at 9-10.] In addition to certain differences in
how those states treat defamation and tortious
interference claims generally, [see Pls.' Br. at 6-7], anti-
SLAPP relief in Delaware and Maryland is far narrower
than it is in New Jersey under UPEPA. Maryland's anti-
SLAPP statute only applies if the court determines that
the plaintiff brought the lawsuit "in bad faith" to "inhibit"
the exercise of constitutionally protected free speech or
press rights. Md. Code Ann., Cts. & Jud. Proc. 8§ 5-
807(b). UPEPA, by contrast, broadly applies to any
cause of action based on the defendant's exercise of
First Amendment rights on a matter of public concern,
regardless of whether the lawsuit was brought in good
faith or in bad faith. N.J.S.A. § 2A:53A-50(b)(3). And,
unlike UPEPA, Maryland's anti-SLAPP statute does not
award costs, attorneys' fees, and expenses to the
prevailing party. Containment Techs. Group, Inc. v. Am.
Soc'y of Health Sys. Pharmacists, 2009 U.S. Dist.
LEXIS 25421, 2009 WL 838549, at *6 (S.D. Ind. Mar.
26, 2009) ("Maryland's anti-SLAPP law ... makes no
provision for attorney fee awards.").

Delaware's anti-SLAPP statute similarly conflicts with
UPEPA. Along with Maryland's anti-SLAPP statute,
Delaware's anti-SLAPP statute is one of the narrowest
in the country, applying only to "actions [**45] involving
public petition and participation" brought by a "public
applicant or permittee." 10 Del. C. § 8136(a); Amy
Bresnen, Lisa Kaufman & Steve Bresnen, Targeting the
Texas Citizen Participation Act: The 2019 Texas
Legislature's Amendments to A Most Consequential
Law, 52 ST. MARY'S L.J. 53, 59 (2020) (identifying both
Delaware and Maryland anti-SLAPP statutes as some of
the narrowest in the country). Delaware's anti-SLAPP
statute defines "public applicant or permittee" as "any
person who has applied for or obtained a permit, zoning
change, lease, license, certificate or other entitlement
for use or permission to act from any government body."
10 Del. C. § 8136(a)(2). Given its narrow textual scope,
Delaware courts have refused to apply the state anti-
SLAPP statute outside of the land use context. Agar v.
Judy, 151 A.3d 456, 474 (Del. Ch. 2017) ("The text of
Delaware's anti-SLAPP statute does not suggest, ... that
[state legislature] sought to create an expansive shield
against any lawsuit brought with an intent to muzzle or
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inflict retribution for free speech.").

The differences between anti-SLAPP relief in New
Jersey, Maryland and Delaware are sufficient to
establish a conflict of laws. Woods Servs., Inc. v.
Disability Advocs., Inc., 342 F. Supp. 3d 592, 607-08
(E.D. Pa. 2018) ("Because New York has an applicable
Anti-SLAPP statute and Pennsylvania does not, there is
a true conflict in this case that merits further analysis.");
Diamond Ranch Acad., Inc. v. Filer, 117 F. Supp. 3d
1313, 1320 (D. Utah 2015) (noting differences between
California and Utah anti-SLAPP relief and holding that
those differences established a conflict [**46] of law);
Ranbaxy Labs., Inc. v. First Databank, Inc., 2014 U.S.
Dist. LEXIS 31916, 2014 WL 982742, at *5 (M.D. Fla.
Mar. 12, 2014) ("genuine conflict" existed between
California, New Jersey, and Florida law because
California had an anti-SLAPP statute, and latter two
states did not). The Court proceeds to the next step of
the conflict of laws analysis.

2. Most Significant Relationship Test

When competing state laws conflict, New Jersey courts
must determine which state has the "most significant
relationship” to the claims asserted. P.V. ex rel. T.V. v.
Camp Jaycee, 197 N.J. 132, 962 A.2d 453, 455 (2008).
The most significant relationship test comes from the
Second Restatement of Conflict of Laws. Id. (citing
Restatement (Second) of Conflict of Laws § 145 (1971)
(the "Second Restatement")). The starting point is to
identify the Second Restatement's presumptive rule for
the specific kind of tort claims asserted in the complaint.
Camp Jaycee, 962 A.2d at 455. That presumptive rule
determines the choice of law [*521] outcome unless
the general tort principles outlined in Section 145 of the
Second Restatement or the general principles regarding
competing state interests outlined in Section 6 demand
a different result. Id. at 455; Sarver v. Chartier, 813 F.3d
891, 897 (9th Cir. 2016) (applying New Jersey choice of
laws principles in defamation and anti-SLAPP action).

a. The Presumptive Rule - Section 150

Section 150 of the Second Restatement applies to
multistate defamations involving aggregate
communications made over the internet and supplies
the presumptive rule for the defamation claims in this
case. Fairfax Fin. Holdings Ltd. v. S.A.C. Cap. Mgmt.,
L.L.C., 450 N.J. Super. 1, 160 A.3d 44, 75 (N.J. App.
Div. 2017) (applying [**47] Section 150 of the Second

Restatement to multistate defamation claim involving
aggregate communication). It also supplies the
presumptive rule for PAC's tortious interference claims.
See Aleynikov v. The Goldman Sachs Grp., Inc., 2016
U.S. Dist. LEXIS 149666, 2016 WL 6440122, at *10
(D.N.J. Oct. 28, 2016) (assuming that Section 150 of the
Second Restatement would have applied to tortious
interference claim but finding that communication did
not disseminate injurious falsehood by aggregate
communication).1!

The presumptive rule under Section 150 is to apply "the
local law of the state which ... has the most significant
relationship to the occurrence and the parties" which, for
a natural person, like Paucek, will usually be his state of
domicile because that state is where he will have
"suffered the greatest injury by reason of his loss of
reputation.” Id. 8§ 150(1)-(2); id. cmt. e. And for a
corporate entity, like PAC, it will usually be the state
where it has its principal place of business, the state
where the corporation's "reputation will [] be most
grievously affected.” Id. § 150(3); id. cmt. f.

Nobody disputes that Paucek is a Maryland domiciliary
or that Shaulis is a New Jersey domiciliary. [Compl. 1
6, 8.] So, the presumptive rule under Section 150 of the
Second Restatement would be to apply Maryland law to
his defamation claims. There is a dispute, however,
regarding the location of PAC's principal place of
business.

In his [**48] reply brief, Shaulis cites a PAC SEC Item
06b filing, signed by Paucek, identifying PAC's principal
place of business as Miami Beach, Florida, not
Wilmington, Delaware, as pleaded in the Complaint and
represented in PAC's motion papers. [Reply Br. at 2-6
(citing PAC, Notice of Exempt Offering of Securities
(Item 06b) (Jan. 7, 2025)).] Shaulis accuses Plaintiffs of

11 The tortious interference claim also fits within Section 151 of
the Second Restatement governing torts of "injurious
falsehood." See Ranbaxy Labs., Inc. v. First Databank, Inc.,
2014 U.S. Dist. LEXIS 31916, 2014 WL 982742, at *5 (M.D.
Fla. Mar. 12, 2014) ("In tortious interference ... cases, the
closest choice of law provision, and therefore the applicable
provision, is that relating to defamation and injurious
falsehoods."). But because the choice of law rules for injurious
falsehood "are the same as those involving defamation,”
Section 150 still provides the presumptive rule. See
Restatement (Second) of Conflicts § 151; id. cmt. ¢ (explaining
that "[wlhen an aggregate communication involving injurious
falsehood is published to third persons in two or more states,"
the presumptive rule of Section 150 applies).
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intentionally concealing and misrepresenting PAC's
principal place of business to avoid application of
Florida's anti-SLAPP statute which, like UPEPA, applies
broadly in any case involving "speech in connection with
public issues." [Reply Br. at 6 (citing Fla. Stat. §
768.295).] Recall that Delaware's anti-SLAPP statute
applies in far more limited circumstances that UPEPA
does. 10 Del. C. § 8136.

The day after Shaulis filed his reply brief, PAC amended
its Item 06b filing to reflect that Delaware, not Florida, is
the company's principal place of business. [Docket No.
41-1 ("Rutkowski Decl."), Ex. A (PAC, Amended Notice
of Exempt Offering of Securities (Item 06b) (Feb. 20,
2025)).] Plaintiffs sought leave to file a sur-reply to
explain the discrepancy which the Court, in its
discretion, permitted. Levey v. Brownstone Inv. Grp.,
LLC, 590 F. App'x 132, 137 (3d Cir. 2014) (permission
for leave to file sur-reply rests within a district [**49]
Court's "sound discretion"); L. CIV. R. 7.1(d)(6). Relying
on sworn declarations from Paucek, Kaleb Thornhill
(PAC's co-CEOQ), and an associate attorney from Cooley
LLP—which serves as PAC's corporate counsel—PAC
reaffirms that its principal [*522] place of business is
Wilmington, Delaware, not Miami Beach, Florida. [Sur-
Reply at 2 (citing Docket Nos. 41-7 ("Paucek Decl."), 41-
6 ("Thornhill Decl."), 41-8 ("Burton Decl.").] PAC
attributes the error to a Cooley paralegal mistakenly
using the address for Paucek's Miami Beach vacation
condo to prepare the filing rather than PAC's
Wilmington, Delaware office address. [Sur-Reply at 3
(citing Burton Decl. § 3).] It notes that in its prior Item
06b filings with the SEC, PAC has always accurately
listed its Wilmington office as its principal place of
business. [Id. (citing Burton Decl. T 4); Rutkowski Decl.,
Ex. B, PAC, Notice of Exempt Offering of Securities
(Item 06b) (Aug. 4, 2024)).]

Putting aside how weak it is to blame a paralegal,
supervised by partners and associates at a major law
firm, for a mistake that Paucek signed off on, the Court's
standard for determining a corporation's principal place
of business is not where the corporation says it has its
principal [**50] place of business in its public regulatory
filings. See Hertz Corp. v. Friend, 559 U.S. 77, 97, 130
S. Ct. 1181, 175 L. Ed. 2d 1029 (2010) (rejecting
suggestion that the "mere filing of a[n] [SEC] form"
listing a corporation's "principal executive offices" could
establish principal place of business); Aizen v. Am.
Healthcare Admin. Servs. Inc., 2019 U.S. Dist. LEXIS
165278, 2019 WL 4686811, at *7 (D.N.J. Sept. 26,
2019) (company's principal place of business "does not
depend on what address a company lists when filing

government forms or what address the company
provides to members of the public"). Instead, a
corporation's principal place of business is its "nerve-
center," "the place where [its] officers direct, control, and
coordinate the corporation's activities." Hertz, 559 U.S.
at 80-81. Usually, that place is the corporation's
headquarters, but only "provided that the headquarters
is the actual center of direction, control, and
coordination,” and not simply a "bare office" with "a mail
drop box" and a "computer" or the "location of [the
company's] annual executive retreat." Id. at 93, 97
(emphasis added).

Wherever that place is for PAC, it is not in Delaware.
Outside of PAC's representations that it has a single
corporate office in Delaware where it receives mail,
[Sur-Reply at 2 (citing Paucek Decl. 1 5, 7; Thornhill
Decl. 11 5-8)], it has presented no evidence supporting
the conclusion that the office is anything [**51] more
than a mail drop box, maybe with a computer. Indeed,
none of its executives with decision-making authority to
direct, control, and coordinate PAC's activities work in
Delaware. [ld. (citing Paucek Decl. 11 2, 6; Thornhill
Decl. 11 4, 6-7).]. Paucek works out of his Annapolis,
Maryland home approximately 80% of the time. [Paucek
Decl. 1 6.] And when he is vacationing in Florida, he
works out of his Miami Beach condo. [Id.] Thornhill lived
in Florida until July 2022, [Thornhill Decl. 6], but has
since moved to, and now works from Texas, [id.]. And
PAC's COO resides in and works from Michigan, and its
CFO resides in and works from North Carolina. [Id. T 4.]
None of PAC's non-executive employees work in the
Delaware office either. [Id. 1 3 (stating that PAC
employees work remotely across nine states, none of
which are Delaware).]

Given the diffuse nature of PAC's executive operations,
determining where its principal place of business is
makes this one of the "hard cases" predicted by the
Supreme Court in Hertz where—especially in the post-
COVID era of Zoom meetings and remote work—"some
corporations may divide their command and
coordinating functions among officers who work at
several [**52] different locations ... over the Internet."
Hertz, 559 U.S. at 95-96. Confronted with these
circumstances, courts have considered the domiciles of
a corporation's key decision-making executives to
determine its principal place of business. Colmenares v.
Paedae, Inc., 2021 U.S. Dist. LEXIS 204308, 2021 WL
4934976, at *4 (C.D. Cal. Oct. 22, 2021) (determining
that corporation's principal place of business with
scattered executives and employees was state where
"plurality of its officers with strategic, decision-making,
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and financial authority” were located); Aizen, 2019 U.S.
Dist. LEXIS 165278, 2019 WL 4686811, at *6 (finding
corporate nerve center to be state where CEO reports to
work); Pool v. F. Hoffman-La Roche, Ltd., 386 F. Supp.
3d 1202, 1221 (N.D. Cal. 2019) (CEO's governance role
highly significant to determining [*523] location of
corporation's principal place of business). But that only
helps a little bit. Paucek and Thornhill are co-CEOS and
"share responsibilities in corporate decision-making on
behalf of PAC, along with other members of PAC's
executive team," neither of whom reside in Maryland,
Florida, or Delaware. [Paucek Decl. I 4; Thornhill Decl.
141]

The Court in conducting its choice of law analysis
declines to make a definitive finding regarding PAC's
principal place of business. Cf. Sarver, 813 F.3d at 898
(conducting Restatement Second Section 150 analysis
and declining to determine domicile of plaintiff who
"provided little support for his contention" that he was a
New Jersey domiciliary). [**53] Every corporation has
one single principal place of business. See Hertz, 559
U.S. at 93 (corporate nerve center is a single place). But
there is simply not enough evidence in the record for the
Court to make an authoritative determination and the
Court will not engage in guesswork. It is clear, however,
that PAC's principal place of business is not in
Delaware.12

b. The General Tort Principle - Section 145

The Court next considers the factors enumerated in
Section 145 of the Second Restatement, which presents
the general choice of law rule informing all torts. See
Camp Jaycee, 962 A.2d at 458, 461-63. Those factors
are "(1) the place where the injury occurred; (2) the
place where the conduct causing the injury occurred; (3)
the domicile, residence, nationality, place of
incorporation and place of business of the parties; and
(4) the place where the relationship, if any, between the
parties is centered." Id. at 458 (quoting Restatement
(Second) of Conflicts § 145(2)(a)-(d)).

First, the place where the injury occurred does not
weigh strongly in favor of any state. Paucek's injury

12 And, as in Sarver, even if the Court were to find that PAC's
principal place of business was in Delaware (or somewhere
else), the Section 145 general tort principles and Section 6
state interest factors, as explained below, weigh in favor of
applying New Jersey law—Shaulis's state of domicile.

occurred in Maryland because that is where he is
domiciled. And PAC says its injury occurred in
Delaware, where it alleges (without any real support)
that its principal place of business is located and where
it is incorporated. But the injuries also occurred in every
other state where the Allegedly [**54] Defamatory
Statements were published. As the Ninth Circuit
explained in Sarver, "it is difficult to identify, let alone
place great weight upon, the location of [Plaintiffs’]
alleged injury" because the Alleged Defamatory
Statements were "distributed nationwide" over the
internet, creating injury in multiple states. 813 F.3d at
899-900. Any reputational injury suffered by PAC and
Paucek no doubt occurred in Maryland where Paucek
resides and Delaware where PAC is incorporated. But
these injuries, as Plaintiffs admit, also occurred in
Florida and Texas where Paucek and PAC do
significant business. [Compl. 19 (describing PAC's
programming with the University of Miami); Thornhill
Decl. 1 2-3 (describing PAC's "business combines"
held in Florida, Texas, and New York and the
scheduling of anticipated business combines in
Colorado, lllinois, and Georgia); Pl's Br. at 12 ("Shaulis's
posts were directed to PAC's existing and potential
clients and business partners, as well as conduct, in
Texas and Florida.").] As explained by the Second
Restatement's commentary, there is "little reason in
logic or persuasiveness to say that one state rather than
another is the place of injury" when a "multistate
defamation injury [**55] has occurred in two or more
states.” Restatement (Second) of Conflicts § 145 cmt. e
(citing 8§ 150).

Second, the place where the conduct causing the injury
occurred weighs in favor of an application of New
Jersey law. The Alleged Defamatory Statements were
written in New Jersey, Shaulis's state of domicile.
Although in multistate defamation cases the place of the
defendant's conduct is of less significance, see
Restatement (Second) of Conflicts § 145 cmt. e,
because the injury occurred in two or more states, the
state of the defendant's domicile is afforded more
weight, id.

[*524] Third, the domicile, residence, nationality, place
of incorporation and place of business of the parties
favors Maryland law only slightly with respect to
Paucek’s claim and does not favor any one state with
respect to PAC's claims. Paucek is a Maryland
domiciliary and there is little doubt the Alleged
Defamatory Statements affect his reputation in the Old
Line State. But he also has a reputation to uphold in the
states where PAC actually does business, like Florida
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and Texas. That cuts against an application of Maryland
law. See Restatement (Second) of Conflicts § 150 cmt.
e (noting that presumptive rule of Section 150 may not
apply where plaintiff is better known in a state other than
his state of domicile). And although there is no doubt
that Delaware is PAC's state [**56] of incorporation,
that is a relatively weak factor for purposes of the most
significant relationship test, especially where the
corporation, as here, "does little or no business" in its
state of incorporation. See Restatement (Second) of
Conflicts § 145 cmt. e.

Fourth, the place where the relationship, if any, between
the parties is centered is neutral. Shaulis and Paucek
appear to have no relationship with one another.

c. The State Interest Factors - Section 6

Finally, the Court considers the state interest factors
outlined in Section 6 of the Second Restatement. These
factors, distilled by the New Jersey Supreme Court, are:
"(1) the interests of interstate comity; (2) the interests of
the parties; (3) the interests underlying the field of tort
law; (4) the interests of judicial administration; and (5)
the competing interests of the states." Camp Jaycee,
962 A.2d at 463 (citing Restatement (Second) of
Conflicts § 6(2)). The combined effect of this analysis
"focus[es] primarily on the interests of the [competing]
states" and interests of interstate comity. Sarver, 813
F.3d at 899 (quoting Peter Hay, Patrick J. Borchers &
Symeon C. Symeonides, Conflict of Laws 888 (5th ed.
2010)); Fu v. Fu, 160 N.J. 108, 733 A.2d 1133, 1141
(N.J. 1999) (interests of the competing states is "the
most significant" Section 6 factor)).

Courts across the country, including the Ninth Circuit in
Sarver, have found that substantial differences in
state [**57] treatment of anti-SLAPP relief may defeat
the Section 150 presumption. See Sarver, 813 F.3d at
897-900 (overriding presumptive rule and applying
California law because, inter alia, New Jersey did not
have an anti-SLAPP statute at the time); Evans v.
Thehuffingtonpost.com, Inc. C.A., 2023 U.S. Dist. LEXIS
143182, 2023 WL 5275383, at *3-5 (D. Del. Aug. 16,
2023), aff'd on other grounds, 2024 U.S. App. LEXIS
21608, 2024 WL 3949070 (3d Cir. 2024) (overriding
presumptive rule and applying New York law because,
inter alia, Mississippi did not have an anti-SLAPP
statute); Woods Servs., Inc., 342 F. Supp.3d at 607-08
(overriding presumptive rule and applying New York law
because, inter alia, Pennsylvania did not have an anti-
SLAPP statute at the time). As discussed, New Jersey's

anti-SLAPP statute differs substantially from the narrow
anti-SLAPP relief available in Maryland and Delaware.
UPEPA applies broadly to any cause of action based on
the defendant's exercise of First Amendment rights on a
matter of public concern and a defendant can shift fees
and costs if he prevails on a Rule 12 or Rule 56 motion.
N.J.S.A. 88 2A:53A-50, 2A:53A-58.

UPEPA's broad application would be frustrated if
Maryland or Delaware law instead applied. Maryland's
anti-SLAPP statute does not permit a prevailing party to
secure fees, one of the "most important features" of
anti-SLAPP legislation to deter abusive SLAPP lawsuits.
White, supra, at 582. And Delaware's anti-SLAPP
statute only applies in land-use cases rather than, as
here, with respect to [**58] speech on matters of public
concern. By enacting a fulsome anti-SLAPP statute,
New Jersey's Legislature has expressed a strong
interest in “"protect[ing] people from meritless lawsuits
intended to intimidate them for exercising their free
speech rights." See N.J. Governor's Message, supra.
That strongly articulated interest is entitled to significant
weight.

Plaintiffs resist the conclusion that UPEPA's more
robust anti-SLAPP protections calls for an application of
New Jersey law in this case. They distinguish Sarver
and other cases overriding the Section 150 presumptive
[*525] rule on the ground that, in those cases, the
courts were not, as here, choosing between state laws
with differences in their anti-SLAPP statutes. [Pls.' Br. at
14-15.] Rather, those courts, they argue, were choosing
between a state with an anti-SLAPP statute and a state
without an anti-SLAPP statute. [Id.]

That is a distinction without any real difference,
however. The choice between a state affording some
anti-SLAPP relief and a state affording no anti-SLAPP
relief is not materially different than the choice between
a state affording strong anti-SLAPP relief (as UPEPA
does), and a state affording weaker anti-SLAPP relief
(like Maryland and Delaware do). In Sarver, the
Ninth [**59]  Circuit, overriding the Section 150
presumptive rule, acknowledged that even though New
Jersey had not yet passed an anti-SLAPP statute, New
Jersey courts still recognized that SLAPPs "require
some level of 'counteraction.™ 813 F.3d at 891 (quoting
LoBiondo v. Schwartz, 323 N.J. Super. 391, 733 A.2d
516, 533 (N.J. App. Div. 1999)). Therefore, it found, that
"the interests of interstate comity and the competing
interests of the states tiltfed] in favor of applying
California law," the defendant's state of domicile (and
which has a strong anti-SLAPP law on the books),
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because "[w]hereas California would appear to object
strongly to the absence of a robust anti-SLAPP regime,
New Jersey's interests would be less harmed by the use
of California law." Sarver, 813 F.3d at 899-900.

Similarly, here, Maryland and Delaware agree that some
level of anti-SLAPP protection is necessary. But New
Jersey believes that broader anti-SLAPP relief than that
afforded by the Maryland and Delaware statutes is
necessary. So, as in Sarver, applying New Jersey's
more protective statute would be less frustrating to
Maryland and Delaware interests than applying those
States' weaker anti-SLAPP statutes here in New Jersey.
See Jankowski v. Sandor, 2011 N.J. Super. Unpub.
LEXIS 2043, 2011 WL 3107763, at *6 (N.J. Super. Ct.
App. Div. July 27, 2011) ("When one state's laws are
stricter than the other state's, applying the more relaxed
law interferes with the policies of the [**60] stricter
state, and undermines uniformity and predictability of
judicial administration.”) (citing Cornett v. Johnson &
Johnson, 414 N.J. Super. 365, 998 A.2d 543, 553 (N.J.
App. Div. 2010), aff'd as modified, 211 N.J. 362, 48 A.3d
1041 (2012)). That is especially so given that the
allegedly defamatory speech originated in New Jersey,
which "has a strong interest in having its own anti-
SLAPP law applied to the speech of its own citizens ...
initiated within [its] borders.” Chi v. Loyola Univ. Med.
Ctr., 787 F. Supp. 2d 797, 803 (N.D. Ill. 2011); Diamond
Ranch, 117 F. Supp. 3d at 1324 (same).

Plaintiffs protest that elevating UPEPA over anti-SLAPP
statutes passed by Maryland and Delaware would
improperly reject the legitimate balance that those
States' legislatures decided was appropriate in dealing
with SLAPPs. [Pls." Br. at 15.] But that argument
undercuts Plaintiffs' proposed distinction. Choosing
between a state law with an anti-SLAPP statute on the
books and a state law without an anti-SLAPP statute on
the books, as in Sarver, still elevates one state's
decision to afford anti-SLAPP relief over another state's
decision, perhaps deliberately, not to afford anti-SLAPP
relief.

The Court finds that the remaining Section 6 factors are
either neutral (the parties' interests and the interests
underlying the field of tort law) or favor New Jersey law
(interests of judicial administration). With respect to the
latter, which requires [**61] courts to examine
"practicality and ease of application, factors that in turn
further the values of uniformity and predictability," Camp
Jaycee, 962 A.2d at 467, a New Jersey court applying
New Jersey tort law against a New Jersey citizen for his
conduct in New Jersey would be in the best interest of

judicial administration. "New Jersey has a strong
interest in regulating its citizens' wrongful conduct within
this state, Freedom Mortg. Corp., 2023 U.S. Dist. LEXIS
115678, 2023 WL 4366288, at *6, and this Court is
familiar with applying New Jersey tort law when sitting in
diversity. Days Inns Worldwide Inc. v. S&S Airport Hotel,
LLC, 2024 U.S. Dist. LEXIS 68262, 2024 WL 1612324,
at *4 (D.N.J. Apr. 15, 2024) (noting that courts in this
Judicial District are "routinely called on to apply New
Jersey law" and are "familiar" with New Jersey law).

* k *

[*526] Although it is a somewhat close question, the
Court finds that New Jersey law should govern the
claims in this case. Delaware law does not apply to
PAC's claims because it failed to offer sufficient proof
that its principal place of business is in Delaware and,
even if it did, the Court finds no other convincing reason
to apply Delaware law over New Jersey law. And
although Maryland has some interest in having its law
apply to Paucek's claims, the Section 145 and Section 6
factors flip the Section 150 presumption in Shaulis's
favor.

V. CONCLUSION

For the foregoing reasons, the Court holds that
() [**62] New Jersey's anti-SLAPP law affords fees,
costs, and expenses to a prevailing movant who
successfully dismisses a SLAPP suit under Federal
Rule 12 or Federal Rule 56; and (ii) New Jersey law
governs the claims in this case. An appropriate Order
shall issue.

May 6, 2025
Date

/s/ Renée Marie Bumb
RENEE MARIE BUMB

Chief United States District Judge

ORDER

THIS MATTER came before Court upon Defendant's
Memorandum of Law on Choice of Law and Federal
Preemption. [Docket No. 27.] Plaintiffs filed a brief in
opposition, [Docket No. 31], Defendant filed a reply brief
in further support of his Memorandum of Law, [Docket
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No. 37], and Plaintiff filed a sur-reply brief in further
opposition, [Docket No. 41]. For the reasons set forth in
the Opinion of today's date, and for good cause shown,

IT IS, on this 6th day of May, 2025; hereby

1. ORDERED that Defendant may move for
judgment on the pleadings pursuant to Federal
Rule 12(c) no later than 30 days from the date of
this Order; and

2. ORDERED that, if Defendant instead wishes to
first proceed to discovery, the parties shall jointly
request an initial conference before the Hon.
Magistrate Judge Ann Marie Donio no later than 14
days from the date of this Order.

/s/ Renée Marie Bumb [**63]
RENEE MARIE BUMB

Chief United States District Judge

End of Document
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8§14
Note

P.L. 2023, CHAPTER 155, approved September 7, 2023
Senate, No. 2802 (First Reprint)

AN AcCT concerning certain actions and supplementing Title 2A of
the New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Uniform
Public Expression Protection Act.”

2. Scope.

a. In this section:

(1) “Goods or services” does not include the creation,
dissemination, exhibition, or advertisement or similar promotion of
a dramatic, literary, musical, political, journalistic, or artistic work.

(2) “Governmental unit” means a public corporation or
government or governmental  subdivision, agency, or
instrumentality.

(3) “Person” means an individual, estate, trust, partnership,
business or nonprofit entity, governmental unit, or other legal
entity.

b. Except as otherwise provided in subsection c., this act applies
to a cause of action asserted in a civil action against a person based
on the person’s:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;

(2) communication on an issue under consideration or review in
a legislative, executive, judicial, administrative, or other
governmental proceeding; or

(3) exercise of the right of freedom of speech or of the press, the
right to assembly or petition, or the right of association, guaranteed
by the United State Constitution or the New Jersey Constitution, on
a matter of public concern.

c. This act does not apply to a cause of action asserted:

(1) against a governmental unit or an employee or agent of a
governmental unit acting or purporting to act in an official capacity;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
Matter enclosed in superscript numerals has been adopted as follows:
1Senate SBA committee amendments adopted June 27, 2023.
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(2) by a governmental unit or an employee or agent of a
governmental unit acting in an official capacity to enforce a law to
protect against an imminent threat to public health or safety; or

(3) against a person primarily engaged in the business of selling
or leasing goods or services if the cause of action arises out of a
communication related to the person’s sale or lease of the goods or
services.

3. '[Special Motion for Expedited Relief] Order to Show
Cause'.

Not later than 60 days after a party is served with a petition or
complaint, crossclaim, counterclaim, third-party claim, or other
pleading that asserts a cause of action to which this act applies or at
a later time on a showing of good cause, the party may file '[a
special motion for expedited relief to] an application for an order to
show cause with the court to' dismiss the cause of action or part of
the cause of action.

4. Stay.

a. Except as otherwise provided in subsections d. through g.,
"Lon] upon' the filing of '[a motion] an application for an order to
show cause' under section 3of P.L. ,c. (C. )(pending before
the Legislature as this bill) 'the court may order':

(1) all other proceedings between the moving party and
responding party, including discovery and a pending hearing or
motion '[are] to be' stayed '[; and]"

(2) on motion by the moving party, the court may stay '[a
hearing or motion] an action or proceeding' involving another
party, or discovery by another party, if the hearing or ruling '[on
the motion] in that proceeding' would adjudicate, or the discovery
would relate to, an issue material to '[the motion] an order to show
cause' under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill) )'; and

(3) In determining whether to stay any proceedings, there shall
be a presumption that such a stay shall be granted’.

b. A stay under subsection a. remains in effect until '[entry of
an order ruling on the motion under section 3 of P.L. ,
c. (C. )(pending before the Legislature as this bill) and expiration
of the time under section 9 of P.L. ,c. (C. )(pending before
the Legislature as this bill) for the moving party to appeal the
order] lifted by the court'.

c. Except as otherwise provided in subsections e., f. and g., if a
party appeals from an order ruling on '[a motion] an order to show
cause' under section 3of P.L. ,c. (C. )(pending before the
Legislature as this bill), all proceedings between all parties in the
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action '[are stayed. The stay remains in effect] may be stayed by
the court! until the conclusion of the appeal.

d. During a stay under subsection a., the court may allow limited
discovery if a party shows that specific information is necessary to
establish whether a party has satisfied or failed to satisfy a burden
under subsection a. of section 7 of P.L. ,c. (C. )(pending
before the Legislature as this bill) and the information is not
reasonably available unless discovery is allowed.

e. A motion under section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) for costs, attorney’s fees, and
expenses is not subject to a stay under this section.

f. A stay under this section does not affect a party’s ability
voluntarily to dismiss a cause of action or party of a cause of action
or move to sever a cause of action.

g. 'IDuring] If the court issues' a stay under this section, the
court for good cause may hear and rule on:

(1) a motion unrelated to '[the motion] an order to show cause’
under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill); and

(2) a motion seeking a special or preliminary injunction to
protect against an imminent threat to public health or safety.

5. Hearing.
a. The court shall hear '[a motion] an order to show cause'
under section 3 of P.L. , ¢. (C. )(pending before the

Legislature as this bill) "[not later than 60 days after filing of the
motion, unless the court orders a later hearing;

(1) to allow discovery under subsection d. of section 4 of P.L. ,
c. (C. )(pending before the Legislature as this bill); or

(2) for other good cause] as expeditiously as possible’.

b. If the Court '"[orders a later hearing under paragraph (1) of
subsection a.,] allows for discovery under subsection d. of section 4
of P.L. ,c. (C. )(pending before the Legislature as this bill),"
the court shall hear the '[motion] order to show cause' under
section3of P.L. ,c. (C. )(pending before the Legislature as
this bill) '[not later than 60 days after the court order allowing the
discovery, unless the court orders a later hearing under paragraph
(2) of subsection a] as soon as practicable after the conclusion of
time set forth in its order permitting limited discovery pursuant to
subsection d. of section4 of P.L. ,c. (C. )(pending before the
Legislature as this bill)".

6. Proof.

In ruling on '[a motion] an order to show cause' under section 3
of P.L. ,c. (C. )(pending before the Legislature as this bill),
the court '[shalll may' consider the pleadings, the '[motion] order
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to show cause application and supporting certifications, briefs', any
reply or response to the '[motion] order to show cause', and any
evidence that could be considered in ruling on a motion for
summary judgment.

7. Dismissal of cause of action in whole or part.

a. In ruling on '[a motion] an order to show cause' under
section 3 of P.L. ,c. (C. )(pending before the Legislature as
this bill), the court shall dismiss with prejudice a cause of action, or
part of a cause of action, if:

(1) the moving party established under subsection b. of section 2
of P.L. ,c. (C. )(pending before the Legislature as this bill)
that this act applies;

(2) the responding party fails to establish under subsection c. of
section2 of P.L. ,c. (C. )(pending before the Legislature as
this bill) that this act does not apply; and

(3) either:

(a) the responding party fails to establish a prima facie case as to
each essential element of '[the] any' cause of action 'in the
complaint'; or

(b) the moving party establishes that:

(i) the responding party failed to state a cause of action upon
which relief can be granted; or

(i1) there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law on the cause
of action or part of the cause of action.

b. A voluntary dismissal without prejudice of a responding
party’s cause of action, or part of a cause of action, that is the
subject of '[a motion] an order to show cause' under section 3 of
PL ,c (C )(pending before the Legislature as this bill)
does not affect a moving party’s right to obtain a ruling on the
'[motion] order to show cause' and seck costs, attorney’s fees, and
expenses under section 10 of P.L. ,c. (C. )(pending before
the Legislature as this bill) .

c. A voluntary dismissal with prejudice of a responding’s party
cause of action, or part of a cause of action, that is the subject of
'[a motion] an order to show cause' under section 3 of P.L. ,
c. (C. )(pending before the Legislature as this bill) establishes
for the purpose of section 10 of P.L. ,c. (C. )(pending
before the Legislature as this bill) that the moving party prevailed
on the motion.

8. Ruling.
The court shall rule on '[a motion] an order to show cause'
under section 3 of P.L. , ¢. (C. )(pending before the

Legislature as this bill) '[not later than 60 days] as soon as
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practicable' after a hearing under section 5 of P.L. :
c. (C. )(pending before the Legislature as this bill).

9. Appeal.

A moving party may appeal as a matter of right from an order
denying, in whole or in part, '[a motion] an order to show cause’
under section 3 of P.L. , ¢. (C. )(pending before the
Legislature as this bill). The appeal must be filed not later than 20
days after entry of the order.

10. Costs, Attorney’s Fees, and Expenses.

On a motion under section 3 of P.L. ,c. (C. )(pending
before the Legislature as this bill), the court shall award court costs,
reasonable attorney’s fees, and reasonable litigation expenses
related to the '[motion] order to show cause':

(1) to the moving party if the moving party prevails on the
'[motion] order to show cause'; or

(2) to the responding party if the responding party prevails on the
'[motion] order to show cause' and the court finds that the
"Imotion] order to show cause' was frivolous or filed solely with
intent to delay the proceeding.

11. Construction.

This act shall be broadly construed and applied to protect the
exercise of the right of freedom of speech and of the press, the right
to assembly and petition, and the right of association, guaranteed by
the United State Constitution or the New Jersey Constitution.

12. Uniformity of Application and Construction.

In applying and construing this uniform act, consideration must
be given to the need to promote uniformity of the law with respect
to its subject matter among states that enact it.

13. Severability.

If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other
provisions or applications of this act which can be given effect with
the invalid provision or application, and to this end the provisions
of this act are severable.

14. This act shall take effect on the 30" day after enactment and
shall apply to a civil action filed or cause of action asserted in a
civil action on or after the effective date.
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1 “Uniform Public Expression Protection Act”; provides for

2  expedited process for dismissal of “Strategic Lawsuit Against
3 Public Participation” (SLAPP).
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Core Terms

order to show cause, prevail, frivolous, lawsuit, cause of
action, voluntary dismissal, costs and expenses,
attorney's fees, trial judge

Case Summary

Overview
Key Legal Holdings

« The trial court misapplied its discretion and the law
when it concluded that the plaintiff's dismissal
of the complaint extinguished the defendants'
order to show cause for fees, costs, and
expenses under the Uniform Public Expression
Protection Act (UPEPA).

« The plain language of the UPEPA does not require
defendants to have filed an answer before
moving to dismiss the complaint under the Act.

* The UPEPA does not confine the definition of
whether a defendant has “prevailed" to
instances where there is court-ordered relief in
their favor.

Material Facts

e The plaintiff sued the defendants after they
circulated a flyer advocating he give his wife a
religious divorce, alleging claims such as
emotional distress and seeking $30 million in
damages.

» The defendants filed a motion to extend time to
answer the complaint and argued they had a
meritorious defense under the newly enacted
UPEPA.

» Before the court could rule on the defendants'
motion to dismiss under the UPEPA, the
plaintiff voluntarily dismissed his complaint.

 The defendants then moved to reopen the case to
pursue their claim for fees, costs, and expenses
under the UPEPA, which the trial court denied.

Controlling Law

e The Uniform Public Expression Protection Act
(UPEPA), N.J.S.A. 2A:53A-49 et seq.,.

Court Rationale

The plain language of the UPEPA, specifically N.J.S.A.
2A:53A-55(a) and (b), and N.J.S.A. 2A:53A-56, intends
for the application for fees and costs to be heard on an
order to show cause by the responding party without
having to institute a separate lawsuit. Permitting the
dismissal of defendants' order to show cause would
contravene the legislative intent of the UPEPA and
create a loophole allowing SLAPP plaintiffs to financially
harm defendants and then strategically dismiss their
suits to avoid liability for fees and costs. The UPEPA
does not limit the ability to seek fees to instances where
the court has granted an involuntary dismissal, as that
would render the language pertaining to voluntary
dismissals a surplusage.
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Outcome
Procedural Outcome

The Appellate Division reversed the trial court's denial of
the defendants' motion to reopen the case and
remanded for the trial court to hear the defendants'
order to show cause for fees, costs, and expenses
under the UPEPA.

LexisNexis® Headnotes

Civil Procedure > Dismissal > Voluntary
Dismissals > Appellate Review

Civil Procedure > Appeals > Appellate
Jurisdiction > Final Judgment Rule

HN1 Voluntary Dismissals, Appellate Review

Rule 4:50-1 is applicable to voluntary dismissals under
Rule 4:37-1(a), even though the determination was not
the result of an order or a final judgment.

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Civil Procedure > ... > Relief From

Judgments > Grounds for Relief from Final
Judgment, Order or Proceeding > Extraordinary
Circumstances

HN2 Standards of Review, Abuse of Discretion

A court's determination under Rule 4:50-1 is reviewed
for abuse of discretion. Rule 4:50-1(f) permits courts to
vacate judgments for any other reason justifying relief
from the operation of the judgment or order. The Rule is
designed to reconcile the strong interests in finality of
judgments and judicial efficiency with the equitable
notion that courts should have authority to avoid an
unjust result in any given case. No categorization can
be made of the situations which would warrant redress
under Rule 4:50-1(f). The very essence of (f) is its
capacity for relief in exceptional situations. And in such
exceptional cases, its boundaries are as expansive as
the need to achieve equity and justice.

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Governments > Legislation > Interpretation

Civil Procedure > Appeals > Standards of
Review > Questions of Fact & Law

HN3 Standards of Review, De Novo Review

Issues of statutory interpretation are questions of law,
which are reviewed de novo. A trial court's interpretation
of the law and the legal consequences that flow from
established facts are not entitled to any special
deference.

Governments > Legislation > Interpretation
HN4 Legislation, Interpretation

The overriding goal of statutory interpretation is to
determine the intent of the Legislature and to give effect
to that intent. The inquiry begins with the language of
the statute, and the words chosen by the Legislature
should be accorded their ordinary and accustomed
meaning. Courts should apply to the statutory terms the
generally accepted meaning of the words used by the
Legislature, read in context with related provisions so as
to give sense to the legislation as a whole.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

Governments > Legislation > Interpretation

HN5 Freedom of Speech,
Against Public Participation

Strategic Lawsuits

In enacting the Uniform Public Expression Protection
Act (UPEPA), the Legislature instructed: In applying and
construing this uniform act, consideration must be given
to the need to promote uniformity of the law with respect
to its subject matter among States that enact it. N.J.S.A.
2A:53A-60.

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Scope

Constitutional Law > ... > Fundamental
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Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

HN6 Fundamental Freedoms, Freedom of Speech

The Uniform Public Expression Protection Act applies to
a cause of action asserted in a civil action against a
person based on the person's exercise of the right of
freedom of speech guaranteed by the United States
Constitution or the New Jersey Constitution, on a matter
of public concern. N.J.S.A. 2A:53A-50(b)(3).

Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

HN7 Defenses, Demurrers & Objections, Motions to
Dismiss

N.J.S.A. 2A:53A-55(a) sets forth the grounds on which
the party filing the order to show cause can prevail and
mandates the court dismiss the responding party's
cause of action with prejudice in whole or in part if the
movant prevails.

Civil Procedure > ... > Attorney Fees &
Expenses > Basis of Recovery > Statutory Awards

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

N8 Basis of Recovery, Statutory Awards

The intent of the Uniform Public Expression Protection
Act, specifically N.J.S.A. 2A:53A-55(a) and (b), and
N.J.S.A. 2A:53A-56, is to have the application for fees
and costs heard on an order to show cause by the
responding party without having to institute a separate
lawsuit. N.J.S.A. 2A:53A-58 does not confine the
definition of whether a defendant has prevailed to those
instances where there is court-ordered relief in their
favor.

Civil Procedure > Remedies > Costs & Attorney
Fees

Governments > Legislation > Interpretation

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

Civil Procedure > ... > Responses > Defenses,
Demurrers & Objections > Motions to Dismiss

HN9 Remedies, Costs & Attorney Fees

An inference of surplusage in a legislative enactment
should not be readily entertained. The Legislature
knows how to draft a statute to achieve that result when
it wishes to do so. The plain language of the Uniform
Public Expression Protection Act convinces the court
that the Legislature did not condition the ability to seek
fees, costs, and expenses on a court-initiated dismissal
of a SLAPP suit.

Civil Procedure > Sanctions > Baseless
Filings > Frivolous Lawsuits

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Scope

Civil Procedure > ... > Attorney Fees &
Expenses > Basis of Recovery > Statutory Awards

Constitutional Law > ... > Fundamental
Freedoms > Freedom of Speech > Strategic
Lawsuits Against Public Participation

HN10 Baseless Filings, Frivolous Lawsuits

The Uniform Public Expression Protection Act requires a
judge to first decide whether the plaintiff's lawsuit
against defendants was based on their exercise of the
right of freedom of speech guaranteed by the United
States Constitution or the New Jersey Constitution, on a
matter of public concern, N.J.S.A. 2A:53A-50(b)(3), and
that there are grounds to grant their order to show
cause under N.J.S.A. 2A:53A-55(a). Thereafter, the
judge shall award the prevailing party attorney's fees,
costs, and reasonable litigation expenses related to the
order to show cause. N.J.S.A. 2A:53A-58. Frivolity is
only a consideration where the judge concludes the
responding party has prevailed on the order to show
cause and finds that the order to show cause was
frivolous or filed solely with intent to delay the
proceeding. N.J.S.A. 2A:53A-58(2).
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Counsel: Akiva Shapiro (Gibson, Dunn & Crutcher LLP)
of the New York bar, admitted pro hac vice, argued the
cause for appellants (Stephanie Silvano (Gibson, Dunn
& Crutcher LLP), Akiva Shapiro, Dillon M. Westfall
(Gibson, Dunn & Crutcher LLP) of the New York bar,
admitted pro hac vice, Brian Yeh (Gibson, Dunn &
Crutcher LLP) of the New York bar, admitted pro hac
vice, and Apratim Vidyarthi (Gibson, Dunn & Crutcher
LLP) of the New York bar, admitted pro hac vice,
attorneys; Stephanie Silvano, Akiva Shapiro, Dillon M.
Westfall, Brian Yeh, and Apratim Vidyarthi, on the
briefs).

Allen J. Satz, respondent, argued the cause Pro se.
Judges: Before Judges Mawla, Natali, and Walcott-
Henderson. The opinion of the court was delivered by

MAWLA, P.J.A.D.

Opinion by: MAWLA

Opinion

[*+926]
by

[*58] The opinion of the court was delivered

MAWLA, P.J.A.D.

Defendants Keshet Starr, The Jewish Link, Beis
Medrash, and Rabbi Neal Turk appeal from an April 4,
2024 order denying their motion to reopen this case to
pursue [**927] their claim for counsel fees, costs, and
expenses under the Uniform Public Expression
Protection Act (UPEPA), N.J.S.A. 2A:53A-49, after
plaintiff Allen [***2] J. Satz voluntarily dismissed his
complaint against them. We reverse and remand for the
reasons expressed in this opinion.

[*59] On October 17, 2023, plaintiff sued defendants
after they circulated a flyer advocating he give his wife a
religious divorce. Plaintiff alleged the flyer contained an
unflattering photograph of him and called for a protest
outside of his parents' home. The complaint sought a
judgment for: removal of the image "from everywhere";
termination of the protests and dissemination of the
flyer; emotional distress; uninfringed seclusion; and
damages of $30 million.

Plaintiff served the complaint on The Jewish Link on
November 2, 2023, and on Rabbi Turk and Beis
Medrash on November 10, 2023. On November 30,
2023, defense counsel emailed plaintiff to discuss
accepting service of process for the remaining

defendant and to establish a uniform briefing schedule
for all defendants on November 30, 2023. The parties
negotiated by email until December 5, 2023, when
defense counsel sent a follow-up email to plaintiff,
indicating he had not responded to their request. Later
that day, plaintiff replied, "I do not have to agree to any
briefing schedule"” and stated the matter was "a
very [***3] simpl[e] question of whether [defendants]
had the right to use one picture." Plaintiff stated he
would accept defendants' proposed briefing schedule
pursuant to the following conditions:
1. The source of the photo is revealed. Who took it?
| know it was taken over Zoom. Was it a court
Zoom session? If not, who was the host of the
Zoom session[,] as they are also liable as per
Zoom.
2. A signed[,] sworn affidavit by all parties listing
everywhere this picture has been sent, hung up,
displayed, etc.
3. Finally, the removal of this picture from
everywhere . . . it can be viewed by anyone. This
shall be done in [seven] days. After [seven] days, if
it is found anywhere on-line or any other place,
there will be a $1,000 fine per day[,] as this picture
went worldwide.
Defense counsel rejected these demands and informed
plaintiff defendants would be seeking an extension from
the court.

The following day, defendants filed a motion to extend
time to answer the complaint. Plaintiff opposed the
motion and cross-moved for entry of default judgment.

[*60] On January 2, 2024, defendants filed a reply and
an opposition brief, arguing they had a meritorious
defense because the complaint targeted their
protected [***4] First Amendment activity and was
subject to dismissal under the UPEPA, which was
enacted the same day. Defendants included an order to
show cause with their reply, seeking relief under the
UPEPA, including counsel fees and costs.

The trial judge granted defendants’ motion and denied
plaintiff's cross-motion on January 24, 2024. The judge
also entered an order admitting defense counsel pro
hac vice. The same day, plaintiff voluntarily dismissed
the complaint because "[i]t [was] clear once the judge
grants orders that have no basis that this will be going
nowhere."

On March 12, 2024, defendants moved for relief from
the judgment of dismissal pursuant to Rule 4:50-1(f).
They asked the court to reopen the case for the limited
purpose of considering their motion for counsel fees,
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costs, and expenses under the UPEPA.

The trial judge denied defendants' motion because they
had not answered the complaint, even though "[t]hey
were afforded [**928] the time to do so." He interpreted
defendants' intended motion for fees as a request for
sanctions based on frivolous litigation. However, he
found there was nothing in the record to demonstrate
plaintiff's complaint was frivolous, or that he had filed the
complaint "with the purpose to[***5] harass .
defendant[s]." The judge noted he had not made any
decisions on the merits of plaintiffs case. We
subsequently granted leave to appeal.

Defendants argue plaintiff's voluntary dismissal before
the court could render a final judgment on the parties'
claims constituted an exceptional circumstance
warranting relief under Rule 4:50-1(f). They claim their
motion should have been granted as there were
important public policy interests at stake under the
UPEPA, [*61] including ensuring that plaintiffs cannot
dismiss their complaint as a strategic means of avoiding
liability under the UPEPA.

Defendants assert the refusal to reopen the case
frustrates the UPEPA's purpose to guard against using
the legal system to silence others. They contend the trial
judge deprived them of their right under the UPEPA to
file an order to show cause for fees, costs, and
expenses and left them open to a future lawsuit by
plaintiff. Moreover, the dismissal provides a blueprint for
other strategic lawsuits against public participation
(SLAPP) litigants to misuse the legal system in the
same manner as plaintiff, thereby undermining the
UPEPA. Defendants urge us to close this loophole.

Defendants argue the trial judge abused [***6] his
discretion. They also claim he made a mistake of law
when he confused the standard for obtaining fees under
the UPEPA with the frivolous litigation standard.

Rule 4:37-1(a) states "an action may be dismissed by
the plaintiff without court order by filing a notice of
dismissal at any time before service by the adverse
party of an answer." HN1 Rule 4:50-1 is applicable to
voluntary dismissals under Rule 4:37-1(a), even though
the determination was not the result of an order or a
final judgment. ASHI-GTO Assocs. V. Irvington
Pediatrics, P.A., 414 N.J. Super. 351, 361, 998 A.2d
535 (App. Div. 2010).

HN2 We review a court's determination under Rule
4:50-1 for abuse of discretion. Hous. Auth. of
Morristown v. Little, 135 N.J. 274, 283, 639 A.2d 286
(1994). Rule 4:50-1(f) permits courts to vacate
judgments for "any other reason justifying relief from the
operation of the judgment or order."

"The [Rule] is 'designed to reconcile the strong interests
in finality of judgments and judicial efficiency with the
equitable notion that courts should have authority to
avoid an unjust result in any given case.” U.S. Bank
Nat'l Ass'n v. Guillaume, 209 N.J. 449, 467, [*62] 38
A.3d 570 (2012) (citation omitted). "No categorization
can be made of the situations which would warrant
redress under [Rule 4:50-1](f). . . . [T]he very essence of
(f) is its capacity for relief in exceptional situations. And
in such exceptional cases|[,] its boundaries are as
expansive as the need to achieve equity and justice."
DEG, LLC v. Twp. of Fairfield, 198 N.J. 242, 269-70,
966 A.2d 1036 (2009) (omission and second
alteration [***7] in original) (quoting Ct. Inv. Co. V.
Perillo, 48 N.J. 334, 341, 225 A.2d 352 (1966)).

HN3 Issues of statutory interpretation are questions of
law, which we review de novo. Kocanowski v. Twp. of
Bridgewater, 237 N.J. 3, 9, 203 A.3d 95 (2019) (citing
State v. Fuqua, 234 N.J. 583, 591, 192 A.3d 961
(2018)). [**929] A trial court's "interpretation of the law
and the legal consequences that flow from established
facts are not entitled to any special deference."
Manalapan Realty, L.P. v. Twp. Comm. of Twp. of
Manalapan, 140 N.J. 366, 378, 658 A.2d 1230 (1995)
(citations omitted).

HN4 "The overriding goal [of statutory interpretation] is
to determine . . . the intent of the Legislature, and to
give effect to that intent." State v. Hudson, 209 N.J. 513,
529, 39 A.3d 150 (2012) (citing State v. Shelley, 205
N.J. 320, 323, 15 A.3d 818 (2011)). "The inquiry thus
begins with the language of the statute, and the words
chosen by the Legislature should be accorded their
ordinary and accustomed meaning." Ibid. (citing Shelley,
205 N.J. at 323, 15 A.3d 818). Courts should "apply to
the statutory terms the generally accepted meaning of
the words used by the Legislature," Patel v. N.J. Motor
Vehicle Comm'n, 200 N.J. 413, 418, 982 A.2d 445
(2009), "read . . . in context with related provisions so as
to give sense to the legislation as a whole." DiProspero
v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 (2005)
(citing Chasin v. Montclair State Univ., 159 N.J. 418,
426-27, 732 A.2d 457 (1999)).
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HN5 In enacting the UPEPA, the Legislature instructed:
"In applying and construing this uniform act,
consideration must be given [*63] to the need to
promote uniformity of the law with respect to its subject
matter among [S]tates that enact it." N.J.S.A. 2A:53A-
60. To this end, defendants point us to Jacobson v.
Clack, 309 A.3d 571 (D.C. 2024), in which the District of
Columbia Court of Appeals confronted a similar fact
pattern [***8] to ours. There, the plaintiff sued the
defendants for defamation and sought $10 million in
damages after they published an article criticizing his
research paper. Id. at 574. The defendants moved to
dismiss under a provision of the District of Columbia
Anti-SLAPP Act, D.C. Code 88 16-5501-5505, which is
like our N.J.S.A. 2A:53A-51. Ibid. However, before the
trial court ruled on the motions, the plaintiff dismissed
his suit. Ibid.

The Jacobson defendants moved for attorneys' fees
under the D.C. anti-SLAPP law, which permits a court to
award "fees to a defendant who 'prevails in whole or in
part' in their special motions to dismiss." Ibid. (quoting
D.C. Code § 16-5504(a)). The trial court granted the
motion, and on appeal, the plaintiff argued fees were not
compensable because the voluntary dismissal of his
lawsuit meant the defendants did not prevail as required
by the D.C. statute. Ibid.

The Jacobson appeals court noted, "[o]ne way the [D.C.
Anti-SLAPP] Act dissuades SLAPPs, and makes their
targets whole, is by permitting awards of attorneys' fees
to defendants who prevail on their motions to dismiss."
Id. at 577. The court rejected the defendant's argument
because the text of the D.C. statute "simply does not
say that a defendant prevails only when the court has
ordered relief in their favor.” Id. at 579.

The court concluded reading the D.C. statute [***9] in
the manner urged by the plaintiff would enable plaintiffs
to "inflict the harm the Anti-SLAPP Act was meant to
combat—siphoning defendants’ money, time, and
resources—without recompense." Id. at 581. Instead,
the better and more consonant reading of the statute is
that "[a] defendant on course to prevail on their special
motion to dismiss should not be at the mercy of a
plaintiff,] who might [*64] strategically voluntarily
dismiss their suit to avoid paying an imminent fee
award." Ibid.

We find Jacobson persuasive and reach a similar
conclusion. HN6 The UPEPA "applies [**930] to a
cause of action asserted in a civil action against a
person based on the person's: . . . exercise of the right
of freedom of speech . . . guaranteed by the United

States Constitution or the New Jersey Constitution, on a

matter of public concern.” N.J.S.A. 2A:53A-50(b)(3). The

statute states:
Not later than [sixty] days after a party is served
with a . . . complaint . . . that asserts a cause of
action to which this act applies or at a later time on
a showing of good cause, the party may file an
application for an order to show cause with the
court to dismiss the cause of action or part of the
cause of action.

[N.J.S.A. 2A:53A-51.]

The court is empowered to stay the underlying
action [***10] while it is considering the order to show
cause. N.J.S.A. 2A:53A-52. Notably, a motion for
counsel fees, costs, and expenses is not subject to a
stay. N.J.S.A. 2A:53A-52(c). The UPEPA mandates the
court hear the order to show cause "as expeditiously as
possible[,]" N.J.S.A. 2A:53A-53, and that "[tlhe court
shall rule on an order to show cause . . . as soon as
practicable after a hearing." N.J.S.A. 2A:53A-56.

HN7 N.J.S.A. 2A:53A-55(a) sets forth the grounds on
which the party filing the order to show cause can
prevail and mandates the court dismiss the responding
party's cause of action with prejudice in whole or in part
if the movant prevails. The statute further provides as
follows:

b. A voluntary dismissal without prejudice of a
responding party's cause of action . . . that is the
subject of an order to show cause . . . does not
affect a moving party's right to obtain a ruling on the
order to show cause and seek costs, attorney's
fees, and expenses under [N.J.S.A. 2A:53A-58].

c. A voluntary dismissal with prejudice of a
responding's party cause of action . . . that is the
subject of an order to show cause . . . establishes
for the purpose of [N.J.S.A. 2A:53A-58] that the
moving party prevailed on the motion.

[N.J.S.A. 2A:53A-55(b) and (c).]

The UPEPA states the court "shall award" costs,
attorney's fees, and reasonable litigation expenses
"if [***11] the moving party prevails on the order to
show cause." N.J.S.A. 2A:53A-58(1).

[*65] Pursuant to these principles, we conclude the
trial judge misapplied his discretion and the law when he
concluded plaintiffs dismissal of the complaint
extinguished defendants' order to show cause for fees,
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482 N.J. Super. 55, *65; 338 A.3d 925, **930; 2025 N.J. Super. LEXIS 39, ***11

costs, and expenses. The plain language of N.J.S.A.
2A:53A-51 does not require defendants to have filed an
answer before moving to dismiss the complaint. We part
ways with the trial judge's conclusion that defendants
could institute a separate suit for fees. HN8 The intent of
the UPEPA, specifically, N.J.S.A. 2A:53A-55(a) and (b),
and N.J.S.A. 2A:53A-56, is to have the application for
fees and costs heard on an order to show cause by the
responding party without having to institute a separate
lawsuit.

Like Jacobson, N.J.S.A. 2A:53A-58 does not confine the
definition of whether a defendant has prevailed to those
instances where there is court-ordered relief in their
favor. If, as plaintiff argues, N.J.S.A. 2A:53A-55 limited
the ability to seek fees to those instances where the
court had granted an involuntary dismissal of an action,
it would render the language in this section of the
UPEPA pertaining to voluntary dismissals a surplusage.
HN9 We must avoid such a result because "an
inference of surplusage in a legislative enactment
should [***12] not be readily entertained.” Foy v.
Dayko, 82 N.J. Super. 8, 13, 196 A.2d 535 (App. Div.
1964). "The Legislature knows how to draft a statute to
[**931] achieve that result when it wishes to do so."
Zabilowicz v. Kelsey, 200 N.J. 507, 517, 984 A.2d 872
(2009). The plain language of the UPEPA convinces us
the Legislature did not condition the ability to seek fees,
costs, and expenses on a court-initiated dismissal of a
SLAPP suit.

As Governor Phil Murphy noted when he signed the
UPEPA into law: "This legislation will protect residents
against frivolous, ill-intentioned lawsuits and insulate
them from the financial hardships these cases can
produce.” Press Release, Off. of the Governor,
Governor Murphy Signs Bipartisan Bill Protecting
Against Lawsuits Designed to Suppress Free Speech,
at 1 (Sept. 7, 2023).1 [*66] Permitting the dismissal of
defendants' order to show cause to stand would
contravene legislative intent and create a loophole in the
UPEPA allowing SLAPP plaintiffs to financially harm
New Jersey residents who are the subject of their
lawsuits and then strategically dismiss their suits,
depriving our residents of the statutory right to seek
recompense. Moreover, because the court would not be
able to exercise its authority to dismiss a SLAPP suit
with prejudice pursuant to the powers granted in
N.J.S.A. 2A:53A-55, further harm would be visited on
SLAPP suit defendants when a plaintiff dismisses their

1 https://www.nj.gov/governor/news/news/562023/20230907d.
shtml .

complaint without prejudice, as occurred here, only then
to re-start the litigation [***13] at some future point.

For these reasons, we are satisfied there was ample
exceptional circumstances presented as a matter of fact
and law to warrant granting defendants' Rule 4:50-1(f)
motion. Accordingly, we reverse and remand, and direct
the trial judge to hear defendants' order to show cause
in accordance with the procedures outlined in the
UPEPA.

Lastly, the record is unclear whether the judge conflated
the legal standard under the UPEPA with the frivolous
litigation standard, pursuant to Rule 1:4-8 and N.J.S.A.
2A:15-59.1. Because the judge declined to hear
defendants' order to show cause for procedural reasons,
he did not make findings either under the Rule or the
statute governing frivolous litigation, and instead,
remarked there was nothing before him that would show
plaintiff's filings were frivolous.

We nonetheless address this issue to provide guidance
in this and other cases. HN10 The UPEPA requires a
judge first decide whether plaintiff's lawsuit against
defendants was based on their "exercise of the right of
freedom of speech . . . guaranteed by the United States
Constitution or the New Jersey Constitution, on a matter
of public concern,” N.J.S.A. 2A:53A-50(b)(3), and that
there are grounds to grant their order to show cause
under N.J.S.A. 2A:53A-55(a). Thereafter, [***14] the
judge shall award the prevailing party attorney's fees,
costs, and reasonable litigation expenses [*67] related
to the order to show cause. N.J.S.A. 2A:53A-58.
Frivolity is only a consideration where the judge
concludes the responding party has prevailed on the
order to show cause and "finds that the order to show
cause was frivolous or filed solely with intent to delay
the proceeding." N.J.S.A. 2A:53A-58(2).

Reversed and remanded. We do not retain jurisdiction.

End of Document
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PER CURIAM

Brian Surdoval was found dead in a local park with a gunshot wound to

his head that the Bergen County Medical Examiner Office later determined to
be self-inflicted. Plaintiff Donald J. Surdoval, Brian's brother, maintains that
shortly after his death, his two sisters, defendants Lisa and Catherine A.
Surdoval, began an unrelenting campaign of falsely and maliciously telling
friends and relatives that Brian did not commit death by suicide but instead was

murdered by plaintiff, who they stated also covered up the crime. Defendants

allegedly also communicated their beliefs during a meeting with representatives
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of the Bergen County Prosecutor's Office (BCPO), who they contended failed
to properly investigate and prosecute their brother's murder.

Plaintiff filed a two-count complaint sounding in defamation and
intentional infliction of emotional distress. Upon receipt of the complaint,
defendants immediately moved to dismiss it, relying on the expedited
procedures pronounced in the New Jersey Uniform Public Expression Protection
Act (UPEPA), N.J.S.A. 2A:53A-49 to -61. The court denied defendants'
application in an August 9, 2024 order after concluding plaintiff's complaint did
not involve a matter of "public concern" as required by UPEPA and as informed

by Senna v. Florimont, 196 N.J. 469, 492 (2008).

Having reviewed the record against the applicable law, we reverse the
court's order to the extent it concluded defendants' statements to the BCPO,
including their statements regarding the BCPO's purported failure to investigate
properly Brian's death, did not involve a matter of public concern and was only
pled in the complaint to provide context for plaintiff's other allegations. We
remand, however, for the court to provide supplemental factual findings and
legal conclusions regarding the other statements defendants purportedly made

to third parties in which they accused their brother of murdering Brian, or
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covering up the alleged crime, to determine if they involve a matter of public
concern under UPEPA.
L.
We begin with a brief discussion of UPEPA's purpose. UPEPA applies
to, among other matters, "a cause of action asserted in a civil action against a
person based on the person's . . . exercise of freedom of speech . . . on a matter

'

of public concern," commonly referred to as strategic lawsuits against public
participation (SLAPP). N.J.S.A. 2A:53A-50(b). Following the example of
several other states concerned with SLAPP suits, New Jersey passed its version
of UPEPA in 2023 to "protect residents against frivolous, ill-intentioned

lawsuits and insulate them from the financial hardships these cases can

produce." Satz v. Starr, 482 N.J. Super. 55, 65 (App. Div. 2025) (quoting Press

Release, Off. of the Governor, Governor Murphy Signs Bipartisan Bill

Protecting Against Lawsuits Designed to Suppress Free Speech, at 1 (Sept. 7,

2023)); see also LoBiondo v. Schwartz, 199 N.J. 62, 86 (2009) ("[i]n an effort

to deal with and deter SLAPP suits, a large number of state legislatures have
responded.").
It is important to note that if UPEPA applies to a cause of action, or part

of one, it does not serve to dismiss the claim but rather provides litigants with a
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two-step procedure for expedited review of a lawsuit's merits and, if appropriate,
award costs, attorney's fees, and reasonable litigation expenses. N.J.S.A.
2A:53A-55, -58. At the first step, the court decides whether UPEPA applies.

N.J.S.A. 2A:53A-55(a); see also Wunsch v. CTE Republicans for Englewood

Cliffs,  N.J. Super. ,  (App. Div. 2026) (slip op. at 16) (citing Satz,
482 N.J. Super. at 66). At the second step, the court determines whether the
responding party failed to establish a prima facie case as to each essential
element of any cause of action in the complaint, or whether the moving party
established the complaint fails to state a claim or is entitled to judgment as a
matter of law under the summary judgment standard. N.J.S.A. 2A:53A-55(a);

see also Wunsch, N.J. Super. at  (slip op. at 17). In ruling on an

application, the court "may consider the pleadings, the order to show cause
[(OTSC)] application and supporting certifications, briefs, any reply or response
to the [OTSC], and any evidence that could be considered in ruling on a motion
for summary judgment" and may also allow limited discovery in certain

circumstances. N.J.S.A. 2A:53A-52(d), -54; see also Wunsch, N.J. Super.

at _ (slip op. at 15).
Plaintiff's complaint alleged defendants "made numerous false and

defamatory statements about [him] to third parties" including telling "members
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of their extended family" that plaintiff murdered their brother and "covered up

nl

the supposed murder."" He asserted that, "[d]efendants repeated these false and

"

defamatory statements to others outside of their extended family" and posted
them on social media to accuse plaintiff of "destroying" their brother's life.

Plaintiff further maintained defendants repeated these false statements at
a meeting with BCPO, in which they "brought two family members with them
. .. to whom [d]efendants had repeatedly made the defamatory statements." He
contended the BCPO informed defendants that their "statements were contrary
to the evidence," yet defendants allegedly "continued to make their false
statements to others" and did so with actual malice. In the second count for
intentional infliction of emotional distress, he alleged defendants "made their
statements intentionally and recklessly" to cause him harm and asserted their
conduct was "extreme and outrageous" and "proximately caused [him] to suffer
severe emotional distress."

Defendants filed an application to dismiss the complaint by way of an

OSTC, as permitted by UPEPA. See N.J.S.A. 2A:53A-51. In support, both

' Other than the BCPO, plaintiff's complaint does not name the alleged third
parties to whom defendants made these allegedly defamatory statements. While
the complaint references the two family members to whom the statements were
allegedly made, the complaint does not name these family members nor describe
their familial relationship to the parties.

6 A-3884-23



defendants submitted certifications in which they attested they never "accused
[plaintiff] of murdering [Brian], or that [plaintiff] covered up any such murder,"
but rather merely explained the "confusing and concerning incidents," many of
which involve plaintiff, surrounding Brian's death. Notably, two days before
receipt of plaintiff's opposing certification, Catherine filed an amended
certification "to clarify that statement" and certified she reported to the BCPO
"in written submissions my suspicions that [plaintiff] and Brian's wife . . . could
have been responsible for Brian's death."

Catherine also discussed approaching the BCPO "on behalf of [her] sister
and two cousins . . . to share [their] concerns" regarding the circumstances of
their brother's death that, in her view, involved, to some degree, plaintiff.
Catherine further certified the BCPO, at the meeting, confirmed "some of the
facts presented . . . by us were false and not reflected in their file."

In opposition to defendants' motion, plaintiff certified defendants did, in
fact, make defamatory statements regarding his involvement in Brian's alleged
murder to third parties, including the BCPO; their two cousins, Kevin Murphy
and Chris Rowland; Sister Doris Delotto, a nun "who was an acquaintance" of
their deceased brother; and Evan Feather, a client of "Catherine's accounting

practice." In support, plaintiff appended numerous exhibits of those
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communications between defendants and third parties, including the BCPO,
supporting his contention that defendants repeated their defamatory statements
to numerous individuals.

Those exhibits included: (1) Catherine's repeated emails to the BCPO, in
which she expressed her suspicions about plaintiff's involvement in Brian's
death and her frustration with its failure to investigate; (2) a text from Lisa to
Kevin Murphy referring to "Brian's murder" but making no reference to
plaintiff's alleged involvement; (3) a text from Lisa referencing an alleged
conspiracy to "take Brian down" and calling plaintiff "demonic"?; (4) a
memorandum prepared by Lisa for the BCPO in which she detailed a
chronological order of the alleged conspiracy behind Brian's murder; (5) text
messages between plaintiff and his brother; (6) Kevin Murphy's social media
post in which he accused plaintiff of murdering his brother and committing other
unspecified crimes, and expressed his frustration with the "cops who refused to
investigate"; (7) an email from Kevin Murphy allegedly "apologizing for
Catherine's behavior" to the BCPO; (8) several social media posts by Catherine
making vague and indirect references to the alleged conspiracy to murder Brian;

(9) the autopsy and toxicology reports performed on Brian after his death; and

2 The record before us does not make clear to whom the text was sent.
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(10) a letter explaining Lisa's employment at plaintiff's software development
company.

After considering the parties' submissions and oral arguments, the court
denied defendants' OTSC in an August 9, 2024 order and explained its decision
in a written statement of reasons. The court found that UPEPA did not apply
because it determined defendants failed "to establish how the speech at issue is
a matter of public concern," based on the "content, form, and context" of the
complaint, as set forth in Senna, 196 N.J. at 492. To determine whether the
allegations in the pleadings constituted a matter of public concern, the court also

relied upon FilmOn.com v. Double Verify Inc., 246 Cal. Rptr. 3d 591, 601

(2019) and found plaintiff's "basis for his complaint [were] the defamatory
communications defendants made to third parties," specifically Kevin Murphy,
Chris Rowland, Sister Doris, and Evan Feather.

The court accepted plaintiff's contention that defendants' statements to the
BCPO were "not the subject of this defamation action and the fact that the
meeting occurred was pled simply for contextual background." It determined
the circumstances surrounding Brian's death, which "may be connected to an

issue of public" interest, were not "enough for [UPEPA] to apply." Further, the
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court explained UPEPA's legislative intent supported its conclusion that this
matter did not "involve the type of speech the statute was designed to protect."

Before us, defendants argue the court's interpretation and application of
UPEPA was in error and assert the matter should be remanded for further
proceedings. They specifically contend the court erred in its decision because
it "disregarded" plaintiff's complaint's "clear reliance" on allegedly defamatory
statements made to the BCPO, even if that reliance was "partial." They argue
plaintiff conceded that the statements to the BCPO do, in fact, concern a matter
of public concern. In any event, defendants' statements to the BCPO are a matter
of public concern and not merely contextual and the matter should have
proceeded to the second step of UPEPA's two-step analysis to ensure "prompt
resolution and deterrence of [SLAPP] suits."

Defendants also argue the court incorrectly relied upon the standard set

forth in FilmOn.com, 246 Cal. Rptr. 3d at 601, to determine whether UPEPA

applies. They contend under Senna, 196 N.J. at 496-97, and its "content, form,
and context" analysis, that the complaint clearly addresses a matter of public
concern, at least in part. Further, because UPEPA "requires uniformity with
[other] jurisdictions," defendants cite to several out-of-state cases, notably

Mouktabis v. Clackamas Cnty., 327 Or. App. 763 (2023), to support their
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argument that statements regarding a potential crime are a matter of public
concern. They assert even "mixed" claims of public and private interests, like
the matter before us, should proceed to second step of the UPEPA analysis for
expedited review and the entire complaint should proceed to the second step of
the UPEPA analysis "even if the court decides that part of what was
communicated other than to the BCPO was not [a] matter of public concern"
because UPEPA applies to an action "or part of the cause of action."

Two amici, the Reporters Committee for Freedom of the Press, New
Jersey Press Association, News/Media Alliance (collectively, the Reporter
Amici), and the American Civil Liberties Union (ACLU) of New Jersey, filed
briefs in substantial support of defendants' positions. They primarily argue
UPEPA was meant to be applied broadly in order to dismiss litigation aimed at
chilling free speech. They further assert defendants' speech and specifically
their allegations that plaintiff killed Brian and covered it up and that the BCPO
failed to investigate the purported crime, constitute a matter of public concern.

Further, the Reporter Amici, in addition to relying on Mouktabis, identify
several out-of-state cases and assert these cases hold complaints involving
reports of criminal activity relate to matters of public concern. (citing Whitelock

v. Stewart, 661 S.W.3d 583, 596-98 (Tex. App. 2023) (stating that accusations
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that an individual engaged in a criminal offense or is under criminal

investigation are matters of public concern); Pryor v. Brignole, 346 Conn. 534,

542 (2023) ("The commission of [a] crime, prosecutions resulting from it, and
judicial proceedings arising from the prosecutions . . . are without question

events of legitimate concern to the public[.]" (citation omitted)); Cornelius v.

The Chronicle, Inc., 209 Vt. 405, 411 (2019) (holding that articles were

"connected to a public issue because they concerned public safety, law
enforcement activity, possible criminal behavior, and the reporting of arrests")).

For his part, plaintiff argues that the trial court correctly denied
defendants' OTSC. He contends the court properly found that portions of the
complaint regarding defendants' statements to the BCPO were for context only
and maintain those statements did not give rise to any of the substantive
allegations in the complaint, and he does not seek relief based upon those
statements in any event. He asserts the court properly considered the "content,
form, and context of the speech at issue" in reaching its decision and relies on

our Supreme Court's decision in W.J.A. v. D.A., 210 N.J. 229, 245 (2012), for

the proposition "that simply because the offending speech makes accusations of

criminal conduct does not make the matter an issue of public concern."
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He argues the court correctly found Brian's death was not a public matter

because it was not "newsworthy, subject to public debate, or rose above a private

"

matter amongst those acquainted with the family." Plaintiff also maintains the

court did not err in "finding persuasive value in FilmOn.com" because the case

"did nothing more than our Supreme Court in Senna or the [United States]

Supreme Court in [Snyder v. Phelps, 562 U.S. 443, 452-53 (2011)]." Finally,

plaintiff identifies several unpublished out-of-state cases that he asserts support
the principle that defamatory statements involving criminal conduct do not
necessarily constitute matters of public concern.
I1.
We first discuss the relevant standard of review. We review a decision on

the interpretation and application of a statute, such as UPEPA, de novo. Pugliese

v. State-Operated Sch. Dist. of City of Newark, 454 N.J. Super. 495, 503 (App.

Div. 2018); see also Wunsch, N.J. Super. at _ (slip op. at 12); Satz, 482

N.J. Super. at 62. "When interpreting a statute, [the] aim [is] to effectuate the

Legislature's intent, which is best indicated by the statutory text." Keyworth v.

CareOne at Madison Ave., 258 N.J. 359, 379 (2024) (citations omitted). "In

construing statutory text, 'words and phrases shall be given their generally

accepted meaning, unless that meaning is inconsistent with the clear intent of
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the Legislature or unless the statute provides a different meaning. Words in a
statute should not be read in isolation."" Id. at 379-80 (quoting Shelton v.

Restaurant.com, Inc., 214 N.J. 419, 440 (2013)).

Accordingly, courts are to "read the statute[] in [its] entirety and construe
'each part or section . . . in connection with every other part or section to provide

a harmonious whole." C.A. ex rel. Applegrad v. Bentolila, 219 N.J. 449, 459-

60 (2014) (omission in original) (quoting State v. Marquez, 202 N.J. 485, 499

(2010)) (internal quotation marks omitted). "If the text's plain meaning is clear

"m

and unambiguous, 'we apply the law as written.'"" Keyworth, 258 N.J. at 380

(quoting State v. J.V., 242 N.J. 432, 443 (2020) (internal quotation marks

omitted)). "Conversely, if the text is ambiguous, 'we may turn to extrinsic
evidence, including legislative history to aid our inquiry.'" Ibid. (quoting W.S.
v. Hildreth, 252 N.J. 506, 518 (2023)).

Next, we discuss the relevant and additional provisions of UPEPA. As
noted, UPEPA applies to:

a cause of action asserted in a civil action against a
person based on the person's:

(1) communication in a legislative, executive, judicial,
administrative, or other governmental proceeding;
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(2) communication on an issue under consideration or
review 1n a legislative, executive, judicial,
administrative, or other governmental proceeding; or

(3) exercise of the right of freedom of speech or of the
press, the right to assembly or petition, or the right of
association, guaranteed by the United States
Constitution or the New Jersey Constitution, on a
matter of public concern.

[N.J.S.A. 2A:53A-50(b) (emphasis added).]

"Not later than [sixty] days after a party is served with a . . . pleading that
asserts a cause of action to which [UPEPA] applies . . ., the party may file an
application for an [OTSC] . . . to dismiss the cause of action or part of the cause
of action." N.J.S.A. 2A:53A-51. "The court shall hear an [OTSC] under
[UPEPA] as expeditiously as possible[,]" N.J.S.A. 2A:53A-53(a), and "rule . . .
as soon as practicable after a hearing . . .." N.J.S.A. 2A:53A-56.

As noted, in ruling on defendants' OTSC, the court "may consider the
pleadings, the [OTSC] application and supporting certifications, briefs, any
reply or response to the [OTSC], and any evidence that could be considered in

ruling on a motion for summary judgment." Wunsch, N.J. Super. at

(slip op. at 15) (quoting N.J.S.A. 2A:53A-54). On the filing of an OTSC
application, the court, with certain exceptions, may stay "all other proceedings"

between the parties. N.J.S.A. 2A:53A-52(a)(1); see also Satz, 482 N.J. Super. at
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64. The court also "may allow limited discovery if a party shows that specific
information is necessary to establish whether a party has satisfied or failed to

satisfy a burden under [N.J.S.A. 2A:53A-55(a)] and the information is not

reasonably available unless discovery is allowed." Wunsch, N.J. Super. at

____ (slip op. at 15) (quoting N.J.S.A. 2A:53A-52(d)).

The court is required to construe UPEPA "broadly . . . to protect the
exercise of the right of freedom of speech and of the press, the right to assembly
and petition, and the right of association, guaranteed by the United States
Constitution or the New Jersey Constitution."  N.J.S.A. 2A:53A-59.
Additionally, "in applying and construing this uniform act, consideration must
be given to the need to promote uniformity of the law with respect to its subject
matter among states that enact it." N.J.S.A. 2A:53A-60.

As noted, UPEPA establishes a two-stage process a court must follow "in
ruling on an [OTSC.]" N.J.S.A. 2A:53A-55(a). "N.J.S.A. 2A:53A-55(a) sets
forth the grounds on which the party filing the [OTSC application] can prevail."
Satz, 482 N.J. Super. at 64. Under this provision, the court must first determine
whether UPEPA applies to the causes of action alleged. Specifically, that: "(1)
the moving party established . . . [UPEPA] applies; [and] (2) the responding

party fail[ed] to establish . . . that [UPEPA] does not apply" based on the
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exceptions enumerated in N.J.S.A. 2A:53A-50(c), none of which are relevant to
the matter before us, which neither party disputes. N.J.S.A. 2A:53A-55(a)(1)-
(2); Satz, 482 N.J. Super. at 66.
If UPEPA applies, "the court shall dismiss with prejudice a cause of

action, or part of a cause of action, if . . . either:"

(a) the responding party fails to establish a prima facie

case as to each essential element of any cause of action

in the complaint; or

(b) The moving party establishes that:

1. The responding party failed to state a cause of
action upon which relief can be granted; or

1. There is no genuine issue as to any material
fact and the moving party is entitled to judgment
as a matter of law on the cause of action or part
of the cause of action.
[N.J.S.A. 2A:53A-55(a)(3).]
If the party seeking an OTSC under N.J.S.A. 2A:53A-51 prevails on that
application, "the court shall award [to that party] court costs, reasonable

attorney's fees, and reasonable litigation expenses related to the [OTSC]."

Wunsch, N.J. Super. at  (slip op. at 15) (quoting N.J.S.A. 2A:53A-

58(1)). If the plaintiff prevails "and the court finds that [OTSC] was frivolous

or filed solely with intent to delay the proceeding," then the court "shall award"
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those fees, costs, and expenses to the plaintiff. Ibid. (quoting N.J.S.A. 2A:53A-
58(2)).
I1I.

The first issue before us is whether the court properly concluded that the
allegations regarding defendants' statements to the BCPO were "pled simply for
contextual background" or rather were "matter of public concern" under
UPEPA. N.J.S.A. 2A:53A-50(b)(3). We conclude the court erred when it
concluded those particular statements as pled constituted mere context and thus
were outside of UPEPA's purview. We are convinced those statements in which
defendants allegedly communicated their concerns to a public entity charged
with investigating criminal acts, as later illuminated by the motion record to
include allegations that the BCPQO's failed to investigate properly the purported
crime, constitute matters of public concern.

UPEPA does not define a matter of public concern. New Jersey's UPEPA,
however, is based on the 2020 Uniform Public Expression Protection Act as

authored by the Uniform Law Commission. See S. Comm. Statement to S. 8200

("[UPEPA] 1s based on the 2020 uniform act drafted and approved by the
Uniform Law Commission."). Indeed, the Uniform Law Commission clarifies

the term "matter of public concern," as it appears in the model code, should be
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"construed consistently with caselaw of the [United States Supreme Court] and

the state's highest court." Uniform Public Expression Protection Act § 2 cmt. 9

(Unif. L. Comm'n 2020).

Both the United States Supreme Court and the New Jersey Supreme Court
have held "whether speech is of public or private concern requires [courts] to
examine the 'content, form, and context' of that speech." See Snyder, 562 U.S.

at 452-53 (citing Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S.

749, 761 (1985)). To determine when an alleged defamatory statement involves
a matter of public interest or concern, our Supreme Court specifically "require[s]
a review of the [statement's] content, form, and context . . . as revealed by the
whole record [, and includes] . . . consider[ation of] the identity of the speaker
and the targeted audience." Senna, 196 N.J. at 492-93

"Content requires [courts] look at [the] nature and importance of the
speech" and whether it advances the public's interests or only serves to promote
the economic interests of the speaker. W.J.A., 210 N.J. at 244. As such,
discussion regarding "political subjects and critiques of the government" will
always be protected, as will be speech that concerns "significant risks to public

health and safety." Ibid. (citing Dairy Stores, Inc. v. Sentinel Pub. Co., 104 N.J.

125, 144-45 (1986)).
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"Context requires that [courts] look at the identity of the speaker, [their]
ability to exercise due care, and the identity of the targeted audience." W.J.A.,
210 N.J. at 244. Speech regarding a private dispute, made solely for the benefit
of the speaker, would not be considered speech of "public concern." Id. at 245-
46; Senna, 196 N.J. at 498 (holding that the defendant's accusations of fraud
were intended to drive business away from plaintiff, and were not a matter of
public concern or interest). We further note, in W.J.A., 210 N.J. at 245, our
Supreme Court held "[w]e have never suggested that such an allegation [of
criminal conduct], in itself, vaults the public concern threshold."

We find, and neither party disputes, plaintiff's causes of action, to the
extent they rely on defendants' alleged defamatory statements to the BCPQO's and
its purported failure to investigate, were "based on . . . exercises of the right of
freedom of speech . . . on matters of public concerns." N.J.S.A. 2A:53A-50.
Accordingly, we conclude the causes of action in plaintiff's complaint were, at
least in part, related to a matter of public concern and find UPEPA may apply
to the extent that plaintiff's causes of action are based on defendants' statements
regarding the BCPO's alleged failure to properly investigate.

We reach this conclusion based on the content, form, and context of the

speech, which relate to statements made to a prosecutor's office concerning
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serious potential criminal conduct and its alleged failure to investigate such
conduct. We find these statements concern matters of public safety and critiques
of the government, both of which are well-established public matters.
Defendants' statements to the BCPO and its alleged failure to investigate at a
minimum serve as a mixed basis for plaintiff's causes of action and thus we
reject the court's conclusion that those statements were "pled simply for
contextual background." While we note plaintiff contends he no longer relies
on defendants' statements to the BCPO or defendants' comments regarding their
frustration with the BCPO's investigation. they are consistently referenced
throughout the motion record as allegedly repeated to third parties.

For example, Kevin Murphy's social media post, which plaintiff contends
supports his allegations that defendants made defamatory statements to third
parties, discusses accusations that plaintiff killed his brother and also expresses
frustration with the BCPO for failing to investigate. The post also discusses
additional potential crimes which plaintiff allegedly committed and confirms
that defendants' communications to third parties concern not only allegations of
plaintiff's involvement in their brother's murder but also discuss the prosecutor's
failure to investigate, a matter which neither party disputes is public.

Accordingly, we reverse the court's decision that defendants' statements to the
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BCPO are pled as merely context and conclude they are a matter of public
concern such that UPEPA may apply to the alleged defamatory statements.

If the case was limited to defendants' statements to and regarding the
BCPO, we doubt the matter would be before us. Plaintiff's allegations against
defendants, however, are more complex and thus our analysis does not end with
our conclusion that the BCPO-related statements are a matter of public concern.
As noted, plaintiff's allegations, as informed by the motion record, include
statements that defendants accused plaintiff of murdering their brother and did
so, in part, after the BCPO expressed its disagreement with those statements.
As to these statements to private third parties, we remand with instructions for
the court to make factual findings and legal conclusions regarding whether these
statements involved a matter of public concern. Although we acknowledge that
the court's statement of reasons suggested such statements were not of a public
concern as contemplated by UPEPA, that analysis was primarily animated by its
conclusion defendants' statements to the BCPO were only contextual. We are
convinced the better course is for the court in the first instance to conduct a
separate Senna analysis under step one of UPEPA as to each of defendant's
private statements to third parties in which they accuse their brother of a serious

crime and cover-up.
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We reject, however, defendants' argument, in which they relied primarily
on California cases, that any cause of action involving allegations of a matter of
public concern, even if only in part, must proceed to step two, as contrary to
UPEPA's plain language. Indeed, N.J.S.A. 2A:53A-55 provides that "the court

shall dismiss with prejudice a cause of action, or part of'a cause of action," which

clearly requires a court to discern which claims are "based on" exercises of the
right of freedom of speech on a matter of public concern and which are not, as
is the case in the matter before us. (Emphasis added).

Further, as the ACLU of New Jersey argues, a step one analysis requires
mixed allegations in the complaint to be parsed to discern what concerns a public
matter and what does not, and i1s consistent with the 2020 Uniform Public
Expression Protection Act upon which UPEPA is based. As the amici explains,
the Uniform Law Commission explained its model statute "contemplates that in
one civil action, a party seeking relief may assert multiple causes of action that

invoke different facts and theories for relief." Uniform Public Expression

Protection Act § 2 cmt. 5 (Unif. L. Comm'n 2020).

We also reject defendants' and amici's argument that claims involving
allegations of criminal conduct are per se matters of public concern. We reject

such a conclusion because it promotes a superficial resolution of the public
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concern issue and is also contrary to UPEPA which requires such statements to
sustain a content, form, and context analysis as established by our Supreme

Court in Senna, 196 N.J. at 492. See also W.J.A., 210 N.J. at 245 ("an allegation

[of criminal conduct], in itself, [does not] vault[] the public concern threshold").

Further, Romaine v. Kallinger, 109 N.J. 282 (1988) and Petersen v.

Meggitt, 407 N.J. Super. 63 (App. Div. 2009), upon which defendants rely, do
not compel a contrary result as they bear no factual similarity to the statements
allegedly made by defendants. As plaintiff correctly notes, unlike the alleged
defamatory statements in Romaine and Petersen, defendants' alleged private
defamatory statements to third parties do not concern the reporting on the
commission of sensationalized crimes or criminal conduct published in widely-

circulation publications like a book or periodical. See Romaine, 109 N.J. at 286-

87; Petersen, 407 N.J. Super. at 77-78. In any event, defendants' alleged
statements to third parties must be viewed through the lens of Senna's holding
and analyzed for their content, form, and context first.

To the extent we have not specifically addressed any of the parties'
remaining arguments, it is because we have determined they lack sufficient merit
to warrant discussion in a written opinion. See R. 2:11-3(e)(1)(E).

Reversed in part and remanded in part. We do not retain jurisdiction.

I hereby certify that the foregoing is
24 a true copy of the original on file in A-3884-23

my office.
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These appeals arise from a defamation action filed by plaintiff Albert H.
Wunsch, III and defendants' subsequent applications for dismissal of the case
and for a fee award pursuant to the Uniform Public Expression Protection Act
(UPEPA), N.J.S.A. 2A:53A-49 to -61.! Defendants appeal from various orders
culminating in the denial of their applications. Perceiving no error by the trial
court, we affirm.

L.

On October 17, 2023, plaintiff filed a verified complaint and an
application for an order to show cause with a supporting certification. He
named as defendants CTE Republicans for Englewood Cliffs (CTE), which he
described as "the Council To Elect Republicans for the Borough of Englewood

Cliffs for the 2024 election"; Mark Park, a former councilmember and then

Republican candidate for mayor of the Borough; Zhi Liang and Rivka

I We consolidated these back-to-back appeals for the purpose of issuing a

single opinion.
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Biecagz,? former councilmembers and then Republican candidates for council;
and Penny Rousouli, whom he identified as the chairperson or officer of the
Englewood Cliffs Republican Party. He alleged defendants had distributed
documents to Borough residents containing defamatory statements about him,
"well aware that the information they disseminated to the general public was
completely false."

Plaintiff specifically complained about a document defendants allegedly
had sent by email to Borough residents on October 7, 2023, and a document
defendants allegedly had mailed to Borough residents on October 8. Both
documents contained a photograph of plaintiff and identified him by name and
as "Borough Attorney" and "EC Democrats Leader and De[]facto Mayor." In
both documents, the following statement appeared beneath plaintiff's
photograph: "Paid $800K+ TAXPAYER MONEY TO SELL US OUT." Both
documents also contained a photograph of mayoral candidate Kris Kim,
identifying him as "Wunsch's 'Yes' Man."

In the October 7 document, the following language appeared below
plaintiff's photograph and above Kim's photograph: "Wunsch gets paid to run

the Democratic Party. IS THIS ILLEGAL BEHAVIOR?" and "WHY

2 We note the spelling of defendant Biecagz's name varies in the record. We
respectfully use the spelling contained in the verified complaint.
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DOESN'T KIM USE OUR TAX DOLLARS TO FIX OUR FLOODING
ISSUES INSTEAD OF GIVING MILLIONS TO WUNSCH & CO IN NAME
OF SETTLEMENT?" This language appeared beneath Kim's photograph:
"KRIS KIM, SHOW US ONE VOTE WHERE YOU STOOD UP AGAINST
WUNSCH?" and "BERGEN COUNTY DEMOCRATS WILL FILL THEIR
COFFERS BY ARRANGING TO BUILD IN EC THROUGH WUNSCH?" At
the bottom of the October 7 document, recipients were urged to "VOTE
REPUBLICANS FOR A BALANCED COUNCIL" and "END FURTHER
CORRUPTION IN OUR TOWN," specifically requesting a vote for defendants
Park, Liang, and Biecagz. The October 7 document stated it had been paid for
by defendant CTE.

The October 8 document contained this language: "AS MAYOR, KIM
WILL CONTROL THE PLANNING BOARD AND BLINDLY APPROVE
BUILDER[']S APPLICATIONS" and "IS KRIS KIM HELPING BERGEN
COUNTY DEMOCRATS FILL THEIR COFFERS BY ARRANGING TO
BUILD THROUGH WUNSCH?" The October 8 document also urged
recipients to vote for defendants Park, Liang, and Biecagz.

In the complaint and supporting certification, plaintiff denied he was the
leader of the Englewood Cliffs Democrats and asserted the statements in the

documents were false.  He alleged that days after the documents'
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dissemination, he was terminated from his position as special counsel to the
Borough on affordable-housing litigation. He also asserted he and his law firm
had received calls from clients and others regarding the documents and that he
had been asked by a councilmember if he was "on the take" or taking bribes.

He referenced a "flier" defendants allegedly had sent on October 15, 2023, as

rn n

evidence of defendants' "relentless publishing." Plaintiff sought a declaration
the October 7 and October 8 documents were defamatory; an order requiring
defendants to retract the documents, issue an apology and admit the documents
were false, and to desist from further defaming plaintiff; and an award of
compensatory and punitive damages along with counsel fees and costs.

On October 26, 2023, the trial court entered an order to show cause,
which scheduled a hearing to take place on November 15, 2023. After
receiving supplemental submissions from plaintiff and denying defendants'
adjournment request, the court conducted the November 15 hearing with no
defendants present and entered an order granting plaintiff's application as
unopposed. In the order, the court found "[d]efendants' publications of
October 7, 8, and 15, 2023, and November 3, 5, and 6, 2023, [rose] to the level
of defamation as against [p]laintiff and his personal and business reputation"

and that the October 7 and 8 publications constituted libel per se. The court

directed defendants to submit for review and ultimately distribute an
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"Approved Retraction" and an "Approved Public Apology"; identify the
individuals who had supplied defendants with the information they published;
and desist from issuing any further publications about plaintiff. The court
scheduled a hearing to address the retraction and the apology in case the
parties could not reach an agreement on the language of those documents and a
proof hearing regarding plaintiff's alleged damages.

After receiving defendant Rousouli's November 16, 2023 certification,
the court determined defendants had not received a timely response to their
adjournment requests.> The court entered a November 20, 2023 order staying
the November 15, 2023 order and scheduling a hearing to take place on
November 27, 2023.

On the same day the court issued that order, defendants CTE, Liang,
Biecagz, and Rousouli (the CTE defendants) applied for an order to show
cause, seeking to have the November 15 order vacated, the verified complaint
dismissed, and an award of counsel fees and costs. Defendants submitted their
certifications and the certification of their counsel, who cited UPEPA in
support of the application. Defendant Park also applied for an order to show

cause, seeking the same relief.

3 In that certification, defendant Rousouli stated she was "the Republican

County Committee Chairperson and the treasurer of [CTE]."
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In a November 21, 2023 order, the court converted defendants'
applications into motions to dismiss, found their request to stay the November
15, 2023 order moot given the November 20, 2023 order, and scheduled a
return date of December 15, 2023, for all pending matters. On December 1,
2023, Park filed a "cross-motion" to vacate the November 15, 2023 order. The
court heard argument in December 2023 and January 2024 and reserved its
decision.

Before the second argument day, plaintiff filed a first amended verified
complaint, naming as additional defendants Tim Koutroubas, whom he
identified as the  former  Borough  council president, and
Info@englewoodcliffs.com, an entity plaintiff claimed was owned and
operated by Koutroubas and used to email the allegedly defamatory
documents.* Plaintiff asserted that on November 3, 2023, defendant Park had
sent an email that contained the following allegedly defamatory statement:

Democrats and their favorite lawyer Albert Wunsch
have attacked us claiming to be victims of defamation.
This is another instance of intimidating immigrants by
attempting to silence us with this frivolous behavior

since we are contesting the Mayor and Council seats
Mr. Wunsch is all too well known to control.

* The additional defendants did not participate in these appeals. Defendant
Koutroubas appeared before the court on the second argument day and stated
he had not been served with any papers.
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The email urged recipients to vote for defendants Park, Liang, and Biecagz and
indicated it had been paid for by defendant CTE. Plaintiff further alleged
defendant Koutroubas had sent emails on November 5 and 6, 2023, containing
defamatory statements. In both emails, Koutroubas asked recipients to vote
for defendants Park, Liang, and Biecagz and indicated defendant CTE had paid
for the emails. In the November 5 email, Koutroubas stated a "corrupt scheme
by the Democrats" had been "devised by their leader, former Borough
Attorney Al Wunsch." In the November 6 email, Koutroubas stated plaintiff
had offered him "his free legal services" to handle a case and referenced his
belief the offer "was an attempt by [plaintiff] to put [Koutroubas] in his
pocket."

After the second day of argument, the parties continued to file
submissions with the court. Those submissions included defendant Park's
application for an order to show cause in which Park sought an order vacating
the November 15, 2023 order, dismissing the complaint, awarding him counsel
fees, and restraining plaintiff from using "the pendency of the within action to
preclude [him] from exercising his powers as Mayor of the Borough . . .,
including voting on matters involving the employment of [plaintiff] as an
attorney for the Borough . .. and whether to pay [his] bills." On April 3,

2024, the court entered the order to show cause and scheduled a return date.
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Defendant Park filed a "supplemental application" seeking temporary restraints
against plaintiff and "those acting in concert with him," preventing them from
using the pendency of this lawsuit to preclude Park from exercising his
mayoral powers. The court denied the application for temporary restraints in
an April 11, 2024 order.

On May 31, 2024, the court entered three orders and a comprehensive
written decision. In the first order, the court vacated the November 15, 2023
order, denied defendants' applications to dismiss the complaint and for counsel
fees and costs, and directed defendants to answer the complaint within twenty
days. In the second order, the court denied the CTE defendant's order to show
cause application. The court attached its decision to the first and second
orders.

In the decision, the court found plaintiff had pleaded all elements of a
defamation claim against defendants sufficient to survive defendants' dismissal
applications and that whether plaintiff would be able to prove those elements
required further discovery. Specifically, the court held additional discovery
was needed to determine whether plaintiff had established that each of the
defendants had participated in publishing the allegedly defamatory statements
at issue and whether plaintiff was bound by the heightened actual-malice

standard. Nevertheless, the court concluded, for purposes of the pending
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applications, plaintiff's pleadings supported a finding of defamation, even
under the actual-malice standard, for some of the statements in the October 7
and 8 documents. The court also found plaintiff had pleaded a claim for libel
per se sufficient to withstand a dismissal motion and required further discovery
to determine whether plaintiff had established damages.

The court rejected defendants' requests for dismissal and counsel fees
under UPEPA. For purposes of defendants' applications, the court accepted
the complaint "may be seen as based on [defendants'] exercise of the right of
freedom of speech," citing N.J.S.A. 2A:53A-51(b)(3). The court, however,
held defendants had failed to satisfy the requirements under N.J.S.A. 2A:53A-
55(a)(3) "because the court has determined plaintiff has pleaded all elements
of the causes of action and the issue of whether plaintiff will be able to prove
them is not yet before the court" given the need for additional discovery.

In the third order, the court denied defendant Park's application to enjoin
plaintiff and others in connection with Park exercising his mayoral powers.
The court explained in the order that Park's application was "rooted" in a
different lawsuit filed by other councilmembers. The court found that
"[d]espite the court's multiple attempts during oral argument to have defense

counsel explain or identify any specific conduct that might be encompassed
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within the restraint he sought, no clarification or identification of enjoinable
conduct was provided."

These appeals followed. In their notice of appeal, the CTE defendants
stated they were appealing from the paragraphs of the first May 31, 2024
order, denying defendants' dismissal and counsel fee applications under
UPEPA. In his notice of appeal, Park stated he was appealing from each of the
May 31, 2024 orders as well as the April 11, 2024, November 21, 2023, and
November 15, 2023 orders.>

I1.

We begin by addressing defendants' appeals of the court's denial of their
dismissal and counsel-fee applications under UPEPA set forth in the first May
31, 2024 order.

In considering the parties' UPEPA arguments, we are guided by the
familiar rules of statutory interpretation. We review questions of statutory
interpretation de novo. Inre H.D., 241 N.J. 412, 418 (2020). In interpreting a
statute, we "determine and give effect to the Legislature's intent." Ibid.

(quoting N.J. Dep't of Child. & Fams., Div. of Youth & Fam. Servs. v. A.L.,

213 N.J. 1, 20 (2013)). "[S]tatutory construction begins with an examination

> While these appeals were pending, defendant Park moved to supplement the
record. We granted that motion and have considered the supplemental
submission consistent with Rule 1:36-3.
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of the plain language of the statute, 'ascrib[ing] to the . . . words their ordinary

meaning and significance." State v. Higginbotham, 257 N.J. 260, 280 (2024)

(omission and second alteration in original) (quoting DiProspero v. Penn, 183

N.J. 477, 492 (2005)). "We 'may neither rewrite a plainly-written enactment
of the Legislature nor presume that the Legislature intended something other

than that expressed by way of the plain language."" Ibid. (quoting O'Connell v.

State, 171 N.J. 484, 488 (2002)).

With those rules in mind, we consider the applicable provisions of
UPEPA. Pursuant to UPEPA, a party served with a "pleading that asserts a
cause of action to which [UPEPA] applies . . . may file an application for an
order to show cause . . . to dismiss the cause of action." N.J.S.A. 2A:53A-51.
UPEPA applies to:

a cause of action asserted in a civil action against a
person based on the person's:

(1) communication in a legislative, executive,
judicial, administrative, or other governmental
proceeding;

(2) communication on an issue under
consideration or review in a legislative, executive,
judicial, administrative, or other governmental
proceeding; or

(3) exercise of the right of freedom of speech or

of the press, the right to assembly or petition, or the
right of association, guaranteed by the United States

1 3 A-3223-23



Constitution or the New Jersey Constitution, on a
matter of public concern.

[N.J.S.A. 2A:53A-50(b).]
"N.J.S.A. 2A:53A-55(a) sets forth the grounds on which the party filing
the order to show cause [application] can prevail," thereby obtaining a

dismissal of the case. Satz v. Starr, 482 N.J. Super. 55, 64 (App. Div. 2025).

N.J.S.A. 2A:53A-55(a) provides:

a. In ruling on an order to show cause under [N.J.S.A.
2A:53A-51], the court shall dismiss with prejudice a
cause of action, or part of a cause of action, if:

(1) the moving party established under [N.J.S.A.
2A:53A-50(b)] that this act applies;

(2) the responding party fails to establish under
[N.J.S.A. 2A:53A-50(c)] that this act does not apply;
and

(3) either:
(a) the responding party fails to establish a

prima facie case as to each essential element of any
cause of action in the complaint; or

(b) the moving party establishes that:

(1) the responding party failed to state a cause of
action upon which relief can be granted; or

(11) there is no genuine issue as to any material
fact and the moving party is entitled to judgment as a
matter of law on the cause of action or part of the
cause of action.
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In deciding an order to show cause application brought under N.J.S.A.
2A:53A-51, "the court may consider the pleadings, the order to show cause
application and supporting certifications, briefs, any reply or response to the
order to show cause, and any evidence that could be considered in ruling on a
motion for summary judgment." N.J.S.A. 2A:53A-54. On the filing of an
application for an order to show cause, the court, with certain exceptions, may
stay "all other proceedings" between the parties. N.J.S.A. 2A:53A-52(a)(1);

see also Satz, 482 N.J. Super. at 64. The court also "may allow limited

discovery if a party shows that specific information is necessary to establish
whether a party has satisfied or failed to satisfy a burden under [N.J.S.A.
2A:53A-55(a)] and the information is not reasonably available unless
discovery is allowed." N.J.S.A.2A:53A-52(d).

If the party seeking an order to show cause under N.J.S.A. 2A:53A-51
prevails on that application, "the court shall award [to that party] court costs,
reasonable attorney's fees, and reasonable litigation expenses related to the
order to show cause." N.J.S.A. 2A:53A-58(1). If the plaintiff prevails "and
the court finds that the order to show cause was frivolous or filed solely with
intent to delay the proceeding," then the court "shall award" those fees, costs,

and expenses to the plaintiff. N.J.S.A. 2A:53A-58(2).
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A court deciding a UPEPA order to show cause application must first
determine if, under N.J.S.A. 2A:53A-50(b), UPEPA applies to the challenged
cause of action. Satz, 482 N.J. Super. at 66. For purposes of defendants'
applications, the court accepted the complaint "may be seen as based on
[defendants'] exercise of the right of freedom of speech" and, thus, UPEPA
applied under N.J.S.A. 2A:53A-51(b)(3). That determination is not challenged
on appeal.

A court then determines whether "there are grounds to grant the[] order
to show cause [application] under N.J.S.A. 2A:53A-55(a)." Satz, 482 N.J.
Super. at 66. Defendants contend that in making that determination, the court
failed to apply the correct legal standard. We disagree.

Specifically, defendants fault the court for applying the standard under
Rule 4:6-2(e) in deciding whether the complaint was subject to dismissal. But
the language of N.J.S.A. 2A:53A-55(a)(3)(b)(1) — requiring the court to
determine whether "the responding party failed to state a cause of action upon
which relief can be granted" — nearly mirrors the language of Rule 4:6-2(e),
which acknowledges a defense based on a "failure to state a claim upon which
relief can be granted." Thus, a plain reading of N.J.S.A. 2A:53A-55(a)(3)(b)(1)
requires the court to consider a UPEPA dismissal application under a Rule 4:6-

2(e) standard. We perceive no error in the court's application of the Rule 4:6-
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2(e) standard in deciding whether dismissal was appropriate under N.J.S.A.
2A:53A-55(a)(3)(b)(1).

Had the court stopped there, defendants' arguments might have had
merit. But the court didn't limit its consideration of defendants' application to
N.J.S.A. 2A:53A-55(a)(3)(b)(1) and the Rule 4:6-2(e) standard. It also viewed
defendants' applications under a summary-judgment standard, consistent with
N.J.S.A. 2A:53A-55(a)(3)(a) and -55(a)(3)(b)(i1), which respectively require
the court to consider whether "the responding party fails to establish a prima
facie case as to each essential element of any cause of action in the complaint"
and whether "there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law on the cause of action or part of
the cause of action."

That statutory language calls for the application of the summary
judgment standard. See R. 4:46-2(c) (providing a moving party is entitled to
summary judgment if "there is no genuine issue as to any material fact
challenged and . . . the moving party is entitled to a judgment or order as a

matter of law"); Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 540

(1995) (finding a court deciding a summary judgment motion must determine
"whether there exists a 'genuine issue' of material fact that precludes summary

judgment"); Richie & Pat Bonvie Stables, Inc. v. Irving, 350 N.J. Super. 579,
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588 (App. Div. 2002) (reversing summary judgment, court rejects motion
judge's conclusion plaintiffs failed to present a prima facie case of their cause
of action).

And the court also applied that standard. It considered not only whether
plaintiff had "sufficiently pleaded" his causes of action but also whether he
had "establish[ed] the elements" of his claims. The court ultimately held that a
determination of whether plaintiff would be able to prove those elements
required further discovery and exercised its authority under N.J.S.A. 2A:53A -
52(d) to "allow limited discovery . . . to establish whether a party has satisfied
or failed to satisfy a burden under [N.J.S.A. 2A:53A-55(a)]."

Defendants contend the court erred in permitting discovery and not
dismissing the case under the summary-judgment provisions of UPEPA,
N.J.S.A. 2A:53A-55(a)(3)(a) and -55(a)(3)(b)(i1). Reviewing the record de
novo and applying the same standard as the court, we disagree with

defendants. See Boyle v. Huff, 257 N.J. 468, 477 (2024) (appellate courts

review a summary-judgment order de novo guided by the same standards that
governed the trial court's decision). Defendant Park's contention that allowing
discovery is inconsistent with the legislative intent underpinning UPEPA is
belied by the language of the statute. N.J.S.A. 2A:53A-52(d) expressly

authorizes a court to permit limited discovery. See Sanjuan v. Sch. Dist. of W.
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N.Y., 256 N.J. 369, 378 (2024) ("The best evidence of [legislative] intent 'is

the statutory language"™ (quoting W.S. v. Hildreth, 252 N.J. 506, 518-19

(2023))). Permitting discovery also is consistent with summary judgment

jurisprudence. See, e.g., Mohamed v. Iglesia Evangelica Oasis De Salvacion,

424 N.J. Super. 489, 499 (App. Div. 2012) ("Where a party opposing a motion
for summary judgment is unable to file fully responsive supporting papers
because critical facts are particularly within the moving party's knowledge, the
motion should be denied to permit the opposing party an opportunity for
complete discovery.").

The court appropriately permitted discovery regarding publication,
actual malice, and damages. Regarding publication, the October documents
referenced defendants Park, Liang, and Biecagz by name and urged recipients
to vote for them. The documents also indicated they were paid for by
defendant CTE, an organization of which defendant Rousouli was the
treasurer. The record supports the court's decision to permit discovery to
determine whether each of the defendants had participated in publishing the
allegedly defamatory statements, "critical facts [that] are particularly within
the moving part[ies'] knowledge." Ibid. The CTE defendants' reliance on

Skeoch v. Ottley, 377 F.2d 804, 805 (3d Cir. 1967), a case involving an appeal

of an order denying a post-trial motion, is misplaced.
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Like publication, fault is an element of a defamation claim. Leang v.

Jersey City Bd. of Educ., 198 N.J. 557, 585 (2009). "Fault, either negligence

or malice, must also be proven." Petersen v. Meggitt, 407 N.J. Super. 63, 74

(App. Div. 2009). Even assuming the actual-malice standard applies, we
perceive no error in the court's decision permitting discovery on this issue.
"The actual-malice standard is a subjective standard that does not involve
consideration of whether a reasonable person would have, or should have,
known the statement was false but rather whether 'the defendant in fact

entertained serious doubts as to the truth of his publication." Neuwirth v.

State, 476 N.J. Super. 377, 393 (App. Div. 2023) (quoting St. Amant v.

Thompson, 390 U.S. 727, 731 (1968)). "[T]he focus of the 'actual malice'
inquiry 1s on a defendant's attitude toward the truth or falsity of the
publication, on his subjective awareness of its probable falsity and his actual

doubts as to its accuracy." Costello v. Ocean Cnty. Observer, 136 N.J. 594,

617 (1994) (quoting Lawrence v. Bauer Publ'g & Printing Ltd., 89 N.J. 451,

467-68 (1982)). As we held in Standridge v. Ramey:

[T]here is an especially strong need for full discovery
in a defamation action brought by a plaintiff who is
classified as a "public official." The actual malice
element of a defamation claim by a public official
involves state of mind--did the defendant make the
alleged defamatory statement with "knowledge" of its
falsity or with "reckless disregard" for its truth or
falsity? . . . To prove this state of mind, a plaintiff
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generally will need to depose not only the defendant
but also any other person who the defendant claims to
have been a source of the alleged false information
contained in the defamatory statement.

[323 N.J. Super. 538, 547-48 (App. Div. 1999)
(citation omitted).]

Defendant Park's reliance on Neuwirth, 476 N.J. Super. 377, is
misplaced. In Neuwirth, we held the plaintiff had asserted no facts from which
a factfinder could conclude the defendant "knew, or had serious doubts about,
the veracity of the allegedly defamatory statements he made." Id. at 393.
Here, plaintiff was not a councilmember or a candidate but represented the
Borough as special counsel. From the allegations in plaintiff's complaint, a
factfinder could conclude defendants, who were former councilmembers,
current candidates, and an entity working actively to elect candidates in the
next election, knew or had serious doubts about the truth of statements
asserting plaintiff was "get[ing] paid to run the Democrat Party" and was the
"De[]facto Mayor" of a town with a "CORRUPTION" problem and who had
been "Paid $800K+ TAXPAYER MONEY TO SELL US OUT."

Regarding the element of damages in plaintiff's defamation and libel per
se claims, defendants focus on calls plaintiff and his firm received from clients
and others about the allegedly defamatory statements. But plaintiff also

alleged a councilmember had asked him if he was "on the take" or accepting
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bribes and that he was terminated from his position as special counsel to the
Borough days after the October 7 and 8 documents were published. On that
record, we conclude a factfinder could determine plaintiff had suffered
damages as a result of the allegedly defamatory statements and the court
appropriately permitted discovery on that issue.

Finally, we address defendants' contention the court erred in finding
statements at issue were defamatory as a matter of law. Specifically, the court
identified statements in the October documents that were susceptible of a

defamatory meaning and made the following findings regarding them:

"That Kris Kim is scheming to pay off Democrat
professionals, with [plaintiff's] photo prominently
displayed."

e "That [plaintiff] 'gets paid to run the Democrat
Party. IS THIS ILLEGAL BEHAVIOR?' when
coupled with the allegation that Kim is scheming to
pay [plaintiff], and positioned directly beneath the
statement that [plaintiff] was paid $800K+."

e "That [plaintiff] 'was paid $800k+' is not a false
statement, but the message is that he got paid that
as part of a scheme to pay off professionals . . . ."

e "That Kim gave 'millions to Wunsch & Co in the
name of settlement.""

e "['IS KRIS KIM HELPING BERGEN COUNTY
DEMOCRATS FILL THEIR COFFERS BY
ARRANGING TO BUILD THROUGH
[PLAINTIFF]?['] Although phrased as a question,
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when taken in the context of the entire flyer, the

same defamatory message is there—that [plaintiff]

i1s part of a scheme to divert Borough monies to

Democrat cronies . . . ."
Defendants contend the statements were not actionable statements of fact
about plaintiff or were non-actionable matters of opinion and, consequently,
the court erred in finding they were susceptible of a defamatory meaning. We
disagree.

"Every defamation case involves an assessment of 'whether the statement

at issue is reasonably susceptible of a defamatory meaning."" Petro-Lubricant

Testing Labs., Inc. v. Adelman, 233 N.J. 236, 253 (2018) (quoting Printing

Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739, 765 (1989)); see also

Singer v. Beach Trading Co., 379 N.J. Super. 63, 80 (App. Div. 2005) (holding

a plaintiff in a defamation case must prove the defendant "made a defamatory

statement of fact" (quoting Feggans v. Billington, 291 N.J. Super. 382, 390-91

(App. Div. 1996))). "A defamatory statement, generally, is one that subjects
an individual to contempt or ridicule, one that harms a person's reputation by
lowering the community's estimation of him or by deterring others from

wanting to associate or deal with him." Petro-Lubricant, 233 N.J. at 253

(quoting Durando v. Nutley Sun, 209 N.J. 235, 248-49 (2012)).
"Whether the statement is susceptible of a defamatory meaning is a

question of law for the court." DeAngelis v. Hill, 180 N.J. 1, 14 (2004)
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(quoting Ward v. Zelikovsky, 136 N.J. 516, 531 (1994)). "To determine if a

statement has a defamatory meaning, a court must consider . . . '(1) the
content, (2) the verifiability, and (3) the context of the challenged statement."
Leang, 198 N.J. at 585 (quoting DeAngelis, 180 N.J. at 14). "[A] court must
consider 'the listener's reasonable interpretation, which will be based in part on

the context in which the statement appears." Ibid. (quoting DeAngelis, 180
N.J. at 15). "The allegedly defamatory statements must be viewed in the

context of the whole publication." Petro-Lubricant, 233 N.J. at 254.

Because they "are generally not capable of proof of truth or falsity," i.e.,
verifiability, in that "they reflect a person's state of mind," opinions usually are

not actionable. Ward, 136 N.J. at 531. However, "if the statement 'suggested

'

specific factual assertions that could be proven true or false,'" an opinion

" '

statement could "'qualify as actionable defamation." DeAngelis, 180 N.J. at
14 (quoting Ward, 136 N.J. at 531). For example, "[l]Janguage that could
reasonably be understood as implying specific criminal acts on the basis of
undisclosed factual allegations" does not fall within the penumbra of

protection for opinions. Kotlikoff v. Cmty. News, 89 N.J. 62, 71-72 (1982).

Applying that standard to the statements at issue and viewing them "in

the context of the whole publication," Petro-Lubricant, 233 N.J. at 254, we

perceive no error in the court's conclusion that the statements are actionable as
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defamation. A reasonable factfinder could conclude the statements were about
plaintiff and contained "suggested specific factual assertions" that were
harmful to his reputation and "could be proven true or false." Ward, 136 N.J.
at 531.
For all of these reasons, we affirm the first May 31, 2024 order.
III.

We now turn to defendant Park's appeal of the other two May 31, 2024
orders and the April 11, 2024, November 21, 2023, and November 15, 2023
orders.

The court stayed the November 15, 2023 order five days after issuing it
and vacated it in the first May 31, 2024 order. The vacation of the order

rendered defendant Park's appeal of the November 15, 2023 order moot. N.J.

Div. of Youth & Fam. Servs. v. A.P., 408 N.J. Super. 252, 261 (App. Div.
2009) ("An issue is 'moot' when the decision sought in a matter, when
rendered, can have no practical effect on the existing controversy").
Accordingly, we dismiss the appeal of the November 15, 2023 order as moot.

In re Protest of Cont. Award for Project A1150-08, N.J. Exec. State House

Comprehensive Renovation & Restoration, 466 N.J. Super. 244, 260 (App.

Div. 2021) (holding a court will not decide a case if it cannot grant effective

relief and will generally dismiss a moot appeal).
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Defendant Park did not submit any briefing analyzing the November 21,
2023 order. Accordingly, we deem any argument about that order waived and

affirm the order. See Morris v. T.D. Bank, 454 N.J. Super. 203, 206 n.2 (App.

Div. 2018) ("An issue not briefed is deemed waived on appeal.").

We affirm the second May 31, 2024 order for the same reasons we
affirm the first May 31, 2024 order. We affirm the third May 31, 2024 order
in part for the same reasons we affirm the first May 31, 2024 order and in part
for the reasons set forth in the order. We affirm the April 11, 2024 order in
part for the same reasons we affirm the first May 31, 2024 order and in part for
the reasons set forth in that order.

In sum, we dismiss as moot defendant Park's appeal of the November 15,
2023 order and affirm all other orders on appeal.

Affirmed in part; dismissed in part.
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