The 5Ws of Immigration Detention: Risks, Trends, and Current Policies Impacting
Noncitizen Clients

This program will delve into immigration and detention law. The panel will cover the nuts
and bolts of the process of apprehension by federal immigration authorities —who is
brought into detention, why they are being detained, and where people are ending up. The
panelists will discuss current detention policies, opportunities for bail and bond, and
different administrative and litigation options advocates can consider when seeking to
obtain a client's release.
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Overview

Who is subject to immigration detention and when/where
are they being detained?
Why (under what legal bases) are they being detained?

Where are people being held by ICE, and what are

challenges/best practices in term of representing clients in
|ICE custody?

What are the options for securing release from
immigration custody?




THE WHO, WHEN, AND WHERE:
APPREHENSION AND DETENTION
TRENDS AND STATISTICS




New Jersey Apprehensions




Female
Male

GUATEMALA
ECUADOR
MEXICO
COLOMBIA
HONDURAS
PERU

EL SALVADOR
DOMINICAN
REPUBLIC

BRAZIL
VENEZUELA

Basic Demographics

10%
89%
1077
998
997
417
370
355
267

266
204
185




Case Status

ACTIVE
3-Voluntary Departure Confirmed
8-Excluded /Removed - Inadmissibility
6-Deported /Removed - Deportability
8-Excluded/Deported /Removed
E-Charging Document Canceled by ICE
A-Proceedings Terminated
B-Relief Granted
O0-Withdrawal Permitted - 1-275 Issued
9-VR Witnessed
L-Legalization - Permanent Residence Granted

7-Died

2444
1502
1355
300
189
41
12

N D ND O




“Criminality”

3 Other Immigration Violator
60%

1 Convicted Criminal
18%

2 Pending Criminal Charges
2%




Municipal Police
Unknown

County Jail or Sheriff
Presumed Street Arrest
Federal Prison
County, General
State Prison
Out-of-State

Fugitive Operations
Port Authority

County Probation

USMs

Municipality, General

State Parole

State Police

Recorded Apprehension Landmarks

Apprehension Site
ICE ERO NEWARK
ICE ERO MOUNT LAUREL
ELIZABETH PD
NEWARK PD
NEW GENERAL AREA, NON-SPECIFIC
PLAINFIELD PD
ESSEX COUNTY JAIL
FORT DIX EAST, NEW JERSEY
NORTH BERGEN PD
MLN GENERAL AREA, NON-SPECIFIC

1350
590
328
240
222
170
143
109
98
97




1247A -
Immigration
Detainer -
Immigration
i Notice

1247G - Request
for Advance
Nofification of
Release, 161

1247A -
Immigration
Detainer - Notice
of Action (as of
May 2025), 758

Immigration Detainers

Detainer Facility
ESSEX COUNTY JAIL
MONMOUTH COUNTY JAIL
HUDSON COUNTY JAIL
PASSAIC COUNTY JAIL
UNION COUNTY JAIL
BERGEN COUNTY JAIL
NEWARK POLICE DEPT.
OCEAN COUNTY JAIL
MIDDLESEX COUNTY JAIL
MERCER COUNTY JAIL
MORRIS COUNTY JAIL
SOMERSET COUNTY JAIL
PATERSON POLICE DEPT
CAMDEN COUNTY JAIL
TRENTON POLICE DEPT
BURLINGTON COUNTY JAIL
PLAINFIELD POLICE DIVISION
ELIZABETH PD
FORT DIX FED.CORR.INST.
SOUTHWOOD STATE PRISON

91

77
77
65
54
51

43
42
41

39
39
19
19
18
17
16
13
13
13
11




THE WHY:
LEGAL BASES FOR DETENTION AND
REMOVAL UNDER IMMIGRATION LAW
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Criminal Custody vs. ICE custody

[
CRIMINAL ICE (“Civil” custody)

o1 Benefit of Jail Credits o1 Can be deported prior to the
-1 Completion of criminal case can conclusion of criminal case
increase client’s chances of . No Jail Credits
::Icizlfvmg bond and winning - Detention can be out of state.

o1 Housed within the State where
the criminal case is pending-
family and attorney visitation




Detention under INA 236

Discretionary and Mandatory Detention
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Discretionary Detention under 236

Pre-Order Detention: INA 236(a)/8 USC 1226(a)
Default provision for all subject to INA 240 proceedings
DHS can choose to detain or release
IJ has jurisdiction to consider bond

ROR authority debated; minimum amount $1500
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Mandatory Detention under 236

Pre-Order Detention: INA 236(c)/8 USC 1226(c)
Mandatory detention — IJ has no jurisdiction to consider bond

Cross references most, but not all, criminal grounds of
inadmissibility /deportability
Single CIMT ground requires one year sentence, does not include
DV /PFA violation ground

These grounds (mostly) require convictions
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Mandatory Detention — INA 236(c)

(c) Detention of criminal aliens

(1) Custody

The Attorney General shall take into custody any alien who-

(A) is inadmissible by reason of having committed any offense covered in section 1182(a)(2) of this title,

(B) is deportable by reason of having committed any offense covered in section 1227(a)(2)(A)(ii), (A)iii), (B), (C),
or (D) of this title,

(C) is deportable under section 1227(a)(2)(A)(i) of this title on the basis of an offense for which the alien has
been sentenced to a term of imprisonment of at least 1 year, or

(D) is inadmissible under section 1182(a)(3)(B) of this title or deportable under section 1227(a)(4)(B) of this title,
(E)(i) is inadmissible under paragraph (6)(A), (6)(C), or (7) of section 1182(a) of this title; and

(ii) is charged with, is arrested for, is convicted of, admits having committed, or admits committing acts which
constitute the essential elements of any burglary, theft, larceny, shoplifting, or assault of a law enforcement
officer offense, or any crime that results in death or serious bodily injury to another person

when the alien is released, without regard to whether the alien is released on parole, supervised release, or
probation, and without regard to whether the alien may be arrested or imprisoned again for the same offense.
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Criminal Grounds under Immigration Law

INA 212(a)/237(a) — grounds of inadmissibility and removability; used, inter
alia, to trigger removal (deportation) proceedings
Criminal grounds

Crimes involving moral turpitude

Controlled substance offenses

Aggravated felonies

Crimes of domestic violence

Firearms offenses

Crimes against children
Most (but not all) require a conviction (admission /finding /judgment of guilt +
imposition of punishment/penalty /restraint on liberty)

Statutory analysis usually required (e.g. categorical approach)
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a

Mandatory Detention Continued

“when released” — what does that mean?
See Nielsen v. Preap, SCOTUS 2019

But also note Matter of Garcia Arreola, 25 I&N Dec. 267 (BIA 2010) (pre-
TPCR releases)
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Impact of Criminal Matters on Relief from
Removal/Custody and Future Immigration Options

- Mandatory consequences
Outright bar from certain forms of relief, OR

Trigger for an additional waiver requirement
71 Discretionary consequences
o Impact on ability to return to the U.S. or seek lawful status in the future

o Impact on ability to obtain bond (more to follow)
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Other bases of detention

INA 241 and 235
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Post 240 Removal Order Detention

Post-Order Detention: INA 241 /8 USC 1251
Zadvydas v. Davis, 533 U.S. 678 (2001)

Authorized for 90-day “removal period” and then can extend another 90
day period after ICE custody review

At six month mark, removal is unlikely to be effectuated; if continued
detention is not reasonably necessary to effectuate removal, ICE cannot just
permanently or indefinitely detain someone in this circumstance

Is removal reasonably foreseeable?

Zadvdyas in the era of third-country removals
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Expedited Removal and Detention

Pre-Order Detention of “Arriving Aliens” and “Certain Other Aliens”

— INA 235(b)(1)/8 USC 1225(b)(1)
Mandatory detention — |J has no jurisdiction to consider bond
In theory, can request parole from ICE if pass CFl

Cannot seek bond even if pass CFl and placed in regular
proceedings (Matter of M-S-)
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Reinstated Removal and Detention

Johnson v. Arteaga Martinez (SCOTUS 2022) — INA 241(a)(6) does not
require bond hearing after 6 months for respondents in withholding-
only proceedings subsequent to a reinstated order

Up until then, we had Guerrero Sanchez in the Third Circuit
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THE WHERE:
LOCATING AND REPRESENTING CLIENTS
IN ICE CUSTODY
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Presumption of innocence

Presumption of release

Jail Credits

Remain in NJ (within jurisdiction of court)

NJ law controls access to court & counsel

ICE Civil Custody

+  Respondent’s burden to prove lawful presence &
eligibility for relief

+ Respondent must prove they’re not a flight risk
or a danger

+ No Jail Credit

+  No limitations on place of detention; No right to
prevent transfer

+ No right to counsel
+ No right to in-person court appearance

+ No right to appellate review
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Jail to ICE pipeline in New Jersey

Client
transported to
Elizabeth

Biometricsat arrest Client released from NJ — Detention Center
custody:

Data goes to national

databases. ICE comes to NJjail
e |CE gets info; no affirmative '\g May remain = 72 hours

action by NJ custodian required. Trial/ Plea

¢ |CE Detainer issued!
Client serves
. ) - sentence,
Motion to detain: Released by NJ:

Client remains in NJ Jail ICE arrives at NJ

jail/prison

NJ arrest cJP

N\

\
Client
transported to
other ICE
facility

Likely in notin NJ
Can be > 1 week until
client’s location
appears on the ICE
detainee locator
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What is an ICE Detainer?

DEPARTMENT OF HOMELAND SECURITY
U.8, immigraficn and Cusloms Enforcement

REQUEST FOR ADVANCE NOTIFICATION OF RELEASE
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"The detainer is a request that such
agency advise the Department, prior to
release of the [noncitizen], in order for
the Department to arrange to assume
custody, in situations when gaining
immediate physical custody is either
impracticable or impossible." 8 CFR

§287.7(a)

"[Wi1hile immigration detainers are an
important part of ICE’s efforts..., they are
not mandatory as a matter of law." ICE
Director Ragsdale (Feb. 2014).
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Limits on ICE

Detainers in NJ
I

0 In New Jersey, the use of ICE
detainers is limited by L 2026, c.5.
01 Detainers may be honored if:
1. Thereis a 1) current charge, 2)
prior adjudication or conviction, or
3) NGRI for a violent or serious
offense; OR
2. Conviction for indictable offense
within 5 yrs; OR
2. There is a final removal order
lodged with the jail.

01 Detainers authorize the custodian to
continue detention until 11:59 pm on
the original date of release.

0 Also: pursuant to 8 CFR 236.1,
287.7, 1236.1, state or federal
officials can only hold an alien for 48
hours based on DHS detainer request
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Finding people
in ICE Custody




How do | find my client in ICE custody?
| =

ice detainee locator

X
STEP 1: Find Client’s A-number

Al Images News Videos Shopping Forums  Web t More

— STEP 2: Determine Client’s
ICE | LS. Immigration and Customs Enforcement (.gov) Cou ntry of Birth

hitps://locator.ice.gov
-}

®

Online Detainee Locator System - ICE .
Search Page ... Use this page to locate a detainee who is currently in ICE custody or STEP 3: Use the ICE Detainee

been in U.S. Customs and Border Protection's custody for more than ... Locator

Locating Individuals in Detention
ICE operates the Online Detainee Locator System (ODLS) a public ...

29



Online Detainee Locator System
Search Page

Select a different languapge

[English v

Use this page to locate a detainee who is currently in ICE custody or who has been in U 5. Cusioms and Border Protection’s custody
for mo -

Online Detainee Locator System cannot search for records of persons under the age of 18.

Search by mbers

If you know the detainee's A-Number, ICE recommends you use the A-Number search. The A-Number must be exactly nine digits
long. If the A-Number has fewer than nine digits, please add zeros at the beginning. You are also required to select the detainee’s
correct Country of Birth. (* Required Field)

A-Number. *
A-Number

Country of Birth: *
— Select a Country -

Search by A-Numbser
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How do | find my client in ICE custody?
|

STEP 1: Find Client’s A-number=> CAN'T FIND IT?
0 Have you called the jail to ask for a copy of the detainer?

0 Have you reached out to client’s family? Friends?

Search ICE Detainee Locator by client's first and last name:
Try aliases
Try multiple (mis)spellings

Try reverse order of names

31
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Search by Biographical Information

When searching by name, a detainee's first and last names are reguired and must be an exact match (e.qg., John Doe
Doe or John Doe-Smith). When inputting a hyphenated last name into the Online Detainee Locator System, please inc
order for the locator to find the individual (e.g., Doe-Smith). You are also required to select the detainee's Country of Bi

Field)

First Mame: *
Last Name: *
Country of Birth: *

-- Select a Country --

Maonth: Day: Year:
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Clicking the hyperlink will give you
information on how to communicate
with your client at that facility.

33

33



]

PBNDS 5.7(J) = Legal Visits

https://www.ice.gov/doclib/detention-standards /2011 /5-7.pdf

1: “In visits referred to as ‘legal visitation,” each detainee
may meet privately with current or prospective legal
representatives and their legal assistants. Legal visits may
not be terminated for routine official counts.”

2: “Each facility shall permit legal visitation seven days a
week, including holidays, for a minimum of eight hours per
day on regular business days (Monday through Friday), and
a minimum of four hours per day on weekends and
holidays...”

Virtual Attorney Visitation Information:
https://www.ice.gov/detain/detention-facilities/vav

5: “While identification by A-number is preferable, a
facility may not require legal representatives and
assistants to submit a detainee’s A-number as a condition
of visiting. Where the legal representative or assistant
provides alternative information sufficient to reasonably
identify the specific detainee, the facility shall make a
good-faith effort to locate a detainee”

8: “...Attorneys representing detainees on legal matters
unrelated to immigration are not required to complete a
Form G-28..."

10: “The facility’s written legal visitation procedures must
provide for the exchange of documents between a
detainee and the legal representative or assistant, even
when contact visitation rooms are unavailable. “
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Legal Visits in ICE Custody

4W:s of ICE visitation:

Perf. Based Natl. Det. Stds. (2011, rev’d 2016).

https://www.ice.gov/doclib /detention-
standards /2011 /pbnds2011r2016.pdf
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To schedule a legal call or visit (NJ/MVPC):

(B
MOSHANNON VALLEY PROCESSING CENTER ELIZABETH CONTRACT DETENTION FACILITY
(“Moshannon” or MVPC) (“EDC")

(908) 352-3776 (ext. 6310)

DELANEY HALL
Use ERO eFile:

Other facilities:

Have on hand:
Client’s full name

Client's A# (alien registration number)
Your availability
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Scheduling a visit at other f

L ER)
acilities
U.S. Immigration

and Customs
Enforcement

Enforcement and Removal Operations

Call 1-866-DHS-2-ICE to report suspicious activity Report Crime

Homeland

ERO eFile

ICE's Enf tand Removal

 ERO eF i, to create a uniform platform for the filing of electronic

he oflegalvisit 3 's Detention

cheduler (DFAS) y a

law students and law g under their supervisian.

representatives may register for ERO eFile accounts and.

Even though particip: voluntary, ERO

or through reguiar mail

current processes of having o file G2 via in-person, by email or facsimile

1S) or US. € (cep).
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Navigating Out-of-State Defense Clients

71 Right to public defense counsel
o1 Right to appear in court

o Advocacy /litigation
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Right to Counsel: Immigration Couris

The right to counsel established in Gideon applies only in
criminal proceedings. Immigrants facing removal are not entitled
to appointed counsel - this includes children and people with
mental health diagnoses.

8 USC §1362 Right to counsel:

In any removal proceedings before an immigration judge...

the person concerned shall have the privilege of being
represented (at no expense to the Government) by such
counsel... as he shall choose.
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Kids in the Court

“I've taught immigration law literally to 3-
year-olds and 4-year-olds. It takes a lot of
time. It takes a lot of patience. They get it.
It’s not the most efficient, but it can be done.”

Deposition of Immig. Judge Jack Weil.
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Right to Counsel: State Couri— Superior Court

Gideon v. Wainwright, 372 U.S. 335 (1963)
In re Gault, 387 U.S. 1 (1967)

N.J.S.A. 2A:158A-3: There is hereby established in the Executive Branch of the State Government the
Office of the Public Defender.

N.J.S.A. 2A:158A-5: It shall be the duty of the Public Defender to provide for the legal representation of any
indigent defendant who is formally charged with the commission of an indictable offense...
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Right to Counsel: State Couri— Municipal Courts

NJSA 2B:24-7a. The municipal public defender shall represent an indigent defendant charged in municipal court with a
crime as specified in N.J.S.2B:12-18 or, if in the opinion of the municipal court there is a likelihood that the defendant, if
convicted, of any other offense will be subject to imprisonment or other consequence of magnitude, the municipal public

defender shall represent an indigent defendant.

PDP max sentence = 30 days
DP max sentence = 6 months
NJSA 2C:43-8

Rodriguez v. Rosenblatt, 58 N.J. 281 (1971): "Indeed, whenever the
particular nature of the charge is such that imprisonment in fact or other
consequence of magnitude is actually threatened or is a likelihood on
conviction, the indigent defendant should have counsel assigned to him..."

Newark Muni Court 2>

If you or your relative are in immigration custody, please contact the
Court ( ) for assistance. All incarcerated
individuals, including people in immigration detention, are entitled
to representation by the municipal public defender during the time
that they are detained, without the need for a separate ability-to-
pay hearing, until or unless they are released. You will be provided
with the contact information for the municipal public defender upon
request.
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NJ Pre-Padilla

“[T]the issue is whether it is ineffective assistance of counsel for counsel
to provide misleading, material information that results in an uninformed
plea, and whether that occurred here.”

State v. Nunez-Valdez, 200 N.1. 129, 139140 (2009).

In NJ, before March 31, 2010, false or misleading advice about
immigration consequences may constitute reversible error. This includes
advice that there is a possibility of deportation when deportation is a
certainty. The omission of immigration advice may not be sufficient to
prove error.
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“It is time to dispel the notion that
immigration law is too obscure or
intricate for criminal defense attorneys
to navigate.

When it comes to immigration
consequences of criminal convictions,
the rules are not so complex as to justify
avoidance.

These are not unapproachable doctrines,
and they must no longer be treated as
criminal law’s third rail.”

State v. Hernandez-Peralta, 261 N.J. 231,
338 A.3d 64 (2025) (Noriegaq, J., dissenting)
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Padilla: A Baseline For Effective Representation

Information on the “succinct, clear, and explicit” immigration
consequences of a criminal conviction is constitutionally required to
constitute effective representation. The triggering of any ground
which can be “easily determined from reading the removal statue’
may be found to be succinct, clear and explicit.

Padilla v. KY, 559 U.S. 356

(2010).

Padilla obligations are not retroactive to convictions finalized on or

prior to March 31, 2010.
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Right to Court Access
|

“The Court finds a causal connection between ICE/MVDC's action in detaining the charged individual and
assuming custody, MVDC's refusing remote court attendance, and the resultant deprivations attributable to
MVDC's denial of access to attend hearings remotely at the detention center.

Primary custody remains vested in the sovereign that first arrests the individual until it relinquishes its
priority by, e.g., bail release, dismissal of the state charges, parole release, or expiration of the sentence.
Primary jurisdiction can be relinquished by operation of law or by the mutual agreement of the two
custodial jurisdictions. Thus, the sovereign with primary jurisdiction may elect under the doctrine of comity
to relinquish it to another sovereign, if the sovereign accepts.

The Court finds that when ICE assumes legal authority over an individual, it includes responsibility for the
individual's rights and protections. Indeed, the institution with legal and physical custody of an individual is
best situated to ensure the individual's civil rights remain intact.”

Doe v. U.S. Department of Homeland Security, No. 24-259, 2025 WL 360534 (W.D. Pa. Jan. 31, 2025)
(internal quotation marks and citations omitted).
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Pending NJ Supreme Court Appeals

A-58-24 State v. Fernando J. Garcia-Moronta (090118)

If a defendant is in custody of U.S. Immigration and Customs Enforcement, can the
trial court issue a bench warrant for the defendant’s failure to appear in person for
his arraignment, and can the defendant appear telephonically for court
proceedings?

A-57-24 State v. Jesus E. Reyes-Rodriguez (090313)
Read Appellate Opinion A-3168-23
If a defendant is deported, but participates in court proceedings remotely, can the

trial court issue a bench warrant for the defendant’s failure to appear in person, and
can the defendant appear remotely for trial?
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RPC 1.2(a): Allocation of Authority

A lawyer shall abide by a client's decisions concerning
the scope and objectives of representation . . . and as
required by RPC 1.4 shall consult with the client about
the means to pursue them.

Alawyer may take such action on behalf of the client as
is impliedly authorized to carry out the representation. .

In a criminal case, the lawyer shall consult with the
client and, following consultation, shall abide by the
client's decision on the plea to be entered, jury trial, and
whether the client will testify.

RPC 1.3. Diligence

A lawyer shall act with reasonable diligence and
promptness in representing a client.

A note on ethical obligations to clients in ICE custody

RPC 1.4. Communication

(a) A lawyer shall fully inform a prospective client of
how, when, and where the client may communicate
with the lawyer.

(b) A lawyer shall keep a client reasonably informed
about the status of a matter and promptly comply
with reasonable requests for information.

(© A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make
informed decisions regarding the representation.

(d When a lawyer knows that a client expects
assistance not permitted by the Rules of Professional
Conduct or other law, the lawyer shall advise the
client of the relevant limitations on the lawyer's
conduct.
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THE WHAT:
OPTIONS TO SEEK RELEASE FROM
IMMIGRATION CUSTODY
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Seeking Release: Bond and Habeas
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Bond Hearings

The Process

Detained respondent can request custody review at time of
detention and usually get bond hearing scheduled for first MCH

After that, can file bond motion + supporting evidence at any time
Subsequent bond hearings via motion for custody redetermination

Bond proceedings are separate from removal proceedings
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Bond Hearings

The Substance

In a typical 236(a) bond hearing, noncitizen bears the burden of showing
that s/he is not a danger to the community or flight risk, Matter of Guerra,
24 I&N Dec 37 (BIA 2006)

Judges consider nature and circumstances of arrests and convictions, Matter
of Siniauskas, 27 1&N Dec 207 (BIA 2018)

Proof: evidence of address/residence, evidence of work/tax history and
family ties, evidence of rehab if applicable, evidence of community service,
evidence of relief eligibility
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Bond Hearings — In Practice

Very hard to obtain these days, but not completely impossible

If the noncitizen has an open criminal case — highly unlikely they will receive
a bond

Non-criminal “negative” discretionary factors increasingly being used to “no
bond” people

RAP sheet is viewed entirely different in the eyes of a criminal judge and
an immigration judge
Judges consider nature and circumstances of arrests and convictions, Matter of
Siniauskas, 27 1&N Dec 207 (BIA 2018)

Driving under the influence is a significant adverse consideration in determining
whether an alien is a danger to the community in bond proceedings (Id.)

Domestic violence arrests alone are usually considered a significant adverse
consideration
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BIA — flurry of cases on bond

Choc-Tut: While an Immigration Judge may consider a State court’s decision as to
dangerousness and the amount of bail that was set in criminal proceedings, an
Immigration Judge does not owe a State court custody order deference in
immigration bond proceedings

E-Y-F-G-: A grant of withholding of removal that is pending on appeal does not
justify release on bond where the factors regarding flight risk weigh strongly
against release on bond

Akhmedov: significant discrepancies regarding whether the respondent lives in
New York or Michigan and his past failure to file timely change of address
notices with the Immigration Court, when considered in the totality of the
circumstances, demonstrate that the respondent is a flight risk and does not
warrant release on bond

Dobrotvorskii: Immigration Judges may take into consideration all relevant and
probative evidence, regardless of which party filed it, to determine if the
evidence establishes custody factors
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The Big Two: Q Li and Yajure Hurtado

Matter of Q Li: “an applicant for admission who is
arrested and detained without a warrant while arriving in
the United States, whether or not at a port of entry, and
subsequently placed in removal proceedings is detained
under section 235(b) of the INA, 8 U.S.C. § 1225(b), and
is ineligible for any subsequent release on bond under
section 236(a) of the INA, 8 U.S.C. § 1226(a).”

Does not matter that Q Li was initially paroled, nor that
she was placed in regular 240 proceedings and not
expedited removal
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Yajure Hurtado

Matter of Yajure Hurtado: “Based on the plain language of section
235(b)(2)(A) of the Immigration and Nationality Act, 8 U.S.C. §
1225(b)(2)(A) (2018), Immigration Judges lack authority to hear
bond requests or to grant bond to aliens who are present in the
United States without admission.”

Statute at issue is INA 235(b)(2)(A): Subject to subparagraphs (B) and
(C), in the case of an alien who is an applicant for admission, if the
examining immigration officer determines that an alien seeking
admission is not clearly and beyond a doubt entitled to be admitted,
the alien shall be detained for a proceeding under section 122%a of
this title. (emphases added)
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Post-Yajure landscape

Litigation challenging this is pending (Maldonado Bautista v. DHS —
various orders so far)

Buenrostro-Mendez v. Bondi (5th Cir. 2026)
Herrera Avila v. Bondi (8th Cir. 2026)

Buele Morocho v. Warden Philadelphia FDC (3d Cir — oral
arguments on May 11%)
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Habeas Petitions
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Immigration Habeas Petitions
|

“[T]he writ of habeas corpus shall not extend to a prisoner
28 U.S.C. § 2241(c)(3) unless [h]e is in custody in violation of the Constitution or laws
or treaties of the United States...”
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Big Picture: Issues Checklist

Is this person in custody?
Is this person subject to ongoing removal proceedings?

Has this person been granted any relief by federal immigration authorities?

Is this person subject to any form of supervision by federal immigration authorities?
How and where was this person apprehended by ICE?

Did ICE provide the person with any process prior to apprehending them? Given the
posture of this person’s case should they have been provided with process?

Is this individual subject to detention?

Woas the DHS correct in determining the statute of detention?
Is there something about this individual that would make their detention unlawful?

How many times and under what circumstances has this person been detained?

How long has the person been detained this time around?

What does this person need? (Remedies are usually release or process - bond hearing)
Does this individual require emergent or interim relief while the petition is pending?
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Typical Claims

Pre-Order

Statutory misclassification, particularly for
people who entered without inspection

Unlawful revocation of release on parole

Mandatory detention has become
unconstitutionally prolonged. See Demore v.
Kim, 538 U.S. 510 (2003); Jennings v.
Rodriguez, 583 U.S. 281 (2018).
(Differentiate from discretionary detention,
see Borbot v. Hudson Cty. Correctional
Facility, 906 F.3d 274 (3d Cir. 2018)).

Statutory protections and due process
(TVPRA, VAWA, adjustment...)

Post-order

Unlawful revocation of release,
particularly for OSUP.

Prolonged detention and removal is not
reasonably foreseeable. See Zadvydas v.
Davis, 533 U.S. 678 (2001)
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Statute of Detention Helps Determine the Claim(s)
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Statute of Detention Helps Determine the Claim(s)

Is the petitioner still in removal
proceedings?
Is the person currently in 240
proceedings or asylum-only
proceedings?
Is there an appeal of an
immigration judge pending?
Has the non-citizen left and

returned since the order of
removal?

Is the petitioner subject to a final
order of removal?
Is there an administrative final
order (expedited removal, final
administrative removal order,
reinstated removal order)?
Have all appeal times run2
Is there an order of protection from
removal (CAT or withholding)?

Can the petitioner be removed to
their country of origin?
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Put another way...
1|

8 U.S.C. 1225(b)(1)(B)(ii) (credible fear
during expedited removal process)
“Full” proceeding with opportunities to seek relief 8 U.S.C. 1225(b)(2)(A) (not yet inspected or
and protection from an 1J and appeal the admitted)
decision to the BIA 8 U.S.C. 1226(a) discretionary detention)
8 U.S.C. 1226(c) (mandatory detention)
8 U.S.C. 1231(a) (post final order)

Removal Proceedings or “240
Proceedings”

DHS can issue an Expedited Removal Order to
Expedited Removal Proceedings anyone who has been in the United States for less 8 U.S.C. 1225(b)(1)(B)(iii)(IV)
than 2 years

Limited proceedings for individuals with
Withholding-Only Proceedings Reinstated Removal Orders or Final
Administrative Removal Orders

8 U.S.C. 1231(a)(2)
8 U.S.C. 1231(a)(6)
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Method of Detention Helps Determine the Claim(s)
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Length of Detention Helps Determine the Claim(s)
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What should be included in a petition?

28 USC 2242 requirements: Jurisdiction and Venue
“signed and verified by the person .
for whose relief it is intended or by Parties
someone acting in his behalf.” Exhaustion
“allege the facts concerning the Legal Background
applicant’s commitment or detention,
the name of the person who has Statement of Facts

custody over him and by virtue of

what claim or _authority, if known.” Claims for Relief

Subject to FRCP rules for amending Prayer for Relief
or supplementing pleadings (and Verification
local rules)

$5 Filing Fee
Civil Cover Sheet
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Should the petitioner seek emergent or interim relief?

o1 Order to Show Cause 0 Medical vulnerabilities
o1 Temporary Restraining Order o1 Preventing Transfer
0 Preliminary Injunction 0 Third-country removal

71 Motion to expedite

71 (Motion to enforce)
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What evidence might | include with a habeas
petition or interim relief request?

-1 ICE Detainee Locator

1 Declaration(s) — petitioner and/or plan for release

-1 Copy of the Notice to Appear (“NTA”) or other Immigration Records
Secure Release Portal:

o1 Order of Supervision (“OSUP”) or Custody Determinations

=1 Administrative or criminal warrants

1 Medical records (redact!)
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Available Remedies
|
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Know your local rules, individual rules, and standing orders!
e

N RIRRSIVA [ hitps://www.njd.uscourts.gov /sites /nid /files/Amended
S StandingOrder2026-02.pdf

IT IS ORDERED, effective immediately, that any individual, counsel or pro se, who files a
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2241, with a request for a temporary restraining
order seeking, infer alia, immediate release from immigration detention and custody within this District
must alert the Court of such filing by simultancously:

(1) electronically filing the petition through the Court’s ECF system and
(2) emailing the ptiton to: emergentimmhabeas@njd.uscourts.gov and
usanj-habeascases@usdoj.gov: and it i futher
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CHAPTER 1 W

INTRODUCTION: IMMIGRATION DETENTION SYSTEM -

This chapter includes:

§ L1 Introduction to Immigration Detention .............cccceeveviieeeriiieeesriiieeeeriieeeeeeneeenn 1
§ 1.2 How Immigration Detention Affects a Case........ccooueeviiieniiieiniiieinieeeieeeeeee, 5
§ 1.3 Purpose of This Manual ..........c..ceeeeeiiieiiriiireiiiiee et eeraee e enaee s 6
§ 1.4 Contents of This Manual .............coooeiiiiiiiiiiiiiiiicieee e 7

§ 1.1 Introduction to Immigration Detention

The detention of immigrants in the United States began in the 1890s at Ellis Island Immigration
Station in New Jersey and has continued in different configurations, targeting different
populations, through the present day.' Currently, immigration detention exists across the country
under the U.S. Department of Homeland Security (DHS) policy of detaining noncitizens in
federal or contracted jails during their removal proceedings. Most of these detention facilities are
owned or operated by for-profit corporations. While the states of Texas, Louisiana, Arizona,
Georgia, and California house the largest number of detained people today, almost all U.S. states
and territories have at least a facility for immigration detention.’

Prior to 1996, immigration detention was limited in scope.’ But with the growth of the U.S.
prison system in the 1980s and 1990s, contemporary immigration detention began to expand in
turn.* Indeed, the immigration detention system heavily tracks the troubling growth and trends of
incarceration in the criminal system. In 1996, Congress enacted legislation that dramatically
increased the use of immigration detention. The Antiterrorism and Effective Death Penalty Act
(AEDPA) and the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)
expanded mandatory detention without bond to large categories of noncitizens.” These laws also
subjected any noncitizen, including lawful permanent residents, to detention and deportation.

After the attacks of September 11, 2001, the U.S. Immigration and Naturalization Service (INS)
was divided into Immigration and Customs Enforcement (ICE), Customs and Border Protection
(CBP), and U.S. Citizenship and Immigration Services (USCIS). These agencies moved from the
Department of Justice (DOJ) to the newly created Department of Homeland Security. At that

! Freedom for Immigrants, 4 Short History of Immigration Detention, https://www.freedomforimmigrants.o
rg/detention-timeline.

2 Transactional Records Access Clearinghouse (TRAC), Detention Facilities Average Daily Population,
https://trac.syr.edu/immigration/detentionstats/facilities.html.

3 See, e.g., Detention Watch Network, Immigration Detention 101, https://www.detentionwatchnetwork.org
/issues/detention-101.

4 1d.

5 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (Apr. 24,
1996); Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104-208, 110 Stat.
3009-546 (Sept. 30, 1996).
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time, the U.S. immigration detention system held about 20,000 people per day.® Since then,
immigration detention in the United States has steadily increased, with the largest detained
population occurring under the Trump administration.” In August 2019, immigration detention
facilities collectively held more than 56,000 people per day at times, with more than 200 facilities
nationwide by 2020.*

When the COVID-19 pandemic reached the United States in early 2020, the Trump
administration was forced to detain fewer people and release many from custody pursuant to
court orders.’ By November 2020, roughly 16,000 noncitizens were detained per day, the fewest
in more than two decades. ' Nonetheless, from April to August 2020, people in ICE detention
were 13 times more likely to contract COVID-19 than the average U.S. resident.'!

Since taking office in early 2021, President Biden has signed several executive orders reversing
many Trump administration policies, but not the use of private prisons for immigration detention
or reducing the existence of prolonged detention in the immigration context. Instead, the rising
number of detained people (up to approximately 36,300 as of August 2024'?) and prioritization of
private prison companies'* over migrant lives illustrate the Biden-Harris administration’s
backsliding on immigration detention issues

Regardless of the administration, advocates have continued to work proactively to reduce
immigrant detention in the United States, with the long-term goal to eventually abolish it.'*
A. Detention profiteers

A handful of private for-profit prison corporations are deeply invested in immigration detention
and spend considerable resources on advocacy to defend and expand ICE detention. As of
January 2020, over 80 percent of people in ICE detention were held in facilities owned or

¢ Congressional Research Service, Immigration-Related Detention: Current Legislative Issues (Jan. 12,
2012), https://fas.org/irp/crs/RL32369.pdf.

" TRAC, ICE Detainees, (Part A. ICE Detainees by Date and Arresting Authority), https://trac.syr.edu/imm
igration/detentionstats/pop_agen_table.html.

8 Eunice Hyunhye Cho et al., Justice-Free Zones: U.S. Immigration Detention Under the Trump
Administration (Apr. 2020), https://www.aclu.org/report/justice-free-zones-us-immigration-detention-
under-trump-administration.

° Brennan Center, Immigration Detention and Covid-19 (Mar. 27, 2020), https://www.brennancenter.org/ou
r-work/research-reports/immigration-detention-and-covid-19.

10 TRAC, ICE Detainees (Part A. ICE Detainees by Date and Arresting Authority), https:/trac.syr.edu/imm
igration/detentionstats/pop agen_table.html.

! Tahirih Justice Center, Institutional Injustice: The Impact of the COVID-19 Pandemic on Immigration
Detention (July 2021), https://www.tahirih.org/pubs/institutional-injustice/.

12 TRAC, ICE Detainees, (Part A. ICE Detainees by Date and Arresting Authority), https://trac.syr.edu/im
migration/detentionstats/pop_agen_table.html.

13 See, e.g., Jose Olivares, The Appeal, Investigators Wanted to Close an Abusive ICE Facility. Biden’s
Administration Extended Its Contract (Jul 2024), https://theappeal.org/biden-admin-extended-contract-
abusive-ice-detention-center/.

14 Freedom for Immigrants, Why Freedom for Immigrants believes in abolishing immigration detention,
https://www.freedomforimmigrants.org/why-abolition.

2 Chapter 1


https://fas.org/irp/crs/RL32369.pdf
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://www.aclu.org/report/justice-free-zones-us-immigration-detention-under-trump-administration
https://www.aclu.org/report/justice-free-zones-us-immigration-detention-under-trump-administration
https://www.brennancenter.org/our-work/research-reports/immigration-detention-and-covid-19
https://www.brennancenter.org/our-work/research-reports/immigration-detention-and-covid-19
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://www.tahirih.org/pubs/institutional-injustice/
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html
https://theappeal.org/biden-admin-extended-contract-abusive-ice-detention-center/
https://theappeal.org/biden-admin-extended-contract-abusive-ice-detention-center/
https://www.freedomforimmigrants.org/why-abolition

Detention & Bond: Defending Noncitizens in Immigration Custody
July 2024

| Jeydey)

managed by private prison companies.'’ The private prison industry has spent more than $25
million lobbying lawmakers and federal agencies over the past ten years.'® CoreCivic and the
GEO Group, the two largest companies, receive more than half of the ICE detention contracts that
go to the private prison industry, and over recent years ICE contracts have amounted to 25
percent of revenues for both CoreCivic and the GEO Group. "’

Private prison corporations and ICE look for cash-strapped counties and rural regions to pitch
new contracts and new facilities, and they fight aggressively against state and local laws that seek
to limit immigration detention. These companies also frequently repurpose state or federal
criminal system prisons that have closed, for use in immigration detention.'® These same
companies, particularly GEO, are also the same private actors securing federal contracts for ankle
monitors, which many advocates refer to as electronic incarceration.

In January 2021, President Biden issued an executive order aiming to end the use of private
prisons by the U.S. Department of Justice (i.e., the Bureau of Prisons).'” However, the order did
not extend to DHS or immigration detention. Instead, the Biden administration elected to
continue its legal challenge to California and New Jersey’s state law restricting the use of private
prisons,? and to continue seeking new facility contracts with private prison companies.

Nevertheless, it is worthwhile to note that non-private, government-run facilities are also wrought
with serious health and safety concerns and are also motivated by profits. For example, county
jails which rent out bed space to ICE pursue these contracts to increase their incarceration budget.

From an abolitionist perspective, the goal is to move away from detention in a// its forms.

B. Abolition

As the movement against mass incarceration has gained steam, decarceration efforts in the
immigrant justice space have grown as well. Across the country, advocates have fought to close
detention centers and free the people inside. The leadership and activism of people detained by

15 Jesse Franzblau, “National Immigrant Justice Center: Phase out of Private Prisons Must Extend to
Immigration Detention System,” (Jan. 28, 2021), https://immigrantjustice.org/staff/blog/phase-out-private-
prisons-must-extend-immigration-detention-system.

16 1d.

7 ACLU, NIIC, and HRW, Justice-Free Zones: U.S. Immigration Detention Under the Trump
Administration, (Apr. 2020), https://immigrantjustice.org/sites/default/files/content-type/research-
item/documents/2020-04/Justice-Free%20Zones Immigrant Detention Report ACLU-HRW-NIJC April-
2020.pdf.

8 ILRC and DWN, Carceral Carousel, (May 23, 2023), https://www.ilrc.org/resources/carceral-carousel.
19 Claire Hansen, “Biden’s Order Aiming to End Use of Private Prisons Excludes Immigrant Detention
Facilities,” US News and World Report, Jan. 26, 2021, https://www.usnews.com/news/national-
news/articles/2021-01-26/bidens-order-aiming-to-end-use-of-private-prisons-excludes-immigrant-
detention-facilities.

20 See United States v. California, No. 20-56304 (9th Cir. 2021) (striking down California’s “People not
Profit,” law known as A.B. 32, codified at Cal. Pen. Code §§ 5003.1, 9500 et. seq.); CoreCivic, Inc. v.
Murphy, No. 23-967 (D.N.J. Aug. 29, 2023) (Biden-Harris administration filed a statement of interest in
this case against New Jersey’s private prison ban: N.J. Stat. § 30:4-8.15).
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ICE and CBP, in organizing actions and hunger strikes and lawsuits, is pivotal to challenging the
detention system.

For many years now, immigrant communities and advocates have fought to abolish the need for
an immigration detention system. In July of 2018, these efforts accelerated as a fervor to abolish
ICE erupted throughout the nation, when images of children in cages began to flood social media
feeds and circulate through the 24/7 news cycle. Activists occupied public space outside ICE
offices in cities such as Portland, San Francisco, Los Angeles, and New York to demand the
immediate release of the children and their families, most of which were Central American
refugees fleeing economic and political repression. Hundreds of thousands filled the streets
demanding that these migrant families be reunited and released, and for the federal government to
abolish ICE itself, which in its current evolution had been in operation for a little over 15 years at
the time.

While legal measures to shrink or eliminate ICE itself have not yet resulted in concrete policy
measures, organizing against [CE’s detention centers has grown. As communities fight to close
detention centers, they also fight for the release of all those detained inside, and for continuing
legal and social support for those freed. These demands are frequently framed in the
“divest/invest” framework, where advocates ask to divest government resources from detention,
and instead invest in community-based social services such as housing and mental health
services.

Advances in the fight for abolition are not possible without the leadership of incarcerated people
who have organized themselves. It has been their courage and vision that ignites the outside
organizing and advocacy. Organizers who are incarcerated must always play a leading role in
guiding the strategy for both rapid-response actions and long-term fights.

As of 2021, several states have now passed laws banning immigration detention or private
prisons. As mentioned earlier, the Biden administration shamefully sided with private prison
companies in federal court and blocked AB 32 (2019) in California and AB 5207 (2021) in New
Jersey.

e In 2017: California outlawed future detention contracts with ICE or extension or
expansion of existing contracts, as well as contracts with private prisons companies for
immigration detention, and in 2019, California enacted a law to close and prevent all
private prison operations, including immigration detention.

e In 2019: Illinois banned private prisons, including civil detention.
e In 2021: Washington banned for-profit detention centers.

e In 2021: New Jersey banned new detention contracts with ICE.

Importantly, these laws and other national efforts to pass federal bills to scale back on detention,
and efforts to defund DHS, all have the long-term goal of abolition. Abolition in this context
means shifting away entirely from immigration detention in all its forms, regardless of whether
the contract is private or government-run and including electronic incarceration. It means
divesting from detention and instead freeing people so that they can fight their immigration cases
from the safety of their communities, and for those who do not yet have a safe place like recently
arrived asylum-seekers, investing in community-based programs instead of ankle monitors and
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constant surveillance.”' The modern-day immigration detention system is an outgrowth of mass
incarceration. An end to this unnecessary system is possible.
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§ 1.2 How Immigration Detention Affects a Case

Few noncitizen populations are excluded from immigration detention, as ICE has authority and
discretion to detain any immigrant charged with an immigration violation.?? Immigrants in
detention include adults, children, undocumented immigrants, immigrants with lawful status,
survivors of torture, asylum seekers, refugees, and other vulnerable groups. Most immigrants held
in detention have no criminal record.” Those with past convictions endure a second punishment
in immigration detention after completing their criminal sentences.

Once ICE detains someone, if the person is not subject to mandatory detention, ICE will
determine a bond amount based on whether they perceive the person to be a “flight risk” (i.e., the
likelihood of the person appearing for their removal hearings) or a “danger to the community” if
they were released (sometimes referred to as “threat to public safety”).*

If you are representing a client who is detained by ICE, your priority should be to get them
released from detention through bond or other measures. Abuses in detention are common and
confinement takes a psychological, and sometimes physical, toll on people.?® The treatment of
detained people is governed by a national set of Performance-Based National Detention
Standards.?® However, the standards are not binding and adherence to them may vary. Watchdog
reports on immigration detention detail a litany of abuses, from inadequate health care, neglect,
and physical and sexual abuse to inability to visit with family members, problems with phone
access, and interference with access to counsel.?’

Aside from the psychological and financial impacts of detention on your client and their family,
detention will also make the case much more difficult to litigate. It is harder to reach a detained
client on short notice, difficult to get forms and applications signed, and the client is much less
able to do important work on the case, such as gathering evidence or letters of support, because
they are imprisoned. Also, the immigration court puts the cases of people in detention on a fast-
track system. The person’s removal hearings and appeals will come up rapidly. This gives you
less time to prepare, which can affect the outcome of the case.

2! For more on alternatives to detention, see § 5.5.

228 CFR § 236.1(b).

2 TRAC, Immigration Detention Quick Facts, https://trac.syr.edu/immigration/quickfacts/.

24 8 CFR § 236.1(c)(3).

3 See, e.g., American Oversight, Conditions in Migrant Detention Centers, https://www.americanoversight.
org/investigation/conditions-in-migrant-detention-centers.

26 The Performance-Based National Detention Standards, most recently revised in 2016, are available at
U.S. Immigration and Customs Enforcement, “2011 Operations Manual ICE Performance-Based National
Detention Standards,” https://www.ice.gov/detention-standards/2011. Note that different facilities may
adhere to different versions of the detention standards. Advocates should refer to the contract of a given
facility to see which version of the standards govern.

%7 For more information regarding conditions of confinement, see Detention Watch Network, Detention
Oversight, https://www.detentionwatchnetwork.org/issues/detention-oversight.
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If the bond amount set by ICE is too high for your client to pay, or if ICE did not provide a bond,
the detained individual can request a “bond redetermination” hearing before an immigration
judge.?® During that hearing, the judge will make an independent decision on the flight risk and
public safety questions and set a bond that could be lower, higher, or the same as the one initially
set by ICE. By statute, the immigration judge must set a bond that is at least $1,500.%° But they
can order the release of the detained individual on their “own recognizance” (release with no
payment of bond) which is referred to in the statute as “conditional parole”.** The judge may also
deny bond altogether if they determine that the risk of flight or danger to the community is too
high. In the case of bond denial or a bond that is too high by the immigration judge, the detained
person can appeal to the Board of Immigration Appeals (BIA).

If ICE denied bond because they determined your client was subject to mandatory detention, you
can challenge this before an immigration judge and the BIA as well.*'

If you can bond your client out of detention or advocate successfully for an alternative to
detention for your client, your case strategy can change significantly. First, the case slows down
tremendously, and the case is moved to the non-detained docket. You will now have an
opportunity to build a case with your client and their family members and other supporters
outside of the time and location constraints of detention. For example, it is now possible to have
family meetings. Your client can also seek evidence to support their case, and they can start to
build positive equities by obtaining employment or taking steps toward rehabilitation. The
passage of time can help strengthen your client’s immigration case and might lead to new
avenues of relief. Ultimately, your client will have more time to prepare and is more likely to
have more people to support them when it is time to present their case before the court.

§ 1.3  Purpose of This Manual

This manual is designed to assist attorneys, DOJ-accredited representatives, paralegals,
volunteers, and other staff supporting detained immigrants, including but not limited to those
working as immigration advocates at nonprofit agencies and private law firms, whether on a
regular or pro bono basis. We believe that practitioners with varying levels of experience
representing or working in solidarity with detained noncitizens will find this manual useful.

Please note that this manual focuses on adult detention, although Chapter 3 is dedicated to youth
detention specifically, which reviews how youth may find themselves in detention and covers
some of the detention and bond practices, procedures, and forms of relief applicable to detained
juveniles in immigration proceedings.*?

Immigration detention poses special challenges in removal defense. We hope this resource will
assist you in zealously advocating on behalf of detained immigrants and getting as many clients
out of this system as possible.

28 8 CFR § 1003.19.

2 INA § 236(a)(2)(A).

30INA § 236(a)(2)(B).

3L See Matter of Joseph, 22 1&N Dec. 799 (BIA 1999); see also Zadvydas v. Davis, 533 U.S. 678 (2001).
32 For more information on youth detention, see Special Immigrant Juvenile Status and Other Immigration
Options for Children & Youth (ILRC 2021).
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COVID-19 NOTE: In 2023, Biden and the Center for Disease Control ended the COVID-19
Public Health Emergency, even while COVID-19 continues to impact communities across the
U.S., including people in detention. In turn, ICE’s policy regarding COVID-19 has shifted too.
While COVID-19 may no longer be in the national spotlight, COVID-19 and other infectious
diseases have a distinct, negative implications for detained immigrants. ICE detention centers
have been hotbeds of infection.*® To the extent that the COVID-19 is still affecting the detention
and bond processes and procedures that we discuss in this manual, we will identify those issues in
the chapters that follow. Because the spread of COVID-19 is ongoing and evolving, we urge
practitioners to investigate agency practices, court closures, and timelines related to immigration
detention and COVID-19 on a continuous basis.

§ 1.4 Contents of This Manual

This manual contains eight chapters and an appendix of referenced documents and sample
materials. Chapters 2 through 3 discuss how adults and youth end up in immigration detention,
including the rights and recourse detained individuals have notwithstanding their condition of
confinement. Chapters 4 through 9 provide detailed information on the practices, procedures,
and forms of relief available to detained noncitizens, as well as considerations and best practices
for representing clients in detention and in custody determinations and custody redetermination
hearings (i.e., “bond proceedings” or “bond hearings”).

Please refer to these chapters for substantive coverage of the following topics:

CHAPTER 1, INTRODUCTION: IMMIGRATION DETENTION SYSTEM, includes some historical
and contemporary background on immigration detention in the United States, as well as
information on the contents of this manual and how to use it.

CHAPTER 2, HOW ADULTS WIND UP IN IMMIGRATION DETENTION, explains how the various
components of DHS may be involved in finding, apprehending, and detaining adults, as well as
the role of local and state criminal legal systems in transferring people to ICE. It explains some of
the rights and procedures involved when a person is initially arrested by federal immigration
authorities.

CHAPTER 3, DETENTION OF CHILDREN AND YOUTH, describes how young people wind up in
detention and the distinct settings, processes, and practices that apply to them, whether they are
held in the custody of the Department of Health & Human Services’ Office of Refugee
Resettlement (ORR) as unaccompanied minors, or in the custody of Department of Homeland
Security.

CHAPTER 4, CUSTODY DETERMINATIONS BY DHS AND PROSECUTORIAL DISCRETION, covers
initial custody determinations by DHS, including bond determinations upon apprehension, parole
requests for clients categorized as “arriving,” and post-order custody review, alternatives to
detention, and prosecutorial discretion opportunities.

33 Gregory Hooks, Bob Libal, Detention Watch Network, Hotbeds of Infection: How ICE Detention
Contributed to the Spread of COVID-19 in the United States, (Dec. 2020), https://www.detentionwatchnet
work.org/sites/default/files/reports’' DWN_Hotbeds%200f%20Infection 2020 FOR%20WEB.pdf.
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CHAPTER 5, ELIGIBILITY FOR CUSTODY REDETERMINATION (BOND) HEARINGS BEFORE THE
IMMIGRATION JUDGE, covers detained noncitizens’ eligibility for bond hearings before an
immigration judge under Immigration and Nationality Act (INA) § 236(a) and the possibility of
conditional release, as well as mandatory detention under INA § 236(c) and how to challenge it
under Matter of Joseph.** The chapter also addresses detention under INA § 241 for individuals
with final orders of removal, and bond hearings and other strategies for immigrants who are
detained for prolonged periods.

CHAPTER 6, CONSIDERATIONS FOR REPRESENTING CLIENTS IN DETENTION, discusses
recommendations related to legal representation of clients in detention, including visitation and
communication strategies, information gathering, and representation of clients with mental health
conditions or disorders.

CHAPTER 7, REPRESENTING CLIENTS IN BOND PROCEEDINGS, discusses how to request a bond
hearing; how to build, prove and present a client’s case for release before an immigration judge;
specific considerations for clients in the Ninth Circuit; how to post bond; and important post-
release considerations.

CHAPTER 8, HOW TO CHALLENGE THE IMMIGRATION JUDGE’S BOND DECISION, explains
different appellate avenues after the immigration judge’s bond decision, including appealing
custody determinations made by the immigration judge to the BIA, ameliorating the conditions of
release under Matter of Garcia-Garcia,* and motions for a new bond hearing based on changed
circumstances.

CHAPTER 9, HOW TO USE HABEAS, explains what detention issues could give rise to a habeas
corpus petition. Describes the initial considerations and basic procedures as you gear up for
habeas claim.

FOR FURTHER INFORMATION, SEE:

In addition to this manual, please visit the ILRC’s Detention page at https:/www.ilrc.org/
detention for detention resources, practice advisories, reports, community materials, toolkits,
webinars, and more.

3422 1&N Dec. 799 (BIA 1999) (holding that a permanent resident is not properly included within a
mandatory detention category if ICE is “substantially unlikely” to establish at the merits hearing that the
charges would subject the person to mandatory detention).

3525 1&N Dec. 93 (BIA 2009) (holding that immigration judges have authority to review and consider
whether to modify the terms of release imposed on noncitizens by DHS).
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prohibiting state, local governments, and private parties from
entering into, renewing, or extending contracts to detain
individuals for federal civil immigration violations. The
United States District Court for the District of New Jersey,
Robert Kirsch, J., 690 F.Supp.3d 467, granted contractor
summary judgment. State appealed.

The Court of Appeals, Bibas, Circuit Judge, held that state law
violated intergovernmental immunity by directly regulating
federal government.

Affirmed.
Ambro, Circuit Judge, filed dissenting opinion.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.
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N.J. Stat. Ann. § 30:4-8.15(d); N.J. Stat. Ann. § 30:4-8.16(b)
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John M. Miano, Immigration Reform Law Institute, 103 Park
Avenue, Suite E101, Summit, NJ 07901, Counsel for Amicus
Immigration Reform Law Institute in Support of Appellee

Before: KRAUSE, BIBAS, and AMBRO, Circuit Judges

OPINION OF THE COURT
BIBAS, Circuit Judge.

*1 Just as the federal government cannot control a state,
so too a state cannot control the federal government. Each
is sovereign. Each is “protected from incursion by the
other.” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779,
838, 115 S.Ct. 1842, 131 L.Ed.2d 881 (1995) (Kennedy, J.,
concurring). But sometimes their authorities overlap. In such
cases, some state rules may legitimately burden the federal
government. That is a “normal incident” in a system with dual
sovereigns. North Dakota v. United States, 495 U.S. 423,435,
110 S.Ct. 1986, 109 L.Ed.2d 420 (1990) (plurality) (cleaned
up). Sometimes, though, a state goes further, interfering
directly with federal policy or “destroy[ing]” it through
“hostile legislation.” McCulloch v. Maryland, 17 U.S. (4
Wheat.) 316, 400-01, 430, 4 L.Ed. 579 (1819). And when it
crosses that line, it violates the Constitution.

New Jersey is on the wrong side of that line. It dislikes
some of the federal government's immigration tools, so it
passed a law with the “intent” to forbid new contracts for
civil immigration detention. N.J. Stat. Ann. § 30:4-8.15(d).
That law interferes with the federal government's core power
to enforce immigration laws. Its construction is admittedly
clever: It seeks to sidestep the usual two-prong test that
courts use to enforce the “bedrock principle” that states may
not regulate their federal counterpart. North Dakota, 495
U.S. at 448, 110 S.Ct. 1986 (Scalia, J., concurring in the
judgment). Still, we see the law for what “it really is: a direct
regulation on the federal government. McCulloch, 17 U.S.
at 431. Because New Jersey's law violates intergovernmental
immunity, we will affirm the District Court's summary
judgment for the contractor.

I. NEW JERSEY INTENDED TO
BAN IMMIGRATION DETENTION

Since 1996, CoreCivic has contracted with the federal
government to run a private immigration-detention center in

WESTLAW

Elizabeth, New Jersey. CoreCivic planned to renew its federal
contract in 2023, but New Jersey passed a law (AB 5207)
forbidding it to do so.

Though New Jersey does not want private immigration-
detention centers, the government often relies on them. U.S.
Immigration and Customs Enforcement (ICE) does not build
its own lockups, and it does not operate them alone. Instead,
it contracts with private companies or local governments
to help run them. See 48 C.F.R. § 3017.204-90; 8 C.F.R.
§ 235.3(e) (both providing for federal contracting to hold
immigrants). This approach gives ICE the flexibility it needs
to increase or decrease capacity as the number of deportable
aliens fluctuates.

Citing its duty to protect human rights and health, New Jersey
passed AB 5207 with the express “intent ... to prevent new,
expanded, or renewed agreements to detain people for civil
immigration purposes.” N.J. Stat. Ann. § 30:4-8:15(d). The
law bans the state, its local governments, and private parties
from making, renewing, or extending any contract to detain
people for civil immigration violations. § 30:4-8.16(b)(1)—
2).

CoreCivic's detention-center contract fell prey to that ban.
So CoreCivic sued New Jersey, claiming that AB 5207
violates the Supremacy Clause because it (1) violates
intergovernmental immunity and (2) is preempted by federal
law. Soon after, the United States filed a statement of interest
in the case. See 28 U.S.C. § 517. That is no surprise.
Federal law gives the federal government discretion to find
“appropriate places of detention for aliens detained pending
removal.” 8 U.S.C. § 1231(g)(1).

*2 Exercising this discretion, the government has come
to rely on CoreCivic's detention center as a “mission
critical location for [federal government] and ICE operations
100 9 8. The center is the only
one available in New Jersey “capable of meeting ICE's

nationwide.” App.

requirements,” and its proximity to JFK and Newark Airports
makes it “crucial to effect[ing] removals from field offices
nationwide.” App. 97 9 28, 100 9 9. Without it, the
government would have to take detainees to a center in the
middle of Pennsylvania more than 250 miles (and a four-
hour drive) away. Driving that far would tie up officers for
“at least a full day.” App. 100 9 10. It would also gum up
ICE's flexibility to grow or shrink capacity as the levels and
locations of immigration shift. It could even force ICE to
release aliens with violent criminal records. So the ban would
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effectively “cripple [ICE's] law-enforcement operations in
New Jersey and the surrounding region.” App. 99-100 § 7.

Based on these facts and concerns, the District Court granted
summary judgment for CoreCivic. It thought that AB 5207
“evades easy classification under a particular branch of the
Supreme Court's Supremacy Clause jurisprudence.” App. 18.
Still, it saw that the law takes away the federal government's
choice of how to detain aliens, a restriction that it held violates
intergovernmental immunity and is preempted by federal law.
New Jersey now appeals. We review the District Court's
ruling de novo. Aleynikov v. Goldman Sachs Grp., Inc., 765
F.3d 350, 357 & n.2 (3d Cir. 2014).

II. THE LAW VIOLATES INTERGOVERNMENTAL
IMMUNITY BY DIRECTLY REGULATING
THE FEDERAL GOVERNMENT

Our Constitution created a legal system “establishing two
orders of government, each with its own direct relationship,
its own privity, its own set of mutual rights and obligations to
the people who sustain it and are governed by it.” Thornton,
514 U.S. at 838, 115 S.Ct. 1842 (Kennedy, J., concurring).
But when those orders conflict, the Supremacy Clause makes
federal law “the supreme Law of the Land.” U.S. Const. art.
VI, cl. 2. States remain sovereign, but they are “subordinate
to, and may be controlled by the constitution of the United
States.” McCulloch, 17 U.S. at 427. From this text spring
two doctrines: intergovernmental immunity and preemption.
First, the immunity doctrine shields the federal government
from some state regulations. Second, Congress can extend
that immunity further by passing a federal law to preempt
state laws. North Dakota, 495 U.S. at 43940, 110 S.Ct.
1986 (plurality). CoreCivic raises both Supremacy Clause
doctrines, but we need not reach preemption. Even without
preemptive legislation, the law violates intergovernmental
immunity. Though New Jersey advocates forcefully and
ably for its position, its law directly regulates the federal
government.

A. Intergovernmental immunity shields the federal
government from direct or discriminatory state
regulation
Because federal law is supreme, “there is a plain repugnance”
in letting states “interfer[e] with or control[ ] the operations of
the Federal Government.” McCulloch, 17 U.S. at 431; United
States v. Washington, 596 U.S. 832, 838, 142 S.Ct. 1976,
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213 L.Ed.2d 336 (2022). As McCulloch recognized, “the very
essence of supremacy” empowers the federal government to
“remove all obstacles to its action within its own sphere ...
[and] exempt its own operations from [state] influence.” 17
U.S. at 427.

To enforce this core principle, known as intergovernmental
immunity, modern courts apply a two-pronged test: States
cannot “[1] regulate the United States [government] directly
or [2] discriminate against” it or its contractors. Washington,
596 U.S. at 838, 142 S.Ct. 1976 (cleaned up). A state law
regulates the United States directly when it “places [either] a
prohibition” or mandate on the federal government. Hancock
v. Train, 426 U.S. 167, 180, 96 S.Ct. 20006, 48 L.Ed.2d 555
(1976); see also Arizona v. California, 283 U.S. 423, 451,
51 S.Ct. 522, 75 L.Ed. 1154 (1931) (“The United States
may perform its functions without conforming to the police
regulations of a state.”). Meanwhile, a state law discriminates
against the federal government when it “treats similarly
situated state and federal [actors] differently” in a way that
cannot be explained by “significant differences[s]” between
the two. Dawson v. Steager, 586 U.S. 171,177,139 S.Ct. 698,
203 L.Ed.2d 29 (2019) (internal quotation marks omitted). A
state law that violates either prong is invalid unless Congress
has “clearly and unambiguously authorized” it. Washington,
596 U.S. at 840, 142 S.Ct. 1976 (cleaned up).

*3 Congress has not authorized state regulations like AB
5207. But New Jersey claims that the law survives both
prongs. It says the text of the law does not apply to the
federal government directly. And New Jersey says it does
not discriminate against the federal government because it
ties its own hands in the same way: Its own Department of
Corrections cannot hire private companies to house criminal
defendants or convicts. But we need not decide whether New
Jersey is right that it is a relevant comparator to the federal
government or that it indeed imposes the same restrictions
on itself. Either way, this law plainly violates the direct-
regulation prong.

B. Some laws directly regulate the federal government
functionally, even if not literally
AB 5207 falls because it directly regulates the federal
government. But to get there, we must first sketch out the
contours of the direct-regulation prong.

New Jersey contends that a law regulates the federal
government directly only if the law's text applies to it.
Applying that test, New Jersey claims that it has not directly
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CoreCivic, Inc. v. Governor of New Jersey, --- F.4th ---- (2025)

barred the federal government from doing anything. The text
of AB 5207 applies only to the state, its municipalities, and
private contractors (the sellers of the contracting service), not
to the federal government (the buyer). It just so happens that
AB 5207 has the exact same effect as a state law that bars the
federal government from contracting for private immigration
services. But New Jersey says this does not matter. The direct-
regulation prong does not concern itself with effects, the state
says, even if functionally AB 5207 directly restricts federal
power or substantially interferes with federal operations. But
itiswrong. AB 5207 carries the same sting as a law whose text
applies expressly to the federal government. And the direct-
regulation prong accommodates that functionalist reading of
what is really going on here.

Intergovernmental immunity is not a formalist doctrine. In
gauging intergovernmental immunity, the Court has long
instructed us to “look through form and behind labels to
substance.” City of Detroit v. Murray Corp. of Am., 355 U.S.
489,492, 78 S.Ct. 458, 2 L.Ed.2d 441 (1958). We must probe
the “purpose or self-evident operation of a statute” to see
if it is used to evade the limits on immunity “by indirectly
achieving the same result.” Miller v. City of Milwaukee, 272
U.S. 713, 715, 47 S.Ct. 280, 71 L.Ed. 487 (1927). “[W]hat
cannot be done directly cannot be done indirectly. The
Constitution deals with substance, not shadows.” Students
for Fair Admissions, Inc. v. President & Fellows of Harvard
Coll., 600 U.S. 181, 230, 143 S.Ct. 2141, 216 L.Ed.2d 857
(2023) (alteration in original) (quoting Cummings v. Missouri,
71 U.S. (4 Wall.) 277, 325, 18 L.Ed. 356 (1867)).

So the Court has long held that, just as states cannot regulate
the federal government itself, they cannot regulate private
parties in a way that severely undercuts a federal function.
Osborn v. Bank of U.S., 22 U.S. (9 Wheat.) 738, 786—
89, 86667, 6 L.Ed. 204 (1824) (noting that states cannot
“control” federal operations by regulating its contractors);
Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 44-45, 18 L.Ed.
745 (1867) (explaining that the Court has “uniformly denied”
state regulations that “affect[ ] the functions of the Federal
government” or “impede or embarrass the constitutional
operations of that government”); Union Pac. R. v. Peniston,
85 U.S. (18 Wall.) 5, 30, 21 L.Ed. 787 (1873) (states may
not impose regulations “the direct effect of which shall be
to hinder the exercise of any powers which belong to the
National government”).

That anti-interference throughline pervades the caselaw to
this day. Smith v. Davis, 323 U.S. 111, 116, 65 S.Ct. 157,
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89 L.Ed. 107 (1944) (upholding nondiscriminatory tax on
federal contractor's profits because there was “no basis for
assuming that contractors will be any less willing to enter
into construction contracts with the United States,” and the
tax was not “likely to affect or impair in any way their
ability to discharge their duties efficiently”); Graves v. New
York ex rel. O'Keefe, 306 U.S. 466, 481, 59 S.Ct. 595,
83 L.Ed. 927 (1939) (holding that states may not “impose
a burden on the national government tantamount to an
interference ... with the ... performance of its functions”);
Okla. Tax Comm'n v. Tex. Co., 336 U.S. 342, 364, 69 S.Ct.
561, 93 L.Ed. 721 (1949) (explaining that state regulations
on third parties that “actual[ly] interfere[e] [with] or [have]
destructive effects upon the performance of obligations
to or work for the government” violate intergovernmental
immunity); City of Detroit, 355 U.S. at 495, 78 S.Ct. 458
(upholding non-discriminatory state regulation on federal
contractors because there was “no crippling obstruction of
any of the Government's functions [and] no sinister effort
to hamstring its power”); United States v. Fresno County,
429 U.S. 452, 463-64, 463 n.11, 97 S.Ct. 699, 50 L.Ed.2d
683 (1977) (upholding neutral state tax on federal employees
because it did not “threaten[ ] to obstruct or burden a federal
function,” for instance “by making the Federal Government
unable to hire anyone”); United States v. New Mexico, 455
U.S. 720, 735 & n.11, 102 S.Ct. 1373, 71 L.Ed.2d 580 (1982)
(upholding neutral tax on federal contractors but noting that
“of course ... state taxes on contractors are constitutionally
invalid if they ... substantially interfere with [the federal
government's] activities™); Davis v. Mich. Dep't of Treasury,
489 U.S. 803, 814, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989)
(noting that intergovernmental immunity “protect[s] each
sovereign's governmental operations from undue interference
by the other™); Washington, 596 U.S. at 838, 142 S.Ct. 1976
(reasoning that states may not “interfer[e] with or control[ ]
the operations of the Federal Government”).

*4  Still,
intergovernmental-immunity doctrine long ago jettisoned

New Jersey contends that modern
this functional, effects-based test. Our dissenting colleague
likewise insists that the many Supreme Court cases embracing

a functional view of direct regulation have been “rejected over

and over.” Dissent at . But they misread the arc of the
doctrine. True, there was a time when the Supreme Court
stretched the doctrine to bar state regulation of third parties
that imposed even an indirect or conjectural financial burden
on the federal government. See, e.g., New Mexico, 455 U.S.

at 731, 102 S.Ct. 1373 (describing mid-nineteenth-century
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cases striking down neutral state taxes on federal employees,
contractors, and private parties operating on federal land).

Also true, the Court then corrected course, recognizing that
such an “expansive” doctrine was unmoored “both from [its]
constitutional foundations ... and from the actual workings
of our federalism.” /d. (internal quotation marks omitted).
So it pared the doctrine back. See, e.g., James v. Dravo
Contracting Co., 302 U.S. 134, 161, 58 S.Ct. 208, 82 L.Ed.
155 (1937) (upholding non-discriminatory tax as applied
to federal contractor because it did “not interfere in any
substantial way with the performance of federal functions”);
Penn Dairies, Inc. v. Milk Control Comm'n, 318 U.S. 261,
269-70, 63 S.Ct. 617, 87 L.Ed. 748 (1943) (upholding milk
price controls as applied to a federal milk supplier because
even though the regulation “increase[d] the price which the
government must pay for milk,” it “impose[d] no prohibition
on the national government”).

Yet even as the Court narrowed the doctrine's applicability
to third parties, it never eroded its anti-interference core.
Washington, 596 U.S. at 838, 142 S.Ct. 1976 (describing
intergovernmental immunity as “prohibiting States from
interfering with or controlling the operations of the
Federal Government”). As the doctrine stands today,
nondiscriminatory state laws are no longer unconstitutional
just because they may remotely affect federal functions.
North Dakota, 495 U.S. at 435, 110 S.Ct. 1986 (plurality)
(summarizing how the doctrine has coalesced around this
principle). But state laws regulating private parties still violate
intergovernmental immunity if they “impose a burden on the
with
the ... performance of its functions.” Graves, 306 U.S. at 481,
59 S.Ct. 595.

national government tantamount to an interference ...

In short, the modern doctrine distinguishes between laws
that merely impose an incidental economic burden on the
federal government and those that subvert federal operations.
The latter trigger immunity; the former do not. See Taber
v. Indian Territory Illuminating Oil Co., 300 U.S. 1, 3—
4, 57 S.Ct. 334, 81 L.Ed. 463 (1937) (distinguishing a
“nondiscriminatory” regulation “where there is only a remote,
if any, influence upon the exercise of governmental functions”
from “one which imposes a direct burden upon the exertion
of governmental powers”); Pub. Utils. Comm'n v. United
States, 355 U.S. 534, 543-44, 78 S.Ct. 446, 2 L.Ed.2d
470 (1958) (collecting cases and distinguishing between
“nondiscriminatory state taxes on activities of contractors ...
who do business for the United States, as their impact at
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most is to increase the costs of the operation” and state laws
that “place[ ] a prohibition on the Federal Government” by
regulating third-party activity); see also GEO Grp., Inc. v.
Newsom, 50 F.4th 745, 755 (9th Cir. 2022) (en banc) (noting
this material distinction).

Still, the dissent and New Jersey insist that the Supreme
Court has since collapsed this distinction between mere
burdens and substantial subversion. New Jersey, for its part,
leans on Washington, which it claims embraced a hyper-
formalist version of direct regulation. But Washington was
a discrimination case, so it did not consider, and had no
occasion to consider, the bounds of direct regulation. 596 U.S.
at 839, 142 S.Ct. 1976. And we presume that the Court does
not “overturn, or so dramatically limit, earlier authority sub
silentio.” Shalala v. Ill. Council on Long Term Care, Inc., 529
U.S. 1, 18, 120 S.Ct. 1084, 146 L.Ed.2d 1 (2000).

*5 New Jersey and the dissent also point to Penn Dairies
for the same point but misread its holding. That case rejected
a challenge to Pennsylvania's neutral price controls on milk
because the law “at most ... increase[d] the costs of [federal]
operation[s]”; it “impose[d] no prohibition” on the federal
government. Pub. Utils. Comm'n, 355 U.S. at 543-44, 78
S.Ct. 446 (quoting Penn Dairies, 318 U.S. at 270, 63
S.Ct. 617). So Penn Dairies said nothing about the fate of
regulations that functionally bar the federal government from

doing something.

But the Supreme Court has since spoken on that issue. It
has explained that the Supremacy Clause does not “bar[ ]
all state regulation which may touch the activities of the
Federal Government.” Hancock, 426 U.S. at 179, 96 S.Ct.
2006 (citing Penn Dairies, 318 U.S. at 26970, 63 S.Ct. 617).
But it does draw a line at those that “place[ ] a prohibition on
the Federal Government.” /d. (quoting Pub. Utils. Comm'n,
355 U.S. at 544, 78 S.Ct. 446); see McHenry County v.
Raoul, 44 F.4th 581, 592 (7th Cir. 2022) (drawing this same
distinction). And as we discuss in more detail below, it has
applied that rule to hold that certain state regulations on
federal contractors can effectively “place[ ] a prohibition on
the Federal Government,” thus violating intergovernmental
immunity. Pub. Utils. Comm'n, 355 U.S. at 544, 78 S.Ct. 446.

Without Penn Dairies, New Jersey and the dissent are
left to lean on the Supreme Court's plurality opinion in
North Dakota. They claim that it persuasively rejected
an approach to intergovernmental immunity focused on
substantial interference and control. Yet “only the result of
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North Dakota is binding.” GEO Grp., 50 F.4th at 759. And
even taking the plurality's reasoning on its own terms, the
case is inapt. North Dakota addressed whether state reporting
and labeling requirements for out-of-state liquor suppliers
could be applied to those supplying liquor to a military base.
Crucially, those regulations did “not restrict the parties from
whom the Government may purchase liquor or its ability to
engage in competitive bidding,” nor did they “require the
military to submit to state control or to purchase alcoholic
beverage from suppliers within the State or prescribed by
the State.” 495 U.S. at 441, 443, 110 S.Ct. 1986. Instead,
those regulations “at worst raise[d] the costs of selling to the
military,” thereby indirectly making it slightly “more costly
for the Government to do its business.” /d. at 434, 441, 110
S.Ct. 1986.

True, as our dissenting colleague points out, these
descriptions of the law's minimal burden on the federal
government come from the plurality's preemption analysis.
But that makes them no less factually accurate. And those
facts informed the intergovernmental-immunity question as
much as the preemption one. The plurality concluded that,
like the price controls at issue in Penn Dairies, North Dakota's
restrictions “regulate[d] federal activity [only] in the sense
that they ma[d]e it more costly for the Government to do
its business.” Id. at 434, 110 S.Ct. 1986. Consistent with
Penn Dairies, it found that mere economic burden insufficient
to trigger intergovernmental immunity. /d. at 437, 110 S.Ct.
1986. To be sure, the plurality was also wary of adopting an
approach that would invalidate “every state regulation that
in any way touched federal activity,” as the dissent points
out. /d. at 437 n.8, 110 S.Ct. 1986. But it simply did not
have occasion to pass on the validity of state laws, like New
Jersey's, that do much more than touch federal activity. So
it did not foreclose finding direct regulation when a novel
state law, like New Jersey's, effectively “operate[s]” on or
“direct[ly] interfere[s]” with a core function of the federal
government. /d. at 437, 110 S.Ct. 1986. Plus, North Dakota
reiterated that we must take “a functional approach to claims
of governmental immunity.” /d. at 435, 110 S.Ct. 1986.

*6 So even after North Dakota,
“on contractors are constitutionally invalid” under the

state regulations

intergovernmental-immunity doctrine “if they ... substantially
interfere with [the federal government's] activities.” HMO
of N.J., Inc. v. Whitman, 72 F.3d 1123, 1132 (3d Cir. 1995)
(quoting New Mexico, 455 U.S. at 735 n.11, 102 S.Ct. 1373).
Though the edges of the immunity doctrine have “evolved,”
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its anti-interference and anti-control core has stayed solid.
Washington, 596 U.S. at 838, 142 S.Ct. 1976.

C. AB 5207 directly regulates the federal government

by banning contracts that only the federal government

can make
Applying the functional approach that intergovernmental
immunity demands, this law directly regulates the federal
government. True, its text does not apply to the federal
government. But we can easily see the law for what it really
is: a regulation “laid upon the contract of the government.”
Dravo Contracting, 302 U.S. at 149, 58 S.Ct. 208. The law
prevents the federal government from choosing how and
through whom it will carry out a core federal function. It
does so by banning private parties from selling immigration
detention when “the only entity in the business, so to speak,
of [buying private] immigration det[ention] is the federal
government.” United States v. King County, 122 F.4th 740,
757 (9th Cir. 2024) (striking down a ban on deportation flights
as violating both prongs of intergovernmental immunity).
Only the federal government has the power to decide whether,
how, and why to hold aliens for violating immigration law. It
alone has the power to make these contracts in the first place.
See DeCanas v. Bica, 424 U.S. 351, 354-55, 96 S.Ct. 933, 47
L.Ed.2d 43 (1976); see also Arizona v. United States, 567 U.S.
387,394,132 S.Ct. 2492, 183 L.Ed.2d 351 (2012) (describing
the federal government's immigration power as “broad [and]
undoubted”). So this ban is in substance a direct regulation;
it destroys the federal government's marketplace. Cf. United
States v. Town of Windsor, 765 F.2d 16, 19 (2d Cir. 1985)
(“Enforcement of the substance of the permit requirement
against the contractors would have the same effect as direct
enforcement against the Government.”).

The Supreme Court has relied on this same rationale to strike
down other regulations of federal contractors that in substance
regulate the federal government. For instance, it invalidated
a state law that required private common carriers to get state
approval before charging the federal government reduced
rates. Pub. Utils. Comm'n, 355 U.S. at 535, 544, 78 S.Ct.
446. Technically, the law operated only on contractors and
treated the federal government favorably compared to all
other buyers. But the Court saw it for what it really was: not
just a neutral regulation that affected the federal government
but a “prohibition on the Federal Government.” /d. at 544, 78
S.Ct. 446. That was a “clear” Supremacy Clause violation. /d.

Likewise, the Supreme Court has invalidated state laws that
bar federal contractors from working within the state unless
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they meet certain qualifications “in addition to those that the
[Federal] Government has pronounced sufficient.” Johnson v.
Maryland, 254 U.S. 51, 57,41 S.Ct. 16, 65 L.Ed. 126 (1920);
see, e.g., Leslie Miller, Inc. v. Arkansas,352 U.S. 187, 188-90,
77 S.Ct. 257, 1 L.Ed.2d 231 (1956) (per curiam) (invalidating
a state law that imposed extra licensing requirements on
federal defense contractor on both immunity and preemption
grounds); see also United States v. Virginia, 139 F.3d 984,
987 (4th Cir. 1998) (barring the application of state “licensing
and registration requirements to private investigators working
solely for the FBI”). Though such laws technically apply
only to the federal contractor, the Court has treated them
functionally as bans on the federal government because they
restrict its ability to hire whom it chooses.

*7 New Jersey's law is more intrusive than such state
licensing requirements and the state law that was struck down
in Public Utilities Commission. Those laws just required state
approval before a federal contractor could do business with
the federal government; New Jersey's law bans such contracts
altogether. So it has the veneer of regulating contractors. But
really, it directly regulates the federal government by telling
it how to carry out a core function. It is a direct regulation
in everything but name. See, e.g., Boeing Co. v. Movassaghi,
768 F.3d 832, 840 (9th Cir. 2014) (holding that a state law that
“mandates the ways in which [a federal contractor] renders
services that the federal government hired [them] to perform”
is an improper direct regulation of the federal government
because it effectively regulates the “terms of [the] federal
contract itself”).

New Jersey and the dissent try to distinguish Public Utilities
Commission and the state-licensing case Leslie Miller as
turning on preemption, not intergovernmental immunity.

Dissent at . True, those cases noted “conflicts between
federal and state law.” GEO Grp., 50 F.4th at 760. But they
also “undoubtedly drew on principles of intergovernmental
immunity.” /d. (noting Public Utilities Commission's reliance
on McCulloch and other intergovernmental immunity cases);
see also United States v. City of Philadelphia, 798 F.2d
81, 89 (3d Cir. 1986) (describing Leslie Miller and
Public Utilities Commission as “involving questions of
governmental immunity””). Prominent constitutional law
scholars agree with this reading. See, e.g., Laurence Tribe,
American Constitutional Law 393 & nn.11-12 (1978)
(listing Public Utilities Commission and Leslie Miller
as intergovernmental-immunity cases); Laurence H. Tribe,
Intergovernmental Immunities in Litigation, Taxation, and

Regulation: Separation of Powers Issues in Controversies
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About Federalism, 89 Harv. L. Rev. 682, 702 & nn.91—
92 (1976) (same); Gerald Gunther, Constitutional Law 309
(10th ed. 1991) (treating Leslie Miller as intergovernmental-
immunity case).

The Ninth Circuit likewise relied on both cases to strike
down a state ban on private detention contracts on
intergovernmental-immunity grounds. GEO Grp., 50 F.4th
at 752, 757-58; c¢f. McHenry, 44 F.4th at 593 (upholding
law in which state refused to detain immigrants on
federal government's behalf—but which left “the federal
government ... free to ... contract with private parties” for
detention). We thus align ourselves with our sister circuit in

adopting this approach.

D. AB 5207 also directly regulates the federal

government by substantially interfering with a core

federal function
We could stop there. But the law directly regulates the federal
government twice over by substantially interfering with its
operations. Though the Supreme Court has not had to strike
down a state law on these grounds recently, it has noted
that some restrictions on federal contractors may violate
intergovernmental immunity because they “substantially
interfere with” or control federal functions. New Mexico, 455
U.S. at 735 & n.11, 102 S.Ct. 1373; see Fresno County,
429 U.S. at 463 n.11, 97 S.Ct. 699 (noting that a state tax
or regulation that “destroy[s] the federal function” would
violate intergovernmental immunity). Indeed, it has implied
that courts should treat such laws as regulating the federal
government directly. See Goodyear Atomic Corp. v. Miller,
486 U.S. 174, 181, 108 S.Ct. 1704, 100 L.Ed.2d 158 (1988)
(explaining that “the federal function must be left free of ...
state regulation” even when “the federal function is carried
out by a private contractor” (cleaned up)); Fresno County,
429 U.S. at 460, 464, 97 S.Ct. 699 (concluding that a
non-discriminatory tax on federal employees did not violate
intergovernmental immunity because it did not “threaten][ ] to
obstruct or burden a federal function” and at most “impose[d]
an economic burden™); Taber, 300 U.S. at 3, 57 S.Ct. 334
(noting that the degree of “influence upon the exercise of
governmental functions” is relevant to this inquiry).

*8 For instance, in Public Utilities Commission, the Court
relied on such reasoning to explain why a state law violated
intergovernmental immunity. The law barred federal officials
from exercising their “discretion” to hire shipping contractors
without state approval. 355 U.S. at 543, 78 S.Ct. 446.

That restriction would have “delay[ed] ... shipment[s]”,
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CoreCivic, Inc. v. Governor of New Jersey, --- F.4th ---- (2025)

thus “seriously hamper[ing] or disrupt[ing] the military
mission[s]” for which the shipments were made. /d. at 545,
78 S.Ct. 446 (internal quotation marks omitted). And if
every state enacted similar restrictions, they would cripple
national policy. /d. at 546, 78 S.Ct. 446. As one military
officer testified in that case: “We would find ourselves in an
administrative morass out of which we would never fight our
way, we would never win the war.” /d. (cleaned up).

AB 5207 suffers the same flaw. Federal law gives federal
officials discretion to contract for immigration detention.
8 U.S.C. § 1231(g); 48 C.FR. § 3017.204-90; 8 C.F.R.
§ 235.3. New lJersey's law destroys that discretion. By
barring all contractors from the market, it substantially
interferes with federal immigration policy. It would shutter
CoreCivic's “mission critical” detention center, undermining
ICE operations “nationwide.” App. 100 9 8. ICE would have
to tie up time and money building and running lockups
itself, change its operations, and risk compromising national
security. And if every state enacted such bans, they would
“destroy the federal function.” Fresno County, 429 U.S. at
463 n.11, 97 S.Ct. 699.

In response, New Jersey tries to frame its law's effect as
just a burden, not a ban. The federal government, it stresses,
can still buy or lease its own detention centers. But that
response fails. Unlike a broad-based tax or workplace-safety
rule, this law altogether bans a type of contract, and it does
so in a market that exclusively serves a federal power. The
Founding generation “surely ... did not intend” for federal
operations and the exercise of federal powers to “depend upon
the discretion of the state governments.” McCulloch, 17 U.S.
at 362. Although the reach of intergovernmental immunity
has fluctuated over time, that core principle has remained
steady from McCulloch to the present day.

sk sk sk ok ok

At bottom, this law is an “effort to hamstring [the federal
government's immigration] power,” making it as hard as
possible for it to hold aliens in New Jersey. City of Detroit,
355 U.S. at 495, 78 S.Ct. 458. That is a big step down a
slippery slope. If we accepted New Jersey's logic, consider
what else states might be able to do. As New Jersey conceded
at oral argument, under its logic, all fifty states could pass
laws banning federal contractors from building weapons
for the federal military. Such bans would cripple national
defense. Cf. Osborn, 22 U.S. at 867 (“Can a contractor for
supplying a military post with provisions, be restrained from
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making purchases within any State, or from transporting the
provisions to the place at which the troops were stationed?
or could he be fined or taxed for doing so? We have not yet
heard these questions answered in the affirmative.”). Even a
patchwork of such state laws “would defeat all the ends of
government.” McCulloch, 17 U.S. at 432. States may not do
that. Crandall, 73 U.S. at 46. Though “[t]he Framers split
the atom of sovereignty,” they also put the Supremacy Clause
at the constitutional nucleus, shielding federal power from
disruptive state collision. Thornton, 514 U.S. at 838, 115 S.Ct.
1842 (Kennedy, J., concurring).

E. New Jersey's two remaining counterarguments fail
Resisting the conclusion that the law directly regulates the
federal government, New Jersey replies in two ways. Neither
persuades.

First, New Jersey and the dissent insist that federal
contractors' immunity is “narrow” and cannot be expanded
unless Congress chooses to do so. New Mexico, 455 U.S. at
737, 102 S.Ct. 1373. Because Congress could preempt the
New Jersey law if it wanted to, they argue that we should
stay our hands. We agree that preemption lets Congress
“confer immunity from state regulation on Government
suppliers beyond that conferred by the Constitution alone.”
(quoting North Dakota, 495 U.S. at 439,
110 S.Ct. 1986). But a statute preempting New Jersey's

Dissent at

law is “unnecessary” here; the Supremacy Clause itself
invalidates state regulations of contractors that “substantially
interfere with” the Federal Government's activities. Whitman,
72 F.3d at 1132. New Jersey's logic would defang the direct-
regulation prong of intergovernmental immunity and collapse
intergovernmental immunity into the preemption doctrine.
Yet intergovernmental immunity has independent bite, and
courts must apply it to referee “clashing sovereignty.”
McCulloch, 17 U.S. at 430.

*9 To be sure, CoreCivic is asserting that immunity on
the federal government's behalf. But private parties are
protected by intergovernmental immunity when the state law
substantially interferes with their ability to carry out their
work on behalf of the government. Okla. Tax Comm'n, 336
U.S. at 364, 69 S.Ct. 561. And both the Supreme Court and
our sister circuit have let contractors assert this immunity.
See Dravo Contracting, 302 U.S. at 149, 58 S.Ct. 208
(considering intergovernmental-immunity challenge brought
by federal contractor); Boeing, 768 F.3d at 83940 (holding
that a state law binding a private contractor “directly interferes
with the functions of the federal government™ and so “violates
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intergovernmental immunity””). What is more, the federal
government is here as a friend of the court, agreeing
with CoreCivic that New Jersey's law will hobble federal
immigration enforcement.

Second, New Jersey protests that a ruling against it would
open the door to far more claims of immunity. But
our holding is narrow. We address only a state ban on
contracting in a market where the federal government is
the only available counterparty for services implementing
a core federal power. Regulations that merely burden
contractors without substantially interfering with the federal
government's operations, or those that impose neutral
conditions on contracts rather than bans, may pose different
intergovernmental-immunity questions. See, e.g., Nwauzor v.
GEO Grp., Inc., 127 F.4th 750, 75667, 771 (9th Cir. 2025)
(rejecting intergovernmental-immunity challenge to applying
state minimum-wage law to inmates at a private immigration-
detention center). We leave such cases open.

k sk ok ok ok

“[TThe National Government is, and must be, controlled by
the people without collateral interference by the States.”
Thornton, 514 U.S. at 841, 115 S.Ct. 1842 (Kennedy, J.,
concurring). Because New Jersey knew that it could not
openly bar the federal government from contracting to detain
immigrants, it instead eliminated everyone with whom the
federal government might contract within its borders. It asks
us not to notice the federal elephant in the room. Yet we
can see the law for what it really is, “claiming the authority
to dictate the manner in which the federal [immigration]
function is carried out.” Goodyear Atomic, 486 U.S. at 181
n.3, 108 S.Ct. 1704. Letting states do that would “chang[e]
totally the character of”” our federal system by “transfer[ring]
the supremacy, in fact, to the states.” McCulloch, 17 U.S. at
432. The U.S. Constitution is supreme, and intergovernmental
immunity protects that supremacy. New Jersey's law directly
regulates the federal government, so it is unconstitutional as
applied to CoreCivic. We will affirm.

AMBRO, Circuit Judge, dissenting

In 2021, New Jersey enacted AB 5207, N.J. Stat. Ann.
§§ 30:4-8.15-8.16. That law prohibits state, local, and
private entities from engaging in civil immigration detention
within the State. CoreCivic, which operates the lone
private immigration-detention facility in New Jersey, and
the Federal Government argue that AB 5207 offends the
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Constitution's Supremacy Clause for two reasons. First,
it violates intergovernmental immunity, which bars states
from regulating the Federal Government. And second, it
is preempted by various federal statutes that empower the
Department of Homeland Security to manage how it detains
immigrants.

doubt affects the Federal
Government's civil immigration-detention operations. But

New Jersey's law no

neither intergovernmental
invalidates AB 5207
immunity covers only those state laws that either directly

immunity nor preemption

in my view. Intergovernmental
regulate or discriminate against the United States. AB 5207
does neither. It applies only to state, local, and private entities.
And New lJersey also prohibits private general criminal
detention, thus imposing the same restriction on itself.
CoreCivic's preemption argument fares no better. The main
federal law it invokes—S8 U.S.C. § 1231(g)(1)—provides only
that the Department of Homeland Security must consider
leasing or buying detention facilities before constructing its
own. AB 5207 thus obstructs no federal statute.

*10 Fortunately, the Constitution provides a solution in
nettlesome federalism cases like this one: Congress can act.
If it wants the Federal Government to retain the ability
to contract with private detention companies, it may pass
legislation saying so. Because the majority would instead
force courts to make unguided decisions about when states
interfere excessively with undefined federal interests, I
respectfully dissent.

I. BACKGROUND
A. Federal Statutory Background

Congress has given certain executive agencies, including
the Department of Homeland Security (DHS) and U.S.
Immigration and Customs Enforcement (ICE), significant
discretion in managing civil immigration detention. This
discretion, mainly codified in the Immigration and
Nationality Act (INA), 8 U.S.C. § 1101 ef seq., includes
deciding how and where to house immigration detainees.
For example, Congress has provided that “[t]he [Secretary of
Homeland Security] shall arrange for appropriate places of
detention for aliens detained pending removal or a decision
on removal.” Id. § 1231(g)(1). Before “initiating any project
for the construction of any new detention facility,” DHS and
ICE “shall consider the availability for purchase or lease of
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any existing prison, jail, detention center, or other comparable
facility suitable for such use.” /d. § 1231(g)(2). But if existing
“Government facilities ... or [other] facilities adapted or
suitably located for detention are unavailable for rental,” DHS
may “expend ... amounts necessary to acquire land and to
acquire, build, remodel, repair, and operate” such facilities.

1d. § 1231(g)(1).

Congress has also authorized DHS to “make contracts ... as
may be necessary and proper to carry out the Secretary's
responsibilities.” 6 U.S.C. § 112(b)(2). DHS has promulgated
regulations permitting ICE to enter contracts with detention
facilities to house and detain immigrants as long as
those facilities meet certain requirements. See 48 C.F.R. §
3017.204-90; 8 C.F.R. § 235.3(e).

ICE primarily houses civil immigration detainees in one
of four kinds of facilities: “(1) Service Processing Centers;
(2) Contract Detention Facilities; (3) Intergovernmental
Service Agreement facilities; and (4) [spaces provided by]
riders on U.S. Marshals Service ... or Federal Bureau of
Prisons (BOP) contracts.” App. 91. “Service Processing
Centers are owned by ICE and staffed by a combination
of federal employees (who mainly provide medical care)
and contract employees (who provide detention services).”
App. 91. Contract Detention Facilities, as the name implies,
are “owned by private companies that contract directly with
the government and are predominantly staffed by contract
employees.” App. 91. Intergovernmental Service Agreement
facilities involve agreements between ICE and state or local
governments. And riders are interagency agreements between
ICE and other federal agencies that directly manage their own
detention facilities.

B. Immigration Detention in New Jersey and AB 5207

In 2021, ICE had entered into four contracts to house
detainees in New Jersey: two intergovernmental service
agreements with Essex and Hudson Counties; one U.S.
Marshals' agreement involving Bergen County; and one
agreement with CoreCivic, which privately owned and
operated the Elizabeth Detention Center (EDC). ICE entered
into its contract with CoreCivic to operate EDC in 2005 for
three years. It has since renewed that contract five times.
EDC has the capacity to hold 304 detainees, and in aggregate
housed more than 2,000 immigration detainees annually in
2022 and 2023.
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*11 In 2021, New lJersey's legislature passed and its
Governor signed AB 5207, N.J. Stat. Ann. §§ 30:4-8.15—
8.16. It prohibits state and local agencies from engaging
in civil immigration detention, id. § 30:4-8.16(b)(1), and
prohibits any “private detention facility” in New Jersey from
entering, renewing, or extending any contract to provide
private immigration detention, id. § 30:4-8.16(b)(2). The law
does not affect existing contracts to provide immigration
detention. /d. § 30:4-8.16(b)—(c). New Jersey enacted AB
5207 after finding that “[d]etention centers and correctional
facilities in New Jersey have a history of poor conditions,
including inadequate medical and mental health care, use of
isolated confinement, and incidents of violence and retaliation
against people in detention.” /d. § 30:4-8.15(c).

After AB 5207 went into effect, Bergen, Essex, and Hudson
Counties all announced that they would no longer contract
with DHS or ICE to detain civil immigration violators. By
the end of 2021, EDC became the only facility housing ICE
detainees within 60 miles of New York City.

C. Procedural Background

CoreCivic challenged AB 5207 on the ground that it violates
the Supremacy Clause and sought an injunction against New
Jersey's Governor and Attorney General. The District Court
agreed and entered summary judgment for CoreCivic. In
its view, AB 5207 violates the Supremacy Clause in two
ways: (1) it impermissibly interferes with the immigration-
detention functions of the Federal Government, which are
protected under intergovernmental immunity, and (2) it is
preempted by Congress's delegation of authority to DHS and
ICE to consider leasing existing facilities. New Jersey timely
appealed.

II. INTERGOVERNMENTAL IMMUNITY
DOES NOT APPLY TO AB 5207.

The Supremacy Clause of the Constitution provides that
federal law “shall be the supreme Law of the Land.” U.S.
Const. art. VI, cl. 2. “State laws may violate the Supremacy
Clause in two ways.” Treasurer of N.J. v. U.S. Dep't of
Treasury, 684 F.3d 382, 406 (3d Cir. 2012). First, “under
the doctrine of intergovernmental immunity, states may not
‘regulate the Government directly or discriminate against it.’
” Id. (quoting North Dakota v. United States, 495 U.S. 423,
434, 110 S.Ct. 1986, 109 L.Ed.2d 420 (1990) (plurality)).
Second, “[u]nder the doctrine of federal preemption, state
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laws are invalid if they ‘conflict with an affirmative command
of Congress.” ” Id. (quoting North Dakota, 495 U.S. at 434,
110 S.Ct. 1986).

The key difference between intergovernmental immunity
and preemption is that the former applies irrespective of
congressional direction. Immunity flows directly from the
Supremacy Clause itself. In a world without federal statutes,
intergovernmental immunity would still invalidate offending
state regulations. Because intergovernmental immunity is
such a powerful constraint on states, basic federalism
and separation-of-powers principles limit its application to
the clearest state intrusions on federal sovereignty: direct
regulations on the Federal Government itself and anti-federal
discrimination. Preemption, by contrast, “provides Congress
with the power to preempt state legislation if it so intends.”
Treasurer of N.J., 684 F.3d at 406 (quoting Roth v. Norfalco
LLC, 651 F.3d 367, 374 (3d Cir. 2011)) (internal alteration
omitted). In other words, Congress gets to identify through
legislation which federal interests are important enough to
override otherwise valid state law.

My colleagues never consider whether any congressional
command preempts AB 5207. They instead rest entirely on
intergovernmental immunity to strike it down. But using
immunity to invalidate a law like AB 5207, which neither
applies to nor discriminates against the United States, is like
using a hammer to pound in a screw. To make it work,
my colleagues create a new and problematic definition of
“direct regulation.” I first address what I believe to be their
misunderstanding. In my view, preemption, not immunity,
is the proper tool for addressing neutral state laws that
substantially but indirectly burden the Federal Government.
Then, once we have the correct test in mind, I believe it
becomes clear that AB 5207 satisfies the intergovernmental-
immunity analysis.

A. Neutral State Laws that Apply Only to Private
Parties Are Not Direct Regulations on the Federal
Government.

*12 The first question is what constitutes a direct regulation.
In the majority's view, the test is “functional,” Maj. Op.

, and we must “look through form and behind labels to
substance,” id. at (quoting City of Detroit v. Murray
Corp. of Am., 355 U.S. 489, 492, 78 S.Ct. 458, 2 L.Ed.2d
441 (1958)). To my colleagues, AB 5207 is apparently a
“functional” direct regulation because it imposes a “ban” in a

market in which the Federal Government is the sole buyer and
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substantially interferes with a core federal function. I disagree
with this argument for three reasons.

First, as a matter of both language and law, a functional direct
regulation is a contradiction in terms. A regulation is direct
only when it applies to the object of regulation. A state law
that does not apply to the United States or some entity “so
closely connected to the [Federal] Government that the two
cannot realistically be viewed as separate,” United States v.
New Mexico, 455 U.S. 720, 735, 102 S.Ct. 1373, 71 L.Ed.2d
580 (1982), is not a direct regulation, and its downstream
effects cannot transform it into one. State laws that apply only
to private contractors but still affect the Federal Government,
even substantially, are indirect regulations.

Second, the majority's “functional” direct-regulation test
undermines bedrock federalism and separation-of-powers
principles. Preemption, not immunity, is the appropriate
limitation on neutral state laws that do not apply to the Federal
Government yet still affect it. That is because preemption is
more “accommodating of the full range of each sovereign's
legislative authority and respectful of the primary role of
Congress in resolving conflicts between the National and
State Governments.” North Dakota, 495 U.S. at 435, 110
S.Ct. 1986. Congress, after all, has superior institutional
capacity to identify which federal interests are so strong that
they displace a state's otherwise valid exercise of its police
powers.

And third, the majority's limiting principles—that its rule
applies only to regulations that (1) affect markets in which
the United States is the sole buyer, (2) impose bans, and (3)
interfere with core federal functions—are inadministrable.

1. State Laws Must Apply to the Federal Government to
Regulate It Directly.

The majority's main argument is that state laws that do
not apply to the Federal Government may still count as
direct regulations on the United States for immunity purposes
because states “cannot regulate private parties in a way that
severely undercuts a federal function.” Maj. Op. ——. In my
colleagues' view, it is a state regulation's ultimate effect, not
its legal application, that makes it direct.

But that is not the law, and it has not been for some time.
A state law directly regulates the Federal Government only
if it applies to the United States or some entity standing
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in its shoes. Regulations on private contractors that only
collaterally affect the Federal Government are indirect.

The cases my colleagues cite for the proposition that
regulations on private parties count as direct regulations on
the United States itself are from the nineteenth century. /d. at
(citing Osborn v. Bank of U.S., 22 U.S. (9 Wheat.) 738,
6 L.Ed. 204 (1824); Crandall v. Nevada, 73 U.S. (6 Wall.) 35,
18 L.Ed. 745 (1867); Union Pac. R. v. Peniston, 85 U.S. (18
Wall.) 5, 21 L.Ed. 787 (1873)). Far more recently, however,
the Court reined in the excesses of its early immunity doctrine.

And it told us so in no uncertain terms. “At one time, [it]
struck down many” state regulations on the ground that they
“interfered with ‘the constitutional means which have been
legislated by the government of the United States to carry
into effect its powers.” ” North Dakota, 495 U.S. at 434, 110
S.Ct. 1986 (quoting Dobbins v. Commn'rs of Erie Cnty., 16
Pet. 435, 449,41 U.S. 435, 10 L.Ed. 1022 (1842)). But “that
view has now been ‘thoroughly repudiated.” ” /d. (quoting
South Carolina v. Baker, 485 U.S. 505, 520, 108 S.Ct. 1355,
99 L.Ed.2d 592 (1988)).

*13 The modern cases the majority should rely on tell
us that a direct regulation governs “the performance, by
federal officers and agencies, of governmental functions.”
Penn Dairies, Inc. v. Milk Control Comm'n of Pa., 318 U.S.
261, 269, 63 S.Ct. 617, 87 L.Ed. 748 (1943) (emphasis
added). But make no mistake: “[T]hose who contract to
furnish supplies or render services to the government are not
such agencies and do not perform governmental functions.”
Id. (emphasis added). So when a state “regulation operate[s]
against suppliers, not the Government,” then “concerns about
direct interference with the Federal Government ... are not
implicated.” North Dakota, 495 U.S. at 437, 110 S.Ct. 1986
(citations omitted). After all, if the Federal Government
“deliberately opt[s] for the ‘genius’ of private enterprise in the
operation of its” federal functions, it “enjoys the benefits that
are derived from private operations, but by the same measure,
it must also suffer any reciprocal burdens.” United States v.
Pa. Env't Hearing Bd., 584 F.2d 1273, 1279 (3d Cir. 1978).

The majority insists, however, that “even as the Court
narrowed the doctrine's applicability to third parties, it never
eroded its anti-interference core.” Maj. Op. ——. 1 agree
that preventing state interference with federal functions is
the principle animating intergovernmental immunity. But
intergovernmental immunity is not responsible for—or even
capable of—carrying that burden on its own. When a state
law neutrally applies only to private contractors, then it
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is preemption, not immunity, that takes over as the main
anti-interference doctrine. The very cases the majority cites
underscore how ill-suited intergovernmental immunity is to
the task of policing state laws that regulate private contractors.

For instance, the majority claims that United States v.
New Mexico upheld a “neutral tax on federal contractors”
because it did not “substantially interfere with [the federal
government's] activities.” Maj. Op. —— (quoting 455 U.S.
at 735 n.11, 102 S.Ct. 1373) (alterations in original). But
New Mexico explains that regulations on federal contractors
only rarely count as direct regulations on the Federal
Government itself. The United States in that case tried
to extend intergovernmental immunity to certain national
laboratories by designating them federal agents. 455 U.S.
at 737, 102 S.Ct. 1373. The Court rejected that effort as a
“wooden formalism” that would overextend immunity. /d.
When a state law is neutral, intergovernmental “[ijmmunity
is appropriate in only one circumstance: when the levy falls
on the United States itself, or on an agency or instrumentality
so closely connected to the Government that the two cannot
realistically be viewed as separate entities.” /d. at 735, 102
S.Ct. 1373. To enjoy immunity, a private contractor “must
actually ‘stand in the Government's shoes.” ” /d. at 736, 102
S.Ct. 1373 (quoting Murray Corp., 355 U.S. at 503, 78 S.Ct.
458).

The majority likewise relies on United States v. Fresno
County, claiming that it upheld a “state tax on federal
employees because it did not ‘threaten[ ] to obstruct or
burden a federal function.” ” Maj. Op. —— (quoting 429
U.S. 452, 464, 97 S.Ct. 699, 50 L.Ed.2d 683 (1977)). Not
quite. Fresno explains that private parties, even ones serving
federal functions, ordinarily do not enjoy intergovernmental
immunity. “The ‘legal incidence’ of the tax involved ... [fell]
neither on the Federal Government nor on federal property.”
Fresno, 429 U.S. at 464, 97 S.Ct. 699 (emphasis added). It
was “imposed solely on private citizens who work for the
Federal Government.” /d. So the tax was invalid “only if it
discriminate[d] against the Forest Service or other federal
employees.” Id. Although the tax “threaten[ed] to interfere
with federal laws relating to the functions of the Forest
Service,” it did so by “removing an advantage otherwise
enjoyed by the Federal Government in the employment
market”—not enough to count as a direct regulation. /d.

*14 The majority cites footnote 11 of Fresno for, I presume,
its discussion of how a state could hypothetically levy
a tax on federal employees at a rate so high it would
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“destroy the federal function performed by” the Federal
Government. /d. at 463 n.11, 97 S.Ct. 699. But the Court
explained only sentences later that the safeguard against
that kind of tax would not be the bar on direct regulations,
but the antidiscrimination principle. To pass constitutional
muster, a federal-function-destroying tax would need to
apply neutrally. But that “danger would never arise” because
democratic political pressure would discourage elected
officials from “impos[ing]” such a tax “on the income and
property interests of all other residents and voters of the
[s]tate.” Id. “The political check against abuse of the taxing
power found lacking in McCulloch [v. Maryland, 17 U.S. 316,
4 Wheat.316,4 L.Ed. 579 (1819)], where the tax was imposed
solely on the Bank of the United States, is present where the
State imposes a nondiscriminatory tax ....” /d. at 463, 97 S.Ct.
699. The Fresno Court never suggested that such a tax would
be unconstitutional on the ground that it somehow directly
regulated the United States.

To recap: the Supreme Court tells us that a state law
directly regulates the United States only when that law
applies to the Federal Government or private entities that
cannot realistically be viewed as separate from the Federal
Government itself. It is not direct when it applies only to
private contractors, even those performing federal functions.
And a state law that does not apply to the Federal
Government but collaterally affects it is not a “functional”
direct regulation. It is an indirect regulation.

2. The Majority's Effects-Based Test Forces Courts
to Make Judgment Calls Better Left to Congress and
Cannibalizes Preemption.

To be sure, New Jersey has not discovered a loophole in the
Supremacy Clause. States do not have free rein to “undercut| |
a federal function” through neutral indirect regulation. Maj.
Op. ——. Preemption—a doctrine that courts apply far more
often than intergovernmental immunity—fills that gap. Yet
the majority tries to jam neutral indirect regulations that
burden the Federal Government into the intergovernmental-
immunity framework rather than analyzing them through
preemption.

The Supreme Court's decision in North Dakota, which
considered how to treat nondiscriminatory state laws that
indirectly burden the Federal Government, illustrates the
majority's error. Justice Stevens, writing for the plurality,
concluded that “[a] state regulation is invalid only if it
regulates the United States directly or discriminates against
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the Federal Government or those with whom it deals.” 495
U.S. at 435, 110 S.Ct. 1986. “Whatever burdens are imposed
on the Federal Government by a neutral state law regulating
its suppliers ‘are but normal incidents of the organization
within the same territory of two governments.” ” /d. (quoting
Helvering v. Gerhardt, 304 U.S. 405, 422, 58 S.Ct. 969,
82 L.Ed. 1427 (1938)). “Claims to any further degree of
immunity must be resolved under principles of congressional
pre-emption.” /d. (citing Penn Dairies, 318 U.S. at 271, 63
S.Ct. 617).

Justice Brennan, by contrast, would have looked to the
regulation's effect on the Federal Government's operations:
“[Clontrary to the plurality's view, ... those dealing with
the Federal Government enjoy immunity from state control
not only when a state law discriminates but also when a
state law actually and substantially interferes with specific
federal programs.” /d. at 451-52, 110 S.Ct. 1986 (Brennan,
J., concurring in the judgment in part and dissenting in
part). Like my colleagues in the majority, Justice Brennan
would have extended federal immunity to nondiscriminatory
state regulations that “substantially obstruct[ ] ... affirmative
federal policies.” /d. at 452, 110 S.Ct. 1986.

In the decades leading up to North Dakota, Justice Brennan's
view had been rejected over and over, making it clear that
Justice Stevens, even in a non-binding plurality opinion, had
the better of the debate. The majority's holding here, just like
Justice Brennan's theory on which it relies, is incompatible
with bedrock principles of federalism. The Court in Penn
Dairies held outright that “[s]ince the Constitution has left
Congress free to set aside local ... regulation of government
contractors which burden the national government, [there is]
no basis for implying from the Constitution alone a restriction
upon such regulations which Congress has not seen fit to
impose ....”" 318 U.S. at 271, 63 S.Ct. 617. The Court similarly
held in New Mexico that a state tax on national laboratories did
not trigger freestanding constitutional immunity, regardless
of its effect on federal functions, because “[sJuch complex
problems are ones which Congress is best qualified to
resolve.” New Mexico, 455 U.S. at 744, 102 S.Ct. 1373
(quoting United States v. City of Detroit, 355 U.S. 466, 474,
78 S.Ct. 474, 2 L.Ed.2d 424 (1958)) (alteration in original).

*15 The plurality in North Dakota in my view correctly
synthesized these cases to explain that intergovernmental
immunity does not extend to neutral and indirect regulations
on the United States. This approach is more “accommodating
of the full range of each sovereign's legislative authority
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and respectful of the primary role of Congress in resolving
conflicts between the National and State Governments.”
North Dakota, 495 U.S. at 435, 110 S.Ct. 1986.

My colleagues claim that Penn Dairies is distinguishable
because the state law there merely “burdened the federal
government incidentally”; it “ ‘impose[d] no prohibition’
on the federal government.” Maj. Op. —— (quoting Pub.
Utils. Comm'n v. United States, 355 U.S. 534, 54344, 78
S.Ct. 446, 2 L.Ed.2d 470 (1958)) (alterations in original).
In their view, “Penn Dairies said nothing about the fate of
regulations that functionally bar the federal government from

doing something.” /d. This argument fails for two reasons.

First, it tries to draw a legally administrable distinction
between a burden and a ban. As I explain below, even the
United States conceded at oral argument that it could not
define when a state law crosses that line. We were told that we
——— The
majority appears stumped too because it also fails to supply

will know one when we see one. See infra at

any framework.

But second, and more important, my colleagues are simply
wrong about what Penn Dairies says. 1 grant them that the
Court did not use the phrase “regulations that functionally
bar the federal government from doing something.” Maj. Op.
—— But Penn Dairies did say that “governmental immunity
from state taxation and regulation” does not extend “beyond
the national government itself” and the “governmental
functions performed by its officers and agents.” Penn Dairies,
318 U.S. at 270, 63 S.Ct. 617 (emphasis added). Today, the
majority cries foul over the same kind of state regulations that
Penn Dairies disregarded, those that “inevitably impose[ ]
some burdens on the national government of the same kind
as those imposed on citizens of the United States within the
state's borders.” Id. at 271, 63 S.Ct. 617. But “those burdens,
save as Congress may act to remove them, are to be regarded
as the normal incidents of the operation within the same
territory of a dual system of government, and ... no immunity
of the national government from such burdens is to be implied
from the Constitution which established the system.” /d. I do
not know how to read this language as saying anything but
that state regulations on private parties that burden the Federal
Government are for Congress to manage.

The majority nonetheless insists that the Court has “spoken”

on this issue in Public Utilities Commission, which
supposedly held that state regulations on federal contractors

that “effectively ‘place[ ] a prohibition on the Federal
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Government’ ” violate intergovernmental immunity. Maj. Op.
—— (quoting Pub. Utils. Comm'n, 355 U.S. at 544, 78
S.Ct. 446) (emphasis added). One problem: Public Utilities
Commission dealt with preemption, not immunity. And you
need not take my word for it. The Court tells us that it “put to
one side ‘cases where, absent a conflicting federal regulation,
a State seeks to impose safety or other requirements on a
contractor who does business for the United States.” ” North
Dakota, 495 U.S. at 435 n.7, 110 S.Ct. 1986 (quoting Pub.
Utils. Comm'n, 355 U.S. at 543, 78 S.Ct. 446) (emphasis
added). It “invalidated the state law because there was
a clear conflict between the state policy of regulation of
negotiated rates and the federal policy, expressed in statute
and regulation, of negotiated rates.” /d. (emphases added).
The same was true of another case the majority relies on,
Leslie Miller, Inc. v. Arkansas, 352 U.S. 187, 77 S.Ct. 257, 1
L.Ed.2d 231 (1956): “the state licensing law came into direct
... hald] taken to
insure the reliability of persons and companies contracting
with the Federal Government.” North Dakota, 495 U.S. at
435 n.7, 110 S.Ct. 1986 (quoting 352 U.S. at 190, 77 S.Ct.
257) (emphases added). That, it bears repeating, is about
preemption.

conflict with ‘the action which Congress

*16 The majority also believes that I misread the plurality
opinion in North Dakota. In my colleagues' view, that case
is distinguishable because the state regulations there did “not
restrict the parties from whom the Government may purchase
liquor or its ability to engage in competitive bidding,” nor
did they “require the military to submit to state control or
to purchase alcoholic beverage[s] from suppliers within the
State or prescribed by the State.” Maj. Op. —— (quoting
North Dakota, 495 U.S. at 441, 443, 110 S.Ct. 1986).

Without a hint of irony, the majority recites the North Dakota
Court's discussion of preemption, not immunity. The plurality
there begins the discussion the majority quotes by noting that
“[t]he conclusion that the labeling regulation does not violate
the intergovernmental immunity doctrine does not end the
inquiry into whether the regulation impermissibly interferes
with federal activities.” 495 U.S. at 439, 110 S.Ct. 1986.
Why? Because “Congress has the power,” by preemption,
“to confer immunity from state regulation on Government
suppliers beyond that conferred by the Constitution alone.”
Id. For the reasons the majority now parrots, the Court
concluded that Congress had “not ... spoken with sufficient
clarity to pre-empt North Dakota's attempt to protect its liquor
distribution system.” /d. at 440, 110 S.Ct. 1986 (emphasis
added).
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In fact, when the North Dakota plurality did discuss
immunity, it rejected the very premise of my colleagues'
holding: that courts, without congressional direction, can
distinguish between incidental economic burdens and
excessive interference with federal interests. North Dakota's
labeling requirement stopped five out of six alcohol suppliers
from selling to an instate military base. /d. at 437 n.§, 110
S.Ct. 1986. The sixth raised its prices by as much as $20.50
per case. /d. That seems awfully close to a “regulation| ]
that functionally bar[s] the federal government from doing
something.” Maj. Op. ——. Yet even though the state
regulation functionally barred a United States military base
from purchasing alcohol, the plurality “decline[d] to embark
on an approach that would either result in the invalidation
or the trial, by some undisclosed standard, of every state
regulation that in any way touched federal activity.” North
Dakota, 495 U.S. at 437 n.8, 110 S.Ct. 1986. It did not, as
my colleagues seem to believe, contemplate an exception for
when courts think they know better. The majority takes an
opinion that stands for the opposite proposition, quotes it
selectively, and holds it out as supporting their novel test. I
would admire the alchemy if I were not so alarmed by the
product.

Last, the majority claims that Justice Stevens's approach in
North Dakota would “collapse intergovernmental immunity
into the preemption doctrine.” Maj. Op. ——. Although this
argument is hard to follow, I understand my colleagues to
mean that a more tailored conception of direct regulation
would make that prong of the analysis a dead letter,
leaving everything to preemption. I disagree. Justice Stevens's
test would not “defang the direct-regulation prong,” as
the majority claims. /d. It would invalidate all state laws
that apply to the United States—for example, those that
would prohibit any party from printing money or detaining
immigrants in New Jersey.

It is the majority's view, not mine, that would merge
preemption and immunity. Indeed, the majority's test would
seem to make it easier to invoke freestanding constitutional
immunity than preemption, which does not permit this kind of
“freewheeling judicial inquiry into whether a state statute is in
tension with federal objectives.” Chamber of Com. v. Whiting,
563 U.S. 582,607, 131 S.Ct. 1968, 179 L.Ed.2d 1031 (2011)
(internal quotation marks omitted).

3. The Majority's Limiting Principles Are Unworkable.

WESTLAW

*17 Perhaps recognizing the gravity of the task it has set
for courts, the majority tries to characterize today's decision
as a ticket for one ride only. On its telling, “[w]e address
only a state ban on contracting in a market where the federal
government is the only available counterparty for services
implementing a core federal power.” Maj. Op. —— — ——.
I count three supposed limiting principles: that the majority's
expanded direct-regulation test applies only to state laws that
(1) regulate markets in which the United States is the sole
buyer, (2) impose bans, and (3) limit core federal functions.
But on closer inspection, these limitations provide little
direction. Each is unworkable, forcing judges to draw their
own politically sensitive conclusions. When faced with these
deficiencies, the majority has nothing to say. Unfortunately,
they leave it to a future court to sort out the mess.

i. Markets in which the United States is the sole buyer.

The first limitation the majority identifies is that AB 5207
applies to a market in which the United States is the only
buyer. This seems persuasive at first blush. After all, if a
state purports to regulate a market in which the United States
is the sole buyer, then we may have a strong indication
that the state is targeting the Federal Government indirectly.
The majority stumbles, however, in characterizing that kind
of state law as a direct regulation. The immunity test
already accounts for state laws that single out the Federal
Government: they are unconstitutional because they are
discriminatory. By calling its single-market-participant claim
a direct-regulation argument rather than a discrimination one,
the majority capitalizes on the intuition that New Jersey
is discriminating, but without identifying someone treated
better. A state, however, “does not discriminate against the
Federal Government and those with whom it deals unless it
treats someone else better than it treats them.” Washington
v. United States, 460 U.S. 536, 54445, 103 S.Ct. 1344,
75 L.Ed.2d 264 (1983). And as New Jersey has repeatedly
explained, it takes its own medicine by separately banning
private general criminal detention.

The majority's argument also forces us to grapple with
complex questions about how to define the relevant market.
My colleagues claim that New Jersey regulates private
immigration detention, a market from which only the United
States buys. But that is true only if you ignore New Jersey's
separate prohibition on general private detention. For the
majority's test to make sense, my colleagues must accept
one of two propositions. First, AB 5207 would have been
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constitutional if it had instead been passed in a single statute
banning all private detention in New Jersey. It is unlawful
here because it was passed separately, even though the
substantive effect is the same. Or second, even a statute like
the one I described would be partly unconstitutional because
every neutral statute that applies generally to contractual
relationships could be recharacterized as a partial direct
regulation on the United States. Neither makes sense.

Even the United States agreed that the framing endorsed
by the majority is a discrimination argument. When asked
whether it matters if we define the market as private
immigration detention or private detention generally, the
Government demurred, stating that it does not “understand
that framing to be very important when ... talking about the
regulation prong.” Tr. 72:3—5. When pressed on whether the
market definition “bear[s] on how much we look through
form to substance,” the United States responded that “it's
definitely relevant, I think, for the discrimination prong.” Tr.
72:13-14, 22-23.

If a state law targets a market in which the United States is
the sole buyer but without applying to the United States, it
may be unconstitutional. But if it is, that is because that law
discriminates against, not because it directly regulates, the
Federal Government.

ii. Bans.

*18 The majority's second limitation is that its test applies
only to bans, not burdens or taxes. But the difference
between a ban and a burden is one of degree, not kind.
At oral argument, the United States essentially conceded
that this distinction is unstable and declined to provide a
framework for how to distinguish a ban from a burden.
When asked how we “know when something goes from
incidental to impermissible, functionally or otherwise,” the
Government admitted that “that will be a difficult question
in some circumstances for courts to consider.” Tr. 73:14—
17. When pressed on whether the difficulty of this question
is what motivated the plurality in North Dakota to reject
a substantial-burden test, the United States “agree[d] there
will be difficult line-drawing problems.” Tr. 69:20-21. These
cases will present “very, very fact-specific inquiries that [will
be] impossible to pre-determine in advance.” Tr. 73:21-23.
Rather than supplying a framework, the Government told
us that we will know a ban when we see one: “[W]hatever
difficult line-drawing there might be in other cases, this is a
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clear case where the Supremacy Clause does not permit that
kind of obstruction.” Tr. 84:20-22. It cannot be that clear,
however, because I see a limitation of discretion, not a ban.
See Tr. 86:13—16 (United States acknowledging that “[t]he
effects on the [Flederal [G]overnment and the prohibition to
which [it] keep[s] referring” can also be “framed” as “just a
curtailing of discretion”).

An example illustrates the point. Suppose New Jersey did not
stop private entities from entering into immigration-detention
contracts but uniformly taxed them for each immigrant they
detain. Is that a ban or a burden? If the tax is low, the majority
would probably characterize it as an incidental burden that
does not directly regulate the United States. But what if it were
so high that doing business in New Jersey became impossible
for private immigration-detention companies? Then perhaps
the majority would say it is effectively a ban, and thus a
“functional” direct regulation. But at what point does the tax
cross the line? The majority not only fails to tell us—it does
not even explain how we would go about figuring it out.

The plurality in North Dakota anticipated this problem.
It acknowledged that “Justice Brennan's test contains no
standard by which ‘burdensomeness’ may be measured.”
495 U.S. at 437 n.8, 110 S.Ct. 1986. Determining when
a regulation goes from burden to ban implicates thorny
questions about federal interests that courts are ill-equipped
to resolve without congressional guidance. To keep courts out
of that mire, the plurality chose to “rely upon our traditional
standard of ‘burden’—that specified by Congress and, in its
absence, that which exceeds the burden imposed on other
comparably situated citizens of the State.” /d. I would follow
Justice Stevens and keep courts out of this thicket.

iii. Core federal functions.

The majority's final limitation is that immigration detention
implicates core federal functions. On its telling, the Supreme
Court has “implied that courts should treat such laws as
regulating the federal government directly.” Maj. Op. ——.

But the cases the majority cites do not say that. ! Worse yet,
my colleagues fail to mention the cases that hold the opposite.

Penn Dairies considered and rejected the argument that
a neutral, indirect state law that substantially affects
important federal operations nevertheless triggers immunity.
Pennsylvania's price control on milk passed constitutional
muster because it “impose[d] no prohibition on the national
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government or its officers,” only private sellers. Penn Dairies,
318 U.S. at 270, 63 S.Ct. 617. Sure, “[b]y the exercise
of control over the seller, the regulation impose[d] or
may [have] impose[d] an increased economic burden on
the government,” forcing the United States to “procure a
supply from without the state.” /d. “But in this burden,”
absent congressional action to forbid it, Pennsylvania's law
was “no different or greater [an] impairment of federal
authority” than a “state regulation of the operations of
a trucking company in performing its contracts with the
government to transport workers employed on a Public
Works Administration project,” or “local building regulations
applied to a contractor engaged in constructing a postoffice
building for the government”—state laws the Court had
blessed. /d. (first citing United States v. Baltimore & A.R.
Co., 308 U.S. 525, 60 S.Ct. 297, 84 L.Ed. 444 (1939)
(mem.) (per curiam); and then citing James Stewart & Co. v.
Sadrakula, 309 U.S. 94, 60 S.Ct. 431, 84 L.Ed. 596 (1940)).
“The trend” of the Court's decisions, even then, was “not
to extend governmental immunity from state ... regulation
beyond the national government itself and governmental
functions performed by its officers and agents.” /d.

*19 Perhaps my colleagues in the majority believe private
immigration detention is more important than transporting
workers employed for federal projects or building post
offices. Indeed, maybe everyone can agree, at a high level of
abstraction, that “immigration” is a core federal function. But
we inevitably must draw lines within the immigration domain
between core and non-core functions. And that exercise
is fraught with political judgments. Is supplying the food
and bedding for immigration-detention facilities core? What
about deciding the wages paid to workers at those facilities?
What about their sanitation standards? Or the taxes they must
pay? These questions now matter because the majority has
given constitutional significance to the answers.

My colleagues would have us make our own unguided
decisions about whether private ownership of immigration
detention facilities falls on the right side of the line.
But Congress, not courts, is supposed to determine which
federal functions are sufficiently important that they displace
otherwise valid state law. And we properly analyze those
cases under the rubric of preemption; we do not contort
ourselves to explain how they are somehow direct regulations
on the Federal Government.

WESTLAW

B. Applying the Correct Test: AB 5207 Does Not Violate
Intergovernmental Immunity.

Above, I explained the distinction between a direct
regulation and a neutral, indirect regulation that nevertheless
substantially affects the United States. With the right test in
mind, the conclusion is easy: AB 5207, whatever its effects,
does not violate intergovernmental immunity.

1. AB 5207 does not directly regulate the Federal
Government.

CoreCivic argues that AB 5207 is a direct regulation
on the United States because it ultimately affects the
Federal Government's ability to contract with private parties.
Even though the statute applies only to private entities,
CoreCivic, like the majority, insists that we should look
past form to substance, and focus on the regulation's
functional effect rather than its legal application. But as
noted above, a regulation is not direct just because it
affects the Federal Government, even significantly. It must
regulate “the performance, by federal officers and agencies,
of governmental functions.” Penn Dairies, 318 U.S. at 269,
63 S.Ct. 617 (emphasis added).

The Seventh Circuit's recent decision in McHenry County v.
Raoul, 44 F.4th 581 (7th Cir. 2022), is instructive. Illinois
prohibited local and municipal governments from entering
into contracts with the United States to detain immigrants.
Several Illinois counties sued, arguing that the law violated
intergovernmental immunity by, among other things, directly
regulating the United States. After all, if a county cannot
contract with ICE, that means ICE cannot contract with that
county.

A unanimous panel of the Seventh Circuit dismissed that
argument in short order. In its view, “the Illinois Act ...
impose[d] no direct regulation on any federal official or
agency.” Id. at 593. It reached that conclusion even though
“a consequence of the Act—the intended consequence of the
Act—[wal]s that the federal government will not be able to
use cooperative agreements to house immigration detainees in
Illinois State or county facilities.” /d. (emphasis in original).
Even when a state law's purpose and effect are to burden
the Federal Government, that state law “does not directly
regulate the [Flederal [G]overnment” if it merely “appl[ies]
non-discriminatory regulations to private entities or local


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&fi=co_pp_sp_780_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_270 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&fi=co_pp_sp_780_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_270 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939203030&pubNum=0000708&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939203030&pubNum=0000708&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126141&pubNum=0000708&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940126141&pubNum=0000708&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&fi=co_pp_sp_780_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_269 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1943120719&pubNum=0000780&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&fi=co_pp_sp_780_269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_269 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056748132&pubNum=0008173&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056748132&pubNum=0008173&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056748132&pubNum=0008173&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&fi=co_pp_sp_8173_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_8173_593 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056748132&pubNum=0008173&originatingDoc=I53c48b90673611f0ad13f9517c1eb4e4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

CoreCivic, Inc. v. Governor of New Jersey, --- F.4th ---- (2025)

governments ... that contract with the [Glovernment.” /d. at
593 n.6.

2. AB 5207 does not discriminate against the Federal
Government or those with whom it deals.

The discrimination prong of intergovernmental immunity
prohibits states from singling out the Federal Government
or its contractors “for less favorable ‘treatment’ ” or
regulating them “unfavorably on some basis related to their
governmental ‘status.” ” United States v. Washington, 596
U.S. 832, 839, 142 S.Ct. 1976, 213 L.Ed.2d 336 (2022)
(first quoting Washington, 460 U.S. at 546, 103 S.Ct. 1344;
and then quoting North Dakota, 495 U.S. at 438, 110
S.Ct. 1986 (plurality)). The District Court did not reach
this prong of the analysis. CoreCivic and the United States
nevertheless argue that we can affirm on this ground because
AB 5207 discriminates against the Federal Government and
its contractors in two ways.

*20 The -challengers first argue that AB 5207 is
discriminatory because only the United States engages in civil
immigration detention. In their view, a restriction on entities
that engage in civil immigration detention necessarily targets
the Federal Government. This is the majority's argument that
New Jersey targets a market in which the United States is the

sole buyer. See supra at ———. Asnoted already, and as

the parties all agree, this argument sounds in discrimination.
But it fails when analyzed as such because nobody identifies a
comparator treated better. “Differential treatment is critical to
a discrimination-based intergovernmental immunity claim.”
Raoul, 44 F.4th at 594. “The mere fact that [AB 5207] touches
on an exclusively federal sphere is not enough to establish
discrimination.” /d.

CoreCivic and the United States also argue that AB 5207 is
discriminatory because New Jersey allows private entities to
detain certain categories of state prisoners. They note that
New Jersey's Department of Corrections has limited authority
to “authorize the confinement of eligible inmates in private
facilities.” N.J. Stat. Ann. §§ 30:4-91.9—10. The United States

3343

also claims that New Jersey permits counties to “ ‘confin[e]
inmates who are in need of and receiving rehabilitative and
similar services in private facilities’ operated by for-profit
entities.” U.S. Br. 17 (quoting Essex Cnty. Corr. Officers PBA
Loc. No. 382 v. Cnty. of Essex, 439 N.J.Super. 107, 106 A.3d

1238, 1248 (N.J. Super. Ct. App. Div. 2014)).
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The challengers mischaracterize those laws. Sections
30:4-91.9-10 permit the Department of Corrections to
transfer a limited number of low-security prisoners to

LENNT3

“nonprofit” “residential center[s]”—also known as “halfway
houses”—to finish their sentences. App. 110. Another statute,
§ 30:4-27.2, allows specialized psychiatric facilities to
provide involuntary mental-health services. And in Essex
County, the New lJersey Superior Court acknowledged
that state law ordinarily forbids private companies from
performing the “core governmental function” of “confining ...
inmates.” 106 A.3d at 1249. Such facilities are permissible
only when they serve the “purposes of providing substance
abuse, rehabilitative, and similar services to inmates,” and not
merely as “alternative jail facilities” for “incarceration.” /d.
at 1250.

Private immigrant-detention facilities are unlike halfway

houses,  psychiatric ~ prisons, and  special-purpose
rehabilitative facilities. CoreCivic does not claim to provide
those services. Immigrant detention is more like general

private criminal detention, which New Jersey also prohibits.

k sk sk

I recognize that ICE wants private immigration-detention
facilities in New Jersey. AB 5207 will require ICE to spend
more money either to buy or lease existing facilities or to
build new ones. And I understand the majority's discomfort
with allowing New Jersey to affect federal immigration
detention. In fact, I share that discomfort. But our duty as
intermediate appellate court judges is to follow the doctrine
as it exists, even when it leads to results that make us
uncomfortable. My colleagues disfigure a clear rule—states
cannot directly regulate the Federal Government—to alleviate
their discomfort. I cannot follow them.

II1. NO FEDERAL LAW PREEMPTS AB 5207.

The majority does not address preemption. But as 1
stated at the outset, I believe its substantial-interference
argument goes to preemption, not immunity. The preemption
doctrine “provides Congress with the power to preempt state
legislation if it so intends.” Treasurer of N.J., 684 F.3d at
406 (brackets and internal quotation marks omitted). “There
are three types of preemption: express preemption ..., field
preemption[,] and conflict preemption.” /d. The United States
and CoreCivic invoke only conflict and field preemption.
Although it is a closer call, both arguments fail.
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A. AB 5207 Is Not Conflict Preempted.

*21 Conflict preemption is a kind of implied preemption that
displaces a state law when that law “stands as an obstacle to
the accomplishment and execution of the full purposes and

objectives of Congress.” 2 Arizona v. United States, 567 U.S.
387, 399, 132 S.Ct. 2492, 183 L.Ed.2d 351 (2012) (internal
quotation marks omitted). A conflict-preemption argument,
“like all preemption arguments, must be grounded in the
text and structure of the statute at issue.” Kansas v. Garcia,
589 U.S. 191, 208, 140 S.Ct. 791, 206 L.Ed.2d 146 (2020)
(internal quotation marks omitted). “Our ultimate task in any
pre-emption case is to determine whether state regulation
is consistent with the structure and purpose of the [federal]
statute as a whole.” Gade v. Nat'l Solid Wastes Mgmt., 505
U.S. 88,98, 112 S.Ct. 2374, 120 L.Ed.2d 73 (1992) (internal
quotation marks omitted). As I previewed above, this is not
“a freewheeling judicial inquiry into whether a state statute is
in tension with federal objectives.” Whiting, 563 U.S. at 607,
131 S.Ct. 1968 (internal quotation marks omitted). Rather, “a
litigant must point specifically to ... a federal statute that does
the displacing or conflicts with state law.” Va. Uranium, Inc.
v. Warren, 587 U.S. 761, 767, 139 S.Ct. 1894, 204 L.Ed.2d
377 (2019) (internal quotation marks omitted).

Under the INA, Congress requires ICE to detain noncitizens,
e.g., 8 US.C. § 1231(a)(2), and granted DHS discretion in
deciding how to do so, see id. § 1231(g)(1). The Secretary of
Homeland Security must “arrange for appropriate places of
detention for aliens detained pending removal or a decision
on removal.” Id. § 1231(g)(1). The INA also contemplates
the possibility that spaces may be “unavailable for rental.”
Id. When that is so, the Secretary “may expend ... amounts
necessary to acquire land and to acquire, build, remodel,
repair, and operate facilities ... necessary for detention.”
Id. (emphasis added). Before “initiating any project for
the construction of any new detention facility,” the INA
directs that ICE “shall consider the availability for purchase
or lease of any existing prison, jail, detention center, or
other comparable facility suitable for such use.” Id. §
1231(g)(2) (emphasis added). Regulations implementing the
INA provide that ICE may “enter into contracts of up to
fifteen years' duration for detention or incarceration space or
facilities, including related services.” 48 C.F.R. § 3017.204—
90.

AB 5207 prohibits
agencies, and “privately owned or operated [detention]

New Jersey, local government
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facilit[ies]” from “enter[ing] into, renew[ing], or extend[ing]
any immigration detention agreement,” defined as any
“contract, agreement, intergovernmental service agreement,
or memorandum of understanding that authorizes the State,
local government agency, or private detention facility to
house or detain individuals for civil immigration violations.”
N.J. Stat. Ann. § 30:4-8.16. As the United States puts it, this
“eliminates the possibility of choice,” requiring the Federal
Government to own and operate its own facilities. U.S. Br. 6.

Section 1231 does not evince a clear congressional intent that
ICE be permitted to use private immigration detention. Nor
does it contemplate that private facilities must be a part of
the detention scheme. And it does not impose a scheme on
private and public detention facilities or indicate the way it
wishes the system to work. Rather, it leaves the Secretary with
discretion to consider and choose from what is available. “[A]
high threshold must be met if a state law is to be preempted
for conflicting with the purposes of a federal Act,” Whiting,
563 U.S. at 607, 131 S.Ct. 1968 (internal quotation marks
omitted), and this case does not meet the threshold set by our
precedent.

For example, this case is distinguishable from Leslie
Miller and Public Utilities Commission. In Leslie Miller,
Congress instructed that the United States “shall” award the
relevant contract to the bidder whose bid “w[ould] be most
advantageous to the Government, price and other factors
considered.” 352 U.S. at 188, 77 S.Ct. 257 (internal quotation
marks omitted). Arkansas law imposed on contractors
additional requirements for obtaining a license to perform
such activity. /d. The Court concluded that this was enough to
create a conflict because it “frustrate[d] the expressed federal
policy of selecting the lowest responsible bidder.” /d. at 190,
77 S.Ct. 257.

*22 In Public Utilities Commission, Congress had adopted
a “comprehensive policy governing procurement” that
explained how “the head of an agency” would “negotiate such
a purchase or contract.” 355 U.S. at 54041, 78 S.Ct. 446.
Federal law mandated selecting the least costly means. /d.
at 542, 78 S.Ct. 446. Under California law, that discretion
could “be exercised and reduced rates used” only if California
approved. Id. at 543, 78 S.Ct. 446. The “conflict between
the federal policy of negotiated rates and the state policy of
regulation of negotiated rates” was “clear.” /d. at 544, 78 S.Ct.
446. In those cases and elsewhere, the “principal indication
that Congress intended to pre-empt state law” was its use of
“shall.” Gade, 505 U.S. at 99, 112 S.Ct. 2374.
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But nothing in the INA requires the Secretary to contract with
privately operated detention facilities. Even if ICE were to
lease a privately owned building, it could operate that building
itself. I agree with the Seventh Circuit that the statutory
language “demonstrates at most a general preference to use
existing facilities when they are available.” Raoul, 44 F.4th
at 591 (emphasis added).

B. AB 5207 Is Not Field Preempted Either.

State law is also preempted “when federal law occupies
a field of regulation so comprehensively that it has left
no room for supplementary state legislation.” Murphy v.
NCAA, 584 U.S. 453, 479, 138 S.Ct. 1461, 200 L.Ed.2d
854 (2018) (internal quotation marks omitted). We can infer
congressional intent to displace state law altogether from a
framework of regulation “so pervasive that Congress left no
room for the States to supplement it or where there is a federal
interest so dominant that the federal system will be assumed
to preclude enforcement of state laws on the same subject.”
Arizona, 567 U.S. at 399, 132 S.Ct. 2492 (internal quotation
marks and alterations omitted).

Federal law does not so wholly and exclusively occupy
the field of private immigration detention. Certainly “[t]he
Government of the United States has broad, undoubted power
over the subject of immigration and the status of aliens.” /d.
at 394, 400, 132 S.Ct. 2492 (applying the preemption analysis
to the “field of alien registration™). For example, “[p]olicies
pertaining to the entry of aliens and their right to remain here
are ... entrusted exclusively to Congress.” Galvan v. Press,
347 U.S. 522, 531, 74 S.Ct. 737, 98 L.Ed. 911 (1954). And
“[t]he authority to control immigration—to admit or exclude
aliens—is vested solely in the Federal Government.” 7ruax
V. Raich, 239 U.S. 33, 42, 36 S.Ct. 7, 60 L.Ed. 131 (1915).
But just because a state law touches on immigration law
does not mean field preemption applies. See Ocean Cnty.
Bd. of Comm'nrs v. Att'y Gen. of N.J., 8 F.4th 176, 178 (3d
Cir. 2021) (finding no preemption of a law barring local law
enforcement from assisting federal immigration authorities in

certain ways); Lozano v. City of Hazleton, 724 F.3d 297, 304
(3d Cir. 2013) (explaining that in Whiting “the Supreme Court
upheld an Arizona statute that allowed state courts to suspend
or revoke the business licenses of employers who knowingly
or intentionally employ unauthorized aliens”).

CoreCivic hardly develops this argument, but it seems to
suggest that the field of “immigration detention” is off limits.
AB 5207, however, says nothing about who can be detained,
why, for how long, or even where. It regulates only whether
private entities can operate immigration detention facilities in
the State. This is not the stuff field preemption is made of.

IV. CONCLUSION

AB 5207 applies only to private, local, and state parties,
not the United States. And New Jersey does not single out
immigration detention—it prohibits itself from using private
general criminal detention too. The majority nonetheless
insists that AB 5207 violates intergovernmental immunity
because it is “functionally” a direct regulation on the United
States. But as a matter of both doctrine and plain language,
state laws that do not apply to the Federal Government are
not direct regulations—they are indirect because it is their
downstream consequences that burden the United States.
Case law, basic separation-of-powers principles, and common
sense all tell us that Congress, not courts, should decide when
those spillover effects are so substantial that they violate
the Supremacy Clause. And the proper doctrinal method for
determining whether Congress intends to displace a neutral
indirect state law is preemption, not intergovernmental
immunity. Because the majority would have judges rather
than legislators make politically sensitive judgments about
when a neutral state law that does not apply to the United
States interferes too much with federal interests, I respectfully
dissent.

All Citations

--- F.4th ----, 2025 WL 2046488

Footnotes

1 As | explain above, New Mexico and Fresno County reject the majority's test. See supra at —— — ——
The other case the majority cites for this proposition is Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 181
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108 S.Ct. 1704, 100 L.Ed.2d 158 (1988). It should come as no surprise that this case is also distinguishable.
Ohio tried to apply its workers' compensation safety requirements to “a federally owned facility performing a
federal function.” Id. Of course, that state law was a classic direct regulation because it applied by its terms
to the Federal Government.

2 Conflict preemption can also occur if “compliance with both federal and state regulations is a physical
impossibility,” Arizona v. United States, 567 U.S. 387, 399, 132 S.Ct. 2492, 183 L.Ed.2d 351 (2012) (internal
guotation marks omitted), but no one argues that is the case here.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Article

Racial Disparities in Crime-Based
Removal Proceedings

Emily Ryo, Ian Peacock,t Weston Ley'if, and
Christopher Levesque ift

Whether and to what extent racial minorities experience
harsher treatment or face worse outcomes in court are questions
of fundamental importance for any justice system. Questions of
racial inequality are especially salient in the context of removal
proceedings that are triggered by immigrants’ criminal history.
Many individuals in crime-based removal proceedings are immi-
grants of color who face a host of legal disadvantages that are
tantamount to double penalties for the same crime for which they
have already been punished through the criminal justice system.
This Article offers, for the first time, systematic empirical anal-
yses of crime-based removal proceedings decided between 1998
and 2023 in U.S. immigration courts. Our analyses produced
three key findings. First, our results show that double penalties
for immigrants in crime-based removal proceedings are large and

¥ JD, PhD; Charles L. B. Lowndes Distinguished Professor of Law & Pro-
fessor of Sociology, Duke Law School.

1 PhD; JD Candidate, University of Chicago Law School.

11 Research Associate, Duke Law School.

TT1TPhD; Assistant Professor of Sociology and Law & Society, Kenyon Col-
lege.

This research was supported by the National Science Foundation (Award
No. 2407056) and Duke Law School. The statements made and views expressed
are solely the responsibility of the Authors. We thank Danielle Flores, Isabella
Palmer, and Maia Wenger for their excellent research assistance. We also thank
participants of the Faculty Workshop at Emory Law School, 2023 Conference
on Empirical Legal Studies, 2023 AALS Annual Conference, 2022 Law & Soci-
ety Association Annual Meeting, and the American Immigration Council Trans-
parency Convening for their helpful feedback. Direct all correspondence to
Emily Ryo, Duke Law School, 210 Science Drive, Durham, NC 20083. Email:
ryo@law.duke.edu. Copyright © 2025 by Emily Ryo, Ian Peacock, Weston Ley,
and Christopher Levesque.

1997



1998 MINNESOTA LAW REVIEW [109:1997

growing. Second, there are significant racial disparities in the
rate at which immigrants are released from detention and the
rate at which they are ordered removed from the United States.
Specifically, Hispanic immigrants with drug-related charges and
Black immigrants with domestic violence or firearms charges
face significantly worse outcomes than their counterparts. Third,
non-white immigrants fare better when their presiding judges are
of the same, rather than different, race. For white immigrants,
however, they generally fare better than non-white immigrants
regardless of the presiding judges’ race, and this white favoritism
is more pronounced among some non-white judges than white
judges. These findings have important implications for scholar-
ship on the continuing salience of race and ethnicity in criminal
and civil proceedings despite facially race-neutral laws, as well
as policymaking aimed at advancing racial equality in our jus-
tice system.
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INTRODUCTION

“Noncitizens with criminal convictions, their families, and
sometimes even their attorneys, who come before the immigra-
tion court often feel like they have entered a carnival ‘house of
mirrors,” wrote Dana Leigh Marks and Denise Noonan Slavin,
former immigration judges (IJs).! This description underscores
the frightening and maze-like nature of immigration court pro-
cess that immigrants? with criminal history experience when the
government places them in removal proceedings based on their
criminal history (crime-based removal proceedings). The experi-
ence is aptly described as entering a house of mirrors because at
the heart of these removal proceedings are the crimes for which
these immigrants have already been punished through the crim-
inal justice system. Yet these crimes continue to follow them,
threatening them with severe consequences that are tantamount
to double punishment.

This Article offers the first systematic empirical analysis of
crime-based removal proceedings. This analysis is important
and timely given that current U.S. immigration law and enforce-
ment policy have become heavily focused on detaining and de-
porting immigrants with criminal records. In fiscal year 2008,
immigrants without past criminal convictions accounted for the
majority (69%) of those removed after an arrest by U.S. Immi-
gration and Customs Enforcement (ICE).3 By contrast, in fiscal
year 2020, immigrants with past criminal convictions or pending
criminal charges accounted for the majority (64%) of all ICE re-
movals; this percentage is even higher (92%) when we consider
only those removals resulting from interior (as opposed to bor-
der) arrests.4

1. Dana Leigh Marks & Denise Noonan Slavin, A View Through the Look-
ing Glass: How Crimes Appear from the Immigration Court Perspective, 39
FOrRDHAM URB. L.J. 91, 112 (2011).

2. The term “immigrant” as used in this Article refers to noncitizens,
whether they have legal status (for example, a visa holder or a lawful perma-
nent resident) or lack legal status. For different legal categories of noncitizens,
see id. at 99.

3. Fiscal Year 2016 ICE Enforcement and Removal Operations Report,
U.S. IMMIGR. & CUSTOMS ENF'T 5 (2016), https://www.ice.gov/sites/default/files/
documents/Report/2016/removal-stats-2016.pdf [https://perma.cc/4CTK-ZAHT].

4. U.S. Immigration and Customs Enforcement Fiscal Year 2020 Enforce-
ment and Removal Operations Report, U.S. IMMIGR. & CUSTOMS ENF'T 23
(2020), https://www.ice.gov/doclib/news/library/reports/annual-report/ero
ReportFY2020.pdf [https:/perma.cc/UEL7-W3YB].
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To appreciate the consequential nature of crime-based re-
moval proceedings and their significance in the intersecting
world of immigration and criminal law, it is helpful to consider
the following three salient facts that define the contemporary
U.S. immigration deportation regime.5 First, deportation is a
devastating life event with enduring negative consequences for
immigrants, their families, and communities.® According to the
U.S. Supreme Court, deportation of a long-term resident is tan-
tamount to banishment from their home and family, a “punish-
ment of the most drastic kind.”” For those fleeing from violence
and persecution in their origin countries, deportation may be a
death sentence.8 Second, contacts with the criminal justice sys-
tem make an immigrant, including lawful permanent residents,
dramatically more likely to be detained and deported from the
United States. According to one recent estimate, a criminal con-
viction makes deportation hundreds of times more likely.? Third,
there 1s no right to government-appointed counsel in

5. Prior to 1996, immigration judges made admissibility decisions in “ex-
clusion proceedings” and deportation decisions in “deportation proceedings.” In
1996, Congress consolidated them into “removal proceedings.” See Emily Ryo,
Representing Immigrants: The Role of Lawyers in Immigration Bond Hearings,
52 LAW & S0C’Y REV. 503, 504 n.1 (2018). This Article uses these terms inter-
changeably.

6. See DAVID C. BROTHERTON & LUIS BARRIOS, BANISHED TO THE HOME-
LAND: DOMINICAN DEPORTEES AND THEIR STORIES OF EXILE (2011) (finding that
Dominican deportees often face high levels of stigma, which pose significant so-
cio-economic and cultural challenges for both deportees and their families after
deportation); Jacqueline Hagan et al., Deporting Social Capital: Implications
for Immigrant Communities in the United States, 3 MIGRATION STUD. 370, 384—
88 (2015) (describing the devasting effects of deportation and removal in terms
of loss of family, business networks, community trust, social capital, life oppor-
tunities for families, and community capital); Jacob S. Rugh & Matthew Hall,
Deporting the American Dream: Immigration Enforcement and Latino Foreclo-
sures, 3 SOCIO. SCI. 1053, 106770 (2016) (finding that deportations directly
contribute to housing instability and Latino residential stratification by reduc-
ing homeownership, income, and wealth).

7. Lehmann v. United States ex rel. Carson, 353 U.S. 685, 691 (1957).

8. See Dana Leigh Marks, Immigration Judge: Death Penalty Cases in a
Traffic Court Setting, CNN (June 26, 2014), https://edition.cnn.com/2014/06/26/
opinion/immigration-judge-broken-system [https://perma.cc/5QWL-BNYdJ]
(“Immigration judges compare these [removal proceedings] to death penalty
cases because an order of deportation can, in effect, be a death sentence.”).

9. David K. Hausman, The Unexamined Law of Deportation, 110 GEO. L.dJ.
973, 978 (2022).
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Immigration proceedings,® and most immigrants in removal
proceedings lack legal representation.l! Although there is a
growing movement in various local jurisdictions to provide low-
cost or free legal services to immigrants facing removal, such
programs often exclude those with criminal convictions.!2

The foregoing discussion suggests that immigrants with
criminal histories are one of the most stigmatized and vulnera-
ble, yet the least legally protected, groups in our justice system.
In addition, many are likely to be long-term U.S. residents with
deep social ties to the United States.13 Different strands of re-
search have started to examine issues affecting this population.
For example, scholars from multiple disciplines have studied
how immigrants are treated in the criminal justice system.14 A
growing number of scholars have also examined the use of crim-
inal law and the criminal law apparatus as an immigration en-
forcement tool.15 Yet, there is a great deal that we still do not

10. Emily Ryo & Ian Peacock, Represented but Unequal: The Contingent
Effect of Legal Representation in Removal Proceedings, 55 LAW & SOC’Y REV.
634, 635 (2021).

11. Id. at 637 (“Among detained noncitizens in removal proceedings, the
representation rate was . . . about 17%.”).

12. Lindsay Nash, Universal Representation, 87 FORDHAM L. REV. 503,
504—05 (2018) (describing the conviction-based eligibility restrictions that many
“universal representation” programs impose).

13. See Hausman, supra note 9, at 975 (“As the law recognizes elsewhere,
the human and economic costs of deportation rise with noncitizens’ time in the
United States and their ties to the community. Prioritizing deportations by
criminality often means deporting people with deep roots in the United
States.”).

14. See, e.g., Ingrid V. Eagly, Criminal Justice for Noncitizens: An Analysis
of Variation in Local Enforcement, 88 N.Y.U. L. REV. 1126, 1134 (2013) (exam-
ining how the integration of criminal law with immigration enforcement en-
sures local officials are consistently aware of immigration status and federal
enforcement practices); Michael T. Light et al., Citizenship and Punishment:
The Salience of National Membership in U.S. Criminal Courts, 79 AM. SOCIO.
REV. 825, 841 (2014) (“[N]on-citizens—particularly undocumented immi-
grants—are far more likely to be incarcerated and sentenced for longer periods
than are U.S. citizens.”); Katherine Beckett & Heather Evans, Crimmigration
at the Local Level: Criminal Justice Processes in the Shadow of Deportation, 49
LAW & SOC’Y REV. 241, 273 (2015) (“There is . . . a significant body of evidence
suggesting that the intermingling of the criminal and immigration systems no-
tably disadvantages non-citizens caught up in the criminal justice system in
various locales.”).

15. See, e.g., Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime,
and Sovereign Power, 56 AM. U. L. REV. 367, 381-92 (2006) (describing the
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know about the immigration consequences of a criminal record
In immigration court cases and the access-to-justice challenges
that immigrants face when they are placed in removal proceed-
ings due to their triggering criminal history.

This Article is the first to ask—and address through system-
atic empirical analysis of removal proceedings decided between
1998 and 2023—three key questions that are fundamental to un-
derstanding the crime-based removal system in the United
States. First, what legal disadvantages do immigrants in crime-
based removal proceedings face, and have these disadvantages
diminished or grown over time? To address this question, we de-
scriptively examine the differences between proceedings with
criminal charges and those without criminal charges in terms of
the respective groups’ (1) rate of legal representation (“represen-
tation rate”), (2) rate at which immigrants are held in immigra-
tion detention (“detention rate”), (3) rate of release from deten-
tion (“release rate”), and (4) rate at which removal orders are
issued (“removal rate”).

Second, are there racial/ethnic!¢é disparities in legal out-
comes for immigrants in crime-based removal proceedings? To

growing overlap between immigration and criminal law in substance, enforce-
ment practices, and procedural approaches to prosecution); Cecilia Menjivar &
Leisy J. Abrego, Legal Violence: Immigration Law and the Lives of Central
American Immigrants, 117 AM. J. SOCIO. 1380, 1381 (2012) (examining how
Central American immigrants in precarious legal statuses experience “legal vi-
olence” at the nexus of immigration and criminal laws); Amada Armenta, Ra-
cializing Crimmigration: Structural Racism, Colorblindess, and the Institu-
tional Production of Immigrant Criminality, 3 SOCIO. RACE & ETHNICITY 82, 83
(2017) (explaining how local law enforcement agencies contribute to the racial-
ization and criminalization of Latinos, which reinforces Latinos’ vulnerability
to deportation); Sarah Tosh, Drugs, Crime, and Aggravated Felony Deporta-
tions: Moral Panic Theory and the Legal Construction of the “Criminal Alien,”
27 CRITICAL CRIMINOLOGY 329, 335 (2019) (describing how punitive drug laws
and a “get-tough-on-crime” approach have reinforced the criminalization of La-
tino immigrants); Jennifer M. Chacén, The Criminalization of Immigration
(mapping shifts in immigration and criminal law that have increasingly crimi-
nalized immigration), in THE OXFORD RESEARCH ENCYCLOPEDIA OF CRIMINOL-
0GY & CRIMINAL JUSTICE, Oxford Research Encyclopedias (database updated
2021).

16. For ease of reference, we refer to racial/ethnic disparities as racial dis-
parities throughout the rest of this Article. We recognize that there is a contin-
uing debate about whether Hispanic is more appropriately categorized as an
ethnic identity rather than a racial identity, although the increasingly domi-
nant approach is to treat Hispanic as a separate racial category. See Nancy
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address this question, we undertake a two-step analysis of our
originally compiled removal-proceedings data. We first identify
the top five most commonly occurring criminal charge categories
in the proceedings data.l” These top five charges are: (1) Con-
trolled Substance, (2) Controlled Substance Trafficking, (3) Do-
mestic Violence, Stalking, or Child Abuse, (4) Firearms, and (5)
Violation of Protective Order.18 Then within each criminal charge
category, we analyze racial disparities in release and removal
rates. Our analysis focuses on predicted values from regression
models that adjust for a variety of characteristics related to im-
migrant respondents, proceedings, and judges. The two-step an-
alytical approach that we undertake ensures that we are not
comparing the legal outcomes of different groups in a pooled
sample that aggregates widely disparate criminal charges that
are of varying degrees of seriousness.

Third, does an IJ’s race matter in crime-based removal pro-
ceedings? More specifically, do immigrants who share the same
racial identity as the IJs who preside over their crime-based re-
moval proceeding experience more favorable legal outcomes than
those whose racial identities differ? We address this question by
examining the release and removal rates of crime-based removal
proceedings for which there is racial concordance between immi-
grant respondents and their judges (as compared to those pro-
ceedings that lack such racial concordance). For the reasons dis-
cussed earlier, we also conduct this analysis separately for each
of the top five most commonly occurring criminal charges in the
proceedings data.

To preview our results, we find that immigrants in crime-
based removal proceedings (as compared to those in non-crime-
based removal proceedings) are substantially less likely to ob-
tain legal representation, more likely to be detained, less likely

Foner et al., Introduction: Immigration and Changing Identities, RUSSELL SAGE
FOUND. J. SOC. SCIS., Aug. 2018, at 1, 11 (“In the media, public discourse, some
government reporting standards, and everyday language used by Latinos and
non-Latinos alike, the view of Latinos as a separate racial group has increas-
ingly come to dominate.”).

17. For the reasons detailed in the Data and Methods Appendix (see Appen-
dix Part C), we excluded from consideration the following two charge categories:
(1) “aggravated felony,” and (2) “crimes involving moral turpitude.” For how we
coded individual charges appearing in the proceedings data into charge catego-
ries that we analyze in the current study, see Appendix Table E.

18. For details on the coding of charge categories, see Charge Variables in
the Data and Methods Appendix (Appendix Part B).
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to be released from detention, and more likely to be ordered re-
moved.!® We refer to these disadvantages as “double penalties,”
following scholars who have argued that harsh immigration con-
sequences of criminal conviction amount to punishing an indi-
vidual twice for the same crime.20 Our analysis shows that these
double penalties are large and have grown over time, especially
in more recent years, particularly towards the end of the first
Trump administration and into the Biden administration.2!

We also find evidence of significant racial disparities in the
rates at which immigrants are released from detention, and the
rates at which they are ordered removed.2?2 Among those with
controlled-substance and controlled-substance trafficking
charges, Hispanic immigrants have the lowest rate of release
and the highest rate of removal.23 Among those with domestic-
violence and firearm charges, Black immigrants have the lowest
rate of release from detention and the highest rate of removal.24
Finally, we find significant positive effects of racial concordance
on release and removal rates for non-white immigrants.25

19. See infra Part IV.A.

20. See Emily Ryo, Fostering Legal Cynicism Through Immigration Deten-
tion, 90 S. CAL. L. REV. 999, 1025 (2017) (“[Immigrant detainees] who had
served criminal sentences for convictions that had triggered their removal pro-
ceedings described immigration detention as double jeopardy—retribution for
the wrongdoing for which they had already paid the price.”); Mark Dow, De-
signed to Punish: Immigrant Detention and Deportation, 74 SOC. RSCH. 533, 544
(2007) (“Detained immigrants awaiting deportation after criminal convictions
have often complained that they are being subjected to double jeopardy since
they have already served their sentences. But the truth is their treatment does
not even rise to that level: double jeopardy implies being tried twice for the same
crime. The immigrants have been tried only once—and punished twice.”); Sarah
Tosh, Mandatory Detention for Criminal Convictions: The Reproduction of Ra-
cial Inequality Through U.S. Immigration Law, 44 LAW & POL’Y 70, 88-90
(2022) (describing how immigration courts exacerbate punishment for Latinx
and Black immigrants). Other scholars have used a similar term, “double pun-
ishment,” to describe how immigrants are punished through the court process
during removal proceedings and again when they are removed from the United
States. Christopher Levesque et al., Process as Suffering: How U.S. Immigra-
tion Court Process and Culture Prevent Substantive Justice, 86 ALB. L. REV. 471,
471 (2022-23); Michael T. Light, Legal Inequality’s Newest Face, CONTEXTS,
Summer 2015, at 32, 37.

21. See infra Part IV.A.

22. See infra Part IV.B.

23. See infra Part IV.B.

24. See infra Part IV.B.

25. See infra Part IV.C.
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Specifically, Asian, Black, and Hispanic immigrants generally
experience more favorable outcomes if their presiding judges are
of the same race.26 On the other hand, white immigrants fare
better before non-white judges, in part because while all judges
decide more favorably when the immigrant respondent is white
rather than non-white, some non-white judges appear to evi-
dence a relatively higher degree of white favoritism than white
judges.27

This Article makes three major contributions. First, by shin-
ing a light on what happens to immigrants who become ensnared
in the immigration enforcement system as a result of their crim-
inal history, we explore an important set of collateral conse-
quences of contacts with the criminal justice system that has es-
caped systematic empirical scrutiny. A longstanding scholarship
has examined the extent and nature of a variety of deleterious
downstream effects of contacts with the criminal justice system
on outcomes as varied as employment, occupational licensing,
voting, and civic engagement.28 However, empirical studies that
examine immigration-related collateral consequences on noncit-
1izens of their contacts with the criminal justice system are
scarce.29 We argue that filling this knowledge gap is critical for
a fuller and more nuanced understanding of expanding powers
of the carceral state and the disproportionate impact that such
an expansion has on marginalized communities of color.30

Second, no study to date has analyzed the centrality of im-
migrant respondents’ race in understanding disparities in legal
outcomes in removal proceedings. The influence of extralegal
factors on IJs’ decision-making has been of enduring interest to
scholars.3! Prior research has found that in immigration court
adjudication, demographic profiles and work experiences of IJs

26. See infra Part IV.C.

27. See infra Part IV.C.

28. See infra Part I1.A.

29. A study by Ingrid Eagly and colleagues is a notable exception, which
examines how public defense institutions that provide immigration-related le-
gal advising have evolved post—Padilla v. Kentucky. Ingrid Eagly et al., Restruc-
turing Public Defense After Padilla, 74 STAN. L. REV. 1, 7 (2022). In Padilla, the
U.S. Supreme Court held that under the Sixth Amendment, appointed counsel
in criminal cases must inform their clients of adverse immigration consequences
that may result from a guilty plea. Padilla v. Kentucky, 559 U.S. 356, 374
(2010).

30. See infra Parts II.A, V.B.

31. Seeinfra Parts I1.B-II.C.
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matter, and so do state and local contexts in which immigration
courts are located, as well as outside influences and pressures
placed on IJs.32 But this is the first study that investigates
whether and to what extent racial identity of immigrant re-
spondents might matter in removal proceedings. Our empirical
findings uncovering racial disparities in immigration court out-
comes underscore the importance of examining race as a “master
status”33 that might perpetuate inequalities in immigration ad-
judication. In this way, our empirical findings make a significant
new contribution to the growing body of scholarship on immigra-
tion courts and access to justice for immigrants.34

Third, the current study is the first to provide empirical ev-
idence of racial-concordance effects in immigration proceedings
and to propose possible explanations for the phenomenon that
requires future investigation. Across many different social con-
texts, voluminous research documents the role that ingroup bias
or ingroup favoritism—the tendency to favor members of one’s
own group over those in other groups—plays in shaping human
behavior.3> However, the mechanisms driving this behavior are
not well understood. One possible explanation for the racial-con-
cordance effect that we find in this study might be judicial em-
pathy.3¢ Prior research on judicial behavior suggests that judi-
cial empathy—the ability to understand and identify with
others’ perspectives and situations—may be an important deter-
minant of how judges decide cases.3” Empathy, in turn, has been
conceptualized as a product of personal experiences and interac-
tions that typically vary along racial and gender lines.38 We draw
attention to the importance of studying these kinds of dynamics.
More broadly, we call for a better understanding of how judge
characteristics interact with respondent characteristics to shape
legal outcomes in removal proceedings.

32. Seeinfra Part I1.B.

33. The term “master status” was coined by an American sociologist, Ever-
ett Hughes, in the 1940s to describe the importance of race as a dominant iden-
tity that, in most social situations, will overpower other identities. See Everett
Cherrington Hughes, Dilemmas and Contradictions of Status, 50 AM. J. SOCIO.
353, 357 (1945).

34. See infra Part I1.B.

35. See infra Part I1.C.

36. See infra Part I1.C.

37. Seeinfra Part I1.C.

38. Seeinfra Part I1.C.
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The rest of this Article proceeds in four major parts. Part 1
provides the historical and legal context necessary for under-
standing how crime-based removal proceedings gained promi-
nence and how they operate. Part II explains what motivates the
current study’s focus on racial disparities and why examining
this dimension of crime-based removal proceedings is important
for both research and policy. Part III describes the data on re-
moval proceedings that we originally compiled for the purposes
of this study. This Part also explains the analytical strategy that
we adopted in analyzing these proceedings data. Part IV pre-
sents the results of our empirical analyses and the key findings
that address the three questions that we presented earlier. We
conclude with a discussion about the policy implications of our
findings and directions for future research.

I. CRIME-BASED REMOVAL PROCEEDINGS

Crime-based removal proceedings are an integral part of a
broader phenomenon that scholars call “crimmigration,”3® which
refers to the merger of criminal justice and immigration enforce-
ment systems.40 We describe key features of crimmigration and
discuss historical developments that gave rise to crime-based re-
moval proceedings. Crimmigration has become a broader global

39. Some scholars have argued that the use of the term, “crimmigration,”
“may contribute to the normalization of immigrants as ‘crimmigrants’ [i.e., crim-
inal immigrants] or to their homogenization.” Cecilia Menjivar et al., The Ex-
pansion of “Crimmigration,” Mass Detention, and Deportation, SOCIO. COM-
PASS, Apr. 2018, at 1, 8.

40. Stumpf, supra note 15, at 376 (“Immigration law today is clothed with
so many attributes of criminal law that the line between them has grown indis-
tinct.”). For discussions on various facets of crimmigration, see, for example,
Mary Fan, The Case for Crimmigration Reform, 92 N.C. L. REV. 75, 75 (2013)
(“This Article is about curbing the most problematic excesses of the
‘crimmigration complex.”); Beckett & Evans, supra note 14, at 241 (“Implica-
tions of these findings for the ‘crimmigration’ literature and research on the
effect of citizenship status on criminal justice outcomes are discussed.”); César
Cuauhtémoc Garcia Hernandez, Deconstructing Crimmigration, 52 UC DAVIS
L. REV. 197, 197-98 (2018) (“This article tackles crimmigration law’s seemingly
fixed role in twenty-first century law enforcement practices in the service of
displacing crimmigration from its remarkable status.”); Juliet P. Stumpf, Crim-
migration and the Legitimacy of Immigration Law, 65 ARIZ. L. REV. 113, 113
(2023) (“This Article explores the significance of crimmigration for the proce-
dural legitimacy of immigration law.”).
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phenomenon,4! but our discussion focuses on its development in
the United States. We also describe the contemporary legal
framework, law-enforcement policies, and practices that sustain
crime-based removal proceedings.

A. HISTORICAL CONTEXT AND LEGAL FRAMEWORK

The two key substantive features of crimmigration are (1)
criminalization of immigration law violations that used to be
classified as civil violations, and (2) an expansive array of crimi-
nal offenses that trigger immigration detention and deporta-
tion.42 The first substantive feature—increased criminalization
of immigration law violations—is responsible for the dramatic
rise in the number of cases involving immigration offenses in
criminal court dockets across the United States.43 Between fiscal
years 2018 and 2020, prosecution of immigration crimes consti-
tuted the largest share of all federal criminal prosecutions, fol-
lowed by offenses related to drugs, firearms, and fraud/theft/em-
bezzlement.44 Questions of how these immigration-crime cases

41. For research on crimmigration and its impact in countries outside of
the United States, see Neza Kogovsek Salamon et al., Global Crimmigration
Trends, in CAUSES & CONSEQUENCES OF MIGRANT CRIMINALIZATION 3, 13-22
(Neza Kogovsek Salamon ed., 2020); Gian Luigi Gatta, Global Trends in “Crim-
migration” Policies: From the EU to the USA, in CONTROLLING IMMIGRATION
THROUGH CRIMINAL LAW: EUROPEAN AND COMPARATIVE PERSPECTIVES ON
“CRIMMIGRATION” 47, 49-70 (Gian Luigi Gatta et al. eds., 2021).

42. See Emily Ryo, Detained: A Study of Immigration Bond Hearings, 50
LAW & SOC’Y REV. 117, 119 (2016) (explaining that crimmigration “is a product
of the growing criminalization of immigration violations on the one hand, and
the expansion of criminal grounds for removal on the other”).

43. MARK MOTIVANS, BUREAU OF JUST. STAT., NCJ 253116, IMMIGRATION,
CITIZENSHIP, AND THE FEDERAL JUSTICE SYSTEM, 1998-2018, at 1, 2 (2021)
(“Immigration suspects prosecuted in U.S. district court more than tripled from
1998 to 2018.”).

44. Immigration offenses were the most common federal crimes in 2020,
accounting for about forty-one percent of the total caseload. Glenn R. Schmitt &
Amanda Russell, Fiscal Year 2020 Overview of Federal Criminal Cases, U.S.
SENT'G COMM'N 5 (Apr. 2021), https://www.ussc.gov/sites/default/files/pdf/
research-and-publications/research-publications/2021/FY20_Overview_Federal
_Criminal_Cases.pdf [https:/perma.cc/TTG3-VMQ5]. In 2021, drug offenses
overtook immigration offenses as the most common federal crime (about thirty-
one percent of the total caseload). Glenn R. Schmitt & Lindsey Jeralds, Fiscal
Year 2021 Overview of Federal Criminal Cases, U.S. SENT'G COMM'N 5 (Apr.
2022), https://[www.ussc.gov/sites/default/files/pdf/research-and-publications/
research-publications/2022/FY21_Overview_Federal_Criminal_Cases.pdf
[https://perma.cc/TR88-3Y9S].
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are adjudicated in criminal courts and impact the criminal jus-
tice system are beyond the scope of this Article, though there is
an emerging body of legal and empirical research that examines
these important issues.45

The second substantive feature of crimmigration—the large
set of criminal offenses that triggers immigration detention and
deportation—lies at the heart of crime-based removal proceed-
ings.46 Scholars have traced this legal development to the late
1980s.47 The Anti-Drug Abuse Act of 198848 established a new
category of crimes called “aggravated felonies”—which included
murder, drug trafficking, and firearms trafficking—that could
trigger immigration detention and deportation.4® In 1990, Con-
gress broadened the definition of aggravated felonies to include
any “crimes of violence” that resulted in a sentence of at least
five years regardless of how the relevant law under which the
immigrant was convicted defined that crime.50 Thereafter, Con-
gress reduced the required sentence length of “crime of violence”
to one year and added a host of new offenses to the list of

45. For discussions of these cases by legal scholars, see, for example, Ingrid
V. Eagly, Prosecuting Immigration, 104 Nw. U. L. REV. 1281 (2010); Stephen
Lee, De Facto Immigration Courts, 101 CALIF. L. REV. 553 (2013); Chacén, supra
note 15. For empirical studies of these cases, see Richard D. Hartley & Rob Til-
lyer, Defending the Homeland: Judicial Sentencing Practices for Federal Immi-
gration Offenses, 29 JUST. Q. 76 (2012); Rob Tillyer & Richard Hartley, The Use
and Impact of Fast-Track Departures: Exploring Prosecutorial and Judicial Dis-
cretion in Federal Immigration Cases, 62 CRIME & DELINQ. 1624 (2016); Mela-
nie M. Holland, Fast-Tracking Justice: An Examination of the Role of Gender in
the Application of Federal Early Disposition Decisions and Other Departure Out-
comes for Immigration Offenses, 30 WOMEN & CRIM. JUST. 126 (2020).

46. See, e.g., Garcia Hernandez, supra note 40, at 210 (“The INA contains
dozens of provisions that trigger removal upon a conviction or, in some in-
stances, mere commission of certain crimes.”).

47. See, e.g., id. at 199200 (discussing the rise of crimmigration amidst the
“anti-migrant hysteria” in the 1980s); Stumpf, supra note 40, at 130 (highlight-
ing the expansion of deportation statutes and criminalization of border crossing
in the 1980s).

48. Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, sec. 7342, § 101(a),
102 Stat. 4470, 4469-70 (amending 8 U.S.C. § 1101(a)).

49. See Teresa A. Miller, Citizenship & Severity: Recent Immigration Re-
forms and the New Penology, 17 GEO. IMMIGR. L.J. 611, 633-34 (2003) (discuss-
ing the expansion of the term, “aggravated felonies,” to target migrants).

50. Immigration Act of 1990, Pub. L. No. 101-649, sec. 501(a)(3), § 101(a),
104 Stat. 4978, 5048 (amending 8 U.S.C. § 1101(a)); see Stumpf, supra note 15,
at 383 (discussing the expansion of the term, “aggravated felonies”).



2012 MINNESOTA LAW REVIEW [109:1997

aggravated felonies, many of which do not involve violence.5!
Over time, the list of “aggravated felonies” expanded so much
that these offenses now do not even need to be “aggravated” nor
“felonies” under criminal law; for instance, a conviction for sim-
ple battery or shoplifting can be deemed an aggravated felony.52
Considered together, these changes have had the effect of mak-
ing it significantly easier for the U.S. government to detain and
deport noncitizens.

There are other ways that Congress expanded the crime-
based removal system during this period. For example, the other
key category of offenses for which an immigrant may be deported
1s “crimes involving moral turpitude” (CIMT).53 Prior to 1996, an
immigrant was deportable for a single CIMT committed within
five years of admission only if one year or more of confinement
was actually imposed; this was changed in 1996 to only require
that a sentence of one year or more may be imposed to trigger
deportation.54

51. Illegal Immigration Reform and Immigrant Responsibility Act of 1996,
Pub. L. No. 104-208, div. C, sec. 321, § 101(a)(43), 110 Stat. 3009-546, 3009-627
(codified as amended at 8 U.S.C. § 1101(a)(43)(F)—(G) (2000)); see Stumpf, supra
note 15, at 384 (discussing Congress broadening the definition of “aggravated
felony”).

52. See Nancy Morawetz, Understanding the Impact of the 1996 Deporta-
tion Laws and the Limited Scope of Proposed Reforms, 23 DEFENSE ALIEN 1, 5
(2000) (emphasizing that “a misdemeanor or a violation in most states . .. can
be deemed an aggravated felony”).

53. Immigration and Nationality Act, Pub. L. No. 82-414, § 241(a)(4), 66
Stat. 163, 204 (1952) (current version at 8 U.S.C. § 1227(a)(2)) (declaring CIMT
as grounds for deportation). See generally Craig S. Lerner, “Crimes Involving
Moral Turpitude”: The Constitutional and Persistent Immigration Law Doc-
trine, 44 HARV. J.L. & PUB. POL’Y 71, 79-114 (2021) (analyzing the development
of CIMT provisions).

54. Immigration and Nationality Act § 241(a)(4) (pre-1996 CIMT deporta-
tion); Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-
132, sec. 435, § 241(a)(2)(A)(1)AI), 110 Stat. 1214, 1274 (current version at 8
U.S.C. § 1227(a)(2)(A)(1)I)) (expanding CIMT deportation in 1996); see Lerner,
supra note 53, at 75 (discussing the broadening of CIMT as grounds for depor-
tation); see also Miller, supra note 49, at 633 (explaining the shift from pre- to
post-1996 as “criminal aliens” became more vulnerable to deportation due to the
broadening of CIMT).
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B. POLICIES AND PRACTICES SUPPORTING CRIME-BASED
REMOVAL

Crimmigration’s heavy reliance on the criminal law appa-
ratus to achieve its immigration-enforcement aims has been cen-
tral to sustaining the crime-based removal system. For example,
the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 (IIRIRA) created a program commonly known as the
287(g) Program, which allows for local law enforcement agencies
to enforce federal immigration laws.55 According to ICE, as of
March 2025, seventy-two law enforcement agencies in twenty
states have entered into a 287(g) agreement that allows depu-
tized officers to interrogate suspected noncitizens who have been
arrested on state or local charges regarding their immigration
status.56 In addition, ICE also has 287(g) agreements with 122
law enforcement agencies in sixteen states for ICE to train, cer-
tify, and authorize law-enforcement officers to execute ICE ad-
ministrative warrants on noncitizens in their agency’s jail.57

Another key mechanism through which immigration en-
forcement has conscripted the criminal justice system is the im-
migration detainer.’8 Immigration detainers allow immigration
enforcement agents to ask local law enforcement officers to no-
tify them of an immigrant offender’s date of release from jail or
prison and to request a hold on them beyond their scheduled re-
lease date so that ICE may assume custody for the purposes of
placing the immigrant in a removal proceeding.’® Immigration
detainers have been legally challenged on the basis that the con-
tinued detention of an immigrant pending transfer to ICE cus-
tody violates the Fourth Amendment’s protections against

55. Illegal Immigration Reform and Immigrant Responsibility Act of 1996
div. C, sec. 133, § 1357(g), 110 Stat. at 3009-563 (accepting state services to
carry out immigration enforcement). See generally Huyen Pham, 287(g) Agree-
ments in the Trump Era, 75 WASH. & LEE L. REV. 1253 (2018) (discussing the
first Trump administration’s implementation of 287(g) agreements).

56. Delegation of Immigration Authority Section 287(g) Immigration and
Nationality Act, U.S. IMMIGR. & CUSTOMS ENF'T (last updated Mar. 3, 2025),
https://www.ice.gov/identify-and-arrest/287g [https://perma.cc/RHB3-8R4U].

57. Id.

58. See HILLEL R. SMITH, CONG. RSCH. SERV., R45915, IMMIGRATION DE-
TENTION: A LEGAL OVERVIEW 51 (2019) (providing an overview of immigration
detainers).

59. See id. (“An immigration detainer is a document by which ICE . .. re-
quests the [law enforcement officers] to take certain actions that could facilitate
removal [of an alien] .. ..”).
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unreasonable government searches and seizures.60 Despite the
several federal court decisions finding key aspects of immigra-
tion detainers unconstitutional and in violation of federal stat-
utes, immigration detainers remain in use.6!

Finally, policies set by the federal executive branch have
been pivotal in making crime-based removal the defining feature
of the U.S. immigration enforcement regime. Because of the gov-
ernment’s limited resources, it cannot enforce the law against
every violator. And nothing in immigration statutes and regula-
tions require the prioritization of enforcement action against im-
migrants who are deportable on the basis of a crime. In this con-
text, the exercise of prosecutorial discretion pursuant to
enforcement priorities set by the executive branch has played a
central role in determining who gets detained and deported.62
For example, in 2011, the Department of Homeland Security
(DHS) announced through what has come to be known as the
Morton Memo that its top priorities were the removal of

60. E.g., Morales v. Chadbourne, 793 F.3d 208, 222 (1st Cir. 2015); Gonza-
lez v. U.S. Immigr. & Customs Enft, 975 F.3d 788, 821 (9th Cir. 2020); see
SMITH, supra note 58, at 57-59 (discussing the applicability of the Fourth
Amendment to immigration detainers); HILLEL R. SMITH, CONG. RSCH. SERV.,
LSB10375, IMMIGRATION DETAINERS: BACKGROUND AND RECENT LEGAL DE-
VELOPMENTS 1 (2020) (discussing violations of the Fourth Amendment through
ICE’s immigration detainers); see also Christopher N. Lasch, Enforcing the Lim-
its of the Executive’s Authority to Issue Immigration Detainers, 35 WM. MITCH-
ELL L. REV. 164, 165 (2008) (critiquing immigration detainers); Kate Evans, Im-
migration Detainers, Local Discretion, and State Law’s Historical Constraints,
84 BROOK. L. REV. 1085, 1091 (2019) (“Scholars and advocates have successfully
explained that federal law fails, on its own, to authorize local enforcement of
civil immigration law through immigration detainers.”).

61. See Gary M. Reich & Michael C. Scott, County Immigration Enforce-
ment in the Context of Unsettled Federalism: From Obama to Trump, 55 STATE
& Loc. GOV'T REV. 96, 98-100 (2023) (discussing the use of detainers between
the Obama administration and the first Trump administration); ICE Didn't Fol-
low Federal Enforcement Priorities Set by Biden Administration, AM. IMMIGR.
COUNCIL (June 27, 2023), https://www.americanimmigrationcouncil.org/
foia/ice-enforcement-priorities [https://perma.cc/HP6Z-397N] (highlighting that
“[d]etainers comprised roughly 30 percent of the enforcement actions” of ICE).

62. See Adam B. Cox & Cristina M. Rodriguez, The President and Immigra-
tion Law, 119 YALE L.J. 458, 464 (2009) (discussing “back-end prosecutorial
power”); Marjorie S. Zatz & Nancy Rodriguez, The Limits of Discretion: Chal-
lenges and Dilemmas of Prosecutorial Discretion in Immigration Enforcement,
39 LAW & SOC. INQUIRY 666, 666—67 (2014) (highlighting the controversial na-
ture of prosecutorial discretion); Shoba Sivaprasad Wadhia, The History of Pros-
ecutorial Discretion in Immigration Law, 64 AM. U. L. REV. 1285, 1285 (2015)
(explaining “the historical role of prosecutorial discretion in immigration law”).
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immigrants who threatened national security and those who had
committed crimes.63 In 2014, the agency established a new policy
that was largely similar to the Morton Memo but required immi-
gration officers to focus their efforts on immigrants convicted of
more serious offenses.64

The first Trump administration re-expanded the enforce-
ment priorities to target all removable immigrants.65 However,
the Biden administration sought to generally limit its enforce-
ment actions to a narrower class of immigrants—i.e., immi-
grants who pose a threat to: (1) national security, (2) public
safety, and (3) border security.66 The second category—“threat to
public safety’—generally includes immigrants who have en-
gaged in “serious criminal conduct.”®” In response, Texas and
Louisiana sued the Department of Homeland Security (DHS),
arguing that it lacked authority to set these enforcement

63. Memorandum from John Morton, Dir., U.S. Dep’t of Homeland Sec., to
All ICE Employees, Civil Immigration Enforcement: Priorities for the Appre-
hension, Detention, and Removal of Aliens 1 (Mar. 2, 2011), https://www.ice.gov/
doclib/news/releases/2011/110302washingtondc.pdf [https:/perma.cc/XN9E
-UTGL]. See generally HILLEL R. SMITH, CONG. RSCH. SERV., LSB10578, THE
BIDEN ADMINISTRATION’S IMMIGRATION ENFORCEMENT PRIORITIES: BACK-
GROUND AND LEGAL CONSIDERATIONS 6 (2022) (describing Biden administra-
tion’s enforcement focus on threats of national security, border security, and
public safety).

64. Memorandum from Jeh Charles Johnson, Sec’y, U.S. Dep’t of Homeland
Sec., to Thomas S. Winkowski et al., Acting Dir., U.S. Immigr. & Customs Enf’t
et al., Policies for the Apprehension, Detention and Removal of Undocumented
Immigrants 3 (Nov. 20, 2014), https://www.dhs.gov/sites/default/files/
publications/14_1120_memo_prosecutorial_discretion%281%29.pdf [https://
perma.cc/5RYT-G54K]. See generally SMITH, supra note 63, at 2 (noting the lim-
its on the types of criminal offenses prioritized in 2014).

65. Exec. Order No. 13,768, 82 Fed. Reg. 8799 (Jan. 30, 2017); Memoran-
dum from John Kelly, Sec’y, U.S. Dep’t of Homeland Sec., to Kevin McAleenan
et al., Acting Comm’r, U.S. Customs & Border Prot. et al., Enforcement of the
Immigration Laws to Serve the National Interest (Feb. 20, 2017) (implementing
enforcement against all “removable aliens”); ¢f. HILLEL R. SMITH, CONG. RSCH.
SERV., LSB11023, SUPREME COURT LIMITS STATES’ ABILITY TO CHALLENGE IM-
MIGRATION ENFORCEMENT POLICIES 2 (2023) (discussing the shift in immigra-
tion policy from the first Trump administration to the Biden administration).

66. Memorandum from Alejandro N. Mayorkas, Sec’y, U.S. Dep’t of Home-
land Sec., to Tae D. Johnson, Acting Dir., U.S. Immigr. & Customs Enf’t, Guide-
lines for the Enforcement of Civil Immigration Law 3—4 (Sept. 30, 2021), https://
www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf [https://perma.cc/
CFK7-BRBU].

67. Id. at 3.
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guidelines.68 On June 23, 2023, the Supreme Court held in
United States v. Texas that Texas and Louisiana lacked legal
standing to bring this challenge, reaffirming the idea that the
federal executive branch has broad discretion over whether to
remove an individual from the United States.69

II. CENTRALITY OF RACE IN THE JUSTICE SYSTEM

In this Part, we discuss existing research that motivates the
current study’s empirical focus on racial identities of immigrant
respondents and those of IJs. The first body of research focuses
on racial disparities in criminal justice process and outcomes,
while the second body of research focuses on inequalities in im-
migration law, enforcement, and adjudication. The third body of
research focuses on the importance of considering judges’ race
alongside the race of criminal defendants or of civil litigants.
Taken together, our review of these existing bodies of research
indicates that, in contrast to voluminous scholarly attention de-
voted to analyzing the importance of race and ethnicity (of liti-
gants and judges) in criminal justice processing and outcomes,
empirical studies that examine the effect of race and ethnicity
(of both the immigrants and IJs) on immigration court process
and outcomes are scarce.

A. CRIMINAL JUSTICE PROCESS AND OUTCOMES

Empirical findings vary in terms of the size and significance
of racial/ethnic disparities that exist in the American criminal
justice system, depending on the jurisdictions studied and the
decision points in criminal justice processing that the research-
ers have examined.” However, the overall weight of the evidence

68. United States v. Texas, 143 S. Ct. 1964, 1968 (2023).

69. Id.

70. For recent reviews, see, for example, Robert D. Crutchfield et al., Racial
and Ethnic Disparity and Criminal Justice: How Much Is Too Much?, 100 J.
CRIM. L. & CRIMINOLOGY 903, 908 (2010) (discussing the shortcomings of stud-
ies based on aggregate data); Yu Du, Racial Bias Still Exists in Criminal Justice
System? A Review of Recent Empirical Research, 37 TOURO L. REV. 79, 81-82
(2021) (describing racial disparities in the criminal justice system); Phillip D.
Clingan, A Brief Literature Review of Juvenile Statistics, a Comparative Analy-
sis of Current Racial Differences Within the Criminal Justice System, 2 INT'L J.
SCI. ADVANCES 1030, 1030 (2021) (highlighting that Black youths have the
highest juvenile detention rates); Hedwig Lee, How Does Structural Racism Op-
erate (in) the Contemporary US Criminal Justice System?, 7 ANN. REV.
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from the longstanding body of research is that racial disparities
are common and widespread in the criminal justice system.7! For
example, substantial empirical evidence demonstrates that ra-
cial minorities—particularly Blacks and Hispanics—experience
disproportionately higher rates of police violence, arrest, prose-
cution, and conviction.”? Studies also show that these same
groups are also generally disadvantaged in judicial processing of
criminal cases, as reflected in their relatively higher rates and
lengths of pretrial detention, higher bond amounts imposed,
higher incarceration rates, and harsher sentences post-convic-
tion.” A recent study by Bryan Holmes and Ben Feldmeyer that
analyzed federal sentencing data between 1998 to 2019 indicates
that at least with respect to incarceration and sentencing deci-
sions, White-Black and White-Hispanic disparities have

CRIMINOLOGY 233 (2024) (discussing structural racism’s prevalence in the crim-
inal justice system).

71. Lee, supra note 70, at 236 (“Racial/ethnic disparities . . . are evident at
almost every point in contact in the criminal justice system . . ..”).

72. See generally MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCAR-
CERATION IN THE AGE OF COLORBLINDNESS 95-139 (rev. ed. 2012) (noting the
targeting of Black men in the criminal justice system); MICHAEL TONRY, PUN-
ISHING RACE: A CONTINUING AMERICAN DILEMMA 77-114 (2011) (arguing that
certain policies disproportionately affect Black Americans); Anthony A. Braga
et al., Race, Place, and Effective Policing, 45 ANN. REV. SOCIO. 535, 535 (2019)
(highlighting research on race and policing); Margaret Bull Kovera, Racial Dis-
parities in the Criminal Justice System: Prevalence, Causes, and a Search for
Solutions, 75 J. SOC. ISSUES 1139, 1139 (2019) (discussing racial disparities in
“policing, prison populations, and participation in juries”); Gabriel L. Schwartz
& Jaquelyn L. Jahn, Mapping Fatal Police Violence Across U.S. Metropolitan
Areas: Overall Rates and Racial/Ethnic Inequities, 2013-2017, PLOS ONE, June
24, 2020, at 1, 1 (connecting police brutality to diminishing public health).

73. See, e.g., David S. Abrams et al., Do Judges Vary in Their Treatment of
Race?, 41 J. LEGAL STUD. 347, 347 (2012) (noting that Black men are more than
six times as likely to be incarcerated than white men); Ellen A. Donnelly & John
M. MacDonald, The Downstream Effects of Bail and Pretrial Detention on Racial
Disparities in Incarceration, 108 J. CRIM. L. & CRIMINOLOGY 775, 777 (2018)
(highlighting that Black citizens represent thirty-five percent of the state and
federal prisoners); Marisa Omori & Nick Petersen, Institutionalizing Inequality
in the Courts: Decomposing Racial and Ethnic Disparities in Detention, Convic-
tion, and Sentencing, 58 CRIMINOLOGY 678, 683—84 (2020) (noting that minori-
ties are less likely to have their charges reduced); Bruce Western et al., The
Cumulative Risk of Jail Incarceration, PROCS. NAT'L ACAD. SCIENCES., Apr. 20,
2021, at 1, 1 (discussing the mass criminalization of minorities by the police);
Joshua Grossman et al., Racial Bias as a Multi-Stage, Multi-Actor Problem: An
Analysis of Pretrial Detention, 20 J. EMPIRICAL LEGAL STUD. 86, 88 (2023) (an-
alyzing discrimination in the pre-trial process).
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persisted over the past couple decades.”™ Another recent study
by Erik Girvan and Heather Marek, which analyzed state sen-
tencing between 2005 and 2018 in Oregon, finds that even after
controlling for crime severity and criminal history, individuals
perceived to be Hispanic were nearly twice as likely to be sen-
tenced to prison as individuals perceived to be white.?s

Other key findings from this body of research are important
to highlight. First, studies show that because racial disparities
accumulate over different decision points of criminal case pro-
cessing (e.g., arrest, pretrial detention, charging, prosecution,
trial, and sentencing), these decisions put together can translate
into significant disadvantages for racial minorities even when
disparities relating to any single decision point might be rela-
tively small.’® Second, although there are continuing debates
about why racial disparities might exist in the criminal justice
system,”” a growing number of studies have demonstrated that
these disparities cannot be fully explained by racial differences

74. Bryan Holmes & Ben Feldmeyer, The Only Thing Constant Is Change:
Temporal Analyses of Racial/Ethnic Sentencing Disparities, 48 AM. J. CRIM.
JUST. 1080, 1080 (2023) (finding that Black and Hispanic disadvantages with
respect to incarceration rates have been largely time-stable, whereas minority
disadvantages in sentence length declined in the early- to mid-2000s before ris-
ing again in more recent years).

75. Erik J. Girvan & Heather Marek, The Eye of the Beholder: Increased
Likelihood of Prison Sentences for People Perceived to Have Hispanic Ethnic-
ity, 47 LAW & HUM. BEHAV. 182 (2023).

76. Kovera, supra note 72, at 1147 (noting that the aggregation of racial
disparities across several different decision points in the criminal justice system
results in a considerable disadvantage to minority groups); see also Donnelly &
MacDonald, supra note 73, at 778 (“Blacks and Latinos may receive harsher
sentences than Whites as a result of disadvantages that accumulate as their
case progresses.”); Megan C. Kurlychek & Brian D. Johnson, Cumulative Dis-
advantage in the American Criminal Justice System, 2 ANN. REV. CRIMINOLOGY
291, 292 (2019) (emphasizing the importance of “considering the ways that dis-
advantages accrete across successive stages of case processing”); Brandon P.
Martinez et al., Time, Money, and Punishment: Institutional Racial-Ethnic In-
equalities in Pretrial Detention and Case Outcomes, 66 CRIME & DELINQ. 837,
838 (2020) (finding that the length of pretrial detention produces cumulative
disadvantages in later case outcomes).

77. See, e.g., Kovera, supra note 72, at 1152 (discussing different explana-
tions for racial disparities in the criminal justice system and noting that “not
all racial disparities are the result of implicit racial bias”); Kevin Lang & Ariella
Kahn-Lang Spitzer, Race Discrimination: An Economic Perspective, 34 J. ECON.
PERSPS. 68, 68 (2020) (“While documenting racial disparities is relatively easy,
identifying discrimination as the cause is more challenging.”).
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in rates of offending or in severity of offenses.” For example, in
studies of pretrial detention, the bail amounts offered to white
defendants were lower than those offered to Black and Hispanic
defendants even after controlling for relevant legal factors that
included those associated with risk of dangerousness or flight.?
Similar findings have emerged with respect to other stages of
criminal justice processing, including in sentencing decisions
made by judges.80 These findings have prompted scholars to in-
vestigate other explanations, ranging from racially disparate
treatment stemming from bias to disparate racial impacts re-
sulting from ostensibly race-neutral laws.81

Finally, a related body of research has investigated the ex-
tent and nature of a variety of deleterious downstream conse-
quences of contacts with the criminal justice system for individ-
uals, as well as their families and communities.82 A growing body

78. Crutchfield et al., supra note 70, at 908 (“[SJome substantial racial dis-
parities exist that cannot be explained by purely legally relevant factors like the
severity of the crime and the criminal history of the offender.”).

79. See Kovera, supra note 72, at 1145 (discussing racial disparities in bail
decisions).

80. See, e.g., Ryan D. King & Michael T. Light, Have Racial and Ethnic
Disparities in Sentencing Declined?, 48 CRIME & JUST. 365, 368 (2019) (“[Alt-
hough] racial disparity varies by jurisdiction, type of crime, and judge. . .. [A]t
this moment in history, the evidence suggests that racial disparities in sentenc-
ing exist and are not fully explained by the confluence of race with crime sever-
ity or the extensiveness of defendants’ criminal records.”); Girvan & Marek, su-
pra note 75, at 191 (“Our results are consistent with those of prior descriptive
work suggesting that race/ethnicity may have a statistically and practically sig-
nificant impact on sentencing decisions, even after analyses account for the ef-
fects of legally relevant factors.”).

81. See King & Light, supra note 80, at 366 (highlighting different legal and
social science scholarship attempts to explain racial disparities in the criminal
justice system, including racially neutral laws with disparate racial impacts);
Omori & Petersen, supra note 73, at 679-80 (stating that both individual-level
discrimination and organizational practices can result in producing inequalities
based on racial stereotypes).

82. See, e.g., Christopher Uggen et al., Citizenship, Democracy, and the
Civic Reintegration of Criminal Offenders, 605 ANNALS AM. ACAD. POL. & SocC.
ScI. 281, 281 (2006) (“Convicted felons face both legal and informal barriers to
becoming productive citizens at work, responsible citizens in family life, and
active citizens in their communities.”); Becky Pettit & Carmen Gutierrez, Mass
Incarceration and Racial Inequality, 77 AM. J. ECON. & SOCIO. 1153, 1153
(2018) (“[T]he costs of mass incarceration are not simply collateral consequences
for individuals but are borne collectively, most notably by African Americans
living in acutely disadvantaged communities that experience high levels of



2020 MINNESOTA LAW REVIEW [109:1997

of scholarship indicates that the mark of a criminal record has
enduring negative collateral consequences long after offenders
have paid their criminal fines or completed their prison sen-
tences. Researchers have identified these collateral conse-
quences in wide-ranging domains, such as employment, occupa-
tional licensing, voting, and civic engagement.®3 In addition,
existing research demonstrates that racial minorities are at a
greater risk than other groups of experiencing the negative col-
lateral consequences of criminal punishment.84 For instance, An-
gela Behrens and colleagues find that large non-white prison
populations increase the odds of a state passing restrictive dis-
enfranchisement laws;85 these laws, in turn, have a greater

policing and surveillance.”); Western et al., supra note 73, at 1 (“Although du-
ration is usually brief, jail incarceration has been found to adversely affect court
outcomes, crime, and socioeconomic life.”); Kristin Turney & Naomi F. Sugie,
Connecting Models of Family Stress to Inequality: Parental Arrest and Family
Life, 83 J. MARRIAGE & FAM. 102, 102 (2021) (concluding that incarceration has
negative consequences for marriage and family life including reduced relation-
ship quality and impaired parenting relationships).

83. See, e.g., DEVAH PAGER, MARKED: RACE, CRIME, AND FINDING WORK IN
AN ERA OF MASS INCARCERATION 28-57 (2007) (exploring the difficulty of reen-
tering the labor market after incarceration); JAMES B. JACOBS, THE ETERNAL
CRIMINAL RECORD 225-300 (2015) (discussing the labor consequences of a crim-
inal record); AMY E. LERMAN & VESLA M. WEAVER, ARRESTING CITIZENSHIP:
THE DEMOCRATIC CONSEQUENCES OF AMERICAN CRIME CONTROL 92-109
(2014) (assessing the effects of criminal justice on civic and political engage-
ment); David S. Kirk & Sara Wakefield, Collateral Consequences of Punishment:
A Critical Review and Path Forward, 1 ANN. REV. CRIMINOLOGY 171, 172 (2018)
(noting multiple collateral consequences of contact with the criminal justice sys-
tem on social life, health, families, and communities); Michael R. Menefee, The
Role of Bail and Pretrial Detention in the Reproduction of Racial Inequalities,
Soc1o. COMPASS, May 2018, at 1, 4-6 (identifying several spillover effects of
pretrial detention including deleterious effects on employment and recidivism
rates).

84. Darren Wheelock, Collateral Consequences and Racial Inequality:
Felon Status Restrictions as a System of Disadvantage, 21 J. CONTEMP. CRIM.
JUST. 82, 82 (2005) (“[B]ecause they are most likely to experience criminal jus-
tice sanctions, Black males are at far greater risk of also facing the social dis-
advantages that accompany criminal punishment.”); Olaocluwa Olusanya & Jef-
frey M. Cancino, Cross-Examining the Race-Neutral Frameworks of Prisoner Re-
Entry, 20 CRITICAL CRIMINOLOGY 345, 345 (2012) (“[B]lack ex-prisoners might
be more vulnerable to the collateral consequences of a criminal conviction pre-
cisely because of their greater individual-level, accumulated disadvantage.”).

85. Angela Behrens et al., Ballot Manipulation and the “Menace of Negro
Domination”: Racial Threat and Felon Disenfranchisement in the United States,
1850-2002, 109 AMm. J. SocCI0. 559, 559 (2003).
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impact on the Black disenfranchisement rate than the white dis-
enfranchisement rate although the laws are facially race-neu-
tral.s6

B. IMMIGRATION LAW, ENFORCEMENT, AND ADJUDICATION

Immigration law has a long history of discrimination and
exclusion based on race and ethnicity.87 At the same time, prom-
inent immigration law scholars and social scientists who study
immigration have critiqued the state of contemporary migration
studies as de-centering race analysis. Kevin Johnson has argued
that mainstream immigration law scholarship has failed to “con-
front squarely the reality of the influence of race.”88 Likewise,
Mary Romero has argued, “race . . . [has been] a glaring omission
In immigration studies in sociology.”89

In more recent years, a growing number of immigration
scholars have responded to this critique by drawing our atten-
tion to the ways that contemporary immigration law and policy
continue to subjugate immigrants of color—particularly Lati-
nos—even as these laws and policies have become facially race-
neutral or “color-blind.”? Drawing on historical analysis and

86. Holona Leanne Ochs, “Colorblind” Policy in Black and White: Racial
Consequences of Disenfranchisement Policy, 34 POL’Y STUD. J. 81, 81 (2006).

87. Anna O. Law & Daniel J. Tichenor, Race, Ethnicity and American Im-
migration Policy (noting race and ethnicity have been grounds for immigrant
inclusion and exclusion for over 150 years), in THE OXFORD HANDBOOK TOPICS
IN POLITICS (2019) (ebook); Chacén, supra note 15 (describing the history of ra-
cial exclusion under U.S. immigration law).

88. Kevin R. Johnson, Race Matters: Immigration Law and Policy Scholar-
ship, Law in the Ivory Tower, and the Legal Indifference of the Race Critique,
2000 U. ILL. L. REV. 525, 527.

89. Mary Romero, Crossing the Immigration and Race Border: A Critical
Race Theory Approach to Immigration Studies, 11 CONTEMP. JUST. REV. 23, 26
(2008).

90. Elizabeth Aranda & Elizabeth Vaquera, Racism, the Immigration En-
forcement Regime, and the Implications for Racial Inequality in the Lives of Un-
documented Young Adults, 1 SOCIO. RACE & ETHNICITY 88, 88 (2015) (finding
that immigration enforcement practices disproportionately affect Latinos in the
United States); Yolanda Vazquez, Constructing Crimmigation: Latino Subordi-
nation in a “Post-Racial” World, 76 OHIO ST. L.J. 599, 599 (2015) (noting that
crimmigration contributes to Latino communities’ economic and political pre-
carity). For a helpful overview of the historical transformation of immigration
law from racial exclusions to race-neutral policies in the 1960s, see Karen
Manges Douglas et al., Immigration in the Era of Color-Blind Racism, 59 AM.
BEHAV. SCIENTIST 1429, 1432-47 (2015).
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aggregate statistics on deportation by nationality, sociologists
Tanya Golash-Boza and Pierrette Hondagneu-Sotelo have de-
scribed the modern deportation regime in the United States as a
“gendered racial removal program” that disproportionately tar-
gets working class men from Latin America and the Caribbean.9!
Amada Armenta’s ethnographic study of crimmigration shows
that local law enforcement practices that funnel immigrants into
the deportation machinery racialize and disproportionately pun-
ish Latino immigrants in the United States.92

However, little to no empirical research systematically ex-
amines racial disparities in the immigration court process and
its outcomes. Instead, the scholarly focus in this area of research
has been on disparities by national origin. For example, Ingrid
Eagly and Steven Shafer’s national study of access to counsel
among immigrants in removal proceedings investigates dispari-
ties in representation rates by immigrants’ nationality and find
that Mexicans are the least likely to be represented by counsel,
whereas Chinese are the most likely to be represented by coun-
sel.9 Emily Ryo’s research on immigration bond hearings also
examines disparities by national origin in immigration court.
Her study shows that, controlling for a variety of detainee back-
ground  characteristics and  criminal-conviction-related
measures, IJs are more likely to find Central Americans as a
danger to the public than non-Central Americans.?4 Dylan Far-
rell-Bryan and Ian Peacock find in their study of removals that,
of the thirty nationality groups that comprise ninety percent of
removals between 1998 and 2021, immigrants from El Salvador,
Honduras, Guatemala, and Mexico were consistently ordered re-
moved at the highest rates.% Finally, recent studies show that

91. Tanya Golash-Boza & Pierrette Hondagneu-Sotelo, Latino Immigrant
Men and the Deportation Crisis: A Gendered Racial Removal Program, 11 LA-
TINO STUD. 271, 284 (2013).

92. AMADA ARMENTA, PROTECT, SERVE, AND DEPORT: THE RISE OF POLIC-
ING AS IMMIGRATION ENFORCEMENT 129-31 (2017).

93. Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel
in Immigration Court, 164 U. PA. L. REV. 1, 44 (2015).

94. Emily Ryo, Predicting Danger in Immigration Courts, 44 LAW & SOC.
INQUIRY 227, 245 (2019).

95. Dylan Farrell-Bryan & Ian Peacock, Who Gets Deported? Immigrant
Removal Rates by National Origin and Period, 1998 to 2021, 8 SOCIUS 1, 2
(2022); see also Juan Manuel Pedroza, Uneven Migration Enforcement, CON-
TEXTS, Spring 2022, at 60, 60 (noting similar patterns and additionally, a recent
spike in Haitian deportations).
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crisis events that threaten national security or public health can
stigmatize certain nationality groups, which can lead to negative
decisions against these groups in immigration court.%

C. RESEARCH ON THE IMPORTANCE OF JUDGES’ RACE

Whether and to what extent immigrant respondents’ race
predicts their legal outcomes in immigration court is an im-
portant question. But so is the question of whether and to what
extent IJs’ race might predict their judicial decision-making in
Immigration court. Studies of criminal or civil adjudication that
focus on judges’ race/ethnicity are instructive in considering this
question. There is a growing body of research that explores
whether judges of a different race decide cases differently. Em-
pirical findings are somewhat mixed, but studies generally find
that non-white judges decide differently than white judges when
race 1s salient to a contested issue in the case.?” For example, Jill
Weinberg and Laura Beth Nielsen show in their study of employ-
ment discrimination cases involving race-discrimination claims
that white judges are more likely to dismiss those cases on

96. Abel Brodeur & Taylor Wright, Terrorism, Immigration and Asylum
Approval, 168 J. ECON. BEHAV. & ORG. 119, 130 (2019) (finding that the 9/11
attacks significantly reduced the asylum grant rates for applicants from Mus-
lim-majority countries, and that this estimated effect was even more pro-
nounced among immigrants who shared the same nationality as the 9/11 at-
tackers); [an Peacock & Emily Ryo, A Study of Pandemic and Stigma Effects in
Removal Proceedings, 19 J. EMPIRICAL LEGAL STUD. 560, 581 (2022) (finding
that Chinese nationals became more likely to be ordered to be removed during
the early pandemic period, and that East and Southeast Asian nationals, the
groups perceived to be most closely associated with, or belonging to the same
ethnoracial category, as Chinese nationals, also experienced a higher removal
rate during the same time period).

97. Jeffrey J. Rachlinski & Andrew J. Wistrich, Judging the Judiciary by
the Numbers: Empirical Research on Judges, 13 ANN. REV. L. & S0C. SCI. 203,
207-08 (2017) (“[A] judge’s race seems to matter most when race is a central
issue in the case.”); Allison P. Harris & Maya Sen, Bias and Judging, 22 ANN.
REV. POL. SCI. 241, 248-51 (2019) (discussing research on the relationship be-
tween judges’ race/ethnicity and judicial decision making); see also David Terp-
stra et al., The Influence of the Gender and Race of the Judge and the Type of
Discrimination Charge on Court Case Outcomes, 55 INT'LJ.L. & MGMT. 318, 318
(2013) (“[O]Jutcomes of employment discrimination cases are a function of the
interaction of the judges’ gender and race along with the type of discrimination
charge (e.g. gender, race, age, or disability discrimination) involved in the
case.”).
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summary judgment at a higher rate than non-white judges.%
Similarly, Jonathan Kastellec finds that Black judges are signif-
icantly more likely to vote in favor of affirmative action plans
than non-Black judges.??

Taken together, these empirical findings suggest that judi-
cial decision-making may be shaped by positive ingroup bias (or
favoritism), a long-recognized psychological tendency among in-
dividuals to favor members of their own group over outgroup
members.100 A direct test of whether judicial ingroup bias influ-
ences case outcomes is to go beyond considering judges’ race by
itself and to investigate the effect of racial concordance between
judge’s race and that of the criminal defendant or civil litigant.
Pat Chew and Robert Kelley address precisely this question in
their study of workplace racial harassment cases, and they find
evidence in support of insider group preferences whereby judges
of one race are more likely to hold for plaintiffs of the same
race.101

Studies also have found evidence consistent with positive
ethnic ingroup bias shaping judicial decision-making.102 For ex-
ample, Moses Shayo and Asaf Zussman analyze outcomes in Is-
raeli small claims court and find that a claim is significantly
more likely to be accepted if it is assigned to a judge of the same

98. Jill D. Weinberg & Laura Beth Nielsen, Examining Empathy: Discrim-
ination, Experience, and Judicial Decisionmaking, 85 S. CAL. L. REV. 313, 346
(2012).

99. Jonathan P. Kastellec, Racial Diversity and Judicial Influence on Ap-
pellate Courts, 57 AM. J. POL. SCI. 167, 167 (2013).

100. Lee Epstein & Jack Knight, How Social Identity and Social Diversity
Affect Judging, 35 LEIDEN J. INT’'L L. 897, 899 (2022).

101. Pat K. Chew & Robert E. Kelley, The Realism of Race in Judicial Deci-
sion Making: An Empirical Analysis of Plaintiffs’ Race and Judges’ Race, 28
HARV. J. ON RACIAL & ETHNIC JUST. 91, 110 (2012). But see Briggs Depew et al.,
Judges, Juveniles, and In-Group Bias, 60 J.L. & ECON. 209, 209 (2017) (finding
negative racial ingroup bias in juvenile court cases).

102. See, e.g., Oren Gazal-Ayal & Raanan Sulitzeanu-Kenan, Let My People
Go: Ethnic In-Group Bias in Judicial Decisions—Evidence from a Randomized
Natural Experiment, 7 J. EMPIRICAL LEGAL STUD. 403, 417 (2010) (finding eth-
nic ingroup bias in detention decisions among Arab and Jewish judges);
Donghyun Danny Choi et al., Ethnic Bias in Judicial Decision Making: Evidence
from Criminal Appeals in Kenya, 116 AM. POL. SCI. REV. 1067, 1067 (2022) (us-
ing data from Kenyan criminal appeals to show that judges are more likely to
grant coethnic appeals than non-coethnic appeals).
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ethnicity as the plaintiff.103 They also find that this effect is
strongly associated with ethnically based terrorist attacks in the
vicinity of the court, which likely increased the salience of eth-
nicity and therefore intensified ethnic identification.104 Shayo
and Zussman conclude that judicial ingroup bias is the most
plausible interpretation of these results, but they also consider
the possibility that their findings could be driven by litigant be-
havior (rather than judicial behavior).195 They write, “one
might . . . worry that litigant behavior could affect the judicial
decision if litigants are more effective in presenting their case
when facing a judge of the same ethnicity, and if this difference
1s accentuated during periods of ethnic tension.”106 Thus, they
analyze three different types of litigant behavior: the plaintiff’s
decision to withdraw the claim, the defendant’s decision to ap-
pear in court, and the litigants’ decision to reach a settlement
outside of court.!°” Their analysis, however, does not provide
much support for this alternative explanation.108

* k%

Taken together, research on inequalities in the criminal jus-
tice system and the immigration enforcement system suggest
that crime-based removal proceedings in immigration courts
may be a crucial yet unexamined site for the compounded legal
marginalization of racial minorities. However, to our knowledge,
no study to date has undertaken an empirical investigation of
racial disparities in crime-based removal proceedings. Our em-
pirical analysis significantly advances the emerging research on
immigration adjudication by going beyond the existing scholar-
ship’s focus on immigrants’ nationality to investigate whether
and to what extent racial identities of immigrants might be re-
lated to their legal outcomes in crime-based removal proceed-
ings. In addition, research on racial concordance suggests that

103. Moses Shayo & Asaf Zussman, Judicial Ingroup Bias in the Shadow of
Terrorism, 126 Q.J. ECON. 1447, 1448 (2011) (“A claim is between 17% and 20%
more likely to be accepted if assigned to a judge of the same ethnicity as the
plaintiff.”).

104. Seeid.

105. Id. at 1449-50.

106. Id. at 1481.

107. Id. at 1482.

108. Id. (“[TThere is not much evidence to support [the alternative interpre-
tations]. The most plausible interpretation of the results in our view is that they
reflect judicial ingroup bias.”).
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we need to consider the judges’ racial identity alongside the liti-
gants’ racial identity in investigating disparities in court out-
comes.1%9 The current study is the first to undertake this inves-
tigation with respect to IJs and their decision-making in
Immigration proceedings.

ITII. THE CURRENT STUDY

We begin with a description of the data and variables that
we analyze in this study. We then turn to a description of our
analytical strategy. The Data and Methods Appendix contains
further details on our coding and analysis decisions.

A. DATA

The key dataset that we analyze consists of records of immi-
gration court proceedings that the Executive Office for Immigra-
tion Review (EOIR) makes publicly available (‘EOIR Data”). The
EOIR Data contain a variety of information about the proceed-
ings, including the proceeding date and location, the name of the
presiding IJ, whether a legal representative filed a notice of ap-
pearance, and the proceeding outcome. The EOIR Data also con-
tain information about the immigrant respondents, including
their national origin, preferred language, and whether or not
they were detained. The current study focuses on proceedings
completed between January 1, 1998 and February 29, 2023.

To prepare the EOIR Data for analysis relating to racial dis-
parities in release and removal rates, we took the steps described
in detail in the Data and Methods Appendix (see EOIR Data
Sample Restrictions). The resulting sample sizes that correspond
to each of these steps are summarized in Appendix Table A. In
brief, we merged several data files containing information on

109. In research on IJ decision-making, studies have shown that IJ charac-
teristics, such as their gender, political ideology, and work experience, are sig-
nificant predictors of their judicial decision-making. See, e.g., JAYA RAMJI-
NOGALES ET AL., REFUGEE ROULETTE: DISPARITIES IN ASYLUM ADJUDICATION
AND PROPOSALS FOR REFORM 1-134 (2009) (exploring outcome disparities in im-
migration adjudication); BANKS MILLER ET AL., IMMIGRATION JUDGES AND U.S.
ASYLUM PoOLICY 1-105 (2015) (investigating the determinants of IJs’ decision-
making); Catherine Y. Kim & Amy Semet, An Empirical Study of Political Con-
trol over Immigration Adjudication, 108 GEO. L.J. 579, 579 (2020) (examining
the predictors of removal decisions). However, no study to date has examined
how IJs’ race, in combination with immigrant respondent’s race, might be asso-
ciated with case outcomes.
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cases, proceedings, hearings, judges, legal representation,
charges, and juvenile status. We restricted the sample to only
removal proceedings. When a given case had multiple proceed-
ings, we retained only the first proceeding in which an IJ made
a final decision on the merits.110

We also restricted the sample to those proceedings that had
valid charge entries. Next, we excluded proceedings in which (1)
the IJ decided the proceeding in absentia, (2) the immigrant
waived their right to a trial and appeal (i.e., “stipulated re-
moval”), and (3) rider cases (i.e., cases that are tied to a family
member’s case, making the observations non-independent). Fi-
nally, we excluded proceedings pertaining to juveniles and those
that were missing or classified as “Other” on the Immigrant Race
variable.

B. MEASURES

1. Outcome Variables

Released indicates whether the immigrant remained de-
tained during the removal proceeding or was released from de-
tention. Removal indicates whether an IJ ordered the immigrant
removed or granted relief from removal.111

2. Race Variables

Immigrant Race indicates whether the immigrant is Asian,
Black, Hispanic, or White. I.J Race indicates whether the 1J is
Asian, Black, Hispanic, or White. For both variables, Asian re-
fers to non-Hispanic Asian; Black refers to non-Hispanic Black,
and White refers to non-Hispanic White.

110. A number of factors weigh against analyzing the last proceeding, in-
cluding: (1) the procedural posture of the last proceeding is likely to differ sig-
nificantly across different cases, and (2) the IJ decision-making in the last pro-
ceeding is likely to be impacted by the outcome of the prior proceeding or
proceedings. In any case, only about twenty-two percent of cases in our analytic
sample (i.e., data resulting from implementing the steps outlined in Appendix
Table A) has more than one proceeding, and the median number of proceedings
is one.

111. An order of removal does not necessarily mean that the immigrant was
physically removed from the United States, as actual removal depends on a
number of factors such as the outcome of any appeals taken, the appearance
rate of immigrants, and the extent to which an origin country will accept the
repatriation of its citizens.
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The EOIR Data do not provide information on the race of
immigrant respondents. Therefore, we assigned racial categories
to immigrants using information from the U.S. Census Data
(Census Data). Using the self-reported race and birth country of
foreign-born individuals in the Census Data, we identified the
modal self-reported racial category for each birth country. We
then assigned those racial categories to immigrants in the EOIR
Data by matching the Census Data’s birth countries to the EOIR
Data’s nationalities. We conducted both in-sample and out-of-
sample checks to assess the accuracy of this modal-category ap-
proach and found that it accurately predicted the reported race
of observations in the samples about ninety-six to ninety-eight
percent of the time. These accuracy checks are described in de-
tail in the Data and Methods Appendix (see Immigrant Race).

For IJ Race, we obtained information on IJs’ self-reported
race from the EOIR through a Freedom of Information Act
(FOIA) request. Over ninety-nine percent of crime-based re-
moval proceedings in the EOIR Data that we analyzed for racial
disparities in release and removal rates!!2 contain the self-re-
ported race of IJs. For the remaining proceedings without self-
reported information on race (corresponding to twelve unique
1Js), we used IJs’ surnames to classify their race using an R
package called wru.1'3 We measured the accuracy of wru’s pre-
dictions by comparing predicted and self-reported race for pro-
ceedings that contain both types of information, and we found
the overall accuracy rate of wru’s predictions to be ninety-four
percent.114

Same Race indicates whether the immigrant and the 1J are
of the same race or different race.

112. See supra Part IIT.A.

113. wru generates Bayesian predictions of racial categories (Asian, Black,
Hispanic, White, or Other) using surname, first name, middle name, and geolo-
cation. See Kabir Khanna et al., wru: Who are You? Bayesian Prediction of Ra-
cial Category Using Surname, First Name, Middle Name and Geolocation,
GITHUB (last updated May 24, 2024), https://github.com/kosukeimai/wru
[https://perma.cc/UTEA-CQDW]; see also Kosuke Imai & Kabir Khanna, Im-
proving Ecological Inference by Predicting Individual Ethnicity from Voter Reg-
istration Records, 24 POL. ANALYSIS 263, 264—66 (2016) (explaining the meth-
odology behind wru).

114. For the IJs who are missing self-reported race, wru predicted Asian,
Hispanic, or White. Thus, in calculating the accuracy rate of wru’s predictions,
we considered the accuracy rate of only those three groups.
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3. Charge Variables

Each of the following five charge variables indicates
whether the proceeding’s Notice to Appear (NTA)15 contained a
relevant criminal charge that falls within the following charge
categories that we created for the purposes of our analysis: (1)
Controlled Substance, (2) Controlled Substance Trafficking, (3)
Domestic Violence, Stalking, or Child Abuse, (4) Firearms, and
(5) Violation of Protective Order. Any Criminal Charge indicates
whether the proceeding’s NTA contained any criminal charges.
The Data and Methods Appendix provides more details on how
we coded these charge categories (see Charge Variables).116

Each of these charge variables are binary. We also created a
count version of each of these charge variables to capture the
total number of each charge type on any given proceeding’s NTA.
These count variables are used as covariates.

4. Covariates

Represented indicates whether the proceeding had legal rep-
resentation or lacked legal representation during the proceed-
ing. Language indicates the immigrant’s primary language,
which we coded using the following categories: English, Spanish,
Other.117 Custody Status indicates whether the immigrant was
detained during their removal proceeding and contains the fol-
lowing categories: Detained, Never Detained, and Released.!!8
Had Hearing indicates whether a given proceeding had any
scheduled hearings. Current Caseload refers to the median daily
number of individual hearings over which a given IJ presided in
the two weeks immediately prior to a given proceeding’s comple-
tion. Muslim-Majority Country indicates whether the immi-
grant’s country of origin is a Muslim-majority country.!1® We

115. An NTA is the charging document that the government files to initiate
the removal proceeding. See 8 C.F.R. §§ 1003.12—.14 (2025). Among other types
of information, an NTA lists the charge(s) against the immigrant and the stat-
utory provision(s) they are alleged to have violated. Id. § 1003.15(b)(4).

116. We are grateful to Ingrid Eagly for generously sharing her coding of
charges in the EOIR Data, which we used as the starting point for our coding.

117. There are about 460 languages found in the EOIR Data.

118. This variable is used as a covariate only in the regression analysis pre-
dicting Removal as the outcome.

119. We coded the immigrant’s country of origin as a Muslim-majority coun-
try if more than fifty percent of the country’s population is Muslim. See Brian
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included Muslim-Majority Country as a covariate in light of the
existing research that suggests that immigrants from Muslim-
majority countries face less favorable outcomes in certain immi-
gration-adjudication contexts.120

Each of the following twelve charge variables indicates the
total number of charges on any given proceeding’s NTA that falls
within the following charge categories: (1) Aggravated Felony, (2)
Moral Turpitude, (3) Human Trafficking, (4) Other Criminal
Charge, (5) National Security, (6) Terrorism, (7) Public Charge,
(8) Previously Deported, (9) Entry Without Inspection, (10) Hu-
man Smuggling, (11) Other Immigration Charge, and (12) Mis-
cellaneous Charge. Total Charges indicates the total number of
all criminal and immigration charges. The Data and Methods
Appendix provides more details on our coding process that gen-
erated these charge categories (see Charge Variables).

Finally, our covariates include the count version of each of
the five charge variables that we described earlier: Controlled
Substance, Controlled Substance Trafficking, Domestic Violence,
Stalking, or Child Abuse, Firearms, and Violation of Protective
Order.

5. Other Variables

Judge ID is the unique identifier for the judge presiding over
a given proceeding. Completion Year is the year in which a given
proceeding was completed.

C. ANALYTICAL STRATEGY

A removal proceeding can have multiple hearings, and a
case can have multiple proceedings.121 We use proceedings as our
unit of analysis. This means that our outcomes of interest—

J. Grim et al., The Future of the Global Muslim Population, PEW RSCH. CTR.
156-57 (Jan. 2011), https://www.pewresearch.org/wp-content/uploads/sites/20/
2011/01/FutureGlobalMuslimPopulation-WebPDF-Feb10.pdf [https:/perma.cc/
Q4LT-BEBF] (listing Muslim-majority countries in a table).

120. See Emily Ryo & Reed Humphrey, The Importance of Race, Gender, and
Religion in Naturalization Adjudication in the United States, PROC. NATL
ACAD. Sc1s. U.S., Mar. 1, 2022, at 1, 1 (finding that individuals from Muslim-
majority countries applying for naturalization are less likely to be approved
than applicants from other countries).

121. See Eagly & Shafer, supra note 93, at 15—-16 (“A single immigration case
is divided into what are known as ‘proceedings.” Each proceeding contains one
or more hearings.”).
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custody status and order of removal—are measured at the level
of individual proceedings. We use the following analytical strat-
egies to address each of our research questions. First, to explore
legal disadvantages associated with crime-based removal pro-
ceedings, we compare temporal changes (i.e., changes from one
completion year to another, as well as changes from one presi-
dential administration to another) in representation rates, de-
tention rates, release rates, and removal rates, respectively, for
immigrants in crime-based removal proceedings and those in
non-crime-based removal proceedings. We examine the size of
disparities between these two groups of proceedings and
whether the disparities have remained steady, grown, or dimin-
ished over time. We use completion years (as opposed to fiscal
years or filing tears, for example) in our analysis to avoid com-
paring proceedings at different stages of their life cycle.

Second, to explore racial disparities in release and removal
rates, we begin by examining differences in these rates by immi-
grant’s race. We conduct this analysis separately for each of the
top five most commonly occurring criminal charge categories ((1)
Controlled Substance, (2) Controlled Substance Trafficking, (3)
Domestic Violence, Stalking, or Child Abuse, (4) Firearms, and
(5) Violation of Protective Order). We then use regression models
to generate predicted values that adjust for a variety of immi-
grant characteristics and proceeding characteristics that are
listed in Appendix Table B and described previously in Part
III.B. We conduct these regression analyses separately for each
of the top five most commonly occurring criminal charge catego-
ries.

Third, to explore the importance of IJs’ race in crime-based
removal proceedings, we group removal proceedings by whether
or not there is racial concordance between the immigrant’s race
and the presiding judge’s race. We examine these groups’ release
and removal rates for each of the top five most commonly occur-
ring criminal charge categories. We then use regression models
to generate predicted values that adjust for a variety of immi-
grant characteristics and proceeding characteristics that are
listed in Appendix Table B and previously described in Part
III.B. We conduct these regression analyses separately for each
of the top five most commonly occurring criminal charge catego-
ries.

We used linear probability models for the regression anal-
yses presented in Part IV. However, since Released and Removal
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are binary variables, we also conducted a parallel set of logistic
regression models. The results of these logistic regression anal-
yses were generally consistent with the results that we present
here from the linear probability models. We employed judge
fixed effects and completion-year fixed effects in each of our re-
gression models. This means that our models estimate only
within-judge (rather than between-judge) and within-year (ra-
ther than between-year) variations. In other words, our compar-
isons essentially are among proceedings decided by the same
judge (rather than across different judges), and among proceed-
ings decided during the same completion year (rather than
across different years). Although these approaches do not com-
pletely eliminate the threat of omitted variables bias,!22 they
greatly reduce such a threat. Finally, it is important to empha-
size that we cannot, and do not, draw causal inferences from our
regression analyses.

IV. STUDY FINDINGS

Across each of the outcomes that we examine in this Part,
immigrants with criminal charges experienced considerable dis-
advantages compared to those without criminal charges. In ad-
dition, the gap between these two groups across each of the out-
comes grew over time, especially during the Biden
administration. We discuss these trends in greater detail below.

A. DOUBLE PENALTIES FOR IMMIGRANTS WITH CRIMINAL
HISTORY

What legal disadvantages do immigrants in crime-based re-
moval proceedings face, and have these disadvantages grown
over time? We first examine legal representation rates. Figure 1
shows that immigrants with criminal charges are significantly
less likely to have legal representation. As shown in Table 1, dur-
ing the Clinton administration, only about 24% of immigrants
with criminal charges had legal representation (Panel B), com-
pared to 40% of their counterparts without criminal charges
(Panel A). Representation rates for both groups of immigrants

122. Omitted variable bias refers to the bias that affects regression esti-
mates when the regression model omits an independent variable that is a de-
terminant of the dependent variable and correlated with one or more of the in-
cluded independent variables. See JEFFREY M. WOOLDRIDGE, INTRODUCTORY
ECONOMETRICS 89-93 (4th ed. 2009).
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increased relatively steadily across each subsequent presidential
administration, as shown in Table 1.

Of note, the increase in the representation rate for those
without criminal charges was dramatic during the second half of
the first Trump administration, reaching 62%;123 by comparison,
the representation rate for those with criminal charges showed
a general trend of a slight decline from the beginning to the end
of first Trump administration. During the Biden administration,
about 76% of immigrants without criminal charges had legal
representation, whereas only about 46% of those with criminal
charges had legal representation.

While the group-specific trends are interesting, it is the dif-
ference in the two groups’ respective representation rates that is
informative of the relative legal disadvantage that those in
crime-based removal proceedings experience. Figure 1 shows

123. Our data do not allow us to explain why there was such a dramatic
increase in the legal representation rate of immigrants without criminal
charges. However, a couple of possibilities are worth considering. First, there
was an increase in pro bono legal representation of immigrants during the sec-
ond half of the first Trump administration, owing in large part to the unprece-
dented mobilization of the legal community in response to the first Trump ad-
ministration’s implementation of anti-immigrant policies such as the travel ban
and the zero-tolerance policy. See, e.g., Hannah Hayes, Answering the Call: Pro
Bono Lawyers Respond to the Immigration Crisis, PERSPECTIVES, Summer
2018, at 8, 8-9 (describing an increase in immigration-related pro bono legal
services in response to executive orders and proposed legislation at the begin-
ning of the first Trump administration); Despite Efforts to Provide Pro Bono
Representation, Growth Is Failing To Meet Exploding Demands, TRANSAC-
TIONAL RECS. ACCESS CLEARINGHOUSE (May 12, 2023), https://trac.syr.edu/
reports/716 [https://perma.cc/23U2-LDWE] (“By 2015, completed pro bono rep-
resented cases had jumped to 1,894 and one year later in 2016 it was over twice
that (3,859). It doubled again by 2019 reaching 8,054 cases completed with the
help of pro bono attorneys.”). Second, during the COVID-19 pandemic, there was
a significant decline in the detention rate and a concomitant increase in the
release rate of immigrants without criminal history. See infra discussion of Fig-
ures 2 and 3. These changes in the federal government’s detention and release
practices associated with the COVID-19 pandemic likely had a substantial im-
pact on immigrants’ ability to obtain counsel, as obtaining legal representation
is substantially easier when one is not detained. See Ryo, supra note 20, at
1037-39 (drawing on interviews with detainees to show that searching for an
attorney while detained is significantly more difficult than searching for one on
the outside); Fatma Marouf & Luz Herrera, Technological Triage of Immigra-
tion Cases, 72 FLA. L. REV. 515, 54849 (2020) (describing communication chal-
lenges for detained individuals including inability to contact legal representa-
tives via phone or email and the location of detention centers in rural areas that
make physical visits difficult).
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that this difference declined slightly during the Obama admin-
istration but has been increasing since then—and dramatically
so during the Biden administration. Specifically, Table 1 shows
that the gap between the two groups’ representation rates was
thirteen percentage points during the Obama administration,
but it jumped to thirty percentage points during the Biden ad-
ministration (Panel B-A). That is, during the Biden administra-
tion, those with criminal charges were thirty percentage points
less likely to have representation than those without criminal
charges.

These results pertaining to legal representation rates are
important because existing studies show that legal representa-
tion is associated with more favorable outcomes for immigrants
at every stage of immigration adjudication. For example, re-
search demonstrates that legal representation—particularly
representation of high quality—is associated with greater en-
gagement with the legal process for immigrants, higher likeli-
hood of release from detention, and higher chances of success-
fully fighting removal.124

124. See Eagly & Shafer, supra note 93, at 9 (finding that immigrants who
were represented by counsel are more likely to seek relief and more likely to
obtain relief from removal); U.S. GOV'T ACCOUNTABILITY OFF., GAO-17-72, ASY-
LUM: VARIATION EXISTS IN OUTCOMES OF APPLICATIONS ACROSS IMMIGRATION
COURTS AND JUDGES 29 (2016) (finding that applicants who were represented
by legal counsel were more likely to be granted asylum); David Hausman, The
Failure of Immigration Appeals, 164 U. PA. L. REV. 1177, 1212 (2016) (“[R]eports
about immigration courts in New York City and Northern California have high-
lighted large disparities in deportation rates for detained immigrants with and
without lawyers.”); Steering Comm. of the N.Y. Immigrant Representation
Study Rep., Accessing Justice: The Availability and Adequacy of Counsel in Re-
moval Proceedings, 33 CARDOZO L. REV. 357, 383-85 (2011) (evaluating the ef-
fect of representation on outcomes and finding a higher rate of successful out-
comes for represented individuals); Banks Miller et al., Leveling the Odds: The
Effect of Quality Legal Representation in Cases of Asymmetrical Capability, 49
LAW & SOC’Y REV. 209, 213 (2015) (noting the benefits of competent legal coun-
sel in immigration proceedings); Ryo, supra note 42, at 144 (finding that repre-
sented detainees were significantly more likely to be granted bond); Ryo, supra
note 5, at 522 (finding that represented detainees were significantly more likely
to be granted bond and to have higher levels of courtroom advocacy, such as
submitting documents and presenting affirmative arguments for release).
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Figure 1. Representation Rate by Criminal Charge
and Presidential Administration!25

Table 1. Representation Rate by Criminal Charge
and Presidential Administration

Presidential No Criminal Criminal Difference
Administration  Charge (A)  Charge (B) (B-A)
Clinton 0.40 0.24 -0.16
Bush 0.46 0.30 -0.16
Obama 0.52 0.39 -0.13
Trump 0.62 0.45 -0.17
Biden 0.76 0.46 -0.30

Turning to detention rates, a number of trends from Figure
2 and Table 2 are worth highlighting. First, the detention rate
for those in non-crime-based removal proceedings fluctuated
considerably from year to year within, and across, presidential
administrations. As shown in Table 2, the overall detention rate
for those in non-crime-based removal proceedings ranged from
60% during the Clinton administration, to 68% during the first
Trump administration, but down to 45% during the Biden

125. N =2,723,012.
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administration. Second, across all presidential administrations,
the vast majority of those in crime-based removal proceedings
were detained, ranging from 95% during the Clinton administra-
tion, to 83% during the Biden administration.

Figure 2. Detention Rate by Criminal Charge and
Presidential Administration!26

Table 2. Detention Rate by Criminal Charge and
Presidential Administration

Presidential No Criminal Criminal Difference
Administration = Charge (A) Charge (B) (B-A)
Clinton 0.60 0.95 0.35
Bush 0.61 0.90 0.29
Obama 0.63 0.89 0.26
Trump 0.68 0.87 0.19
Biden 0.45 0.83 0.38

Third, the gap in detention rates between those in non-
crime-based and crime-based removal proceedings diminished
from the Clinton administration to the first Trump administra-
tion. However, this gap ballooned to thirty-eight percentage

126. N =2,723,012.
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points during the Biden administration, as shown in Table 2. In
other words, those with criminal charges were thirty-eight per-
centage points more likely to be detained than those without
criminal charges. This dramatic increase in the gap between the
two groups during the Biden administration is largely attribut-
able to the precipitous decline in the detention rate for those
without criminal charges that began during the first Trump ad-
ministration as a result of the COVID-19 pandemic!2? and con-
tinued into the Biden administration.

Next, we examine the release rates of immigrants who were
detained. Figure 3 shows that immigrant detainees without
criminal charges were released at an increasingly higher rate
across Clinton, Bush, and Obama administrations. Then to-
wards the end of the first Trump administration, their release
rate spiked dramatically (largely as a result of the COVID-19
pandemic!?8) and remained relatively high into the Biden admin-
istration. As a result, Table 3 shows a remarkable change from
the first Trump administration to the Biden administration in
terms of the gap in release rates between those with criminal
charges versus those without criminal charges. Specifically, dur-
ing the first Trump administration, immigrant detainees with
criminal charges were twenty percentage points less likely to be
released from detention than those without criminal charges.
However, during the Biden administration, that gap grew to be
fifty-seven percentage points, as shown in Table 3. Notably, this
growing gap is attributable to the dramatic jump in the release
rate of those without criminal charges, which began during the
COVID-19 pandemic and stayed high during the Biden admin-
istration; in comparison, the increase in the release rate for those
with criminal history during the COVID-19 pandemic was very
small.

127. See Fatma E. Marouf, The Impact of COVID-19 on Immigration Deten-
tion, FRONTIERS HUM. DYNAMICS, Apr. 2021, at 1, 4-5 (discussing the decline
in detained population in the immediate aftermath of the pandemic).

128. See OFF. OF INSPECTOR GEN., OIG-20-42, EARLY EXPERIENCES WITH
COVID-19 AT ICE DETENTION FACILITIES 8 (2020) [hereinafter OIG REPORT]
(“Ultimately, the combination of judicial releases, releases related to COVID-
19, the adjustment in ICE’s enforcement posture, and continued repatriations
has resulted in a large decrease in ICE’s detention population . . ..”).
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Figure 3. Release Rate by Criminal Charge and
Presidential Administration!29

Table 3. Release Rate by Criminal Charge and
Presidential Administration

Presidential No Criminal Criminal Difference
Administration  Charge (A) Charge (B) (B-A)
Clinton 0.14 0.08 -0.06
Bush 0.17 0.07 -0.10
Obama 0.22 0.05 -0.17
Trump 0.28 0.08 -0.20
Biden 0.68 0.11 -0.57

Finally, how likely is a removal order for immigrants with
criminal charges compared to those without criminal charges?
Figure 4 shows a general decline in the removal rates of both
groups until the end of the Obama administration. Towards the
end of the Obama administration, the removal rate for those
without criminal charges spiked and stayed relatively high
throughout the first Trump administration before taking a dra-
matic dip at the end of the first Trump administration due in

129. N =1,852,461.
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large part to the COVID-19 pandemic.130 During the Biden ad-
ministration, the removal rate for those without criminal
charges began to increase, but it remained much lower than
those with criminal charges. As a result, the difference in the
removal rates for the two groups widened to thirty percentage
points during the Biden administration.

Figure 4. Removal Rate by Criminal Charge and
Presidential Administration!s!

Table 4. Removal Rate by Criminal Charge and
Presidential Administration

Presidential No Criminal Criminal Difference
Administration Charge (A) Charge (B) (B-A)
Clinton 0.80 0.89 0.09
Bush 0.76 0.82 0.06
Obama 0.68 0.76 0.08
Trump 0.71 0.72 0.01
Biden 0.43 0.73 0.30

130. Cf. OIG REPORT, supra note 128, at 8 (“ICE stated that it would ‘exer-
cise discretion to delay enforcement actions until after the crisis or use alterna-

tives to detention, as appropriate.”).
131. N =2,723,012.
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In comparing the trends in removal rates across Republican
and Democratic presidential administrations, it is noteworthy
that the gap in removal rates between those with criminal
charges and without criminal charges is consistently larger dur-
ing Democratic administrations than Republican administra-
tions. This finding is consistent with research that shows that
immigration-enforcement priorities set by presidential admin-
1strations have consequences.132 Beginning with the Clinton ad-
ministration, Democratic administrations have sought to limit
enforcement action against immigrants without criminal history
in order to target immigrants with criminal records.133 This kind
of a prioritization may shape IJ decision-making in such a way
that, during Democratic administrations, immigrants with crim-
inal charges end up constituting a larger share of immigrants
ordered removed. This is in contrast to Republican administra-
tions—particularly the Trump administration—which have dis-
favored prioritization in pursuit of more nonselective enforce-
ment action against all removable immigrants.13¢ That kind of
indiscriminate enforcement policy may help to explain why the
removal rate for those without criminal charges was practically
in line with the removal rate for those with criminal charges dur-
ing the first half of the Trump administration.

B. RACIAL DISPARITIES IN CRIME-BASED REMOVAL
PROCEEDINGS

In this section, we examine disparities in release and re-
moval rates by immigrants’ race. Descriptive statistics on the
variables used in our analyses are provided in Appendix Table
C, and sample sizes for analyses involving disparities by

132. See Jaclyn Kelley-Widmer, Unseen Policies: Trump’s Little-Known Im-
migration Rules as Executive Power Grab, 35 GEO. IMMIGR. L.J. 801, 830 (2021)
(noting that enforcement priorities “have a powerful impact on the day-to-day
life of immigrant communities nationwide”).

133. Patrisia Macias-Rojas, Liberal Policies, Punitive Effects: The Politics of
Enforcement Discretion on the US-Mexico Border, 46 LAW & SOC. INQUIRY 69
(2021) (describing changes in enforcement priorities of presidential administra-
tions and examining their effects); SMITH, supra note 63, at 3—4 (providing back-
ground on the Biden administration’s enforcement priorities including prioritiz-
ing the removal of individuals that threaten national security, public safety, or
border security).

134. SHOBA SIVAPRASAD WADHIA, BANNED: IMMIGRATION ENFORCEMENT IN
THE TIME OF TRUMP 43 (2019) (noting that “everyone [was] a priority” during
the first Trump administration).
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immigrants’ race and individual charge categories (Figures 5-8)
are provided in Appendix Table D. We begin by presenting the
results from our analysis that examines release and removal
rates for all crime-based removal proceedings (see the top left
panel of each figure below labeled, “Any Criminal Charge”).
However, given that this aggregate analysis combines many dis-
parate types of criminal charges, the primary focus of our discus-
sion is on the results pertaining to separate individual charge
categories. The results that we present below are from the full
set of regression models that we described earlier, which means
that the results shown are adjusted predicted rates. The hori-
zontal bars in Figures 5 through 9 represent ninety-five percent
confidence intervals.

1. Release Rates by Immigrants’ Race

A number of patterns are notable in Figure 5, which shows
the results of our analysis that examines disparities in release
rates by immigrants’ race. Overall, Hispanic and Black immi-
grants have the lowest release rate with respect to all but one
type of criminal charge category. Specifically, Hispanic immi-
grants have the lowest release rate in the Controlled Substance
and Controlled Substance Trafficking categories. For example,
as compared to white immigrants in the Conirolled Substance
category, whose release rate is 8%, the release rate for their His-
panic counterparts is 3%. As compared to Asian immigrants in
the Controlled Substance Trafficking category, whose release
rate is 5%, the release rate for their Hispanic counterparts is 2%.
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Figure 5. Release Rates by Immigrants’ Race
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On the other hand, Black immigrants have the lowest re-
lease rate among those in the Domestic Violence, Stalking, and
Child Abuse and Firearms categories. For example, as compared
to white immigrants in the Domestic Violence, Stalking, and
Child Abuse category, whose release rate is 23%, the release rate
for their Black counterparts is 18%. As compared to Asian immi-
grants in the Firearms category, whose release rate is 13%, the
release rate for their Black counterparts is 7%. It is also worth
noting that Black immigrants consistently have lower rates of
release than white immigrants across each of the specific charge
categories.

Finally, the top left panel in Figure 5 shows that among all
immigrants with any type of a criminal charge, Asian immi-
grants have the second highest release rate after white immi-
grants. However, no clear and consistent patterns exist for Asian
immigrants across the specific criminal charge categories. One
notable result is that Asian immigrants have a significantly
lower release rate than any other immigrant group when it
comes to the Violation of Protective Order category.

2. Removal Rates by Immigrants’ Race

Figure 6 shows the results of our analysis that examines dis-
parities in removal rates by immigrants’ race. White advantage
1s pronounced and consistent across most of the specific charge
categories. With the exception of the Controlled Substance Traf-
ficking category, white immigrants have the lowest removal rate
across each of the criminal charge categories. On the other hand,
similar to the pattern that we found with respective release
rates, Black and Hispanic immigrants are generally at a relative
disadvantage in terms of removal rates. Specifically, Hispanic
immigrants have the highest removal rate in the Controlled Sub-
stance and Controlled Substance Trafficking categories. Black
immigrants have the highest removal rate in the Domestic Vio-
lence, Stalking, and Child Abuse and Firearms categories. Also
similar to the pattern that we found in our analysis of release
rates, Asian immigrants have the highest rate of removal in the
Violation of Protective Order category.
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Figure 6. Removal Rates by Immigrants’ Race

C. IMPORTANCE OF RACIAL CONCORDANCE

Finally, we examined whether racial concordance between
immigrants and their presiding judges is associated with dispar-
ities in outcomes in crime-based removal proceedings. Recall
that racial concordance refers to same race immigrant-IJ pair-
ings. The first subsection below investigates disparities in
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release rates by immigrants’ race and racial concordance. The
second subsection investigates disparities in removal rates by
immigrants’ race and racial concordance. In these two subsec-
tions, we begin by presenting the results of our analysis that con-
siders disparities in release or removal outcomes for all criminal
charges combined. As before, however, the primary focus of our
discussion is on the results of our analysis that separately con-
siders each of the top five most commonly occurring criminal
charge categories. The third subsection examines disparities in
release and removal rates for white and non-white immigrants
by IJ’s race.

With the exception of Table 5 (which reports observed re-
lease and removal rates by judges’ race), the results that we pre-
sent below are from the full set of regression models that we de-
scribed earlier, which means that the results shown are adjusted
predicted rates.

1. Release Rates by Immigrants’ Race and Racial Concordance

Figure 7 shows release rates of different racial groups of im-
migrants by racial concordance. The general pattern shown in
the top left panel, which examines the disparities across all crim-
inal charges combined, is consistently mirrored in most of the
other panels that separately consider individual top criminal
charge categories. With the exception of the Controlled Sub-
stance Trafficking category,!35 the general pattern is as follows:
For Asian, Black, and Hispanic immigrants, their release rates
are significantly higher when there is racial concordance. How-
ever, for white immigrants, the results are the opposite: White
immigrants have relatively higher rates of release when their
presiding judges are of different race—i.e., non-white judges—as
compared to when their presiding judges are white. In the next
subsection, we discuss our efforts to further investigate this un-
expected result.

135. For the Controlled Substance Trafficking category, Asian and Black im-
migrants, along with white immigrants, have relatively higher rates of release
when their presiding judges are of different race.



2046 MINNESOTA LAW REVIEW [109:1997

Figure 7. Release Rates by Immigrants’ Race and
Racial Concordance
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2. Removal Rates by Immigrants’ Race and Racial
Concordance

Turning to removal rates, Figure 8 shows removal rates of
different racial groups of immigrants by racial concordance. The
results shown in Figure 8 are largely consistent with the results
that we presented in Figure 7. Specifically, Figure 8 shows that
with the exception of the Controlled Substance Trafficking cate-
gory,136 Asian, Black, and Hispanic immigrants who appear be-
fore judges of the same race are less likely to be ordered removed
than those who appear before judges of different race. Similar to
the results presented in Figure 7, Figure 8 shows that white im-
migrants are an exception: White immigrants have relatively
lower rates of removal when their presiding judges are of differ-
ent race—i.e., non-white judges—as compared to when their pre-
siding judges are white. In the next subsection, we further inves-
tigate this unexpected result with respect to white immigrants.

136. For the Controlled Substance Trafficking category, both white and
Black immigrants have relatively high rates of release when their presiding
judges are of different race.
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Figure 8. Removal Rates by Immigrants’ Race and
Racial Concordance

Although our analysis shows that racial concordance plays
an important role in IJs’ decision-making in both release and re-
moval decisions, we do not, and cannot, draw any firm conclu-
sions about whether this effect is due to changes in IJs’ behavior
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or immigrants’ behavior, or both. For example, it is possible that
judges in racially concordant proceedings might provide immi-
grants a higher number of continuances to find legal representa-
tion, and/or immigrants in racially concordant proceedings
might seek more continuances to find legal representation. The
existing data do not allow us to disentangle which of these two
dynamics might predominate and which are causally prior.137

3. White Immigrants and Judges’ Race

To further investigate why white immigrants appear to fare
better in terms of both release and removal rates when they are
before non-white judges, we considered a number of possible ex-
planations. First, it is possible that non-white judges as a group
are more favorably disposed toward immigrants than white
judges and may be generally more likely to release immigrant
detainees than white judges. Conversely, non-white judges may
be generally less likely to order immigrants removed than white
judges.

The results shown in Table 5 provide partial support for that
hypothesis. Table 5 shows that Asian and Hispanic judges do
have higher overall release rates (12% and 13%, respectively)
than white judges (6%), though the same is not true of Black
judges (5%). Conversely, Asian and Hispanic judges have lower
overall removal rates (83% and 78%, respectively) than white
judges (87%), though the same is not true of Black judges (87%).

Table 5. Release & Removal Rates by Judges’ Race!38

Judge’s Race Release Rate Removal Rate
Asian 0.12 0.83
Black 0.05 0.87

Hispanic 0.13 0.78
White 0.06 0.87

137. In addition to empirically investigating these types of possibilities
through quantitative analysis, qualitative data collection and analyses are
needed to explore other more subtle and complex interactional dynamics be-
tween IJs and immigrant respondents that might be driving the racial-concord-
ance effects.

138. N =534,564 for the Release Rate analysis; N = 528,240 for the Removal
Rate analysis.
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The second possible explanation for why white immigrants
appear to fare better before non-white judges is that all judges
are generally more lenient toward white immigrants, but that
this tendency is stronger among non-white judges. To assess this
possibility, we examined release and removal rates by judges’
race and whether the proceedings involved white immigrants or
non-white immigrants. More specifically, the basic aim of this
analysis was to assess whether and to what extent the legal out-
comes of white and non-white immigrants differed depending on
the race of the presiding judge.

In this analysis, we excluded the same race non-white pair-
ings (i.e., Asian immigrant-Asian judge, Black immigrant-Black
judge, and Hispanic immigrant-Hispanic judge pairings), as our
goal is to generate estimates that are free of the positive racial-
concordance effect that we previously observed among same race
non-white pairings. Because the sample sizes for some of the im-
migrant-judge pairings in some of the individual top criminal
charge categories are too small to generate reliable estimates,
we limited our investigation to the aggregate sample that com-
bines all criminal charges. Accordingly, the results must be in-
terpreted with caution.

In brief, Figure 9 suggests that judges of all racial groups
evidence white favoritism—the tendency to decide more favora-
bly for white immigrants than non-white immigrants—with re-
spect to both release and removal decisions. In addition, Figure
9 shows that white favoritism is more pronounced for some non-
white judges than white judges. Specifically, Figure 9 shows that
white favoritism is relatively stronger for Black judges, as evi-
denced by the larger gap in release rates between white and non-
white immigrants appearing before Black judges, as compared
to the same gap for white judges (see left panel in Figure 9). Fig-
ure 9 also shows that the gap in removal rates between white
and non-white immigrants is larger among Black judges than
white judges (see right panel in Figure 9).
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Figure 9. Release and Removal Rates by Judges’
Race and Immigrants’ Race!39

In sum, although our results must be interpreted with cau-
tion, they offer helpful starting points for thinking about why
racial concordance does not operate in the same way for white
Immigrants in crime-based removal proceedings. Another possi-
bility that we do not explore here, which is ripe for future inves-
tigation, relates to the legal representatives who appear before
IJs, and racial identities of those legal representatives. For ex-
ample, a fuller understanding of the role of racial concordance
may require investigating the extent to which white legal repre-
sentative might confer greater advantage to their clients than
non-white legal representatives.

V. POLICY IMPLICATIONS AND FUTURE DIRECTIONS

Whether and to what extent racial minorities experience
harsher treatment or face worse outcomes in court are questions
of fundamental importance for any justice system. Questions of
racial inequality are especially salient in the context of removal
proceedings that are triggered by immigrants’ criminal history.
Many of these individuals in crime-based removal proceedings
are immigrants of color who likely have deep social ties in the
United States.140 Yet, they face a host of legal disadvantages that
are tantamount to double penalties for the same crime for which

139. N =494,920 for the Release Rate analysis; N = 487,523 for the Removal
Rate analysis.

140. See Hausman, supra note 9, at 974 (“[T]he limited existing evidence on
deportees’ ties to the United States suggests that prioritization by criminality
leads the government to target people with deep roots in this country.”).
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they have already been punished through the criminal justice
system.

Our empirical investigation produced three key findings
about these double penalties and racial disparities that exist in
crime-based removal proceedings. First, we find that double pen-
alties for immigrants in crime-based removal proceedings are
large and have grown over time, particularly towards the end of
the first Trump administration and into the Biden administra-
tion.141 Second, there are significant racial disparities in the rate
at which immigrants in crime-based removal proceedings are re-
leased from detention, and the rate at which they are ordered
removed from the United States.142 Specifically, Hispanic immi-
grants with drug-related charges, and Black immigrants with
domestic-violence or firearms charges, face significantly worse
outcomes than their counterparts.l43 Third, non-white immi-
grants fare better when their presiding judges are of the same
race.l44 White immigrants, however, generally fare better than
non-white immigrants regardless of judges’ race, and this white
favoritism is more pronounced among some non-white judges.145

The policy implications of these study findings are wide
ranging, and we highlight the key ones below. We also discuss
limitations of the current study and important lines of inquiry
that emerge from our analysis that should guide future research
in this area.

A. RETHINKING DOUBLE PENALTIES

Our findings prompt important questions about whether
and to what extent the large and growing double penalties im-
posed on immigrants with criminal history is justified. First, our
results that highlight the specific nature and magnitude of legal
disadvantages that immigrants with criminal history face in the
removal process provide an important empirical context for as-
sessing the current debate about our crime-based deportation
system. Some observers and policymakers have argued that im-
migrants with criminal records deserve to face harsher immigra-
tion consequences, and that prioritizing their removal from the

141. See supra Part IV.A.
142. See supra Part IV.B.
143. See supra Part IV.B.
144. See supra Part IV.C.
145. See supra Part IV.C.
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United States serves crime-control and public-safety goals.!46
Scholars, however, have critiqued these arguments on various
grounds. Alina Das, for example, has argued that the crime-
based deportation system is a legacy of long history of racial an-
imus and racial oppression.!4?7 Most recently, David Hausman
has argued that prioritization of deportation by criminality is in-
defensible on both practical and normative grounds.148

As David Hausman has explained, the crime-control ra-
tionale for the policy of prioritizing deportation based on crimi-
nality lacks basis because none of the traditional goals of crimi-
nal punishment—retribution, deterrence, incapacitation,
rehabilitation—are served through this policy.149 On the other
hand, the costs associated with prioritizing enforcement by crim-
inality are high. Enforcement policy that prioritizes criminality
disproportionately targets immigrants who have deep roots and
social ties in the United States, given that length of stay in the
United States and acculturation are positively associated with
crime-related outcomes.150 And the costs of deportation—both to

146. See Hausman, supra note 9, at 996-1004 (discussing common argu-
ments advanced in support of crime-based deportation and finding them unper-
suasive); Rebecca Sharpless, “Immigrants Are Not Criminals”: Respectability,
Immigration Reform, and Hyperincarceration, 53 HOUS. L. REV. 691, 699-701
(2016) (describing how some immigration reformers believe that individuals
convicted of severe violent crimes should be deported); Sophia DenUyl, Note,
The Particular Harms of the “Good Immigrant” Versus “Bad Immigrant” Con-
struction on Black Immigrants in the United States, 36 GEO. IMMIGR. L.dJ. 755,
765—-68 (2022) (“Even if some reformers believe that people should not be de-
ported for petty crimes, few see any issue with deporting immigrants who are
seen as ‘the worst of the worst,” even if they are lawfully present in the United
States, and even if they have already served their time in the criminal penal
system.”); CESAR CUAUHTEMOC GARCIA HERNANDEZ, WELCOME THE
WRETCHED: IN DEFENSE OF THE “CRIMINAL ALIEN” 103—04 (2024) (describing
and critiquing common arguments advanced in support of deporting “criminal
aliens”).

147. Alina Das, Inclusive Immigrant Justice: Racial Animus and the Origins
of Crime-Based Deportation, 52 UC DAVIS L. REV. 171, 176 (2018) (“[The] inter-
connected, symbiotic relationship between racism, criminalization, and depor-
tation pervades the earliest origins of the crime-based deportation grounds that
many people take for granted as legitimate parts of our immigration system
today.”).

148. See Hausman, supra note 9, at 975-78.

149. Id. at 999-1003.

150. See id. at 974 (“[T]he limited existing evidence on deportees’ ties to the
United States suggests that prioritization by criminality leads the government
to target people with deep roots in this country.”); see also Jeffrey D. Morenoff
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immigrants and to those who share ties with them in the United
States—increase as the strength of those ties increases.!5! Thus,
according to Hausman, “just as a statute of limitations eventu-
ally requires finality in the decision not to prosecute, length of
time and ties to the United States should eventually lead to fi-
nality in the decision not to deport.”152

Second, we argue that even if some type of double penalties
for the same crime could be justified for some individuals on the
basis of their immigration status, the large and growing gap in
legal representation rates between crime-based removal pro-
ceedings and non-crime-based removal proceedings remains
highly problematic. The legal representation gap that we ob-
serve is likely due to a number of special hurdles that immi-
grants with criminal history face, including (1) their economic
precarity stemming from financial burdens associated with crim-
inal convictions or incarceration,!53 (2) their heightened fear and
mistrust of legal authorities that often result from contacts with
the criminal justice system, which in turn can lead immigrants
with criminal history to avoid seeking legal help,154 (3) access
and communication challenges that detention facilities present

& Avraham Astor, Immigration Assimilation and Crime: Generational Differ-
ences in Youth Violence in Chicago (finding that “longer spells of residence in
the United States are associated with significantly higher odds of many types
of violent behavior” among youth who immigrated to the United States), in IM-
MIGRATION AND CRIME: RACE, ETHNICITY, AND VIOLENCE 36, 54 (Ramiro Mar-
tinez Jr. & Abel Valenzuela Jr. eds., 2006); Lorna L. Alvarez-Rivera et al., La-
tino Immigrant Acculturation and Crime, 39 AM. J. CRIM. JUST. 315, 315 (2014)
(“[Alcculturation is consistently and positively associated with ... [various]
crime-related outcomes . . . .”); Egbert Zavala et al., Explaining the Cultural Re-
tention—Delinquency Relationship Using Differential Support and Coercion The-
ory: A Study of Native-Born and Immigrant Latino Youth, 101 SOC. SCI. Q. 623,
623—24 (2020) (finding that cultural retention, the converse of acculturation, is
negatively associated with delinquency).

151. Hausman, supra note 9, at 976.

152. Id. at 1008.

153. See Kristin Turney & Sara Wakefield, Criminal Justice Contact and
Inequality, RUSSELL SAGE FOUND. J. SOC. ScIS., Feb. 2019, at 1, 10 (“The ma-
jority of individuals who experience conviction or incarceration experience mon-
etary sanctions in the form of fines, fees, and other legal debt.”).

154. See Sara Sternberg Greene, Race, Class, and Access to Civil Justice,
101 IowaA L. REV. 1263, 1288 (2016) (showing that “negative past experiences
with, and perceptions of, the criminal justice system” play a crucial role in deci-
sion-making about seeking help for civil justice problems).
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for immigrants and legal service providers,!55 and (4) policies of
some publicly-funded representation programs to exclude from
coverage immigrants with criminal history.156

Each of these hurdles is structural in nature and is attribut-
able, in large part, to actions that the government has taken or
has failed to take that uniquely disadvantage immigrants in
crime-based removal proceedings. From that standpoint, ensur-
ing fair process and equal access to justice require that, at a min-
imum, the government takes steps to close the representation
gap between crime-based and non-crime-based removal proceed-
ings. Two considerations are worth highlighting in that regard.
First, a growing number of state and local programs have
emerged in recent years to provide public funding for legal ser-
vices to immigrants in removal proceedings.157 These programs
can provide valuable opportunities for federal-local collaboration
in the provision of legal services to immigrants in crime-based
removal proceedings. Second, bar-certified attorneys are not the
only legal representatives who can render legal services for im-
migrants in removal proceedings. Immigration regulations allow
for representation by law students, law graduates not admitted
to the bar, and “accredited representatives” from qualified non-
profit religious, charitable, social service, or similar organiza-
tions.1%8 Expanding the base of non-lawyer practitioners should
be an important part of broader efforts to increase the supply of
legal service providers with expertise in crimmigration law.159

155. See Emily Ryo & Reed Humphrey, Beyond Legal Deserts: Access to
Counsel for Immigrants Facing Removal, 101 N.C. L. REV. 787, 793 (2023) (dis-
cussing impediments to communication and in-person contacts that immigrant
detainees face).

156. See Nash, supra note 12, at 526-27 (discussing the eligibility carveout
based on prior criminal history).

157. See generally Public Funding for Immigration Legal Services, NAT'L IM-
MIGR. F. (Apr. 12, 2021), https://immigrationforum.org/article/public-funding
-for-immigration-legal-services [https://perma.cc/M59A-GDQP] (providing an
overview of recent efforts to improve support for immigrants across the United
States).

158. 8 C.F.R. § 1292.1 (2025).

159. See, e.g., John Thompson, A One-Year, Specialist’s Law Degree to In-
crease and Improve Representation Among Immigration Respondents, 30 GEO.
IMMIGR. L.J. 455, 467-68 (2016) (arguing for a one-year specialist degree in im-
migration law to incentivize more attorneys to enter immigration practice);
Jean C. Han, The Good Notario: Exploring Limited Licensure for Non-Attorney
Immigration Practitioners, 64 VILL. L. REV. 165, 190-91 (2019) (recommending
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B. UNDERSTANDING RACIAL DISPARITIES

Our findings underscore the need for deeper investigations
that build on the current study to develop a more nuanced un-
derstanding of racial disparities that exist in immigration adju-
dication. These investigations require the government to estab-
lish improved and more purposeful data-collection protocols, and
equally importantly, to adopt data-release practices that ad-
vance transparency. More reliable and disaggregated records on
individual characteristics!6? and criminal charges are necessary
to support additional analysis on the nature and extent of dis-
parities that exist in immigration court outcomes. For example,
as we discussed earlier, the administrative records currently re-
leased by the EOIR do not contain sufficiently detailed infor-
mation to analyze these important criminal charges: aggravated
felony and crimes of moral turpitude. Essential to analyzing
these broad categories is information about the underlying crim-
inal offenses that constitute these charges so that researchers
can account for the heterogeneity of those underlying offenses.
Other key missing pieces of information that are necessary to
support more advanced future investigations include the year of
conviction, sentence length, and the state in which the conviction
was obtained.

In addition, our study findings should motivate systematic
theory-driven empirical research on why racial disparities exist
in immigration adjudication. Important points of inquiry as they
relate to this question are whether and to what extent (1) nega-
tive racial stereotypes play a role in IJ decision-making, (2) neg-
ative racial stereotypes are tied to specific offense types, and (3)
negative racial stereotypes differ across native versus immi-
grant groups (e.g., native-born Blacks versus Black immigrants,
native-born Hispanics versus Hispanic immigrants). Research

a program that would license notarios to allow them to practice immigration
law on a limited basis).

160. Immigration enforcement and adjudication agencies should develop
more consistent, robust, and transparent ways of documenting not only basic
demographic characteristics of immigrants such as their race, gender, legal sta-
tus, and marital status, but also other detailed information such as their kin-
ship ties to U.S. residents and citizens, number of children, occupation, educa-
tion, and income.
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suggests that “stereotypical imagery often is offense specific,”161
and that racial stereotypes of native-born racial minorities
might not apply in the same way to immigrant racial minorities
in a straight-forward way.162 Moreover, scholars have theorized
that because individuals with “multiple subordinate-group iden-
tities” (e.g., Black immigrant) “do not fit the prototypes of their
respective identity groups” (e.g., Black immigrant), the social ad-
vantages and disadvantages they are likely to experience are
more complex than those with single subordinate-group identi-
ties.163 As we discuss below, each of these dynamics might help
to explain our study results relating to the patterns of racial dis-
parities that we found in proceeding outcomes related to drug-
related (Conirolled Substance and Controlled Substance Traf-
ficking) and violence-related charges (Domestic Violence, Stalk-
ing, and Child Abuse and Firearms).

Recall that our analysis showed that Hispanic immigrants
with drug-related charges are less likely to be released from im-
migration detention and more likely to be ordered removed than
other racial groups.164 In the criminal justice context, research-
ers have documented disproportionate impacts of the War on
Drugs on Blacks and Hispanics, particularly young males of both
groups. For example, a large volume of empirical scholarship
demonstrates that Black and Hispanic drug offenders are more
likely to be arrested and prosecuted, as well as receive harsher
sentences, than white drug offenders.165 Thus, “it appears that

161. Besiki L. Kutateladze et al., Cumulative Disadvantage: Examining Ra-
cial and Ethnic Disparity in Prosecution and Sentencing, 52 CRIMINOLOGY 514,
520 (2014).

162. Ariela Schachter, Intersecting Boundaries: Comparing Stereotypes of
Native- and Foreign-Born Members of Ethnoracial Groups, 100 SOC. FORCES
506, 506 (2021).

163. Valerie Purdie-Vaughns & Richard P. Eibach, Intersectional Invisibil-
ity: The Distinctive Advantages and Disadvantages of Multiple Subordinate-
Group Identities, 59 SEX ROLES 377, 377 (2008).

164. See supra Part IV.B.

165. See, e.g., Stephen Demuth & Darrell Steffensmeier, Ethnicity Effects on
Sentence Outcomes in Large Urban Courts: Comparisons Among White, Black,
and Hispanic Defendants, 85 SOC. SCI. Q. 994 (2004) (examining differences in
sentences imposed on offenders); Pauline K. Brennan & Cassia Spohn,
Race/Ethnicity and Sentencing Outcomes Among Drug Offenders in North Car-
olina, 24 J. CONTEMP. CRIM. JUST. 371, 371 (2008) (finding that white offenders
received less severe punishment than Blacks and Hispanics); Theodore R. Curry
& Guadalupe Corral-Camacho, Sentencing Young Minority Males for Drug
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minority males are penalized for belonging to the ‘dangerous
class,” representing greater perceived threat to elites and receiv-
ing more negative attributions through judicial focal con-
cerns.”166

In light of the foregoing discussion, one question that arises
for the current study is why Hispanic immigrants (rather than,
or in addition to, Black immigrants), appear to be the group that
most consistently faces the greatest level of disadvantage in pro-
ceedings with drug-related charges.16”7 One possibility might be
that with respect to IJs’ perceptions of immigrants in crime-
based removal proceedings, the association between crime,
drugs, and Hispanic immigrants remains strong and highly sa-
lient, whereas the same association is attenuated when it comes
to Black immigrants. As sociologist Sarah Tosh has noted:

Domestically, the policing and enforcement of the War on Drugs fo-
cused disproportionately on poor Black and Latino communi-
ties . .. while internationally, attention to the interdiction of drugs
from Mexico and Latin America increased . . . . Hence, both major fronts
of the highly publicized US War on Drugs helped to further solidify
assumed connections between crime, drugs and Latino immigrants.168

The other key finding that resulted from our analysis of ra-
cial disparities relates to immigrants charged with domestic vi-
olence and firearms charges; Black immigrants with these
charges faced the greatest disadvantage with respect to both re-
lease and removal rates.169 This result is consistent with re-
search that shows that Blacks and Hispanics are subject to

Offenses: Testing for Conditional Effects Between Race/Ethnicity, Gender and
Age During the US War on Drugs, 10 PUNISHMENT & SOC’Y 253, 253 (2008)
(“[Y]oung minority males will pay a penalty cost at sentencing . . . .”); Doris
Marie Provine, Race and Inequality in the War on Drugs, 7 ANN. REV. L. & SOcC.
SCI. 41 (2011) (providing an overview of the history of the War on Drugs); Pa-
tricia Warren et al., The Imprisonment Penalty for Young Black and Hispanic
Males: A Crime-Specific Analysis, 49 J. RSCH. CRIME & DELINQ. 56, 56 (2012)
(“Black and Hispanic rates of incarceration are six to eight times that of White
offenders . . ..”); Thomas Lyons et al., Racial Disproportionality in the Criminal
Justice System for Drug Offenses: A State Legislative Response to the Problem,
3 RACE & JUST. 83 (2013) (discussing the disproportionate incarceration rates
amongst minorities in Illinois); David W. Koch et al., Coloring the War on Drugs:
Arrest Disparities in Black, Brown, and White, 8 RACE & SOC. PROBS. 313 (2016)
(examining racial disparities in arrests for drug offending).

166. Curry & Corral-Camacho, supra note 165, at 270.

167. See supra Part IV.B.

168. Tosh, supra note 15, at 335.

169. See supra Part IV.B.
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harsher law-enforcement practices and less favorable court out-
comes when it comes to violent offenses.1’0 Empirical evidence
also suggests that negative racial stereotypes of Blacks and His-
panics as violent and dangerous likely play an important role in
generating these racial disparities.l’! That Black immigrants
with violence-related charges are singularly disadvantaged in
proceeding outcomes, whereas the same is not true of Hispanic
immigrants, indicates that the nature and degree to which His-
panics are stereotyped as violent and dangerous might be differ-
ent compared to Blacks in the context of removal proceedings.
Identifying the mechanisms that generate racial disparities
1s imperative in developing data-driven solutions to achieving
racial equality in immigration adjudication. For instance, inso-
far as the source of disparities is IJs’ reliance on racial stereo-
types or activation of certain types of racial bias, the steps taken
to ameliorate racial disparities in this area must seek to counter
those stereotypes and biases. These steps might include, for ex-
ample, development of targeted anti-bias training for judges and
the provisions of expanded resources to create decisional envi-
ronments (such as those characterized by less time pressure and
more complete case information) that reduce the risk of reliance

170. See, e.g., Stephen Demuth, Racial and Ethnic Differences in Pretrial
Release Decisions and Outcomes: A Comparison of Hispanic, Black, and White
Felony Arrestees, 41 CRIMINOLOGY 873, 873 (2003) (“Hispanic defendants are
more likely to be detained than white and black defendants.”); Traci Schle-
singer, Racial and Ethnic Disparity in Pretrial Criminal Processing, 22 JUST.
Q. 170, 170 (2005) (“[W]hen there is disparity in the treatment of Black and
Latino defendants with similar legal characteristics, Latinos always receive the
less beneficial decisions.”); Kutateladze et al., supra note 161, at 514 (“Black
and Latino defendants were more likely than White defendants to be detained,
to receive a custodial plea offer, and to be incarcerated—and they received es-
pecially punitive outcomes for person offenses—but were more likely to benefit
from case dismissals.”); Jeffrey Fagan, No Runs, Few Hits, and Many Errors:
Street Stops, Bias, and Proactive Policing, 68 UCLA L. REV. 1584, 1584 (2022)
(“We find consistent evidence of disparities in police response to Black, His-
panic, and Black Hispanic civilians . . . .”).

171. See, e.g., Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and
Visual Processing, 87 J. PERSONALITY & SOC. PSYCH. 876, 876 (2004) (“Not only
is the association between Blacks and crime strong . . . it also appears to be au-
tomatic.”); Schlesinger, supra note 170, at 170 (highlighting that the study’s
findings are consistent with the theory that “stereotypes influence criminal pro-
cessing”); Robert M. Entman, & Kimberly A. Gross, Race to Judgment: Stereotyp-
ing Media and Criminal Defendants, 71 LAW & CONTEMP. PROBS. 93, 97-98 (2008)
(discussing the negative impact of media coverage that portrays Blacks and Latinos
as criminal and violent).
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on mental shortcuts and categorical thinking.!”2 On the other
hand, to the extent that the source of disparities is structural—
for example, unequal access to legal resources, language assis-
tance, or information networks—policy solutions should include
community-based and court-based programs that address those
specific structural barriers.173

A number of other important possible explanations merit at-
tention. The current study focuses on interactions between the
immigrant’s race and the presiding IJ’s race.174 This focus makes
sense given that IJs are the ultimate decision-makers in the two
court outcomes that we examine. However, it is possible, and
likely, that some of the observed disparities might reflect differ-
ent treatment that immigrants receive from other legal actors
during the immigration court process. For example, if govern-
ment attorneys who initiate and prosecute removal proceedings
are selective in how they make their charging decisions or how
they decide to pursue their cases once the removal proceedings
are initiated, and if those decisions are racially biased in a sys-
tematic way, then those decisions will play a significant role in
shaping racial disparities that we observe in immigration court
outcomes. The foregoing discussion highlights the need for a
broadened focus on legal actors beyond judges.

The second possible explanation for the racial disparities
that the current study has uncovered requires us to look outside
the immigration court system. All immigrants in crime-based re-
moval proceedings have had interactions with the criminal jus-
tice system before entering the immigration court system. Thus,
it is possible that some of the disparities that we found here are,
in part, a reflection of disparities that were generated by crimi-
nal justice processing. For example, if prosecutors are more gen-
erous with white defendants in offering plea deals that reduce
the seriousness of charges, or if criminal court judges are more
lenient in their sentencing of white defendants, we might ob-
serve racial disparities in immigration court outcomes simply

172. For research on the influence of heuristics and categorical thinking in
judicial decision-making, see Fatma E. Marouf, Implicit Bias and Immigration
Courts, 45 NEW ENG. L. REV. 417 (2011); Anjum Gupta, Dead Silent: Heuristics,
Silent Motives, and Asylum, 48 COLUM. HUM. RTS. L. REV. 1, 3—4 (2016); Rach-
linski & Wistrich, supra note 97, at 204.

173. See Ryo & Humphrey, supra note 155, at 827 (emphasizing the need for
a systems-based approach to solve the representation crisis).

174. See supra Part IV.C.



2025] CRIME-BASED REMOVAL 2061

due to biases associated with actions taken by prosecutors and
criminal court judges. This possibility underscores the im-
portance of recognizing that racial disparities across multiple so-
cial domains or institutions have mutually reinforcing effects
that generate a cumulative disadvantage that is greater than the
sum of its individual parts.17

CONCLUSION

U.S. immigration law and enforcement policies have a long
history of overt racism and discriminatory treatment that re-
sulted in exclusion and subjugation of racial minorities (or those
who have been deemed non-white).176 As Enid Trucios-Haynes
has observed, “[ilmmigration law and policy historically has used
race as a proxy for determining membership in U.S. society, re-
inforcing this hierarchy of race.”1’” That immigration laws and
policies now have become ostensibly color-blind or facially neu-
tral means that understanding the continuing salience of race
and ethnicity in immigration law and enforcement may be a rel-
atively more challenging task. Nonetheless, developing such an
understanding remains an urgent task given that racially

175. See Barbara Reskin, The Race Discrimination System, 38 ANN. REV.
S0cI10. 17, 17 (2012) (“[W]e must recognize that these domains are reciprocally
related and comprise an integrated system.”); Kurlychek & Johnson, supra note
76, at 292 (arguing that case processing decisions in the criminal justice system
are “mutually dependent and interrelated,” leading to “disadvantages [that] ac-
crete across successive stages of case processing”).

176. See generally, e.g., LUCY E. SALYER, LAWS HARSH AS TIGERS: CHINESE
IMMIGRANTS AND THE SHAPING OF MODERN IMMIGRATION LAW (1995) (analyz-
ing U.S. immigration law throughout the early twentieth century with a focus
on the exclusion of Chinese immigrants); MAE M. NGAI, IMPOSSIBLE SUBJECTS:
ILLEGAL ALIENS AND THE MAKING OF MODERN AMERICA 91-166 (2004) (discuss-
ing the origins of the “illegal alien” and how it has shaped American law and
society); IAN HANEY-LOPEZ, WHITE BY LAW: THE LEGAL CONSTRUCTION OF
RACE 78-162 (2006) (exploring the role that legal institutions and practices
have played in the social construction of race); Kitty Calavita, Immigration
Law, Race, and Identity, 3 ANN. REV. L. & SocC. ScI. 1, 1 (2007) (“African Amer-
ican racialization has been a central component of immigrant exclusion
and . ..immigrant racialization has paradoxically hardened images of black-
ness.”); Cybelle Fox & Irene Bloemraad, Beyond “White by Law”: Explaining the
Gulf in Citizenship Acquisition Between Mexican and European Immigrants,
1930, 94 SoC. FORCES 181, 181 (2015) (discussing the “importance of [geograph-
ical] region and non-white social status in influencing naturalization”).

177. Enid Trucios-Haynes, The Legacy of Racially Restrictive Immigration
Laws and Policies and the Construction of the American National Identity, 76
OR. L. REV. 369, 373 (1997).
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disparate consequences of law enforcement and court outcomes
constitute one of the most serious issues confronting our justice
system today.
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DATA AND METHODS APPENDIX

A. EOIR DATA SAMPLE RESTRICTIONS

We used the following collection of data tables that were
available on the EOIR website in February 2023: (1)
A_TblCase.csv (“Case Table”), (2) B_TblProceeding.csv (“Pro-
ceedings Table”), (3) tbl_schedule.csv (“Hearings Table”), (4)
tbl_Lead_Rider.csv (“Lead Rider Table”), (5) A_TblCaseldenti-
fier.csv (“Case ID Table”), (6) tbl_CustodyHistory.csv (“Custody
History Table”), (7) tbl_RepsAssigned.csv (“Reps Assigned Ta-
ble”), (8) B_TblProceedingCharges.csv (“Charges Table”), and (9)
tbl_JuvenileHistory.csv (“Juvenile History Table”). Below, we
describe steps that we took to prepare the data for our analysis
relating to racial disparities in release and removal rates. The
resulting sample sizes that correspond to each of the steps de-
scribed below are summarized in Appendix Table A.

First, we merged the Case Table and the Proceeding Table
using IDNCASE, which is a unique case identifier. We excluded
cases from the Case Table with no match in the Proceedings Ta-
ble and invalid or missing IDNCASE entries. Second, we ex-
cluded all proceedings for which CASE_TYPE from the Proceed-
ings Table did not equal “RMV” (denoting removal). Third, we
excluded proceedings that did not reach final merits decisions.
We treated the following categories under DEC_CODE from the
Proceedings Table as merits decisions: T (“Termination”), X (“Re-
moval”), R (“Relief Granted”), V (“Voluntary Departure”), and Q
(“Final Grant of EOIR 42B/SUSP,” which refers to cancellation
of removal for nonpermanent residents). We also excluded pro-
ceedings completed before January 1, 1998 and after February
29, 2023 by using COMP_DATE from the Proceedings Table.
This step allowed us to include only those proceedings that were
completed after the implementation of IIRIRA.

Fourth, we retained only the first proceeding with a merits
decision for each case. As a given case may have more than one
proceeding, we retained whichever proceeding had the earliest
COMP_DATE. When a given case had multiple proceedings with
identical COMP_DATE, we relied on information from the Hear-
ings Table (ADJ_DATE and INPUT_DATE). Fifth, we retained
only those proceedings that had a match in the Charges Table.
Sixth, we excluded stipulated removal proceedings, in absentia
proceedings, and rider cases. We identified stipulated removal
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proceedings using CASE_ID from Case ID Table, which equals
“SR” when a noncitizen signs a stipulated order of removal. We
identified in absentia proceedings using ABSENTIA from the
Proceedings Table. We identified rider cases using IDNRIDER-
CASE from the Lead Rider Table and matching with IDNCASE.
Seventh, we excluded removal proceedings that were designated
as juveniles in the Juvenile History Table using IDNJUVENILE.
Eighth, we excluded removal proceedings with immigrant re-
spondents who were missing or classified as “Other” on the Im-
migrant Race variable.

For our analysis pertaining to racial disparities in release
rates, we included only those removal proceedings in which the
immigrant had been detained or released (CUSTODY values “R”
and “D”).

For our analysis pertaining to racial disparities in removal
rates, we included only those removal proceedings for which an
IJ had rendered a final merits decision of “Relief Granted,” “Re-
moved,” or “Final Grant-42B” (DEC_CODE values R, X, and Q,
respectively). We excluded from this analysis removal proceed-
ings that resulted in T (“Termination”) and V (“Voluntary De-
parture”). We excluded these categories because neither of these
two outcomes can be fairly characterized as IJs’ decisions on the
merits. Termination results when an IJ, at the request or motion
by either party, dismisses a proceeding because of a legal defi-
ciency in the NTA (i.e., the charging document).178 Voluntary de-
parture is granted at the discretion of the IJ when an eligible
immigrant seeks to leave the United States voluntarily at their
own expense in order to avoid the negative legal consequences of
a removal order.17

On the other hand, for our analysis pertaining to legal dis-
advantages that immigrants in crime-based removal proceed-
ings face, we broadened our sample to include proceedings that

178. Am. Immigr. Council & Penn State Dickinson Sch. of L., Notices to Ap-
pear: Legal Challenges and Strategies, AM. IMMIGR. COUNCIL 11-16 (Feb. 27,
2019), https://www.americanimmigrationcouncil.org/sites/default/files/practice
_advisory/notices_to_appear_practice_advisory.pdf [https:/perma.cc/EM7B
-BVTE].

179. Voluntary Departure: When the Consequences of Failing to Depart
Should and Should Not Apply, AM. IMMIGR. COUNCIL 1 (Dec. 21, 2017), https://
www.americanimmigrationcouncil.org/sites/default/files/practice_advisory/
voluntary_departure_when_the_consequences_of_failing_to_depart_should_
and_should_not_apply.pdf [https://perma.cc/46JR-5PMU].
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resulted in termination and voluntary departure in our defini-
tion of Removal. We included termination as a form of relief
granted, and voluntary departure as a form of removal order. We
relied on this broad measure for this analysis to document out-
comes for the widest possible range of cases.

B. CODING OF VARIABLES IN EOIR DATA

Removal is coded from DEC_CODE in the Proceedings Ta-
ble. Removed = 1 when DEC_CODE = X (ordered removed) and
Removed = 0 when DEC_CODE = R or Q (granted relief from
removal).

Released is coded from CUSTODY in the Proceedings Table.
Released = 1 when CUSTODY = R (released) and Released = 0
when CUSTODY =D (detained).

Represented is coded using information from the following
two tables: Reps Assigned Table and the Hearings Table. We
first used E_28 DATE from the Reps Assigned Table.
E_28 DATE indicates the filing date of the EOIR-28 form that
legal representatives are required to file with the court when
representing a client. We classified a proceeding as having legal
representation if the E_28 DATE preceded the proceeding’s
COMP_DATE. If the E_28_DATE was later than the proceed-
ing’'s COMP_DATE, we looked at the Hearings Table for evi-
dence of representation during the proceeding using the
EOIRATTORNEYID variable.

Immigrant Race is coded based on immigrant’s nationality,
as indicated by NAT from the Proceedings Table. When NAT was
missing in the Proceedings Table, we filled in the values using
NAT from the Case Table. We assigned racial categories using
information from the Census Data, which contain both the self-
reported race and birth country of over four million foreign-born
individuals residing in the United States.180 For each birth coun-
try in the Census Data, we identified the modal self-reported ra-
cial category. We then matched the birth countries from the Cen-
sus Data to the nationalities found in the EOIR Data.

180. We used 2000 Decennial Census 1% sample (Census Data), 2006-10
American Community Survey (ACS Data), and 2015-19 ACS Data. See Steven
Ruggles et al., IPUMS USA: Version 13.0, IPUMS (2023), https://doi.org/10
.18128/D010.V13.0 [https:/perma.cc/63XA-SKLH] (consolidating census and
ACS data from 1790 to present). In calculating the modal race categories, we
used the detailed birthplace variable (BPLD) from these data.
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We conducted both in-sample and out-of-sample checks to
assess the accuracy of our modal-category approach. For the in-
sample check, we used the modal-category approach to assign
race to foreign-born individuals in the Census Data. Under this
approach, the assigned race and self-reported race matched 96%
of the time. The following are the accuracy rates of individual
racial categories: 97% for Asians, 91% for Blacks, 99% for His-
panics, and 93% for whites.

For the out-of-sample check, we used data that we obtained
through a FOIA request from ICE on all immigrants who were
detained by ICE during fiscal year 2020 (ICE Detention Data).
The ICE Detention Data contain 445,284 detention
stints, 223,542 (50%) of which have valid entries on race and eth-
nicity. Using the modal-race approach, the assigned race and re-
ported race matched 98% of the time. The following are the ac-
curacy rates of individual racial categories: 94% for Asians, 96%
for Blacks, 99% for Hispanics, and 68% for whites.

Charge Variables are coded from the Charges Table and an
associated file that contains charge descriptions. Using the spe-
cific Immigration and Nationality Act section codes and charge
descriptions provided in the Charges Table and the associated
file containing charge descriptions, we generated seventeen cat-
egories of charges that we use in our analysis. Appendix Table E
shows the individual charges found in the EOIR Data that un-
derlie each of seventeen categories.

Language is coded based on LANG from the Proceedings Ta-
ble.

Custody Status is coded based on CUSTODY from the Pro-
ceedings Table. When CUSTODY was missing in the Proceed-
ings Table, we filled in the values using CUSTODY from the
Case Table. If both the Proceedings Table and Case Table were
missing information on CUSTODY, we filled in the values using
CUSTODY from the Custody History Table.

Had Hearing is coded based on whether a proceeding ap-
pears in the Hearings Table.

Current Caseload is coded using information from the Hear-
ings Table. First, we created a database containing information
on all days between the very first day in which a given Judge ID
appeared in the Hearings Table (using ADJ_DATE) and the very
last day that the same Judge ID appeared in the Hearings Table.
This database of Judge ID and day combinations included all
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days (including weekends and holidays) between a given judge’s
very first and very last observed hearing. Second, for every day
and Judge ID combination, we counted the median number of
individual hearings over which each judge had presided during
the two weeks preceding a given proceeding. We count a given
hearing as an individual hearing if CAL_TYPE = “I” (“Individ-
ual”) or if SCHEDULE_TYPE = “IA” (“Individual Asylum”), “ID”
(“Individual Detainee”), or “II” (“Individual”) for the hearing.

C. AGGRAVATED FELONY AND CRIMES INVOLVING MORAL
TURPITUDE

Two of the most common criminal charges against immi-
grants in crime-based removal proceedings are aggravated fel-
ony and crimes involving moral turpitude (CIMT). We choose not
to analyze these charges in our main analysis for three primary
reasons. First, conceptually these two charges are much broader
than the top five charge categories used in our main analysis. By
this, we mean that a great deal of heterogeneity exists in the
underlying offenses that trigger these two types of charges. An
“aggravated felony” charge applies to offenses as diverse as mur-
der and failure to appear in court.18! A CIMT likewise could refer
to murder, but also could refer to animal fighting or bigamy.!82
Given the variation in severity of the underlying offenses, and
the possibility that the severity of the underlying offenses may
be non-randomly distributed by race, insights derived from ana-
lyzing these charges as they appear in the EOIR Data are con-
siderably limited.

Second, data limitations hamper our ability to empirically
tease apart the heterogeneity inherent in these broad charges. If
we were able to infer from the data the nature of the offense that
triggered an aggravated felony charge, for example, we might be
able to control for the different underlying offenses that trig-
gered an aggravated felony charge, or at least disaggregate pro-
ceedings with aggravated felony charges into more conceptually
similar groups. Unfortunately, the EOIR Data do not allow for
such an analysis. For all completed proceedings with an

181. See Aggravated Felonies: An Overview, AM. IMMIGR. COUNCIL 1 (2021),
https://www.americanimmigrationcouncil.org/research/aggravated-felonies
-overview [https://perma.cc/5CYX-A3V5].

182. See generally Lerner, supra note 53 (describing the origins of CIMT pro-
visions and their generally imprecise nature).
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aggravated felony charge, 60% contain no other criminal
charges. Likewise, for all completed proceedings with a charge
of CIMT, 80% contain no other criminal charges. These results
suggest either (1) that EOIR’s practice of recording charges does
not require them to report the underlying offense resulting in an
aggravated felony charge or a CIMT charge, or (2) that if EOIR’s
practice does indeed require such a reporting, that information
is missing for the vast majority of proceedings. In either case,
the existing EOIR Data do not allow us to disentangle the heter-
ogeneity of these two types of charges.

Third, we have analyzed aggravated felony and CIMT
charges using the same analytical method that we used to ana-
lyze the top five charge categories, and we found results that are
generally consistent with the results from our main analysis. To
be sure, any result pertaining to aggravated felony and CIMT
charges could constitute a distinct and important finding in its
own right. But, considering space constraints and the need to
interpret those results with caution in light of the conceptual
and empirical limitations that we highlighted above, we did not
include those results here.

D. ROBUSTNESS CHECKS

We implemented a number of alternative model specifica-
tions to test the robustness of our results. We describe these
specifications below. Because many of the robustness checks
that we performed reduced the sample of proceedings considera-
bly, we focused our checks for Figures 5 through 8 on the anal-
yses that use the Any Criminal Charge variable, which allowed
us to maintain the largest possible sample.

In general, no single finding or set of findings consistently
deviated from our main results in a way that casts doubt on our
overall conclusions. Where the substance of results varies
slightly, we believe they vary not because of measurement error
in Immigrant Race or other variables. Rather, we believe results
vary because the mechanisms by which racial disparities emerge
are complex and, potentially, contingent insofar as they are
driven by different processes under different conditions. One
area for future study, accordingly, would be to tease out compet-
ing explanations and the conditions under which they hold.
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1. Immigrant Race

Many of our key findings rely on Immigrant Race. As we de-
scribed previously, we created Immigrant Race using modal race
categories from the U.S. Census Data based on immigrants’
birth countries. This approach had a high level of accuracy in a
series of out-of-sample checks, but we conducted additional anal-
yses to address two potential issues relating to this variable.

First, certain nationalities comprise the vast majority of a
given racial category in our data. Most Hispanic immigrants, for
example, come from one of four countries: Mexico, Guatemala,
Honduras, or El Salvador. This raises the concern that race-re-
lated findings may actually be masking nationality or region ef-
fects. To test this possibility, we did the following:

(a) We re-estimated the models in our main analysis using
a subset of the data that had a higher level of balance by
nationality. For the entire data set, we found that the
median country had 170 crime-based proceedings. Thus,
we created the subset by randomly sampling up to 170
proceedings per country. This made our results less sen-
sitive to the influence of individual countries with a very
high number of proceedings in the data.

(b) We re-estimated the models in our main analysis by re-
weighing the effect of proceedings to be inversely propor-
tional to the total number of proceedings completed for
a given nationality. This approach allowed us to de-
crease the influence of countries with a high number of
proceedings and increase the influence of countries with
a low number of proceedings.

Second, the modal-race category for a given country may be
less of a good fit if the country has high levels of racial diversity
and/or has a sizeable racial minority. For example, if an immi-
grant from Country A has a 50% chance of identifying as His-
panic but a 49% chance of identifying as Black, then a consider-
able number of Black immigrants from Country A will be
misclassified as Hispanic. Moreover, it is possible that countries
with a large racial minority, such as Country A, have an outsized
influence on our results and we may mistake the effect of the
minority group for the modal-category group. Country A, for ex-
ample, could be an important driver of a finding that Hispanic
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immigrants get removed at higher rates than Asian and white
immigrants. But Country A’s contribution to this finding could
itself be driven by the fact that Country A has a high rate of
Black immigrants who may have the highest rate of removal and
have been incorrectly classified as Hispanic. To test these possi-

bilities,

(©

we did the following:

We re-estimated the models in our main analysis by in-
cluding only those countries with relatively high levels
of racial homogeneity. We used three different thresh-
olds for what constituted “high” levels of racial homoge-
neity: Countries for which 70, 80, and 90% or more of all
immigrants to the United States report the same race in
the U.S. Census Data.

(d) We re-estimated the models in our main analysis by in-

(e

cluding continuous measures of the relative share of
each racial group among all immigrants to the United
States from a given country according to U.S. Census
Data. This approach allowed us to adjust for different
racial compositions among countries that otherwise
have the same modal race value and address the possi-
bility that a country with a modal race value of Hispanic,
for example, may still have a sizeable Black (or other ra-
cial group) population.

We re-estimated the models in our main analysis by in-
cluding weights to reweigh proceedings to be propor-
tional to the racial homogeneity of immigrants from a
given country to the United States according to U.S.
Census Data. Thus, countries with high levels of racial
homogeneity would have increased weight in models,
while countries with low levels of racial homogeneity
would have decreased weight.

2. Other Checks

(a)

The main results in our study rely on linear probability
models (LPMs). While LPMs offer distinct advantages,
they also suffer from limitations documented
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elsewhere.183 We re-estimated our models using logistic
regression to test for the sensitivity of results to this
choice of functional form.

(b) Geography represents a potential confounder of our re-
sults. Criminal statutes and binding caselaw vary across
states and federal courts of appeal. This is potentially an
1ssue for our analysis insofar as racial groups in removal
proceedings are neither randomly nor equally distrib-
uted across these jurisdictions. Our main analysis uses
judge fixed effects and judges are largely nested in the
same jurisdictions. This means that our models essen-
tially control for the effect of jurisdiction-specific factors
that do not vary over time. However, to address more
directly the issue of variations in applicable laws across
jurisdictions, we also re-estimated the models in our
main analysis using fixed effects for the federal court of
appeals under whose precedent a given proceeding was
decided.

(c) Removal proceedings can last many months or even
years. Sometimes this means that more than one judge
can end up presiding over the hearings for a given pro-
ceeding. This means that the race of a judge at the com-
pletion of a given proceeding may not have been the
same throughout the entire proceeding. To address the
possibility that this potentially biases our results, we re-
estimated the models in our main analysis by including
only those proceedings for which the judge never
changed across all hearings.

(d) Judges in our data vary in the total number of proceed-
ings over which they have presided, partly as a function
of their time on the bench and the speed with which they
decide proceedings. This introduces the possibility that
judges with high volumes of completed proceedings may
have an outsized influence on our results. To address

183. See, e.g., Paul D. Allison et al., Better Predicted Probabilities from Lin-
ear Probability Models: With Applications to Multiple Imputation, STATA 9 (July
2020), https://[www.stata.com/meeting/us20/slides/us20_Allison.pdf [https:/
perma.cc/HLA6-9WMC] (discussing the limitations with LPMs as well as possi-
ble solutions).
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this possibility, we re-estimated the models in our main
analysis by including weights to reweigh proceedings to
be inversely proportional to the total number of proceed-
ings completed for a given judge.

In conducting our main analysis, we did not consider
whether criminal charges had been sustained. Although
there might be good reasons to analyze only those pro-
ceedings that have sustained charges, there are signifi-
cant drawbacks to doing so. First, focusing on sustained
charges would significantly reduce the size of our ana-
Iytic sample. As the relationships we explore here in-
volve the intersection of many variables, having an ade-
quate sample is key to our analysis. Second, the EOIR
Data do not indicate when any given charge might have
been sustained. This means that we cannot know
whether the charge was sustained prior to or following
an immigrant’s release from detention, which compli-
cates our analysis of release from detention as an out-
come of interest. Nonetheless, to address the possibility
that our main results are biased by not considering the
status of the charges, we re-estimated our models using
a sample consisting only of proceedings in which charges
had been sustained.

For our main analysis, we treated proceedings that
lacked records in both the Reps Assigned Table and the
Hearings Table as lacking legal representation (i.e., Rep-
resented = 0). To consider the possibility that some of
these proceedings did in fact have legal representation,
we re-estimated the models in our main analysis after
excluding these proceedings.

Some of our main analysis examines the effect of I.J Race
on release and removal rates. For the vast majority of
judges (and proceedings), IJJ Race captures judges’ own
self-reported race. For a very small number of judges
without self-reported race, we predicted their race using
surnames.!8¢ Given the possibility that our use of the
surname method could bias our results, we re-estimated

184. See supra Part IT1.B.2 (discussing race variables).
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the models in our main analysis by including only judges
with self-reported values for I.J Race.
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APPENDIX TABLE A. Sample Restrictions

1. Proceedings with valid entries 8,729,982

2. Only removal proceedings 7,227,142

3. Proceedings with final merits 4,569,236
decisions

4. Proceedings with unambiguous 4,502,963
first merits proceeding post
IIRIRA

5. Proceedings with non-missing 4,494,875
charge information

6. Proceedings not classified as 3,995,442
stipulated removal, rider, or
decided in absentia

7. Proceedings not classified as 2,734,280
juvenile proceedings

8. Proceedings excluding 2,723,012

respondents with missing or
“other” race
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APPENDIX TABLE B. Variables Used in the
Racial-Disparities Analyses
Variable Description Coding
Outcome Variables
Released Outcome with respect to 1= Released
Immigration detention. 0 = Detained
Removal Outcome in a removal 1 = Ordered re-
proceeding. moved
0 = Relief
granted
Race Variables
Immigrant Race Immigrant’s race. 1 = Asian
2 = Black
3 = Hispanic
4 = White
IJ Race Immigration judge’s 1 = Asian
race. 2 = Black
3 = Hispanic
4 = White
Same Race Immigration judge and 1= Yes; 0=No
immigrant are of same
race.
Charge Variables
Controlled Proceeding had a crimi- 1= Yes; 0=No
Substance (Binary) nal charge involving
controlled substance.
Controlled Proceeding had a 1=Yes; 0=No
Substance criminal charge involv-
Trafficking (Binary) ing controlled substance
trafficking.
Domestic Violence, Proceeding had a 1=Yes; 0=No

Stalking, or Child
Abuse (Binary)

criminal charge
involving domestic
violence, stalking, or
child abuse.



Current Caseload

Muslim-Majority
Country

Controlled
Substance (Count)

one hearing on record
before merits decision
on the case.

Median number of
individual hearings per
day over which a given
1J presided during the
two weeks prior to a
given day.

Immigrant’s country of
origin is a Muslim-ma-
jority country.

Total number of crimi-
nal charges involving
controlled substance.
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Firearms (Binary) Proceeding had a 1=Yes; 0=No
criminal charge
involving firearms.
Violation of Proceeding had a 1=Yes; 0=No
Protective Order criminal charge
(Binary) involving violation of a
protective order.
Any Criminal Proceeding had at least 1 =Yes; 0=No
Charge one criminal charge.
Covariates
Represented Proceeding had legal 1=Yes; 0=No
representation.
Language Immigrant’s primary 1 = Spanish
language. 2 = English
3 = Other
Custody Status Immigrant’s custody 1 = Detained
status. 2 = Never
Detained
3 = Released
Had Hearing Immigrant had at least 1 =Yes; 0=No

Count of me-
dian hearings
per day in the
past two weeks

1=Yes; 0 = No

Count of
charges
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Controlled
Substance
Trafficking (Count)

Domestic Violence,
Stalking, or Child
Abuse (Count)

Firearms (Count)

Violation of Protec-
tive Order (Count)

Aggravated Felony
(Count)

Moral Turpitude
(Count)

Human Trafficking
(Count)

Other Criminal
Charge (Count)

National Security
(Count)

Terrorism (Count)

Public Charge
(Count)

Previously
Deported (Count)

CRIME-BASED REMOVAL

Total number of
criminal charges
involving controlled
substance trafficking.

Total number of crimi-
nal charges involving
domestic violence, stalk-
ing, or child abuse.

Total number of
criminal charges
involving firearms.

Total number of
criminal charges
involving violation of
protective order.

Total number of crimi-
nal charges involving an
aggravated felony.

Total number of
criminal charges
involving a crime of
moral turpitude.

Total number of crimi-
nal charges involving
human trafficking.

Total number of other
criminal charges.

Total number of charges
involving national
security.

Total number of charges
involving terrorism.

Total number of
Immigration charges
involving public charge.

Total number of
immigration charges
involving previous
deportation.

2077

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges

Count of
charges
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Entry Without Total number of Count of
Inspection (Count) Immigration charges charges

involving entry without
inspection.
Human Smuggling  Total number of immi- Count of
(Count) gration charges involv- charges
ing human smuggling.
Other Immigration  Total number of other Count of
Charge (Count) Immigration charges. charges
Miscellaneous Total number of other Count of
Charge (Count) charges. charges
Total Charges Total number of all Count of
(Count) criminal and charges
immigration charges.
Other Variables
Judge ID Unique identifier for the Indicator for

Completion Year

judge presiding over a
proceeding.

Year in which the pro-
ceeding was completed.

each judge in
the sample

Years
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APPENDIX TABLE C. Descriptive Statistics for
Variables Used in the Racial-Disparities Analyses

Release Removal
Variable Sample Sample
Race Variables
Immigrant Race
Asian 0.064 0.066
Black 0.101 0.102
Hispanic 0.769 0.764
White 0.065 0.068
IJ Race
Asian 0.030 0.030
Black 0.094 0.095
Hispanic 0.079 0.084
White 0.797 0.791
Same Race 0.128 0.132
Charge Variables
Controlled
Substance (Binary) 0.415 0.422
Controlled
Substance Traffick-
ing (Binary) 0.095 0.100
Domestic Violence,
Stalking, or Child
Abuse (Binary) 0.052 0.051
Firearms (Binary) 0.036 0.037
Violation of
Protective Order
(Binary) 0.008 0.007
Any Criminal
Charge (Binary) 1.000 1.000
Covariates
Represented 0.286 0.300
Language
Spanish 0.625 0.623
English 0.325 0.324
Other 0.051 0.053

Custody Status
Detained 0.933 0.879
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Never Detained -- 0.075
Released 0.067 0.045
Had Hearing 0.999 0.999
Current Caseload 1.613 1.602
Muslim-Majority
Country 0.035 0.034
Controlled Sub-
stance (Count) 0.418 0.426

Controlled Sub-

stance Trafficking

(Count) 0.096 0.100
Domestic Violence,

Stalking, or Child

Abuse (Count) 0.053 0.051
Firearms (Count) 0.036 0.037
Violation of Protec-

tive Order (Count) 0.008 0.007
Aggravated Felony

(Count) 0.445 0.432
Moral Turpitude

(Count) 0.350 0.353
Human Trafficking

(Count) 0.000 0.000
Other Criminal

Charge (Count) 0.014 0.015
National Security

(Count) 0.000 0.000
Terrorism (Count) 0.000 0.000
Public Charge

(Count) 0.000 0.000
Previously

Deported (Count) 0.012 0.012
Entry Without

Inspection (Count) 0.297 0.283
Human Smuggling

(Count) 0.003 0.004
Other Immigration

Charge (Count) 0.107 0.108
Miscellaneous

Charge (Count) 0.001 0.001
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Total Charges
(Count) 1.840 1.829
N 534,564 528,240

Notes: For categorical variables, this table reports the pro-
portion of proceedings belonging to a given category. For contin-
uous variables, this table reports their means.
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APPENDIX TABLE D. Sample Sizes for Figures 5-8

Criminal Charge Figure Figure Figure Figure
Category 5 6 7 8
Any Criminal 555,493 548,697 555,477 548,684
Charge

Controlled 232,020 233,170 232,016 233,166
Substance

Controlled 54,887 56,669 54,887 56,667
Substance

Trafficking

Domestic Violence, 28,656 27,409 28,656 27,409
Stalking or Child

Abuse

Firearms 19,835 20,171 19,834 20,170
Violation of 4,141 3,780 4,141 3,780
Protective

Order
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APPENDIX TABLE E. Classification of Charges

in EOIR Data

Charge

Category Charge Description from the Charges Table

Aggravated Convicted of Aggravated Felony

Felony

Controlled Controlled Substance Conviction; Controlled

Substance Substance Violation; Convicted of a marijuana
violation; Narcotic/drug addict or drug abuser

Controlled Controlled substance traffickers; Drug Traffick-

Substance ers; Spouse or Child Obtaining any Benefit from

Trafficking Illicit Activity by an inadmissible Alien

Domestic Crimes of Domestic Violence, Stalking, Child

Violence, Abuse, child neglect, or child abandonment

Stalking, or

Child Abuse

Entry Alien in U.S. without Admission or Paroled; Al-

Without iens unlawfully present after previous immigra-

Inspection tion violations: In General; Entered without in-
spection

Firearms Convicted of Certain Firearm Offenses

Human Smugglers; Smuggling (of aliens by another

Smuggling alien)

Human Beneficiaries of Trafficking; Significant

Trafficking Traffickers in Persons; Trafficking

Miscellane- Aliens over 16 years of age, physically capable of

ous Charge reading, who cannot read and understand some

language or dialect; Certain employment-based
immigrants; Change of Address; Communicable
Disease Of Public Health Significance; Drug
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abuser or addict; Drug Abuser or Drug Addict;
Failure to meet certification requirement for
Health Care Workers; Failure to meet labor cer-
tification requirements; Failure to meet licens-
ing requirements for medical doctors; Family
sponsored immigrants; Former Citizens who re-
nounced citizenship to avoid paying taxes. Clas-
ses of Deportable Aliens under Sec. 237 (a);
Guardian required to accompany excluded alien;
Guardian required to accompany helpless appli-
cant; Health & Related Grounds; Immoral Sex-
ual Acts; International Child Abduction; Labor;
Labor Certification; Labor Certification and Li-
censing Requirements under section 212 (a) (5);
Miscellaneous Grounds under section 212 (a)
(10); Physical or Mental Disorder; Physical or
Mental Disorder and a History of Behavior;
Practicing Polygamists; Unlawful Voters; Vac-
cinations

Moral
Turpitude

Convicted of a crime involving moral turpitude;
Convicted of a crime involving moral turpitude
within five years after the date of admission;
Convicted of two or more crimes involving moral
turpitude; Crimes involving moral turpitude

National
Security

Alien who is suspected of potentially engaging
in activities that would be subversive to the na-
tional security; Any activity a purpose of which
is the opposition to, or the control or overthrow
of, the Government of the U.S. by force, violence
or other unlawful means; Any activity opposing,
controlling, overthrowing the U.S. Government
by Violence or other unlawful means; Any activ-
ity to violate and law relating to Espionage/Sab-
otage; Any alien who has engaged, is engaged,
or at anytime after admission engages in Espio-
nage, Sabotage, or tries to violate or evade any
law prohibiting the export from the U.S. of
goods, Technology or Other Sensitive Infor-
mation; Any alien who has fallen in distress and
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has been removed pursuant to this or any other
act; Any alien who poses serious adverse foreign
policy consequences for the U.S.; Any other
criminal activity which endangers public safety
or national security; Any other unlawful activ-
ity; Commission of Acts of Torture or Extrajudi-
cial Killings; Export of Goods, Technology, or
Sensitive Information; Foreign Policy Consider-
ations.; Membership in Totalitarian Party; Nazi
Affiliation; Participation in Genocide; Participa-
tion in Nazi Persecution, Genocide or Commis-
sion of any Act of Torture or Extrajudicial Kill-
ing; Recipient of Military-Type Training;
Security and Related Grounds; Security and Re-
lated Grounds. Any activity to violate any law
relating to espionage or sabotage

Other
Criminal
Charge

A Violation of Sec. 215/278 of this Act; A Viola-
tion of the Military Selective Service Act; Alien
who has been a knowing aider, abettor, assister,
conspirator or colluder with others in an offense
relating to money laundering; Alien who is en-
gaged or seeks to enter the U.S. to engage in
Money Laundering; Any alien convicted under
Sec. 266 of this Act of Sec. 36(c) of the Alien Reg-
istration Act; Any conviction relating to Espio-
nage, Sabotage, Treason or Sedition for which a
term of 5 or more years of imprisonment may be
imposed; Any offense under Sec. 871/960 of Title
18 U.S.C.; Certain aliens involved in serious
criminal activity who have asserted immunity
from prosecution; Conviction relation to High
Speed Flight from an immigrant checkpoint;
Criminal and Related Grounds; Engage in Other
Unlawful Commercialized Vice; Failure to Reg-
ister as a Sex Offender; Import of prostitutes;
Multiple Criminal Convictions; Prostitution and
Commercialized Vice; Prostitution and Commer-
cialized Vice; Violation of, Attempt or Conspir-
acy to Violate the Foreign Agents Registration
Act; Violation of, Attempt or Conspiracy to



2086 MINNESOTA LAW REVIEW [109:1997
Violate, section 1546 of title 18, U.S. code (relat-
ing to fraud and misuse of visas, permits and
other entry documents)

Other Adjustment of Status; Alien accompanying an-
Immigration other alien ordered to be excluded and deported
Charge and certified to be helpless from sickness or

mental or physical disability or infancy, whose
protection or guardianship is required by the al-
ien ordered excluded and deported; Alien Per-
manently Ineligible for Citizenship; Alien re-
fused or failed to fulfill marriage agreement;
Alien who has aided or abetted any other alien
to enter or try to enter the United States in vio-
lation of law; Any Alien present in violation of
the act; Any alien with a Final Order for Docu-
ment Fraud in violation of Sec. 247C, is deporta-
ble; Document Requirements for immigrants;
Document Requirements for non-immigrants;
Documentation Requirements under section 212
(a)(7); Draft Evaders; False claim to U.S. citizen-
ship; Falsely claiming citizenship; Fraud or will-
ful misrepresentation to procure a visa, docu-
mentation or admission into the U.S.; Illegal
entrants and Immigration Violators under sec-
tion 212 (a) (6); Immigrant whose visa was im-
properly issued at the time of admission; Inad-
missible Aliens; Ineligible for Citizenship under
section 212 (a)(8); Marriage Fraud; No valid im-
migrant visa; Non-immigrant not in Possession
of a passport valid for at least 6 months from
the date the Initial Admission expires; Non-im-
migrant not in Possession of Valid non-immi-
grant Visa or Border Crossing Card at the time
of application for admission; Non-immigrant
status violators. Any alien who was admitted as
a non-immigrant and failed to maintain that
status.; Stowaways; Student Visa Abusers; Sub-
ject of Civil Penalty for Document Fraud; Sub-
ject of Civil Penalty. Any alien who is the sub-
ject of a final order for violation of section 274(c);
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Termination of Conditional Permanent Resi-
dence; Unlawful Voters; Violators of Conditions
of Entry according to section 212(g); Visa issued
without compliance; Willful misrepresentation
and fraud on visa

Previously
Deported

Alien departed the U.S. with Order of Removal
and seeks readmission within 10 years of the
date of such departure or removal, or within 20
years of a second or subsequent removal; Alien
previously deported; Alien unlawfully present in
the U.S. for 1 year or more, and who again seeks
admission within 10 years of the date of such al-
ien’s departure or removal from the U.S., is in-
admissible; Alien unlawfully present in the U.S.
for an aggregate period of more than one year;
Alien unlawfully present in the U.S. for more
than 180 days but less than 1 year, voluntarily
departed the U.S. prior to proceedings com-
mencement and seeks admission within 3 years
of the alien’s departure or removal date; Any al-
ien who has been removed at Government ex-
pense in lieu of deportation pursuant to section
242(b); Applicants previously removed or unlaw-
fully present under section 212 (a)(9); Arriving
Alien who has been ordered removed under sec-
tion 240 or any other provision of law; Arriving
Alien who seeks admission within 5 years of a
removal order or within 20 years of a second or
subsequent removal; Certain aliens previously
removed. Any alien who has been arrested and
deported; Failure to Attend a Removal Proceed-
ing; Other Aliens Previously Removed; Previ-
ously arrested and deported or fallen into dis-
tress and removed; Previously deported within a
year; Removal that Occurred before, on, or after
4/1/97

Public
Charge

Any alien who is likely to become a public
charge; Likely to become Public Charge; Public
Charge; Public Charge under section 212(a)(4)
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Terrorism

Engaged in Terrorist Activities; Likely to En-
gage in any Terrorist Activity; Member of For-
eign Terrorist Organization IAW Sec. 219; Rep-
resentative of Foreign Terrorist Organization;
Show intention to cause death, serious bodily
harm or incited terrorist activity; Use of alien’s
position of prominence within any country to en-
dorse or espouse terrorist activity; Terrorist Ac-
tivities

Violation of
Protective
Order

Violators of Protective Orders

Notes: Charge descriptions are taken verbatim from the
EOIR Data. For each charge, the EOIR Data provide both a
charge description and statutory section under the Immigration
and Nationality Act. We relied on the latter when we encoun-
tered possible conflicts between the two sets of information.
Therefore, similar or same charge descriptions may appear un-
der different Charge Categories in this table.
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PER CURIAM. This case raises important jurisdictional
questions about habeas corpus and immigration. At issue are
three orders entered by the U.S. District Court for the District
of New Jersey at the request of a lawful permanent resident,
Mahmoud Khalil. The first order prevented the government
from removing him from the country. The second ordered his
release from custody. The third intervened in his immigration-
court proceedings.

The first question presented is whether the New Jersey
District Court had jurisdiction over Khalil’s habeas petition.
We hold that it did. Though Khalil was initially detained in
New York, by the time his lawyer filed the petition there,
immigration officials had moved him to New Jersey. Because
the lawyer could have filed his petition in New Jersey then, the
New York court’s transfer of the case to New Jersey was
effective. And Khalil’s Second Amended Petition, naming the
warden of the Elizabeth Detention Center, related back to his
original filing. So he satisfied the federal habeas statute’s
requirement that a petitioner name his immediate custodian.
Thus, the New Jersey court had habeas jurisdiction.

Our conclusion about habeas jurisdiction requires us to
answer a second question: Did the Immigration and Nationality
Act (INA) strip the New Jersey District Court of subject matter
jurisdiction? It did. Because the INA channels “[jludicial
review of all questions of law . . . arising from any action taken
or proceeding brought to remove an alien from the United
States” into a single petition for review filed with a federal
court of appeals, we hold that the District Court lacked



jurisdiction over Khalil’s removal proceedings. 8 U.S.C.
§1252(b)(9).

Our holdings vindicate essential principles of habeas and
immigration law. The scheme Congress enacted governing
immigration proceedings provides Khalil a meaningful forum
in which to raise his claims later on—in a petition for review
of a final order of removal. We will therefore VACATE and
REMAND with instructions to dismiss Khalil’s habeas petition.

I

Khalil is a citizen of Algeria who was born in a Palestinian
refugee camp in Syria. He entered the United States on a
student visa on December 20, 2022, and enrolled in a master’s
program at Columbia University. In November 2023, Khalil
married an American citizen; he became a lawful permanent
resident a year later. He describes himself as “compelled to be
an outspoken advocate for Palestinian human rights.” App.
1033. Since October 2023, Khalil has condemned “Israel’s
military operation in Gaza,” calling it “a genocide.” /d. Khalil
also criticized Columbia University for, in his view, “financing
and in other ways facilitating such violence.” /d. At Columbia,
Khalil was co-president of the Palestine Working Group at the
School of International and Public Affairs, “where he helped
organize educational events and lectures on Palestine.” /d. He
was also president of the Palestinian Student Society at
Columbia, which “serves to engage with and celebrate
Palestinian culture, history, and identity.” /d.



A

In early March 2025, Secretary of State Marco Rubio
advised Secretary of Homeland Security Kristi Noem that
Khalil was removable from the country. In support of that
determination, Secretary Rubio invoked 8 U.S.C.
§1227(a)(4)(C) and concluded that Khalil’s “presence or
activities in the United States... would have potentially
serious adverse foreign policy consequences for the United
States.” App. 1023.

Acting on the Rubio determination, on the evening of
March 8, special agents from Homeland Security
Investigations arrested Khalil at his New York City apartment
and took him into custody, transporting him to a federal
building in Manhattan. There, he was served with a Notice to
Appear (NTA) charging him as removable under the INA’s
foreign-policy provision.

In the middle of the night, Khalil’s attorney checked ICE’s
Online Detainee Locator System, which showed that her client
was detained in New York. So at 4:40 a.m., she filed a habeas
petition in the Southern District of New York. Among other
things, the petition sought to enjoin Khalil’s detention and
removal as illegal, contending that the government was
retaliating against Khalil’s protected speech, preventing his
future political speech and activism, and violating due process.
The petition named as respondents ICE’s Acting New York
Field Office Director, ICE’s Acting Director, the Secretary of
Homeland Security, and the Attorney General.



By the time Khalil’s attorney filed the petition in
Manhattan, though, Khalil had been transferred to the
Elizabeth Detention Facility in New Jersey—even though
ICE’s online database still showed that he was in New York.
By 9:00 a.m., the locator had updated to show Khalil in New
Jersey. But around that time, ICE started transporting Khalil
from Elizabeth, New Jersey, to Jena, Louisiana. That
afternoon, the government informed one of Khalil’s attorneys
of the transfer. Khalil arrived at an immigration detention
center in Jena, Louisiana, early in the morning of March 10.

B

On March 12, the government moved in the Southern
District of New York to dismiss Khalil’s habeas petition for
lack of jurisdiction or to transfer the action to Louisiana. Soon
after, the government served Khalil with an amended NTA. In
addition to the foreign-policy charge under 8 U.S.C.
§1227(a)(4)(C), the NTA alleged that Khalil had “procured”
his status as a lawful permanent resident “by fraud or by
willfully misrepresenting a material fact” in violation of
8 U.S.C. §§1227(a)(1)(A) and 1182(a)(6)(C)(i). App. 591.
According to the government, Khalil failed to disclose that he
was: (1) “a member of the United Nations Relief and Works
Agency for Palestine Refugees (UNRWA) from June through
November 2023, as a political affairs officer”; (2) continually
employed “as a Program Manager by the Syria Office in the
British Embassy in Beirut beyond 2022”’; and (3) “a member
of the Columbia University Apartheid Divest (CUAD).” Id.



C

On March 19, the Southern District of New York
transferred Khalil’s case—but not to Louisiana, as the
government had requested. Instead, it transferred the action to
the District of New Jersey. After getting the case, the New
Jersey District Court ordered that Khalil “shall not be removed
from the United States, unless and until the Court issues a
contrary Order.” App. 1784. The government again moved to
dismiss for lack of habeas jurisdiction or to transfer to the
Western District of Louisiana. The District Court denied that
motion. It then held that no provision of the INA, including 8
U.S.C. §1252(b)(9) or (g), stripped it of subject-matter
jurisdiction.

Khalil later amended his petition several more times. The
amendments added allegations that the government had
adopted an unlawful policy of targeting immigrants for pro-
Palestinian speech; that the foreign-policy provisions of the
INA were unconstitutionally vague as applied; that Khalil’s
detention was impermissibly punitive; and that the fraud
charge was impermissibly retaliatory under the First
Amendment and unlawfully departed from the government’s
own rules and procedures.

D

After holding that it had both habeas and subject-matter
jurisdiction, the District Court considered the merits of Khalil’s
motion for a preliminary injunction. On May 28, 2025, the



Court found that Khalil had shown that he was likely to
succeed on the merits of his challenge to removal on the
foreign-policy charge, but not on the fraud charge. Then, on
June 11, the District Court held that Khalil satisfied the other
prerequisites for a preliminary injunction and enjoined the
government from detaining and removing him based on the
foreign-policy charge. On June 20, the District Court ordered
the government to release Khalil from detention, which it did.

E

While the District Court was adjudicating Khalil’s habeas
petition, an immigration judge in Louisiana was adjudicating
his removal from the United States through the administrative
process governing removal. Back in April, the immigration
judge held a hearing on removability and orally found Khalil
removable on the foreign-policy charge. During the hearing,
the immigration judge permitted Khalil to present evidence,
including witness testimony. The immigration judge did not,
however, allow discovery into the foreign-policy charge. It
held that the Secretary of State’s determination under
§ 1227(a)(4)(C) was “presumptive and sufficient evidence that
the alien is deportable” and the government ““is not required to
present additional evidence of removability.” App. 1854
(relying on Matter of Ruiz-Massieu, 22 1. & N. Dec. 833 (BIA
1999)). Then, on the same day that the District Court ordered
Khalil’s release (June 20), the immigration judge issued a
written opinion affirming her oral order that Khalil was
removable on the foreign-policy charge. The written opinion
additionally held that Khalil was removable based on the fraud



charge, denied Khalil asylum, withholding of removal, and
relief under the Convention Against Torture, and ordered him
removed to Algeria (where he is a citizen) or Syria (his native
land).

F

Faced with the conflicting mandates of the District Court
and the immigration judge, the parties returned to the District
Court to litigate the effect of its preliminary injunction.

In response, the District Court ordered the government to
“cause the immigration judge to promptly vacate or amend her
June 20 decision to the extent it finds [Khalil] removable”
based on the foreign-policy charge. Khalil v. Trump, 2025 WL
1983755, at *1 (D.N.J. July 17, 2025). At the same time, the
Court noted that it was not ordering the government “to cause
the immigration judge to revisit the determination she made in
the June 20 decision as to [Khalil’s] eligibility for asylum
under 8 U.S.C. §1158.” Id. at *2. The Court also ordered the
government to cause the immigration judge to consider
whether Khalil should be granted a waiver of removability in
connection with the fraud charge. We stayed the District
Court’s order insofar as it “require[d] [the government] to cause
the [i]Jmmigration [jJudge to consider [Khalil’s] request for
waiver of removability.” ECF No. 41.

To comply with the District Court’s order, the immigration
judge vacated her April oral determination of removability.
She apparently did not vacate her written June 20 decision and



order, which held that Khalil was removable under both the
foreign-policy and fraud charges. The government timely
appealed the District Court’s orders finding that it had
jurisdiction, entering a preliminary injunction, and ordering
Khalil released. We have jurisdiction over this preliminary
injunction under 28 U.S.C. §1292(a)(1). We review de novo
whether the District Court had habeas jurisdiction over
Khalil’s petition under 28 U.S.C. §2241 and whether its
subject-matter jurisdiction was stripped by the INA. See Tazu
v. Att’y Gen., 975 F.3d 292, 296 (3d Cir. 2020).

1T

Our evaluation of the District Court’s habeas jurisdiction
involves two essential principles of habeas law: (1) the district-
of-confinement rule and (2) the immediate-custodian
requirement.

A

We begin with the district-of-confinement rule. District
courts may grant habeas relief only “within their respective
jurisdictions.” 28 U.S.C. §2241(a). This requires “nothing
more than that the court issuing the writ have jurisdiction over
the custodian.” Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S.
484, 495 (1973). So “jurisdiction lies in only one district: the
district of confinement.” Rumsfeld v. Padilla, 542 U.S. 426,
443 (2004).



In support of its holding that it had jurisdiction over
Khalil’s petition, the District Court relied on 28 U.S.C. § 1631.
That statute lets a federal court that lacks jurisdiction transfer
a case to another court where it could have been brought. The
District Court acknowledged that Khalil had filed his original
petition in the Southern District of New York—a court that
lacked jurisdiction because he was detained in New Jersey at
the time of filing. But because the petition was filed when
Khalil was detained in New Jersey, the Court held that it
satisfied the district-of-confinement requirement. The Court
“assumed jurisdiction over the ... petition, since it ‘would
have been able to exercise jurisdiction on the date that the
petition was filed.”” Khalil v. Joyce, 777 F. Supp. 3d 369, 392
(D.N.J. 2025) (quoting Martinez-Nieto v. Att’y Gen., 805 F.
App’x 131, 135 (3d Cir. 2020)). We agree.

1
Section 1631 provides:

Whenever a civil action is filed in a court . . . and
that court finds that there is a want of
jurisdiction, the court shall, if it is in the interest
of justice, transfer such action or appeal to any
other such court . . . in which the action or appeal
could have been brought at the time it was filed.

28 U.S.C. §1631. Khalil was first detained on March 8, 2025,
in New York. At about 3:20 a.m. on March 9, he arrived at the
Elizabeth Detention Facility in New Jersey. Around 4:40 a.m.,
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Khalil’s attorneys filed his habeas petition in the Southern
District of New York. On March 10, Khalil arrived at the Central
Louisiana ICE Facility in Jena, Louisiana. On March 19, the
Southern District of New York transferred the petition to the
District of New Jersey.

Everyone agrees that the petition was filed in the Southern
District of New York while Khalil was detained in New Jersey.
So when it was filed, the on/y district where it could have
properly been brought under 28 U.S.C. §2241(a) was the
District of New Jersey. Given the Southern District of New
York’s “want of jurisdiction,” 28 U.S.C. § 1631, that court was
authorized to transfer the action to the District of New Jersey
(the jurisdiction where it could have been brought when it was
filed). The Southern District of New York could have
dismissed the petition without prejudice if it found that transfer
was inappropriate. But the government never challenged that
court’s conclusion that transfer was “in the interest of justice.”
So, under § 1631, it was proper to treat Khalil’s petition as if it
were filed in the District of New Jersey early in the morning of
March 9—when he was detained there. The petition therefore
complied with the district-of-confinement rule.

The government argues that §1631 does not let a court
“acquire substantive authority that it otherwise lacked.” Gov’t
Br. 22 (emphasis omitted). That is true but irrelevant. In
Hoffman v. Blaski, 363 U.S. 335 (1960), the Supreme Court
considered whether the phrase “where it might have been
brought” in 28 U.S.C. §1404(a) required the transferee court
to have had jurisdiction when the original action was filed, or
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whether it allowed transfer only to a court that would have had
jurisdiction at the time of the transfer. /d. at 342—44. The Court
concluded that the “unambiguous, direct[, and] clear” language
of the transfer statute permitted only the former. /d. at 343
(quotation omitted). More recently, we have noted that
§ 1404(a) “is comparable to [§]1631.” D Jamoos ex rel. Est. of
Weingeroff v. Pilatus Aircraft Ltd., 566 F.3d 94, 110 (3d Cir.
2009).

As a result, the District Court did not use § 1631 to obtain
jurisdiction that it would otherwise have lacked. The only effect
of the transfer statute is that “the action . . . shall proceed as if it
had been filed in . . . the court to which it is transferred on the date
upon which it was actually filed in . . . the court from which it is
transferred.” 28 U.S.C. §1631. That is consistent with what
happened here; the New Jersey District Court did not use
§ 1631 to acquire jurisdiction. It simply explained the effect
under § 1631 of the transfer. Had the petition been filed in the
District of New Jersey early in the morning of March 9, the action
would have been properly before that Court. Thus, the transfer
“merely remedie[d] the procedural defect—it convey[ed] no
substantive authority” on the transferee court that it would have
lacked at the time the action was filed. Oztiirk v. Hyde, 136 F.4th
382, 391-92 (2d Cir. 2025).

2

Having determined that the transfer from New York to New
Jersey was consistent with 28 U.S.C. §1631, we turn now to
the government’s argument that §1631 does not apply to

12



habeas proceedings. Though the government did not make this
argument below, “[jlurisdictional requirements cannot be . . .
forfeited [and] must be raised by courts sua sponte.” Boechler,
P.C.v. Comm’r, 596 U.S. 199, 203 (2022).

Section 1631 applies to civil actions. And though they are
“hybrid actions,” ‘“habeas proceedings are generally
considered civil in nature [and] the term ‘civil action’ includes
habeas petitions.” Hassine v. Zimmerman, 160 F.3d 941, 954
(3d Cir. 1998) (first quotation); Parrott v. Gov’t of V.1, 230
F.3d 615, 620 (3d Cir. 2000) (second quotation) (citation
omitted); see also id. at 620 n.7 (stating that we have treated
habeas proceedings “as civil, rather than criminal. .. for
purposes of determining jurisdiction™).

Though we have “construed the term ‘civil action’ to
exclude habeas petitions, we did so only in the procedural, not
jurisdictional, context of the filing fees imposed under the
Prison Litigation Reform Act.” Id. (second source) (citing
Santana v. United States, 98 F.3d 752, 754-56 (3d Cir. 1996)).
Besides, we have explained that district courts may transfer
habeas petitions under § 1631 when they were erroneously filed
there. See Robinson v. Johnson, 313 F.3d 128, 139 (3d Cir.
2002) (stating that, when a second or successive petition was
erroneously filed in a district court without the permission of a
court of appeals, “the district court’s only option is to dismiss
the petition or transfer it to the court of appeals pursuant to 28
U.S.C. §1631”). For these reasons, we hold that the phrase
“civil action” in § 1631 encompasses habeas proceedings and
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that the District Court properly applied the statute in holding
that it had jurisdiction over Khalil’s petition.

3

We next consider the government’s argument that the
District Court lost jurisdiction when the government
transported Khalil from New Jersey to Louisiana. It did not.
Relying on Ex parte Endo, 323 U.S. 283 (1944), the District
Court correctly explained that “a habeas court with jurisdiction
does not lose it because the detainee has been moved out of the
district.” Khalil, 777 F. Supp. 3d at 396.

In Endo, the petitioner had filed a petition for a writ of
habeas corpus in the Northern District of California
challenging her detention in accordance with military orders
that resulted in the mass confinement of Japanese Americans.
323 U.S. at 284-85. While her challenge to the district court’s
denial of habeas relief was pending on appeal, the government
transferred her to a detention center in Utah. /d. at 285. The
Supreme Court held that the District Court for the Northern
District of California retained jurisdiction over the petition
despite Endo’s transfer to Utah. Id. at 306-07. And after
reversing the denial of habeas relief, it remanded the matter to
the District Court for the Northern District of California for
further proceedings—even though Endo was no longer
confined there. Id. at 285, 307. The Court explained that the

objective [of habeas relief] may be in no way
impaired or defeated by the removal of the
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prisoner from the territorial jurisdiction of the
District Court. That end may be served and the
decree of the court made effective if a respondent
who has custody of the prisoner is within reach
of the court’s process even though the prisoner
has been removed from the district since the suit
was begun.

Id. at 307. The Supreme Court reaffirmed this holding in
Padilla, explaining that “[w]hen the government moves
a habeas petitioner after she properly files a petition naming
her immediate custodian, the District Court retains
jurisdiction.” Padilla, 542 U.S. at 441.

Our longstanding precedent likewise supports Khalil’s
position that the government’s post-filing transfer of a habeas
petitioner out of a district court’s territorial jurisdiction does
not deprive the district court of jurisdiction over the petition.
See Ex parte Catanzaro, 138 F.2d 100, 101 (3d Cir. 1943)
(noting, a year before Endo, our skepticism that “passing about
of the body of a prisoner from one custodian to another after a
writ of habeas corpus has been applied for can defeat the
jurisdiction of the Court to grant or refuse the writ on the merits
of the application”); Anariba v. Dir., Hudson Cnty. Corr. Ctr.,
17 F.4th 434, 446 (3d Cir. 2021) (holding that the district court
retained habeas jurisdiction after the petitioner was transferred
out of the district because “it already had acquired jurisdiction
over [the] properly filed habeas petition that named [the
petitioner’s] then-immediate custodian™).
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In sum, under § 1631, we must treat Khalil’s petition as if
he had originally filed it in the District of New Jersey. So the
District Court had jurisdiction as the district of confinement
when the petition was filed. And under Endo and Anariba,
Khalil’s later transfer to Louisiana did not divest the District
Court of jurisdiction.

B

We turn now to whether Khalil properly named his
immediate custodian. “Whenever a §2241 habeas petitioner
seeks to challenge his present physical custody within the
United States, he should name his warden as respondent.”
Padilla, 542 U.S. at 447. “The logic of this rule rests in an
understanding that ‘the warden . . . has day-to-day control over
the prisoner and who can produce the actual body.’” Anariba,
17 F.4th at 444 (quotation omitted). It “serves the important
purpose of preventing forum shopping by habeas petitioners.”
Id. at 445 (quoting Padilla, 542 U.S. at 447). “So if a §2241
petitioner does not adhere to the immediate custodian rule, then
the district court lacks jurisdiction to entertain the petition.” /d.

Khalil’s original habeas petition did not name his
immediate custodian (the warden at the Elizabeth Detention
Center in New Jersey). Normally, this would defeat
jurisdiction. But the District Court held that under the
“unknown custodian exception,” Khalil’s petition satisfied the
immediate-custodian requirement even though it did not name
the warden. See Demjanjuk v. Meese, 784 F.2d 1114, 1116
(D.C. Cir. 1986) (describing unknown-custodian exception).
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The Court reasoned that Khalil’s lawyers were “affirmatively
led to believe that he was in New York—and because no phone
calls were allowed, [Khalil] could not undo the impression.”
Khalil, 777 F. Supp. 3d at 403. So, it held, the unknown-
custodian exception applied and permitted Khalil to name his
“ultimate” custodian—the Secretary of Homeland Security. /d.

1

We need not reach the District Court’s unknown-custodian
holding. On April 3, 2025, around 24 days after he was
transferred to Louisiana, Khalil filed a Second Amended
Petition adding the warden of the Elizabeth Detention Center
as a respondent. The Third and Fourth Amended Petitions do
likewise. Khalil never named the warden of the Central
Louisiana ICE Facility as a respondent.

Khalil’s amendments “relate[ ] back” to the original date of
filing under the Federal Rules of Civil Procedure. Khalil Br.
21. “An amendment to a pleading relates back to the date of
the original pleading” when “the amendment changes the
party” if certain conditions are met. Fed. R. Civ. P. 15(c)(1)(C).
“The ‘original pleading’ to which Rule 15 refers is the
complaint in an ordinary civil case, and the petition in a habeas
proceeding.” Mayle v. Felix, 545 U.S. 644, 655 (2005).

The government does not dispute that the conditions of
Rule 15(¢c)(1)(C) were met here. So we must treat Khalil’s
amendments naming the warden of the New Jersey detention
facility as if they were effective on March 9—when he filed his
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original petition. At that time, Khalil was being held in New
Jersey, so the petition, as amended, accurately named his then-
immediate custodian. Though his petition was filed in the
Southern District of New York, we must proceed “as if it had
been filed in . . . [the District of New Jersey] on the date upon
which it was actually filed in . . . [the Southern District of New
York].” 28 U.S.C. §1631. Thus, we hold that the petition
complied with the immediate-custodian requirement.

2

The government argues that even if the Court had
jurisdiction over Khalil’s original petition “it certainly lacked
jurisdiction over the amended petition[s]—at the time [Khalil]
voluntarily amended his petition[s], his counsel knew exactly
where he was detained.” Gov’t Br. 25. It adds that Khalil’s
amended petitions “supersede[ ] his prior petitions, and his
amended petitions do not satisfy the requirements of
jurisdiction. Id. (relying on Royal Canin U.S.A., Inc. v.
Wullschleger, 604 U.S. 22 (2025)).

The government is right that generally “an amended
pleading supersedes the original pleading and renders the
original pleading a nullity,” so “the most recently filed
amended complaint becomes the operative pleading.” Garrett
v. Wexford Health, 938 F.3d 69, 82 (3d Cir. 2019). In habeas
proceedings, this means that “[w]hen a petition is amended by
leave of the court, the cause proceeds on the amended petition.”
Washer v. Bullitt Cnty., 110 U.S. 558, 562 (1884). So we will
treat the Fourth Amended Petition as the operative petition.
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The government is also right that when “a plaintiff amends
[his] complaint . .. a federal court’s jurisdiction depends on
what the new complaint says.” Royal Canin, 604 U.S. at 30. In
Royal Canin, for example, the Court held that a district court
loses its subject matter jurisdiction when a plaintiff amends her
complaint to eliminate the federal-law claims that enabled
removal, leaving only state-law claims. Id. The Court
explained that once the claims implicating federal-question
jurisdiction were gone, the district court’s “supplemental
jurisdiction over the state claims dissolved too.” Id. at 44. In
short, the lesson of Royal Canin is that a federal court may lose
subject-matter jurisdiction if a plaintiff amends his complaint
in a manner that removes the basis for that jurisdiction.

But that is not what happened here. Habeas jurisdiction (in
the sense of the district-of-confinement and immediate-
custodian rules) is not the same thing as subject-matter
jurisdiction. Padilla, 542 U.S. at 434 n.7 (“The word
‘jurisdiction,’ of course, is capable of different interpretations.
We use it in the sense that it is used in the habeas statute, 28
U.S.C. § 2241(a), and not in the sense of subject-matter
jurisdiction of the District Court.”); see also Darfur v. U.S.
Parole Comm’n, 34 F.4th 1090, 1096-97 (D.C. Cir. 2022)
(“The immediate custodian rule implicates personal
jurisdiction, not subject matter jurisdiction; likewise, the
requirement to file in the district of confinement concerns
venue, not subject-matter jurisdiction.”). And the government
has offered no authority suggesting that Royal Canin should
apply to habeas proceedings. We decline to so extend it.
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Instead, the relevant precedents are Endo and Anariba.
Under those cases, the Court retained jurisdiction over Khalil’s
petition despite his post-filing transfer from a facility in the
District of New Jersey to one in the Western District of
Louisiana. See Endo, 323 U.S. at 307. There is no reason to
think that Endo no longer applies once a petitioner amends his
petition after transfer. Khalil’s amendments do not affect this
analysis and did not divest the District Court of habeas
jurisdiction.

I1I

The District Court correctly held that it had habeas
jurisdiction over Khalil’s petition. But that was only half of the
jurisdictional puzzle. The District Court also needed subject-
matter jurisdiction over the action. Yet various provisions of
the INA limit an alien’s ability to collaterally attack (challenge)
ongoing immigration proceedings through habeas. The District
Court did not see those limits as barring subject-matter
jurisdiction over Khalil’s claims. We disagree. As we explain,
8 U.S.C. §1252(b)(9) strips the District Court of jurisdiction,
requiring Khalil to wait to raise his claims until he files a
petition for review (PFR) of a final order of removal. So we
need not reach the government’s alternative argument that
§ 1252(g) also bars jurisdiction.

A

Khalil challenges both his removal and his detention
pending removal proceedings, claiming that both are unlawful
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on various grounds. Those claims collide with one of the INA’s
jurisdictional bars: 8§ U.S.C. §1252(b)(9). That subsection
provides: “Judicial review of all questions of law and fact . . .
arising from any action taken or proceeding brought to remove
an alien from the United States . . . shall be available only in
judicial review of a final order [of removal].” (emphasis added).

Khalil does not dispute that his detention is an ‘“‘action
taken” as a part of his removal proceedings. See Carlson v.
Landon, 342 U.S. 524, 538 (1952) (detention is “necessarily”
a part of the removal process). And removal proceedings are
“proceedings brought to remove an alien.” E.O.H.C. v. Sec’y,
U.S. Dep’t of Homeland Sec., 950 F.3d 177, 184 (3d Cir. 2020).
The question is whether Khalil’s claims “aris[e] from” that
action or proceeding.

1

In E.O.H.C., we read the “arising from” phrase to require
courts to “ask: If not now, when? If the answer would
otherwise be never, then §1252(b)(9) poses no jurisdictional
bar.” 950 F.3d at 186. The “point” of that subsection, we
explained, “is to channel claims into a single [PFR], not to bar
claims that do not fit within that process.” Id. So when aliens
can get review later—by litigating before an immigration
judge, the Board of Immigration Appeals, and then by way of
a PFR to a court of appeals—they must do so. Id. at 180.
District courts play little if any role in that sequence. See id.
But when aliens raise claims that courts cannot “meaningfully”
review through the PFR process, those claims do not “aris[e]
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from” the “action[s] taken” or “proceeding[s] brought” to
remove them. /d. at 186.

E.O.H.C. left open an important question: Is a claim now
or never if a petitioner alleges an injury that cannot be
remedied later through a PFR? Or must the claim raise /egal or
factual questions that cannot later be reviewed via a PFR?
E.O.H.C. had no occasion to pass on that distinction, because
both criteria were satisfied there. The government had started
proceedings to remove E.O.H.C. and his daughter to
Guatemala, their home country. /d. at 181. As they awaited
their removal hearing, the government tried to send them to
Mexico. Id. To challenge the government’s sending them to
Mexico, E.O.H.C. and his daughter filed a habeas petition. /d.
We held that despite § 1252(b)(9)’s bar, the district court had
jurisdiction, since “[b]y the time there is a final order of
removal to Guatemala . .., it will be too late to review or
remedy their return to Mexico in the meantime.” Id. at 187
(emphasis added); see also id. at 186 (stating that because
“review and relief may come too late,” the court has
jurisdiction) (emphasis added). In other words, a PFR could
neither review their legal claims (challenging interim
relocation) nor remedy their asserted injury (being forced to
await a hearing in a dangerous city in Mexico). See id. at
186-87.

Our dissenting colleague disagrees with our reading of
E.O.HC., emphasizing the opinion’s statement that
§ 1252(b)(9) “does not strip jurisdiction when aliens seek relief
that courts cannot meaningfully provide alongside review of a
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final order of removal.” Partial Dissent 18 (quoting £.O.H.C.,
950 F.3d at 186). But as she acknowledges, when we referred
to “relief,” it was generally “alongside” a discussion of
“review.” Id. at 20 n.12. Various passages in E.O.H.C.
emphasized the inability both to review a claim and to remedy
injuries arising from that claim; we never had to decide which
was necessary or sufficient. So the “rule about redressability”
our colleague purports to locate in E.O.H.C. was not necessary
to that opinion’s holding at all. /d.

Khalil’s case requires us to tease these strands apart. Khalil
says his claims are now-or-never ones because his injuries are
ongoing and his rights are “being violated, now.” Khalil Br. 38
(citing Mahdawi v. Trump, 136 F.4th 443, 452 (2d Cir. 2025)
(emphasis omitted)). But his claims raise legal questions
challenging the government’s very basis for trying to remove
(and thus detaining) him. Unlike E.O.H.C.’s claim about being
sent to Mexico temporarily, Khalil’s questions are not “wholly
collateral” to the removal process; they are “inextricably
linked” to it. Oztiirk v. Hyde, 155 F.4th 187, 189, 191-92 (2d
Cir. 2025) (Menashi, J., concurring in denial of rehearing en
banc) (internal quotation marks omitted).

2

We now answer the question left open by £.O.H.C.: A now-
or-never claim must raise legal or factual questions that a court
of appeals will not later be able to review meaningfully on a
PFR. It is not enough to assert an injury that cannot be
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remedied later. We base that conclusion on § 1252(b)(9)’s text,
title, and purpose.

First comes the text. The now-or-never principle is a gloss
on §1252(b)(9)’s phrase “arising from.” But another phrase
comes first: “Judicial review of all questions of law and fact.”
So to avoid getting channeled to a PFR, a claim must raise
now-or-never questions, not just now-or-never harms. See
Tazu, 975 F.3d at 299 (explaining that § 1252(b)(9) channels
“legal questions” that are “bound up with (and thus ‘aris[e]
from’) an ‘action taken’ to remove” an alien). The subsection’s
title bolsters our reading of the text: It covers “[c]onsolidation
of questions for judicial review,” not “claims.” 8 U.S.C.
§ 1252(b)(9).

The statute’s purpose (as Supreme Court and circuit
precedent have described it) confirms our reading too. Section
1252(b)(9) works as a “zipper” clause, channeling “most
claims that even relate to removal” into PFRs. Reno v. AADC,
525 U.S. 471, 483 (1999) (first quotation); £.O.H.C., 950 F.3d
at 184 (second quotation). It ensures that petitioners get only
one bite at the apple. Letting petitioners raise now-or-never
injuries through habeas based on claims that can be litigated
later would subvert that channeling scheme. If, for instance, a
detained alien claimed that the INA section that made him
removable was unconstitutionally vague, he could bring that
claim right away on habeas (because illegal detention cannot
be remedied later). With a final judgment in hand, the winning
side could use issue preclusion or law of the case in the later
PFR, leaving that court nothing to decide. See Paulo v. Holder,
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669 F.3d 911, 918 (9th Cir. 2011) (holding that habeas finding
that alien was not removable precluded relitigating that issue
in removal proceedings). That prospect would encourage the

very “piecemeal litigation” that § 1252(b)(9) is designed to
prevent. £.O.H.C., 950 F.3d at 184.

Our dissenting colleague responds that “the word
‘questions’ in the title and text of § 1252(b)(9) . . . cannot bear
the weight” we place on it. Partial Dissent 22. According to
her, the word “questions” “sheds no light on the meaning of
‘arising from’” because the former term does not modify the
latter. Id. We agree that the word “questions” does not modify
“arising from.” But that proves nothing. As she acknowledges,
“[o]ur discussion in E£.0.H.C. controls the meaning of ‘arising
from.”” Id. at 23. Yet E.O.H.C. held only that now-or-never
claims do not “arise from” “action[s] taken or proceeding|[s]
brought to remove an alien.” 950 F.3d at 185-86; 8 U.S.C.
§ 1252(b)(9). The repeated statutory references to “questions”
show that what makes a claim now-or-never is that it raises
questions that cannot be reviewed later, on a petition for review
of a final order of removal.

Our colleague also worries that our reading of § 1252(b)(9)
“renders meaningful review hollow,” since a PFR court cannot
later redress harms incurred from, say, unconstitutional
immigration detention. Partial Dissent 20. But our legal system
routinely forces petitioners—even those with meritorious
claims—to wait to raise their arguments. Consider an innocent
defendant who was convicted of a serious crime and
imprisoned because his trial lawyer was ineffective. His
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detention is wrongful: He did not actually commit the crime.
But that does not entitle him to seek immediate release through
habeas; first, he must exhaust his direct appeal. See, e.g., 28
U.S.C. §2254(b)(1)(A). That delay does not foreclose
meaningful review. It just streamlines the process for seeking
it. Congress has the power to balance concerns about the
orderly adjudication of claims with concerns about remedying
harms from illegal detention. The balance that Congress struck
in §1252(b)(9) requires bringing legal questions later if they
can be answered later.

B

Each of the legal questions Khalil raises in his petition can
be decided later, on a PFR. He challenges a broad array of
alleged governmental misconduct under the First and Fifth
Amendments, as well as the Administrative Procedure Act
(APA) and Accardi v. Shaughnessy, 347 U.S. 260 (1954). (He
also seeks release on bail, but that is a remedy, not an
independent claim.) But addressing any of those claims would
require deciding whether removing Khalil would be
unlawful—the very issue decided through the PFR process. To
be sure, the immigration judge’s order of removal is not yet
final; the Board has not affirmed her ruling and has held the
parties’ briefing deadlines in abeyance pending this opinion.
But if the Board ultimately affirms, Khalil can get meaningful
review.

Start with Khalil’s argument that the government is
targeting him under a policy of punishing aliens’ pro-
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Palestinian speech. Khalil says that the policy is
unconstitutionally vague and retaliatory and violates the APA
and Accardi. But he can litigate all those challenges on a PFR
after the Board issues a final order of removal, since the alleged
policy is a “matter[ | on which the validity of the final order is
contingent.” Massieu v. Reno, 91 F.3d 416, 422 (3d Cir. 1996)
(Alito, J.).

Khalil also argues that both the foreign-policy and fraud
charges violate the First and Fifth Amendments and either the
APA or Accardi. The fraud charge is pending before the Board;
if the Board affirms, then Khalil can challenge it on a PFR. The
foreign-policy charge may be before the Board as well, since
the immigration judge appears never to have vacated her
written order sustaining Khalil’s removal on that basis. The
immigration judge did vacate her oral order finding Khalil
removable on the foreign-policy charge. But she also made
clear that her vacatur was solely to comply with the District
Court’s (now-vacated) injunction. So the Board could
conclude that the charge is still live or remand to the
immigration judge to reinstate it. In either case, Khalil could
challenge the foreign-policy charge on a PFR too.

Alternatively, the Board could proceed only on the fraud
charge. In that case, Khalil’s challenges to the foreign-policy
charge would not yet be ripe for review by the PFR court,
because that charge would not be a ground for his removal. See
Abbott Lab’ys v. Gardner, 387 U.S. 136, 148 (1967); Jie Fang
v. Dir. U.S. Immigr. & Customs Enf’t, 935 F.3d 172, 186 (3d
Cir. 2019). Nor would those challenges be ripe for a habeas
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petition. And §1252(b)(9) has nothing to say about questions
that cannot be raised now or later. Those claims are
unreviewable for reasons unrelated to the INA.

Though Khalil also challenges his detention, his arguments
against it are identical to his arguments against removal. He
even says that the government’s policy includes both
“detain[ing]” and “deport[ing]” its targets. Dist. Ct. Dkt. No.
382, 9 2. Because “the arguments [Khalil] has offered to
challenge the detention necessarily challenge the government’s
decision to commence removal proceedings,” the PFR court
will be able to review those “legal questions” once the Board
enters a final order of removal. Oztiirk, 155 F.4th at 192-93
(Menashi, J., concurring in denial of rehearing en banc)
(citation modified).

Khalil brings only one detention-specific claim. He says the
government violated the Fifth Amendment’s Due Process Clause
by arresting and confining him to punish him. To be sure, some
claims can be detention-specific, like the length- and conditions-
of-confinement claims discussed in E.O.H.C. 950 F.3d at 186.
But Khalil’s claim is not one of them: it just repackages his
challenges to his removal. In essence, he argues that his detention
1s impermissible retaliation and unlawful because it depends on
the unconstitutionally vague foreign policy ground. So his
“punitive detention” claim rises or falls with the others. We judge
pleadings not by their labels, but by their substance. Lewis v.
Att’y Gen., 878 F.2d 714, 722 n.20 (3d Cir. 1989). Khalil
cannot plead around § 1252(b)(9) by calling his challenge to
removal a challenge to his detention.
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Our dissenting colleague fears that if a “final order of
removal . .. never come[s],” Khalil will be unable to seck
review of his claims down the line. Partial Dissent 26. Not so.
To start, the Board has set an expedited briefing schedule for
Khalil’s appeal of the immigration judge’s order of removal.
That schedule suggests that if the Board agrees that Khalil
should be removed, it will say so quickly. And because the
underlying questions will continue to undergird his challenges
to removal, they will remain redressable and reviewable.
Contra Partial Dissent 21. Plus, if the government did detain
an alien and then tried to evade judicial review by refusing to
enter a final order of removal for a long time, £.O.H.C. already
recognized that the alien could bring a prolonged detention
challenge in federal district court despite § 1252(b)(9). See 950
F.3d at 185-86 (interpreting Jennings v. Rodriguez, 583 U.S.
281, 293 (2018) (opinion of Alito, J.)).

C

Khalil offers five arguments why §1252(b)(9) should not
channel his claims into the PFR process, but none persuades.

1

Khalil first claims that our precedent limits § 1252(b)(9)’s
scope to challenges to final orders of removal entered by the
Board. See Chehazeh v. Att’y Gen., 666 F.3d 118, 131 (3d Cir.
2012). And the Board has not entered such an order here.
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The Supreme Court has since abrogated that part of
Chehazeh. Seven years ago, a fractured Court interpreted
§ 1252(b)(9) in Jennings v. Rodriguez. Jennings involved a
challenge to INA provisions that allowed prolonged detention
without a bond hearing. 583 U.S. at 289-90. A three-Justice
plurality concluded that § 1252(b)(9) did not strip jurisdiction
over the challenge. Id. at 294-95 (opinion of Alito, J.). But it
did not rely on the lack of a final order of removal. Instead, it
reasoned that the “questions of law and fact” raised by the
challengers were not linked closely enough to the
government’s efforts to remove them. See id. at 293. The
plurality strongly suggested that § 1252(b)(9) would strip
jurisdiction over claims with closer connections, like
“challeng[es] [to] the decision to detain them in the first place
or to seek removal,” challenges to “any part of the process by
which . . . removability will be determined,” and requests to
“review ... an order of removal.” Id. at 294. Yet if
§ 1252(b)(9) applied only after a final order of removal had
been entered, it would not bar challenges to the decision to
detain or seek removal or the removability process—all actions
that must precede a final order of removal. So the plurality
necessarily rejected Chehazeh’s reading of § 1252(b)(9).

A separate three-Justice bloc agreed that §1252(b)(9) did
not strip jurisdiction. /d. at 355 (Breyer, J., concurring in
relevant part and dissenting in part). But those Justices relied
on the same reasoning as Chehazeh: that §1252(b)(9) “by its
terms applies only ‘[w]ith respect to review of an order of
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removal,” and that the aliens were ‘“challeng[ing] their
detention without bail, not an order of removal.” /d.

The plurality’s reading of § 1252(b)(9) binds us. When no
opinion of the Court commands a majority of the Justices, we
must look for the “narrowest of the opinions and the common
denominator of the Court’s resulting decision.” Lebanon
Farms Disposal, Inc. v. Cnty. of Lebanon, 538 F.3d 241, 248
(3d Cir. 2008) (interpreting Marks v. United States, 430 U.S.
188, 193 (1977)). The Jennings plurality would let district
courts adjudicate some, but not all, habeas challenges arising
from actions taken before entry of a final order of removal. The
three partially concurring Justices would have let district courts
adjudicate all such challenges. Under the Marks rule, the
plurality’s narrower reading defines the proper scope of
§ 1252(b)(9).

Considering the Jennings’s plurality’s strong implication
that § 1252(b)(9) covers at least some challenges to detention
before a final order of removal, E.O.H.C. conspicuously did
not rely on Chehazeh. Applying Chehazeh’s logic to E.O.H.C.
would have obviated the whole discussion of §1252(b)(9)
because the Board had never finalized E.O.H.C.’s order of
removal. See 950 F.3d at 182, 186 (citing Chehazeh only in a
passing parenthetical). If Chehazeh were still good law,
E.O.H.C. could have been five pages shorter. Chehazeh does
not help Khalil.

Our dissenting colleague disagrees that Jennings abrogated
Chehazeh. But we are unconvinced. She observes that a
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majority of the Justices in Jennings (the three-Justice plurality,
plus the three Justices whose views were represented by Justice
Breyer’s partial concurrence) “agreed that, whatever the exact
scope of § 1252(b)(9)..., that provision did not strip
jurisdiction over the Jemnings detainees’ habeas petitions.”
Partial Dissent 4. As she notes, “[n]othing about that
conclusion conflicts with Chehazeh.” Id. We agree. But the
plurality’s reasoning does conflict with Chehazeh. And when
we consider whether an intervening plurality opinion of the
Supreme Court has abrogated a panel precedent, we must look
at the Court’s reasoning, not just its holding. See Lebanon
Farms, 538 F.3d at 247-48. Doing so, we observe that if
Chehazeh’s logic had carried the day, the Jennings plurality
would have had no reason to distinguish the aliens’ case from
challenges to “the decision to detain them in the first place or
to seek removal.” 583 U.S. at 294 (opinion of Alito, J.).

2

Next, Khalil cites cases from other circuits, but he
overstates that authority. One of his cases took the same view
as Chehazeh, but it predated Jennings. See Nadarajah v.
Gonzales, 443 F.3d 1069, 1075 (9th Cir. 2006). Another relied
on legislative history and a pre-Jennings case without even
citing Jennings in the relevant section, let alone acknowledging
that it might require a different analysis. Kong v. United States,
62 F.4th 608, 614 (1st Cir. 2023). In a third case, the petitioners
were not “challenging the decision to detain them” but only the
bond procedures used. Miranda v. Garland, 34 F.4th 338, 347,
353 n.6 (4th Cir. 2022) (quoting Jennings, 583 U.S. at 294
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(opinion of Alito, J.)). And two others challenged only the
length of confinement without a bond hearing, a claim that
does not get channeled into the PFR review process. Black v.
Decker, 103 F.4th 133, 142 (2d Cir. 2024); German Santos v.
Warden, Pike Cnty. Corr. Facility, 965 F.3d 203, 20608 (3d
Cir. 2020); see E.O.H.C., 950 F.3d at 186.

That leaves only two circuits that have recently denied stays
in three factually similar cases, though in different procedural
postures. Each case relies on all or part of Chehazeh’s
reasoning—reasoning that Jennings implicitly abrogated. See
Suriv. Trump, 2025 WL 1806692, at *9 (4th Cir. July 1, 2025);
Mahdawi, 136 F.4th at 451-52; Oztiirk, 136 F.4th at 399. None
of them confronts how that approach would disrupt the zipper
clause, “circumventing the usual immigration process.” Suri,
2025 WL 1806692, at *10 (Wilkinson, J., dissenting) (noting that
the INA’s PFR process is enough to preserve judicial review of
“the essential constitutional questions”). So we respectfully
disagree with the Second and Fourth Circuits.

3

Khalil also briefly implies that his detention challenges
count as conditions-of-confinement claims exempt from
channeling under §1252(b)(9). Not so. True conditions-of-
confinement challenges attack the conditions at the detention
center as “inhumane.” Jennings, 583 U.S. at 294 (opinion of
Alito, J.). Examples include depriving inmates of needed insulin,
halal, or kosher food. E.O.H.C., 950 F.3d at 186. Khalil’s
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argument has nothing to do with the conditions in which he was
being held, but the mere fact of detention.

4

Khalil also fears that reading § 1252(b)(9) to delay review
until his PFR would raise First Amendment and Suspension
Clause problems. But his only authority for his First
Amendment concern is a suggestion in a partial concurrence
by Justice Ginsburg in 44DC that was largely rejected by the
majority. Compare AADC, 525 U.S. at 498 (Ginsburg, J.,
concurring in part and in the judgment) (suggesting that courts
might need to hear immediately selective-enforcement
challenges claiming a “chilling effect on current speech”), with
id. at 491 (majority opinion) (holding that, except perhaps
when “the alleged basis of discrimination is . . . outrageous,”
courts may not review selective-enforcement challenges to
deportation proceedings at all). Plus, even Justice Ginsburg
concluded that on the record before the Court, the INA’s
“channeling” scheme does enough to preserve a “opportunity
to raise a [First Amendment] claim during the [PFR] phase.”
Id. at 495 (Ginsburg, J., concurring in part and in the
judgment). And the availability of the PFR process satisfies the
Suspension Clause. See Luna v. Holder, 637 F.3d 85, 95 (2d
Cir. 2011).

5

Finally, Khalil fears that immigration courts lack the power
to develop adequate factual records, so the PFR court will not
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be able to meaningfully review his claims down the road. If
Khalil were truly unable to build a fulsome administrative
record before the immigration courts, then his legal questions
could not be reviewed adequately on a PFR. See 8 U.S.C.
§1252(b)(4)(A) (limiting the PFR court to “decid[ing] the
petition only on the administrative record on which the order
of removal is based”). But aliens in immigration proceedings
may put on testimony and exhibits, which become part of the
record. 8 C.F.R. §1240.9. Khalil did just that, submitting four
witnesses plus thirty-five exhibits at a hearing earlier this year.

True, there were limits on what Khalil could do at that
hearing. Relying on BIA precedent, the immigration judge
refused to allow discovery into how the Secretary of State
decided to make him removable on the foreign-policy charge.
That may have prevented him from proving a causal link to
retaliation or discriminatory enforcement, which could show
that the alleged policy is unconstitutionally vague. And the
structure of the immigration-court system is ill-suited to
developing pattern-and-practice challenges. See McNary v.
Haitian Refugee Ctr., Inc., 498 U.S. 479, 497 (1991).

But if the administrative record is inadequate for these
reasons or any others, the PFR court can deal with the problem.
To be sure, the INA appears to limit judicial review to the
administrative record. Cf. AADC, 525 U.S. at 488 n.10
(majority opinion). But that language simply restates a
“generally applicable rule of administrative law”; it does not
“prescribe a special rule for immigration cases.” Pet’rs’ Reply
Br., No. 97-1252, Reno v. AADC, 1998 WL 727540, at *13 (S.
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Ct. Oct. 14, 1998). And a provision of the Hobbs Act lets the
PFR court remand a case to a district court for a hearing with
more factfinding if (1) the agency has not held a hearing before
taking the challenged action, (2) it need not do so by law, and
(3) there are genuine issues of material fact. 28 U.S.C.
§2347(b)(3); see also AADC, 525 U.S. at 496 n.2 (Ginsburg,
J., concurring in part and in the judgment) (describing this
mechanism); Gallo-Alvarez v. Ashcroft, 266 F.3d 1123, 1129
(9th Cir. 2001) (remanding PFR for more factfinding under this
subsection).

Statutory context confirms that this part of the Hobbs Act
applies to the INA. When Congress enacted §1252 in its
present form, it expressly barred courts from using a
companion provision of the Hobbs Act, § 2347(c), to
supplement the record in immigration cases. 8 U.S.C.
§1252(a)(1). By barring recourse to subsection (c) alone,
Congress strongly implied that PFR courts may still use
subsection (b). Cf. Russello v. United States, 464 U.S. 16, 23
(1983). So we hold, following Gallo-Alvarez, that §2347(b)(3)
is available in immigration proceedings when a party meets its
preconditions.

Khalil did not get a hearing before the government issued
the Rubio determination, detained him, or charged him as
removable for visa fraud. Nor is there any evidence that the
government held a hearing before adopting the alleged policy
that he challenges. So he should be able to invoke §2347(b)(3).
Indeed, at oral argument, the government conceded that it
would not object to a district-court remand if Khalil sought one
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from the PFR court. And after oral argument, the government
reiterated its consistent position that the INA “does not
preclude a court of appeals from obtaining additional fact-
finding if the agency record is inadequate” either through the
Hobbs Act’s remand process, by appointing a special master,
or through another “appropriate mechanism” born out of
“constitutional necessity.” Gov’t 28(j) Ltr. 2 (citing
§2347(b)(3), Fed. R. App. P. 48, and A4DC, 525 U.S. at 496
n.2 (1999) (Ginsburg, J., concurring in part and in the
judgment) (quoting AADC Pet’rs’ Reply Br. *13)).

Given these mechanisms, the PFR court can meaningfully
review Khalil’s claims. That remains the case even if, as Khalil
argues, immigration judges and the BIA cannot pass on
constitutional questions. No one disputes that a PFR court can
hear constitutional claims. See, e.g., Santos-Alvarado v. Barr,
967 F.3d 428, 439 (5th Cir. 2020) (considering a Fifth
Amendment due process claim). And by using a Hobbs Act
remand, a special master, or a similar administrative
mechanism to supplement the record as needed, a PFR court
can order any additional factfinding needed to pass on those
claims.

Our dissenting colleague worries that the PFR court may
not “obtain fact-finding,” raising the prospect that “Khalil will
[not] be able to develop an adequate factual record for his
constitutional claims.” Partial Dissent 25. Given the
government’s concessions, we think that unlikely. In any
event, we cannot “anticipate what another court is given to
decide” and tailor our reasoning accordingly. BASF Wyandotte
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Corp. v. Costle, 582 F.2d 108, 112 n.7 (1st Cir. 1978) (quoting
NLRB v. Bayside Enters., 514 F.2d 475, 476 (1st Cir. 1975)
(per curiam)). Rather, we must exercise our independent
judgment. Exercising that judgment, we conclude that a PFR
court has the tools to supplement the factual record if needed.

k %k sk sk ok

The immigration laws enacted by Congress ordinarily
require an alien to challenge his deportation in a PFR—unless
he raises questions that a court of appeals could not
meaningfully review in that context. That scheme ensures that
petitioners get just one bite at the apple—not zero or two. But
it also means that some petitioners, like Khalil, will have to
wait to seek relief for allegedly unlawful government conduct.
Because Khalil raises legal questions that a PFR court can
meaningfully review later on, the INA bars him from attacking
his detention and removal in a habeas petition. We will
therefore VACATE and REMAND to the District Court with
instructions to dismiss the petition.
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FREEMAN, Circuit Judge, dissenting in part and dissenting
from the judgment.

I join the majority opinion insofar as it concludes the
District Court had habeas jurisdiction. However, in my view,
the District Court also had subject matter jurisdiction. Because
no provision of the INA stripped the District Court of that
jurisdiction, I would review the merits of the grant of injunctive
relief.

There are two reasons why 8 U.S.C. § 1252(b)(9) does
not strip the District Court of jurisdiction. First, as our extant
precedent holds, § 1252(b)(9) channels claims into a petition
for review only when there is a final order of removal.
Chehazeh v. Att’y Gen., 666 F.3d 118, 133 (3d Cir. 2012).
Second, § 1252(b)(9) strips courts of jurisdiction only over
claims “arising from” a removal proceeding. And we have
held that “now-or-never claims”—claims unable to be
remedied later—do not arise from a removal proceeding.
E.O.H.C.v. Sec’y U.S. Dep’t of Homeland Sec., 950 F.3d 177,
185-86 (3d Cir. 2020). Because Khalil does not have a final
order of removal and raises now-or-never claims, the District
Court’s jurisdiction is sound.

A

Section 1252(a)(1) of the INA governs “[jJudicial
review of a final order of removal.” 8 U.S.C. § 1252(a)(1).



And § 1252(b) lists several requirements “[w]ith respect to
review of an order of removal under subsection (a)(1).” One
such requirement is at issue here. Section 1252(b)(9) states:
“Judicial review of all questions of law and fact . .. arising
from any action taken or proceeding brought to remove an alien
from the United States ... shall be available only in judicial
review of a final order [of removal].” 8 U.S.C. § 1252(b)(9).

In Chehazeh v. Attorney General, we held that
§ 1252(b)(9) takes effect at a specific moment: when the
noncitizen becomes subject to a final order of removal. 666
F.3d at 133. Our decision was based on the plain text of
§ 1252(b)(9) and Immigration and Naturalization Service v. St.
Cyr, 533 U.S. 289, 310-14 (2001), where the Supreme Court
discussed the meaning of § 1252(b)(9) in the context of § 1252
as a whole.

In St. Cyr, the Court explained that, by its terms,
§ 1252(b) “applies only ‘[w]ith respect to review of an order of
removal under subsection (a)(1).”” 533 U.S. at 313 (alteration
in original) (quoting 8 U.S.C. § 1252(b)). As a result,
§ 1252(b)(9)’s jurisdiction stripping “applies only with respect
to review of an order of removal under subsection (a)(1).” Id.
(citation modified).

Relying on St. Cyr’s analysis, we held in Chehazeh that
§ 1252(b)(9)’s jurisdiction-stripping is “inapplicable” when



there is no final order of removal.! Chehazeh, 666 F.3d at
131-32 (citing St. Cyr, 533 U.S. at 313 and 8 U.S.C.
§ 1252(a)(1)). Khalil is not subject to a final order of removal,
so, under Chehazeh, § 1252(b)(9) does not apply to his claims.
This is sufficient to end the § 1252(b)(9) analysis.

Instead of following Chehazeh’s clear rule, the majority
opinion declares it abrogated by Jennings v. Rodriguez, 583
U.S. 281 (2018). Maj. Op. 30. Not so.

1

In Jennings, noncitizens in removal proceedings
brought habeas corpus petitions challenging the length of their
detention. Jennings, 583 U.S. at 290-91. A divided Supreme
Court held that § 1252(b)(9) did not strip federal courts of
jurisdiction over the habeas petitions. [Id. at 294-95. Six
Justices agreed on this point.

Like we did in Chehezah, three Justices reasoned that
§ 1252(b)(9) could not apply without a final order of removal.
Id. at 355 (Breyer, J., dissenting in part) (“Jurisdiction . .. is

' We noted that the passage of the REAL ID Act of 2005 did
not affect our application of St. Cyr, as “the REAL ID Act did
not modify § 1252(b) or the instruction that § 1252(b)(9)
‘applies only “[w]ith respect to review of an order of removal
under subsection (a)(1).””” Chehazeh, 666 F.3d at 132
(quoting St. Cyr, 533 U.S. at 313 (quoting 8 U.S.C. § 1252(b))).



unaffected by 8 U.S.C. § 1252(b)(9), which by its terms applies
only with respect to review of an order of removal under
§ 1252(a)(1). The respondents challenge their detention
without bail, not an order of removal.” (citation modified)). A
different set of three justices expressly avoided defining the
scope of § 1252(b)(9), which they deemed unnecessary to
resolve the case. Id. at 294 (opinion of Alito, J.) (“The parties
in this case have not addressed the scope of § 1252(b)(9), and
it is not necessary for us to attempt to provide a comprehensive
interpretation.”). Instead, they reasoned that § 1252(b)(9) did
not present a jurisdictional bar in that particular case, where the
detainees did not challenge an order of removal, the decision
to detain or remove them, or the process by which they were
being detained and removed. Id. at 294-95.

Together, these six Justices agreed that, whatever the
exact scope of § 1252(b)(9) may be, that provision did not strip
jurisdiction over the Jennings detainees’ habeas petitions. As
today’s majority opinion recognizes, nothing about that
conclusion conflicts with Chehazeh. Maj. Op. 32. Indeed, in
addition to the two Courts of Appeals that agreed with our



interpretation of § 1252(b)(9) before Jennings,”> two more
joined the chorus after Jennings.>

2 Nadarajah v. Gonzales, 443 F.3d 1069, 1075 (9th Cir. 2006)
(“By its terms, [§ 1252(b)(9)] does not apply to federal habeas
corpus petitions that do not involve final orders of removal.”);
Madu v. Att’y Gen.,470 F.3d 1362, 1367 (11th Cir.
2006) (“[S]ection 1252(b)(9) applies only ‘[w]ith respect to
review of an order of removal.’”).

3 Ozturk v. Hyde, 136 F.4th 382, 399 (2d Cir. 2025) (looking
to “the very text of § 1252(b),” including its reference to
§ 1252(a)(1), to conclude that the provision only applies with
respect to a final order of removal, and rejecting an argument
that Jennings required a different interpretation); Suri v.
Trump, No. 25-1560, 2025 WL 1806692, at *9 (4th Cir. July
1, 2025) (citing Ozturk, 136 F.4th at 399).

The majority opinion contends that the Second and Fourth
Circuits’ approach “disrupt[s] the zipper clause.” Maj. Op. 33.
See St. Cyr, 533 U.S. at 313 (describing § 1252(b)(9) as a
“zipper clause” because “[i]ts purpose is to consolidate
‘judicial review’ of immigration proceedings into one action in
the court of appeals” where there is a final order of removal).
But the zipper clause’s scope is defined by the statutory text.
And the Second and Fourth Circuits’ approach is consistent
with “the general rule that the narrower construction of a



Only the First Circuit has held otherwise. See Aguilar
v. U.S. Immigr. & Customs Enf’t Div. of Dep’t of Homeland
Sec., 510 F.3d 1, 9 (1st Cir. 2007) (“By its terms, the provision
aims to consolidate ‘all questions of law and fact’ that ‘arise
from’ either an ‘action’ or a ‘proceeding’ brought in
connection with the removal of an alien.” (quoting 8 U.S.C.
§ 1252(b)(9))). But it did so without acknowledging that
§ 1252(b) only reaches “review of an order of removal under
subsection (a)(1).” 8 U.S.C. § 1252(b)(9). So that opinion is
incompatible with St. Cyr. See St. Cyr, 533 U.S. at 313.

2

Because none of the three opinions in Jennings garnered
a majority of the Court, we must conduct a Marks analysis to
discern Jennings’ holdings. See Marks v. United States, 430
U.S. 188, 193 (1977). Under Marks, the holding of a divided
Supreme Court “may be viewed as that position taken by those
Members who concurred in the judgment on the narrowest
grounds.” Id. (citation modified). This analysis must account
for any dissenting opinions that were necessary to the holding
with respect to a given legal question. See United States v.
Jacobsen, 466 U.S. 109, 116-17 & n.12 (1984); United States
v. Donovan, 661 F.3d 174, 182 (3d Cir. 2011) (explaining this
Court should “look[] to the votes of dissenting Justices if they,

jurisdiction-stripping provision is favored.” FE.O.H.C., 950
F.3d at 184 (citation modified).



combined with votes from plurality or concurring opinions,
establish a majority view on the relevant issue”).

In our Marks analysis of Jennings, the relevant legal
question is when § 1252(b)(9) strips jurisdiction from courts.
So we analyze Justice Alito’s and Justice Breyer’s opinions—
the two opinions that garnered a majority concluding that
§ 1252(b)(9) did not strip courts of jurisdiction. Justice Breyer
would have adopted a broad rule that § 1252(b)(9) only strips
jurisdiction over challenges to final orders of removal; absent
a final order of removal, § 1252(b)(9) has no effect. Jennings,
583 U.S. at 355 (Breyer, J., dissenting in part). For his part,
Justice Alito eschewed adopting any rule about the bounds of
§ 1252(b)(9). Instead, he made a case-specific decision. In his
view, “it [wa]s enough to note that [the detainees] [we]re not
asking for review of an order of removal; . . . not challenging
the decision to detain them in the first place or to seek removal;
and . . . not even challenging any part of the process by which
their removability will be determined.” Id. at 294 (opinion of
Alito, J.). Given those circumstances, Justice Alito reasoned
that the petitioners’ claims did not “arise from” actions taken
to remove them, so § 1252(b)(9) did not apply. Id. at 294-95.

As the Jemnings opinion providing the narrower
grounds for holding that § 1252(b)(9) did not strip courts of
jurisdiction, Justice Alito’s opinion provides the Marks
holding of that case: Whatever the exact contours of
§ 1252(b)(9)’s jurisdiction stripping are, jurisdiction is not
stripped where the petitioner is not asking for review of an



order of removal, does not challenge the decision to seek
detention or removal, and does not challenge the procedures
through which removability will be determined. /d. at 294-95.
The majority opinion reads Justice Alito’s opinion to say more.
See Maj. Op. 30. It does not. And what today’s majority
extrapolates from Justice Alito’s opinion is not the Marks
holding, as it did not garner a majority of the Jennings Justices.

In characterizing Justice Alito’s opinion, today’s
majority opinion relies on the logical fallacy of denying the
antecedent. That fallacy extrapolates an “if-then” statement to
mean if the initial condition is reversed, then the outcome will
necessarily be reversed. See Agri Processor Co. v. N.L.R.B.,
514 F.3d 1, 6 (D.C. Cir. 2008) (citing Patrick J. Hurley, 4
Concise Introduction to Logic 323 (9th ed. 2006)). For
example, consider the statement “if it is not cold outside, there
1s no snow.” It does not follow that “if it is cold outside, there
is snow.” Id.

In Jennings, Justice Alito listed three characteristics of
the habeas petitions and concluded that § 1252(b)(9) did not
apply. It does not follow that if those three characteristics were
reversed, § 1252(b)(9) would apply. And it certainly does not
follow that if just one of those characteristics were reversed,
§ 1252(b)(9) would strip jurisdiction. But that is the majority’s
gloss on Justice Alito’s opinion. Maj. Op. 30 (stating that
Justice Alito’s opinion “strongly suggested” § 1252(b)(9)
would strip jurisdiction if the characteristics were reversed, and
positing that this suggestion “necessarily reject[s]” Chehazeh’s



holding about § 1252(b)(9)). But see Jennings, 583 U.S. at 294
(opinion of Alito, J.) (expressly declining to make any “attempt
to provide a comprehensive interpretation” of § 1252(b)(9)’s
scope). We cannot espouse an interpretation premised on
logical error.

In any event, even assuming Justice Alito’s opinion
suggested a view contrary to Chehazeh, that cannot constitute
the Marks holding of the Court for a simple reason: It is
incompatible with the views of the remaining five Justices who
participated in Jennings. This suggestion directly contradicts
the views of the three justices who joined Justice Breyer’s
opinion. Id. at 355 (Breyer, J., dissenting in part) (stating, as
we held in Chehazeh, that § 1252(b)(9) applies only when there
is a final order of removal). And it has no overlap with the
discussion of § 1252(b)(9) in Justice Thomas’s partial
concurrence (for himself and one other Justice). Justice
Thomas explained his view that § 1252(b)(9) strips courts of
jurisdiction over all claims challenging detention during
removal proceedings, including those filed by the Jennings
detainees. Id. at 317-18, 326 (Thomas, J., concurring in part).
He “would . . . [have] vacate[d] the judgment below with
instructions to dismiss for lack of jurisdiction.” Id. at 314. For



that reason, he did not join Part II of Justice Alito’s opinion—
the part that addressed § 1252(b)(9).4

Because the Marks rule from Jennings does not upset
Chehazeh, 1 would apply our extant precedent and hold that
§ 1252(b)(9) did not strip the District Court of jurisdiction over
Khalil’s habeas petition.>

B

Apart from the Chehazeh issue, our Court has
established a second brightline rule that governs this case:
Section 1252(b)(9) “does not strip jurisdiction when aliens
seek relief that courts cannot meaningfully provide alongside

4 Justice Thomas recognized that he was in the minority on the
jurisdictional question, and he joined only the portions of
Justice Alito’s opinion that addressed the merits of the claims.
Jennings, 583 U.S. at 314 (Thomas, J., concurring in part)
(“But because a majority of the Court believes we have
jurisdiction, and I agree with the Court’s resolution of the
merits, I join Part I and Parts III-VI of the Court’s opinion.”).

> The majority opinion suggests that we implicitly

acknowledged Jennings’s effect on Chehazeh when we
“conspicuously did not rely on Chehazeh” in E.O.H.C. Maj.
Op. 31. But when we determine our precedent has been
abrogated, we say as much. Thus, £.O.H.C.’s silence does not
support the majority’s opinion’s view.

10



review of a final order of removal.” E.O.H.C., 950 F.3d at 186.
We call such challenges “now-or-never claims.” Id. at 185—
86. And even when now-or-never claims “flow from an action
taken or proceeding brought to remove an alien,” they do not
“arise from that action or proceeding” such that § 1252(b)(9)
would strip the courts’ jurisdiction. [Id. at 186 (citation
modified and emphasis added).

We established this rule in E.O.H.C. based on two
presumptions regarding Article III jurisdiction. The first is
“the usual ‘strong presumption in favor of judicial review of
administrative action.”” Id. at 184 (quoting Stz. Cyr, 533 U.S.
at 298). The second is “the general rule that the narrower
construction of a jurisdiction-stripping provision is favored.”
Id. at 184 (citation modified); United States v. Dohou, 948 F.3d
621, 626 (3d Cir. 2020).

The presumption that the Executive Branch’s actions
are subject to judicial review is “well-settled” and “traces its
lineage back to the foundations of our Republic.” Dohou, 948
F.3d at 626 (first quoting Kucana v. Holder, 558 U.S. 233,
251-52 (2010)). The presumption is especially strong in the
context of the writ of habeas corpus, which “has always been
available to review the legality of Executive detention.” St%.
Cyr, 533 U.S. at 305.

With those presumptions in mind, in £.O.H.C. we asked
what it means for a question to “aris[e] from” an action or
proceeding brought to remove a noncitizen from the United
States. 950 F.3d at 184 (quoting 8 U.S.C. § 1252(b)(9)). We

11



reviewed the Supreme Court’s two recent rulings that shed
light on the “arising from” language, and we discerned that
“the Justices appear to agree that now-or-never claims like the
ones here do not ‘aris[e] from’ detention or removal
proceedings and so may go forward.” Id. at 185. We first
discussed Jennings, where the three-Justice plurality rejected
interpreting the phrase “arising from” with “uncritical
literalism” that could lead to “extreme” and “staggering
results” that “no sensible person could have intended.” Id.
(quoting Jennings, 583 U.S. at 293-94). And we observed that
the Court in Jennings held that § 1252(b)(9) did not strip
jurisdiction over claims of prolonged detention. Id. (citing
Jennings, 583 U.S. at 293). We also reviewed Nielsen v.
Preap, where a plurality of the Court held that § 1252(b)(9) did
not strip jurisdiction over a challenge to a statute requiring
immigration detention without bond hearings. Id. (citing
Preap, 586 U.S. 392, 402 (2019)).

“We distill[ed] a simple principle from Jennings, Preap,
and the presumptions favoring judicial review.” Id. at 185-86.
That principle is: “We must ask: If not now, when?” Id. at 186.
If the answer is “never,” then “§ 1252(b)(9) poses no
jurisdictional bar. In other words, it does not strip jurisdiction
when aliens seek relief that courts cannot meaningfully provide
alongside review of a final order of removal.” Id. So, to assess
whether a claim is now-or-never, we ask whether a court of
appeals can meaningfully redress the alleged injury when that
court reviews a final order of removal. If not, the noncitizen
need not wait for the final order to seek redress. Id. As we

12



explained, this is consistent with “the point of [§ 1252(b)(9)],”
which “is to channel claims into a single petition for review,
not to bar claims that do not fit within that process.” Id.

To apply this rule here, we must ask which, if any, of
the claims in Khalil’s habeas petition are now-or-never claims.
At least three are.

Khalil’s operative habeas petition contains four claims.
All four challenge Khalil’s detention based on the Rubio
determination and the government’s policy of targeting for
detention and removal noncitizens who engage in pro-
Palestinian expressive activities (the “Policy”).¢

Claim 1 asserts that the government violated Khalil’s
First Amendment rights when it targeted and detained him in
retaliation for his past protected speech, to prevent him from
speaking while in detention, and to try to chill or prevent future
speech. Claim 2 asserts that the government violated the Due
Process Clause of the Fifth Amendment when it detained him

® One of these four claims also challenges the government’s
decision to lodge a second charge of removability—one for
willful misrepresentation—against Khalil in March 2025. It
asserts that the second charge of removability is meritless, is
pretextual, and was brought in retaliation for Khalil’s First
Amendment activity, including the filing of his habeas petition.

13



punitively and based on the Policy and Rubio determination.
It also asserts that the Policy and the Rubio determination are
unconstitutionally vague, making it impossible to discern what
speech will be punished. Claim 3 asserts that the Policy and
the Rubio determination violate the Administrative Procedure
Act (“APA”) and the Accardi doctrine.” Claim 4 asserts that
Khalil’s substantial claims and extraordinary circumstances
support his release on bail pending the adjudication of his
habeas corpus proceedings. This claim alleges that Khalil’s
speech is severely curtailed while in ICE custody.

The orders on appeal relate to the First Amendment,
Due Process, and bail claims. The parties do not address the
APA and Accardi claim in their appellate briefs, so I do not
address it here.

In the First Amendment, Due Process, and bail claims,
Khalil alleged that the government’s actions caused him to lose
his First Amendment freedoms during his detention. See
Connick v. Myers, 461 U.S. 138, 145 (1983) (“[S]peech on
public issues occupies the highest rung of the hierarchy of First
Amendment values, and is entitled to special protection.”

" The Accardi doctrine requires government agencies to adhere
to their agency regulations. See Accardi v. Shaughnessy, 347
U.S. 260, 268 (1954).

14



(citation modified)).® The District Court then found, based on
undisputed evidence, that Khalil’s “speech [wa]s being
chilled” while he was detained. JA 18.

“The loss of First Amendment freedoms, for even
minimal periods of time, unquestionably constitutes
irreparable injury.” Elrod v. Burns, 427 U.S. 347,373 (1976);
Schrader v. Dist. Att’y of York Cnty., 74 F.4th 120, 128 (3d Cir.
2023); Ne. Pa. Freethought Soc’y v. Cnty. of Lackawanna

8 Khalil relied on longstanding precedent that lawful

permanent residents have First Amendment protections. See
Bridges v. Wixon, 326 U.S. 135, 148 (1945) (“Freedom of
speech and of press is accorded aliens residing in this
country.”); United States v. Verdugo-Urquidez, 494 U.S. 259,
271 (1990) (citing Bridges for the proposition that “resident
aliens have First Amendment rights); Kwong Hai Chew v.
Colding, 344 U.S. 590, 596 n.5 (1953) (“[O]nce an alien
lawfully enters and resides in this country he becomes invested
with the rights guaranteed by the Constitution to all people
within our borders. Such rights include those protected by the
First and the Fifth Amendments and by the due process clause
of the Fourteenth Amendment. None of these provisions
acknowledges any distinction between citizens and resident
aliens.”).

15



Transit Sys., 938 F.3d 424, 442 (3d Cir. 2019).° So when
Khalil alleged the loss of his First Amendment freedoms while

% See also Roman Cath. Diocese of Brooklyn v. Cuomo, 592
U.S. 14, 19 (2020) (per curiam) (“The loss of First Amendment
freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” (quoting Elrod, 427 U.S. at
373)); Neb. Press Ass’n v. Stuart, 423 U.S. 1327, 1329 (1975)
(“[A]lny First Amendment infringement that occurs with each
passing day is irreparable.”); Amalgamated Transit Union Loc.
85 v. Port Auth. of Allegheny Cnty., 39 F.4th 95, 108 (3d Cir.
2022) (concluding that restrictions “prevent[ing] employees
from expressing their views on a range of issues, from race
relations to mask mandates” constituted irreparable injury
under the First Amendment); Ctr. for Investigative Reporting
v. Se. Pa. Transp. Auth., 975 F.3d 300, 317 (3d Cir. 2020)
(“[N]o remedy at law can cure CIR’s First Amendment injury
because ‘[t]he loss of First Amendment freedoms, for even
minimal periods of time, unquestionably constitutes
irreparable injury.’” (second alteration in original) (quoting
Elrod, 427 U.S. at 373)); B.H. ex rel. Hawk v. Easton Area Sch.
Dist., 725 F.3d 293, 323 (3d Cir. 2013) (“The ban [on breast-
cancer-awareness bracelets] prevents B.H. and K.M. from
exercising their right to freedom of speech, which
unquestionably constitutes irreparable injury. An after-the-
fact money judgment would hardly make up for their lost
opportunity to wear the bracelets in school.” (citation
modified)).

16



in detention, he alleged an irreparable injury. And when the
District Court made a factual finding that Khalil’s speech was
being chilled, that resolved the question of irreparable harm.'°

To halt the irreparable harm Khalil suffered during his
detention, the District Court entered an injunction and
authorized Khalil’s release on bail. Today, we do not reach
whether all requirements for the injunction and bail order were
satisfied, but no one disputes the central basis for those orders:
Khalil was being irreparably harmed while detained. Nor does
anyone dispute that those irreparable harms will resume the
moment when Khalil’s preliminary injunction and bail order
are vacated. So Khalil sought (and fleetingly obtained) “relief
that courts cannot meaningfully provide alongside review of a
final order of removal.”!' E.O.H.C., 950 F.3d at 186. His
claims are now-or-never claims.

10 The government does not challenge the finding that Khalil’s
speech was being chilled. Nor could it, as it presented no
contrary evidence in the District Court.

1 See JA 1054 (requesting that the District Court vacate and
set aside the Policy and the Rubio determination); D.C. ECF
67 (requesting that the District Court preliminarily enjoin (a)
“Rubio’s determination that the INA’s ‘Foreign Policy
Ground’ applies to him” and (b) “Respondents from enforcing
their Policy of targeting for detention and removal noncitizens

17



2

Despite the irreparable injury from Khalil’s past
detention and forthcoming re-detention, the majority opinion
says Khalil’s claims are not now-or-never. It reasons that
Khalil can seek review of the legal and factual questions later.
Maj. Op. 26-29. But that is not the relevant question. Instead,
we must ask whether the alleged harms can be remedied later.

The majority opinion contends that our E.O.H.C.
opinion “left open” whether the now-or-never analysis turns on
future ability to remedy harms or future ability to review
questions. Maj. Op. 22, 23. It did not. We settled that question
when we held that “[§ 1252(b)(9)] does not strip jurisdiction
when aliens seek relief that courts cannot meaningfully provide
alongside review of a final order of removal.” 950 F.3d at 186
(emphases added). After we announced that rule, we
proceeded to apply it.

The petitioners in E.O.H.C. raised several claims
challenging whether the government could return them to
Mexico during the pendency of proceedings to remove them to
Guatemala. /Id. at 181-82. With respect to each claim, we
considered whether a court of appeals would be able to redress
the petitioners’ injuries later, when reviewing a final order of

who engage in constitutionally protected expressive activity in
the United States in support of Palestinian rights or critical of
Israel”).

18



removal. Id. at 186—88. For most claims, we determined that
a court could not because the injuries were irreparable. We
deemed those now-or-never claims.

With respect to two claims “alleg[ing] injuries that
would be caused by appellants’ interim return to Mexico, not
their final removal to Guatemala,” we said “[n]either claim can
be redressed at the end of the removal proceedings. So neither
is barred by [§ 1252(b)(9)].” Id. at 187 (emphasis added).
Next, as to a constitutional claim about the right to counsel, we
wrote: “[T]he constitutional violation, as alleged, arises not
from the efforts to remove them to Guatemala, but from those
to return them to Mexico in the meantime. And the
constitutional harm from those matters could not be remedied
after a final order of removal.” Id. (emphases added). So “this
too is a now-or-never claim, [and] § 1252(b)(9) does not bar a
district court’s review.” Id. Finally, we addressed one claim
that was not now-or-never: the claim about the petitioners’
statutory right to counsel. With regard to that claim, we found
“no irreparable harm” because “[t]he court of appeals can
redress any deprivation of counsel in the removal proceedings
before the alien is removed.” Id. at 188 (emphases added). So
the district court lacked jurisdiction. Id.  Again, the
determining factor was redressability of the injury.!?

12 Although at times in E.O.H.C. we referenced a court’s

ability to “review” questions, we did so only alongside a

19



By saying the relevant question is meaningful
reviewability, not irreparable harm, today’s majority opinion
not only conflicts with E£.O.H.C.—it also renders meaningful
review hollow. Even if Khalil becomes subject to a final order
of removal, a court of appeals could vacate the order of
removal, but that would not redress the First Amendment
injuries Khalil sustained while detained.'? Absent
redressability, that court will lack jurisdiction to address those

discussion of whether relief was available. See E.O.H.C., 950
F.3d at 186 (“[R]eview and relief may come too late to redress
these conditions of confinement.” (emphases added)); id. at
187 (“[1]t will be too late to review or remedy their return to
Mexico in the meantime.” (emphasis added)). By contrast,
when we announced our rule about redressability, we did so
without reference to whether a court could review legal or
factual questions. Id. at 186 (“When a detained alien seeks
relief that a court of appeals cannot meaningfully provide on
petition for review of a final order of removal, § 1252(b)(9)
does not bar consideration by a district court.” (emphasis
added)); see also id. at 187 (determining that § 1252(b)(9) does
not strip jurisdiction over two claims because “[n]either claim
can be redressed at the end of the removal proceedings”
(emphasis added)).

13 But see Jennings, 583 U.S. at 293 (opinion of Alito, J.) (“And
of course, it is possible that no such order would ever be
entered in a particular case, depriving that detainee of any
meaningful chance for judicial review.”).

20



past harms. Greenberg v. Lehocky, 81 F.4th 376, 384 (3d Cir.
2023) (“To establish standing, a plaintiff must show an injury
in fact fairly traceable to the challenged action that a favorable
ruling may redress.”). So Khalil’s First Amendment injuries
during his detention may get no review, let alone meaningful
review. Only this habeas petition can provide Khalil
meaningful review of the First Amendment harms from his
detention. '

4 The majority opinion attempts to analogize Khalil’s
circumstances to those of an innocent state prisoner who must
challenge his conviction in state court before seeking federal
habeas corpus relief. See Maj. Op. 25-26 (citing the federal
habeas corpus statute’s exhaustion requirement for state
prisoners, 28 U.S.C. § 2254(b)(1)). This analogy is inapt for
two reasons. First, Khalil has not been convicted by a state—
a sovereignty with concurrent powers whose judgment is
entitled to comity. See Coleman v. Thompson, 501 U.S. 722,
731 (1991). [Instead, the federal government has caused
Khalil’s injuries, and there is no question that they are
irreparable. See Elrod, 427 U.S. at 373 (“The loss of First
Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.”). Second, state
courts can provide remedies to innocent state prisoners before
those persons reach federal court. By contrast, if § 1252(b)(9)
strips courts of jurisdiction over Khalil’s habeas petition, no

21



The majority opinion also points to the word
“questions” in the title and text of § 1252(b)(9) to support its
position about how to identify a now-or-never claim. That
word cannot bear the weight the majority opinion places on it.

Section 1252(b)(9) channels claims that present
(1) “questions of law or fact” (2) “arising from” (3) an “action
taken or proceeding brought to remove an alien from the
United States.” We must give effect to each of those
requirements. See Duncan v. Walker, 533 U.S. 167, 174
(2001) (“It is our duty to give effect, if possible, to every clause
and word of a statute.” (citation modified)). And a plain
reading shows that the phrase “arising from” qualifies the
phrase “questions of law and fact.” Not all questions of law
and fact are channeled into a petition for review—only those
questions “arising from” a removal action are.

The majority opinion conflates the first and second
requirements of § 1252(b)(9). It says that something may only
“aris[e] from” a removal proceeding if it is a “question.” Maj.
Op. 23—-26. But that sheds no light on the meaning of “arising
from.” All legal claims raise questions. So the presence of the
word “questions” in the provision’s title is unilluminating. See

court or administrative agency will have jurisdiction to remedy
the loss of Khalil’s First Amendment freedoms. See infra
Section [.B.4.
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8 U.S.C. § 1252(b)(9) (“Consolidation of questions for judicial
review”); Maj. Op. 25 (“The repeated statutory references to
‘questions’ show that what makes a claim now-or-never is that
it raises questions that cannot be reviewed later, on a petition
for review of a final order of removal.”).

Our discussion in E.O.H.C. controls the meaning of
“arising from.” That phrase means seeking relief that can be
provided through a petition for review. See E.O.H.C., 950 F.3d
at 186 (“read[ing] the phrase ‘arising under’ [sic]” to “not strip
jurisdiction where aliens seek relief that courts cannot
meaningfully provide alongside review of a final order of
removal”). The phrase “questions of law or fact” does its own
work—it clarifies that a court reviewing a final order of
removal under § 1252(b)(9) has jurisdiction to address legal
and factual questions.  This contrasts with 8 U.S.C.
§ 1252(a)(2)(D), which strips courts of jurisdiction over
questions of fact in certain immigration matters. 8 U.S.C.
§ 1252(a)(2)(D) (restoring courts’ jurisdiction to review
“constitutional claims or questions of law” related to denials of
discretionary relief or orders against criminal aliens, despite
the jurisdiction-stripping function of 8 U.S.C. § 1252(a)(2)(B),
(C)); see Guerrero-Lasprilla v. Barr, 589 U.S. 221, 225 (2020)
(recounting that “§ 1252(a)(2)(D), which we shall call the
Limited Review Provision, says that in such instances courts
may consider only °‘constitutional claims or questions of
law’”).
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4

Even under the majority opinion’s approach of asking
whether the gquestions in Khalil’s habeas petition can be
reviewed later, there are more reasons why Khalil’s claims are
not likely to get meaningful review following a final order of
removal.

First, the Immigration Judge in this case denied Khalil’s
requests to develop a factual record on his constitutional
claims. JA 162 (telling Khalil “he is in the wrong court” for
development of a factual record about his constitutional
claims). So there will be no factual record for the Fifth Circuit
Court of Appeals to review alongside a final order of
removal.!®

The government posits that, if the record is insufficient
when Khalil’s petition for review reaches the Fifth Circuit, that
court could transfer the proceedings to a district court for fact-
finding, appoint a special master, or implement some other
fact-finding mechanism. The majority opinion says the
government conceded that it would consent to such procedures.
Maj. Op. 36-37. But the government took no position on
whether it would consent; it merely noted that the INA does

15 Khalil must bring his petition for review in the Fifth
Circuit—*“the court of appeals for the judicial circuit in which
the immigration judge completed the proceedings.” 8 U.S.C.
§ 1252(b)(2).
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not preclude courts of appeals from using those procedures.'¢

Moreover, regardless of the government’s position, we cannot
say whether the Fifth Circuit would obtain fact-finding—or
even whether that court would issue a stay of removal so that
Khalil could remain in the country for any such find-finding
proceedings.

This leaves me with no assurance that Khalil will be
able to develop an adequate factual record for his constitutional
claims. And where a court of appeals will lack an adequate
record to review constitutional claims, “restricting judicial
review to the courts of appeals . . . is the practical equivalent
of a total denial of judicial review” of those claims. McNary
v. Haitian Refugee Ctr., Inc., 498 U.S. 479, 497 (1991). This
is not only a matter of practicalities—it also informs our
statutory construction. After all, “it is most unlikely that
Congress intended to foreclose all forms of meaningful judicial
review.” Id. at 496.

Second, the Immigration Judge held that she lacked
jurisdiction to rule on Khalil’s constitutional challenges. At
oral argument in this appeal, the government referenced for the

16 The government conceded it would not object to Khalil’s
attempts to develop the factual record before the Immigration
Judge. Oral Arg. Tr. 56-57. But the government’s non-
opposition does not provide Khalil an opportunity to develop
that record, particularly where the Immigration Judge
repeatedly denied his requests to do so.
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first time a new agency guidance about immigration judges’
jurisdiction. It later produced a copy of a September 2025
policy memorandum stating that immigration judges “may
generally consider arguments arising out of constitutional
law.” Gov’t 28(j) Ltr., Oct. 22, 2025, Ex. A at 6. But this new
general guidance—the lawfulness of which neither the Fifth
Circuit nor this Court has addressed—hardly persuades me that
Khalil will obtain the review necessary to redress his injuries.

Third, “the final order of removal might never come.”
E.O.H.C., 950 F.3d at 186. That is, he may prevail in his
agency appeal. Although that would be welcome relief to
Khalil, it would also deprive him of any ability to challenge his
months of First Amendment injuries or the government’s
decisions that caused them. See Jennings, 583 U.S. at 293
(opinion of Alito, J.) (“And of course, it is possible that no such
order would ever be entered in a particular case, depriving that
detainee of any meaningful chance for judicial review.”);
Ozturk, 136 F.4th at 401 (same).

For all these reasons, § 1252(b)(9) does not strip the
District Court of jurisdiction over at least three of Khalil’s
habeas corpus claims.

11

Section 1252(g) did not strip the District Court of
jurisdiction over Khalil’s claims either. That provision applies
to claims “arising from the decision or action by the Attorney
General to commence proceedings, adjudicate cases, or
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execute removal orders.” 8 U.S.C. § 1252(g). After enacting
§ 1252(g), Congress transferred immigration enforcement
authority from the Attorney General to the Secretary of
Homeland Security (“DHS Secretary’). 8 U.S.C. § 1103(a); 6
U.S.C. § 202. Accordingly, § 1252(g) applies to actions taken
by the DHS Secretary. But section 1252(g) “does not sweep
broadly” and “reaches only these three specific actions.” Tazu
v. Att’y Gen., 975 F.3d 292, 296 (3d Cir. 2020); see also Reno
v. Am.-Arab Anti-Discrimination Comm. (“AADC”), 525 U.S.
471, 482 (1999) (“The provision applies only to three discrete
actions that the [DHS Secretary] may take.”).

Because of the specific limitations in § 1252(g)’s text,
the Supreme Court has “rejected as ‘implausible’ the
Government’s suggestion that § 1252(g) covers ‘all claims
arising from deportation proceedings’ or imposes ‘a general
jurisdictional limitation.”” Dep’t of Homeland Sec. v. Regents
of the Univ. of Cal., 591 U.S. 1, 19 (2020) (quoting AADC, 525
U.S. at 482). Although “many other decisions or actions . . .
may be part of the deportation process,” they do not fall within

the provision’s scope. A4ADC, 525 U.S. at 482.

The government contends that § 1252(g) applies
because Khalil is challenging the DHS Secretary’s decision to
commence proceedings against him. The government is
incorrect.  Khalil challenges the Secretary of State’s
determination that his expressive activity compromises
compelling United States foreign policy interests. He also
challenges the government’s Policy of targeting pro-

27



Palestinian activists as the subjects of the Secretary of State’s
determinations. These are not challenges to any decision or
action by the DHS Secretary. Moreover, as the District Court
explained, the Secretary of State’s determination preceded the
DHS Secretary’s exercise of discretion to commence
proceedings against Khalil. And I would join our sister circuits
that have held “§ 1252(g) does not bar review of the actions
that occurred prior to any decision to ‘commence
proceedings.”” Wong v. United States, 373 F.3d 952, 965 (9th
Cir. 2004); see also United States v. Hovsepian, 359 F.3d 1144,
1155 (9th Cir. 2004) (“The district court may consider a purely
legal question that does not challenge the [DHS Secretary]’s
discretionary authority, even if the answer to that legal
question . . . forms the backdrop against which the [DHS
Secretary] later will exercise discretionary authority.”); Madu
v. Att’y Gen., 470 F.3d 1362, 1368 (11th Cir. 2006) (“While
this provision bars courts from reviewing certain exercises of
discretion by the [DHS Secretary], it does not proscribe
substantive review of the underlying legal bases for those
discretionary decisions and actions.”).

The government argues the Rubio determination and the
DHS Secretary’s decision to bring removal proceedings are
inextricably intertwined such that § 1252(g) strips jurisdiction
over challenges to both. But we must read § 1252(g)
“narrow[ly].” AADC, 525 U.S. at 487. And while the Rubio
determination was a precursor to the DHS Secretary’s decision
to commence removal proceedings, the two actions are
distinct. Only the DHS Secretary exercises prosecutorial
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discretion when she decides to commence removal
proceedings. So only that action is covered by § 1252(g). See
id. at 485 n.9 (stating that § 1252(g) “was directed against a
particular evil: attempts to impose judicial constraints upon
prosecutorial discretion™).

* * *

Khalil claims that the government violated his
fundamental constitutional rights. He has also alleged—and
proven—irreparable injuries during his detention. Precedent
and principles of statutory interpretation lead me to conclude
that “it 1s most unlikely that Congress intended to foreclose all
forms of meaningful judicial review” over his claims. McNary,
498 U.S. at 496. 1 would hold that the INA does not strip the
District Court of jurisdiction over Khalil’s claims, so I would
address the merits of the District Court’s orders granting Khalil
preliminary injunctive relief and authorizing his release from
detention. I respectfully dissent.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JOSEFINA DOE, et al.,

Plaintiffs, Civil Action No. 3:24-cv-0259

V. Judge Stephanie L. Haines
Magistrate Judge Patricia L. Dodge
U.S. DEPARTMENT OF
HOMELAND SECURITY, et al.,

N N N N N N N N N N

Defendants.

REPORT AND RECOMMENDATION
I. RECOMMENDATION

It is respectfully recommended that Defendants’ partial Motion to Dismiss (ECF No. 82)
be granted in part and denied in part.
II. REPORT

A. Relevant Procedural History

The American Friends Service Committee, Immigrant Rights Program (“AFSC”) is a state-
funded organization that offers free legal advice and representation to indigent New Jersey
residents facing deportation proceedings. Josafina Doe, Isabela Doe, Commor Jerome Welch,
Felipe Niomar Martinez Ortiz, and Jose Doe (“Individual Plaintiffs) are noncitizen individuals
who were previously taken into custody by U.S. Immigration and Customs Enforcement (“ICE”)
and detained at Moshannon Valley Processing Center (“MVPC”). At the time of their detention,
each of the Individual Plaintiffs had a criminal charge pending against them in New Jersey
Superior or Municipal courts.

AFSC and the Individual Plaintiffs, on behalf of themselves and all others similarly
situated, (collectively “Plaintiffs””) commenced this action by filing a complaint and motion for

class certification in the U.S. District Court for the District of New Jersey. (ECF Nos. 1, 2.) The
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Complaint names ICE, the U.S. Department of Homeland Security (“DHS”), and various officials
of both agencies (collectively “Defendants™) as defendants. !

Plaintiffs’ claims stem from MVPC’s alleged “policy or practice” of refusing to allow
detainees to attend their own state court criminal proceedings via telephone or video-conferencing
technology. In Count I, Plaintiffs and the putative class allege that Defendants’ policy disallowing
remote participation in state criminal proceedings violated the First, Fifth, and Sixth Amendment
rights to court access. (ECF No. 1 99 173-79.) Count II, brought only by AFSC, alleges the policy
violates due process. (/d. 9 180-85.) Counts III and IV, each of which is brought by Plaintiffs and
the putative class, seek relief under two separate provisions of the Administrative Procedure Act
(“APA™). (Id. 19 186-99.)

Shortly after the Complaint was filed, Defendants moved to have the case transferred to
the Western District of Pennsylvania. (ECF No. 28.) The New Jersey district court granted
Defendants’ motion and the case was transferred on October 30, 2024. (ECF No. 43.)

Plaintiffs sought a preliminary injunction to “enjoin[] Defendants from depriving all
Putative Class members of their right to virtual appearance in criminal court proceedings.” (ECF
No. 30-1 at 18.) The motion was briefed and oral argument was held before the Honorable
Stephanie L. Haines. (ECF Nos. 60, 66, 71, 73.) Judge Haines granted Plaintiffs’ request on
January 31, 2025, and ordered that MVPC immediately function in compliance with the tenets of
the Constitution. (ECF Nos. 76, 77.)

Defendants moved for clarification as to the scope of the preliminary injunction order and

its day-to-day application at MVPC. They also asked that the Court stay implementation of the

! The named defendants in this action are DHS; ICE; Kristi Noem, Secretary of the DHS; Todd M. Lyons,
Acting Director of ICE; Marco Charles, Acting Executive Associate Director of ICE’s Enforcement and
Removal Operations; Brian McShane, Acting Field Office Director for the ICE Philadelphia Field Office;
and Francis Kemp, Assistant Field Office Director for the ICE Philadelphia Field Office.

2
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order until a class had been certified. (ECF No. 81.) By opinion dated March 28, 2025, Judge
Haines granted Defendants’ motion for clarification, stating:
After hearing argument on the preliminary injunction motion, the Court found for

Plaintiffs and against Defendants, issued a judgment that MVDC’s policies and
practices are unlawful, and granted an injunction that demands the following:

e Defendants honor writs that require in-person proceedings;

e Defendants virtually produce individuals via video conference;

e Defendants authorize and support GEO!?' in the purchase and
maintenance of sufficient technology; and

e Defendants be monitored to comply with Court’s orders.

(ECF No. 102 at 4.) The opinion further clarified:
The Court finds that the Preliminary Injunction Order (ECF No. 77) applies to the
putative class. The case will NOT be stayed pending resolution of class
certification. The Court declines to opine on technology or scheduling conflicts at
MVDC.
(Id. at 7.)*
Defendants moved to partially dismiss the Complaint pursuant to Rules 12(b)(1) and
12(b)(6) on February 14, 2024. (ECF No. 82.) The motion has been fully briefed (ECF Nos. 84,
86, 95, 97) and oral argument was held before the undersigned on May 20, 2025. (ECF No. 110.)

B. Facts Alleged in the Complaint*

According to the Complaint, MVPC is an ICE detention center located in Philipsburg,
Pennsylvania with the capacity to hold 1,878 detainees. (ECF No. 1 99 38-39.) Because there is
only one operational immigration detention facility within the state of New Jersey, the majority of

noncitizens taken into ICE custody in New Jersey are housed at MVPC. (Id. 99 43-45.) ICE

2 According to the Complaint, the GEO Group is “a private for-profit prison corporation” that contracted
with ICE to operate MVPC. (ECF No. 1 q940-42.)

3 Defendants appealed both the order granting the preliminary injunction and the clarification order. As of
today’s date, both appeals remain pending in the Third Circuit.

4 The Complaint, which goes on for some length, contains a number of facts and allegations. Only those
factual allegations relevant to the disposition of Defendants’ motion to dismiss are recounted here.

3
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typically apprehends these individuals immediately after they have been arrested or involved in
some other interaction with the New Jersey criminal justice system. (/d. 9§ 45.) The Complaint
alleges that the percentage of individuals apprehended in New Jersey and transferred to MVPC
with unresolved criminal matters is nearly double the national average. (Id. 4 47.)

Almost all of the individuals detained at MVPC are required to appear in immigration court
for custody and removal proceedings. Because the immigration court is physically located in
Elizabeth, New Jersey, these proceedings are conducted remotely. MVPC staff is responsible for
arranging virtual production for each appearance. (/d. § 63.) MVPC detainees are regularly given
access to telephones, tablets, and Virtual Attorney Visitation (“VAV™) Booths to facilitate their
participation in immigration and certain family court proceedings. (/d. 49 59-62.) MVPC detainees
are not permitted to use this same technology to participate remotely in New Jersey state court
criminal proceedings, however. (/d. 9 3, 50.) Detainees are also prevented from using telephones
or other technology to notify New Jersey courts or counsel that they will be unable to appear at
previously scheduled proceedings or to facilitate a resolution of unresolved charges. (/d. § 51.)

Each of the Individual Plaintiffs was charged with a criminal offense in New Jersey that
triggered their apprehension and detention by ICE. All were taken to MVPC while their state
criminal charges remained pending. The challenged policy was in effect at MVPC during the
pendency of the Individual Plaintiffs’ detention and they were therefore unable to appear or
participate in their New Jersey criminal proceedings via telephone or video-conferencing
technology. See id. 9 18-22. As summarized by the Complaint:

Defendants’ Refusal Policy and Practice has created a vicious, bureaucratic cycle.

ICE detains the individual following a finding that it is appropriate to do so given

open criminal charges pending in a State court; the individual cannot resolve those

very criminal charges while in detention due to the Refusal Policy and Practice; and

the individual cannot secure release from Moshannon given the continued
pendency of those same unresolved charges.
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(Id. g 119.)

Rather than appear virtually in state court, MVPC detainees with pending New Jersey
criminal charges must be issued a writ for in-person production by a state court judge. As alleged
in the Complaint:

If such a writ is issued, [New Jersey] must dispatch law-enforcement personnel to

pick up from, and return the individual to, Moshannon (at least an eight-hour,

round-trip drive), regardless of expense; and the [New Jersey] must detain, and pay

for the detention of, the individual, even if a State-court judge had already found

there is no basis for detention. In practice, of course, this rarely happens — it is not

realistic, feasible, or possible that [New Jersey] and municipal entities will expend

their limited resources in this fashion, and for all of the people with unresolved

criminal charges transferred by Defendants to Moshannon.

(Id. 9 6.) There is no exception to the writ requirement for indigent individuals who have not yet
been appointed counsel, thus requiring many detainees to attempt to navigate the writ process pro
se. (Id. 9 57.)

According to the Complaint, the conditions® to obtain an in-person writ are “never met”
with respect to appearances in Municipal Court (/d. 4 57), and are “seldom met” in Superior Court
(Id. 4 53.) Most New Jersey criminal cases have at least some proceedings held in Municipal Court
(Id. 9 75). All Municipal Court initial appearances are virtual and judges then have discretion as
to whether subsequent matters will be conducted virtually or in person. (Id. 4 79.) As a result:

Based on a survey of municipal court websites, at least 158 (or 37%) of the 418

municipal courts in New Jersey hold only virtual proceedings. An additional 83 (or

20% are primarily virtual. Only 14 (or 3%) of the municipal courts in New Jersey

indicate that they are only in person.

(Id. 9 80.)

3 The “conditions” are characterized by the Complaint as (1) a state court judge issuing the writ; and (2)
the state “consenting to expend enormous resources to travel the long distance to retrieve, house, and then
return them to ICE custody in Moshannon.” (/d. q 52.)

5
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Aside from the alleged harm to detained individuals, the Complaint alleges that MVPC’s
policy harms AFSC directly by routinely forcing it to divert its resources to resolving matters
outside the scope of its representation of clients in immigration court. (Id. 9§ 139.) For example,
AFSC attorneys ‘“‘are frequently forced to insert themselves into the State-court criminal
proceedings in their clients’ stead to negotiate standard procedural requirements, like appointment
of public defense counsel, and to appear as friends of the court and explain the impact of [MVPC’s
policy].” (Id. 9 146.) Situations such as this prevent AFSC from accomplishing its organizational
mission of serving indigent noncitizens in immigration detention and removal proceedings. (/d. 9
150-57.)

C. Legal Standard

“A challenge to subject matter jurisdiction under Rule 12(b)(1) may be either a facial or
factual attack.” Davis v. Wells Fargo, 824 F.3d 333, 346 (3d Cir. 2016). A facial challenge is made
without “disputing the facts alleged in the complaint, and it requires the court to ‘consider the
allegations of the complaint as true.’” Id. (quoting Mortensen v. First Fed. Sav. & Laon Ass 'n, 549
F.2d 884, 891 (3d Cir. 1977)). A factual challenge attacks the “factual allegations underlying the
complaint’s assertion of jurisdiction, either through the filing of an answer or ‘otherwise
present[ing] competing facts.”” Id. (citing Const. Party of Pa. v. Aichele, 757 F.3d 347, 358 (3d
Cir. 2014)).

A complaint may be dismissed in whole or in part for “failure to state a claim upon which
relief can be granted.” Fed. R. Civ. P. 12(b)(6). To overcome a Rule 12(b)(6) motion, the complaint
must contain “enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads
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factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

To decide a Rule 12(b)(6) motion, the court must “accept all factual allegations as true,
construe the complaint in the light most favorable to the plaintiff, and determine whether, under
any reasonable reading of the complaint, the plaintiff may be entitled to relief.” Fowler v. UPMC
Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (quoting Phillips v. Cty. of Allegheny, 515 F.3d 224,
233 (3d Cir. 2008)). While “accept[ing] all of the complaint’s well-pleaded facts as true,” the court
“may disregard any legal conclusions.” Id. at 210-11. “Though ‘detailed factual allegations’ are
not required, a complaint must do more than simply provide ‘labels and conclusions’ or ‘a
formulaic recitation of the elements of a cause of action.”” Davis v. Abington Mem’l Hosp., 765
F.3d 236, 241 (3d Cir. 2014) (quoting Twombly, 550 U.S. at 555).

In assessing the sufficiency of a complaint, a court must therefore: (1) outline the elements
the plaintiff must plead to state a claim for relief; (2) peel away any conclusory allegations that are
not entitled to the assumption of truth; and (3) look for well-pled factual allegations, assume their
veracity, and determine whether they plausibly give rise to an entitlement to relief. Bistrian v. Levi,
696 F.3d 352, 365 (3d Cir. 2012). This plausibility determination is “a context-specific task that
requires the reviewing court to draw on its judicial experience and common sense.” Igbal, 556 US
at 679.

D. Discussion

1. Claims asserted by Individual Plaintiffs

Defendants assert that since the filing of this Complaint, four of the five Individual
Plaintiffs were virtually produced for proceedings in New Jersey criminal courts. These four

Plaintiffs have since been released from MVPC and are no longer in ICE custody. Defendants
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argue that the individual claims asserted by the now-released Plaintiffs must be dismissed as moot
because there is no longer a live controversy and it would be impossible for the Court to grant any
effectual relief. (ECF No. 82 at 12-14.)

Plaintiffs concede that four of the Individual Plaintiffs have been released but dispute the
mooting of their claims. They argue that a putative class representative’s claim does not become
moot simply because, at some point after the initial filing, the challenged practice no longer
implicates that individual due to a change in circumstances. Instead, they argue that “special
mootness rules” apply. (ECF No. 95 at 16-20.)

“Generally speaking, a case will become moot ‘when . . . the parties lack a legally
cognizable interest in the outcome.’” Richardson v. Dir. Fed. Bur. of Prisons, 829 F.3d 273, 278
(3d Cir. 2016) (quoting U.S. Parole Comm’n v. Geraghty, 445 U.S. 388, 396 (1980) (alteration in
original). Mootness is generally more flexible than the other Article III justiciability requirements,
particularly in the context of class action litigation. /d. “A plaintiff who brings a class action
presents two separate issues for judicial resolution. One is the claim on the merits; the other is the
claim that he is entitled to represent a class.” Rosetti v. Shalala, 12 F.3d 1216, 1226 (3d Cir.
1993) (quoting Geraghty, 445 U.S. at 404). The Third Circuit has found “that ‘[i]n the class action
context, special mootness rules apply’ for determining at what point in time a named plaintiff must
still have a personal stake in the litigation to continue seeking to represent a putative
class action.” Richardson, 829 F.3d at 278-79 (quoting Brown v. Phila. Hous. Auth.,350 F.3d 338,
343 (3d Cir. 2003)). “[C]lass claims can breathe life into an otherwise moot case for they ‘allow a
plaintiff to continue seeking class certification in certain circumstances even though his individual
claim for relief has become moot.”” Gayle v. Warden Monmouth Cnty. Corr. Inst., 838 F.3d 297,

305 (3d Cir. 2016) (quoting Richardson, 829 F.3d at 279).
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In the instant case, Defendants ask the Court to dismiss as moot the individual claims of
the four Plaintiffs who have been released from MVPC. Plaintiffs respond that because the four
released Plaintiffs had a personal stake in the outcome of the litigation at the outset, they can
therefore serve as putative class representatives. While the Court agrees with Plaintiffs, this speaks
only to the now-released Plaintiffs’ continued ability to assert claims on behalf of the putative
class. See Gayle, 838 F.3d at 305 (“[S]o long as a plaintiff files a motion to certify a class when he
still has a live claim, the mooting of that claim while the motion is pending precludes the court
from reaching the merits but does not preclude it from deciding the certification motion.”).

The released Plaintiffs’ individual claims, however, are indeed moot. The four released
Plaintiffs are no longer detained at MVPC and are not subject to the challenged policy. The Court
is therefore unable to grant these Plaintiffs any effectual relief on their individual claims. As a
result, it is recommended that their individual claims be dismissed.

2. Failure to state a claim — Count |

The constitutional right to challenge a conviction and conditions of confinement is well-
established. “To state a claim for denial of access to the courts, an inmate must allege both that he
was denied ‘the tools needed in order to challenge the conditions of his confinement’ and that an
actual injury resulted.” Rivera v. Monko, 37 F.4th 909, 915 (3d Cir. 2022) (quoting
Lewis v. Casey, 518 U.S. 343, 355 (1996) (cleaned up). To plead “actual injury” in this context,
the plaintiff “must show that his or her exercise of the right . . . of accessing the courts to secure
judicial relief, has been infringed in some consequential way.” Jones v. Brown, 461 F.3d 353, 359
(3d Cir. 2006).

Defendants argue that Count I fails to state a claim because there is no right to virtual

production under the First, Fifth, or Sixth Amendments. Instead, the only requirement is that
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Plaintiffs have the ability to access the courts. Because MVPC has an in-person writ system that
would allow Plaintiffs to appear at New Jersey criminal proceedings in person, Defendants argue
that they have satisfied their constitutional obligations.

Similarly, Defendants contend that MVPC’s in-person writ system also satisfies Plaintiffs’
constitutional right to access the courts with respect to state courts operating on a fully or primarily
virtual basis. According to Defendants, if New Jersey wants its criminal charges to proceed and be
adjudicated, the state must accommodate MVPC’s policy by conducting in-person proceedings in
all criminal matters. Defendants maintain that the responsibility of arranging and transporting
MVPC detainees to and from all such criminal proceedings falls solely to New Jersey.

At the motion to dismiss stage, the Court must accept all well-pleaded factual allegations
as true and resolve all reasonable inferences in Plaintiffs’ favor. Notwithstanding Defendants’
arguments, the Complaint alleges that MVPC’s in-person writ system does not work and is almost
impossible to navigate if an individual is proceeding pro se. Among other things, the Complaint
alleges that MVPC’s policy denies Plaintiffs and the putative class the ability to attend initial
appearances in which public defense counsel is appointed; challenge evidence against them;
confront their accusers; hear testimony regarding their alleged conduct; allocate or enter plea
agreements that may impact their immigration case; and participate in sentencing proceedings.
This denial, in turn, prolongs detention and often negatively impacts immigration proceedings. See
ECF No. 1 94 68, 173-79.

These allegations are sufficient at this early stage of the litigation to plausibly state a claim
for denial of access to the courts. The Complaint properly alleges that in-person writs are
functionally unavailable in many instances and that denial of virtual access deprives Plaintiffs of

their rights under the First, Fifth, and Sixth Amendments in a meaningful and consequential way.

10
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It is therefore recommended that Defendants’ motion be denied as to Count 1.

3. Claims asserted by AFSC

Defendants argue that AFSC fails to state a claim in Counts I, I, and IV because the injuries
alleged are attributable only to AFSC’s clients rather than to AFSC itself. They contend that AFSC
failed to identify any constitutionally protected organizational liberty or property interest and show
that such interest was impacted by their clients’ inability to access proceedings remotely. (ECF
No. 82 at 31-34.)

Despite Defendants’ argument to the contrary, however, the Complaint clearly alleges that
AFSC expended significant resources and suffered reputational harm as a result of MVPC’s policy
barring AFSC clients from appearing remotely in New Jersey courts. In ruling on the preliminary
injunction, Judge Haines also reached a similar conclusion:

Likewise, the Court finds AFSC has also been harmed by MVDC's actions. AFSC

states that it has had to stretch its resources beyond its mission of immigration

representation. It has had to expend time training staff in criminal matters that it

would not usually handle. In turn, it has been unable to represent its clients as it

would otherwise, and it has lost the confidence of the public and its clients.

(ECF No. 76 at 13.) Defendants’ argument is similarly unpersuasive here, as AFSC has allege an
injury separate from that of its clients.

Defendants also reassert their argument that Count II is barred by 8 U.S.C. § 1252. (ECF
No. 82 at 34-37.) Judge Haines previously rejected this argument outright:

The Court finds this argument unpersuasive. Section 1252 applies to judicial review of

order of removal. The allegations here are separate and apart from removal proceedings.

Plaintiffs argue a deprivation of constitutional rights as it pertains to criminal proceedings.

In fact, in support of their case, Defendants argue that criminal hearings are wholly separate

from immigration matters and that is why the hearings are not the responsibility of MVDC.

The argument here is that detainees are being denied constitutional rights when denied
access to the New Jersey criminal proceedings. Section 1252 has no influence in this case.

11
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(ECF No. 76 at 14.) The Court recognizes that a decision on a preliminary injunction is certainly
not dispositive with respect to Defendants’ motion to dismiss. Univ. of Texas v. Camenisch, 451
U.S. 390, 395 (1981) (“As a general rule, decisions on preliminary objections do not constitute law
of the case and the parties are free to litigate the merits during later phases.”) Because the factual
landscape is identical to when this issue was first presented to Judge Haines, however, the Court
finds her opinion instructive and similarly concludes that § 1252 does not apply.

Therefore, because AFSC has properly alleged an injury separate from that of its clients,
and because § 1252 has no influence in this case, it is recommended that Defendants’ motion be
denied as to the claims asserted by AFSC in Counts I, II, and IV.

III. CONCLUSION

For these reasons, it is respectfully recommended that Defendants’ partial Motion to
Dismiss (ECF No. 82) be GRANTED such that the individual claims asserted by the Individual
Plaintiffs who have since been released from MVPC are dismissed. It is further recommended that
Defendants’ partial Motion to Dismiss be otherwise DENIED.

IV. NOTICE

Pursuant to the Magistrate Judges Act, 28 U.S.C. § 636(b)(1)(B) and (C), and Rule 72.D.2
of the Local Civil Rules, the parties may, within (14) days, file objections to this Report and
Recommendation. Failure to do so will waive the right to appeal. Brightwell v. Lehman, 637 F.3d

187,193 n.7 (3d Cir. 2011).

Dated: August 18, 2025 /s/ Patricia L. Dodge
PATRICIA L. DODGE
UNITED STATES MAGISTRATE JUDGE
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ACLU

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

Pennsylvania
July 10, 2024

Officer Shoba Sivaprasad Wadhia

Office for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
Compliance Branch, Mail Stop #0190
2707 Martin Luther King, Jr. Ave., SE
Washington D.C. 20528-0190

VIA EMAIL TO: CRCLCompliance@hg.dhs.gov

Re:  Egregious and Unconstitutional Conditions of Confinement at the Moshannon Valley
Processing Center

***This complaint includes violations of the Rehabilitation Act of 1973. Please submit to the
Section 504 division pursuant to 6 C.F.R. § 15.70.***

Dear Officer Sivaprasad Wadhia:

ICE and GEO staff repeatedly and systematically deny language access and access to
medical and mental health care services to persons held in ICE custody at the Moshannon Valley
Processing Center (“Moshannon”), a private detention facility owned and operated by The GEO
Group, Inc. (“GEQO”). In addition, staff subject individuals detained at Moshannon to pervasive
race discrimination. Since the rushed re-opening of Moshannon, previously a troubled Bureau of
Prisons (“BOP”) facility, as an ICE detention center, ICE and GEO have consistently fallen short
of their obligations to provide a safe environment for the people in their custody, as mandated by
the Constitution and the Agency’s own administrative regulations. Instead of addressing historical
and acute shortcomings in the provision of language access and medical care, and in addressing
discrimination, the facility has instead engaged in acts of apparent retaliation, including the
overuse of solitary confinement.

Participants in this complaint include Jhordy, Jose, Alvan, Catherine, Jason, and Damar as
individual complainants. Two (2) additional individuals, Jane and Juan, are submitting declarations
in support of this complaint. Because of fears of and actual retaliation by ICE and Moshannon
staff, some of the Participants are proceeding pseudonymously. Participants detail their personal
experiences of how ICE and Moshannon staff routinely fail to provide interpretation or translation
services, or any information on the right to obtain those services and how to do so, leaving persons
with Limited English Proficiency (“LEP”) unable to communicate with those around them and
unable to understand the rules and procedures or commands of Moshannon staff, unless another
person in detention intervenes with the needed interpretation and translation assistance. As a result,


mailto:CRCLCompliance@hq.dhs.gov

persons with LEP often suffer disproportionate or unwarranted disciplinary procedures, with no
meaningful access to grievance or appeal procedures. Participants also detail how ICE and Geo
staff fail to provide timely and adequate medical services for both acute and long-term medical
needs, and routinely seek to evade their obligations to provide care by shifting responsibility
between ICE and Geo. As is the case in all aspects of life at Moshannon, denial of language access
further compounds individuals’ difficulties in access to timely and adequate medical care. In
addition, Participants detail both implicit and explicit forms of race discrimination at the hands of
Moshannon staff, which are compounded by the disproportionate length of detention people ICE
identifies as other than Caucasian, and particularly those ICE identifies as Black, and the harms
that ensue.

Participants also describe how mistreatment by the ICE and Geo staff at Moshannon within
the prison-like environment in which the facility is run, creates an oppressive environment. Recent
events at Moshannon, including the attempted escape of a person detained at Moshannon in late
Fall 2023, the December 2023 death of an individual while he was being held in solitary
confinement, and a large, violent fight leading to serious injuries of at least three individuals led
to increased reports of excessive and arbitrary security tactics by guards, and a heightened climate
of hostility and fear. Alvan, Jose, Catherine, and Jason all experienced disciplinary actions —
including placement in isolated segregation — in response to raising and filing grievances or
seeking care following assaults. This backdrop of retaliation, the use of solitary confinement or
isolation, and oppressive treatment discourages individuals from seeking services to which they
are entitled, filing grievances, and pursuing their immigration claims.

Participants have shown immense courage, bravery, and selflessness in choosing to be a
part of this complaint. We are grateful to them and all other people who have chosen to speak out
about their experiences at Moshannon in ICE detention.

Participants are represented in this complaint by the American Civil Liberties Union of
Pennsylvania (“ACLU-PA”), Detention and Deportation Defense Initiative, Legal Services of New
Jersey (“DDDI LSNJ”), and the Transnational Legal Clinic of the University of Pennsylvania
Carey Law School (“TLC Penn Carey Law”).

The American Civil Liberties Union of Pennsylvania (ACLU-PA) is a nonprofit,
nonpartisan organization dedicated to the principles of liberty and equality embodied in the
Constitution and this nation’s civil rights laws. Since its founding, the ACLU-PA has been
deeply committed to ensuring that citizens and noncitizens alike receive the due-process
protections afforded to them by the United States Constitution and to seeking redress for
civil liberties violations committed by government officials.

Legal Services of New Jersey (LSNJ) is a nonprofit organization that coordinates the
statewide Legal Services system, which provides free legal assistance to low-income New
Jerseyans for their civil legal problems. Through its work, LSNJ strives to secure
substantive and procedural justice for those living in poverty. For over 50 years, LSNJ has
worked tirelessly to protect the rights of low-income New Jersey residents in all areas of
civil law—including immigration. LSNJ’s Immigration Representation Project has been



providing direct representation to detained and non-detained individuals in immigration
proceedings since 1998.

The Transnational Legal Clinic is an immigration and international human rights legal
clinic operating within the Gittis Legal Clinics at the University of Pennsylvania Carey
Law School. Law student representatives, working under the supervision of law school
faculty who are licensed attorneys, provide direct representation of individuals in
affirmative and defensive immigration proceedings in seeking humanitarian forms of
immigration relief. In addition, law students in the clinic engage in systemic advocacy at
the local, regional, and international level to address recognized international human rights
violations within systems of immigration enforcement and migration management.
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L. BACKGROUND
a. The Moshannon Valley Processing Center

The Moshannon Valley Processing Center (“Moshannon”), located in in Philipsburg
(Clearfield County) is one of three ICE detention facilities in Pennsylvania and the only dedicated
immigration facility in the state. It is also the only privately owned and operated ICE detention
facility in Pennsylvania.' Since 2010, a private corporation, GEO Group, has operated the facility.
Moshannon’s average daily population is 1,225, with a capacity of 1,878 individuals,® making it
the largest ICE detention center in the northeastern United States and one of the largest in the
nation.

Moshannon was initially opened in 2006 for use as a federal prison pursuant to a contract
with the BOP. From its inception, conditions of confinement, including substandard medical care
and negligence by facility staff, were repeatedly the subject of litigation.* In 2016, the Department
of Justice (“DOJ”) announced that the federal government would begin reducing its use of private
prisons, citing declining prison populations and comparatively poor services and safety at private
facilities.” Shortly before the President issued an Executive Order explicitly directing the
termination of private prison contracts,® the contractual relationship between the BOP and GEO’
ended, and the facility closed on March 31, 2021.%

Just five months later, in September 2021, ICE entered into an agreement with GEO to
reopen Moshannon as an immigration detention facility.” The reopening was met with widespread

' DEP’T OF HOMELAND SEC. OFF. OF IMMIGR. DET. OMBUDSMAN (“OIDO”), OIDO INSPECTION: MOSHANNON VALLEY
PROCESSING CENTER 3 (2022), https://www.dhs.gov/sites/default/files/2022-
10/0ID0O%20Final%20Inspection%20Report%20-%20Moshannon%20Valley%20Processing%20Center 2.pdf
[hereinafter OIDO REPORT].

2 Detention Facilities Average Daily Population, SYRACUSE TRAC IMMIGRATION (as of April 1, 2024),
https://trac.syr.edu/immigration/detentionstats/facilities.html. According to TRAC data, only 8 facilities (located in
Georgia, Mississippi, Louisiana, Texas, Arizona, and California) have larger average daily populations. /d.

3 OIDO REPORT, supra note 2, at 3. Since its opening in December 2021, with a population of 68, the number of
individuals has been on a consistent and steady rise, reaching a population of just over 900 in December 2022, and an
average daily population of 1,189 in December 2023. TRAC IMMIGRATION, supra note 2.

4 See, e.g., Perez-Barron v. United States, 480 F. App’x 688, 689-690 (3d. Cir. 2012) (summary order) (alleging that
Moshannon staff failed to provide adequate medical care for severe chronic head pain caused by a traumatic injury,
prescribing only Motrin, failing to examine plaintiff’s skull, and ignoring the advice of the plaintiff’s general doctor
that he may need reconstructive surgery); Cerome v. Moshannon Valley Corr. Ctr., No. 09-2070, 2010 WL 4948940,
at *1 (3d Cir. Dec. 7, 2010) (outlining that staff allowed prisoners to attack and brutalize the plaintiff and other Black
people because of their race).

5 U.S. DEPT OF JUST, PHASING OUT OUR USE OF PRIVATE PRISONS (Aug. 18, 2016),
https://www.justice.gov/archives/opa/blog/phasing-out-our-use-private-prisons.

¢ Exec. Order No. 14006, 86 Fed. Reg. 7483 (Jan. 29, 2021).

7 On August 12, 2010, Cornell Companies was acquired by GEO, the private for-profit prison corporation that
presently owns and operates Moshannon under contract with ICE. THE GEO GROUP, The Geo Group Closes 3730
Million Merger with Cornell Companies (Aug. 12, 2010), https://investors.geogroup.com/static-files/b0fd7¢43-9224-
46ae-ac4c-bf21ffcaf7ch.

8 OIDO Report, supra note 2, at 3.

9 Jessica Shirey, Moshannon Valley Correctional Facility to Reopen as ICE Center, GANTNEWS (Sept. 29, 2021),
https://gantnews.com/2021/09/29/moshannon-valley-correctional-facility-to-reopen-as-ice-center/.



criticism'® and reports of substandard conditions at the facility have continued. For instance, in
2022, the DHS Office of the Immigration Detention Ombudsman (“OIDO”) issued a report
following an announced inspection of Moshannon. The OIDO Report found that the facility fell
short of many standards mandated for ICE facilities under the Agency’s Performance-Based
National Detention Standards 2011, Rev. 2016 (“PBNDS”),!'! including medical care and staffing,
medical emergency preparedness, language access, and staff communications. '?

More recently, in June 2023, the Department of Homeland Security (“DHS”)’s Office of
Civil Rights and Civil Liberties (“CRCL”) submitted a summary of recommendations to ICE
following a separate onsite investigation at Moshannon.'* Of the 23 recommendations, ICE only
accepted nine in their entirety. Because ICE did not concur with 13 out of the 23 recommendations
and only those to which it concurred are made public, there is a limited picture available to the
public regarding CRCL’s recommendations. But the recommendations that are public are deeply
troubling. CRCL noted, “[f]or a facility that had only recently begun housing ICE detainees as of
November 2021, it had a number of reported use of force incidents and sexual assault
allegations,”'* and found that incident reports failed to address “unsafe and avoidable takedown
techniques.” CRCL, like OIDO, also raised language access concerns, noting that facility staff at
Moshannon relied on noncitizens to translate and interpret for them when a language-proficient
staff member was unavailable.!> The CRCL investigation also uncovered that while there was a
male staff member dedicated to interpretation services, seemingly for Spanish, the women detained
at Moshannon for whom Spanish was the primary language had not received interpretation
assistance, and were unaware of any dedicated staff member to facilitate language access.'®
Moshannon is also currently under investigation for a death-in-custody that occurred in December
2023."7

10 Letter from 220 Organizations, to President Biden and Secretary Mayorkas (Oct. 8, 2021) (on file with Detention

Watch Network),
https://www.detentionwatchnetwork.org/sites/default/files/Stop%20ICE%20Expansion%200rg%20Sign%200n_10.
8.21.pdf.

1'U.S. IMMIGR. & CUSTOMS ENF’T, PERFORMANCE-BASED NATIONAL DETENTION STANDARDS (2011), Rev. 2016,
https://www.ice.gov/doclib/detention-standards/2011/pbnds2011r2016.pdf [hereinafter U.S. IMMIGR. & CUSTOMS
ENF’T, PBNDS].

12 OIDO REPORT, supra note 2, at 4.

13 DEP’T OF HOMELAND SEC. OFF. FOR CIV. RTS. AND CIV. LIBERTIES, SUMMARY OF CRCL’S RECOMMENDATIONS AND
ICE’s RESPONSE, MOSHANNON VALLEY PROCESSING CENTER (Jun. 23, 2023),
https://www.dhs.gov/sites/default/files/2024-

04/23 090 crcl close_summary ice calhoun county correctional center 508 final.pdf.

4 DEP’T OF HOMELAND SEC. OFF. FOR CIV. RTS. AND CIv. LIBERTIES, KEY CIVIL RIGHTS FINDINGS AND
RECOMMENDATIONS SPOT-CHECK AT MOSHANNON VALLEY PROCESSING CENTER, COMPLAINT NO. 003761-22-ICE
(Nov. 8, 2022), https://www.documentcloud.org/documents/24459971-crcl-movalley-response-2024-crfo-00086-
responsive-mar-6-2024, at p. 1.

SId,pp.6-17.

6 1d, p. 7.

7Rian Bossler, Death investigation underway at Clearfield County ICE facility, WTAJ (Dec. 12, 2023)
https://www.wtaj.com/news/local-news/death-investigation-underway-at-clearfield-county-ice-facility/.



Moshannon is one of twelve ICE detention facilities that houses more than 1,000
noncitizens in detention.!® It is the only one in the northeast.!” ICE has detained at least 10,309
individuals at Moshannon from January 2022 through April 2024.2° While 2,005 of those
individuals were detained locally in Pennsylvania, most people were picked up throughout the
region. The largest share of people, 2,755 individuals, were apprehended in New Jersey, with
significant numbers coming from New York (764), Texas (756), Maryland (736), Arizona (587),
Massachusetts (548), West Virginia (394), Delaware (282), and Virginia (221). The citizenship of
origin for the vast majority of individuals at Moshannon is a country in Latin America or the
Caribbean — 83.27%. While 79% of people were apprehended by ICE’s Enforcement and Removal
Operations, 13% of individuals were first brought into custody by Customs and Border Protection.
More than 97% of people detained at Moshannon were labeled as male, inclusive of seven people
identified as transgender, with only 263 people labeled as female. The stark reality of ICE detention
is reflected in numbers: the majority of people—6,072 individuals, or 68% of people—were only
released from detention at Moshannon because they were deported. Overall, individuals detained
at Moshannon spent an average of 72 days in detention. However, according to ICE’s data, the
length of detention varied by race, with people identified as Black or Asian or Pacific Islander
spending far more time overall in detention (inclusive of transfers between facilities) than people
identified by ICE as other races.

ICE’s decision to contract with GEO for the detention of immigrants at Moshannon marks
another trend in immigration detention — the increased consolidation of immigration detention in
large facilities in remote and isolated communities. Moshannon is located in the outskirts of

18 Felicia J. Persaud, Twelve U.S. Immigration Detention Centers Each Surpass 1,000 Detainees, NEWS AMERICAS
Now (Jan. 12, 2024) https://www.newsamericasnow.com/us-immigration-news-twelve-immigration-detention-
centers-1k-detainees-trac/.

Y 1d.

20 As part of ongoing FOIA litigation in Legal Servs. of N.J. v. ICE, No. 23-CV-22222 (Filed Nov. 9, 2023, D.N.J.),
on May 2, 2024, ICE produced to LSNJ a dataset including information on, infer alia, every individual detained by
ICE at Moshannon during this period. The dataset, produced as 2024-ICLI-00007-4 Task to LESA LESA STU
[hereinafter the “Dataset”], included Unique Identifiers so that LSNJ could control for multiple events affecting the
same individual. After de-duplicating for individuals impacted by multiple ICE actions, and controlling for individuals
who passed through Moshannon, ICE’s data shows that at least 10,309 people passed through Moshannon during this
time period. Unless otherwise specified, the statistics within this Complaint are derived from that dataset and further
explicated in the attached Ex. J, Wisotsky Decl.



Philipsburg, PA,?' more than 200 miles from Philadelphia, and more than 250 miles from the
Elizabeth Detention Center, home to the Immigration Court before which noncitizens are now
ordered to appear virtually. Numerous reports have documented the negative and sometimes lethal
impact such remote locations has on access to medical supports, public oversight, courts, legal
services, and language-appropriate and culturally sensitive staffing.??

b. Placing Moshannon within the national context of immigration detention

The number of people held in immigration detention is on the rise. While the absolute
numbers of persons held in immigration custody fluctuates over time, as of April 2024, federal
immigration authorities were holding 34,000 people in detention.?® Operating in tandem with the
rise in the overall population held in immigration detention has been the dramatic growth of the
private prison industrial complex over the past two decades. By July 2023, ICE detained more

21 Data USA describes Philipsburg, PA as follows:

None of the households in Philipsburg, PA reported speaking a non-English language at home as
their primary shared language. This does not consider the potential multi-lingual nature of
households, but only the primary self-reported language spoken by all members of the household.

* * *

Philipsburg, PA is home to a population of 2.78k people, from which 99.7% are citizens. As of 2022,
0.539% of Philipsburg, PA residents were born outside of the country (15 people).

In 2022, there were 11.4 times more White (Non-Hispanic) residents (2.54k people) in Philipsburg,
PA than any other race or ethnicity. There were 222 Black or African American (Non-Hispanic) and
15 Other (Hispanic) residents, the second and third most common ethnic groups.

Philipsburg, PA, DATAUSA (last visited Jul. 5, 2024), https://datausa.io/profile/geo/philipsburg-pa.

The Inter-American Commission on Human Rights, as early as 2010, noted its concerns about the negative impact
detention had on immigrants’ fundamental rights to due process, access to counsel, language access, and right to
personal security, and how it ultimately deprives individuals of their rights to to liberty and security of person, and the
right to seek asylum and to non-refoulement, among other internationally recognized human rights. See INTER-
AMERICAN COMMISSION ON HUMAN RIGHTS, REPORT ON IMMIGRATION IN THE UNITED STATES: DETENTION AND DUE
PROCESS, OEA/Ser.L/V/II (Dec. 30, 2010).

22 ACLU, Human Rights Watch, and National Immigrant Justice Center, Justice Free Zones: U.S. Immigration
Detention under the Trump Administration (Apr. 30, 2020), https://www.aclu.org/publications/justice-free-zones-us-
immigration-detention-under-trump-administration.

23 See ICE Detainees, SYRACUSE TRAC IMMIGRATION,
https://trac.syr.edu/immigration/detentionstats/pop_agen_table.html;

ICE Detention Numbers Lowest Since Start of Fiscal Year, ICE Expands Use of GPS Smartwatches, SYRACUSE TRAC
IMMIGRATION, (April 16, 2024), https://trac.syr.edu/whatsnew/email.240416.html.



than 90% of those held in private facilities,* a sharp increase from 73% in 2018.2°> The rise in
immigration detention and increased reliance on private prison corporations for the detention of
immigrants has led to increased reports of abusive conditions of confinement, egregious rights
violations, and deaths while in ICE custody.?®

As the number of noncitizens that federal authorities hold in detention continues to rise, so
too do reports of abuse endured by immigrants held in ICE and CBP custody.?’ These complaints

24 Eunice Cho, Unchecked Growth: Private Prison Corporations and Immigration Detention, Three Years Into the
Biden Administration, ACLU NEWS AND COMMENTARY (Aug. 7, 2023), https://www.aclu.org/news/immigrants-
rights/unchecked-growth-private-prison-corporations-and-immigration-detention-three-years-into-the-biden-
administration#:~:text=In%20the%20last%20two%20years,operated%20by%20private%20prison%20corporations
(noting President Biden promised when campaigning for the Presidency to end the use of private prison facilities for
the detention of immigrants, yet omitted DHS from an agency directive issued in January 2021 to phase out contracts
with private prison corporations. Corporations such as GEO and CoreCivic have brought in $1.05 billion and $552.2
million respectively in their contracts with ICE). See also Setareh Ghandehari, Bob Libal, and Priya Sreenivasan,
Broken Promises: Limits of Biden’s Executive Order on Private Prisons (Steph Guilloud, Azadeh Shahshahani, Silky
Shah, and Stacy Suh eds.), DETENTION WATCH NETWORK & PROJECT SOUTH (2021),
https://www.detentionwatchnetwork.org/sites/default/files/reports/Broken%20Promises DWN%20and%20Project%
20South.pdf; Bob Libal and Azadeh Shahshahani, Op-Ed: End profit-driven detention in the immigration system as
well as federal prisons, L.A. TIMES (Dec. 15, 2021, 3:00 AM), https://www.latimes.com/opinion/story/2021-12-
15/end-privately-run-detention-in-the-immigration-system-as-well-as-federal-prisons.

25 Clyde Haberman, For Private Prisons, Detaining Immigrants is Big Business, NYTIMES (Oct. 1, 2018),
https://www.nytimes.com/2018/10/01/us/prisons-immigration-detention.html. The report also notes that immigration
detention accounts for the overwhelming majority of the population held in facilities owned and operated by private,
for profit corporations, which house just 9% of the total prison population for individuals incarcerated on criminal
charges.

26 See, e.g., Ghandehari ef al., supra note 24; Transnational Legal Clinic of the University of Pennsylvania Carey Law
School, Project South, Detention Watch Network, Submission to the UN Working Group on the use of mercenaries
Addressing the Role of Private Military and Security Companies in Immigrant Detention and the Impact on the
Protection of the Rights of All Migrants: Case Studies from the United States and particularly Detention Centers in
Rural  Georgia and  Similarly  Situated  Facilities (May 21, 2020), https://projectsouth.org/wp-
content/uploads/2020/05/OHCHR_WG-Submission_Project-South-and-DWN.pdf ; Cho, supra note 24; Dwayne
Fatherree, Settlement Marks Step Toward Ending Abuses at for-Profit Immigrant Prisons, SOUTHERN POVERTY LAW
CENTER  (Nov. 9, 2023), https://www.splcenter.org/news/2023/11/09/corecivic-for-profit-immigrant-prisons-
settlement;

27 The Center for Victims of Torture prepared a Backgrounder report, and an in-depth legal analysis addressing the
ways in which U.S. immigration detention violates the Convention Against Torture, and other international human
rights treaty provisions. Taylor Koehler, Esq., Arbitrary and Cruel: How U.S. Immigration Detention Violates the
Convention Against Torture and Other International Obligations, CENTER FOR VICTIMS OF TORTURE (2021),
https://www.cvt.org/wp-content/uploads/2023/06/Arbitrary and Cruel d5 FINAL.pdf. For updated reports on the
nature of specific rights abuses carried out in detention centers across the United States, see e.g., Tom Dreisbach,
Government’s own experts found ‘barbaric’ and ‘negligent’ conditions in ICE detention, NPR ALL THINGS
CONSIDERED, (Aug. 18, 2023) (detailing reports of abuse reported by inspectors with DHS Office of Civil Rights and
Civil Liberties released after two years of FOIA litigation); ACLU et al., supra note 22; INTER-AMERICAN
COMMISSION ON HUMAN RIGHTS, supra note 21; Human Rights Watch, US: 20 Years of Immigrant Abuses Under
1996 Laws, Arbitrary Detention, Fast-Track Deportation, Family Separation (Apr. 25, 2016),
https://www.hrw.org/news/2016/04/25/us-20-years-immigrant-abuses.
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include forced labor in immigration detention,?® sexual violence,?’ medical neglect and abuse,*°
racially disproportionate rates of prolonged detention, violence, and abuse against Black
immigrants held in detention,®' and serious harms caused by the overuse of solitary confinement
or other forms of administrative segregation.*

Individuals whom ICE detains at Moshannon experience many of the same violations that
others in detention face. It is against this backdrop that the specific complaints of abuse at
Moshannon at the hands of private and public staff raised herein are brought.

c. Legal Background

The government, including federal immigration agencies, has an affirmative duty to
provide conditions of reasonable health and safety for the people it holds in its custody.>* People
in immigration detention, even those with prior criminal convictions or against whom government
entities have brought criminal charges, are civil detainees and as such, are entitled to the same
Fifth and Fourteenth Amendment due process protections as any other pretrial detainee.**

An ICE detention condition or practice may be unconstitutionally punitive if it (1) is
intended to punish or is “imposed for the purpose of punishment” or (2) is not “reasonably related
to a legitimate governmental objective” or is “excessive” in relation to the stated purpose.®* Under
this test, a person in ICE detention does not need to show proof of intent or motive to punish to

28 Barrientos et al. v. CoreCivic Inc., 951 F.3d 1269, 1273 — 1275 (11th Cir. 2020) (affirming the District Court’s
denial of defendants’ motion to dismiss) (Plaintiffs’ Amended Complaint for Class Certification and Jury Demand,
Case  No. 4:18-cv-00070-CDL  Doc. 87 (M.D. Ga. Oct. 16, 2020), available at
https://www.splcenter.org/sites/default/files/documents/barrientos_amended complaint - doc. 87.pdf.); Alexandra
Levy, Fact Sheet: Human Trafficking and Forced Labor in For-Profit Detention Facilities, BUSINESS & HUMAN
RIGHTS RESOURCE CENTRE (Jun. 15, 2018), https://www.business-humanrights.org/en/latest-news/fact-sheet-human-
trafficking-forced-labor-in-for-profit-detention-facilities/; Jonathan Booth, Ending Forced Labor in ICE Detention
Centers: A New Approach, 3 Georgetown Immig L. J. 34, 574 (2020).

2 Administrative Complaint, Sexual assault of detained immigrants by a nurse at Stewart Detention Center, a U.S.
Department of Homeland Security immigration detention facility operated by CoreCivic (July 12, 2022),
https://www.splcenter.org/sites/default/files/stewart-detention-center-nurse-complaint-07-12-2022.pdf; Nicole Lue,
Joseph Nwadiuko, Parveen Parmar, and Amy Zeidan, Trends in Sexual Assault Against Detainees in US Immigration
Detention Centers, 2018-2022, JAMA (Jan 24, 2023), https://jamanetwork.com/journals/jama/fullarticle/2800675.

30 Nora Ellmann, Immigration Detention is Dangerous for Women'’s Health and Rights, CENTER FOR AMERICAN
PROGRESS (Oct. 21, 2019), https://www.americanprogress.org/article/immigration-detention-dangerous-womens-
health-rights/.

3! Timantha Goff et al., Uncovering the Truth: Violence and Abuse Against Black Migrants in Immigration Detention,
BLACK ALLIANCE FOR JUST IMMIGRATION, BLACK LGBTQIA+ MIGRANT PROJECT, UNDOCUBLACK NETWORK,
FREEDOM FOR IMMIGRANTS (Oct. 2022), https://baji.org/wp-content/uploads/2022/10/Uncovering-the-Truth.pdf.

32 Harvard Immigration and Refugee Clinical Program et al., “Endless Nightmare”: Torture and Inhuman Treatment
in Solitary Confinement in U.S. Immigration Detention (Feb. 2024), https://phr.org/wp-content/uploads/2024/02/PHR-
REPORT-ICE-Solitary-Confinement-2024.pdf.

33 DeShaney v. Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 199-200 (1989).

34 See E. D. v. Sharkey, 928 F.3d 299, 306-07 (3d Cir. 2019) (“This Circuit has longed [sic] viewed the legal rights of
an immigration detainee to be analogous to those of a pretrial detainee.”). People in ICE detention may not be subject
to punishment at all. Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979) (“Due process requires that a pretrial detainee not
be punished.”).

35 Id. at 538-39.
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prevail in establishing that ICE has unconstitutionally punished them. Instead, the question is
whether, through objective evidence, the challenged condition or practice is not rationally related
or is excessive in relation to the government’s purpose.>°

Moreover, in any circumstance in which the government detains a person, it has a
constitutional “obligation to provide medical care.”?” After all, a person in detention “must rely on
prison authorities to treat his medical needs; if the authorities fail to do so, those needs will not be
met. In the worst cases, such a failure may actually produce physical torture or a lingering
death . . . [and] [i]n less serious cases, denial of medical care may result in pain and suffering.”>8
The Supreme Court has made explicit that a person can make out a constitutional claim for
deliberate indifference to their serious medical needs “whether the indifference is manifested by
prison doctors in their response to the prisoner’s needs or by prison guards in intentionally denying
or delaying access to medical care or intentionally interfering with the treatment once
prescribed.”*

Beyond these constitutional protections, the Performance-Based National Detention
Standards (“PBNDS”), issued and intermittently revised by ICE, provide a framework that
detention facilities must adhere to, in order to maintain a safe and secure environment for people
ICE keeps in civil detention. MVPC operates under PBNDS 2011 (Revised 2016).%’ Provisions
under the PBNDS require, among other things, adequate medical and mental health care*' and
meaningful language access,** and prohibit gender-based discrimination.*’

361n 2015, the Supreme Court ruled in Kingsley v. Hendrickson that pretrial detainees enjoy greater protection against
excessive force by staff than do convicted prisoners. 576 U.S. 389 (2015). While people who are serving time in prison
for crimes must show a subjective intent of punishment in order to prevail in an Eighth Amendment excessive force
claim, see Hudson v. McMillian, 503 U.S. 1, 9 (1992), the Supreme Court in Kingsley found that pretrial detainees do
not have to prove that an officer was subjectively aware that their use of force was unreasonable. Instead, only the
objective prong of the deliberate indifference test applies, that is whether the officer’s use of force was objectively
unreasonable. Kingsley, 576 U.S. at 391-92, 397 (“[T]he appropriate standard for a pretrial detainee’s excessive force
claim is solely an objective one.”). Since then, several circuit courts have extended the reasoning in Kingsley beyond
excessive force to other claims brought by pretrial detainees, including medical care and other conditions of
confinement. While the Third Circuit has not yet decided whether Kingsley is applicable in cases beyond the excessive
force context, in a challenge by medically vulnerable people in ICE detention when the COVID pandemic first began,
the Third Circuit, without analysis, said that “[t]Jo establish deliberate indifference, Petitioners must show the
Government knew of and disregarded an excessive risk to their health and safety.” Hope v. Warden York Cnty. Prison,
972 F.3d 310, 329 (3d Cir. 2020) (citing Nicini v. Morra, 212 F.3d 798, 811 (3d Cir. 2000)) (emphasis in original).
37 Estelle v. Gamble, 429 U.S. 97, 103 (1976). Decided in the more restrictive context of deliberate indifference to a
medical need by a person incarcerated following a criminal conviction.

38 Id. (internal quotation marks and citations omitted).

3 Id. at 104-05 (footnotes omitted).

40U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 at 257-28.

41U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 2.1 (V)(F), at 55 (intake requirements), § 2.1 (V)(G)(2),
at 56 (intake requirements); § 4.3(V)(E), at 264, § 4.3(V)(A)(8), at 260; § 4.3(V)(J), at 266, § 4.3(V)(AA)(5), at 276
(translation and interpretation requirements for medical and mental health care); § 2.12(V)(A)(2)(e), at 176
(translation and interpretation requirements related to solitary); § 2.13(V)(A), at 189 (communication between staff
and people who are LEP); § 3.1(II)(8), at 214, 217, 220 (translation and interpretation requirements in disciplinary
proceedings);

4 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11.

4 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11.
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As detailed below, ICE and GEO have utterly failed to comply with their constitutional
obligations to the Participants, as well as failing to meet many PBNDS standards.

I1. ICE AND GEO DENY LANGUAGE ACCESS RIGHTS TO THE PEOPLE THEY
DETAIN AT MOSHANNON.

GEO and ICE staff at Moshannon routinely and consistently fail to provide meaningful
language access** to individuals they hold in their custody. As detailed herein, this denial of
language access begins from the moment an individual is first processed at Moshannon and persists
through all oral and written communications and systems of communication, including in the
provision of vital documents.* These failures permeate all aspects of daily life for people ICE
detains there. Individuals with LEP are left unable to understand facility policies or procedures, or
instructions and directives issued by officials, and are not provided with a meaningful opportunity
to understand and respond to any disciplinary measures instituted, including placement into a
segregated management unit. Individuals with LEP are also denied access to legal materials,
including legal documents and application forms for submission to immigration court. Finally, as
is explained in greater detail in Section IIL.b below, individuals at Moshannon are routinely denied
adequate medical care. This situation is compounded and exacerbated for individuals with LEP for
whom language interpretation and translation services are not made available to assist with the
placing of a sick call to seek medical care or in the distribution of medication. When interpretation
services are provided for the actual medical appointments, those services are often inadequate,
inconsistent, and do not allow for meaningful communication between the individual and medical
staff.

a. ICE and GEO Officials’ routine denial of language access violates Title VI’s
prohibition of national origin discrimination and the PBNDS, and implicates
the due process rights of persons with LEP detained at Moshannon.

People detained by immigration authorities have the right to language justice, and to access
services in the language in which they are proficient. That right has been recognized by the
Executive, the supervising agency, and Congress. Almost a quarter of a century ago, the President
issued Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency (Aug. 11, 2000) (“E.O.”), calling on federally funded agencies and contractors
providing programs, activities, and operations to develop and implement plans to ensure the
provision of meaningful language access to persons who are LEP. That E.O. explicitly recognized
that failure to provide language access may constitute prohibited national origin discrimination

4 DHS LAP defines “meaningful access” as “the provision of language assistance services that results in accurate,
timely, and effective communication at no cost to the person who is LEP. For individuals who are LEP, meaningful
access denotes access that is not significantly restricted, delayed, or inferior as compared to programs or activities
provided to English proficient individuals.” U.S. DEP’T OF HOMELAND SEC., LANGUAGE ACCESS PLAN (Nov. 2023),
IV (4), https://www.dhs.gov/sites/default/files/2023-11/23 1115_dhs_updated-language-access-plan.pdf [hereinafter
DHS LAP].

4 DHS LAP defines “vital document” as “a document that contains information that is critical for obtaining any aid,
benefit, or services or is required by law. Vital documents can include: applications; consent and other forms that
require signatures; complaint forms; notices of rights; notices on the availability of free language assistance; and letters
or notices that require a response from the beneficiary, customer, or noncitizen.” DHS LAP, supra note 39, (IV)(9).
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under Title VI of the Civil Rights Act.*® The DHS Language Access Plan (updated Nov. 2023)
(“DHS LAP”), which follows from the E.O. 13166 mandate,*’ states: “It is the policy of DHS to
provide meaningful access for individuals with limited English proficiency to operations, services,
activities, and programs that support each Homeland Security mission area by providing quality
language assistance services in a timely manner.”*® The DHS LAP defines “meaningful access” as
“the provision of language assistance services that results in accurate, timely, and effective
communication at no cost to the person who is LEP.”* This language is reiterated in the ICE
Language Access Plan (“ICE LAP”), which provides:

It is ICE policy to ensure that external LEP stakeholders have meaningful access to
its programs, services, and activities by providing quality language assistance
services in a timely manner. This includes providing timely and effective
communication to ...LEP individuals in ICE custody. This also includes
identifying and translating vital documents into the most frequently encountered
languages, providing interpretive services where appropriate, and educating
personnel about language access responsibilities and how to utilize available
language access resources.>’

The DHS and ICE LAPs extend not only to the component parts of DHS itself, but also to the
private corporations with which DHS contracts for the provision of services’! — in this case,
GEO.*?

46 E.0. 13166 followed from U.S. Supreme Court precedent in Lau v. Nichols, 414 U.S. 563 (1974), firmly establishing
that the failure to provide a meaningful opportunity to participate in federally-funded programs is a form of national
origin discrimination in violation of Title VI of the Civil Rights Act of 1964. See also 6 CFR §21.1: “No person in the
United States shall, on the grounds of race, color, or national origin, be excluded from participation in, be denied the
benefits of, or be otherwise subjected to discrimination under any program or activity receiving Federal financial
assistance from the Department of Homeland Security. The provisions established by this part shall be effective for
all components of the Department, including all Department components that are transferred to the Department, except
to the extent that a Department component already has existing title VI regulations.”

47 DHS LAP, supra note 39, at p. 2, (stating as its Purpose: “This Language Access Plan implements DHS’s language
access policy and updates the DHS plan to implement Executive Order 13166,” and further both the procedural and
substantive requirements of the Executive Order as it relates to the implementation of its own Language Access Plan,
as well as its requirement that DHS provide guidance to its recipients on their language access requirements specific
to Title VI’s prohibition against national origin discrimination).

48 DHS LAP, supra note 39, at p. 5.

Y Id. at pp. 4-5.

0 US. IMMIGR. & CUSTOMS ENF’'T, LANGUAGE ACCESS PLAN (June 14, 2015), p. 3,
https://www.dhs.gov/sites/default/files/publications/ICE%20Language%20Access%20Plan.pdf  [hereinafter ICE
LAP].

51'6 CFR §21.4. See also DHS LAP, supra note 39, at p. 3 (“The DHS Language Access Plan applies to all DHS
Component employees and contractors who interact with members of the public ... and [have] contact with individuals
who are LEP.”).

32 See U.S. DEP’T OF HOMELAND SEC., GUIDANCE TO FEDERAL FINANCIAL ASSISTANCE RECIPIENTS REGARDING TITLE
VI PROHIBITION AGAINST NATIONAL ORIGIN DISCRIMINATION AFFECTING LIMITED ENGLISH PROFICIENT PERSONS
(specifying “Jails and detention facilities that house detainees of Immigration and Customs Enforcement (ICE)” as
covered recipients), https://www.dhs.gov/sites/default/files/publications/summary-lep-guidance-english_0.pdf.

DHS CRCL has been designated as the entity within DHS to oversee compliance of Title VI obligations, with
specifically recognized responsibility to oversee implementation of and compliance with the DHS Language Access
Plan. See DHS LAP, supra note 39, at p. 2, pp. 6-8.
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The PBNDS provide further guidance on the minimum language access requirements
specific to ICE detention.>? Those standards specify throughout that detention centers shall provide
individuals who are LEP with “language assistance, including bilingual staff or professional
interpretation and translation services, to provide them with meaningful access to its programs and
activities.” The PBNDS further provide that “[a]ll written materials provided to detainees shall
generally be translated into Spanish. Where practicable, provisions for written translation shall be
made for other significant segments of the population with limited English proficiency,” and where
the LEP individual speaks a language in which the written material has not been translated, or
where the individual is illiterate, “oral interpretation or assistance shall be provided.”>* These
requirements are acknowledged by and promised to people in detention as reflected in both the
ICE National Detainee Handbook and Moshannon-specific supplement to that handbook.

Despite these clear requirements, it seems — based on all available information — that ICE
and GEO officials do not record the primary language of persons held in ICE custody at
Moshannon. While ICE and GEO appear to record country of citizenship, that information does
not serve as an adequate proxy for primary language spoken, particularly given language variations
within countries, as well as the large number of indigenous languages spoken in the countries of
citizenship for persons detained by ICE.

Furthermore, both ICE and GEO officials at Moshannon routinely fail to provide on-call
interpretation services, leaving individuals with LEP at Moshannon without interpretation or else
reliant on other persons detained alongside them for interpretation and translation assistance in
vulnerable and sensitive situations: to understand instructions and commands from Moshannon
officials, to obtain assistance in accessing the library and services available in the legal library, to
understand disciplinary proceedings and placements in solitary confinement or administrative
segregation, and to request medical assistance and understand the medical interventions being
provided to them. In its Summary of CRCL’s Recommendations and ICE’s Response Moshannon
Valley Processing Center (2023), CRCL found that Moshannon staff “sometimes relie[d] on
noncitizens [sic] to translate and interpret when a proficient staff member is not available.” In
response, ICE agreed to remind staff of the “““availability of language line interpretation services
and to avoid using other noncitizens for translation and interpretation.””>> Nonetheless, as the
Participants detail, and as counsel herein have observed when conducting legal visits at
Moshannon, individuals with LEP remain reliant on ad hoc interpretation and translation by
individuals detained alongside them.

3 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11.

54 1d. at § 1.2 (IN)(16); 1.3 (I1)(6); 2.1 (I1)(9); 2.1 (V)(F).

55 DHS OFFICE OF CIVIL RIGHTS AND CIVIL LIBERTIES, Summary of CRCL’s Recommendations and ICE’s Response:
Moshannon Valley Processing Center (June 23, 2023) https://www.dhs.gov/sites/default/files/2023-09/23 0620 _crcl-
close-summary-ice-moshannon-valley-processing-center-06-20-23.pdf.
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b. The Participants have experienced denial of language access services while at
Moshannon.

i. ICE and GEO officials fail to provide language access services in
routine communications.

Individuals with LEP who ICE detains at Moshannon are consistently denied the
interpretation and translation services that are required per ICE’s own Language Access Plan for
routine communications and the PBNDS,>® significantly impacting all aspects of their day-to-day
lives. Participants with LEP report that ICE and GEO staff never ask their primary language for
communication,®’ and do not provide them with any written materials — including documents that
constitute “vital records” — in any language other than English.>® Participants also note the lack of
any staff at Moshannon who speak any language other than English,’® and either a lack of
awareness of any available professional interpretation services (telephonically, or otherwise) or
the refusal to provide services when requested.®® As a result, the Participants and all individuals
with LEP detained at Moshannon struggle to first comprehend and then to navigate the facility’s
rules and procedures.®! These experiences are reflected in Moshannon’s records showing scads of
infractions, and a small number of individuals who then actually utilize Moshannon’s appeals
process after being accused of a disciplinary infraction, presumably because people are not
provided with information they understand on how to navigate the process.®?

Jhordy, whose primary language is Spanish, reports that the only time a professional
Spanish interpreter assisted with communication, from the time ICE first brought him into

3 ICE LAP, supra note 45, p. 15 (“ERO personnel will use telephonic interpretation for routine conversations with
LEP detainees... [and] develop an LEP assessment tool to assess language access procedures as well as the
effectiveness of LEP interventions for the detainee.”); U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, passim.

57T Ex. E, Jhordy Decl., § 7; see also DHS LAP, supra note 39, p. 7; ICE LAP, supra note 45,, pp. 9-10 (mandating
“ICE staff should, at the point of first contact with an LEP individual, make reasonable efforts to make an initial
assessment of the need for language assistance services, and reasonable efforts to obtain such services if they are
needed to effectively communicate with the individual. ICE staff should avoid assumptions about an individual’s
primary language.”).

8 Ex. E, Jhordy Decl., § 8. The PBNDS requires provision of the Detainee Handbook in the persons primary language,
or where such translated version is not available or the person is illiterate, “the facility administrator shall provide a
translator or access to interpreter services as soon as possible for the purpose of orientation. When needed, and in
compliance with security regulations, the facility administrator may contact an outside source.” U.S. IMMIGR. &
CustoMs ENF’T, PBNDS, supra note 11, 2.1 (V)(G)(2) and (3). Below signed counsel observed sealed boxes in the
intake screening rooms labeled Detainee Handbook with multiple different languages designated on the different
boxes, but it is not clear that Handbooks have been circulated to individuals in their primary language, or that oral
interpretation has been provided to persons who speak languages into which the Handbook has not been translated,
such as Pulaar or Soninke, or other languages spoken by the large number of new arrivals from Mauritania who were
detained at Moshannon beginning in the late summer and fall of 2023.

5 Ex. E, Jhordy Decl. 1 9; Ex. C, Jane Decl. § 3.

% Jd., Ex. F, Jose Decl., § 7, Ex. H, Alvan Decl., § 17.

1 Ex. E, Jhordy Decl., 9 9, 11; Ex. G, Juan Decl., J 4; Ex. C, Jane Decl., § 16; see also The GEO Group Inc. and US
DHS, Supplement to the ICE National Resident Handbook: Moshannon Valley Processing Center (2024), available
on file with counsel. This handbook is, to the knowledge of Counsel signed below, available only in English, despite
setting forth rules, policies and procedures to which all individuals detained at Moshannon are expected to adhere.

62 Ex. J, Declaration of Shira Wisotsky at 42 (2024-ICLI-00007 0274). Of the 1,174 alleged disciplinary infractions
that occurred in 2023 at Moshannon, 882 people were found “guilty.” Only 37 people appealed; none successfully.
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detention in the beginning of September of 2023, was during a medical visit with a nurse.®> He
notes:

Announcements in the dorms are made over the loudspeaker in English. I have no
idea what is being announced. Now I know that the many times a day that we are
told things through the loudspeaker, the Moshannon staff is usually calling us for
food or rec time. At the beginning, [ missed meals, and especially lunch, when I did
not understand what we were being told to do. Now, a friend will usually translate
for me, and I know now to follow people like a sheep. I still do not understand
everything, though, because announcements are not interpreted.

I have the same issues communicating with the ICE staff that works at
Moshannon. They do not use an interpreter either. Whenever ICE officers come
here to speak with us or deliver paperwork and answer questions, it is very difficult
to speak with them and so I have learned not to bother them with my questions. |
try not to have shame.

Jason shares similar experiences. Jason speaks Mandarin, a language less commonly
spoken at Moshannon, making the lack of access to professional interpretation services particularly
difficult. He notes the ways in which the denial of language access impacted him:

The lack of language access . ..permeated my everyday interaction with the
Correctional Officers (COs). In the beginning, I would ask for telephonic
interpretations when I needed to communicate. Most of the time, they would refuse
and provide no explanation. . . . [ was extremely frustrated that I had to rely on my
limited English to communicate. Because I was so used to being rejected for my
request to access interpretation services, I stopped asking and tried my best to
express myself in English, including the time I told the COs that I was going on a
hunger strike. The COs had never offered to provide interpretation despite
witnessing me struggle to express my ideas. They communicated with me using
English, expecting me to understand whatever they said. That was the same case
with the ICE officer who visited me with regard to my hunger strike. He did not
provide me telephonic interpretation either but instead I had to resort to using my
very limited English to communicate.%

An attorney providing pro bono legal services to individuals at Moshannon observes:
Many of our clients experienced significant or total lack of language access to
engage in immigration processes in their primary languages while detained at

MVPC.

For example, none of my clients from Mauritania spoke English. Their
primary languages included Soninke, Pulaar, and Hassaniya, and MVPC lacks

9 Ex. E, Jhordy Decl. 4 9.
6 1d. 9 13-14.
5 Ex. D, Jason Decl. § 27.
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language services in these languages. Clients went days without speaking to
anybody, in total isolation, due to the lack of interpreters at the facility and lack of
access to interpretation and translation services.

This lack of language access affected conditions of confinement, as my
clients could not communicate with detention personnel about anything, including
asking for pain management medication when suffering from a head or toothache.

To my knowledge, none of the detainees with whom I interacted, either as
clients or while doing intake with them, had been told that they could ask for
interpretation services at the detention facility. The detainees relied on each other
for help. Further, it is my understanding that my clients were not provided with the
facility’s handbook in any language let alone their primary language.

Jane, Alvan, and Juan provide their personal accounts as to how they have stepped in as
interpreters to assist those with LEP and who are dependent on them to communicate daily basic
needs and to provide language assistance. As Jane reports:

Because I am multilingual and speak English, I interpret for other people multiple
times a day because all of the staff at Moshannon only speak English and they do
not use interpreters to help them communicate with people in detention.

When I am not available to interpret for other people, people have to point
and use hand signals to try to communicate their needs to facility staff. I have never
seen staff use telephonic interpretation other than in some medical appointments.

For example, if someone needs toilet paper, people bring an empty toilet
paper roll to staff to show what they need or else they do not get toilet paper. For
things that they do not have an item to point to, people just wait until I can interpret
for them and go without the items they may need.®’

But Jane, Alvan, and Juan, like others detained at Moshannon who are relied on for ad hoc
interpretation and translation services, have not been provided either the language skills training
or the ethical training of professional interpreters.®® Juan notes that he is not even fluent in English,
and considers himself to be “between low and medium proficiency,”® but that he is called upon
by ICE officers to interpret about once a week, while the GEO staff ask him to interpret almost
every day. He states:

% Ex. I, Decl. of Veronica Tobar Thronson, 4 8-11.

7 Ex. C, Jane Decl. 99 3, 6-7. Complainant Doe noted that there had been one Spanish-speaking Resident Advisor
(RA), but she was no longer at Moshannon. /d. q 3.

% DHS LAP, supra note 39, p. 4 (recognizing interpreting as a “complex task that combines several abilities beyond
language competence in order to enable delivery of an effective professional interpretation in a given setting...
Professional interpreters are subject to specific codes of conduct and should be trained in interpretive skills, ethics,
and subject-matter language,” and similarly noting that translation “also involves specific skills, experience, and
training and may require official certification depending on the context and need of the Component.”).

% Ex. G, Juan Decl., 4 2.
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When the ICE officers and the staff at Moshannon realized that I could speak some
English, they began asking me to interpret. I felt bad for the people who couldn’t
understand what the officers were saying, so I agreed to help, thinking it was the
only option.

I don’t always know the right words to use, since I am not fluent in English.
I have never been trained as an interpreter or translator. I honestly think it is not
right for GEO staff or ICE officers to use me to interpret, and I feel badly when I
don’t know a word or phrase, but I know how desperate we all feel and I want to
help in any way that I can.”

Reliance on such ad hoc and untrained interpretation and translation services directly violate both
DHS and ICE’s language access plan, and the PBNDS.”!

ii. ICE and GEO’s denial of interpretation and translation services has a
discriminatory impact on disciplinary actions, including transfers to
the solitary housing unit, or lock-ins.”?

The failure of GEO staff to engage telephonic interpretation and translation services results
in the discriminatory enforcement of disciplinary measures and leaves individuals with LEP
without a means for instituting or communicating an appeal or grievance.

Jason reports an incident in which a staff person’s refusal to provide interpretation services
resulted in his being held in solitary confinement overnight. The on-site Correctional Officer
(“CO”) refused his request to use the restroom while waiting to be transported back to the dorm
after a medical appointment, and Jason then asked for the CO’s name. Shortly thereafter, another
CO arrived and began walking Jason to the segregated housing unit (“SHU”’). When Jason realized
where he was being taken, he asked for telephonic interpretation so he could ask why he was being
taken to the SHU. Although the CO did get an interpreter on the phone, the interpreter did not
provide any explanation beyond “they were investigating.” When Jason was released from solitary
the following day, he was told there had been a misunderstanding. As he notes: “If [ had been given
language interpretation in the first place, the incident would not have taken place.””

Catherine similarly reported that her inability to communicate with staff “because they will
not use interpreters to speak with” her resulted in her being locked in a cell for fourteen (14) days
without explanation after leaving medical following a physical assault she suffered.

" Jd. 994 and 6.

"I DHS LAP, supra note 39, p. 7; ICE LAP, supra note 45, p. 9; U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note
11.

2 Men and women at Moshannon are segregated into different building units and are not allowed to interact. The one
segregated housing unit (SHU) at Moshannon is used for men only, as men comprise the majority of the population
detained at Moshannon. Women therefore are not transferred to the SHU when subjected to segregated disciplinary or
protective custody, but instead are “locked in” the cell they ordinarily occupy.

3 Ex. D, Jason Decl., 49 28-29.
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Staff did not give me a reason for locking me in, but it was related to the attack. I
got some papers about it, but the papers were only in English. I asked a friend that
knows English to read it to me and explain it. My friend said that I was locked in
as a punishment because I was involved in a fight and that I would have to stay
locked in while they investigated it.”*

Although the captain, a supervisor, used an interpreter over the phone with Catherine once in
talking with her after she was placed in lock down, he dismissed her concerns that she was being
punished after having been attacked in her room while she was sleeping and would not answer her
questions about the investigation. He instead instructed her to “stop asking so many questions.”
During the purported investigation, officials at no time advised Catherine of her rights in Spanish
pertaining to the disciplinary and appeal process, and instead sought to silence her. To her
knowledge, and to the knowledge of below signed counsel, copies of the rules of conduct were not
provided to Catherine or posted in Spanish, let alone other languages spoken by significant
segments of the population.”

Jose recounts the multiple abusive experiences he has endured at Moshannon, and not
having had the rules or any information about the grievance processes communicated to him either
orally or in writing in Spanish, the language he identified during intake as his primary language.
As he reports:

When ICE first transferred me to Moshannon, the staff at intake did ask me what
language I speak. Even though I explained to them then that I speak Spanish, the
regular Moshannon and ICE staff do not use an interpreter to communicate with
me. Even the intake staff provided me with paperwork in English only, and did not
give me a copy in Spanish of the prison packet you get when you first come here.’®

After suffering a brutal assault, he — like Catherine — was put in solitary. And, like Catherine, when
he tried to speak with the captain, a supervisor, he was not provided with an interpreter.

I spoke with the Captain about [being put in protective custody]. Even though he
did not use an interpreter to speak with me, I tried to explain that I did not want to
go into protective custody, I did not want to go in the hole. I said if I was not safe
in the second unit, they could put me in the third unit where I have never been
housed before. The Captain emphasized that I must sign the paper for protective
custody because I had problems with people. If I did not sign it, they would put me
in the hole anyway. I signed it because I did not think I had a choice.”’

Not only did the Moshannon staff not provide Jose with interpretation services so that he could
understand what was being communicated to him and could communicate his objections and

"4 Ex. A, Catherine Decl., 7 4, 16.

5 Ex. A, Catherine Decl., § 17; U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 3.1 (II)(8), 3.1(V)(B).
6 Ex. F, Jose Decl., Y 3-4.

71d.919.
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concerns in response, the Moshannon staff instructed him to sign a document written in a language
he could not understand.”

What followed was a series of increasingly violent and abusive treatment at the hands of
Moshannon staff. An officer slammed a window shut on Jose’s finger, and staff denied him
requested medical care.” Later, GEO officers sprayed him with pepper spray seemingly for no
reason and then failed to provide timely medical attention after he had fallen to the ground. Jose
describes that he was “trembling and having an attack” from the chemical spray.®® Staff also
handcuffed and threatened him while in the SHU.®' In none of these interactions did the
Moshannon staff provide an interpreter or access to interpretation or translation services to allow
for Jose to better communicate or understand what was happening. Jose recounts a particularly
painful and abusive incident, to which he attributes lack of interpretation services as a precipitating
cause.

The officers did something terrible to me. It happened after a conversation where
the first officer did not use an interpreter, and we were not understanding each other.
The officer asked for a paper with a phone number in my hand, but I needed that
phone number, so I did not give it to him and put it in my pocket. I do not know
why he wanted the phone number. I was trying to explain about the paper, and |
was speaking in Spanish because I only know a little English and I am learning.

The officer handcuffed me in the cell. Fifteen to twenty guards then came
and dragged me out of the cell and brought me, handcuffed, to a room without a
camera. They stripped me naked and looked all over my body. Three people were
touching me — the rest were watching or holding me down.

The position I was in was so painful, especially because of the injuries to
my back.

The officers touched me. They moved my genitalia around with force,
including manipulating my testicles.... They forced me to go on all fours and they
moved my testicles left and right to see under. The officers penetrated me with a
finger into my buttocks. Then they told me to push and cough to see if I had
anything in my organs and to see if anything would come out. They found nothing
because there was nothing there, there never was. There was never a reason to think
there was something there.

During the search they were laughing at me and making fun of me. That
happened when I was naked and on all fours. I couldn’t understand what they were

8 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 3.1 (I) (5) — (6), (8) (“At each step of the disciplinary
and appeal process, the detainee shall be advised in writing of his/her rights in a language he/she understands, and
translation or interpretation services shall be provided as needed.”)

" Ex. F, Jose Decl., 19 29-30.

80 Jd. 49 34-36.

81 1d. 4 37.
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saying. I felt so terrible. I still feel so terrible, when 10 people gang up on you like
this, you can’t feel well. Nobody can.

I do not think that this horrible incident would have happened if the person
talking to me had used an interpreter, and we could have communicated in a
language that I speak. Then maybe he could have understood that there was no
problem.%?

What the officials subjected Jose to was an unnecessary and humiliating search that likely would
not have occurred had Jose been provided with appropriate language access.®’ Indeed, it is even
more outrageous given that he was being held in protective custody against his will and his only
alleged offense was not being able to communicate with the official in response to the official’s
demands. The entire incident took place without any effort to understand Jose’s attempted
explanation as to what the piece of paper was or ensure his understanding of what was being
demanded of him and why. Furthermore, as with Catherine, at no time during his stay at
Moshannon, was Jose provided information about how to pursue a grievance, nor was he provided
the opportunity to do so in Spanish. The PBNDS require that people be advised in writing of their
rights in a language they understand for any disciplinary action taken, and they are entitled to have
access to forms for submitting written requests, grievances, or concerns to ICE/ERO in a language
they understand.* Neither Catherine nor Jose were provided such access. Moshannon’s failure to
do so resulted in unwarranted (and potentially retaliatory) use of disciplinary action such as lock-
ins and placement in the SHU. Individuals with LEP subjected to such actions are then denied
access to any appeal or grievance procedure in response, raising significant constitutional due

process concerns.®’

Attorneys representing individuals at Moshannon provide their own first-person accounts
of the lack of translated policies and procedures, and the lack of interpretation services provided
to communicate those policies and procedures. They also provide accounts of Moshannon staff
issuing commands to persons with LEP in English only and then responding to the individual’s
lack of comprehension in a punitive, and at times, aggressive fashion. Attorney Shira Wisotsky
observed during legal visits in March 2024:

Since my last visit in October, there were . . . new policies posted throughout the
visitation room. . . . The policies were posted in English and Spanish only, and not

82 1d. 99 22-27.

8 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 3.1(I1)(14) (“At all steps in the disciplinary process, any
sanctions imposed shall be commensurate with the severity of the committed prohibited act and intended to encourage
the detainee to conform with rules and regulations in the future.”).

8 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 2.13 (V)(B).

85 In Wolff v. McDonnell, 418 U.S. 539, 570, (1974), the U.S. Supreme Court held that disciplinary proceedings in
carceral settings, where a person is likely subject to solitary as discipline, must include: a written notice of charges; a
written statement of evidence; and the opportunity for an inmate to call witnesses and present evidence. /d., at 564—
566. The Second Circuit, in examining the due process protections set forth in Wolff"as applied specifically to persons
with LEP, affirmed the lower court’s finding that, “unless Spanish [or non-English] speaking inmates understand and
can communicate with the hearing board, they are being denied the due process protections guaranteed in Wolff.”
Powell v. Ward, 487 F. Supp. 917, 932 (S.D.N.Y. 1980), aff'd and modified, 643 F.2d 924, 932 (2d Cir. 1981).
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in other languages regularly used by individuals in detention or by loved ones who
visit people in detention. There was also no notice posted in any language as an
individual’s right to receive an oral translation of the written postings and how to
obtain such an oral translation. Nor was there information posted in any language
as to how to request or access a professional interpreter to answer questions about
the new policies.®

She then describes the following series of interactions between staff at Moshannon and individuals
with LEP detained there, interactions that could have escalated to something more severe including
disciplinary action taken, all because of the lack of interpretation services provided:

I observed three different correctional staff members in the visitation room
inventorying the persons of people in detention being brought in for visits. Not one
of the people in detention was proficient in English. Although there was a telephone
on the desk, not one of the staff members used it to access a language line so that
they could communicate with the people in detention they were speaking with.

One of the staff members raised her voice, almost yelling, when the
individual in detention obviously did not understand what she was saying to him.
Her speaking louder in English, without an interpreter, did not result in the
individual comprehending what she was saying.

One of the staff members asked questions of another individual in detention
about what clothing he had on his body. He clearly did not understand, but nodded
and shrugged his shoulders. The correctional staff took that as “yes” answers to her
questions about what clothing the individual had on his body.

One of the correctional staff began screaming orders, in English, at a
Spanish-speaking individual in detention. She was asking him to move into a room
and sit down. The individual, who was not English proficient, was clearly confused.
The correctional staff became irate, the situation appeared to be escalating, and I
became increasingly nervous that she would subject this person to discipline for not
responding to orders that he did not understand. I therefore stepped in and tried to
interpret for this individual, in a language in which I am not proficient. The
individual immediately complied with what was being asked from him.?’

Attorney Veronica Tobar Thronson similarly reports:

My students and I represented an asylum seeker from Uzbekistan who was detained
at MVPC. Prior to a spring 2024 visit to the detention facility, my students and I
had requested to meet with this asylum seeker to conduct an intake. We had brought
an in-person Uzbek interpreter with us. The asylum seeker was brought to the
visitation room without any of his paperwork and when he attempted to go back to
get his paperwork, a detention officer started yelling at him “Get back! Get back!”

% Ex. J, Wisotsky Decl., § 18.
$7 1. 99 22-25.
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The detainee could neither understand nor communicate to explain that he needed
his paperwork. We tried to intervene and deescalate, asking the detainee to forego
retrieving his paperwork at that point and to just talk to us because we were
concerned that he would be taken back into his room without having a chance to
speak to an attorney. While we were meeting with him, a different officer came to
tell him, in English, that his behavior would not be tolerated.%®

Moshannon’s own records reveal that staff at Moshannon do not record whether language
access was provided during incidents that result in discipline of people in detention and language
proficiency therefore does not factor into disciplinary proceedings. As detailed in Attorney
Wisotsky’s declaration, as part of LSNJ’s FOIA litigation, ICE produced copies of all of
Moshannon’s Significant Incident Reports from February 25, 2022 through May 15, 2024. These
reports contain numerous incidents stemming from people in detention allegedly refusing to
comply with orders, but there is no documentation whatsoever of whether the individual is
proficient in English or if interpretation was provided. For example, as described in a report from
Moshannon to ICE:

On January 24, 2024 . . . contract staff at [Moshannon] notified ERO Philadelphia
of a calculated use of force incident involving ICE detainee [Redacted], a 44-year-
old citizen of Mexico. On January 24, 2024, at approximately 0900 hours EST,
[Moshannon] contract staff attempted to remove [Redacted] from his cell in
preparation for his transport to Columbia Regional Care Center (CRCC) in
Columbia, SC for mental health services. When MVPC staff asked [Redacted] to
comply, he refused to leave his cell. MVPC staff then entered the cell, guided him
to the floor, and placed him in handcuffs and leg restraints. MVPC staft then
escorted [Redacted] to a medical exam room, where he was evaluated before being
escorted to intake for transport.’

Similarly, as described by Moshannon:

On November 15, 2023 ...GEO contract staff at [MVPC] notified ERO
Philadelphia of a calculated use of force incident involving ICE detainee
[Redacted], a 37-year old citizen of Georgia. On November 15, 2023, at
approximately 0030 hours EST, [Redacted] refused multiple orders to come to the
door of the holding room in the admission areas to be placed in restraints before
being transferred to the medical unit. GEO assembled a team to extract [Redacted]
from the holding room. At 0334 hours EST, after [Redacted] again refused orders
to come to the door of the holding room, the team entered the holding room. The
lead Resident Assistant (RA) utilized a shield to pin [Redacted] to the wall and
bench, while other members of the team secured [Redacted] in hand and leg
restraints. GEO staff then escorted [Redacted] to the medical unit.”°

88 Ex. I, Thronson Decl., q 16.
8 Ex. J, Wisotsky Decl. at 31 (2024-ICLI-00007 0489).
% Ex. J, Wisotsky Decl. at 27 (2024-ICLI-00007 0469).
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As Alvan observes, it is not just that interpreters are not provided to people with LEP at
Moshannon, but that the staff of Moshannon “rel[y] on the fact that some people do not have a
strong grasp of English to understand the protocols in place so that they can get away with doing
things their own way.”?! After detailing his own experiences in engaging the grievance process
following an invasive strip search to which he was forced to submit, he states:

Other people who do not know English well enough would not be able to
understand the rules and file grievance complaints like I did when they felt like
their rights were similarly violated. I notice that RAs and other staff from MVPC
and ICE often make assumptions about people based on their ability to speak
English and then try to take advantage of them. One time, a guard told me that I
was better than the other detained people for being “so American” I can tell that the
guards who know me tend to be more cautious around me because I am more
outspoken and understand English well.??

As illustrated through the above narratives, the ICE and GEO staff’s failure to provide
interpretation and translation services as required under the PBNDS results in the persistent
exclusion of persons with LEP and the denial of their fundamental due process as they try to
navigate the detention setting at Moshannon. As set forth below, this denial of language access
also has a direct and compounding impact on individual’s ability to participate in their legal
proceedings and access medical services.

ili. ICE and GEO officials fail to provide language access in the provision
of non-medical services, including access to the law library and legal
services and religious services.

The denial of meaningful language access permeates the provision of all services at
Moshannon, in violation of DHS and ICE’s own articulation of its Title VI obligations, as set forth
in the PBNDS and detailed language access plans. In particular, the failure to provide interpretation
and translation services to allow for equal access to the law library and, by extension, to full and
equal participation in one’s immigration proceedings, further implicates the due process rights of
persons with LEP who are detained at Moshannon. So too does Moshannon’s failure to provide
equal access to religious materials and religious services to persons with LEP, which negatively
impacts their exercise of religion.”?

As illustrated by Jhordy’s experience, the denial of professional interpretation and
translation services directly impeded his due process rights to privacy and to fully participate in
the immigration proceedings brought against him. Jhordy did not have an immigration attorney to
assist with the initial filing of his asylum application, yet Moshannon did not provide any
assistance in obtaining Spanish-language translation to facilitate completion of the application.
Instead, Jhordy had to use a friend to help with translation and felt forced to leave out key details
related to why he feels unsafe to return to his home country. As he notes, “The friend had to see

L Ex. H, Alvan Decl., § 17.
21d. q21.
93 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 5.5 (I) and (1) (10).
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all the details in my asylum application. I was uncomfortable but I did not have any other option.
The first time I drafted my story I left out a lot of details about the sexual assault that I
experienced.”®* Although not an issue in Jhordy’s case as the immigration judge ultimately found
him credible, there are many instances in which discrepancies between initial applications for relief
and subsequent applications or testimony will put someone at risk of an adverse credibility finding
with an immigration judge and denial of humanitarian relief.

Pro bono attorney Veronica Tobar Thronson reports:

The lack of language access also prevented clients from complying with mandates
from the Immigration Court to prepare and file asylum applications in English. We
encountered asylum applicants who were [ordered] removed simply because they
could not complete asylum paperwork in English.

On September 29, 2023, my law students and I visited the MVPC and met for the
first time with a detained asylum applicant from Mauritania whose primary
language is Soninke. He had received a final order of removal after failing a
Credible Fear Interview conducted in a language other than Soninke. Upon our
intervention, he was issued a Notice to Appear and placed in regular removal
proceedings. He was granted asylum by the Immigration Court in February 2024.%°

As illustrated by this example, the lack of language interpretation services for persons unable to
obtain legal counsel can be fatal to their case, and place them at enormous risk of harm.

Relatedly, Jane reports on the difficulties in making legal calls and the lack of guidance
provided to all persons in how to access legal services. But she emphasizes the added difficulty
that persons with LEP must confront.”® She describes that individuals with LEP also face
restrictions on their participation in religious services, and in their exercise of religion because of
Moshannon’s refusal to provide interpretation and translation services:

There are . . . limitations in what languages religious programming is offered. Even
though I speak English, I prefer to read the Bible in my native language because
that is the language I am most fluent in. I have asked for a Bible in my native
language for myself and other people multiple times, but I have never received one.
I feel like it should not be so hard to get access to things like this.

The chaplain at Moshannon only speaks English and there is no church in
languages other than English and sometimes Spanish. There is only one time I can
recall, around May 2023, that the chaplain used Spanish interpretation for church
services but that is it. There is really nothing else to do here, like classes, if you do
not speak English.”’

%4 Ex. E, Jhordy Decl., q 10.

% Ex. I, Thronson Decl., § 12 —13.
% Ex. C, Jane Decl., 7 15-16.

97 Ex. C, Jane Decl., § 17-18.
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The PBNDS provide that people detained by ICE “shall have regular opportunities to
participate in practices of their religious faiths,” and there shall be no discrimination based on any
individual’s race, ethnicity, or national origin, in the participation and practice of one’s faith.”®
They further provide:

Detainees shall be provided information about religious programs at the facility, ...
in a language or manner the detainee can understand.

The facility shall provide communication assistance to detainees with
disabilities and detainees who are limited in their English proficiency (LEP). The
facility will ... provide detainees who are LEP with language assistance, including
bilingual staff or professional interpretation and translation services, to provide
them with meaningful access to its programs and activities.”

As Jane poignantly shares, “Not having religious programming in a native language is
damaging to my emotional wellbeing. Sometimes our faith is all we have while we are
here.nlOO

iv. ICE and GEO officials routinely deny language access in the provision
of medical care at Moshannon.

While access to medical care is woefully inadequate for all people ICE detains at
Moshannon, as detailed in the declarations of people detained there, and in the Section that follows,
the situation is compounded for persons with LEP. As noted by the Participants, individuals who
are not proficient in written and spoken English have exceptional difficulty in placing a sick call.
And for those who ultimately are seen by the medical staff, the interpretation services provided
are limited and entirely inadequate, if provided at all.

The 2024 Moshannon Supplement to the ICE National Resident Handbook issued by DHS
and GEO (“Moshannon Handbook Supplement”) provides that individuals seeking medical care
must submit requests for sick calls by completing a medical request form that, according to the
Handbook, Moshannon should make available in English and Spanish—and no additional
languages'%!

None of the Participants in this Complaint were provided with a medical request form in
Spanish. Instead, they understood from others that medical requests are to be made through the
Talton tablet system, also referenced in the Moshannon Handbook Supplement. Yet, the Talton
tablet system, according to Participants, is set at the default language of English, and one must

% U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 5.5 (I) (1) — (2).

9 J.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11,§§ 5.5 (IT) (9) — (10).

100 Ex. C, Jane Decl., Y 19.

191 The GEO Group, Inc. and US DHS, Moshannon Supplement to the ICE National Resident Handbook (2024) at 10.
Available on file with counsel.
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navigate the English interface to access the Spanish and French language pages.'%? And, as noted
by Jane, “I have not seen a detained person who speaks a language other than those supported on
the tablet get help from staff to communicate through the tablet. If you cannot submit a tablet
grievance to medical . . . or read the tablet instructions, then you cannot send a request.”!%* Instead,
individuals with LEP are most often dependent on others detained alongside them to place a sick
call or seek medical care.!* This forced reliance on another person to submit a request for medical
attention amounts to a deprivation of the right to privacy.

Jhordy explains how he had to rely on a friend to assist with getting medical attention, and
the challenges he confronted even with his friend’s help:

I have had a throat infection for months while at Moshannon. There are a few times
when [ was spitting blood from my throat and tried to ask the staff for help, and to
call a medic. They did not even use an interpreter then. A friend tried to help me
translate, but the corrections staff just told him to tell me to ask for a medical
appointment through the tablet. You can change the tablet to Spanish but when the
answer to a request arrives, it’s in English.'%

Jason describes the challenges he had in requesting medical attention as a non-English and
non-Spanish speaker. Jason, who had been told by others detained with him that he needed to
submit his medical requests through the tablet system, needed help from others who were detained
to translate what he wanted to say onto the tablet, because the default language on the tablet was
English and there was no translation available in Mandarin.!° He also reports that during the
medical visits themselves, when interpretation services were provided, they were inconsistent, and
he often had a difficult time communicating through the interpreter. '’

Jason, who suffered from pain from tumors on his forehead, reports:

Advocating to the staff at MVPC to deal with my forehead tumors was a constant
struggle. I felt neglected and mistreated as MVPC repeatedly delayed the date of
my scheduled surgical consultation. Furthermore, the medical staff did not always
give me the opportunity to use telephonic interpretation services, so I had a difficult
time expressing myself as well as understanding their words. They did not explain
to me the reason for this inconsistency of the availability of telephonic
interpretation, and I had never gotten help from an in-person interpreter. I was very
confused by the lack of clear communication. '8

102 Ex. C, Jane Decl., 9 9.

103 Id. 99 10-11.

104 Jd. 912 (“I have seen nurses use telephonic interpretation, but that is only after you figure out how to submit a
medical request or you ask someone else to do it for you, which feels like an invasion of their privacy. I sometimes
help other people who do not speak English.”).

105 Ex. E, Jhordy Decl., g 12.

106 Ex. D, Jason Decl., § 24.

197 Id. 99 25-26.

108 Ex. D, Jason Decl., § 11.
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He notes that several interpreters sounded as though they were native Cantonese speakers, but he
is a Mandarin speaker, creating communication difficulties.!?” As he states:

During one visit, the interpretation was so poor that I requested another interpreter.
Sadly, the new interpreter was no better, and the medical staff ignored my request
for another change. I could not even express my frustrations adequately in English,
and I simply had to make do with the poor interpretations that were offered. I was
not sure if the interpreter was able to convey the severity of my pain and my anxiety
to get my tumors treated. I could not help but wonder if I could have gotten better
medical care at MVPC if I spoke English fluently. '

Catherine similarly details the routine denial of language access in the provision of medical
care. She twice sought medical attention after being assaulted by another person detained at
Moshannon.!'!! Catherine noted that the nurse used an interpreter just once when she first arrived
in the office following the first assault when she was hit in the face with a piece of wood, but
during the remaining three hours, the nurse only spoke to her in English and did not employ an
interpreter.!'? Instead, the nurse brought her to a cell where she would check on her periodically
and ask her — in English — how she was doing. “I told her I wasn’t doing very well,” reports
Catherine, “but she did not use an interpreter so she could not fully understand my answers, and
she did not do anything but give me Tylenol and tell me to sleep.”!!® Following her second assault,
when the same woman hit her in the eye with a padlock and bit her breast so that it was bleeding,
the nurse again only sought the services of an interpreter once to communicate. Catherine was
given cream, but no one explained to her what the cream was for. For her eye, which was already
swollen when she arrived at the medical unit, she was simply told to take ibuprofen. She spent two
days in the nurse’s office without further medical care, and without any interpretation services.''*

Damar, whose primary language is Jamaican Patois, also experienced difficulty accessing
adequate medical treatment because of communication difficulties. While Jamaican Patois is an
English-based creole language, “Whenever I speak English, not my dialect, people have a hard
time understanding me because of my accent. I also feel like I cannot fully express myself in
English to English-only speakers without using my dialect.”!'!®> He noted a further barrier presented
by the forms and the tablet system, in that they are dependent on being able to read and write in
English, due to minimal English literacy. The failure of the medical staff to use an interpreter
resulted in Damar not receiving necessary medical care, even though he was urinating and
coughing up blood for six (6) months while detained. Damar reports:

During my time at Moshannon, I met with medical staff on several occasions.
Although I was experiencing what I felt was a medical emergency, they never used
or offered to use interpretation. I would repeatedly ask medical staff “do you

109 74, 425,

10 /4. 426,

T Ex. A, Catherine Decl., 99 8-12.
12 14 98,

e

14 7q 4 11-12.

15 Ex. B, Damar Decl., 5.
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understand me,” or “can you understand me” and they would respond “yes,” so |
figured that they did not need to use interpretation to speak to me and I would not
ask for it. However, unfortunately, I realized on multiple occasions, based on their
body language and responses to some of my statements or questions, that they did
not understand me. I would be saying something serious and they would laugh or
say something confusing in response or just not acknowledge what I said.!!

Instead, I had to insist on asking them if they understood me. I would try to
talk slow and change my accent. However, they never offered to use interpretation.
I also did not realize there were options for interpretation in my dialect so I did not
ask for it explicitly.!!”

The medical staff would never take initiative to ask for clarification or for
details during appointments. They would just ask Yes or No questions mostly, and
on one occasion, a doctor even laughed at me for the way I was speaking. I did not
understand what medications they were prescribing me, they would just fill out
paperwork and tell me to sign and take it, but we could not have dialogue about
what the medication was or what the side effects were because they did not use
interpretation. '8

As Damar’s medical health deteriorated, so too did his mental health until he ultimately
tried to die by suicide. When he finally saw a psychologist following the suicide attempt, he again
experienced the frustrations in not being able to effectively communicate because of the lack of
interpretation services made available. The two times a counselor spoke with him, the conversation
lasted approximately five to ten minutes, during which the psychologist asked him only the most
basic questions.!''” Damar reports, “I had a hard time expressing myself because of the language
barrier. I asked the psychologist again whether he understood me, and he would say ‘yes.’
However, these sessions felt like wasted efforts because of the language barrier.”'?° Jane expresses
similar frustrations over the limited options non-English speakers have to speak with qualified
people about mental health concerns. She accounts: “On the rare occasion that you do get to speak
to a professional, they do not use interpretation consistently so there is no way you can fully
express psychological or emotional issues in a non-native or non-fluent language.”!?!

Alvan, Jane, and Juan each discuss the role they have played in trying to fill the language
access void so that individuals detained alongside them get the necessary medical attention. As
Alvan states: “People who do not speak English extraordinarily well are often taken advantage of
and looked down on by the guards. I have seen this repeatedly when I help my friends who speak
less English communicate with staff at Moshannon.”'?? He then provides a specific example of
trying to get medical attention for a friend with LEP who broke his leg while in detention, noting

16 14, 916,

1497,

8 14,48,

19 744 30.

120 77 931,

121 Ex. C, Jane Decl., 5 23.
122 Ex. H, Alvan Decl., § 15.
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that “he struggled to get any medical attention or the surgery he needed.” As Alvan recounts: “I
worked with him to communicate with the staff, but I noticed that those who work at [Moshannon]
use high-level vocabulary just to confuse and diminish those who speak less English. I feel strongly
his needs would not have been met if I was not there to communicate on his behalf.”!%3

Jane reports that for the women, medical staff often come to the dorm to see women who
were able to successfully file a medical complaint. In those situations, Jane is “often” asked to
“interpret for other women in my dorm during their medical appointments or interactions with
nurses or medical staff. This is difficult because I feel like I am invading their privacy. Staff does
not care though and, in fact, sometimes staff, including medical staff, will ask me to interpret for
them so that they can communicate with a person in detention.”!** Juan similarly reports
discomfort with the violation of privacy that directly results from him being called upon to
interpret:

Because I am interpreting for medical staff, people sometimes have to tell me very
personal and sensitive information. For example, I interpret people’s personal
mental health details, like their addiction issues, history of depression, and family
problems. It makes me uncomfortable to know this information, but I want to help.
I also know what medication other people in detention are taking, and frequently
why they are taking it.'?

Jane also reports having to instruct on medication, noting: “I have instructed other detained people
on how to take their medications and answered questions about their medication, like about side
effects or concerns they have, because nurses sometimes prefer just asking me to do it instead of
using telephonic interpretation.”'?® The failure of Moshannon staff to provide professional
interpretation services alongside the provision of medical treatment, and particularly when
distributing medication, directly impedes an individual’s ability to provide their informed consent
to the treatments provided.'?’

The failure of ICE and GEO staff to provide language access to the people they detain
permeates every aspect of daily lives for the individuals in their custody. That failure is particularly
evident in the barriers people detained at Moshannon face when seeking access to medical and
mental health care.

123 14 q 16.

124 Ex. C, Jane Decl.,  13.

125 Ex. G., Juan Decl., § 5. The PBNDS § 4.3(I1)(20) specifically provides that the dispensation and administration
of medication “shall be conducted in a manner that seeks to preserve the privacy and personal health information of
detainees.” U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3(1)(20).

126 Ex. C, Jane Decl., § 14.

127 Ex. B, Damar Decl., 9 16 and 26 (reporting that he was given medication without any explanation as to what they
were or how they were to help, and further noting that the medication provided did not alleviate the symptoms he was
experiencing). See also U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (I)(24) (“Informed consent
standards shall be observed and adequately documented. Staff shall make reasonable efforts to ensure that detainees
understand their medical condition and care.”); U.S. Gov’t Accountability Office, Immigration Detention: ICE Needs
to Strengthen Oversight of Informed Consent for Medical Care (Oct. 18, 2022), pp. 19, ,
https://www.gao.gov/products/gao-23-105196.
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The denial of interpretation and translation assistance reflects the overall discriminatory
and dismissive attitude staff convey towards individuals with LEP. As Jane notes: “All of the
guards only speak English and they laugh at people who cannot speak English or who speak it
badly. I personally see how lack of language access affects people who do not speak English.”!?8
This observation was reiterated by Alvan: “People who do not speak English extraordinarily well
are often taken advantage of and looked down on by the guards. I have seen this repeatedly when
I help my friends who speak less English communicate with staff at Moshannon.”!?

III. ICE AND GEO ROUTINELY DENY TIMELY AND ADEQUATE MEDICAL AND
MENTAL HEALTH CARE TO THE PEOPLE THEY DETAIN AT MOSHANNON.

a. ICE and GEO officials have an obligation to provide timely, comprehensive,
and adequate medical care to all persons held in their custody at Moshannon.

ICE and GEO officials have an affirmative obligation to provide timely, effective, and high-
quality medical and mental health care to persons detained in their custody at Moshannon. In
addition to the constitutional requirements outlined in the introductory section of this Complaint,
the PBNDS provide that noncitizens held in ICE custody “shall have access to a continuum of
health care services, including screening, prevention, health education, diagnosis and
treatment.”!3% These services shall be provided in a manner that: recognizes the particularized
language and communication needs of all individuals;'®! ensures individuals’ privacy with regard

128 Ex. C, Jane Decl., 99 4-5.

129 Ex. H, Alvan Decl., § 15.

130 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (I1)(1).
BT, § 4.3 AD(3).
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to their health status;'*? and, observes informed consent'** standards whereby individuals
“understand their medical condition and care.”!**

The PBNDS also set forth clear requirements for ensuring persons seeking medical care
can access those services, which include ensuring ““a sick call procedure that allows detainees the
unrestricted opportunity to freely request health care services (including mental health and dental
services) provided by a physician or other qualified medical staff in a clinical setting.” The
procedures “shall be communicated in writing and verbally to detainees during their
orientation.”!*> The PBNDS further specify that “an established procedure shall be in place at all
facilities to ensure that all sick call requests are received and triaged by appropriate medical
personnel within 24 hours after a detainee submits the request,” and “[i]n an urgent situation, the
housing unit officer shall notify medical personnel immediately.” All individuals held in detention,
including those held in a segregation management unit, shall have access to sick call.!*

For persons detained at Moshannon with LEP, ICE and GEO share responsibility under
Title VI and the PBNDS (further elaborated upon in DHS and ICE’s Language Access Plans) for
providing “appropriate interpretation and language services for LEP detainees related to medical
and mental health care. Where appropriate staff interpretation is not available, facilities will make
use of professional interpretation services.” '3’ The PBNDS mandates that when procedures require

132 Id. § 4.3 (I1)(23) and (25).
133 As provided by the American Medical Association’s Principles of Medical Ethics:

The process of informed consent occurs when communication between a patient and physician results in the
patient’s authorization or agreement to undergo a specific medical intervention. In seeking a patient’s informed
consent (or the consent of the patient’s surrogate if the patient lacks decision-making capacity or declines to
participate in making decisions), physicians should:

(a) Assess the patient’s ability to understand relevant medical information and the implications of treatment
alternatives and to make an independent, voluntary decision.
(b) Present relevant information accurately and sensitively, in keeping with the patient’s preferences for
receiving medical information. The physician should include information about:
a. the diagnosis (when known);
b. the nature and purpose of recommended interventions;
c. the burdens, risks, and expected benefits of all options, including forgoing treatment.
(c) Document the informed consent conversation and the patient’s (or surrogate’s) decision in the medical record
in some manner. When the patient/surrogate has provided specific written consent, the consent form should
be included in the record.

In emergencies, when a decision must be made urgently, the patient is not able to participate in decision making,
and the patient’s surrogate is not available, physicians may initiate treatment without prior informed consent. In
such situations, the physician should inform the patient/surrogate at the earliest opportunity and obtain consent
for ongoing treatment in keeping with these guidelines.

AM. MED. ASS’N Code of Medical Ethics: Informed Consent, https://code-medical-ethics.ama-assn.org/ethics-
opinions/informed-consent.

134 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (I1)(24).

35 1d. § 4.3(V)(S).

136 Id.

B371d. § 4.3(V)(E).
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a written request slip for seeking a sick visit, “such slips shall be provided in English and the most
common languages spoken by the detainee population of that facility,” and interpretation or
translation services or other assistance shall be provided to persons with LEP as needed.'*® The
PBNDS assign clear responsibility to ICE and GEO officials to effectively communicate to the
populations detained in their custody the availability of language access services, and how they
may be obtained.'** The PBNDS also make explicit that “Detainees shall not be used for
interpretation services during any medical or mental health service. Interpretation and translation
services by other detainees shall only be provided in an emergency medical situation.”!*?

The ICE Health Service Corps (“IHSC”), which operates within ICE ERO, has oversight
responsibility to ensure ICE-contracted facilities comply with ICE detention standards.'*! In FY
2023, ITHSC had oversight responsibility for more than 191,850 noncitizens detained in 128 non-
IHSC-staffed facilities and “directly supported ICE field leadership on medical issues within their
area of responsibility.”!** CRCL has previously investigated IHSC’s provision of medical and
mental health care and its oversight over contracted facilities, and in a set of detailed
recommendations responding to an IHSC whistleblower complaint, CRCL found:

Data driven quality improvement processes are considered a foundational principle
and practice of modern medicine, yet the seriousness of the medical and mental
health issues that the detainees experienced in [the complaints reviewed by CRCL]
demonstrates the need to develop or improve policies and procedures in this area
that might prevent similar outcomes. '

CRCL, relying on IHSC Directive 11-06, Risk Management Policy, and the relevant NCCHC
Standards for Mental Health Services, require “the mental health care delivery system [be]
systematically analyzed for needed improvement, and when a need is identified, that staff develop,
implement, and monitor strategies for improvement.” !4

138 1d. § 4.3(V)(S).

139 Id. § 4.3(V)(E)(“Facilities shall post signs in medical intake areas in English, Spanish, and other languages spoken
by significant segments of the facility’s detainee population listing what language assistance is available during any
medical or mental health treatment, diagnostic test, or evaluation.”).

140 Id

141 U.S.IMMIGR. & CUSTOMS ENF’T, ICE Health Service Corps focused on best patient outcomes,
https://www.ice.gov/features/health-service-corps (last updated Jan. 24, 2024).

192 1d.; see also U.S..IMMIGR. & CUSTOMS ENF’T, ICE RELEASES FISCAL YEAR 2023 ANNUAL REPORT (Dec. 29, 2023),
https://www.ice.gov/news/releases/ice-releases-fiscal-year-2023-annual-report.

143 Memorandum from Peter E. Mina, Off. for Civ. Rts. and Civ. Liberties, to Taec Johnson, U.S. Immigr. & Customs
Enf’t, ICE Health Service Corps (IHSC) Medical/Mental Health Care and Oversight (Part II), Complaint Nos. 17-06-
ICE-0582, et al. (April 28, 2021), p. 11 (noting “Data driven quality improvement processes are considered a
foundational principle and practice of modern medicine, yet the seriousness of the medical and mental health issues
that the detainees experienced in these complaints demonstrates the need to develop or improve policies and
procedures in this area that might prevent similar outcomes.”)

144 Id. at 12 (citing to NCCHC Standard P-A-06, Continuous Quality Improvement (CQI) Program, and NCCHC
Standards for Mental Health Services (MH-A-06, an essential standard, requiring “a continuous quality improvement
(CQI) program [that] monitors ad improves mental health care delivered in the facility.”).
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As set forth herein, GEO and ICE officials have consistently failed to meet the PBNDS
specific to medical and mental health care.'* The documented failure on the part of ICE and GEO
officials to provide timely and comprehensive medical and mental health care to all persons
detained at Moshannon, regardless of language ability, demonstrates a callous disregard for the
health and well-being of the people they detain.*® Some accounts reveal a level of medical neglect
on the part of ICE and GEO officials that indicates a “deliberate indifference” to a “serious medical
need,” thereby raising likely constitutional violations under the Fourteenth Amendment. '’

b. ICE and GEO Officials routinely fail to meet their obligation to provide timely,
comprehensive, and appropriate medical services to persons detained in their
custody at Moshannon.

On December 6, 2023, Frankline Okpu, a 37-year-old Cameroonian national, died while
ICE held him in custody at Moshannon. ICE reported the cause of death as: “MDMA (ecstasy)
toxicity with the following other significant conditions: atherosclerotic coronary artery disease
(narrowing of the arteries that deliver blood to the heart), mild cardiomegaly (heart enlargement),
and diminutive (severe narrowing) right coronary artery.” '*® The Death Report issued by ICE also
revealed that during Mr. Okpu’s more than eight months in detention, he had “several medical
encounters.”'* Mr. Okpu is one of ten (10) noncitizens who have died in ICE detention in the first
eight (8) months of the current fiscal year — more than twice the number of those who have died
in all twelve months of five of the six preceding years, !> demonstrating the deadly nature of
immigration detention.

The accounts provided herein illustrate the numerous barriers the Participants in this
Complaint particularly, and individuals detained at Moshannon generally, confront in accessing
medical care. For those who are ultimately seen by medical staff at Moshannon, the medical and
mental health care, diagnostics, and treatment plans provided are inadequate. Those who require
outside medical care face exceedingly long delays in obtaining the required approvals for and
scheduling of such services by ICE, often being referred back and forth between ICE and
Moshannon medical staff, with neither taking responsibility for ensuring that the individuals’
underlying medical needs are diagnosed or treated. Vulnerable populations, such as persons with
LEP, women, and LGBTQI*+ persons face compounding barriers to receipt of timely and
comprehensive medical and mental care.

145 Specific provisions of the PBNDS are indicated in the review of individuals’ specific accounts in the following
subsection.

146 See AMERICAN CIVIL LIBERTIES UNION (ACLU), PHYSICIANS FOR HUMAN RIGHTS (PHR), AND AMERICAN
OVERSIGHT, Deadly Failures: Preventable Deaths in U.S. Immigrant Detention (June 21, 2024),
https://www.aclu.org/publications/deadly-failures-preventable-deaths-in-us-immigrant-detention. .

147 Natale v. Camden Cty. Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003)

148 U.S. IMMIGR. & CUSTOMS ENF’T, Detainee Death Report: OKPU, Frankline, p. 2,
https://www.ice.gov/doclib/foia/reports/ddrFranklineOkpu.pdf.

9 1d., atp. 1.

150 Daniella Silva, The number of deaths in ICE custody is already more than double all of last year, NBC NEWS (June
1, 2024), https://www.nbcnews.com/news/us-news/number-deaths-ice-custody-already-double-last-year-rcnal 54659.
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i. Denial or delay in provision of a continuum of health care services at
Moshannon, includes screening, prevention, health education,
diagnosis and treatment.!5!

The Participants in this Complaint report how ICE and Moshannon medical staff have
routinely dismissed their medical concerns and have either significantly delayed or ultimately
denied them access to needed medical care. !>

When ICE took Alvan into custody, he had a scheduled appointment for a medical exam
following a surgery to address complications he was experiencing from varicose veins just one
month earlier. He had also been prescribed a medical compression stocking to facilitate the healing
and reduce the risk of developing blood clots. Because this medical treatment plan predated his
ICE detention, Alvan communicated his need for the prescribed compression stocking, and the
need to attend the follow-up appointment with his surgeon at his initial medical intake screening.
The nurse responded that only ICE could authorize his transportation to an outside facility for
medical care, and ICE replied that his medical needs should instead be addressed by the medical
staff at Moshannon. '*3

Soon after GEO medical staff and ICE denied this care, Alvan’s leg “became very painful
and swollen.” He requested a medical appointment via the tablet system, noting the difficulties in
gaining access to the tablets, and reports that requests made through the paper slip system are
processed much more slowly. When he went to medical, the Moshannon medical staff dismissed
him without a physical examination, and instead simply prescribed aspirin. His requests for
compression stockings and for an outside medical examination were denied. He submitted another
request the following month, and again was denied. The medical staff told him they could not
authorize his transport to Maryland for his follow up medical appointment and he should make
that request through ICE. For his compression stocking, he was simply told that they did not have
those in stock at Moshannon and apparently made no effort to order or otherwise obtain them.'>*
He and his lawyer both requested a meeting with an ICE representative to request authorization
for his post-surgical follow-up medical appointment. But as Alvan reports, “[W]hen I contacted
ICE about my concerns, I was told that my request was not going to be granted and was directed
to request the follow-up through the [Moshannon] medical staff. No explanation was provided for
the rejection of my request.”!'>>

Alvan recounts how the Moshannon medical staff and ICE repeatedly dismissed his
concerns and denied him prescribed medical care.

In June, two months after my arrival at MVPC, I requested the stocking and outside
follow-up care again. This time, I was told that there were no stockings in my size

151 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (I1)(1).

152 1d., § 4.3(11)(4) (“Detainees shall be able to request health services on a daily basis and shall receive timely follow-
up.”).

153 Ex. H, Alvan Decl., 99 4-6.

154 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 4.3 (II) (6) — (8), (V) (A) (2), (3).

155 Ex. H, Alvan Decl., 49 7-10. Furthermore, a review of the medical records reveals that no medical examination to
assess post-surgical recovery and associated health risks was conducted.
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at the facility. Regarding the follow-up, I was once again directed to speak to ICE,
who in return told me to discuss the request with MVPC. I was again turned away
without reason. !>

As with other Participants in this complaint, Alvan was directed by Moshannon medical staft to
speak with ICE and then by ICE to speak with Moshannon medical staff, never to get his medical
needs adequately addressed. Instead, a nurse at Moshannon provided Alvan — independent of
official channels within the Moshannon medical staffing unit — with two regular compression
stockings, but they did not satisfy his medical needs.!®” As a result, Alvan reports:

I am still in daily pain and discomfort. I have to take long walks to keep the swelling
in my leg down. Even more frighteningly, I have yet to be physically examined or
receive any kind of follow-up care for my surgery. I am scared I have developed
blood clots without knowing it.

This whole experience left me feeling ignored and unheard. I feel like a bug
trapped in a spider’s web that is too small for the spider to even eat. I am so
frustrated and exhausted from being brushed to the side and I feel there is no way
for me to get the care I need.!>®

Jason likewise describes how Moshannon medical staff and ICE similarly dismissed his
requests for medical care for a pre-existing condition that only got progressively worse throughout
detention, and a similar pattern of being shifted between the medical staff at Moshannon and ICE,
without either taking ultimate responsibility for the care he sought.!>® Jason’s efforts to access
medical care were further frustrated by ICE and Moshannon officials’ repeated denials of his
requests for regular and competent professional interpretation services so that he could
communicate in Mandarin. '

Throughout my entire time in ICE custody and to this day, [ have suffered from two
tumors on the left side of my forehead and one on my chest. These tumors cause
me severe pain and disrupt my sleep. Furthermore, they have been growing and
spreading. Despite repeated requests for medical assistance to address my tumors,
MVPC did not provide adequate medical care by not providing me with timely
medical examinations and treatment. The unnecessary delays not only prolonged
my pain, but I also have not been able to get a biopsy to know whether the tumors
are cancerous.

While I was detained, ICE and MVPC took no responsibility for ensuring
that even my most basic medical needs were met. Furthermore, my requests for

156 1d. 9 11.

157 1d. 9 12.

158 14, 49 13-14.

159 Ex. D, Jason Decl. See U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 4.3 (I1) (1), (6) — (8), (12).
160 UJ.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 4.3 (II) (3) and (V) (A) (8).
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interpretation services were often denied even though I only have a very basic
understanding of English. MVPC did not provide me with adequate interpretation
services to help me effectively communicate and express my medical needs.'®!

Jason, who had previously been detained at Moshannon when it operated as a BOP facility, had
obtained a medical consult for his forehead tumors with a doctor from an outside hospital who
wanted to remove the tumor immediately and conduct a biopsy. The BOP ultimately approved the
surgery, but Moshannon shut down as a BOP facility and Jason was transferred before the surgery
could happen, and the prison to which he had been transferred disregarded his requests and the
prior approval for the surgery. Like Alvan, when Jason was brought back to Moshannon, this time
in ICE custody, he requested medical attention for his pre-existing condition — in his case tumors
that were growing bigger and more painful. As with Alvan, medical officials took no action.'®?

Shortly thereafter, Jason noticed a new lump on his chest and was experiencing pain at the
site of the lump, and another lump had developed alongside the still-growing tumor on his
forehead. He reports: “Because of the position of these tumors and the constant pain, I am suffering
from severe sleeping issues as I cannot sleep on my sides.” %> He submitted a sick call, and medical
staff told him a request had been made for outside consultation for potential surgery, which had
been scheduled for late August. But that appointment did not happen until November, after Jason
threatened to go on a hunger strike.

As Jason states, and as his account illustrates, “[a]dvocating to the staff at MVPC to deal
with my forehead tumors was a constant struggle.”'%* The appointment that had been scheduled
for late August was rescheduled to September, purportedly by the doctor’s office. Then in early
September, he learned that his appointment had again been rescheduled to an unspecified date in
October. Frustrated by the delay, Jason requested help from an English-speaking friend, and
submitted a letter to the ICE Philadelphia Field Office on September 30, 2023. He did not receive
a response to his complaint. Instead, he was told on October 7, 2023 by the medical staff at
Moshannon that his surgical consultation had again been rescheduled for November. %

In the interim, Jason reports that in August 2023, the pain from the tumor on his chest
became “overwhelming,” and he submitted an emergency sick request.!®® He received a
mammogram and in mid-September he was told that the mammogram did not find malignancy,
and, as he reports, medical staff “used it as an excuse not to do anything for me.”'%” But, as Jason
further recounts:

The result did not change the fact that I could feel the lump growing and causing
me pain. Moreover, I was not convinced that the mammogram result could fully
rule out the possibility of cancer. What I needed was to have the lump removed and

161 14, 9912 and 4.
192 14 8.

163 14 9.

164 144 11.

165 14, 49 12-15.
166 1. 410,
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38



biopsied, so I also requested to have an MRI because it is more accurate for cancer
diagnosis. However, the medical staff dismissed my request, telling me that it was
not a standard test and my lump was not life-threatening. I could not believe how
they could be so dismissive of my pain.'¢®

Jason finally had a medical consult with an external doctor on November 8, 2023, five (5) months
after the initial request.'® He was not provided with any interpretation services during medical
consult.!”® Despite the limitations on his ability to communicate, Jason understood that the doctor
reiterated the recommendation made in 2021 that he be scheduled for immediate surgical removal
of his tumors. To the best of his knowledge, that surgery was never scheduled.!”!

On November 21, 2023, an RA [Resident Advisor] asked me for an address I could
stay at when I am released on bond. This confirmed my suspicion that MVPC was
intentionally delaying my treatment to avoid incurring costs, even though they were
fully aware of the urgency of my condition.

The medical staff told me repeatedly that I needed to be patient, but how
could I when I was in such pain, and I feared that the tumors might be cancerous?
What if it was cancer, but because the facility delayed proper examination and
treatment by five months now, the window of opportunity for optimal treatment has
passed?!”?

As noted herein and above in Sec. I1.b.iv., Jason’s difficulties in obtaining medical care
were compounded by his inability to communicate with the medical staff and with ICE. Jason,
who is a Mandarin speaker, was forced to try to communicate with his very limited English
language abilities or obtain help from another person detained alongside him who spoke English.
ICE and the medical staff only occasionally provided him with the requested interpretation, and
when they did, he reported their Mandarin “was difficult to understand,” and he “did not think they
were accurately translating [his] words into English.” He reports one medical visit where he
requested a different interpreter because the interpretation provided “was so poor,” but “[s]adly,
the new interpreter was no better, and the medical staff ignored my request for another change.”!”

I could not even express my frustrations adequately in English, and I simply had to
make do with the poor interpretations that were offered. I was not sure if the
interpreter was able to convey the severity of my pain and my anxiety to get my
tumors treated. I could not help but wonder if I could have gotten better medical
care at MVPC if I spoke English fluently.!”

Jason’s difficulties in communicating his medical needs and in accessing medical care because of
Moshannon and ICE officials’ repeated failure, and at times explicit refusal, to provide competent
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169 14, 9 17.
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71 14, 99 17-18.
172 14, 49 19-20.
173 4, 99 25-26.
174 14, 9 26.

39



interpretation services is an experience reported by all of the participants in this Complaint with
LEP, as detailed above.

Jason and Alvan’s complaints about the failure of the Moshannon medical staff to provide
comprehensive medical care are repeated in the declarations provided by all of the Participants,
including for medical and mental health issues that surfaced upon detention, as well as those
directly resulting from incidents of violence at the detention center. As Jhordy reports:

In October 2023, I developed a sore throat and was feeling very ill, and I started to
get pale. I realized I needed medical help. I now know that I have been suffering
from a fungal infection in my throat and mouth. I did not receive any real medicine
until February 2024, and I am still experiencing symptoms.

When I first started feeling sick, last October, I tried to get in contact with
the medic. [ have been to the medical unit many times since then — almost two times
per week. The reason I keep asking for medical help is because I have been
experiencing severe symptoms. I have had a lot of pain. I have had times I could
not swallow or eat. Sometimes I had a fever. I have had blisters in my mouth and
throat, and four or five times in the past few months I have spat out blood. My food
has had no flavor, no taste.

Each time that [ have gone to the medical unit, the nurse would tell me that
I was fine, maybe I had allergies. She would give me ibuprofen and Tylenol, but no
other medication. The nurse would look in my throat, and take my vital signs, but
not provide any care. There are no doctors at Moshannon to provide any care.

Finally, in February, for the first time a nurse tried to diagnose me. She
swabbed my throat four months after I first started experiencing symptoms. That is
when they realized I had an infection and gave me medicine to treat the infection.

I took medicine for seven days. I am not spitting out blood anymore, but I
am still having symptoms. I still have a sore throat and it kind of bothers me when
I swallow. After I finished the 7 days of treatment, I went back and they just gave
some medicine for allergies. For them, if there is no blood then everything is fine.
It was frustrating so I stopped going.'”

Jhordy describes the futility he felt in seeking medical care as follows: “There is no point in me
asking for help anymore. I am just waiting for this nightmare to end.”!7®

Damar similarly experienced excessive delays in obtaining a medical evaluation when he
was both coughing up and urinating blood. His symptoms began in March 2023, and when he
showed the Resident Advisor (“RA”) the blood he had coughed up in the sink, the RA told him to

175 Ex. E, Jhordy Decl., 9 15-19.
176 14, 4 20.

40



submit a medical complaint on the tablet.!”” It took two to three days for him to get a response and
be seen by the nurse, who told him there was nothing that could be done for him at Moshannon.
As Damar recounts: “I was shocked about this since I felt like this was an emergency.”!’® Damar
spoke to his RA who brought in the Captain, and the Captain reiterated that there was nothing they
could do for him at Moshannon aside from prescribe antacids, which did not help. He reports, “I
was taking the antacid medications for about 1-2 weeks. I was not very sure what the medications
were or what it was supposed to do but it did not help. They also took two blood tests, a rectal
exam and a urine test, but they never verbally explained the results of these tests to me.”!”® The
Moshannon medical staff’s failure to communicate with Damar further evidences an overall failure
of ensuring informed consent in the process of medical assessments and the provision of medical
treatment, discussed above in Sec. IL.b.iv specific to persons with LEP.

For two more months, Damar continued to urinate and cough up blood multiple times a
day, yet his requests to see an outside doctor continued to be ignored.

Throughout April and May, I submitted multiple medical complaints through the
tablet system pleading to see an outside doctor because I was afraid I could die. The
medication was not working. I was still urinating and coughing up blood. '*°

After seeing the blood that Damar was coughing up, an RA called medical to have Damar seen by
an outside doctor, but the nurse responded it was the doctor’s decision as to whether he needed to
see an outside doctor. The doctor then shifted responsibility to ICE, saying it was ICE who had to
approve the visit.!8! It was not until May 30, 2023, that Damar was told they would consider
ordering a CT scan of his abdomen. '¥? Damar then waited another month for ICE to approve the
appointment, and on June 29, 2023, nearly 4 months after his first symptoms, he was finally
brought to an outside hospital for a CT scan and it was discovered he had a kidney stones. The
diagnosis, however, did not result in his receipt of adequate medical care and did not alleviate his
condition.

While at the hospital, the doctor did not speak to me, answer any of my questions,
or ask me any questions. The doctor handed my paperwork to the RA who escorted
me to the hospital and communicated with him only. I did not know what was going
on.

After the CT scan, they took me back to Moshannon. At this point, they
continued to provide me with a pill that was supposed to help flush out the kidney
stones and told me to drink a lot of water, but that did not help my overall condition.
They did not provide me with medication to help with the pain. I continued to

177 Ex. B, Damar Decl., Y 12-13 (noting that there was no option for him to submit his complaint in his own language,
and instead he had to do so in English).

8 1d. 4 14.

179 Id. 9 16; see also U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, §§ 4.3 (II) (24) and (V) (AA).

180 Ex. B, Damar Decl., § 18.

181 149 19.

182 14. 4 20.
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submit medical complaints but there was [sic] no major changes in my condition or
my treatment.

I fear that for 6 months I could have sought preventative care and avoided
potentially long-lasting impacts to my health. Instead, my health deteriorated while
I was at Moshannon and I had no option for seeking help.!%3

Catherine similarly reports significant delays in obtaining the specialized medical attention
she required:

After I arrived at Moshannon, I started experiencing medical symptoms I have
never felt before. Each morning I have been feeling dizzy and my head hurts, and |
have trouble catching my breath. I do not know why this is happening. I have
submitted medical requests at least eight times but a doctor has not come to see me
or talk to me. The only help staff at Moshannon give is Tylenol and Ibuprofen, and
those medicines do not take my symptoms away. '

Around one month after I arrived at Moshannon, I was having serious pain.
I was given a pap smear, and it came back with abnormal cells. The staff then sent
me out to get further testing with medical professionals outside of Moshannon.
Those professionals told me that I had ovarian cysts and that I was going to need
surgery to remove or burn the growths. After I returned to Moshannon, staff said
they were going to program a date for surgery but I have not received any updates
about that. I asked when the surgery was going to be scheduled but they said the
person on the outside has to arrange the appointment for me. They did not say when
it would be scheduled or anything else about it. I have not received the surgery or
had any other treatment. I still experience pain. '%’

When Catherine required medical attention following two separate assaults by another person
detained in her pod, her medical needs were similarly dismissed by Moshannon medical staff.
Immediately following the first assault, when she was hit on the face with a piece of wood, she
was taken to the Nurse’s office. She was never seen by a doctor, and was instead held for
observation for three hours, and given Tylenol.!%¢ As noted above, the nurse did not use an
interpreter to communicate with her during the three hours she was being observed, and Catherine
was not able to communicate how she was feeling, or any symptoms she was experiencing.'®’
Catherine was then released, and brought back to her dorm, she continued to experience dizziness,
but was not taken back to medical.

183 Id. 99 22-24. Damar, as noted above, recounted how the lack of language interpretation hindered his ability to
communicate with the medical staff and hindered his understanding and ability to consent to the diagnostic exams
conducted and medications provided, see supra, n. 117-119, in violation of U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS,
supra note 11, §§ 4.3 (II) (3) and (V) (AA) (5).

184 Ex. A, Catherine Decl., q 6.

185714 9 7.

186 14, 9 8.

187 14
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The only thing staff at Moshannon do when I am feeling dizzy is tell me to put in a
medical request but then they tell me that I have to wait and the medical request is
not being processed. '8

The second time that Catherine was assaulted, she was again brought to see the nurse. She had
been hit in the eye with a padlock and bitten on her breast. She was bleeding where she had been
bitten, and her eye was swollen. The nurse kept her for observation for 2 days, during which she
was provided with a cream, but was never told what the cream was, % and told to take Ibuprofen
for her eye.

I still have injuries from both times I was attacked at Moshannon. I have had a
bump on my head that is very painful and giving me headaches since the first attack.
The mark on my breast from the second time I was attacked has not healed and my
face is so swollen.

I have been locked in my cell since I was returned from the nurse’s office
after the second attack. Since being locked in, I have asked for medical help eight
or nine times because my head hurts, [ am feeling dizzy, and I am not feeling well
because of the wounds that [ have. When I ask about my requests, staff just tell me
that the appointment is in process. Since I have been locked in, no one from medical
has come to see me and I have not been brought to the nurse. '

The stories shared by the individuals participating in this Complaint represent a complete
failure of the medical staff at Moshannon and of ICE to take responsibility for ensuring the “access
to appropriate and necessary medical, . . . and mental health care, including emergency services”
the PBNDS are designed to ensure, while also demonstrating a lack of effective oversight on the
part of IHSC.!!

ii. Denial of access to mental health care is also a significant issue at
Moshannon.

In addition to the persistent delays and ultimate denial of adequate medical care described
above, Jason, Jhordy, and Jane all describe the dismissive attitude Moshannon medical staff have
demonstrated with regard to the provision of mental health care. Their accounts also highlight the
challenges they and others with LEP have had in communicating with mental health professionals
at Moshannon, noting the failure to provide competent and professional interpretation services as
evidence of the lack of care provided to their mental health and the mental health of all persons
detained at Moshannon. '*?

188 1d. 9 9.

139 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (II) (24).

190 Ex. A, Catherine Decl., 99 14-15.

91U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (I).

192 See, e.g., Ex. C, Jane Decl., 9 23 (“There are limited to no other options to speak with qualified people about mental
health issues especially if you do not speak English. On the rare occasion that you do get to speak to a professional,
they do not use interpretation consistently so there is no way you can fully express psychological or emotional issues
in a non-native or non-fluent language.”).
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Damar reports:

While detained at Moshannon, I experienced severe depression, anxiety, and
suicidal ideations. I would often have night terrors and panic attacks. I would sleep
with a medical mask on because my breathing would get so erratic and I felt that
the mask would help.

Before my suicide attempt, around March 10, I informed medical staff that
I was feeling anxious and depressed and they prescribed a sleeping pill or sedative
that was supposed to help my anxiety. The medication only made me feel worse. I
felt more tired and zombie-like. The medication did nothing to help my sadness or
suicidal feelings.

Around mid-March, I attempted suicide by repeatedly hitting my head
against the metal bedpost in my dorm. Fortunately, a friend in my dorm stopped me
and held me back from continuing to hurt myself. . . . My friend talked to me and I
explained to him that my health was deteriorating and I had no hope that I would
leave the facility anytime soon.!'*?

Immediately after, the RA notified the captain and case manager, and the case manager came to
speak with him for approximately two or three hours, but it was another two to three weeks before
he was seen by a psychologist, and he was never seen by medical for resulting head injuries.'**
When Damar finally met with the psychologist, the combination of language barriers and the
psychologist’s dismissive attitude resulted in very brief and unhelpful conversations.

We had two counseling sessions but they only lasted about 5-10 minutes each time
and interpretation was never used. [ would ask the psychologist “do you understand
me” or “are you understanding what I’'m saying” and the psychologist would
respond “yes,” so I did not think to request interpretation. I thought that if the
psychologist had difficulty understanding me, they would utilize interpretation.

When I spoke with the psychologist on two separate occasions after my
suicide attempt, so he could check on my mental health, the questions were very
basic and I had a hard time expressing myself because of the language barrier. 1
asked the psychologist again whether he understood me, and he would say “yes.”
However, these sessions felt like wasted efforts because of the language barrier.

The psychologist even recorded in my medical records that he thought I was
only telling him about my trauma so that he could document it which would then
help my asylum claim. If a professional psychologist is questioning my intentions
in seeking treatment, especially after suicide attempt, I do not feel comfortable with
them providing me with therapy. The staff seem like they are not on your side.

193 Ex. B, Damar Decl., Y 25-27.
19 14, 4 28.
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I continued to battle daily suicidal ideations until ICE released me. During
those 6 months, I felt like the facility was trying to break my spirit. . . . '°

Jane, who has struggled with depression while at Moshannon, similarly reports the
dismissive attitude of the Moshannon staff when addressing the medical, and particularly mental
health, needs of individuals detained there.

Medical staff are usually dismissive of our medical complaints anyways. They have
said things to me like “you are only reporting medical ailments to try to get out of
here” and they do not take you seriously.

One time a woman in my dorm had a severe psychological breakdown and
she took all of her clothes off, urinated, and defecated on herself in the dorm. Prior
to her breakdown, she could not communicate to the guards what she was going
through because she did not speak English and the guards did not bother to use
interpretation. The guards put her into her bed, but she fell out of her bed and hit
her head. They then took her to the hospital. The entire time she was showing clear
symptoms of being in extreme distress the medical staff said, “She just wants to
leave the facility” and “she’s faking it.”!%

This dismissive attitude carries over into the mental health care treatment provided. As
Jane reports:

There is no reason to go to see the psychiatrist because they will just give you pills
and I do not want pills. The last time I saw the psychiatrist, they tried to prescribe
me sleeping pills, but I did not want them. I did not want to become reliant on pills
while I am detained because it does not feel safe. I do not want to be sleeping all of
the time or unaware of my surroundings. I am afraid of dependency as well.

Many women in my dorm are on pills for sleep and depression and it scares
me because I do not want to end up like them. They cannot sleep without the pills
and they act differently. They sleep a lot and become zombie-like. It also seems to
cloud people’s judgment. '’

The experiences of the Participants in this Complaint are consistent with the ICE
Significant Incident Reports from Moshannon provided to LSNJ as part of its FOIA litigation. For
instance, Moshannon staff consistently use physical force and chemical agents against people in
mental health crises, and inconsistently refer those individuals for medical treatment. For example,

On May 4, 2024 . . . contracted staff at [MVPC] .. . notified ERO Philadelphia of
an Immediate Use of Force discharge of [oleorosin capsicum (“OC”)] spray
incident, involving [Redacted], a 20-year-old citizen of El Salvador. . . MVPC staft

195 [, 49 30-33.
196 Ex. C, Jane Decl., 9 24-25.
197 Ex. C, Jane Decl., 9 21-22.
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responded to the Special Management Unit due to [Redacted] covering the window
of cell 401 and threatening self-harm. A GEO supervisor arrived, at approximately
1627, and gave [Redacted] a direct order to remove the coverings from the window.
[Redacted] defied the order and continued to threaten self-harm. At that time, the
GEO supervisor gave an order for the door to be breached using a ballistic shield.
Upon entry, [Redacted] threw a mattress at the team requiring a three second burst
of OC spray to coerce compliance. The GEO supervisor discharged another three
second burst of OC spray and ordered [Redacted] to submit to restraints after he
threw the mattress again. [Redacted] then complied and submitted to hand
restraints. MVPC staff escorted [Redacted] to the medical exam room,
decontaminated him, and conducted a medical assessment. [Redacted] was found
to receive a small laceration on his knuckle with no other injuries. MVPC staff then
escorted [Redacted] to the medical department, cell 104, and placed him on
constant observation due to threats of self-harm. MVPC staff removed the clothing
from [Redacted] with shears due to his refusal to remove his clothing when entering
constant watch. No staff injuries were reported as a result of this Use of Force
Incident.'®

As compared with a few other individuals for whom de-escalation techniques were used and the
receipt of mental health treatment was recorded,'®® there is no report of de-escalation techniques
here or of any referral to mental health services for this individual, following this incident.

Likewise, as recorded by GEO,

On April 27, 2023 . . . a 32-year old citizen of Jordan, had attempted to commit an
act of self-harm by tying a bed sheet around his neck while under psychological
observation. At 7:54 pm first responders were called to health services, removed
the bedsheet and moved [Redacted] to a suicide watch cell without force. Once
inside the cell, [Redacted] lunged toward the RA Supervisor at which time an
immediate use of force was initiated. [Redacted] became combative and was
escorted onto the bed. Resident advisors applied ambulatory restraints and placed
[Redacted] into a suicide smock and removed his clothes by cutting. Health services
completed a restraint check and found no issues with circulation and noted no
injuries. At 8:00 pm, Facility administrator ODDO authorized the continued use of

198 Ex. J, Wisotsky Decl. at 35 (2024 ICLI-00007 0544).

199 See, e.g., Ex. J, Wisotsky Decl. at 19 (2024 ICLI-00007 0371) (“[A] 32-year old citizen of Jamaica was observed
cutting himself with a piece of metal he had removed from the call box inside the cell. Earlier that same day MVPC
officials placed [Redacted] on suicide protocols with constant observation due to [Redacted] making suicidal ideations.
[Redacted] damaged the call box and camera inside his medical cell. MVPC officials and a Deportation Officer made
repeated, prolonged attempts to deescalate the situation. . . . [Redacted] remains on suicide protocols and continues to
receive mental health treatment.”); id. at 15 (2024 ICLI-00007 0366) (describing that MVPC officials were called to
a solitary confinement cell after officers “observed [Redacted] banging his head off the wall repeatedly, then standing
on a toilet in his cell attempting to hang himself. [Redacted] stated he was going to kill himself and wrapped bed
sheets loosely around his neck and attempted to attach the sheets to the top bunk in his cell. . . . [Redacted] remains
on suicide watch with constant observation. MVPC officials initiated suicide protocols and will continue to provide
mental health services.”).
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restraints with 15 minute restraint checks and 2 hour supervisory checks. RA
Supervisors and facility staff performed restraint checks at 9:52 pm, continuing
ambulatory restraint at 11:50pm, [Redacted] was calm and ambulatory restraints
were removed. ERO Philadelphia notified IHSC.

There was no record of mental health services being contacted for this individual, or whether an
interpreter was needed or used when staff was communicating with this person, and particularly
when they were applying restraints or cutting off his clothing, forcing nudity.>%

Similarly, as documented by Moshannon staff, they used force against a thirty-year old
citizen of Chile during a mental health crisis, rather than allowing mental health staft to work with
that individual:

On August 19, 2022, at approximately 7:30 pm, MVPC officials took [redacted] to
the medical unit to be assessed for psychological issues related to a possible bipolar
manic episode. [Redacted] refused to comply with MVPC officials’ orders and they
subsequently placed him in hand restraints. Medical staff then assessed [Redacted]
and placed him in an observation cell. While in the observation cell, [Redacted]
used toilet water to slip the hand restraints off his wrists. [Redacted] then refused
to return the handcuffs to staff and hid them on his person. MVPC officials entered
[Redacted] observation cell to retrieve the handcuffs. [Redacted] remained defiant
to MVPC officials’ orders and did not obey commands to submit to restraints or
move. MVPC officials took [Redacted] to the ground, re-applied hand restraints,
and recovered the handcuffs . . . [Redacted] has been referred to MVPC and IHSC
for mental health treatment.?’!

Of the individuals detained at Moshannon during the 29 months for which ICE provided
data to LSNJ as part of its FOIA litigation, 1,008 were on the “mental health roster,” or prescribed
psychotropic medication.?”> However, as detailed by those detained at Moshannon whose
declarations are included herein, and as documented in Moshannon’s own reports, Moshannon
correctional and medical staff responses to significant mental health issues falls far short of
PBNDS requirements regarding the specifics of what is to be included in a mental health
evaluation: a five to ten minute consultation, particularly when adequate and competent
interpretation services are not provided, is not comprehensive and cannot cover the full mental
health history and other issues that are to be covered. And none of the participants in this Complaint
were provided with a treatment or management plan to address the mental health issues they
confronted.?*® Moreover, ICE and Moshannon do not have any written policies and procedures for
the treatment or housing of people diagnosed with mental health and/or psychiatric conditions.?%*

200 Ex. J, Wisotsky, Decl. at 23 (2024 ICLI-00007 0397).

201 Ex. J, Wisotsky Decl. at 11 (2024 ICLI-00007 0329).

202 As part of the same litigation, ICE also produced to LSNJ an excel of all individuals at Moshannon placed on the
mental health roster, 2024-ICLI-000007 Highlighted.xlsx. Ex. J, Wisotsky Decl., § 31.

203 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, supra note 11, § 4.3 (V)(O).

204 Compare Complaint, LSNJ v. ICE, No. 2:23-CV-22222 (D.N.J. Nov. 9, 2023), ECF No. 1, at 13 (describing
requests) with Status Report, ECF No. 15, at 2-3 (“ICE conducted a search for documents responsive to these requests
and located no such records.”).
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The lack of policy and planning has immediate detrimental impacts on the people that ICE and
GEO Group detain at Moshannon.

i. ICE and GEO officials deny women comprehensive medical and
gynecological care sufficient to meet their health-based needs at
Moshannon.

It is well established that ICE and the facilities that contract with it are required to provide
basic health care, including gynecological care, to the people they hold in detention.?’> And yet,
the inadequacies of women’s health care in immigration detention facilities are historic, pervasive,
and well documented. Over a decade ago, Human Rights Watch published a report on the struggles
of women detained by immigration to obtain basic health care.?’® The report identified deficiencies
in routine gynecological care under policies that significantly limited access to non-emergency
gynecological care,?”” an issue that continues to be exemplified today, by Moshannon, a hastily
converted former male-only prison facility that was neither designed nor modified to meet
women’s health care needs when ICE began to detain women there.

In stark contrast to other forms of medical care that are provided by medical staff on-site,
the lack of gynecological care in-house at Moshannon means that women must be approved for
treatment and, only if permitted, go through the humiliating process of being shackled, transferred,
and taken off-site to be seen at an outside provider,??® deterring people from seeking care. Despite
a clear requirement set forth in the PBNDS that preventative services specific to women’s health,
including mammograms, be scheduled, those services are rarely provided.?"

As Jane details:

Before I was placed in ICE detention, I got my period every month to the exact
date. Around about April 2023 is the last time I had a regular period. I know of
many other women who have told me their periods have stopped being regular.

I think it is related to stress, but we do not have access to gynecological care
here, they have to take you to an outside hospital for that. So while we are detained
here, we are not sure if ... these symptoms are something that will have effects that
are more lasting. My diet is also so terrible here, so it could be that as well.

205 The standards for women’s medical care are prescribed in Part 4.4 of the PBNDS. These standards apply to contract
detention facilities that, like Moshannon, house ICE/ERO detainees. U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS at
4.4(I). The standards prescribe that women in detention routinely receive “age appropriate gynecological and
obstetrical health care, consistent with recognized community guidelines for women’s health services.” Id. at
4.4(IT)(1). Moreover, ICE cannot be deliberately indifferent to the medical needs of those it detains. Natale v. Camden
Cnty. Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003) (applied in pre-trial detention context); E.D v. Sharkey, 928 F.3d
299, 306 (3d Cir. 2019) (“This Circuit has longed [sic] viewed the legal rights of an immigration detainee to be
analogous to those of a pretrial detainee.”).

206 HUMAN RIGHTS WATCH, DETAINED AND DISMISSED: WOMEN’S STRUGGLE TO OBTAIN HEALTH CARE IN UNITED
STATES IMMIGRATION DETENTION (2009).

207 Id.

208 14

209 U.S. IMMIGR. & CUSTOMS ENF’T, PBNDS, § 4.4(V)(d).
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I have never sought out gynecological care at the facility, but back in July
2023, they told me because of my age, I would need a mammogram soon. However,
it was never scheduled.

Gynecological care is not sufficient here which is why I never bring up
problems with my menstrual cycle or anything else because I hear from other
women that they cannot get access to it either or its really difficult. Knowing that
you have to be taken to an outside hospital in order to get care makes people less
interested because they shackle you when they take you off site. Why would anyone
want to go through that humiliation? It deters us from seeking preventative or even
emergency care. They will only take you to the hospital, or to see a proper doctor,
when they determine that it is an emergency so most women, including myself, do
not bother seeking care or complaining about it.!°

Catherine reports similar concerns, exacerbated by the acute symptoms she experienced
while detained at Moshannon. About one month after her arrival at Moshannon, she began
experiencing serious pain.?!! After a pap smear identified abnormal cells, Catherine was sent for
further testing with medical professionals outside of the facility,?'? Catherine was diagnosed with
ovarian growths. Those painful growths required surgery to remove.?'* Staff at Moshannon told
Catherine that they would schedule the surgery, but never said when it would be scheduled. Staff
then failed to respond to any of Catherine’s subsequent questions about when the procedure would
take place.?'* Not only did Catherine not receive the surgery she needed, no other medical
treatment was provided for her gynecological conditions. She lived in pain for months at
Moshannon until she was deported.?!

Additionally, Moshannon deters women from seeking medical care by providing
inadequate language access for women to communicate needs to Moshannon staff.?!¢
Consequently, Jane avoided seeking medical care for medical problems with her menstrual

210 Ex. C, Jane Decl., 49 27-30.

21 See Ex. A, Catherine Decl., q 7.

212 Id.

213 Id.

214 Id.

215 Id.

216 This is not the first documented instance in which ICE has been faulted for using language barriers as an excuse to
deny gynecological care. In Rosemarie M. v. Morton, the Middle District of Florida granted a preliminary injunction
to a woman in ICE detention suffering from gynecological complications. 671 F. Supp. 2d 1311, 1313 (M.D. Fla.
2009). The plaintiff had been diagnosed and treated while in state custody, but treatment ceased when she was
transferred to ICE. /d. Although the plaintiff was “seen by a number of physicians and provided with numerous forms
of diagnostic testing, she ha[d] not received any of the procedures that [were] recommended by the physicians as
treatment for her condition.” /d. When ordering ICE to provide the necessary treatment, it highlighted that “[w]hile
Defendants maintain[ed] that [the] Plaintiff [] refused to consent to the recommended procedures, at worst, the record
reflects that [she] was confused as to the content of the various forms she was being asked to sign due to language
barriers.” Id. (emphasis added).
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cycle.?!” When staff at Moshannon told Jane that she would need a mammogram, they never
scheduled it.!®

Although ICE and its contractees, like Moshannon, are obligated to provide adequate
gynecological care under both the PBNDS and the constitutional standards that govern medical
access in immigration detention,?!® Catherine and Jane’s experiences demonstrate that ICE and
Moshannon fail to meet even the lowest of standards.

IV. ICE AND GEO HAVE NO PROCESS TO PROVIDE REASONABLE
ACCOMODATIONS TO PEOPLE WITH MEDICAL DISABILITIES AT
MOSHANNON.

The Rehabilitation Act of 1973 “was the first broad federal statute aimed at eradicating
discrimination against individuals with disabilities.”??° Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. §§ 794 et seq., prohibits organizations that receive financial assistance from any
federal agency, like Moshannon, from discriminating against qualified individuals**! with
disabilities, and it applies to noncitizens in removal proceedings.??*> Likewise, DHS regulations
expressly require that its agencies provide reasonable modifications for people with disabilities so
that they can participate in the benefits and services the agency provides.??? Particularly in the
context of detention settings, the programs and activities covered by the Rehabilitation Act are
“extremely broad in scope and includes anything a public entity does.”??* The Act does not require
evidence of a medical diagnosis; proof from an individual’s personal experience showing that the
impairment is substantial is sufficient to qualify for protections.

Once an entity like Moshannon is on notice of a person’s disability, it is required to
affirmatively engage in an inquiry as to whether a reasonable accommodation is needed to ensure
the individual has equal access to the services of the programs and activities of the public entity.??®

27 Ex. C, Jane Decl., 4 29.

218 1d. 9 29.

219 The Third Circuit evaluates claims for deliberate indifference to a medical need under the Fourteenth Amendment
Due Process Clause. See Natale v. Camden Cnty. Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003). In the context of
immigration detention, constitutional claims for deliberate indifference to a medical need are properly evaluated
under the Fifth Amendment Due Process Clause. Natale v. Camden Cnty. Corr. Facility, 318 F.3d 575, 581 (3d Cir.
2003) (applied in pre-trial detention context); E.D v. Sharkey, 928 F.3d 299, 306 (3d Cir. 2019) (“This Circuit has
long viewed the legal rights of an immigration detainee to be analogous to those of a pretrial detainee.””). The Third
Circuit “has found no reason to apply a different standard than that set forth in Estelle [and applicable to people with
convictions] when evaluating whether a claim for inadequate medical care by a pre-trial detainee is sufficient.”
Natale, 318 F.3d at 581 (citing Estelle v. Gamble, 429 U.S. 91, 103-04 (1997) (additional citation omitted)).

220 Helen L. v. DiDario, 46 F.3d 325, 330 (3d Cir. 1995), as amended (Feb. 2, 1995).

221 The Rehabilitation Act defines an “individual with a disability” as, inter alia, any person who has “a physical
or mental impairment which substantially limits one or more major life activities of such individual.” 29 U.S.C.
§ 705(20)(B).

222 See, e.g., Franco-Gonzales v. Holder, 767 F. Supp. 2d 1034, 1051-52 (C.D. Cal. 2010).

2236 C.F.R. §§ 15.1-15.70; see also Durham v. Kelley, 82 F.4th 217,226 (3d Cir. 2023) (“Refusing to make reasonable
accommodations is tantamount to denying access.”).

224 Furgess v. Pa. Dep’t of Corrs., 933 F.3d 285, 289 (3d Cir. 2019).

225 Berardelli v. Allied Servs. Inst. of Rehab. Med., 900 F.3d, 104, 114-15 (3d Cir. 2018) (finding that, as recognized
by the Supreme Court, the prohibition on discrimination includes ‘an affirmative obligation . . . that ‘an otherwise
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Put another way, “the term ‘discriminate against a qualified individual on the basis of disability’
includes” “not making reasonable accommodations to the known physical or mental limitations of
an otherwise qualified individual with a disability . . . unless such covered entity can demonstrate
that the accommodation would impose an undue hardship on the operation of the business of such
covered entity.”??¢ Inherent to the reasonable accommodation requirement, and in “[d]etermining
what specific actions should be taken,” is an “interactive process involving participation by both
sides.”??’

In the context of immigration detention, there are multiple pathways through which ICE
and Moshannon staff become aware that an individual could have a disability and require a
reasonable accommodation to access services. And yet, staff detailed to Moshannon do not have
any protocols for responding to accommodation requests or engaging in the interactive process.

As Jose describes:

After I was assaulted at Moshannon, I tried to figure out how to get a minor accommodation
to help alleviate my pain. I was never provided with any information on how to ask for a
reasonable accommodation request, at least not in any language that [ understand, and so I
tried to navigate that by myself.

For months, since the assault, I asked for a mattress that will not hurt me. The bed
I slept on in the hole was made of iron and metal. There was no pillow. The bed was very
small, and the mattress so thin. I felt the metal on my body when I tried to sleep, and it was
just so painful with my back injury. I asked everyone here to help accommodate me—all |
wanted was a mattress that is thicker and will not hurt me. I asked the Captain. I spoke with
the doctor here. I asked for help using the tablet. I made the same request over and over
and over and over again. Every time [ went to the doctor. Constantly. Moshannon staff says
I had to speak with the doctor. The doctor says it had to be authorized by ICE. They sent
me in circles with no answer, no help.

There was no response, for nearly two months, to my request for this minor
accommodation to help me alleviate my now chronic back pain. Nobody listened to me.
Nobody helped me make the pain less, even in this small way.??®

Although Jose was retaliatorily transferred from Moshannon after telling staff about this
forthcoming Complaint, he still requires the requested accommodations. If Jose is still detained at
the time CRCL investigates this Complaint, he asks that CRCL intervene and facilitate an
interactive process so that he can exercise his dignity and statutory rights to a reasonable

qualified handicapped individual must be provided with meaningful access to the benefit that the grantee offers’ and
that federally funded programs were required to make ‘reasonable accommodations’ or ‘reasonable modifications’
... when necessary to assure such ‘meaningful access’ (quoting Alexander v. Choate, 469 U.S. 287, 300-01 (1985.
226 Sandor v. Borough, 92 F. Supp. 3d 355, 358 (W.D. Pa. 2015) (quoting 42 U.S.C. § 12112).

227 Mengine v. Runyon, 114 F.3d 415, 420 (3d Cir. 1997) (internal alterations and citations omitted); see also Baxter
v. Pa. Dep’t of Corrs., 661 F. App’x 754, 758 (3d Cir. 2016) (summary order) (assuming interactive process
requirement in case involving incarcerated individual); Havens v. Colo. Dep 't of Corrs., 897 F.3d 1250, 1263 (10th
Cir. 2018) (applying interactive process requirement in prison context).

228 Ex. F, Jose Decl., 9 16-18.
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accommodation. And regardless of Jose’s detention status, CRCL and the designated 504 officer
must act to establish and oversee a reliable process through which people detained at Moshannon
can engage in a timely and interactive process to seek reasonable accommodations for medical
disabilities.

Jason described similar treatment when he faced difficulties in obtaining treatment for
Hepatitis B and anxiety. He was prescribed two medications, which the medical staff dispensed
during the evening pill distribution. But as Jason explained to medical staff, he was most often
asleep before the pills were brought to him because the pain from his tumors made sleeping through
the night difficult. Jason sought a medical accommodation requesting that he be added to the mid-
day pill-call because of his sleep issues and missed pill-calls, but the medical staff persisted in
bringing his medication at night. While the medical records report that he refused the medications,
Jason is clear that he never refused medication, and notes that he did not sign the documents
claiming he did.?*

Jason has been seeking a basic accommodation so that he can garner the same benefit as
his able-bodied peers in detention—sleep.?*® Jason asked for a simple adjustment to his pill
schedule so that he could access medication prescribed to him. Moshannon and ICE’s lack of
processes denied both of them the services required under the Rehabilitation Act.

V. RACE DISCRIMINATION IS PERVASIVE AT MOSHANNON.

The above accounts detailing ICE and GEO officials’ persistent and routine denial of
language access, access to medical care, and denial of reasonable accommodation requests to
individuals with LEP illustrate a pattern and practice of discrimination on the basis of national
origin, in violation of Title VI of the Civil Rights Act.?3! Unfortunately, they also signal a much
more significant issue of racialized discrimination experienced by individuals held in ICE custody
at Moshannon, particularly as it pertains to persons identified as Black and Asian, in further
violation of Title VL.

This pervasive discrimination on the basis of perceived race persists contrary to stated
policy, as written in the Moshannon Valley Processing Center Supplement to the ICE National
Resident Handbook, “that no individual be discriminated against because of age, race, color, creed,
religion, sexual orientation, physical challenges, or national origin. Interpretation services are
available to all residents.”?*> CRCL is mandated under 6 U.S.C. § 345(a) to “review and assess
information concerning abuses of civil rights, civil liberties, and profiling on the basis of race,
ethnicity, or religion, by employees and officials of the Department.” CRCL is further mandated
to “oversee compliance with constitutional, statutory, regulatory, policy, and other requirements
relating to the civil rights and civil liberties of individuals affected by the programs and activities

29 Id. 9 21-23.

230 Cf Furgess v. Pa. Dep’t of Corrs., 933 F.3d 285, 291 (3d Cir. 2019).

2142 U.S.C §§ 2000d.

232 The Moshannon Handbook Supplement at 3. The Moshannon Handbook Supplement also specifies in the “Resident
Rights and Responsibilities, ... 2. The right of freedom from discrimination based on religion, national origin, gender,
sexual orientation, handicap, or political beliefs.”
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of the Department,” and to investigate all complaints related thereto.?** This mandate extends
oversight to GEO, and its operations at Moshannon.

As noted in Sec. I, Background, above, Moshannon is located in a community that is
overwhelmingly comprised of U.S. citizens who identify as White (Non-Hispanic).?** This results
in a candidate pool for employees at Moshannon with very little racial or ethnic diversity. Indeed,
Damar reports that individuals detained at Moshannon have not interacted with or seen a single
Black staff worker from either ICE or GEO. As Damar notes, that “was isolating” for him.?%

Jane similarly describes racial isolation and race discrimination at Moshannon, and states:

There are only about six black women detained here and, to my knowledge, there
are no black staff that work here. It is very isolating to be a woman detained here
and even more isolating to be black. 2*¢

Jane details the ways in which Black women are treated differently in terms of access to jobs,
certain privileges, and generalized treatment and respect:

The staff at Moshannon treat Black people differently. For example, the guards do
not greet me when I greet them, or they ignore me altogether or act afraid of me by
always avoiding eye contact.?®’

Jason also describes the racialized isolation and denial of respect he experienced at
Moshannon, and the staff’s promotion of that isolation, as well as the ways in which language-
based discrimination serves as a proxy for racialized national-origin discrimination.

In addition to the language barriers, I experienced racial discrimination. I wanted
to live close to fellow Chinese immigrants so that we could help each other in times
of need and have someone to talk to. We tried to apply to be moved into the same
dorm, but our applications seemed to be overlooked by the COs. They pretended
not to understand our requests, even though I noticed that non-Chinese groups do
not face such hurdles with similar requests. It was very frustrating and unfair.

I felt that one resident assistant (RA) was acting particularly racist against
me and other Chinese immigrants. Every time I spoke to her with simple requests
in English, she acted like she did not understand what I was saying, even though
the other RAs had no issue understanding my English.?3

23 6 USC § 345 (a)(1), (4), and (6).
234 DATA USA supra, note 21.

235 Ex. B, Damar Decl.,  37.

236 Ex. C, Jane Decl., § 48-49.

237 14, 9 46,

238 Ex. D, Jason Decl., 4 30-31.
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Alvan describes the environment at Moshannon as follows:

I ... feel that a racialized undertone permeates MVPC. Detainees who are black
get treated like animals. This is how I felt when I was strip searched without reason
in front of a camera. When I speak to guards, I feel as though they look down on
me and my intellect because of the color of my skin. I have had guards try to take
advantage of this, like when a staff member took a photo of me on his personal
device and then told me he was allowed to do so. This atmosphere of racial
undertones and discrimination towards those who don’t speak English make it even
more difficult for me and others in MVPC to seek and obtain the care that we
need.?*’

Participants in this complaint recount explicitly racially derogatory commentary made by
staff at Moshannon. Alvan, for example, recounts hearing some of the staff say, “you’re messing
up our country, poisoning our blood.”?*° Jose provides an account of a particularly disturbing and
more racially explicit act of aggression he experienced at the hands of a GEO staff member on
May 22, 2024. He recalls the officer, who was White, entering his cell to put handcuffs on him,
noting he was “so violent and aggressive,” and that he hurt his already injured finger, but then
refused to take him to medical to address the pain he was experiencing. During this incident, the
officer said to Jose, “you Blacks deserve to be dead, you all are shit.”?*' As Jose recounts,

This was not the first time that the police officers at Moshannon said racist things
to me while in the protective custody unit. For example, another officer called me
“ugly monkey.”?*?

These examples of overt racism on the part of staff at Moshannon provide a critical
backdrop for understanding the public records data provided to LSNJ in response to FOIA
litigation, which reveals that individuals identified as Black or Asian and Pacific Islander spent a
disproportionately longer time in detention at Moshannon as compared to those identified as
White.?* On average, individuals apprehended by ERO and detained at Moshannon spend an
average of 76.34 days in detention, with people identified as White spending an average of 68.13
days in custody. In contrast, people identified as Black and Not of Hispanic Origin spend an
average of 154.29 days in detention, while people identified as Asian or Pacific Islander spend an
average of 113.77 days in custody.

VI. CONCLUSION

As detailed in this Complaint, GEO and ICE consistently and pervasively fail to meet
constitutional standards, statutory standards, and their own minimum standards of care for people
held at the Moshannon Valley Processing Center. People that GEO and ICE detain at that facility
are routinely denied language justice, access to medical and mental health care, and the ability to

239 Ex. H, Alvan Decl, § 22.

20 17 431,

241 Ex. F, Jose Decl, 9 31-32.

%2 17 433,

243 See supra, Sec. 1, Background. See also, Ex. J, Wisotsky Decl., § 41 and accompanying chart.
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seek reasonable accommodations for disabilities. People of Color are subjected to derogatory and
racist words and actions. CRCL, along with ICE and its components, and GEO must take
immediate corrective action so that the people in their custody are afforded at least the most basic
level of rights and dignity. Both the Constitution and PBNDS require ICE and GEO to meet their
obligations.

VII. RECOMMENDATIONS

As detailed herein, and particularly as described by the Participants in this Complaint, GEO
and ICE regularly and routinely violate the rights of the people that they detain at the Moshannon
Valley Processing Center in Philipsburg, Pennsylvania. People that GEO and ICE detain at
Moshannon are denied their constitutional and statutory rights, and are not provided even the
minimum standard of care required by ICE’s own Performance-Based National Detention
Standards. As the Participants in this Complaint describe, even the most basic dignitary norms are
consistently dishonored.

We urge CRCL to work with ICE and other Department offices and components to
incorporate strict liability mechanisms into the contracts with Moshannon and other non-profit
detention centers so that when civil rights standards, policies, and norms are violated the federal
contracts have progressive and significant monetary repercussions and increased oversight
mechanisms.

We also urge CRCL to open an immediate investigation into the allegations contained
herein, and offer extensive recommendations to DHS, ICE, and the IHSC on how they can address
the serious complaints put forth by the Participants in this matter. Those recommendations are
certainly not limited to, but should at minimum include:

a. Corrective measures to ensure language justice for people with Limited
English Proficiency.

i. Staff must ask and document the primary and secondary languages and
literacy of the people that they detain, and then honor that marker by
interacting with people in their primary language and providing people with
copies of all rules, regulations, and vital documents in their primary
language. Vital documents include but are not limited to disciplinary
documents, grievance forms, and medical documents.

1. GEO and ICE staff can ask people to identify their primary language
using an accessible chart or card, as used by the City of Philadelphia
and many other government offices across the country.

ii. GEO and ICE must ensure access to qualified, professional interpretation
services (by either qualified staff or telephonic interpretation) including, but
not limited to, medical and mental health appointments; law library use;
before and during disciplinary proceedings; during any search of an
individual’s body, including a strip or cavity search; during routine
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1il.

1v.

vi.

interactions between staff and people detained; and in all interactions with
ICE.

People who are LEP and detained by ICE and GEO must be provided with
competent and qualified professional interpretation during all interactions
with medical and mental health staff, in all circumstances.

1. The provision of those services must be monitored and reinforced.
Medical staff should be required to identify and document language
needs and services each time they chart. Charts must be periodically
and systematically reviewed by IHSC.

2. Medical staff may not use other people in detention to interpret
confidential and sensitive information, or during medical
appointments or the distribution of medication.

GEO and ICE should use prerecorded announcements for the loudspeaker,
in multiple languages, including for notice of count and security sweeps.

The Talton Tablet system must be accessible to people with LEP, including
those who cannot navigate through any English-language writings. The
Tablet should be accessible to people who speak at least the top ten most
frequently used languages at the facility. That system should account for
people asking GEO staff to assist with legal and court access, and in
scheduling medical appointments.

Medical and mental health staff, ICE staft including IHSC staff, and GEO
staff must be routinely trained and evaluated on when and how to properly
use interpretation and translation services.

b. Corrective measures to guarantee that people receive minimally adequate,
informed, and competent medical and mental health care in a language that
they understand.

1.

GEO and IHSC must invest in and install on-site gynecological care and
treatment options for women and people who require gynecological
treatment so that they can have the same access to routine health care that
is available to men.

1. Women and people who require gynecological care should receive
preventative health care like mammograms and pap smears on a
routine basis and consistent with recommended guidelines based on
age, medical history, family history, and other relevant factors.

2. Feminine hygiene products like tampons and menstrual pads (not
underwear liners) should be provided free-of-charge.
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ii.

1il.

1v.

GEO should eliminate the use of shackles during off-site medical
appointments to eliminate a deterrence to people seeking needed medical
treatment.

IHSC and GEO must coordinate the provision of care, and ICE and its
components should be required to promptly respond to requests for off-site
medical procedures or treatments, at least within five business days after a
routine request and within twenty-four hours for an emergent request.

Medical and mental health providers must adhere to the AMA ethical
guidelines pertaining to informed consent prior to administering treatment,
including prescribing medications or taking blood or urine samples.
Informed consent must be obtained in the primary language of the person
in detention and documented.

Medical staff must be prohibited from marking appointments or treatments,
like medication, as “refused” due to a language barrier or conflict in
schedule.

¢. Developing a robust and interactive process for people with disabilities to
request and obtain reasonable accommodations.

1.

ii.

1il.

1v.

ICE and GEO staff must develop an interactive process by which people
with disabilities can request and timely obtain reasonable accommodations
and appeal any denial. That process must be transparent and clear as to who
has responsibility to evaluate requests and engage in the process. Any
process must include consultation with the individual with the disability to
understand their medical limitations, and to identify potential
accommodations and alternatives.

While people with disabilities need not file a formal reasonable
accommodation request to trigger the interactive process, information on
how to do so must be provided in multiple languages upon entrance to
Moshannon, and if and when people detained there seek medical assistance.

Any interactive process must include a clear mechanism by which people
can appeal a denial of a reasonable accommodation or the granting of an
alternative accommodation that might not meet their needs.

ICE, CBP, and all other federal agencies that detain non-citizens must
develop a centralized mechanism by which reasonable accommodations
continue should a person in their custody be transferred to a different
facility.
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d. Ending the mistreatment of people detained by ICE and GEO, including
stopping all racial discrimination and discrimination on the basis of sexual
orientation and disability status.

ii.

1il.

1v.

Vi.

Consistent with accepted medical practice, the use of solitary confinement
and administrative segregation must end.

An individual may not be subjected to disciplinary infractions for failing to
follow a staff command or order that they did not understand due to
language or disability, or for an incident stemming from a misunderstanding
based on the lack of language access.

Any disciplinary infraction for a person with LEP, and particularly if that
individual risks placement in administrative segregation, must be reviewed
and approved by the facility’s warden and the DFOD prior to placement.

Religious items should not be considered contraband.

There must be increased mechanisms for staff oversight, accountability,
discipline, and performance review when a person in detention alleges
discriminatory behavior, or if discriminatory behavior by a staff member is
observed by any member of ICE or GEO staff.

Retaliation should not be tolerated, and staff must be held accountable for
retaliatory actions.

We further urge CRCL to ensure that its investigation is transparent and inclusive, and
ensures the protection and full recognition of the rights of the individual complainants,
declarants, and other potential witnesses to this complaint, and work with the ultimate goal
of ensuring accountability and non-repetition of the rights violations identified herein. To
that end, we recommend CRCL take the following steps:

e Coordinate with below signed counsel in all outreach and communications with individual
represented complainants;

o Take steps to ensure communications with individual Participants to this complaint —
particularly those who remain detained at Moshannon — are carried out in a timely fashion,
and in a manner that safeguards their well-being, safety, and legal rights;

o In light of the pervasive accounts of retribution and the prison-like environment reported
by individuals detained at Moshannon, and resulting fear that resulted in three of our
Participants proceeding pseudonymously, and many others to opt out of participation,
include as part of the investigation listening sessions with immigrant community
stakeholders — including family members of those detained and formerly detained at
Moshannon, as well as persons formerly detained at Moshannon, and counsel to persons
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detained at Moshannon — to better understand the context and the pervasiveness of the
complaints raised herein; and

o At the conclusion of the investigation, provide a full and public record of the findings and
recommendations resulting from the investigation, in a manner that preserves the
confidentiality of individual complainants, declarants, and other witnesses who wish for
their identities to be concealed from the public, and put in place steps aimed at ensuring
accountability and non-repetition of any violations found in the course of the investigation,
with planned follow-up with below signed counsel and other stakeholders.

Should you need any additional information, please do not hesitate to contact our legal
team at: Sarah Paoletti: paoletti@law.upenn.edu; Shira Wisotsky: swisotsky(@]Isnj.org, and
Vanessa Stine: vstine@aclupa.org. Thank you and we look forward to coordinating with your
office throughout the investigation process.

/s/ Sarah Paoletti /s/ Shira Wisotsky

Practice Professor of Law; Attorney for Special Projects
Director, Transnational Law Clinic Detention and  Deportation
University of Pennsylvania Carey Law School Defense Initiative

Legal Services of New Jersey
/s/ Vanessa L. Stine

Vanessa L. Stine /s/ Zoe Burke

Senior Staff Attorney - Immigrants’ Rights Law Fellow/Staff Attorney

American Civil Liberties Union of Pennsylvania Detention and  Deportation
Defense Initiative

/s/ Viktoria Zerda Legal Services of New Jersey

Viktoria Zerda

Fellowship Attorney — Immigrants’ Rights
American Civil Liberties Union of Pennsylvania

cc:  Shoba Sivaprasad Wadhia
Peter Mina
Anna Hinken
Elena Feroz
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Practice Advisory!
HABEAS CORPUS PETITIONS
January 15, 2025

This practice advisory addresses petitions for writs of habeas corpus in immigration cases.
Traditionally, district courts have jurisdiction to entertain habeas petitions seeking release,
seeking a bond hearing before an immigration judge, and/or challenging certain detention
conditions. In the wake of enforcement actions under Trump 2.0, it is possible that noncitizens
may need to resort to habeas as a mechanism to challenge immigration enforcement actions
where the noncitizen is unable to access the existing statutory judicial review scheme available
under § 242 of the Immigration and Nationality Act (INA), 8 U.S.C. § 1252, or a new
enforcement action is not covered by it.

The advisory focuses on the procedural aspects of litigating habeas petitions, not the substance of
possible arguments underlying them. It is accompanied by a Template Habeas Petition and
Template Application for an Order to Show Cause.

Adyvisory Contents
L Overview and Sources of Habeas Authority — Page 2

II. Habeas Challenges in the Immigration Context — Page 3
A. Release-Related
1. Detention
2. Notable Decisions and Limitations
B. Unaccompanied Children

! Copyright (c) 2025, National Immigration Litigation (NILA). NILA reserves all rights to
this advisory and its content may not be reproduced, disseminated, published, or transferred in
any form or by any means without prior written permission of NILA. NILA issued an earlier
version of this advisory with the Children’s Immigration Law Academy of the American Bar
Association (CILA). NILA would like to thank the following individuals for their contributions
to this advisory: Matt Adams, Laura Belous, Alina Das, Raha Jorjani, Stephen Kang. Adriana
Lafaille, Sydney Maltese, Kelsey Morales, Nhu-Y Ngo, Austin Rose, Johnny Sinodis, Michael
K.T. Tan, SangYeob Kim, and Jessica Zhang. The advisory is intended for lawyers and is not a
substitute for independent legal advice supplied by a lawyer familiar with a client’s case.
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C. Expedited Removal under 8 U.S.C. § 1225(b)
D. Removal Proceedings Related

II1. Pre-Filing Considerations — Page 7
A. Place of Filing
1. Detained Petitioners
2. Non-detained Petitioners
B. Proper Respondent
C. Exhaustion

IV. Components of a Habeas Filing — Page 11
A. Habeas Petition (Required)
1. Petition Elements
2. Form AO 242
$5 Filing Fee or Waiver (Required)
Civil Cover Sheet (Required)
Summons(es) (Possibly Required)
Application for an Order to Show Cause (Optional)
Exhibits (Optional)
Memorandum of Points and Authorities (Optional)
Motions for Injunctive Relief (Optional)
Motion to Proceed Under a Pseudonym (Optional)

TEQOmmoaw

V. Post-Filing — Page 15

A. Service
B. Judge Assignment, Standing Orders, and Deadlines
C. Government Response
D. Pro-Se Petitioners and Appointed Counsel
E. Attorneys’ Fees and Costs
I. Overview and Sources of Habeas Authority

The writ of habeas corpus—which literally means to “produce the body”—is a type of court
order, stemming from English common law and long enshrined in the U.S. Constitution and
statutes. The right to file a petition for a writ of habeas corpus is intended to, at a minimum,
provide “a means of reviewing the legality of Executive detention.” Rasul v. Bush, 542 U.S. 466,
474 (2004) (quoting INS v. St. Cyr, 533 U.S. 289, 301 (2001)).

There are two main sources of authority for immigration habeas petitions. First, and most
relevant, is the civil habeas statute, 28 U.S.C. § 2241. It provides that:

(a) Writs of habeas corpus may be granted by the Supreme Court, any justice
thereof, the district courts and any circuit judge within their respective
jurisdictions. The order of a circuit judge shall be entered in the records of
the district court of the district wherein the restraint complained of is had.



(c) The writ of habeas corpus shall not extend to a prisoner unless—

(1) He is in custody under or by color of the authority of the United States
or is committed for trial before some court thereof; or

(3) He is in custody in violation of the Constitution or laws or treaties of
the United States . . . .

Second, and a more challenging basis of jurisdiction, is the Suspension Clause of the U.S.
Constitution, also known as the Great Writ. See U.S. Const. art. I, § 9, cl. 2 (“The Privilege of the
Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion
the public Safety may require it.”).
A third source of habeas authority is specific to expedited removal orders. See Section III.D.
I1. Habeas Challenges in the Immigration Context
Federal courts have addressed habeas petitions in a variety of immigration actions, including
challenges to immigration detention, the detention of unaccompanied children, conditions of
confinement, expedited removal orders, and sometimes in connection with removal proceedings.
The following is a non-exhaustive listing of types of habeas-related litigation in these areas.

A. Release-Related

1. Detention

o Post-removal order detention in violation of the U.S. Constitution or immigration
statutes where removal is not reasonably foreseeable.?

o Whether an agency erred in making a dangerousness determination.?

o Failure to consider conditional parole as a condition for release under 8 U.S.C. §
1226(a), instead of monetary bond.*

2 See Zadvydas v. Davis, 533 U.S. 678 (2001); Clark v. Martinez, 543 U.S. 371 (2005).

3 See, e.g., Martinez v. Clark, 144 S. Ct. 1339 (2024) (vacating and remanding Ninth
Circuit decision finding no jurisdiction to review dangerousness determination in denying bond),
and Martinez v. Clark, No. 21-35023,  F.4th _, 2024 WL 5231197, *7 (9th Cir. Dec. 27,
2024) (following remand, holding that court has jurisdiction to review danger determination
under abuse of discretion standard).

4 See, e.g., Rivera v. Holder, 307 F.R.D. 539 (W.D. Wash. 2015).
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o Immigration detention without the opportunity for parole in violation of the
immigration statute, regulations, and ICE’s parole directive.’

o Failure to consider ability to pay and/or alternatives to detention in custody
determinations.®

o Use of the Intensive Supervision Appearance Program (ISAP) (electronic
monitoring).’

o Whether an individual is properly subject to mandatory detention.

o Conditions of confinement in violation of the U.S. Constitution due to risk of
contracting COVID-19.%

2. Notable Decisions and Limitations

o Individuals detained pursuant to 8 U.S.C. § 1226(a) do not have a statutory right
to bond hearings every 6 months. Jennings v. Rodriguez, 583 U.S. 281 (2018).

o 8 U.S.C. § 1226(c), providing for the detention of individuals with certain
criminal convictions without bond hearings during removal proceedings, is
facially constitutional. Demore v. Kim, 538 U.S. 510 (2003).

o Individuals detained pursuant to 8 U.S.C. § 1226(c) do not have a statutory right
to a bond hearing regardless of when U.S Immigration and Customs Enforcement
(ICE) takes them into custody. Nielsen v. Preap, 586 U.S. 392 (2019).

> See, e.g., Abdi v. Duke, 280 F. Supp. 3d 373 (W.D.N.Y. 2017), vacated in part on other
grounds by Abdi v. McAleenan, 405 F. Supp. 3d 467 (W.D.N.Y. 2019); Damus v. Nielsen, 313 F.
Supp 3d 317,323 (D.D.C. 2018).

See, e.g., Hernandez v. Sessions, 872 F.3d 976 (9th Cir. 2017) (challenge to agency’s
failure to consider financial circumstances or alternative release conditions prior to custody
determinations where petitioners were determined not to be dangerous or flight risks). But see
Martinez v. Clark, No. 21-35023,  F.4th _, 2024 WL 5231197 (9th Cir. Dec. 27, 2024)
(rejecting argument that due process requires agency to consider alternatives to detention where
petitioner was found to be a danger).

7 See, e.g., Gozo v. Mayorkas, No. 1:23-CV-159, 2024 WL 2027510 (S.D. Tex. Mar. 4,
2024); Ahmed v. Tate, No. 4:19-CV-4889, 2020 WL 3402856 (S.D. Tex. June 19, 2020);
Xiaoyuan Ma v. Holder, 860 F. Supp. 2d 1048 (N.D. Cal. 2012); Nken v. Napolitano, 607 F.
Supp. 2d 149 (D.D.C. 2009); Nguyen v. B.I. Inc., 435 F. Supp. 2d 1109 (D. Or. 2006); Urbina v.
Godfrey, No. CV 06-538-ST, 2006 WL 2474881 (D. Or. Aug. 22, 2006).

See, e.g., Hope v. Warden York Cty. Prison, 972 F.3d 310 (3d Cir. 2020); Zepeda Rivas v.
Jennings, 465 F. Supp. 3d 1028 (N.D. Cal. 2020); Yanes v. Martin, 464 F. Supp. 3d 467, 468 n.1
(D.R.I. 2020) (collecting cases). But see Pinson v. Carvajal, 69 F.4th 1059, 1068-69 (9th Cir.
2023). For additional resources related to litigating immigration detention conditions, contact
Eunice Cho at echo@aclu.org.



C.

Individuals detained pursuant to 8 U.S.C. §§ 1226(c) or 1225(b) do not have a
statutory right to a bond hearing following prolonged detention. Jennings v.
Rodriguez, 83 U.S. 281 (2018). But note that there is a circuit split on whether
due process requires a bond hearing about prolonged mandatory detention.
Compare German Santos v. Warden Pike Cnty. Corr. Facility, 965 F.3d 203, 206
(3d Cir. 2020) (“Because his detention has become unreasonable, he has a due
process right to a bond hearing, at which the Government must justify his
continued detention by clear and convincing evidence.”) with Banyee v. Garland,
115 F.4th 928 (8th Cir. 2024), and Rodriguez Diaz v. Garland, 53 F.4th 1189 (9th
Cir. 2022).

Individuals in withholding-only proceedings following reinstatement orders or
§ 1228(b) orders are subject to post-removal order detention under 8 U.S.C.

§ 1231(a) and are not statutorily entitled to bond hearings while seeking
withholding of removal. See Johnson v. Guzman Chavez, 594 U.S. 523 (2021);
Johnson v. Arteaga-Martinez, 596 U.S. 573 (2022).

Detention of Unaccompanied Children
Detention of unaccompanied children in the custody of the Office of Refugee
Resettlement (ORR) in violation of the U.S. Constitution, immigration statutes, or

the Flores settlement agreement.”

Determinations allegedly justifying transfer of individuals to an adult detention
facility, including to the use of radiographs and other age determination tools. '

Expedited Removal under 8 U.S.C. § 1225(b)

The INA expressly provides for limited habeas review of certain determinations made in
expedited removal proceedings. See 8 U.S.C. § 1252(e)(2). These determinations include
whether the petitioner:

o 1S a noncitizen,

o was ordered removed under 8 U.S.C. § 1225(b)(1), and

o can prove by a preponderance of the evidence that they are a lawful permanent resident,
refugee, or asylee and that such status has not been terminated.

? See, e.g., D.B. v. Cardall, 826 F.3d 721 (4th Cir. 2016); Santos v. Smith, 260 F. Supp. 3d
598 (W.D. Va. 2017); Saravia v. Sessions, 280 F. Supp. 3d 1168 (N.D. Cal. 2017); J.S.G. v.
Stirrup, No. SAG-20-1026, 2020 WL 1985041 (D. Mary. Apr. 26, 2020); Maldonado v. Lloyd,
No. 18 Civ. 3089 (JFK), 2018 WL 2089348 (S.D.N.Y. May 4, 2018).

10 R.R. v. Orozco, No. 20-564 KG/GBW (D.N.M. Jun. 30, 2020); N.B. v. Barr, No. 19-CV-
1536 JLS (LL), 2019 WL 4849175, at *13 (S.D. Cal. Oct. 1, 2019); B.I.C. v. Asher, No. C16-
132-MJP-JPD, 2016 WL 8672760 (W.D. Wash. Feb. 19, 2016).
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See 8 U.S.C. § 1252(e)(2)(A)-(C). If person is improperly issued an expedited removal order, for
example, because they have been in the country for a greater amount of time than expedited
removal covers, a habeas petition alleging that the person was not “ordered removed under 8
U.S.C. § 1225(b)(1)” may be a viable option.!! However, the statute specifically provides that
such review must be limited to “whether such an order in fact was issued and whether it relates
to the petitioner” and may not include review of whether a noncitizen “is actually inadmissible or
entitled to any relief from removal.” 8 U.S.C. § 1252(¢e)(5).

Habeas review is not available for systemic challenges to implementation of the expedited
removal statute. 8 U.S.C. § 1252(e)(3).

The Supreme Court largely has foreclosed habeas actions raising procedural challenges to
expedited removal orders or aspects of the expedited removal process. See DHS v.
Thuraissigiam, 591 U.S. 103 (2020). In Thuraissigiam, the petitioner—who was apprehended
immediately after physically entering the United States—filed a habeas petition to challenge
alleged flaws in his credible fear proceeding, seeking as a remedy a “new opportunity to apply
for asylum.” 591 U.S. at 115. Notably, the petitioner in Thuraissigiam did not challenge
“unlawful executive detention,” but rather sought “the opportunity to remain lawfully in the
United States,” id. at 119 (citation omitted). '?

The Court held that neither the Suspension Clause nor the Due Process Clause afforded the
petitioner a right to judicial review. /d. In reaching its conclusion as to due process, the Court
held that a noncitizen “in respondent’s position”—in other words, a noncitizen who is
apprehended shortly after having entered unlawfully—"has only those rights regarding
admission that Congress has provided by statute.” Id. at 140.

D. Removal Proceedings Related

i Cf. Dugdale v. U.S. CBP, 88 F. Supp. 3d 1, 6 (D.D.C. 2015) (holding “that a
determination of whether a removal order ‘in fact was issued’ fairly encompasses a claim that the
order was not lawfully issued due to some procedural defect”) (quoting Am-Arab Anti-
Discrimination Comm. v. Ashcroft, 272 F. Supp. 2d 650, 663 (E.D. Mich. 2003)); Am-Arab Anti-
Discrimination Comm., 272 F. Supp. 2d at 663 (recognizing “jurisdiction on habeas review to
determine whether the expedited removal statute was lawfully applied to petitioners in the first
place”); Smith v. CBP, 741 F.3d 1016, 1022 (9th Cir. 2014) (rejecting a claim that an individual
was not “ordered removed under 8 U.S.C. § 1225(b)(1)” on the merits); Agarwhal v. Lynch, 610
F. Supp. 3d 990 (E.D. Mich. 2022) (denying motion to dismiss a habeas petition challenging
whether the individual was ordered removed under 8 U.S.C. § 1225(b)(1) on the basis that the
expedited removal order had not been reviewed, approved, and issued according to the relevant
statute and regulations).

12 See also id. at 107 (describing petitioner’s goal as obtaining “additional administrative
review of his asylum claim and ultimately to obtain authorization to stay in this country”).
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Previously, in the early 2000s, district courts reviewed certain final removal orders, but that
practice was short-lived. !> Nevertheless, some attorneys continue to list the civil habeas statute
and the Suspension Clause in the jurisdictional section of complaints that do not involve
challenges to immigration detention. Where there is a viable non-habeas basis for jurisdiction,
courts generally do not address the propriety of habeas jurisdiction.

In contrast, where habeas is the main or only jurisdictional basis provided, courts determine
whether they have habeas jurisdiction. For example, courts have dismissed habeas actions
seeking to halt the execution of removal orders to await some discretionary agency action
pursuant to 8 U.S.C. § 1252(g).'* On the other hand, courts have exercised jurisdiction over
habeas petitions filed by non-detained petitioners who challenged a sudden policy change to the
terms of the Orders of Supervision governing their post-final order release to “ensure that there
are adequate and effective alternatives to habeas corpus relief in the circumstances of [that]

case.” !

The Second Circuit previously found that the Suspension Clause permitted review of a habeas
petition alleging that ICE sought to deport the petitioner as a result of speech protected by the
First Amendment. Ragbir v. Homan, 923 F.3d 53, 78-79 (2d Cir. 2019) vacated by Pham v.
Ragbir, 141 S. Ct. 227 (2020) (remanding for further consideration in light of DHS v.
Thuraissigiam, 591 U.S. 103 (2020)).

13 Specifically, the Supreme Court addressed amendments to the INA, enacted in 1996 and

1997, that curtailed judicial review over certain final removal orders in the courts of appeals. See
Calcano-Martinez v. INS, 533 U.S. 348 (2001); INS v. St. Cyr, 533 U.S. 289 (2001). The Court
held that construing the amendments to preclude federal court review of pure questions of law
would raise substantial constitutional questions. Calcano-Martinez, 533 U.S. at 351; St. Cyr, 533
U.S. at 301. To avoid this constitutional issue, the Court held that the Suspension Clause
required review of legal questions. Subsequently, judicial review over removal orders was
bifurcated; some removal orders were reviewable in the circuit courts on petition for review and
others were reviewable in district court via habeas. To rectify this bifurcation, through the REAL
ID Act of 2005, Congress revised the INA to restore judicial review in the courts of appeals over
removal orders raising constitutional claims or questions of law. See generally Guerrero-
Lasprilla v. Barr, 589 U.S. 221, 232-34 (2020) (addressing history of the REAL ID Act and 8
U.S.C. § 1252(a)(2)(D)).

14 See, e.g., Tazu v. Att’y Gen. U.S., 975 F.3d 292, 297, 300 (3d Cir. 2020) (affirming
dismissal of habeas petition challenging deportation before the agency’s adjudication of a motion
to reopen); E.F.L. v. Prim, 986 F.3d 959, 964-65 (7th Cir. 2021) (affirming dismissal of habeas
petition seeking to enjoin removal to await adjudication of petitioner’s self-petition under the
Violence Against Women Act (VAWA)); Rauda v. Jennings, 55 F.4th 773, 775 (9th Cir. 2022)
(affirming dismissal of habeas action seeking to prevent deportation to await the Board of
Immigration Appeals’ (BIA) adjudication of petitioner’s then-pending motion to reopen);
Camarena v. Dir., ICE, 988 F.3d 1268, 1270 (11th Cir. 2021) (affirming dismissal of habeas
petition seeking to halt execution of petitioners’ removal orders to await adjudication of their
pending applications for provisional unlawful presence waivers).

15 See, e.g., Devitri v. Cronen, 290 F. Supp. 3d 86, 93 (D. Mass. 2017).



III.  Pre-Filing Considerations
A. Place of Filing / Venue
1. Detained Petitioners

The civil habeas statute applies to individuals who are “in custody.” 28 U.S.C. § 2241(c),
Whether an individual is “in custody” is determined at the time the habeas petition is filed.
Spencer v. Kemna, 523 U.S. 1, 7 (1998) (addressing identical language in 28 U.S.C. § 2254).

Habeas petitions generally are filed in the district court with jurisdiction over the filer’s place of
custody, also known as the district of confinement. See Rumsfeld v. Padilla, 542 U.S. 426, 443
(2004) (“The plain language of the habeas statute . . . confirms the general rule that for core
habeas petitions challenging present physical confinement, jurisdiction lies in only one district:
the district of confinement.”); 28 U.S.C. § 2241(a) (providing for habeas petitions “within
[courts’] respective jurisdictions”).

Not all habeas petitions follow this rule. In Padilla, the Supreme Court stated the district of
confinement rule applies to “core habeas petitions challenging present physical confinement.”
542 U.S. at 443. The Court expressly declined to decide whether habeas petitions filed by
noncitizens “detained pending deportation” are this type of “core challenge[].” Id. at 435 & n.8.

Some courts have expressly held that a habeas petition challenging immigration detention must
be filed in the district of confinement. '®

Note that if venue is proper at the time of filing, the district court ordinarily will retain
jurisdiction even if DHS subsequently transfers the petitioner to another district.!’

2. Non-Detained Petitioners

Although the statute applies to individuals who are “in custody,” 28 U.S.C. § 2241(c),
individuals need not be physically detained to file a habeas petition. Rather, they may be subject

16 See Doe v. Garland, 109 F.4th 1188, 1192 (9th Cir. 2024) (petition for rehearing
pending); cf. Anariba v. Dir. Hudson Cnty. Corr. Ctr., 17 F.4th 434, 444-45 (3d Cir. 2021)
(applying the district of confinement rule to a habeas petition challenging immigration
detention).

17 See Ex Parte Endo, 323 U.S 283, 304-05 (1944) (rejecting mootness after transfer
because “there is no suggestion that there is no one within the jurisdiction of the District Court
who is responsible for the detention of appellant and who would be an appropriate respondent™);
Anariba v. Dir. Hudson Cnty. Corr. Ctr., 17 F.4th 434, 446 (3d Cir. 2021) (“[T]he District Court
retained jurisdiction following Argueta’s transfer out of New Jersey because it already had
acquired jurisdiction over Argueta’s properly filed habeas petition that named his then-
immediate custodian.”).



to some other type of restriction on their liberty. '8

For example, courts have found individuals subject to an order of supervision may be in custody
for purposes of 28 U.S.C. § 2241 where they challenge the conditions of their release. !

Courts also have found individuals subject to final removal orders are “in custody” for purposes
of 28 U.S.C. § 2241,%° but are not “in custody” after being physically removed from the United
States.?!

In non-detention situations, courts apply “traditional venue considerations” to assess venue for a
habeas petition. Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484, 493 (1973).
Accordingly, some district courts have followed Braden, where the Court considered factors
such as convenience to the parties, where “material events took place,” and where “records and
witnesses pertinent to petitioner’s claim are likely to be found,” to guide the venue analysis. /d.
at 493-94.22 Notably, such decisions generally arise in districts where the court recognizes that
an individual other than the warden can be the proper respondent. See infira Section I11.B.

B. Proper Respondent

18 See Rumsfeld v. Padilla, 542 U.S. 426, 437 (“[OJur understanding of custody has
broadened to include restraints short of physical confinement . . . .”); Jones v. Cunningham, 371
U.S. 236, 240 (1963) (individuals not physically confined are still in custody where there are
“other restraints on [their] liberty, restraints not shared by the public generally,” including
individuals on parole from criminal custody).

19 See, e.g., Doe v. Barr, 479 F. Supp. 3d 20, 26 (S.D.N.Y. 2020); Devitri v. Cronen, 290 F.
Supp. 3d 86, 90 (D. Mass. 2017); Xiao Biao Li v. Barr, 839 F. App’x 589, 591 (2d Cir. 2020);
Alvarez v. Holder, 454 F. App’x 769, 772-73 (11th Cir. 2011) (citing Dawson v. Scott, 50 F.3d
884, 886 n 2 (11th Cir. 1995)); Gozo v. Mayorkas, No. 1:23-cv-159, 2024 WL 2027510, at *1
(S.D. Tex. Mar. 4, 2024). But see, e.g., Berrezueta v. Decker, No. 1:20-cv-10688-MKV, 2021
WL 601649, at *1-2 (S.D.N.Y. Jan. 11, 2021) (habeas petition filed while individual in custody,
who was then released subject to order of supervision, could be dismissed as moot absent proof
of collateral consequences from prior detention).

20 See, e.g., Rosales v. Bureau of Immigr. and Customs Enf’t, 426 F.3d 733, 735 (5th Cir.
2005) (agreeing with pre-REAL ID Act decisions that “a final deportation order subjects [a
noncitizen] to a restraint on liberty sufficient to place the [noncitizen] ‘in custody’”).

2 See, e.g., LM. v. CBP, 67 F.4th 436, 444 (D.C. Cir. 2023); Kumasrasamy v. Att’y Gen..,
453 F.3d 169, 173 (3d Cir. 2006) (citing Ninth and Eleventh Circuit cases); Samirah v.
O’Connell, 335 F.3d 545, 549-51 (7th Cir. 2003). Compare Ortiz-Mondragon v. Symdon, No.
15-CV-1412, 2019 WL 330528 (E.D. Wis. Jan. 25, 2019) (holding “custody” to apply because
“absence from the United States does not alone prevent the terms of a probation from continuing
to apply. . . . Similarly, several cases have held that a person detained abroad may nevertheless
be ‘in custody’ of the United States for purposes of the habeas statute.”).

22 See, e.g., Farez-Espinoza v. Chertoff, 600 F. Supp. 2d 488, 495-96 (S.D.N.Y. 2009)
(applying “traditional principles of venue” and the federal venue statute, 28 U.S.C. § 1391(e), in
case where U.S. Attorney General is proper respondent). Cf. Chen v. Holder, No. 6:14-2530,
2015 WL 13236635, at *3-4 (W.D. La. Nov. 20, 2015) (applying both traditional venue
principles and the district of confinement rule and reaching the same result).
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In Rumsfeld v. Padilla, the Supreme Court addressed the identity of the proper respondent to a

§ 2241 habeas petition filed by a U.S. citizen challenging his detention as an enemy combatant.
542 U.S. 426 (2004). The Court held that the only proper respondent to a traditional habeas
corpus petition involving a “core challenge[]” to “present physical confinement” is the actual or
“immediate custodian” of the facility where the individual is detained. /d. at 435. In that case, the
immediate custodian was the commanding officer in charge of the naval brig where the petitioner
was physically held. /d. at 442.

The Supreme Court expressly left open the question of the identity of the proper respondent(s) to
a petition filed by a noncitizen “detained pending deportation.” /d. at 435 n.8 (recognizing circuit
split on “the question whether the Attorney General is a proper respondent to a habeas petition
filed by [a noncitizen] detained pending deportation” and stating “[b]ecause the issue is not
before us today, we again decline to resolve it”).

However, several circuits and district courts have applied the immediate custodian rule to
immigration habeas actions challenging detention.?® In circuits with such binding precedent,
habeas petitions must name the warden of the detention facility where the noncitizen is held. In
circuits without binding precedent, it is nevertheless worth considering naming the warden to
avoid the possible necessity of briefing this issue.

Notably, however, some courts have recognized national-level policy making officials, such as
the U.S. Attorney General, as proper respondents.>* Still others recognize as the proper
respondent the federal official with responsibility over the detention facility or the federal
contract governing the detention facility, usually the ICE Field Office Director, or the person
with legal authority over the claim.?

Significantly, in order to exercise personal jurisdiction over a habeas petition, a district court
need only find that one named respondent is proper.2°

23 See, e.g., Vasquez v. Reno, 233 F.3d 688, 693-96 (1st Cir. 2000) (pre-Padilla);
Kholyavskiy v. Achim, 443 F.3d 946, 949-53 (7th Cir. 2006) (post-Padilla); Anariba v. Dir.
Hudson Cnty. Corr. Ctr., 17 F.4th 434, 444-45 (3d Cir. 2021) (post-Padilla); Doe v. Garland,
109 F.4th 1188, 1194-96 (9th Cir. 2024) (post-Padilla) (petition for rehearing pending); see also
Concepcion v. Barr, 514 F. Supp. 3d 555, 561 (W.D.N.Y. 2021).

24 See, e.g., Santos v. Smith, 260 F. Supp. 3d 598, 607-08 (W.D. Va. 2017); Jarpa v.
Mumford, 211 F. Supp. 3d 706, 723-25 (D. Md. 2016); Somir v. United States, 354 F. Supp. 2d
215,217-18 (E.D.N.Y. 2005); S.N.C. v. Sessions, 325 F. Supp. 3d 401, 407 (S.D.N.Y. 2018); but
see Roman v. Ashcroft, 340 F.3d 314, 327 (6th Cir. 2003) (pre-Padilla, holding that the U.S.
Attorney General was not the proper respondent in a non-core habeas challenge).

2 See, e.g., Campbell v. Ganter, 353 F. Supp. 2d 332, 336 (E.D.N.Y. 2004); Masingene v.
Martin, 424 F. Supp. 3d 1298, 1301-02 (S.D. Fla. 2020).

26 Dunn v. U.S. Parole Commission, 818 F.2d 742, 744 (10th Cir. 1987) (“So long as the
petitioner names as respondent a person or entity with power to release him, there is no reason to
avoid reaching the merits of his petition.”) (quoting Lee v. United States, 501 F.2d 494, 502-03
(8th Cir. 1974) (Webster, J. concurring)).
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A NILA survey of attorneys who regularly file habeas petitions challenging detention reveals
that most name the warden or superintendent of the detention facility, the ICE Field Office
Director, the DHS Secretary, and the U.S. Attorney General. In cases involving unaccompanied
children detained in the custody of the Office of Refugee Resettlement (ORR), the relevant
officers and agencies would be national-level officials or officials with responsibility over the
detention facility from ORR or the U.S. Department of Health and Human Services.?’

C. Exhaustion

There is no statutory exhaustion requirement in 28 U.S.C § 2241. However, exhaustion may be
judicially required. This type of exhaustion is known as prudential exhaustion. Courts may waive
the prudential exhaustion requirement if “administrative remedies are inadequate or not
efficacious, pursuit of administrative remedies would be a futile gesture, irreparable injury will
result, or the administrative proceedings would be void.” Laing v. Ashcroft, 370 F.3d 994, 1000
(9th Cir. 2004) (quoting S.E.C. v. G.C. George Sec., Inc., 637 F.2d 685, 688 (9th Cir. 1981).%8

In detention cases, appeals to the Board of Immigration Appeals (BIA) can take months or years.
Thus, requiring habeas petitioners to appeal to the BIA to prudentially exhaust is not efficient,
would cause irreparable harm by continuing to deprive a person of their liberty, and/or would be
futile where the agency has a precedent decision on the relevant issue. But see Leonardo v.
Crawford, 646 F.3d 1157, 1160-61 (9th Cir. 2011) (a detainee challenging an immigration
judge’s adverse bond determination typically should first appeal to the BIA).%

IV.  Components of a Habeas Filing

Under the civil habeas statute, “[a]n application for a writ of habeas corpus shall be in writing
signed and verified by the person for whose relief it is intended or by someone acting in his
behalf.” 28 U.S.C. § 2242. “It shall allege the facts concerning the applicant’s commitment or
detention, the name of the person who has custody over him and by virtue of what claim or
authority, if known” and “may be amended or supplemented.” /d.

A. Habeas Petition (Required)

1. Petition Elements

27 See, e.g., Santos, 260 F. Supp. 3d at 607-08 (finding director of ORR and director of
juvenile detention center proper respondents).

28 See also McCarthy v. Madigan, 503 U.S. 140, 146-49 (1992), superseded by statute on
other grounds as stated in Booth v. Churner, 532 U.S. 731 (2001) (noting that traditional
exceptions include where exhaustion would cause “undue prejudice to subsequent assertion of a
court action” or “irreparable harm” to the petitioner, where there is “some doubt as to whether
the agency was empowered to grant effective relief,” or where it would be futile because “the
administrative body is shown to be biased or has otherwise predetermined the issue before it”)
(internal quotation marks omitted).

29 These arguments may be more challenging if the petitioner already filed and is awaiting
the adjudication of a BIA appeal.
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In counseled cases, a habeas petition will have many of the same elements as a federal district
court complaint. Federal Rule of Civil Procedure 3 governs the commencement of district court
actions. Courts have local rules that implement the federal rule and address the format for
pleadings that commence an action, including whether pleading paper is required, font size, and
caption formatting. Like all complaints, habeas petitions should have numbered paragraphs.

The following is an overview of the basic elements to include in a habeas petition:

Caption — The caption should include the name of the document, e.g., Petition for Writ of
Habeas Corpus. If any of the respondents are people, the caption should note that the
respondent(s) are sued “in his/her/their official capacity.”

Introduction — Introductions are optional, but helpful. They should provide a brief
overview of the most compelling facts, the basis of the claim(s), and the relief sought.

Jurisdiction — The district court has subject matter jurisdiction under 28 U.S.C. § 2241.
To cover all possible bases, the petition may also provide that the court has jurisdiction
under 28 U.S.C. § 1331 (federal question) and, where applicable, Article I § 9, cl. 2 of the
U.S. Constitution (Suspension Clause). The section should also state that the court may
grant relief pursuant to the habeas statute, 28 U.S.C. § 2241; the Declaratory Judgment
Act, 28 U.S.C. § 2201 et seq.; and the All Writs Act, 28 U.S.C. § 1651. The jurisdictional
statement generally also includes a statement that the action arises under the Constitution
and the Immigration and Nationality Act, 8 U.S.C. § 1101 ef seq.

Venue — In habeas cases, due to the custody requirement, venue generally is proper in the
judicial district where the person is detained at the time of filing. See Section III.A. for
further discussion of the custody requirement and exceptions. If the petition is not filed in
the district of confinement, the venue section should explain why venue is proper under
28 U.S.C. § 1391(e). That statute provides that, in cases where the respondent is a U.S.
officer, employee or agency, venue lies in any judicial district where respondent resides,
where a substantial part of the relevant events/omissions occurred, or where the petitioner
resides if no real property is involved in the action.

Parties — This section should set forth the name of each petitioner and respondent. With
respect to petitioners challenging detention, include the length and place of detention and
an allegation that they are under the direct control of the respondent(s). With respect to
individual respondents, indicate that the respondent is a legal custodian of the petitioner
and state that they are sued in their official capacity.

Legal Background/Framework — Although optional, this section is usually advisable to
address the basics of the law governing the basis for detention and/or the challenge.

Statement of Facts — This section sets forth the factual allegations that form the basis of
the unlawful detention and/or conduct challenged.
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Claims for Relief — This section generally consists of numbered counts with each count
alleging a separate statutory or constitutional violation. Regulatory violations can form
the basis of either a statutory count or a separate independent count.

Prayer for Relief — This section generally requests that the court: (a) assume jurisdiction
over the matter; (b) declare that the actions of respondent(s) violate the
statutory/constitutional/regulatory provisions that form the basis for the claims for relief;
(c) issue a writ of habeas corpus (e.g., order release, order a bond hearing); (d) award
attorneys’ fees and costs; and (e) grant any other relief that the court deems just and
proper.

2. Form AO 242

The U.S. Courts’ website has a standard form (Form Number AO 242) for a petition for writ of
habeas corpus under 28 U.S.C. § 2241. The form is available at
https://www.uscourts.gov/sites/default/files’ AO_242 0.pdf. This form is for use by pro se habeas
petitioners, but it is a good option for attorneys who need to file an emergency habeas action.

B. $5 Filing Fee or Waiver (Required)

There is a $5.00 filing fee set by statute. See 28 U.S.C. § 1914(a). A petitioner who is unable to
pay the filing fee may seek a waiver by filing an application to proceed in forma pauperis.>°

C. Civil Cover Sheet (Required)
Federal court filings require a civil cover sheet.?! The form is fairly self-explanatory and
contains detailed instructions about how to complete it. For immigration detention habeas
petitions, the category under Nature of Suit is “Alien Detainee” (located under “Prisoner
Petitions™).

D. Summons(es) (Possibly Required)
A summons may also need to be completed and filed for each respondent to the petition. See

Federal Rule of Civil Procedure 4(b).?? Note that some courts will not require a habeas petitioner
to file summonses but instead will issue them on its own after the petition is filed.

30 Fee waiver forms are available on the U.S. Courts’ website,

https://www.uscourts.gov/forms/fee-waiver-application-forms. However, some district courts use
customized application forms, which can be found on the specific court’s website.

3 The standard civil cover sheet (Form Number JS 44) is available on U.S. Courts’ website,
https://www.uscourts.gov/forms/civil-forms/civil-cover-sheet. However, some district courts use
customized civil cover sheets, which can be found on the specific court’s website.

32 Summons forms generally are available on website of each district court. The standard
summons form (Form Number AO 440) also is available on the U.S. Courts’ website,
https://www.uscourts.gov/forms/notice-lawsuit-summons-subpoena/summons-civil-action.

13


https://www.uscourts.gov/sites/default/files/AO_242_0.pdf
https://www.uscourts.gov/forms/fee-waiver-application-forms
https://www.uscourts.gov/forms/civil-forms/civil-cover-sheet
https://www.uscourts.gov/forms/notice-lawsuit-summons-subpoena/summons-civil-action

E. Application for an Order to Show Cause (Optional)

An application for an order to show cause (OSC) asks the district court to issue an order
directing the respondent(s) to show cause why it should not grant a writ of habeas corpus.
Essentially, it asks the court to order respondents to respond to the petition within 3 to 20 days.
The statutory authority for an OSC is 28 U.S.C. § 2243, which requires that, where a

petition for writ of habeas corpus has been filed, the court must grant the petition or issue

an OSC to the respondents “forthwith,” unless the petitioner is not entitled to relief.

Once a court issues an OSC, it “shall be returned within three days” absent good cause.
Id. Where good cause has been established, the respondent(s) can be given “additional
time, not exceeding” twenty days to file the return. /d. The statute thereafter provides that
once a return has been submitted, a hearing shall be set within five days of the return,
absent a showing of good cause by the respondent(s) for additional time. /d.

An application for an OSC is filed either as a separate filing or as part of the habeas complaint, in
the introduction, body, and/or prayer for relief. A template application for an order to show cause
and template text for a habeas petition accompany this practice advisory.

Attorneys who report not requesting OSCs have indicated that they do not do so because: (1) the
local district judges generally issue an order directing a response soon after the habeas petition is
filed so the request is not necessary; (2) the local U.S. Attorney’s Office generally agrees to a
reasonable briefing schedule as a matter of course; (3) local judges ignore them; and/or (4) filing
a motion for a temporary restraining order prompts a faster response.

Attorneys who report routinely requesting OSCs do because: (1) courts that do not have a
standard procedure for directing a response to the petitioner or that give the government longer
response periods may be more inclined to adopt the timeline suggested by petitioner; (2) OSC
requests, whether part of the habeas petition or as a separate filing, are less work to prepare than
a motion for a temporary restraining order and/or are easier to docket when filing; and/or (3)
OSC requests remind the court that Congress intended to expeditiously resolve habeas petitions.

Although 28 U.S.C. § 2243 permits district courts to decline to issue an order to show cause and
dismiss frivolous habeas petitions if the petitioner does not appear entitled to relief, most
counseled habeas petitions are non-frivolous, and the government must be held to respond.

F. Exhibits (Optional)

Most district courts allow a petitioner to attach exhibits to the habeas petition as contemplated by
Federal Rule of Civil Procedure 10(c) which provides that “an exhibit to a pleading is part of the
pleading for all purposes.” Attaching exhibits may be helpful because the government generally
will not produce an underlying record. However, some district courts prohibit attaching exhibits
in support of a complaint, so it is important to check local rules.

If exhibits are permitted in a detention habeas petition, they may include: immigration judge (1J)
and/or BIA decisions related to detention; evidence before the 1J or BIA; evidence used by DHS
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in assessing the petitioner’s custody status; a declaration/affidavit by petitioner or counsel
regarding various substantive or procedural case facts, and/or a transcript of relevant underlying
bond proceedings before the 1J.

G. Memorandum of Points and Authorities (Optional)

A memorandum of points and authorities (P&A) is not required but may be beneficial. A P&A is
like a brief in that it contains a thorough legal analysis in support of the claims stated in the
habeas petition. If the habeas petition must be filed quickly, a P&A can be filed afterwards.

H. Motions for Injunctive Relief (Optional)

A motion for temporary restraining order (TRO) or motion for a preliminary injunction (PI) is
also optional. See Federal Rule of Civil Procedure 65. These types of motions are considered
extraordinary remedies and require strict compliance with FRCP 65 as well as all relevant local
rules. A Pl is an injunction that applies pending full adjudication of the merits of the habeas
petition. A TRO is an injunction that is temporary in duration, usually 14 days. Among other
factors, the moving party must establish that the petitioner will suffer irreparable injury to obtain
injunctive relief.>* Although beyond the scope of this advisory, it is worth noting that a PI
motion requires advance notice to opposing counsel (i.e., the local U.S. Attorney’s Office) but a
TRO motion may be filed without such notice.

I. Motion to Proceed Under a Pseudonym (Optional)
To prevent public viewing, a petitioner can employ initials or pseudonyms in place of the
petitioner’s name.>* However, counsel must simultaneously (or very soon thereafter) file a
motion seeking the court’s permission to proceed under a pseudonym. Such a motion should
make clear that the petitioner will reveal their identity to both the court and opposing counsel.
Proceeding under a pseudonym will shield from public view only the names of the petitioner. To

shield other sensitive information, it may be necessary to move for permission to file pleadings
under seal, either in whole or in part. This too will require a motion.

V. Post- Filing

A. Service

3 Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008); see also Fed. R. Civ. P.
65(b)(A)(1) (permitting courts to issue a TRO “without written or oral notice to the adverse party
or its attorney” where, inter alia, “immediate and irreparable injury, loss, or damage will result to
the movant before the adverse party can be heard in opposition”).

4 See Fed. R. Civ. P. 5.2(a) (requiring that, “unless the court orders otherwise, in an
electronic or paper filing with the court that contains . . . the name of an individual known to be a
minor . . . a party or nonparty making the filing may include only: . . . the minor’s initials”).
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District courts do not handle service of habeas petitions uniformly. Attorneys who litigate habeas
cases report an array of experiences, including judges who order the clerk’s office to serve the
petition on the local U.S. Attorney’s Office, judges who issue an order for a specific type of
service on the local U.S. Attorney’s Office, and judges who simply order the U.S. Attorney’s
Office to respond within a certain time. Other attorneys report that the district court will issue a
summons(es) and expect counsel to complete service and then file an Affidavit of Service/Proof
of Service before the case moves forward. For this reason, it is prudent to consult with colleagues
and/or call the clerk’s office to ask about local practice.

Federal Rule of Civil Procedure 4(e) governs service on the warden, but it also advisable to serve
the local U.S. Attorney’s Office because they regularly defend immigration habeas cases and
may be willing to consent to accept service on the warden’s behalf.3

Federal Rule of Civil Procedure 4(i)(2) sets forth the required manner of service of the complaint
and summons in suits against an agency, officer, or employee sued in an official capacity.*® Note
that service is made by certified mail or registered mail or in-person delivery. Fed. R. Civ. P.
4(1)(2). Use of private delivery services (i.e., FedEx, DHL) is not permitted. Emailing service to
the agency or a person only assists with prompt handling. It does not constitute service.

If counsel handles service, counsel then must inform the district court that the summons and
habeas petition were served. This is usually accomplished by filing an affidavit of service listing
the names, positions, and addresses of the parties served, the method of service, and the date the
documents were received. Fed. R. Civ. P. 4(1)(1).

The rules allow for reasonable time to cure deficiencies in service if the U.S. Attorney’s Office
or the U.S. Attorney General has been served. Fed. R. Civ. P. 4(1)(4); see also Fed. R. Civ. P.
4(1)(3) (permitting amendment of proof of service).

Attorneys from the local U.S. Attorney’s Office or Office of Immigration Litigation (a division
within the Civil Division of the U.S. Department of Justice) typically represent the government
in immigration habeas actions. Once counsel enters an appearance, pleadings must be served on
counsel “unless the court orders service on the party.” Fed. R. Civ. P. 5(b)(1).

B. Judge Assignment, Standing Orders, and Deadlines

Within hours or days after the petition is filed, the court will assign a district court judge and/or a
magistrate judge. For a magistrate judge to conduct all proceedings and order the entry of a final

33 Under Rule 4(e), counsel must serve an individual within a judicial district either by:

following the state law of the location of the district court or where service is made; or

personal delivery, leaving a copy at the person’s dwelling or usual place of abode with someone
of suitable age and discretion who resides there, or delivering a copy to an agent authorized by
appointment or law to receive service.

36 In general, Rule 4(1)(2) requires serving the local U.S. Attorney’s Office, the U.S.
Attorney General in Washington, DC, and the agency, officer, or employee.
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judgment, all parties must consent. See generally 28 U.S.C. § 636(c); Fed. R. Civ. P. 73. Thus,
attorneys may need to decide whether to consent to proceed before a magistrate.” If either party
does not consent, however, the case will proceed before the district court judge. It may be
worthwhile to research the judge assigned to the case and/or connect with local practitioners who
have appeared before the judge.

Most judges have standing orders with specific instructions for litigation and case management.
Read any applicable standing orders and strictly comply with everything in them.

Calculate and calendar all relevant deadlines. Although practices vary by court and judge,
counsel may receive court-issued documents specifically related to deadlines for case
management reports and conferences, additional briefing, responses, or even oral argument.
Most habeas petitions are resolved without discovery.

C. Government Response

Although 28 U.S.C. § 2243 allows for a response to a habeas petition “within three days unless
for good cause additional time, not exceeding twenty days is allowed,” some district courts take
the position that they are not bound by that reply period, reasoning that they have discretion
pursuant to the superseding Rules Governing Section 2254 Cases in the United States District
Courts and Rules Governing Section 2255 Cases for the United States District Courts* to set a
deadline beyond twenty days for habeas petitions under 28 U.S.C. § 2241.%

In no circumstance, however, should the court set the response time beyond sixty days, which is
the amount of time the government has to file either an answer or a defensive motion in cases
against the United States, a federal agency, or a federal officer or employee in an official
capacity. See Fed. R. Civ. P. 12(a)(3).

Depending on the facts and nature of the case, the government may file a motion to dismiss the
petition for lack of jurisdiction, a return (response on the merits), or move for summary
judgment. If the government files a return, the petitioner can file a traverse (reply).

If DHS releases the petitioner from immigration custody after the habeas petition is filed,
opposing counsel generally will argue that the case is moot. However, that a petitioner is no
longer in custody does not automatically moot a petition if the petitioner was in custody at the

37 Consent forms generally are available on website of each district court. The standard

consent form (Form Number AO 85) also is available on the U.S. Courts’ website,
https://www.uscourts.gov/sites/default/files/a0085.pdf.

38 See
https://www.uscourts.gov/sites/default/files/rules_governing_section 2254 and 2255 cases_in_
the u.s. district_courts - dec_1 2019.pdf.

39 See, e.g., Bleitner v. Welborn, 15 F.3d 652, 653-54 (7th Cir. 1994); Clutchette v.
Rushen, 770 F.2d 1469, 1473-75 (9th Cir. 1985); Castillo v. Pratt, 162 F. Supp. 2d 575, 576-
77 (N.D. Tex. 2001); Romero v. Cole, No. 1:16-CV-00148, 2016 WL 2893709, at *2 (W.D.
La. Apr. 13,2016); Y.V.S. v. Wolf, No. EP-20-CV-00228-DCG, 2020 WL 4926545, at *1
(W.D. Tex. Aug. 21, 2020) (collecting cases).
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time of filing.*® Although it is beyond the scope of this advisory, there are some exceptions to
mootness, including if the claim is capable of repetition, yet evading review.*!

D. Pro Se Petitioners and Appointed Counsel

Although unrepresented individuals are not automatically provided with legal representation in
habeas proceedings if they cannot afford an attorney, they may request representation pursuant to
the Criminal Justice Act, which provides that district courts “may” provide representation “for
any financially eligible person” including those “seeking relief under [28 U.S.C. § 2241],”
“[wlhenever the United States magistrate judge or the [district] court determines that the interests
of justice so require.” 18 U.S.C. § 3006A(a)(2)(B). Some courts have invoked this statute to
appoint counsel for pro se individuals seeking immigration-related habeas relief.*?

E. Attorneys’ Fees and Costs

Under the Equal Access to Justice Act (EAJA), 28 U.S.C. § 2412(d) & 5 U.S.C. § 504 et seq.,
individuals can recover attorneys’ fees and costs for successful federal court litigation against the
U.S. government. The EAJA statute applies to “any civil action (other than cases sounding in
tort), including proceedings for judicial review of agency action, brought by or against the
United States in any court having jurisdiction of that action.” 28 U.S.C. § 2412(d)(1)(A). Thus,
courts have traditionally recognized that EAJA fees are available in the immigration context,
including following successful immigration-related habeas petitions.*

However, to date, two circuits have held that a habeas petition seeking release from immigration
detention was not a “civil action,” characterizing it instead as a “hybrid” proceeding, and thus
was ineligible for fee recovery under EAJA. See Obando-Segura v. Garland, 999 F.3d 190, 193-
95 (4th Cir. 2021); Barco v. Witte, 65 F.4th 782, 785 (5th Cir. 2023).

Contrary to those decisions, after analyzing the same issue, the Second and Ninth Circuits have
found that immigration habeas petitions do constitute civil actions for the purposes of EAJA and
thus allow for fee recovery. See Vacchio v. Ashcroft, 404 F.3d 663, 667-72 (2d Cir. 2005); In re
Hill, 775 F.2d 1037, 1040-41 (9th Cir. 1985) (same).

40 See Spencer v. Kemna, 523 U.S. 1, 7 (1998).

4 See, e.g., Hubbart v. Knapp, 379 F.3d 773, 777-78 (9th Cir. 2004); Rosales-Garcia v.
Holland, 322 F.3d 386, 397 (6th Cir. 2003); Leonard v. Hammond, 804 F.2d 838, 842-43 (4th
Cir. 1986).

42 See, e.g., Thomas v. Searls, 515 F. Supp. 3d 34, 38-39 (W.D.N.Y. 2021); Dela Cruz v.
Napolitano, 764 F. Supp. 2d 1197, 1199 (S.D. Cal. 2011); Haynes v. Lowe, No. 3:13-CV-00188,
2013 WL 1856663, at *1 (M.D. Penn. Apr. 5, 2013); Van Truong v. Holder, No. 2:10-cv-797
CW, 2012 WL 845399, at *3-5 (D. Utah Mar. 12, 2012); Fuentes v. Terry, No. CIV 10-526
WIJ/LFG, 2010 WL 11619142, at *3 (D.N.M. Aug. 17, 2010).

43 See, e.g., Nadarajah v. Holder, 569 F.3d 906 (9th Cir. 2009); Sotelo-Aquije v. Slattery, 62
F.3d 54, 58-59 (2d Cir. 1995); see also Saysana v. Gillen, 614 F.3d 1 (1st Cir. 2010) (considering
EAIJA claim but finding government’s position substantially justified); Kiareldeen v. Ashcrofft,
273 F.3d 542 (3d Cir. 2001) (same).
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121 S.Ct. 2491
Supreme Court of the United States

Kestutis ZADVYDAS, Petitioner,
v.
Christine G. DAVIS and Immigration
and Naturalization Service.
John D. Ashcroft, Attorney General, et al., Petitioners,
v.
Kim Ho Ma.

Nos. 99-7791 and 00-38.
|
Argued Feb. 21, 2001.
|
Decided June 28, 2001.

Synopsis

Resident aliens who had been ordered removed and who
were held in custody by Immigration and Naturalization
Service (INS) beyond 90-day removal period, due to
government's inability to remove them, brought separate
habeas petitions seeking release. The United States District
Court for the Eastern District of Louisiana, Fallon, J., 986
F.Supp. 1011, granted one petition. The United States Court
of Appeals for the Fifth Circuit reversed, 185 F.3d 279.
The United States District Court for the Western District
of Washington, Lasnik, J., 56 F.Supp.2d 1165, granted
other petition. The United States Court of Appeals for
the Ninth Circuit affirmed, 208 F.3d 815. Certiorari was
granted, and cases were consolidated. The Supreme Court,
Justice Breyer, held that: (1) Immigration and Nationality
Act's (INA) post-removal-period detention provision contains
implicit reasonableness limitation; (2) federal habeas statute
grants federal courts authority to decide whether given post-
removal-period detention is statutorily authorized; and (3)
presumptive limit to reasonable duration of post-removal-
period detention is six months.

Vacated and remanded.

Justice Scalia filed dissenting opinion joined by Justice
Thomas.

Justice Kennedy filed dissenting opinion joined by the Chief
Justice and joined by Justices Scalia and Thomas in part.
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*%2492 Syllabus :

*678
ordered removed is held in custody during a 90—day removal

After a final removal order is entered, an alien

period. If the alien is not removed in those 90 days,
the post-removal-period detention statute authorizes further
detention or supervised release, subject to administrative
review. Kestutis Zadvydas, petitioner in No. 99-7791—a
resident alien born, apparently of Lithuanian parents, in
a German displaced persons camp—was ordered deported
based on his criminal record. Germany and Lithuania refused
to accept him because he was not a citizen of their
countries; efforts to send him to his wife's native country
also failed. When he remained in custody after the removal
period expired, he filed a habeas action under 28 U.S.C.
§ 2241. The District Court granted the writ, reasoning
that, because the Government would never remove him,
his confinement would be permanent, in violation of the
Constitution. In reversing, the Fifth Circuit concluded that
Zadvydas' detention did not violate the Constitution because
eventual deportation was not impossible, good-faith efforts
to remove him continued, and his detention was subject to
administrative review. Kim Ho Ma, respondent in No. 00—
38, is a resident alien born in Cambodia who was ordered
removed based on his aggravated felony conviction. When he
remained in custody after the removal period expired, he filed
a § 2241 habeas petition. In ordering his release, the District
Court held that the Constitution forbids post-removal-period
detention unless there is a realistic chance that an alien will
be removed, and that no such chance existed here because
Cambodia has no repatriation treaty with the United States.
The Ninth Circuit affirmed, concluding that detention was not
authorized for more than a reasonable time beyond the 90—day
period, and that, given the lack of a repatriation agreement,
that time had expired.

Held:

1. Section 2241 habeas proceedings are available as a forum
for statutory and constitutional challenges to post-removal-
period detention. Statutory changes in the immigration law
*679 basic method for
obtaining review of continued custody after a deportation

left habeas untouched as the

*%2493 order becomes final, and none of the statutory
provisions limiting judicial review of removal decisions
applies here. Pp. 2497-2498.
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2. The post-removal-period detention statute, read in light
of the Constitution's demands, implicitly limits an alien's
detention to a period reasonably necessary to bring about that
alien's removal from the United States, and does not permit
indefinite detention. Pp. 2498-2503.

(a) A statute permitting indefinite detention would raise
serious constitutional questions. Freedom from imprisonment
lies at the heart of the liberty protected by the Due
Process Clause. Government detention violates the Clause
unless it is ordered in a criminal proceeding with adequate
procedural safeguards or a special justification outweighs
the individual's liberty interest. The instant proceedings are
civil and assumed to be nonpunitive, and the Government
proffers no sufficiently strong justification for indefinite
civil detention under this statute. The first justification—
preventing flight—is weak or nonexistent where removal
seems a remote possibility. Preventive detention based on
the second justification—protecting the community—has
been upheld only when limited to specially dangerous
individuals and subject to strong procedural protections.
When preventive detention is potentially indefinite, this
dangerousness rationale must also be accompanied by some
other special circumstance, such as mental illness, that helps
to create the danger. The civil confinement here is potentially
permanent, and once the flight risk justification evaporates,
the only special circumstance is the alien's removable status,
which bears no relation to dangerousness. Moreover, the
sole procedural protections here are found in administrative
proceedings, where the alien bears the burden of proving
he is not dangerous, without (according to the Government)
significant later judicial review. The Constitution may well
preclude granting an administrative body unreviewable
authority to make determinations implicating fundamental
rights. Pp. 2498-2500.

(b) Shaughnessy v. United States ex rel. Mezei, 345 U.S.
206, 73 S.Ct. 625, 97 L.Ed. 956—in which an alien was
indefinitely detained as he attempted to reenter the country
—does not support the Government's argument that alien
status itself can justify indefinite detention. Once an alien
enters the country, the legal circumstance changes, for the Due
Process Clause applies to all persons within the United States,
including aliens, whether their presence is lawful, unlawful,
temporary, or permanent. Nor do cases holding that, because
Congress has plenary power to create immigration law, the
Judicial Branch must defer to Executive and Legislative
Branch decisionmaking in that area help the Government,
because that power is subject to constitutional limits. Finally,
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the aliens' liberty interest is not diminished by their lack of
a legal right to live at large, for the choice at issue here is
between imprisonment and supervision under *680 release
conditions that may not be violated and their liberty interest is
strong enough to raise a serious constitutional problem with
indefinite detention. Pp. 2500-2502.

(c) Despite the constitutional problem here, if this Court were
to find a clear congressional intent to grant the Attorney
General the power to indefinitely detain an alien ordered
removed, the Court would be required to give it effect. But
this Court finds no clear indication of such intent. The statute's
use of “may” is ambiguous and does not necessarily suggest
unlimited discretion. Similar related statutes requiring
detention of criminal aliens during removal proceedings and
the removal period do not show that Congress authorized
indefinite detention here. Finally, nothing in the statute's
legislative history clearly demonstrates a congressional intent
to authorize indefinite, perhaps permanent, detention. Pp.
2502-2503.

3. The application of the “reasonable time” limitation
*%2494
federal habeas statute grants the federal courts authority to

is subject to federal-court review. The basic
determine whether post-removal-period detention is pursuant
to statutory authority. In answering that question, the
court must ask whether the detention exceeds a period
reasonably necessary to secure removal. It should measure
reasonableness primarily in terms of the statute's purpose of
assuring the alien's presence at the moment of removal. Thus,
if removal is not reasonably foreseeable, the court should hold
continued detention unreasonable and no longer authorized.
If it is foreseeable, the court should consider the risk of
the alien's committing further crimes as a factor potentially
justifying continued confinement. Without abdicating their
responsibility to review the detention's lawfulness, the
courts can take appropriate account of such matters as the
Executive Branch's greater immigration-related expertise,
the Immigration and Naturalization Service's administrative
needs and concerns, and the Nation's need to speak with one
voice on immigration. In order to limit the occasions when
courts will need to make the difficult judgments called for
by the recognition of this necessary Executive leeway, it is
practically necessary to recognize a presumptively reasonable
period of detention. It is unlikely that Congress believed that
all reasonably foreseeable removals could be accomplished
in 90 days, but there is reason to believe that it doubted the
constitutionality of more than six months' detention. Thus,
for the sake of uniform administration in the federal courts,
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six months is the appropriate period. After the 6-month
period, once an alien provides good reason to believe that
there is no significant likelihood of removal in the reasonably
foreseeable future, the Government must furnish evidence
sufficient to rebut that showing. Pp. 2503-2505.

*681 4. The standard that the Fifth Circuit applied in holding

Zadvydas' continued detention lawful seems to require an
alien seeking release to show the absence of any prospect
of removal-—no matter how unlikely or unforeseecable—and
thus demands more than the statute can bear. The Ninth
Circuit's conclusion that Ma should be released may have
rested solely upon the absence of a repatriation agreement
without giving due weight to the likelihood of successful
future negotiations. P. 2505.

185 F.3d 279 and 208 F.3d 815, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which
STEVENS, O'CONNOR, SOUTER, and GINSBURG, JJ.,
joined. SCALIA, J., filed a dissenting opinion, in which
THOMAS, J., joined, post, p. 2505. KENNEDY, J., filed a
dissenting opinion, in which REHNQUIST, C.J., joined, and
in which SCALIA and THOMAS, JJ., joined as to Part I, post,
p- 2507.
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Opinion
*682 Justice BREYER delivered the opinion of the Court.

When an alien has been found to be unlawfully present in the
United States and a final order of removal has been entered,
the Government ordinarily secures the alien's removal during
a subsequent 90—-day statutory “removal period,” during
which time the alien normally is held in custody.

WESTLAW

*%2495 A special statute authorizes further detention if the
Government fails to remove the alien during those 90 days.
It says:

“An alien ordered removed [1] who is inadmissible ...
[2] [or] removable [as a result of violations of status
requirements or entry conditions, violations of criminal
law, or reasons of security or foreign policy] or [3] who
has been determined by the Attorney General to be a risk
to the community or unlikely to comply with the order
of removal, may be detained beyond the removal period
and, if released, shall be subject to [certain] terms of
supervision ....” 8 U.S.C. § 1231(a)(6) (1994 ed., Supp. V).

In these cases, we must decide whether this post-removal-
period statute authorizes the Attorney General to detain a
removable alien indefinitely beyond the removal period or
only for a period reasonably necessary to secure the alien's
removal. We deal here with aliens who were admitted to the
United States but subsequently ordered removed. Aliens who
have not yet gained initial admission to this country would
present a very different question. See infra, at 2500-2501.
Based on our conclusion that indefinite detention of aliens
in the former category would raise serious constitutional
concerns, we construe the statute to contain an implicit
“reasonable time” limitation, the application of which is
subject to federal-court review.

*683 1

A

The post-removal-period detention statute is one of a related
set of statutes and regulations that govern detention during
and after removal proceedings. While removal proceedings
are in progress, most aliens may be released on bond or
paroled. 66 Stat. 204, as added and amended, 110 Stat. 3009—
585, 8 U.S.C. §§ 1226(a)(2), (c) (1994 ed., Supp. V). After
entry of a final removal order and during the 90-day removal
period, however, aliens must be held in custody. § 1231(a)(2).
Subsequently, as the post-removal-period statute provides,
the Government “may” continue to detain an alien who still
remains here or release that alien under supervision. § 1231(a)

(6).

Related Immigration and Naturalization Service (INS)
regulations add that the INS District Director will initially
review the alien's records to decide whether further detention
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or release under supervision is warranted after the 90—day
removal period expires. 8 C.F.R. § 241.4(c)(1), (h), (k)(1)
(1) (2001). If the decision is to detain, then an INS panel
will review the matter further, at the expiration of a 3—
month period or soon thereafter. § 241.4(k)(2)(ii). And the
panel will decide, on the basis of records and a possible
personal interview, between still further detention or release
under supervision. § 241.4(i). In making this decision, the
panel will consider, for example, the alien's disciplinary
record, criminal record, mental health reports, evidence of
rehabilitation, history of flight, prior immigration history, and
favorable factors such as family ties. § 241.4(f). To authorize
release, the panel must find that the alien is not likely to be
violent, to pose a threat to the community, to flee if released,
or to violate the conditions of release. § 241.4(e). And the
alien must demonstrate “to the satisfaction of the Attorney
General” that he will pose no danger or risk of flight. *684

§ 241.4(d)(1). If the panel decides against release, it must
review the matter again within a year, and can review it earlier
if conditions change. §§ 241.4(k)(2)(iii), (V).

1

We consider two separate instances of detention. The first
concerns Kestutis Zadvydas, a resident alien who was born,
apparently of Lithuanian parents, in a displaced persons camp
in Germany in 1948. When he was eight years old, Zadvydas
immigrated to the United States with his **2496 parents and
other family members, and he has lived here ever since.

Zadvydas has a long criminal record, involving drug crimes,
attempted robbery, attempted burglary, and theft. He has
a history of flight, from both criminal and deportation
proceedings. Most recently, he was convicted of possessing,
with intent to distribute, cocaine; sentenced to 16 years'
imprisonment; released on parole after two years; taken into
INS custody; and, in 1994, ordered deported to Germany. See
8 U.S.C. § 1251(a)(2) (1988 ed., Supp. V) (delineating crimes
that make alien deportable).

In 1994, Germany told the INS that it would not
accept Zadvydas because he was not a German citizen.
Shortly thereafter, Lithuania refused to accept Zadvydas
because he was neither a Lithuanian citizen nor a
permanent resident. In 1996, the INS asked the Dominican
Republic (Zadvydas' wife's country) to accept him, but
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this effort proved unsuccessful. In 1998, Lithuania rejected,
as inadequately documented, Zadvydas' effort to obtain
Lithuanian citizenship based on his parents' citizenship;
Zadvydas' reapplication is apparently still pending.

The INS kept Zadvydas in custody after expiration of
the removal period. In September 1995, Zadvydas filed a
petition for a writ of habeas corpus under 28 U.S.C. §
2241 challenging *685 his continued detention. In October
1997, a Federal District Court granted that writ and ordered
him released under supervision. Zadvydas v. Caplinger,
986 F.Supp. 1011, 1027-1028 (E.D.La.). In its view, the
Government would never succeed in its efforts to remove
Zadvydas from the United States, leading to his permanent
confinement, contrary to the Constitution. /d., at 1027.

The Fifth Circuit reversed this decision. Zadvydas v.
Underdown, 185 F.3d 279 (1999). It concluded that Zadvydas'
detention did not violate the Constitution because eventual
deportation was not “impossible,” good-faith efforts to
remove him from the United States continued, and his
detention was subject to periodic administrative review. /d.,
at 294, 297. The Fifth Circuit stayed its mandate pending
potential review in this Court.

2

The second case is that of Kim Ho Ma. Ma was born in
Cambodia in 1977. When he was two, his family fled, taking
him to refugee camps in Thailand and the Philippines and
eventually to the United States, where he has lived as a
resident alien since the age of seven. In 1995, at age 17,
Ma was involved in a gang-related shooting, convicted of
manslaughter, and sentenced to 38 months' imprisonment.
He served two years, after which he was released into INS
custody.

In light of his conviction of an “aggravated felony,” Ma was
ordered removed. See 8§ U.S.C. §§ 1101(a)(43)(F) (defining
certain violent crimes as aggravated felonies), 1227(a)(2)(A)
(iii) (1994 ed., Supp. IV) (aliens convicted of aggravated
felonies are deportable). The 90—day removal period expired
in early 1999, but the INS continued to keep Ma in custody,
because, in light of his former gang membership, the nature
of his crime, and his planned participation in a prison hunger
strike, it was “unable to conclude that *686 Mr. Ma would
remain nonviolent and not violate the conditions of release.”
App. to Pet. for Cert. in No. 00-38, p. 87a.
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In 1999, Ma filed a petition for a writ of habeas corpus
under 28 U.S.C. § 2241. A panel of five judges in the
Federal District Court for the Western District of Washington,
considering Ma's and about 100 similar cases together,
issued a joint order holding that the Constitution forbids
post-removal-period detention unless there is “a realistic
chance that [the] alien will be deported” (thereby permitting
classification of the detention as “in aid of deportation”). Binh
Phan v. Reno, 56 F.Supp.2d 1149, 1156 (1999). The District
Court then held an evidentiary hearing, decided that there was
no “realistic chance” that Cambodia **2497 (which has no
repatriation treaty with the United States) would accept Ma,
and ordered Ma released. App. to Pet. for Cert. in No. 00-38,
at 60a—61a.

The Ninth Circuit affirmed Ma's release. Kim Ho Ma v.
Reno, 208 F.3d 815 (2000). It concluded, based in part on
constitutional concerns, that the statute did not authorize
detention for more than a “reasonable time” beyond the 90—
day period authorized for removal. /d., at 818. And, given the
lack of a repatriation agreement with Cambodia, that time had
expired upon passage of the 90 days. /d., at 830-831.

3

Zadvydas asked us to review the decision of the Fifth Circuit
authorizing his continued detention. The Government asked
us to review the decision of the Ninth Circuit forbidding
Ma's continued detention. We granted writs in both cases,
agreeing to consider both statutory and related constitutional
questions. See also Duy Dac Ho v. Greene, 204 F.3d 1045,
1060 (C.A.10 2000) (upholding Attorney General's statutory
and constitutional authority to detain alien indefinitely). We
consolidated the two cases for argument; and we now decide
them together.

*687 11

We note at the outset that the primary federal habeas corpus
statute, 28 U.S.C. § 2241, confers jurisdiction upon the federal
courts to hear these cases. See § 2241(c)(3) (authorizing any
person to claim in federal court that he or she is being held
“in custody in violation of the Constitution or laws ... of the
United States”). Before 1952, the federal courts considered
challenges to the lawfulness of immigration-related detention,
including challenges to the validity of a deportation order, in
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habeas proceedings. See Heikkila v. Barber, 345 U.S. 229,
230, 235-236, 73 S.Ct. 603, 97 L.Ed. 972 (1953). Beginning
in 1952, an alternative method for review of deportation
orders, namely, actions brought in federal district court under
the Administrative Procedure Act (APA), became available.
See Shaughnessy v. Pedreiro, 349 U.S. 48, 51-52, 75 S.Ct.
591, 99 L.Ed. 868 (1955). And in 1961 Congress replaced
district court APA review with initial deportation order
review in courts of appeals. See Act of Sept. 26, 1961, §
5, 75 Stat. 651 (formerly codified at 8 U.S.C. § 1105a(a))
(repealed 1996). The 1961 Act specified that federal habeas
courts were also available to hear statutory and constitutional
challenges to deportation (and exclusion) orders. See 8
U.S.C. § 1105a(a)(10), (b) (repealed 1996). These statutory
changes left habeas untouched as the basic method for
obtaining review of continued custody after a deportation
order had become final. See Cheng Fan Kwok v. INS, 392
U.S. 206, 212, 215-216, 88 S.Ct. 1970, 20 L.Ed.2d 1037
(1968) (holding that § 1105a(a) applied only to challenges
to determinations made during deportation proceedings and
motions to reopen those proceedings).

More recently, Congress has enacted several statutory
provisions that limit the circumstances in which judicial
review of deportation decisions is available. But none applies
here. One provision, 8 U.S.C. § 1231(h) (1994 ed., Supp. V),
simply forbids courts to construe that section “to create any ...
procedural right or benefit that is legally enforceable” *688

; it does not deprive an alien of the right to rely on 28 U.S.C. §
2241 to challenge detention that is without statutory authority.

Another provision, 8 U.S.C. § 1252(a)(2)(B)(ii) (1994 ed.,
Supp. V), says that “no court shall have jurisdiction to review”
decisions “specified ... to be in the discretion of the Attorney
General.” The aliens here, however, do not seek review of
the Attorney General's exercise of discretion; rather, they
challenge the extent of the Attorney General's authority under
the post-removal-period detention statute. And the extent of
that authority is not a matter of discretion. See also, e.g.,
§ 1226(e) (applicable to certain detention-related decisions
in period preceding **2498 entry of final removal order);
§ 1231(a)(4)(D) (applicable to assertion of causes or claims
under § 1231(a)(4), which is not at issue here); § 1252(a)(1),
(a)(2)(C) (applicable to judicial review of “final order[s] of
removal”); § 1252(g) (applicable to decisions “to commence
proceedings, adjudicate cases, or execute removal orders”).

We conclude that § 2241 habeas corpus proceedings
remain available as a forum for statutory and constitutional
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Zadvydas v. Davis, 533 U.S. 678 (2001)

121 S.Ct. 2491, 150 L.Ed.2d 653, 69 USLW 4581, 69 USLW 4626...

challenges to post-removal-period detention. And we turn to
the merits of the aliens' claims.

III

The post-removal-period detention statute applies to certain
categories of aliens who have been ordered removed, namely,
inadmissible aliens, criminal aliens, aliens who have violated
their nonimmigrant status conditions, and aliens removable
for certain national security or foreign relations reasons, as
well as any alien “who has been determined by the Attorney
General to be a risk to the community or unlikely to comply
with the order of removal.” 8 U.S.C. § 1231(a)(6) (1994 ed.,
Supp. V); see also 8§ C.F.R. § 241.4(a) (2001). It says that an
alien who falls into one of these categories *689 “may be
detained beyond the removal period and, if released, shall be
subject to [certain] terms of supervision.” 8 U.S.C. § 1231(a)
(6) (1994 ed., Supp. V).

The Government argues that the statute means what it literally
says. It sets no “limit on the length of time beyond the removal
period that an alien who falls within one of the Section
1231(a)(6) categories may be detained.” Brief for Petitioners
in No. 00-38, p. 22. Hence, “whether to continue to detain
such an alien and, if so, in what circumstances and for how
long” is up to the Attorney General, not up to the courts. /bid.

“[I]t is a cardinal principle” of statutory interpretation,
however, that when an Act of Congress raises “a serious
doubt” as to its constitutionality, “this Court will first
ascertain whether a construction of the statute is fairly
possible by which the question may be avoided.” Crowell
v. Benson, 285 U.S. 22, 62, 52 S.Ct. 285, 76 L.Ed. 598
(1932); see also United States v. X—Citement Video, Inc.,
513 U.S. 64, 78, 115 S.Ct. 464, 130 L.Ed.2d 372 (1994);
United States v. Jin Fuey Moy, 241 U.S. 394, 401, 36
S.Ct. 658, 60 L.Ed. 1061 (1916); cf. Almendarez—Torres
v. United States, 523 U.S. 224, 238, 118 S.Ct. 1219, 140
L.Ed.2d 350 (1998) (construction of statute that avoids
invalidation best reflects congressional will). We have read
significant limitations into other immigration statutes in order
to avoid their constitutional invalidation. See United States v.
Witkovich, 353 U.S. 194, 195, 202, 77 S.Ct. 779, 1 L.Ed.2d
765 (1957) (construing a grant of authority to the Attorney
General to ask aliens whatever questions he “deem [s] fit
and proper” as limited to questions “reasonably calculated to
keep the Attorney General advised regarding the continued
availability for departure of aliens whose deportation is
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overdue”). For similar reasons, we read an implicit limitation
into the statute before us. In our view, the statute, read in light
of the Constitution's demands, limits an alien's post-removal-
period detention to a period reasonably necessary to bring
about that alien's removal from the United States. It does not
permit indefinite detention.

*690 A

A statute permitting indefinite detention of an alien
would raise a serious constitutional problem. The Fifth
Amendment's Due Process Clause forbids the Government to
“depriv[e]” any “person ... of ... liberty ... without due process
of law.” Freedom from imprisonment—from government
custody, detention, or other forms of physical restraint—
lies at the heart of the liberty that Clause protects. See
Foucha v. Louisiana, 504 U.S. 71, 80, 112 S.Ct. 1780, 118
L.Ed.2d 437 (1992). And this Court has said that government
*%2499 detention violates that Clause unless the detention
is ordered in a criminal proceeding with adequate procedural
protections, see United States v. Salerno, 481 U.S. 739,
746, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987), or, in certain
special and “narrow” nonpunitive “circumstances,” Foucha,
supra, at 80, 112 S.Ct. 1780, where a special justification,
such as harm-threatening mental illness, outweighs the
“individual's constitutionally protected interest in avoiding
physical restraint.” Kansas v. Hendricks, 521 U.S. 346, 356,
117 S.Ct. 2072, 138 L.Ed.2d 501 (1997).

The proceedings at issue here are civil, not criminal, and
we assume that they are nonpunitive in purpose and effect.
There is no sufficiently strong special justification here for
indefinite civil detention—at least as administered under
this statute. The statute, says the Government, has two
regulatory goals: “ensuring the appearance of aliens at future
immigration proceedings” and “[p]reventing danger to the
community.” Brief for Respondents in No. 99-7791, p. 24.
But by definition the first justification—preventing flight
—is weak or nonexistent where removal seems a remote
possibility at best. As this Court said in Jackson v. Indiana,
406 U.S. 715, 92 S.Ct. 1845, 32 L.Ed.2d 435 (1972), where
detention's goal is no longer practically attainable, detention
no longer “bear[s][a] reasonable relation to the purpose for
which the individual [was] committed.” /d., at 738, 92 S.Ct.
1845.

The second justification—protecting the community—does
not necessarily diminish in force over time. But we have
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*691 upheld preventive detention based on dangerousness
only when limited to specially dangerous individuals and
subject to strong procedural protections. Compare Hendricks,
supra, at 368, 117 S.Ct. 2072 (upholding scheme that imposes
detention upon “a small segment of particularly dangerous
individuals” and provides “strict procedural safeguards™), and
Salerno, supra, at 747,750-752,107 S.Ct. 2095 (in upholding
pretrial detention, stressing “stringent time limitations,” the
fact that detention is reserved for the “most serious of crimes,”
the requirement of proof of dangerousness by clear and
convincing evidence, and the presence of judicial safeguards),
with Foucha, supra, at 81-83, 112 S.Ct. 1780 (striking
down insanity-related detention system that placed burden
on detainee to prove nondangerousness). In cases in which
preventive detention is of potentially indefinite duration, we
have also demanded that the dangerousness rationale be
accompanied by some other special circumstance, such as
mental illness, that helps to create the danger. See Hendricks,
supra, at 358, 368, 117 S.Ct. 2072.

The civil confinement here at issue is not limited, but
potentially permanent. Cf. Salerno, supra, at 747, 107 S.Ct.
2095 (noting that “maximum length of pretrial detention is
limited” by “stringent” requirements); Carlson v. Landon,
342 U.S. 524, 545-546, 72 S.Ct. 525, 96 L.Ed. 547 (1952)
(upholding temporary detention of alien during deportation
proceeding while noting that “problem of ... unusual delay”
was not present). The provision authorizing detention does
not apply narrowly to “a small segment of particularly
dangerous individuals,” Hendricks, supra, at 368, 117 S.Ct.
2072, say, suspected terrorists, but broadly to aliens ordered
removed for many and various reasons, including tourist
visa violations. See 8 U.S.C. § 1231(a)(6) (1994 ed., Supp.
V) (referencing § 1227(a)(1)(C)); cf. Hendricks, 521 U.S.,
at 357-358, 117 S.Ct. 2072 (only individuals with “past
sexually violent behavior and a present mental condition that
creates a likelihood of such conduct in the future” may be
detained). And, once the flight risk justification evaporates,
the only special circumstancepresent *692 is the alien's
removable status itself, which bears no relation to a detainee's
dangerousness. Cf. id., at 358, 117 S.Ct. 2072; Foucha, supra,
at 82, 112 S.Ct. 1780.

Moreover, the sole procedural protections available to the
alien are found in **2500 administrative proceedings,
where the alien bears the burden of proving he is not
dangerous, without (in the Government's view) significant
later judicial review. Compare 8§ C.F.R. § 241.4(d)(1) (2001)

(imposing burden of proving nondangerousness upon alien)
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with Foucha, supra, at 82, 112 S.Ct. 1780 (striking down
insanity-related detention for that very reason). This Court has
suggested, however, that the Constitution may well preclude
granting “an administrative body the unreviewable authority
to make determinations implicating fundamental rights.”
Superintendent, Mass. Correctional Institution at Walpole v.
Hill, 472 U.S. 445, 450, 105 S.Ct. 2768, 86 L.Ed.2d 356
(1985) (O'CONNOR, 1I.); see also Crowell, 285 U.S., at
87, 52 S.Ct. 285 (Brandeis, J., dissenting) (“[U]nder certain
circumstances, the constitutional requirement of due process
is a requirement of judicial process”). The Constitution
demands greater procedural protection even for property.
See South Carolina v. Regan, 465 U.S. 367, 393, 104 S.Ct.
1107, 79 L.Ed.2d 372 (1984) (O'CONNOR, J., concurring
in judgment); Phillips v. Commissioner, 283 U.S. 589, 595—
597, 51 S.Ct. 608, 75 L.Ed. 1289 (1931) (Brandeis, J.).
The serious constitutional problem arising out of a statute
that, in these circumstances, permits an indefinite, perhaps
permanent, deprivation of human liberty without any such
protection is obvious.

The Government argues that, from a constitutional
perspective, alien status itself can justify indefinite detention,
and points to Shaughnessy v. United States ex rel. Mezei, 345
U.S. 206, 73 S.Ct. 625, 97 L.Ed. 956 (1953), as support.
That case involved a once lawfully admitted alien who left
the United States, returned after a trip abroad, was refused
admission, and was left on Ellis Island, indefinitely detained
there because the Government could not find another country
to accept him. The Court held that Mezei's detention did not
violate the Constitution. /d., at 215-216, 73 S.Ct. 625.

*693 Although Mezei, like the present cases, involves
indefinite detention, it differs from the present cases in a
critical respect. As the Court emphasized, the alien's extended
departure from the United States required him to seek entry
into this country once again. His presence on Ellis Island
did not count as entry into the United States. Hence, he was
“treated,” for constitutional purposes, “as if stopped at the
border.” Id., at 213, 215, 73 S.Ct. 625. And that made all the
difference.

The distinction between an alien who has effected an entry
into the United States and one who has never entered
runs throughout immigration law. See Kaplan v. Tod, 267
U.S. 228, 230, 45 S.Ct. 257, 69 L.Ed. 585 (1925) (despite
nine years' presence in the United States, an “excluded”
alien “was still in theory of law at the boundary line and
had gained no foothold in the United States™); Leng May
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Ma v. Barber, 357 U.S. 185, 188-190, 78 S.Ct. 1072, 2
L.Ed.2d 1246 (1958) (alien “paroled” into the United States
pending admissibility had not effected an “entry”). It is well
established that certain constitutional protections available
to persons inside the United States are unavailable to aliens
outside of our geographic borders. See United States v.
Verdugo—Urquidez, 494 U.S. 259, 269, 110 S.Ct. 1056, 108
L.Ed.2d 222 (1990) (Fifth Amendment's protections do not
extend to aliens outside the territorial boundaries); Johnson v.
Eisentrager, 339 U.S. 763, 784, 70 S.Ct. 936, 94 L.Ed. 1255
(1950) (same). But once an alien enters the country, the legal
circumstance changes, for the Due Process Clause applies
to all “persons” within the United States, including aliens,
whether their presence here is lawful, unlawful, temporary,
or permanent. See Plyler v. Doe, 457 U.S. 202, 210, 102
S.Ct. 2382, 72 L.Ed.2d 786 (1982); Mathews v. Diaz, 426
U.S. 67, 77, 96 S.Ct. 1883, 48 L.Ed.2d 478 (1976); Kwong
Hai Chew v. Colding, 344 U.S. 590, 596598, and n. 5, 73
S.Ct. 472,97 L.Ed. 576 (1953); **2501 Yick Wo v. Hopkins,
118 U.S. 356, 369, 6 S.Ct. 1064, 30 L.Ed. 220 (1886); cf.
Mezei, supra, at 212, 73 S.Ct. 625 (“[A]liens who have once
passed through our gates, even illegally, may be expelled
only after proceedings conforming to traditional standards of
fairness encompassed in due process of law”). Indeed, this
Court has held that the Due Process *694 Clause protects
an alien subject to a final order of deportation, see Wong
Wing v. United States, 163 U.S. 228, 238, 16 S.Ct. 977, 41
L.Ed. 140 (1896), though the nature of that protection may
vary depending upon status and circumstance, see Landon v.
Plasencia, 459 U.S. 21, 32-34, 103 S.Ct. 321, 74 L.Ed.2d 21
(1982); Johnson, supra, at 770, 70 S.Ct. 936.

In Wong Wing, supra, the Court held unconstitutional a statute
that imposed a year of hard labor upon aliens subject to
a final deportation order. That case concerned substantive
protections for aliens who had been ordered removed, not
procedural protections for aliens whose removability was
being determined. Cf. post, at 2505 (SCALIA, J., dissenting).
The Court held that punitive measures could not be imposed
upon aliens ordered removed because “all persons within the
territory of the United States are entitled to the protection”
of the Constitution. 163 U.S., at 238, 16 S.Ct. 977 (citing
Yick Wo, supra, at 369, 6 S.Ct. 1064 (holding that equal
protection guarantee applies to Chinese aliens)); see also
Witkovich, 353 U.S., at 199, 201, 77 S.Ct. 779 (construing
statute which applied to aliens ordered deported in order to
avoid substantive constitutional problems). And contrary to
Justice SCALIA's characterization, see post, at 2505-2507, in
Mezei itself, both this Court's rejection of Mezei's challenge
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to the procedures by which he was deemed excludable and its
rejection of his challenge to continued detention rested upon
a basic territorial distinction. See Mezei, supra, at 215, 73
S.Ct. 625 (holding that Mezei's presence on Ellis Island was
not “considered a landing” and did “not affec[t]” his legal or
constitutional status (internal quotation marks omitted)).

In light of this critical distinction between Mezei and
the present cases, Mezei does not offer the Government
significant support, and we need not consider the aliens' claim
that subsequent developments have undermined Mezei's legal
authority. See Brief for Petitioner in No. 99-7791, p. 23; Brief
for Respondent in No. 00-38, pp. 16—17; Brief for Lawyers'
Committee for Human Rights as Amicus Curiae in No. 00—
38, pp. 15-20. Nor are we aware of any other authority
that would support Justice KENNEDY's limitation of *695
due process protection for removable aliens to freedom from
detention that is arbitrary or capricious. See post, at 2513—
2515 (dissenting opinion).

The Government also looks for support to cases holding that
Congress has “plenary power” to create immigration law,
and that the Judicial Branch must defer to Executive and
Legislative Branch decisionmaking in that area. Brief for
Respondents in No. 99-7791, at 17, 20 (citing Harisiades
v. Shaughnessy, 342 U.S. 580, 588-589, 72 S.Ct. 512, 96
L.Ed. 586 (1952)). But that power is subject to important
constitutional limitations. See /NS v. Chadha, 462 U.S.
919, 941-942, 103 S.Ct. 2764, 77 L.Ed.2d 317 (1983)
(Congress must choose “a constitutionally permissible means
of implementing” that power); The Chinese Exclusion Case,
130 U.S. 581, 604, 9 S.Ct. 623, 32 L.Ed. 1068 (1889)
(congressional authority limited “by the Constitution itself
and considerations of public policy and justice which control,
more or less, the conduct of all civilized nations™). In these
cases, we focus upon those limitations. In doing so, we
nowhere deny the right of Congress to remove aliens, to
subject them to supervision with conditions when released
from detention, or to incarcerate them where appropriate for
violations of those conditions. See 8 U.S.C. § 1231(a)(3)
(1994 ed., Supp. V) (granting authority to Attorney General
to prescribe regulations governing supervision of aliens not
removed within 90 days); § 1253 (imposing penalties for
failure to comply with **2502 release conditions). The
question before us is not one of “ ‘confer[ring] on those
admitted the right to remain against the national will’ ” or

(T3N3 19

sufferance of aliens' ” who should be removed. Post, at
2506 (SCALIA, J., dissenting) (emphasis deleted) (quoting
Mezei, 345 U.S., at 222-223, 73 S.Ct. 625 (Jackson, J.,
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Zadvydas v. Davis, 533 U.S. 678 (2001)

121 S.Ct. 2491, 150 L.Ed.2d 653, 69 USLW 4581, 69 USLW 4626...

dissenting)). Rather, the issue we address is whether aliens
that the Government finds itself unable to remove are to be
condemned to an indefinite term of imprisonment within the
United States.

Nor do the cases before us require us to consider the
political branches' authority to control entry into the United
States. Hence we leave no “unprotected spot in the Nation's
*696 armor.” Kwong Hai Chew, 344 U.S., at 602, 73
S.Ct. 472. Neither do we consider terrorism or other special
circumstances where special arguments might be made for
forms of preventive detention and for heightened deference
to the judgments of the political branches with respect
to matters of national security. The sole foreign policy
consideration the Government mentions here is the concern
lest courts interfere with “sensitive” repatriation negotiations.
Brief for Respondents in No. 99-7791, at 21. But neither
the Government nor the dissents explain how a habeas
court's efforts to determine the likelihood of repatriation, if
handled with appropriate sensitivity, could make a significant
difference in this respect. See infra, at 2503-2504.

Finally, the Government argues that, whatever liberty interest
the aliens possess, it is “greatly diminished” by their lack
of a legal right to “liv[e] at large in this country.” Brief
for Respondents in No. 99-7791, at 47; see also post,
at 2506 (SCALIA, J., dissenting) (characterizing right at
issue as “right to release into this country”). The choice,
however, is not between imprisonment and the alien “living
at large.” Brief for Respondents in No. 99-7791, at 47.
It is between imprisonment and supervision under release
conditions that may not be violated. See supra, at 2501
(citing 8 U.S.C. §§ 1231(a)(3), 1253 (1994 ed., Supp. V)); 8
C.F.R.§241.5(2001) (establishing conditions of release after
removal period). And, for the reasons we have set forth, we
believe that an alien's liberty interest is, at the least, strong
enough to raise a serious question as to whether, irrespective
of the procedures used, cf. post, at 2515-2517 (KENNEDY,
J., dissenting), the Constitution permits detention that is
indefinite and potentially permanent.

B

Despite this constitutional problem, if “Congress has made
its intent” in the statute “clear, ‘we must give effect to that
intent.” ” Miller v. French, 530 U.S. 327, 336, 120 S.Ct.
2246, 147 L.Ed.2d 326 (2000) (quoting Sinclair Refining Co.
v. Atkinson, 370 U.S. 195, 215, 82 S.Ct. 1328, 8 L.Ed.2d
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440 (1962)).
clear indication of congressional intent to grant the Attorney

*697 We cannot find here, however, any

General the power to hold indefinitely in confinement an
alien ordered removed. And that is so whether protecting the
community from dangerous aliens is a primary or (as we
believe) secondary statutory purpose. Cf. post, at 2507, 2508—
2509 (KENNEDY, J., dissenting). After all, the provision is
part of a statute that has as its basic purpose effectuating an
alien's removal. Why should we assume that Congress saw
the alien's dangerousness as unrelated to this purpose?

The Government points to the statute's word “may.” But
while “may” suggests discretion, it does not necessarily
suggest unlimited discretion. In that respect the word “may”
is ambiguous. Indeed, if Congress had meant to authorize
long-term detention of unremovable aliens, it certainly could
have spoken in clearer terms. Cf. 8 U.S.C. § 1537(b)(2)(C)
(1994 ed., Supp. V) (“If no country is willing to receive”
a terrorist alien ordered removed, “the Attorney General
may, notwithstanding any other provision of law, retain the
alien in **2503 custody” and must review the detention
determination every six months).

The Government points to similar related statutes that require
detention of criminal aliens during removal proceedings
and the removal period, and argues that these show that
mandatory detention is the rule while discretionary release
is the narrow exception. See Brief for Petitioners in No.
00-38, at 26-28 (citing 8 U.S.C. §§ 1226(c), 1231(a)(2)).
But the statute before us applies not only to terrorists and
criminals, but also to ordinary visa violators, see supra, at
2499; and, more importantly, post-removal-period detention,
unlike detention pending a determination of removability or
during the subsequent 90—day removal period, has no obvious
termination point.

The Government also points to the statute's history. That
history catalogs a series of changes, from an initial period
(before 1952) when lower courts had interpreted statutory
*698 silence, Immigration Act of 1917, ch. 29, §§ 19, 20,
39 Stat. 889, 890, to mean that deportation-related detention
must end within a reasonable time, Spector v. Landon, 209
F.2d 481, 482 (C.A.9 1954) (collecting cases); United States
ex rel. Doukas v. Wiley, 160 F.2d 92, 95 (C.A.7 1947);
United States ex rel. Ross v. Wallis, 279 F. 401, 403-404
(C.A.2 1922), to a period (from the early 1950's through
the late 1980's) when the statutes permitted, but did not
require, post-deportation-order detention for up to six months,
Immigration and Nationality Act of 1952, § 242(c), 66
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Stat. 210, 8 U.S.C. § 1252(c), (d) (1982 ed.); Witkovich,
353 U.S., at 198, 77 S.Ct. 779, to more recent statutes
that have at times mandated and at other times permitted
the post-deportation-order detention of aliens falling into
certain categories such as aggravated felons, Anti—Drug
Abuse Act of 1988, § 7343(a), 102 Stat. 4470, 8 U.S.C. §
1252(a)(2) (mandating detention); Immigration Act of 1990,
§ 504(a), 104 Stat. 5049-5050, 8 U.S.C. §§ 1252(a)(2)
(A), (B) (permitting release under certain circumstances);
Miscellaneous and Technical Immigration and Naturalization
Amendments of 1991, § 306(a)(4), 105 Stat. 1751, 8 U.S.C.
§ 1252(a)(2)(B) (same).

In early 1996, Congress explicitly expanded the group of
aliens subject to mandatory detention, eliminating provisions
that permitted release of criminal aliens who had at one time
been lawfully admitted to the United States. Antiterrorism
and Effective Death Penalty Act of 1996, § 439(c), 110 Stat.
1277. And later that year Congress enacted the present law,
which liberalizes pre-existing law by shortening the removal
period from six months to 90 days, mandates detention of
certain criminal aliens during the removal proceedings and
for the subsequent 90—day removal period, and adds the post-
removal-period provision here at issue. Illegal Immigration
Reform and Immigrant Responsibility Act of 1996, Div. C,
§§ 303, 305, 110 Stat. 3009-585, 3009-598 to 3009-599; 8
U.S.C. §§ 1226(c), 1231(a) (1994 ed., Supp. V).

*699 We have found nothing in the history of these statutes
that clearly demonstrates a congressional intent to authorize
indefinite, perhaps permanent, detention. Consequently,
interpreting the statute to avoid a serious constitutional threat,
we conclude that, once removal is no longer reasonably
foreseeable, continued detention is no longer authorized by
statute. See 1 E. Coke, Institutes *70b (“Cessante ratione
legis cessat ipse lex”) (the rationale of a legal rule no longer
being applicable, that rule itself no longer applies).

IV

The Government seems to argue that, even under our
interpretation of the statute, a federal habeas court would have
to accept the Government's view about whether the implicit
statutory limitation is satisfied in a particular case, conducting
little or no independent review of the matter. In our view, that
is not so. Whether **2504 a set of particular circumstances
amounts to detention within, or beyond, a period reasonably
necessary to secure removal is determinative of whether the
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detention is, or is not, pursuant to statutory authority. The
basic federal habeas corpus statute grants the federal courts
authority to answer that question. See 28 U.S.C. § 2241(c)(3)
(granting courts authority to determine whether detention is
“in violation of the ... laws ... of the United States”). In doing
so the courts carry out what this Court has described as the
“historic purpose of the writ,” namely, “to relieve detention
by executive authorities without judicial trial.” Brown v.
Allen, 344 U.S. 443, 533, 73 S.Ct. 397, 97 L.Ed. 469 (1953)
(Jackson, J., concurring in result).

In answering that basic question, the habeas court must
ask whether the detention in question exceeds a period
reasonably necessary to secure removal. It should measure
reasonableness primarily in terms of the statute's basic
purpose, namely, assuring the alien's presence at the moment
of removal. Thus, if removal is not reasonably foreseeable,
the court should hold continued detention unreasonable and
no *700 longer authorized by statute. In that case, of course,
the alien's release may and should be conditioned on any of
the various forms of supervised release that are appropriate
in the circumstances, and the alien may no doubt be returned
to custody upon a violation of those conditions. See supra, at
2501 (citing 8 U.S.C. §§ 1231(a)(3), 1253 (1994 ed., Supp.
V); 8 C.ER. § 241.5 (2001)). And if removal is reasonably
foreseeable, the habeas court should consider the risk of
the alien's committing further crimes as a factor potentially
justifying confinement within that reasonable removal period.
See supra, at 2499.

We recognize, as the Government points out, that review
must take appropriate account of the greater immigration-
related expertise of the Executive Branch, of the serious
administrative needs and concerns inherent in the necessarily
extensive INS efforts to enforce this complex statute, and
the Nation's need to “speak with one voice” in immigration
matters. Brief for Respondents in No. 99—7791, at 19. But
we believe that courts can take appropriate account of such
matters without abdicating their legal responsibility to review
the lawfulness of an alien's continued detention.

Ordinary principles of judicial review in this area recognize
primary Executive Branch responsibility. They counsel
judges to give expert agencies decisionmaking leeway in
matters that invoke their expertise. See Pension Benefit
Guaranty Corporation v. LTV Corp., 496 U.S. 633, 651-652,
110 S.Ct. 2668, 110 L.Ed.2d 579 (1990). They recognize
Executive Branch primacy in foreign policy matters. See
Container Corp. of America v. Franchise Tax Bd., 463 U.S.
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159, 196, 103 S.Ct. 2933, 77 L.Ed.2d 545 (1983). And
they consequently require courts to listen with care when
the Government's foreign policy judgments, including, for
example, the status of repatriation negotiations, are at issue,
and to grant the Government appropriate leeway when its
judgments rest upon foreign policy expertise.

We realize that recognizing this necessary Executive leeway
will often call for difficult judgments. In order to limit
*701
them, we think it practically necessary to recognize some

the occasions when courts will need to make

presumptively reasonable period of detention. We have
adopted similar presumptions in other contexts to guide
lower court determinations. See Cheff'v. Schnackenberg, 384
U.S. 373, 379-380, 86 S.Ct. 1523, 16 L.Ed.2d 629 (1966)
(plurality opinion) (adopting rule, based on definition of
“petty offense” in United States Code, that right to jury trial
extends to all cases in which sentence of six months or greater
is imposed); County of Riverside v. McLaughlin, 500 U.S. 44,
5658, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991) (O'CONNOR,
J.) (adopting presumption, **2505 based on lower court
estimate of time needed to process arrestee, that 48—hour
delay in probable-cause hearing after arrest is reasonable,
hence constitutionally permissible).

While an argument can be made for confining any
presumption to 90 days, we doubt that when Congress
shortened the removal period to 90 days in 1996 it
believed that all reasonably foreseeable removals could
be accomplished in that time. We do have reason to
believe, however, that Congress previously doubted the
constitutionality of detention for more than six months. See
Juris. Statement in United States v. Witkovich, O.T.1956,
No. 295, pp. 8-9. Consequently, for the sake of uniform
administration in the federal courts, we recognize that period.
After this 6-month period, once the alien provides good
reason to believe that there is no significant likelihood of
removal in the reasonably foreseeable future, the Government
must respond with evidence sufficient to rebut that showing.
And for detention to remain reasonable, as the period of
prior postremoval confinement grows, what counts as the
“reasonably foreseeable future” conversely would have to
shrink. This 6-month presumption, of course, does not mean
that every alien not removed must be released after six
months. To the contrary, an alien may be held in confinement
until it has been determined that there is no significant
likelihood of removal in the reasonably foreseeable future.
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*702 V

The Fifth Circuit held Zadvydas' continued detention lawful
as long as “good faith efforts to effectuate
continue” and Zadvydas failed to show that deportation will
prove “impossible.” 185 F.3d, at 294, 297. But this standard
would seem to require an alien seeking release to show

... deportation

the absence of any prospect of removal—no matter how
unlikely or unforeseeable—which demands more than our
reading of the statute can bear. The Ninth Circuit held that
the Government was required to release Ma from detention
because there was no reasonable likelihood of his removal in
the foreseeable future. 208 F.3d, at 831. But its conclusion
may have rested solely upon the “absence” of an “extant or
pending” repatriation agreement without giving due weight
to the likelihood of successful future negotiations. See id., at
831, and n. 30. Consequently, we vacate the judgments below
and remand both cases for further proceedings consistent with
this opinion.

It is so ordered.

Justice SCALIA, with whom Justice THOMAS joins,
dissenting.

[join Part I of Justice KENNEDY's dissent, which establishes
the Attorney General's clear statutory authority to detain
criminal aliens with no specified time limit. I write separately
because I do not believe that, as Justice KENNEDY suggests
in Part II of his opinion, there may be some situations in
which the courts can order release. I believe that in both
Zadvydas v. Davis, No. 99-7791, and Ashcroft v. Ma, No. 00—
38, a “careful description” of the substantive right claimed,
Reno v. Flores, 507 U.S. 292, 302, 113 S.Ct. 1439, 123
L.Ed.2d 1 (1993), suffices categorically to refute its existence.
A criminal alien under final order of removal who allegedly
will not be accepted by any other country in the reasonably
foreseeable future claims a constitutional right of supervised
release into the United States. This claim can be repackaged
as freedom *703 from “physical restraint” or freedom from
“indefinite detention,” ante, at 2498, but it is at bottom a
claimed right of release into this country by an individual who
concededly has no legal right to be here. There is no such
constitutional right.

Like a criminal alien under final order of removal, an
inadmissible alien at the border has no right to be in the United
States. The Chinese Exclusion Case, 130 U.S. 581, 603, 9
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S.Ct. 623, 32 L.Ed. 1068 (1889). In Shaughnessy v. United
States ex rel. Mezei, **2506 345 U.S. 206,73 S.Ct. 625,97
L.Ed. 956 (1953), we upheld potentially indefinite detention
of such an inadmissible alien whom the Government was
unable to return anywhere else. We said that “we [did] not
think that respondent's continued exclusion deprives him
of any statutory or constitutional right.” /d., at 215, 73
S.Ct. 625. While four Members of the Court thought that
Mezei deserved greater procedural protections (the Attorney
General had refused to divulge any information as to why
Mezei was being detained, id., at 209, 73 S.Ct. 625), no Justice
asserted that Mezei had a substantive constitutional right to
release into this country. And Justice Jackson's dissent, joined
by Justice Frankfurter, affirmatively asserted the opposite,
with no contradiction from the Court: “Due process does
not invest any alien with a right to enter the United States,
nor confer on those admitted the right to remain against the
national will. Nothing in the Constitution requires admission
or sufferance of aliens hostile to our scheme of government.”
Id., at 222-223, 73 S.Ct. 625 (emphasis added). Insofar as a
claimed legal right to release into this country is concerned, an
alien under final order of removal stands on an equal footing
with an inadmissible alien at the threshold of entry: He has
no such right.

The Court expressly declines to apply or overrule Mezei, ante,
at 2501, but attempts to distinguish it—or, I should rather say,
to obscure it in a legal fog. First, the Court claims that “[t]he
distinction between an alien who has effected an entry into the
United States and one who has never entered runs throughout
immigration law.” Ante, at 2500. True enough, but only where
that distinction makes perfect *704 sense: with regard to the
question of what procedures are necessary to prevent entry,
as opposed to what procedures are necessary to eject a person
already in the United States. See, e.g., Landon v. Plasencia,
459 U.S. 21, 32, 103 S.Ct. 321, 74 L.Ed.2d 21 (1982) ( “Our
cases have frequently suggested that a continuously present
resident alien is entitled to a fair hearing when threatened with
deportation” (emphasis added)). The Court's citation of Wong
Wing v. United States, 163 U.S. 228, 16 S.Ct. 977, 41 L.Ed.
140 (1896), for the proposition that we have “held that the
Due Process Clause protects an alien subject to a final order
of deportation,” ante, at 2501, is arguably relevant. That case

at least involved aliens under final order of deportation. " But
all it held is that they could not be subjected to the punishment
of hard labor without a judicial trial. I am sure they cannot
be tortured, as well—but neither prohibition has anything to
do with their right to be released into the United States. Nor
does Wong Wing show that the rights of detained aliens subject
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to final order of deportation are different from the rights of
aliens arrested and detained at the border—unless the Court
believes that the detained alien in Mezei could have been set
to hard labor.

Mezei thus stands unexplained and undistinguished by the
Court's opinion. We are offered no justification why an alien
under a valid and final order of removal—which has rotally
extinguished whatever right to presence in this country he
possessed—has any greater due process right to be released
into the country than an alien at the border seeking entry.
*705 Congress undoubtedly thought that both groups of
aliens—inadmissible aliens at the threshold and criminal
aliens under final order of removal-—could be constitutionally
*%2507 detained on the same terms, since it provided the
authority to detain both groups in the very same statutory
provision, see 8 U.S.C. § 1231(a)(6). Because I believe Mezei
controls these cases, and, like the Court, I also see no reason
to reconsider Mezei, 1 find no constitutional impediment to
the discretion Congress gave to the Attorney General. Justice
KENNEDY's dissent explains the clarity of the detention
provision, and I see no obstacle to following the statute's plain
meaning.

Justice KENNEDY, with whom THE CHIEF JUSTICE
joins, and with whom Justice SCALIA and Justice
THOMAS join as to Part I, dissenting.

The Court says its duty is to avoid a constitutional question. It
deems the duty performed by interpreting a statute in obvious
disregard of congressional intent; curing the resulting gap
by writing a statutory amendment of its own; committing its
own grave constitutional error by arrogating to the Judicial
Branch the power to summon high officers of the Executive
to assess their progress in conducting some of the Nation's
most sensitive negotiations with foreign powers; and then
likely releasing into our general population at least hundreds
of removable or inadmissible aliens who have been found by
fair procedures to be flight risks, dangers to the community,
or both. Far from avoiding a constitutional question, the
Court's ruling causes systemic dislocation in the balance of
powers, thus raising serious constitutional concerns not just
for the cases at hand but for the Court's own view of its
proper authority. Any supposed respect the Court seeks in
not reaching the constitutional question is outweighed by
the intrusive and erroneous exercise of its own powers. In
the guise of judicial restraint the Court ought not to intrude
upon the other branches. The constitutional question the
statute presents, it must be acknowledged,may *706 be a
significant one in some later case; but it ought not to drive us
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to an incorrect interpretation of the statute. The Court having
reached the wrong result for the wrong reason, this respectful
dissent is required.

I

The Immigration and Nationality Act (INA), 8 U.S.C. § 1101
et seq. (1994 ed. and Supp. V), is straightforward enough. It
provides:

“An alien ordered removed who is inadmissible under
section 1182 of this title, removable under section 1227(a)
(1)(C), 1227(a)(2), or 1227(a)(4) of this title or who has
been determined by the Attorney General to be a risk to
the community or unlikely to comply with the order of
removal, may be detained beyond the removal period and,
if released, shall be subject to the terms of supervision in
paragraph (3).” 8 U.S.C. § 1231(a)(6) (1994 ed., Supp. V).

By this statute, Congress confers upon the Attorney General
discretion to detain an alien ordered removed. It gives express
authorization to detain “beyond the removal period.” Ibid.
The class of removed aliens detainable under the section
includes aliens who were inadmissible and aliens subject
to final orders of removal, provided they are a risk to the
community or likely to flee. The issue to be determined
is whether the authorization to detain beyond the removal
period is subject to the implied, nontextual limitation that
the detention be no longer than reasonably necessary to
effect removal to another country. The majority invokes the
canon of constitutional doubt to read that implied term into
the statute. One can accept the premise that a substantial
constitutional question is presented by the prospect of lengthy,
even unending, detention in some instances; but the statutory
construction the Court adopts should be rejected in any event.
The interpretation has no basis in the language *707 or
structure of the INA and in fact contradicts and defeats the
purpose set forth in the express terms of the statutory text.

*%2508 The Court, it is submitted, misunderstands the
principle of constitutional avoidance which it seeks to invoke.
The majority gives a brief bow to the rule that courts must
respect the intention of Congress, ante, at 2502, but then
waltzes away from any analysis of the language, structure, or
purpose of the statute. Its analysis is not consistent with our
precedents explaining the limits of the constitutional doubt
rule. The rule allows courts to choose among constructions
which are “fairly possible,” Crowell v. Benson, 285 U.S.
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22, 62, 52 S.Ct. 285, 76 L.Ed. 598 (1932), not to “
‘press statutory construction to the point of disingenuous
evasion even to avoid a constitutional question,” ” Salinas v.
United States, 522 U.S. 52, 60, 118 S.Ct. 469, 139 L.Ed.2d
352 (1997) (quoting Seminole Tribe of Fla. v. Florida,
517 U.S. 44, 57, n. 9, 116 S.Ct. 1114, 134 L.Ed.2d 252
(1996)). Were a court to find two interpretations of equal
plausibility, it should choose the construction that avoids
confronting a constitutional question. The majority's reading
of the statutory authorization to “detai[n] beyond the removal
period,” however, is not plausible. An interpretation which
defeats the stated congressional purpose does not suffice
to invoke the constitutional doubt rule, for it is “plainly
contrary to the intent of Congress.” United States v. X—
Citement Video, Inc., 513 U.S. 64, 78, 115 S.Ct. 464, 130
L.Ed.2d 372 (1994). The majority announces it will reject
the Government's argument “that the statute means what it
literally says,” ante, at 2498, but then declines to offer any
other acceptable textual interpretation. The majority does not
demonstrate an ambiguity in the delegation of the detention
power to the Attorney General. It simply amends the statute
to impose a time limit tied to the progress of negotiations to
effect the aliens' removal. The statute cannot be so construed.
The requirement the majority reads into the law simply bears
no relation to the text; and in fact it defeats the statutory
purpose and design.

*708 Other provisions in § 1231 itself do link the
requirement of a reasonable time period to the removal
process. See, e.g., § 1231(c)(1)(A) (providing that an alien
who arrives at a port of entry “shall be removed immediately
on a vessel or aircraft” unless “it is impracticable” to do
so “within a reasonable time” (emphasis added)); § 1231(c)
(3)(A)(i1)(IT) (requiring the “owner of a vessel or aircraft
bringing an alien to the United States [to] pay the costs
of detaining and maintaining the alien ... for the period
of time reasonably necessary for the owner to arrange for
repatriation” (emphasis added)). That Congress chose to
impose the limitation in these sections and not in § 1231(a)
(6) is evidence of its intent to measure the detention period by
other standards. When Congress has made express provisions
for the contingency that repatriation might be difficult or
prolonged in other portions of the statute, it should be
presumed that its omission of the same contingency in the
detention section was purposeful. Indeed, the reasonable time
limits in the provisions just mentioned simply excuse the
duty of early removal. They do not mandate release. An alien
within one of these categories, say, a ship stowaway, would
be subject as well to detention beyond the removal period
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under § 1231(a)(6), if the statute is read as written. Under
the majority's view, however, it appears the alien must be
released in six months even if presenting a real danger to the
community.

The 6-month period invented by the Court, even when
modified by its sliding standard of reasonableness for certain
repatriation negotiations, see ante, at 2504-2505, makes the
statutory purpose to protect the community ineffective. The
risk to the community exists whether or not the repatriation
negotiations have some end in sight; in fact, when the
negotiations end, the risk may be greater. The authority
to detain beyond the removal period is to protect the
community, not to negotiate the aliens' return. The risk to the
community **2509 survives repatriation negotiations. To a
more limited, but still significant, extent, so does the concern
with flight. It *709 is a fact of international diplomacy that
governments and their policies change; and if repatriation
efforts can be revived, the Attorney General has an interest
in ensuring the alien can report so the removal process can
begin again.

Congress, moreover, was well aware of the difficulties
confronting aliens who are removable but who cannot be
repatriated. It made special provisions allowing them to be
employed, a privilege denied to other deportable aliens. See
§ 1231(a)(7) (providing an “alien [who] cannot be removed
due to the refusal of all countries designated by the alien or
under this section to receive the alien” still remains eligible
for employment in the United States). Congress' decision to
ameliorate the condition of aliens subject to a final order
of removal who cannot be repatriated, but who need not be
detained, illustrates a balance in the statutory design. Yet
the Court renders the other side of the balance meaningless.
The risk to the community posed by a removable alien is
a function of a variety of circumstances, circumstances that
do not diminish just because the alien cannot be deported
within some foreseeable time. Those circumstances include
the seriousness of the alien's past offenses, his or her efforts
at rehabilitation, and some indication from the alien that,
given the real prospect of detention, the alien will conform
his or her conduct. This is the purpose for the periodic review
of detention status provided for by the regulations. See 8
C.F.R. § 241.4 (2001). The Court's amendment of the statute
reads out of the provision the congressional decision that
dangerousness alone is a sufficient basis for detention, see
ante, at 2503 (citing 1 E. Coke, Institutes *70b), and reads out
as well any meaningful structure for supervised release.

AMECT A VAT
YWwWED | I HAYY

The majority is correct to observe that in United States v.
Witkovich, 353 U.S. 194, 77 S.Ct. 779, 1 L.Ed.2d 765 (1957),
the Court “read significant limitations into” a statute, ante,
at 2498, but that does not permit us to avoid the proper
reading of the enactment now before us. In Witkovich, the
Court construed former § 1252(d), which required an alien
under a final order of deportation *710 “to give information
under oath ... as the Attorney General may deem fit and
proper.” 353 U.S., at 195, 77 S.Ct. 779. The Court held
that although the plain language “appears to confer upon the
Attorney General unbounded authority to require whatever
information he deems desirable of aliens whose deportation
has not been effected within six months,” id., at 199, 77 S.Ct.
779, the constitutional doubt this interpretation would raise
meant the language would be construed as limited to the
provision of information “reasonably calculated to keep the
Attorney General advised regarding the continued availability
for departure of aliens whose deportation is overdue,” id., at
202, 77 S.Ct. 779. In Witkovich the interpretation of the text
was in aid of the statutory purpose; in the instant cases the
interpretation nullifies the statutory purpose. Here the statute
by its own terms permits the Attorney General to consider
factors the Court now makes irrelevant.

The majority's unanchored interpretation ignores another
indication that the Attorney General's detention discretion
was not limited to this truncated period. Section 1231(a)(6)
permits continued detention not only of removable aliens
but also of inadmissible aliens, for instance those stopped at
the border before entry. Congress provides for detention of
both categories within the same statutory grant of authority.
Accepting the majority's interpretation, then, there are two
possibilities, neither of which is sustainable. On the one hand,
it may be that the majority's rule applies to both categories of
aliens, in which case we are asked to assume that Congress
intended to restrict the discretion it could confer upon the
Attorney General so that all inadmissible aliens **2510

must be allowed into our community within six months. On
the other hand, the majority's logic might be that inadmissible
and removable aliens can be treated differently. Yet it is not a
plausible construction of § 1231(a)(6) to imply a time limit as
to one class but not to another. The text does not admit of this
possibility. As a result, it is difficult to see why “[a]liens who
have not yet gained initial admission *711 to this country
would present a very different question.” Ante, at 2495.

Congress' power to detain aliens in connection with removal
or exclusion, the Court has said, is part of the Legislature's
considerable authority over immigration matters. See, e.g.,
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Wong Wing v. United States, 163 U.S. 228, 235, 16 S.Ct.
977, 41 L.Ed. 140 (1896) (‘“Proceedings to exclude or expel
would be vain if those accused could not be held in custody
pending the inquiry into their true character and while
arrangements were being made for their deportation™). It is
reasonable to assume, then, and it is the proper interpretation
of the INA and § 1231(a)(6), that when Congress provided
for detention “beyond the removal period,” it exercised its
considerable power over immigration and delegated to the
Attorney General the discretion to detain inadmissible and
other removable aliens for as long as they are determined to
be either a flight risk or a danger to the Nation.

The majority's interpretation, moreover, defeats the very
repatriation goal in which it professes such interest. The
Court rushes to substitute a judicial judgment for the
Executive's discretion and authority. As the Government
represents to us, judicial orders requiring release of removable
aliens, even on a temporary basis, have the potential to
undermine the obvious necessity that the Nation speak with
one voice on immigration and foreign affairs matters. Brief
for Respondents in No. 99-7791, p. 49. The result of the
Court's rule is that, by refusing to accept repatriation of
their own nationals, other countries can effect the release of
these individuals back into the American community. /bid.
If their own nationals are now at large in the United States,
the nation of origin may ignore or disclaim responsibility
to accept their return. /bid. The interference with sensitive
foreign relations becomes even more acute where hostility
or tension characterizes the relationship, for other countries
can use the fact of judicially mandated release to their
strategic advantage, refusing the return of their nationals
*712 to force dangerous aliens upon us. One of the more
alarming aspects of the Court's new venture into foreign
affairs management is the suggestion that the district court
can expand or contract the reasonable period of detention
based on its own assessment of the course of negotiations with
foreign powers. The Court says it will allow the Executive to
perform its duties on its own for six months; after that, foreign
relations go into judicially supervised receivership.
The cases which the Court relies upon to support
the imposition of presumptions are inapposite. The rule
announced in Cheffv. Schnackenberg, 384 U.S. 373, 86 S.Ct.
1523, 16 L.Ed.2d 629 (1966)—*“that sentences exceeding six
months for criminal contempt may not be imposed by federal
courts absent a jury trial”—was based on the definition
of a “petty offense” that was still operable in the United
States Code, and was proper “under the peculiar power of
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the federal courts to revise sentences in contempt cases.”
Id., at 380, 86 S.Ct. 1523. The majority can point to no
similar statutory or judicial source for its authority to create
its own time-based rule in these cases. It cites only an
observation in a brief filed by the Government in United
States v. Witkovich, O.T.1956, No. 295, pp. 89, see ante, at
2505, relying, in turn, on doubts expressed in a 1952 Senate
Report concerning detention for longer than six months under
an Act with standards different from, and far less precise than
those applicable here. In County of Riverside v. McLaughlin,
500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991), our
*%2511 reasonableness presumption for delays of less than
48 hours between an arrest and a probable-cause hearing
was, as the majority recognizes, ante, at 2504-2505, based
on the “Court of Appeals' determination of the time required
to complete those procedures.” 500 U.S., at 57, 111 S.Ct.
1661. Here, as far as we know, the 6-month period bears no
particular relationship to how long it now takes to deport any
group of aliens, or, for that matter, how long it took in the
past to remove. Zadvydas' case itself demonstrates that the
repatriation process may often take years to *713 negotiate,
involving difficult issues of establishing citizenship and the
like. See Brief for Petitioner in No. 99—7791, pp. 17-20.

It is to be expected that from time to time a foreign power will
adopt a truculent stance with respect to the United States and
other nations. Yet the Court by its time limit, or presumptive
time limit, goes far to undercut the position of the Executive
in repatriation negotiations, thus ill serving the interest of
all foreign nationals of the country concerned. Law-abiding
aliens might wish to return to their home country, for
instance, but the strained relationship caused by the difficult
repatriation talks might prove to be a substantial obstacle for
these aliens as well.

In addition to weakening the hand of our Government,
court ordered release cannot help but encourage dilatory and
obstructive tactics by aliens who, emboldened by the Court's
new rule, have good reason not to cooperate by making
their own repatriation or transfer seem foreseeable. An alien
ordered deported also has less incentive to cooperate or to
facilitate expeditious removal when he has been released,
even on a supervised basis, than does an alien held at
an Immigration and Naturalization Service (INS) detention
facility. Neither the alien nor his family would find any
urgency in assisting with a petition to other countries to accept
the alien back if the alien could simply remain in the United
States indefinitely.
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The risk to the community posed by the mandatory
release of aliens who are dangerous or a flight risk is far
from insubstantial; the motivation to protect the citizenry
from aliens determined to be dangerous is central to the
immigration power itself. The Government cites statistical
studies showing high recidivism rates for released aliens.
One Government Accounting Office study cited by Congress
in floor debates on the Antiterrorism and Effective Death
Penalty Act of 1996, 110 Stat. 1214, put the figure as
high as 77 percent. 142 Cong. Rec. 7972 (1996); Brief for
Respondents in *714 No. 99-7791, at 27, n. 13. It seems
evident a criminal record accumulated by an admitted alien
during his or her time in the United States is likely to be a
better indicator of risk than factors relied upon during the
INS's initial decision to admit or exclude. Aliens ordered
deported as the result of having committed a felony have
proved to be dangerous.

Any suggestion that aliens who have completed prison terms
no longer present a danger simply does not accord with the
reality that a significant risk may still exist, as determined by
the many factors set forth in the regulations. See 8 C.F.R. §
241.4(f) (2001). Underworld and terrorist links are subtle and
may be overseas, beyond our jurisdiction to impose felony
charges. Furthermore, the majority's rationale seems to apply
to an alien who flees prosecution or escapes from custody
in some other country. The fact an alien can be deemed
inadmissible because of fraud at the time of entry does not
necessarily distinguish his or her case from an alien whose
entry was legal. Consider, for example, a fugitive alien who
enters by fraud or stealth and resides here for five years with
significant ties to the community, though still presenting a
danger; contrast him with an alien who entered lawfully but
a month later committed an act making him removable. Why
the Court's rationale should apply to the second alien but not
the first is not apparent.

*%*2512 The majority cannot come to terms with these
distinctions under its own rationale. The rule the majority
creates permits consideration of nothing more than the
reasonable foreseeability of removal. See ante, at 2504. That
standard is not only without sound basis in the statutory
structure, but also is not susceptible to customary judicial
inquiry. Cf. INS v. Aguirre—Aguirre, 526 U.S. 415, 425,
119 S.Ct. 1439, 143 L.Ed.2d 590 (1999) (“The judiciary is
not well positioned to shoulder primary responsibility for
assessing the likelihood and importance of such diplomatic
repercussions”). The majority does say that the release
of terrorists or other “special circumstances” might justify
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“heightened deference to the judgments of the political *715
branches with respect to matters of national security.” Anfe, at
2502. Here the Court appears to rely on an assessment of risk,
but this is the very premise it finds inadequate to sustain the
natural reading of the statute. The Court ought not to reject a
rationale in order to deny power to the Attorney General and
then invoke the same rationale to save its own analysis.

This rule of startling breadth invites potentially perverse
results. Because other nations may refuse to admit aliens who
have committed certain crimes—see, e.g., Brief for Petitioner
in No. 99-7791, at 19 (“Lithuanian law precludes granting
of citizenship to persons who, before coming to Lithuania,
have been sentenced in another state to imprisonment for
a deliberate crime for which criminal liability is imposed
by the laws of the Republic of Lithuania” (citations and
internal quotation marks omitted))—often the aliens who
have committed the most serious crimes will be those who
may be released immediately under the majority's rule.
An example is presented in the case of Saroeut Ourk,
a Cambodian alien determined to be removable and held
pending deportation. See Ourk v. INS, No. 00-35645 (CA9,
Sept. 18, 2000), cert. pending, No. 00-987. Ourk was
convicted of rape by use of drugs in conjunction with the
kidnaping of a 13—year—old girl; after serving 18 months of
his prison term, he was released on parole but was returned
to custody twice more for parole violations. Pet. for Cert.
in No. 00-987, pp. 4-5. When he was ordered deported
and transferred to the custody of the INS, it is no surprise
the INS determined he was both a flight risk and a danger
to the community. Yet the Court of Appeals for the Ninth
Circuit concluded, based on its earlier decision in Kim Ho
Ma v. Reno, 208 F.3d 815 (C.A.9 2000), that Ourk could
no longer be held pending deportation, since removal to
Cambodia was not reasonably foreseeable. App. to Pet. for
Cert. in No. 00-987, pp. 3a—4a. See also Phetsany v. INS,
No. 00-16286 (C.A.9, Sept. 18, 2000), cert. pending, No. 00—
986 (requiring release of a native and *716 citizen of Laos
convicted of attempted, premeditated murder); Mounsaveng
v. INS, No. 00-15309 (C.A.9, Aug. 11, 2000), cert. pending,

No. 00-751" (releasing a citizen of Laos convicted of
rape of a 15—year—old girl and reckless endangerment for
involvement in a fight in which gunshots were fired); Lim v.
Reno, No. 99-36191 (C.A.9, Aug. 14, 2000), cert. pending,
No. 00-777 (releasing a Cambodian convicted of rape and
robbery); Phuong Phuc Le v. INS, No. 00-16095 (C.A.9,
Sept. 18, 2000), cert. pending, No. 00-1001 (releasing a
Vietnamese citizen convicted of voluntary manslaughter in a
crime involving the attempted murder of two other persons).
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Today's result will ensure these dangerous individuals, and
hundreds more like them, will remain free while the Executive
Branch tries to secure their removal. By contrast, aliens who
violate mere tourist visa requirements, ante, at 2499, can in
the typical case be held pending deportation on grounds that
a minor offender is more likely to be removed. There is no
reason to suppose Congress intended this odd result.

The majority's rule is not limited to aliens once lawfully
admitted. Today's result may well mandate the release of
those **2513 aliens who first gained entry illegally or by
fraud, and, indeed, is broad enough to require even that
inadmissible and excludable aliens detained at the border be
set free in our community. In Rosales—Garcia v. Holland, 238
F.3d 704, 725 (C.A.6 2001), for example, Rosales, a Cuban
citizen, arrived in this country during the 1980 Mariel boatlift.
Id., at 707. Upon arrival in the United States, Rosales was
released into the custody of a relative under the Attorney
General's authority to parole illegal aliens, see 8§ U.S.C.
§ 1182(d)(5)(A), and there he committed multiple crimes
for which he was convicted and imprisoned. 238 F.3d, at
707-708. While serving a sentence for burglary and grand
larceny, Rosales escaped from prison, another of the offenses
*717 for which he ultimately served time. /d., at 708.
The INS eventually revoked Rosales' immigration parole,
ordered him deported, and held him pending deportation,
subject to periodic consideration for parole under the Cuban
Review Plan. See 8 C.F.R. §212.12(g)(2) (2001). In reasoning
remarkably similar to the majority's, the Court of Appeals for
the Sixth Circuit held that the indefinite detention of Rosales
violated Fifth Amendment due process rights, because “the
government has offered ... no credible proof that there is any
possibility that Cuba may accept Rosales's return anytime
in the foreseeable future.” 238 F.3d, at 725. This result—
that Mariel Cubans and other illegal, inadmissible aliens
will be released notwithstanding their criminal history and
obvious flight risk—would seem a necessary consequence of
the majority's construction of the statute.

The majority's confidence that the Judiciary will handle these
matters “with appropriate sensitivity,” ante, at 2502, 2504,
allows no meaningful category to confine or explain its own
sweeping rule, provides no justification for wresting this
sovereign power away from the political branches in the first
place, and has no support in judicially manageable standards
for deciding the foreseeability of removal.

It is curious that the majority would approve of continued
detention beyond the 90-day period, or, for that matter,
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during the 90—day period, where deportation is not reasonably
foreseeable. If the INS cannot detain an alien because he is
dangerous, it would seem irrelevant to the Constitution or to
the majority's presumption that the INS has detained the alien
for only a little while. The reason detention is permitted at
all is that a removable alien does not have the same liberty
interest as a citizen does. The Court cannot bring itself to
acknowledge this established proposition. Likewise, it is far
from evident under the majority's theory why the INS can
condition and supervise the release of aliens who are not
removable in the reasonably foreseeable future, or why “the
alien may no doubt be returned to custody upon *718 a
violation of those conditions.” Ante, at 2504. It is true that
threat of revocation of supervised release is necessary to make
the supervised release itself effective, a fact even counsel for
Zadvydas acknowledged. Brief for Petitioner in No. 99-7791,
at 20-21. If that is so, however, the whole foundation for the
Court's position collapses.

The Court today assumes a role in foreign relations which is
unprecedented, unfortunate, and unwise. Its misstep results
in part from a misunderstanding of the liberty interests these
aliens retain, an issue next to be discussed.

II

The aliens' claims are substantial; their plight is real. They
face continued detention, perhaps for life, unless it is shown
they no longer present a flight risk or a danger to the
community. In a later case the specific circumstances of a
detention may present a substantial constitutional question.
That is not a reason, however, for framing a rule which ignores
the law governing alien status.

*%2514 As persons within our jurisdiction, the aliens are
entitled to the protection of the Due Process Clause. Liberty
under the Due Process Clause includes protection against
unlawful or arbitrary personal restraint or detention. The
liberty rights of the aliens before us here are subject to
limitations and conditions not applicable to citizens, however.
See, e.g., Mathews v. Diaz, 426 U.S. 67, 79-80, 96 S.Ct.
1883, 48 L.Ed.2d 478 (1976) ( “In the exercise of its
broad power over naturalization and immigration, Congress
regularly makes rules that would be unacceptable if applied
to citizens”). No party to this proceeding contests the initial
premise that the aliens have been determined to be removable
after a fair hearing under lawful and proper procedures.
Section 1229a sets forth the proceedings required for deciding
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the inadmissibility or removability of an alien, including a
hearing before an immigration judge, at which the INS carries
“the burden of establishing by clear and convincing evidence
that ... the alien is deportable.” *719 8 U.S.C. § 1229a(c)
(3)(A); see also Berenyi v. District Director, INS, 385 U.S.
630, 636, 87 S.Ct. 666, 17 L.Ed.2d 656 (1967) (“When the
Government seeks to ... deport a resident alien and send him
from our shores, it carries the heavy burden of proving its case
by clear, unequivocal, and convincing evidence” (internal
quotation marks and footnotes omitted)). Aliens ordered
removed pursuant to these procedures are given notice of
their right to appeal the decision, 8 U.S.C. § 1229a(c)(4),
may move the immigration judge to reconsider, § 1229a(c)(5),
can seek discretionary cancellation of removal, § 1229b, and
can obtain habeas review of the Attorney General's decision
not to consider waiver of deportation. See /NS v. St. Cyr,
ante, 533 U.S., at 314, 121 S.Ct. 2271. As a result, aliens
like Zadvydas and Ma do not arrive at their removable status
without thorough, substantial procedural safeguards.

The majority likely is correct to say that the distinction
between an alien who entered the United States, as
these aliens did, and one who has not, “runs throughout
immigration law.” Ante, at 2500. The distinction is not so
clear as it might seem, however, and I doubt it will suffice
to confine the rationale adopted by the majority. The case
which often comes to mind when one tests the distinction is
Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 73
S.Ct. 625, 97 L.Ed. 956 (1953), where the Court considered
the situation of an alien denied entry and detained on Ellis
Island. The detention had no foreseeable end, for though
Mezei was inadmissible to the United States it seemed no
other country would have him. /d., at 209, 73 S.Ct. 625. The
case presented a line-drawing problem, asking whether the
alien was in our country; or whether his situation was the
same as if he were still on foreign shores; or whether he
fell in a legal category somewhere in between, though if this
were true, it still would not be clear how to resolve the case.
The Court held the alien had no right to a hearing to secure
his release. /d., at 212-213, 73 S.Ct. 625. (Approximately
17 months after this Court denied Mezei relief, the Attorney
General released him on parole. It appears Mezei *720 never
returned to INS custody, though he was not admitted to the
United States as a citizen or lawful permanent resident. See
Weisselberg, The Exclusion and Detention of Aliens: Lessons
From the Lives of Ellen Knauff and Ignatz Mezei, 143 U. Pa.
L.Rev. 933, 979-984 (1995).)
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Here the majority says the earlier presence of these aliens
in the United States distinguishes the cases from Mezei. For
reasons given here it is submitted the majority is incorrect in
its major conclusions in all events, so even if it were assumed
these aliens are in a class with more rights than Mezei, it
makes no difference. For purposes of this dissent it is not
necessary to rely upon Mezei.

That said, it must be made clear these aliens are in a position
far different from aliens with a lawful right to remain here.
*%2515 They are removable, and their rights must be defined
in accordance with that status. The due process analysis must
begin with a “careful description of the asserted right.” Reno
v. Flores, 507 U.S. 292, 302, 113 S.Ct. 1439, 123 L.Ed.2d
1 (1993). We have “long held that an alien seeking initial
admission to the United States requests a privilege and has
no constitutional rights regarding his application, for the
power to admit or exclude aliens is a sovereign prerogative.”
Landon v. Plasencia, 459 U.S. 21, 32, 103 S.Ct. 321, 74
L.Ed.2d 21 (1982). The same is true for those aliens like
Zadvydas and Ma, who face a final order of removal. When
an alien is removable, he or she has no right under the basic
immigration laws to remain in this country. The removal
orders reflect the determination that the aliens' ties to this
community are insufficient to justify their continued presence
in the United States. An alien's admission to this country is
conditioned upon compliance with our laws, and removal is
the consequence of a breach of that understanding.

It is true the Court has accorded more procedural protections
to those aliens admitted to the country than those stopped
at the border, observing that “a continuously present alien
is entitled to a fair hearing when threatened with *721
deportation.” Ibid.; Mezei, supra, at 212, 73 S.Ct. 625
(“[Alliens who have once passed through our gates, even
illegally, may be expelled only after proceedings conforming
to traditional standards of fairness encompassed in due
process of law .... But an alien on the threshold of initial
entry stands on a different footing: ‘“Whatever the procedure
authorized by Congress is, it is due process as far as an alien
denied entry is concerned’ ™ (quoting United States ex rel.
Knauff'v. Shaughnessy, 338 U.S. 537, 544, 70 S.Ct. 309, 94
L.Ed. 317 (1950))). Removable and excludable aliens are
situated differently before an order of removal is entered; the
removable alien, by virtue of his continued presence here,
possesses an interest in remaining, while the excludable alien
secks only the privilege of entry.
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Still, both removable and inadmissible aliens are entitled
to be free from detention that is arbitrary or capricious.
Where detention is incident to removal, the detention cannot
be justified as punishment nor can the confinement or
its conditions be designed in order to punish. See Wong
Wing v. United States, 163 U.S. 228, 16 S.Ct. 977, 41
L.Ed. 140 (1896). This accords with international views on
detention of refugees and asylum seekers. See Report of
the United Nations Working Group on Arbitrary Detention,
U.N. Doc. E/CN.4/2000/4 (Dec. 28, 1999); United Nations
High Commissioner for Refugees, Guidelines on Applicable
Criteria and Standards Relating to the Detention on Asylum—
Seekers (Feb. 10, 1999). It is neither arbitrary nor capricious
to detain the aliens when necessary to avoid the risk of flight
or danger to the community.

Whether a due process right is denied when removable
aliens who are flight risks or dangers to the community
are detained turns, then, not on the substantive right to
be free, but on whether there are adequate procedures to
review their cases, allowing persons once subject to detention
to show that through rehabilitation, new appreciation of
their responsibilities, or under other standards, they no
longer present special risks or danger if put at large. The
procedures *722 to determine and to review the status-
required detention go far toward this objective.

By regulations, promulgated after notice and comment,
the Attorney General has given structure to the discretion
delegated by the INA in order to ensure fairness and regularity
in INS detention decisions. First, the INS provides for an
initial postcustody review, before the expiration of the 90—
day removal period, at which a district director conducts a
record review. 8 C.F.R. § 241.4 (2001). The alien is entitled
to present any relevant information in **2516 support of
release, and the district director has the discretion to interview
the alien for a personal evaluation. § 241.4(h)(1). Atthe end of
the 90—day period, the alien, if held in custody, is transferred
to a postorder detention unit at INS headquarters, which in
the ordinary course will conduct an initial custody review
within three months of the transfer. § 241.4(k)(2)(ii). If the
INS determines the alien should remain in detention, a two-
member panel of INS officers interviews the alien and makes
a recommendation to INS headquarters. § 241.4(i)(1)—(3).
The regulations provide an extensive, nonexhaustive list of
factors that should be considered in the recommendation to
release or further detain. Those include: “[t]he nature and

29, <

number of disciplinary infractions”; “the detainee's criminal

conduct and criminal convictions, including consideration of
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the nature and severity of the alien's convictions, sentences
imposed and time actually served, probation and criminal
parole history, evidence of recidivism, and other criminal
history”; “psychiatric and psychological reports pertaining to
the detainee's mental health”; “[e]vidence of rehabilitation”;
“[flavorable factors, including ties to the United States

99,

such as the number of close relatives”; “[p]rior immigration
violations and history”; “[t]he likelihood that the alien is
a significant flight risk or may abscond to avoid removal,
including history of escapes”; and any other probative
information. § 241.4(f). Another review must occur within
one year, with mandatory evaluations each year thereafter;
if the alien requests, *723 the INS has the discretion to
grant more frequent reviews. § 241.4(k)(2)(iii). The INS must
provide the alien 30—days advance, written notice of custody
reviews; and it must afford the alien an opportunity to submit
any relevant materials for consideration. § 241.4(i)(3)(ii). The
alien may be assisted by a representative of his choice during
the review, § 241.4(1)(3)(i), (ii), and the INS must provide the
alien with a copy of its decision, including a brief statement
of the reasons for any continued detention, § 241.4(d).

In this context the proper analysis can be informed by
our cases involving parole-eligibility or parole-revocation
determinations. In Morrissey v. Brewer, 408 U.S. 471,92 S.Ct.
2593, 33 L.Ed.2d 484 (1972), for example, we held some
amount of process was due an individual whose parole was
revoked, for “the liberty of a parolee, although indeterminate,
includes many of the core values of unqualified liberty.” /d.,
at 482, 92 S.Ct. 2593; see also Board of Pardons v. Allen,
482 U.S. 369, 107 S.Ct. 2415, 96 L.Ed.2d 303 (1987). We
rejected in Morrissey the suggestion that the State could
justify parole revocation “without some informal procedural
guarantees,” 408 U.S., at 483, 92 S.Ct. 2593, but “[g]iven the
previous conviction and the proper imposition of conditions,”
we recognized that “the State has an overwhelming interest in
being able to return the individual to imprisonment without
the burden of a new adversary criminal trial,” ibid. We held
the review process need not include a judicial officer or
formal court proceeding, but could be conducted by a neutral
administrative official. /d., at 486, 92 S.Ct. 2593.

While the majority expresses some concern that the
regulations place the burden on the alien to show he is no
longer dangerous, that question could be adjudicated in a
later case raising the issue. It should be noted the procedural
protection here is real, not illusory; and the criteria for
obtaining release are far from insurmountable. Statistics show
that between February 1999 and mid-November 2000 some
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6,200 aliens were provided custody reviews before expiration
of the 90—day removal period, and of those aliens about 3,380

*724 were released. 65 Fed.Reg. 80285 (2000); Reply Brief
for Petitioners in No. 00-38, p. 15. As a result, although
the alien carries the burden to prove detention is no longer
justified, there is no showing this is an unreasonable burden.

*%2517 Like the parolee in Morrissey, who was aware of
the conditions of his release, the aliens in the instant cases
have notice, constructive or actual, that the INA imposes as
a consequence of the commission of certain crimes not only
deportation but also the possibility of continued detention in
cases where deportation is not immediately feasible. And like
the prisoner in Board of Pardons v. Allen, who sought federal-
court review of the discretionary decision denying him parole
eligibility, removable aliens held pending deportation have a
due process liberty right to have the INS conduct the review
procedures in place. See 482 U.S., at 381, 107 S.Ct. 2415.
Were the INS, in an arbitrary or categorical manner, to deny an
alien access to the administrative processes in place to review
continued detention, habeas jurisdiction would lie to redress
the due process violation caused by the denial of the mandated
procedures under 8§ C.F.R. § 241.4 (2001).

This is not the posture of the instant cases, however. Neither
Zadvydas nor Ma argues that the Attorney General has
applied the procedures in an improper manner; they challenge
only the Attorney General's authority to detain at all where
removal is no longer foreseeable. The Government has
conceded that habeas jurisdiction is available under 28 U.S.C.
§ 2241 to review an alien's challenge to detention following
entry of a final order of deportation, Brief for Respondents in
No. 99-7791, at 9-10, n. 7; Tr. of Oral Arg. 59, although it
does not detail what the nature of the habeas review would
be. As a result, we need not decide today whether, and
to what extent, a habeas court could review the Attorney
General's determination that a detained alien continues to be
dangerous or a flight risk. Given the undeniable deprivation
of liberty caused by the detention, there might be substantial
questions concerning the severity necessary *725 for there
to be a community risk; the adequacy of judicial review in

specific cases where it is alleged there is no justification for
concluding an alien is dangerous or a flight risk; and other
issues. These matters are not presented to us here.

In all events, if judicial review is to be available, the
inquiry required by the majority focuses on the wrong
factors. Concepts of flight risk or future dangerousness are
manageable legal categories. See, e.g., Kansas v. Hendricks,
521 U.S. 346, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997);
Foucha v. Louisiana, 504 U.S. 71, 112 S.Ct. 1780, 118
L.Ed.2d 437 (1992). The majority instead would have the
Judiciary review the status of repatriation negotiations,
which, one would have thought, are the paradigmatic
examples of nonjusticiable inquiry. See /NS v. Aguirre—
Aguirre, 526 U.S., at 425, 119 S.Ct. 1439. The inquiry would
require the Executive Branch to surrender its primacy in
foreign affairs and submit reports to the courts respecting
its ongoing negotiations in the international sphere. High
officials of the Department of State could be called on to
testify as to the status of these negotiations. The Court finds
this to be a more manageable, more appropriate role for
the Judiciary than to review a single, discrete case deciding
whether there were fair procedures and adequate judicial
safeguards to determine whether an alien is dangerous to
the community so that long-term detention is justified. The
Court's rule is a serious misconception of the proper judicial
function, and it is not what Congress enacted.

For these reasons, the Court should reverse the judgment of
the Court of Appeals for the Ninth Circuit and affirm the
judgment of the Court of Appeals for the Fifth Circuit. I
dissent.
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533 U.S. 678, 121 S.Ct. 2491, 150 L.Ed.2d 653, 69 USLW
4581, 69 USLW 4626, 01 Cal. Daily Op. Serv. 5455, 2001
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ABSTRACT

Background: Incarcerated individuals with mental illness face unique health challenges, yet we know little about
individuals with mental illness who are detained by US immigration authorities. We aimed to describe the
health-related experiences of detained immigrants with and without mental illness.

Methods: We conducted a cross-sectional telephone survey in 2021 with a sample of recently detained immigrants
who were detained by Immigrations and Customs Enforcement (ICE) and released in the United States in
2020-2021 (n = 203). We used multivariable regression to assess the association between mental illness and the
incidence of five outcomes while in immigration detention: 1) poor general health, 2) difficulty accessing
medical services, 3) difficulty accessing mental health services, 4) interruptions to care, 5) and exposure to
solitary confinement.

Results: 115/203 participants (56.7 %) had diagnosed mental illness, most commonly depression and PTSD. Rates
of poor health, difficulty accessing medical and mental health services, interruptions to care, and exposure to
solitary confinement during detention were high overall, and significantly higher among individuals with mental
illness.

Conclusion: There is pressing need for policy actions and protections to mitigate health harms experienced in

immigration detention.

Introduction

The United States maintains the world’s most extensive immigration
detention system. Between 2008 and 2018, U.S. Immigration and Cus-
toms Enforcement (ICE) apprehended over two million noncitizens in
the US interior (non-border regions) (Transactional Records Access
Clearinghouse 2018). The average daily detained population reached a
historic high of 55,654 in August 2019, fell dramatically during the
COVID-19 pandemic, but has continued to climb since 2021, reaching
nearly 40,000 as of March 2024 (Transactional Records Access Clear-
inghouse 2024; Patler et al., 2023). ICE detains immigrants on civil
immigration violations in over 200 jails and privately-operated facil-
ities. Many immigrants are held mandatorily and indefinitely, with
limited access to attorneys and other protections available under US
criminal law.

Despite the vast scope of the immigration detention system, data on
detained immigrants’ health is limited (Transactional Records Access
Clearinghouse 2022). There is a particular lack of research on the

experiences of detained immigrants with mental illness (MI), despite the
distinct vulnerabilities this population faces in carceral settings.
Emerging evidence suggests that immigration detention is detrimental
to health due to mechanisms including poor conditions of confinement,
substandard care, and exposure to punitive or abusive practices, all of
which may be particularly harmful for individuals with mental illness
(Bakely et al., 2023; Lopez et al., 2021; Nwadiuko et al., 2022; Patler and
Saadi, 2021; Saadi et al., 2020; Diaz et al., 2023; Saadi et al., 2022),
potentially leading to worse health outcomes.

The goal of the present study was to describe the health-related
detention experiences of detained immigrants with and without
mental illness. We analyze data from one of the only and most recent
existing health surveys of detained immigrants in the United States. We
examine the association between diagnosed MI and five outcomes while
in immigration detention: 1) poor general health, 2) difficulty accessing
medical services, 3) difficulty accessing mental health services, 4) in-
terruptions in care, and 5) experience of solitary confinement. There was
a high prevalence of each of these outcomes among all study
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participants, but especially among those with diagnosed mental ill-
nesses, who comprise 56.7 % of our sample. Our results highlight the
vulnerability of all individuals in immigration detention, particularly
those with mental illness, and underscore the pressing need for policy
actions and protections to mitigate harm.

Theory & background

ICE does not release detailed health information about the pop-
ulations it detains; there is therefore limited research on the experiences
of individuals with MI who are detained in the US immigration detention
system. This dearth of knowledge is troubling, given the distinct vul-
nerabilities faced by people with mental illness in carceral settings.
People with MI are overrepresented in jails and prisons around the globe
(Fazel et al., 2016; Fazel and Seewald, 2012; Prins, 2014) and over half
of incarcerated people in the United States have at least one mental
health problem (James and Glaze, 2016). Jails and prisons can also be
particularly harmful for those with MI, who can experience poorer
overall health, greater barriers to healthcare, and more punitive expe-
riences within carceral settings (Canada et al., 2022; Clark, 2018;
Reingle Gonzalez and Connell, 2014; Vogel et al., 2021). Mental health
conditions are also risk factors for suicide and self-harm, violence, and
victimization among prisoners (Fazel et al., 2016).

While the experiences of individuals with MI in jails and prisons (i.e.
under criminal law) are better documented, we know far less about
detained immigrants with ML This is largely due to lack of data trans-
parency and accessibility, despite calls for attention to the distinct needs
of this population from civil and human rights organizations (Disability
Rights California 2019; National Immigrant Justice Center 2022;
American Immigration Council 2024). The few existing studies of
detained immigrants in the United States and elsewhere suggest a high
prevalence of chronic health conditions, including MI, that may initiate
and/or go untreated within immigration detention facilities (Bakely
et al., 2023; Patler and Saadi, 2021; Diaz et al., 2023; Keller et al., 2003;
von Werthern et al., 2018). One study of 529 detained immigrants found
that 43 % had at least one chronic health condition, 16 % had multiple
chronic conditions, and 21 % experienced interruptions to care while in
detention (Patler and Saadi, 2021).

While ICE does not release any estimates of the incidence or preva-
lence of MI among detained immigrants in the United States, surveys of
detained or formerly detained immigrants find that nearly one in every
five-to-six detained people have a diagnosed MI or neuropsychiatric
disorder; however, this is likely an undercount given barriers to care
(and, therefore, diagnoses) prior to and during detention (Bakely et al.,
2023; Patler and Saadi, 2021; von Werthern et al., 2018). Existing
research also suggests that incarcerated individuals with MI, including
immigrants detained by ICE, disproportionately experience punitive
conditions such as solitary confinement, despite its unique harms to
their health (Franco et al., 2022; Haney, 2018; Patler et al., 2018; Reiter
et al., 2020).

Mental illness and corresponding health-related outcomes in immi-
gration detention can be caused and/or exacerbated by multiple
mechanisms prior to and during detention. Many detained immigrants
have experienced extensive stress and trauma in their countries of origin
before migrating to the United States, as well as during the process of
migration and settlement, that make them vulnerable to the health
harms of a carceral setting (Saadi et al., 2020). During detention,
detained immigrants are exposed to subpar and often delayed medical
care, as well as to conditions of confinement that are detrimental to
health including lack of nutrition, exposure to extreme temperatures,
sleep deprivation, isolation from family, physical and psychological
threats to safety, and punitive practices such as exposure to solitary
confinement (Saadi et al., 2022; Venters and Keller, 2009; Dekker et al.,
2024). As a result, detained migrants may experience high rates of MI,
and those with MI may be particularly vulnerable to the health harms of
immigration detention.
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Methods
Design and data

We analyzed telephone survey data from a referral sample of 203
adult individuals released from immigration detention in 2020-2021.
The survey was part of a larger sequential, longitudinal, mixed-methods,
and multi-perspective study. The American Civil Liberties Union (ACLU)
litigated release of detained immigrants during the COVID-19 pandemic
(immigration laws otherwise provide no systematic mechanism for
release) and had contact information for 355 individuals (Bansal, 2021;
Plevin and R, 2020)." At least 15 attempts were made to contact each
individual, with the following results: 221 (62 %) completed full sur-
veys, 11 (5 %) completed partial surveys, 21 (6 %) declined to partici-
pate, 52 (15 %) could not be reached, and 44 (12 %) were ineligible due
to language barriers (n = 36), re-incarceration (n = 3), and deportation
or return to country of origin (n = 5). The final analytical sample
included 203/221 individuals (92 % of the full sample) who, after list-
wise deletion, had no missing responses on the variables included in our
models (missingness ranged from 0 to 5.9 % [0-12 cases] and did not
vary systematically). We do not have information about individuals who
did not complete the survey and therefore cannot assess how closely
they resemble study participants. Further, because ICE does not release
detailed information about the population it detains, we cannot assess
how well this study represents the entire detained population. Instead,
the study provides a descriptive analysis of recently detained immi-
grants’ health experiences, one of only very few studies of this
population.

We adapted survey materials from studies of people imprisoned/
detained in the criminal and immigration legal systems, customized for a
detailed focus on health (Patler and Saadi, 2021; Saadi et al., 2022;
Patler and Branic, 2017; Patler et al., 2021; Western et al., 2017). Our
93-question survey gathered data about health and access to care prior
to, during, and after detention; demographic background; work and
legal history; family and household; and detention and post-release ex-
periences. 159/203 of participants (78 %) were in California; the
remainder were in 22 other US states (in post-hoc analysis, substantive
results did not change when we controlled for California vs. other lo-
cations). Trained interviewers at the Social Science Research Center at
California State University, Fullerton, conducted surveys in English or
Spanish (median length: 45 min) a median of 11 months following
release (IQR: 8.2-12.6 months). Participants received a $10 gift card for
participation, as well as entry into a raffle for an iPad. All study mate-
rials and procedures were approved by the Institutional Review Boards
of the University of California, Davis, Massachusetts General Hospital,
and California State University, Fullerton. Analysis of deidentified sur-
vey data was determined exempt by the IRB of the University of Cali-
fornia, Berkeley.

Outcome measures

Poor health

To assess overall health during detention, participants described
their health during detention on a scale of excellent, very good, good,
fair, or poor. We created a binary measure of poor/fair (hereafter
“poor”) health (poor/fair health=1, good/very good/excellent
health=0).

Difficulty accessing medical services
Participants reported whether they had difficulty accessing medical
services while detained (1=yes, 0=no/did not try). Substantive results

1 Some, but not all, of the cases prioritized the release of individuals with
medical conditions that may have placed them at higher risk for poor outcomes
from COVID-19; see limitations section.
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do not change when we exclude “did not try” responses (n = 2).

Difficulty accessing mental health services

Participants reported whether they had difficulty accessing mental
health services while detained (1=yes, 0=no/did not try). Substantive
results do not change when we exclude “did not try” responses (n = 20).

Interruptions in healthcare

Participants provided information about lifetime history of diag-
nosed health conditions, including various MIs (we detail this question
below). Participants then reported whether their medical care for any of
the condition(s) was interrupted during detention (1=yes, 0=no/don’t
know). Substantive results do not change when we exclude “don’t
know” responses (n = 3).

Solitary confinement

Participants reported whether they were ever subject to solitary
confinement while in detention (1=yes, 0=no/don’t know) (Franco
et al., 2022; Haney, 2018; Reiter et al., 2020). Substantive results do not
change when we exclude “don’t know” responses (n = 8).

Diagnosed mental illness

We assessed diagnosed MI based on the question, “Have you ever
been told by a doctor or other health care professional that you had...”
that then listed 19 discrete conditions (as well as an “other” option),
including the following mental health conditions: depression, post-
traumatic stress disorder (PTSD), schizophrenia or bipolar disorder, or
other mental health problem or condition (1=yes to any mental health
conditions; 0=no/don’t know to all). Substantive results do not change
when we exclude “don’t know” responses (n = 2).

Covariates

Our regression models control for demographic, legal, and pre-
detention health status measures that could influence health outcomes
while in detention. We include age (in years), self-reported gender
(male=1, female=0), education (1=high-school degree or more, O=does
not have a high school degree), self-reported ethnicity (1=Latina/o/
Hispanic, O=not Latina/o/Hispanic), criminal record background
(1=has record, 0=no record); and length of detention (1 = 0 - <6
months, 2 = 6- <12 months, 3 = 12+ months). To proxy pre-detention
health status, we also control for self-rated health in the year prior to
detention (poor/fair =1; good/very good/excellent=0), health insur-
ance access in the year prior to detention (1=had insurance, 0=did not
have insurance), and the presence of any other diagnosed medical
condition, excluding mental illness (1=yes, 0=no) .

Analysis

We used logistic regression with robust standard errors to model
each outcome, first conducting an unadjusted model wherein the only
predictor variable was diagnosed mental illness, and second, using
multivariable analysis to adjust for MI along with all other covariates.
We then calculated the conditional average probability of experiencing
each outcome, based on our fully adjusted models, testing whether
differences between individuals with MI and without MI were statisti-
cally different from zero. To test the robustness of multiple-testing issues
and Type 1 error, we implemented the Bonferroni correction and find
that p-values from multiple regression analysis are below the
Bonferroni-corrected p-value (0.05/5 = 0.01). We conducted all ana-
lyses using Stata 18.0.
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Results
Participants and sample characteristics

Table 1 presents unadjusted statistics for the study sample, and by MI
status, with the final column presenting results of two-tailed tests of
means between participants with and without MI. The mean age was
40.3 years old (SD: 10.0), with 178 (87.7 %) identifying as male, 149
(73.4 %) as Latina/o/Hispanic, and 124 (61.1 %) having a high school
degree or higher. 145 (71.4 %) had a criminal record and 55 (27.1 %)
were detained for 12 months or longer. Eighty-two (40.4 %) reported
poor health prior to detention and 98 (48.3 %) had health insurance
prior to detention.

Diagnosed mental illness

115 participants (56.7 %) reported a diagnosed mental illness, most
commonly depression (99/115, 86.1 %) and PTSD (65/115, 56.5 %); see
Supplementary Table 1. There were no statistical differences by MI
status in terms of age, gender, ethnicity, educational attainment, crim-
inal record status, or pre-detention access to health insurance (Table 1).
However, individuals with MI were more likely to report poor health in
the year prior to detention, to experience longer periods of detention (12
months or more), and to have another (non-MI) medical condition,
compared to those without MI.

Outcomes

145 participants (71.4 %) had poor health during detention, 116
(57.1 %) had difficulty accessing medical services, 84 (41.4 %) had
difficulty accessing mental health services, 74 (36.5 %) experienced
interruptions in care during detention, and 92 (45.3 %) experienced
solitary confinement. While the prevalence of these outcome variables
was high for all, individuals with MI were more likely to experience
them (Table 1).

Multivariable analyses

Table 2 displays odds ratios and goodness of fit statistics from un-
adjusted and adjusted logistic regression models predicting each
outcome. All models show a strong and positive correlation between
diagnosed mental illness and each outcome. Referring to the adjusted
models, compared to those without MI, participants with MI had much
higher odds of poor health (OR 2.80, SE 1.08, P = 0.01); difficulty
accessing medical services (OR 3.84, SE 1.36, P < 0.001) and mental
health services (OR 3.17, SE 1.16, P < 0.001) while detained; experi-
encing interruption in care (OR 4.16, SE 1.67, P < 0.001); and experi-
encing solitary confinement (OR 2.44, SE 0.86, P = 0.01). With regard to
covariates, having poor health in the year prior to detention was asso-
ciated with increased odds of poor health during detention (OR 4.07, SE
1.77,P < 0.001), decreased odds of difficulty accessing medical services
while detained (OR 0.46, SE 0.16, P = 0.02), and increased odds of
experiencing interruption in care (OR 2.04, SE 0.72, P = 0.04). Having
any other (non-MI) medical condition was associated with increased
odds of poor health during detention (OR 3.03, SE 1.37, P = 0.01).

Fig. 1 displays the conditional average probability of each outcome,
by MI status, based on the fully adjusted regression models in Table 2.
The conditional average probability of poor health while detained was
0.80 (95 % ClI, 0.72-0.87) among those with MI vs. 0.63 (95 % CI, 0.53-
0.72) among those without MI (p-value of difference between MI/no
MI=0.01). The conditional average probability of difficulty accessing
medical services while in immigration detention was 0.70 (95 % CI,
0.62-0.78) among those with MI, compared to 0.40 (95 % CI, 0.30-0.51)
among those without MI (p-value of difference <0.001). The conditional
average probability of difficulty accessing mental health services was
0.52 (95 % CI, 0.43-0.62) among those with MI, compared to 0.27 (95 %
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Table 1
Sample characteristics, for all and by mental illness status.
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All Has MIN = 115n No MIN = Difference between MI/no
N= (%) 88 MI
203 n (%) (p-value)*
n (%)
Outcome Measures
Poor Health 145 (71.4) 97 (84.3) 48 (54.5) <0.001
Difficulty accessing medical services 116 (57.1) 80 (69.6) 36 (40.9) <0.001
Difficulty accessing mental health services 84 (41.4) 63 (54.8) 21 (23.9) <0.001
Care interrupted 74 (36.5) 60 (52.2) 14 (15.9) <0.001
Experienced solitary confinement 92 (45.3) 64 (55.7) 28 (31.8) 0.001
Mental illness status
Has diagnosed mental illness 115 (56.7) 115 (100) 0 0) -
Demographic, legal, and pre-detention health background
Age (years) mean (SD) 203 40.3 115 40.3 88 40.2 0.897
(10.0) 9.5) (10.6)
Male (Ref.: Female) 178 (87.7) 97 (84.3) 81 (92) 0.118
Hispanic/Latina/o 149 (73.49) 81 (70.4) 68 (77.3) 0.17
High School Degree or more (Ref.: Less than HS) 124 (61.1) 72 (62.6) 52 (59.1) 0.237
Has a criminal record 145 (71.4) 81 (70.4) 64 (72.7) 0.839
Detention Length
<6 months 92 (45.3) 39 (33.9) 53 (60.2) <0.001
6 - <12 months 56 (27.6) 37 (32.2) 19 (21.6) 0.096
12+ months 55 (27.1) 39 (33.9) 16 (18.2) 0.016
Had poor/fair health pre-detention (Ref.: good/very good/ 82 (40.4) 56 (48.7) 26 (29.5) 0.004
excellent)
Had health insurance pre-detention 98 (48.3) 62 (53.9) 36 (40.9) 0.062
Has any medical condition -excluding mental illness 164 (80.8) 104 (90.4) 60 (68.2) <0.001

Note: * Based on two-tailed tests (chi-squared for binary variables; t-tests for continuous variables).

CI, 0.17-0.37) among those without MI (p-value of difference<0.001).
The conditional average probability of care interruption was 0.47 (95 %
CI, 0.38-0.56) for those with MI, compared to 0.20 (95 % CI 0.11-0.29)
for those without MI (p-value of difference<0.001) Finally, the condi-
tional average probability of experiencing solitary confinement was
0.53 (95 % CI, 0.44-0.62) for those with MI vs. 0.34 (95 % CI,
0.24-0.44) for those without MI (p=value of difference=0.01).

Discussion

This study generates three main findings. First, over half of our study
participants (56.7 %; 115/203) reported a diagnosed MI, with depres-
sion and PTSD being most common. Second, there was a high prevalence
of poor health, difficulty accessing care, care interruptions, and expe-
rience of solitary confinement across all participants, but especially
among those with MI. Third, participants with MI had approximately
three to five times higher odds of poor health, greater difficulty
accessing medical and mental health services, respectively, greater
likelihood of interruptions to care while detained, and greater likelihood
of experiencing solitary confinement, relative to those without MI.
These results are robust to the inclusion of covariates.

The higher prevalence of MI among participants in our sample of
formerly detained immigrants (56.7 %) is consistent with the dispro-
portionate number of individuals with MI in the imprisoned population
in the United States: 64 % in local jails, 56 % in state prisons, and 45 % in
federal prisons (James and Glaze, 2016). Our results are also similar to a
previous study of 71 detained asylum seekers in the US, the majority of
whom had clinically significant symptoms of PTSD (50 %), anxiety (77
%), or depression (86 %) (Keller et al., 2003). The prevalence in our
sample is higher than in other studies of detained and formerly detained
immigrants, where it ranged from 17 to 19 % (Bakely et al., 2023; Patler
and Saadi, 2021), as well as in the non-institutionalized US population
where about 26 % of adults suffer from a diagnosable mental disorder
(National Institute of Mental Health (NIMH) 2022), The higher preva-
lence of MI in our and other samples of detained immigrants may be
related to a series of social-structural determinants of health that span
pre-migration, migration, and settlement experiences even prior to
detention (e.g., lack of access to legal entry to the United States, stress

due to discrimination and/or legal status vulnerability, and more) (Saadi
et al., 2020). Structural features of the US immigration detention system
can also cause and/or worsen MI through various mechanisms including
severing of social and family connections and health-harming conditions
of confinement such as overcrowding, unsanitary conditions, sleep
deprivation, verbal and/or physical abuse, lack of recreation time, and
exposure to extreme temperatures or weather conditions (Bakely et al.,
2023; Diaz et al., 2023; Saadi et al., 2022; Disability Rights California
2019).

Our second and third sets of results reveal a high prevalence of poor
health status, difficulties accessing medical and mental health care, and
care interruptions among all detained immigrants in our sample, but
especially among those with MI. In addition to harmful conditions of
confinement, US immigration detention facilities often fail to provide
adequate medical and mental health services and preventative care, in
some cases to the point of medical negligence, which can place detained
people—perhaps especially those with MI—at risk for worsening health
or even death (Nwadiuko et al., 2022; Venters and Keller, 2009; Dekker
et al., 2024; Kelly, 2018; Grassini et al., 2021).

We also found that nearly one in three participants without MI, and
more than half of participants with MI, experienced solitary confine-
ment during their time in ICE custody. This is comparable to the pop-
ulation prevalence of solitary confinement in the criminal legal system
(Beck, 2015; Pullen-Blasnik et al., 2021). The United Nations argues
solitary confinement should never last longer than 15 days for anyone,
and should be banned altogether for individuals with MI, as it can
uniquely harm their health, in violation of international human rights
standards (United Nations 2011; United Nations 2016). Moreover,
immigration detention staff are often inadequately trained to handle
psychiatric healthcare, and often use solitary confinement to manage
psychiatric emergencies (Project on Government Oversight 2019). Our
results provide evidence that solitary confinement is regularly imposed
upon detained immigrants in general, and especially those with MI,
despite its unique harms to their health (Franco et al., 2022; Patler et al.,
2018).

Studies of the health of immigrants detained in the United States are
rare, in large part due to systemic barriers accessing reliable data on
detained immigrants, an issue we discuss further below. Our study,
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Table 2
Odds ratios from unadjusted and adjusted models predicting health-related detention experiences.
Poor Poor Difficulty Difficulty Difficulty Difficulty Care Care Experienced Experienced
Health Health accessing accessing accessing accessing interrupted interrupted solitary solitary
medical medical mental mental confinement confinement
services services health health
services services
b (SE) b(SE)[p]  b(SE) [p] b (SE) [p] b (SE) [p] b (SE) [p] b (SE) [p] b (SE) [p] b (SE) [p] b (SE) [p]
[p]
Mental Illness 2.80%* 3.17** 2.44*
(1.08) (1.16) (0.86)
[0.01] [0.00] [0.01]
Age (years) mean 1.00 1.00 1.00
(SD)
(0.02) (0.02) (0.02) (0.02) (0.02)
[0.93] [0.84] [0.84] [0.58] [0.81]
Male (Ref.: 0.81 0.89 0.79 1.06 1.22
Female)
(0.54) (0.44) (0.37) (0.56) (0.58)
[0.76] [0.82] [0.61] [0.91] [0.67]
High School 0.99 1.39 1.03 0.93 1.91
Degree or more
(Ref.: Less than
HS)
(0.40) (0.49) (0.35) (0.35) (0.67)
[0.98] [0.35] [0.93] [0.85] [0.07]
Hispanic/Latina/ 1.65 1.33 0.75 0.39%* 1.55
o (Ref.: Not
Latino)
(0.75) (0.49) (0.27) (0.14) (0.58)
[0.27] [0.43] [0.42] [0.01] [0.24]
Has a criminal 0.62 1.82 0.73 1.34 2.90%*
record (Ref.: No
criminal record)
(0.27) (0.66) (0.27) (0.56) (1.10)
[0.27] [0.10] [0.40] [0.48] [0.00]
Detention Length 2.36 0.75 1.13 0.99 1.36
(Ref. <6 months)
6 - <12 months (1.11) (0.30) (0.45) (0.39) (0.54)
[0.07] [0.47] [0.75] [0.98] [0.44]
12+ months 2.05 1.71 2.27% 1.49 2.13%
(0.89) (0.67) (0.87) (0.63) (0.81)
[0.10] [0.17] [0.03] [0.34] [0.05]
Had poor/fair 4,07%* 0.46* 0.80 2.04* 1.03
health pre-
detention (Ref.:
good/very good/
excellent)
(1.77) (0.16) (0.26) (0.72) (0.34)
[0.00] [0.02] [0.50] [0.04] [0.94]
Had health 0.84 0.96 1.48 1.48 0.59
insurance pre-
detention (Ref.:
No ins. pre-det.)
(0.32) (0.30) (0.47) (0.50) (0.19)
[0.64] [0.90] [0.22] [0.25] [0.11]
Has any medical 3.03* 1.47 1.27 2.50 2.48*
condition
-excluding mental
illness
(1.37) (0.64) (0.58) (1.37) (1.14)
[0.01] [0.38] [0.60] [0.09] [0.05]
Constant 1.20 0.39 0.69 0.26 0.31%%* 0.33 0.19%** 0.14* 0.477++* 0.05***
(0.26) (0.41) (0.15) (0.22) (0.08) (0.28) (0.06) (0.13) (0.11) (0.04)
[0.40] [0.37] [0.09] [0.10] [0.00] [0.19] [0.00] [0.04] [0.00] [0.00]
Observations 203 203 203 203 203 203 203 203 203 203
AIC 225.05 214.8 264.4 267.8 259.1 269.7 240.3 243.1 272.0 268.9
BIC 231.7 254.5 271.0 307.6 265.7 309.5 246.9 282.9 278.7 308.7
LRchi2-test 30.27 16.6 9.37 17.23 23.06
[<0.001] [0.08] [0.50] [0.07] [0.01]

Table reports odds ratios from multivariable logistic regression with robust standard errors in parentheses, and p-values in brackets; Akaike Information Criterion (AIC)
and Bayesian Information Criterion (BIC) provide tests of goodness of fit and parsimony of each model, wherein smaller AIC & BIC values represent better model fit.
The Likelihood Ratio (LR) chi2 tests the difference in fit statistics between the fully adjusted model and the base model. A p-value<0.05 indicates that the fully adjusted
model fits better than the base model for any given outcome variable.

" p <0.05,

" p<0.01,

" p < 0.001.
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Fig. 1. Conditional average probability of health-related detention experiences, by mental illness status.

facilitated through a research-practitioner partnership with a national
civil rights organization, provides evidence that the US immigration
detention is linked to high rates of poor health, difficulty accessing care,
care interruptions, and punitive experiences like solitary confinement,
especially among individuals with MI, who experience unique vulner-
abilities that can place them at increased risk of harm. Our results
therefore make a valuable contribution to research linking detention to
poor or worsened physical and mental health outcomes, which is
currently based largely on the experiences of refugees or asylum seekers
outside the United States (von Werthern et al., 2018; Steel et al., 2006;
Essex et al., 2022).

Limitations and opportunities for future research

This research generates important questions for future study. First,
analyses of representative data on detained immigrants are essential, yet
ICE discloses very limited demographic information about the pop-
ulations it detains (e.g., aggregate annual statistics on country of origin
and criminality), making it impossible to calculate even basic
population-level estimates, let alone analyze health statistics. Detained
immigrants are also the only cohort of patients with federally sponsored
healthcare for which federal health data is not released. Further,
detention under US immigration law is not a sentence with a formal end
date, and there is no systematic mechanism for release from detention
(e.g., bond) that could allow researchers to systematically sample
currently or recently detained immigrants (Patler and Golash-Boza,
2017). Convenience or referral samples of current or formerly
detained immigrants, such as the present study, are therefore one of few
ways to directly assess the health of this population (von Werthern et al.,
2018; Patler and Branic, 2017; Patler et al., 2021; Diaz et al., 2023).
Researchers should continue to strive to acquire data that would allow
for representative analyses, while ensuring privacy, safety, and confi-
dentiality for detained people.

Given the systemic barriers to accessing representative data on
detained immigrants, our study’s goal was to descriptively examine the
experiences of recently detained immigrants with and without MI. Still,

our results should be interpreted with some caveats. For example, it is
possible that release of the individuals in our sample during the COVID-
19 pandemic may have included people with higher rates of chronic
conditions, including mental illness (Patler and Saadi, 2021) Assessing
this possibility is not possible given the dearth of health data on detained
immigrants. However, we attempted to adjust for this within our sample
by including several pre-detention health measures as covariates in our
model. Relatedly, if stricter or more dangerous detention during the
COVID-19 pandemic caused increased distress leading to higher rates of
MI diagnoses, or if release during the pandemic was more common
among medically vulnerable people, this could influence the prevalence
of MI and/or self-reported poor health in our sample relative to detained
immigrants before or after the pandemic (Williams et al., 2024). Future
work should seek to parse out the potential distinctiveness of the
pandemic period.

Finally, the relationship between mental health and detention is
complex and there is likely a bidirectional relationship between deten-
tion and mental health (Diaz et al., 2023; Gerlach, 2022; Massoglia and
Pridemore, 2015). While incarceration may cause or exacerbate mental
illness (Schnittker et al., 2012), people with mental illness also face
heightened vulnerability to health-related harms while incarcerated.
Studies find increased physical and sexual victimization (Blitz et al.,
2008; Crisanti and Frueh, 2011), risk of self-harm and suicide, and
exposure to solitary confinement (Patler et al., 2018) among incarcer-
ated individuals. It is also possible that those with mental illness have
poorer health even prior to detention which may lead to increased risk of
poor outcomes while detained, regardless of MI status. To account for
the possible relationship between pre-detention health and poor out-
comes while detained, our models control for poor health and access to
health insurance prior to detention, and lifetime diagnosis of any other
(non-MI) medical condition. Even with the inclusion of these covariates,
the association between MI and our health outcomes persists (Table 2
and Fig. 1).

Our sample size also impedes further disaggregation (e.g., by ra-
cialized group, gender identity, language background, etc.) and there-
fore may not capture important differences within and between groups
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of detained people. We encourage future work that can underscore the
experiences of multiply marginalized detained immigrants, such as im-
migrants racialized as Black, who experience disproportionate rates of
detention and solitary confinement, as well as other vulnerable groups
such as Indigenous migrants, women, unaccompanied minors, and
transgender immigrants (Franco et al., 2022; Boehm and Terrio, 2019;
Menjivar et al., 2021; Vogler and Rosales, 2023; Doubossarskaia et al.,
2024)

These limitations notwithstanding, as one of very few studies of
detained immigrants’ health in the United States, our results provide an
important foundation for understanding the health-related detention
experiences of detained immigrants with and without mental illness
(Plevin and R, 2020; Kelly, 2018; Fadel and Dreisbach, 2023; OIG 2017).
We document significant gaps in health-related detention outcomes
between individuals with and without MI. These gaps, and the mecha-
nisms producing them, should be urgently addressed.

Conclusion

This study has important implications for reducing health harms in
immigrant communities. Policy changes can mitigate the health harms
of immigration detention by limiting the use of detention for vulnerable
individuals, including those with mental illness, and ensuring consistent
and thorough identification and monitoring. Although related ICE di-
rectives exist, medical experts have determined they lack meaningful
oversight, are underenforced, and are likely inadequate even if fully
enforced (National Immigrant Justice Center 2022; U.S. Immigration
and Customs Enforcement 2022). Additional strategies could target the
unique needs and vulnerabilities of those with MI by barring the use of
solitary confinement and expanding access to counsel in immigration
proceedings.

The most effective harm-reduction policy would be to end the use of
incarceration in immigration legal proceedings. US immigration laws
are civil, not criminal; thus, detained immigrants are not serving a
sentence, but being held administratively as their deportation cases
proceeds. The US government argues that detention is necessary to
ensure court appearances. However, a comprehensive study of all
removal proceedings from 2008 to 2018 found only small differences in
court appearance rates between individuals with and without a history
of detention (Eagly and Shafer, 2020). Further, at least two studies have
demonstrated health improvements following release from US immi-
gration detention (Keller et al., 2003; Patler et al., 2021). Ending
detention could therefore mitigate some of the health harms immigrants
experience, especially those associated with unique experiences of
detention such as solitary confinement, without substantively influ-
encing immigration legal proceedings (Patler et al., 2023; Lopez et al.,
2021). All of this must be done within a larger call for oversight and
transparency in immigration detention, to improve health outcomes and
equity for detained immigrants (Dekker et al., 2024).
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