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Andrew J. DeMaio, Esq., Wilentz Goldman & Spitzer 
 

 
Andrew J. DeMaio is Of Counsel in the Red Bank, New 

Jersey office of Wilentz, Goldman & Spitzer, P.A. He 
received his undergraduate education at Rutgers College, 
New Brunswick, New Jersey. He graduated from Cornell 
Law School, Ithaca, New York. He has attained the degree 
of Master of Laws (LL.M.) in Taxation from New York 
University School of Law. He is admitted to practice in 
New Jersey and in New York. 

 
Mr. DeMaio is a member of the American Bar 

Association and its sections on Taxation and Real 
Property, Trust and Estate Law. He is a Fellow of the 
American College of Trust and Estate Counsel (ACTEC) 
and formerly served as the Chair of its Technology in the 

Practice Committee. He is listed in "The Best Lawyers in America." Mr. DeMaio is a member of 
the New Jersey State Bar Association and the Monmouth Bar Association. He is a past Chair of 
the Board of Consultors of the Real Property, Trust and Estate Law Section of the New Jersey 
State Bar Association. In 2003, 2016 and 2023 he received the Association's Distinguished 
Legislative Service Award, including recognition for his work on the study and enactment of the 
New Jersey Uniform Trust Code. In January, 2017, Mr. DeMaio received the Dorothy G. Black 
Distinguished Service Award from the Real Property, Trust and Estate Law Section of the 
Association. In January, 2023, he received recognition for his amicus curiae participation on 
behalf of the Bar Association in Van Riper v. NJ Division of Taxation. 
 

Mr. DeMaio concentrates his practice in the areas of estate planning and administration, 
litigation of estate and trust matters, federal and state taxation, and charitable giving. 
 

Mr. DeMaio frequently lectures on estate and tax planning topics, on trust and estate 
litigation, and on lawyers' use of technology. He is an author and editor for Leimberg Information 
Services, Inc., an online current events publication for lawyers and other estate planning 
professionals. 
 

  



 

Christine Socha Czapek, Esq., Borteck & Czapek P.C. 
 

 
Christine Socha Czapek, partner with the firm, focuses her 

practice on all aspects of trusts and estates, including planning, 
administration and, particularly, fiduciary litigation (contested will 
and trust matters). She also has experience in guardianship matters 
(including contested guardianships). 

 
Christine is often appointed by the court in various fiduciary 

roles.  
 

Christine previously served as judicial law clerk for The 
Honorable Peter E. Doyne, Ret., when he sat in the Bergen County, 
Chancery Division, General Equity and Probate Parts.  
 
 
 

Education 
• Seton Hall University School of Law, J.D., 2005 
• Lafayette College, B.A., 2002 Bar Admissions 
• New Jersey 
• New York 
• U.S. District Court, District of New Jersey Memberships 
• Fellow, The American College of Trust and Estate Counsel (ACTEC) 
• First Vice President, Estate Planning Counsel of Northern New Jersey 
• New Jersey State Bar Association, Member of the Real Property Trust and Estate

 Law Section’s Board of Consultors 
 

Other Distinctions 
• From 2012 to 2020 Christine was selected for inclusion on the list of New Jersey 

“Super Lawyers” Rising Stars in the Estate & Trust Litigation section, as published in 
New Jersey Monthly Magazine. She has been included as a “Super Lawyer” since 
2021. 

• In 2019, Christine was recognized by NJ Biz as a “40 Under 40.” 
• In 2009, Christine was recognized by the Raritan Valley Chapter of Habitat for 

Humanity with a Professional Service Award for her significant service. 
 
Besides Borteck & Czapek, P.C. 

• Christine is actively involved in her community (Mountainside), serving on the Board 
of the Newcomers Club and coaching girls softball (10U). She also serves as a 
catechist for her parish, St. Bartholomew to Apostle.  

• Previously, Christine proudly served on the Board of Trustees of the Jacobus 
Vanderveer House & Museum in Bedminster, New Jersey.  

• In her free time, Christine enjoys gardening, photography, and spending time with 
her husband and daughters. 

 
  



 

Nicholas W. Keller, Esq., McCarter & English 
 

Nicholas Keller focuses on Trusts & Estates law. Prior to 
joining the firm, he held clerkships with the Honorable Peter E. 
Doyne, Assignment Judge, Bergen County, and the Honorable 
John C. Kennedy, Appellate Division. 

During law school, Nick was a contributing member of 
the Seton Hall Circuit Review, Director of the Appellate 
Advocacy program, and a senator of the Student Bar 
Association. In his second year, he, among others, received 
an award for “Best Appellate Brief.” He also completed two 
judicial internships in federal court with the Honorable 
Dennis M. Cavanaugh and the Honorable Cathy L. Waldor. 

Nick is an active member of the Bar Associations of the State of New Jersey and Bergen 
County, as well as a member of the American Bar Association and the New York State Bar 
Association. 

Nick is a graduate of Lafayette College, where he double majored in International Affairs 
and Psychology, with a minor in Spanish. He was also a member of the honor societies in 
these three areas. 

 
Education 
Seton Hall University School of Law 
JD, 2014 

Contributing Member, Seton Hall Circuit Review 
Lafayette College 
BA, 2009 
 
Bar Admissions 
New Jersey 
New York 
 
Judicial Clerkships 
The Hon. John C. Kennedy, Superior Court of New Jersey, Appellate Division, 2015–2016 
The Hon. Peter E. Doyne (Ret.), Superior Court of New Jersey, 2014–2015 
 
Memberships & Certifications 
American Bar Association 
Bergen County Bar Association 
New Jersey State Bar Association Real Property Trust and Estate Law Section,  
Board of Consultors 
New York State Bar Association 
 

  



 

Steven K. Mignogna, Esq., Archer & Greiner 
 

Steve K. Mignogna serves as Co-Chair of 
Archer’s Private Wealth, Estates & Trusts Group 
and Chair of the firm’s Estate and Trust Litigation 
Group. He focuses on commercial litigation, 
including probate matters involving estates, trusts, 
gifts, fiduciaries, guardianships, and real estate, 
and handles cases in both state and federal courts 
at the trial and appellate levels. Steve represents a 
wide range of clients, including banks, corporate 
fiduciaries, investment companies, educational 

and charitable institutions, real estate firms, and individual beneficiaries, executors, 
trustees, guardians, incapacitated persons, surviving spouses, and other interested parties. 

Steve serves on the Advisory Committee of the Heckerling Institute. He is also highly 
active in the American College of Trust and Estate Counsel (ACTEC), where he is a Fellow 
and serves on its Executive Committee. He has held numerous ACTEC leadership roles, 
including State Chair for New Jersey, the Board of Regents, and Chair of the Fiduciary 
Litigation Committee. He has also been active on the Program Committee, the Joint Task 
Force with the National College of Probate Judges, and the Advisory Committee to ACTEC’s 
Mid-Atlantic Fellows Institute. 

Within the American Bar Association (ABA), Steve has held leadership positions in the 
Real Property, Trust and Estate Law Section, including Chair of the Litigation, Ethics, and 
Malpractice Group; Chair of that Group’s Alternative Dispute Resolution Committee and 
Probate and Fiduciary Litigation Committee; Section Liaison to the Dispute Resolution 
Advisory Committee; and member of several administrative committees. 

Steve is a recognized national lecturer and author. He has spoken and published for 
ACTEC, the Heckerling Institute, the National College of Probate Judges, the New Jersey Bar 
Association, the New Jersey Institute for Continuing Legal Education, the American Law 
Institute Continuing Legal Education Group, the ABA, the Duke University Estate Planning 
Conference, the Delaware Trust Conference, and estate planning councils across the 
country. He is the main author of the treatise Estate and Trust Litigation and serves as editor 
and contributing author of The New Jersey Estate Planning Manual and New Jersey Probate 
Procedures Manual. Steve was honored by the New Jersey Institute for Continuing Legal 
Education with its Distinguished Service Award and is a Senior Fellow of the Litigation 
Counsel of America, a national honorary society for trial lawyers. 

Steve has been with Archer since joining the firm as a law clerk and has remained deeply 
engaged in the legal profession and the broader community. He is active in charitable and 
civic organizations, including the Alicia Rose Victorious Foundation, the Chevaliers du 
Tastevin, and the Knights of Columbus. He has been recognized for his professional and 
civic contributions with numerous awards, including the Alicia Rose Victorious 
Foundation’s Community Champion, the Camden County Bar Association Professional 
Lawyer of the Year, and the Excalibur Award from the Bishop Eustace Preparatory School 
Alumni Association. 
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C.V.O. v. D.A.O., Docket No. A-3321-24, 2026 WL 20874, (N.J. Super. App. Div. 
Jan. 5, 2026) 

In re Estate of Canova, Docket No. A-1696-23, 2026 WL 305263 (N.J. Super. 
App. Div. Feb. 5, 2026) 

In the Matter of FMW, an Alleged Incapacitated Person, 483 N.J. Super. 395 
(App. Div. 2026) 

In re Estate of Lagano, Docket No. A-1316-22, 2026 WL 548837 (N.J. Super. 
App. Div. Feb. 27, 2026) 

Mary D. Forest v. Division of Medical Assistance and Health Services, Docket 
No. A-1344-2, 2026 WL 772366(N.J. Super. App. Div. March 19, 2026) 

In re Estate of Buccafusca, Docket No. A-1653-24, 2026 WL 860503 (N.J. Super. 
App. Div. March 30, 2026) 

Estate of Navatta v. Director, Division of Taxation, Docket No. 003279-2023, 
2026 WL 733979 (N.J. Tax 3/13/2026) 
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I. JURISDICTIONAL AND PROCEDURAL ISSUES 

Crane v. Crane, Docket No. 23-cv-01527 (D.N.J. Apr. 1, 2024)   

The plaintiff, Michael Crane (“Michael”), brought claims in federal court alleging that 
the defendants -- Michael’s sister, Jacqueline Crane (“Jacqueline”) and Michael’s nephew, 
Joseph Candela (“Joseph”) -- unlawfully deprived him of property.  He also claimed that 
Jacqueline breached her fiduciary duties and was negligent for failing to secure property. 
Michael’s claims were dismissed by the federal court for lack of subject matter jurisdiction, 
especially since his federal court claims followed litigation in state court.  

Michael and Jacqueline were the only heirs to the estates of their mother and aunt, both 
of whom died in 2020.  Michael and Jacqueline’s aunt owned a property (“Englewood 
Property”) that Michael had lawful access to and stored valuables (“Valuables”) there that were 
worth approximately $5 million. 

Jacqueline filed a probate action in state court against Michael following the decedents’ 
deaths.  Michael filed a counterclaim alleging conversion of property and fraudulent 
concealment by transferring assets between Jacqueline and Joseph, including the Valuables.  
Michael also filed a cross-claim against Joseph for conversion of money and unjust enrichment.  
Michael sought monetary damages and did not seek for the Valuables to be returned to him. 

Michael’s probate court pleadings were ultimately dismissed with prejudice as a result of 
Michael’s noncompliance with court orders.  Judgment was entered accordingly in 2022. 

In May 2023, Michael filed the subject claims in federal court.  Jacqueline moved to 
dismiss for lack of subject matter jurisdiction (1) under the Rooker-Feldman doctrine or (2) the 
probate exception to diversity jurisdiction.  Jacqueline also argued that Michael’s claims should 
be barred by res judicata and the entire controversy doctrine because he already litigated them in 
probate court. 

The federal District Court found the Rooker-Feldman doctrine inapplicable.  This 
doctrine is rarely used and may be applied only where:  (1) the federal plaintiff lost in state court; 
(2) the plaintiff complains of injuries caused by the state-court judgments; (3) those judgments 
were rendered before the federal suit was filed; and (4) the plaintiff is inviting the district court 
to review and reject the state judgments.  The District Court determined that the second factor 
was not satisfied because the injuries claimed by Michael were the same as that of the state court 
and were not created by the state court.   

The District Court was, however, convinced that it lacked subject-matter jurisdiction as a 
result of the probate exception.  This exception is a carve-out from federal diversity jurisdiction 
that applies when a court seeks to:  (1) probate or annul a will; (2) administer a decedent’s estate; 
or (3) assume in rem jurisdiction over property that is in the custody of the probate court.  The 
District Court found that factors two and three applied.  The second factor applied because 
Michael’s claims center around deprivation of the Valuables, which were stored at the 
Englewood Property.  Likewise, the third factor applied because Michael asked the court to 
assume jurisdiction over property in the custody of probate court -- i.e., the Englewood Property. 
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The District Court was not persuaded by Michael’s argument that subject matter 
jurisdiction was proper because the probate court would not have subject matter jurisdiction over 
the claims.  The District Court reasoned that the probate court may exercise ancillary jurisdiction 
over legal claims stemming from the estate claims.  

In re Estate of Ross, Docket No. A-3757-20, 2023 WL 324748 (N.J. Super. App. Div. 
Jan. 20, 2023) 

Defendant Jeffrey Ross (“Jeffrey”) appealed three orders: (1) an April 16, 2021, Order 
granting the motion to enforce a second settlement agreement filed by plaintiff Leslie Ross 
(“Leslie”); (2) a May 21, 2021, Order amending the April 16, 2021, Order; and (3) a June 30, 
2021, Order denying reconsideration and a stay.  The Appellate Division affirmed in part and 
remanded in part. 

The procedural history of this case is extensive.  Harriet Ross (“Decedent”) died in 
December 2014.  Decedent’s will appointed Jeffrey as executor, and named Jeffrey and Leslie 
primary beneficiaries, with a trust set up for each of them.  Leslie filed a verified complaint and 
order to show cause based on disputes over the administration of the estate.  Jeffrey and Leslie 
reached a settlement agreement at court-ordered mediation.  This settlement, however, was far 
from the end of the litigation. 

After a series of motions, most of which brought by Jeffrey, the parties reached a second 
settlement agreement on February 24, 2020 (“Agreement II”).  In relevant part, Agreement II 
required Jeffrey to pay Leslie almost $80,000 in installments.  Both Jeffrey and Leslie were 
required to execute release and refunding bonds (“R&Rs”) as to certain funds that were 
deposited into Leslie’s trust account.  Agreement II also released the parties from all claims or 
causes of action subject to the performance of the agreement. 

Leslie refused to sign the R&R, and Jeffrey only made the first installment payment to 
Leslie required under the agreement.  Leslie filed a motion to enforce Agreement II.  Jeffrey filed 
a cross-motion, arguing that Leslie violated the agreement by failing to execute the R&R, to 
which Leslie responded that she disputed the language in the R&R. 

On April 16, 2021, the court granted Leslie’s motion to enforce Agreement II. The judge 
also wrote at the bottom of the Order that Leslie could sign a revised R&R to comply with 
Agreement II.  A May 21, 2021, Order was entered correcting a mathematical error in the April 
16, 2021, Order.  On July 30, 2021, the court entered an Order (1) denying Jeffrey’s motion to 
reconsider the May 21, 2021, Order and (2) denying Jeffrey’s request for a stay of the order. 

Jeffrey appealed, demanding that Agreement II must be vacated because (1) the judge 
ignored the requirement that Leslie execute the original R&R; (2) Leslie allegedly engaged in 
fraud by failing to disclose contests to the Estate’s 2018 tax filings and by providing three 
allegedly fraudulent R&Rs; (3) Leslie allegedly committed fraud by her failure to disclose her 
tax contest and her failure to execute the original R&R; and (4) the July 30, 2021, Order 
overlooked evidence presented by Jeffrey.  Jeffrey raised other issues on appeal for the first time 
that were denied for not being raised initially with the trial court. 

The Appellate Division found that the parties irrefutably settled the case on February 24, 
2021.  The court noted that “when the intent of the parties is plain and the language is clear and 
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unambiguous, a court must enforce the agreement.”  Id. at *12 (citing Quinn v. Quinn, 225 N.J. 
34, 45 (2016)).  Settlement agreements are governed by contract law, and it is not the court’s 
place to rewrite a contract when the intent of the parties is clear.  The Appellate Division found 
that Agreement II was valid and enforceable because the parties “agreed on all essential terms 
and bound themselves to them.”  Id. at *14.   The court further found that Jeffrey’s arguments 
that Agreement II should be vacated due to Leslie’s alleged failure to disclose a tax contest was 
misplaced, because the agreement contained a release of all future claims or causes of action.   

The appellate court further found that the execution of the original R&R was an essential 
term of Agreement II, such that it must be enforced, because it was specifically drafted to 
address a potential tax repayment obligation.  As a result, Leslie was obligated to execute the 
original R&R, not an amended R&R that included different terms regarding repayment of any 
taxes.  Leslie’s argument that the execution of the R&R was a “mere formality” was not 
supported by the surrounding facts and circumstances.  Thus, the court affirmed the portions of 
the April 21, May 21, and July 30, 2021 Orders concluding that Agreement II was valid.  The 
Appellate Division remanded for the trial court to order Leslie to execute the original R&R, 
consistent with the terms of agreement.   

Short v. Bircsak, Docket No. A-3618-20, 2023 WL 2669134 (N.J. Super. App. Div. Mar. 
29, 2023) 

Plaintiff was the son of Marie Semple (“Decedent”).  During her lifetime, Decedent 
created the Marie Semple Qualified Personal Residence Trust (“Trust”) of which she was the 
settlor and her daughter, plaintiff’s half-sister, was trustee (“Trustee”).  Decedent conveyed 
property to the Trust.  The Trust had a term of 10 years (“Term”) or until Decedent died and 
required that, if Decedent survived the Term, Trustee would hold the remaining principal in 
further trust until Decedent’s death.  If Decedent did not survive the Term, Trustee would divide 
the remaining principal among Decedent’s four children, including plaintiff and Trustee.  
Decedent survived the Term. 

Upon Decedent’s death, plaintiff and his brother filed a complaint alleging Trustee 
improperly administered the Trust and breached her fiduciary duties.  Plaintiff sought, in relevant 
part, a partition sale of the property.  This matter resolved by way of consent order for the sale of 
the property, whereby plaintiff agreed to withdraw any objection relating to the sale.  Trustee 
sold the property in accordance with this consent order, with the deed naming Trustee, as 
fiduciary of the Trust, as the grantor, and the purchasers as grantees.  Thereafter, the court 
entered judgments authorizing Trustee to pay the estate’s legal fees from the sale proceeds, and 
to make other distributions. 

Plaintiff and his brother unsuccessfully challenged the court’s judgments and requested 
an accounting and appointment of a successor trustee.  They also disputed payment of the 
estate’s legal fees.  The court denied these applications. 

Plaintiff filed a complaint in lieu of prerogative writ and order to show cause for 
temporary restraints regarding the same judgments.  The court denied the order to show cause 
and dismissed the complaint, finding that Plaintiff could not challenge the judgments in a new 
action, but rather should have appealed them. 
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Plaintiff filed another complaint claiming he had a one-fourth interest in the property 
because “the litigation against the estate neither adjudicated the partition nor extinguished his 
right to have the court determine his interest in the property under N.J.S.A. 2A:35-1.”  Id. at *5.  
Plaintiff sought to have the sale of property voided because the Trust had terminated before the 
sale and, therefore, the Trustee was not authorized to transfer the property.  The new property 
owners (“Defendants”) moved to dismiss for failure to state a claim and alleged that plaintiff was 
judicially estopped from claiming ownership because of the consent order.  The trial court agreed 
that plaintiff’s claims were barred by judicial estoppel and dismissed the complaint.  Plaintiff 
moved for reconsideration, which the trial court also rejected. 

On appeal, plaintiff alleged that his claims were never adjudicated and, therefore, judicial 
estoppel was inapplicable.  He also argued that judicial estoppel cannot apply where the original 
case was resolved by way of settlement.  The appellate court rejected these claims, finding that 
“[a] consent order is, in essence, an agreement of the parties that has been approved by the 
court.”  Id. at *11 (citing Hurwitz v. AHS Hosp. Corp., 438 N.J. Super. 269, 292 (App. Div. 
2014)).  The Appellate Division emphasized that, in an effort to protect judicial integrity, judicial 
estoppel should be invoked to prohibit a contrary position from being made by a party in 
subsequent litigation arising from the same events as the initial matter.  It further found that 
Plaintiff’s allegations of ownership after the consent order was entered was inconsistent with his 
prior court applications, and therefore, he should not be allowed to disrupt a valid real estate 
transaction that, at the time of the appeal, was seven years old. 

The Appellate Division also affirmed the trial court’s denial of plaintiff’s motion for 
reconsideration, finding that the trial judge did not commit any factual or legal error in its 
analysis warranting intervention. 

Holtham v. Holtham, Docket No. A-3894-21, 2024 WL 3896876 (N.J. Super. App. Div. 
Aug. 22, 2024) 

Plaintiff Frank Holtham Jr. (“Frank”), as the personal representative for the estate of 
Frank Holtham, Sr., and derivatively on behalf of CP&F Realty, LLC (the “LLC”), appealed the 
dismissal of his complaint against defendants, the co-personal representatives of the mother's 
estate.  

The father and mother owned and operated two automobile dealerships. Their ownership 
interests were split 60% to the father and 40% to the mother. The father sold one dealership to 
Frank in 1998.  In 2004, father bought property, asked Frank to perform the closing and Frank 
deeded the property to the LLC owned by mother's and father's three children. The family argued 
the property should have been deeded to the mother and father.  The father died a resident of 
Florida in 2010 and the mother was appointed personal representative of his estate.   

The father's will created two trusts.  The Florida probate court found the father's estate 
had been fully administered and properly distributed in 2012.   

Family disputes continued in Florida, with Frank suing defendants as to the LLC.  
Ultimately the Florida court granted the mother's petition to reopen the father's estate in 2020.  
The mother died in 2021 and her will appointed her daughters as co-personal representatives. 
The parties continued litigation in Florida and New Jersey.  
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Frank filed a complaint in this action alleging the mother's estate had breached the LLC's 
operating agreement and converted sales proceeds.  The trial court dismissed the complaint based 
on an issue of ripeness due to the ongoing Florida litigation.  Frank argued he had standing as the 
representative of father's estate and had a fiduciary duty to protect estate assets and that his sister 
was mismanaging the LLC.   

The appellate court affirmed, agreeing with the trial judge's application of the ripeness 
doctrine and noting it was unclear if the father's estate was still an owner of the LLC.  Frank was 
effectively urging the court in New Jersey to make a potentially adverse ruling prior to the 
Florida court ruling.   

In re Estate of Carone, Docket Nos. A-0858-24, A-0860-24, 2025 WL 2731315 (N.J. 
Super. App. Div. Sept. 25, 2025) 

The plaintiffs were the decedents' grandsons.  The standing of the plaintiffs was the focus 
as to their challenge to the decedents’ wills.    

The decedents were married and had executed six reciprocal wills between 2007 and 
2017.  They died in in 2022 within weeks of each other. 

The plaintiffs were named as beneficiaries in the 2007 and 2011 wills.  The decedents 
had executed four later wills, in 2013, 2014, 2015 and 2017.    

In 2019, the decedents drafted new wills disinheriting the plaintiffs but did not sign the 
wills until 2021.  The 2021 wills revoked all prior wills and expressed the specific intention to 
leave nothing to the plaintiffs.   

After his wife died, the husband/decedent executed a 2022 will that poured over into a 
trust; those documents followed the same provisions as the 2021 will. 

One plaintiff had become estranged from the family in 2015. The other plaintiff had 
become estranged form the family due to his efforts to reconnect with his brother.  

The plaintiffs sought to invalidate the final wills in counts for undue influence, lack of 
capacity and forgery.  The plaintiffs alleged that they had a loving relationship with the 
decedents.  They supported a 2006 will, which included them as beneficiaries.  

The estates moved to dismiss, asserting the plaintiffs lacked standing since they would 
not inherit under intestacy laws if the wills were invalidated.  

The trial court limited the trial to whether the 2006 will had been revoked by subsequent 
wills; if that were the case, the plaintiffs lacked standing.  

The sole witness at trial was the attorney for the decedents, who recounted his 
longstanding relationship with the decedents and the counseling he provided in drafting their 
various wills between 2007 and 2022.  He testified about the execution of multiple wills by the 
decedents, each containing revocation clauses for prior wills.  
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The trial court found attorney was credible, and that his testimony established the 2006 
will was revoked by later wills.  The court found that the plaintiffs lacked standing.  The judge 
denied the plaintiffs' motions for a directed verdict and reconsideration.  

The Appellate Division rejected the plaintiffs' claims that the trial court should have 
considered the entire gamut of wills over the years.  The Appellate Division agreed with the trial 
court that the plaintiffs lacked standing.  In a will contest, standing requires that the challenging 
party be aggrieved by the probate of the will, per R. 4:85-1.  The plaintiffs failed to meet the 
standing requirement.   

Daspin v. Daspin, Case No. 2:24-cv-11501, 2025 WL 3251442 (D.N.J. Nov. 21, 2025) 

The plaintiff was 86 years old, hearing impaired, and on several prescriptions.  As a pro 
se party, he filed various pleadings alleging elder abuse by his nephew and the nephew’s 
girlfriend.  The alleged abuse covered a number of areas, including financial exploitation and 
even the wrongful taking of his dog.  
 

The defendants denied the allegations.  However, while in his pleadings the nephew 
admitted that he was the agent under a power of attorney for the plaintiff, the nephew later 
admitted he did not actually have a signed power of attorney for his uncle.  The nephew also 
asserted that he supported his uncle for five years.  
 

The court was concerned about the plaintiff's ability to manage the litigation given his 
age, hearing impairment, and apparent inability to understand basic court procedures. The court 
acknowledged that normally a party does not have the right to counsel in a civil case.  However, 
the court has authority to appoint pro bono counsel in the judge’s discretion in weighing a 
number of factors.  Tabron v. Grace, 6 F.3d 147 (3d Cir. 1993).  Here, the court found that the 
plaintiff's claims might have merit, affording the plaintiff the benefit of the doubt for the issue at 
hand.  Those claims included that the nephew took advantage of the plaintiff’s advanced age, 
poor health, and potential senility.  The court also cited among other factors that the plaintiff 
lacked the ability to effectively present his case without legal assistance.  As a result, the court 
appointed pro bono counsel for the plaintiff.   

 

In re Estate of Guirguess, Docket No. A-3607-23, 2025 WL 3562540 (N.J. Super. App. 
Div. Dec. 12, 2025) 

The decedent had three children. The decedent and one of his sons (a minor) were named 
as defendants in a personal injury suit in 1997.  Shortly before that matter went to trial, the 
decedent transferred real property to another son, David, in 2000.   
 

After that lawsuit was settled in 2001, David did not transfer the property back to the 
decedent.  
 

David was also a joint owner of the decedent's checking and savings accounts and, 
starting in 2020, he began to transfer money from those accounts to his own account.  However, 
he also testified that he returned a substantial portion of those funds.    
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Meanwhile, in 2005, decedent executed a will naming his daughter as executor, leaving 

his company to his daughter's then husband, and bequeathing the residuary estate to all three 
children.    
 

The decedent died in 2022.  His daughter, as the executor of the estate, filed a complaint 
against David challenging the transfers and claiming fraud and conversion.  
 

David testified the real property was a gift.  He asserted that the property remained in his 
name and he managed rentals, made improvements, and paid expenses out of his own pocket. 

 
David also argued that the six-year statute of limitations barred the claims, under N.J.S.A. 

§2A:14-1(a).  He further contended that under   N.J.S.A. §2A:14-6 and -7, a twenty-year statute 
of limitations applied to protect the real estate transfer.  He also relied on the fact that the 
decedent had never filed a claim to void the transfer.  In sum, David argued that the transfer had 
occurred over twenty years ago, in 2000.  His sister as executor had not filed the litigation until 
2022.    

 
David’s siblings testified that the real estate transfer was not a gift or sale, and instead 

that it was transferred to protect the property from a judgment in the lawsuit and that the 
decedent repeatedly asked for its return.  They also testified that several times, at the decedent’s 
request, deeds were prepared to transfer the property back to the decedent, but David refused to 
sign the deeds.    

 
The trial court found David's testimony not credible and found his siblings to be credible.  

The court voided the deed and deemed the funds part of the estate, without addressing the statute 
of limitations.  
 

David appealed.  The Appellate Division found the record and findings at trial were 
insufficient.  The trial court failed to address the statute of limitations.  The appeals court also 
determined that the trial court mistakenly used its discretion in disregarding David’s repayment 
as to the jointly owned account.  As a result, the case was reversed and remanded. 

 
In re Estate of Olga Kolbik, Docket No. A-0782-24, 2026 WL 81510 (N.J. Super. App. 
Div. Jan. 12, 2026) 

In this matter concerning the Estate of Olga Kolbik, the Appellate Division vacated a 
Chancery Division judgment invalidating a 2016 will on undue influence grounds and remanded 
for a new trial before a different judge. The decedent’s 2016 will disinherited one daughter (Larisa) 
and left the estate to the other (Sofia), citing lifetime benefits Larisa had already received.  
Although Larisa’s complaint challenged execution, the trial court sua sponte relied on undue 
influence to invalidate the will and probate an earlier 2002 will, which divided the estate equally 
between the two siblings. 

The Appellate Division held that undue influence was never pled with the heightened 
particularity required by R. 4:5-8, depriving Sofia of notice, discovery, and a fair opportunity to 
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defend. Raising the issue in interrogatories or a trial brief was insufficient, and the resulting 
burden-shifting violated basic due process.  The court further found the trial judge’s factual 
findings inadequate to establish either a confidential relationship or suspicious circumstances, 
emphasizing that a parent-child relationship, caregiving, or estrangement, without more, does not 
justify a presumption of undue influence. 

Finally, the panel held the trial court misapplied the law as to both the analysis of 
“suspicious circumstances” and the applicable burden of proof required to rebut a presumption of 
undue influence.  Where burden-shifting applies, the proper standard is proof by a preponderance 
of the evidence, absent an articulated basis for imposing the heavier clear and convincing standard.  
Because of these combined errors, and given the trial court’s credibility findings, the matter was 
remanded for a new trial before a different judge. 

In re Estate of Foster, MON-P- 422 -24(N.J. Super. Ct. Ch. Div. March 2, 2026) 

Lois Foster (“Decedent”) died on August 11, 2022, after purportedly executing a last will 
in June 2022 (the “Will”) which favored her granddaughter, Lisa Walker (“Lisa”), and disinherited 
the Decedent’s daughter, Rose Phelps (“Rose”), and three other grandchildren.   

The Will was admitted to probate on May 26, 2024, about 20 months after the Decedent’s 
death.  Rose died intestate on June 27, 2023, 10 months after the Decedent passed away but before 
the Will was probated.   

Harold Walker (“Harold”), a descendant and next of kin of Rose, filed this action alleging 
the Decedent lacked capacity or was unduly influenced in executing the Will.  Lisa, the executrix 
and sole beneficiary, moved to dismiss for lack of standing, arguing that only Rose or Rose’s estate 
was the interested party.  In the meantime, letters of administration for Rose’s estate had never 
been sought, so that estate had no administrator.   

The trial court discussed that standing to contest a will is governed by Rule 4:85-1, 
permitting actions by any person aggrieved by the probate of a will, which includes anyone who 
would be injured by the will’s probate.  New Jersey generally applies liberal standing rules, 
requiring only a sufficient stake and rejecting procedural barriers in favor of merits determinations.   

The court held Lisa’s motion could only be granted if it was clear Harold would not be 
injured by the Will.  The court found Harold would be harmed if the Will stood, even though his 
benefit was indirect and would pass through Rose’s estate to Harold.  Harold was not an interloper 
or stranger because Rose was the Decedent’s only next of kin and Harold was Rose’s next of kin, 
which was a sufficient stake to confer standing.   

The motion to dismiss for lack of standing was denied.  The court noted it may be 
prudent to seek letters of administration for Rose’s estate and join an administrator, but that 
Harold had standing to challenge the Will. 
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II. DISPUTES AS TO PRE-DEATH CONDUCT AND ASSETS PASSING OUTSIDE 
A WILL 

Connelly v. United States, 144 S. Ct. 1406 (2024) 

Two brothers, Michael and Thomas Connelly, owned a building supply corporation.  To 
keep the company in the family in the event either of the brothers died, the brothers entered into 
an agreement where the surviving brother would have the option to purchase the deceased 
brother’s shares.  If the surviving brother declined to purchase the deceased brother’s shares, 
then the corporation would be required to purchase the deceased brother’s shares.   

To ensure that the corporation had the necessary funds to purchase a deceased brother’s 
shares, the corporation obtained $3.5 million in life insurance on each brother.  

Upon Michael’s death, Thomas chose not to purchase Michael’s shares. As a result, the 
corporation was required to do so using the proceeds of the life insurance policy the corporation 
took out on Michael’s life.  Instead of obtaining an independent appraisal of the fair market value 
of the corporation as the agreement required, Michael’s son and Thomas agreed that the value of 
Michael’s shares was $3 million.  As the executor of Michael’s estate, Thomas then reported that 
value on the federal tax return for the estate.   

On audit, the IRS disagreed with the estate over how to value Michael’s shares for the 
purposes of calculating the federal estate tax.   

The IRS argued that the life insurance proceeds intended for purchasing Michael’s shares 
needed to be included with the value of Michael’s shares to calculate the total fair market value 
of Michael’s interest in the corporation. Thomas argued that the life insurance proceeds intended 
for purchasing Michael’s shares did not need to be included in calculating the total fair market 
value of Michael’s shares in the corporation.  Ultimately, the IRS included the $3 million in life-
insurance proceeds in valuing Michael’s shares and determined that the estate owed an additional 
$889,914 in taxes.  Michael’s estate paid the deficiency, and Thomas brought an action seeking a 
refund from the IRS in his capacity as Executor.   

The Eastern District of Missouri granted summary judgement for the IRS. Thomas 
appealed. The United States Court of Appeals for the Eight Circuit affirmed the lower court’s 
decision. 

The United States Supreme Court granted certiorari to address whether the corporation’s 
obligation to redeem Michael’s shares was a liability that decreased the value of those shares. In 
a unanimous opinion, the Supreme Court held that the corporation’s contractual obligation to use 
life insurance proceeds to redeem shares at fair market value was not a liability that reduced the 
value of shares, and therefore the value of the proceeds had to be included in valuing Michael’s 
interest in the corporation for purposes of the federal estate tax. In issuing this opinion, the 
Supreme Court overturned Estate of Blount v. Commissioner 428 F.3d 1338 (11th Cir. 2005), 
which held that insurance proceeds do not need to be added to value of corporation. 
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In re Estate of Jones, 259 N.J. 584 (2025) 

The central issue was an whether ex-spouse’s rights as the pay-on-death beneficiary on her 
deceased ex-husband’s U.S. savings bonds were superseded by the parties’ divorce.  

Michael Jones (“Decedent”) was married to Jeanine Jones (“Jeanine”) in 1990.  The couple 
divorced in January 2018.  The Decedent and Jeanine’s Divorce Settlement Agreement (“DSA”) 
stipulated, in relevant part, that any retirement and bank accounts would be retained by the party 
in whose name the account was listed and that the other party relinquished any right to those 
accounts.  Jeanine also waived the right to inherit from Michael’s estate at his death if Michael 
fulfilled his financial obligations under the DSA. 

The DSA further provided that Michael would pay Jeanine a total of $200,000 over a period 
of time, in installments.  

The DSA was silent as to Jeanine’s interest in U.S. savings bonds owned by Michael.  
Jeanine was the pay-on-death beneficiary of those bonds.  

The Decedent entered the hospital for emergency surgery in November 2019.  On 
November 14, 2019, the Decedent signed a power of attorney appointing Jeanine as his attorney-
in-fact.  That same day, Jeanine withdrew $17,000 from Michael’s bank account.   

The Decedent died intestate on November 16, 2019, without having fulfilled all of the 
financial obligations under the DSA. 

After the Decedent’s death, Jeanine filed a creditor claim against Michael’s estate seeking 
to be paid $100,000 she claimed to be owed under the DSA.  

Jeanine admitted to redeeming a number of U.S. Series EE Bonds owned by the Decedent 
and naming her as the pay-on-death beneficiary.  Jeanine collected $77,864.40 from redeeming 
the bonds, which she found in the Decedent’s home after his death.   

The Decedent’s child from a previous relationship filed a complaint seeking appointment 
as administrator of her father’s estate and a full accounting from Jeanine.  Jeanine filed an answer 
and counterclaim that sought the remainder of her entitlements under the DSA. Jeanine also filed 
a creditor’s claim against the estate for monies owed under the DSA and reimbursement of other 
end-of-life costs for the Decedent. 

The underlying focus in the litigation was whether Jeanine was entitled to the savings 
bonds as the named beneficiary at death, or whether the value of those bonds would be deducted 
against the amounts owed to her under the DSA.  

The trial court ruled that Jeanine’s receipt of the bond proceeds counted against what she 
was owed under the DSA.  That court also determined that the bonds were part of the Decedent’s 
estate under state law because federal securities law stated to the contrary.   
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Jeanine appealed.  

The Appellate Division reversed and disagreed with the trial court’s interpretation of the 
DSA and application of state law to the federal bonds. 

The Appellate Division turned to the United States Supreme Court decision in Yiatchos v. 
Yiatchos, which reaffirmed that survivorship provisions of federal regulations prevail over 
inconsistent state laws. 376 U.S. 306, 311 (1964).  Under federal regulations, to change a bond’s 
registration, including changes in ownership pursuant to court orders (including divorce orders), a 
Series EE bond (like the one owned by the Decedent) must be reissued.  The Appellate Division 
concluded that this federal regulation preempts N.J.S.A. § 3B:3-14, which states that divorce 
automatically revokes any revocable disposition or appointment of property made by a divorced 
individual to his former spouse.  As a result, the federal regulations were determined to preempt 
New Jersey statutes, and Jeanine was deemed entitled to the bond proceeds outright and not as a 
credit against what she was otherwise entitled to under the DSA. 

The New Jersey Supreme Court granted certification.  256 N.J. 519 (2024).  That Court 
held that preemption was not at issue because N.J.S.A. § 3B:3-14 does not conflict with federal 
regulations that govern U.S. Savings Bonds.  Moreover, since the DSA did not direct the 
disposition of the savings bonds, the bonds had no bearing on the obligation of Michael (and then 
his estate) to pay Jeanine the sums owed under the DSA; the value of the bonds should not have 
been credited against that obligation.   

The New Jersey Supreme Court thus modified but affirmed the Appellate Division ruling.  

Quick v. Morgan Stanley, Docket No. A-0443-21 (N.J. Super. App. Div. Jun. 29, 2023) 

This matter arises from a dispute over the rightful beneficiaries of a Roth IRA held by the 
decedent.  Frederick Quick (the “Decedent”) died leaving, in relevant part, a Roth IRA with 
Morgan Stanley.  The Decedent was predeceased by his spouse (“Marie”) and their only child, 
Mark.  The Decedent’s surviving family members disputed who was entitled to this IRA.  
Plaintiffs consisted of the Decedent’s two children from his first marriage and Marie’s child from 
a prior relationship.  Defendants consisted of the Decedent’s five grandchildren.   

Plaintiffs alleged that the Decedent changed the beneficiary designation form of the IRA 
in 2017 to name them as the designated beneficiaries.  Defendants argued that the Decedent did 
not intend to change a 2015 beneficiary designation and, even if he did, he did not successfully 
complete Morgan Stanley’s change of beneficiary form.   

In 2015, the Decedent completed a beneficiary designation form for the IRA, naming 
plaintiffs as primary beneficiaries of the IRA.  The Decedent had a client services associate, Jane 
Osipova (“Osipova”), with whom he worked consistently regarding his accounts. 

Marie -- again, the Decedent’s predeceased spouse -- died in 2017.  Thereafter, Osipova, 
incorrectly assuming that Marie was the beneficiary of the Decedent’s IRA, forwarded change of 
beneficiary forms for the Roth IRA to the Decedent, as well as another Morgan Stanley IRA of 
the Decedent.  Audrey Getsy (“Getsy”), a long-time business assistant of the Decedent, 
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completed the forms and named plaintiffs as the designated beneficiaries.  Getsy did not clearly 
label which forms were for which accounts, which created confusion.   

Osipova called the Decedent to clarify who the intended beneficiaries were of the Roth 
IRA.  Osipova could not recall the substance of this conversation based on her own recollection 
and relied on her notes saved in Morgan Stanley’s internal annotation system.  Osipova’s notes 
indicated that the Decedent stated the 2017 beneficiary designation form was sent in error 
because Marie was never listed as the designated beneficiary of the IRA.  The 2017 beneficiary 
designation form was thereafter marked as “rejected” in Morgan Stanley’s system.  

In 2018, Getsy forwarded another IRA beneficiary designation form to Morgan Stanley 
without clearly labelling which of the Decedent’s IRAs it was for.  The 2018 form was identical 
to the rejected 2017 form in naming plaintiffs as the designated beneficiaries.  Osipova called the 
Decedent, who confirmed the beneficiary designation form was not for the Roth IRA at issue in 
this lawsuit.  This 2018 beneficiary designation was accepted by Morgan Stanley. 

The Decedent died on April 1, 2019.  Morgan Stanley produced the 2015 beneficiary 
designation form for the Roth IRA and the 2018 form for the other IRA.  Plaintiffs contested the 
validity of the 2015 form after Getsy located a copy of the 2017 form in her files.   

The trial court granted a motion for summary judgment in favor of defendants. 

The Appellate Division affirmed the trial court’s ruling and rejected plaintiffs’ claims that 
Osipova’s notes were impermissible hearsay and her testimony unreliable because she could not 
specifically recall the conversations with the Decedent.  The Appellate Division found that the 
notes fell under the business records hearsay exception of N.J.R.E. 803(c)(6) since they were 
required to be taken by customer service associates in the ordinary course of business.  
Additionally, the court was unpersuaded that Osipova’s reliance on these notes made her 
testimony unreliable because she had nothing to gain from misrepresenting those conversations. 

The Appellate Division rejected plaintiffs’ argument that the trial court should have 
considered the Decedent’s probable intent upon inspecting the purported 2017 beneficiary 
designation form and the Decedent’s choice to name plaintiffs as the beneficiaries of the 
Decedent’s other IRA by virtue of his 2018 beneficiary designation form as to that account.  
Further, plaintiffs did not cite any controlling authority to support this proposition. 

The Appellate Division was unpersuaded that the Decedent substantially complied with 
Morgan Stanley’s beneficiary designation change of beneficiary form.  To the contrary, the court 
determined that the record did not demonstrate steps were taken to comply with New Jersey law 
to effectuate the change of beneficiary designation, especially when considering the Decedent’s 
communications with Osipova.  No effort was made to ensure that the 2017 beneficiary 
designation form complied with Morgan Stanley’s procedures or that it should have been 
accepted as the superseding form. 

In re Estate of Wasowicz, Docket No. A-3620-21, 2023 WL 8069402 (N.J. Super. App. 
Div. Nov. 21, 2023) 

This case focused on whether an oral agreement made in 1987, or 35 years prior to death, 
was akin to a Will or, in the alternative, an enforceable oral contract in New Jersey. 
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From 1971 to 1987, decedent Victor Wasowicz had a romantic relationship with the 
mother of plaintiff, J. Lynn DeGillo, though decedent and plaintiff’s mother never married.  In 
1987, months after the relationship ended, plaintiff and decedent ran into each other in a 
supermarket parking lot where decedent allegedly stated that he wanted plaintiff to have 
everything he owned in exchange for plaintiff promising that she would take care of her mother 
and plant a tree in his memory on his death.    Nothing was ever done to memorialize such 
agreement in writing.   

In 2022, decedent passed away intestate and his estate was to be divided between two 
intestate heirs.  Plaintiff claimed that the oral agreement made in 1987 was “akin to a Will” or, in 
the alternative, was an enforceable oral contract, making her the sole heir of the estate.   

In dealing with plaintiff’s first argument, the court held that the agreement lacked the 
requirements of a Will under N.J.S.A. § 3B:3-2(a)(1).  Under New Jersey law, a Will must be in 
writing, signed by the testator, and witnessed by at least two individuals.  While the plaintiff 
claimed this oral agreement was “akin to a Will,” it was undisputed that there was no evidence of 
any written Will, let alone any document, signed by the decedent related to the purported 
promise.  Because of this, the court held that such oral promise was not akin to a Will as plaintiff 
claimed.   

Plaintiff then argued that decedent’s agreement was an enforceable oral contract similar 
to Ballard v. Schoenberg, 224 N.J. Super 661 (App. Div. 1988).  In Ballard, a former farm 
worker alleged that in a 1960 oral promise, the decedent would devise his farm to her if she did 
the farm work and carried on the business during his lifetime.  The decedent in Ballard died in 
1984, and litigation ensued.  The court enforced that contract, stating that the decedent’s oral 
promise predated the effective date of N.J.S.A. § 3B:1-4 by approximately 18 years, and even if 
the statute was in effect, the plaintiff raised no issue of the applicability of that statute.   

N.J.S.A § 3B:1-4, which became effective for all contracts on May 1, 1982, provides that 
“[a] contract to make a will or devise or not to revoke a will or devise, or to die intestate, if 
executed after September 1, 1978, can be established only by (1) provisions of a will stating 
material provisions of the contract; (2) an express reference in a will to a contract or extrinsic 
evidence proving the terms of the contract; or (3) a writing signed by the decedent evidencing the 
contract.”  Id. at *3 (quoting N.J.S.A § 3B:1-4).   

Here, the oral promise that the plaintiff sought to enforce was made in 1987, subsequent 
to the effective date of N.J.S.A. § 3B:1-4.  The court held that since there was no evidence of any 
written Will or document signed by the decedent evidencing the oral agreement with plaintiff, 
plaintiff failed to satisfy the requirements of N.J.S.A. § 3B:1-4, and the oral agreement was not 
enforceable against the estate.   

In re Estate of Petronaci, Docket No. A-3842-21 (N.J. Super. App. Div. Jan. 10, 2024) 

Brian Petronaci (“Decedent”) was married to defendant Laurie Voight (“Laurie”) from 
2008 to 2015.  Section 9 of the couple’s Marital Settlement Agreement (“MSA”) stipulated that 
each party waived any interest in the other’s retirement benefits.  Section 2.2 of the MSA also 
stated that each spouse relinquished any interest in the other’s estate. 
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The Decedent died intestate on January 7, 2018.  At the time of the Decedent’s death, 
Laurie was still listed as the beneficiary of the Decedent’s 401(k) retirement account and 
received the account proceeds from the plan administrator.  Thereafter, the Decedent’s parents 
filed a complaint against Laurie to enforce the MSA’s waiver provision and to recover the 
retirement account proceeds, totaling approximately $116,000.00. 

Laurie argued that ERISA preempted New Jersey law revoking disposition of assets to a 
divorcing spouse.  She also alleged that the waiver provision of the MSA did not apply to the 
couple’s 401(k) accounts.  Laurie also claimed that that the couple was in the process of 
reconciling at the time of the Decedent’s death and that he stated he had not removed her as 
beneficiary of his 401(k) because he wanted her to be the beneficiary. 

The Appellate Division affirmed the trial court’s grant of summary judgment in favor of 
the Decedent’s parents.  It determined that the MSA’s waiver clause was clear and unambiguous 
and Laurie did not provide any evidence “within the four corners of the MSA” to support her 
contention that the Decedent’s 401(k) was not intended to apply to the waiver of rights of each 
other’s retirement plans.  The Appellate Division declined to look beyond the MSA’s plan 
meaning and consider extrinsic evidence in support of Laurie’s assertions. 

The Appellate Division agreed that ERISA preempts New Jersey law; however, ERISA 
only governs the plan administrator’s duty to release funds to the designated beneficiary and 
does not bear on the validity of the MSA’s waiver provision.  The court relied on a Third Circuit 
decision, whereby an estate successfully sued an ex-wife of the decedent for proceeds the ex-
wife received from the decedent’s ERISA plan (of which she was still the named beneficiary).  
See Kensinger v. URL Pharma, Inc., 674 F.3d 131 (2012).  The Appellate Division relied on the 
Third Circuit’s determination that ERISA could not be relied on to bar an estate’s lawsuit to 
enforce a contractual right. 

Accordingly, the Appellate Division affirmed the trial court’s decision that Laurie was 
required to return to the estate the proceeds she received from the Decedent’s 401(k) plan. 

In re Estate of Spitz-Oose, Docket No. A-0451-22 (N.J. Super. App. Div. Apr. 10, 2024) 

Plaintiff Brian Spitz (“Brian”) brought claims against the estate of his mother.  The center 
of the dispute was real estate owned by the mother and Brian’s allegation that his mother 
promised orally to leave him the property if he provided services for a property management 
company affiliated with the family.  He asserted that he provided the services starting in 1992, 
without pay and for a number of years, and was thus entitled to the property. 

The mother executed a will in 2018 that left the real estate to Brian but did not mention 
the devise being part of an oral contract with Brian.  Then, in 2019, the mother executed a new 
will that intentionally made no provision for Brian. 

In April 2021, the mother sold the property at issue.  She passed away later that year, 
with the 2019 will in place. 

Brian initially filed various claims but eventually they were for breach of contract and 
unjust enrichment. 
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The trial court tried those claims over two days, taking a variety of conflicting testimony.  
The trial judge determined that he needed to find the existence of the oral contract by clear and 
convincing evidence, and that based on the testimony and other proofs, there was no enforceable 
contract. 

Brian appealed.  The Appellate Division affirmed, on a number of bases, especially 
deference to the trial court as to its findings based on the evidence at trial. 

The Appellate Division also rejected Brian’s claim that the trial court applied the wrong 
burden of proof, noting that initially, on both days of trial, Brian’s counsel confirmed the 
applicable standard of proof was by “clear and convincing evidence.”  Moreover, the post-trial 
submittal did not refer to the lesser burden.  Therefore, the Appellate Division found, Brian did 
not raise the issue of varying burdens of proof at trial.  Moreover, in any event Brian’s burden of 
persuasion was by “clear and convincing” evidence.  The Appellate Division cited the so-called 
Dead Man’s Act, N.J.S.A. § 2A:81-2 (emphasis added), which provides: 

In a civil action that is commenced or defended . . . by a personal 
representative on behalf of a decedent, any other party who asserts 
a claim or an affirmative defense against the . . . personal 
representative, that is supported by oral testimony of a promise, 
statement, or act of . . . the decedent, shall be required to establish 
the same by clear and convincing proof. 

The appeals court determined that, under the Dead Man’s Act, Brian’s burden of 
persuasion – as to both the alleged oral contract between him and his mother, and his claim for 
unjust enrichment – was by clear and convincing proof. 

Finally, since the allegations involved the alleged promise of real estate, the Appellate 
Division found those to be barred by the statute of frauds.  N.J.S.A. § 25:1-13. 

In re Estate of Jane Snyder, Docket No. A-1836-23 (N.J. Super. App. Div. Jul. 11, 
2025) 

 This case involved a dispute over whether Carol Snyder (“Carol”) unduly influenced her 
mother, Jane Snyder (“Decedent”), to name Carol as (1) sole beneficiary of two brokerage 
accounts, resulting in the receipt of approximately $860,000, and (2) the joint owner of two bank 
accounts resulting in the receipt of approximately $30,000.   
 
 Decedent died on May 22, 2020, leaving three surviving children, Carol, Spencer, and 
Linda.  Carol lived ten miles away from Decedent, while Spencer and Linda resided in California 
and were not involved with caring for Decedent at the end of her life.  After Decedent’s death, 
Carol probated a last will and testament executed in 2018 (“2018 Will”) that named herself as 
executor.  In 2021, Carol sent her siblings an informal estate accounting showing that Spencer 
would receive approximately $10,785 and Linda would receive approximately $3,000.   
 

Spencer and Linda learned that, in April 2019, Decedent had executed change of 
beneficiary forms for two brokerage accounts totaling approximately $862,000, naming Carol as 
the sole beneficiary.  They also learned that, in June 2019, Decedent designated Carol as joint 
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owner of a bank account resulting in $30,000 transferred to Carol at Decedent’s death.  The 
accounting also revealed that Decedent deeded Carol her house during her lifetime.  Spencer and 
Linda filed a Complaint seeking to void the transfer on death beneficiary designations as well as 
remove Carol’s joint account holder designations. 
 
 At trial, Carol testified that she drove her mother to a Charles Schwab branch, where her 
brokerage accounts were held, so that her mother could execute the beneficiary designation 
forms for those accounts.  Carol pled ignorance, claiming she had no idea what was in her 
mother’s accounts and did not know why they were at the branch that day.  However, in May 
2019, Carol, acting as Decedent’s agent under a power of attorney, combined the two brokerage 
accounts and kept herself as the sole beneficiary.  In June 2019, Decedent assigned Carol as joint 
owner of her bank account.  In December 2019, Carol withdrew $40,000 from the consolidated 
brokerage account for undisclosed expenses. 
 
 At trial, Carol attempted to admit excerpts of some of Decedent’s journals from 2012 and 
2013 to demonstrate Decedent’s intent to transfer her house to Carol.  The trial court disallowed 
those excerpts as violating N.J.R.E.’s “completeness rule.” 
 
 Carol’s receipt of a disproportionate amount of her mother’s estate was also deemed at 
odds with the wills Decedent executed over the years (from 2013, 2016, and 2018).  Carol was 
favored in all of these documents, but not as extremely as what resulted in the months leading up 
to Decedent’s death.  There was also testimony that Spencer may have tried to convince 
Decedent’s brother (Spencer’s uncle) to modify his last will and testament modified to reduce 
Carol’s share.  However, the uncle’s estate designated a friend to receive most of his assets, so 
this argument lacked merit. 
 
 The Appellate Division agreed with the trial court’s conclusions as to the admissibility of 
select portions of Decedent’s journal entries at trial.  In addition to violating N.J.R.E. 
“completeness rule” for failure to provide the entirety of the journals, the Appellate Division 
agreed that the largely undated excerpts were not inherently trustworthy under N.J.R.E. 
804(b)(6) (regarding statements made by an unavailable declarant) and N.J.R.E. 803(c)(3) 
(regarding statements made by a declarant about her then-existing state of mind). 
 
 Turning to the rulings regarding undue influence and requiring Carol return funds that 
were obtained through undue influence, the Appellate Division opined that the trial court relied 
on credible evidence to reach its conclusions that should not be altered.  The Appellate Division 
noted (1) there was no dispute that a confidential relationship existed between Decedent and 
Carol, and (2) Decedent was susceptible to undue influence because, at all relevant times, she 
was receiving chemotherapy for her cancer, which caused confusion and sundowning.  Carol’s 
testimony to the contrary was deemed not credible.  The changes to Decedent’s accounts 
occurred close in time to Spencer’s attempts to have their uncle disinherit Carol and varied 
greatly from the terms of the 2018 Will, such that it was reasonable to conclude that Carol 
influenced her mother as a result of her inheritance being threatened.  Doctors also corroborated 
Spencer and Linda’s position that Decedent was susceptible to influence. 
 
 Finally, the Appellate Division agreed that Spencer and Linda’s attorneys’ fees should 
not be reimbursed under R. 4:42-9(a)(2), which permits reimbursement of fees for will contests 
from a “fund in court.”  The Appellate Division noted that fee determinations made by a trial 
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court should not be disrupted except where there is a clear abuse of discretion, which was not 
present in this case.  Given that the transfers at issue in this matter pertained to inter vivos 
transfers, rather than transfers under a will or codicil, R. 4:42-9(a)(2) was inapplicable. 
 

Standard Insurance Company v. Guy, 115 F. 4th 518 (6th Cir. 2024) 

Joel M. Guy, Jr. (“Guy”) brutally murdered his father and mother to collect proceeds 
from of his mother’s insurance plans.  His express motivation to the killing was financial.  A 
Tennessee jury found Guy guilty of two counts of first-degree murder, two counts of felony 
murder, and two counts of abuse of a corpse.  Guy’s mother, along with her husband, 
participated in life insurance and accidental death and dismemberment insurance plans through 
her employer.  Guy’s father and Guy himself were the plan beneficiaries. The plans were 
governed by ERISA. 

Standard Insurance Company initiated this action to determine who was entitled to the 
benefits – i.e., whether it was Guy, Guy’s aunt/uncle, or Guy’s half-sisters.  Guy’s family 
members moved for summary judgment, arguing that Guy was disqualified from any of the plan 
proceeds under Tennessee’s slayer statue, Tenn. Code Ann. § 31-1-106 or federal common law.  
The district court granted the family’s motion for summary judgment, reasoning that ERISA 
does not address the issue when a beneficiary brutally murders the insured. herefore, the district 
court relied on Tennessee law and federal common law to disqualify Guy.   

On appeal, the issue was whether Guy, a plan-designated beneficiary, was entitled to the 
plan proceeds when he intentionally murdered the plan participants, his parents. 

The Tennessee slayer statute states that: “[t]he felonious and intentional killing of the 
decedent . . . [r]evokes any revocable . . . [d]isposition or appointment of property made by the 
decedent to the killer in a governing instrument.”  Standard Insurance Company v. Guy, 115 F. 
4th 518, 521 (6th Cir. 2024); § 31-1-106(c)(1)(A). In addition, the statute states that a “wrongful 
acquisition of property or interest by a killer not covered by this section must be treated in 
accordance with the principle that a killer cannot profit from the killer’s wrong.” Id; § 31-1-
106(f). 

The policies were governed by ERISA. ERISA, however, does not expressly address the 
slayer scenario. ERISA mandates that employee benefit plans “be established and maintained 
pursuant to a written instrument” and “specify the basis on which payments are made to and 
from the plan.” 29 U.S.C. § 1102(a)(1), (b)(4). And that such fiduciaries should act in 
accordance with the documents and instruments.  

Guy argued that since the policies were silent on how to handle the slayer scenario, the 
administrator must pay Guy, the beneficiary pursuant to the written documents. Caselaw 
provided some support for this argument. ERISA’s pay-the-designated-beneficiary rule is a 
bright light requirement to follow the plan documents in distributing policy benefits. However, 
the pay-the-designated-beneficiary rule is not absolute.  

The court analogized the slayer scenario to both the doctrines of undue influence and 
fraud, which have been held to fall outside ERISA’s bright line rule.  Since ERISA’s statutory 
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language provided no basis for resolving the slayer scenario, the court resorted to federal 
common law.  

The court found support under federal common law. The Supreme Court has recognized 
that the slayer scenario – “which has been adopted by nearly every State—is well established in 
the law and has a long historical pedigree predating ERISA.” Standard Insurance Company, 115 
F. 4th at 526. In fact, the courts agree that a beneficiary cannot maintain an action to collect 
insurance proceeds after having murdered the insured party. Thus, the slayer scenario enjoys a 
“long historical pedigree” that was firmly established in common law prior to Congress’s 
enactment of ERISA. Ultimately, the court concluded that whether Tennessee’s slayer statute or 
federal common law apply, Guy’s murderous actions disqualified him from his mother’s ERISA 
policies.  

Adams v. Fields, NO. e2024-01206-COA-R3-CV, 2025 WL 24020804 (Tenn. Ct. App. 
August 19, 2025) 

Kathryn Claire Adams (the “Executor”) filed a complaint against Charlene Fields 
(“Fields”), the longtime companion of the decedent, Randolph Miller (the “Decedent”).  The 
Executor alleged conversion, breach of fiduciary duty, fraud, and improper possession of real 
property.  While the Decedent was in the final stages of terminal cancer, he appointed Fields as 
his attorney-in-fact on April 12, 2021.   

The Executor claimed that Fields used her role as attorney in fact to withdraw large sums 
of money from the Decedent’s accounts for her own benefit, without the Decedent’s knowledge.  
Fields allegedly wrote checks for improvements to a property she was to inherit and did not 
vacate another property intended for the Decedent’s children after his death.   

The trial court found that Fields exerted undue influence over the Decedent, who was in a 
weakened state and close to death, while Fields was his primary caregiver.  The trial court 
entered a judgment against Fields in May 2024.  She appealed.    

The Court of Appeals of Tennessee affirmed the trial court’s judgment, finding no 
reversible error.   

 
 

III. DISPUTES REGARDING THE VALIDITY AND INTERPRETATION OF WILLS 

In re Estate of Joel Perkel, Docket No. A-0283-20, 2022 WL 17660550 (N.J. Super. 
App. Div. Dec. 14, 2022), certif. denied, No. 087780, 2023 WL 4699778 (Jul. 19, 2023) 

The plaintiffs, Jane Perkel (“Jane”) and Robert Perkel (“Robert”), were siblings and the 
children of the decedent, Joel Perkel.  Jane and Robert appealed from a judgment dismissing 
their complaint challenging their father’s will and seeking related relief.     

Jane and Robert alleged that their parents divorced when their mother discovered that 
their father was having an affair with his secretary, whom he married after the divorce; Jane L. 
Perkel (“Widow”) was the decedent’s second wife and surviving spouse.   
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Jane maintained a relationship with her father after his divorce, claiming that he stated he 
would always provide for his children in his will.  Robert had been estranged from his father for 
many years after his parents’ divorce, but he reconnected with his father in 2013. 

The will admitted to probate was executed in 2007, when the decedent was 75 years old.  
This occurred 11 years prior to his death at age 86.  In the will, the decedent left his home to his 
stepson, Frank Cannella, reserving a life estate to his Widow.  The remainder of the estate was 
left to his Widow and if she predeceased him, then to seven grandchildren (five Cannella 
grandchildren and two children of his daughter from his first marriage, Susan Weinrub), and to 
Jane.  The decedent specifically made no provisions for his daughter, Susan Weinrub, or his son, 
Robert, “for reasons known to them.” 

Jane and Robert alleged that the will was either a forgery or a product of undue influence 
for the following reasons:  (1) the Widow was expert at signing their father’s signature and 
therefore the will was a forgery; (2) the Widow’s son from her prior marriage, Frank Cannella, 
was a retired police officer who had the training and ability to unduly influence the decedent; and 
(3)  the Widow’s own children were grown by the time of their marriage, and therefore it was 
unlikely that their father would have excluded his biological children from his will in favor of his 
second wife’s family. 

The defendants moved to dismiss the action, arguing that the suit was untimely under 
Rule 4:85-1.  They further asserted that the complaint failed to state a claim in that the 
allegations as to forgery and undue influence were conclusory and without sufficient factual 
support.  The trial court denied that initial motion, ruling that Jane and Robert were entitled to 
depose the attorney who drafted the will. 

As to the questions regarding the timeliness of the suit, the will was probated and letters 
testamentary issued to Frank Cannella on May 13, 2019.  Jane and Robert filed their complaint 
on January 24, 2020, which was four months after the four-month deadline provided in Rule 
4:85-1 for a will challenge.  Jane and Robert contended that the four-month period for contesting 
the will did not run until they received the notice of probate, which did not occur until September 
30, 2019.  

The lawyer who drafted the 2007 will had no recollection of the matter beyond being 
asked to assist in the drafting and execution of the will.  All of the firm’s files, including the 
decedent’s file, were destroyed in Superstorm Sandy in 2012.  

Jane and Robert also retained a handwriting expert.  Their expert could not conclude 
whether the signature on the will was genuine and the court found the report to be inconclusive, 
at best. 

The trial court ultimately dismissed the case on the merits.  The trial court discussed the 
timeliness of the complaint and that defense counsel had established that Robert had obtained the 
will from the Surrogate on May 7, 2019, three months earlier than the plaintiffs had claimed.  
However, the judge did not rest his decision on the grounds it was untimely.  Instead, the trial 
court determined that Jane and Robert’s expert could not support their claim of forgery, and they 
could not establish any irregularity in the execution of the will because of the scrivener’s lack of 
recollection and the destruction of the file.   
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The Appellate Division affirmed and included three important points.  First, it agreed 
with the trial court that will challenges can proceed as summary actions, and potentially resolved 
with limited discovery.   

Second, the Appellate Division also confirmed that in an attack on a will, the law 
presumes that the testator was of sound mind and competent when he executed the will and the 
burden is on the challenger to prove otherwise by clear and convincing evidence. 

Third, the appeals court agreed that the plaintiffs had failed to present any evidence in 
support of their allegations of forgery and undue influence even after being afforded the 
opportunity for discovery.  Contrary to Rule 4:5-8(a), Jane and Robert filed their complaint 
alleging forgery and undue influence without stating any particularity.  The trial court allowed an 
opportunity for limited discovery and to flesh out the claims.  After four months of discovery, 
Jane and Robert had nothing more to offer than the bare bones pleading of their complaint.  The 
Court Rules do not permit a plaintiff to file a conclusory complaint to find out if a claim exists.  
See Camden Cty. Energy Recovery Assocs., L.P. v. N.J. Dept’ of Env’t Prot., 320 N.J. Super. 59, 
64 (App. Div. 1999). 

In re Juric, Docket No. A-2025-21, 2023 WL 2748457 (N.J. Super. App. Div. Apr. 3, 
2023) 

This case involved a surviving spouse’s claim for an elective share against the decedent’s 
estate. 

Decedent Stipo Juric (“Decedent”) and his first wife, Nadia, had two children together – 
Gizela and Roger.  Nadia died in late 2014. 

Plaintiff Ljiljana Juric met the Decedent in 2016, when she was staying in the United 
States on a temporary visa.  The visa originally expired in October 2016, but after Ljiljana and 
the Decedent started dating, she filed for an extension so that she could see if their relationship 
progressed to marriage.  They married in December 2016, but did not tell the Decedent’s 
children about the marriage ceremony. 

A friend of the Decedent testified that she visited the couple shortly after their marriage, 
at which time the Decedent said that he married Ljiljana “to help . . . her gain her papers.”  
Ljiljana showed the friend her bedroom, which was separate from the Decedent’s bedroom. 

In February 2017, the Decedent executed a will devising his entire estate to his two 
children, naming Gizela as executrix and Roger as successor executor.  The will disinherited 
Ljiljana, stating that “it was my intention not to make provision in this Will for my wife.” 

Gizela took the Decedent to the will execution and was present “to assist if necessary.”  
During this appointment, the Decedent signed a health care directive, naming Gizela as agent and 
Roger as alternate, as well as a waiver of elective share form, which required Ljiljana’s signature 
to be effective.  Gizela testified that Ljiljana insisted that she “didn’t want anything” from the 
Decedent and that she “promised to sign” the waiver form. 
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On multiple occasions, Ljiljana was asked to sign the elective share waiver, but she 
refused.  At one point, she said that she wanted to talk to her lawyer because she did not 
understand what she was being asked to sign. 

The opinion described the marriage between Decedent and Ljiljana as “tumultuous.”  
Beginning in March 2017, less than four months after they were married, the police were 
frequently summoned when the couple had verbal disputes.  In April, Ljiljana called the police 
and stated that she found out the Decedent was cheating on her.  She further stated that the 
Decedent “did not want a divorce but [also] did not want her to live there anymore.”  At this 
time, Ljiljana acknowledged that she was “actively looking for a new place to live.”  In June, the 
Decedent reportedly told police that Ljiljana was “moving out.” 

In January 2018, the Decedent called the police to report that Ljiljana was missing.  She 
later told police that she “left the house to let things cool down” after an argument earlier in the 
day, that Decedent “is a different person when he consumes alcohol,” and that they “argue 
constantly.” 

During another domestic dispute in March 2018, the Decedent took Ljiljana’s vehicle and 
drove it back to the marital home without her having any knowledge of it.  The Decedent then 
continuously called Ljiljana and accused her of losing the vehicle, saying that he did not like it 
when his wife stayed with friends. 

Nearly a year later in February 2019, the Decedent filed for divorce due to irreconcilable 
differences.  However, in May 2019, the Decedent told his attorney that he no longer wanted to 
pursue a divorce.  The next month, police responded to a dispute where the Decedent punched 
Ljiljana in the shoulder and head and bit her nose, leading to the Decedent’s arrest for simple 
assault. 

The opinion described several domestic incidents where the police were dispatched to the 
marital residence. 

By November 2019, the Decedent filed a second divorce complaint, which was also later 
dismissed for lack of prosecution. 

In July 2020, the Decedent filed a third divorce complaint.  Ljiljana filed an answer to the 
third divorce complaint, denying that there were irreconcilable differences.  However, the 
divorce action was not completed because the Decedent passed away on September 20, 2020. 

In October 2020, Ljiljana’s counsel advised that she intended to file a complaint seeking 
her elective share.  A month later, United States Citizenship and Immigration Services (USCIS) 
determined that Ljiljana’s record did not contain sufficient evidence to establish that her 
marriage to the Decedent was bona fide, as the Decedent was in the process of divorcing her 
before he died.  

In January 2021, Gizela submitted the Decedent’s will for probate and was appointed 
executrix of her father’s estate.  Ljiljana filed a complaint seeking an elective share in March 
2021. 
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Following discovery, which included numerous depositions, Ljiljana and Gizela filed 
cross-motions for summary judgment.  The court granted the wife’s motion for summary 
judgment and denied the daughter’s cross-motion, directing the parties to calculate the elective 
share of the augmented estate within 90 days. 

The motion judge reasoned that the court cannot “deprive the spouse of her elective share 
[just because] it wasn’t a good relationship.  It doesn’t work that way.”  Id. at *13.  The judge 
further explained: 

[I]t was argued in this case that [decedent and plaintiff] were living 
separate and apart in different habitations because they were living 
in separate bedrooms. 

That argument has absolutely no merit.  Many couples live in 
separate bedrooms.  They [were] obviously living together during 
this entire time, whether for better, [or] for worse, they were 
cohabiting. 

 . . . .  

I think it was pretty clear, even with police interaction, even with 
their arguments . . . in their own way, there seemed to be a loving 
relationship. 

 . . . . 

[M]y findings are that certainly they weren’t living separate and 
apart. . . .  I think it is pretty clear from these undisputed facts, that 
even with the police interactions, even with all the fights, even 
with whatever problems they were having, again, whether it was 
the age, or whether it was the drinking, or whether it was her 
personality, they stayed together as many husbands and wives do. 

 . . . . 

[T]hey cohabited as husband and wife, and at the end there was not 
a cause of action for divorce for the prior six months.  Not based 
on these facts and their relationship. 

Id. at *13-14.   

The Appellate Division noted the standard for summary judgment and the statutory basis 
for a surviving spouse’s elective share pursuant to N.J.S.A. § 3B:8-1.  As an initial matter, the 
elective share statute only applies if a decedent was “married” or “in a domestic partnership” at 
the time of death.  “N.J.S.A. 3B:8-1 prevents a spouse, if divorced, from claiming the right to 
share in the decedent’s estate.”  Estate of Brown, 448 N.J. Super. 252, 270 (App. Div. 2017) 
(citing Carr v. Carr, 120 N.J. 336, 344 (1990)).  An elective share is not appropriate if the 
spouses had been “living separate and apart in different habitations” or had “ceased to cohabit as 
man and wife.”  Juric, at *19 (quoting N.J.S.A. § 3B:8-1). 
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If no judicial divorce decree is present, “there must be evidence, beyond mere separation, 
of a cause of action for divorce to disqualify a surviving spouse from elective share rights.”   

The Appellate Division noted nine grounds on which a court may dissolve a marital 
partnership.  Juric, at *20 (quoting Steiner v. Steiner, 470 N.J. Super. 112, 118 (citing N.J.S.A. § 
2A:34-2)).  A divorce may be granted based on “irreconcilable differences” when there has been 
a “breakdown of the marriage for a period of six months and . . . it appear[s] that the marriage 
should be dissolved and that there is no reasonable prospect of reconciliation.  Steiner, 470 N.J. 
Super. at 118 (quoting N.J.S.A. § 2A:34-2). 

Here, the Appellate Division found that the trial court accurately noted that it relied on 
largely undisputed facts.  “Intent and motive” of the parties are not material questions of fact in 
an elective share case, as the elective share statute has nothing to do with carrying out the 
decedent’s actual intent; in fact, the statute may be invoked to circumvent a decedent’s actual 
intent to disinherit a surviving spouse.  Juric, at *21 (citing In re Estate of Peck, 429 N.J. Super. 
409, 415 (Ch. Div. 2012)). 

Next, the record did not support a finding that the Decedent and Ljiljana were living 
“separate and apart in different habitations.”  Living in “separate bedrooms” in the same 
residence has been rejected as a ground for establishing “different habitations.”  Juric, at *22 
(citing DeRienzo v. DeRienzo, 119 N.J. Super. 192, 195 (Ch. Div. 1972)).  Here, the Decedent 
and Ljiljana “lived in the same house for the entirety of their marriage, and even during periods 
of disagreement, continued to exhibit the ‘elements and ties’ that define a marriage.”  Id.   

The Appellate Division pointed out that “[e]xperiencing repetitive domestic disputes – 
none of which resulted in the issuance of a final restraining order … -- does not mean the parties 
were not in a marital relationship for purposes of plaintiff’s right to an elective share.”  Juric, at 
*22.  After each argument, the couple reconciled and continued to live together in the same 
residence.  Even though the Decedent filed three divorce complaints, he allowed the first two to 
be administratively dismissed for lack of prosecution, and the third one was contested and not 
completed.  The court also took note that the summons prepared by the Decedent’s attorney in 
the third divorce action listed Ljiljana’s address for service of the complaint as the Decedent’s 
residence. 

The Appellate Division affirmed the grant of Ljiljana’s motion for summary judgment of 
her entitlement to an elective share. 

In re Laury, Docket No. A-2087-21, 2023 WL 3065577 (N.J. Super. App. Div. Apr. 25, 
2023) 

This case centered on a claim of undue influence as to a will and the court finding that a 
presumption of undue influence did not arise. 

Plaintiff Michael Laury Sr. (“Michael”) filed an action contending that his son's last will 
was the product of undue influence by defendant Michelle Laury (“Michelle”), the decedent's 
aunt, who was named as executor and sole beneficiary of the will.  

Michael Laury Jr. (“decedent”) was a professional dancer who toured nationally and 
internationally with various groups and entertainers. 
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Decedent’s mother was not involved in raising him.  Instead, decedent was raised by his 
paternal grandparents.  Michael and Michelle also lived in that home.  However, Michael spent 
much of decedent’s childhood in prison. 

In 2019, decedent was diagnosed with cancer.  In February 2019, he moved back in with 
his paternal grandparents. At that time, Michael was incarcerated, and was not released until 
October 2020, after decedent had passed away. 

In 2019 and 2020, Michelle lived in Camden County.  She testified that she had a close 
relationship with decedent and visited him often during the last year of his life. 

Michelle testified that on May 31, 2020, decedent informed her that he had prepared a 
will.  He asked Michelle to arrange for witnesses and a notary so that he could sign his will 
the following day.  

When Michelle arrived on June 1, 2020, decedent opened the door and let her into the 
apartment.  Michelle saw her mother, whom she believed was high on drugs, passed out on a 
bed.  Decedent told her that his grandfather was not home. 

Two witnesses and the notary came to the apartment later in the afternoon of June 1, 
2020.  The witnesses both testified that when they arrived, decedent was alert and sitting up in 
bed.  One witness explained that decedent recognized him and they "laughed," "joked," and 
"talked about dancing."  Laury at *4.  The notary arrived shortly after the two witnesses.  All 
three testified that decedent appeared to be alert and that he understood what he was doing. 

Decedent produced a document he identified as his will and signed it in the presence of 
the two witnesses and the notary.  The notary asked the two witnesses to sign a logbook 
certifying that they had witnessed decedent sign his will.  The notary also signed the will and 
gave decedent the original. 

Michelle testified that she did not know she was the sole beneficiary until after the will 
had been signed. 

On June 11, 2020, decedent passed away.  Michelle arranged for decedent’s funeral and 
memorial services.  She also took care of decedent’s debts and obligations, including arranging 
for the care of his dog. 

In July 2020, Michelle submitted decedent’s will for probate.  The assets of decedent’s 
estate were estimated to be worth approximately $130,000. 

In October 2020, Michael filed a verified complaint challenging the validity of 
decedent’s will.  Following discovery, the court conducted a two-day trial.  The court then issued 
a judgment and written opinion finding that the notary, two witnesses, and Michelle were all 
credible witnesses.  Although the court believed some of Michael’s testimony, the court did not 
credit Michael’s testimony challenging the legitimacy of the will and found that his testimony in 
that regard was not supported by any evidence.  The court also found that Michael’s testimony 
attacking the will was contradicted by the four credible witnesses.  
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The court also found no confidential relationship between Michelle and decedent and 
there had not been any suspicious circumstances surrounding the execution of the will.  
Instead, the court found that there was no evidence to rebut the presumption that decedent 
was of sound mind when he executed his will.  Therefore, the court dismissed Michael’s will 
contest with prejudice. 

Michael appealed, arguing the trial court failed to properly weigh the evidence and failed 
to shift the burden on undue influence.  

The Appellate Division disagreed and affirmed the trial court’s rulings.  Initially, the 
court summarized the standard to find undue influence:    

Our Supreme Court has explained that "undue influence is a 
mental, moral, or physical exertion of a kind and quality that 
destroys the free will of the testator by preventing that person from 
following the dictates of his or her own mind as it relates to the 
disposition of assets[.]"  In re Estate of Stockdale, 196 N.J. 275, 
302-03 (2008) (citing Haynes v. First Nat'l State Bank, 87 N.J. 
163, 176 (1981)).  Undue influence "denotes conduct that causes 
the testator to accept the 'dominance and influence of another' 
rather than follow his or her own wishes."  Id. at 303 (quoting 
Haynes, 87 N.J. at 176).  The undue influence must exist at the 
time that the will was executed. 

Laury at * 7. 

The Appellate Division then addressed the standards for a presumption of undue 
influence:  if the will benefits one who stood in a confidential relationship to the testator and if 
there are additional suspicious circumstances, the burden shifts to the party who stood in that 
relationship to the testator. 

The Appellate Division noted that the trial judge court found that decedent and Michelle 
shared an “aunt and nephew relationship” but not a confidential relationship.  The appellate 
court also found that there was nothing suspicious about the timing or circumstances of 
decedent’s execution of his will.  The judge noted that decedent was battling cancer and 
appropriately made estate plans.  For those reasons, the Appellate Division affirmed the 
trial court’s rulings.  

In re Estate of Counselman, Docket No. A-1456-21, 2023 WL 4229279 (N.J. Super. 
App. Div. Jun. 28, 2023) 

This decision focused on whether summary disposition was proper in a will contest 
rooted in a writing intended as a will. 

The decedent, Elizabeth Counselman (“Counselman”), left an estate valued at more than 
$4 million.  Plaintiff Carl Oxholm III (“Oxholm”) sought probate of an unsigned will under 
which he was named executor and a beneficiary.   
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In October 2020, Counselman suffered from cancer.  She was not married and had no 
children.  She contacted a New York attorney to discuss preparing a new will.  Counselman 
initially wanted the new will to leave 80 percent of her estate to her cousins and 20 percent to 
nine charities; however, she later settled on 70 percent to her cousins and 30 percent to the 
charities. 

Around the same time, Counselman submitted to a mental status examination.  The 
doctors opined that Counselman had mild cognitive decline and recommended that her financial 
matters should be monitored closely because she appeared to be vulnerable to exploitation. 

On May 19, 2021, Counselman’s attorney provided Counselman with a draft of her new 
will.  Counselman allegedly advised him that she was satisfied with its contents, and they 
scheduled a will signing for June 9, 2021.  On that date, the attorney met with Counselman and 
the proposed witness to the signing, but Counselman was too weak to sign the will.  The attorney 
met with Counselman on June 16, 2021, but again she was too weak to sign the will.  

Counselman died three days later without signing the will. 

Counselman executed her first will in 2010, which she updated in 2013 and 2017.  Under 
her 2013 will, Counselman left approximately two-thirds (2/3) of her estate to 10 cousins, 
including Oxholm, and the other third to six charities.  Counselman removed her cousins 
completely in her 2017 will and left the entire estate to certain charities (“Charities”).  If the 
unsigned 2021 will was deemed unacceptable for probate, it appeared that the 2017 will would 
be probated. 

Oxholm was the sole executor of the unsigned 2021 will, whereas the 2017 will 
designated him co-executor with the Glenmede Trust Company (“Glenmede”) and another 
individual.  Both the 2010 and 2013 wills designated Oxholm as co-executor with Glenmede. 

In September 2021, Oxholm filed a complaint to probate Counselman’s unsigned 2021 
will.  The application was opposed by the Charities, the New Jersey Attorney General (as a 
representative of the charitable interests), and Glenmede.   

The trial court recognized that the unsigned 2021 will did not satisfy the formal 
requirements of N.J.S.A. § 3B:3-2.  However, it determined that Counselman intended the 
document to be her last will and testament and admitted it to probate under N.J.S.A. § 3B:3-3. 
The trial court determined that Oxholm established by clear and convincing evidence that 
Counselman reviewed the unsigned will and gave her final assent to it.  Finally, the judge 
concluded that, although a confidential relationship existed between Oxholm and Counselman, 
there were no suspicious circumstances to support a finding of his undue influence on her 
decision to change her estate planning.  The trial judge granted the application in a summary 
manner.   

The Charities and the Attorney General appealed.  They argued that the trial court erred 
in summarily granting the application and denying their request for discovery to resolve genuine 
disputes of material fact concerning whether Counselman (1) had the requisite testamentary 
capacity to direct preparation of the unsigned 2021 will; (2) was unduly influenced to direct 
preparation of the unsigned 2021 will; and (3) intended the unsigned 2021 will to be her last will 
and testament. 
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The Appellate Division reversed and remanded, finding that the trial court erred in 
granting summary relief without first allowing discovery as requested by the Charities and the 
State because genuine disputes of material facts existed concerning Counselman’s testamentary 
capacity to create a new will and the potential undue influence on Counselman’s purported 
decision to distribute less of her estate to the Charities. 

The Appellate Division explained: 

As we expressed in Macool, the record contains no clear and 
convincing evidence from which a court ruling on summary 
disposition could conclude that Counselman “confer[red] with 
counsel after reviewing the document to clear up any ambiguity, 
modify any provision, or express . . . final assent.”  416 N.J. Super. 
at 309; see also In re Purrazzella, 134 N.J. 228, 240 (1993) 
(recognizing that a court must possess “a firm belief or conviction 
as to the truth of the allegations sought to be established” to satisfy 
the clear and convincing standard) (quoting Aiello v. Knoll Golf 
Club, 64 N.J. Super. 156, 162 (App. Div. 1960)). This is unlike the 
situation in In re Estate of Ehrlich, 427 N.J. Super. 64, 74-75 (App. 
Div. 2012), where the unsigned will was prepared and reviewed by 
the testator -- a trusts and estates attorney -- who gave final assent 
to the will through a handwritten notation stating he sent the 
original to the executor and trustee of his estate, and “in the years 
following the drafting of this document . . . repeatedly orally 
acknowledged and confirmed the dispositionary contents therein to 
those closest to him in life.” 

Id. at 9-10. 

Moreover, Counselman’s mental examinations evinced concerns about her cognitive 
decline and her ability to make financial decisions.  

In the Matter of the Estate of Rose Zampino, Docket No. A-3408-21, 2023 WL 4672316 
(N.J. Super. App. Div. Jul. 21, 2023) 

Cynthia Kaighn (“Cynthia”) was a former foster child of Rose Zampino (“Rose” or 
“decedent”).  Cynthia moved into Rose’s home in 2014 and cared for Rose until Rose’s death in 
August 2021.   

Rose’s last will was executed on April 17, 2015.  The will was self-proving and was 
admitted to probate.  There was no devise to Cynthia.  Cynthia refused to leave Rose’s home, 
and the estate filed an action for ejectment.    

Cynthia then filed a two-count complaint in the Probate Part.  In Count One, Cynthia 
alleged that she was Rose’s sole caretaker during the seven years that Cynthia resided at Rose’s 
home.  Cynthia alleged that she and Rose had a verbal agreement whereby Cynthia would move 
in and care for Rose, and that Rose would pay Cynthia $1,000 per week.  Cynthia sought 
damages of $376,000 for breach of the alleged verbal contract.   
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Count Two sought to invalidate the 2015 will.  The will challenge was supported only by 
Cynthia’s allegation that the will was not signed by Rose and did not reflect her wishes. 

The parties filed dispositive cross-motions.  Cynthia moved for summary judgment to set 
aside the 2015 will and to enforce the terms of the alleged verbal contract.  The estate cross-
moved to dismiss both counts of Cynthia’s complaint. 

The trial court found that Cynthia had presented no credible evidence of an agreement 
between Cynthia and Rose.  The court dismissed the breach of contract claim and ordered 
Cynthia to vacate Rose’s home.    

The trial court next considered Cynthia’s argument that Rose’s signature on the 2015 will 
was forged.  Rose’s niece, Guston, certified that, based on her conversations with Rose, Guston 
thought the will accurately represented Rose’s wishes and that Rose was not forced to sign the 
will.  The estate also presented certifications from the scrivener and the two employees of his 
office who were witnesses to the will.  Each certified that Rose was a client of the scrivener, that 
Rose had had other estate planning documents prepared and witnessed by the firm, and that Rose 
signed the 2015 will voluntarily and knowingly. 

However, the court did not grant the estate’s motion to dismiss the will challenge, but 
instead gave Cynthia 45 days to obtain a handwriting expert’s opinion regarding the authenticity 
of Rose’s signature. 

Cynthia retained a handwriting expert, Baggett, who issued a two-page report which the 
trial court found to be a net opinion.  Giving weight to the certifications of the scrivener, the two 
witnesses, and Guston, the court granted the estate’s motion to dismiss Cynthia’s will contest.  

Cynthia appealed the dismissal of each of her two counts.  The estate did not file a 
responsive brief.  The Appellate Division affirmed, noting “An appellate court reviews de novo 
the trial court’s determination of a motion to dismiss under R. 4:6-2(e).”  Dimitrakopoulos v. 
Borrus, Goldin, Foley, Vignuolo, Hyman and Stahl, P.C., 237 N.J. 91, 108 (2019) (citing Stop & 
Shop Super Market Co., LLC v. County of Bergen, 450 N.J. Super. 286, 290 (App. Div. 2017)).  
We conduct a de novo review of an order granting a summary judgment motion, Gilbert v. 
Stewart, 247 N.J. 421, 442 (2021), applying “the same standard as the trial court under R. 4:46-
2(c),” State v. Perini Corp., 221 N.J. 412, 425 (2015).  Zampino, supra, at *2. 

The appellate court cited R. 4:46-2(c), which provides, “The judgment or order sought 
shall be rendered forthwith if the pleadings, depositions, answers to interrogatories and 
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 
any material fact challenged and that the moving party is entitled to a judgment or order as a 
matter of law.  An issue of fact is genuine only if, considering the burden of persuasion at trial, 
the evidence submitted by the parties on the motion, together with all legitimate inferences 
therefrom favoring the non-moving party, would require a submission of the issue to the trier of 
fact.” 

The court affirmed, noting, “Our de novo review of the entire record supports the trial 
court’s findings of fact and conclusions of law.  The evidence was so one-sided that dismissal of 
Cynthia’s breach of contract claim and the grant of summary judgment for the estate on the will 
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contest was appropriate.”  Zampino, supra, at *2 (citing Brill v. Guardian Life Ins. Co. of Am., 
142 N.J. 520, 533 (1995)).  

In re Estate of Mark A. Rayner, Docket No. A-2619-20 (N.J. Super. App. Div. Nov. 9, 
2023) 

This matter concerns a will contest between Carol Petty, the decedent’s sister, and 
Colleen Kelly-Rayner, the decedent’s widow.  Carol appealed three orders entered by the trial 
court:  (1) granting summary judgment in favor of Colleen that awarded her the intestate estate, 
under the pre-marital will statute (N.J.S.A. § 3B:5-15), and appointed Colleen as administrator of 
her late husband’s estate; (2) finding the omitted children statute (N.J.S.A. § 3B:5-16) applicable 
to the decedent’s two after-adopted children if Colleen were not the surviving spouse under pre-
marital statute; and (3) denying Carol her application for counsel fees and costs. 

Notably, the first two rulings barred Carol from recovering from her late brother’s estate 
under either statute.  Instead, Colleen was awarded the decedent’s entire intestate estate and 
appointed administrator of the estate. 

The appellate court reversed the three orders and remanded with instruction that the trial 
court hold a plenary hearing.  In particular, the Appellate Division reversed the summary 
judgment, finding that genuine issues of material fact existed which precluded the entry of 
summary judgment as a matter of law under R. 4:46-2(c).  

The facts of the case were complex.  On January 31, 1989, the decedent executed the 
subject will (“1989 Will”).  Carol was named as the executor and sole heir of her brother’s 
estate.  She was the decedent’s only living relative at the time. 

In 2004, Carol and her brother had relationship problems which lasted to around 2014. 
Their disagreement concerned distribution of monies from a relative’s estate.  Litigation was 
threatened by the decedent against Carol but was ultimately avoided when Carol conveyed a 
rental property to the decedent.  While the two reconciled on the inheritance issue, difficulties 
arose between them later stemming from the decedent’s alcoholism. 

In 2007, the decedent married Colleen.  They had met in 2003. Colleen and the decedent 
lived together at the decedent’s Farmingdale home, which was purchased by the decedent prior 
to the marriage and was titled solely in his name.  

In September 2009, Colleen and the decedent adopted a set of twins with special needs. 

The decedent never updated his 1989 Will. 

Between 2014 and 2019, the decedent sent a series of messages regarding his estate plan, 
many of which were contradictory.  Some examples including the following: 

• In 2014, in at least one message, he indicated that it was his intention to divide his estate 
between his sister and wife.  

• In or about February 2015, after serious marital issues arose and Colleen had moved out 
of the Farmingdale home, the decedent wrote to Carol:  “I think [Colleen] is still pissed 
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because she is not in my will, no[ne] of them are.  I believe the Rayner money stays with 
the Rayners.” 

• In June 2015, the decedent named Colleen and his two children as beneficiaries on his 
employer provided life insurance policy and Colleen was named as the sole beneficiary 
of his 401(k) plan. 

• In 2017, after Colleen and the decedent reconciled their marital differences and dismissed 
a pending divorce complaint, the decedent emailed Colleen:  “I love you Colleen and our 
wonderful children . . . .  They will be [heirs] to my estate.  My kids will always be 
protected.” 

• In 2019, the decedent emailed his sister, stating, “If anything happens to me you must 
come home and handle the Rayner estate.  [One] million dollars at your fingertips.” 

• In May 2019, one month before the decedent’s death, he entered into a written agreement 
with Colleen, which memorialized that they were living separate and apart. 

The decedent died on June 3, 2019.  

Colleen filed a caveat objecting to the probate of the decedent’s 1989 Will and for relief 
under the pre-marital will statute (N.J.S.A. § 3B:5-15).  

In response, Carol filed a verified complaint seeking to vacate Colleen’s caveat, declare 
the pre-marital will statute and elective share statute (N.J.S.A. § 3B:8-1 et seq.) inapplicable, and 
appoint Carol as executor.  Carol also sought counsel fees.  Colleen, in turn, filed a verified 
answer and counterclaim seeking, among other relief, her intestate share under the pre-marital 
will statute. 

As to the assets at stake, following the decedent’s death Carol received approximately 
$175,314 in non-probate assets from the decedent’s life insurance policy and 401(k) plan.  The 
total estimated value of the estate was disputed.  Carol maintained the estate was worth 
$850,000, and Colleen contended that it was worth only $350,000.  The estate was primarily 
comprised of real property for which the parties did not obtain any appraisals. 

The appeals court agreed with Carol and found that the trial court made factual findings 
on critical issues on a disputed record.  

The Appellate Division first analyzed the doctrine of probable intent and, ultimately, 
turned its attention to the third subsection of the pre-marital will statute, which provides:  “(3) 
the testator provided for the spouse or domestic partner by transfer outside the will and the intent 
that the transfer will be in lieu of a testamentary provision is shown by the testator’s statements 
or is reasonably inferred from the amount of the transfer or other evidence” (emphasis added). 

The court determined that the trial court did not analyze whether the terms of the 
decedent’s 1989 Will remained his testamentary intent throughout the remainder of his life and 
instead “impos[ed] a personal sense of fairness on the situation as it came to pass.  It seemed 
unfair to the court that defendant be left without sufficient financial means to support the 
children.”  Id. at p. 27. 
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Therefore, the appellate court reversed and remanded the three orders of the trial court, 
including as to attorneys’ fees and costs, with instructions to the trial court.  Specifically, after 
analyzing the doctrine of probable intent, the pre-marital will statute, and the omitted children 
statute, the trial judge must then determine the value of the decedent’s estate net of liabilities. 
After this calculation, the court was advised to compare the net value of the estate with the total 
amount of non-probate assets Colleen received; this calculation and analysis is a prerequisite to 
determining the contested issues of fact presented in this will contest. 

Carol did not challenge the trial court’s finding that the omitted children statute would 
have applied if the pre-marital statute did not. The appellate court directed the trial court “to 
address whether the Omitted Children Statute applies under the circumstances of the case 
following the plenary hearing and proofs adduced at the hearing.”  Id. at p. 30. 

In sum, the Appellate Division determined the trial court “improvidently granted” 
summary judgment by resolving “critical factual questions on a disputed and incomplete record.” 
Id. at p. 28. 

In re Estate of Seto, 2024 WL 537811 (N.J. Super. App. Div. Feb. 12, 2024)  

This case involved an assortment of claims between siblings as to undue influence and 
other impropriety in both a lifetime transfer of real estate and their mother’s last will.   

Ngan Lau Kwan Seto (“decedent”) had four children:  Peter; Steven; Nancy; and Lisa.  
The litigation arose mainly between Peter and Steven.  

Real Estate Transfer 

In 1980, the decedent purchased real property in Woodside, New York (the “Woodside 
property”).  In 1985, she transferred the Woodside property from herself to herself, Peter, and 
Steven as joint tenants with a right of survivorship. 

In 1988, the decedent, Peter, and Steven purchased real property in South Plainfield (the 
“South Plainfield property”) as co-owners.  In 1993, the decedent and Steven transferred their 
interest in the South Plainfield property to Peter and his spouse.  According to Steven, the 
transfer to Peter was pursuant to an agreement in which he would release his interest in the South 
Plainfield property in exchange for Peter’s release of his interest in the Woodside property. 

In 1995, as part of a refinancing transaction on the Woodside property sought by the 
decedent and Steven, a mortgage lender required that Peter be removed as a joint tenant with a 
right of survivorship.  Steven conceded that unless Peter agreed to the change in ownership, he 
and the decedent would have been unable to refinance the mortgage. 

Steven identified and retained an attorney to prepare a deed transferring ownership of the 
Woodside property from the decedent, Peter, and Steven to the decedent and Steven.  

The decedent, Peter, Steven, the attorney retained by Steven, and a notary public were in 
attendance when the deed was executed by the decedent, Peter, and Steven.  The face of the deed 
in the record plainly transfers the Woodside property to the decedent and Steven as tenants in 
common.  The deed did not include language regarding a joint tenancy with a right of 
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survivorship.  The deed had handwriting identifying the parties to the transaction. Steven 
admitted that his signature on the 1995 deed was real and that he was present when the decedent 
signed the deed.  Steven paid the attorney for preparing the deed. 

The Last Will 

On August 4, 2010, the decedent executed a last will and testament prepared for her by an 
attorney in New York City.  Article Four of the will provided that “my entire interest (that being 
50% of the overall) in the [Woodside property] be devised and bequeathed to my eldest son Peter 
. . . .”  Article Five of the will provided that if she had been predeceased by Peter, she devised 
and bequeathed her interest in the Woodside property to Peter’s children.  The will did not 
specifically address any other assets. 

On May 28, 2019, the decedent died.  She was then a resident of Middlesex County, New 
Jersey.  She was survived by her children.  

Litigation at Trial Level  

After Peter submitted the will to probate, Steven filed a verified complaint in the 
Chancery Division.  He alleged:  (1) the will was invalid because it was the product of undue 
influence by Peter; and (2) the decedent’s estate did not include an interest in the Woodside 
property because the 1995 deed purporting to transfer the parcel to the decedent and Steven as 
tenants in common was fraudulent.  Steven alleged it was the intention of the decedent, Peter, 
and Steven that the 1995 transfer of the Woodside property would be from the decedent, Peter, 
and Steven as joint tenants with a right of survivorship to the decedent and Steven as joint 
tenants with a right of survivorship. 

Steven alleged that Peter maintained a confidential relationship with the decedent, who 
spoke limited English and did not complete elementary school in her native China. According to 
the complaint, Peter convinced the decedent to meet with an attorney for the purpose of drafting 
the will.  Steven alleged that Peter secretly communicated with the attorney and directed him to 
include provisions in the will transferring the decedent’s purported interest in the Woodside 
property to Peter or his children without the decedent’s knowledge or consent. 

Steven also alleged the circumstances surrounding the execution of decedent’s will were 
suspicious on numerous grounds.   

According to the complaint, at the time the decedent, Peter, and Steven executed the 1995 
deed, it contained a typewritten passage identifying the decedent and Steven as receiving the 
property as joint tenants with a right of survivorship.  He alleged that “[s]ometime after decedent 
and [Steven] executed the [1995 deed], and without providing any notice to decedent or [Steven], 
Peter . . . caused the [d]eed to be altered to white out the provision identifying decedent and 
[Steven] as ‘joint tenants with right of survivorship’ and replace it with a handwritten provision 
which made no[] reference to any right of survivorship.”  Id. at *2.  Steven alleged Peter 
thereafter caused the altered deed to be recorded.   

Steven sought an order declaring the will null and void, declaring that the Woodside 
property was not part of decedent’s estate and belonged solely to him as the surviving joint 
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tenant, appointing him personal representative of the estate, and awarding him attorney’s fees 
and costs. 

Peter’s counsel sent Steven’s counsel a letter pursuant to R. 1:4-8, notifying him that 
Steven’s claims were frivolous and demanding withdrawal of the verified complaint.  

After discovery, Peter moved for summary judgment.  He denied ever having seen the 
decedent’s will or being aware of its contents prior to her death.  Peter also denied having known 
of or spoken to the attorney who prepared the will.  Peter certified that pursuant to Chinese 
tradition, which the decedent followed closely, a mother leaves her estate to her male heirs and 
that because he was her only child with grandsons, it would have been logical to his mother to 
leave her only valuable asset to him and, if he died before her, to his sons.  He certified that in 
2010, his mother was strong-willed, independent, and of sound mind, and could have taken a 
train into New York City to retain an attorney to execute her will without her children knowing 
or being concerned for her safety. He noted that decedent lived with Steven for approximately 
eight years before and nine years after the will was executed. 

Peter also denied altering or causing the alteration of the 1995 deed and certified that he 
was not involved with its recording.  During discovery, Steven could not produce a copy of the 
1995 deed that he signed.  He admitted that he has never seen the 1995 deed with white-out in or 
on it in any form.  He also admitted that he never observed anyone white-out any provision of 
the deed.  Steven admitted that he did “not have any proof” that the notary public applied white-
out to any portion of the 1995 deed without the parties’ consent. 

The notary testified at his deposition that he witnessed the decedent, Peter, and Steven 
sign the 1995 deed, and that handwritten notations on the deed were placed there by him at the 
direction of the lenders with the approval of the parties to the transaction.  The notary confirmed 
that he maintained control of the fully-executed deed, not allowing any changes to the document, 
until he delivered it to the title company to be recorded. 

Discovery also revealed that subsequent to the recording of the 1995 deed, Steven used 
the Woodside property as collateral for another loan.  He did not, however, raise any concerns at 
that time about the terms of the 1995 deed or suggest that he and the decedent owned the 
property as joint tenants with a right of survivorship. 

In opposition to Peter’s motion, Steven relied on the allegations in the complaint with 
respect to the alleged confidential relationship and pointed out that the decedent’s will was 
discovered in Peter’s safe deposit box, even though he denied having been aware of the will.  In 
addition, Steven argued that he would present the testimony of an expert forensic document 
examiner who would opine that the 1995 deed was altered with white-out.  That expert, however, 
admitted that she never viewed the original deed and formed her opinion based on a photocopy 
of the deed. 

The trial court granted Peter’s motion for summary judgment.  The court found there was 
no dispute of material fact with respect to the absence of a confidential relationship between the 
decedent and Peter.  The court further found that Steven produced no evidence suggesting that in 
2010 the decedent was not of sound mind, could not decide with respect to the disposition of her 
property, or was dependent on Peter.  The trial judge concluded that the familial relationship 
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between Peter and the decedent was insufficient to create a confidential relationship.  The court 
noted that the decedent lived with Steven for eight years prior and nine years after executing the 
will. 

The court also found that Steven’s allegations with respect to Peter’s participation in the 
drafting of the will or the formulation of its contents were mere speculation.    

The court also found no genuine issue of material fact with respect to the validity of the 
1995 deed granting Steven an interest as a tenant in common in the Woodside property.  In 
addition, the court concluded that Steven produced insufficient proof to establish that the 
decedent and he intended the 1995 deed to covey the property to themselves as joint tenants with 
the right of survivorship.  The court noted that decedent’s 2010 will conveyed her interest in the 
Woodside property, which establishes that she believed she owned the property with Steven as 
tenants in common.  

Peter thereafter moved for attorney’s fees and costs pursuant to R. 1:4-8 and N.J.S.A. § 
2A:15-59.  Steven opposed the motion. 

The court denied Peter’s motion, finding it was reasonable for Steven to question the 
1995 deed given the handwritten notes on the deed, the family history, and the history of the two 
properties.  However, based on discovery, including the deposition of the notary, the court was 
satisfied that there were no issues of material fact as to the validity of the 1995 deed.  The court 
ruled instead that the estate would pay the attorney’s fees and costs incurred by both Peter and 
Steven. 

Peter thereafter moved for partial reconsideration.  He argued that the trial court erred 
when it ordered that the estate bear the attorney’s fees and costs incurred by Steven, as Steven 
did not request such relief.  In addition, he argued that because the estate was of limited value, 
charging the estate for Steven’s attorney’s fees and costs would effectively deplete Peter’s 
inheritance.  Steven cross-moved for an order charging the estate for his attorney’s fees and 
costs. 

The trial court granted Peter’s motion for partial reconsideration and denied Steven’s 
cross-motion.  The court vacated the prior order to the extent it directed the estate be charged for 
either party’s attorney’s fees and costs.  The court stated that when it ordered Steven’s attorneys’ 
fees to be paid out of the estate, it did not consider that the Woodside property was essentially 
the estate’s sole asset, and thus, that such order would result in Peter having to pay for both his 
and Steven’s attorneys’ fees.  The court denied Steven’s cross-motion for the same reasons. 

The Appeal 

Steven appealed on several grounds, arguing that the trial court erred by not viewing the 
evidence proffered in support of Peter’s summary judgment motion in a light most favorable to 
Steven.  Steven also argued that the trial court abused its discretion when it denied his 
application to charge the estate for the attorney’s fees and costs he incurred. 

The Appellate Division began by reviewing the standards for summary judgment: 

Our Supreme Court has cautioned that summary judgment 
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ordinarily should not be granted where an action depends on a 
determination of a person’s state of mind, including claims of 
fraud or duress.  Lombardi v. Masso, 207 N.J. 517, 544 (2011) 
(quotations omitted); see also Ruvolo v. Am. Casualty Co., 39 N.J. 
490, 500 (1963) (stating that a court should hesitate to grant 
summary judgment when it must “resolve questions of intent and 
mental capacity”); Marte v. Oliveras, 378 N.J. Super. 261, 276 
(App. Div. 2005) (stating that factual issues related to alleged 
undue influence are not susceptible to resolution on motion for 
judgment). 

On the other hand, if the court determines there is no genuine issue 
of material fact, the court is not precluded from granting summary 
judgment, notwithstanding issues involving state of mind.  Fiedler 
v. Stonack, 141 N.J. 101, 129 (1955); Bower v. The Estaugh, 146 
N.J. Super. 116, 121 (App. Div. 1977) (affirming grant of 
summary judgment where court discerns “no evidence of undue 
influence”).  Also, “when the evidence is so one-sided that one 
party must prevail as a matter of law, the trial court should not 
hesitate to grant summary judgment.”  Brill v. Guardian Life Ins. 
Co., 142 N.J. 520, 540 (1995) (quotations omitted). 

Id. at *5. 

The Appellate Division also surveyed the standards for undue influence: 

When the validity of a will is challenged, it is generally presumed 
that “the testator was of sound mind and competent when he 
executed the will.”  Gellert v. Livingston, 5 N.J. 65, 71 (1950). 
However, “[i]f a will is tainted by ‘undue influence,’ it may be 
overturned.”  Haynes v. First Nat’l Bank of N.J., 87 N.J. 163, 176 
(1981).  “Undue influence has been defined as mental, moral or 
physical exertion which has destroyed the free agency of a testator 
by preventing the testator from following the dictates of his own 
mind and will and accepting instead the domination and influence 
of another.”  Ibid. (quotation omitted). 

Ordinarily, the opponent of a will bears the burden to prove undue 
influence.  In re Rittenhouse’s Will, 19 N.J. 375, 378 (1955). 
However, certain circumstances may create a presumption of 
undue influence, shifting the burden of proof to the will’s 
proponent.  Id. at 379.  This occurs when two conditions are met:  
first, “the will benefits one who stood in a confidential relationship 
with the testatrix”; and second, “there are additional circumstances 
of a suspicious character present which require explanation.”  Id. at 
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378-79.  The opponent of the will must prove a confidential 
relationship by a preponderance of the evidence.  Est. of Ostlund v. 
Ostlund, 391 N.J. Super. 390, 402 (App. Div. 2007). 

Id.  

As to whether a confidential relationship arises between a parent and child, the appellate 
court noted that courts have recognized such a relationship as among the most natural of 
confidential relationships; however, the mere existence of family ties does not create a 
confidential relationship.  The court must still examine the relationship to ascertain whether there 
is dominance of one party over the other, or inequality of dealing.  

The Appellate Division agreed with the trial court’s conclusion that the evidence 
presented in support of Peter’s motion for summary judgment, even when viewed in a light most 
favorable to Steven, did not raise a genuine issue of material fact with respect to the validity of 
the will.  

As to the 1995 deed, the Appellate Division also agreed with the trial court.  It noted that, 
by statute, a joint tenancy is created by express language in the document transferring ownership.  
N.J.S.A. § 46:3-17.  For a tenancy in common, the death of one tenant does not give the other 
tenant the right to the whole. 

The appeals court explained that Steven did not dispute these legal principles.  He argued 
that he had raised a genuine issue of material fact regarding whether the 1995 deed contained 
language transferring the property to the decedent and him as joint tenants with a right of 
survivorship, which was nefariously removed by Peter or another unnamed person.  

The Appellate Division agreed with the trial court that Steven’s position was nothing 
more than speculation.  For example, the decedent’s will expressly bequeathed her interest in the 
Woodside property to Peter, establishing that she believed she owned the property with Steven as 
a tenant in common. 

Finally, the Appellate Division addressed counsel fees and costs.  It found no abuse of 
discretion in the trial court’s denial of Steven’s fee application in light of his failure to secure any 
relief and the relatively small value of the estate.  As the trial court noted, charging the estate for 
the attorney fees and costs of both parties would effectively deprive Peter of his inheritance. 
While Steven’s claims may not have been frivolous, that alone does not mandate that he be 
awarded attorney’s fees and costs against the estate. 

In re Estate of David K.T. Chao, Docket No. A-3475-21, 2024 WL 791201 (N.J. Super. 
App. Div. Feb. 27, 2024) 

This matter concerns Daniel T. Chao’s appeal of an order admitting the will of his father, 
David K.T. Chao’s (“Decedent”), to probate and dismissing his complaint.  

On November 21, 2018, the Decedent died, survived by his wife, Irene, and three sons: 
Christopher (respondent), Daniel (petitioner), and Mark.  Decedent left a last will and testament 
dated January 17, 2018 (“Will”). 
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The Will nominated Christopher as executor and provided Irene with the minimum 
statutory elective share.  The residue of the estate was devised to Christopher and Mark in equal 
shares.  Daniel was not provided for under the Will and filed a Verified Complaint challenging 
its admission to probate.  He claimed that the Will was the product of undue influence by 
Christopher and that the Decedent lack testamentary capacity to execute the Will.  In addition, 
Daniel challenged Christopher’s administration of the estate. 

The matter proceeded to trial where the court ruled in Christopher’s favor, finding that 
Daniel failed to sustain his burden of establishing decedent was either subject to undue influence 
by Christopher or lacked sufficient testamentary capacity to execute the Will.  Thereafter, Daniel 
appealed. 

The appellate court closely examined the key facts adduced at trial: 

• In 2013, the Decedent contacted Daniel, who was then living in China, and requested 
that he return to his home in Parsippany, New Jersey to assist with providing care for 
both Irene, who suffered from dementia, and Mark, who is developmentally disabled. 

• Shortly thereafter, Daniel acceded, returned, and moved into the Decedent’s home. 

• Daniel attested that in 2016 his father was becoming forgetful and was becoming 
violent. 

• Daniel further attested that the frequency of the Decedent’s violence against family 
members continued to increase from 2017 into 2018. 

• On January 16, 2018, the day before the Decedent executed the Will, Daniel filed a 
domestic violence complaint and application for temporary restraining order (TRO) 
against the Decedent alleging that the Decedent committed acts of domestic violence 
against Irene and Mark. 

• On the same date, Christopher testified that he contacted a law firm regarding the 
complaint and TRO. 

• On January 17, 2018, the court entered the domestic violence TRO against the 
Decedent and the Decedent was barred from his home and from having any contact or 
communications with Daniel, Irene, and Mark. 

• Christopher testified that the Decedent stated that he wanted Daniel out of both his 
life and his house. 

• On the same date (January 17, 2018), after the TRO was entered, the Decedent 
determined he wanted to create a new will and asked the same counsel that Daniel 
contacted (Miller) to prepare it.  

• Miller then drafted and finalized the Will for the Decedent’s execution that same day. 

• At the time the Will was being drawn up, the Decedent went to a police station and 
filed a criminal complaint against Daniel. 



 

47 
 

• The Will was witnessed by Miller, another attorney (Gilbert), and a notary public 
(Kuhl). 

• Miller, Gilbert, and Kuhl all testified as to the execution of the Will, including their 
independent observations and direct inquiries of the Decedent made prior to and 
during the execution of the Will. 

• Each confirmed the Decedent’s clear expressions of intention to exclude Daniel from 
the Will. 

In addition to above testimony, the trial court heard testimony from three experts:  Dr. 
Dang, Dr. Barnas, and Dr. Robinson.  First, Dr. Dang testified as to an evaluation of the 
Decedent he conducted nine days after the Will was executed.  He performed an evaluation for 
guardianship purposes, not for testamentary capacity purposes.  

Second, Dr. Barnas testified as to an evaluation of the Decedent that he conducted three 
months after execution of the Will.  The evaluation was also performed in connection with a 
guardianship proceeding.  Dr. Barnas opined that the Decedent was “forgetful, disoriented to 
location and month with fluctuating episodes of severe confusion with delusions and intense 
agitation and aggressive behavior.”  He further concluded that Decedent “most likely . . . had 
the[] same issues, symptoms, [and] impairments in January [2018] . . . .”  Id. at *12.  

Third, Dr. Robinson, a psychiatrist, never examined the Decedent but testified based on 
his review of the complaint and related medical records.  He concluded that the Decedent 
suffered “significant impaired functioning and cognitive status” that existed at the time of the 
Will execution.  The trial court accepted the opinions of all three medical experts.  However, in 
weighing the evidence it found credible and persuasive, the trial court ultimately found that 
Daniel failed to sustain his burden of establishing the Decedent was either subject to undue 
influence by Christopher or lacked sufficient testamentary capacity to execute the Will.  The 
court’s “acceptance” of the opinions of Dr. Barnas and Dr. Robinson formed the primary basis 
for Daniel’s subsequent appeal.  

On appeal, Daniel argued that the “only logical conclusion that flows from” acceptance 
of the medical experts’ conclusions as to lack of testamentary capacity was to invalidate the Will. 
Id. *15.  The appellate court disagreed.  It found that the trial court’s detailed findings supported 
its determination that Daniel failed to present clear and convincing evidence sufficient to 
overcome the presumption of the Decadent’s testamentary capacity.  

The Appellate Division highlighted the trial court’s findings as to the testimony of 
attorneys Miller and Gilbert as well as the notary public Kuhl “concerning decedent’s 
appearance, words, and actions on the day he decided he wanted a new will, asked for the will to 
be prepared, and executed the will in response to Daniel’s decision to obtain a TRO that ousted 
decedent form his home and preventing him from returning.”  Id. at *17.  

As to the contrary medical opinions, the appellate court emphasized the fact that Dr. 
Barnas did not begin to treat Decedent until about three months after the Will’s execution and 
that Dr. Robinson’s opinion was not based on any meeting or evaluation of the Decedent but 
rather was entirely based on his document review. 
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After analyzing the record, the Appellate Division affirmed the trial court’s ruling on 
testamentary capacity:  “in our view, the only fair reading of the court’s decision makes manifest 
the court simply found the testimony of the individuals who spent January 17, 2018, with 
decedent more credible, persuasive and compelling than the testimony of the doctors.”  Id. at 
*19. 

As to the undue influence claim, the appellate panel found that the trial court applied the 
incorrect legal standard and remanded the matter to the trial court for reconsideration.  The trial 
court was directed to apply the correct legal standard of proof (i.e., “preponderance of the 
evidence,” not “clear and convincing”) and make appropriate findings of fact. 

Lastly, the appellate court ruled on an evidentiary issue.  Daniel argued that the trial court 
improperly denied admission of video clips into evidence.  These clips purportedly showed the 
Decedent committing acts of domestic violence.  The court rejected this contention.  It found that 
the refusal to admit was proper because:  (1) Daniel failed to identify them as exhibits in 
accordance with a pretrial order; (2) Daniel testified at trial concerning numerous incidences of 
domestic violence (including those acts contained in the videos); and (3) trial testimony was 
unrebutted as to the Decedent’s instances of domestic violence committed against Irene and 
Mark.  The court held that any error was, therefore, harmless. 

In re Estate of Bardizbanian, Docket No. A-3370-21 (N.J. Super. App. Div. Mar. 5, 
2024) 

Siran Bardizbanian (“Decedent”) died on March 9, 2021.  Decedent’s daughter, Maggie, 
sought to reject the Decedent’s November 6, 2000 will (“2000 Will”), which disinherited her.  
The Decedent’s son, Gary, was a proponent of the 2000 Will, of which he was the named 
executor and primary beneficiary. 

The Decedent and her husband, Toros, moved to the United States from Syria in the 
1970s and, in 1991, opened a business.  Gary left college to work there. 

The Decedent and Toros used the same attorney (“Attorney”) to handle the family’s 
business dealings and an assortment of other legal matters, including estate planning.  The 
Attorney prepared wills for both the Decedent and Toros in 1994.  It was undisputed that Toros’s 
1994 will was properly witnessed and notarized.  Toros’s 1994 will expressly disinherited 
Maggie.  The Decedent also disinherited Maggie in her 1994 will.  Gary was not involved with 
any aspect of the creation or execution of the 1994 wills. 

Toros died on May 12, 2000.  Thereafter, Decedent met with the Attorney to revisit her 
estate plan, and stated that she wanted to leave everything to Gary and omit Maggie.  She 
eventually executed the 2000 Will.  Once again, Gary was not involved with any part of the 
creation or execution of the 2000 Will.  Siran’s friend (“Arous”) accompanied the Decedent to 
execute this document. 

After Decedent’s death on March 9, 2021, Gary located her 1994 and 2000 wills, as well 
as a handwritten letter to one of the Decedent’s grandsons stating that she was going to deprive 
Maggie of an inheritance.  The letter was written in Armenian, and Gary had it translated to 
English. 
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Decedent’s 1994 and 2000 wills were nearly identical.  Both disinherited Maggie.   

The primary dispute between Maggie and Gary concerned Decedent’s ability to 
communicate in English.  Maggie submitted certifications from herself, her children, Decedent’s 
niece, and a friend of the Decedent, primarily focused on the Decedent’s preference for speaking 
Armenian and choosing to not speak English in their presence.  Maggie averred that: (1) both the 
1994 and 2000 wills were fake because wills are not part of Armenian culture; (2) Gary exerted 
undue influence over the Decedent; and (3) the Decedent could not possibly have understood 
what she was signing because she did not learn any English during her lifetime.  Maggie also 
provided select medical records to support her claims, but they did not demonstrate any mental 
or physical decline such that Decedent would have been unable to execute a will. 

Gary submitted certifications from himself, the Decedent’s neighbors, her brother 
(“Alex”), and an extended family member.  Gary’s certification reaffirmed that he was 
completely uninvolved with the creation and execution of both the 1994 and 2000 wills.  Gary 
also pointed out that Maggie did not raise these concerns of potential incapacity and undue 
influence when Toros died in 2000.   

The other certifications in support of Gary’s position averred that the Decedent spoke and 
understood English because she lived in the United States for over 40 years.  Arous, the friend 
who accompanied the Decedent to the execution of the 2000 Will, testified that Decedent was 
able to communicate in English with the Attorney.  Decedent’s brother, Alex, certified that, 
while the Decedent was more comfortable speaking Armenian, she could speak English 
effectively when necessary.  Alex also testified as to what a doting son Gary was, to refute 
Maggie’s claims of undue influence. 

The trial court found no evidence of a confidential relationship between Gary and the 
Decedent and did not recognize any suspicious circumstances to create a presumption of undue 
influence.  Similarly, the trial court found the record devoid of evidence of lack of testamentary 
capacity and rather found that the Decedent made her donative intent clear, which does not 
require a precise understanding of every clause in the will.  Maggie also never challenged 
Toros’s 1994 will, which was nearly identical to Decedent’s 1994 will, because Toros did not 
speak English.  Finally, the trial court rejected Maggie’s assertions that the Decedent’s signature 
was not her own, based on McGlade’s testimony and that of the other witnesses to the 2000 Will.  
Gary’s motion for summary judgment was granted. 

The Appellate Division agreed with the trial court’s assessments in its entirety in a per 
curiam opinion.  The Appellate Division determined that the trial court had ample evidence to 
support Decedent’s donative intent to disinherit Maggie in the 2000 Will and that she sufficiently 
understood English.  Further, Maggie failed to satisfy her burden of proof that the Decedent 
lacked testamentary capacity by clear and convincing evidence and provided zero evidence of 
undue influence by Gary.  Accordingly, the Appellate Division affirmed the granting of Gary’s 
motion for summary judgment. 

In the Matter of Estate of Heinecke, Docket No. A-3604-21, 2024 WL 1125186 (N.J. 
Super. App. Div. Mar. 15, 2024) 

This case centers around the modification of a will under the cy pres doctrine.   
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Barbara Heinecke (“Decedent”) died testate on April 9, 2021.  The relevant portion of her 
Last Will and Testament dated January 19, 2012 (“Will”) provided as follows: 

C.  I give [twenty-five percent] of my residuary estate (the THIRD SHARE) as follows: 

In equal shares to each of the following charitable tax-exempt organizations: 

i.  The American Humane Association ...; 

ii.  The New Jersey Society for the Prevention of Cruelty to Animals presently of 1119 
Livingston Avenue, New Brunswick, New Jersey 08901; 

iii.  The Christian Relief Services, ...; 

iv.  The International Relief Fund, ...; 

v.  The National Wildlife Federation, ...; 

[vi.]  The World Wildlife Federation, World Wildlife Fund, .... 

D.  I give [25 percent] of my residuary estate (the FOURTH SHARE) as follows: 

In equal shares to each of the following charitable tax-exempt organizations: 

b.  [sic] Family Service of Burlington County, ... and 

c.  The Elephant Sanctuary in Tennessee .... 

Id. at *1 (emphasis added). 

After the Decedent’s death, the co-executors of the Decedent ’s estate filed a complaint 
for advice and direction regarding the disposition of funds bequeathed to the New Jersey Society 
for the Prevention of Cruelty to Animals (“NJSPCA”) and the International Relief Fund (“IRF”).  
The co-executors alleged that both organizations were defunct and recommended that the court 
distribute their shares equally among the remaining charitable beneficiaries listed in the Will.     

The IRF did not participate in the litigation.  NJSPCA, Inc.1 appeared and filed a 
Certification of its counsel in lieu of an Answer.  Counsel for NJSPCA, Inc. attested that 
NJSPCA, Inc. was reincorporated in 2019 and all of the assets of the original entity – NJSPCA – 
were transferred to it, and further that NJSPCA, Inc. had a mission precisely consistent with that 
of the original entity except for the law enforcement component.  Counsel argued that NJSPCA, 
Inc. was the successor in interest to NJSPCA and that the court should apply the doctrine of cy 
pres to redirect the devise to the new entity – NJSPCA, Inc. 

The Attorney General – appearing in its role as protector of the public’s interest and 
charitable gifts – objected, citing numerous concerns and problems with the operation of 
NJSPCA, Inc. including, but not limited to, loss of its 501(c)(3) status for failing to file tax 

 
1
 As noted in the opinion, “NJSPCA” refers to the original entity, while “NJSPCA, Inc.” refers to the reincorporated entity.   
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returns for three consecutive years, untimely responses to calls reporting animal cruelty, 
inadequate recordkeeping about enforcement activities, a lack of funding, excessive spending on 
legal fees, and deficiencies with filing with the State Division of Consumer Affairs. 

The trial court heard oral argument.  The estate, echoing the arguments made by the 
Attorney General, highlighted its concerns about NJSPCA, Inc.’s financial circumstances, 
programs, and expenses.  In light of the issues raised by the estate and the Attorney General 
during oral argument, NJSPCA, Inc. requested additional time to respond, which the court 
granted.  Thereafter, NJSPCA, Inc. submitted various documents to support its position that the 
NJSPCA, Inc. was a legitimate charitable organization.  Specifically, counsel certified that that 
NJSPCA, Inc. was recognized by the State of New Jersey to be in good standing and current with 
required filings.  While admitting that the mission of the predecessor organization was primarily 
the advancement of animal welfare through investigation and enforcement of the animal cruelty 
laws, counsel attested that the work also included educating the public on issues related to animal 
welfare and cruelty. 

In response, the Attorney General filed two letter briefs opposing NJSPCA, Inc.’s 
application, stating that the documents provided had raised even more concerns.  The trial court 
then heard oral argument again and issued an Order granting the relief requested by the estate, 
with an accompanying written statement of reasons. 

The trial court, applying the cy pres doctrine, ordered that the devises designated for the 
IRF and the NJSPCA were to be distributed in equal shares among the other charitable 
beneficiaries named in paragraph six (c) of the Will and granted the estate’s request for counsel 
fees and costs.  The trial court found that a charitable intent was evident in the Will, pointing to: 
section (c) of paragraph six, that designated 25 percent of the residue to specific charities, with 
many having environmental conservation focuses; and section (d) which designated an additional 
25 percent to other named charities.  Because IRF appeared defunct and had not responded, the 
trial court found that the Decedent ’s gift to IRF had lapsed.  As to NJSPCA, Inc., counsel 
conceded that the original NJSPCA no longer existed and the question was whether the trial 
court should modify this specific bequest to be consistent with the Decedent’s charitable goals 
and, if so, whether NJSPCA, Inc. had demonstrated entitlement to these funds.  Accordingly, the 
trial court redirected the devises intended for IRF and the NJSPCA to the remaining charities 
designated by the Decedent. 

On appeal, the Appellate Division affirmed in part and remanded in part. 

The Appellate Division began its analysis with a review of the cy pres doctrine, as a 
judicial mechanism for the preservation of a charitable disposition when accomplishment of the 
gift becomes impossible, impractical or illegal: 

Where the donor manifests a ‘general charitable intent,’ rather than 
allow an impossible gift to fail, the court may redirect the funds ‘to 
a charitable purpose as nearly as possible to the [original] 
particular purpose.’  A ‘general charitable intent ... does not require 
an intention to benefit charity generally’ but ‘only a charitable 
purpose which is broader than the particular purpose the 
effectuation of which is impossible, impracticable or illegal.’ 
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Stated differently, the question is whether the donor would ‘have 
wanted the trust funds devoted to a like charitable purpose, or 
would he [or she] have wanted them withdrawn from charitable 
channels.’  The absence of any provision directing the devise 
revert to the estate or other heirs in the event of its failure may 
signify a general charitable intent. 

Id. at *15 (internal citations omitted). 

Affirming the trial court, the Appellate Division was satisfied with the determination that 
the devise to the NJSPCA became impossible and was supported by substantial evidence in the 
record.  The organization had been dissolved by statute and no longer existed.  While the 
NJSPCA, Inc. may have shared the same name with the original organization, at its core it was a 
fundamentally different organization that did not investigate animal welfare or enforce animal 
cruelty law.  The redistribution of the devise to NJSPCA, Inc. would be inconsistent with the 
Decedent’s expressed intent for all of the reasons expressed by the trial court.   

However, the Appellate Division found that the decision to redistribute the devise to the 
American Humane Association, the Christian Relief Services, the National Wildlife Federation, 
and the World Wildlife Federation/World Wildlife Fund was not appropriate.  Instead, the 
Appellate Division opined that the investigation and enforcement of animal cruelty law was 
important to the Decedent and consistent with her intent as reflected in her devise to the 
NJSPCA; therefore, the redirection of the funds allocated to the NJSPCA to entities without a 
similar purpose did not effectuate her intent.  Similarly, the appeals court found that although 
IRF did not participate in the trial proceedings, the Decedent’s gift to IRF was intended to 
empower women and children, and promote ethics throughout Africa and Iraq.  Redistribution to 
the designated animal wildlife and Christian relief charities did not appear to effectuate that 
purpose.  

Thus, on remand the Appellate Division directed the trial court to conduct further 
proceedings and make factual findings sufficient to effectuate the distribution of the devises to 
organizations with a mission as similar as possible to the Decedent’s particular purpose.  The 
Appellate Division instructed the trial court to “exhaustively explore charities and organizations 
to determine options that most closely resemble the NJSPCA’s and the IRF’s original purposes. 
and redirect the devises accordingly.”  Id. at *20.  

In the Matter of the Estate of Arthur James Reinitz, Jr., Docket No. MON-P-296-22, 
2024 BL 113643 (N.J. Super. Ch. Div. Apr. 1, 2024) 

Arthur James Reinitz, Jr. (“Arthur”) executed his last will on June 25, 2001.  Arthur 
married his sixth wife, Deborah Scully-Reinitz (“Deborah”), 12 years later, on September 9, 
2013.  Arthur died January 7, 2022, survived by Deborah.     

Arthur had a gross estate of approximately $1,000,000.  Arthur’s will divided the estate 
equally among Arthur’s four children and provided no devise for Deborah.  However, Deborah 
received a $200,000 life insurance benefit and $57,000 from two retirement accounts.    
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Deborah filed an action seeking judgment that she was an omitted spouse entitled to a 
share of the estate under N.J.S.A. § 3B:5-15(a).  The statute provides that, for wills executed on 
or after September 1, 1978, “If a testator’s surviving spouse married the testator after the testator 
executed the will, … the surviving spouse is entitled to receive … the share of the estate the 
surviving spouse would have received if the testator had died intestate.”   

The statute provides three exceptions:  (1) if it appears from the will or other evidence 
that the will was made in contemplation of testator’s marriage to the surviving spouse; (2) if the 
will expresses the intention that it is to be effective notwithstanding any subsequent marriage or 
domestic partnership; and (3) if the testator provided for the spouse or domestic partner by 
transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is 
shown by the testator’s statements or is reasonably inferred from the amount of the transfer or 
other evidence.  

The litigation focused on whether Deborah was barred from recovery by the third 
exception.   

The trial court first ruled that the omitted spouse had the burden of proving the 
occurrence of the marriage after the will’s execution and the omission of any testamentary 
disposition, but “… the burdens of introducing evidence and persuasion about the existence of 
one of the three statutory exceptions fall on the contestants.”  Id. at *2.  

The court next ruled that any party – be it Deborah or one of Arthurs’s children – offering 
an alleged oral statement of the testator relevant to intent must prove that allegation by clear and 
convincing evidence. 

Next, the court rejected Deborah’s argument that Arthur’s designation of Deborah as a 
life insurance beneficiary was not a transfer.  The court also rejected Deborah’s argument that 
Arthur’s creation of the two joint retirement accounts payable on Arthur’s death to Deborah were 
not transfers.   

Deborah had argued that naming someone as the beneficiary of a life insurance policy or 
creating a joint account with a right of survivorship is not a transfer because that act does not 
cause something to move from one place to another or ownership of some asset to go from one 
person to another.  The court ruled that the word “transfer” within N.J.S.A. § 3B:5-15(a) is used 
as a substitute for a testamentary provision and that naming someone as the beneficiary of a life 
insurance policy fits the statutory meaning of a transfer.  The court also ruled that Arthur’s 
creation or ownership of joint accounts, specifically the two retirement accounts that Deborah 
received when Arthur died, were transfers within the meaning of the statute. 

The court continued, “The mere fact that there were transfers, however, does not end our 
inquiry.  Arthur’s children were also required to prove that Arthur intended that these transfers 
be in lieu of a testamentary provision.   

The court noted that the statute provides that this intent may be shown by testator’s 
written or oral statements, or other evidence by which testator’s intent may be inferred from the 
amount of the transfer.  
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The parties stipulated that there was no evidence of any written statement of intent that 
these transfers be in lieu of a testamentary gift.  None of the witnesses offered testimony to 
suggest Arthur had explained the specifics of his estate plan, let alone that he determined to 
provide for Deborah only outside the will.  Deborah testified about discussions she had with 
Arthur on her birthdays or at Christmastime, and how, when Arthur asked what she wanted, she 
would reply that she wanted him to make a will, but that he refused.   

The court found all the witnesses “credible but largely unenlightening.”  The court 
concluded, through application of the clear and convincing standard, that the oral statements 
attributed to Arthur did not suggest that he intended to provide for Deborah outside his will. 

Next, the court turned to whether it could be “reasonably inferred” from all the evidence 
that the transfers outside the will were intended to be in lieu of a testamentary provision.   

Again, the value of Arthur’s estate was approximately $1,000,000.  Distribution under the 
will resulted in the four children receiving approximately $250,000 each.  The court noted that 
“…those shares are about the same as what Deborah received by the transfers outside the will.  
This strikes the court as more than just a coincidence.”  Id. at *6.  

The court concluded that, even under the clear and convincing standard, Arthur’s intent 
to provide the life insurance benefit and retirement accounts in lieu of a devise under his will 
could be reasonably inferred from the amount of the gifts.    

The court entered judgment dismissing Deborah’s complaint.  The children also asked the 
court to declare that Deborah should not be awarded her attorney’s fees.  The court left that issue 
open, directing any party requesting a fee award to present both a certification of services and a 
brief expressing the basis for such an award and on whom the burden to pay such fees should be 
imposed.   

In re Estate of Iannacco, Docket No. A-1674-22, 2024 WL 3153174 (N.J. Super. App. 
Div. Jun. 25, 2024) 

Maria Iannacco (“Decedent”) was married to Aldo Iannacco Sr. (Aldo Sr.).  They had 
two sons, plaintiff Francesco and defendant Aldo Jr.  Francesco had two children, and Aldo Jr. 
had two children, including defendant Bianca Martinelli (“Bianca”).   

In 1990, the Decedent and Aldo Sr. prepared reciprocal wills, dividing the marital estate 
in equal shares between their sons.  Aldo Sr. died in 2011.   

The Decedent died on January 18, 2021.  At the time of her death, Aldo Jr. was listed as 
the executor in a new will she executed on February 5, 2020 (“2020 Will”).  In the 2020 Will, the 
Decedent listed her sons and grandchildren as beneficiaries, with each grandchild receiving 
$25,000, Francesco receiving only $1, and Aldo Jr. receiving the rest of the estate.   

Francesco filed a complaint alleging that the 2020 Will was the product of undue 
influence by the defendants, Aldo Jr. and Bianca.  

Aldo Jr. and Bianca were primarily responsible for the care and supervision of the 
Decedent’s health and wellness.   
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Aldo Jr. testified that, beginning in 2019, the Decedent had complained about Francesco 
not calling her.  He also testified the Decedent told him that Francesco stopped talking to her 
after he demanded to be her executor and she refused.   

The attorney who prepared the 2020 Will testified about his meeting with the Decedent 
where she told him she wanted to exclude Francesco.  The Decedent stated she and Francesco 
had a falling out and she had been estranged from him for about three years.  The Decedent’s 
doctor testified she had told him she was upset about her relationship with Francesco and had 
problems trying to reach him.  Several other family members also testified to this effect, but the 
trial court found attorney and doctor testimonies to be the most credible because they were 
impartial third parties.  The trial court found that the 2020 Will was not the product of undue 
influence. 

The Appellate Division affirmed the trial court.  It determined that the trial court’s 
conclusions were supported by credible evidence and a correct interpretation of the law.  
Accordingly, the Appellate Division had no basis to reverse the trial court and rejected 
Francesco’s arguments that the trial court failed to recognize (1) a confidential relationship 
between the Decedent and Aldo Jr. and Bianca and (2) suspicious circumstances leading to the 
creation and execution of the 2020 Will.    

The Appellate Division found that the following facts did not rise to the level of 
suspicious circumstances:  the existence of a joint account between the defendants and the 
Decedent; Aldo Jr. driving the Decedent to an appointment with the drafting attorney; and that 
the Decedent executed a new will months after Bianca had moved into a second-floor apartment 
above the Decedent’s home.  The court reasoned that those three things, absent any suggestion of 
financial impropriety, did not outweigh the credible evidence showing that the Decedent had 
expressed concerns about her relationship with Francesco and wanted to change her will.  

In re Estate of Warnock, Docket No. A-0672-22, 2024 WL 3896920 (N.J. Super. App. 
Div. Aug. 22, 2024) 

This appeal affirmed summary judgment on a claim to invalidate a will. 

The plaintiff, Betty Ann Turkus, was the daughter of the decedent, Joseph Warnock.  The 
decedent left two wills. 

The 2006 will named his wife as the beneficiary.  In the event she predeceased him, the 
2006 will provided that the wife’s daughter from a previous marriage – DeAnna DeGraff -- 
would inherit the estate. 

In July 2017, the decedent executed a new last will, naming third parties as beneficiaries. 
However, in March 2018, the decedent was adjudicated incapacitated based on a doctor report 
prepared in March 2017, before the July 2017 will was executed. 

In the meantime, the decedent’s wife died in January 2018.  The decedent was 
predeceased by her and two adult children. 

The decedent passed away at the age of 93 on July 17, 2020.  Among his next of kin was 
his estranged daughter, plaintiff Betty Ann Turkus. 
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Turkus filed a verified complaint seeking a variety of relief, including:  (1) the revocation 
of the 2006 will; (2) the revocation of the 2017 will; and (3) the distribution of the estate under 
the laws of intestacy. 

DeGraff filed an answer contesting most of the relief sought by Turkus but concurred 
with the request to invalidate the 2017 will on the grounds of undue influence and lack of 
testamentary capacity.  DeGraff sought to admit the 2006 will to probate. 

After discovery, DeGraff moved for summary judgment to invalidate the 2017 will and to 
probate the 2006 will. 

In response to the summary judgment motion, Turkus filed a letter brief with no 
supporting affidavit, asserting the decedent had testamentary capacity when he executed the 
2017 will.  Turkus did not file a responding statement of statement of disputed material facts in 
accordance with Rule 4:46-2(b).  Moreover, her submissions were untimely, after the trial judge 
denied her request to adjourn the hearing date. 

In addition, Turkus’s counsel did not appear for the scheduled Zoom oral argument.  
After attempts to reach counsel by telephone and email were unsuccessful, the motion judge 
proceeded with oral argument.  Nonetheless, the trial judge considered the opposition.  
Following oral argument, the judge granted DeGraff’s motion for summary judgment, finding 
that the decedent lacked the testamentary capacity to execute the 2017 will.  Accordingly, the 
judge invalidated the 2017 will and directed the 2006 will be admitted to probate. 

Turkus moved unsuccessfully for reconsideration.  She then appealed. 

On appeal, Turkus argued that whether the decedent had testamentary capacity was a 
question of fact that must be determined at trial and not by summary judgment. 

The Appellate Division affirmed, noting that Turkus’s late opposition failed to comply 
with the procedural requirements of R. 4:46-2.  Accordingly, the facts set forth in DeGraff’s 
statement of material facts were properly deemed admitted by the motion judge pursuant to R. 
4:46-2(b). 

Further, the appeals court found that the trial judge considered competent evidence.  The 
appellate panel also noted that the decedent had been adjudicated incapacitated in March 2018, 
based on a report prepared in March 2017 – before the July 2017 Will was executed. 

Finally, the Appellate Division explained that, in opposing a motion for summary 
judgment, bare conclusions without factual support are insufficient. 

In opposing the summary judgment motion, Turkus did not submit competent evidential 
materials to support her contention that the decedent had the testamentary capacity to execute the 
2017 will.  Turkus’s bald assertion regarding testamentary capacity was insufficient to defeat 
summary judgment.  Therefore, there was no genuine factual dispute warranting a denial of the 
motion. 
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In re Estate of Vuong, Docket No. MON-P-459-19 (N.J. Super. Ch. Div. June 17, 
2025) 

The case involves the estates of Quy Dinh Vuong (“Peter”) and Nghia Thi Le, whose 
wills led to a dispute between their children, Chinh Minh Vuong (“Chinh”) and Thu M. Ngo 
(“Thu”).   

In particular, Peter’s will named Thu as executrix and directed that the residuary estate 
pass to Chinh, with an additional statement that Chinh would carry out Peter’s instructions for 
the care of Chinh’s mother, brothers, and sisters.  The trial court had to determine whether Peter 
intended to give all his property to Chinh outright or to create a trust for the benefit of the family. 

In an earlier ruling, the trial court found only the imposition of a moral obligation as 
evidenced by extrinsic factors such as Peter’s cultural beliefs, his communications, and a draft 
will prepared shortly before his death. 

Thu applied for reconsideration and argued that the judge erred by failing to recognize 
Peter’s probable intent to create a trust.  Reconsideration was granted, and it was determined that 
extrinsic evidence was required to determine Peter’s probable intent.  In re Estate of Vuong, 
Docket No. Mon-P459-19 (N.J. Super. Ct. Ch. Div. Aug. 24, 2024).   

Consistent with the findings on reconsideration, the court held a non-jury trial.  The court 
concluded that the residuary estate was to be held in trust by Chinh for family purposes, as 
suggested by Peter’s 2000 Chi Thi instructions, which were kept with Peter’s will in a safety 
deposit box.   

However, due to Chinh’s unwillingness to recognize the trust and his intractability, the 
court disqualified him from serving as trustee.  The court explained that a trustee may be 
removed to protect the trust from future jeopardy and from acts that may diminish or endanger 
the trust.  The court found that Chinh’s inability to consider that his parents imposed limitations 
on his use of the property eliminated him as an appropriate trustee of the trust.  Thu was 
appointed as the successor trustee, given her role as executrix and the trust placed in her by the 
family. 

The court also addressed exceptions to Thu’s accounting, finding no substantial issues 
with her handling of the estates. The court ordered Chinh to transfer the Chestnut Street property 
and other assets to Thu to be held in trust. Additionally, the court found insufficient evidence to 
support claims of gifts causa mortis made by Peter.  An appropriate judgment was entered to 
reflect these findings. 

In re Estate of Kremer, Docket No. A-3649-22, 2024 WL 4964639 (N.J. Super. Dec. 4, 
2024) 

This case deals with revocation of wills and related points. 
 
Bonnie Levine executed a will in 1992.  The will named Bonnie’s sisters, Pamela 

McGinnis and Patrice Berman, as executrix and contingent executrix, respectively. 
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In 1997, Bonnie married Joseph Kremer. The couple had three children, who were born 
between 2003 and 2005. 

 
However, Bonnie did not execute another will after 1992, and her 1992 will did not name 

her husband or their three children. 
 
In 2014, Bonnie filed for divorce. After protracted divorce litigation lasting nearly ten 

years, Bonnie passed away on January 24, 2023.  The Family Part dismissed her divorce 
complaint two days later. 

 
After Bonnie’s death, the original of the 1992 will could not be located, so the litigation 

centered on whether it was revoked and the assets passed by intestacy. 
 
In particular, Joseph Kremer sought to be appointed as administrator of Bonnie’s 

estate.  Patrice Berman (one of Bonnie’s sisters) opposed that.  In February 2023, plaintiff 
Joseph Kremer then filed a complaint and order to show cause seeking appointment as 
administrator.  He named Bonnie’s sisters, Pamela McGinnis and Patrice Berman, as 
defendants.  Co-defendant Patrice Berman answered and cross-claimed, seeking to probate the 
1992 will and also seeking appointment as executor of Bonnie’s estate. 

 
After a hearing in which the trial court considered the submissions of counsel, including 

certifications of five witnesses, the court found that the will had been revoked.  First, the 
defendant did not overcome the presumption of revocation of the 1992 will by the decedent.  
Further, given that the will was executed in 1992 before the birth of her children and under her 
maiden name, the trial judge found that Bonnie had revoked the 1992 will under N.J.S.A. § 3B:3-
13.  After finding that Bonnie had revoked the will, the trial court ordered distribution of the 
estate pursuant to the intestacy statutes but did not resolve the appointment of the administrator. 

 
Defendant Patrice Berman appealed, arguing that the trial judge erred in concluding the 

will was revoked and ignored evidence of the will’s existence. 
 
As to the revocation of the 1992 will, the Appellate Division explained that: 
 

[F]or the presumption of revocation to apply to a lost will, a 
testator must have had access to their will before their death, and 
the will cannot be found after their death.  In re Davis’ Will, 127 
N.J. Eq. at 57.  A decedent’s possession, or opportunity for 
repossession, of a lost will at the time of their death is a 
prerequisite for the presumption of revocation to apply. In re 
Calef’s Will, 109 N.J. Eq. at 186 (“Our law . . . does not require an 
actual tracing of the will back into the possession of the testatrix, 
but is satisfied by a showing of access, that is, opportunity of 
repossession, and upon such showing the presumption of 
revocation remains until rebutted by evidence which is clear, 
convincing and satisfactory.”). 

Id. at *3 (emphasis in original). 
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The appeals court agreed that the record showed that no other party besides the decedent 
had possession of the original will and further that the will was never found.  Because the record 
showed that the decedent never gave up possession of the original will and that will could not be 
found, the trial court properly applied the presumption of revocation.  The Appellate Division 
also agreed that, once the presumption of revocation applies, the proponent of the will must 
provide clear and convincing evidence to rebut the presumption.  The defendant had not 
done so.  For example, the defendant failed to show evidence that the decedent would have 
declined to update her will to include her own children. 

 
Finally, the Appellate Division considered that the Family Part dismissed the decedent’s 

divorce complaint on January 24, 2023 and, on January 8, 2024, the legislature amended N.J.S.A. 
§ 3B:5-3(d), such that plaintiff would have been precluded from taking any share of the 
decedent’s estate.  Roik v. Roik, 477 N.J. Super. 556, 574 (App. Div. 2024).  The issue thus arose 
as to whether the amended statute applied in this matter: 

 
Had pipeline retroactivity applied, subsection (d) would have 
disqualified plaintiff from taking any share of decedent’s estate.  
Absent pipeline retroactivity, decedent’s estate will be distributed 
by operation of a now-defunct statute the Legislature recently 
modified to prevent the very outcome contemplated here.  Such an 
outcome is a matter of “great public interest,” and warrants our 
consideration despite the issue not being raised below.  Nieder, 62 
N.J. at 235. 

In re Estate of Kremer, 2024 WL 4964639, at *4. 

The appeals court noted that the trial court did not provide findings of fact and 
conclusions of law to support the portion of its orders which directed that the estate be 
distributed pursuant to N.J.S.A. § 3B:5-3.  Therefore, the matter was remanded for the trial court 
to supplement the record solely on the question of estate distributions and the applicability of 
that statute. 

 
In re Estate of Susan L. Kittler, No. J-A20028-23, 2023 Pa. Super. 180 (Sept. 25, 2023) 

This Pennsylvania case focuses on a will that was prepared and executed during the peak 
of the COVID-19 pandemic.  The Lancaster County Register of Wills denied the will for 
probate, determining that the document was not executed properly in accordance with 
Pennsylvania law.  The proponent of the document unsuccessfully appealed this decision to the 
Lancaster Court of Common Pleas, Orphans’ Court and then again in this challenge to the 
Superior Court. 

Susan L. Kittler (“Decedent”) died on October 17, 2021, after an illness. In November 
2020, the Decedent sought the assistance of an attorney and a financial planner, primarily so that 
her assets would flow to her beneficiaries in accordance with her wishes.  On November 24, 
2020, a videoconference took place among the Decedent, her attorney, and two witnesses.  The 
Decedent’s attorney utilized DocuVerify to facilitate the remote notarization of the document.  
The attorney testified to the Orphan’s Court that DocuVerify requires users to complete an 
independent verification process and that she also required the Decedent to present identification 
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while on the videoconference.  The Orphans’ Court opinion described Decedent’s signature as 
follows: 

On the line for [ ] Decedent’s signature is a red box that contains 
the number 587B93E4B8EA at the top of the box in red and 
“Signed on 2020/11/24 10:59:15-8:00” in black at the bottom of 
the box.  Inside the box is the script name (not a font generated by 
a computer) appearing to be the signature of [Decedent].  This 
signatory box also appears on the bottom of each of the prior 
pages, not directly above the blank line and the initials SLK, but to 
the left of the line. 

Orphans’ Court Opinion, 10/11/21, at *2-3 (citations omitted). 

When the will was submitted for probate, the Decedent’s electronic signature was 
deemed to not meet Pennsylvania’s requirements for signing a will and was rejected.  The 
Decedent’s son (“Appellant”) appealed this decision unsuccessfully to the Orphan’s Court.   

On appeal, Appellant argued that the Decedent’s signature at the end of the document 
complied with Pennsylvania law.  Specifically, he argued that the signature accords with 
Pennsylvania’s Electronic Transactions Act (“PETA”), which states that, “a record or signature 
may not be denied legal effect or enforceability solely because it is in electronic form.”  73 P.S. § 
2260.303(a).  However, PETA identifies exceptions to this general rule, including “a law 
governing the creation and execution of wills, codicils or testamentary trusts.”  73 P.S. § 
2260.104(a)-(b)(1).   

The court agreed that, while the Pennsylvania Rules of Civil Procedure have adopted the 
use of electronic signatures, the Orphans’ Court Rules include no comparable provision.  The 
Court also reasoned that neither the Assembly nor the Supreme Court have approved the use of 
DocuVerify or other comparable software for executing a will.  While other states have changed 
their rules to allow for electronic signatures, Pennsylvania has not yet done so.  Accordingly, the 
decision to reject the will for probate was affirmed. 

In re Estate of Kenneth C. Haugh, 2024 WL 4664488 (Pa. Super. Nov. 4, 2024) 

This matter came before the Superior Court on appeal from the Orphans’ Court granting 
declaratory judgment in favor of Deborah Haugh, wife of testator Kenneth Haugh, after she died 
in October 2022.  The primary issues decided on appeal were whether language within the 
testator’s Will directing Deborah to remain on the payroll of H&H Castings Inc. was precatory 
and ambiguous, and whether a shareholder, even if the sole shareholder, could require the 
company to disburse corporate property after her death.  In sum, the appellate court found the 
Orphans’ Court erred when it enforced the precatory language regarding Deborah’s payroll status 
and reversed the order. 

Testator served as President of H&H Castings, Inc. (the “Company”), and owned 82% of 
the Company’s shares.  In November 2016, the testator executed a Will with a provision 
disposing of his shares as follows:  
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(B) I give to my children, ELIZABETH LYNNE HAUGH, ABBY M. 
MEISSNER, TISHA M. O'DONNELL, and [L.C.], my grandchild from my 
deceased daughter, Amy M. Haugh, per stirpes and in equal shares, my stock in 
H&H Castings, Inc.[,] and my fifty percent (50%) interest in the property and 
holdings of Water Street Investment.  I direct that my wife, DEBORAH A. 
HAUGH[,] remain on the payroll of H&H Castings, Inc.[,] for the remainder of 
her life. 

 
Although multiple claims were brought, the appellate court found that “all the 
remaining claims, at base, challenge the enforceability of the clause directing 
Deborah to remain on the payroll.”  Id. at *5.  Citing Miller v. Stubbs, 90 A. 1132 
(Pa. 1914), the court found that “[w]hile expressions of a desire or wish of a 
testator as to a specific disposition of his property, standing by themselves alone, 
may establish a valid bequest or devise, this is not the rule when such 
expressions are used after the testator has made an absolute disposition of his 
property.  After an absolute bequest or devise has been made, no precatory 
words of the testator to his legatee or devisee can defeat the estate previously 
granted.” 
 

Id. at *6 (emphasis in original).   
 

The appellate court determined that the testator used words which may ordinarily be read 
as a command, but nevertheless, “those words followed a clause in which the Testator disposed 
of his stock in the Company absolutely, without condition.”  Id.  The Superior Court determined 
that if the testator wanted to condition the bequest of stock on Deborah’s payroll status, he could 
have done so.  In sum, the appellate court considered the gift of stock as absolute and thus found 
that the words requiring Deborah to remain on the Company payroll were precatory and 
unenforceable. 

Next, the Superior Court addressed whether the testator could control corporate property 
after his death.  In doing such, the appellate court relied on the Supreme Court of Pennsylvania’s 
decision that found the estate, as a holder of stock, owns only capital stock, which is a species of 
property distinct from the corporate property, and as a result the estate cannot manage and 
control the corporate property, but rather is representative of a right to participate in profits only.  
Id. at *16 (citing In re Goetz’s Estate, 85 A. 65, 66-67 (Pa. 1912).  The appellate court found the 
power to control corporate property to exist within the scope of the president of the Company, 
but when the testator died he ceased to be president and could only pass that which he owned, 
i.e., “his shares of stock in the Company.”  Id. at *16-17.   

Additionally, there was a question of justiciability of the appeal since Deborah passed away 
during the litigation.  The Orphans’ Court opined that since Deborah’s life estate ended with her 
death, there was no dispute as to the enforcement of the payroll provision.  However, the Superior 
Court determined this was incorrect because if the provision regarding payments to Deborah was 
found unenforceable, then the Company would be entitled to relief from Deborah’s estate. 
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Application of Follman, 81 Misc.3d 275, 2023 NY Slip Op 23292 (Sup. Ct., Queens 
County 2023) 

Ahron Follman (“Petitioner”) is the son of Esther Follman and Lazar Follman 
(“Decedent”).  Decedent died in 2018 and his wife, Esther, died in 2021.  In 1996 and 2011, 
Decedent and his wife created trusts in which their children and issue were treated almost 
equally.  Those trusts were funded with interests in various LLC's which owned parcels of 
income-producing property.  However, in 2016 and 2017, Decedent's numerous trusts, as well as 
his wife Esther's testamentary instruments, were reportedly replaced by new trusts and a will in 
2017 that greatly favored Avraham, only one of Decedent’s four children.   

Petitioner claimed that the assets once held by the 1996 and 2011 trusts were improperly 
transferred into the 2017 trusts as a result of undue influence.  The 2017 trusts contained in 
terrorem clauses that specifically provided for forfeiture of any inheritance under the instruments 
by anyone who challenged the terms of the trusts or any transfers made by Decedent or his wife 
during their lifetimes.   

Petitioner moved for summary judgment, seeking a ruling that the in terrorem clauses 
contained in the 2017 trusts would not be triggered by his filing of a petition seeking, among 
other things, information and/or accountings concerning Decedent's trusts and assets.  Petitioner 
also sought reimbursement of his legal fees and expenses in bringing the action. 

Avraham was the Trustee of the 2017 trusts.  He filed a cross-motion for summary 
judgment, claiming that Petitioner had, in fact, already triggered the in terrorem clauses.  
According to Petitioner, the departure from Decedent's prior estate plan and the transfer of 
Decedent's assets and those of the earlier trusts were the result of Avraham’s undue influence 
over Decedent and his misuse of a power of attorney in the final years of Decedent's life.  

Petitioner argued that the in terrorem clauses should not be triggered by:  the 
commencement of an inquiry pursuant to New York’s Surrogate’s Court Procedure Act § 2103 
concerning what properties were held by the 1996, 2011, and 2017 trusts and their subsequent 
transfers; a compulsory accounting by Avraham, as attorney-in-fact; or a compulsory accounting 
of various LLC's of which Decedent was a member.  Petitioner claimed that these proceedings 
only sought information and did not challenge the probate of Decedent's will, any provisions in 
the will, any transfer made by Decedent or Esther, or the validity or administration of any trust or 
LLC. 

In his cross-motion, Avraham argued that not only should the petition be denied as 
essentially seeking advice and direction without the necessary showing of extraordinary 
circumstances under SCPA § 2107[2], but also that the in terrorem clause had already been 
triggered.  

The court noted that in terrorem clauses are enforceable, although not favored, and that 
where the clauses are clear and unambiguous, there is no reason for the necessity of a court 
opinion regarding the supposed effect of these clauses.  Although it has no bearing on this 
particular case, the court noted that similar to many other cases the portion of the in terrorem 
clause concerning the "administration" of the trusts might be problematic.  Specifically, any 
attempt to totally preclude a beneficiary from questioning a fiduciary's conduct by way of an 
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accounting or from filing objections thereto will result in a finding that the pertinent language is 
void as contrary to public policy.  See Matter of Egerer, 30 Misc.3d 1229 (Surr. Ct., Suffolk 
County 2006). 

The Court rejected the “kitchen sink” approach of Petitioner’s claims and ultimately 
denied the petition, stating that “Although a construction proceeding is appropriate to determine 
if certain conduct is violative of an in terrorem clause, the instant application is not seeking an 
opinion on a discrete issue, but rather appears to be more in the nature of a proceeding for advice 
on how to draft a pleading to obtain information from Avraham without triggering the terrorem 
clauses. On the facts before it, the Court declines the opportunity to offer such legal advice” 
(internal citation omitted). 

The court denied Petitioner’s motion for summary judgment and limited Avraham’s 
cross-motion for summary judgment to dismissal of the case.  The court noted that the mere 
consideration of taking legal action cannot be a basis for triggering an in terrorem clause, and 
there was no basis for the imposition of counsel fees. 

 

Bartek v. LoSapio, Docket No. A-3022-21, 2025 WL 37451 (N.J. Super. App. Div. Jan. 
7, 2025) 

This case deals with a codicil’s validity that does not reference the decedent’s most recent 
Last Will and Testament.  The Appellate Division was not concerned with the error, even if the 
error constituted a deficiency in the formality of a writing intended as a will, because the court 
“dispensed with technical formalities to effectuate the testator’s intent.”  Id. at *8.   

Ann Christine Bartek (“Ann”) suffered from several medical conditions and feared her 
estate would be wiped out with the cost of her long-term care.  Ann sought advice for estate 
planning and asset preservation from an attorney (“Attorney 1”).  When Ann met with Attorney 
1, her brother, the John LoSapio Sr. (“Decedent”), accompanied her.  Attorney 1 advised Ann to 
transfer title of two properties, Dover and Madison, to a trusted individual.  Ann chose the 
Decedent because Ann had no children to effectuate the advice of Attorney 1.   

The agreement between Ann and the Decedent was that she would convey title to the 
Dover and Madison properties subject to a life estate retained by her along with the following 
conditions:  (1) Decedent would reconvey the properties back to Ann at any time she desired; (2) 
Decedent would own the properties if Anne predeceased him; and (3) the residuary beneficiaries 
in Ann’s Will would own the properties if Decedent predeceases Ann.   

Ann and the Decedent informed Attorney 1 of the agreement and Attorney 1 prepared a 
codicil, dated December 16, 2005 (the “First Codicil”), to the Decedent’s Last Will and 
Testament dated February 6, 2003 (the “First Will”).  The First Codicil referenced Decedent’s 
First Will and supplemented the Decedent’s will by adding the following: 

My sister, [plaintiff], conveyed to me her propert[ies] in Madison 
and Dover, New Jersey, subject to a life estate retained by her.  If I 
shall predecease her, I disclaim that ownership and direct that 
ownership of both properties shall pass under the residuary 
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provisions of the Last Will and Testament of [plaintiff], subject to 
her continuing life estate. 

Id. at *2. 

In 2007, Anne wished to sell the Dover property, and the Decedent, in accordance with 
the conditions to their agreement, agreed and executed a deed conveying the Dover property 
back to Ann.  Shortly thereafter the Decedent contacted an attorney (“Attorney 2”) to revise his 
First Will.  The Decedent did not mention to Attorney 2 any deed concerning the Madison 
property or a codicil.  The Decedent executed a revised will on January 9, 2009 (the “Second 
Will”).   

In 2016, the Decedent’s son, John LoSapio, Jr. (“Junior”), contacted an attorney 
(“Attorney 3”) to provide Medicaid planning services for the Decedent because of the fear the 
Decedent’s healthcare would deplete his estate.  At the same time, Ann’s condition worsened and 
Ann asked Attorney 1 about the Decedent conveying the Madison property back to her.  As an 
alternative, Attorney 1 advised preparing another codicil to the Decedent’s Will.  A codicil dated 
January 16, 2016 (the “Second Codicil”) stated this document was the only codicil to Decedent’s 
First Will and revoking the Decedent’s First Codicil.  The Second Codicil stated: 

My sister, [plaintiff], conveyed her property in Madison, New 
Jersey to me during her lifetime, subject to a life estate retained by 
her.  If I shall predecease her or upon my demise, I distribute 
ownership of that property, per capita and not per stirpes, to the 
living residuary beneficiaries in the Last Will and Testament of 
[plaintiff], namely, JOSEPH LO SAPIO, GABRIEL LO SAPIO, 
JR., NANCY SIBONA, VINCENT SIBONA, JR. and PATRICIA 
COREY. 

Id. at *3. 

The same day, a copy of the Second Codicil was faxed to Attorney 2 and the Decedent, 
but an original was never found.  After much disagreement between Ann and Junior over 
conveying the Madison property back to Ann, the Decedent passed away.  Junior probated the 
Decedent’s Second Will and attested there were no codicils to that will.  Junior transferred the 
Madison property to himself and 108 North Street, LLC.   

Ann sued for recognition of the Second Codicil, and the trial court held the Second 
Codicil was valid and should be admitted to probate.  The trial court found the testimony of Ann, 
Attorney 1, Attorney 2, and Attorney 3 to be credible and consistent with the documentary 
evidence, while Junior’s credibility was contradictory and inconsistent with documentary 
evidence.  Junior appealed this determination.   

Junior argued the trial court’s findings were erroneous because the original Second 
Codicil was never located and the copy of the Second Codicil did not refer to the Decedent’s 
Second Will from 2009, but rather referred to his First Will from 2003.   

The Appellate Division found the Second Codicil satisfied N.J.S.A. § 3B:3-2(a).  The 
Second Codicil was signed by the Decedent and by two witnesses.  Additionally, the court was 
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satisfied with the testimony of Attorney 1 stating the drafting error simply occurred because the 
Decedent never told Attorney 1 the Second Will existed.   

The Appellate Division was not concerned with the errors because the court had 
dispensed with technical formalities to effectuate the testator’s intent.  The Appellate Division 
stated that the Decedent reviewed the Second Codicil well after the execution of his Second Will 
and that the testimony from the attorneys involved reflected the Decedent’s intention for the 
Madison property to be re-conveyed to Ann.  Moreover, Attorney 3 had testified the Decedent 
called him over 10 times in 2016 stating he wanted the Madison property transferred back to 
Ann.   

Furthermore, the Appellate Division did not think there was a presumption the Second 
Codicil was revoked.  The court stated there was insufficient evidence presented to indicate the 
Decedent revoked or destroyed the Second Codicil.   

Heron v. Allied Assoc. & Distrib. Co. of New Jersey, Docket No. MON-C-128-23 
(February 18, 2025). 

The plaintiff, Brandon Heron, filed a lawsuit against the defendants, Allied Associates & 
Distributing Company of New Jersey (“Allied”) and the estate of Madeline Hennessey.  
 

The case stemmed from a document executed by the plaintiff and the decedent, Madeline 
Hennessey, which purported to authorize Allied, a corporation owned by Hennessey, to sell 
certain real property to plaintiff upon Hennessey's death for $600,000. The document, labeled 
"Addendum To My Will," was prepared by Hennessey without legal counsel and was intended to 
be attached to her will.  
 

After Hennessey's death, her estate refused to convey the property to the plaintiff, so he 
filed suit alleging breach of contract and other claims.  
 

The trial court found that the document met the requirements of a valid contract, 
including offer, acceptance, and consideration, and satisfied the statute of frauds by adequately 
describing the property and the nature of the interest conveyed. The court also determined that 
the agreement was supported by consideration, as both parties had negotiated and agreed on the 
terms, including the purchase price and the condition of the property. The court granted specific 
performance, compelling Allied to convey the property to the plaintiff. The court rejected the 
plaintiff's claims of fraud.  The judge also rejected the assertion that the document was a codicil 
to Hennessey's will.  In turn, the court denied the plaintiff's claim for ancillary damages, noting 
that the delay in closing on the sale was due to legitimate questions about the document's 
enforceability and that the plaintiff had delayed seeking relief. 

In Re Estate of Kapila, No. A-2757-23, 2025 WL 1430418, (N.J. Super. App. Div. May 
19, 2025) 

Vikrant and Gitanjali (“Gita”), (collectively “Plaintiffs”) appealed the trial court’s 
dismissal of their undue influence claim and denial of their request for counsel fees against the 
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estate of their father, Rajendra Kapila (“Decedent”) and his second wife (“Saxena”).  The 
Appellate Division affirmed. 

The Decedent was employed as a physician and professor of medicine and was married 
previously to Bina.  Together, they had two children, Vikrant, and Gita.  The Decedent and Bina 
divorced in 2008.  The couple had been separated for more than twenty years.  

The Decedent remarried Saxena in India on February 14, 2009.  The Plaintiffs did not 
attend the wedding and were opposed to the new marriage because the Decedent began his 
relationship with Saxena while still being married to Bina.  Before the new marriage, the 
Decedent visited Gita and her children in 2006, 2007, and 2008.  The visits and contacts 
immediately stopped after the Decedent remarried.  Thereafter, Gita’s relationship with the 
Decedent deteriorated, including hateful emails that would span over the next several years until 
his death. 

 Between 2015 and 2019, Gita emailed the Decedent, instructing him to stay away from 
her children.  She asserted that she had left him alone for thirteen years and wanted nothing to do 
with him.  She added that the only thought she had of him was of his death and that she hated 
both the Decedent and Saxena.  As for Vikrant, he had not spoken to the Decedent since 2007.  
The only communication thereafter was in 2019 to wish the Decedent a happy birthday and, in 
2021, to request money from him. 

In February 2020, the Decedent updated his will using LegalZoom.  At the time, the 
Decedent was over eighty years old, and he and Saxena created the will together.  The will was 
drafted for “both [the Decedent] and Saxena at the same time,” and Saxena was the typist.  Id. at 
*3.  The Decedent reviewed and initialed each page of the will, and his review was evidenced by 
a handwritten correction he made on the will.  At the Decedent’s request, two long-time family 
friends witnessed his will.  

A year later, the Decedent and Saxena traveled to India to visit family, and the Decedent 
contracted Covid-19 and subsequently passed away on April 28, 2021. 

On November 10, 2021, Plaintiffs filed a complaint against the Decedent’s estate and 
Saxena.  They alleged undue influence by Saxena, arguing that she isolated the Decedent from 
Plaintiffs and influenced him to prepare a will to disinherit them.  The Decedent’s estate and 
Saxena moved for involuntary dismissal under Rule 4:37 2(b).  On February 15, 2024, the trial 
court granted dismissal, holding that the Plaintiffs did not meet their burden of proof to establish 
undue influence.  On February 29, 2024, the Plaintiffs applied for an award of counsel fees and 
later voluntarily dismissed the remaining count of their complaint.  Subsequently, the trial court 
denied the Plaintiffs’ applications for counsel fees.  

The court first reasoned that the record firmly established that for over a decade, the 
Plaintiffs did not maintain a relationship with the Decedent other than sparsely limited 
communication through hateful emails, which made it “hardly surprising or suspicious that [the 
Decedent]” chose to disinherit the Plaintiffs from his will. Id. at *3.  
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Next, the court reasoned that the Plaintiffs did not provide any evidence to support that 
Saxena “exert[ed] mental or physical dominance over [the Decedent] to establish a confidential 
relationship showing an imbalance of power when the will was made.”  Id. at *4.  Instead, the 
record highlighted that the Decedent and Saxena were happily married, and he frequently asked 
Saxena to perform similar tasks for him; therefore, being the typist for their wills was not 
considered unusual in their relationship.  Additionally, the will was executed in the presence of 
witnesses who testified to such facts.  Therefore, the court concluded that a confidential 
relationship did not exist, and the Decedent was never subject to undue influence related to the 
drafting of the will. 

 Lastly, the trial court denied counsel fees was because the Plaintiffs did not establish a 
reasonable cause to contest the will.  Awarding counsel fees would be inequitable because that 
would “deplete the estate or compel legatees to agree to unreasonable terms of settlement.” Id. at 
*4. 

The Plaintiffs appealed, contending that their claim of undue influence was wrongfully 
dismissed because the trial judge did not afford all reasonable inferences based on the evidence 
presented.  The Plaintiffs argued that a confidential relationship existed because the evidence 
showed Saxena typed all the Decedent’s emails, inputted the information in LegalZoom as the 
scrivener of the will, became the beneficiary of the will, and disregarded the Decedent’s health.  
The Plaintiffs also challenged the denial of counsel fees. 

The Appellate Division affirmed the trial court’s decision.  The court reasoned that the 
Decedent and Saxena were simply partners in a marriage.  There was no evidence indicating that 
the Decedent and Saxena “dealt with one another on unequal terms.” Id. at *6.  The Plaintiffs did 
not show Saxena had “superior knowledge” or “over-mastering influence” over the Decedent. Id.  
Furthermore, the court found no evidence to support that Saxena controlled the Decedent through 
“coercion, unilateral action, or calculation.” Id.  The evidence instead showed that the Plaintiffs 
lacked a meaningful relationship with the Decedent.  The court concluded that Decedent 
“planned his estate accordingly by not including his children in the will and instead naming his 
grandchildren as contingent beneficiaries.” Id. 

Additionally, the court agreed that the decision not to award the Plaintiffs’ counsel fees 
was sound.   

In re Estate of Giorgio, Docket NO. A-3193-22, 2024 WL 5132043 (N.J. Super. Ct. 
App. Div. Dec. 17, 2024) 

Vincenzo Giorgio (“Vincenzo”), who died unexpectedly on March 29, 2022, left a will 
(“Will”) dated March 26, 2019, which bequeathed the majority of his estate to his fiancée, Varinia 
Grande-Pena (“Grande-Pena”), and included specific bequests to his nephews and niece.  
Vincenzo was an attorney who primarily practiced New Jersey worker’s compensation.  Vincenzo 
drafted his Will, and his co-worker, Neil Marion, Esquire, agreed to assist with the execution of 
the Will.   
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On March 26, 2019, Vincenzo drafted the Will and emailed a copy to his paralegal.  On 
that same day, Vincenzo executed his Will, a medical proxy and durable power of attorney, 
appointing his fiancé as his agent.  The Will was executed with Vincenzo’s signature and witnessed 
by Selene Alcivar (Vincenzo’s paralegal) and Paul Agrapidis, Esq. (a co-worker), with Neil 
Marion notarizing it.   

After Vincenzo’s death, the original Will was found in a locked filing cabinet at Vincenzo’s 
law firm, accessible only to a few individuals. 

Vincenzo’s brothers, Donato Giorgio (“Donato”) and Joseph Giorgio (“Joseph”), filed a 
caveat contesting the probate of Vincenzo’s Will.  Grande-Pena filed a verified complaint to lift 
the caveat and admit Vincenzo’s Will to probate.  The brothers filed an answer and counterclaim, 
seeking to void the Will and obtain an accounting.  In their counterclaim, Donato and Joseph 
contested the Will, alleging it contained numerous typographical errors and inconsistencies, 
including incorrect pronouns, incorrect addresses, and incorrect capitalization.  They also claimed 
that the first page of the Will was altered.   

During discovery, Selene Alcivar (the paralegal) testified at her deposition about the 
drafting process, acknowledging errors but denying any alterations to the executed Will.  Further, 
Neil Marion testified that Vincenzo could be “careless in typing” and “not the most careful in his 
work,” Neil Marion also testified that he found unexecuted drafts of the Will in Vincenzo’s 
computer, in which he also provided reasons for disinheriting his brothers. 

Grande-Pena moved for summary judgment.  The court found that the Will was validly 
executed under New Jersey law, with no genuine issues of material fact to support the defendants’ 
claims of inauthenticity.  The court also rejected the defendants’ argument that discovery was 
incomplete.   

Donato and Joseph appealed and argued that the trial court erroneously granted summary 
judgment because there were genuine issues of material fact regarding the authenticity of the Will.   

The Appellate Division found that the Will had been drafted and executed with the 
assistance of an attorney and legal staff and was witnessed and notarized in accordance with 
N.J.S.A. § 3B:3-2 and was self-proving under N.J.S.A. § 3B:3-4.  Further, the Appellate Division 
found that Donato and Joseph failed to raise a genuine issue of material fact or present clear and 
convincing evidence of fraud, undue influence, or improper execution.  The court emphasized that 
minor formatting and drafting inconsistencies did not undermine the presumption of validity 
accorded to a facially valid and properly executed will.  Accordingly, the Appellate Division 
affirmed the validity of Vincenzo’s Will and the summary judgment in favor of Grande-Pena. 

In re Estate of Martin, Deceased, Docket No. A-4113-23, 2025 WL 3063987 (N.J. 
Super. App. Div. Nov. 3, 2025). 

James G. Martin (“Senior”) died in February 2020.  His 2019 will was contested by three 
of his six children -- James H. Martin (Jimmy), Michael P. Martin (Mickey), and Ann P. Martin.  
The plaintiffs alleged that the will was the result of undue influence by Therese Rogers, another 
of Senior’s children.  



 

69 
 

The matter was the subject of prior trial and appellate proceedings, which led to a retrial.  
During the retrial, the court examined testimony from family members and others involved, 
including the attorney who drafted the 2019 will.  

A prior will from 2018 excluded Therese and another sibling, Nora, and left the majority 
of the estate to Jimmy, Mickey, Ann, and another sibling, Tom, with a portion to Senior’s 
grandson, Gerard Dixon.  In contrast, the 2019 will significantly altered the distribution, leaving 
only $100 to each of the children and the residuary estate to Therese, who was also named 
executor. 

The trial court found that Therese had a confidential relationship with Senior and 
identified suspicious circumstances surrounding the 2019 will.  For instance, Therese was 
involved in drafting the will and made false allegations against her siblings to influence Senior.  
The judge determined that Therese’s actions and testimony failed to rebut the presumption of 
undue influence.  This led to the invalidation of the 2019 will and the admission of the 2018 will 
to probate. 

Therese appealed, arguing that the judge’s findings were unsupported by evidence and 
that the law was misapplied. However, the appellate court upheld the trial court’s findings, 
emphasizing the credibility assessments and the presence of undue influence.  

The appellate court also addressed the award of attorneys’ fees, noting that the trial judge 
did not adequately justify the award under the applicable rules.  The trial judge had not addressed 
whether reasonable cause warranted the award or the findings and analysis under R. 1:7-4.    

Therefore, the Appellate Division affirmed the invalidation of the 2019 will and the 
probate of the 2018 will but reversed and remanded the attorneys’ fees award. 

In the Matter of the Estate of Elise Morenon, No. A-0098-24, 2025 WL 3623723 (N.J. 
Super. Ct. App. Div. Dec. 15, 2025 ) 

In 2013 Elise Morenon (“Testator”) retained an attorney (the “Attorney”) for estate 
planning.  Testator identified her family, her assets and how she wanted those assets to be 
distributed.  Testator told The Attorney she had never been married, did not have a spouse or 
partner, and had no children. Testator identified her family as her brother, Ernest, and his 2 
children, Elizabeth and Will.  The Attorney also certified that Testator advised The Attorney, 
“that she had this person named Anders Meyer…who lives with her in her apartment.”  Id. at 2. 
When The Attorney asked Testator how to refer to Mr. Meyer in estate documents, i.e., as her 
boyfriend, her partner, her friend or something else, she said “just refer to him as Anders 
Meyer.”  Id.  

 
Testator owned 2 adjacent cooperative Apartments, #3C and #3D, in a Fort Lee building.  

Testator and Meyer occupied Apartment #3C as a residence and used Apartment #3D as an art 
studio and office. 
 

Testator advised The Attorney that upon Testator’s death, she wanted to give Meyer to 
the right to live in Apartment #3C, provided that he pay the maintenance fees and real estate 
taxes on the unit during his occupancy.  Testator did not want to give Meyer title to or a life 
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estate in Apartment #3C and wanted his right to occupy the unit to terminate if Meyer failed to 
pay the fees and taxes on the unit or vacated the apartment for a continuous period of 6 or more 
months.   
 

Testator wanted her brother to inherit Apartment #3D and to also receive Apartment #3C 
upon Meyer’s death or the loss of Meyer’s right of occupancy.  Testator instructed The Attorney 
that Testator wanted her residuary estate held in trust for Meyer with the net income payable to 
him and discretion in the trustee as to principal distributions.  Upon Meyer’s death, the trust 
remainder would be distributed to Testator’s niece and nephew. 
 

Testator informed The Attorney that Testator wanted The Attorney to serve as executor 
and expressly rejected the suggestion that Meyer serve as executor.  Testator instructed The 
Attorney to name Testator’s brother as trustee of the residuary trust and as successor executor in 
the event The Attorney could not serve.  
 

The Attorney drafted a will reflecting Testator’s instructions and sent a draft to her in 
March, 2013.  Testator requested changes.  She no longer wanted Apartment #3C to be 
distributed to her brother after Meyer’s death or loss of right of occupancy, but, instead directed 
that upon the occurrence of either those events, Apartment #3C would be sold with the net sales 
proceeds added to the residuary trust.  The Attorney sent Testator a revised draft of the will 
reflecting these changes in June 2013. 
 

In January 2014, Testator mailed a marked-up copy of the draft to The Attorney with 
Testator’s handwritten edits.  Testator and The Attorney later discussed the revisions on the 
phone.  Testator stated she wanted to give Meyer the choice of living in either Apartment #3C, or 
Apartment #3D.  She stated her concern that Meyer might not be able to afford the upkeep on 
Apartment #3C, and that the studio Apartment #3D might be a better option for him. The 
Attorney revised the draft will as instructed. 
 

According to The Attorney, Testator never expressed the desire to bequeath either 
apartment to Meyer, nor did she state an intention to permit Meyer to occupy both apartments.   
 

On February 10, 2014, Testator appeared in The Attorney’s office and signed the will, 
which was witnessed and notarized.  Meyer conceded that he did not attend any meeting between 
Testator and The Attorney and further conceded that Testator never discussed the will or its 
terms with him.  The first time Meyer saw the will was after Testator’s death.  
 

Elise Morenon died April 19, 2023.  Her will was admitted to probate and letters 
testamentary were issued to The Attorney.  
 

On July 18, 2023, Meyer filed a verified complaint alleging that a conflict of interest 
disqualified The Attorney from serving as executor because she was scrivener of the will.  In 
addition, Meyer alleged that Article Third of the Will was ambiguous and must be interpreted to 
bequeath title to both Apartment #3C and #3D to him.  Meyers sought an order removing The 
Attorney as executor, appointing Meyer as administrator, and bequeathing title to both 
Apartments #3C and #3D to Meyer. 
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On October 6, 2023, the court denied Meyer’s request to remove The Attorney as 
executor. 
 

The Attorney filed a counterclaim seeking instructions from the court interpreting Article 
Third of the will to give Meyer the option of living in either apartment, subject to the conditions 
in the will and without obtaining title or life estate in either.  The Attorney also asked the court to 
set a deadline for Meyer to decide if he wants to occupy one of the apartments, and if so, 
identifying which one. 
 

The Attorney moved for an order to enforce a June 27, 2024 order directing Meyer to 
give The Attorney mail addressed to Testator and to identify assets Meyer received from Testator 
outside the estate.  After completing discovery, the parties cross moved for summary judgement.  
On August 23, 2024 the court issued an oral decision stating that there was no support for 
Meyer’s argument The Attorney could not serve as executor because she wrote the will and that 
there were no grounds on which to remove The Attorney as executor. 
 

With respect to the meaning of Article Third of the will, regarding apartments, the court 
found that while Meyer was not “just making up” his argument that Testator intended to devise 
title to both apartments to him, “it comes pretty close to that.”  Id. at 8. The court then went 
through the language of Article Third, which is not ambiguous.  The trial court concluded, 
“…(neither apartment) was deeded over to him, and there is no explanation that you could 
possibly make that would say that…when you read that.”…It is clear on its face.  There is no 
ambiguity whatsoever.”  Id. at 9.  

 
On August 26, 2024 the court entered an order: (1) denying Meyer’s motion for summary 

judgment and dismissing his complaint with prejudice (2) granting The Attorney’s cross-motion 
for summary judgment on her counterclaim, (3) interpreting Article Third of the will to give 
Meyer the option of residing in either Apartment #3C or #3D, subject to the conditions in the 
will, and (4) directing Meyer to submit a written election on which of the two apartments he 
wished to occupy within 20 days. 
 

Also on August 26, 2024, the court adjourned The Attorney’s motion to enforce litigant’s 
rights and encouraged Meyer to comply with the June 27, 2024 order prior to the court’s 
consideration of that motion. 
 

On September 11, 2024, Meyer filed a notice of appeal from the August 26, 2024 order.  
Meyer also moved in the trial court for a stay of the August 26, 2024 order pending appeal.  The 
Attorney cross-moved for an award of attorney’s fees and costs and for sanctions against Meyer 
and his attorney pursuant to R. 1:4-8 The court denied Meyer’s request for a stay pending appeal.  
The court denied The Attorney’s motion for sanctions based on Meyer’s apparent belief in the 
validity of his arguments, despite the absence of legal support. 
 

However, the court found that Meyer had deliberately failed to comply with the June 27, 
2024 order.  Thus, the court sanctioned Meyer $4,009.50, the amount of attorney’s fees and costs 
The Attorney incurred to move to enforce the order, and compelled Meyer to produce the mail 
and identify assets receive outside of the will. 
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The Appellate Division affirmed the trial court, finding that there was no basis for any of 
the arguments raised by Meyer.  The Appellate Division began by noting that a trial court’s 
decision regarding the removal of a fiduciary is reviewed for abuse of discretion.  Wolosoff v. 
CSI Liquidating Tr., 205 N.J. Super. 349, 360 (App. Div. 1985).  The court also noted that a 
disagreement between the beneficiary and fiduciary is not cause for removal.  In re Koretzky, 8 
N.J. 506, 531 (1951) 
 

The Appellate Division also found that Article Third of the Will was not ambiguous.   
 
The Appellate court also in its opinion presents a detailed discussion of the standards for 

an award of fees for frivolous litigation and concluded that the $4,000 sanction was appropriate. 
 
In the Matter of the Estate of Reinert, Deceased, Docket No. A-3772-23, 2025 WL 
2860425 (N.J. Super. App. Div. Oct. 9, 2025) 

 In this case, Christopher Harz (“Harz”) filed a caveat in a dispute concerning his uncle’s 
estate.  The Appellate Division addressed whether the caveator was entitled to discovery in this 
summary action and whether he was entitled to an award of counsel fees. 
 
 In April 2023, decedent Charles Frederick Reinert (“Decedent”) executed a Last Will and 
Testament (“the 2023 Will”), appointing his neighbor Brian Hughes (“Hughes”) as executor of 
his estate.  The Will also named Hughes as a 30% beneficiary of the residuary estate, with the 
other 70% of the estate to be divided equally among six stepchildren and one step-grandchild 
(collectively “the Rushtons”).   
 
  During his lifetime, Decedent was married twice.  His first wife predeceased him in 2017 
after 60 years of marriage; they had no children together.  Decedent re-married in 2018, and his 
second wife already had six adult children and one grandchild. 
 
 Decedent’s second wife predeceased Decedent in 2019.  After her passing, certain of the 
Rushtons began providing care and assistance to Decedent, including driving him and managing 
his voicemail.  Decedent moved into an assisted living facility in 2022. 
 
 Decedent died in September 2023 at the age of 94.  He had no biological children.  
Decedent’s nephew, Harz, who had not been mentioned in any of Decedent’s last six Wills, filed 
a caveat.  Hughes filed a complaint for dismissal of the caveat and for a probate judgment.  In 
response, Harz alleged that at the time of executing the 2023 Will, Decedent lacked testamentary 
capacity and was unduly influenced by Hughes and the Rushtons.  Christopher also filed a 
motion for leave to file a counterclaim to compel discovery. 
 
 The dispute was heard as a summary action on the return date of the Order to Show 
Cause.  In an oral opinion issued that day, the court found no genuine issue of material fact 
concerning Harz’s claims.  Among other things, the court considered an April 2023 letter from 
Decedent’s long-time physician, who asserted after a neurological examination that Decedent 
had been “medically, physical, and mentally able to proceed with any legal issues” and was 
further “able to understand all the ramifications of adjusting his will.”  Id. at *4.  The court also 
considered several certifications filed by family members.  Based on the submissions, the court 



 

73 
 

discerned no genuine issue of undue influence by either Hughes or the Rushtons, nor any 
genuine issue of lack of capacity, fraud, mistake, or coercion. 
 
 The court dismissed the caveat, admitted the 2023 Will to probate, appointed Hughes as 
executor of the estate, and denied Harz’s motions. 
 
 Harz subsequently filed a motion for his counsel fees to be paid by the estate.  The court 
denied his fee application, finding that although Harz acted in good faith in filing his caveat, he 
did not have reasonable cause for contesting the validity of the 2023 Will. 
 
 Harz filed an appeal, essentially arguing that the trial court erred on four main issues:  (1) 
improperly granting the relief sought by order to show cause through a summary proceeding 
when there existed genuine issues of material fact; (2) improperly considering Decedent’s prior 
Wills; (3) improperly denying his request for leave to file a counterclaim and crossclaim; and (4) 
improperly denying his fee application based on alleged reasonable cause for filing the caveat. 
 
 The Appellate Division affirmed. 
 
 First, the trial court properly adjudicated this action in a summary manner pursuant to the 
express authority under Rule 4:67-1(a) and Rule 4:83-1.  A plenary hearing was not required.  
Rather, Harz failed to provide a viable factual basis for his claims and wrongly alleged that the 
speculative questions he raised should be considered as factual disputes.  The Appellate Division 
found that the trial judge reasonably regarded these alleged issues of fact as unsubstantiated and 
speculative.   
 
 The Appellate Division noted that “[p]lenary hearings are required only when there are 
‘contested issues of material fact on the basis of conflicting affidavits.’”  Id. at *8 (quoting 
Conforti v. Guliadis, 128 N.J. 318, 322-23 (1992)).  Further, “self-serving assertions unsupported 
by evidence are insufficient to create a genuine issue of material fact.”  Id. (quoting Bove v. 
AkPharma Inc., 460 N.J. Super. 123, 138 (App. Div. 2019)).  Competent opposition requires 
competent evidential material beyond mere speculation and fanciful arguments.  Here, as to 
Harz’s speculation regarding the nature of Hughes’s relationship with Decedent, the court noted 
that there was no proof that Hughes “did anything wrong” or “was able to place any pressure or 
trick or do anything with respect to the decedent.”  Id. 
 
 Second, the Appellate Division rejected Harz’s argument that the trial court 
impermissibly “based” its decision on the other prior wills that preceded the 2023 Will.  The trial 
judge merely acknowledged the existence of the previous wills in analyzing whether Harz would 
have automatically inherited under the laws of intestacy had he hypothetically succeeded in 
nullifying the 2023 Will. 
 
 The Appellate Division also rejected Harz’s claim that notice of the Probate Part 
proceedings had to be given to other persons who had been named as beneficiaries under prior 
Wills.  Specifically, upon the filing of a caveat, Rule 4:80-6 requires only that notice be given to 
intestate heirs and to the beneficiaries under the instrument being offered for probate. 
 
 Third, the trial court did not err in denying Harz’s motion for leave to file a counterclaim 
and cross-claim.  Rule 4:67-4(a) provides that in summary proceedings, “[n]o counterclaim or 
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cross-claim shall be asserted without leave of court.”  Here, the trial court reasonably declined to 
expand and prolong the case and consume resources on Harz’s speculative claims. 
 
 Fourth, the trial court reasonably declined to award counsel fees to Harz.  While Harz 
may have filed his caveat in good faith to escape frivolous litigation sanctions, he must also 
show “reasonable cause” in support of his fee application.  Harz’s contentions were too 
speculative to be viable, and the finding of a lack of reasonable cause was justified.   

 

In re Estate of Berryman, MON-P-410-24 (N.J. Super. Ct. Ch. Div. March 9, 2026) 

This will contest addressed the role of the witness to the will.   

The defendants moved for summary judgment declaring the decedent’s will invalid since 
it was not properly witnessed.        

The will was witnessed by two individuals, including an attorney, with a notary present. 
The defendants contended that one of those witnesses did not understand his role as a witness; 
thus, the will failed to meet the requirements of N.J.S.A. §3B:3-2, which requires that the will 
must be witnessed by two individuals.  However, that statute does not require any particular 
language expressing the role of the witness.    

The defendants argued that one of the witnesses testified in his deposition that he:  never 
heard of the terms “undue influence” or “undue restraint”; did not do any investigation to 
determine whether the testator was being influenced; and had never read the paragraph referring 
to the attesting language before. 

The trial court denied the motion.  It found that the will met the statutory requirements on 
its face since the will bore the signatures of two witnesses and contained the attestation by a notary.  
Therefore, three individuals attended to the execution.   

The judge also applied the doctrine of substantial compliance to deny the summary 
judgment motion.  

The court rejected the argument that a witness must conduct an independent investigation 
into potential undue influence on a testator and explained that a witness's role is merely to observe 
the testator's signature and sign the will.  In the context of the motion for summary judgment, the 
court could assume that the witness was present, observed the execution, saw nothing of concern, 
and signed the document.  The court left open the prospect that at trial the witness might testify 
inconsistently with his limited function, but at the summary judgment stage the court found nothing 
in the witness’s testimony to invalidate the will.   

IV. ENFORCEABILITY OF ARBITRATION CLAUSE IN WILL 

In re Hekemian, Docket No. A-3001-24 2026 WL 1073030 (N.J. Super. App. Div. April 
21, 2026) 

This decision is an update of In re Hekemian, Docket No. A-1774-21, 2023 WL 176098 
(N.J. Super. App. Div. Jan. 13, 2023), dealing with the enforceability of arbitration provisions in 
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testamentary instruments.  In that earlier decision, the Appellate Division affirmed a trial court 
ruling denying a motion to enforce the arbitration clause.  The case came back before the Appellate 
Division in a different context and with the widow, Sandra, as an added party, and with the appeals 
court more squarely addressing whether an arbitration clause in a will is enforceable.    

The decedent, Samuel P. Hekemian (“Decedent”), was survived by Sandra and their four 
sons.  One of those sons, Peter, was a co-executor of the estate with the Decedent’s advisor.   

The Decedent left a Last Will and Testament dated August 27, 2002 (“Will”).  He died in 
August 2018.   

The Will contained an arbitration clause requiring that any dispute regarding the 
interpretation of the Will and the trusts created thereunder, or arising out of the administration of 
the Will and the trusts, be submitted for settlement by arbitration.  The Will also provided that 
“[a]rbitration shall be the exclusive remedy for resolving disputes concerning this Will and the 
trusts created hereunder, including but not limited to the administration of the Will and such trusts 
….”  Id. at *3.   

Facts and 2023 Decision 

After the Will was probated, one of the sons, Richard, requested an early distribution or a 
loan from the trusts.  That request was denied.  Richard subsequently filed a judicial action to 
enforce his rights and compel an accounting.   

The defendant-executors sought to enforce the arbitration clause in the Will.  They argued 
that the plaintiff was bound by the arbitration clause by (a) failing to challenge the validity of the 
Will, (b) seeking to receive the benefits of the Will, and (c) seeking an accounting in his capacity 
as a beneficiary.  The defendants also relied on New Jersey’s strong public policy preference for 
arbitration and the fact that the Decedent inserted an arbitration clause in his Will, evidencing his 
intent, by the statement in the Will (emphasis added) that arbitration “shall be the exclusive remedy 
for resolving disputes.”  The defendants acknowledged that no New Jersey precedent existed on 
the issue but cited Rachal v. Reitz, 403 S.W.3d 840 (Tex. 2013), in support of their position.  

Additionally, the defendants argued that New Jersey courts have compelled a non-
signatory to arbitrate when the non-signatory “engaged in conduct, either intentional or under 
circumstances that induced reliance, and that [the parties seeking to compel arbitration] acted or 
changed their position to their detriment.”  See Hirsch v. Amper Fin. Servs., LLC, 215 N.J. 174, 
189 (2013) (quoting Knorr v. Smeal, 178 N.J. 169, 178 (2003)).  Thus, the equitable estoppel 
doctrine prevents a non-signatory from “cherry picking” the provisions of a contract.   

Applying these principles to the facts in this case, the defendants noted that Richard had 
written to the defendants, requesting either a distribution or a loan from one of the trusts.  In 
addition, Richard made numerous statements which showed that he sought to avail himself of the 
benefits under the Will and the trusts.   

In response, Richard asserted that the arbitration provision was unenforceable under New 
Jersey law.  Richard argued that the Rachal decision (a) has no precedential value to a New Jersey 
court, (b) involved an inter vivos trust, not a will, and (c) involved a situation in which the 
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beneficiary had received benefits from the trust, whereas the plaintiff had received no such 
benefits. 

Richard further asserted that arbitration is a remedy of a contractual nature, and that mutual 
assent is a prerequisite for enforcement of an arbitration agreement.  He also disputed the 
defendants’ estoppel theory because they failed to establish Richard engaged in conduct that 
induced their reliance.  Finally, Richard argued that he was only seeking an accounting and cited 
Article Sixteenth of the Will, which provided that a fiduciary “may submit the account to a court 
for approval and settlement.”    

After an extended analysis, the trial court concluded that Richard could not be compelled 
to arbitrate, on several grounds.   

The defendants appealed.  The Appellate Division affirmed the trial court’s decision.   

First, the Appellate Division analyzed the arbitration clause under the New Jersey 
Arbitration Act (“NJAA”), which provides, in relevant part, that “[a]n agreement contained in a 
record to submit to arbitration any existing or subsequent controversy arising between the parties 
to the agreement is valid, enforceable, and irrevocable except upon a ground that exists at law or 
in equity for the revocation of a contract.”  N.J.S.A. § 2A:23B-6(a).  The Appellate Division 
grappled with the meaning of “agreement” under the NJAA, which is not defined in the statute.  
Applying the word’s common definition under Black’s Law Dictionary (i.e., a manifestation of 
mutual assent between two or more persons), the appeals court distinguished an agreement from a 
contract (i.e., an agreement results in an obligation enforceable at law.)  The court concluded the 
Legislature intended for “agreements” and “contracts” to be treated differently under the NJAA. 

The appeals court further concluded that an agreement to arbitrate must result from mutual 
assent and that the waiver of rights in such agreements must be “clearly and unmistakably 
established.”  Hekemian, slip op. at *16.  Because the execution of a will is a “unilateral disposition 
of property” and therefore does not require mutual assent of the parties to be bound by an 
arbitration provision, there was no meeting of the minds to make the arbitration agreement in the 
Will under the NJAA.  Id. at *17. 

The Appellate Division also found that the plaintiff’s underlying request for an accounting 
did not constitute a “dispute” within the scope of the arbitration clause as drafted.  The court 
rejected the defendants’ argument that, even without mutual assent to the arbitration clause, the 
plaintiff was bound by it under the equitable principle of the “substantially similar doctrine of 
equitable estoppel.”  Id. at *19.   

The court was similarly not persuaded by the defendants’ reliance on Rachal, discussed 
above, and found that defendants did not detrimentally rely on the application of the arbitration 
provision, such that equity would require the arbitration provision be upheld in the Will.   

Likewise, the Appellate Division did not find a “substantial nexus” between the arbitration 
provision in the Will and the plaintiff’s statutory right to receive an accounting, nor did it find 
compelling circumstances warranting the application of equitable estoppel principles. 
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Finally, the Appellate Division considered how the New Jersey Legislature has allocated 
authority to the courts to hear “controversies respecting wills, trusts and estates” under N.J.S.A. § 
3B:2-2.   

The Appellate Division declined to opine on the validity of arbitration clauses in wills as a 
general matter -- which became the focus of the 2026 decision -- but decided that any arbitration 
provision of a will that removes the court’s ability to resolve the controversies contemplated under 
N.J.S.A. § 3B:2-2 is invalid. 

2026 Decision  

The 2026 decision expressly holds that arbitration provisions in testamentary instruments 
are invalid.   

More specifically, after the appellate ruling in 2023, the Decedent’s widow, Sandra, joined 
the proceedings.  Eventually, the executors filed a complaint for settlement of their first interim 
accounting for the administration of the estate.  Sandra and Richard filed exceptions to the 
accounting.  The executors then moved to compel arbitration.   

The trial court denied the motion to enforce the arbitration clause for several reasons, some 
of which overlapped with the 2023 rulings.   

The executors appealed on several grounds, including:  the provision was valid and 
enforceable under the New Jersey Arbitration Act; Sandra had agreed to arbitration since she and 
the Decedent had executed reciprocal wills in 2001 that contained the same arbitration provision; 
Richard should be compelled to arbitrate as a third-party beneficiary of the Decedent’s 
testamentary trusts; and the Decedent’s testamentary intent required arbitration.  

The Appellate Division rejected these arguments and held that the arbitration provision in 
the Will (1) failed for lack of mutual assent and (2) was contrary to New Jersey’s statutory scheme 
covering the administration of estates.   

As to the first point, the appeals court explained that an agreement to arbitrate is a contract 
that must be the product of mutual assent, especially since arbitration entails a waiver of the right 
to pursue a judicial proceeding.  Unless the parties have agreed to arbitration and knowingly 
waived their right to go to court, the parties are not required to arbitrate.  The court also observed 
that a will is not a contract. 

In regard to the second point, the Appellate Division observed that in the NJAA, the 
Legislature had not codified the enforceability of arbitration clauses in wills and trusts.  At the 
same time, the New Jersey Probate Code grants the Superior Court full authority to hear and 
determine all controversies regarding wills, trusts, and estates, including fiduciary accountings.  
N.J.S.A. §3B:2-2.  Therefore, arbitration clauses eliminate the judiciary’s role in resolving such 
disputes.   
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V. TRUST DISPUTES 

In the Matter of The Eleanor M. Weisbrod Endowed Scholarship, Docket No. A-2199-
21, 2023 WL 2800327 (N.J. Super. App. Div. Apr. 6, 2023) 

This decision addresses an application by Georgian Court University (GCU) to modify 
the criteria for awarding scholarships from a fund (“Fund”) established by Eleanor M. Weisbord 
(“Weisbrod”).   

Weisbrod graduated from GCU in 1944.  Her major was math.  At the time she attended, 
all of the students were female, and most of the students were Catholic and resided on campus.   

In 1989, Weisbrod established the scholarship through a gift agreement which provided 
that the income from the “perpetual” endowment was to be used for “scholarship purposes.”  The 
agreement further stated that the scholarships “shall be made to mathematics majors who are 
Catholic, full-time students with need” who maintain a GPA of 3.0.     

In 1996, Weisbrod created a trust.  She restated that trust several times.  The trust 
provided that at her death a percentage of the trust property would be added to the Scholarship.  
The trust also stated, “The recipient(s) of the [s]cholarship(s) will be financially needy students 
of academic excellence in undergraduate school, being a full-time resident student in the field of 
Mathematics.”   

In addition, the trust funded two other scholarships at GCU:  one for undergraduate 
students in the field of education; and one for graduate students in the “field of the recipient’s 
own selection.”   

Weisbrod died in 2008.  In the following two years, the scholarship endowment grew 
from less than $200,000 to over $1.5 million, due in part to additional funding from the trust.   

The Fund’s growth continued and by June 2020 was over $4.1 million.   

In the meantime, the demographics of GCU students changed.  The student population 
decreased by 16%, and the number of female undergraduate students decreased by 26%.  Less 
than 50% of the students were Roman Catholic and only 22% of undergraduates lived on 
campus.  Moreover, in 2021 less than 1.5% of the students were full-time, female math majors.   

As a result, only a relatively small number of students met the scholarship criteria.  From 
2010 forward, over $1.3 million of the Fund was not distributed because of the restrictions 
placed on the awards.   

In July 2021, GCU applied to the court to modify the scholarship terms in three ways, so 
that the funds could be awarded to: (1) students of all religious faiths; (2) commuter students; 
and (3) students pursuing math-based and science-based majors.  However, GCU did not seek to 
change the terms that the awards be to female students, with financial needs, and having a 3.0 
GPA.     

GCU relied on a certification from Weisbrod’s longstanding attorney.  He had prepared 
her will and trust.   
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The New Jersey Attorney General did not object to the proposed modifications but took 
the position that the modifications should be awarded on a tiered basis.  GCU agreed to modify 
the requested relief accordingly.  A proposed consent order was submitted. 

The trial judge denied GCU’s application without argument or a hearing.  The judge did 
not consider the tier-based plan reflected in the consent order.  Instead, the court concluded that 
Weisbrod did not intend to allow changes to the scholarship terms.   

GCU moved for reconsideration and submitted a certification from its Vice President for 
Institutional Advancement providing additional information about the scholarship and the 
student body.  The Attorney General raised no objection.   

The trial court heard argument on the reconsideration motion and on two later dates heard 
additional arguments from GCU.  Ultimately, the trial judge allowed the commuter-student 
modification but denied the modifications based on religion and academic major.  The judge 
relied “on unidentified materials he had independently searched for and read,” and determined 
that Weisbrod had strong beliefs in her Catholic faith and her math training.   

In the end, the trial judge allowed the modifications except those to allow awards to 
students of any religion and to students pursing math-based and science-based majors.   

GCU appealed.   

After summarizing the standards for cy pres relief, the Appellate Division found that the 
trial judge had committed errors by not conducting a hearing and by instead making his own 
findings on Weisbrod’s intent, relying on information outside the record that he apparently 
looked up but did not identify.   

The Appellate Division reversed the trial judge’s rulings and remanded the case for a new 
hearing.  Further, the appeals court directed that the new hearing be conducted by a different 
judge, since the original one had already expressed his views based on evidence outside of the 
record.   

In re Estate of Mary L. Wilson, Docket No. A-1663-21, 2023 WL 4714038 (N.J. Super. 
App. Div. Jul. 25, 2023) 

Frank Ryan Wilson (Frank) appealed four orders:  (1) a case management order barring 
his expert’s report; (2) a related order denying his motion for reconsideration; (3) an order 
denying his motion for partial summary judgment; and (4) an order dismissing his verified 
complaint.  The Appellate Division affirmed all four orders. 

Frank brought an action containing allegations of breach of fiduciary duty in the 
administration of a testamentary trust.  The trust was created following the death of Mary L. 
Wilson (Decedent).  Decedent died in 2002, and her Will left the residue and remainder of her 
estate in trust for Frank, her grandson, until he reached the age of 25, at which time the trust’s 
assets were to transfer to him.  At the time of Decedent’s death, Frank was only six years old.  

Decedent’s Will named Carole Dulany (“Dulany”), Decedent’s sister and Frank’s great-
aunt, as both executrix of the estate and trustee of the trust.  The Will provided that Dulany was 
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not required to produce a formal accounting of the estate or trust and that she was not subject to 
New Jersey’s “Prudent Man” rule.  See Prudent Investor Act, N.J.S.A. § 3B:20-11.1 to -11.12. 

The trust’s assets were comprised of five parcels of real property, three of which were 
multi-family residences with tenants.  By the time Frank turned 25, the parties were both 
represented by counsel, and Dulany’s counsel advised that a turnover of the trust’s assets and 
related information could not occur until after a multiyear accounting was prepared.  Dulany’s 
counsel further advised that if Frank wanted to proceed without an accounting, then Dulany 
would agree, provided Frank signed a release of claims.  Frank declined.  

Thereafter, Frank filed a verified complaint and order to show cause, alleging Dulany 
wasted trust assets due to misfeasance, nonfeasance, and malfeasance.  By way of relief, he 
sought the turnover of books and records, and compensatory and punitive damages for the 
diminution of the value of the trust’s assets. 

Prior to the return date of the order to show cause, Dulany resigned as trustee and an 
attorney, Richard Weiner, Esq. (Weiner), was appointed as substitute administrator and 
substitute trustee.  In addition, at Dulany’s counsel’s request, Ira C. Kaplan, Esq. (Kaplan), was 
appointed as guardian ad litem for Dulany.  Dulany then filed an answer and counterclaim 
seeking recovery of statutory trustee commission and an award of attorneys’ fees. 

At the outset, Weiner provided a report to the court.  The report called into question 
Dulany’s recordkeeping on behalf of the trust while also concluding, among other things, that 
Dulany was diligent in managing the trust’s properties.  

Following his report, Weiner advised Frank to retain an accountant to review Dulany’s 
records if he intended to pursue his claim regarding the diminished value of the trust assets.  
Frank, however, failed to submit an expert report by the deadline set by the chancery court’s case 
management order.  The court denied Frank’s request to serve his late report and denied Frank’s 
subsequent motion for reconsideration on the issue.  On these points, the court ruled that Frank 
had more than sufficient time to provide the report and failed to do so in accordance with the 
established deadline.  The court further ruled that submission of the late report would delay trial 
and prejudice Dulany.  The court also denied use of the report on the independent ground that it 
constituted an inadmissible net opinion.  The court found that the report did not contain the 
expert’s curriculum vitae, did not cite any sources, and failed to explain the basis for the 
underlying opinion. 

Thereafter, Frank moved for partial summary judgment on the issue of liability.  He 
argued that there was no dispute that Dulany breached her fiduciary duty as trustee by failing to 
properly manage the trust’s assets.  The court denied the motion, finding that material issues of 
fact existed as to payment of certain expenses of the trust’s real properties and as to management 
of those properties. 

Following the denial of the summary judgment motion, the court held a two-day bench 
trial and, ultimately, found that Frank could not support his allegations that Dulany mismanaged 
the trust’s property.  The court acknowledged in its opinion that Dulany’s recordkeeping was, 
indeed, poor.  Nonetheless, the court placed significant weight on the testimony of the trust’s 
accountant who attested that Dulany provided him with sufficient records for him to complete 
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tax returns for each of the trust’s properties throughout the time Dulany served as trustee. The 
court further found that there was no evidence presented that Dulany misappropriated or 
obtained any personal benefit from the trust funds. 

On appeal, the appellate court affirmed the rulings substantially for the reasons expressed 
by the trial court.  In particular, the panel found that the trial court did not abuse its discretion in 
enforcing the deadline established for Frank’s submission of an expert report and affirmed that 
the report constituted a net opinion.  

The panel further found that the denial of the partial summary judgment motion was 
appropriate, reasoning that while Dulany’s record keeping was questionable, there were material 
issues that remained unresolved concerning whether Dulany’s acts as trustee amounted to a 
breach of her fiduciary duties.  

Finally, the Appellate Division affirmed the court’s trial decision holding Frank failed to 
prove by a preponderance of the evidence that Dulany breached her fiduciary duties as trustee.  
In reaching this conclusion, the Appellate Division highlighted the trial court’s analysis 
regarding Frank’s lack of an expert opinion as to any mismanagement of the trust’s assets.  The 
panel agreed that there was not sufficient support in the record to prove Dulany engaged in 
misfeasance, nonfeasance, or malfeasance as a result of her recordkeeping, habits in maintaining 
the trust’s properties, or the expenses incurred by the trust. 

In the Matter of the Davi H. Kato Special Needs Trust, Dated December 11, 2018, 
Docket No. A-0414-22, 2024 WL 762247 (N.J. Super. App. Div. Feb. 26, 2024) 

Fabio and Maria Kato (the “Katos”) were natives of Brazil.  While visiting New Jersey in 
2015, they had a son, Davi, who was born with cerebral palsy.  A medical malpractice action 
resulted in a settlement of $5.7 million.  Pursuant to a Chancery Division order, the net proceeds 
of the settlement were placed into a special needs trust.  Maria Kato was the Settlor, and an 
attorney (“Lawyer”) and Ocean First Bank (“Ocean First”) were named as trustees. 

The Lawyer was a New Jersey attorney who came to know the Katos through his mother, 
who served as a Portuguese translator for the Katos during Davi’s therapy.  Fabio Kato testified 
that the Katos selected the Lawyer as a trustee because they believed he spoke fluent Brazilian 
Portuguese.  However, while he spoke Portuguese, the Lawyer did not speak Brazilian 
Portuguese. 

In September 2021, Ocean First filed a court action to modify the agreement between the 
bank and the Lawyer as co-trustees regarding administrative duties and the division of 
commissions.  Ocean First alleged that the language barrier had caused a deterioration in the 
relationship between the Katos and the Lawyer which interfered with Ocean First’s ability to 
effectively administer the trust. 

The Katos filed a cross-claim to remove the Lawyer as co-trustee and appoint someone 
else.  In addition to the communication problem, Fabio Kato complained that the Lawyer 
consistently refused to consent to trust expenditures for Davi’s benefit. 

In 2022, the Katos and Davi moved back to Brazil.  Fabio Kato certified that they had no 
intention of returning to the United States.  They notified the Monmouth County Division of 
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Social Services that they had moved and requested that Davi’s Medicaid benefits be terminated 
since he would no longer be a resident of New Jersey. 

The Katos then moved to terminate the special needs trust and create a new irrevocable 
trust with Ocean First and someone other than the Lawyer as co-trustees.  The Katos argued that 
the special needs trust had been created, in part, so Davi could qualify for Medicaid while the 
family lived in New Jersey, but because the family had moved out of the United States and Davi 
was therefore no longer eligible for Medicaid, the special needs trust no longer filled that need. 

Ocean First supported the Katos’ motion.  The Lawyer opposed it, arguing that 
termination of the special needs trust was not in Davi’s best interest.   

After two hearings, the trial court terminated the special needs trust and, relying on 
N.J.S.A. § 3B:12-2, approved the creation of a new trust.  Ocean First continued as trustee and a 
new co-trustee was appointed. 

The Lawyer filed a motion for commissions of approximately $72,435.  The Chancery 
Division approved termination commissions of $31,738.   

The Lawyer appealed.    

The Appellate Division first noted that corpus commissions are reviewed under an abuse 
of discretion standard.   

The Lawyer argued that the trial court did not have the authority to terminate the special 
needs trust because the relocation to Brazil was anticipated by the settlor.  The court rejected this 
argument, noting that the governing standard is whether termination or modification would 
further the purposes of the trust.  N.J.S.A § 3B: 31-28(a).  

The Lawyer argued that termination of the special needs trust solely because Davi was no 
longer eligible for Medicaid was inappropriate.  The Appellate Division rejected this argument 
also, noting that maintaining Davi’s eligibility for Medicaid was only one of the purposes of the 
special needs trust, and that continuation of the special needs trust would result in unnecessary 
expense. 

The court explained in a footnote: 

With a special needs trust, so long as the Medicaid program had an 
outstanding right of reimbursement (which, presumably, it would 
until termination of the special needs trust), a trustee must provide 
notice to the New Jersey Division of Medical Assistance and 
Health Services (DMAHS) of expenditures over $5,000, forty-five 
(45) days in advance.  Further, the trustee of the special needs trust 
had to file an annual accounting with DMAHS.  Perhaps most 
importantly, the special needs trust would exist until Davi no 
longer had a disability – what seems to be an unlikely occurrence – 
or died. 

Kato at *3, n.1.  
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The appeals court also noted that with an irrevocable trust, these burdens would not exist 
and “Davi would have the absolute right to demand and receive the remaining principal of the 
irrevocable trust when he turns eighteen.”  Id. at *3.   The Appellate Division agreed with the 
trial court’s conclusion that the purpose of the trust was to benefit Davi, and that this purpose 
would be better served by the irrevocable trust.   

The Appellate Division also rejected the Lawyer’s argument that the trial court lacked 
authority to create a new trust.  The Appellate Division relied on the language of N.J.S.A. § 
3B:12-1, which authorizes the court to establish a protective arrangement, and N.J.S.A. § 3B:12-
2, which specifies that a permissible protective arrangement for a minor is “a suitable trust.”  Id.  

The Lawyer next argued that the trial court incorrectly calculated his commission.  The 
Appellate Division found that the trial court erred in calculating his commission, but not in the 
way the Lawyer suggested.  The Appellate Division went through a detailed calculation of 
termination commissions, which included a commission on the corpus distributed and “an 
amount equal to the annual commissions on corpus authorized pursuant to N.J.S.A. § 3B:18-25, 
but not actually taken by the fiduciary….”  Id.  

Finally, the Appellate Division noted that during his tenure as co-trustee, the Lawyer 
received his annual commission in monthly payments.  In the first five months of 2022, before 
the special needs trust was terminated at the beginning of June, the Lawyer received $15,532 of 
his annual commission for 2022.  The Appellate Division resolved that issue as follows:  

We read the plain language of N.J.S.A. § 3B:18-28 in the context 
of other related provisions.  The first issue is what is meant by “an 
amount equal to the annual commissions on corpus authorized, but 
not actually taken by the fiduciary.”  Thus, it is helpful to examine 
the meaning of “annual commissions.”  The statute governing 
annual commissions, N.J.S.A. § 3B:18-25, provides trustees “may 
annually… take commissions on corpus…,” N.J.S.A. § 3B:18-
25(a), that is, once a year.  The statute does not contemplate 
monthly payments. 

The question here is whether a trustee should be given an annual 
commission for a year he did not complete.  Neither the 
termination commission statute nor the annual commission statute 
– nor any other statute concerning commissions – addresses this 
issue.  No provision requires paying a trustee the portion of the 
annual commission he earned in the year a trust is terminated.  
Thus, we discern no error or abuse of discretion in the trial 
judge’s conclusion that a trustee is only owed an annual 
commission upon completion of a full year.  

Id.  (emphasis added). 
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In re Yael Silberberg 2012 Appointed Trust, Docket Nos. A-0813-22, A-1906-22, 2024 
WL 2811604 (N.J. Super. App. Div. Jun. 3, 2024) 

Daniel Weingarten (“Daniel”) created a trust in 1992 for his daughter, Yael Silberberg 
(“Yael”), using a trust form his family frequently recycled.  After Yael’s engagement and 
marriage to Avi Silberberg (“Avi”), Daniel consulted an attorney to establish a new trust in 2012 
(“2012 trust”) due to his concern over Avi’s interference with Yael’s trust and other family 
assets.   

The 2012 trust provided payment to Yael for net trust income for life and other 
distributions the trustee determined appropriate for Yael’s benefit, and designated Yael’s 
children as residuary beneficiaries.  Due to friction between Daniel and Yael, the former trustee 
resigned, and Daniel appointed Earl Smith (“Earl”) as trustee.  In late 2013, Yael prepared 
documents to change the trustees to Avi, Avi’s mother, and Avi’s sister in order to distribute the 
entire trust immediately.  Since Yael attempted to obtain an outright distribution of the trust 
principal, a guardian ad litem (“GAL”) was appointed to protect Yael’s children’s interests, with 
fees paid from the trust.   

In April 2022, a court order authorized the release of principal and income from the trust 
pending the next accounting.  The order stated the trustee shall not use any principal or income to 
pay any expenses other than taxes, unless the trustee has applied to the court on notice and 
received permission to pay any other expense.   

The GAL contacted Earl about payment for his services, and Earl informed the GAL that 
a motion with the court was required to pay such expense.  The GAL filed an application with 
the court to authorize Earl to pay the GAL’s fees and costs from the trust.  Earl joined the 
motion, and the trial court found that “as far as this [c]ourt is concerned, it serves as the [t]rustee 
also filing the application.”  The court held the GAL’s fees and costs of just over $23,000 were 
reasonable under the lodestar method and awarded that amount to the GAL.   

Yael sued to hold the GAL and Earl in contempt, and the GAL filed a cross-motion to 
dismiss the complaint with prejudice and for fees and costs associated with the contempt 
pleadings.  The court granted the motion to dismiss and awarded the GAL nearly $14,000 to be 
paid by the trust. 

Yael appealed and primarily argued that the judge erred in granting the GAL fees because 
Earl was prohibited from using principal or income from the trust and did not file formal notice 
of the fee application for the GAL.  Yael also claimed the judge erred in dismissing her contempt 
complaint, awarding associated fees, and not allowing discovery on her contempt and 
embezzlement allegations against the GAL and Earl.  

The Appellate Division affirmed the trial court’s awarding of fees in favor of the GAL 
for two reasons:  (1) it determined that under Rule 4:26-2(e), a GAL is allowed to seek fees on 
“written notice with the court”; and (2) the April 2022 order provided that Earl could file an 
application with the court to pay expenses from the trust.  The Appellate Division found “there 
were no procedural irregularities here” when the GAL filed a motion for fees and costs, and Earl 
joined in the motion by way of letter through his counsel.  In sum, the Appellate Division 
decided that Earl joining in the motion served as Earl filing the motion.   
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Furthermore, the Appellate Division dismissed Yael’s other appeals for the following 
reasons:  (1) there was contrary evidence of contempt, as Earl and the GAL exchanged emails 
expressing caution to comply with the April 2022 Order; and (2) dismissal prior to discovery was 
appropriate because Yael did not establish a prima facie case as to any cause of action for 
contempt.   

In re T/U/W of Wen, Docket No. A-3675-22, 2024 WL 3320595 (N.J. Super. App. Div. 
Jul. 8, 2024) 

Peter Wen (“Peter”) was the son of the decedent, Wu Huai Wen.  The case focused on a 
trial court order approving the first interim accounting of the trust (“Trust”) established under the 
decedent’s last will.  

The decedent died on November 14, 2009.  Pursuant to his will, the Trust was established 
and provided for income and discretionary principal payments to the decedent’s spouse during 
her lifetime.  Following the spouse’s death, the remainder was to pass to the decedent’s living 
descendants, including Peter.   

Although the spouse and children were named as trustees, in view of litigation the court 
appointed an attorney as the temporary substitute trustee (“Trustee”).  The Trustee sought 
approval of the interim accounting.  The accounting covered the period of August 1, 2014, 
through December 31, 2022.  Pursuant to the accounting, the Trust’s principal assets amounted 
almost $1.5 million.   

Peter filed an answer to the accounting with several exceptions.  For example, he 
challenged monthly distributions of principal to the decedent’s widow of $11,000.  Peter 
believed the monthly distribution requests came from another family member, and he accused 
that person of deceptive and improper conduct.  Although Peter acknowledged that the Trustee 
had denied certain requests, Peter requested that the Trustee conduct a further investigation into 
the propriety of the expenses as well as other sources of income and support available to the 
widow.  

The Trustee defended the distributions as appropriate and in line with the provisions of 
the Trust.  The trial judge agreed and ruled accordingly in a summary fashion. 

Peter appealed.   

On appeal, Peter argued that the trial judge overlooked the Trustee’s duties not only to 
the lifetime beneficiary but also to the remainder beneficiaries of the Trust.  He contended the 
judge failed to adequately scrutinize the Trustee’s discretion in light of the claims of 
manipulation of the widow.  Peter also asserted that the matter should not have been summarily 
decided and that discovery and a plenary hearing was needed. 

The Appellate Division began its analysis by noting an action to settle an account on an 
estate or trust is a formalistic proceeding, and unique to probate.  Higgins v. Thurber, 205 N.J. 
227, 229 (2011); R. 4:87-1 to -9.   

R. 4:87-8 allows an interested person to file exceptions to an accounting within the 
parameters of that Rule.  The appeals court continued: 
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“[T]he accounting procedure in general and the hearing on 
exceptions in particular” are “limited” in nature.  Perry v. Tuzzio, 
288 N.J. Super. 223, 230 (App. Div. 1996).  The action proceeds as 
a summary matter, R. 4:83-1, conducted in accordance with Rule 
4:67-5.  See N.J.S.A. 3B:2-4 (allowing actions by fiduciaries to 
proceed in a summary manner); see also Garruto v. Cannici, 397 
N.J. Super. 231, 241-42 (App. Div. 2007) (providing an overview 
of probate proceedings in New Jersey).  “[A] court must make 
findings of facts, either by adopting the uncontested facts in the 
pleadings after concluding that there are no genuine issues of fact 
in dispute, or by conducting an evidentiary hearing.”  Courier 
News v. Hunterdon Cnty. Prosecutor’s Off., 358 N.J. Super. 373, 
378-79 (App. Div. 2003); see also Pressler & Verniero, Current 
N.J. Court Rules, cmt. on R. 4:87-8 (2024).  If there are genuine 
issues as to any material fact, the court should conduct an 
evidentiary hearing on those disputed issues.  Tractenberg v. Twp. 
of W. Orange, 416 N.J. Super. 354, 365 (App. Div. 2010) (citing R. 
4:67-5); Courier News, 358 N.J. Super. at 378. 

Wen at *8. 
 

In addition, an action to settle an account is a proceeding that “involves a line-by-line 
review on the exceptions to an accounting.”  Higgins, 205 N.J. at 229 (citing R. 4:87-1(a)).  
However, “[e]xceptions which state no reason for criticism of the whole report, specify no items 
of which the exceptant complains, and no particulars wherein the master is alleged to have erred, 
cannot be entertained.”  In re Estate of Herrmann, 127 N.J. Eq., 65, 68-9 (Prerog. Ct. 1939) 
(internal citations omitted).  The court continued, “As indicated in In re Estate of Oliver, ‘[t]he 
rule is well settled that in all matters of charge against the accountant the burden of proof is upon 
the exceptant.  But in matters of discharge the burden is upon the accountant.”  Wen at *11 
(citing 3 N.J. Misc. 453, 463 (Orphans’ Ct. 1925) (internal citation omitted)).   

The Appellate Division affirmed, finding no abuse of discretion on the part of the trial 
judge.  The appeals court agreed that the Trustee exercised her discretion in making distributions 
in accordance with the terms of the Trust.  Moreover, Peter’s exceptions were insufficient as a 
matter of law and properly rejected in summary fashion. 

In re Trust B Under Agreement of Richard H. Wells Dated September 28, 1956, 311 
A.3d 1057 (Pa. 2024) 

In September 1956, Richard H. Wells (“Wells”), President of First Seneca Bank and 
Trust Company (“First Seneca”), established the Richard H. Wells Revocable Trust Agreement 
(the “Trust”), naming First Seneca as corporate trustee.   

Prior to his death in 1968, Wells amended the Trust four times.  Originally, the trust 
agreement provided for his wife and children following his death.  Upon his wife’s death, the 
balance of the Trust was to be divided into separate trusts for his children, with each child’s 
share passing to the child’s descendants at the child’s death.  In the event there were no 
descendants then living, the trust agreement gave a contingent charitable remainder interest to 
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Wells’s alma mater, the Virginia Military Institute(“VMI”), with the direction that such 
remainder, if any, be distributed outright to VMI and added to its general endowment fund. 

In 1960, Wells revoked the outright distribution to VMI and instead opted to direct any 
remaining principal into a separate perpetual charitable trust.  In that same amendment, Wells 
also vested a committee of First Seneca’s officers with the discretion to identify charitable 
beneficiaries, but directed the trustee to afford “favorable consideration” to VMI in the allocation 
of the trust’s income.   

Wells amended the Trust again in 1961 and 1963.  In each instance, he retained the 
provisions directing the trustee to favorably consider VMI as to the distribution of trust income 
from a contingent charitable remainder. 

In 1965, Wells amended the Trust one last time.  In particular, he removed all references 
to his descendants and provided that two individuals would receive lump sum distributions 
following his wife’s death.  The remaining balance would then pass into a perpetual charitable 
trust, with the VMI Foundation (the “Foundation”) -- an entity that manages VMI’s endowment 
fund -- as the sole remainder beneficiary and the recipient of all of the trust’s net income at least 
annually.    

Wells passed away in 1968.  A year later, the Tax Reform Act of 1969 was enacted, 
which imposed private foundation rules on trusts like the Trust, including mandatory 
distributions of 5% of the net investment asset value each year and an annual excise tax on 
investment income. 

Since its establishment, the Trust was managed by an independent corporate trustee.  
After a series of mergers, First Seneca became part of PNC Bank, N.A. (“PNC”), in 2009.  
Under the terms of the Trust, Wells provided that the corporate trustee was entitled to 
compensation commensurate with its duties, including a commission based on income and 
corpus in accordance with the trustee’s schedule of compensation in effect from time to time.   

During PNC’s tenure as trustee from 2010 to 2020, the value of the Trust grew from $1.5 
million to over $2.1 million and the Foundation received $639,314 in total distributions.  During 
that same timespan, PNC received roughly $18,500 in annual fees for its services as trustee, and 
the Trust paid approximately $750 annually in tax return preparation fees and roughly $4,325 
each year in investment income tax.      

In May 2019, the Foundation filed a petition to terminate the Trust under Section 
7740.3(e) of Pennsylvania’s Uniform Trust Act (the “UTA”), which allows a court to terminate a 
charitable trust if the separate existence of the trust “results or will result in administrative 
expense or other burdens unreasonably out of proportion to the charitable benefits.”  According 
to the Foundation, the trustee’s fees, at 28% of trust income, as well as the other administrative 
burdens of maintaining the Trust, justified its termination.  The Foundation further argued that by 
terminating the Trust and receiving the trust assets outright, the Foundation could manage the 
funds more efficiently and avoid certain income tax liabilities associated with the Trust’s 
classification as a private foundation.  In support of its argument, the Foundation alleged that it 
would save approximately $13,450 per year, or approximately one-half of an in-state cadet’s 
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annual tuition fees, if it were able to directly manage the trust assets as part of its endowment 
fund. 

PNC opposed the termination on the basis that it was fulfilling Wells’s intent.  PNC 
argued that Wells desired to maintain a perpetual trust benefitting VMI and to have a third-party 
financial institution act as corporate trustee, as evidenced by each of his four amendments.  PNC 
also maintained there were no facts to support the Foundation’s claim that there were any 
burdens out of proportion to the charitable benefits the trust provided.  The Commonwealth of 
Pennsylvania, through the Attorney General, intervened and sided with PNC, raising similar 
arguments. 

After the close of discovery, all three parties moved for summary judgment.  Notably, 
during the motion hearing, the Foundation conceded PNC’s fees were reasonable and at market 
rate for the services the bank had provided.   

After argument, the Orphans’ Court denied the Foundation’s motion and granted PNC’s 
and the Commonwealth’s motions.  The Orphans’ Court found that PNC’s fees were reasonable.  
It also found that the trust documents were clear and unambiguous in that Wells unequivocally 
wanted the charitable trust to continue in perpetuity rather than make an outright gift to VMI. 

The Foundation appealed to the Superior Court, which affirmed the Orphans’ Court 
decision. 

The Pennsylvania Supreme Court granted the Foundation’s petition for allowance of 
appeal.   

The Supreme Court also affirmed.  In reaching its decision, the Court noted that 
beneficiaries of a trust generally had no right to obtain assets outright through a judicial 
termination at common law, save for those instances where the purpose of the trust was either no 
longer legal or practical, in which case a court could attempt to approximate a settlor’s intentions 
through the doctrines of cy pres or equitable deviation.  The Court observed, however, that the 
common law was altered by the UTA, including Section 7740.3(e).   

The Court found that Section 7740.3(e) leaves no room for consideration of the settlor’s 
intent in the context of a judicial termination.  Instead, it requires a court to consider only a 
trust’s separate existence, expense and burdens, unreasonable disproportionality, and charitable 
benefits.  Through the application of these factors, the Court opined that the Pennsylvania 
legislature had imposed a “heightened standard that must be met” in order to set aside a settlor’s 
intent to continue a trust.  Id. at 1076.  

As the party seeking to terminate the Trust, the Foundation bore the burden of 
establishing that the Orphans’ Court had abused its discretion in denying termination.  The 
Foundation made two principal arguments:  (1) that it could avoid the 1.39% investment income 
tax if the trust assets were distributed to it as a public charity; and (2) that the 5% minimum 
distribution requirement under the private foundation rules prohibited the trust from utilizing a 
total returns investment policy under Pennsylvania statutes, which impeded investment 
flexibility.   
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The Court said it was “not clear” that the latter argument was true based upon the Court’s 
reading of the applicable statute and gave little weight to the expense of the investment income 
tax.  The Court further observed that the Foundation could not argue that PNC’s fees were 
disproportionate to the charitable benefits of the Trust, given that the Foundation had already 
conceded such fees were reasonable.  

The Court then weighed the charitable benefits of the Trust and found that such benefits 
were “substantial.”  The Court explained that, by maintaining the Trust, the cy pres doctrine 
could be invoked if the Foundation were to later become defunct -- a protection that would be 
lost if the trust assets were transferred to the beneficiary.  The Court also highlighted the growth 
of the Trust under PNC’s watch between 2010 and 2020 and noted that from 2017 to 2019, the 
Foundation had received an average annual distribution of $71,500 -- an amount that was nearly 
six times what the Trust paid in annual fees and taxes.  Furthermore, the Court concluded that the 
Trust ought to be “self-sustaining and productive for many years to come” based upon the size of 
the principal. 

Even if the Foundation had successfully demonstrated that the burdens of the Trust were 
unreasonably out of proportion to its charitable benefits, the Court said the statute vested the trial 
court with the discretion not to terminate the trust.  Under an abuse of discretion standard, this 
required the Foundation to show the Orphans’ Court decision was the “result of manifest 
unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be 
clearly erroneous.”  The Supreme Court said, “The record demonstrates compellingly that the 
costs are not unreasonably out of proportion to the benefits.”   

Finally, the Court also emphasized that terminating a trust solely for convenience or 
because it might be more advantageous for the beneficiary was not appropriate under Section 
7740.3(e).  The Foundation had failed to provide any precedential support from Pennsylvania or 
elsewhere in support of its request to obtain the Trust’s assets outright over the objections of the 
Attorney General and an interested party.  The lack of such support indicated that the 
circumstances surrounding the Foundation’s request were “unusual” and not contemplated by the 
statute.  In fact, the Court concluded, “The Foundation’s request is, quite literally, 
unprecedented.”  Id. at 1083.   

In the Matter of 1979 Inter Vivos Trust of Alfred and Mary Sanzari, Grantors, Dated 
June 1, 1979, Docket No. A-3612-21, 2024 WL 3249366, (N.J. Super. App. Div. July 1, 
2024) 

This case involved a dispute over the inclusion of Carl Sanzari (“Carl”), an adopted adult, 
as the beneficiary of two inter vivos trusts created by Alfred Sanzari (“Alfred”) and Mary 
Sanzari (“Mary”).  Alfred and Mary had established the trusts for the benefit of certain family 
members, including their deaf and legally blind son, Ben Sanzari ("Ben"), and his children.      

Alfred and Mary established the first trust in 1979 (the “1979 Trust”).  Thereafter, in 
1994, Alfred created the second trust (the “1994 Trust”).  Both trusts were funded with real 
property and other assets from Alfred's real estate business.   

At the time the 1979 Trust was established, Ben had three biological children with his 
then-wife, Barbara.  By the time the 1994 Trust was created, Ben and Barbara shared a fourth 



 

90 
 

biological child together.  Each trust provided for residuary gifts to Ben's children at Ben’s death.  
If a child was not alive but was survived by issue at the times fixed for distribution, the deceased 
child's share passed to that child's then-living issue under the terms of both instruments.   

In defining Ben’s children and more remote descendants for purposes of the class gifts, 
the trusts provided that the words "child," "children," and "issue" included adopted children.  
Specifically, the 1994 Trust stated, in relevant part, “‘As used herein, wherever th[e] context 
requires or permits . . . the words ‘children’ and ‘issue’ shall include adopted children as though 
they were Settlor’s natural born children and/or issue.’”  Id. at *5.  The 1979 Trust included a 
similar provision, which stated, “‘All references herein to ‘issue,’ ‘child’ or ‘children’ shall be 
deemed to refer only to issue, child or children born of lawful wedlock or legally adopted.’”  Id. 
at *6.  However, neither instrument expressly addressed whether Alfred or Mary intended for the 
terms “child,” “issue,” or “children” to include an adult subsequently adopted by Ben.   

In 2002, Carl's mother, Karina, began working as a nursing assistant for Alfred and Mary.  
Karina continued in that capacity until mid-2005.  

Shortly thereafter, in late 2005, Alfred passed away.  Prior to his death, Alfred had 
interacted with Carl -- then a minor -- roughly five times and knew Carl only as his nursing 
assistant's son.   

In 2007, Karina became Ben's aide and housekeeper; she introduced Ben to Carl.   

Barbara divorced Ben that same year, in December 2007.  Approximately six months 
after the divorce, Ben married Karina and Carl moved in with them.  Before marrying, Ben and 
Karina entered into a prenuptial agreement in which Karina waived any interests in the trusts or 
trust property.  Ben and Karina also agreed that each of them was free to provide for their 
respective children in their estate plans (i.e., Ben for his four biological children and Karina for 
Carl) “‘without consideration of interests or claims of the other spouse.’”  Id. at *8 (quoting 
terms of prenuptial agreement).   

Mary passed away in February 2010. 

In October 2017, Ben, at age 70, adopted Carl, who was 18 at the time.   

The trustees subsequently brought two declaratory judgment actions -- one with respect 
to each trust -- against Ben and Carl, seeking to have Carl excluded from the class gifts intended 
for Ben’s children.   

Following the close of discovery, Ben and Carl moved for summary judgment.  They 
argued the trusts’ language was unambiguous and Carl was a beneficiary under the "adopted 
child" provision included in both trusts, thereby obviating any need to determine the probable 
intent of Alfred and Mary.  The trial court rejected that argument and found that genuine issues 
of material fact existed as to probable intent, noting that the scrivener of the 1994 Trust had 
testified, based upon his discussions with Alfred and Mary, that “they 'did not want anyone who 
is not a blood relative of the Sanzari family to control any of the real estate then owned or 
thereafter acquired by the [t]rusts.'"  Id. at *11 (alteration in original).   
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Separately, the trial court further concluded that New Jersey's “stranger to the adoption” 
doctrine established a presumption that Carl, as an adult adoptee, was excluded from the class 
gifts under the trusts, and shifted the burden at trial to Ben and Carl to provide evidence of 
Alfred and Mary's probable intent to include Carl as a beneficiary. 

During the course of the proceedings, Ben testified Carl spent time with Mary every 
weekend and frequently went out to eat with her prior to her death.  Ben further testified Mary 
was “‘affectionate’ toward Carl, always greet[ing] him good morning and hug[ging] him,’” and 
alleged Mary “told Carl she loved him.”  Id. at *8 (alterations in original).   

Additionally, Ben testified Mary treated Carl as if he were one of her own grandchildren, 
as evidenced by a 2009 Christmas distribution to Carl from the 1979 Trust.  However, on cross-
examination, Ben conceded he was the one who requested the distribution be made to Carl, and 
that the trustee, not Mary, had honored his request and executed the distribution check.  Further, 
Carl admitted he was unaware of what, if any, involvement Mary may have had relative to the 
distribution.        

At trial, Ben testified for the first time that in December 2009 (when Mary was gravely 
ill) he told her that he wanted Carl to be included in the trusts and she agreed.  Ben further 
claimed Mary was the only person with whom he had spoken around that time about adopting 
Carl or including him in the trust.  Significantly, Ben conceded at trial that his father would only 
give an interest in his business to someone who was “sufficiently connected with the Sanzari 
family.”  Id. at *6.    

After Ben and Carl presented their case at trial, the trustees moved for judgment under R. 
4:37-2(b).   The trial court granted the trustees' motion.  Ben and Carl appealed, arguing that the 
trial court erred in denying their motion for summary judgment and in granting the trustees’ 
motion.   

The Appellate Division affirmed the trial court.  It determined that the plain language of 
both trusts referred only to adopted “children,” a term which, both in and out of the legal context, 
is generally defined as individuals who have not yet reached the age of majority.  The Appellate 
Division also observed that Ben and Carl had failed to provide any evidence regarding Alfred’s 
or Mary’s purpose in including the term “adopted children” in both trusts.  As a result, the 
Appellate Division found the trial court did not err in denying summary judgment.  

The Appellate Division also found that the trial court properly applied the stranger to the 
adoption doctrine.  While noting that the judicially-created doctrine was abrogated by the 
legislature as it relates to minors, the Appellate Division observed that, in the context of adult 
adoptions, a statutory and judicial presumption still arises that an adopted adult cannot inherit 
property from someone other than the adult’s adoptive parent unless the instrument at issue 
expressly shows an intent for the adopted adult to receive such property.  In doing so, the 
Appellate Division cited several cases that applied the doctrine to exclude an adopted adult as a 
beneficiary and explained how adult and child adoptions are two different processes under New 
Jersey law, with different requirements, purposes, and ramifications.  The Court quoted In re 
Estate of Nicol, 152 N.J. Super. 308 (App. Div. 1977), which outlined the rationale of the 
doctrine as applied to adults and stated: 
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It is one thing to ascribe to a testator a contemplation of the 
possibility of that which has come to be relatively commonplace, 
namely, the adoption of a child at some time in the future by a 
member of the family or other relative, or any other prospective 
beneficiary under a will.  Frequently, in such cases, the child is 
acquired in infancy, although the child may be older where a 
spouse adopts a stepchild.  In both instances, however, the child is 
reared as one’s own by the adopting parent and is recognized as 
such among the family and friends. 

But it is quite another matter where the adopted person is an adult . 
. .  One would be hard-pressed to ascribe to a testator, in the 
absence of any expression thereon or of clarifying attendant 
circumstances, a probable intent to include an adopted adult among 
the children or issue of a testamentary beneficiary.  It is extremely 
unlikely that a testator would foresee the likelihood that his or her 
child, or any other prospective beneficiary, might at some time in 
the future adopt an adult.   It is equally improbable that an adopted 
adult would be embraced in the bosom of the family members 
other than the adopting parent, as would an adopted child.   

Id. at *15-16.   

Ultimately, the Appellate Division agreed with the trial court that the plain language of 
the trusts did not evidence Alfred and Mary’s intent to include adult adoptees.  Nor were there 
any surrounding circumstances to suggest that Carl was to be included in the class of Ben’s 
children.   

The Appellate Division likewise affirmed the trial court’s decision that Ben and Carl had 
failed to meet their burden of proof with respect to probable intent.  Significantly, Ben and Carl 
were unable to provide any testimony relative to the meaning of the term “adopted children” 
under either trust instrument; the record showed Alfred only knew Carl as his nurse’s assistant’s 
son at the time Alfred passed away; as Ben conceded, the 2009 Christmas gift to Carl was made 
by the trustee of the 1979 Trust at Ben’s request; and Mary did not update her Will or establish a 
trust to include Carl, even though he was known to her and she had made bequests to, and 
established trusts for, all her biological grandchildren. 

Jones v. Jones, 103 Mass. App. Ct. 223 (2023)  

This case is another chapter in ongoing interplay of trusts and divorce proceedings 
between husband and wife.  

The wife's mother made a variety of financial gifts and contributions throughout the 
years, including, but not limited to, settling a trust for the wife's benefit (the “JJIT”). 

More specifically, in 2015, the wife's mother established an irrevocable grantor retained 
annuity trust (GRAT).  Upon the annuity termination date, the GRAT assets remaining after the 
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payment of the annuity were to be divided into equal shares and placed in separate trusts for the 
wife and her brother. The JJIT was governed by Michigan law. 

The JJIT contained the following relevant provisions.  The wife, who was the sole 
beneficiary of the trust, was entitled to receive two types of distributions:  (1) discretionary 
distributions of trust income and principal that the trustee, in his sole and absolute discretion, 
considered to be necessary for the wife’s best interests and welfare; and (2) a mandatory 
distribution of the entire trust corpus after the wife's mother's death (effectively terminating the 
JJIT).  

The trust also granted the wife the power to appoint the trust corpus to the beneficiaries 
of her will if she died before receiving the mandatory distribution.  

In lieu of outright distributions to the wife, the trustee was authorized to expend amounts 
for her benefit to avoid the reach of her creditors and “to give [her] the maximum possible 
benefit and enjoyment of all of the trust income and principal to which [she] is entitled.”  Jones, 
at 228.  The JJIT also contained two additional provisions designed to avoid the reach of 
creditors:  a spendthrift provision prohibiting assignment of the wife's interest in the trust (except 
in connection with the exercise of her power of appointment); and a “Postponement of 
Distributions” provision. 

One of the central issues at trial was whether the wife's interest in the JJIT was includable 
in the marital estate for purposes of equitable distribution.   

The trial judge found that although the trust was a discretionary trust, with a spendthrift 
provision, the wife's interest in the JJIT was a fixed and enforceable property right includable in 
the marital estate because the wife was entitled to the whole trust property, her share was not 
susceptible to reduction, and the primary intent of the trust was to benefit the wife.  

The wife appealed, asserting that her interest in the trust was a mere expectancy and thus 
too remote and speculative for inclusion in the marital estate.  

The appeals court determined that Massachusetts law governed the ultimate 
determination of whether the wife's trust interest was included in the marital estate, since the 
divorce proceedings occurred in that state.  However, Michigan law was to be applied to 
ascertain the nature of the wife's interest in the trust, since the trust was governed by Michigan 
law.   

The appellate court determined that the trust was not a pure discretionary trust, because it 
also provided for a mandatory distribution of the entire trust corpus – i.e., to the wife upon her 
mother's death.  Thus, the wife's right to receive the mandatory distribution was enforceable.  
The court likewise noted that the trustee could postpone the mandatory distribution only for a 
compelling reason. 

In summary, the appeals court found:  the wife was the sole beneficiary (in a closed 
beneficiary class) of an irrevocable trust; her interest in the trust was not susceptible to reduction 
or divestment; she was eligible to receive discretionary distributions of income and principal that 
the trustee deemed in her best interests and welfare, and she could also have payments made on 
her behalf by the trustee (in lieu of outright distributions); her right to receive a mandatory 
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distribution of the entire trust corpus upon her mother's death was vested and fixed; and she had 
the power to appoint trust assets to the beneficiaries of her estate if she died before receiving the 
mandatory distribution. To the extent that the trustee had the discretion to postpone distributions 
for a compelling reason, that discretion was subject to judicially enforceable limits. 

The appellate court thus affirmed the trial court and concluded that the wife's interest in 
the JJIT was sufficiently fixed and enforceable to constitute a property interest (rather than too 
remote or speculative).   Accordingly, the trial judge permissibly included the trust in wife's 
estate, and assigned it to her for purposes of equitable distribution in the divorce. 

In re A. HARVEY STEWART 2008 IRREVOCABLE TRUST., Docket No. MON-P-
316-24 (N.J. Super. Ch. Div. June 13, 2025) 

This decision addressed what is considered “income” of a trust under the New Jersey 
Principal and Income Act of 2001. 

Harvey Stewart, grantor of the A. Harvey Stewart 2008 Irrevocable Trust (“the trust”), 
died in 2023. The trust’s co-trustees were Harvey’s widow, Martha A. Chamberlain (“Martha”), 
and Harvey’s son, James D. Stewart (“James”).  The trust instrument provided that all co-trustees 
must pay Martha the “net income” in installments to support her wellbeing.  

 The dispute began when a $51,425 check was made payable to the trust, which Martha 
deposited in the trust account and then withdrew to her personal account.  James argued that the 
funds were the principal and did not constitute “income” per the trust instrument.  James also 
disputed another $10,825 payment for the same reason.  James commenced suit on these claims 
and sought Martha’s removal as a co-trustee, an accounting, and the return of the funds to the trust. 
Martha moved for summary judgment on two claims: (1) that the payments should be characterized 
as income, not principal; and (2) that “net income” is equivalent to “income.” 

 The funds in dispute derived from the trust’s 8.5% holdings in New Shrewsbury Investment 
Ltd. (“New Shrewsbury”), which in turn held a 50% stake in TF Associates. TF Associates (“TF”) 
owned 100% of Tinton Falls Associates, LLC (“Tinton”).  Tinton sold property in March 2024. 
TF then distributed the proceeds to New Shrewsbury, which then paid a portion of what it received 
to the trust.  

  The New Jersey Uniform Principal and Income Act of 2001 (“the Act”) governs whether 
these funds were income or principal.  The Act declares that a trustee shall allocate money received 
from an entity towards income, unless it falls under a set of four exceptions.  James disputed 
exception (2) (“money received in one distribution or a series of related distributions in exchange 
for part or all of a trust’s interest in the entity”) and (3) (“money received in total or partial 
liquidation of the entity.”) N.J.S.A. § 3B:19B-10(b-c). 

James questioned the scope of the term “entity” in the Act, arguing that multiple entities 
contributed to the receipt of the funds. The court rejected this argument because the Act defines 
“entity” as any type of organization in which the trust has an interest.  The trust only had an interest 
in New Shrewsbury, even if other companies were involved in the sale. Therefore, exceptions (2) 
and (3) would only apply if the trust either also had interests in TF and Tinton, or New Shrewsbury 
was the entity that was totally or partially liquidated. 
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The court granted summary judgment on Martha’s claim that both the $51,425 and $10,825 
payments were properly allocated as income.  However, the question remained whether Martha’s 
entitlement to “net income” as described in the trust differs from “income,” such that “net income” 
might include some presupposed deduction.  The trust provided no definition or other provisions 
that help guide the court in determining this.  Therefore, the court denied summary judgment as to 
Martha’s claim that “net income” is equivalent to “income.”  If further proceedings determined 
that Martha is required to disgorge a certain amount of money before being paid the “net income,” 
the court indicated that it might grant James’s request for an accounting.  

Carbone v. Carbone, No. 20-307 (D.N.J. Apr. 21, 2025) 

This matter came before the U.S. District Court for the District of New Jersey after 
originally being filed in the Eastern District of New York.  After extensive discovery, the 
defendant moved for summary judgment on all claims.   
 

The case involved a familial dispute among three brothers: plaintiffs Russell and Joseph 
G. Carbone (“Plaintiffs”), and defendant John S. Carbone, Esquire (“Defendant”).  The mother 
of the three, Eleanor Carbone (“Eleanor”), transferred the family home to Defendant in 2010 for 
less than $100.  The Defendant helped with the household after the death of their father, and 
supported Eleanor in a couple of different capacities. 
 

Eleanor continued to reside in the home until moving into a senior living facility in 2017, 
and she continued paying property taxes after the transfer.  The Defendant then sold the property 
in 2019 for $295,000 without distributing proceeds to his brothers. 

 
On May 10, 2019, the Plaintiffs filed their initial suit after the property sale.  On July 29, 

2019, the Plaintiffs filed an amended complaint, asserting nine causes of action related to breach 
of trust, undue influence, and other equitable and tort-based claims.  
 

Following the filing, on or about April 4, 2020, Eleanor executed a “Trust Document for 
Real Property” purporting to confirm that the Defendant was to hold the home in trust and 
distribute proceeds among himself and the Plaintiffs, with 50% to himself and 25% to each of his 
brothers.  Despite the deeds reflecting an unrestricted transfer, Eleanor believed the house was 
still hers, stating “He was holding the title, but it was my house.”  Eleanor also testified several 
times that she believed there was supposed to be a distribution of the funds to the other brothers. 
 
 The first claim the court analyze was the undue influence claim, noting that New Jersey 
Courts only require a “confidential relationship” to shift the burden of proof to a defendant in 
undue influence claims about inter vivos transfers.  The court determined the relationship 
between Eleanor and the Defendant met that standard.  Due to the nature of the relationship 
between the Defendant and Eleanor, summary judgement would be improper due to significant 
questions of fact that prevent the Defendant from overcoming the presumption of undue 
influence. 
 

The next claims the court analyzed were the trust-related claims, and whether the 2010 
transfer created a trust obligating the Defendant to share sale proceeds.  While the deed itself 
seemed to be an unrestricted transfer to the Defendant, a number of facts supported the idea that 
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a trust was intended.  Eleanor said in her deposition that the Defendant “knew that basically the 
house was [hers] and that he was to compensate his brothers after [she] died or after we sold the 
house.”  The court found that summary judgment would be improper under these facts.   The 
court also denied summary judgment on other claims on a similar rationale.  
 
 

However, the court did grant summary judgment on claims of fraud, finding that the 
Plaintiffs failed to identify and evidence or instances of said conduct. 
 

In addition, summary judgment was allowed on claims of waste by the Defendant, 
because the Plaintiffs essentially abandoned this claim; they failed to present any evidence of the 
waste, nor did they present any evidence of the damages.  
 

In summary, this complicated legal issue ended with the Defendant being granted 
summary judgement in respect to the waste and fraud charges, but the remaining charges going 
to trial. 

 
Harry & Irene Schneider Distribution Tr. v. PNC Bank Nat'l Ass'n, No. 23-CV-03146-
ESK-SAK, 2025 WL 1513479, (D.N.J. May 28, 2025) 

This matter came before the United States District Court for New Jersey on a motion for 
summary judgment concerning a dispute of a trust account.  The dispute was among the Harry & 
Irene Schneider Distribution Trust (the “Trust”), an attorney who initially represented the Trust 
and was also co-trustee (the “Attorney”), David Schneider, the attorney’s brother, co-trustee and 
the only sole beneficiary, and Cynthia Schneider, the Attorney’s wife, (collectively “Plaintiffs”); 
and PNC Bank National, Association (the “Defendant”).  

 
On September 10, 2006, the Attorney and David jointly opened a checking account 

designated for the Trust with the Defendant.  The Attorney was an authorized signatory for the 
account.  The Attorney and his wife Cynthia had a home equity line of credit (“HELOC”) with 
the Defendant.  On November 10, 2006, they executed an amendment to the HELOC, which 
included a provision for automatic payments to draw from the Trust checking account.  Although 
the court's opinion does not specify who authorized the payments, it is assumed that the Attorney 
provided authorization, as he was the signatory of the Trust account.  These payments went 
undisputed for seventeen years.  The Attorney thereafter received monthly account statements 
for the HELOC.  In 2023, the Attorney first disputed the payments from the Trust checking 
account to the HELOC because “a branch officer told him in April 2023 that the Defendant 
exercised its right to set-off by applying funds from the Trust checking account to the HELOC.”  
Id. at 1 n.3.  Another representative confirmed the same over the phone. Id.  The court noted that 
this assertion was not accompanied by a citation to the record. Id.  The court noted, “[t]he 
clearest support for this proposition was the Attorney’s declaration accompanying his own 
motion, which makes a similar assertion as to the branch officer.”  Id. 

 
During this time, the Attorney and David's relationship fractured; however, the Attorney 

and the rest of the Plaintiffs filed suit in the Superior Court of New Jersey, and the Defendant 
removed the case to federal court.  The Plaintiffs alleged breach of contract, negligence, and 
conversion relating to the Defendant's “invasion” of the Trust checking account.  They sought 
declaratory relief, two million dollars, or sums sufficient to compensate them reasonably.  
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The Defendant answered and asserted a counterclaim against the Attorney, and due to an 

evident conflict of interest, the Defendant moved to disqualify the Attorney as counsel for David 
and the Trust.  On February 20, 2024, the court granted the Defendant's motion.  The court 
provided the plaintiffs thirty days to amend the pleadings, retain new counsel, or indicate their 
intent to proceed pro se.  On March 28, 2024, the attorney informed the court that he had not 
retained new counsel and intended to continue representing himself and his wife, Cynthia.  

 
However, on May 2, 2024, the Attorney and David indicated during a conference that 

they intended to retain counsel for the Trust.  After May 2, David's participation in prosecution 
ceased, and the Attorney filed a motion for declaratory judgment, which the court terminated for 
failure first to obtain leave.  The court further noted that trusts may not proceed pro se, dismissed 
the Trust's claims, and directed the clerk to terminate the Trust from the case and the Attorney’s 
appearance on behalf of David. 

 
The Attorney subsequently moved for reconsideration.  The Defendant filed a motion for 

summary judgment. The court denied the Attorney’s motion and granted the request to proceed 
with the Defendant's motion for summary judgment.  The Attorney subsequently attempted to 
file both an opposition to the Defendant's motion and a separate motion for himself and Cynthia.  
The court again struck the filings due to a conflict of interest. Before deciding on the motion for 
summary judgment, the court suggested that the parties consider mediation. The parties pursued 
mediation, which was ultimately unsuccessful, and the court reinstated the motions. 

 
The Defendant first asserted that the Attorney and Cynthia were without standing because 

David was the Trust's sole beneficiary and thus the only one with a cognizable interest in the 
Trust property.  The Defendant also argued that the Attorney and Cynthia could not demonstrate 
the harm necessary to confer standing.  The Defendant added that the Plaintiffs’ claims were all 
barred by the statute of limitations because they waited seventeen years to bring claims.  Lastly, 
the Defendant argued that it was entitled to its fees and costs under its right to indemnification 
and the court's inherent power to sanction.  

 
The Attorney argued that the Defendant was projecting its wrongful actions onto him and 

was aware that the Trust checking account held funds belonging to others.  The Attorney 
contended that he had only been terminated as counsel for the Trust and remained trustee and 
counsel for himself as trustee.  The Attorney also filed a separate moving brief for his motion, 
which comprised individual claims and sought personal damages for emotional distress and 
adverse effects on his familial relationships. As for David, his participation in litigation ceased 
ten months before the court ruled on this motion.   

 
The court held that the Attorney lacked standing to represent the Trust’s interests 

following his disqualification and could not proceed pro se on behalf of the Trust.  The court 
reasoned that while a trustee may ordinarily sue on behalf of a trust, disqualification rendered the 
Attorney legally equivalent to a non-lawyer trustee, who was prohibited from representing a trust 
in federal court.  

 
The court also held that the Attorney lacked standing to assert his individual and personal 

claims.  The court reasoned that the attorney’s claim, based on emotional distress and strained 
family relationships, failed to establish an injury-in-fact that was traceable to the Defendant’s 



 

98 
 

conduct or redressable by the court.  Additionally, the court dismissed David’s claims for failure 
to prosecute. 

 
Finally, the court imposed sanctions on the attorney pursuant to its inherent equitable 

powers.  The court found that the attorney continued prosecution of the case after 
disqualification and repeated judicial warnings was unreasonable.  The court concluded that the 
interests of justice required awarding the Defendant its reasonable attorneys’ fees and costs from 
February 20, 2024, the date of the attorney’s disqualification, to the present.  

 
As a result, the court partially granted the Defendant’s Motion for Summary Judgment 

and deemed the Attorney’s cross-motion moot.  All claims from every Plaintiff were dismissed, 
and the court imposed sanctions in the form of attorneys’ fees on the Attorney representing the 
Trust and Cynthia. 

 
In the Matter of Peterson Family Irrevocable Trust, 333 A.3d 453 (Pa. Super. 2025) 

Don I. and Marjorie R. Peterson (Appellants”) sought to terminate the Peterson Family 
Irrevocable Trust (the “Trust”), a noncharitable irrevocable trust they had established.  Their 
petition was contested by one of the Trust beneficiaries, their granddaughter.  

  
The Trust was created on April 7, 2011, with Appellants’ daughter serving as the trustee, 

and the beneficiaries being their two grandchildren.  The Trust’s sole asset was Appellants’ 
personal residence.  Appellants filed a petition to terminate the Trust, arguing that it violated 
federal and state guidelines for asset preservation as an unanticipated circumstance and that the 
relationship with the trustee had changed, making the Trust’s administration impracticable and 
wasteful.  

 
The Orphan’s Court reviewed the petition under 20 Pa.C.S.A. § 7740.2(a) & (b), which 

provide for modification or termination of a noncharitable irrevocable trust by the Court.  Under 
20 Pa.C.S.A. § 7740.2(a):  

 
The court may modify the administrative or dispositive provisions of a 
noncharitable irrevocable trust, make an allowance from the principal of the 
trust[,] or terminate the trust if, because of circumstances that apparently were not 
anticipated by the settlor, modification, allowance[,] or termination will further 
the purposes of the trust. To the extent practicable, the modification or allowance 
shall approximate the settlor's probable intention. 
 
At the same time, under 20 Pa.C.S.A. § 7740.2(b) “The court may modify the 

administrative provisions of a noncharitable irrevocable trust if adherence to the existing 
provisions would be impracticable or wasteful or impair the trust's administration.”   

 
The Orphans’ Court denied the petition, leading to this appeal. 
 
The Pennsylvania Superior Court held, as a matter of apparent first impression, that 

Appellants’ mistake of law regarding the Trust’s impact on Medicaid eligibility did not 
constitute an unanticipated circumstance that would justify terminating the trust under Section 
7740.2(a).   
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Appellants intended the Trust to protect their residence from Medicaid asset eligibility 

considerations and to preserve it for future generations.  However, the Trust agreement did not 
explicitly state this purpose, and Appellants’ misunderstanding of the legal consequences was 
not considered an unforeseen fact.  The Orphans’ Court found that the Trust’s terms were clear 
and that Appellants’ relationship with the trustee did not justify termination under Section 
7740.2(b), which allows for modification but not termination of a trust due to impracticable 
administration.  The Superior Court concluded that Appellants’ mistake regarding the legal effect 
of the Trust agreement did not warrant termination. 

 
The Superior Court affirmed the Orphans’ Court’s decision, emphasizing that ignorance 

of the law does not provide grounds for relief.  Appellants’ belief that the Trust would shield 
their residence from Medicaid claims was deemed a mistake of law, not an unforeseen 
circumstance.   

 
 

VI. CLAIMS BY AND AGAINST FIDUCIARIES 

In re A.S.E., Docket No. A-1873-21, 2023 WL 2335703 (N.J. Super. App. Div. Mar. 3, 
2023) 

A father (Greg) appealed an order denying his requests for:  (1) removal of his ex-spouse 
(Liz) as guardian of their incapacitated son (Adam), and (2) appointment of Greg as Adam’s 
guardian.  Greg also appealed a related reconsideration motion.  Both Greg and Liz argued pro 
se.  

The parties were divorced and pursuant to their marital settlement agreement, Liz had 
sole and exclusive authority over all medical and education decisions concerning Adam.  Despite 
the agreement, Greg argued that removal was appropriate because Liz was a “bad guardian.”  He 
also argued that Adam was being mistreated at a New Jersey residential treatment facility where 
Adam was residing.  As to these arguments, the trial court found that Greg had not presented a 
scintilla of evidence to support his claim that Liz failed to perform her guardianship duties or 
was otherwise a “bad guardian.”  The court further found that the facility in which Adam resided 
was a qualified facility and, in any event, no credible evidence of neglect had been presented.  
The court entered an order denying Greg’s request for removal of Liz and denied Greg’s 
subsequent reconsideration motion.   

On appeal, the Appellate Division affirmed, citing:  (1) deference to a trial court’s 
factfinding; (2) the strong public policy in favor of settlement of litigation; and (3) broad 
discretionary authority of a judge to appoint a guardian, confer guardianship over a ward’s 
affairs, and remove a guardian.  In addition, the court also cited “Greg’s admission that he filed 
‘countless motions to move [Adam] to California,’ and those motions were ‘denied by countless 
judges.’”  Id. at *4. 
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Mantineo v. Allaire Rehab & Nursing, Docket No. A-0760-21, 2023 WL 3162178 (N.J. 
Super. App. Div. May 1, 2023) 

Rita Mantineo (“Rita”), age 94, lived with her daughter, RoseMary Mantineo 
(“RoseMary”).  Adult Protective Services (“APS”) investigated RoseMary’s home and 
concluded that Rita was confused, disoriented, and living in an unsanitary, hoarding 
environment.  RoseMary agreed to have Rita admitted to Allaire Rehab & Nursing Center 
(“Allaire”) while she cleaned and repaired her home.   

APS filed a complaint to have Rita adjudicated an incapacitated person and to be 
appointed guardian over her person and property.  While the guardianship matter was pending, 
Rita filed suit alleging Allaire and its administrator were not allowing her to leave the rehab 
facility for outings with her daughter.  The trial court dismissed the action because Rita lacked 
capacity to file suit.  Several months later, Rita was adjudicated an incapacitated person, and the 
Office of the Public Guardian for Elderly Adults was appointed as Rita’s guardian.   

After cleaning her house, RoseMary was eventually awarded guardianship, and Rita was 
allowed to move back to RoseMary’s home.  RoseMary, as guardian for Rita, filed this action 
against Allaire, the rehab center administrator, and Family and Children Services (“FCS”), which 
operates Adult Protective Services, for false imprisonment and related claims.  Specifically, 
RoseMary alleged that Allaire violated the following rights:  (1) the right to leave the nursing 
home during the day; (2) the right to attend outside religious services; (3) the right to discharge 
oneself; (4) the right to voice grievances without reprisal; (5) the right to immediate access by 
visitors; (6) the right to reasonable access by any individual that provides legal services; (7) the 
right to meet with any visitors of resident’s choice; and (8) the right to voice complaints without 
being threatened or punished.   

The trial court granted Allaire’s motion for summary judgment and FCS’s cross-motion 
for summary judgment and denied RoseMary’s motion for partial summary judgment.  
RoseMary appealed.  The Appellate Division affirmed. 

The Appellate Division held that during the time that Rita was residing at the rehab 
facility, RoseMary had not yet been appointed as her mother’s guardian and did not have legal 
authority to make decisions on behalf of her mother.  Accordingly, only the court-appointed 
guardian had the authority to exercise the challenged rights.  As a result, RoseMary could not 
withstand summary judgment on those claims.  Further, RoseMary did not provide any proof to 
support the allegations that Rita’s rights were being violated.  Finally, the Appellate Division 
held that the claim of false imprisonment was a criminal charge that could not be alleged against 
a party in a civil complaint. 

The Appellate Division also affirmed the trial court’s denial of FCS’s motion for counsel 
fees.  FCS asserted that the trial court abused its discretion in denying its request for counsel fees 
because it had to defend against plaintiff’s frivolous litigation twice.  The Appellate Division 
determined that the first complaint was dismissed because Rita (who was incapacitated) did not 
have authority to file and there was no finding that the second complaint was filed in bad faith.   
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Harry Kuskin 2008 Irrevocable Trust by Dworkin v. PNC Fin. Grp., Inc., Docket No. 
A-1937-21, 2023 WL 4693141 (N.J. Super. App. Div. Jul. 24, 2023) 

This case focused mainly on a bank’s immunity under the Uniform Fiduciaries Law 
(“UFL”).  N.J.S.A. § 3B:14-52 to -61.   

Plaintiffs were the Harry Kuskin 2018 Irrevocable Trust (“HKIT”) and the Anna Kuskin 
2018 Irrevocable Trust (“AKIT”) through their Trustees, Susan Dworkin (“Susan”), Richard 
Kuskin (“Richard”), and Susan, individually.  They appealed summary judgment granted to 
defendants, PNC Financial Group, Inc., PNC Bank, and PNC Wealth Management (collectively 
referred to herein as “PNC”), as well as the denial of plaintiffs’ motion for partial summary 
judgment.   

The underlying facts are convoluted.  In 2018, Richard established the HKIT and the 
AKIT for the benefit of his two children, Harry and Anna Kuskin, and naming Steven Dworkin 
(“Steven”), his brother-in-law, as trustee.  The trusts granted Steven broad authority and 
management discretion, specifically authorizing him to borrow money and make loans.  Further, 
the trusts provided that loans to any persons having an interest in the income or principal of the 
property held by the trustee may in the trustee’s discretion be made on whatever terms the trustee 
deems advisable. 

Pursuant to his authority under the trusts, Steven opened a deposit account for each trust 
with PNC and executed account agreements for personal checking, savings and money market 
accounts.  These agreements, among other provisions, included the following language:   

The Bank is authorized to follow the direction of your agent 
regarding your Account until it receives written notice that the 
agency or fiduciary relationship has been terminated and has had 
reasonable time to act upon the notice.  We will not be liable to 
you in any way if your agent misapplies any of the funds from 
your account.   

Id. at *5. 

As authorized per the terms of the trusts, from July 2012 to July 2014 in his capacity as 
trustee, Steven made four withdrawals from each of the trusts deposit accounts for loans to 
Foreign Tire Sales (“FTS”), a company owned by Richard and the trusts.  The loans totaled 
$5,700,000 and were mostly repaid with interest.  In April 2014 at Richard’s direction, Steven 
opened an investment management account with PNC for each trust and transferred 
approximately $5,500,000 from each of the trust’s deposit accounts into the investment 
management accounts.  Almost immediately thereafter, Steven transferred $800,000 back to the 
deposit accounts, approximately $400,000 to each deposit account.   

Around this same time, Steven approached PNC and requested a $2,500,000 line of credit 
using the assets of the trusts as collateral.  Steven intended to use the line of credit for the benefit 
of Auto Toy Store (“ATS”), a company of which he was a partner.  The trusts did not have an 
ownership interest in ATS.  PNC considered Steven’s request and investigated Steven, 
uncovering that he had a prior felony conviction (i.e., in 1990, Steven pled guilty to federal 
crimes involving inner-state transport of pharmaceuticals).  Thus, PNC declined to review a 
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formal loan application on Steven’s request.  Upon this denial, Steven began transferring funds 
from the trust deposit accounts to ATS (also a PNC customer), withdrawing over $2,200,000 
between April 2014 and June 2015.  Some, but not all, of the deposit tickets used to deposit these 
checks into ATS’ account described the transaction as “loan.”  From March through June 2015, 
Steven withdrew $961,000 via online transfers to ATS.  In total, ATS repaid $1,165,000 to the 
trusts, leaving an outstanding balance of $1,111,000. 

Eleven days after Steven’s first withdrawal from the deposit accounts, PNC’s Anti-
Money Laundering Compliance Manager discussed with other employees setting up surveillance 
on Steven and monthly review of his accounts. 

In February 2015, PNC met with Richard to discuss the investment management accounts 
and, according to Richard, PNC assured him that the accounts were in good shape and there was 
nothing to worry about.  Richard alleged that PNC did not inform him that Steven had 
transferred funds from the investment management accounts to deposit accounts. 

In July 2015, Steven confessed to his wife, Susan, that he had misappropriated money 
from the trusts.  She informed Steven that she wanted a divorce.  Steven resigned as trustee, and 
Susan succeeded him as trustee of the trusts.   

Plaintiffs then filed a complaint which they later amended against Steven and PNC, 
alleging negligence, breach of contract, aiding and abetting, and breach of fiduciary duty by 
PNC.  PNC filed an answer and cross-claim against Steven for contribution, common law 
indemnification, and contractual indemnification.   

Steven defaulted; both plaintiffs and PNC obtained default judgments against him.  PNC 
also filed counterclaims and a third-party complaint against Susan, alleging she opportunistically 
secured benefits for herself personally by way of her marital settlement agreement with Steven, 
to the detriment of Steven’s creditors and the beneficiaries of the trusts.   

After discovery, PNC moved for summary judgment and argued:  it was immune from 
liability for Steven’s misconduct under the UFL; the parties’ relationship was governed by the 
account agreements; and there was no special relationship between the parties that established 
PNC’s duty to monitor the deposit accounts and disclose suspicious activity.  Plaintiffs also 
moved for partial summary judgment.   

The court entered granted PNC’s motion for summary judgment and denied plaintiffs’ 
motion for partial summary judgment.   

The Appellate Division affirmed the trial court’s rulings in full.   

Plaintiffs had argued that the trial court erred in dismissing their claims against PNC for 
negligence and breach of fiduciary duty because the trusts had a special relationship with PNC, 
giving rise to a duty PNC breached by failing to inform the trusts’ beneficiaries or Richard that 
Steven was transferring money belonging to the trusts to his personal and business accounts.  
The Appellate Division held that plaintiff had not identified any authority, either in case law or 
the parties’ contractual relationship, that imposed a duty on PNC to monitor the deposit accounts.  
“Being a bank customer alone, however does not create a fiduciary relationship requiring the 
bank to monitor the customers’ accounts and disclose suspicious activity.”  Id. at *19.   
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Further, the court found that plaintiffs did not identify any contractual relationship that 
obligated PNC to monitor the deposit accounts and disclose specific activity.  To the contrary, 
the parties’ relationship with respect to the deposit accounts was governed by the account 
agreement, which alleviated PNC of liability.  Plaintiffs also failed to establish the existence of 
any special relationship between PNC and the plaintiffs.  Additionally, the record did not support 
the conclusion that PNC and the trusts entered into either a confidential or fiduciary relationship. 

Plaintiffs also argued that the court erroneously dismissed their aiding and abetting fraud 
claim against PNC.  The Appellate Division found that the trust agreements authorized Steven to 
loan trust funds on commercially reasonable terms and the record did not contain evidence that 
PNC was aware that Steven’s transfers to ATS were commercially unreasonable.   

Finally, with respect to whether PNC qualified for UFL immunity, plaintiffs argued on 
appeal that the trial court’s grant of summary judgment was erroneous because:  (1) there were 
numerous genuine issues of material fact that needed to be adjudicated; and (2) the court’s 
conclusion that PNC qualified for immunity was erroneous as a matter of law given PNC’s 
knowledge of Steven’s actions as to the accounts.  The Appellate Division held that the UFL 
confers a limited immunity on a bank, unless the bank acts in bad faith or has actual knowledge 
of a fiduciary breach.  Here, the trusts authorized Steven to loan trust funds, and there was no 
evidence that PNC had actual knowledge of Steven’s fiduciary misconduct or acted in bad faith. 

In re Grompone, Docket No. A-0563-22, 2023 WL 4926145 (N.J. Super. App. Div. Aug. 
2, 2023) 

Helen Paglinawan – the sister of Marie Grompone, an incapacitated person – appealed 
the trial court’s approval of a consent order and the denial of her motion to intervene in the 
litigation.    

Helen instituted a guardianship action.  As a result, Marie was declared incapacitated and 
Marie’s friend, Patricia, was appointed as guardian of Marie’s person and Marie’s nephew, 
Joseph, as guardian of Marie’s estate.  Helen, Patricia, and Joseph subsequently engaged in 
various rounds of litigation concerning Marie, including, inter alia, Marie’s finances, Marie’s 
move to Pennsylvania, and Patricia’s transfer of jurisdiction over the guardianship action to 
Pennsylvania.   

During a period of time where Helen did not have counsel, Patricia and Joseph resolved 
their disputes through a consent order.  While Helen retained new counsel and filed an informal 
motion to intervene, the trial court approved Patricia and Joseph’s consent order and denied 
Helen’s motion as moot, reasoning that Marie’s guardian ad litem confirmed Marie was 
receiving quality care and the consent order terms were in Marie’s best interests. 

Helen appealed, primarily arguing that the trial court should have held a plenary hearing 
before reaching its conclusions.   

The Appellate Division affirmed, reasoning that the trial court did not abuse its discretion 
as the consent order resolved the outstanding issues and Helen did not include specific nor 
conflicting material facts requiring the trial court to conduct a plenary hearing.  
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Roik v. Roik, 477 N.J. Super. 556 (App. Div. 2024) 

In August 2020, plaintiff Paul Roik (“Paul”) filed for divorce from defendant Anita Roik 
(“Anita”), his spouse of 46 years.  The couple had three children together, all of whom were 
adults.  In 2013, long before filing for divorce, Paul had executed a Last Will and Testament 
(“2013 Will”) leaving his estate to his children and naming his eldest son as Executor. 

Divorce 

As part of the divorce proceedings, Paul filed a Case Information Statement (“CIS”) 
listing his assets and included a life insurance policy that he sold to his son (that was also listed 
in his original complaint for divorce).  Anita filed her own CIS in response, and the parties 
negotiated a Marital Settlement Agreement (“MSA”) through counsel.  The MSA stated that it 
became effective “upon the date that the last party executes this [a]greement.”  The parties also 
waived their rights to trial, acknowledged that they were fully informed of the financial structure 
of the marriage (including incomes, assets, liabilities, and expenses) and waived their rights of 
inheritance. 

The MSA divided marital assets equally, with some exceptions.  Paul agreed to purchase 
Anita’s interest in their marital home, and Anita kept her pension, which she would use to pay 
alimony. 

The parties agreed that the MSA would be incorporated into a judgment of divorce.  
Relying on the advice of one of her attorneys, Anita believed that an uncontested divorce hearing 
held by Zoom would be the most economical way to finalize the divorce (as opposed to a 
judgment of divorce on the papers).  Accordingly, a Zoom hearing was scheduled for January 11, 
2022.  Paul, however, signed the certification in support of a judgment of divorce on the papers 
on December 25, 2021.  He died on December 29, 2021. 

Trial Court Proceedings 

On January 19, 2022, Paul and Anita’s eldest son (the named executor of Paul’s estate 
under the terms of his 2013 Will) moved, in relevant part, to enforce the MSA, for a constructive 
trust or, alternatively, to intervene in the divorce litigation. 

Anita certified that she knew about Paul’s 2013 Will when he executed it in 2013.  Yet, 
Anita claimed that her children were “orchestrating the divorce,” seeking to claim Paul’s estate 
for themselves.  Anita claimed that enforcing the MSA would “impoverish” her.  She also 
contended that she did not know Paul’s life insurance policy was transferred. 

The trial court determined it could not enforce the MSA because there was no way of 
discerning the parties’ mutual intent or determining whether they knowingly and willingly 
entered into it.  The trial court found this to be true “[e]ven if the parties proceeded with a 
divorce on the papers.”  Roik at 566.  Finally, the trial court concluded that the estate was not 
entitled to a constructive trust because there was no evidence of wrongdoing by Anita showing 
that she would be unjustly enriched by this outcome.  The court reached this conclusion even 
though Anita would receive the marital home by operation of law, as she and Paul owned the 
home as tenants by the entirety, and the MSA dictated that Paul would purchase her interest in 
the home.   
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The estate appealed. 

New Legislation 

Following initial briefing for the Appellate Division and before oral argument, the New 
Jersey Legislature introduced proposed amendments to the state’s intestacy and equitable 
distribution statutes permitting courts to make equitable distributions where a party died during 
divorce.  The parties filed supplemental briefs on the impact of these proposed laws.  The new 
legislation was enacted on January 8, 2024. 

Appellate Proceedings 

The Appellate Division agreed with the trial court that there was no basis to invoke a 
constructive trust because there was no evidence that Anita engaged in “untoward conduct.”  
Roik at 569.  However, the appellate court deviated from the trial court on the remaining issues. 

The appellate court reasoned that Paul’s certification in support of a judgment of divorce 
on the papers that he signed on December 25, 2021, contained sufficient information to 
determine whether Paul entered into the MSA voluntarily.  Even without this certification, the 
appellate court determined that, by signing the MSA, the parties agreed that the MSA was fair 
and equitable and that they wished to be bound by it.  No evidence was presented to the contrary.  
Further, Anita did not present any evidence that the MSA was unfair or that she had planned to 
object to the entry of the judgment of divorce or the MSA had Paul not died before the Zoom 
hearing. 

The Appellate Division was unpersuaded by Anita’s arguments about the life insurance 
policy and the marital residence.  Anita knew about the policy and still chose to settle the case.  
She also agreed to allow Paul to purchase her interest in the marital home as part of the MSA.  
The “overwhelming evidence” showed that a final judgment would have been entered but for the 
delay in scheduling the divorce hearing and the equities weighed in favor of upholding the MSA. 

Finally, the estate argued that the newly-passed statutes permitting judges to direct 
equitable distribution when a spouse dies during divorce proceedings applied in this case.  Anita 
argued that the law took effect the day it was signed and should only be applied prospectively.  
The Appellate Division agreed with the estate and concluded that the New Jersey Legislature 
intended for the statutes to be applied retroactively.  The appellate court relied on prior case law 
and the plain language of the new law to reach this conclusion. 

In re Estate of Dornic, Docket No. A-2414-21, 2024 WL 791789 (N.J. Super. App. Div. 
Feb. 27, 2024) 

This case concerns a complaint that was dismissed under the doctrine of laches.  The 
Appellate Division affirmed. 

Olga Dornic (“Decedent”) died intestate on February 3, 2008.  The Decedent was never 
married, had no children, and left no living parents, siblings, or grandparents.  The Decedent’s 
cousin, Patricia DiPaolo (“DiPaolo”), applied for administration with the Bergen County 
Surrogate, naming herself, her mother, and three additional cousins as the Decedent’s intestate 
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heirs.  DiPaolo received renunciations from the other heirs and was subsequently appointed 
Administratrix of the Decedent’s estate, subject to bond. 

DiPaolo retained an attorney (“McClure”) to assist with the estate administration.  
DiPaolo engaged in typical activities involved with administering an estate, such as paying bills, 
keeping a list of expenses, and clearing out and selling the Decedent’s residence.  On June 30, 
2008 (almost five months after the Decedent’s death), the law firm of Florio & Kenny LLP 
(“Florio”) sent a letter to McClure containing information demonstrating that their clients were 
related to the Decedent.  The clients were a group of the Decedent’s cousins of varying degrees 
(“appellant cousins”).  Over the course of the following seven years, Florio attempted to contact 
McClure in an effort to obtain an informal estate accounting, refunding bonds and releases, and a 
general update on the status of the estate administration.  While Florio received some responses 
from McClure, they never received the requested documents. 

The appellant cousins changed counsel in 2015 and retained the Law Offices of Matthew 
M. McDowell (“McDowell”).  McDowell learned that refunding bonds and releases had been 
signed by DiPaolo and six of her “known” family members.  McDowell notified DiPaolo, 
McClure, and the surety of their claims against the estate as the surviving heirs-at-law.  
McDowell stated in a letter to McClure that it would file an Order to Show Cause if it did not 
receive a response from McClure by January 2016.  McClure responded to McDowell’s letter 
before the stated deadline, but McDowell filed the Order to Show Cause anyway.  No action was 
taken for five years. 

McClure died in April 2020.  McClure’s widow reviewed his files and contacted DiPaolo 
regarding this estate administration.  DiPaolo authorized the file be destroyed given how much 
time had passed.  DiPaolo also destroyed her copies of the file. 

Two heirs who received distributions from the estate also died, one in 2017 and the other 
in 2019. 

In December 2020, McDowell filed a verified complaint on behalf of the appellant 
cousins.  DiPaolo certified that she was unaware of these cousins, later learning they lived in 
Slovakia, and felt prejudiced by the passage of time.  Limited discovery was permitted, which, in 
relevant part, revealed documents from McClure’s computer identifying many of the appellant 
cousins as heirs of the estate and that $178,546.57 of estate assets were set aside for them.  No 
distributions were made, and DiPaolo confirmed she was unaware of McClure’s files and did not 
know where the funds were.  The funds could not be located during discovery. 

At the close of discovery, DiPaolo made a motion to dismiss, which the trial court 
granted with prejudice based on the doctrine of laches.  The judge was unpersuaded that DiPaolo 
had an obligation to “supervise” McClure’s work and determined that the appellant cousins 
waited an inordinately long time after the Decedent’s death (2008) to file a complaint (2020).  
The appellant cousins did not provide any reason for the delay.  Further, the judge found that 
DiPaolo was prejudiced by the delay because she believed the case had been abandoned and had 
destroyed her records in the interim. 

On appeal, the appellant cousins asserted that the trial court failed to consider DiPaolo’s 
unclean hands.  They argued DiPaolo breached her fiduciary duty by not adequately supervising 
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McClure and authorizing his widow to destroy his files when the $178,546.57 was set aside for 
relatives but was now unaccounted for.  The appellant cousins also, for the first time, argued that 
their reason for the delay in pursing these claims was because the relatives did not know of their 
rights until approximately 2017. 

The Appellate Division was unpersuaded by these arguments and emphasized that over a 
decade had passed between the Decedent’s death and the filing of the complaint.  Moreover, it 
would be inequitable to force the estate to pay claims that were known and potentially 
enforceable by the appellant cousins much earlier.  Thus, the trial judge did not abuse his 
discretion in determining that DiPaolo was reasonable to conclude that the appellant cousins 
abandoned their claims.  The trial court had also properly applied the doctrine of laches. 

Likewise, the appellate court affirmed the trial judge’s determination that DiPaolo did not 
act with unclean hands; the appellant cousins’ brief even acknowledged that there was no proof 
of blatant wrongdoing or malfeasance. 

Geswaldo v. Geswaldo, Docket No. A-3540-21, 2024 WL 4615590 (N.J. Super. App. 
Div. Oct. 30, 2024) 

Christine and Rachel Geswaldo (the “sisters”) appealed a decision in favor of their sister-
in-law, Joan Geswaldo, regarding a dispute over a family trust and real estate partnership. 

In 1991, Joseph, the siblings’ father, set up a trust to hold two assets:  a condominium in 
Florida and a 25 percent interest in an entity, Fairfield Park.  The trust agreement was to be 
interpreted in accordance with Florida law and stated that in the event Joseph could no longer 
serve as trustee, his three children, Christine, Rachel, and George (Joan’s late husband), were to 
serve as co-trustees.  On Joseph’s death, the entire trust was to be distributed to the three children 
in equal shares.   

A year after the formation of the trust, Joseph and his three children formed a partnership, 
Geswaldo Associates, for the purpose of owning and managing real estate investments.  The 
partnership agreement provided for 70 percent of the net cash flow to be distributed to the 
partners in accordance with their interests at the end of each fiscal year.  In addition, partners 
were permitted to transfer their interest to a spouse or children without prior approval of the 
partnership.  Further, on death, the partner’s personal representative, if a spouse or child, would 
succeed the partner. 

In the decade between the formation of the partnership in 1992 and his death in 2002, 
Joseph gifted his interest to his children, leaving the three of them as equal partners.  The only 
asset of the partnership was a multi-tenant commercial building in Lodi.  The partnership 
documents named George as the managing partner, but George did not actively manage the 
books of the partnership until 2002 or 2003.   

From 2002 to early 2017, the sisters and George would sit down about the partnership, 
and George would tell the sisters the revenues were insufficient to cover operating expenses.  
Christine claims to have asked to see the books repeatedly throughout the years, but George 
always provided an excuse.  After George’s death in 2017, the sisters discovered George was 
depositing the rents from the partnership in his joint account with his wife Joan.  Two lawsuits 
were filed by the sisters but voluntarily dismissed.  In 2020, Joan filed suit against the sisters as a 



 

108 
 

partner of Geswaldo Associates, as a beneficiary of the trust, and as executor of George’s estate.  
The sisters counterclaimed for breach of fiduciary duty. 

By the time of trial, the sisters had been in full control of the partnership and trust for five 
years.  They admitted that they did not provide an accounting to Joan for the trust assets and 
barred her from the Florida condominium.  Furthermore, the Fairfield Holdings property was 
sold, but the sisters took no steps to obtain the proceeds which were escrowed at closing.  
Additionally, the sisters admitted they did not make any distributions to Joan as the partnership 
agreement required.  In fact, the sisters tried to sell the Lodi property without Joan’s consent or 
knowledge, but cancelled the sale once the title insurance company wanted Joan’s consent to the 
sale.   

The trial court found Joan became a partner of Geswaldo Associates pursuant to the 
partnership agreement and the sisters improperly shut Joan out of the partnership.  The trial judge 
removed the sisters as managing partners and appointed a receiver to liquidate the partnership 
and distribute the assets.  Further, the court found the sisters failed to provide Joan, as George’s 
successor beneficiary, with annual accountings of the trust and improperly barred her from using 
the Florida condominium.  The trial court found no one adequately explained why the trust assets 
were not immediately sold upon Joseph’s death and distributed according to the trust terms.  The 
court ordered the sale of the Florida condominium and a formal accounting of the trust.  
Additionally, the court ordered any income or proceeds of the trust be placed in escrow until 
further order by the court. 

As to the sisters’ counterclaim, the trial court found that Christine and Rachel's claims for 
breach of fiduciary duty and fraud resulting in purely economic loss were subject to the six-year 
statute of limitations in N.J.S.A. § 2A:14-1.  As such, those claims accrued on the date of the act 
or omission giving rise to the claim or when it should have been reasonably discovered. Because 
Christine and Rachel had access to the books and records of the partnership and were co-trustees 
of the trust, the judge found that they could and should have reasonably discovered the actions of 
which they were now complaining.  The judge also found that Christine and Rachel's 
counterclaim for breach of the trust agreement, breach of the partnership agreement, breach of 
the covenant of good faith and fair dealing, and conversion were likewise barred by the six-year 
statute of limitations or laches given their delay in asserting their claims until after George's 
death. 

The sisters appealed for abuse of discretion on evidentiary issues, and claimed the trial 
court erred in appointing the receiver.   

The Appellate Division affirmed the trial court’s decisions and found the trial court did 
not err in excluding the evidence or appointing a receiver.  The appointment of a receiver for the 
partnership was appropriate because the sisters “testified unabashedly that they had completely 
shut Joan out of the business of the partnership, refusing her any information even as to a 
contract to sell the partnership's only asset.”  Id. at *22.  The Appellate Division agreed with the 
trial judge that such actions were a clear breach of defendants' fiduciary duties to Joan.  The 
Appellate Division did not discuss the statute of limitations issue as it was not argued on appeal. 
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In the Matter of the Estate of Paul Nigito, Docket No. A-2013-22, 2024 WL 5233136 
(App. Div. Dec. 27, 2024) 

 This matter arose from a challenge by Ann Mae Nigito (“Ann Mae”), daughter of the 
decedent, Paul Nigito (“Paul”), regarding the funding of a generation-skipping trust (“GST”) 
created under Paul’s will.  The GST benefitted Paul’s wife, Antionette, during her lifetime, then 
Ann Mae, during her lifetime, then Ann Mae’s children.   

Antionette, as executor and co-trustee, refused to fully fund the GST and defunded it 
entirely before her death.   

 At Paul’s death in 2001, his estate totaled around $19,000,000.00. 

The will directed that Antionette, as executor, “set aside an amount equal to the balance 
of” the GST, which was $1,060,000.00 at the time of Paul’s death.  In re Estate of Nigito, Docket 
No. A-2013-22, 5 (App. Div. Dec. 27, 2024).  The will also stated that Antionette “shall have the 
right to require that the assets [of the trust] be income-producing.”  Id. at 4.   

The will required the trustees to “maximize the amount of trust property that eventually 
may be distributed to my grandchildren or more remote descendants without transfer tax of any 
kind.”  Id. at 5.  It also included an exculpation clause for the trustees. 

Antionette funded the GST with an LLC which owned 50% interest in a rental property 
in Hackensack (“the Essex property”) which produced income of approximately $227,000.00 per 
year and was appraised at $1,300,000.00 in 2008.  Therefore, in March 2009, the GST was 
valued at $650,000.00, or half of the Essex property’s value.  Her co-trustee, Robert Pless, 
advised Antionette that the GST had to be funded with additional assets to complete the funding.  
He attempted coordinating such funding from Antionette for seven years before resigning as co-
trustee and appointing Frank Brunetti and Anthony Guidetti as his successors.  Brunetti also 
attempted to close the estate by having Antionette properly fund the GST. 

In 2015, Antionette transferred the LLC’s interest holding the Essex property to another 
LLC, of which she was the sole member.  The GST was never re-funded. 

Antionette died in September 2019. 

 Ann Mae sought: an accounting of the estate and GST; imposition of a constructive trust 
on the Essex property; and causes of action for breach of fiduciary duty against Antionette and 
Brunetti.   

 The trial court found that Antionette owed Ann Mae $1,060,00.00 plus 6.8% statutory 
interest running from the date of Antionette’s death, and awarded Ann Mae attorney’s fees.  The 
court denied Ann Mae’s request to hold Brunetti liable but ordered his removal as trustee with no 
entitlement to commissions.  The court also denied Ann Mae’s request for punitive damages. 

 The court found that, unequivocally, the GST should have been funded, but a question 
remained as to whether those funds should have come from income-producing property.  In 
reading the plain language of Paul’s will, the court found that it provided “a considerable amount 
of discretion” as to how the GST was funded and did not specify that funding had to come from 
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real property.  Id. at 11.  Further, the language giving Antionette the right to require that the GST 
assets be income-producing also confirmed the opposite: that she also had the right not to do so.   

 On appeal, the Appellate Division affirmed the trial court’s finding that the language of 
the will did not require the GST be funded with real estate or any income-producing asset.  The 
Appellate Division declined to invoke the probable intent doctrine because the plain language 
reading of Paul’s will supported the trial court’s findings.  The Appellate Division noted that 
Pless testified that Paul did not instruct him to fund the GST with specific properties. 

 Ann Mae also challenged the trial court’s damages award on appeal, arguing that she was 
entitled to more than the $1,060,000.00 plus interest because if the GST was funded with 
income-producing assets, the GST would have produced greater income.  She also asserted that 
Antionette breached her fiduciary duties in failing to fund the GST.  The Appellate Division 
found that, again, the plain language of Paul’s will was clear and did not direct Antionette to 
invest the GST principal to grow beyond the original amount it held, thus Ann Mae was not 
entitled to additional damages. 

 Ann Mae challenged the trial court’s denial of voiding Antionette’s transfer of the Essex 
property to herself and imposing a constructive trust on the Essex property.  The Appellate 
Division affirmed because, while the trial court did not impose the requested equitable remedy, 
the remedy of ordering Antionette’s estate to pay the $1,060,000.00 to Ann Mae was consistent 
with the court’s findings and imposing a constructive trust would contravene their findings that 
the will did not require the Trustees to fund the GST with real property. 

 Ann Mae also challenged the award of interest on damages starting at Antionette’s death 
in 2019, and asserted that the time should have run from Paul’s death in 2001.  The court found 
that this was improper because “the measure of damages [was] to put [Ann Mae] in the position 
she would have been in if the GST had been funded.  Not necessarily a position she would have 
been in if it was somehow done in the manner which would have been in the greatest benefit to 
her.”  Id. at 25.  Ann Mae would not have received anything from the GST until Antionette’s 
death, therefore the proper timeline started at Antionette’s death.  The Appellate Division 
affirmed. 

 Ann Mae also challenged the trial court’s finding that the exculpatory clauses in Paul’s 
will absolved Brunetti of liability.  The trial court found no evidence that Brunetti acted with the 
“reckless indifference” required to find him liable notwithstanding the exculpatory clause in the 
will.  Brunetti had sent many letters over the years attempting to work with Antionette to get the 
GST funded but his efforts were consistently thwarted by Antionette.  The Appellate Division 
affirmed because there was no error with the trial court’s application of the law to this issue. 

 The Appellate Division also affirmed the trial court’s denial of Ann Mae’s motion for 
leave to amend her complaint to insert a claim for punitive damages.  The court found that Ann 
Mae had failed to prove a viable punitive damages claim because she could not show that 
Antionette acted with “actual malice” or “a wanton and willful disregard” for Ann Mae.  The 
Appellate Division agreed stating “at most, the facts demonstrate a degree of negligence in 
Antionette’s activities as trustee.”  Id.  at 37. 
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 Finally, the Appellate Division affirmed the trial court’s award of attorney’s fees to Ann 
Mae under the fund in court rule.  The court found that Ann Mae brought this action on behalf of 
other remaindermen of the GST, not just herself, and that Antionette’s abandonment of her 
fiduciary duties, depriving the GST of funds, had created the lawsuit and imposed liability on her 
own estate.  The Appellate Division agreed with the trial court, however, that Ann Mae was only 
entitled to attorney’s fees through October 31, 2022, before she brought her motion for 
reconsideration, which was denied. 

In re Estate of Semple, Docket No. A-3415-21, 2024 WL 3594359 (N.J. App. Div. Jul. 
31, 2024) 

This case dealt with the doctrine of laches.   

In 2000, Marie Semple executed the Marie Semple Qualified Personal Residence Trust 
(“QPRT”), an irrevocable trust that then owned residential property.  The QPRT directed the 
trustee, on Marie’s death, to distribute the principal of the trust to Marie’s children:  Harry; 
Kathryn; Roger; and plaintiff Oliver (“plaintiff”).   

Marie died in 2012. 

Plaintiff and Harry sued Roger and Kathryn, individually and in Kathryn’s capacities as 
executor of the estate and trustee of the QPRT and another trust.  They alleged Kathryn had 
engaged in a series of improper actions, including refusing to sell the residential property in 
accordance with the QPRT. 

In a March 11, 2015 consent order, the parties affirmed that they wanted to sell the 
property and gave Kathryn the authority to execute documents required to complete the sale.  
Plaintiff and Harry agreed to withdraw any objection they had to the sale of the property.  The 
consent order contained related provisions as to the furnishing documents to the parties regarding 
the sale.  

The property sale closed on March 31, 2015.  From that point forward, the parties and 
their counsel engaged in a series of emails related to the production of the documents pertaining 
to the sale.  During that process, one of the attorneys passed away and his law firm dissolved.   

On March 24, 2022, plaintiff moved to enforce litigants’ rights and for declaratory 
judgment.  He sought an order enforcing certain provisions of the March 11, 2015 consent order.  
Plaintiff addressed his notice of motion to one of the parties’ attorneys, whom he identified as 
“defendant.” 

On April 28, 2022, the trial court entered an order with an accompanying legal analysis, 
denying plaintiff’s motion.  The court found (1) the case had been dismissed in June 2016, (2) 
one of the law firms no longer existed, (3) one of the lawyers worked for a different law firm and 
had represented she did not have the closing documents, and (4) plaintiff’s lawyer or plaintiff pro 
se could have sought a post judgment motion for violation of litigant’s rights in 2015 after the 
alleged violation of the consent order.  The court held plaintiff’s motion was barred by the 
doctrine of laches.   

Plaintiff appealed.   
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The Appellate Division summarized the laches doctrine:  

“Whether laches should be applied depends upon the facts of the 
particular case and is a matter within the sound discretion of the 
trial court.”  Fox v. Millman, 210 N.J. 401, 418 (2012).  “The 
doctrine of laches applies when there is neglect for an 
unreasonable and unexplained length of time, under circumstances 
permitting diligence, to do what in law should have been done.”  
Zilberberg v. Bd. of Trs., Tchrs.’ Pension & Annuity Fund, 468 
N.J. Super. 504, 513 (App. Div. 2021).  “[L]aches is the failure to 
assert a right within a reasonable time resulting in prejudice to the 
opposing side . . . .  The key factors are the length of delay, reasons 
for delay, and change of position by either party during the delay.”  
Clarke v. Clarke ex rel. Costine, 359 N.J. Super. 562, 570 (App. 
Div. 2003).  “Laches may only be enforced when the delaying 
party had sufficient opportunity to assert the right in the proper 
forum and the prejudiced party acted in good faith believing that 
the right had been abandoned.”  Knorr v. Smeal, 178 N.J. 169, 181 
(2003).  The time requirements for laches to apply “are not fixed 
but are characteristically flexible.”  Lavin v. Bd. of Educ. of 
Hackensack, 90 N.J. 145, 151 (1982). 

Id. at *7-8. 
 
The Appellate Division affirmed the trial court, finding that the court did not abuse its 

discretion in denying plaintiff’s motion based on the doctrine of laches:  “By the time plaintiff 
filed this motion, the case had been dismissed for nearly six years, the closing attorney had died, 
his firm had been dissolved for nearly three years, and none of the other attorneys contacted had a 
copy of the file.  The prejudice is palpable, and plaintiffs delay is unexplained.”  Id. at *10. 

Balint v. Commissioner of Internal Revenue, T.C. Memo. 2023-118 (2023) 

Petitioner Joseph Michael Balint (“Petitioner”) brought suit against the IRS, for a tax 
assessment related to withdrawals made from his IRA and his life insurance by his spouse, 
Jacqueline Grimes Balint (“Jacqueline”), acting as his agent under a power of attorney.  

During the 2014 tax year, Petitioner was married to Jacqueline.  Petitioner’s assets 
included a retirement account (the “IRA”) and a life insurance policy.  At this time, Petitioner 
was incarcerated and his monthly Social Security payment of $1,200 was stopped. 

In February 2014, Petitioner asked his wife to get a Power of Attorney (“POA”) prepared 
for him and instructed her to include language that would entitle her to receive $1,200 a month 
from Petitioner’s financial planner, to replace the loss of the Social Security payments, until he 
returned home.  

The POA was executed by Petitioner on March 19, 2014, was governed by Florida law, 
and appointed his wife as his agent, granting her “[f]ull power and authority to perform any act, 
power, or duty that [Petitioner] may now or hereafter have and to exercise any right that 
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[Petitioner] now or may hereafter acquire.”  Id. at *3.  Petitioner further authorized his wife to 
“withdraw … money or property deposited with or left in the custody of a financial institution” 
and to “withdraw benefits from” any retirement plans.’”  Id.  In addition, Petitioner gave his 
agent “the authority to make gifts of [Petitioner’s] property outright to any person, outright or in 
trust, or otherwise for the benefit of any person” and stating that it was his “specific intent” to 
authorize Jacqueline to take certain actions that might otherwise constitute self-dealing.  Id.   
With respect to self-dealing, the POA stated that Petitioner’s designated agent is “authorized to 
take actions on [Petitioner’s] behalf under the terms of this instrument that may benefit the agent 
as well as his or her immediate family by providing for health, education, maintenance, or 
support; in other words, actions that might otherwise be considered prohibited as self-dealing are 
specifically authorized under the terms of this instrument for the purpose of tax, financial or 
estate planning, for [Petitioner’s] benefit, or for qualifying for public assistance such as 
Medicaid, Supplemental Security Income or other public assistance programs for which 
[Petitioner] may be eligible.”  Id. at *3-4. 

From April to October 2014, Jacqueline, under the POA, withdrew $137,470 from 
Petitioner’s accounts into a joint account, shared with Petitioner, before transferring $130,909 
into her own individual account.  Jacqueline used this money to move from Florida to Kentucky, 
renovate a home in Kentucky, to care for her ailing mother, and to pay for living expenses.  
Further, in late September 2014, Jacqueline commenced a proceeding for divorce while 
Petitioner was still incarcerated. 

Petitioner was released from prison in January 2015.  In April of that year, he filed a 
federal income tax return for 2014, with gross income in the amount of $223,191, which 
included the withdrawals from the IRA and the life insurance. 

Petitioner received a notice of intent to levy from the IRS to collect Petitioner’s unpaid 
tax liability.  After going through the appropriate procedures with the IRS, Petitioner filed the 
present action in the U.S. Tax Court.     

Concurrently with this filing, Petitioner filed an action for divorce in the Circuit Court of 
Citrus County, Florida (“State Court”).  As part of this action, to which the IRS was not a party, 
the State Court concluded that Petitioner had authorized his wife, as agent, to withdraw a total of 
$10,800 from his IRA which “directly benefited” him and that he should be liable for the tax due 
on that income.  The State Court also concluded that Jacqueline should be liable for the tax due 
on the additional income withdrawn from the IRA and the life insurance, as Petitioner did not 
receive any financial benefit from those funds and Jacqueline had obtained them without 
Petitioner’s knowledge or consent. 

During his arguments before the Tax Court, Petitioner cited Florida statutory law, 
Jacqueline’s testimony at the State Court trial, and the State Court’s order purporting to 
determine that Jacqueline solely benefited from, and should be liable for the tax due on, certain 
amounts withdrawn from Petitioner’s account. 

The IRS countered that the State Court’s findings were not conclusive of any issues in 
this case because essential elements of res judicata and collateral estoppel were absent.  
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The court agreed with the IRS that to the extent the State Court’s order would benefit the 
Petitioner, neither res judicata nor collateral estoppel should give preclusive effect to the fact 
finding or legal conclusions of that order in the Tax Court case. 

The IRS was not a party (nor in privity with a party) in the State Court divorce 
proceedings, so neither res judicata or collateral estoppel could apply against the IRS on the basis 
of any order issued therein. 

A taxpayer’s gross income encompasses “all income from whatever source derived,” 
including from sources such as “pensions, annuities, and proceeds from life insurance contracts.”  
Id. at *7 (citing I.R.C. §61(a)(9), (10), and (11)).  In some circumstances, courts have concluded 
that funds misappropriated from a taxpayer’s financial accounts were not includible in the 
taxpayer’s gross income because the taxpayer was not the payee, distributee, or recipient of the 
misappropriated funds, including where a spouse fraudulently withdrew from a taxpayer’s IRA 
without the taxpayer’s knowledge.  Id. (citing Roberts v. Commissioner, 141 TC 569, 582 & n.19 
(2013)).   

The court went further, stating that “[a]lthough a taxpayer is generally treated as the 
recipient of any income received by his or her agent, that rule does not apply ‘where the agent 
receives and misappropriates funds for his own use, where the principal had no knowledge of 
such misappropriations, and where the principal received no economic benefit from the 
misappropriated funds.’”  Id. at *7 (citing Grant v. Commissioner, T.C. Memo, 1995-29, 69 
T.C.M (CCH) 1716, 1719).  

The pivotal question remained whether Jacqueline, as agent for the Petitioner, was 
authorized to make such withdrawals from Petitioner’s assets, and if so, whether the income, and 
the related tax liability, should be attributed to Petitioner. 

Under Florida law, an agent, under a POA, must act in good faith and may not act 
contrary to the principal’s reasonable expectations and may only exercise authority specifically 
granted to the agent in the power of attorney.  As the court noted, Jacqueline, as agent, was 
authorized to make gifts of Petitioner’s property and to take actions that could otherwise be 
considered prohibited self-dealing.    But, in the same sentence that authorized Jacqueline to 
commit such “self-dealing,” the POA limited that authority by stating that such actions were 
authorized solely for “the purpose of tax, financial, or estate planning, for [Petitioner’s] benefit, 
or for qualifying for public assistance … for which [Petitioner] may be eligible.”  Id. at *8  

The court held that by the preponderance of the evidence, Jacqueline engaged in self-
dealing for her own benefit and not as an incident to accomplishing any authorized purpose on 
Petitioner’s behalf.  Except to the extent that Petitioner conceded that $10,800 of the total 
amount distributed from the IRA was properly included as he intended the proceeds to be 
withdrawn for Jacqueline’s benefit, he did not benefit from the withdrawn funds.  Such 
withdrawals were considered unauthorized self-dealing and was a breach of the agent’s fiduciary 
duty.  As a result, the court held that Jacqueline, rather than the Petitioner, was the true 
distributee, payee, and recipient of the distributed amounts, and those amounts were not 
includible in the Petitioner’s gross income for 2014. 



 

115 
 

Matter of Wolin, 79 Misc.3d 573, 188 N.Y.S.3d 395 (Sur. Ct. 2023) 

The decedent, Leo Ziegel, died testate and was survived by three children, including 
Annette and Uri; however, Uri died one year after the decedent died and Uri was survived by his 
daughter, Chava.  Following the decedent’s death, named executor and daughter Annette filed 
the will but did not submit it for probate.  Named estate administrator and granddaughter Chava 
then petitioned for probate and was granted limited letters of administration c.t.a.   

Chava moved for summary judgment on her petition which sought the turnover of 
property held by the respondent, Annette, and claimed Annette improperly transferred over $1 
million dollars of the decedent’s funds while decedent lacked capacity and suffered from 
dementia.  Chava also sought sanctions through her motion for summary judgment, alleging they 
were warranted due to Annette’s failure to provide adequate or accurate discovery during a prior 
proceeding.  Annette cross-moved for summary judgment to dismiss the petition, arguing the 
applicable statutes of limitations barred Chava’s claims.   

The Surrogate’s Court noted various deficiencies in the filings including that Chava’s 
petition did not appropriately plead her causes of action separately, and that Chava and Annette 
filed improper statements of facts with their respective motions.  The court discussed these 
statements at length, however, ultimately noted it would entirely disregard the defects.   

The court granted Annette’s motion on the turnover claims – and likewise denied 
Chava’s motion on these claims – reasoning that they were subject to a three-year statute of 
limitations which expired before the decedent died.  The court further found no basis to toll the 
statute of limitations, and in response to Chava’s argument that tolling was appropriate due to the 
decedent’s lack of capacity, the court reasoned that in a related proceeding, the court dismissed a 
claim that this decedent lacked mental capacity.  The court similarly granted Annette’s motion – 
and denied Chava’s motion – regarding Chava’s fraud, undue influence, and breach of fiduciary 
duty claims because they were also filed years after the applicable statute of limitations expired 
and were further vague and non-conforming.  Lastly, the Surrogate’s Court also denied Chava’s 
motion for summary judgment regarding discovery-related sanctions – and similarly granted 
Annette’s cross-motion on this point – reasoning that they were pled too generally and should 
have been asserted in the prior proceeding. 

In re Estate of Crane, Docket No. A-3739-22, 2024 WL 4799553 (N.J. Super. App. Div. 
Nov. 15, 2024) 

Plaintiff Michael Crane (“Michael”) appealed the trial court’s order denying his 
application for an accounting of the estate of Rhoda Crane (the “Estate”) and an order denying 
his motion for reconsideration.   

Rhoda Crane passed away in July of 2020.  Michael was her nephew and a beneficiary of 
the Estate. 

The court appointed an attorney as the administrator (“Administrator”) for the Estate and 
trustee of Rhoda’s Revocable Trust (“Trust”).  The residue of the Estate was payable to the 
Trust.   
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After inspection of Rhoda’s Englewood residence, Michael suspected his tangible 
personal property was missing.  Thereafter, as a beneficiary, Michael requested an accounting of 
the tangible property sold and distributed by the Estate and the Trust.  The Administrator 
refused, and Michael’s counsel informed the Administrator that the Administrator was required 
to promptly respond to a beneficiary’s reasonable request for information under N.J.S.A. § 
3B:31-67.  The Administrator contended that Michael was advised multiple times on the 
identification of property within Rhoda’s Englewood property, and that Michael constantly 
expanded the list of items he claimed to own. 

In March of 2023 Michael filed a complaint seeking a formal accounting.  The trial court 
denied the request and stated “in this complaint, plaintiff[] contend[s], without any support 
whatsoever, that ... [m]any of his possessions stored in his aunt's home ... were missing. There's 
no statement of what items were missing. ... There's just that vague statement that ... many of his 
possessions were missing.”  In re Estate of Rhoda Crane, 2024 WL 4799553, at *2 (N.J. Super. 
App. Div. Nov. 15, 2024).  Additionally, the trial court found a formal accounting is not required 
in every case; pursuant to R. 4:87-1(b) and N.J.S.A. § 3B:17-2, an accounting may, but need not, 
be ordered.  Michael moved for reconsideration and was denied.   

Michael appealed and argued the trial court misinterpreted N.J.S.A. § 3B:17-2.  He also 
contended that the statute requires an accounting to be provided after one year. 

The Appellate Division reversed the trail court’s decision and remanded the case, but in 
light of its decision the court did not address the broader question of whether N.J.S.A. § 3B:17-2 
requires a court to compel accounting as a right.   

The Appellate Division concluded that the trial court “misapplied its discretion in 
denying the request for an accounting on the grounds that plaintiff received an ‘informal 
accounting’ and an ‘explanation of all the items that were in the residence.’”  Id. at *5.  The 
Appellate Division determined the Administrator, “at best”, provided an inventory of the assets 
that were, at some time, in possession of the Estate, but that fell short of a formal accounting 
required under R. 4:87-3(b).   

Additionally, the court found the Administrator’s statement claiming Michael had all the 
relevant information regarding the Estate contradictory, because the Administrator in a letter 
informed Michael he would discuss Michael’s personal property issue once Michael complied 
with certain court orders dealing with Michael as a debtor to the Estate).  Furthermore, the court 
emphasized the Administrator’s statement that the vast majority of the Estate’s expenses were 
legal fees because the disposition of Estate assets and legal fees paid are an integral part of a 
formal accounting under N.J.S.A. § 3B: 17-2(a) and R. 4:87-3(b), which Michael was entitled to 
under the facts of the case.   

In conclusion, the Appellate Division found 

Here, where decedent died over four years ago and [the attorney] was appointed 
administrator and trustee more than three years ago, an accounting is warranted at 
this juncture. Plaintiff has requested this information for a considerable period of 
time, and there is obviously a factual dispute as to which assets are part of the 
Estate and which were sold. Moreover, our decision is buttressed by N.J.S.A. 
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3B:31-67, which provides a “trustee shall keep the qualified beneficiaries of the 
trust reasonably informed about the administration of the trust and of the material 
facts necessary for them to protect their interests. Unless unreasonable under the 
circumstances, a trustee shall promptly respond to a beneficiary's request for 
information ....” N.J.S.A. 3B:31-67, when read in conjunction with N.J.S.A. 
3B:17-2, convinces us the court rested its decision on an impermissible basis. 

Id.   

Mooney v. Convery, Nos. A-1576-22, A-1577-22, 2024 WL 4759143 (N.J. Super. App. 
Div. Nov. 13, 2024) 

This case came before the Appellate Division after the trial court awarded attorney fees 
but directed payment only after the defendant fully satisfied the judgment, rather than from a 
fund in court under Rule 4:42-9(a)(2). 

John J. Mooney passed away on June 16, 2020, survived by his wife, Claire, and their 
five children.  His will named two daughters, Elizabeth Convery and Mary Stachowiak, as co-
executors and co-trustees of a testamentary trust for Claire’s benefit.   

Mary accused Elizabeth of improperly withdrawing funds belonging to Claire and the 
estate and filed separate probate and chancery actions.  The same judge presided over both cases.  
The court appointed guardian ad litem for Claire and another family member, revoked fiduciary 
powers held by Elizabeth and Mary, and appointed a temporary administrator and trustee. 

At trial, an accounting expert testified that Elizabeth improperly used $684,578.02 of her 
parents’ funds.   

The court found undue influence, entered judgment against Elizabeth, and ordered her to 
repay the misappropriated amount.  The court declined to reinstate Mary as executor or trustee. 

Mary sought reimbursement for $227,484.25 in legal fees, $15,384.27 in litigation costs, 
and $46,479.50 for expert accounting services.  She sought an additional $4,441.87 for 
photocopying and mailing expenses incurred in November 2020, when the Bergen County 
Surrogate’s Office required her to serve complaints, orders to show cause, and responsive 
pleadings – totaling 6,353 pages each – on 50 interested parties.  Due to staff shortages related to 
the extended Thanksgiving holiday, Mary engaged an outside company to handle the extensive 
photocopying and mailing, at her expense.   

Rule 4:42-9(a)(2) permits the court, in its discretion, to award attorney fees in probate 
actions from a fund in court, rather than requiring each party to pay their own fees.  When an 
executor or trustee commits undue influence, the prevailing party may be awarded reasonable 
fees and costs against that executor or trustee.  In re Niles Trust, 176 N.J. 282, 296-300 (2003).   

The trial court acknowledged that Mary’s litigation created a fund in court because her 
action benefitted Claire and other beneficiaries of the estate, not just herself.  At the same time, 
however, the court declined to award fees from such fund, citing concerns about depleting 
resources needed for Claire’s future care.  Instead, the court ruled that Mary’s fees must be paid 
by Elizabeth, and paid only after Elizabeth satisfied the judgments to Claire and the estate.   
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Mary appealed, arguing the court erred in its interpretation of Rule 4:42-9(a)(2) by 
declining to direct her fees be paid from the fund in court and in deciding she could not be 
awarded payment until after Elizabeth satisfied the judgments for the estate and Claire. 

The Appellate Division found the trial court abused its discretion.  It noted insufficient 
evidence to support the court’s concern about depleting resources for Claire’s future care, 
including a lack of information on annual costs or the trust’s current assets.  The appellate court 
held that once a fund in court was established, the trial court lacked discretion to dictate the order 
of payments when Mary had prevailed in the litigation.  It reversed the ruling and remanded for 
further proceedings on the factual gaps.   

Additionally, the Appellate Division upheld the trial court’s reduction of attorney fees 
due to duplicative and excessive billing.  However, it remanded for a review of a five-hour 
deposition omitted from the fee accounting.  It also reversed the trial court’s denial of 
reimbursement for Mary’s pretrial mailing costs, noting the extraordinary volume and timing 
challenges (since the Thanksgiving holiday created the necessity for the costs).  

In re Estate of Klionsky, No. 198 WDA 2024, 2024 WL 4851068 (Pa. Super. Nov. 21 
2024) 

 Bernard Klionsky (“decedent”) died testate on November 12, 2017.  The decedent’s son, 
Daniel Klionsky (“Daniel”), was appointed executor of the estate.  After his appointment as 
executor, Daniel’s three siblings filed suit against Daniel for actions taken while he was 
operating under a power of attorney for the decedent (“POA litigation”).  Specifically, the 
siblings challenged gifts made by the decedent to Daniel and his family while Daniel was the 
decedent’s agent, as the result of undue influence.  While the POA litigation was ongoing, Daniel 
filed an inventory and inheritance tax return for the estate.  Daniel’s siblings also filed a petition 
to have him removed as executor, which was denied.  Daniel thereafter filed a first and final 
accounting, to which his siblings filed objections.  Daniel ultimately prevailed in the POA 
litigation, with the court affirming $256,000.00 in lifetime gifts to Daniel and his family. 

 The siblings objected to two items on the estate’s accounting that were categorized as 
administrative expenses: (1) $185,178.14 in legal fees and costs incurred by Daniel in defending 
the POA litigation; and (2) $67,938.00 in legal fees and costs incurred by the estate to intervene 
in the POA litigation.  Both of these line items were upheld by the orphan’s court as legitimate 
and permissible under Pennsylvania statutes.  The court also determined that, because the 
decedent made the gifts in question rather than Daniel making them as the decedent’s agent, the 
estate was the proper defendant in the POA litigation, making the estate’s involvement in the 
litigation appropriate and the legal fees an acceptable expense on the its accounting. 

 On appeal, the siblings renewed their objections to these attorneys’ fees as permissible 
estate expenses.  The Superior Court rejected the siblings’ arguments that Daniel was required to 
bring any claim for attorneys’ fees related to the POA litigation within 30 days of the termination 
of that suit.  The Superior Court was also unpersuaded by the siblings’ argument that, since these 
fees related to another docket that had resolved years prior, the orphan’s court did not have 
jurisdiction over them.  The Superior Court acknowledged that Daniel had paid his attorneys’ 
fees as they arose and was simply seeking reimbursement from the estate, which was permitted 
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under the indemnification provision of the decedent’s power of attorney.  Simply because the 
siblings opted to challenge Daniel in a separate lawsuit did not make the expenses unworthy of 
reimbursement from the estate.   

Likewise, the siblings failed to show any malfeasance by Daniel.  Rather, the evidence 
showed that the legal expenses were appropriate, especially in light of Daniel’s victories in the 
POA litigation, which included two Superior Court appeals initiated by his siblings. The 
Superior Court determined that the decedent unambiguously intended for Daniel to be 
reimbursed for any fees or expenses incurred in defending an action brought under the power of 
attorney.  Accordingly, the Superior Court did not find there to be an error of law in including 
reimbursement for Daniel’s legal fees in the POA litigation. 

In re Joan McFadden, Docket No. A-0236-23, 2025 WL 65016 (N.J. Super. App. Div. 
January 10, 2025) 

Joan McFadden died leaving three sons: Joseph, Vincent, and John.  After their mother’s 
death, Joseph and Vincent brought an action against their brother, John. They alleged he 
breached his fiduciary duties as both attorney-in-fact and executor of their mother's estate. 
Specifically, the two brothers asserted that John improperly converted estate assets, which 
diminished the other brothers’ inheritance. They asserted John exerted undue influence over their 
mother, causing her to transfer significant assets, including her Moorestown residence, into his 
name. They also alleged John used estate funds for personal expenses, including a large sum on 
his American Express account. 

The trial court ruled against John, finding his actions were not only self-serving but also 
constituted a severe abuse of trust. The court ordered John to reconvey the Moorestown property 
to the estate, pay back misappropriated funds amounting to $422,576.  The court also awarded 
Joseph and Vincent reasonable legal fees and costs, to be paid by John personally. 

John appealed. He sought a credit against the judgment due to the sale of the Moorestown 
property and the subsequent discharge of its mortgage. He argued that without this credit, the 
estate would benefit from a "double recovery" since the property was sold and the mortgage was 
paid off from the proceeds.  

Ultimately, the Appellate Division upheld the lower court's decision. Key findings 
included the following: 

• Unclean Hands Doctrine: The court emphasized that John did not contest the finding 
that he has unclean hands and quoted the legal maxim: “he who seeks equity must do 
equity.” Id. at pp. 8-9 (citing Thompson v. City of Atl. City, 190 N.J. 359, 384 (2007) 
(internal citations and quotations omitted). 

• Rule 4:50-1(e): John sought relief from the judgment under Rule 4:50-1(e), which 
provides such relief where “the judgment or order has been satisfied, released or 
discharged, or a prior judgment or order upon which it is based has been reversed or 
otherwise vacated, or it is no longer equitable that the judgment or order should have 
prospective application.” The appellate court denied the requested relief, finding no abuse 
of discretion by the trial judge in denying the credit – for the full amount of the mortgage 



 

120 
 

portion of the judgment, $282,086 – given John’s unclean hands. The court referred to 
John’s history of misconduct, including his failure to file necessary estate and inheritance 
tax returns, and his failure to comply with trial court orders. 

• Substantive Due Process: John claimed that denying him the credit violated his 
constitutional rights to due process under Fourteenth Amendment to the U.S. Constitution 
and Article I, Paragraph 1, of the New Jersey Constitution. The appellate court, however, 
denied these claims, finding that the trial court’s denial of a judgment credit “to a litigant 
in court with unclean hands” did not “shock the conscience” or “offend notions of 
fairness.” Id. at p. 12. 

Harris v. Harris, Docket No. MON-C-41-22 (N.J. Super. Ch. Div. Apr. 21, 2025) 

This case involves plaintiffs Timothy J. Harris, Megan Harris Loewenberg, and Kristen 
C. Harris, who alleged that their mother, Mary Ellen Harris, and others interfered with their 
vested rights to assets from the estate of their late father, Dr. Robert H. Harris. The plaintiffs 
claimed that First Republic Trust Company of Delaware, LLC, as trustee of the marital trust, 
breached its fiduciary duties by transferring $38,200,000 to Mary Ellen Harris, which they 
argued should be considered principal rather than income.  

The funds in question originated from the sale of patent and licensing rights to an anti-
seizure medication, Vimpat, by Harris FRC Corp., which sold these rights for approximately 
$342,000,000 in July 2020.  The proceeds were subsequently distributed to the shareholders of 
Harris FRC Corp.  The Robert H. Harris 2015 Delaware Living Trust (the “Marital Trust”) was a 
shareholder of Harris FRC and received over $71,000,000 from this sale.   

First Republic, as Trustee of the Marital Trust, distributed $38,200,000 of those funds to 
Mary Ellen at her request, because the Marital Trust entitled her to the trust’s “entire net 
income.”   

The court focused on whether the funds transferred to Mary Ellen Harris should be 
classified as principal or income under the Delaware Principal and Income Act, specifically 12 
Del. Code § 61-401. The defendants argued that 401(b) – which states “a trustee shall allocate to 
income money received from an entity” – required that the funds be classified as income.  The 
plaintiffs argued that the funds should be allocated to principal under § 61-401(c)(3), because the 
monies were received in total or partial liquidation of Harris FRC.  

The court found support for the plaintiffs’ contention, noting that the sale of the licensing 
and patent rights of the medication comprised all or substantially all of Harris FRC’s assets.  
Therefore, the sale could constitute a total or partial liquidation, which aligns with the statutory 
provision for allocating funds to principal. The court emphasized that the plaintiffs’ claims need 
not be proven at this stage, only that there is sufficient support for their allegations to defeat a 
summary judgment motion. 

Ultimately, the court denied the motions to dismiss filed by First Republic Trust 
Company of Delaware, LLC, and Mary Ellen Harris, concluding that the applicable law may 
support the plaintiffs’ view that the funds should be considered principal.  
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This decision is significant for estates attorneys and fiduciaries as it underscores the 
importance of correctly classifying trust distributions between principal and income as well as 
the potential implications of statutory interpretations on fiduciary duties.   

The New Jersey equivalent to the Delaware statute is the New Jersey Principal and 
Income Act, N.J.S.A. § 3B:19B-1 to 31.   

Chorun v. Chorun, Docket No. A-2704-23, 2025 WL 1304482 (N.J. Super. App. Div. 
May 6, 2025) 

The estate’s executor (“Philip”) and beneficiary (“Alan”) were the sons of Joseph Chorun 
(“Decedent”).  In December 2020, the Decedent died intestate, and Philip qualified as the 
estate’s executor.  The Decedent left a residence in which the parties’ sister resided.   

The Decedent’s will stated that if anyone was residing in his home, they would have to vacate 
within three months and the home must be immediately listed for sale.  

Philip tried to sell the home twice but was unsuccessful because there were remediation issues 
with the septic system.  The brothers then agreed that they were going to sell the property to their 
sister for a reduced price.  Later, Alan changed his mind and refused to sign the sales documents 
for the home.  

Philip moved for power-of-attorney to sign the sale of the documents for Alan.  Alan cross-
moved to remove Philip as executor and obtain an impartial third-party replacement.   

The Chancery Division concluded that Alan did not demonstrate by clear and convincing 
evidence that Philip violated N.J.S.A. § 3B:14-21. The judge denied Alan’s request to remove 
Philip as executor and explained that there was no evidence of any embezzlement or wrongful 
acts by the executor. Alan appealed.  

The Appellate Division affirmed the Chancery Division’s decision to deny Alan’s request to 
remove Philip as estate executor. The Court explained that removal of an executor is an 
extraordinary remedy, which is granted sparingly. An executor of an estate can be removed if he 
or she “embezzles, wastes or misapplies any part of the estate… or abuses the trust and 
confidence reposed in [him or her]”. N.J.S.A. § 3B:14-21 (c). To remove an executor, an 
applicant must produce competent evidence showing misconduct or other potential harm to the 
estate. 

The Appellate Division blocked Alan’s attempt to remove Philip as executor because there was 
no proof of Philip breaching his fiduciary duty.  Philip did not embezzle, waste, or misapply the 
Decedent’s estate.  Philip attempted to sell the Decedent’s property as specified in his will and 
was required to take necessary and responsible actions when Alan refused to sign the documents. 
Philip’s deviation did not represent any breach of his fiduciary obligations owed to the 
Decedent’s estate. 

 Philip remained executor of the Decedent’s estate.  Alan had additional 
contentions, which the Court did not directly address because they were without merit to warrant 
a written opinion. 
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Matter of Estate of Murphy, Docket No. A-2562-23 (N.J. Super. Ct. App. Div. Jun. 26, 
2025) 

This dispute arose when Robert Brown (“Brown”), executor of the estate of Robert 
Taylor (“Taylor”), appealed the trial court’s order approving the administration and accounting 
of the estate of James Murphy (“Murphy”).  

In May 2017, Murphy—who was acting as Taylor’s agent under power of attorney—
transferred $798,609.43 into a joint account that Murphy and Taylor owned with rights of 
survivorship.  Taylor passed in the days after the transfer, and Murphy passed a few weeks 
following Taylor.  

Brown, on behalf of Taylor’s estate, filed a lawsuit against Frances Nicotra (“Nicotra”), 
administrator of Murphy’s estate, demanding the $798,609.43.  A subsequent arbitration found 
Murphy’s May 2017 transfer improper, and Murphy’s estate returned most of the funds to 
Taylor’s estate by way of a settlement agreement. 

Nicotra then filed a complaint for a formal accounting of Murphy’s estate, seeking legal 
fees, statutory commissions, and a declaration of insolvency, with over $541,000 owed to the 
Internal Revenue Service (IRS).  She also sought reimbursement of Murphy’s funeral expenses 
allegedly paid by another party.  

At a later hearing, Brown requested time to file written exceptions to the accounting, to 
which the Court granted a two-week extension.  However, he submitted a letter that he would not 
oppose the fees or commission.  The trial court then approved the accounting of Murphy’s estate, 
and Brown subsequently appealed. 

Brown raised several arguments on appeal.  First, Brown asserted that the trial court 
denied him the opportunity to advance formal exceptions to the accounting and that the legal fees 
were excessive.  The Appellate Division rejected both arguments, noting that the trial court did 
provide multiple opportunities for Brown to raise objections. Brown had even expressly declined 
to challenge the fees before the Court.  The trial judge had reviewed the expenses and found 
Nicotra’s services appropriately deemed as legal services.  

Second, Brown raised a new challenge in his appeal, asserting that Taylor’s and 
Murphy’s joint account should not have been treated as taxable income.  However, the Appellate 
Division declined to consider this argument because Brown failed to present that claim before 
the trial court.  

Third, Brown argued that Nicotra’s documentation of the funeral expenses was deficient 
because it only contained an approximate amount.  Though the trial court acknowledged that it 
wanted Nicotra to supply additional information as to the exact amount, it was not necessary for 
the trial judge to resolve the issue.  The Appellate Division upheld the reimbursement award, 
finding that the deficiency was harmless due to the estate’s insolvency.  

Ultimately, the Appellate Division affirmed the order approving the accounting, granting 
Nicotra’s legal fees and commissions, and declaring the insolvency of Murphy’s estate.  
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In re Estate of Russomanno, Docket No.: A-1860-23, 2025 WL 2233815 (N.J. Super. 
App. Div. Aug. 6, 2025) 

This case involved an accounting action and was one of a series of decisions in an 
ongoing dispute.  See Matter of Est. of Russomanno, No. A-3760-20 (App. Div. July 22, 2022). 

On January 5, 2019, the decedent passed away and was survived by his two children and 
beneficiaries:  his daughter, plaintiff Diane Mavrakes; and his son, defendant Jerry Russomanno.  
Although the plaintiff initially administered the estate, the court appointed a third-party 
administrator (“Administrator”).    

The estate’s main asset was the real property in Piscataway, New Jersey (“Property”).  
For several years, the trial court found, the defendant operated his trucking business on the 
Property.  After the decedent’s death, the defendant took control of the Property and continued to 
operate his business there. 

In February 2023, the court directed the defendant to remove all of his machinery and 
equipment from the Property within forty-five days.  Additionally, the court authorized the 
listing of the Property for sale with an initial price of $559,000, and provided the defendant with 
the option to purchase the Property upon the same terms offered by the third party purchaser.  

The Administrator determined that, given the water damage and its general state of 
disrepair, the Property was worth much less than the initial listing amount.  After engaging a real 
estate agent to determine the listing price for the Property, the Administrator received a third-
party offer for the Property, as-is, for $335,000 and notified the defendant of the offer.  The 
defendant exercised his right of first refusal and closed on the property in June 2023.  The estate 
netted $292,950.78. 

The Administrator identified additional sums owed by the defendant to the estate, 
including storage fees and rent.  Another significant asset of the estate was an insurance claim 
for a water incident that damaged the Property in the spring of 2023.  The insurance paid the 
estate’s claim. 

The Administrator also identified several liabilities, which included reimbursement 
claims made by the defendant for expenses and maintenance of the Property during the years he 
maintained the Property, and attorney fees of the Administrator. 

In September 2023, the Administrator filed a motion to close the estate, including 
approval of the insurance claim amount, an informal accounting and a distribution schedule.  The 
plaintiff supported the Administrator’s motion, but the defendant noted several exceptions to the 
accounting.  The defendant alleged that: (1) the Administrator and the plaintiff caused the water 
damage to increase in seriousness and scope; (2) the proposed disbursement ignored the 
unreimbursed work that the defendant had performed while monitoring the Property after the 
decedent’s death; and (3) the third-party buyer’s contract to buy the Property was questionable, 
and the defendant was not given enough time to review the offer before he had to exercise his 
right of first refusal.  The defendant also disputed the award of attorney fees. 

The probate judge held oral argument and on January 8, 2024, entered an order approving 
the administrator’s accounting and deeming the defendant’s exceptions to be meritless.   
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The defendant appealed.  His primary contention was that the trial court erred in 
approving the Administrator’s accounting because the judge failed to set forth the reasoning for 
its decision.  The parties agreed that the probate court did not provide findings of fact or 
conclusions of law.   

The Administrator responded that the failure to provide a statement of reasons was 
harmless error pursuant to Rule 2:10-2.  The plaintiff argued that (1) the trial court’s finding that 
the defendant’s claims were “meritless” was enough to satisfy Rule 1:7-4, and (2) in the 
alternative the Appellate Division should exercise original jurisdiction given the adequacy of the 
record, to avoid prolonged litigation. 

The Appellate Division began by noting that the decision to approve an estate’s final 
accounting is reviewed for an abuse of discretion.  Moreover, Rule 1:7-4 requires that a court 
make findings of fact and state its conclusions of law on all motions that are appealable as of 
right:  litigants are entitled to have the benefit of the court’s reasoning and analysis.  Moreover, 
Rule 2:10-5 provides that appellate courts may exercise original jurisdiction as is necessary to the 
complete determination of any matter on review, but that power is invoked sparingly.   

In this case, the trial court made no findings of fact and no conclusions of law.  Instead, it simply 
found the defendant’s position to be “meritless”; that one-word reference failed to comport with 
the requirements of Rule 1:7-4.  

The Appellate Division also declined to exercise original jurisdiction pursuant to Rule 2:10-5 to 
avoid further litigation and to effectuate a prompt and complete resolution of this matter.   

The court began by recognizing that “[a]n action to settle an account on an estate trust is 
a formalistic proceeding, unique to probate.”  Higgins v. Thurber, 205 N.J. 227, 229 (2011).  In 
addition, exceptions to an account are “a vehicle for determining the propriety of the executor’s 
statement of assets and claims for allowance.”  Perry v. Tuzzio, 288 N.J. Super. 223, 229 (App. 
Div. 1996).  The appeals court continued: 

[T]he accounting procedure in general and the hearing on exceptions in 
particular” are “limited” in nature.  Perry, 288 N.J. Super. at 230.  The action is 
considered a summary matter and is conducted in accordance with Rule 4:67-5, R. 
4:83-1; see N.J.S.A. 3B:2-4 (allowing actions by fiduciaries to proceed in a 
summary manner); Garruto v. Cannici, 397 N.J. Super. 231, 241-42 (App. Div. 
2007) (providing an overview of probate proceedings in New Jersey).  However, 
if there are genuine issues as to any material fact, the court should conduct an 
evidentiary hearing on those disputed issues.   

Id. at *4.   

Although the probate court found the defendant’s exceptions “meritless,” the court did 
not amplify its reasoning or explain why the court did not find any genuine issues of material 
facts, even though the same probate court had presided over this matter since 2019.   

Further, a remand would not require extensive further proceedings, and the probate court 
could exercise its discretion in conducting those proceedings.   
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Finally, with regard to an award of attorney fees, the Appellate Division cited Rule 4:42-
9(a)(3), which allows the court to award attorneys fees in probate actions.  The court also 
observed that fiduciaries are also normally entitled to an attorney fee absent malfeasance.  
However, without the benefit of the trial court’s analysis, the appeals court was unable to 
determine whether the court properly exercised its discretion in assessing those fees.   

The trial court’s decision was reversed, and the matter was remanded. 

In the Matter of the Leslie Karen Ross Trust Under the Last Will & Testament of 
Harriet Ross, Docket No. A-0915-23 (N.J. Super. App. Div. May 2, 2025) 

Harriet Ross (“Decedent”) had two children, Jeffrey and Leslie.  In December 2014, the 
Decedent passed away.   
 

The Decedent’s last will provided that the residue was to pass to two separate trusts, one 
for the benefit each of Leslie and Jeffrey.     
 

The will provided further that, on the death of one of the children, the principal and any 
accrued income of that child’s trust was to be distributed to the trust for the surviving child.   
 

Carl Roth became co-trustee of Leslie’s trust (“Trust”). 
 

In May 2022, Roth filed a complaint for settlement of an intermediate account and his 
discharge as co-trustee of Leslie’s Trust.   
 

Jeffrey filed his exceptions to the accounting, even though the accounting dealt only with 
Leslie’s Trust and not the trust created for Jeffrey.  
 

The trial court found that Jeffrey did not have standing to file exceptions to the 
accounting because he was a merely contingent remainder beneficiary of Leslie’s Trust and not 
entitled to the income. The court reasoned that only those entitled to trust income could file 
exceptions. Nevertheless, the court also reviewed Jeffrey’s exceptions and found them to lack 
merit.      
 

Jeffrey appealed.  
 

The Appellate Division determined that, because the accounting was intermediate, and 
filed merely to effectuate the discharge of Roth and the appointment of a successor co-trustee of 
Leslie’s Trust, the accounting was solely between Roth and Leslie.  The appeals court agreed 
that Jeffrey lacked standing to file exceptions:  he was not entitled to any distributions from the 
Trust at that point.   
 

The Appellate Division also noted that an action to settle an account is a summary and 
formalistic procedure, and that exceptions in any event need to meet the standards of R. 4:87-8.  
Applying those standards, the Appellate Division found that the trial court had properly disposed 
of Jeffrey’s exceptions as lacking merit in any event.  
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Carlson v. Colangelo, 2025 N.Y. Slip Op. 02264, 2025 WL 1127765 (N.Y. Apr. 17, 
2025) 

Plaintiff Kristine M. Carlson (“Carlson”) had a romantic relationship with decedent 
Donald P. Dempsey (“Dempsey”) commencing in 2004.  In 2005, Dempsey was diagnosed with 
a serious illness and Carlson dedicated herself to his care until his death in 2015.  Carlson alleged 
that in 2013, Dempsey asked her to sell her house and move into his home in Cortlandt Manor, 
New York, which she did.  Carlson also alleged that that in 2005, she transferred $100,000 to 
Dempsey’s investment company, Dempsaco LLC (the “LLC”), an entity that Dempsey had 
formed to purchase commercial real estate, and as such, she was a 50% owner of the LLC.  

 
Defendant Crissy Colangelo (“Colangelo”) was the daughter from one of Dempsey’s 

prior romantic relationships.  Dempsey provided for both Carlson and Colangelo in his pour over 
will and his revocable trust.  Under the trust, the decedent left his residence in Cortlandt Manor, 
New York to Carlson and his “interest” in the LLC to Colangelo with a statement that “it is 
Grantor’s sincere wish and desire that Crissy Colangelo provide a stream of income, not to 
exceed the sum of $350,000 in total, to Kristine M. Carlson.”  Colangelo was named as trustee. 

 
The will and the trust both contained in terrorem clauses.  The trust clause provided: 
 
In the event that any heir, distributee, beneficiary, agency, organization or other 

individual (“challenger”) shall contest any aspect of this Trust, or the distribution of the 
Grantor’s assets pursuant to his Last Will, inter vivos Trust Agreement, beneficiary designations 
or non-probate beneficiary designations, or shall attempt to set aside, nullify, contest, or void the 
distribution thereof in any way, then the Grantor directs that such rights of such challenger shall 
be ascertained as they would have been determined had that challenger predeceased the 
execution of this instrument and the Grantor, without living issue. 

 
Id. at *2. 
 
After two and a half years of failed attempts to resolve issues between them, Carlson 

initiated legal action against Colangelo (as trustee and individually) and the LLC, to compel 
Colangelo to distribute the residence to her and to seek a declaration of her entitlement to an 
income stream from the LLC, a declaration that Carlson was a pre-mortem 50% owner of the 
LLC, an accounting of the LLC, and punitive damages.   

 
Colangelo moved for summary judgment, arguing that Carlson violated the in terrorem 

clause and therefore forfeited her interest under the trust.  Carlson opposed, stating that her 
action was meant to construe and enforce the trust, not to contest the validity of it.   

 
The Supreme Court of Westchester County ruled that the trust’s in terrorem clause was 

triggered, granting summary judgment to Colangelo and awarding her attorney fees, while 
denying Carlson’s cross-motion for partial summary judgment.   

 
Carlson appealed.  The Appellate Division modified the Supreme Court’s decision, 

determining that Colangelo was not entitled to attorney fees, but otherwise affirmed the Supreme 
Court’s decision that Carlson triggered the in terrorem clause. 
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Another appeal followed.  In a 4-3 decision, the Court of Appeals modified the Appellate 
Division’s order by concluding that Carlson’s lawsuit aimed to enforce the trust provisions as 
intended by the grantor, not to nullify or challenge the trust, and therefore did not trigger the in 
terrorem clause.  The majority of the court further stated, “it would be contrary to the Grantor’s 
intent to hold that a party cannot file an action to receive exactly that which the Grantor set aside 
for transfer to their named beneficiary.”  Id. at *6. 

 
Because the trust explicitly directed the transfer of the Cortlandt Manor residence to 

Carlson, she was entitled to summary judgment on her claim to the residence.  However, the 
language in the trust regarding the income stream was phrased in precatory terms raising factual 
questions about whether the grantor intended a binding obligation or merely a suggestion.  
Accordingly, the matter was remanded for further proceedings on this and other remaining 
triable issues.   

 
Dissenting Opinion 
 
Judge Garcia, writing for the dissent, argued that Carlson’s lawsuit challenged the 

decedent’s intended distribution of assets, thereby triggering the in terrorem clause and forfeiting 
her bequests.  The dissent discussed the public policy issues underlying in terrorem clauses and 
criticized the majority by stating that: 

 
Taken to its logical end, under the majority’s approach, a challenger could claim, without 

any support, that decedent had no interest in any of the trust property, that the trust had no 
property at all to distribute, and that challenger owned all the trust’s property—and then avoid 
the consequences of an in terrorem clause by claiming the suit was merely an effort to ensure 
that the grantor’s intent was fulfilled.  This is not how in terrorem clauses work, nor how they 
have been enforced. 

 
Id. at *10. 
 
The dissent agreed with the lower courts that the decedent did in fact own 100 percent of 

the LLC and Carlson’s baseless claim that she owned 50 percent of the LLC was an attempt to 
frustrate the decedent’s distributive intent.   

 

Dill v. Offray, Docket No. A-1498-24, 2026 WL 742118 (N.J. Super. App. Div. March 
17, 2026) 

The decedent had a comprehensive estate plan, including a last will and several trusts.   

The trusts were funded per the decedent’s will and trust terms, provided income for the 
widow during life, and then divided for certain individuals, including defendant Claude Offray 
III (“Offrey III”). The matter had a complex procedural history.  In essence, the plaintiffs were 
the trustees and sought direction from the trial court regarding the distribution of the trust assets 
and a postponement of funding.  This filing occurred in part because the defendant had filed a 
separate tort suit that could affect trust corpus. Offray III later alleged breach of fiduciary duty 
and violations of the Prudent Investor Act by the plaintiffs.   
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The plaintiffs moved to dismiss the claims of Offrey III on several grounds, including 
failure to state a claim, nonjoinder of indispensable parties, and lack of standing before the 
widow’s death.  

The trial court dismissed the defendant’s claims on various bases, including trustee 
discretion, lack of standing, insufficient facts, and nonjoinder. 

Offrey III appealed.  The Appellate Division affirmed.  It held that Offray III had 
standing as a remainder beneficiary to challenge investment management.  The court relied on 
statutory definitions and fiduciary duties to remainder beneficiaries and found no authority 
barring standing for contingent interests.  Nevertheless, the appellate court affirmed dismissal 
because the Prudent Investor Act claims lacked factual allegations showing imprudence or a 
deficient rate of return under the Act.  The court concluded that any amendment of the claims 
would be futile.   

Harris v. First Republic Trust Co., Docket No. MON-C-118-25 (N.J. Super. Ct. Ch. 
Div., Dec. 9, 2025). 

Timothy J. Harris, Megan Harris Loewenberg, and Kristen C. Harris (collectively, “the 
Plaintiffs”) filed a complaint alleging breach of fiduciary duty against the defendant, First Republic 
Trust Co. of Delaware (“First Republic”).  The Plaintiffs were beneficiaries of the 2011 Mary Ellen 
Harris GRAT (“the GRAT”).  First Republic was the trustee of the GRAT.   

First, the GRAT performed a stock swap, exchanging 245 shares of Harris FRC for 
$52,677,000.  Then, First Republic allowed the settlor, Mary Ellen Harris, to withdraw $5,794,579 
from the GRAT as a tax reimbursement, despite Mary Ellen having relinquished her right to 
reimbursement for tax payments under the terms of the GRAT. 

The Plaintiffs instituted an action in Delaware against Mary Ellen and First Republic 
regarding the management of Harris FRC, a closely-held corporation founded by the Plaintiffs’ 
parents, Mary Ellen and their father.  The Plaintiffs argued that the stock swap was for less than 
equivalent value, and that it was a breach of fiduciary duty for First Republic to allow it to happen.  
The Plaintiffs also argued that the tax reimbursement obligated Mary Ellen to pay all income taxes 
on the property held by the GRAT. 

When the Delaware litigation began, First Republic entered into a series of tolling 
agreements with the Plaintiffs, which were repeatedly renewed, postponing Plaintiff’s claims 
against First Republic. The Plaintiffs filed another action in New Jersey in the interim, with the 
tolling agreements still in effect.  The tolling agreements lasted for three and a half years; however, 
on the eve of the Delaware trial, First Republic refused to enter into another tolling agreement.  
Thus, Plaintiffs brought the action in NJ against First Republic. 

First Republic filed a motion to dismiss under Rule 4:6-2(e), arguing that, due to the 
previously filed actions in Delaware and New Jersey, the entire controversy doctrine precluded the 
Plaintiffs’ present action against them.  They argued that the claims asserted in the complaint 
should have been incorporated within the Delaware actions already in progress.  They also argued 
that the tolling agreement should be disregarded as it did not “insulate plaintiffs from the entire 
controversy doctrine’s reach.”  Id. at *6. 
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The trial court found that the extent to which the entire controversy doctrine might preclude 
the action was not sufficiently clear to warrant dismissal.  The court acknowledges that the 
essential purpose of the entire controversy doctrine is to “protect parties from being dragged into 
a second lawsuit and to eliminate the burden on courts when asked to adjudicate disputes in 
multiple pieces.”  Id. at *7. 

As declared by the Supreme Court, the doctrine was designed “(1) to encourage the 
comprehensive and conclusive determination of a legal controversy; (2) to achieve party fairness, 
including both parties before the court as well as prospective parties; and (3) to promote judicial 
economy and efficiency by avoiding fragmented, multiple and duplicative litigation.  Mystic Isle 
Dev. Corp. v. Perskie & Nehman, 142 N.J. 310, 322 (1995). 

Id.  

 The court found that, while the first and third objectives would be accomplished by 
precluding the Plaintiff’s claim, the second objective would not, because the “deliberate 
withholding of claims until now spared First Republic from immersion into the lengthy and 
involved Delaware action.”  Id.   

 The court chose not to answer several hypothetical questions it posed in the 
opinion related to the reasons for why the parties entered into the tolling agreements in the first 
place, and instead focused on the issue at hand: whether the entire controversy doctrine must 
preclude the Plaintiff’s suit notwithstanding the equitable or contractual concerns presented by 
the tolling agreement.  The court found that the answer to that question is “clearly, no” and that, 
at the very least, the court needed to have the opportunity to learn more about the tolling 
agreements and their purpose in delaying the Plaintiffs’ claims against First Republic for three-
and-a-half years.  Id. at *12.   

VII. LEGAL MALPRACTICE 

Krivulka v. Lerner, No. 2:20-CV-09724, 2024 WL 4318735 (D.N.J. Sept. 27, 2024) 

This is one in a series of decisions stemming from a legal malpractice action for estate 
planning. 

The defendants/lawyers had acted as counsel for the decedent, Joseph Krivulka, and his 
wife, plaintiff Angela Krivulka, for estate planning and other purposes.   

The plaintiff alleged that the defendants failed to advise that her interests conflicted with 
those of the decedent, depriving her of the opportunity to engage separate counsel and, based 
upon independent legal advice, to receive additional assets upon the decedent’s death.  

This decision dealt with a motion for summary judgment filed by the defendants and in 
particular whether materials filed with that motion were to be under seal.  The plaintiff agreed to 
the sealing of certain documents but objected to others. 

More specifically, the defendants sought to seal documents containing sensitive financial 
and personal information, as well as communications protected by an attorney-client privilege 
that belonged to husband's estate.  
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The court reviewed the materials and found that they contained highly confidential 
information, including estate planning details, financial data, and privileged communications, 
justifying their sealing to protect privacy interests and attorney-client privilege.  The court 
rejected the plaintiff's arguments regarding waiver of the attorney-client privilege and prior 
public disclosure.  

Among the documents deemed to be sealed were:  an email chain among the 
defendants/lawyers relating to the joint representation of the Krivulkas; a trust agreement that 
contained highly sensitive and confidential information, even though that document had been 
made public when the plaintiff filed an earlier appeal; and handwritten notes by the lawyers, 
which the court ruled had to be sealed to protect the attorney-client privilege and work product 
doctrines. 

The court also addressed the scope of the attorney-client privilege and noted that the 
inclusion of financial advisors in the communications did not destroy the privilege, in view of the 
detailed and complex financial matters bearing on the estate planning advice; this rendered the 
financial advisor’s participation reasonably necessary to facilitate the attorney-client 
communication.  

Miranda v. Rinaldi, Docket No. A-3780-22, 2024 WL 4356344 (N.J. Super. App. Div. 
Oct. 1, 2024) 

This case tests the limits of the duties that attorneys owe to non-clients, in the context of 
legal malpractice. 

The decedent died in 2017.  He left three children:  plaintiff John; Victor; and Maria.  
The decedent’s will named Maria as the sole beneficiary and executor.  John and Victor sought 
to contest that will.  

Victor retained the defendants/lawyers (“Law Firm”) to represent him and John to contest 
the will.  The Law Firm sent a retainer agreement to Victor and John and asked them to sign and 
return it.  Only Victor did so; John’s signature line was crossed out and replace with “N/A”.  

In September 2017, the Law Firm sent a letter to the Morris County Surrogate, stating 
that it represented John and Victor and asking about the status of the will.  Victor and John were 
copied on the letter.  

A problem arose because the decedent was deemed to have in fact resided in Bergen 
rather than Morris County, and the will had been probated in Bergen County.  In January 2018, 
the Law Firm filed a complaint on behalf of Victor to challenge the will.  John was not named as 
a plaintiff.  An accompanying letter advised that the Law Firm represented Victor.  

In September 2018, John sought to intervene in that litigation through another lawyer 
(“Lawyer 2”), who had represented him in various matters for a number of years.   

However, the complaint was dismissed as untimely under R. 4:85-1 because it was filed 
four months after the probate of the will.  
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John and Victor then filed a malpractice action against the Law Firm, for the failure to 
file the will contest in a timely fashion.  Victor’s claims were settled, but John’s claims persisted.    

During discovery in the malpractice action, John testified that after his father passed 
away, he retained Lawyer 2, who sent a letter on his behalf to Victor and Maria in August 2017, 
stating that John had not received any notice of the Bergen County proceedings or a copy of the 
will.  In response, Maria sent a notice of probate.   

John also testified in his deposition that he had been represented by Lawyer 2 for 23 
years.  He also stated that he never went to the Law Firm’s office with Victor and never entered 
into a retainer agreement with the Law Firm, and was never represented by the Law Firm in the 
will contest.  

The Law Firm moved for partial summary judgment.  John opposed the motion with a 
certification that seemed inconsistent in certain respects with his deposition and stated that 
Victor indicated to John that the Law Firm advised that only one firm was needed to represent 
both John and Victor in the will contest.  John admitted that he did not sign the retainer 
agreement with the Law Firm but asserted that he did not insert the “N/A” into that agreement.  

The trial court granted the Law Firm’s motion, on the basis that the Law Firm did not 
owe a duty to John because John was not a client and even as a non-client was too remote from 
the Law Firm to be owed a duty.  The trial court also observed that John did not complain when 
the will contest by the Law Firm was filed only for Victor, and at the same time John had 
experience with retaining legal counsel and in fact had been represented by Lawyer 2 for a 
number of years.  The judge also found a lack of evidence that John was relying on the Law Firm 
to represent him.  

John appealed.   

The Appellate Division began its analysis by observing that whether a duty exists is a 
matter of law to be decided by the court, and recognizing the limitations of that duty in the 
lawyer-client context: 

“The question of whether a duty exists is a matter of law to be 
decided by the court." Davin, L.L.C. v. Daham, 329 N.J. Super. 54, 
73 (App. Div. 2000).  Traditionally, the existence of an attorney-
client relationship creating a duty is "essential to the assertion of a 
cause of action for legal malpractice."  Froom v.  Perel, 377 N.J. 
Super. 298, 310 (App. Div. 2005) (citing Conklin v. Hannoch 
Weisman, 145 N.J. 395, 416 (1996)).  Although courts have 
recognized a duty between an attorney and a non-client "in limited 
circumstances," Innes v.  Marzano-Lesnevich, 435 N.J. Super. 198, 
213 (App. Div. 2014), our Supreme Court has repeatedly 
emphasized that "the grounds on which any plaintiff may pursue a 
malpractice claim against an attorney with whom there was no 
attorney-client relationship are exceedingly narrow," Green v. 
Morgan Props., 215 N.J. 431, 458 (2013), and whether such a "duty 
extends to non-clients is 'necessarily fact-dependent,'" Estate of 
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Albanese v. Lolio, 393 N.J. Super. 355, 368 (App. Div.2007) 
(quoting Estate of Fitzgerald v. Linnus, 336 N.J. Super. 458, 473 
(App. Div. 2001)). 

As such, there are "relatively few situations" in which "a 
nonclient may file suit against another's attorney."  LoBiondo v. 
Schwartz, 199 N.J. 62, 101 (2009).  

Id. at *6. 

The Appellate Division explained that, in determining whether a duty exists, the courts 
must identify and weigh:  the relationship of the parties; the opportunity and ability to exercise 
care; and the public interest in the proposed solution.  The determination of the existence of a 
duty is ultimately a question of policy and fairness.  

Applying those concepts to this case, the appeals court found that no duty existed 
between John and the Law Firm: 

Although defendants held themselves out as [plaintiff John’s] 
attorneys in the two September 2017 letters and in communicating 
with [Lawyer 2], plaintiff’s deposition testimony indisputably 
demonstrates that plaintiff did not rely on those communications and 
did not believe that defendants represented him.  Plaintiff testified 
that he "would never have signed any [retainer] agreement with 
anyone other than . . . [Lawyer 2]," his "[o]ngoing" attorney for at 
least "[23] years."  Plaintiff also testified that he "never went up to 
[defendants'] office" with Victor, "never entered into a retainer 
agreement with [defendants]," and was "never represented [by 
defendants] in the probate case." 

Id. at *7.  

The Appellate Division noted the facts raised by John in his certification opposing 
summary judgment, but it remained undisputed that John never signed a retainer agreement with 
the Law Firm and was not named as a plaintiff in the complaint filed by the Law Firm. 

Further as to John’s certification, the appellate judges explained that the party opposing 
summary judgment: 

"must do more than simply show that there is some metaphysical 
doubt as to the material facts," Triffin v. Am. Int'l Grp., Inc., 372 N.J. 
Super. 517, 523-24 (App. Div. 2004) (quoting Big Apple BMW, Inc. 
v.  BMW of N. Am., Inc., 974 F.2d 1358, 1363 (3d Cir. 1992)), and 
must "do more than 'point[] to any fact in dispute' in order to defeat 
summary judgment," Globe  Motor Co. v. Igdalev, 225 N.J. 469, 479 
(2016) (alteration in original) (quoting Brill, 142 N.J. at 529).  
"Competent opposition requires 'competent evidential material' 
beyond mere 'speculation' and 'fanciful arguments.'  Hoffman v.  
Asseenontv.com, Inc., 404 N.J. Super. 415, 426 (App. Div. 2009) 
(quoting Merchs. Express Money Order Co. v. Sun Nat'l Bank, 374 
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N.J. Super. 556, 563 (App. Div. 2005)). We are satisfied that there 
are no genuine issues of material facts in the record that would 
preclude summary judgment. 

Id. at *8. 

In the end, therefore, the Appellate Division affirmed the trial court ruling that there were 
no genuine issues of materials fact as to the Law Firm not owing a duty to John.   

Ventre v. Balsamo, Docket No. A-3276-22, 2024 WL 4749519 (N.J. Super. App. Div. 
Nov. 12, 2024) 

This matter came before the Appellate Division because the trial court found the 
plaintiff’s legal malpractice against claim against Arthur Balsamo, Esquire (“Attorney”) barred 
under the entire controversy doctrine and the doctrine of collateral estoppel.  The Appellate 
Division affirmed the Law Division’s ruling on collateral estoppel, but reversed and remanded 
the issue of the entire controversy doctrine.   

Anthony Ventre (“Anthony”) purchased a property in Ridgefield (the “Property”) from 
borrowed funds of his father, Francesco Ventre (“Francesco”).  Sometime thereafter the Attorney 
prepared a note on the Property which was due on demand or in the event the Property was sold 
or Anthony would get a divorce.  The note was signed by Anthony and his wife, Carol.  Roughly 
a year later Francesco met with the Attorney to draft a will because he was diagnosed with a life-
threatening condition.  Francesco did not read or write English well, so Anthony and a third-
party translator helped in the preparation of the will.  In article third of the will Francesco stated: 

THIRD: I do give, devise and bequeath the unpaid principal balance and accrued 
interest, if any, in and to a certain mortgage lien which I hold on the property known 
and as by the street address... Ridgefield, NJ unto my son Anthony Ventre. It is my 
wish and I direct that such debt be forgiven and the mortgage lien cancelled of 
record by my executor. 

Ventre v. Balsamo, 2024 WL 4749519, at *1 (N.J. Super. App. Div. Nov. 12, 2024) 

Francesco’s will was admitted to probate on October 13, 2015.  Carol commenced a 
divorce action in 2018, which required the estate to file a complaint in the Probate Part for advice 
and direction regarding the Article Third language in the will.  The probate court ruled that the 
language of the article forgave the mortgage in its entirety as to both Anthony and Carol.  The 
court determined the language was ambiguous but from the Attorney’s testimony it was more 
likely than not that Francesco wanted the entire debt forgiven.   

Anthony then filed a legal malpractice complaint in the Law Division alleging the Attorney 
negligently drafted the will contrary to the Francesco’s intent, which resulted in a loss to the estate.  
The Appellate Division found that although the parties did not litigate the Attorney’s negligence 
in the probate proceeding, the resolution of Francesco’s intent in Article Third of the will was the 
core issue presented and the primary focus of the legal malpractice claim.  In sum, Anthony was 
precluded from relitigating the issues of probable intent and damages related to the Probate Part’s 
determination to forgive the loan as to Carol.   
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However, when analyzing the entire controversy doctrine, the Appellate Division disagreed 
with the trial court because the Appellate Division found Anthony had a distinct claim against the 
Attorney for breaching the standard of care, by drafting an ambiguous provision. The question 
then was whether Anthony’s failure to certify in the probate action that the Attorney was a potential 
liable non-party barred the remaining malpractice claim under the entire controversy doctrine.  

The Appellate Court noted that generally a legal malpractice claim that arises during an 
attorney’s representation is not barred under the entire controversy doctrine.  That does not, 
however, dictate that a known legal malpractice claim against a non-party to an action, in which 
the attorney does not or has not represented the plaintiff, is exempt from R. 4:5-1(b)(2)’s disclosure 
requirements.  Therefore, the Appellate Court reversed and remanded to the Law Division to 
determine whether Anthony complied with R 4:5-1(b)(2) regarding the claim that the Attorney 
breached his standard of care.   

Bennett v. Gentile, 487 Md. 604 (2024) 

 Madelyn Bennett’s (“Petitioner”) mother, Pauline Bennett, retained an attorney 
(“Respondent”) in 2015 to prepare her estate planning documents. Mrs. Bennett owned two 
properties, one in Silver Spring (“Fillmore”) and one in Rockville (“Wissahican”), with 
Wissahican being reserved solely for the benefit of her daughter Audrey.2 Upon Mrs. Bennett’s 
death, Wissahican would be transferred to Audrey, the physical Fillmore home would be 
transferred to her other children, Matthew and Madelyn, and the contents and remaining assets 
would be equitably split between the heirs.  Lastly, Audrey was designated successor trustee. 

 In 2017, Mrs. Bennett revised the tevocable trust. Her grandson, Jonathan, replaced 
his father, Matthew who had passed away. Mrs. Bennett also amended the trust to designate 
Audrey and Madelyn as co-successors. 

 In late November 2019, Mrs. Bennett learned Audrey was mismanaging Mrs. 
Bennett’s funds and using her accounts without consent. She contacted Respondent to amend her 
trust to allow her to sell the Wissahican property,ly which was previously designated solely for 
Audrey’s benefit. Respondent prepared the documents, removing the clause that designated 
Wissahican for Audrey’s benefit, removing Audrey and Jonathan’s entitlement to the contents of 
Fillmore, and designated Petitioner (Madelyn) sole Successor Trustee. 

 Mrs. Bennett died six weeks later.  

 Petitioner sued Respondent for negligent drafting, after litigation between her and 
Audrey; Petitioner had lost the case.   

Respondent moved for summary judgment, arguing there was no genuine dispute as to the 
fact that Petitioner was not his client and therefore, he owed her no duty.  

The circuit court granted summary judgment to Respondent, holding Petitioner was not a 
third-party beneficiary, and as a non-client of Respondent, there was no legal duty to allege a claim 
of negligence.  

 
2
 The use of the Bennetts’ first names is solely to avoid confusion between Mrs. Bennett’s children. 
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 On appeal, Petitioner argued the court should overturn the strict privity requirement 
in favor of a balancing of factors test for legal malpractice claims, and find she was a third-party 
intended beneficiary.  She argued that just a few states retain the strict privity rule for claims 
against a drafting attorney. 

 The Supreme Court of Maryland rejected Petitioner’s argument and upheld the 
strict privity rule for legal malpractice claims. The Court held the main beneficiary of the 2019 
amendment was Mrs. Bennett herself, to protect her assets and exclude Audrey from the trust 
property, and therefore Petitioner was not an intended third-party beneficiary of Respondent’s 
2019 amendments to the trust.  

Waterbury v. Nelson, 557 P.3d 96 (N.M. 2024) 

 In 2016, John Emry designated his neighbor and friend, Jason Waterbury 
(“Petitioner”), as his power of attorney through documentation prepared by an attorney 
(“Respondent”).  As Mr. Emry’s attorney-in-fact, Petitioner had frequent communication with 
Respondent. Mr. Emry then requested that Petitioner, acting as his attorney-in-fact, sign 
documentation leaving Petitioner as the beneficiary of an account worth $2 million, to be paid out 
upon Mr. Emry’s death.  Petitioner signed the documents, and then emailed Respondent to 
“confirm this was done properly to avoid future issues.”  Respondent did not reply.  

 Four years later, Mr. Emry died. The bank refused to transfer to Petitioner the $2 
million dollar account, as Petitioner was both the signatory and beneficiary, but the signatory 
should have been Mr. Emry himself.  The account was absorbed into Mr. Emry’s estate.  

Petitioner then filed suit against Respondent, alleging the failure to respond to his email 
asking for clarification caused him, a non-client of hers, undue harm. 

Respondent moved for partial summary judgment, arguing she did not owe Petitioner a 
duty of care.  Prior to the close of trial, Petitioner submitted the question “whether Rule 16-403 
[of the Rules of Professional Conduct] . . . can create a duty” for interlocutory appeal. The district 
court granted Respondent’s motion for partial summary judgment.  The Court of Appeals denied 
Petitioner’s application for interlocutory appeal.  Petitioner then filed a writ to the New Mexico 
Supreme Court. 

 The question for review was whether Respondent owed Petitioner a duty of care as 
a non-client.  The Court affirmed that attorneys do not owe non-clients a legal duty unless the non-
client was the intended beneficiary of the attorney’s work.  Here, Petitioner did not assert that he 
was the intended beneficiary.  

 Petitioner instead chose to argue that Rule 16-403 of the New Mexico Rules of 
Professional Conduct created a duty of care to non-clients, a theory supported by commentary 
under Uniform Jury Instruction 13-2411.  The Court rejected this argument, holding the rule may 
only inform the standard of care only once a duty is established.  The Court stated, “the rules only 
become relevant when a duty has been established because there can be no inquiry into the scope 
of duty where no duty exists.”  Therefore, Rule 16-403 only applies where a duty exists, and one 
does not exist for non-clients (except intended beneficiaries). 
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 The Court further directed the New Mexico Uniform Jury Instruction Civil 
Committee to amend the commentary under UJI 13-2411 to align with their ruling.  

Pavlov v. John E. Hermann Funeral Service, Docket No. A-0547-24, 2025 WL 
3537308 (N.J. App. Div. Dec. 10, 2025) 

The Pavlov family was estranged.  Boris Pavlov (“Decedent”) died intestate in June 2019 
in his apartment in the presence of a registered nurse and his long-term girlfriend, Silvana 
Dimitrova (“Silvana”), after receiving hospice care in the five months preceding his death.  The 
Decedent was survived by sons, Michael and Alex, and a grandson.   

Michael brought claims after the Decedent’s death.  Michael testified he had little 
discussion with the Decedent about his health or end-of-life wishes, was unaware of the Decedent’s 
hospice care, and last visited the Decedent in August of 2018.  Michael acknowledged the 
Decedent’s relationship with Silvana but disputed its duration.  He also attacked an attorney 
(“Attorney”) involved in events surrounding the Decedent’s death.  

In particular, after the Decedent’s death, and at Silvana’s request, the Attorney prepared an 
affidavit on firm letterhead titled, “In the Matter of Boris Pavlov,” in which Silvana declared she 
had been the Decedent’s partner for twenty years, lived with him, could not locate his adult 
children.  She also asserted in the document that the Decedent had no siblings, his parents were 
deceased, and he wished to be cremated.  The Attorney notarized the affidavit.  Silvana contacted 
Legacy Funeral Service, which engaged the Hermann Funeral Service (“Hermann”) to handle 
transport, prepare the death certificate, and obtain a cremation authorization that Silvana signed as 
the Decedent’s “domestic partner,” warranting no known objections by any spouse, child, parent, 
or sibling.   

Hermann said it received the notarized letter with the Attorney’s letterhead, did not verify 
the relationship, and accepted Silvana ’s representations.  The Decedent was then cremated.   

Michael learned of the Decedent’s death a couple of months later, in August or September 
2019.  Michael contacted the Attorney, and the Attorney told him the firm had attempted 
unsuccessfully for months to find him.   

Michael sued the Hermann and Silvana for tort and equitable claims, later adding the 
Attorney for negligence, professional negligence, and constitutional deprivation.   

Michael’ claims against the Attorney were disposed of via summary judgment, with the 
trial court finding no genuine issue of material fact and no duty owed by the Attorney to Michael 
under negligence or professional negligence, considering that there was no evidence the Attorney 
issued a letter with knowingly false information and that the cremation was not proximately caused 
by the affidavit because there was no evidence the Attorney knew of any falsity and Hermann did 
not rely on the certification.  

Michael appealed.  The Appellate Division held Michael failed to present competent 
evidence that the Attorney owed or breached any duty to him as a non-client or that the Attorney’s 
his actions proximately caused his harm, emphasizing New Jersey’s narrow circumstances for 
attorney duties to non-clients.  The Appellate Division rejected Michael’s reliance on prior 
attorney-client interactions and on alleged failures to contact him, finding the record showed the 
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Attorney had many unsuccessful attempts to locate Michael, and that the Attorney merely 
notarized the affidavit.  

Short v. Resnick, Docket No. A-2502-23, 2026 WL 308986 (N.J. Super. App. Div. Feb. 
5, 2026) 

The plaintiff litigated for years concerning the estate of his mother.  He also filed this 
“replevin” action to compel production of a law firm’s client file.  He appealed from an order 
granting summary judgment to the defendant lawyer.   

The plaintiff and his brother previously reached a consent order with other family members 
regarding the sale of property owned by their mother. The consent order allowed a law firm to act 
as the closing attorney, with the plaintiff and his brother waiving any conflict of interest.  

The plaintiff later filed the present complaint, seeking the firm's client file  He claimed he 
was entitled to its production due to the law firm’s role in the property sale. The defendant/lawyer 
cross-moved for summary judgment, arguing that no attorney-client relationship existed between 
the plaintiff and the law firm, as the plaintiff was represented by another attorney during the sale.  

The trial court found no evidence of an attorney-client relationship between the plaintiff 
and the law firm and determined the claim was barred by the six-year statute of limitations for 
contract claims, since the litigation was initiated nine years after the consent order.  

On appeal, the plaintiff represented himself.  The appeals court affirmed the trial court, 
agreeing there was no genuine issue of material fact and that the plaintiff's claim was time-barred. 
The court also noted plaintiff's failure to present evidence of an attorney-client relationship and 
his waiver of other arguments. 

Christakos v. Boyadjis, 262 N.J. 477 (2026) 

The New Jersey Supreme Court addressed when an attorney owes a duty of care to a non-client, 
such that that non-client can pursue a legal malpractice case.  The Court held that a drafting 
attorney of a will owes no duty of care to a non-client, unless there is clear and convincing 
evidence that there is a duty to the non-client under unique circumstances.  In reaching this 
conclusion, the Court adopted the standards of Section 51 of the Restatement (Third) of the Law 
Governing Lawyers.   

The decedents were brothers Peter and Nicholas (Nick) Christakos.  They had never 
married or had children.  They lived together in their childhood home.  They had eight siblings.    

In 2003, Peter and Nick executed parallel wills which provided that, upon one brother’s 
death, his estate would pass to the other brother.  If the other brother had died, the estate would 
be divided equally between two of their then-living brothers, Constantine and James, per stirpes.   

The potential bequest to their brother, James, was tied to the plaintiffs.  The plaintiffs 
were Helen Christakos and her mother, Despina (Alice) Christakos.  Helen was the only child of 
James.  Helen’s mother, Alice, was James’s wife.  Since James was named as an alternate 
beneficiary under the 2003 wills, and since James had passed away in the interim, Helen and 
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Alice claimed an interest in the estates.  In actuality, under the 2003 wills, Helen would receive 
James’s 50% share of the estates.       

Helen, a lawyer in California, testified at her deposition that she saw Peter and Nick once 
or twice a year and spoke with them several times a month.  During a conversation in July 2017, 
Peter, who was then 86 years old, shared with her his concerns about his failing health, and what 
would happen to Nick, who was then 95 years old, if Peter died before Nick.  At the time, Helen 
stood to inherit under the 2003 will as James's daughter, but she did not know that.  Helen’s 
mother, Alice, who moved to California in 2014, also knew nothing about the 2003 will.  

On July 17, 2017, Helen sent an email to an acquaintance, defendant Anthony Boyadjis, 
Esquire (“Attorney”).  She asked him to contact Peter and Nick to address the fact that Peter was 
concerned about getting his affairs in order.   

The Attorney met with Peter and Nick in July 2017.  The attorney erroneously advised 
Peter that, under the 2003 will, if one brother pre-deceased the other, the children of all their 
eight siblings would inherit; in reality, since both Constantine and James – the brothers named in 
the 2003 wills as alternate beneficiaries -- had already passed, their shares would have passed to 
their children.  Each had left one child, including Helen as the daughter of James.  

In short, the Attorney misread the 2003 wills and did not realize the mistake until after 
both decedents had passed.  If the 2003 wills had remained in place, Helen would have been a 
50% beneficiary of the entire estates.     

Peter asked the Attorney to prepare new wills for Peter and Nick to leave everything to 
each other, but Peter was uncertain about the alternate bequest of the residue.  Peter later advised 
the Attorney that he might want to leave some of his estate to neighbors, a church, Alice, and 
Helen.  However, Peter was not certain.   

Both Peter and Nick were hospitalized in 2018.  The Attorney received an urgent call 
from Peter.  According to the Attorney, Peter instructed him to prepare new wills so that the 
alternative residuary bequest would pass equally among the neighbors, the church, and Alice.   

The Attorney brought the wills to the hospital.  Peter executed his will on January 3, 
2018.  The Attorney testified that Nick did not have testamentary capacity at that time but by 
April 2018 Nick did have capacity; Nick executed his will at that point.  Therefore, both brothers 
revised their wills in 2018.   

However, the Attorney admitted a second error:  both of the 2018 wills conveyed only the 
personal property to the surviving brother, and not the entire estate.  Instead, the 2018 wills 
provided for the remainder of the estate to pass to the neighbors, the church, and Alice.  Helen 
was not included.    

Meanwhile, in March and April of 2018, two physicians concluded that Nick was unable 
to handle his affairs and needed a guardian.  This arose when the county Board of Social 
Services was engaged due to concerns that Peter could no longer care safely for Nick.  

Peter died in April 2018.  Nick died in October 2018.  Litigation occurred regarding both 
estates and was settled:  the 2018 wills were admitted to probate; the church and the neighbor 
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each agreed to accept $100,000; and the remainer of the estates was awarded to Alice.  Alice also 
became the administrator of the estates.  The assets were estimated at values from $915,000 to 
over $1 million.   

Alice and Helen then sued the Attorney for malpractice, alleging that he breached a duty 
of care he owed to them.  They alleged that the Attorney misinterpreted the 2003 wills, causing 
Peter to request revised wills; incorrectly left Peter’s estate to Alice, the neighbor, and the 
church, rather than to Nick; omitted Helen as a beneficiary in the 2018 wills; and arranged for 
Nick to execute the 2018 will when Nick lacked capacity.  

Alice sought among other damages from the Attorney the funds paid to the neighbors and 
the church as well as $575,000 in legal fees.   

The Attorney moved for summary judgment, arguing among other points that he did not 
owe a duty to Alice and Helen.  The trial court denied the motion, finding that the Attorney owed 
a duty of care to them because they were known beneficiaries of the estates and he was 
reasonably aware that his legal services would impact them.   

The Appellate Division granted the Attorney’s motion for an interlocutory appeal.  It 
affirmed the trial court’s decision in part and reversed in part, centering on whether the Attorney 
owed a duty to Helen and Alice.   

The New Jersey Supreme Court granted certification and leave for the New Jersey State 
Bar Association to appear as amicus curiae.   

The Supreme Court explained that the existence of a duty of care is generally a question 
of law.  To sustain a legal malpractice claim, a plaintiff must prove:  an attorney-client 
relationship creating a duty of care by the defendant attorney; breach of that duty; and proximate 
causation of the damages claimed by the plaintiff. 

The Court acknowledged that it had not always clearly articulated the test for when an 
attorney owes a duty of care to a non-client, such that that non-client can sue for malpractice.  
However, the Court noted a duty of care to non-clients arises only in limited circumstances.   

The Supreme Court then expressly adopted Section 51 of the Restatement (Third) of the 
Law Governing Lawyers as the test to determine when an attorney owes a duty of care to a non-
client.  Under subsection (2) of Section 51 of the Restatement, a lawyer owes a duty of care “to a 
nonclient when and to the extent that: (a) the lawyer or (with the lawyer’s acquiescence) the 
lawyer’s client invites the nonclient to rely on the lawyer’s opinion or provision of other legal 
services, and the nonclient so relies; and (b) the nonclient is not, under-applicable tort law, too 
remote from the lawyer to be entitled to protection.” 

In addition, under subsection (3) of Section 51 of the Restatement, a lawyer owes a duty 
of care “to a nonclient when and to the extent that: (a) the lawyer knows that a client intends as 
one of the primary objectives of the representation that the lawyer’s services benefit the 
nonclient; (b) such duty would not significantly impair the lawyer’s performance of obligations 
to the client; and (c) the absence of such a duty would make enforcement of those obligations to 
the client unlikely.” 
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The Court specifically cited Comment f. to Section 51, which provides “[w]hen a lawyer 
knows…that a client intends a lawyer’s services to benefit a third person who is not a client, 
allowing the nonclient to recover from the lawyer for negligence in performing those services 
may promote the lawyer’s loyal and effective pursuit of the client’s objectives,” especially where 
“the client has died” and the non-client may therefore “ be the only person likely to enforce the 
lawyer’s duty to the client.” Nevertheless, the Court observed, Comment f. cautions that “[a] 
nonclient’s claim under subsection (3) is recognized only when doing so will both implement the 
client’s intent and serve to fulfill the lawyer’s obligations to the client.”  Finally, Comment f. 
warns that “[w]ithout adequate evidence” of the client’s intent, “upholding a third person’s claim 
could expose lawyers to liability for following a client’s instructions in circumstances where it 
would be difficult to prove what those instructions had been.  Threat of such liability would tend 
to discourage lawyers from following client instructions….” 

The Court also cited two pertinent examples under Comment f. as to estates.   

The Court thus concluded that to sustain a claim by a non-client that an attorney failed to 
exercise the required duty of care, the non-client must present clear and convincing evidence the 
will was not properly prepared and meet the standards of Section 51 of the Restatement (Third) 
of the Law Governing Lawyers.   

Applying these standards to the case before it, the Supreme Court found that the Attorney 
did not owe a duty of care to Helen.  For example, the Court found no genuine dispute regarding 
Helen’s lack of reliance on the Attorney’s legal opinion.  Also, she was neither invited to rely, 
nor did rely, on that opinion.  In addition, no reasonable jury could find that the Attorney knew 
that Nick and Peter intended their 2018 wills to benefit Helen.  In addition, the decedents’ intent 
to benefit Helen did not appear on the face of the 2018 wills.  As a result, Helen could not 
establish a duty from the Attorney to her by producing clear and convincing evidence that the 
decedents communicated to the Attorney their intent that Helen be a beneficiary under the 2018 
wills.   

The Court also rejected Helen’s contention that Nick’s 2018 will should never have been 
executed since he lacked testamentary capacity.  The recognition of such a duty could conflict 
with a lawyer’s vigorous representation of the actual client.   

 

VIII. FIDUCIARY AND ATTORNEY COMPENSATION 

Harris v. Rudman, No. 1:23-cv-23240 (D.N.J. Dec. 3, 2024) 

Following the death of the parents of defendant (“Defendant”) in 2021, the Defendant, 
who was their son, and their attorney (“Plaintiff”), were to be appointed as co-executors of the 
decedents’ estates. The Plaintiff initiated an action against the Defendant in New Jersey state 
probate court, alleging the Defendant was unwilling to cooperate in probating the will. The 
Defendant filed an answer and counterclaims.  The state court appointed an attorney as an 
independent third-party administrator (“Administrator”) of the estates. 
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The state court dismissed the Defendant’s pleadings with prejudice and ordered the 
Administrator to continue permanently. 

 
The Plaintiff applied for attorneys’ fees and costs, as well as lost commissions and related 

damages incurred as a result of the Defendant’s pleadings. A certification of counsel of the 
Plaintiff stated that the Plaintiff was not seeking reimbursement for his time on the matter 
(approximately $168,000) nor the damages the Plaintiff suffered as a result of the Defendant’s 
pleadings. 

 
In December 2023, the state court awarded the Plaintiff a total of $373,393.61 for 

attorneys’ fees and costs. 
 
Shortly after that award, on December 20, 2023, the Plaintiff filed a Complaint in the 

federal District of New Jersey.  The Plaintiff sought damages arising from the Defendant’s 
alleged malicious use of process, resulting in the Plaintiff not being appointed as co-executor and 
depriving him of commissions. In response, the Defendant filed a motion to dismiss for failure to 
state a claim. 

 
The Defendant moved for dismissal based on the entire controversy doctrine and waiver. 

The District Court found that the entire controversy doctrine did not apply but that the Plaintiff 
intentionally and unequivocally relinquished his right by explicitly declining to make an 
application for lost commissions and related damages when invited to do so by the state court. 
Additionally, even if waiver did not apply, the Plaintiff would be barred from bringing a claim 
for malicious use of process because he could not demonstrate that he suffered a special 
grievance. 

 
The court explained that as to the special grievance while the Plaintiff argued that the loss 

of one’s profession is a special grievance, there was no loss of profession here. Rather, the 
Plaintiff merely lost one engagement and does not allege that he lost other engagements or was 
otherwise put out of business. Rather, the Plaintiff merely alleged the loss of a single 
commission and fee. This was insufficient to establish a special grievance as a matter of law. 

 
In the Matter of A.D., 477 N.J. Super. 288 (App. Div. 2023) 

This published opinion defines limitations to the exception to the American Rule against 
fee shifting in guardianship actions.  The case was initiated by the Sussex County Office of 
Adult Protective Services (“APS”).  The court appointed Stephen Kossup as counsel and Brian 
Lundquist as temporary guardian for A.D., fictitiously identified as “Hank” by the Appellate 
Division.   

Hank had no significant assets.  Income was limited to $835 per month, the sum of Social 
Security Disability and Supplementary Security Income benefits.  In its complaint, APS included 
a request that APS bear no responsibility for the costs and fees associated with the appointment 
of an attorney or temporary guardian.  

The Appellate Division noted that R. 4:86-4 (e) provides, “The compensation of the 
attorney for the party seeking guardianship, appointed counsel and of the guardian ad litem, if 
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any, may be fixed by the court to be paid out of the estate of the alleged incapacitated person or 
in such other manner as the court shall direct.” 

The Appellate Division also noted that N.J.S.A. § 3B:12-24.1(c) authorizes the court to 
appoint a temporary guardian and to award the temporary guardian “reasonable fees for his 
services, as well as reimbursement of his reasonable expenses, which shall be payable by the 
estate of the alleged incapacitated person or minor.” 

The opinion continues:  “The Sussex County Surrogate executed an ‘order’ dated June 
11, 2020, scheduling a hearing to take place on July 14, 2020, before a Superior Court Judge.”  
In the Matter of A.D., 477 N.J. Super 288, 292 (App. Div. 2023).  In a footnote, the court 
observed: 

Why the Surrogate and not the Superior Court judge executed the 
order is not clear to us.  Rule 4:86-3A(a) requires “the [s]urrogate” 
prior to docketing a complaint seeking a guardianship for an 
alleged incapacitated person to “review the complaint to ensure the 
proper venue is laid and that it contains all information required by 
R. 4:86-2.”  However, Rule 4:86-4(a) requires “the court” to “enter 
an order fixing a date for hearing” provided “the court is satisfied 
with the sufficiency of the complaint and supporting affidavits and 
that further proceedings should be taken thereon.” 

Id., at n.2.  

The opinion continued to note that the following language appeared beneath the 
appointing paragraph:  

SELECT ONE: 

 ______ The attorney appointed to represent the alleged 
incapacitated person is appointed pro bono (without cost);  

OR 

_______ The attorney appointed to represent the alleged 
incapacitated person is to be paid.  Pursuant to R. 4:86-4(d) the 
court may direct that counsel be paid from the assets of the alleged 
incapacitated person or in such manner as the court shall direct.   

A.D., 477 N.J. Super. at 292.   

A check mark appeared next to the second paragraph.  The order did not mention 
compensation for the guardian ad litem.  

A filed copy of the order and verified complaint were sent to APS, Kossup, Lundquist 
and the Surrogate.   Although no motion had been filed, the language providing that APS bore no 
responsibility for the costs and fees associated with the appointment of an attorney or temporary 
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guardian was crossed out.  A handwritten note appeared next to the crossed-out portion stating 
“per” and the initials of the Superior Court judge assigned to the case.   

APS sent a three-page letter to the court “objecting to the unilateral amendment of the 
complaint without providing APS an opportunity to be heard on the issue.”  Id. at 293.  There 
was no response. 

In July 2021, the court entered a judgment of legal incapacity and appointed a limited 
guardian.  The judge praised all involved, including Lundquist, Kossup, and the APS social 
worker.  After placing her decision on the record, the judge raised the issue of the fee 
applications submitted by appointed counsel and the temporary guardian.  APS did not object to 
the amount of the fees but opposed the request that APS pay the fees.  Kossup submitted a 
certification to support a request for $3,767 in fees.  Lundquist requested payment of $12,980 in 
fees and $2,032 in expenses, including $1,500 for a medical report.  

APS submitted a certification from Joan Bruseo, the Director of the Sussex County 
Division of Social Services.  Bruseo testified about the services provided by her organization and 
detailed the impact the decision to award fees to court-appointed attorneys and temporary 
guardians would have on the ability of the Division of Social Services to serve its clients.   

Bruseo certified that her organization uses APS funding for, among other things, 
“[e]mergency [s]helter for individuals in need of immediate safe housing, home health aides, and 
[p]hysician [a]ssessments.”  Id. at 296.  Bruseo certified that in 2021, the New Jersey 
Department of Human Services had allocated $85,800 from federal grants to Sussex County for 
APS services and that “[t]he balance of the costs of salaries and benefits was absorbed directly 
by Sussex County.”  Id.  Bruseo certified that “[t]here is not enough money in [the] APS budget 
to pay for court-appointed attorneys or temporary guardians” and “[i]f we were forced to allocate 
funding to pay attorneys the simple bottom line is that the clients’ care, health, and wellbeing 
will suffer.”  Id. at 296-97. 

In March 2022, the court denied the fee applications.  While praising the appellants for 
their “herculean” efforts and “remarkable results,” the judge found that APS had “acted in 
accordance with its mandate” and that “nothing in this matter provides the misfeasance by a state 
agency or otherwise extraordinary circumstances necessary to warrant fee-shifting of the court-
appointed attorneys’ counsel fees to a state agency.”  Id. at 297. 

Kossup and Lundquist appealed, arguing that the trial court misinterpreted In re 
Guardianship of DiNoia, 464 N.J. Super. 562 (App. Div. 2019), and In re Farnkopf, 363 N.J. 
Super. 382 (App. Div. 2003), and by requiring a finding of extraordinary circumstances or “state 
agency malfeasance” for an award of fees under R. 4:86-4(e).   

Kossup also argued the trial court was required to award him fees pursuant to the June 
11, 2020 order and the strike marks on the return copy of the verified complaint. 

The Appellate Division first reviewed appellants’ reliance on R. 4:42-9(a)(3): 

In Farnkopf, we reversed an order requiring the Office on Aging to 
pay the fees of the court-appointed “interim conservative/ 
guardian” in part because we found Rule 4:42-9(a)(3) did not 
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support that fee award.  (citation omitted).  After we decided 
Farnkopf, Rule 4:42-9(a)(3) was amended in 2006 to include the 
following sentence:  “In a guardianship action, the court may allow 
a fee in accordance with R. 4:86-4(e) to the attorney for the party 
seeking guardianship, counsel appointed to represent the alleged 
incapacitated person, and the guardian ad litem.”   

A.D., 477 N.J. Super. at 298. 

The opinion noted that R. 4:86-4(e) provides:  “The compensation of the attorney for the 
party seeking guardianship, appointed counsel, and of the guardian ad litem, if any, may be fixed 
by the court to be paid out of the estate of the alleged incapacitated person or in such other 
manner as the court shall direct.”   

Appellants focused on “in such other manner as the court shall direct” to support their 
request for an order directing APS to pay their fees.  The court rejected that argument, 
concluding “[t]he problem with that contention is that in APS’s enabling statute, the Adult 
Protective Services Act, N.J.S.A. § 52:27D-406 to-425, the Legislature did not give courts the 
authority to order APS to pay fees under these circumstances.”  A.D., 477 N.J. Super. at 299.   

The Appellate Division found that the judge correctly recognized that APS was created 
by statute.  In analyzing the enabling act, the Farnkopf court held that the enabling statute does 
not extend to compelling any litigant or any other person or party to bear counsel fees, just the 
estate itself.  The Appellate Division then noted that although R. 4:42-9(a)(3) was amended in 
2006 to give the court discretion to order fee awards in any manner as the court shall direct, 
“[t]he language of N.J.S.A. § 52:27D-418 remains the same and provides for payment only from 
the vulnerable person’s ‘own estate.’  Similarly, N.J.S.A. § 3B:12-24.1(c)(9) provides for 
payment of a temporary guardian’s fees and costs only from “the estate of the alleged 
incapacitated person.”  A.D., 477 N.J. Super. at 300. 

Next, the Appellate Division noted that the Farnkopf court also considered the immunity 
provisions of the statute, N.J.S.A. § 52:27D-409(e): 

In addition, the Act renders protective service providers and their 
employees “immune from criminal and civil liability when acting 
in the performance of their official duties.”  The only exceptions to 
immunity, which have no basis in this record, are when providers 
or their employees engage in “conduct … outside the scope of their 
employment, or [which] constitutes a crime, actual fraud, actual 
malice, or willful misconduct.”  Ibid.  This grant of immunity 
demonstrates the Legislature’s obvious desire to render those who 
pursue the laudatory goals of the Act free from liability for the 
costs or fees incurred by other persons or parties.   

A.D., 477 N.J. Super. at 299 (quoting Farnkopf, at 403). 

The Appellate Division then went on to distinguish DiNoia.  “In DiNoia, we affirmed an 
order requiring APS to pay the fees of the court-appointed counsel for the alleged incapacitated 
person” because the trial judge found that APS had failed to carry out its statutory duties, 
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specifically that APS had failed to conduct the financial investigation and analysis it was 
required to perform under Rule 4:86-2(b), had thereby protracted the litigation, and had ignored 
requests to produce records.  The Appellate Division noted that “given that misconduct,” there 
was no abuse of discretion in the trial court’s decision to require APS to pay the attorney fees in 
DiNoia.  A.D., 477 N.J. Super. at 300. 

The Appellate Division turned to Kossup’s argument that the judge was required to 
award him fees based on the June 11, 2020 order.  “Kossup contends he relied on the sentence 
stating, “[t]he attorney appointed to represent the alleged incapacitated person is to be paid.”  Id.  
The Appellate Division rejected this argument, noting that Kossup had viewed this language as a 
promise of payment and disregarded the next sentence of the order:  “the court may direct that 
counsel be paid from the assets of the alleged incapacitated person or in such manner as the court 
shall direct.”  Id. (emphasis added).   

The Appellate Division observed that “Kossup also mischaracterizes the order as ‘the 
Court’s own order.’  In fact, the order was issued by the surrogate, not the Superior Court judge 
who ultimately decided the case.  The judge was not bound by the surrogate’s order and was free 
to use her discretion in deciding the fee applications.”  Id. at 301 (citation omitted).  

The Appellate Division also rejected Kossup’s last argument regarding the strike-outs on 
the verified complaint.  “Neither the court nor the surrogate had authority to sua sponte strike 
language from the complaint with no pending motion, no notice to the parties, and no 
opportunity for APS to hear and respond to the concerns that led the court or surrogate to strike 
the language.” Id. 

Accordingly, the Appellate Division affirmed.  

Matter of Estate of Ryan, Docket No. A-2252-21, 2023 WL 6799134 (N.J. Super. App. 
Div. Oct. 16, 2023) 

This case addressed fee shifting and the application of the American Rule in estate 
litigation.  In particular, the parties were seeking reconsideration of the trial court’s order which 
shifted to them the obligation to pay their adversaries’ attorney fees in violation of the American 
Rule.  Defendant appealed, arguing that the trial court erred by shifting the payment of plaintiffs’ 
attorney fees to her under exceptions to the American Rule created by the New Jersey Supreme 
Court, and plaintiffs cross-appealed, asserting that the trial court erred by ordering them to pay 
defendants’ counsel fees under R. 4:58 (Offer of Judgment), a Court Rule exception to the 
American Rule.  The Appellate Division vacated the trial court’s order for the reasons as 
articulated below. 

First, the Appellate Division reviewed the American Rule, which provides that litigants 
ordinarily must bear the cost of their own attorneys’ fees.  The court noted “[t]he purposes 
behind the American Rule are threefold:  (1) unrestricted access to the courts for all persons; (2) 
ensuring equity by not penalizing persons for exercising their right to litigate a dispute, even if 
they should lose; and (3) administrative convenience.”  Id. at *3 (citing Innes v. Marzano-
Lesnevich, 224 N.J. 584, 592 (2016)).   
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The Appellate Division then reviewed the exceptions to the American Rule, two of which 
played a role in this case:  (1) the fiduciary malfeasance exception; and (2) the third-party 
litigation exception. 

As to the fiduciary malfeasance exception, the Appellate Division noted that in these 
cases, New Jersey courts have held that:  (1) a negligent attorney is responsible for the 
reasonable legal expenses and attorneys’ fees incurred by a former client in prosecuting a legal 
malfeasance action; (2) a successful claimant in an attorney misconduct case may recover 
reasonable counsel fees incurred in prosecuting that action; (3) a prevailing beneficiary may be 
awarded counsel fees incurred to recover damages arising from an attorney’s intentional 
violation of a fiduciary duty; and (4) counsel fees may be awarded against the non-attorney 
fiduciary where an executor or trustee commits the pernicious tort of undue influence. 

However, the Appellate Division noted that the fiduciary malfeasance exception has been 
limited to those circumstances involving attorney fiduciaries and where the claimant can 
establish the tort of undue influence.  The court noted that neither of these circumstances are 
present in this matter.  For instance, defendant is not an attorney, and the wrongful conduct must 
arise out of an attorney-client relationship.  Therefore, the Appellate Division found that since 
defendant is not an attorney, the trial court’s decision was not supported by New Jersey law. 

While counsel fees may be awarded against a non-attorney fiduciary when they commit 
undue influence, in the instant matter there was no such finding.  Thus, the Appellate Division 
found that the trial court’s factual finding failed to reveal that plaintiffs established undue 
influence or any of the intentional or fraudulent misconduct that was concerning to the Supreme 
Court when it created the undue influence exception to the American Rule in In re Niles, 176 
N.J. 282, 300 (2003). 

Robert Borteck, PC v. Frederick Kennedy and Gabriel Yandoli, Co-Executors of the 
Estate of Francis P. Kennedy, Deceased, Docket No. A-3819-21, 2024 WL 220747 (N.J. 
Super. App. Div. Jan. 22, 2024) 

Defendants were the executors of the estate of Francis P. Kennedy (“defendants”).  On 
April 14, 2008, defendants entered an agreement with the law firm of plaintiff Borteck & 
Sanders, LLP (“plaintiff” or “Law Firm”), for services related to administration of the estate and 
trust.  The initial retainer was $15,000 for both the estate and trust matters. 

In March 2014, plaintiff notified defendants that they owed $34,829 for legal services 
and requested payment.  Plaintiff's correspondence advised defendants of their right to request 
fee arbitration pursuant to R. 1 :20A-6, but defendants did not opt for arbitration. 

By May 2016, defendants had an unpaid balance of $32,319 for the estate matter and 
$3,891 for the trust matter.  Defendants sued plaintiff for malpractice in October 2013 and 
March 2016.  Both cases were dismissed.  

In June 2016, plaintiff sued defendants for the outstanding fees. 

Plaintiff's complaint was dismissed without prejudice because there was a pending appeal 
regarding the dismissal of defendants' malpractice claims, and plaintiff had filed a counterclaim 
for fees in the malpractice cases. 
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Plaintiff was successful on the appeal, and following the appeal sued defendants for 
$36,210 in fees.  In July 2021, plaintiff filed an offer of judgment with the court and offered to 
allow judgment in its favor for $25,000.  Defendants responded as follows:  "As you have been 
previously advised, [the estate] is insolvent and any payments . . . regarding any [o]ffer of 
[j]udgment would be a preference at this time.  Therefore, we are unable to respond to your 
[o]ffer of [j]udgment." 

The matter proceeded to a bench trial.  Defendants moved for a ruling regarding whether 
an affidavit of legal services was required under Rule 4:42-9(b).  They argued an affidavit was 
necessary for the court to determine whether the fees were reasonable because the estate would 
be paying the fees.  The court ruled no affidavit was required because this was a collection case. 

A member of the Law Firm was the sole witness at trial.  He testified the estate was 
substantial when he was retained in April 2008 -- the federal estate tax return reflected a gross 
estate of approximately $12.5 million.  He also testified that the estate included seven inter 
vivos trusts and another six trusts were created in the decedent’s will for each of his children. 
The decedent was sole trustee of the inter vivos trusts, and defendants were co-trustees of the six 
trusts created under the will.  There were also irrevocable trusts created by the decedent. 

When plaintiff billed the estate, it billed the "Estate of Frank Kennedy." 

The member of the Law Firm also testified that when he was retained, he sent defendants 
an engagement letter, which they signed and returned to him along with a payment of $10,000 
against the $15,000 retainer.  The engagement letter said defendants would be billed monthly.  
Defendants never complained about the quality of his work or the reasonableness of the firm's 
fees.  Defendants paid the firm from the estate account.  The sole member also testified he 
informs all fiduciaries in estate matters that if "part or all of the fees are not payable out of the 
estate, they remain personally responsible." 

Defendants became delinquent in payment in 2011. They owed the firm 
approximately $20,304.  The attorney-client relationship with defendants terminated in summer 
2012.  

The court found defendants were liable for the fees. The court entered judgment for 
plaintiff in the amount of $32,320, plus $3,289 in pre-judgment interest.  Plaintiff moved for 
attorney's fees and costs pursuant to R. 4:58 and filed a certification in support of the motion.  
The court awarded plaintiff $18,555 in fees and $1,219 in prejudgment interest. 

Defendants moved for reconsideration of the judgment and the award of attorney fees. 
The court denied the motion. 

On appeal, defendants argued that as executors they could not be held personally liable 
for legal fees pursuant to N.J.S.A. § 3B:14-31, which provides:  "Unless otherwise provided in 
the contract, a fiduciary is not individually liable on a contract properly entered into in his 
fiduciary capacity in the course of administration of the estate unless he fails to reveal his 
fiduciary capacity and identify the estate in the contract."  N.J.S.A. § 3B: 14-31.  

The Appellate Division rejected defendants’ argument and found that N.J.S.A. § 3B:14-
31 did not apply to the parties' attorney-client relationship because that statute pertains to 
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defendants' obligations to the estate and its beneficiaries in their capacity as fiduciaries and 
shields such fiduciaries from liability to contracting third parties unless they fail to disclose their 
fiduciary status.  N.J.S.A. § 3B:14-31 and its attendant statutory provisions look to the fiduciary-
estate relationship and define the extent of responsibility and liability of fiduciaries vis-à-vis an 
estate and third parties who enter into contracts with them; they do not enter the realm of the 
attorney-client relationship between an attorney and an executor.  

The appeals court also agreed with plaintiff that attorneys employed by a personal 
representative are the attorneys of the representative, not the estate.   

Defendants further claimed that the trial court erred in awarding plaintiff attorney's fees 
because defendants demonstrated "undue hardship" under R. 4:58-2, namely insolvency of the 
estate.  They claimed plaintiff knew the estate was insolvent since at least 2012, as evidenced by 
multiple billing entries by the firm mentioning insolvency.  

The Appellate Division enforced the offer-of-judgment rule: 

"The offer-of-judgment rule is 'designed particularly as a 
mechanism to encourage, promote, and stimulate early out-of-court 
settlement . . . without trial.'"  Schettino v. Roizman Dev., 158 N.J. 
476, 482 (1999) (quoting Crudup v. Marrero, 57 N.J. 353, 361 
(1971)).  It "imposes financial consequences on a party who rejects 
a settlement offer that turns out to be more favorable than the 
ultimate judgment."  Ibid.  See R. 4:58-2; R. 4:58-3.  The rule is 
meant "to encourage defendants to settle worthy cases."  McMahon 
v. N.J. Mfrs. Ins. Co., 364 N.J. Super. 188, 192 (App. Div. 2003). 

The Supreme Court has stated, "it would thwart the rule to allow a 
party who has rejected a settlement to escape mandatory payment 
for any portion of the costs incurred as a result of his decision." 
Wiese v. Dedhia, 188 N.J. 587, 593 (2006).  Thus, "the 
consequences of non-acceptance . . . under Rule 4:58 are 
mandatory."  Id. at 589 (quoting McMahon, 364 N.J. at 194). 

Pursuant to R. 4:58-2(c), if an offer of judgment is rejected, and an allowance for 
fees, costs, and interest would result in undue hardship, a trial court is authorized to either 
withhold the allowance or, alternatively, reduce the allowance to a lower sum.  Under the 
rule, the court should fix a reasonable fee and then "consider whether an award of that fee 
will constitute an 'undue hardship' on the payor[.]"  Kas Oriental Rugs, Inc. v. Ellman, 407 
N.J. Super. 538, 562 (App. Div. 2009).  "If the answer to the second part of that question is 
in the affirmative, then the judge has the discretion to reduce the allowance to remove the 
hardship."  Ibid.  "The burden is on the offeree to establish the offeree's claim of undue 
hardship or lack of fairness."  R. 4:58-2(c). 

The Appellate Division concluded that there was no undue hardship warranting a 
reduction of the fee owed by defendants to plaintiff.  Contrary to defendants' assertions, 
plaintiff's counsel submitted a certification of services to aid the trial court in its assessment of 
the reasonableness of the fees sought.  The court reviewed the certification, noted that the case 
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was a $36,201 collection action for which plaintiff had a $43,300 legal bill, and reduced the 
$43,300 because it was not reasonable in relation to the amount at issue.  As a result, the 
appellate court affirmed the trial court’s award of $18,550 in attorney's fees and $1,219 in 
prejudgment interest. 

In re Estate of Yorkowitz, Docket No. A-2835-22, 2024 WL 4038396 (N.J. Super. App. 
Div. Sept. 4, 2024) 

The decedent died on May 28, 2019.  In July 2019, the Middlesex County Surrogate 
admitted to probate the decedent’s will of August 2018 and issued letters testamentary to 
plaintiff Billy Perialis.  The decedent’s will devised certain real estate to Perialis and named him 
executor of the estate.  

Defendant Jeffrey Suckow was the sole residuary beneficiary under the will.  

In September 2019, Perialis filed a verified complaint seeking to admit to probate the 
decedent’s handwritten codicil, dated February 24, 2019. The codicil provided, among other 
bequests, that Perialis’s family would receive $500,000 in cash from the estate.  Suckow 
contested the codicil. 

Following a three-day trial, the court issued an order voiding the codicil, finding it was 
the result of undue influence exerted by Perialis.  Although the court determined the codicil was 
authored by the decedent and was written with testamentary intent, it found Perialis failed to 
meet his burden to overcome the presumption of undue influence. 

Suckow subsequently applied to the judge to remove Perialis as executor and direct that 
Perialis reimburse the estate for commissions, counsel fees, and costs paid on his behalf from the 
estate.  The court denied Suckow’s request to remove Perialis as executor, finding the estate was 
almost settled, and removing and replacing an executor would create unnecessary expenses for 
the estate.  The court further denied Suckow’s request for Perialis to reimburse the estate for his 
commission and counsel fees. The court also determined both parties’ counsel fees and litigation 
costs would be paid by the estate.  Later, the court amended the order by adjusting certain dollar 
amounts.   

Suckow moved for reconsideration.  The trial judge denied that application. The court 
also amended the amounts for counsel fees payable to Perialis’s attorneys.  The court further 
ordered the estate to bear the costs related to Perialis’s medical expert and handwriting expert.   

The court ordered Perialis to file a formal accounting when the estate was closed.  
Perialis then filed a formal accounting action.  Suckow filed an answer, exceptions, and a 
counterclaim.  

The trial court entered an order:  denying the commission to Perialis and a portion of the 
counsel fees paid to Perialis’s attorney; denying reimbursement for Perialis’s medical expert; and 
allowing fees payable to Perialis’s handwriting expert.  The court did not provide a statement of 
reasons for the rulings.   

Perialis moved for reconsideration.  The court rendered an oral decision with respect to 
that motion.  
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Both parties appealed.   

The Appellate Division indicated that the issues on appeal were confined to the trial 
court’s allocation of the parties’ counsel fees and expert fees, and the court’s disallowance of 
commissions.  The Appellate Division also explained that such rulings are to be disturbed only 
on a showing of abuse of discretion by the trial judge.   

However, after summarizing the parties’ arguments on appeal, the court observed that R. 
1:7-4(a) requires that “[t]he court shall, by an opinion or memorandum decision, either written or 
oral, find the facts and state its conclusions of law thereon in all actions tried without a jury, on 
every motion decided by a written order that is appealable as of right . . . .”  Without a statement 
of reasons, an appeals court cannot conduct meaningful review.  

The Appellate Division concluded that the trial court did not adequately set forth a basis 
for its rulings, and the Appellate Division could not reconcile certain of those rulings.  
Accordingly, the case was remanded for the trial court to provide a proper statement of reasons 
pursuant to R. 1:7-4 for the various orders which were the subject of the appeal.  

In re Estate of Hopeck, Docket No. A-0191-24, 2025 WL 2860017 (N.J. Super. App. 
Div. Oct. 9, 2025) 

Victoria B. Hopeck (“Decedent”) passed away on March 8, 2018, leaving her estate to 
three beneficiaries: Edward and Andrew Hopeck (collectively referred to as “defendants”); and 
John Hopeck.  John predeceased the Decedent, and his share was to be held in trust for his children, 
Peyton and Reagan Hopeck (“plaintiffs”).  Edward was the executor, and Andrew was to be the 
trustee of the plaintiffs’ trust, but he failed to qualify.   

The plaintiffs requested an estate accounting, but the defendants failed to provide sufficient 
information, leading the plaintiffs to file a complaint in August 2022.  The trial court appointed as 
an independent estate administrator after discovering unauthorized distributions by the defendants.  
The trial court ordered the defendants to return the funds, froze further disbursements, and required 
a complete accounting.  Due to non-compliance, the trial court imposed a sanction of $500 per day 
and referred the matter to mediation, where a partial settlement was reached. 

The trial court’s final order required the defendants to pay lost rental income and plaintiffs’ 
attorney’s fees.  The defendants appealed, arguing that the trial court erred in ordering them to pay 
attorney fees from personal funds and that the fee application was procedurally defective.  

The Appellate Division noted that New Jersey courts traditionally adhere to the American 
Rule, which requires litigants to bear their own legal fees and costs, and found no authority 
supporting the order for the defendants to pay plaintiffs’ attorney fees from personal funds.  
Consequently, the Appellate Division vacated the order and remanded the case for further 
proceedings, instructing the trial court to assess whether attorney’s fees should be paid out of the 
Decedent’s estate. 

The defendants also contested the award of imputed rent, arguing that the ruling lacked 
evidentiary support.  The Appellate Division remanded the issue of whether the defendants should 
pay rent to the Decedent’s estate and, if so, how much, for a plenary hearing.   
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IX. BURIAL DISPUTES 

Freedman v. Freedman, 474 N.J. Super. 291 (App. Div. 2023) 

This “sad case” from the Family Part involved a burial dispute between parents over their 
adult son’s cremation remains and personal property.  The court decided that a plenary hearing 
was not necessary to resolve the dispute, and adopted a procedure for trial courts to follow in 
resolving future parental disputes over the disposition of deceased children’s remains. 

The parties’ son died unexpectedly and suddenly at the age of 20, while attending college 
in Colorado.  His mother, Colleen Freedman, unilaterally decided to have the body cremated 
without informing the father that their son had died, preventing him from participating in that 
decision and attending the memorial service.  Colleen had sole possession of the remains and the 
son’s personal effects and refused to divide them with the father.  

The parents filed contested proceedings in the Family Part to resolve the dispute and to 
terminate child support and medical insurance coverage.  Following limited oral argument, the 
judge decided those applications without conducting a plenary hearing. 

The judge entered two orders on consecutive days.  The first order scheduled the case for 
a plenary hearing.  The second order, however, dispensed with the plenary hearing and instead 
authorized the mother to control decisions concerning the disposition of the remains because she 
had the closer relationship with their son. 

The father appealed.   

The Appellate Division initially noted that the proceedings should have been filed and 
heard in the Probate Part, not the Family Part.  Except for the application to terminate child 
support and medical insurance coverage, the Family Part lacked jurisdiction to hear the 
applications filed after the son’s death. 

Next, the court cited that the disposition of remains is governed by the New Jersey 
Cemetery Act of 2003 (“the Cemetery Act”), N.J.S.A. § 45:27-1 to -41, and related case law.  
N.J.S.A. § 45:27-22 addresses who may control the funeral and disposition of a decedent’s 
remains.  If a decedent has not left a will appointing a person to control disposition and has no 
surviving spouse or children, the statutory right to control the funeral and disposition of the 
remains vests in the surviving parent or parents of the decedent.  Gately v. Hamilton Mem’l 
Home, Inc., 442 N.J. Super. 542, 554 (App. Div. 2015); N.J.S.A. § 45:27-22(a)(3).  Where there 
are two surviving parents, a single parent does not have the unilateral right to control disposition.  
Rather, decision-making authority is to be jointly exercised. 

Here, the son died without a spouse or children, without a will, and without any written 
directive regarding his funeral or the disposition of his remains.  These facts were analogous to 
the situation that arose in In re Estate of Travers, 457 N.J. Super. 477 (Ch. Div. 2017), where the 
decedent’s father wanted his son’s remains buried, and the mother wanted her son’s remains 
cremated.  The Travers court recognized that in the event of a dispute between parents, the court 
has authority under the statute to resolve any such impasse.  457 N.J. Super. at 482-83.  
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However, the Travers and Gately courts also noted that the Cemetery Act and New Jersey case 
law provided no guidance on resolving a dispute between parents. 

In this case, the Appellate Division adopted a modified version of the four-prong test 
formulated in Travers to resolve disputes over funeral arrangements and disposition of remains.  
Specifically, where parents of a deceased child who died intestate dispute the funeral 
arrangements or disposition of remains, the court is to consider the following factors in selecting 
the person in control pursuant to N.J.S.A. § 45:27-22: 

(1)  Which parent is more likely to abide by the decedent’s 
expressed preferences, if any; 

(2)  Which parent had a closer relationship with the decedent and is 
in a better position to deduce the decedent’s preferences and 
expectations upon death; 

(3)  Which parent is more likely to adhere to the decedent’s 
religious beliefs and cultural practices, to the extent that such 
beliefs and practices pertain to funeral arrangements or disposal of 
remains and reflect the decedent’s preferences; and 

(4)  Which parent will likely be designated administrator of the 
estate and act in the best interests of the estate relating to funeral 
arrangements and disposition of decedent’s remains. 

The Appellate Division then applied this standard to the undisputed facts.  First, the 
decedent left no will and did not express any preferences regarding funeral arrangements or 
disposition of his remains.  Second, the decedent lived exclusively with Colleen for 
approximately six years until he left for college.  For almost all of that period, the father 
exercised no parenting time.  Even though the parties contested the reasons why, Colleen had the 
closer relationship with their son at the time of his death and was in a better position to ascertain 
the decedent’s preferences and expectations.  Third, there was no evidence that the decedent 
practiced any religion or that religious beliefs were a factor to be considered.  Fourth, the 
decedent’s assets appeared to consist mainly of personal property having minimal economic 
value, and no administrator had yet been appointed. 

The Appellate Division commented that the father had ample opportunity to litigate 
Colleen’s alleged alienation of their son’s affection and interference with his parenting time and 
communication with his late son in the Family Party during the years leading up to the son’s 18th 
birthday.  He chose not to do so, instead waiting to first raise those issues until more than two 
after their son turned 18, when the dispute over the remains and personal effects arose.  The 
Appellate Division found those issues waived, and concluded that a plenary hearing regarding 
the parties’ conduct during the last five years of their son’s life was not required since the 
overwhelming evidence demonstrated that Colleen had a closer relationship with their son. 

The Appellate Division affirmed that Colleen would retain control over the remains, and 
also provided guidance on the proper procedure to be used in future similar disputes in intestate 
estates.  The proceedings contesting the funeral arrangements or disposition of remains should be 
brought in the Probate Part rather than the Family Part.   
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Also, the Appellate Division suggested that “[t]he probate judge should consider 
appointing a pendente lite administrator who shall investigate the facts and attempt to resolve the 
issues.”  If a resolution is not reached, the probate court shall apply the test now adopted to 
determine which parent or next of kin of equal standing is to control the funeral arrangements 
and disposition of remains.  The Appellate Division warned that such proceedings “should not 
involve protracted hearings relating to the history of the parties over multiple years leading up to 
the death.”  Id. at *22. 

In re Estate of Hartman, Docket No. A-3656-23, 2025 WL 2963120 (N.J. Super. App. 
Div. Oct. 20, 2025) 

Fania Hartman (“Decedent”) passed away on November 10, 2021, leaving a 1986 will 
which named her daughters, Eva Hartman-Drucks (“Eva”) and Ruth Hartman Tillim (“Ruth”), as 
equal beneficiaries.  The will did not specify arrangements for the Decedent’s remains or funeral 
expenses.   

Disputes arose between Eva and Ruth regarding the burial plot and related expenses.  The 
Decedent’s former husband, Roman Hartman, initially sought to probate the will and be appointed 
executor but later withdrew, leading to a lawyer (the “Administrator”) being appointed.  The 
Administrator filed a complaint seeking judicial guidance on reimbursing Eva and Ruth for 
expenses related to the Decedent’s burial.  The trial court ordered full reimbursement to Eva for 
funeral flowers and the unveiling ceremony, totaling $757.19, and to Ruth for the $10,625 burial 
plot cost. The trial court found Ruth’s sole ownership of the burial plot was due to cemetery policy 
and did not violate the will’s equal distribution clause. 

Eva appealed, arguing that Ruth should not be reimbursed for the burial plot as it violated 
the will’s conditions and that the trial court failed to apply equity.  The Appellate Division found 
no merit in Eva’s appeal, affirming the trial court’s decision.  The Appellate Division noted that 
funeral expenses are charges against the estate, not debts of the deceased, and the will did not 
preclude reimbursement to Ruth.   

Further, the Appellate Division concluded that Ruth’s actions did not unfairly deny Eva 
any rights and that the doctrine of unclean hands was inapplicable as reimbursement was required 
by law, not equity.  The Appellate Division affirmed the trial court’s order, finding no basis to 
disturb it. 

 

X. MISCELLANEOUS CONCERNS 

Tabourne v. Tabourne, Docket No. 22-02358-ES-AME, 2023 WL 8664616 (D.N.J. Dec. 
15, 2023) 

This matter concerns who is an appropriate substitute party under Rule 25 to continue 
litigating claims after a plaintiff’s death.  

Dr. Joseph Tabourne (“Dr. Tabourne”) was a patient at the Mountainside psychiatric 
hospital located in Glen Ridge, New Jersey.  It was alleged that, against his will and while lucid, 
Dr. Tabourne’s sons, Jeffrey and Christopher (the “Tabourne Brothers”), relocated Dr. Tabourne 



 

154 
 

to an assisted living facility in Texas.  According to his friend and attorney, Eldridge Hawkins 
(“Hawkins”), Dr. Tabourne instead wished to be moved to his West Orange property, a statement 
allegedly made numerous times to the Tabourne Brothers and Mountainside staff.  Dr. Tabourne 
also alleged that the Tabourne Brothers acted in a manner akin to a conspiracy to maintain 
control over his medical care and financial decisions.  Moreover, Dr. Tabourne stated that while 
he granted a power of attorney and an advance medical directive to the Tabourne Brothers, they 
lacked authority to move him to Texas against his wishes while he could make his own care 
decisions.  

Based on these allegations, Dr. Tabourne made several claims against his sons, based on 
(i) violations of his right to enjoy his home and property, freedom of speech and movement, 
equal protection, and substantive due process under federal and state law; (ii) false 
imprisonment; (iii) violations of his rights under public accommodation laws; (iv) reckless and 
intentional infliction of severe emotional distress; (v) malicious interference with his beneficial 
economic condition; and (vi) breach of fiduciary duty as agents.  The complaint demanded a 
monetary judgment in the form of damages, interest, and attorney fees as well as injunctive and 
declaratory relief with respect to Dr. Tabourne’s person, property, and affairs.   

The court issued a pretrial scheduling order, which set a January 4, 2023, deadline for 
filing motions to amend pleadings.  However, during this time, Hawkins sent notice to the parties 
that Dr. Tabourne had died on October 7, 2022.  Shortly after receipt of this notice, the Tabourne 
Brothers requested permission to move for dismissal, arguing that due to Dr. Tabourne’s death, 
there was no actual case in controversy.   

Hawkins filed the first Rule 25 motion on January 4, 2023, substituting Dr. Tabourne’s 
wife, Carla Tabourne (“Mrs. Tabourne”), in place of Dr. Tabourne.  The court denied the motion 
without prejudice, concluding that Mrs. Tabourne had failed to present sufficient evidence 
showing she was a proper substitute party.  The court further ordered that any renewed 
substitution motion “affirmatively and thoroughly address each element in the Rule 25 analysis, 
including whether each claim in the complaint was extinguished by Dr. Tabourne’s death.”   
Mrs. Tabourne subsequently filed an amended substitution motion.   

Under the Federal Rules of Civil Procedure, if a party to litigation dies and the claim is 
not extinguished by the death, the court may order substitution of the proper party upon a motion 
brought by any party within 90 days after service of a statement noting death. Fed. R. Civ. P. 
25(a)(1).  Here, the court determined that the motion for substitution was timely and that at least 
some of Dr. Tabourne’s claims survived his death.  The court, however, still needed to decide 
whether Mrs. Tabourne was a proper party for substitution of Dr. Tabourne.  Rule 25 limits 
properly substituted parties to those who can adequately represent the interests of the deceased 
party.  However, matters of substitution are not defined mechanically, and the mere fact that a 
person is related through blood or marriage to the decedent does not always make them a proper 
substitute.   

The court noted that it is well-established that a decedent’s legal representative may 
substitute as plaintiff for the decedent in a cause of action.  During discovery, the Tabourne 
Brothers submitted evidence establishing the following: 

1. Dr. Tabourne died intestate in Harris County, Texas; 
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2. The Harris County Probate Court appointed Jeffrey Tabourne as Administrator of Dr. 
Tabourne’s estate on December 15, 2022; 

3. Jeffrey was also appointed Administrator of Dr. Tabourne’s estate in connection with 
the West Orange property in Essex County, New Jersey on March 31, 2023; 

4. Dr. Tabourne executed and notarized a power of attorney naming the Tabourne 
Brothers as his agents and attorneys-in-fact; and  

5. Dr. Tabourne executed and notarized a Combined Advance Directive for Health Care 
designating Christopher Tabourne as Dr. Tabourne’s health care representative.  

Without submitting any evidence, Mrs. Tabourne argued solely that she should be Dr. 
Tabourne’s legal representative.  Based on the evidence presented, the court concluded that Mrs. 
Tabourne cannot be properly substituted for Dr. Tabourne in the legal personal representative 
capacity, as Jeffrey Tabourne, as Administrator of Dr. Tabourne’s estate, already was such legal 
personal representative.   

If an individual is not the legal personal representative of a decedent, Third Circuit courts 
use the following to identify if an individual is a proper Rule 25 substitute: 

1. Is the person named in a Will as the executor of the decedent’s estate, even if the Will 
is not probated; 

2. Is the person the primary beneficiary of an unprobated intestate estate which need not 
be probated; or 

3. Is the person the primary beneficiary of an already distributed estate? 

Here, none of the above criteria were present.  First, Dr. Tabourne died intestate and no 
individual, including Mrs. Tabourne, was named as executor of his estate.  Second, while it 
appeared Dr. Tabourne’s estate must be probated, there was no evidence that the estate had 
already been distributed.  Third, even if Dr. Tabourne’s estate were already fully distributed, 
Mrs. Tabourne was unable to show how she qualified as the primary beneficiary of the estate. 

On the other hand, the Tabourne Brothers submitted the prenuptial agreement between 
Dr. Tabourne and Mrs. Tabourne.  This document provided that Dr. Tabourne and Mrs. 
Tabourne each agreed to waive any rights to (i) elect against each other’s Will, (ii) a statutory 
share of the other’s estate, (iii) dower or curtesy; (iv) quarantine; and (v) act as personal 
representative to the other’s estate.  The prenuptial agreement did, however, provide that Mrs. 
Tabourne was the designated beneficiary of a $50,000 life insurance policy, as long as they 
remained married, and she would be entitled to certain bequests under Dr. Tabourne’s Will.  
Thus, while Mrs. Tabourne appeared to be a beneficiary of Dr. Tabourne’s estate, she failed to 
show that she was the primary beneficiary. 

Despite being provided with another opportunity to meet the Rule 25 standard, Mrs. 
Tabourne once again fell short.  The simple contention that she was a proper substitute party 
based on her status as Dr. Tabourne’s surviving spouse and beneficiary was insufficient to satisfy 
her burden.  Accordingly, the court denied Mrs. Tabourne’s motion to substitute under Rule 25. 
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Estate of Tanaka v. Kazary, Docket No. A-2072-20, 2023 WL 382310 (N.J. Super. App. 
Div. Jan. 25, 2023), certif. denied, 254 N.J. 90 (2023) 

Sayoko Tanaka (“Tanaka”) and Keith Rosello (“Rosello”), a married couple, were 
tragically struck by a vehicle and killed on December 1, 2017.  Tanaka died before reaching the 
hospital, while Rosello lived another four months before succumbing to his extensive injuries.  
The defendants’ insurance policy paid $1,000,000 in settlement of the wrongful death and 
survivorship claims for both estates.  After hearing testimony from relatives of Tanaka and 
Rosello, as well as from experts proffered by both estates, the trial court apportioned $930,000 of 
the settlement proceeds to the Rosello Estate and $70,000 to the Tanaka Estate.  The Tanaka 
Estate appealed this allocation. 

The Appellate Division analyzed the trial court’s allocation of settlement proceeds for 
abuse of discretion, which is a deferential standard.  Suarez v. Berg, 117 N.J. Super 456, 464 
(App. Div. 1971).  It agreed with the trial court’s reliance on the testimony and calculations of 
the experts proffered by the Rosello Estate and its rejection of the expert proffered by the Tanaka 
Estate.  Thus, the Appellate Division agreed that the value of the Tanaka Estate’s wrongful death 
claim represented seven percent (7%) of the total damages for the combined estates, and was 
therefore entitled to seven percent (7%) of the settlement proceeds.   

The Appellate Division also found the Tanaka Estate failed to present law supporting its 
alternate calculations of pecuniary loss resulting from Tanaka’s death and failed to provide 
documentary evidence of any other expense for which it could be reimbursed.  Moreover, the 
Appellate Division rejected the Tanaka Estate’s attack on the Rosello experts for providing a 
prohibited “net opinion” because those claims were not raised before the trial court.  Even if the 
Tanaka Estate had filed a motion at the trial court to disqualify the Rosello experts for providing 
net opinions, the court found that the testimony was based on “some facts or data” such that it 
was appropriate and admissible testimony. 

Matter of Estate of Clarkin, Docket No. A-1898-21, 2023 WL 3993261 (N.J. Super. 
App. Div. Jun. 13, 2023) 

The decedent, Thomas Clarkin, executed his last will, married Geraldine, and 
subsequently executed a power of attorney in Geraldine’s favor.  Following Thomas’s marriage 
to Geraldine and a year prior to Thomas’ death, Geraldine used her power of attorney status to 
transfer Thomas’ business shares – and the bulk of what became his estate – into a living trust 
which would ultimately benefit Geraldine. 

After Thomas died the following year, Thomas’s son, Joseph, filed suit to probate his 
father’s will under which Joseph inherited and to invalidate the living trust to the extent it 
attempted to transfer assets to Geraldine.  

Following litigation and negotiations, the parties, each represented by counsel, executed a 
2012 settlement agreement which was approved by court order but not placed on the record.  
Under the settlement agreement, the parties agreed to file a consent order to admit the will to 
probate subject to express conditions, including selling Thomas’s businesses and dividing the 
proceeds through Joseph making $2,000.00 monthly payments to Geraldine.   
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The settlement agreement also contained two pertinent provisions regarding the 
entitlement of attorney fees.  The first provided that if Joseph was more than 45 days late in 
making a monthly payment, Geraldine could file a suit to enforce the agreement and seek her 
attorney fees and costs incurred.  This provision also permitted Geraldine to assess Joseph a $50 
per day late fee.  The second fee-related provision clarified that for fees and costs incurred by 
Geraldine but unrelated to enforcing the settlement agreement (e.g., contesting Thomas’s will), 
Geraldine could not seek reimbursement from Joseph for those fees and costs.   

Beginning in 2014, Joseph defaulted in his monthly payments, as he began paying 
Geraldine only half the required amount allegedly due to her, and allegedly because of the 
“adverse impact on the decedent’s businesses caused by Superstorm Sandy.”  The parties 
unsuccessfully arbitrated their dispute and in 2018, Geraldine filed suit seeking, inter alia, 
enforcement of the settlement agreement, including nearly $85,000 in attorney fees.  Joseph 
asserted equitable affirmative defenses, including waiver, unclean hands, laches, and legal and 
equitable estoppel. 

In April 2021, the trial judge converted Geraldine’s complaint and order to show cause 
into a motion for summary judgment – over Joseph’s protest– and several months later, entered 
partial summary judgment, finding Joseph breached the agreement terms but that it would 
determine damages following a plenary hearing.  The trial court reasoned that Joseph essentially 
argued that Geraldine did not contest the reduced payments and thus waived her right to receive 
the full settlement payments or alternatively, unduly delayed in bringing suit and thus was guilty 
of laches but upon review of the record, the court found that she filed well within the applicable 
statute of limitations period and through counsel, attempted to resolve her claims in good faith 
before filing suit.  Therefore, Joseph was in violation of the agreement and not successful in his 
defenses. 

Following the plenary hearing, the trial court awarded Geraldine a total of $236,972, 
including $90,000 in payments, $135,100 in late fees, $11,636 in attorney fees, and $236 in 
costs.  The trial court awarded late fees per the agreement terms, and while declining most of the 
sought attorney fees and costs as unrelated to enforcing the payments, the trial court permitted 
Geraldine to submit trial-related fees and costs resulting in another award of almost $20,000 in 
additional fees and costs related to trial.  Despite Joseph having the opportunity to respond to the 
revised fee certification, he did not do so and thus owed more and lost his right to appeal this 
order. 

Joseph appealed the trial court’s other orders, arguing that (1) the trial judge abused its 
discretion in granting summary judgment and ordering a plenary hearing to address entitlement 
to and the amount of damages, and (2) the trial judge erred in concluding a hearing was required 
to measure damages. 

The Appellate Division affirmed, finding no abuse of discretion nor error in the trial 
court’s decisions.  The appeals court rested mainly upon the undisputed fact that Joseph breached 
his settlement agreement with Geraldine.  In reasoning that applicable factors for a laches 
defense include length of delay, reasons for the delay, and changing conditions of either or both 
parties during the delay, the Appellate Division found that Joseph only provided generalized 
statements and failed to meet the high burden for laches and that further, Geraldine had another 
1.5 years to file suit and her conduct did not warrant the rare remedy of shortening the applicable 
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statute of limitations.  N.J.S.A. § 2A:14-1(a) (setting a six-year period to recover from 
contractual claim).  The Appellate Division further reasoned that the trial judge holding a plenary 
hearing regarding damages was appropriate, because damages were not part of the parties’ 
settlement discussions and the settlement was not placed on the record.       

Branco v. Rodrigues, 476 N.J. Super. 110 (N.J. Super. App. Div. 2023) 

This matter involved a quiet title dispute over a multi-family residential building.  The 
building was conveyed from Jose Rodrigues (“decedent”) in fee simple to himself and Lidia 
Branco as joint tenants with rights of survivorship without Lidia’s knowledge.  The trial court 
granted summary judgment to Lidia and denied summary judgment to defendants.  Defendants 
argued that the transfer of title was an inter vivos gift that was defective because it did not meet 
the requisites of delivery, intent, and acceptance.  

Lidia lived with decedent for 25 years before his death, but they were never married.   
Decedent had owned a 16-unit multi-family building since 1996 until the time he died intestate 
in 2020.  Defendant Francisco Rodrigues was one of decedent’s sons and the administrator of the 
estate.    

In March 2007, and 12 years into decedent’s relationship with Lidia, decedent conveyed 
title to the multi-family building to himself and Lidia, and recorded the deed in April 2007. 
Decedent died in 2020, and after Lidia’s discovery of her interest in the property, she transferred 
her interest to a real estate holding company she formed. Lidia then filed a quiet title action.    

The trial court found donative intent was present because of the 25-year relationship 
between decedent and Lidia, coupled with the fact decedent supported Lidia financially with the 
income generated by the property.  Additionally, the trial court found Lidia’s lack of awareness 
moot because the recording of the deed constituted constructive notice to third parties of Lidia’s 
interest.   Therefore, the trial court granted summary judgement to Lidia to quiet title to the 
property in question.  

On appeal, the Appellate Division also found that the inter vivos gift was valid.  The 
court noted the requirements of an inter vivos gift are “nearly identical to those required for an 
effective deed transfer.”  Id. at 118.  The court reiterated the elements of a valid and irrevocable 
gift:  (1) actual or symbolic delivery; (2) intent to give by the donor; and (3) acceptance of the 
gift by the donee.  The court further recognized that “[o]ur cases also recognize an additional 
element, the relinquishment by the donor ‘of ownership and dominion over the subject matter of 
the gift.’”  Id. (citing Sipko v. Koeger Inc., 214 N.J. 364, 376 (2013)). 

The Appellate Division analyzed these elements in turn. 

First, the recording of the deed in April 2007 raised a presumption of delivery because 
the recording manifested decedent’s intent that the deed become operative.  Second, the 
Appellate Division found there was no dispute over intent because decedent recorded the deed 
“rendering the joint tenancy immediately operable.”  Id. at *4.  As noted by the court, intent 
requires further proof when there is no deed recording and a dispute of material fact is present.  
Third, if real estate is transferred into a joint tenancy, a presumption of a gift exists because the 
grantor dissolves a greater fee simple interest.   



 

159 
 

Furthermore, the court found that since a gift was presumed, acceptance was also 
presumed “subject to a donee’s right to disclaim the gift in a reasonable time after the donee is 
made aware of the gift.”  Id. at *119.  Lastly, relinquishment was satisfied because decedent 
could not have unilaterally returned the property to the prior fee simple interest without the 
consent of Lidia or the court.  In other words, decedent lost dominion over the deed.  The 
defendants presented no evidence to the contrary of the aforementioned presumptions, and 
therefore presented no dispute of material fact, and the grant of summary judgment was affirmed.  

McFadden v. Pentagon Federal Credit Union, Docket No. A-3538-20, 2023 WL 
4777219 (N.J. Super. App. Div. Jul. 27, 2023) 

This case illustrates how parties must stay wary of the applicable statute of limitations.  
The appellant, Joseph – nephew of the decedent, Joan McFadden (the “decedent”) – appealed an 
order granting the motion to dismiss with prejudice filed by Morgan Stanley Smith Barney 
(“Morgan Stanley”). 

Joseph’s claims against Morgan Stanley centered upon transfers made from the 
decedent’s Morgan Stanley accounts and under an ineffective power of attorney (“POA”).  It was 
undisputed that the alleged misconduct or transfers occurred in 2001 and 2002 and that the action 
against Morgan Stanley was not filed until 2014.  The applicable six-year statute of limitations 
prohibited negligence and breach of fiduciary duty claims; however, Joseph argued that he did 
not learn of the misconduct until 2014 and thus the action did not accrue until 2014, the year the 
suit was filed. 

In 1998, the decedent executed a banking POA which appointed her nephew, John, as 
agent, and her niece, Mary, as alternate agent.  While none of the contingencies under these 
documents occurred prior to the decedent’s death – such as the decedent being found 
incapacitated – with Mary’s assistance as Morgan Stanley account manager and using an 
ineffective POA, John transferred over $300,000 from the decedent’s account.  In addition to the 
fact that this money was utilized by John for his personal benefit, John also applied for probate 
while falsely claiming he was the only heir of the decedent’s estate.   

In 2011, the decedent’s beneficiaries discovered the transfers and a year later filed suit 
against John in probate court.  Following discovery, the beneficiaries attempted to add Morgan 
Stanley as a defendant but the probate judge denied this motion, reasoning that the applicable 
six-year statute of limitations likely barred the claims and to rule otherwise would cause undue 
delay.   

In 2014, beneficiaries Joseph and Vincent filed their initial complaint against Morgan 
Stanley, alleging it permitted thousands of dollars to be transferred from the decedent’s accounts 
through an ineffective banking POA.  In 2015, a probate judge appointed Joseph and Vincent as 
Co-Administrators CTA for the decedent’s estate and for the purpose of prosecuting this matter, 
and Joseph later substituted in as sole plaintiff.   

Morgan Stanley then moved to dismiss under Rule 4:6-2(e).   

The trial judge granted Morgan Stanley’s motion, reasoning that Joseph, acting as 
administrator of decedent’s estate, stood in the decedent’s “shoes” asserting these claims and that 
therefore, the statute of limitations barred these claims because the action was not filed by 2008.  
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See N.J.S.A. § 2A:14-1.  The trial court also reasoned that it could only consider facts pled in the 
complaint and that the complaint did not allege facts to save it from dismissal, such as that Joan 
was incapacitated or otherwise unable to comprehend the account statements.  Further, the trial 
court rejected Joseph’s collateral estoppel argument – which Joseph based upon another court 
finding in Joseph’s favor and against John regarding the statute of limitations – reasoning that 
the doctrine is not applicable where the complaint does not allege privity between John and 
Morgan Stanley, which was not a party to the other action.   

The Appellate Division affirmed, primarily finding that the decedent had at least 
constructive knowledge of the transfers through the mailing of bank statements to her address of 
record and therefore knew or should have known of her claims prior to her death in 2002.  The 
Appellate Division referred to the principle that “[t]he executor stands in the shoes of his [or her] 
testator” to conclude that the relevant inquiry is when the decedent learned of the injury or 
alleged misconduct.  Reasoning that the threshold question is whether the six-year statute of 
limitations bars the claims against Morgan Stanley, the Appellate Division agreed that the action 
was filed more than 12 years following the transfers and plaintiff’s three arguments did not 
overcome the applicable statute of limitations.     

Noting that Joseph argued the power of attorney was ineffective because the decedent 
was not found incapacitated, the Appellate Division reasoned Joseph could not legitimately also 
claim that the decedent could not be expected to track her accounts or update her mailing address 
and therefore, she at least had “constructive knowledge” which was then imputed to Joseph as 
administrator.  Further, the Appellate Division reasoned that Joseph did not plead “intentional 
inducement” or trickery by Morgan Stanley to warrant the application of equitable tolling.   

Lastly, given the extensive procedural history, the Appellate Division concluded that the 
trial court had ample support in dismissing the complaint with prejudice.   

In the Matter of A.H., Docket No. A-2782-21, 2023 WL 8231781 (N.J. Super. App. Div. 
Nov. 28, 2023) 

This case addressed an array of issues involving guardianships and divorce.   

A.H. and T.H. were married in New Jersey in 1987.  A.H. originally filed a 
complaint for divorce in 2012 but that was dismissed by a consent order in 2017. 

A.H. and T.H. had dual citizenship in the United States and Cyprus.  T.H. filed for 
divorce in Cyprus, where a divorce decree was entered in 2018; that Cyprus divorce decree did 
not address support issues or the distribution of assets.  

T.H. filed a request to register the foreign judgment in New Jersey.  A.H. objected. 
Accordingly, T.H. and A.H. remained legally married in New Jersey.   

In September 2018, A.H. filed a new complaint for divorce in New Jersey. Those 
proceedings stalled when concerns arose regarding A.H.'s capacity.   

The Family Part appointed an attorney as guardian ad litem (“GAL”) for A.H. "to 
serve as an independent investigator, fact finder and evaluator to report back to the [c]ourt as to 
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whether [A.H.] lacks sufficient mental capacity needed to conduct the litigation."  Id. at *3.  The 
judge also ordered A.H. to undergo a mental evaluation. 

The GAL recommended the filing of a guardianship, and the Family Part judge 
issued an order directing the filing that application.  The GAL filed that action in the 
Chancery Division. 

The Chancery Division judge also appointed an attorney as designated trial counsel 
for A.H.  

The guardianship hearing spanned three non-consecutive days between October 2021 
and February 2022. The court heard testimony from the T.H., A.H., competing experts, and 
others.   

A.H.'s counsel requested A.H. be permitted to participate virtually in the competency 
hearing due to anxiety, the need for medication, and various other challenges.  The judge denied 
that request. 

T.H. testified regarding his observations of A.H.'s mental health over the course of their 
marriage.  He detailed issues that arose during the divorce litigation. 

In March 2022, the Chancery Division judge issued a judgment of limited incapacity and 
appointed a lawyer to serve as limited guardian to act on A.H.'s behalf in the divorce action.  The 
judge explained that the stress of the proceedings resulted in A.H. not being capable of making 
rational decisions to protect her interests and that she was incapacitated when dealing 
with the divorce proceedings.  The judge further cited the long-pending divorce litigation, 
which was the subject of more than 50 orders. The judge found A.H.'s actions had stymied those 
proceedings, and that A.H. had a long history of mental health treatment and medications. 

The trial judge also made credibility findings as to the experts and other witnesses.  As to 
the testimony of A.H.: 

The judge determined A.H. was the most important witness.  The 
judge observed her throughout her testimony and reviewed 
evidence of A.H. being physically incapable of proceeding with 
hearings and the matrimonial litigation.  The judge acknowledged 
A.H. appeared to be in control of herself in the courtroom. 

He did not observe A.H. shaking uncontrollably or in any 
inappropriate manner.  The judge further noted that A.H. 
performed well while testifying on direct examination. 

The judge described a change in A.H.'s behavior during her cross-
examination.  The judge found that when cross-examination 
touched on a sensitive topic, A.H. was not completely in control of 
her response or reactions to questions.  The judge further found 
that her thought process was not rational, that she became 
increasingly disturbed over the course of cross-examination and 
lashed out with inappropriate and defensive responses.  
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Id. at *9. 

A.H. appealed. 

The Appellate Division summarized and reviewed the standards for guardianship 
actions, explaining that the legal authority to appoint a guardian for an incapacitated person 
stems from the inherent equitable authority of the sovereign to protect those persons within 
the state who cannot protect themselves because of legal disability.  In re Grady, 85 N.J. 
235, 259 (1981); In re Conroy, 98 N.J. 321, 364-65 (1985).  

In addition, a judicial determination of mental incapacity must precede the appointment 
of a guardian.  S.T. v. 1515 Broad St., LLC, 241 N.J. 257, 277 (2020).  R. 4:26-2(b) "sets forth 
the initial procedure that follows when a person is alleged to be mentally incapacitated."  Id. 
"The court may appoint a guardian ad litem for . . [an] alleged or adjudicated incapacitated 
person on its own motion," or the motion of others.  R. 4:26-2(b)(4).  "The word 'alleged' 
before 'mentally incapacitated' is not surplus language but is central to understanding the 
guardian ad litem's function at this stage."  S.T., 241 N.J. at 277. 

The Appellate Division also explained the differences in the roles of a guardian 
versus a guardian ad litem, and that in any event the courts must rule on capacity and the 
appointment of guardians:   

"Nothing in our court rules, statutes, or case law suggests that a 
guardian ad litem appointed to investigate a client's alleged mental 
incapacity has the power to make legal decisions for the client 
before a judicial determination on her mental capacity."  Ibid.  
[S.T., 241 N.J. at 279.]  "Rigorous procedural safeguards protect 
the subject of a guardianship hearing because a finding of 
incapacity results in an individual's loss of the right of self-
determination."  Id. at 280-81.  Accordingly, an action for 
guardianship of an alleged incapacitated individual and the 
proceedings required for a judgment of incapacity are governed 
by court rule and statute.  R. 4:86-1 to -8; N.J.S.A. 3B:12-24 to 
-35. 

 *** 

"Unless the alleged incapacitated person requests a jury trial, the 
court must take 'testimony in open court' and 'determine the issue 
of incapacity."  S.T., 241 N.J. at 281 (quoting R. 4:86-6(a)).  "A 
finding of incapacity must be made by clear and convincing 
evidence."  Ibid.  "Upon making a finding of incapacity, the 
court may appoint a general guardian or a limited guardian, 
depending on whether the individual 'lacks the capacity to do 
some, but not all, of the tasks necessary to care for himself.'"  Id. 
at 282 (quoting N.J.S.A. 3B:12-24.1(a) to (b)). " 

A.H. at *14-17. 
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The appeals court also deferred to the trial judge’s findings as to credibility and 
concluded as follows:  

Based on our review of the record, we are satisfied the procedural 
steps required by our court rules and statutes were followed in 
this case.  A guardianship complaint was filed with notice to 
A.H.; the complaint was accompanied by the affidavits of 
qualified medical professionals; a hearing was convened, 
testimony was taken; A.H. was represented by independent 
counsel; the trial court made independent findings of fact 
applying the clear-and-convincing-evidence standard; and A.H. 
was adjudicated by the court as incapacitated with respect to the 
divorce litigation.  

Id. at 17. 

Lastly, the Appellate Division addressed A.H.'s contention that the trial court erred by 
failing to allow A.H. to appear virtually in the divorce action: 

Rule 4:86-4(b)(iii) provides that counsel for the alleged 
incapacitated person shall include in their report to the court "any 
recommendations concerning the suitability of less restrictive 
alternatives. . . ."  A.H. acknowledges that no such 
recommendation was submitted to the court by A.H.'s competency 
trial counsel.  In these circumstances, we see no abuse of discretion 
in the judge's failure to consider whether A.H. would have been 
competent to participate at a virtual divorce trial. 

Id. at 21. 

In re Robert T. Keeler Maintenance Fund, 306 A.3d 795 (N.H. 2023) 

The decedent bequeathed funds in his will to Dartmouth College for the maintenance of a 
golf course.  The college sought to modify that restriction since the golf course had closed.  The 
college proposed to use the funds to support other golf-related programs and facilities at the 
college.     

The decedent’s estate and a foundation he created sought to intervene in the action, to 
assert that, by closing the golf course, the college had frustrated the purpose of the gift, such that 
all remaining funds should be directed to the foundation.  Those entities contended that the 
UPMIFA statute in New Hampshire was silent on standing and that they had a “special interest” 
in the case.   

The trial court rejected that argument, and the New Hampshire Supreme Court affirmed.  
One of the bases of the decision was that courts in an increasing number of states have stopped 
requiring petitioners to demonstrate the existence of a general charitable intent and instead allow 
a presumption that the gift evidences a general charitable intent sufficient to apply the cy pres 
doctrine.  The UPMIFA statute “does not condition the grant of an application to modify the 
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restrictions on a charitable gift upon proof that the donor had a general charitable intent, but 
rather presumes the donor had such an intent.”  Id. at 802.   

In re Estate of R.S., Docket No. A-3452-22, 2024 WL 4633364 (N.J. Super. App. Div. 
Oct. 31, 2024) 

The defendant appealed an Order appointing the plaintiff as the administrator of the 
decedent’s estate.  The Appellate Division reversed and remanded. 

The defendant was adopted by the decedent and his spouse from Russia shortly after he 
was born in 1993.  The decedent and his spouse were New Jersey residents at the time of the 
adoption.  On September 30, 1994, after the defendant was formally adopted under Russian law, 
he became a U.S. citizen and a certification of citizenship was issued by the United States 
government and signed by the decedent as the defendant’s father.   

The defendant was estranged from the decedent for many years due to a history of sexual 
abuse.  In 2011, the decedent was sentenced to ten years’ imprisonment.  The decedent and his 
spouse divorced the same year, but neither of them terminated their parental rights of the 
defendant. 

After the decedent died in February 2021, the plaintiff -- the decedent’s brother -- was 
advised by the defendant’s counsel that the defendant would be the administrator of the 
decedent’s estate.  The plaintiff requested a copy of the defendant’s adoption paperwork to 
confirm that the decedent was his adoptive father.  The defendant provided the certificate of 
citizenship signed by the decedent as his father.  However, the plaintiff was dissatisfied and 
requested further documentation of the adoption; the defendant provided a copy of the Russian 
certification of adoption translated into English.   

The plaintiff filed a complaint in November 2022 seeking to be declared the decedent’s 
sole intestate heir and appointed administrator of his estate. 

The case was contested.  During discovery, the defendant provided even more 
documentation supporting his adoption by the decedent, including his IR-3 visa, which is an 
immigrant visa issued to adopted children, a home study completed by the adoption agency, and 
documentation of termination of birth mother’s parental rights.   

The plaintiff asserted that N.J.S.A. 9:3-43.2, the controlling statute addressing the force 
of final judgment of a foreign adoption, did not apply because the statute went into effect in 
2005, long after the defendant was purportedly adopted.  The plaintiff thus asserted that there 
was insufficient proof that the defendant was the decedent’s legal child for inheritance purposes.  
The trial court agreed with plaintiff, determining that N.J.S.A. 9:3-43.2 did not apply and that the 
court did not have sufficient information about the adoption to confirm that the defendant was 
legally adopted.   

The defendant appealed. 

The Appellate Division first looked to the applicability of N.J.S.A. 9:3-43.2.  The court 
determined that the legislature intended that this statute would clarify New Jersey law regarding 
foreign adoptions and simplify the process for recognizing adoptions taking place in foreign 
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countries.  The statute is silent as to whether it is to be applied retroactively.  However, the 
Appellate Division followed the general legal principle that “a court is to apply the law in effect 
at the time it renders its decision,” and that following this principle would not result in manifest 
injustice or be in opposition with a statute or legislative history to the contrary.  R.S. at *8 (citing 
Phillips v. Curiale, 128 N.J. 608, 616 (1992)). 

Thus, the Appellate Division analyzed the matter under N.J.S.A. 9:3-43.2 and found that, 
to accept a foreign adoption (1) the adopting parent has to be a New Jersey resident, and (2) the 
foreign adoption must have been verified by the granting of an IR-3 visa or similar visa.  The 
Appellate Division acknowledged that both of these criteria were satisfied based on the 
documents provided.  The defendant did not need to provide a description of the events in 
Russia, as the plaintiff asserted. 

The Appellate Division determined that, even if N.J.S.A. 9:3-43.2 could not be applied 
retroactively, the New Jersey Supreme Court had previously recognized New Jersey’s public 
policy favoring the recognition of foreign adoption decrees as they relate to inheritance and 
distribution of property, in Zanzonico v. Neeld.  17 N.J. 490 (1955).  Under Zanzonico, the New 
Jersey Supreme Court determined that two conditions exist to recognize a foreign adoption 
decree: (1) the foreign court had jurisdiction to fix the status of the child with respect to the 
adoptive parents, and (2) the recognition of the foreign decree will not offend the public policy 
of the state of New Jersey.  The Appellate Division determined that both criteria identified in 
Zanzonico were met through:  the documentation that the defendant provided to the plaintiff in 
discovery; and the plaintiff’s failure to identify any public policy that would be contravened by 
recognizing the adoption. 

Finally, the Appellate Division rejected the plaintiff’s arguments that the defendant’s IR-
3 visa was not self-authenticating under N.J.R.E. 902 because it did not have an apostille.  The 
trial court did not address whether the IR-3 visa was signed and sealed or sealed and certified 
such that it would qualify as self-authenticating.  The Appellate Division determined that a 
finding that the visa was self-authenticating under N.J.R.E. 902 was unnecessary because the 
document was admissible under N.J.R.E. 901, which permits authentication of evidence by 
presenting “evidence sufficient to support a finding that the item is what its proponent claims.” 
N.J.R.E. 901.  The Appellate Division found that the visa was admissible under this rule given 
the ample documentation provided by the defendant. 

Accordingly, the Appellate Division reversed the trial court’s appointment of the plaintiff 
as administrator of the decedent’s estate and remanded for further proceedings. 

In re Estate of Marchione, 2024 WL 4815019 (Pa. Super. Nov. 18, 2024) 

This appeal came before the Pennsylvania Superior Court because the Orphans’ Court 
determined Emanuel Bet-Esfandiar (“Bet-Esfandiar”) did not meet his burden to establish an 
inter vivos gift between him and Joseph Marchione (“Decedent”) and ordered him to turn the 
funds over to a constructive trust.  Bet-Esfandiar claimed the court erred and abused its 
discretion in making the determinations, because the parties to the dispute stipulated that the 
Decedent had endorsed, by his own hand, the checks in question.   
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Prior to the Decedent’s death he wrote two blank checks, totaling $150,000, to himself 
and endorsed them in blank.  On two separate occasions Bet-Esfandiar deposited the two checks 
into his personal account.  After the Decedent’s death the executor filed a petition to compel Bet-
Esfandiar to return the funds to the estate of the Decedent (the “Estate”).  Bet-Esfandiar claimed 
the checks were inter vivos gifts. 

The court stated “a valid inter vivos gifts requires donative intent, delivery, and 
acceptance.”  In re Estate of Cerullo, 247 A.3d 52, 55 (Pa. Super. 2021).  This requires evidence 
sufficient to prove the donor divests dominion of the property, “but also invests the donee with 
complete control.”  Id.  Additionally, the Superior Court finds donative intent when there is the 
intention to make an immediate gift, and “of particular relevance here, ‘[t]he legal effect of an 
endorsement in blank by the alleged donor is, per se, neither controlling nor indicative of the 
existence of a donative intent to make a gift to the alleged donee.’”  In re Pappas’ Estate, 239 
A.2d 298, 300 (Pa. 1968).   

The Superior Court agreed with the Orphans’ Court determination that donative intent 
was not proven by Bet-Esfandiar: 

All that was proven was that the checks were provided to [Bet-Esfandiar] to deposit, and 
those funds were then used for the benefit of the Decedent alone, up until he passed 
away. [Bet-Esfandiar] never established that there was an intent by the [Decedent] that 
the remainder of the money after his passing was to be used as a gift to [Bet-Esfandiar]. 

In re Estate of Marchione, 2024 WL 4815019, at *3 (Pa. Super. Nov. 18, 2024).  In fact, the 
court found there was no evidence provided by Bet-Esfandiar that the checks were gifted, and 
Bet-Esfandiar’s reliance on the Decedent’s endorsement of the checks was not “clear, precise, 
and convincing evidence” to make a prima facie showing of donative intent.  In re Pappas’ 
Estate, 239 A.2d at 300.   
 

As to the matter of transferring the funds into a constructive trust, the court found Bet-
Esfandiar had an equitable duty to convey the funds to the Estate to avoid unjust enrichment.  
Therefore, the court found there was no abuse of discretion in ordering Bet-Esfandiar to do so. 

In re Niki and Darren Irrevocable Trust, 2024 WL 3515556 (Del. Ch. July 24, 2024) 

In 2012, Ildiko Juhasz de Tesak (“Ildiko”) created an irrevocable trust (the “2012 Trust”) 
to provide for her daughter, Claudia Elena Tesak (“Niki”), Niki’s husband Darren Rushin 
(“Darren”), and their children.  Niki sought a declaration that the decanting of the 2012 Trust 
was a nullity.  The action was filed after Ildiko brought an action for instruction in arguing that 
the decanting of the 2012 Trust to a 2014 Trust was invalid as a matter of law.  The court in the 
prior matter determined Ildiko’s action to be barred by the unclean hands doctrine because she 
was a trustee of the 2012 Trust.   

The terms of the 2012 Trust made Ildiko a life beneficiary of the trust’s income, not the 
principal.  At the time of Ildiko’s death there would be two successor trusts, one for Darren with 
45% of the corpus, and one for Niki with 55% of the corpus.  Upon Darren and Niki’s death the 
successor trusts would be distributed in equal shares to their children in subsequent successor 
trusts.  The 2012 Trust was explicitly not subject to amendment, but declared itself irrevocable 
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while providing a provision for revocation.  Thereafter, in 2014, Darren wanted to amend the 
2012 Trust that to accelerate his vesting in the event of divorce from Niki.  Since the terms of the 
2012 Trust did not allow for amendments, a new trust (the “2014 Trust”) was created under 
Delaware law and consented to by Darren, Ildiko, and Niki.   

The difference in terms between the 2012 Trust and the 2014 Trust were: (1) the 
respective corpus distributions were now 50% and 50%; (2) Darren’s interest vested upon 
divorce; and (3) the subsequent successor trusts were not only for Darren and Niki’s children, but 
rather all lineal descendants.  In order to fund the 2014 Trust, the trustees of the 2012 Trust, 
Ildiko and Comerica (the “Trustees”), decanted the assets from the 2012 Trust.  Under Delaware 
law decanting an irrevocable trust is only allowed “where and to the extent that the trustee has 
the power to invade the corpus (a power absent here regarding the principal purportedly 
decanted.”  In re Niki and Darren Irrevocable Trust, 2024 WL 3515556, at *1 (Del. Ch. July 24, 
2024).   

The court, and with Darren’s admission, found the decanting was not authorized by 
statute, and the assets should be deemed to never have left the 2012 Trust. In opposition, Darren 
contended that equity should allow the assets transferred to remain in the 2014 Trust.  Darren’s 
three equity arguments against Niki were based on (1) unclean hands in decanting the 2012 
Trust, (2) laches, and (3) acquiescence.   

First, the court disposed of Darren’s unclean hands contention by pointing out Niki owed 
no legal responsibility to Darren, but rather the Trustees of the 2012 Trust owed the fiduciary 
duties to beneficiaries.  Niki’s mere consent to the 2014 Trust did not invoke unclean hands as to 
the decanting of the 2012 Trust.  Secondly, the court found Darren’s laches argument unfounded 
because Darren had not pointed to a delay by Niki in asserting her rights that resulted in Darren’s 
detriment.  Additionally, Darren’s speculation as to whether Niki and Ildiko would have 
consented to terminating the 2012 Trust as an alternative to decanting was far too speculative to 
support the application of laches.   

Lastly, as to the doctrine of acquiescence, the court noted that in order for Darren to 
succeed on this claim he must prove Niki was aware the decanting was illegal; that fact that was 
not demonstrated at trial.   

Therefore, the court found the decanting of the assets of the 2012 Trust to be a null act.   

Nolasco v. Estate of Nolasco, Docket No. A-3176-22, 2024 WL 4563243 (N.J. Super. 
App. Div. Oct. 24, 2024) 

This matter concerns a quiet title claim brought against the estate (“Estate”) of Otilio 
Nolasco (“Otilio” or “decedent”) by plaintiff Jose Nolasco (“Jose”) concerning real estate in 
North Plainfield, New Jersey. The Estate appealed two orders: (1) granting summary judgment to 
Jose declaring him the record owner of the subject property and requiring the Estate to convey 
the property; and (2) denying the Estate’s motion for reconsideration. The Appellate Division 
affirmed. 
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RELEVANT FACTS 

The North Plainfield property was purchased in December 2016. The decedent was 
Jose’s uncle.  Jose asked his uncle for assistance in purchasing the property due to poor credit.  
His uncle agreed and assisted by obtaining financing and becoming the sole titleholder.  Jose 
proceeded to make all payments associated with the property, including the initial deposit and all 
mortgage payments.  Other than the initial funds used to purchase the property, Jose made all 
payments by depositing money into a joint bank account he held with the decedent.  The 
decedent never lived at the property and maintained a separate residence.   

TRIAL COURT 

Following Otilio’s death in 2021, Jose filed a quiet title action seeking a determination as 
to his ownership of the property. The Estate opposed and counterclaimed, arguing the property 
was never gifted to Jose by Otilio and was otherwise rightfully an asset of Otilio’s Estate.  

Jose moved for summary judgment. Jose’s motion was filed electronically via Judiciary 
Electronic Document Submission (JEDS).  Electronic notice of the filing was sent to the email 
addresses of three individuals at the Estate counsel’s firm.  The Estate, however, failed to oppose 
the motion and the court granted the unopposed motion.  The trial court found Jose made all 
payments for the property, Otilio never lived at the property, and Otilio was named on the deed 
solely to secure financing.  Accordingly, the court ruled that Jose was the fee simple owner of 
the property and ordered the executor of the Estate “to execute all necessary documents to ensure 
that the deed for the [p]roperty is in the name of [Jose].” Id. at p. 4. 

The Estate filed for reconsideration of the decision, arguing it was not properly served 
with the motion. The Estate also presented new evidence including checks allegedly showing 
that Otilio paid the down payment and closing costs for the purchase of the property. The new 
evidence was presented to the court through a certification made by the Estate’s executor.  Jose 
disputed this contention, asserting all the costs were made through his own funds, which were 
transferred to his uncle for the purchase.   

In denying the reconsideration motion, the court found the executor lacked personal 
knowledge as to the real estate transaction and her certified statements were “unsupported 
hearsay.”  Id. at p. 15.  

APPELLATE DIVISION 

The Appellate Division reviewed the summary judgment decision de novo and the 
reconsideration motion for abuse of discretion.  In affirming both rulings, the two-judge panel 
held: 

1. The summary judgment motion was properly served via JEDS, which constitutes 
effective service pursuant to R. 1:5-2.  The appeals court specifically found that 
electronic notice was sent to three email addresses associated with the Estate’s counsel’s 
law firm, Estate counsel did not dispute notice was sent to email addresses with his firm, 
and the record confirmed that that current counsel was the attorney of record as the time 
of the motion. 
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2. No genuine issues of material fact warranting the denial of the summary judgment or the 
reconsideration application were presented.  In particular, the Appellate Division agreed 
with the trial court that the executor’s certification failed to present personal knowledge 
of facts, as required by R. 1:6-6, regarding certain payments purportedly made toward the 
property around the time of purchase.  The appellate court also reviewed two checks 
attached to the certification and separately found that one was in part illegible and 
therefore the court could not discern whether it is was what the executor “claim[ed] it to 
be” and the other check did “not show that it came from Otilio’s account.”  Id. p. 17. 
 

3. Jose met the requirements to quiet title under N.J.S.A. § 2A:62-1. From the evidence 
presented, the court found Jose established his claim of ownership based on his payments 
towards the property, including all mortgage payments, and sole and exclusive possession 
of the property since purchase. 
 

CONCLUSION 

In affirming the trial court’s decisions, the Appellate Division clarified the standards for 
electronic service under R. 1:5-2, the personal knowledge requirement of affiants under R. 1:6-6, 
and quiet title actions under N.J.S.A. § 2A:62-1. 

Fountain Plaza, LLC, v. Petrock’s Liquors, Inc., No. A-1522-23, 2024 WL 4822646 
(N.J. Super. App. Div. Nov. 19, 2024) 

The Chancery Division, relying on R. 1:21-1(c) and RPC 3.7, granted defendant’s motion 
to disqualify plaintiff’s attorney.  Plaintiff was granted leave to file an interlocutory appeal, and 
the Appellate Division reversed.  

Plaintiff Fountain Plaza is an LLC, with a sole member who is also an attorney with a 
solo practice (“Attorney”).  Attorney certified that he does not practice law through plaintiff.  
Attorney described the LLC as “a passive business owning title to real estate.”  Id. at *2. 

In 1998, Attorney, individually, owned a property which was adjacent to a property 
owned by defendant Petrock’s Liquors, Inc. (“PLI”).  Attorney entered into an Easement 
Agreement with PLI.  According to the Easement Agreement, Attorney had an application before 
the planning board which called for a shared driveway and parking with PLI.  Under the 
Easement Agreement, Attorney was responsible for constructing a shared driveway and parking 
spaces at his sole cost and expense, but the cost of maintenance and repair of the driveway and 
parking spaces would be shared by the parties equally.  In 2001, Attorney and PLI executed the 
easement.   

Several years later, Attorney transferred his interest in his property to plaintiff, Fountain 
Plaza, LLC.   

In March 2022, plaintiff demanded PLI divert water from its downspouts at its expense.  
Attorney, as counsel for the LLC, filed a complaint for a declaratory judgment.  PLI 
counterclaimed, asserting causes of action based on an alleged breach of contract. 

PLI moved to disqualify Attorney from representing plaintiff.  In a brief he prepared on 
plaintiff’s behalf in opposition to the disqualification motion, Attorney conceded the court would 
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have to conduct a hearing pursuant to Lopez v. Swyer, 62 N.J. 267 (1973), and that “the 
possibility of an evidentiary hearing and/or a trial of this matter could not be excluded.”  Id. at 
*5.  The trial court granted the disqualification motion. 

The trial court based its approval of the disqualification motion first on R. 1:21-1(c), 
which the trial court described as making clear that an entity other than a sole proprietorship 
could not appear in court without counsel and as “…‘not allowing attorneys to represent their 
own LLCs except for limited liability companies for the practice of law,’ citing R. 1:21-1(B).”  
Id. at *6. 

The trial court also held RPC 3.7 prevented Attorney from representing plaintiff, finding: 

Attorney [] will undoubtedly be required to testify at trial, wherein 
plaintiff must prove that PLI’s discharge of water from its 
downspouts onto the easement is not a reasonable use of the 
easement.  Because [A]ttorney will be a primary witness at trial, he 
is barred from representing his LLC under RPC 3.7.  

Id.  

The Appellate Division first noted that a determination of whether counsel should be 
disqualified is an issue of law and, therefore, subject to de novo appellate review.  Id. at *7. 
While noting that “a person’s right to retain counsel of his or her choice is limited, in that ‘there 
is no right to demand to be represented by an attorney disqualified because of an ethical 
requirement,’” the tribunal is “…equally mindful that disqualification motions should be ‘viewed 
skeptically in light of their potential abuse to secure tactical advantage.’”  Id. at *8.    

The court noted that “… R. 1:21-1(c), with certain exceptions not applicable here, 
provides that a business entity other than a sole proprietorship is required to appear in court 
through an attorney.”  Id. at *9 (quoting Globe Media Grp., LLC v. Cisneros, 403 N.J. Super. 
574, 576 (App. Div. 2008)).  The Appellate Division continued: 

The trial court held “R. 1:21-1(c) does not allow attorneys to 
represent their own LLCs, except for limited liability companies for 
the practice of law.”  But the rule doesn’t say that.  The rule requires 
an entity, however formed and for whatever purpose, to appear in 
court through an attorney authorized to practice law in this state.  It 
is undisputed [Attorney] is an attorney authorized to practice law in 
this state.  The Rule bars a lay person from appearing on behalf of a 
business entity in court.  But this case is not about lay representation 
of a business entity.  And nothing in R. 1:21-1(c) prevents an 
attorney from representing a business entity in which the attorney 
has an ownership or membership interest. 

Id. at *9.  

The Appellate Division noted that the trial court also misread R. 1:21-1(B), which 
concerns limited liability companies for the practice of law.  The Appellate Division noted that 
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this rule does not apply because plaintiff is not a limited liability company for the practice of 
law. 

The court next moved to RPC 3.7.  The Appellate Division noted:   

RPC 3.7 states:  

(a) a lawyer shall not act as an advocate at a trial in which the lawyer 
is likely to be a necessary witness unless: (1) the testimony relates 
to an uncontested issue; (2) the testimony relates to the nature and 
value of legal services rendered in the case; or (3) disqualification 
of the lawyer would work substantial hardship on the client. 

(b) a lawyer may act as an advocate in a trial in which another lawyer 
in the lawyer’s firm is likely to be called as a witness unless 
precluded from doing so by RPC 1.7 or RPC 1.9. 

Id. at *10.  

The trial court held that because Attorney “will be a primary witness at trial, he is barred 
from representing his LLC under RPC 3.7.”  Id at *11.  The Appellate Division disagreed, 
noting: “Based on the undisputed facts of the case, we agree [Attorney] is likely to be a 
necessary witness.  That finding, however, does not require [Attorney]’s immediate 
disqualification.  RPC 3.7 prevents a lawyer who is likely to be a necessary witness from acting 
as an advocate at a trial.”  Id. (emphasis added). 

The Appellate Division noted that in Escobar v. Mazie, 460 N.J. Super. 520, 527 (App. 
Div. 2019), the court held that “RPC 3.7 is a rule addressed only to a lawyer acting as an 
advocate at trial.”  Id.  Based on this determination, the Appellate Division found that the trial 
court in Escobar had erred in relying on RPC 3.7 to bar the attorney-witness from representing 
the defendant at depositions or in any other pre-trial matters.”  Id.  The Appellate Division 
explained that the American Bar Association’s comments to the model Rule of Professional 
Conduct 3.7 expressed a concern that: 

Because a witness is required to testify on the basis of personal 
knowledge, while an advocate is expected to explain and comment 
on evidence given by others, the jury may not understand whether 
a statement by an advocate-witness should be taken as proof or as 
an analysis of the proof. 

Id. (quoting Escobar, supra, 460 N.J. Super. at 527).   

The Appellate Division also noted “by disregarding the phrase ‘at a trial’ in the language 
of RPC 3.7, the trial court failed to follow the bedrock assumption in statuary interpretation that 
the scrivener did not use any unnecessary or meaningless language.”  Id. at 14 (internal citations 
omitted).  

The appellate court concluded: 
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Because the trial court erred in applying R. 1:21-1(c) to disqualify 
[Attorney] and erred in applying RPC 3.7 to disqualify him 
immediately, we reverse.  Defendant is free to renew, at an 
appropriate time, a motion to disqualify [Attorney] from acting as 
counsel at trial or a pretrial evidentiary hearing in which [Attorney] 
is likely to be a necessary witness, in accordance with RPC 3.7. 

Id. 

In re Estate of May, Docket No. A-1380-22, 2025 WL 311559 (N.J. Super. App. Div. 
Jan. 28, 2025) 

This case examines an award of counsel fees and imposition of sanctions in an action 
brought by a spouse to be named lawful beneficiary of life insurance policies over the decedent’s 
mother.   

The decedent, Tyrone May, Sr., was married to Teresa, and they had three adult children 
together.  He owned two life insurance policies, naming Theresa as beneficiary:  a MONY 
Incentive Life Legacy variable life policy (“MONY Life Legacy”) with a $250,000.00 face value; 
and an AXA Equitable Term 20 policy (“AXA Term policy”), with a $350,000.00 death benefit.   

In February 2011, Tyrone signed an AXA Equitable change of beneficiary form for both 
policies naming his mother, Hazel, as beneficiary.  He signed in the presence of David S. Pozzi, 
an insurance adjuster for his family business, May Funeral Homes.  Two days later Pozzi faxed 
the form to AXA, with the subject line only referencing the AXA Term policy. 

In February 2019, Teresa filed for divorce, but Tyrone never filed any responsive 
pleadings, hoping for reconciliation.  The divorce complaint was later dismissed upon his death. 

Tyrone died intestate in April 2020.  At the time of his death, he and Teresa were still 
legally married. The MONY Life Legacy policy was valued at $545,181.82.   

Hazel and Teresa both filed complaints seeking to be appointed as estate administrators in 
April 2020. 

In July 2020, Lento Law submitted a limited power of attorney to Equitable concerning the 
death claim for both policies, on Hazel’s behalf.  Hazel and Lento Law endorsed checks in July 
2020 for $350,025.60 and $545,181.82 from Equitable.  The funds were deposited into a trust 
account (the “Wyoming Trust”) allegedly established for Hazel’s and Tyrone’s children’s benefit, 
with Hazel listed as the account owner and a Wyoming address.  The trust account was owned by 
a Wyoming Corporation TMFT, Inc. 

In August 2020, the court granted Hazel’s application and appointed her temporary 
administrator.  She was directed to provide an informal estate accounting within forty-five days.   

On September 15, Teresa served written discovery demands on Hazel.  One of the demands 
asked “What insurance policies of any kind did Tyrone May, Sr. have?  Please list name of 
company, contact information and policy number.”  Another asked Hazel to produce copies of the 
policies.  Hazel answered on December 4, 2020, stating “Decedent had health insurance at the time 
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of his death” and that she was not in possession of any documents responsive to the request for 
insurance policy information. Id. at 4-5. 

Hazel produced a deficient accounting on October 23, 2020 and another deficient 
accounting two weeks later. 

An EIN number was issued on November 12, 2020, with Hazel as administrator, 
unbeknownst to Teresa or the court.  On November 20, the court removed Hazel as administrator 
and appointed Maisie Chin Smith as temporary administrator. 

Hazel’s responses to the interrogatories initiated “protracted and contentious” discovery 
hearings from November 2020 to April 2021, and Teresa’s counsel and Ms. Smith were unable to 
obtain any information regarding Tyrone’s assets, EIN and death benefits.  Id. at 6.  Three hearings 
were held in April 2021, where Hazel admitted that she received over $800,000.00 and distributed 
some of those funds to Tyrone’s children when they “wanted something.”  Id.  Hazel’s counsel 
maintained that obtaining an EIN was an “outstanding issue” even though they had already 
obtained the EIN over six months earlier. 

On April 7, 2021, the court ordered that no more funds be distributed from the account, 
that Pozzi produce the insurance documents to Teresa’s counsel and Ms. Smith, and that Lento 
Law produce a sworn statement regarding its efforts to obtain an EIN, and bank account statements 
and copies of the checks drawn from the Wyoming account. 

Hazel produced bank statements showing withdrawals, but no copies of the checks.  On 
April 12, a lawyer from Lento Law, submitted a certification that “between February 26 and March 
2, 2021, no EIN was taken out for the [estate], no accounts were opened in the name of the estate.”  
Id. at 7.  On April 18, he submitted a second certification stating that an EIN was obtained in 
Hazel’s name to open the Wyoming Trust account.  The court ordered further clarification so the 
lawyer submitted a certification on April 21 stating that he directed and approved establishing the 
Wyoming corporate entity “TMFT, Inc.,” an irrevocable asset protection trust set up to protect 
Hazel’s interest in the life insurance proceeds.  He also admitted that the firm obtained an EIN as 
part of plaintiff’s status as the temporary administrator of the estate. 

Even in light of these certifications, Hazel continued to obfuscate assets and insurance 
policy documents from April 18, 2021 through October 28, 2022.  The court sanctioned Hazel for 
discovery violations prior to June 2021 and ordered her to pay Teresa’s and the court-appointed 
administrator’s counsel fees. 

Hazel moved for summary judgment, seeking an order that the insurance benefits from 
both policies were non-probate assets and she was the lawful beneficiary.  Teresa opposed the 
motion, arguing that she was the lawful beneficiary of the MONY Life Legacy policy. 

The trial court found that Hazel was the lawful beneficiary of the AXA Term Life policy, 
but decided a plenary hearing was necessary to determine the lawful beneficiary of the MONY 
Life Legacy Policy, and ordered those funds to remain in the court-appointed administrator’s trust 
account.  This was because a single change of beneficiary form was used for both policies, as was 
the company’s standard procedure when the same owner was naming the same beneficiaries on 
multiple policies, but was a point of confusion for the court.  Pozzi testified and clarified this point 
at the hearing, as he witnessed Tyrone executed the change of beneficiary forms. 
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The court found that Hazel was also the lawful beneficiary of the MONY Life Legacy 
policy, and ordered $600,000.00 be released to Hazel, but $67,989.86 be retained for the 
anticipated sanctions and fee awards. 

Teresa sought $125,716.00 in attorney fees and costs for services rendered from June 29, 
2021 to October 20, 2022, and sanctions against Hazel.  The court found that Teresa was only 
entitled to $44,000.00 because the billing was excessive – for example 86.75 hours billed for the 
opposition to Hazel’s motion and preparation for the cross-motion for attorney fees and sanctions, 
even though several motions had already been filed for the case and the information was readily 
available.  The court also imposed $20,000.00 in sanctions against Hazel, finding her actions were 
intentionally and maliciously deceitful to Teresa and the court. 

Hazel appealed the award of attorneys’ fees, arguing that the life insurance proceeds were 
non-probate assets and it was an abuse of discretion for the court to award attorneys’ fees from 
them.  She also argued the sanctions award was unreasonable and duplicative.   

The Appellate Division was not convinced by either argument, finding that, in light of the 
“torturous procedural history” of the case, attorneys’ fees were warranted.  Id. at 16.  It also found 
that the sanctions were reasonable in light of Hazel’s “intentional, willful, and malicious” 
misconduct.  Id. at 18.   

On appeal, Teresa argued that the reduction in the fee award was in error.  The Appellate 
Division upheld the trial court’s finding that the application for services was excessive and found 
no abuse of discretion. 

Teresa also argued that the trial court erred in finding Hazel to be the lawful beneficiary of the 
MONY Life Legacy policy.  The Appellate Division found that this conclusion of the trial court 
was supported by ample credible evidence in the record and was not an abuse of discretion, and 
further, that Teresa had not made a showing that she was the lawful beneficiary.   

In re Estate of Oh, Docket Nos. A-3678-22, A-3686-22, 2025 WL 596289 (Feb. 25, 
2025) 

This decision is the latest phase in a dispute between two brothers regarding the assets of 
their father.  See, e.g., In re Estate of Byung Tae-Oh, 445 N.J. Super. 402 (App. Div. 2016).   

The decedent died intestate, as a resident of Korea.  He was survived by a wife and children.  
His estate was valued at $31 million; the primary asset was a real estate company based in Korea.  

The defendant/son, Hyung Kee Oh, had started a business in the United States.  In 2001, 
the decedent wired $900,000 to an account of the business.      

The plaintiff, Wonki Oh, had sued in Korea to determine the value of the estate and further 
alleged that the defendant's share in the estate had to be reduced by the inter vivos transfers from 
the decedent to the defendant.  In the New Jersey litigation, among other claims, the plaintiff 
asserted that the decedent had New Jersey assets and sought the appointment of an administrator 
for the estate.  The plaintiff also claimed that the $900,000 transfer represented the decedent’s 
investment in the other son’s business and in turn was an asset of the estate.  The defendant denied 
that the decedent had any assets in New Jersey and argued the $900,000 was a gift.  
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In an earlier round of the litigation, a New Jersey judge granted summary judgment in the 
plaintiff's favor and held that the estate had a 40.8% interest in the New Jersey company.  The 
judge also appointed an administrator of the estate.  

In 2017, a Korean court held that the estate had a 40.8% interest in the New Jersey company 
and awarded that interest to decedent's wife and children.  

Next, in 2018, a New Jersey trial judge approved an administrator's report.  The plaintiff 
argued the report was incomplete, a proposed settlement was premature and administrator's 
findings about the estate's interest in New Jersey company and decedent's inter vivos gifts were 
incorrect. The trial court denied the plaintiff's motion and awarded counsel fees to plaintiff and 
defendant. 

In this current phase of the litigation, the plaintiff appealed orders granting the court-
appointed administrator's motion to be discharged and denying the plaintiff's cross-motion seeking 
the release of funds from an escrow account and the requirement that the administrator or another 
person continue to search for assets.  The defendant appealed the award of counsel fees and costs 
to the plaintiff.  

The Appellate Division affirmed the approval of the administrator's report, reversed the fee 
award to the defendant and remanded for further proceedings on the plaintiff's fee application.  The 
court found that on remand, the trial court awarded fees to the plaintiff without adequately 
addressing the appellate court's directives and failed to conduct a detailed analysis of the fees' 
reasonableness and their benefit to the estate. 

The Appellate Division also affirmed the discharge of the administrator.  The plaintiff 
argued administrator should not be discharged because he failed to reveal the total value of the 
estate and committed other improper conduct.  The appeals court found that the administrator had 
no duty to determine the total value of an estate with a majority of assets located in Korea. The 
court also vacated the order awarding plaintiff counsel fees and costs because trial judge did not 
follow court's directions on remand, so the matter was remanded again. 

In re Vincent W. Urbank & Ida M. Graf, Revocable Living Trust, Docket No. A-1331-
23, 2025 WL 546926 (N.J. Super. App. Div. Feb. 19, 2025) 

This case concerns the appeal of the trial court’s decision to award $2,805 in costs 
associated with the filing of an interim accounting, inclusive of bond repayment and nominal fees 
related to the action.  The Appellate Division affirmed the award relating to the cost of the bond 
and fees associated with the interim accounting.   

 The matter returned to the Superior Court, Probate Part after the remand for further 
proceedings to ensure that all court-appointed trustees and administrators of the Vincent W. 
Urbank & Ida M. Graf Revocable Living Trust (“RVT”) fully accounted for estate and RVT assets 
formerly in their hands.  After a lawsuit concerning the RVT’s distributions, the court appointed 
an attorney (“Attorney 1”) as the first interim trustee/temporary administrator of the estate of 
Vincent W. Urbank.  Subsequently the litigation concerning the RVT’s distributions was settled.  
On July 25, 2015, Attorney 1 prepared an order appointing another attorney (Attorney 2”) as 
successor trustee of the RVT.  Finally, on October 17, 2016, the court appointed the current trustee 
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(“Attorney 3”) and required Attorney 2 to file a certified accounting within 45 days of the order 
dated January 13, 2017.  

 Attorney 3 determined that the settlement agreement from the RVT litigation 
required annual accounting.  Therefore, Attorney 3 filed a verified complaint to approve his 
accounting for the period between October 17, 2016, through October 26, 2019.  Attorney 3 
advised the court that Attorney 2 never filed the certified accounting required by the order from 
January 13, 2017.  The court approved Attorney 3’s accounting. 

 Additionally, in compliance with the remand order from the Appellate Division, the 
court issued an order to show cause requiring each of the appointed trustees to submit formal 
accountings.  Attorney 1 filed the accounting and the Surrogate’s office audited and approved the 
accounting.   

Attorney 2 filed his formal accounting after receiving subpoenaed records from 
institutions.  Attorney 2’s formal accounting requested counsel fees, the cost of the bond, and the 
associated costs incurred from producing the compelled accounting.  The court granted Attorney 
2’s bond repayment and associated costs but denied his requests for counsel fees.  The RVT’s 
beneficiaries moved for reconsideration surrounding awarding Attorney 2 costs and bond 
repayment because the RVT’s beneficiaries alleged there was double payment on the bond.  The 
court found there was no evidence warranting reconsideration of the award.  The RVT’s 
beneficiaries appealed. 

 The Appellate Division affirmed the trial court’s decision.  The Appellate Division 
reasoned that in administering a trust, the trustee may incur only costs that are appropriate and 
reasonable in relation to the trust property, the purposes of the trust, and the skills of the trustee.  
N.J.S.A. § 3B:31-58.  The Appellate Division found the bond payments to be costs associated with 
the trust, and that the appellants provided no evidence the trust was charged for overlapping bond 
payments.   

In re Estate of Mesce, Docket No. A-354-23, 2025 WL 880475 (N.J. Super. App. Div. 
March 21, 2025)  

Frank Cicerale and Vally Cicerale were the beneficiaries of the estate.  They appealed an 
order granting a motion to disqualify their lawyer and his law firm (“Lawyer”).  The adverse parties 
were Janis Knoll and Joseph Karn (the respondents on the appeal), who argued that the Lawyer 
had an irreconcilable conflict of interest arising from his prior consultation with them in the same 
matter, during which they shared confidential information, including settlement positions, but 
ultimately decided not to retain him.  

The underlying litigation centered on a will contest.  Before filing their complaint, the two 
respondents, Knoll and Karn, consulted with the Lawyer.  According to Knoll and Karn, they 
shared the substance of their claims against the appellants with the Lawyer and discussed potential 
settlement options.  The respondents ultimately decided not to retain the Lawyer and hired another 
attorney to file their litigation. 

Thereafter, the appellants retained the Lawyer to represent them in the same estate matter. 
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The respondents moved to disqualify the Lawyer as counsel for the appellants.  In their 
motion, the respondents alleged the Lawyer had an “irreconcilable conflict of interest” because 
Knoll and Karn had consulted with him months before he was retained by the appellants. More 
particularly, the respondents alleged that the consultation with the Lawyer “included the sharing 
of highly prejudicial confidential and harmful information, including their assessment of the 
[d]ecedent’s estate, their understanding of the [d]ecedent’s testamentary intentions, the relative 
strengths and weaknesses of their case, and specific potential settlement posture.” 

With the motion, the respondents provided a certification prepared by Knoll to the court 
for in camera review.  The respondents argued that the Knoll certification was “unequivocal in 
providing the specifics of [p]etitioners’ settlement position and what [r]espondents should or 
should not receive from the Estate.”  The respondents did not provide a copy of the Knoll 
certification to the appellants.  The respondents also relied on email communications with the 
Lawyer that likewise were not provided to, or identified for, the appellants. 

The appellants opposed the disqualification motion, raising among other points that they 
had not been provided with a copy of the Knoll certification or the emails, and the certification 
had not been submitted properly for in camera review.  

The trial court issued a written statement of reasons and an order disqualifying the Lawyer 
from representing the appellants.   

The Appellate Division granted the appellants’ motion for leave to appeal.  The appeals 
court reversed and remanded on several grounds.  

The Appellate Division explained that a lawyer may be precluded from “representation of 
a client with interests materially adverse to those of a former prospective client in the same or a 
substantially related matter if the information acquired from the former prospective client could 
be significantly harmful to that person in the matter.”  Greebel, 467 N.J. Super. at 257 (quoting 
Michels, New Jersey Attorney Ethics:  The Law of New Jersey Lawyering § 21:2-3 at 512-13 
(2011)); see also RPC 1.18(b).  To justify disqualification under RPC 1.18(b), (1) the consultation 
with the former prospective client must have been in the same or a substantially related matter, 
“and (2) the disclosed information must be significantly harmful to the former [prospective] client 
in the present lawsuit.”  See Greebel, 467 N.J. Super. at 257-58 (citations omitted).   

However, the appeals court explained that disqualification is a “harsh discretionary remedy 
which must be used sparingly.” Cavallaro v. Jamco Prop. Mgmt., 334 N.J. Super. 557, 572 (App. 
Div. 2000).  “In evaluating motions for the disqualification of counsel for an adversary pursuant 
to this RPC,” courts must “balance competing interests, weighing the need to maintain the highest 
standards of the profession against a client’s right freely to choose [their] counsel.”  Twenty-First 
Century Rail Corp.  v. N.J. Transit Corp., 210 N.J. 264, 273-74 (2012) (quoting Dewey v. R.J.  
Reynolds Tobacco Co., 109 N.J. 201, 218 (1988)). In doing so, the court must undertake a 
“painstaking analysis of the facts.”  Dental Health Assocs. S. Jersey, P.A. v. RRI Gibbsboro, LLC, 
471 N.J. Super. 184, 192 (App. Div. 2022) (citations omitted). 

Here, the appeals court explained, it was undisputed that:  the Lawyer consulted with Knoll 
and Karn in connection with the same matter; and the Lawyer now represented the appellants and 
was adverse to his former potential clients.  The only question was whether Knoll and Karn 
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disclosed to the Lawyer “information . . . that could be significantly harmful to [them] in the 
matter.”  RPC 1.18(b). 

The appeals court found that the trial court did not conduct the fact-sensitive analysis  
required by the case law.  As a result, the Appellate Division vacated the disqualification order 
and remanded for further proceedings consistent with its opinion. 
 

Fou v. Kevin Kerveng Tung, P.C., No. A-0557-23, 2025 WL 365574 (N.J. Super. App. 
Div. February 3, 2025) 

This is the second of two opinions issued “back-to-back” by the Appellate Division. The 
first opinion, Fou v. Kevin Kerveng Tung, P.C., No. A-3377-22, 2025 WL 260915 (N.J. Super. 
App. Div. January 22, 2025), was limited to affirming the trial court’s entry of an amended final 
judgment.  This later opinion affirms the trial court order awarding attorney’s fees for frivolous 
litigation against Tung, in favor of a party who did not provide a “safe harbor” letter to Tung.  

Tung represented Fou in a divorce action in 2010.  Fou subsequently sued Tung for 
malpractice.  The jury awarded damages of $500,000, and the trial court awarded counsel fees of 
$702,000.  Tung appealed.   

In 2021, the Appellate Division affirmed the finding of negligence and the counsel fee 
award but modified the damages figure to nearly $450,000.  The Appellate Division remanded 
the matter to the trial court for entry of a revised judgment reflecting the modified damages 
figure. 

Tung filed for certification, which was denied by the New Jersey Supreme Court.  Fou v. 
Tung, 251 N.J. 192 (2022).  Tung moved for leave to file a petition for writ of certiorari to the 
United States Supreme Court, which was denied in January 2023.  Tung v. Fou, 143 S. Ct. 746 
(2023).  

Tung also sought to collaterally attack the judgment by attempting to intervene in the 
divorce proceedings.  The trial court and Appellate Division both denied Tung’s motions to 
intervene.  Tung again petitioned for certification to the New Jersey Supreme Court, which 
denied the petition.  Fou v. Fou, 246 N.J, 49 (2021).  The United States Supreme Court 
subsequently denied certiorari.  Tung v. Fou, 142 S. Ct. 100 (2021).  

Finally, since Tung had exhausted all avenues for appeal, Fou asked the trial court to 
enter the revised final judgment.  In response, Tung moved to vacate the final judgment.  The 
trial court denied Tung’s motion and entered the amended final judgment.  The trial court also 
entered an order finding that Tung’s motion to vacate violated the Frivolous Litigation Statute 
(FLS) at N.J.S.A 2A:15-59.1 and awarded Fou’s attorneys’ fees of just under $8,000 as a 
sanction against Tung. 

Tung appealed both orders. 

In the first opinion, supra, the Appellate Division affirmed the order entering the 
amended final judgment, noting that the trial court had done nothing more than follow the 
specific instructions provided by the Appellate Division in its 2021 opinion.   
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In granting Fou’s application for attorney’s fees under the FLS, the trial court stated that 
Tung’s motion to vacate the judgment essentially asked the court to take action which was 
refused by the Appellate Division, the New Jersey Supreme Court, and the United States 
Supreme Court.  The trial court found that the motion to vacate the judgment “was frivolous per 
se as a matter of law, a fact that would be evident to anyone with a cursory knowledge of the 
structure of the state judiciary . . . let alone someone licensed to practice law in this state.”  Fou 
v. Kevin Kerveng Tung, P.C., No. A-0557-23, 2025 WL 365574 (N.J. Super. App. Div. February 
3, 2025) at *1.  

Tung raised two arguments on appeal.  First, he argued that he had filed his motion to 
vacate in good faith.  The Appellate Division rejected that argument, noting: 

The remand was only for a clerical task; the remainder of 
our lengthy thorough opinion considered and rejected every 
argument proffered by Tung to overturn the jury verdict and other 
components of the final judgment.  Id.  There was no provision for 
Tung to retry or relitigate previously raised issues.  Tung then 
appealed our decision to our Supreme Court and through the 
federal court system, including the United States Supreme Court.  
All appeals were denied.   

Therefore, Tung’s motion to vacate the final judgment 
could only be construed as being brought in bad faith.  

Id., at *2. 

Turning to the procedural argument regarding the lack of a safe harbor letter, the 
Appellate Division noted that both the FLS and R. 1:4-8 are interpreted restrictively so that “the 
right of access to the court is not unduly infringed upon, honest and creative advocacy is not 
discouraged and the salutary policy of the litigants bearing, in the main, their own litigation 
costs, are not abandoned.  Id. (quoting Borough of Englewood Cliffs v. Trautner, 478 N.J. Super. 
426, 444 (App. Div. 2024) (quoting Wolosky v. Fredon Twp., 472 N.J. Super. 315, 327 (App. 
Div. 2022)).  

The Appellate Division next noted that a request for frivolous litigation sanctions can be 
brought under R. 1:4-8 or N.J.S.A. 2A:15-59.1.  Prior to seeking sanctions under the court rule, 
the moving party must provide written notice to the offending party demanding withdrawal of 
the frivolous pleading.  Toll Bros., Inc. v. Twp. of Windsor, 190 N.J. 61 (2007).  The 
requirements for a “safe harbor” letter are set forth in R. 1:4-8(b)(1).    

However, the Appellate Division also noted that R. 1:4-8(f) states, “To the extent 
practicable, the procedures prescribed by this rule shall apply to the assertion of costs and fees 
against a party other than a pro se party pursuant to N.J.S.A. 2A:15-59.1.”  “Thus, a litigant 
moving for counsel fees and costs pursuant to N.J.S.A. 2A:15-59.1 is required to comply with R. 
1:4-8(b)(1) but only to the extent practicable.”  (quoting Bove v. AK Pharma Inc., 460 N.J. 
Super. 123, 150-51 (App. Div. 2019)).  

The Appellate Division noted that plaintiff did not provide a safe harbor letter and the 
trial court did not conduct a practicability analysis, but concluded:  
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In reviewing the unique circumstances presented here, we 
are satisfied it was not practicable for plaintiff to serve a safe-
harbor letter.  The initial matrimonial action began more than 15 
years ago.  The trial in the malpractice action took place in 2018.  
Our opinion was issued in August 2021, affirming the jury’s 
finding of negligence and remanding solely for the trial court to 
enter an amended judgment in accordance with our decision.  For 
the next two years, Tung pursued appeals in our Supreme Court 
and in the federal judicial system.  All of his arguments regarding 
the trial court’s and this court’s orders were rejected.  
Nevertheless, in May 2023, Tung moved to vacate the final 
judgment.  As explained above, this was undisputably a frivolous 
filing.  Thereafter, plaintiff moved for sanctions under the FLS and 
R. 1:4-8.   

In light of the unprofessional behavior exhibited by Tung in 
bad faith throughout this litigation, we cannot reward Tung by 
requiring strict adherence to the Rule in this case.  To do so would 
undermine the principals behind the FLS and R. 1:4-8.… 
Therefore, we are satisfied that the trial court did not abuse its 
discretion in awarding plaintiff counsel fees under R. 1:4-8. 

Fou, at *3.  

 

In re Jason Y. Liaban, Docket No. A-1435-23, 2025 WL 747482 (N.J. Super. App. Div. 
March 10, 2025) 

Maria Y. Liaban (“Mother”), the mother of Jason Y. Liaban (“Decedent”), appealed an 
order that dismissed her complaint against Kriezl L. Liaban (“Decedent’s wife”) with prejudice.  
Decedent, a police sergeant, committed suicide on March 30, 2023, leaving behind his wife and 
four minor children.  Mother alleged that the Decedent’s wife’s actions, including emotional 
distress and an extramarital affair, led to Decedent’s suicide.  Maria sought to remove 
Decedent’s wife as the administrator of Decedent’s estate, claiming negligence and wanton 
disregard for Decedent’s life. 

The court found no basis for Mother’s claims and appointed a guardian ad litem (GAL) 
for the children to ensure their interests were protected.  The GAL’s report concluded that the 
best interests of the children would be served by leaving the estate under Decedent’s wife’s 
control, as Mother could not provide a valid reason for removing her.  The court dismissed 
Mother’s complaint with prejudice, affirming Decedent’s wife’s position as the estate’s 
administrator. 

On appeal, Mother argued that the probate court erred by not considering N.J.S.A. 3B:7-
1.1(a) (the “Slayer Statute”) and equitable factors.  Mother claimed the Slayer Statute should be 
expanded to include suicide resulting from marital discord.  The Appellate Division declined to 
expand the Slayer Statute and found that Mother’s claims under the Slayer Statute were without 
merit, as Decedent’s wife was not criminally responsible for Decedent’s death.  The court also 
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noted that Mother’s equitable arguments were not raised in the probate court and declined to 
consider them.   

The Appellate Division affirmed the probate court’s decision, finding no abuse of 
discretion. 

 

Brodsky v. Estate of Goodman, Docket No. A-0592-23, 2025 WL 1024243 (N.J. Super. 
App. Div. April 7, 2025) 

Plaintiff Eleanor Brodsky (“Eleanor”) appealed two Law Division orders which denied 
her motion for a change of venue, granted the defendants’ motion to dismiss her complaint 
without prejudice, and directed her to refile in the Chancery Division, Probate Part.  Philip 
Goodman died on January 9, 2023.  Eleanor, who married the decedent in 2007, discovered after 
his death that annuities meant for her benefit were missing and had been transferred to accounts 
benefiting the decedent’s heirs. 

Eleanor filed a complaint in the Law Division, alleging breach of contract, conversion, 
fraud, and civil conspiracy and seeking punitive damages.  The defendants moved to dismiss the 
complaint for lack of subject matter jurisdiction, arguing that the Law Division did not have 
jurisdiction over estate matters.  The Law Division judge agreed, stating that the issues pertained 
to the administration of the estate and should be heard in the Probate Part pursuant to R. 4:3-1.   

On appeal, Eleanor argued that the defendants did not present sufficient evidence to 
support their motion to dismiss and that she should be permitted to re-file in the Law Division.  
However, the Appellate Division affirmed the Law Division’s decision, agreeing that the proper 
venue for the complaint was the Probate Part, and found no abuse of discretion in denying the 
change of venue.  The Appellate Division concluded that the complaint involved estate issues 
under the jurisdiction of the Chancery Division. 

In re G.W., Docket No. A-3597-23, 2025 WL 1689282 (N.J. Super. App. Div. June 17, 
2025) 

Gabrielle (“G.W.”) had resided in a group home operated by Arc of Bergen and Passaic 
Counties (“Arc”) since 2012. The Division of Developmental Disabilities (“DDD”) and New 
Jersey’s Medicaid program implemented through the Division of Medical Assistance and Health 
Services (“DMAHS”) had jointly provided for her services and treatment.  

 
In December 2019, G.W. inherited $600,000 from her sister after she died intestate. In 

September 2020, G.W. was declared an incapacitated person and the Bureau of Guardianship 
Services was granted full guardianship of her person.  

 
In January 2024, Arc filed a complaint requesting to be appointed G.W.’s legal guardian 

and seeking to transfer the funds to a pooled special needs trust, so G.W. could continue to be 
eligible for Medicaid.  DDD responded by claiming a lien on the funds for the cost of G.W’s care, 
which it argued had to be satisfied before Arc established the trust. Arc argued that under the 
Medicaid lien statute, DMAHS’s future Medicaid lien was a preferred claim that took priority over 
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the DDD lien.  Importantly, G.W.’s guardian ad litem informed the trial court that she believed 
Arc’s position was in G.W.’s best interest.  

 
In June 2024, the trial court held that the DDD lien would not be recognized because it was 

subordinate to the Medicaid lien and directed G.W.’s funds to be transferred to Arc’s pooled trust. 
It found that under the Medicaid Lien Statute, there can be no Medicaid lien against a living person. 
It also found under the DDD lien statute that DDD’s lien was an immediate interest, contrasting 
with DMAHS’s future interest in the Medicaid lien. However, the trial court performed a best-
interest analysis and ultimately agreed with Arc’s argument that the Medicaid lien should take 
priority.  It found that it would be in G.W.’s best interest to adopt a reading of the statutes that did 
not recognize the DDD lien, so that her Medicaid eligibility would not be in jeopardy. DDD 
appealed the trial court’s ruling, arguing that it was entitled to recover on its lien because the 
Medicaid lien could not attach before G.W.’s death. 

 
The Appellate Division interpreted the statutes by analyzing their plain language. The 

Medicaid lien statute states that a lien can be recovered “from the estate of a deceased recipient.” 
N.J.S.A § 30:4D-7.2(a)(1). The DDD lien statute mandates that a lien shall attach against the 
property of a person receiving services for the total cost of their care.  N.J.S.A. § 30:4-80.1. 
Therefore, since G.W. was alive at the time of the dispute, the Medicaid lien did not exist and 
could not have attached to the funds. Only when both the DDD and Medicaid liens exist at the 
same time does the Medicaid lien take priority.  

 
The Appellate Division further stated that the trial court’s best-interest analysis was not 

appropriate because of the legislative mandate in the DDD lien statute’s applicable code,  directing 
the individual to repay the cost of their care if they possess the resources to do so.  N.J.A.C. 
10:46D-2.1(f).  

 
The Appellate Division held that DDD may recover on its lien, as the only statutorily 

recognized lien in existence.  It reversed the trial court’s ruling directing G.W’s funds to Arc’s 
trust and remanded for further proceedings. Although G.W. died on May 30, 2025, shortly before 
the Appellate Division’s decision, the court only addressed the trial court’s previous ruling and 
directed any new circumstances to be brought before the trial court on remand.  
 

FANG LIU v. AFFINITY CARE OF NJ and WELLCARE NEW JERSEY., Docket 
No. A-2058-23, 2025 WL 1693474 (N.J. Super. App. Div. June 17, 2025) 

Fang Liu (“Plaintiff”) originally filed a pro se complaint against Affinity Care and 
WellCare of New Jersey (“Defendants”) in 2019, alleging that Defendants committed malpractice 
by failing to provide homecare services to her 82-year-old father resulting in his death.  

After the case previously went on appeal, the Appellate Division ordered Plaintiff to retain 
an attorney to draft and file an amended complaint, among other directives.  On March 3, 2023, 
the trial court provided remand instructions to Plaintiff consistent with the order. 

Shortly afterwards, Plaintiff filed a motion to compel the production of documents from 
Defendants in discovery.  The court denied her motion, stating that no jurisdictional prerequisite 
existed for those documents to be provided for filing the amended complaint.  
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 Plaintiff was given time to retain an attorney until April 17, 2023, but failed to do so.  The 
trial court first dismissed Plaintiff’s complaint without prejudice.  Plaintiff attempted to appeal this 
dismissal without success. On February 14, 2024, the trial court dismissed Plaintiff’s complaint 
with prejudice, reasoning that she had sufficient opportunity and notice to retain an attorney.  

Plaintiff appealed the trial court’s order, stating that it had no legal basis to dismiss her 
complaint and should have done so without prejudice.  She also challenged the denial of her 
discovery motion.  

The Appellate Division affirmed the trial court’s dismissal of Plaintiff’s complaint with 
prejudice.  Plaintiff was required to retain an attorney because pro se litigants generally do not 
have standing to assert the rights of third parties. Stubaus v Whitman, 339 N.J. Super. 30, 47-48 
(App. Div. 2002).  Rule 1:21-1(a) additionally states that an individual who is not a licensed 
attorney cannot appear on behalf of a third party. Therefore, Plaintiff, acting in a representative 
capacity for her father’s estate, could appear and prosecute the claim pro se. 

Legal standards in New Jersey dictate that a dismissal with prejudice is rarely to be ordered 
unless the refusal to comply with the order is “deliberate and contumacious.” Abtrax Pharm., 139 
N.J. at 514 (quoting Lang v. Morgan’s Home Equip. Corp., 6 N.J. 333, 339 (1951)). The Appellate 
Division determined that Plaintiff’s continued refusal to comply with its order met this standard, 
and thus Defendants had a strong right to finality.  

The Appellate Division also determined that the trial court did not err in denying Plaintiff’s 
motion to compel discovery.  Plaintiff’s demand for discovery did not comport with the Appellate 
Division’s ruling requiring her to retain an attorney. 

In re Estate of Franklin, Docket No. A-4003-23, 2025 WL 2836025 (N.J. Super. App. 
Div. Oct. 7, 2025) 

The parties’ mother died intestate.  She left three children who entered into litigation with 
each other.  A neutral administrator of the estate was appointed. 

The litigation was settled by an agreement by two of the children – Anthony and Kelly – 
which provided that under N.J.S.A. § 3B:23-9, those parties agreed that Kelly would transfer her 
share of the estate to Anthony.  The agreement also provided for $10,000 to be paid to Kelly’s 
daughter.   

The agreement was submitted to the trial court for approval.  The trial judge added language 
to the effect that Kelly still needed to satisfy an outstanding child support obligation before the 
administrator of the estate could make the distribution of her share to Anthony.  The judge reasoned 
that N.J.S.A. § 3B:23-9 was overridden by N.J.S.A. § 2A:17-56.23b, which requires the 
satisfaction of any outstanding child support lien before distributions from an estate.  However, 
the trial court noted that it did not find any case on point as to the interplay of these statutes.  

Anthony appealed.  He argued that, because N.J.S.A. § 3B:23-9 allows the parties in 
interest to alter the allocation of shares of the estate, Kelly’s child support lien should not take 
priority.   
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The Appellate Division rejected this argument and affirmed the trial court.  It determined 
that Anthony’s argument would undermine the rights of children to support.  The child’s right to 
support is paramount and outweighs the beneficiaries’ right to alter distributions under N.J.S.A. § 
3B:23-9. 

In re Estate of Sandor,  No. A-0936-23, 2025 WL 3640043(N.J. Super. App. Div. Dec. 
16, 2025) 

Ralph Sandor died in 2019.  Sandor’s nephew, Anthony Russo, Sr., died after Sandor. 
Defendant Lottie Russo is the spouse of Russo, Sr. Anthony Russo, Jr. (Russo, Jr.) served as 
Sandor’s agent pursuant to a power of attorney. Lottie and Russo, Jr. had the same attorney at the 
trial level.  

 
The various parties have been involved in three lawsuits related to the estate: (1) a 2019 

action challenging probate of Sandor’s 2013 and 2014 purported wills and alleging Russo, Jr. 
convinced Sandor to modify his will to the detriment of other beneficiaries (the probate action); 
(2) an action by the administrator pendente lite of Sandor’s estate against Russo, Jr. and others 
seeking to recover gifts made by Russo, Jr. from Sandor’s estate under authority allegedly 
granted to him by the power of attorney (the claw back action); and (3) an action by Russo, Jr. 
seeking court approval of his accounting as Sandor’s agent under the power of attorney (the 
accounting action).  

 
 The parties to the probate action reached a tentative settlement.  A motion for an order 
approving the settlement was filed in October, 2020. Pursuant to the settlement, Sandor’s April 
2013 will would be admitted to probate but the distribution scheme would be modified pursuant 
to NJSA 3B:23-9.  Three devisees under the will would receive nothing under the settlement and 
two individuals who were not devisees under the will would receive distributions under the 
settlement.  Lottie’s late husband, Russo, Sr., was a residuary devisee under the will and was not 
excluded by the settlement.  
 

While Lottie concedes that she received a copy of the 2019 verified complaint, she was 
not a party to the probate action, and she did not participate in the probate action.  Since her late 
husband’s estate was not excluded by the proposed settlement, Lottie did not file opposition to 
the October 2020 motion to approve settlement.   

 
The October 2020 motion was withdrawn and a second motion to approve a settlement 

was filed in July 2023.  The proposed distribution omitted Russo, Sr. Lottie opposed the motion, 
arguing that she was entitled to receive Russo, Sr.’s residuary share as his surviving spouse and 
that he was improperly excluded.  

 
At oral argument, Lottie’s counsel argued that while Lottie did receive notice of the order 

to show cause, it was insufficient to trigger opposition to the settlement agreement because 
Lottie understood it to be admitting the April 25, 2013, will to probate, which Lottie supported as 
it protected her interests. 

 
The trial court disagreed, finding that Lottie should have participated following service of 

the order to show cause and verified complaint, or at least identified herself as an interested 
party. The trial court entered final judgment approving the settlement over Lottie’s objection.  
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Lottie appealed, arguing that the trial court erred in not considering Lottie’s substantive 

arguments in opposition to the settlement.  
The Appellate Division agreed, “We conclude that the trial court misapplied its discretion 

in treating defendant’s failure to file an appearance in the probate litigation as a waiver of her 
right to participate in the settlement. Id., at 11. The trial court instead should have considered the 
fairness of the settlement agreement in light of the evidence presented. The trial court based its 
decision to deny defendant’s requested relief solely on her failure to participate in the probate 
action, which the trial court found to be a waiver of her right to participate in the settlement. Id.  
Defendant should not be prejudiced by the gap in time from the January 2022 settlement to her 
August 2023 opposition because plaintiff’s July 2023 motion materially altered the requested 
relief sought in the verified complaint and the initial October 2020 motion to approve settlement. 
There would have been no reason for defendant to challenge the initial settlement agreement. Id. 
at 12. We disagree with the trial court that defendant’s inaction prior to her August 2023 
opposition voluntarily or knowingly relinquished her interest in the decedent’s estate. Id. at 13.  

 
The appellate court concluded, “In practical effect, by approving the settlement, the trial 

court improperly disinherited Defendant. Id.  
 
Slanovec v. Carroll, 2024 WL 5239989 (Ch. Div. Dec. 23, 2024) 

Barbara Slanovec (“Barbara”) and Robert Carroll (“Robert”) are siblings and two of 
Margaret Carroll’s (“Margaret”) three adult children.  Margaret, who was not named a party in the 
lawsuit, is a 92-year-old resident of Wall Township.  Barbara and Robert are residents in 
Pennsylvania and Florida, respectively.  Maia Modebadze (“Maria”) is Margaret’s live-in aide. 

Barbara alleged that her efforts to visit with Margaret have been precluded or frustrated, 
and that her relationship with her mother has been tarnished or diminished by the false statements 
and wrongful interference of Robert and Maia.  

Barbara pleaded several separate counts, including but not limited to, visitation and access, 
prima facia tort, and defamation. 

Robert filed a motion to dismiss pursuant to R. 4:6-2(e), claiming the counts do not 
constitute valid causes of action. 

The first issue addressed by the Trial Court is whether Margaret is a necessary party.  The 
court concluded that she was and must be joined as a party pursuant to R. 4:28-1.  Specifically, the 
trial court concluded that Barbara’s claims seek to “alter the sphere of influence around Margaret” 
and the relief she seeks “could still impact Margaret’s wants and desires.”  As such, she “ought to 
have a full say about the entry of, and the terms of, any injunctive relief this court may temporarily 
or permanently issue that would impact or adjust her circle of friends and relatives.” 

The second issue is whether the claims should be dismissed.  To that issue, the court 
concluded that although they are “somewhat novel and uncertain”, they should not be dismissed 
pursuant to R. 4:6-2(e).   
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With respect to this second issue, the trialcourt analyzed the Heart Balm Act, which 
abolished “rights and actions…for the alienation of affections, criminal conversation, seduction or 
breach of contract to marry.”  Specifically, the trial court concluded that the Heart Balm Act does 
not expressly bar the action brought by Barbara because it relates to the parent/child relationship 
(and not the institution of marriage). 

C.V.O. v. D.A.O., Docket No. A-3321-24, 2026 WL 20874, (N.J. Super. App. Div. Jan. 
5, 2026) 

The plaintiff, John Doe, appealed from an order granting the defendants, his deceased 
parents' estates – i.e., the estate of C.V.O., Jr. and the estate of G.A.O. -- motions to dismiss 
Doe's complaint with prejudice for failure to state a claim under Rule 4:6-2(e).   
 

The plaintiff alleged sexual abuse and related claims.  The motion judge found that Doe 
had entered into a global settlement which released claims against the estates.   
  

Doe had previously filed multiple lawsuits against his parents.  In 2017, the partied 
entered into a global settlement.  While under oath, Doe affirmed his agreement to that 
settlement to the court.  However, one of the parents – G.A.O. – was not a party to the 
settlement, but she gifted Doe the settlement sum of $1.3 million.  She passed away in March 
2021. 
 

In November 2021, Doe filed the current proceedings.  The matter was the subject of 
various procedural stages.   
 

The motion court eventually granted the estates' motion to dismiss Doe's claims, finding 
Doe had previously entered a global settlement agreement which released claims against the 
estates.  The trial judge also denied Doe’s motion for reconsideration.    
 

The Appellate Division affirmed the lower court. The appellate judges reviewed the 
terms of the settlement and the procedural path of the cases.  It affirmed the trial court.    
 

In re Estate of Canova, Docket No. A-1696-23, 2026 WL 305263 (N.J. Super. App. Div. 
Feb. 5, 2026) 

Marianne Canova (“Decedent”) and Lawrence Cinelli were married in 1970 and had two 
sons, Mario and Genio.  Thereafter, in 1976, the Decedent and Lawrence entered into a property 
settlement agreement (“PSA”), which was incorporated into their 1978 divorce judgment. The 
PSA required Lawrence to convey the marital home to the Decedent and provided that if the 
Decedent remarried, she would sell the home and distribute net proceeds one-half to herself and 
one-half in trust for the two sons.  Otherwise, the PSA required that if the home was sold at any 
time the proceeds would be distributed as if the Decedent remarried. 

In 2019, the Decedent executed a Last Will and Testament disinheriting Mario, Genio, and 
her brother for personal reasons, and leaving her entire estate to St. Jude Children’s Research 
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Hospital.  The Decedent never remarried and lived in the home until she died on August 12, 2022.  
The Decedent’s will was probated on August 25, 2022. 

Mario filed a complaint to reform the Decedent’s will to comply with the PSA, asserting 
mistakes in contents and inducement.   

The executor of the Decedent’s estate sold the home on February 24, 2023, for $355,000, 
with $148,098.72 held in escrow.  The parties cross-moved for summary judgment, and Mario 
sought fees under Rule 4:42-9(a)(2).  After hearing argument, the trial court granted Mario’s 
summary judgment motion, and found the PSA unambiguous, held its plain language required 
distribution of one-half of sale proceeds to the sons upon any sale, including post-death, deemed 
the Decedent’s testamentary intent irrelevant.  The court reformed the Decedent’s will, directed 
disbursements of $74,049.36 to each son, awarded Mario $21,593.46 in fees, and granted a stay 
pending appeal.   

On appeal, the Decedent’s estate and Attorney General argued the trial court misinterpreted 
the PSA by ignoring equitable principles, erred by reforming the Decedent’s will, and erred by 
awarding fees, with the Attorney General additionally challenging Mario’s proof of mistake in the 
inducement.   

Applying summary judgment standards, will-construction and reformation principles, 
along with equitable enforcement of property settlement agreements, the Appellate Division 
adopted Restatement guidance addressing conflicts between contractual obligations and donative 
transfers and the treatment of ambiguity.   

The Appellate Division found no patent ambiguity in the Decedent’s will expressly 
disinheriting her sons and brother, and it rejected the trial court’s conclusion that the PSA limited 
the Decedent to a fifty percent ownership interest.  The Appellate Division held paragraph six of 
the PSA created two conditions for sequestering one-half of sale proceeds: (1) remarriage requiring 
pre-remarriage sale with a trust for the sons; and (2) a sale “at any time” incorporating the same 
distribution language.  The Appellate Division stated neither condition occurred because the 
Decedent neither remarried nor sold the home during her lifetime.  The court concluded that:  
Lawrence’s interest was conveyed to the Decedent, giving her fee simple ownership; the sons’ 
interest was only in proceeds upon a qualifying sale which never occurred; the Decedent’s will 
was unambiguous, and there was no basis to reform it.  The Appellate Division therefore reversed 
the grant of summary judgment and fee award to Mario and remanded for entry of summary 
judgment for the Decedent’s estate and the Attorney General. 

In the Matter of FMW, an Alleged Incapacitated Person, 483 N.J. Super. 395 (App. 
Div. 2026)  

FMW lived with her sister, RW, who was FMW’s caretaker and only relative.  The parties 
did not dispute that FMW was incapacitated and in need of a guardian.  The only issue was whether 
the guardian would be RW or the Public Guardian.    

Adult Protective Services (APS) reported that RW was uncooperative and refused to 
provide FMW’s medical information.  RW also claimed to have power of attorney for FMW but 
would not produce it.  At times, RW would not allow APS to see FMW.  FMW’s physicians told 
APS that FMW had missed or cancelled several appointments.  APS further alleged that FWM lost 
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her home health aide due to RW’s actions.  The former aide alleged that RW left FMW in the same 
clothes as the day before, and that the clothes would be soiled with urine.  The aide also reported 
that FMW was frequently found in the fetal position.   

The probate court appointed William Saxton, Esq. as FMW’s attorney.  Saxton reported 
that RW delayed and rescheduled meetings multiple times, forcing Saxton to obtain an order 
permitting him access to FMW.  Saxton reported that FMW was severely underweight. Saxton 
was so concerned that he called emergency medical personnel to the house to check his client’s 
vitals, which were within normal limits.  Saxton noted that his report was compiled from interviews 
with many people, a number of whom spoke with Saxton on the condition of anonymity.  Saxton 
summarized the interviews in his report.  Saxton did not interview FMW’s medical providers. 

 The court conducted a hearing by telephone.  The court heard argument from 
APS, RW’s attorney and Saxton.  The judge reviewed Saxton’s report and the physician’s 
certifications.  The court noted that the only issue was who would be the most appropriate 
guardian.  After noting the law’s preference for a family member, the probate court ruled:  
“Based on…the reports that were presented to the court by Mr. Saxton, the court cannot 
find that RW would be an appropriate guardian for purposes of FMW’s protection and 
care.  The court is going to appoint the Public Guardian.” 483 N.J. Super. 395, 405.  

 RW appealed.  Before RW’s appeal was decided, FMW died.  The appellate court 
took the case anyway, noting, “Nevertheless, because the procedural issues raised in this 
appeal are significant” and “capable of repetition yet evading review,” “this appeal is 
justiciable despite FMW’s passing.”  Id., at 401, quoting State v. Cassidy, 235 N.J. 482, 
491 (2018).  “Had we been afforded the opportunity to decide this appeal prior to FMW’s 
passing, we would have remanded the matter to the probate court to conduct an 
evidentiary hearing to allow the parties to call witnesses and conduct cross examination 
and to issue findings of fact and conclusions of law.” Id. at 401.   

The Appellate Division noted that RW did not request discovery, a jury trial or a plenary 
hearing on the issue of who should be appoint FMW’s guardian.  Nonetheless, RW, in her Answer, 
denied many of the challenges to the care she provided her sister.  “When a party does not object 
to an alleged trial error or otherwise properly preserve the issue for appeal, the appellate court may 
nonetheless consider it if it meets the plain error standard of Rule 2:10-2.  The plain error standard 
requires determination of (1) whether there was error; and (2) whether the error was clearly capable 
of producing an unjust result.”  Id. at 406 

   The appellate court also noted that rigorous procedural safeguards exist to protect 
the subject of a guardianship action “because a finding of incapacity results in an 
individual’s loss of the right of self-determination.”  Id. at 407. The Appellate Division 
continued, “A court tasked with such a significant decision must engage in a two-step 
analysis: First, the court must determine by clear and convincing evidence if the 
individual is incapacitated; second, upon making a finding of incapacity, the court must 
determine whether to appoint a general or limited guardian and must appoint an 
individual to serve in that capacity.  Id.  

   The appellate court also noted that Rule 1:7-4(a) requires a trial court to state 
clearly its factual findings and then correlate them with the relevant legal conclusions.  
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The Appellate Division concluded that the probate court misapplied its discretion by not 
complying with R. 4:86-4 and R. 1:7-4 in the following ways: 

1. The court failed to make adequate findings by clear and convincing evidence 
as to whether FMW was incapacitated and in need of a guardian.   

2. After finding incapacity, the court misapplied its discretion by not conducting 
a hearing in open court, taking testimony, permitting cross examination on the 
contested issue of who should be appointed as FMW’s guardian, and not 
making detailed findings of fact and conclusions of law on this issue.  Id. at 
409.  

The appeals court also ruled, “We hold that certain due process procedural 
safeguards established by the applicable statutes and court rules – mainly, the right to 
limited discovery and a hearing in open court with testimony and cross examination – 
apply to the determination of the appointment of a guardian.”  Id.  

The court continued, “At its only hearing, the court noted FMW’s incapacity was 
not contested and then merely summarized Dr. Burger and Dr. Ballan’s conclusions that 
she could not care for herself.  The court offered no analysis of the proofs in this case in 
the context of FMW’s best interests and made no findings – let alone by clear and 
convincing evidence – as to FMW’s incapacity.” Id. at 410. “The lack of dispute 
regarding FMW’s incapacity did not obviate the need for the court to consider all of the 
evidence and make findings by clear and convincing evidence as to whether FMW was 
incapacitated.” Id.  

The appellate court explained, “Once the court determined FMW was 
incapacitated, it was obligated to determine whether a limited or full guardian was 
required of the person or of the estate or both.  R4:86-6(c). Id.  The court continued “A 
person who is incapacitated in some respects may nonetheless have sufficient capacity to 
make a choice as to where he or she wishes to live, and if he or she does, the 
guardianship should be limited to allow him or her to make that choice.  The court made 
no findings on this issue.”  Id.  

In addition, in 2014 – before FMW became incapacitated – she created a durable 
power of attorney, appointing RW as her agent over her affairs.  The trial court made no 
mention of this power of attorney.  Id. at 411.   

The Appellate Division concluded that, given the importance of the decision of 
who will be an incapacitated person’s surrogate decision maker, if the issue is contested, 
a plenary hearing with the due process safeguards is required, to protect the subject of a 
guardianship hearing.  That procedure should afford due regard to the statutory 
preference for a family member and should be held to ensure that the result comports 
with the incapacitated individual’s best interests.  Id.   
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In re Estate of Lagano, Docket No. A-1316-22, 2026 WL 548837 (N.J. Super. App. Div. 
Feb. 27, 2026) 

The Appellate Division addressed an appeal stemming from alleged loans totaling 
$187,500 made by Anthony Trobiano (“Anthony”) to Frank P. Lagano Sr. (“Decedent”) in April 
2006, reflected by two checks bearing a South Hackensack address and “Loan” on the memo 
lines.   

Anothony alleged the funds were for the Decedent’s purchase of World Waste 
Technologies (“WWT”) stock, with an initial six-month repayment term later modified shortly 
before the Decedent’s death to repayment upon sale of the stock.  The Decedent died intestate on 
April 12, 2007, and an initial estate filing by Frank Lagano Jr. (“Lagano”) did not list Anthony’s 
debt.   

Frances Lagano (“Frances”) was appointed administratrix in May 2007 and later 
inherited the WWT stock.  Frances died in 2011, after which Lagano sought appointment as 
substitute administrator.  Anthony and Lagano discussed repayment in April 2014 after Lagano 
advised the stock was sold, but no payment followed.   

Tracy Trobiano assigned her related claim to Anthony on August 1, 2018, and Anthony 
demanded repayment and then filed suit on October 11, 2018 in federal court against Lagano 
individually, and as substitute administrator of Decedent’s estate.   

The federal court dismissed various counts in June 2020, including Counts I to V with 
prejudice against Lagano individually, and later remanded the refiled probate action under the 
probate exception to diversity jurisdiction.   

Anthony refiled on January 12, 2021 and made several claims, including for money lent, 
money had and received, breach of contract, breach of implied contract, unjust enrichment, and 
N.J.S.A. 3B:22-40, seeking relief against the Decedent’s estate, Lagano, individually and as 
substitute administrator, and Lagano’s sisters.   

Lagano moved to dismiss or for summary judgment asserting limitations, statute of 
frauds, Dead Man’s Act, and lack of personal jurisdiction over out-of-state heirs, but the Probate 
Part denied the motion without prejudice.  Lagano then answered only in his capacity as 
substitute administrator and never answered individually.   

The probate court managed discovery through multiple conferences, directing Lagano to 
produce the estate administration file and sit for deposition, but Lagano repeatedly failed to 
comply, citing travel, COVID-related issues, and discomfort with Anthony’s presence.  

After a written order compelled a June 24, 2022 deposition and warned that 
nonappearance would result in striking pleadings and default, Lagano still refused to be deposed.  
Anthony moved for default judgment, and after denying Lagano’s requests for accommodations, 
the court struck his pleadings and entered default.   

The court found Lagano’s noncompliance willful and egregious under Rule 4:23-2(b) and 
Rule 4:23-4, given multiple missed, court-ordered depositions over months, justifying striking 
his answer and entering default.  The court then held a proof hearing at which Anthony testified 
and was cross-examined.  It found by at least a preponderance of the evidence that the two 
checks were loans to a friend to buy stock, noted an August 2018 assignment of the second 
check, and deemed the six-year statute of limitations for personal actions applicable, with the 
statute of frauds not barring recovery.   
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The court entered judgment for $187,500 against Decedent’s estate and Lagano as 
substitute administrator, and against Lagano individually and as substitute administrator and 
against Lagano’s sisters for $187,500, reserving fees and costs for post-judgment application.  
Lagano appealed.  The court later granted Anthony’s motion for attorneys’ fees and costs 
totaling $87,159.89, referencing Rule 4:42-9 and Lagano’s alleged misappropriation, breach of 
fiduciary duty, bad faith, delay, and obstruction.  Lagano amended his appeal to address the fee 
award.   

The Appellate Division affirmed, striking Lagano’s pleadings and the default, holding the 
sanction was just and reasonable in light of longstanding, willful discovery violations and that 
Lagano lacked standing to raise his sisters’ arguments due to their default.  
Moreover, the Appellate Division held the trial court had jurisdiction to decide fees because 
Lagano’s initial appeal was interlocutory with fees unresolved, and his later amended appeal cured 
the issue.  However, it vacated the fee award and remanded because the trial court failed to make 
necessary findings distinguishing whether fees were payable by Decedent’s estate or by Lagano 
personally and to separate fees attributable to pursuing the estate’s claim from those caused by 
Lagano’s personal conduct.   

Mary D. Forest v. Division of Medical Assistance and Health Services, Docket No. A-
1344-2, 2026 WL 772366(N.J. Super. App. Div. March 19, 2026) 

 The plaintiffs were the beneficiaries under the will of Clerveaux Benoit (“Decedent”).  
They sought to invalidate a lien by Division of Medical Assistance and Health Services 
(“DMAHS”).  The lien had been placed on property owned by the Decedent and his wife 
(“Wife”).  The Decedent and his Wife had acquired the property in 1986 and held it as tenants by 
the entirety.     
 

The Wife had been a Medicaid beneficiary from 2003 until her death in 2012.  She died 
before the Decedent.   

 
DMAHS expended approximately $415,500 for medical care and services provided to the 

Wife.   
 
In April 2019, the executor of the Wife’s estate sent a letter to DMAHS, although it 

appeared that prior communications among the parties had occurred too.  In response to that 
letter, DMAHS advised that it was asserting a claim against the Wife’s estate for the amount paid 
out.  DMAHS also filed and served a lien claim.   

 
On August 1, 2024, the plaintiffs filed a complaint against DMAHS, to declare the lien 

ineffective against the Decedent’s estate, the property, or the proceeds from the sale of the 
residence.  The plaintiffs acknowledged that the Wife had received benefits from DMAHS but 
asserted that the lien was not effective against the property because the Decedent had become the 
sole owner of the property when his Wife died, since they had owned it as tenants by the entirety 
– i.e., when the Wife passed away, the Decedent became the sole owner.     

 
The trial court denied the plaintiffs’ application.  The plaintiffs appealed.  
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The Appellate Division affirmed, on four basic grounds: (1) tenancy by the entirety property falls 
within the expansive statutory and regulatory definition of "estate" subject to Medicaid recovery; 
(2) the existence of a surviving spouse affects only the timing of enforcement, not the validity or 
authority to place a lien; (3) the lien was timely because New Jersey law imposes no time limit on 
the filing of such a lien; and (4) the lien did not constitute an unconstitutional taking. 

In re Estate of Buccafusca, Docket No. A-1653-24, 2026 WL 860503 (N.J. Super. App. 
Div. March 30, 2026) 

This case involves the deathbed transfer of an interest in real estate from the decedent, of 
David Buccafusca (“Decedent’), to Jose and Rocio Mesia. The petitioner, the administrator of the 
estate, challenged to transaction.  

The Decedent, acting as a Good Samaritan, volunteered to assist the Mesias by co-signing 
a note and mortgage so that they would qualify to purchase a piece of real estate.  The Decedent 
co-signed the note and mortgage but did not otherwise invest in the property or make any payments 
on the note.  A few years later, suffering from esophageal cancer, the Decedent executed a 
quitclaim deed conveying his interest in the property to the Mesias (“Grantees”) for no 
consideration, on the day before he died.  The deed was signed in the presence of his former 
girlfriend and a notary public.  The grantees were not present.   

The former girlfriend testified that the Decedent was alert, responsive, and able to answer 
questions at the time he signed the deed and that he answered affirmatively and appeared to 
understand the purpose of the deed.  The notary confirmed his identity by viewing his driver’s 
license and asking if he was willing to sign the deed, to which he responded yes.  It is noteworthy 
there was also testimony from an “Advanced Practice Nurse” who was caring for the Decedent, 
indicating that he was lethargic and had a headache and problems seeing.  The petitioner also 
testified that the Decedent David was speaking “gibberish” that same day. 

The trial court granted summary judgment to the grantees despite the conflicting testimony 
regarding the Decedent’s capacity, for the following reasons: 

1. The trial court ruled that the Dead Man’s Act did not apply because the written deed 
creates a prima facie case that the transfer was valid.  Moreover, the authenticity of the 
signature is presumptively valid because it was notarized. 
 

2. In addition, the court rejected the claim of mental incapacity because the petitioner 
failed to offer expert testimony on that issue.  The trial judge determined that the lay 
opinions expressed were insufficient. 

 
3. Finally, the court found that there was no evidence presented to show that there was 

any undue influence by the grantees. 

The Appellate Division upheld the decision below, ruling that the Dead Man’s Act did not 
apply where a litigant’s case is based primarily on written evidence.  In addition, it found that 
although a recipient must show clear, cogent, and persuasive evidence that a donor intended to 
make a gift, execution and delivery of a deed is generally sufficient to make such a showing.  The 
appeals court also ruled that the challenger asserting undue influence to defeat such a gift bears 
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the burden of clearly proving undue influence.  Finally, the court noted that in order to establish 
lack of capacity, a challenger must provide clear and convincing evidence and that, in this case, 
expert testimony was necessary to prove mental incapacity and that the challenger had failed to do 
so.  Finally, the court noted that an acknowledgement provides prima facie evidence that the person 
executed the instrument in question as his voluntary act and deed.  This presumption can only be 
overcome by clear, satisfactory, and convincing evidence. 

As a result, the Appellate Division concluded that the challenger failed to satisfy its burden 
of proof and upheld the trial court’s determination in its entirety. 

The legal analysis in this case does not break any new ground, but it provides a succinct roadmap 
for cases involving challenges to inter vivos gifts.  Like most such cases, this case is very factually 
unique and it would appear that the fact that the Decedent volunteered to guarantee the note and 
mortgage as an accommodation to the grantees but never actually put any money into the property 
is a key fact.  The court downplayed one potentially significant factor, which is that the Decedent 
remained on the note and mortgage and thus potentially liable for almost eight years after the deed 
was signed.  It accepted grantees’ representation at oral argument that they intended to refinance 
and remove him from the note and mortgage.  It is not clear whether that issue was raised at the 
trial level and if so whether it would have been appropriate for the trial court to require such action 
as a condition of its grant of summary judgment. It is also likely that after eight years the property 
had increased in value so that the risk to the estate was minimal, but this was not addressed. 

Estate of Navatta v. Director, Division of Taxation, Docket No. 003279-2023, 2026 WL 
733979 (N.J. Tax 3/13/2026) 

This case involves a jurisdictional challenge regarding the timeliness of an appeal from a 
transfer inheritance tax assessment.  The underlying substantive dispute arose following an audit 
of the decedent's New Jersey Inheritance Tax Return.  The Division of Taxation recharacterized 
approximately $602,256 in purported "intra-family loans" to a closely held entity as taxable 
transfers.  The Division contended that the Jack J. Navatta Living Trust did not authorize the trustee 
to advance loans and viewed these transfers as "devices to transfer wealth" rather than bona fide 
transactions.  The Estate, however, maintained that the transfers were debt instrument payments 
and argued that an "infirm" accountant had originally misreported them as gratuitous. 

The Director moved for summary judgment, seeking dismissal for lack of subject matter 
jurisdiction, arguing that the Estate failed to file its complaint within 90 days of the Division’s 
First Final Determination Letter issued in December 2021.  However, the procedural history was 
complicated by the Division’s subsequent issuance of a Second Notice of Assessment in March 
2022 and a Second Final Determination Letter in December 2022.  Both of these subsequent 
documents explicitly informed the Estate that it had 90 days to protest or appeal the assessment.  
The Estate filed its complaint on March 20, 2023, 89 days after the Second Final Determination 
but more than a year after the first. 

The Tax Court denied the Division's motion for summary judgment, holding that the 
complaint was timely filed based on the timeline established by the Division's own subsequent 
notices.  Invoking the "square corners" doctrine, the court emphasized that the government must 
act with "compunction and integrity" and cannot achieve a litigation advantage by providing 
taxpayers with erroneous or misleading information regarding their appeal rights.  The court found 
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that by issuing a Second Final Determination Letter that unequivocally offered a new 90-day 
appeal window, the Division afforded the plaintiff a valid right to challenge the assessment.  
Consequently, because the Estate's filing met the 90-day limitation period calculated from the 
receipt of the Second Final Determination Letter, the court maintained jurisdiction over the matter.   
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