
Winning Without Trial: The Art and Science of Effective Settlement Negotiations in 
Mediations 

This seminar is for attorneys who litigate a range of matters, including discrimination, 
whistleblower, and retaliation disputes, and who are interested in learning what happens 
behind closed doors on “the other side.” A panel of experienced plaintiff-side and defense-
side lawyers will offer practical insights into how each counsel prepares for settlement 
negotiations, including valuation of claims, strategies regarding evidence, managing client 
expectations, effective positioning and communications, as well as the impact of changes 
in the law and recent verdicts. Attendees will gain actionable strategies to evaluate and 
present their best-case scenarios, assess risks, and achieve durable settlement outcomes 
for their clients. 
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What Lawyers Can Learn from FBI Hostage Negotiator Chris Voss on “Never Split 

the Difference” in Settlement Negotiations         

 

Employment attorneys routinely negotiate settlements in high-stakes environments—

cases involving allegations of discrimination, retaliation, whistleblower claims, and other 

sensitive workplace disputes. These matters are rarely just about legal claims. They are 

about emotion, reputation, risk, and uncertainty. 

 

Former FBI hostage negotiator Chris Voss, in his book Never Split the Difference, 

argues that successful negotiations are not about simply compromising or “meeting in 

the middle.” Instead, the most effective negotiators focus on strategic empathy, active 

listening, and guiding difficult conversations toward outcomes both sides can accept. 

 

Those principles are at the heart of effective mediation. 

 

Employment litigation, by its nature, tends to intensify conflict. Once a case enters the 

litigation track, positions harden, discovery becomes costly and intrusive, and the 

timeline stretches out. Even when the case eventually settles, the parties often reach 

that point only after significant expense, emotional strain, and disruption. 

 

Mediation changes that dynamic. 

 

An experienced mediator provides something the litigation process cannot: a structured 

environment where the parties can step outside positional advocacy and explore 

mailto:marla@mossmediation.com


resolution in a candid and productive way. Drawing on many of the same communication 

principles discussed in Never Split the Difference—careful listening, calibrated 

questions, and the ability to defuse tension—a skilled mediator can help the parties 

move past impasse and toward practical resolution. 

 

For business leaders, evaluating the risks of litigation early and settling in mediation can 

reduce business disruptions and allow focus to return to running the organization rather 

than managing conflict. 

 

For employees, mediation also offers something particularly valuable: a process that is 

generally less adversarial and more respectful than litigation, where they have the 

opportunity to be heard directly and often leave the process more satisfied with the 

outcome and the fairness of how the dispute was resolved. 

 

For attorneys, effective mediation delivers several important advantages. It allows clients 

to manage risk and control outcomes rather than leaving critical decisions to a judge or 

jury. It reduces the financial and emotional toll of prolonged litigation. And perhaps most 

importantly, it often leaves clients feeling heard and respected—an outcome that 

traditional litigation rarely provides. 

 

In my experience mediating workplace and complex commercial disputes, the difference 

between a stalled negotiation and a successful resolution often comes down to the 

presence of a neutral professional who understands both the legal dynamics and the 

human factors driving the conflict. 

 

The goal of mediation is not to “split the difference.” It is to help parties reach a 

resolution they can live with—one that resolves the dispute efficiently while preserving 

dignity, reputations, resources, and time. 

 



For attorneys and their clients, engaging an experienced mediator early in the process 

often produces faster resolutions, better outcomes, and far greater satisfaction for 

everyone involved. 

 

If you would like to discuss whether mediation may be appropriate for a pending matter, I 

am always happy to have a confidential conversation. 

____________________________________________________________________________ 
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Strategic Case Settlement 

A Guide for Attorneys 
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I. The Modern Settlement Landscape 

Settlement is no longer merely an alternative to trial - it is a primary strategic tool in 

sophisticated legal practice. With escalating litigation costs, unpredictable juries, reputational 

concerns, and increased judicial pressure to resolve disputes efficiently, settlement has become 

the dominant mode of dispute resolution across civil practice areas. 

The Reality of Settlement in New Jersey 

In New Jersey, the vast majority of cases are not decided in the courtroom, but at the negotiating 

table. Because settlement is the primary path to resolution, attorneys must view negotiation not 

as a secondary skill, but as a core component of effective advocacy. The ability to navigate 

settlement discussions can often have a greater impact on a client’s outcome than trial 

performance. 

The Critical Role of Mediation 

Mediation has become a central forum for resolving disputes in New Jersey. It is within this 

structured, yet flexible environment that many cases are ultimately decided. Success in mediation 

requires more than knowledge of the law, it demands strategic communication, preparation, and 

adaptability. 

Building the Skills That Drive Results 

Effective settlement advocacy depends on a range of competencies, including: 

• Strategic case positioning 

• Clear and persuasive communication 

• Understanding and leveraging negotiating dynamics 

• Managing client expectations 

• Creative problem-solving 
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II. Early Case Assessment (ECA): The Foundation of Effective Settlement 

Successful settlements begin long before negotiations formally commence. Early Case 

Assessment (ECA) allows counsel to: 

• Evaluate liability exposure and damages realistically 

• Identify key legal and factual vulnerabilities 

• Estimate litigation costs and timelines 

• Align legal strategy with client objectives 

A rigorous ECA should integrate legal analysis with practical considerations, including client 

risk tolerance, insurance coverage, and potential collateral consequences (e.g., regulatory 

scrutiny or reputational harm). 

Best Practice: Develop a settlement value range early, but treat it as dynamic - continuously 

refine it as discovery progresses. 

 

III. Timing the Settlement Discussion 

Timing is often the most underappreciated lever in settlement strategy. Consider the following 

inflection points: 

• Pre-suit negotiations: Efficient but may lack sufficient information 

• Post-motion to dismiss: Clarifies legal sufficiency of claims 

• Post-discovery / pre-summary judgment: Maximum informational symmetry 

• On the eve of trial: Peak leverage, but highest sunk costs 

• The Impact of Attorneys’ Fees on Settlement Value 

In employment cases brought under the New Jersey Law Against Discrimination (NJLAD) and 

the Conscientious Employee Protection Act (CEPA), fee-shifting provisions significantly impact 

settlement dynamics. Unlike many other areas of law, attorneys’ fees are recoverable as part of 

the plaintiff’s damages, and they often become a central component of settlement discussions. 

As litigation progresses - particularly through extensive discovery - attorneys’ fees can grow 

substantially. This escalation can dramatically increase the overall settlement value of a case, 

sometimes independent of the underlying damages. 
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• Timing Matters: The Cost of Delay 

Because attorneys’ fees continue to accrue throughout the life of a case, settlement demands are 

typically much higher after prolonged discovery. What may have been a reasonable early 

resolution can become far more expensive as fees mount. 

For this reason, early mediation is often a strategic advantage. Engaging in settlement 

discussions before significant fees accrue can create more flexibility, reduce exposure, and 

increase the likelihood of reaching a resolution that aligns with the parties’ goals. 

Key Insights: Strategic attorneys assess not only when they are ready to negotiate, but when the 

opposing party is most motivated to resolve. 

Leverage asymmetry - settlement is most effective when one party perceives greater uncertainty 

or risk than the other. 

 

IV. Negotiation Strategy and Psychology 

Settlement is as much about psychology as it is about legal merit. Advanced practitioners should 

incorporate: 

1. Anchoring and Framing 

• Initial offers can shape the entire negotiation range 

• Frame arguments in terms of risk avoidance rather than concession 

2. Information Control 

• Reveal strengths selectively 

• Avoid overexposure of weaknesses without reciprocal benefit 

3. The Value of a Well-Prepared Mediation Statement 

• A thorough and strategically crafted mediation statement can significantly influence the 

direction and outcome of a mediation. It is often the mediator’s first - and sometimes 

most impactful - exposure to the facts, themes, and strengths of each party’s position. 

• Effective mediation submissions should be clear, organized, and supported by evidence. 

This includes using structured headings, presenting a coherent narrative, and attaching 

key exhibits that substantiate the claims or defenses. Just as importantly, strong 

statements do not ignore weaknesses; they address them directly, including issues such as 

mitigation, credibility concerns, or gaps in proof. 
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4.  The Importance of Strategic “Pivoting” in Mediation 

• Even with thorough preparation and a well-defined settlement strategy, mediation is a 

dynamic process. New information, unexpected testimony, or previously 

underappreciated weaknesses - often referred to as “negative proofs”- can emerge during 

negotiations and materially affect the value of a case. 

 

• Effective advocates recognize that rigidity can be costly. When confronted with adverse 

facts or credibility concerns, it is often necessary to “pivot” and reassess both risk and 

settlement posture in real time. 

 

• This may require difficult but strategic conversations with the client. On the plaintiff’s 

side, negative developments may justify recommending a resolution at a lower figure 

than initially anticipated. On the defense side, the same information may increase 

exposure, supporting a recommendation to offer more than originally planned to mitigate 

risk. 

 

• The ability to pivot is not a sign of weakness - it is a hallmark of skilled advocacy. 

Attorneys who can objectively evaluate new information, adjust expectations, and guide 

their clients accordingly are far more likely to reach settlements that are informed, 

strategic, and aligned with the realities of the case. 

 
5. Credibility and Reputation 

• Client Preparation 

• Consistency and professionalism enhance long-term negotiating effectiveness 

• Overreaching can undermine trust and stall resolution 

 

V. The Role of Mediators and Neutral Evaluation 

Advantages of mediation: 

• Structured negotiation environment 

• Opportunity for candid risk assessment 

• Ability to explore creative, non-monetary solutions 

Selecting the right mediator: 

• Subject-matter expertise 

• Credibility with both sides 

• Ability to manage high-conflict dynamics 
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VI. Structuring the Settlement 

A successful settlement is not just about the dollar figure. Sophisticated agreements often 

include: 

• Payment structures (lump sum vs. installments) 

• Confidentiality and non-disclosure provisions 

• Non-admission clauses 

• Indemnification and release scope 

• Compliance or behavioral commitments 

Risk Consideration: Poorly drafted settlement terms can create future litigation exposure - 

precision in language is critical. 

 

VII. Ethical and Professional Considerations 

Attorneys must navigate settlement within the bounds of professional responsibility: 

• Client Authority: The decision to settle ultimately rests with the client 

• Informed Consent: Clients must understand risks, alternatives, and consequences 

• Conflicts of Interest: Particularly in multi-party or class contexts 

• Candor and Fair Dealing: Misrepresentation can invalidate agreements and damage 

credibility 

 

VIII. Common Pitfalls in Settlements 

Even seasoned attorneys encounter recurring challenges: 

• Overvaluation or undervaluation of claims 

• Emotional decision-making by clients or counsel 

• Failure to anticipate enforcement issues 

• Neglecting tax implications of settlement proceeds 

• Inadequate documentation of terms 

Practice Tip: Conduct a “pre-mortem” before finalizing settlement - identify what could go 

wrong and address it proactively. 
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IX. The Future of Settlement Practice 

Emerging trends are reshaping settlement strategy: 

• Increased use of data analytics to assess case value 

• Virtual mediation and remote negotiations 

• Greater emphasis on alternative dispute resolution (ADR) mechanisms 

Attorneys who adapt to these developments will be better positioned to deliver efficient, client-

centered outcomes. 

 

X. Conclusion 

Settlement is a sophisticated exercise in legal judgment, strategic thinking, and human dynamics. 

Mastery requires more than knowledge of the law - it demands timing, preparation, and the 

ability to navigate uncertainty with precision. 

Remember: the goal is not simply to resolve disputes, but to do so in a manner that optimally 

advances the client’s broader interests while minimizing risk. 
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About 

• Lifetime Member of the Multi-Million Dollar Advocates Forum 

• Selected as Super Lawyers "Rising Star", 2018-2021, 2024, 2025 

• Best Labor & Employment Attorneys by the American Institute of Legal Counsel in 
Labor and Employment Law 

• "Lead Counsel" rated by Thomson Reuters 

Steven Fingerhut is a Partner at Phillips & Associates. He takes an aggressive approach to 
the representation of his clients and is proud to give a voice to those who may otherwise 
have none. Mr. Fingerhut has obtained over $30 million in settlements and verdicts for his 
clients. 

Most recently, in January 2024, Steven Fingerhut received a Plaintiff’s jury verdict and an 
award in excess of $425,000 for his client after successfully trying hostile work 
environment, retaliation, and defamation claims in the Eastern District of New York. 
See Smart v. USA Labor for Hire, Inc., et al., Case No.: 1:20-cv-5594 (TAM). The jury found 
that Ms. Smart was subjected to unlawful discrimination on the basis of her sex and race, 
and that she was terminated in retaliation for her objections to unlawful harassment. 

In May 2025, Steven Fingerhut defeated Defendants’ appeal to the Second Circuit Court of 
Appeals of the jury verdict he obtained after successfully trying discrimination and 
retaliation claims in Federal District Court. Mr. Fingerhut prevailed in each of the six 
grounds under which defense appealed, obtaining an affirmed judgment at the federal 
appellate level. Case No.: 24-1791. 

Some notable results by Steven Fingerhut include: 

• $1,550,000 settlement on behalf of a content producer who was sexually harassed 
by the CEO of a business-to-business marketing company 

• $975,000 settlement on behalf of a bank employee who was sexually harassed by 
her director-level supervisor 

https://www.newyorkcitydiscriminationlawyer.com/documents/staff/vcards/Steven_2560799.vcf
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• $2,000,000 settlement on behalf of construction workers who were subjected to 
pervasive race discrimination 

• $800,000 settlement on behalf of a C-Suite executive who was terminated from his 
job due to his age 

• $800,000 settlement on behalf of a physician who was discriminated against due to 
her gender and unlawfully terminated 

• $900,000 settlement on behalf of an office manager who suffered severe sexual 
harassment 

In March 2022, Steven Fingerhut successfully tried a sexual harassment case to a verdict in 
Queens County Supreme Court. He obtained a unanimous jury verdict for his client, who 
was employed by Defendants for less than 2 weeks. The Defendants were found guilty of 
sexual harassment, assault, battery, and an unlawful constructive discharge of the 
Plaintiff. The case was Grant v. Pexie Enterprises, Inc. and Carl A. Lashley, Index No.: 
704041/2015. Defendants were represented by the Law Offices of Frederick K. Brewington. 
On March 30, 2022, the jury reached a verdict and awarded $112,000 in damages to the 
Plaintiff. The jury further found that Plaintiff was not guilty of any of the counterclaims that 
were filed against her. 

Mr. Fingerhut also litigated and prevailed in one of New York’s first Paid Family Leave cases 
filed in the state. See In Regard to Stacey E. Johnson, PFL Case No. 000009 (May 2021). His 
client, Stacey Johnson, was found to have been wrongfully terminated from her 
employment at Vassar Brothers Medical Center. Specifically, Vassar Brothers Medical 
Center terminated Ms. Johnson while she was on approved and protected leave, caring for 
her infant son, who was undergoing emergency surgery. The judge ordered that Ms. 
Johnson was entitled to monetary compensation for having suffered damages by Vassar 
Brothers. 

Previously, Steven Fingerhut, with co-counsel, also obtained a judgment at trial in excess of 
$75,000 for their client, who was discriminated against by her supervisor and wrongfully 
terminated from her employment due to her pregnancy. She was a server at a small sushi 
restaurant. A jury returned a unanimous verdict in Plaintiff's favor. Weng v. Fancy Lee Sushi 
Bar & Grill, Inc., 2017 U.S. Dist. LEXIS 183657 (E.D.N.Y., Nov. 18, 2017). 

Steven is an active member of the National Employment Lawyers Association and the New 
Jersey Association for Justice. In 2018, 2019, 2020, 2021, 2024, and 2025, he was selected 
by SuperLawyers as a "Rising Star" in New York. SuperLawyers recognizes no more than 
2.5% of attorneys as Rising Stars in each state. Mr. Fingerhut has also been recognized by 
various other legal organizations, such as the American Institute of Legal Counsel and the 



Lead Counsel Review Board. He is a lifetime member of the Multi-Million Dollar Advocates 
forum, which is comprised of lawyers who have either settled or received a verdict of at 
least $2 million. In February 2026, Steven moderated a panel at the National Plaintiff’s 
Summit in Miami, FL on leveraging high value settlements pre-litigation. 

Steven advocates for individuals who have suffered harassment at large, Fortune 500 
companies, as well as smaller companies with fewer than 10 employees. Harassment 
could include epithets, slurs, physical assaults, intimidation, mockery, offensive pictures, 
or other interference with a worker's ability to perform their job. In NY, an employer is 
automatically liable if a supervisor takes an employment action that is adverse to an 
employee based on a protected characteristic. Mr. Fingerhut also represents people who 
are unlawfully retaliated against after engaging in a protected activity. It is unlawful for an 
employer to retaliate against its employees for opposing any employment practice that 
discriminates based on a protected characteristic or for filing a discrimination charge. 

Steven Fingerhut graduated from The College of New Jersey with a degree in mathematics 
and a minor in art history in 2010. He graduated from Albany Law School in May 2013. Early 
in his legal career, Mr. Fingerhut clerked for the Honorable Lawrence E. Kahn in Federal 
District Court for the Northern District of New York, where he gained valuable insight into 
the federal judiciary. He then worked in private practice at a small firm in the area of 
employment law with a focus on FINRA matters. Mr. Fingerhut has been fighting for 
employee rights with Phillips & Associates since 2015. 

Admitted to Practice 

• State of New York 

• State of New Jersey 

• Southern District of New York 

• Eastern District of New York 

• Northern District of New York 

• Western District of New York 

• District of New Jersey 

• Second Circuit Court of Appeals 

Articles 

• https://medium.com/authority-magazine/steven-fingerhut-of-phillips-associates-
on-what-you-should-do-if-your-employer-is-not-willing-to-a5eed60c43a4 

https://urldefense.com/v3/__https:/medium.com/authority-magazine/steven-fingerhut-of-phillips-associates-on-what-you-should-do-if-your-employer-is-not-willing-to-a5eed60c43a4__;!!COskAx4!Ctq0nGqlDR-o1t5YGyBR-LveQhf6ghO2PxLVFuK4rYt3ij6VurteBXOyvM0JcMR0Zt66BqyY1YToxejk$
https://urldefense.com/v3/__https:/medium.com/authority-magazine/steven-fingerhut-of-phillips-associates-on-what-you-should-do-if-your-employer-is-not-willing-to-a5eed60c43a4__;!!COskAx4!Ctq0nGqlDR-o1t5YGyBR-LveQhf6ghO2PxLVFuK4rYt3ij6VurteBXOyvM0JcMR0Zt66BqyY1YToxejk$


• https://beyondexclamation.com/steven-fingerhut-a-zealous-advocate-for-
employees-who-have-been-wronged/ 

https://urldefense.com/v3/__https:/beyondexclamation.com/steven-fingerhut-a-zealous-advocate-for-employees-who-have-been-wronged/__;!!COskAx4!Ctq0nGqlDR-o1t5YGyBR-LveQhf6ghO2PxLVFuK4rYt3ij6VurteBXOyvM0JcMR0Zt66BqyY1f8-B6-K$
https://urldefense.com/v3/__https:/beyondexclamation.com/steven-fingerhut-a-zealous-advocate-for-employees-who-have-been-wronged/__;!!COskAx4!Ctq0nGqlDR-o1t5YGyBR-LveQhf6ghO2PxLVFuK4rYt3ij6VurteBXOyvM0JcMR0Zt66BqyY1f8-B6-K$








Beth C. Rogers, Esq. – Partner & Principal 

Beth C. Rogers is an experienced employment litigator who focuses her employment law 
practice on discrimination, harassment, retaliation and whistleblower claims.  Beth loves 
the practice of law, and says “the best part of my job is working with my clients!” 

Beth is also the President of the National Employment Lawyers Association – New Jersey, a 
nonprofit organization of employment lawyers dedicated to advocating for equality and 
justice in the workplace. 

Beth has written numerous articles about employment law for attorneys and HR 
professionals and has presented lectures for the New Jersey State Bar Association, Rutgers 
University Law School, Fairleigh Dickinson University and numerous private businesses 
about employment laws. 

Prior to going into private practice, Beth served as a New Jersey Deputy Attorney General in 
the employment litigation and counseling section. 
“I will always be grateful for the time I served as a New Jersey Deputy Attorney General; 
public service is a great privilege.” – Beth Rogers 

Beth has been selected for inclusion on the New Jersey Super Lawyers* list, Employment & 
Labor, 2018 – 2025. 
 

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey. 
Click here Selection process – Super Lawyers for Award Methodology. 
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Rob advises employers on a host of workplace challenges, from

AI to cannabis policies, wage-hour to background checks, and

beyond. He is a seasoned litigator and an ardent advocate both in

and outside the courtroom.

More About Rob

Companies face multiple layers of requirements and obligations related to employees

and contractors. Clients rely on Rob as an effective and efficient strategist to defend

them in lawsuits, to devise action plans to avoid litigation, and to provide counsel on

relevant legal developments to create policies and practices to ensure compliance. Rob

partners with clients to craft an optimal solution for each unique circumstance, ranging

from negotiating a pre-litigation resolution, to advancing the clients’ interests through trial

and appeal.

Rob advises clients on a wide range of issues under federal, state, and local laws,

including background check and Fair Credit Reporting Act violations, "ban the box"

issues, prevailing wage requirements, wage and hour and overtime compliance,
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whistleblower retaliation, family and medical leave compliance and

interference/retaliation claims, paid sick leave, and a wide range of discrimination,

harassment, and retaliation issues.

Drawing on a decade of litigation experience, Rob strives to attain practical and efficient

solutions that fit the client and meet the particular needs of the business. He collaborates

with clients to find technological solutions to streamline the disruptiveness of litigation.

He also draws on his industry knowledge to anticipate issues and find pragmatic

solutions.

Rob represents clients in a variety of industries, including entertainment, retail,

background check services, food service and hospitality management, transportation,

and public works contractors. As a skilled trial lawyer, Rob handles complex employment

litigation, including class, collective, and multidistrict litigation, as well as single-plaintiff

lawsuits. He has extensive experience in New Jersey and New York state and federal

courts, as well as federal district courts across the country. He also represents clients

before federal and state administrative agencies, such as the Department of Labor, New

Jersey Division on Civil Rights, New York State Division of Human Rights, and New York

City Commission on Human Rights, among others. Rob also represents clients in

arbitrations, mediations, and pre-litigation negotiations.

At Seyfarth, Rob enjoys working with a team of attorneys who possess world-class

knowledge in areas directly relevant to clients' business needs, and who have a deep-

rooted commitment to client service.
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