Eminent Domain: Emerging Issues and Case Law Update

Experienced eminent domain trial lawyers will discuss recent trends in the area of eminent
domain and recent decisions impact the practice. Topics to be discussed include valuation
issues in redevelopment cases, affordable housing and eminent domain, and case law
update.
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Discussion Outline

Affordable Housing and Eminent Domain.

A.  Statutory authority for power to take real property.
Valuation in Redevelopment Cases

A.  What zoning controls highest and best use?

Case law review




Affordable Housing and Eminent Domain.

New Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et seq. (“FHA”)

* Provides that land may be “condemned by the municipality for purposes of providing low and moderate
income housing.” N.J.S.A. 52:27D-311a(5).

* Does not include power to take for an “inclusionary development” a defined term of art under the FHA,
as are “low income housing” and “moderate income housing.” N.J.S.A. 52:27D-304.

“«

* Authorizes acquisition by eminent domain of property determined “necessary or useful for the construction
or rehabilitation of low and moderate income housing” N.J.S.A. 52:27D-325.

* Any housing unitﬁs) acquired pursuant to N.J.S.A. 52:27D-325 may be sold or leased to low and moderate
income individuals or nonprofit entities.

* FHA does not permit municipality to acquire property by eminent domain for the purposes of conveying
it to a for-profit developer.

. (I;HA does not include is the ability to assemble properties through municipality’s power of eminent
omain




Affordable Housing and Eminent Domain.

Takings for Redevelopment Project under Local Redevelopment and Housing Law, N.J.S.A. 40A:12A-1 et
seq. with Affordable Housing Set Aside.

* Any taking must adhere to requirements of LRHL, not FHA.
Could court authorize taking in affordable housing litigation?

* Eminent Domain Act provides exclusive procedure for property owner to contest taking.

* N.J.S.A. 20:3-5 - Grants Superior Court jurisdiction in “all matters in condemnation, and all matters
incidental hereto and arising therefrom, including . . . jurisdiction to determine the authority to
exercise the power of eminent domain.”

» See also Jackson Twp. v. Getzel Bee LLC, 480 N.J. Super. 592 (App. Div. 2025), certification granted
261 N.J. 554 (2025) (argued March 16, 2025)




Valuation in Redevelopment Case.

* FMV based on “Highest & Best Use”
* 1) Legally Permissible; 2) Physically Possible; 3) Financially Feasible; Maximally Productive

* Legally Permissible = zoning

* Project Influence Rule, generally

* Borough Carteret v. Bonifacio Blanco, et. al., Docket A-3971-22, N.J. App. Div. March 17,
2025)

* Reasonable probability of zoning change cases
* State v. Caoili; State v. Gorga; Borough of Saddle River v. 66 East Allendale

* 104 Hearings




Case Law Update

Henry Farm Case — Cranbury New Jersey.

A.  Handling a case that goes “viral”.

Township of Jackson v. Getzel Bee.

Borough of Seaside Park v. Shree Jyoti, LLC.

Team Rhodi, LLC v. Jersey City Redevelopment Authority.
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Timothy P. Duggan
Shareholder

tduggan@stark-stark.com
Office | 609.895.7353

Hamilton, NJ

Timothy P. Duggan is the Chair of Stark & Stark’s Condemnation, Services
Redevelopment, and Eminent Domain Group. The main focus of this group is
representing private property owners in challenging the government’s right to
take private property by the use of the power of eminent domain (also known as
condemnation) and prosecuting inverse condemnation claims. ¢ Bankruptcy & Creditors’ Rights

¢ Banking & Financial Services

e Condemnation, Redevelopment & Eminent
Tim regularly represents clients whose highway access and property rights have been revoked or taken

by the New Jersey Department of Transportation, County Agencies, and utility companies, and has D.O.malln

experience in handling all aspects of eminent domain, including relocation assistance, modification of + Litigation

highway access, and litigating the amount of just compensation. He represents property owners in * Real Estate Tax Appeals

urban redevelopment projects and pipeline cases and has experience in both state and federal courts. * Shopping Center & Retail Development

Tim also handles a variety of other real estate litigation, including adverse possession claims, partition « Multi-Family & Apartment

actions, quiet title claims, and title insurance claims. He has been awarded the CRE® designation by the ) )

. . . \ ) e Equipment Leasing
Counselors of Real Estate®, an international group of real estate professionals recognized as leading
advisors in complex real property matters with approximately 1,000 members worldwide, of which less * Foreclosure and Replevin

than 10% are practicing attorneys.

Tim is also Chair of Stark & Stark’s Bankruptcy & Creditors’ Rights Group. He Jersey Justice w/ Tim
represents national and community banks, agricultural lenders, franchisors, . . .
equipment leasing companies, shopping centers, and trade creditors in Dquan' Ta'_(lng the I_:amlly
commercial litigation and bankruptcy cases, with a focus on Chapter 12 and Farm: The Fight Against

complex Chapter 11 cases. Eminent Domain

Tim has substantial experience in creditor-rights litigation, including foreclosures, receiverships,
equipment repossession and writs of replevin, assignments for the benefit of creditors, and negotiating
corporate loan restructuring. His litigation experience covers most aspects of bankruptcy litigation,
with a focus on defending preference and fraudulent transfer actions

Tim is very involved in the local community. He is on the Board of the Hunterdon County Meals on
Wheels, Vice President of the Friendly Sons & Daughters of St. Patrick of Mercer County, Treasurer of
the South Hunterdon Lady Eagles Basketball Booster Club, coach and team manager of the Lambertville
7th and 8th-grade girls’ basketball team, and past teacher of religious education at St. John’s Church in
Lambertville.

Tim is a frequent speaker and author on topics related to bankruptcy, eminent domain, and tax appeal
matters. He served as Co-Chair of CLE International’s seminar on Eminent Domain in 2005, 2009, and
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2014 and lectures nationally for CLE International’s Eminent Domain Conference in Orlando, Florida, and
Austin, Texas. Tim also spoke at the 21st Annual William H. Gindin Bankruptcy Bench Bar Conference in
2019 on bankruptcy considerations for Franchisors and Franchisees. Additionally, he spoke at the 2019
International Council of Shopping Centers (ICSC) Conference on Franchisor/Franchisee bankruptcy and

the impact on commercial leases.

Bar/Court Admissions

e New Jersey
e U.S. District Court, District of New Jersey
e U.S. District Court, Southern District of New York

e U.S. District Court, Eastern District of New York

Education

e J.D., Seton Hall University School of Law, 1991
* M.B.A., Seton Hall University, 1988

e B.A., Chemistry, University of Delaware, 1984

Representative Experience
*Results may vary depending on your particular facts and legal circumstances*

e Mr. Duggan stopped the taking of the Henry Farm in Cranbury, New Jersey and permanently
protected the farm by having it enter into the New Jersey Farmland Preservation Program.

¢ Inacondemnation case filed by Middlesex County to take a driveway easement over a warehouse
project, Stark & Stark was successful in having the condemnation action dismissed, arguing there
was no public benefit supporting the taking.

¢ Inacondemnation case filed by a Township in Central New Jersey to acquire a closed golf course for
open space, the government offered the property owner $1,340,000 in just compensation. Stark &
Stark negotiated a settlement of $4,500,000.

¢ Inacondemnation by the New Jersey Department of Transportation for the reconstruction of a
bridge in Union County, New Jersey, the State offered the property owner $40,000 for a partial
taking of a 5-foot-wide section of land along the highway. The property was being used as a car
dealership. After a week-long trial, the jury awarded Stark & Stark’s client $750,000.

¢ Inacondemnation case involving a large commercial property in Camden, New Jersey being taken
by the government for a new county facility, Stark & Stark negotiated a settlement of $10,150,000,
representing an increase of $2,335,000 above the government’s appraised value. The case was
settled on the eve of trial.

¢ Inacondemnation case filed by a New Jersey public university in Camden, New Jersey, Stark &
Stark obtained a jury verdict in the Superior Court of New Jersey for $4,450,000 for the owner of a
historic bank building. The public university argued the property was worth $2,375,000.

www.Stark-Stark.com ¢ 1-800-53-LEGAL
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e Stark & Stark was counsel for over 45 property owners, governmental entities, and non-profit
organizations, opposing the PennEast Pipeline in the United States District Court for The District of
New Jersey. PennEast proposed to build a natural gas pipeline (about 114 miles) through
Pennsylvania and parts of New Jersey. After years of litigation, PennEast dismissed the
condemnation action, and the pipeline is not being built.

¢ Inacondemnation case filed by a local municipality in New Jersey to take a pier in Monmouth
County, Stark & Stark negotiated a final settlement for $2,500,000. The municipality has appraised
the property for $100,000.

¢ Inacondemnation case filed by a local municipality in Burlington County, New Jersey, for the taking
of a small portion of property to build a sidewalk along the Delaware River, Stark & Stark obtained a
jury verdict in the Superior Court of New Jersey for $85,250, more than three times of government’s
appraised value of $25,000.

e Stark & Stark successfully defended an appeal for a commercial property owner and obtained a
favorable decision for a property owner against a billboard company who was seeking a large
portion of the owner’s award of just compensation. The Appellate Division of the Superior Court of
New Jersey found in favor of Stark & Stark’s client and held that a billboard is personal property for
purposes of eminent domain.

* Stark & Stark represented public entity as special counsel in the acquisition of property abutting
Route 22 in Bridgewater, New Jersey on a $60 million road project.

* Stark & Stark represented a public entity in negotiating complex access and takings issues involving
railroad rights, railroad crossing agreements, and complex title issues.

* Stark & Stark negotiated design changes to a road widening project involving the New Jersey
Turnpike to protect a property owner against flood damage.

o Stark & Stark negotiated substantial relocation benefits for the relocation of a chemical company in

New Brunswick.

*Results may vary depending on your particular facts and legal circumstances*

Thought Leadership

Eminent Domain

e Speaker, Eminent Domain Issues. 2026 Redevelopment Law Institute. January 23, 2026.

¢ Speaker, Navigating Eminent Domain: Key Issues in Land Valuation Litigation. The Knowledge Group.
March 24, 2025.

e Moderator, Litigating Partition and Adverse Possession Claims. Hunter County Bar Association — 2025
Election Day Marathon. November 5, 2024.

e Speaker, New Jersey Easements, Rights-of-Way, and Eminent Domain. HalfMoon Education Webinar.
May 23, 2024.

e Speaker, Eminent Domain and Land Valuation Litigation: Regulatory Updates and Case Studies. The
Knowledge Group Webcast. December 12, 2023.

¢ Quoted, Cinnaminson business owner trying to fight off township’s bid to take over properties.
WHYY News. November 15, 2023.

www.Stark-Stark.com ¢ 1-800-53-LEGAL
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Richard P. DeAngelis Jr.

Partner

T 973.535.0500

F 973.535.9217
rdeangelis@connellfoley.com

56 LIVINGSTON AVENUE = ROSELAND, NJ 07068

Richard P. DeAngelis Jr. is an experienced real estate practitioner, well-known PRACTICE AREAS
and respected in the areas of redevelopment, eminent domain, and property Real Estate and Land Use
tax appeals.

EDUCATION
Rich has successfully opposed efforts by municipalities to blight properties Seton Hall University School
under the New Jersey Local Redevelopment and Housing Law. He was lead of Law (J.D., 1998)
counsel in the precedent-setting decision Harrison Redevelopment Agency v. Rutgers University (B.A.,
DeRose, 398 N.J. Super. 361 (App. Div. 2008) that imposed more stringent 1991)
notice requirements on municipalities pursuing redevelopment efforts to
preserve the rights of property owners in the affected area. ADMISSIONS

New Jersey

In eminent domain proceedings to take private property, Rich has challenged
such actions to stop the taking or ensured maximum compensation to the
property owner. He has also negotiated lucrative relocation agreements for
commercial property owners and tenants displaced by government takings.

Rich represents commercial property owners in real estate tax appeals and
has achieved considerable tax savings for his clients. He also defends
property owners in “reverse tax appeals” by municipalities that seek to
increase assessments and taxes. In addition, he counsels prospective
purchasers of commercial properties regarding issues related to local
taxation, redevelopment law and tax abatements.

Rich has lectured for the New Jersey Institute for Continuing Legal Education,
New Jersey Redevelopment Authority and Morris County Bar Association on
the Local Redevelopment and Housing Law and property tax appeals.

WWW.CONNELLFOLEY.COM

ROSELAND JERSEY CITY NEW YORK HACKENSACK WILMINGTON
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Results may vary depending on your particular facts and legal circumstances.

Experience

Rich's experience includes:

Redevelopment
Results may vary depending on your particular facts and legal circumstances.

o Successfully appealed the dismissal by the trial court of a challenge to the designation of his client’s property
as an area in need of redevelopment that was filed eight years after the statutory deadline. Under the
precedent-setting decision in Harrison Redevelopment Authority v. DeRose, 398 N.J. Super 361 (App. Div.
2008) the Appellate Division of the New Jersey Superior Court held that a property owner is entitled to full
and complete notice at the time of the designation, otherwise the owner’s right to challenge the designation
is preserved until such time as the municipality seeks to acquire the property by eminent domain.

e In Stations, Inc. v. Township of East Hanover, Rich challenged the designation of his client’s property as an area
in need of redevelopment. The Law Division of the Superior Court agreed that the property did not meet the
statutory criteria required for the designation and reversed and vacated the municipal action, thereby
protecting the property from being taken by eminent domain.

» Filed a lawsuit in Superior Court challenging the designation of his clients’ properties as an area in need of
redevelopment in downtown Emerson. After more than one year of litigation, negotiated the sale of both
properties “as-is” to the developer for more than $2.3 million above the initial offer without any conditions
precedent and a firm closing date.

» Filed a lawsuit in Superior Court challenging the designation of his client’s retail property as an area in need of
redevelopment in downtown Bayonne. The City agreed to remove the property from the redevelopment area
so that his client could continue to operate a 90-year old family business at that location.

* Opposed before the Bayonne Planning Board the inclusion of his client’s property, a bar and restaurant, in a
redevelopment area. Negotiated with City officials the removal of that property from a redevelopment study
area.

¢ Rich has represented numerous property owners before local land use boards and municipal governing bodies
in opposing the investigation of whether their properties qualify as an area in need of redevelopment. Such
efforts have resulted in the abandonment of the investigation or the removal of his client’s property from the

WWW.CONNELLFOLEY.COM
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study area.

Condemnation /Relocation
Results may vary depending on your particular facts and legal circumstances.

e For a commercial tenant in a downtown redevelopment area threatened with condemnation, negotiated a
$400,000 deal for the surrender of the lease and relocation assistance.

e Stopped the Paterson Parking Authority from taking a commercial property where his client had operated a
100-year-old family business.

* Negotiated $160,300 in relocation assistance for a property owner to compensate for the interruption of
business operations as a result of a taking by the NJ Department of Transportation (DOT). In that same case,
the DOT’s offer of just compensation was $220,000 for the partial taking of a 10-foot strip along a state
highway; Rich negotiated a settlement of $525,000 on the morning of the scheduled jury trial.

» Negotiated relocation assistance in the amount of $350,000 to relocate a dental office in a building acquired
by a municipality for road improvements. In addition, Rich was able to keep his client in the building for nearly
one year after the initial threatened eviction date.

¢ In ataking by the NJ DOT, where the offer was $221,000 for a taking of part of a parking lot, Rich received an
award of $395,000.

Tax Appeals
Results may vary depending on your particular facts and legal circumstances.

* Multi-year tax appeal for three owners of unimproved land in Union County: negotiated a settlement that
resulted in a refund of more than $1.5 million for the property owners. The reduction in the final year under
appeal carried forward for a total annual tax savings of more than $320,000.

¢ Multi-year tax appeal for a property improved with a 40,000 sq. ft. retail building in Hudson County:
negotiated a settlement that resulted in a refund of more than $263,000. The reduction in the final year
under appeal carried forward for a total annual tax savings of approximately $35,000.

* Multi-year tax appeal for a property improved with a 10,000 sq. ft. retail building in Hudson County:
negotiated a settlement that resulted in a refund of more than $125,000. The reduction in the final year
under appeal was 55% that carried forward for an annual tax savings of approximately $42,000.

WWW.CONNELLFOLEY.COM
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¢ Multi-year tax appeal for a property improved with a 74,000 sq. ft. retail building in Mercer County:
negotiated a settlement that resulted in a refund of more than $200,000. The reduction in the final year
under appeal for a total annual tax savings of approximately $69,000.

* On the eve of trial for a multi-year tax appeal involving an unimproved 2.7-acre parcel of land in an industrial
area in Passaic County: negotiated a settlement that resulted in more than $80,000 in tax refunds to his client.
The agreement included also a negotiated reduction in the assessment for the year following the last year
under appeal that reduced the tax liability by 26% and resulted in a total annual tax savings of nearly $18,000
going forward.

Public Sector Experience
Results may vary depending on your particular facts and legal circumstances.

o Special Counsel for real property tax appeals for the Township of Parsippany in Morris County (2018 —
Present).

» Special Counsel for real property tax appeals for the Township of Randolph in Morris County (2003-2010), and
the Borough of Roseland in Essex County (2010-2011).

* Associate municipal attorney in Phillipsburg (Warren County), Lyndhurst (Bergen County) and Jefferson
(Morris County) handing land use, condemnation, licensing, and real property tax appeals.

¢ Special Counsel to Acting Governor Donald DiFrancesco of New Jersey in 2001, advising on legal issues related
to government ethics, employee conduct and communications. Also participated in vetting prospective
cabinet nominees.

Activities

Professional and Community Affiliations

¢ New Jersey State Bar Association, Land Use Section
¢ Morris County Bar Association

e Lecturer and panelist for New Jersey Institute for Continuing Legal Education, New Jersey Redevelopment
Authority and Morris County Bar Association

* Member of the Privacy Study Commission (2002-2004). The PSC was a temporary commission created under
New Jersey’s Open Public Records Act (OPRA) to study the privacy issues raised by the collection, processing,

WWW.CONNELLFOLEY.COM
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use and dissemination of information by public agencies.
» Board of Directors, Community Options, Enterprises, Inc. (2015-Present)

» Board of Directors, Parsippany Soccer Club (2008-2017; President, 2014-2015)

Publications

"Levine family prevails against Paterson Parking Authority in eminent domain case," Paterson Times (March
2020)

* Quoted, "Emerson redeveloper moves to condemn longtime liquor store," NorthJersey.com (January 2020)

* "'Stranded Assets' Bill May Change Playing Field for Local Redevelopment, but Will It Work?" — New Jersey
Law Journal (September 2019)

» Quoted, "Paterson Parking Authority spent $72,000 in legal fight for Levine family property," Paterson Times
(April 2019)

* Quoted, "Paterson's Levine Industries dodges the wrecking ball," NorthJersey.com (January 2019)
* Quoted, "Redevelopment plan for Bayonne’s former Texaco site nixed," The Jersey Journal (December 2018)
* Quoted, "Bayonne bar still fighting to save itself from development," The Jersey Journal (April 2018)

* Quoted, "How a N.J. firefighter fought for years to save bar from eminent domain seizure," The Jersey Journal
(April 2018)

* Quoted, "Emerson council may use eminent domain, Pascack Press (February 2018)
» "Editorial: In Emerson, eminent domain or land grab?" NorthJersey.com (February 2018)

¢ Quoted, "Emerson property owners: Borough can't use eminent domain to take land," NorthJersey.com
(February 2018)

* Quoted, "Strike Two: Emerson Hit With Lawsuit On Eminent Domain," Pascack Valley Daily Voice (March 2017)
o Co-author, "Nonprofit Hospitals and Tax Exemptions in New Jersey” — New Jersey Law Journal (March 2016)

¢ Co-author, "Severance Damages in Partial Takings Cases: Lessons Learned and Future Considerations,"
American Law Institute, Eminent Domain and Land Valuation Litigation (2015)

* "Owner of nearly century-old Bayonne store 'relieved' threat of eminent domain is averted," The Jersey
Journal (September 2014)

e Co-author, "New Jersey’s New View on Partial Takings Compensation," Planning & Environmental Law,
American Planning Association, Vol. 65, Issue 11 (November 2013)
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o "Council Measure Will Pave Way For Dune Project In Mantaloking," CBS News (October 2013)

» Co-author, "Proving Positional Bias," Real Estate Litigation — American Bar Association, Section of Litigation,
Spring 2011, Vol. 9, No. 2

e Co-author, "The Revival of Due Process Rights in Redevelopment Takings: Recent Developments in Due
Process in State Eminent Domain Case Law"— The Urban Lawyer (2010)

Honors

New Jersey Super Lawyers (2013-2014, 2017-2021)

Please see Honor and Award Methodology. No aspect of this advertisement has been approved by the Supreme Court of New Jersey.

Publications

Professional Spotlight 2023: Property Tax Appeal Law Firms
Real Estate NJ, 12.01.2023
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Scott A. Heiart

Scott Heiart is the Managing Partner of Carlin, Ward, Ash & Heiart, LLC. He joined the firmin
2005 after serving as a law clerk to the Hon. Maurice J. Gallipoli, Assignment Judge in Hudson
County where he first worked on eminent domain cases. Mr. Heiart has almost twenty years of
experience getting great results for property owners faced with the taking of their property by
eminent domain.

Mr. Heiart handles all matters in real estate whether transactional or litigation. He routinely
handles commercial real estate closings, leases, permitting, and land use approvals. Mr.
Heiart is also a trial attorney representing property owners in commissioner’s hearings and
condemnation trials. He has developed an expertise in specialty litigation that requires a
multi-disciplinary approach to advocacy including redevelopment litigation, modification of
highway access permits, relocation assistance benefits, and inverse condemnation. His cases
often require a custom approach to get the most compensation for damages to unique real
estate uses such as partial takings, dune easements, crop damage, and loss of vehicular
access.

Clients who hire Mr. Heiart for a litigation case often remain his client for other matters once
the original case is concluded. Mr. Heiart works closely with his clients providing counsel to
businesses and real estate developers as “outside general counsel” services as a trusted
advisor on all legal matters. Clients count on his experience, expertise, and superior judgment
to guide decisions for their businesses and projects.

Representative matters include: City of Long Branch v. Anzalone (Appellate Division, 2008);
Jersey City Redevelopment Agency v. Kerrigan, (Appellate Division, 2011); iron Mountain
Information Management, Inc. v. City of Newark (Supreme Court of New Jersey, 2011, 202 N.J. 74
995 A.2d 841); Borough of Harvey Cedars v. Flumenbaum (Appellate Division, 2011); and
Township of Bloomfield v. 110 Washington Street Associates (Appellate Division, 2006); NJSCC. v.
David Lopez et al, 412 N.J. Super. 298 (App. Div. 2010)



Bar Admissions

e New Jersey, 2004

e U.S. District Court District of New Jersey, 2004

Education

e Seton Hall University School of Law, Newark, New Jersey
e Juris Doctor — 2004
e Villanova University, Villanova, Pennsylvania

e Bachelor of Science in Finance, 1998

GET IN TOUCH

@ 258 vreeland Road, Suite 102 P.O. Box 751,
Florham Park, New Jersey 07932 (https://goo.gl/maps/zdhFFmd3rPuugf9z7)

Qe 973-377-3350 (tel:973-377-3350)

IE 973-377-5626 (tel:973-377-5626)  (https://www.linkedin.com/company/carlin-&-ward-p.c.)

BUSINESS & COMMERCIAL PRACTICE AREAS

> General Commercial Litigation (https://www.carlinward.com/practice-areas/business-commercial-law/general-
commercial-litigation/)

> Outside General Counsel Services (https://www.carlinward.com/practice-areas/business-commercial-law/outside-general-
counsel-services/)

REAL ESTATE PRACTICE AREAS

> Real Estate Litigation (https://www.carlinward.com/practice-areas/real-estate-law/general-real-estate-litigation/)



