
DWI Update 2026 

This program is designed for new and experienced practitioners as a comprehensive 
seminar focusing on this year's changes in DWI representation, discovery, post conviction 
relief and breath testing in the municipal court practice. The panel of experienced 
practitioners will provide an overview of the developments in DWI and DUI cases being 
handled by the municipal courts and updates in DWI and DUI practice in the municipal 
courts and the new breath testing technology using the Alcotest 9510, now replacing the 
Alcotest 7110. This seminar will provide valuable insights, guidance and practical 
strategies for 2026. 
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1. 
INITIAL CLIENT CONTACT AND INTAKE 

 1.1.  Initial Client Contact (with Form) 
 1.2.  Client Interview (with Form) 
 1.3.  Client Identification 
 1.4.  Offense Orientation 
 1.5.  Prior Record 
 1.6.  Immigration Status 
 1.7.  Out-of-State Licensees 
 1.8.  Facts of the Case 
 1.9.  Prior Contact with the Officer 
 1.10.  Penalty Exposure 
 1.11.  Reasonable Suspicion, Probable Cause, and Elements of the Offense 
 1.12.  Plea Bargains and Alternative Dispositions 
 1.13.  Case Assessment 
 1.14.  Process (with Form) 
 1.15.  Privilege (with Form) 
 1.16.  Homework 
 1.17.  Fees and Expenses (with Form) 
 1.18.  Next Time 
 1.19.  Maintain Client Contact 

PRACTICE FORMS: 

 Initial Contact with Prospective Client 
 Client Interview 
 Fee Agreement 
 Client Orientation 
 Confidentiality Waiver 

APPENDICES: 

 Penalties and Consequences for DWI and Breath Test Refusal 
 Alcohol Ignition Interlock Requirements 

CASES CITED: 

 State v. Bischoff, 232 N.J.Super. 515 (App.Div. 1989). 
 
 

1.1. 
Initial Client Contact 
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First contact with potential client is usually be telephone.  Have a form for INITIAL 

CONTACT WITH PROSPECTIVE CLIENTS ready for your staff to use when these calls come in.  Such 
forms can also be incorporated into your Website.  The purpose of such a form is to facilitate 
follow-up contact with the prospective client for a more detailed interview later. 

__________________________________________________________________ 

INITIAL CONTACT WITH PROSPECTIVE CLIENTS 
Today’s Date:     Intake Interviewer:  
 
First Name: 
Last Name: 
Telephone: 

 Mobile: __ __ __ / __ __ __ - __ __ __ __ 
 Home: __ __ __ / __ __ __ - __ __ __ __ 
 Work: __ __ __ / __ __ __ - __ __ __ __ 
 Other: __ __ __ / __ __ __ - __ __ __ __ 

Email Address:  ____________________@_________.com 
Mailing Address: 

 Street:  
 City:  
 State/Zip:  ____/__ __ __ __ __ - __ __ __ __ 

How did you find us? 
 Internet (which site) 
 Phone Book (which one) 
 Personal referral (who) 
 Other (describe) 

In what municipality were you charged? 
By what department were you charged? 
What charges did you receive? 

 1) Cpt.No.   1) N.J.S.  
 2) Cpt.No.   2) N.J.S.  
 3) Cpt.No.   3) N.J.S.  
 4) Cpt.No.   4) N.J.S.  
 5) Cpt.No.   5) N.J.S.  
 6) Cpt.No.   6) N.J.S.  
 7) Cpt.No.   7) N.J.S.  
 8) Cpt.No.   8) N.J.S.  

Special Fee Considerations: 
Prior Convictions: 
Other Pending Cases: 
Breath/Blood Test Result: 
Breath Test Refusal: 
Accident? 

 How Severe? 
 Personal Injury? 
 Property Damage? 
 School Zone? 
 Name of School: 
 Other? 

Were You Arraigned? 
 Where? 
 When? 
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DL State/No.: ____/__ __ __ __ - __ __ __ __ __ - __ __ __ __ 
Next Interview Date and Time: 
Notes: 

 > 
 > 
 > 

_______________________________________________________________________ 

Because prompt contact with a prospective client is so important, record the information 
most vital to this purposes--i.e., identify the client by name, mailing address, telephone numbers 
(home, work, cell, pager, and fax), email address, and websites to know how to contact the client 
and what the client may be communicating to the world.  Discuss the client's employment 
generally to gauge availability for personal interviews and ability to pay legal fees and expenses. 

Next, identify the complaints by ticket or summons number, statutory reference, 
description of offense, and date issued to properly earmark correspondence to the municipal 
court.  Determine which department--a local police department, county police department, parks 
department, federal ranger, or the New Jersey State Police [“NJSP”]--issued the complaint.  You 
should also determine whether there are prior convictions, other pending cases, the breath or 
blood test result (if any), and whether there was a motor vehicle accident.  These concerns will 
generally factor into how you choose to set your legal fees. 

1.2. 
Client Interview 

Once the initial information is acquired, the prospective client must be interviewed, either 
by an attorney or paralegal.  Whether you or a paralegal conducts the interview, be consistent in 
how the interview is conducted. 

Thinking among attorneys about how or where initial client interviews occur differs.  
Some attorneys believe this initial interview should take place only after the client comes to the 
office, because the client has made that much more of a commitment to hire the attorney by then.  
Some attorneys also fear discussing many of the substantive issues covered in the interview 
outlined here for fear of incurring malpractice liability -- although I've often thought that clients 
are just as likely to misquote you or take something you said out of context whether you speak 
with them in person or by telephone.  One answer to this problem is what a former employer of 
mine did -- tape record client interviews.  Another is to have prospective clients complete and 
sign a detailed Client Questionnaire, which you can review in the CLIENT INTERVIEW. 

My initial interviews generally take 40 to 60 minutes.  With court appearances 
throughout the State, I am on the road or in court most of the time.  I generally conduct most of 
my initial interviews during the first conversation with the client over the phone.  (I use the cell 
phone in my car 2000 or more minutes per month.)  But wherever or however you decide to 
conduct the initial client interview happen, try to cover the same basic topics.  I generally do this 
in the following order: 

a.  Client identification 
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b.  Offense orientation 
c.  Prior record 
d.  Immigration status for non-citizens 
e.  Reciprocal consequences for out-of-state licensees 
f.  Penalty exposure and other consequences 
g.  Facts of the case 
h.  Prior contacts with the officer 
i.  Reasonable suspicion, probable cause, and elements of the offenses 
j.  Plea bargains and alternative dispositions 
k.  Case assessment (Hope for the best, plan for the worst) 
l.  Process 
m.  Privileges 
n.  Homework 
o.  Fees and expenses 
p.  Further contacts 

By covering the basics with clients before my first face-to-face meeting with them in the 
office or their homes or at a restaurant or in court, that meeting is more efficient and focused on 
direct case preparation. 

You may also choose a more structured face-face-face interview.  Here is a suggested 
form of CLIENT INTERVIEW.  It is only a guide; feel free to adjust it depending on the needs of the 
client and the characteristics of the case.  You can use parts of this form, like that dealing with 
penalties, as a checklist to keep track of what you told the client. 

__________________________________________________________________ 

CLIENT INTERVIEW 
Client Name: 
File Number: 
Date and Time of Interview: 
 
INTRODUCTION 
1. REVIEW INITIAL CONTACT INFORMATION 
2. PENALTIES AND CONSEQUENCES 
3. POTENTIAL LEGAL ISSUES 
4. ADDITIONAL PERSONAL INFORMATION 
5. VEHICLE INFORMATION 
6. ALCOHOLIC CONSUMPTION 
7. EVENTS PRECEDING INCIDENT 
8. STOP AND ROADSIDE DETENTION 
9. ARREST AND CUSTODIAL DETENTION 
10. EMOTIONS, ABILITIES, INTOXICATION 
11. DEFENSE WITNESSES 
12. MEDICAL HISTORY 
13. SUBSTANCE USE AND DEPENDENCY 
14. ANYTHING ELSE 
15. THINGS TO DO 
__________________________________________________________________ 
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INTRODUCTION 

My name is James G. Beatty, Jr.  I am an investigator working for the law firm of 
John Menzel.  Everything we say is confidential and within something called “the 
attorney-client privilege.”  I am included within this privilege because I am employed by 
the law firm.  Anything you tell me is confidential and can only be disclosed with your 
expressed or implied permission. 

The reason I tell you this is because it is very important that you be as honest 
with me as you can because we [i.e., this law firm] will rely on this information in setting 
fees and preparing your case. 

Among the rights you have is a right to remain silent.  The State has the sole 
responsibility to present evidence to convict you.  You have no obligation to provide any 
evidence to the prosecutor or the court.  But you must be honest with us, because if there 
is something you have–some testimony or thing–that could hurt your case, we need to 
know about it so that we can either avoid or minimize it at trial or keep it secret within the 
attorney-client privilege. 

First, I am going to review the penalties you face so that you understand your 
overall exposure if you are convicted.  Much of this interview will be couched in terms of 
“if you are convicted.”  But don’t think this means we think you are going to lose.  
Remember: The State must prove your guilt.  We–i.e., you and members of this firm–
must deal with the likely scenarios you may face.  That means thinking about the bad 
scenarios as well as the good ones.  We will probably discuss the bad scenarios the most 
because, generally, they are the hardest to deal with and the hardest to prepare for.  But 
don’t think that means we have given up.  Far from it! 

Second, you have the right and obligation to make two fundamental decisions in 
this case: 

(1) Whether to testify.  This choice we will consider after a review of 
discovery. 

(2) Whether to go to trial.  By hiring this firm, you are making a 
commitment to ultimately take your case to trial. 

We will generally not plead clients guilty unless there is a compelling reason such 
as an alternative disposition to the DWI charge or an agreement from the State to drop 
charges almost, as, or more serious than the DWI.  We may also plead you guilty in such 
a way that certain issues are preserved for appeal so as to put us in the best tactical 
position for your defense–to give you the best shot.  But ultimately, these decisions will 
be between you and the attorney after you review the discovery. 

After you and I review the penalties, we’ll go over the particulars of you case, 
including what happened, how your health is, etc. 

Then, I’ll try to answer any questions you have or refer you to one of our lawyers. 

We’ll also review some of the expert and investigatory services and other 
expenses that may be needed to defend you.  Usually, these services are optional, 
although the law firm reserves the right to incur some of the ordinary incidental 
expenses–up to $200 each–which are necessary to properly represent you.  The need for 
other services will depend on the particulars of your case, and you can discuss them later 
with the lawyers or me. 

We’ll also go over how you should handle yourself should this ever happen 
again.  It probably won’t, because only one in eight people or so get another DWI charge 
in their lives.  Of course, if you hire us, the odds go up to one in three or so, because we 
do get some repeat business.  So, bear with me as I review all of this with you. 

This interview should take one to two hours, so please be patient. 
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Finally, when you leave, I’m going to give you a questionnaire to fill out when you 
have some quiet time to reflect on what we’ve discussed today and what happened when 
the police stopped an arrested you.  Please fill that form out and return it to us. 

Do you have any particular concerns before we begin? 

_______________________________________________________________________ 

1. REVIEW INITIAL CONTACT INFORMATION 

Name: 
Home Address: 
> 
> 
Employer: 
Work Address: 
> 
> 
Telephone: 
> Mobile: 
> Home: 
> Work: 
>Other: 
Email Address: 
Where may I contact you? 
How did you find this firm? 
> internet (which site): 
> advertisement (which one): 
> phone book (which one) 
> personal referral (who) 
> previous client: 
> previous consultation: 
> seen in court: 
> other: 
 
Cpt.Nos. N.J.S./Mun.Ord. Description 
a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
 
Incident Date: 
Day of Week: 
Time of Day: 
 
Road: 
Municipality: 
County: 
Police Dept.: 
Officer: 
 
Any accident? 
Any injuries? 
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__________________________________________________________________ 

2. PENALTIES AND CONSEQUENCES 

COURT IMPOSED PENALTIES (OFFENSES COMMITTED AFTER DECEMBER 1, 2019): 
First Offense DWI (BAC less than .10 BAC or no BAC) 
> Fines, costs, assessments: $ 639-$ 889 
> Intoxicated Driver Resource Center [“IDRC”]: 12-48 hours  
> Jail: 0-30 days 
> Indefinite driving privilege forfeiture [“DPF”] ending with installation of alcohol ignition 

interlock device [“AIID”] and issuance by the New Jersey Motor Vehicle Commission 
[“NJMVC”] of a physical license bearing the AIID restriction embossed thereon 

> AIID restriction: 3 months 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
First Offense DWI (BAC between .10 and .14) 
> Fines, costs, assessments: $ 689-$ 889 
> IDRC: 12-48 hours  
> Jail: 0-30 days 
> Indefinite DPF ending with AIID installation and NJMVC issuance of license 
> AIID restriction: 7-12-months 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
First Offense DWI (BAC of .15 or higher) 
> Fines, costs, assessments: $ 689-$ 889 
> IDRC: 12-48 hours  
> Jail: 0-30 days 
> DPF: 4-6 months beginning with AIID installation 
> AIID restriction: 9-15 months beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
First Offense Breath Test Refusal 
> Fines, costs, assessments: $ 439-$ 689 
> IDRC: 12-48 hours  
> DPF: 4-6 months beginning with AIID installation 
> AIID restriction: 9-15 months beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
Second Offense DWI 
> Fines, costs, assessments: $ 889-$1389 
> Community service: 30 days (180 hours) 
> Jail: 2-90 days (or 48 hours IDRC) 
> DPF: 1-2 years beginning on conviction 
> AIID restriction: 2-4 years beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
Second Offense Breath Test Refusal 
> Fines, costs, assessments: $ 639-$1139 
> DPF: 1-2 years following AIID installation 
> AIID restriction: 2-4 years beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer maintenance requirements 
Third Offense DWI 
> Fines, costs, assessments: $1379 
> Jail: 180 days (up to 90-day credit for in-patient alcohol rehabilitation) 
> DPF: 8 years thereafter 
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> AIID restriction: 2-4 years beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer 
Third Offense Breath Test Refusal 
> Fines, costs, assessments: $1139 
> DPF: 8 years following AIID installation 
> AIID restriction: 2-4 years beginning on restoration 
> AIID extension if it registers a .08 BAC during the last month of restriction 
> AIID extension for failure to satisfy AIID installer 

COURT IMPOSED PENALTIES (OFFENSES COMMITTED BEFORE DECEMBER 1, 2019): 
First Offense DWI (BAC less than .10 BAC or no BAC) 
> Fines, costs, assessments: $ 639-$ 889 
> IDRC: 12-48 hours  
> Jail: 0-30 days 
> DPF: 3 months beginning on conviction 
> AIID restriction: 0-12 months 
First Offense DWI (BAC between .10 and .14) 
> Fines, costs, assessments: $ 689-$ 889 
> IDRC: 12-48 hours  
> Jail: 0-30 days 
> DPF 7-12 months beginning on conviction 
> AIID restriction: 0-12-months 
First Offense DWI (BAC of .15 or higher) 
> Fines, costs, assessments: $ 689-$ 889 
> IDRC: 12-48 hours  
> Jail: 0-30 days 
> DPF: 7-12 months beginning on conviction 
> AIID restriction: 6-12 months beginning on restoration 
Second Offense DWI 
> Fines, costs, assessments: $ 889-$1389 
> Community service: 30 days (180 hours) 
> Jail: 2-90 days (or 48 hours IDRC) 
> DPF: 2 years beginning on conviction 
> AIID restriction: 1-3 years beginning on restoration 
Third Offense DWI 
> Fines, costs, assessments: $1379 
> Jail: 180 days (up to 90-day credit for in-patient alcohol rehabilitation) 
> DPF: 10 years beginning on conviction 
> AIID restriction: 1-3 years beginning on restoration 

ADMINISTRATIVELY IMPOSED AND AUTHORIZED PENALTIES: 
NJMVC: 
> $3000 Merit Rating Plan surcharge 
> $  100 countermeasures fee 
> $  100 restoration fee 
State Health Dept.: 
> $ 270-$470 IDRC fee (estimates, subject to annual cost-of-living adjustment) 
> Further education, evaluation, and treatment charges 
Auto Insurance Company: 
> Dangerous driver premium increase 
> Cancelation of policies for family members and drivers of vehicles you own 
> Loss of right to sue 
> Disclaimer of coverage 
Employment: 
> Commercial driver license [“CDL”] 
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> Taxi, limo, ride-sharing service drivers 
> Airplane pilot 
> Coast Guard certification to pilot a vessel 
> Driver education or motorcycle safety instructor 
> Nurses 
> Securities dealers, traders, brokers 
> Other professional licensees 
Miscellaneous: 
> No right to sue 
> No courtesy license plated for 10 years 
> No vanity license plates forever 

IMMIGRATION: 
Non-Citizens 
> Green card holder? 
> Citizenship application pending? 
> Visa holder? 
> Undocumented? 
Travel to Canada 
Licensees of another state 
Licensees of another country 

OTHER OFFENSES: 
Fines, costs, assessments 
DPF 
Jail 
Community Service 
Driving record points (Title 39 and N.J.A.C.) 
Insurance surcharge points (Title 17 and N.J.A.C.) 

COLLATERAL CONSEQUENCES: 
Employment 
Employer relations 
Residence 
Commuting and travel 
Childcare 
Charitable activities 
Other 
__________________________________________________________________ 

3. POTENTIAL LEGAL ISSUES 

PRETRIAL ISSUES: 
Reasonable suspicion to stop (by preponderance) 
Probable cause to arrest (by preponderance) 
Admissibility of pre-arrest statements (by preponderance) 
Admissibility of post-arrest statements (beyond a reasonable doubt) 
Miranda waiver (beyond a reasonable doubt) 

BREATH TEST REFUSAL ELEMENTS: 
Probable cause to arrest for DWI 
Arrest for DWI 
Standard Statement 
Negative answer or silence 
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BREATH TEST REFUSAL DEFENSES: 
Legal confusion 
Physical inability 
Women 62 years of age blowing between 1.2 and 1.5 liters 
Defective instrumentation 
__________________________________________________________________ 

4. ADDITIONAL PERSONAL INFORMATION 

Previous Home Addresses (last 5 years): 
Height: 
Weight: 
DOB:  
POB: 
SSN:  
DLN:  
State: 
Marital Status (single, married, separated, divorced, widowed):  
Children (by name and DOB): 
Vehicle Contents When Stopped: 
Vehicle Occupants When Stopped: 
__________________________________________________________________ 

5. VEHICLE INFORMATION 

Owner: 
Address: 
Year: 
Make: 
Model: 
VIN: 
Reg: 
Tag: 
Body type: 
Gross weight: 
Transmission (manual/automatic): 
Seat Type: 
Glovebox: 
Console: 
Lights working? 
Windows tinted? 
__________________________________________________________________ 

6. ALCOHOLIC CONSUMPTION 

 Time  Type  Place  Size  
a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
i. 
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j. 
BAC estimate: 
__________________________________________________________________ 

7. EVENTS PRECEDING INCIDENT 

Awake at: 
Breakfast? 
Morning Activities: 
Lunch? 
Afternoon Activities: 
Dinner? 
Evening Activities: 
Coming from: 
Going to: 
Planned Route: 
Weather: 
Temperature: 
How many lanes in each direction? 
Lanes separated by: 
Lane of Travel: 
Direction of Travel: 
Where stopped: 
__________________________________________________________________ 

8. STOP AND ROADSIDE DETENTION 

Stop: 
When did you first see police? 
Was there a motor vehicle accident? 
> Accident Crash Report 
What drew your attention the police? 
What did you do? 
Who got out of their vehicle first, you or the officer? 

Approach: 
When was your window lowered? 
How many officers were on scene? 

Personal Contact: 
Who spoke first? 
What was said? 
Were you asked if you had anything to drink? 
How did you respond? 
Did you request an attorney? 

Credentials Request: 
Were you asked for driving credentials? 
Where did you get these documents from? 
> Driver’s license 
> Registration 
> Insurance card 

Exit 
How did the officer ask you to exit? 
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Any difficulty getting out of the vehicle? 
Where did the officer direct you to go? 

Field Sobriety Testing 
What tests were given on scene? 
> Counting 
> Alphabet 
> Finger touch 
> HGN 
> Walk-and-turn [“W&T”] 
> One-leg-stand [“OLS”] 
> Finger-to-nose [“FTN”] 
> Other? 
What were the ground conditions? 
> Slope 
> Crown 
> Texture 
Did you complain about any physical injury, condition, or limitation? 
How do you think you did? 
Anything else? 
__________________________________________________________________ 

9. ARREST AND CUSTODIAL DETENTION 

Arrest 
When did you first think you were going to be arrested? 
Describe the arrest. 
> Handcuffs 
> Frisk 
> Items taken from you 
> Miranda warnings 
> Vehicle search 

To the Police Station 
Describe transport to the station. 
> Placement 
> Seatbelt 
> Other occupants 
> Conversation 
Any issues getting out of the patrol car at the station? 
Any issues walking into the station? 
Any balance tests at the station? 
Did you see any cameras? 
Miranda warnings: 
> Advised? 
> Waived? 
> Signed? 
> Attorney Requested? 
Standard Statement: 
> Advised? 
> Response? 
> Signed? 
> Attorney Requested? 
Breath test operator: 
> Were portable radios, cell phones or watches, microphones, other electronics removed 

from the room? 
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> Were you watched for at least 20 minutes immediately before giving breath samples? 
> Did you burp, belch, vomit, cough, feel heartburn? 
> Did you feel feverish? 
> Did you voice any concerns or ask any questions? 
> How many times did you blow into the breath testing instrument? 
> Did the breath test operator change mouthpieces before each sample? 
> Who held the mouthpiece? 
Other officers: 
> Were they present? 

To the Hospital 
To what hospital were you taken? 
Where was blood withdrawn from your body? 
Who took it? 
Did you consent? 
> Who asked? 
> Verbal 
> Signed 
What was wiped on the place where they stuck the needle? 
What color was the substance? 
Was a police officer present? 
Was forced used?  How? 
Did you see how the vials were handled after your blood was taken? 

After Submitting Samples 
Were you permitted to phone anyone? 
Did police phone anyone for you? 
To whom were you released? 
How much time passed before end of processing and release? 
Where did you wait? 
Was all of your property returned? 
Did you get your own test after release? 
__________________________________________________________________ 

10. EMOTIONS, ABILITIES, INTOXICATION 

What emotions were you feeling?  When? 
> Fear 
> Anxiety 
> Nervousness 
> Alarm 
> Panic 
> Terror 
> Embarrassment 
> Annoyance 
> Anger 
> Rage 
> Curiosity 
> Amusement 
> Other 
Was your ability to operate your vehicle safely affected by alcoholic beverages you 

drank? 
Were you? 
> smashed? 
> hammered? 
> buzzed? 
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> drunk? 
> intoxicated? 
> inebriated? 
> under the influence? 
> affected? 
> tipsy? 
> Unaffected? 
> Sober? 
Describe police behavior: 
> Professional? 
> Calming? 
> Reassuring? 
> Arrogant? 
> Aggressive? 
> Rude? 
> Threatening? 
> Dishonest? 
__________________________________________________________________ 

11. DEFENSE WITNESSES 

Witness 1 
Name: 
Home address: 
Occupation: 
Workplace: 
Work address: 
Phone numbers: 
What was witnessed? 

Witness 2 
Name: 
Home address: 
Occupation: 
Workplace: 
Work address: 
Phone numbers: 
What was witnessed? 

Witness 3 
Name: 
Home address: 
Occupation: 
Workplace: 
Work address: 
Phone numbers: 
What was witnessed? 
__________________________________________________________________ 

12. MEDICAL HISTORY 

Overall Physical Health (Good/Fair/Poor) 
Overall Mental Health: (Good/Fair/Poor) 
Describe your specific physical and mental conditions, listing the names, addresses, and 

other contact information for the health care providers (physicians, therapists, 
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chiropractors, dentists) who provide you with medical, dental, or other therapeutic 
treatment for each relevant condition noted below: 

Eyes and Vision 
Good 
Near sighted 
Far sighted 
Astigmatism 
Glaucoma 
Tunnel vision 
Macular degeneration 
Color blindness 
Blindness or low vision in one eye 
Glasses 
Contact lenses (hard/soft) 
Other 

Ears and Hearing 
Good 
Impaired generally 
Impaired at certain frequencies 
Hearing Aid 
Audiogram available? 
Balance 

Teeth and Dental 
Bridgework 
Dentures 
Adhesives 
Braces 
Invisalign 
Tongue studs or lip rings 
Chewing tobacco or gum 

Substance Abuse and Drug Dependence: 
Alcoholism 
Drug dependency 
Prior Treatment 
> None 
> Evaluation 
> Consultation 
> Occasional Counseling 
> AA/NA/RR/ACOA 
> Outpatient 
> Inpatient 

Ailments, Complaints, Diseases 
Aches and Pains: 
> Arthritis 
> Back 
> Feet 
> Headache 
> Hips 
> Injury, recent 
> Injury, old 
> Knees 
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> Legs 
> Limp 
Appliances: 
> Ace bandage 
> Artificial limbs 
> Cane 
> Cast 
> Crutches 
> Orthotic 
> Splint 
> Wheelchair 
Neurological Conditions: 
> Concussion 
> Headache 
> Migraine 
Respiratory Conditions: 
> Allergies 
> Asthma 
> Bronchitis 
> Cold 
> Emphysema 
> Fever 
> Flu 
> Headache 
> Pneumonia 
> Stomach and Intestinal Conditions 
> Belching/burping 
> Bloating 
> Gastritis 
> Heartburn/indigestion 
> Hiatal Hernia 
> Ulcers 
Psychological Conditions: 
> Bipolar 
> Depression 
> Manic-Depressive 
> Other: 
Systemic Conditions: 
> AIDS 
> Cancer 
> Diabetes 
> Heart 
> Infection 
> Kidneys 
> Liver 
> Skin 
> Other: 
__________________________________________________________________ 

13. SUBSTANCE USE AND DEPENDENCY 

Alcohol 
Alprazolam 
Amphetamine 
Antihistamine 
Barbiturates 
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Buprenorphine 
Butalbital 
Benzodiazepine 
CNS Depressant 
Caffeine 
Cocaine 
Codeine 
Cough medicine 
Decongestant 
Dihydrocodeine 
Ecstasy (MDMA) 
Fentanyl 
Fluoxetine 
Gabapentin 
Heroin 
Hydrocodone 
Marijuana/Hashish  
Meprobamate 
Methadone 
Methamphetamine 
Monoacetylmorphine 
Morphine 
Narcotic Analgesic 
Nitroglycerin 
Norfentanyl 
Opiate 
Oxycodone 
Sertraline 
Tegument 
Tramadol 
Valium 
Venlafaxine 
Xanax 
Xantac 
Zolpidem 
Other: 
__________________________________________________________________ 

14. ANYTHING ELSE 

> 
> 
__________________________________________________________________ 

15. THINGS TO DO 

Depending on the specifics of the case, the following items should be procured: 

Government-Issued Documents 
Driver’s license 
Vehicle registration 
Abstract of Driver History Record 
DOT sign approvals 
Area tax map 
Speed limit resolutions 
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Insurance Documents 
Insurance identification card 
Insurance policy 
Insurance declarations 

Case-Specific Documents 
Dinner check 
Bar tab 
Credit card receipt 
Cell phone records 
Emergency room record 
Medical records 
Pharmacy records 

Demonstrative Evidence 
Photos of scene 
Photos of vehicle 
Ground samples of scene 

Other 
Witness list 
>  
__________________________________________________________________ 

1.3. 
Client Identification 

While this may seem obvious, it should not be taken for granted.  You not only want to 
know the client’s full name but what he or she likes to be called.  Learn about their family 
situation--age, gender, marital status, children, employment, and the like--to develop common 
frames of reference.  Learn whether their personal style is formal or informal so as to better 
relate to them. 

1.4. 
Offense Orientation 

Determine the date, time, and geographic location of the offense alleged in the 
complaints, and ask if the client agrees or disagrees with this information.  Also, see if the client 
knows the breath test or blood test result.  If the client was ticketed before December 1, 2019, 
ask whether the stop occurred near an elementary or secondary school to assess penalty 
exposure.  School locations are not significant if the offense occurred on or after December 1, 
2019, or if the client has had no prior school-zone DWI conviction. 

1.5. 
Prior Record 

Ascertain whether the client has prior convictions for DWI (N.J.S. 39:4-50), breath test 
refusal (N.J.S. 39:4-50.2 or N.J.S. 39:4-50.4a), operating a motor vehicle with a revoked or 
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suspended driving privilege or registration (N.J.S. 39:3-40), operating an uninsured vehicle 
(N.J.S. 39:6B-2), reckless driving (N.J.S. 39:4-96), and leaving the scene of an accident (N.J.S. 
39:4-129) specifically, since prior convictions for these offenses can have substantial impact in 
determining penalty exposure and how to approach a case.  The dates on which an offense is 
committed rather than conviction dates are the critical dates in establishing a defendant’s 
sentencing status.  State v. Bischoff, 232 N.J.Super. 515 (App.Div. 1989).  This information is 
needed to assess the extent of the services for which the client will hire you and whether other 
services like post-conviction relief [“PCR”] will be needed. 

Also, ascertain the client's record of moving violations during the last three years and 
overall to determine likely exposure to administrative action by the New Jersey Motor Vehicle 
Commission [“NJMVC”] or Intoxicated Driver Resource Center ["IDRC"]. 

Asking clients about their prior record should only provide a rough preliminary guide as 
to how you may proceed.  Clients often have no awareness, memory, or understanding of their 
prior records.  This is why it is important to make sure that you obtain an abstract of the driver 
history record either from NJMVC or in discovery.  This is also a good time to discuss prospects 
for PCR, if applicable.  As you discuss legal fees later, you should be crystal clear whether the 
fees include administrative hearings, appeals, and PCR. 

1.6. 
Immigration Status  

Ascertain whether your client is a U.S. citizen, permanent resident (green card holder), or 
undocumented alien.  Do not assume.  One of the most volatile areas of the law is immigration, 
and a DWI conviction can lead to deportation.  Unless you have a practice concentration in 
immigration law, tell the client to consult with an immigration lawyer. 

1.7. 
Out-of-State Licensees 

Like immigration status, one must consider the reciprocal consequences to the client who 
is licensed in another State.  The client may face fewer, greater, or different consequences than a 
New Jersey licensed driver.  Just as a non-citizen should consult an attorney concentrating in 
immigration law, so should the out-of-state licensed driver consult an attorney from their home 
state.  Aside from Google, good sources from which to find attorneys qualified in DWI defense 
are www.NCDD.com and www.DUIDLA.org. 

1.8. 
Facts of the Case 

I generally mix open ended and leading questions to get the facts in a timely manner, but 
at the same time giving the client a chance to freely associate about what happened from his or 
her perspective.  Not only can you get an idea of the facts and possible defenses, but you can also 
assess what kind of witness the client might be and whether the client should testify or remain 
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silent.  Keep all of the elements of the offense in mind when conducting the interview: motor 
vehicle operation, motor vehicle operability, physical manifestations of being under the 
influence, and chemical tests.  Also discuss the client's medical history: diabetes, hypoglycemia, 
hiatal hernia, gastro-esophageal reflux disease [“GERD”], ulcers, fever, dentures, medication, 
etc.  These may suggest affirmative defenses to develop either in pretrial motions or at trial. 

1.9. 
Prior Contact with the Officer 

Has the client had any prior contact with the officer?  Such questions often lead to 
possible evidence of bias or prejudice or even questions about the officer's authority to stop an 
arrest the client.  See, e.g., N.J.S. 40A:14-146.8 et seq. 

1.10 
Penalty Exposure 

While DWI and breath test refusal are not crimes in New Jersey, they have significant 
PENALTIES AND CONSEQUENCES.  Review these with the client so that he or she has a full 
appreciation of what is at stake.  I generally discuss penalties in terms of court-imposed 
penalties, administratively imposed penalties, insurance consequences authorized by law, and 
enhanced penalties if the client is convicted again.  Also, discuss collateral consequences such as 
commuting options, impact on employment and daily life, employment alternatives, etc.  If there 
are aggravating factors -- elevated breath test results (.15 or more), the timing of prior alcohol 
related offenses, the occurrence of an accident, other associated serious charges -- suggest that 
the client get an alcohol evaluation using his or her health insurance to cover the expense.  If he 
or she is convicted, the client can use such an evaluation as a mitigating factor to present to the 
municipal court and as a referral alternative for IDRC.  Such an evaluation may make a 
prosecutor and police officer more open to an alternative disposition of the matter. 

Ask the prosecutor questions like this, as well:  Will the prosecutor overlook the presence 
of children, if present, at sentencing and thereby save your client six months of additional driving 
privilege forfeiture?  See N.J.S.A. 39:4-50.15, N.J.S.A. 2C:24-4.  Will the State consider not 
offering the breath test if the defendant pleads guilty?  Will the prosecutor drop other charges 
that matter if your client pleads guilty?  Is a reckless driving plea a valid option, given whatever 
weaknesses may be apparent to the DWI case? 

1.11. 
Probable Cause and Elements of the Offense 

The client should understand that, before the State can exact all the penalties you just 
reviewed, it must establish by a preponderance of the evidence that there was reasonable 
suspicion on which to stop the client's vehicle and probable cause to arrest the client.  Only after 
the State establishes probable cause can it move on to prove offense elements beyond a 
reasonable doubt.  Relate reasonable suspicion and probable cause on the one hand with the 
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elements to the client's facts on the other, and help the client understand the nature of the offense 
by placing the theoretical concepts you just reviewed in the client's recent real world experience. 

1.12. 
Plea Bargains and Alternative Dispositions 

Explain that, while plea bargaining may be available for most traffic and disorderly 
persons offenses, it is illegal to plea bargain drunk driving, marijuana possession, and drug 
paraphernalia possession charges in New Jersey.  See R. 7:6-2(d), Appendix, Guideline 4.  Yet, 
while plea bargaining may be prohibited, nothing prevents a prosecutor from unilaterally 
offering to amend, downgrade, or dismiss any charge, provided he or she can state his or her 
reasons to the judge on the record.  See R. 7:6-2(d), Appendix, Guideline 3. 

1.13. 
Case Assessment 

Prospective clients invariably ask what their prospects are during the initial interview.  Of 
course, without discovery (police reports, video, breath testing calibration records, blood test 
results, etc.), it is impossible to answer this question, and the prospective client should be so 
advised.  But it does not hurt to review potential scenarios with the client from the outset.  Unlike 
many states, there are no consequences to a DWI charge, other than the requirement that the 
client appears in court when notified to do so, until there is a conviction.  Therefore, there is lead 
time during which the client can prepare for the worst while hoping for the best. 

In assessing and explaining a client's prospects, I believe firmly in "the negative sell" -- 
i.e., telling the client in most cases that he or she is probably going to lose and should plan 
accordingly, and that the real decision is whether to "go down fighting" or to "roll over."  
Reassure the client that the court will generally not increase penalties if the case is taken to trial 
and that no one ever beat a charge by pleading guilty to it.  If you want the prospective client to 
hire you, he or she must have hope! 

But do not guarantee anything except your best efforts in the client’s defense.  Tell the 
prospective client that, when you make a recommendation, the client can expect you to state the 
reasons for your recommendation.  But remember that, in municipal court, there are two 
questions which only the client can answer: (a) Will you plead guilty or go to trial? (b) If we go 
to trial, will you testify or exercise your right to remain silent?  Never tell a client that he or she 
must do anything. 

1.14. 
Process 

Explain how a case proceeds from arraignment to trial.  Tell the prospective client a little 
about the judge and prosecutor, if you know.  If the client has not been arraigned, explain how 
the only people expected to be present at an arraignment are the client and the judge, that the 
judge will ask whether the client pleads guilty or not guilty, that the client should plead not guilty 
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to all charges, that the judge will ask whether the client wants to hire an attorney, that the client 
should state that he or she does want an attorney, and that the client should note any additional 
information the municipal court might convey like new court dates or pretrial orders.  Tell the 
client that you will send him or her a copy of every piece of correspondence that leaves your 
office on his or her case as well as every significant piece of correspondence, like discovery and 
briefs, which you may receive from the State.  Copying clients with this information keeps them 
abreast of developments on their case and reassures them that you are working on their behalf. 

Many clients have never had contact with courts before.  They may have certain 
expectations which are either unrealistic or incorrect.  It helps to provide an orientation as what 
they should expect, how to dress, how to comport themselves, etc.  Here is a form of CLIENT 

ORIENTATION letter (with variables highlighted) that I send to all clients after they hire me: 

__________________________________________________________________ 

[Your Letterhead] 
John E. Badlaw 
[Client Address] 

Re: State v. John E. Badlaw 
[Municipality] Municipal Court 
Cpt.No.  N.J.S.  Issued on  
[Cpt.No.1] 39:4-50   [Date] 
[Cpt.No.2] 39:4-96   [Date] 

CLIENT ORIENTATION 

Dear Mr. Badlaw: 

INTRODUCTION. 

Thank you again for choosing this firm to act as your attorney in defending you 
against the above referenced charges.  As you know, these charges are serious.  You 
and I will have to work together as a team to put forth the strongest defense possible to 
the charge.  Toward that goal, several items are included with this letter, including a Fee 
Agreement, Confidentiality Waiver, and Client Intake Questionnaire.  Each is explained 
below.  Please return the Fee Agreement and Confidentiality Waiver as soon as possible 
in the enclosed envelope.  You can provide me with the Client Intake Questionnaire at 
our first court appearance. 

FEE AGREEMENT. 

The Fee Agreement defines the relationship between you, me, and my law firm.  
It presents you with the choice of hiring me and my firm on either a flat fee or hourly rate 
basis.  Please initial which fee basis you prefer.  Most of my past clients have preferred 
the flat fee arrangement because of the certainty it provides in keeping legal fees more 
predictable and manageable.  In either case, please initial only the ONE fee 
arrangement, flat fee or hourly rate, that you prefer and leave the other blank.  Do not 
sign the Fee Agreement unless and until you fully understand and agree to its contents.  
If you have any questions, please ask them before you sign.  If this Fee Agreement letter 
accurately sets forth your understanding of your rights and obligations, please sign and 
return it to me.  Keep the copy for your records. 
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CONFIDENTIALITY WAIVER. 

Discussions between you and me are within the attorney-client privilege.  This 
means that I will not discuss what you tell me with anyone but my staff and experts we 
may hire unless you give me authority, either expressed or implied, to disclose what you 
tell me.  DO NOT discuss your case with anyone outside of a privileged relationship.  
This applies, in particular, to your perceptions of the events that led to the issuance of the 
charges against you.  Such privileged relationships include those between spouses or 
domestic partners, priest and penitent, patient and physician, psychologist, and certified 
alcohol or drug abuse counsellor. 

A Confidentiality Waiver form is enclosed for your signature.  The Rules of 
Professional Conduct do not permit us to discuss your case with anyone other than you 
unless you give us permission to do so.  This document authorizes me and my firm’s 
employees to discuss your case with individuals other than you.  These rules pertain to 
spouses, parents, children or anyone else with whom you may want your case discussed.  
If you would like us to keep other people informed about things outside of the attorney-
client like your court dates or police reports, list those other people on the Confidentiality 
Waiver.  Regardless of whoever is listed, we will not disclose any information within the 
attorney-client privilege. 

If there is no one else with whom you wish to authorize the firm to communicate 
about your case, simply discard the Confidentiality Waiver.  If, however, there is a person 
or persons with whom you wish members of this firm to discuss your case, please list 
them on the Confidentiality Waiver, sign it and return it to my office.  As with the Fee 
Agreement, keep a copy of the Confidentiality Waiver for your records. 

SOCIAL MEDIA. 

DO NOT post anything about your case on Facebook, Twitter, Snapchat, 
LinkedIn, or any other form of social media.  This is to preserve client confidentiality.  
Social media presence is, by definition, public, not private.  Therefore, do not post photos 
depicting drinking, raucous behavior, or anything else you would not want a prosecutor to 
see.  Prosecutors often use what is posted on social media against you at trial.  Use 
extreme caution in what you display to the public. 

CLIENT INTAKE QUESTIONNAIRE. 

Except for the arresting officer, you are the most important witness who was at 
the scene.  Therefore, I ask that you complete the enclosed Client Intake Questionnaire 
and provide it to me at your first court appearance.  This questionnaire will not only help 
you remember what happened, but will also help me to better understand your case.  The 
more complete the information you supply, the better I will be able to prepare your case 
for disposition or trial. 

This questionnaire includes a section for you to provide the names of any 
witnesses who might testify about the operation (or lack of operation) of the motor 
vehicle, the amount of alcohol you consumed, your general physical health and 
appearance, and what your physical condition appeared to be either at the time of the 
arrest or on your release from custody.  You must also try to remember whether you gave 
any statements, made any comments, or any admissions to the police or to any other 
person during the relevant time period.  You must also try to remember whether any 
statements were made by the police, including: whether any Miranda or implied consent 
rights were read, shown to, or given to you; when they were read, shown or given; and 
under what conditions they were read, shown or given. 



Chapter 1: Initial Client Contact and Intake Page 24
 

(c) 2020 John Menzel 

Also, try to remember all you can about any field sobriety or coordination tests 
like horizontal gaze nystagmus, walk-and-turn, and one-leg-stand tests as well as any 
preliminary breath tests or evidential chemical tests of your breath, blood, or urine that 
were offered or given to you. 

PERSONAL INFORMATION. 

It is imperative that you be open and honest with us at all times.  We must know 
some personal things about you, including your health history, your drinking habits, 
whether you have received any alcohol or drug counseling, whether you have any prior 
criminal convictions or encounters with the police, and whether any administrative action 
has ever been taken against you.  The purpose of this information is not to invade your 
privacy or to pry or to embarrass you.  Rather, the information is necessary to assure 
adequate trial preparation.  You must be candid about the information you supply.  You 
can be sure that the prosecutor will know about many of the past problems you have had.  
It could be devastating to your case if the prosecutor has information and we do not. 

The only reason we will not have the information is if you do not share it with us.  
By sharing the information, however, we may be able to lessen its impact.  For example, 
it may be possible for me to suppress some or all of your prior convictions from 
admission as evidence at trial or to preclude their use for purposes of sentence 
enhancement.  We cannot, however, move to suppress those convictions or attempt to 
strike them for purposes of sentence enhancement if we do not know of their existence. 

Remember!  The information you provide is protected by the attorney-client 
privilege.  This means that we cannot disclose this information without your authorization. 

YOU FACE A SERIOUS OFFENSE. 

Although not classified as crime, the offenses you face have serious 
consequences.  It is necessary that you fully understand the seriousness of the offenses.  
If you are convicted, you will lose your license and pay substantial fines and 
administrative surcharges.  You may also face jail, forfeiture of your motor vehicles, 
community service, and the requirement that you install an alcohol ignition interlock in 
certain vehicles. 

You will also face some collateral consequences if convicted.  These sanctions 
are not technically part of the court sentence but will still have an adverse impact on you.  
They can include increased insurance premiums; payment for alcohol education, 
evaluation, and treatment; publication of your name as being charged with DWI in the 
newspaper or on the internet, and forfeiture of vanity or special interest license plates, 
among other things.  Unless you are a Canadian citizen, a DWI charge can render you 
inadmissible to Canada.  Also, if you are applying for American citizenship, you should 
consult with an immigration lawyer because a DWI conviction can significantly delay any 
such application and even result in deportation.  If you have a driver’s license issued by a 
State other than New Jersey, you should contact a lawyer from that State.  You can find 
such lawyers at websites for the National College for DUI Defense (www.ncdd.com) the 
DUI Defense Lawyers Association (www.duidla.org). 

Whether you should notify an employer about these charges is a decision I leave 
to you.  Most employment is “at will.”  That is, an employer can hire or fire an employee 
for any reason or no reason at all, provided that decision is not based on a prohibited 
classification like race or religion and the like or governed by a contract of some sort. 

QUESTIONS ABOUT COURT APPEARANCES. 
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You will receive separate notices for court appearance both from the Court and 
from this office.  As my case manager, Christopher will try to notify you by either 
telephone, email, or both.  If you have any questions about when to appear in court, call 
Christopher at the office 732/899-1899.  Court dates often change at the last minute, 
especially early in the history of your case.  Therefore, not only will Christopher keep in 
touch with you by telephone or email, but you should also call him within one or two 
business days of the next scheduled court appearance.  It is important that we have two-
way communication, because, in our experience, this is the best way to either minimize 
or eliminate any confusion over court appearance that may arise. 

If it is impossible to attend a particular court appearance (e.g., a pre-planned trip, 
medical emergency, illness, death in the family, etc.), call Christopher and provide him 
with any documentation (e.g., travel itinerary, doctor’s note, obituary, etc.) to see if it 
might be possible to get an adjournment or arrange to waive your attendance for that 
particular court appearance.  Such waivers are granted at the discretion of the court and 
may not be permitted.  Check with us for confirmation that the waiver is accepted.  If you 
fail to appear without a good explanation, the court may fine you or issue a warrant for 
your arrest with bail to be set by the court. 

QUESTIONS ABOUT YOUR BILL. 

If you have any questions about your bill or expenses incurred for your case, call 
Christopher at the office.  He is also my account manager and can provide you with any 
explanation you need.  If you have problems keeping up with any payments you 
promised to make for legal fees or expenses, call Christopher to discuss a reasonable 
modification.  In some instances, payment arrangements may not be possible, especially 
if payments must be made to third parties like experts or transcribers who are not my 
employees.  So please, assess your own financial resources or consult with family and 
friends to keep payments up to date.  I will be happy to discuss payment issues with you 
directly, but I prefer that you contact Christopher first so that I can concentrate on your 
defense without the distraction of worrying about getting paid. 

QUESTIONS ABOUT YOUR CASE. 

If you have any questions about discovery in your case, motions, or trial, feel free 
to call me either at the office or on my cell phone 732/713-4100.  If I can answer, I will.  
Otherwise, I will get back to you as soon as I can.  If you call me about court dates, I will 
generally refer you to Christopher because he is generally more up to date on scheduling 
than I am. 

CLIENT FILE. 

While we keep a complete file on your case in the office, you should also 
maintain a file of your own in which to keep all documents related to your case.  These 
documents will include: (a) correspondence from this firm to you, including your Fee 
Agreement, Confidentiality Waiver, Client Intake Questionnaire, and notices to attend 
court; (b) correspondence to the courts, prosecutors and police, including our letter of 
representation, discovery requests, discovery acknowledgements, and pretrial motions; 
(c) correspondence from the prosecutors and police; and (d) discovery from the 
prosecutors and police, including police reports about your case and records about the 
breath testing instrument used or intended to be used for you.  Please bring this file with 
you whenever you go to court. 

HOW TO DRESS FOR COURT. 
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Dress comfortably but semi-formally.  Wear slacks, shirts with collars, skirts or 
dresses of appropriate length, dress shoes, or loafers.  Avoid jeans, sandals, and 
sneakers.  Wear little or no jewelry. 

IF THE JUDGE CALLS YOUR NAME. 

When the judge calls your name at the calendar call, I or a lawyer associated 
with this firm will answer for you.  However, I often have to be in more than one court at 
the same time as your court appearance and may not be present.  If that happens, simply 
respond, “Not guilty, I am waiting for my lawyer.”  Then call me or the office to determine 
my status.  I or the lawyer appearing with you will speak to you before court, so you 
should have an idea of what to do beforehand. 

CONCLUSION. 

Your case will require a great deal of time, effort, and skill to prepare from the 
investigative and discovery phases to pretrial motions to trial.  Let us work together to 
assure a well prepared, well-informed and thorough defense. 

Sincerely, 

John Menzel, J.D. 

ACKNOWLEDGED AND AGREED: 

__________________________________ 
John E. Badlaw 
__________________________________________________________________ 

1.15. 
Privilege 

Remind client’s that they should not discuss their cases outside of a privileged context.  
The privileges applicable here include the privilege against self-incrimination, N.J.R.E. 503, 
lawyer-client privilege, N.J.R.E. 504, psychologist-patient privilege, N.J.R.E. 505, marital 
privilege, N.J.R.E. 509, marital counselor privilege, N.J.R.E. 510, and priest-penitent privilege, 
N.J.R.E. 511.  There is no parent-child, grandparent-grandchild, or partner privilege.  Thus, 
clients should be cautioned to say nothing about their perceptions of the alleged offense outside 
of a privileged relationship.  No privilege, however, would necessarily prohibit disclosure of 
court dates, police reports, or video, since these statements that are not the client’s statements but 
records of statements made by others outside of privileged circumstances. 

Because these privileges belong to the client, you should make no disclosures about the 
client’s case without the client’s expressed or implied consent.  If the client would like someone 
to have access to court information and unprivileged communications about his or her case, the 
client should indicate to whom that disclosure may be made, preferably in a writing for your file.  
Here is a form of CONFIDENTIALITY WAIVER with variables highlighted: 

__________________________________________________________________ 
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[Your Letterhead] 
John E. Badlaw 
[Client Address] 

Re: State v. John E. Badlaw 
[Municipality] Municipal Court 
Cpt.No.  N.J.S.  Issued on  
[Cpt.No.1] 39:4-50   [Date] 
[Cpt.No.2] 39:4-96   [Date] 

CONFIDENTIALITY WAIVER 

I, John E. Badlaw, am the defendant in the above-referenced matter.  I hereby 
acknowledge that my attorney and the employees of the law firm of Your Firm Name 
have advised me of their ethical responsibility not to reveal information relating to their 
representation of me in this matter to any other individual unless I expressly authorize 
them to do so.  By my signature below, I am hereby authorizing my attorney and the 
employees of the law firm of Your Firm Name to reveal any and all aspects of my case to 
the following individuals: 

            
[Name]      [Relationship to client] 

            
[Name]      [Relationship to client] 

I understand that I may revoke this authorization at any time on written notice to 
the law firm of Your Firm Name, and I agree to hold the law firm of Your Firm Name 
harmless for any injury I may sustain from of disclosures they have made to any of the 
above-named individuals during the period in which they were authorized by me to do so. 

            
John E, Badlaw     Date 
__________________________________________________________________ 

1.16. 
Homework 

Most clients appreciate being a part of their defense preparation.  In many case, it saves 
the expense of hiring an investigator.  Ask clients to (a) take photographs of the scene, key 
roadway locations, lines of sight, injuries, or shoes; (b) return to the scene to measure key 
distances, sign heights and distances from the curb, slope and crown; (c) get medical records and 
package inserts for their prescriptions; (d) measure their drink containers to determine how many 
ounces of alcohol they drank; and (e) make a witness list. 

1.17. 
Fees and Expenses 
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Define the scope of your representation.  Be explicit when defining your fees, whether 
they be charged by the hour, task by task, flat fee, or stepped fee.  Also, list which out of pocket 
expenses you expect the client to pay in addition to legal fees.  If the client chooses to pay by 
credit card, obtain authorization to make future charges for additional legal fees and expenses.  
Follow this discussion with a short simple retainer letter so that there are no misunderstandings 
over money.  Finally, get the fee up front if possible, since most municipal courts will not relieve 
you of your responsibility to represent the client solely for the client's failure to pay your fee. 

Here is a sample FEE AGREEMENT with variables highlighted: 

__________________________________________________________________ 

[Your Letterhead] 
John E. Badlaw 
[Client Address] 

Re: State v. John E. Badlaw 
[Municipality] Municipal Court 
Cpt.No.  N.J.S.  Issued on  
[Cpt.No.1] 39:4-50   [Date] 
[Cpt.No.2] 39:4-96   [Date] 

FEE AGREEMENT 

Dear Mr. Badlaw: 

INTRODUCTION.  Thank you for choosing me to act as your attorney in defending 
you against the above referenced charges.  To better assure a positive working 
relationship between you and me, I write now to confirm the terms of the attorney-client 
relationship, which we have already discussed: 

LEGAL SERVICES.  My services to you include all necessary court appearances, 
research, letters, legal documents, trial preparation, and trial, if necessary, needed to 
represent you as your attorney in your case.  These legal services will be performed by 
me, my staff, and others hired by me to further effective representation of your interests 
in the above referenced matter.  My services DO NOT include (a) appeals; (b) 
administrative hearings; (c) retrials after mistrial, appeal, or granting of a new trial; (d) 
post-conviction relief proceedings; (e) criminal proceedings in Superior Court; and (f) 
other unrelated matters.  I will have no obligation to provide any legal services until you 
pay the Legal Fee specified below. 

MINIMUM LEGAL FEE.  There is a non-refundable minimum legal fee of $____ 
which is earned when my firm opens a file for you.  For legal fees beyond opening your 
file, you have the option of hiring me on either a fixed fee basis or an hourly rate basis.  In 
either case, I acknowledge receipt of $______ as a retainer toward the payment of these 
legal fees, inclusive of the $____ minimum legal fee.  If you elect to hire me on a fixed fee 
basis, this retainer will be deposited in my attorney business account.  If you elect to hire 
me on an hourly rate basis, this retainer will be deposited in my attorney trust account, 
subject to an immediate reduction of the minimum legal fee. 

FLAT FEE.  Here is the fee agreement if you wish to hire me on a flat fee basis: 

You have agreed to pay this firm legal fees for your case referenced above on a 
flat fee basis.  That fee is $_____, inclusive of the minimum fee.  An additional flat fee of 
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$_____ will be due and payable after two court appearances.  This flat fee includes all 
legal services performed on your case through the conclusion of your case in the 
municipal court, subject to the limitations on Legal Services set forth above. 

Please initial here if you wish to hire me on a flat fee basis. ______. 

HOURLY RATE.  Here is the fee agreement if you wish to hire me at an hourly rate: 

You have agreed to pay this firm legal fees for your case referenced above 
based on the number of hours spent by me and persons employed by me.  The hourly 
rate for my services is $____.  The hourly rate for other lawyers working under my 
supervision is $____.  The hourly rate for staff working under my supervision is $____.  
Work will be billed in increments of one-tenth of an hour for each tenth or part thereof.  As 
work is performed, you authorize me to make deductions from the retainer on deposit in 
my attorney trust account. 

Please initial here if you wish to hire me on an hourly rate basis. ______. 

EXPENSES INCLUDED.  The following expenses are included as part of your Legal 
Fee: telephone calls; routine photocopying; routine secretarial services; regular mail; and 
on-line legal research for materials from New Jersey cases, statutes, rules and 
regulations; United States Code; and the United States Supreme Court. 

EXPENSES NOT INCLUDED.  The following expenses are not included in your Legal 
Fee.  You must pay these expenses, if any, when I bill you for them.  These expenses 
may include out-of-office photocopying, experts, investigators, messengers, motor 
vehicle abstracts, same day and overnight couriers, subpoenas, transcripts, audio and 
video recordings, and discovery documents. 

AUTHORIZED EXPENSES.  I will discuss expenses for experts, investigators, and 
other significant expenses as the need arises.  You authorize me, without your prior 
approval, to incur up to $____ for any individual expenses. 

BILLING.  I will bill you from time to time, and may require you to pay any or all 
legal fees and expenses in advance.  All bills are due on receipt with interest at one 
percent per month for any balance not paid within 30 days of billing.  If I must sue you to 
recover unpaid legal fees and expenses, you will also be responsible for paying our legal 
fees and costs of collection. 

CREDIT CARD.  If you provided me with your credit card information, you authorize 
me to charge all legal fees you incur and expenses you authorize to the credit card you 
designate.  You also agree to pay me any service charges associated with processing 
your credit card payments—usually between two-and-one-half and three-and-one-half 
percent of the amount of the payment, depending on the credit card you use.  You also 
authorize me to make however many attempts are reasonable to collect legal fees and 
authorized expenses via your credit card. 

COLLECTION.  If I arbitrate or litigate collection of outstanding fees or expenses or 
both, you agree to pay the reasonable legal fees and costs I incur to pursue collection. 

COOPERATION.  You must cooperate with me, provide all information relevant to 
issues in your case, and pay bills timely.  If you do not, I may ask the court to let me 
withdraw from representing you.  I will also withdraw if you so request, provided the court 
approves. 
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NO GUARANTEES.  I and other lawyers associated with me will provide competent, 
diligent, and conscientious services to you.  But because of the uncertainty of legal 
proceedings, interpretations of and changes in the law, and other unknown factors, no 
one associated with me can predict or guarantee the results or final outcome of your 
case. 

SIGNATURE.  Please sign where indicated below and return the copy of this letter 
to me at your earliest convenience.  Do not sign this agreement if it does not contain all of 
the agreements about the type and scope of work to be done and the fees and expenses 
you will be charged.  If you have any questions, feel free to call me at any time.  Thank 
you again for hiring me to represent you.  Best regards. 

Sincerely, 

[Your Name] 

ACKNOWLEDGED AND AGREED: 

__________________________________ 
John E. Badlaw 
__________________________________________________________________ 

1.18. 
Next Time 

Although most client's reflexively say it will never happen again, remind them how they 
planned to get nailed for the offenses they are discussing with you right now.  Explain that, while 
the odds are in their favor that it will not happen to them again, they should nonetheless be 
prepared if it does.  Common mistakes clients make when confronting an officer are to admit 
drinking, saying what they had to drink, lying about what they had to drink, doing balance tests, 
and refusing breath tests.  I tell client's the following do's and don'ts: 

DO: 
 Pull over if an officer signals you to do so. 
 Have your driving credentials in hand ready to exhibit to police. 
 Get out of the car if police order you to do so. 
 Submit peacefully to a "pat down" search, handcuffing, and arrest. 
 Ask for a lawyer. 
 Give breath samples (although this advice may not apply to potential third or 

subsequent offenders who are clearly intoxicated). 
 Go to a hospital or doctor as soon as you are released. 
 Insist that the hospital test your blood for ethanol. 
 Be polite, but... 

DO NOT: 
 Answer police questions. 
 Volunteer information or engage in small talk. 
 Lie. 
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 Submit to balance tests. 
 Consent to police searching your car. 
 Sign anything. 

Even if the client does not hire you this time, he or she will often remember this 
information and pass it on to others with your name.  I have received referrals from clients who 
never hired me and been hired by people who passed on me the first time around. 

1.19. 
Maintain Client Contact 

Once hired, maintain regular client contact.  Give a general orientation of how to dress 
and what to expect as the case proceeds.  You might consider sending a CLIENT ORIENTATION 
letter.  Send clients copies of all correspondence as exchanged and all discovery as discovery is 
received, and ask whether they prefer to receive it via email or regular mail.  After reviewing 
discovery, call the client to share your impressions, being careful not to make any promises.  
Also, have your staff engage with client.  Your staff should be friendly and able to answer 
routine questions about scheduling and payments while understanding that questions about legal 
matters should be referred to you. 

Encourage two-way communication.  I give clients my cell phone number and advise 
them to call me any time they have a question about their case.  I also advise them to contact my 
assistant about court dates, since my assistant, as my scheduling coordinator, generally knows 
more about where I am going than I do.  Identify the client on your cellphone’s caller 
identification so you can meter your responses if client calls become too frequent.  For such 
clients, responding to every second, third, or fourth call may suffice to remind them that you are 
up-to-date on their cases. 

Most importantly, manage the client’s expectations by reminding them what is at stake.  
Dampen their optimism so that they will not be disappointed with whatever outcome may occur.  
Above all, be honest with them and keep them informed every step of the way. 
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2. 
ATTORNEY APPEARANCE 

 2.1.  Letter of Representation 
 2.2.  Formal Appearance and Waiver of Arraignment (with Form) 
 2.3.  Substitution of Attorney (with Form) 
 2.4.  Notices of Motion 
 2.5.  Discovery Requests (with Forms) 
 2.6.  Notice of Objection (with Form) 
 2.7.  Court Date Notice 
 2.8.  Adjournment Requests 
 2.9.  Speedy Trial Demand (with Form) 
 2.10.  Letter of Representation (Form) 

PRACTICE FORMS: 

 Waiver of Arraignment, Not Guilty Plea 
 Substitution of Attorney 
 Discovery Requests 
 Discovery Order 
 Discovery Schedule 
 Notice of Objection 
 Speedy Trial Demand 
 Letter of Representation 

CASES CITED: 

 Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). 
 Chandler v. Fretag, 348 U.S. 3, 75 S.Ct. 1, 99 L.Ed. 4 (1954). 
 Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963). 
 Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932). 
 In re Seelig, 180 N.J. 234 (2004). 
 State v. Cahill, 213 N.J. 253, 258 (2013). 
 State v. Ferguson, 198 N.J.Super. 395 (App.Div. 1985). 
 State v. Ford, 240 N.J.Super. 44 (App.Div. 1990). 
 State v. Holup, 253 N.J.Super. 320 (App.Div. 1992). 
 State v. Kent, 391 N.J.Super. 352 (App.Div. 2007). 
 State v. Lamb, 125 N.J.Super. 209 (App.Div. 1973)/ 
 State v. Potts, 185 N.J.Super. 607 (Law Div. 1982). 
 State v. Renshaw, 390 N.J.Super. 456 (App.Div. 2007). 
 State v. Simbarra, 175 N.J. 37 (2002). 
 State v. Smith, 87 N.J.Super. 98 (App.Div. 1965). 
 State v. Wilson, 227 N.J. 534 (2017). 
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 United States v. Agurs, 427 U.S. 97, 98 S.Ct. 2392, 49 L.Ed.2d 342 (1976). 
 United State v. Burton, 584 F.2d 485 (D.C.Cir.1978), cert.den. 439 U.S. 1069, 99 

S.Ct. 837, 59 L.Ed.2d 34 (1979). 
 
 

2.1. 
Letter of Representation 

When undertaking the presentation of a client, a defense attorney will file either a series 
of appearances, waivers, substitutions, motions, discovery requests, and demands, among other 
things.  Whether these various appearances, waivers, substitutions, motions, discovery requests, 
and demands takes the form of a series of separate documents or a single Letter of 
Representation encompassing all or some of these items is a matter of style and personal 
preference.  While I ordinarily use a single-letter format, the various notices, motions, requests, 
and demands may also be made in separate-filings.  This is a matter of personal style and the 
preferences of certain municipal courts. 

2.2. 
Formal Appearance and Waiver of Arraignment 

If you intend to represent a defendant in municipal court, you are required to 
"immediately file an appearance with the municipal court administrator of the court having 
jurisdiction over the matter" and to "serve a copy on the appropriate prosecuting attorney or other 
involved party, as identified by the municipal court administrator."  R. 7:7-9.  This appearance 
takes the form of a letter. 

Attorneys and their clients may waive arraignment "by filing, at or before the time fixed 
for arraignment, a written statement, signed by the attorney, certifying that the defendant has 
received a copy of the complaint, has read it or the attorney has read it and explained it to the 
defendant, that the defendant understands the substance of the charge, and that the defendant 
pleads not guilty to the charge."  R. 7:6-1(b). 

Some municipal courts still require defendants to appear personally in open court for 
arraignment, R. 7:6-1(a), and do not permit an attorney to waive the arraignment.  In this 
situation, you can either appear yourself with the client to provide emotional support and guard 
against unforeseen problems or give the client detailed instructions about what to do on their 
own -- i.e., answer the call by saying "not guilty," telling the judge that an attorney represents 
them, and advising them to call you when the arraignment is over or if a problem arises -- and 
hope for the best.   

"No attorney or law firm shall enter an appearance for or represent more than one 
defendant in a multiple-defendant trial or enter a plea for any defendant without first securing the 
court's permission by motion made in the presence of the defendants who seek joint 
representation."  R. 7:7-10. 
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Here is a form of Waiver of Arraignment and Not Guilty Plea: 
__________________________________________________________________  
[CAPTION HERE]   : 

: WAIVER OF ARRAIGNMENT 
________________________________ : NOT GUILTY PLEA 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

I represent Defendant as his/her attorney on each complaint referenced above.  
Pursuant to R. 7:6-1(b), I certify, on information and belief, that Defendant (a) has 
received a copy of each complaint, (b) has read each complaint, (c) has had each 
complaint explained, (d) understands the substance of each charge, and (e) pleads NOT 
GUILTY thereto. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Keep in mind that the Superior Court retains exclusive jurisdiction in cases involving 
death or serious bodily injury.  N.J.S.A. 2B:12-17.2; see In re Seelig, 180 N.J. 234 (2004). 

2.3. 
Substitution of Attorney 

“[A]fter the entry of a plea in a criminal action..., an attorney may withdraw without 
leave of court only upon the filing of the client's written consent, a substitution of attorney 
executed by both the withdrawing attorney and the substituted attorney, a written waiver by all 
other parties of notice and the right to be heard, and a certification by both the withdrawing 
attorney and the substituted attorney that the withdrawal and substitution will not cause or result 
in delay.”  R. 1:11-2(a)(2).  Thus, if another attorney has already entered a plea on behalf of a 
defendant and filed an initial appearance letter with the municipal court, you must, at least 
technically, file a written motion to substitute for the withdrawing attorney. 

Nonetheless, the Sixth Amendment, applicable to the states by virtue of the Fourteenth 
Amendment, guarantees that in a criminal prosecution the "accused shall enjoy the right...to have 
the Assistance of Counsel for his defense."  State v. Ferguson, 198 N.J.Super. 395, 400 
(App.Div. 1985); see Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963).  
Our State Constitution, N.J. Const. Art.I, par.10, guarantees nothing less.  State v. Ferguson, 
supra.  An essential element of the constitutional right to the assistance of counsel is the right of 
a defendant to secure counsel of his or her own choice.  Id., citing Chandler v. Fretag, 348 U.S. 
3, 75 S.Ct. 1, 99 L.Ed. 4 (1954), and Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 
(1932).  Thus, municipal courts generally permit substitutions. 

Here is a form of Motion to Substitute as Attorney: 
__________________________________________________________________  
[CAPTION HERE]   :  
________________________________ : SUBSTITUTION OF ATTORNEY 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 
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I represent Defendant as his/her attorney on each complaint referenced above 
and hereby move pursuant to R. 1:11-2 to substitute for and supersede [previous 
attorney’s name and firm, if applicable] as attorney for Defendant on the grounds that 
Defendant desires that I represent him.  This substitution will not cause or result in delay.  
[Previous attorney’s name] and Defendant consent to this substitution. 

Date:     [Attorney’s Signature]    

Date:     [Defendant’s Signature]    
__________________________________________________________________ 

2.4. 
Notices of Motion 

Rule 7:7-2(a) directs that, “motions in the municipal court and answers to motions, if any, 
shall be made orally, unless the court directs that the motion and answer be in writing."  This rule 
obviously seeks to promote informality in proceedings and reduce paperwork in municipal court 
cases.  Nonetheless, it is still the better practice to at least outline those motions you intend to 
bring before the municipal court in your appearance letter.  Such an outline will help you to 
remember, and alert the municipal court to, important issues you intend to raise before trial. 

Despite the informality of most motions, there are three important exceptions--two where 
written motions are required and one where it is strongly preferred.  Motions to suppress 
evidence, R. 7:5-2, and motions to the county assignment judge to consolidate complaints arising 
in different municipalities, R. 7:8-4, must be in writing.  Motions for additional discovery and 
protective orders, R. 7:7-7, should be in writing or at least revolve around a proposed form of 
Discovery Order.  State v. Holup, 253 N.J.Super. 320 (App.Div. 1992).  See Chapter _._._.  As 
for motions to suppress evidence, out court rules require “notice to the prosecuting attorney and, 
if the county prosecutor is not the prosecuting attorney, also to the county prosecutor.”  R. 7:5-
2(a).  “In matters beyond the trial jurisdiction of the municipal court, and in matters where a 
search warrant was issued by a Superior Court judge, a motion to suppress evidence shall be 
made and heard in the Superior Court.”  Id. 

Some municipal court judges may impose requirements that motions be formal and 
written despite their failure to so direct.  Thus, without giving the notice required by the court 
rules, such a judges will use your failure to file formal written motions as a way of rationalizing 
that you have waived those motions.  Do not let them do it!  Make your record by pointing out 
that municipal court rules do not require formal written motions unless directed by the municipal 
court judge.  These aspects of these rules are expressed, not implied, requirements.  Follow the 
rules.  Since almost every DWI and breath test refusal case involves a warrantless stop and arrest 
and statements made by the client, you may choose to file a motion to suppress evidence (see 
Chapter _._._) and a motion to exclude statements (see Chapter _._._) in every case. 

2.5. 
Discovery Requests 
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"A defense request for discovery shall be made contemporaneously with the entry of 
appearance by the defendant's attorney, who shall submit a copy of the appearance directly to the 
municipal prosecutor."  R. 7:7-7(f).  In addition to a general request for discovery incorporating 
each subdivision of the rule, discovery requests should focus on specific items as well, because 
"[w]hen the prosecutor receives a specific and relevant request, the failure to make any response 
is seldom, if ever, excusable."  United States v. Agurs, 427 U.S. 97, 106, 98 S.Ct. 2392, 49 
L.Ed.2d 342 (1976). 

Rule 7:7-7(b) sets forth those categories of discovery to which a defendant is entitled.  It 
provides, 

Unless the defendant agrees to more limited discovery, in all cases, the 
defendant, on written notice to the municipal prosecutor or private prosecutor in a 
cross complaint case, shall be provided with copies of all relevant material, 
including, but not limited to, the following: 

(1) books, tangible objects, papers or documents obtained from or 
belonging to the defendant, including, but not limited to, writings, drawings, 
graphs, charts, photographs, video and sound recordings, images, electronically 
stored information, and any other data or data compilations stored in any medium 
from which information can be obtained and translated, if necessary, into 
reasonably usable form; 

(2) records of statements or confessions, signed or unsigned, by the 
defendant or copies thereof, and a summary of any admissions or declarations 
against penal interest made by the defendant that are known to the prosecution but 
not recorded; 

(3) grand jury proceedings pursuant to R. 3:6-6; 

(4) results or reports of physical or mental examinations and of scientific 
tests or experiments made in connection with the matter or copies of these results 
or reports, that are within the possession, custody or control of the prosecuting 
attorney 

(5) reports or records of prior convictions of the defendant; 

(6) books, originals or copies of papers and documents, or tangible 
objects, buildings or places that are within the possession, custody or control of 
the government, including, but not limited to, writings, drawings, graphs, charts, 
photographs, video and sound recordings, images, electronically stored 
information, and any other data or data compilations stored in any medium from 
which information can be obtained and translated, if necessary, into reasonably 
usable form; 

(7) names, addresses, and birthdates of any persons whom the prosecuting 
attorney knows to have relevant evidence or information, including a designation 
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by the prosecuting attorney as to which of those persons the prosecuting attorney 
may call as witnesses; 

(8) record of statements, signed or unsigned, by the persons described by 
subsection (7) of this rule or by co-defendants within the possession, custody or 
control of the prosecuting attorney, and any relevant record of prior conviction of 
those persons; 

(9) police reports that are within the possession, custody or control of the 
prosecuting attorney; 

(10) warrants that have been completely executed and any papers 
accompanying them as described by R. 7:5-1(a). 

(11) the names and addresses of each person whom the prosecuting 
attorney expects to call to trial as an expert witness, the expert's qualifications, the 
subject matter on which the expert is expected to testify, a copy of the report, if 
any, of the expert witness, or if no report was prepared, a statement of the facts 
and opinions to which the expert is expected to testify and a summary of the 
grounds for each opinion. If this information is requested and not furnished, the 
expert witness may, upon application by the defendant, be barred from testifying 
at trial. 

Here is a sample Discovery Request to submit when you enter the Not Guilty Plea on the 
Defendant’s behalf: 

__________________________________________________________________  
[CAPTION HERE]   : 
________________________________ : DISCOVERY REQUEST 
TO:  [Municipal Prosecutor] 

1.  Defendant asks that the State produce any relevant discovery as required by 
R. 7:7-7(b), including all relevant items specifically listed on the Discovery Schedule 
attached hereto and submitted herewith. 

2.  If the State fails to provide discovery as requested herein, Defendant may 
move either before or during trial for an Order (a) permitting discovery or inspection of 
undisclosed materials, (b) granting a continuance, (c) prohibiting introduction of the 
undisclosed material in evidence, (d) monetary sanctions, (e) dismissal of the charge, 
and / or such other order as the Court deems appropriate. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

A Discovery Schedule accompanying the Discovery Requests might look like this: 

__________________________________________________________________  
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DISCOVERY SCHEDULE 

1. Items Belonging to Defendant.  Books, tangible objects, papers or documents 
obtained from or belonging to the defendant. 

2. Confessions.  Records of statements or confessions, signed or unsigned, by the 
defendant or copies thereof, and a summary of any admissions or declarations against 
penal interest made by the defendant that are known to the prosecution but not recorded. 

3. Grand jury proceedings recorded pursuant to R. 3:6-6. 

4. Scientific and medical tests.  Results or reports of physical or mental 
examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney, including: 

4.1. Alcotest 7110 MK-III-C: 

a. Alcohol Influence Report and tolerance worksheet. 

b. Records showing that the simulators and simulator temperature probes 
used in calibration records, part I-control tests, part II-linearity tests, solution 
changes, and alcohol influence reports relevant to the Alcotest cycle in which 
Defendant were tested and in proper operating condition, including 

(1) New Standard Solution Report of the most recent control test 
solution change, and the credentials of the operator who performed that 
change; 

(2) Certificate of Analysis for the 0.10 percent solution used in that 
New Solution Report; 

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34 
Simulator; 

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe; 

(5) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Instrument; 

(6) Calibration Records, including control tests, linearity tests, and 
the credentials of the coordinator who performed the calibration; 

(7) Certificate of Analysis for the 0.10 percent solution used in the 
calibration control test; 

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent 
solutions used in the calibration linearity test; 

(9) New Standard Solution Report, following the most recent 
calibration; 

(10) Draeger Safety Certificates of Accuracy for the Simulators used 
in calibration; 

(11) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe used in calibration; and 

(12) Draeger Safety Ertco-Hart Calibration Report or Control 
Company Certificate of Calibration for Digital Thermometer. 
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c. Complete repair and maintenance records concerning the Alcotest 
relevant to this case to the extent they are within the possession, custody, and 
control of the State, including 

(1) NJSP Breath Testing Instrumentation Service Reports, 

(2) Drager Return and Repair Forms, 

(3) Packing Slips, 

(4) Drager Certificates of Accuracy, 

(5) all other letters, memoranda, and other correspondence between 
this department and New Jersey state agencies and Drager, and 

(6) all reports created by Drager and printed by the Alcotest in the 
course of repair and maintenance. 

d. Breath testing logs maintained by the station or department in connection 
with the 7110 used to test Defendant’s breath. 

e. State and manufacturer's assay, analysis, quality assurance, or similar 
documents involving analysis of the simulator solutions, including 

(1) N.J.S. 2C:35-19a state forensic laboratory designation;  

(2) N.J.S. 2C:35-19b laboratory employee certificate; 

(3) each and every analysis, standard, and control run in the series 
of runs involving analysis of the simulator solutions, including chemist's 
notes, color tests, chromatographic results, and gas chromatography 
["GC"] printouts; 

(4) GC service records (if any); 

(5) quality control manual; and 

(6) testing procedures. 

f. For each breath test operator, solution changer, and coordinator: 

(1) Breathalyzer operator certification replica card, 

(2) Alcotest operator certification replica cards, 

(3) documents for courses not referred to in the credentials, 

(4) letters of appointment from the Attorney General designating the 
coordinators, 

(5) written notice from either the operator or the police chief or 
executive head of the law enforcement agency for lost or replaced 
credentials, and 

(6) initial 3-day certification course and 1-day conversion course for 
certifying Alcotest operators in this matter. 

4.2. Portable Breath Testers: 

a. Full identification of portable breath testing instrument [“PBT”]. 

b. Date PBT was first placed in service. 

c. Time of administration of PBT tests and results. 

d. Type of instrument used, including manufacturer, model number, and 
results of a breath test coordinator instructor's testing of the PBT for 
approximately one year to include the next testing after defendant's tests. 
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e. PBT operation, service, and technical manuals, schematic drawings 
and diagrams. 

f. Purchase orders, invoices, and other records re PBT acquisition. 

g. Evaluating reports by the manufacturer, governmental agencies, or 
entities, including, but not limited to, agencies or entities in other states, the 
Federal government, or of another sovereign nation, or independent 
investigating groups. 

h. Any other documents and information relevant to the PBT. 

4.3. Laboratory Analyses for substances other than breath seized and analyzed 
in this case, including: 

a. N.J.S. 2C:35-19a state forensic laboratory designation. 

b. N.J.S. 2C:35-19b laboratory employee certificate. 

c. N.J.S. 2C:35-19c notice of intent to proffer. 

d. custody documents for the samples tested to the extent not already 
produced, including laboratory vault logbook entries; 

e. documents showing Defendant's consent to seizure. 

f. testing procedures; 

g. quality control manual; 

h. documents on each and every analysis, standard, and control run in 
the series of runs involving analysis of samples, including: 

(1) printouts from the analytical device, including printouts from gas 
chromatographs [“GC”] and mass spectrometers [“MS”]; 

(2) chemist's notes and logbook; 

(3) GC/MS calibration curves, mass spectra, and library spectra used 
to identify each such sample, if any; 

(4) certifications for each standard reference material [“SRM”] used 
as a reference in the analysis of samples; 

(5) testing procedures; 

(6) quality control manual; 

(7) custody documents for the samples tested, including laboratory 
vault logbook entries; 

(8) copies of electronic data files for complete run re sample 
analysis. 

i. Identification of the equipment (i.e., gas chromatograph, mass 
spectrometer, carousel, pipettes, etc.) used for the analysis of the samples, 
including: 

(1) current calibration records; 

(2) repair and service records; 

(3) certifications of each SRM used to calibrate the equipment; 

(4) instrument logbook; 

(5) copies of electronic data files for equipment calibrations and 
calibration checks; 
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(6) operation, service, and technical manuals, schematic drawings 
and diagrams; 

(7) purchase orders, invoices, and other records re equipment 
acquisition. 

j. Production of the unused samples for analysis or a statement why 
samples cannot be produced. 

k. Documents accrediting the laboratory as competent in performing the 
analysis here, including Coverdell Reports, accreditation audits, and 
documents generated for laboratory proficiency testing. 

l. Production of the swab used to cleanse the area where any puncture 
of the skin took place, and an exemplar thereof. 

m. Production of the kit used to collect the blood, urine, or other sample 
for inspection, and an exemplar thereof. 

n. N.J.S. 2A:62A-10 request by law enforcement officer. 

o. N.J.S. 2A:62A-11 withdrawal certificate. 

p. documents showing Defendant's consent to seizure 

4.4. Speed Measurements: 

a. Identification of the speed measuring device relevant to this matter by 
manufacturer, model, and serial number. 

b. Laser, radar, or VASCAR logs, as applicable. 

c. Laser, radar, and antenna certifications; speedometer test charts; and 
tuning fork certifications for calibration checks before and after Defendant's 
stop. 

d. Complete history of officer's training on the radar device. 

e. Calibration of the patrol car’s speedometer. 

f. Manuals from the manufacturer concerning the use of the speed 
measuring device relevant to this case. 

g. Training materials used in the class certifying the operator of the 
speed measuring device. 

h. Officer's logbook for the shift in which he stopped Defendant showing 
the officer’s use of the speed measuring device relevant to this case. 

i. Repair history for the speed measuring device relevant to this case for 
the year preceding the issuance of the complaint and to the present. 

j. Any notes made by the trooper in connection with this case. 

k. Resolutions authorizing the placement of traffic control devices and 
setting of speed limits. 

5. Conviction records.  Reports or records of defendant's prior convictions, 
including driver abstracts, driver history record for those convictions with which the State 
may seek to enhance Defendant's sentence, and criminal histories, “rap sheets,” NCIC 
printouts, SCIC printouts, and conditional discharge registry information. 

6. Government evidence.  Production of books, originals or copies of papers and 
documents, or tangible objects, and inspection of buildings or places relevant to this case 
that are within the possession, custody or control of the government, including: 
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a. Procedures for requesting breath samples and to permit defendants to 
obtain independent tests of their blood, breath, or urine. 

b. Insurance surcharge bills, orders of suspension, certified mailing lists, and 
court conviction records (including records of court imposed suspensions), and 
correspondence with NJMVC, if Defendant is charged under N.J.S. 39:3-10, 
N.J.S. 39:3-40, and N.J.S. 39:6B-2. 

c. Cancellation notices from Defendant's purported insurer together with 
proofs of mailing therefore if Defendant is charged under N.J.S. 39:6B-2. 

7. Witnesses.  Names and addresses of any persons whom the prosecuting attorney 
knows to have relevant evidence or information, including a designation by the 
prosecuting attorney as to which of those persons the prosecuting attorney may call as 
witnesses. 

8. Statements.  Records of statements, signed or unsigned, by the persons 
described by item g above or by co-defendants within the possession, custody or control 
of the prosecuting attorney, and any relevant record of prior conviction of those persons. 

9. Police reports within the possession, custody or control of the prosecuting 
attorney, including: 

a. Photographs (in “.jpg” or other electronic format, together with identification of 
any program needed to read same). 

b. Audio, including recordings of radio transmissions, telephone calls, and 
statements. 

c. Scene video or, if none, all standard operating procedures, operational orders, 
protocols, letters, memoranda, correspondence, and other documents concerning 
scene video. 

d. Station video or, if none, all standard operating procedures, operational 
orders, protocols, letters, memoranda, correspondence, and other documents 
concerning station video. 

e. Police copies of complaints (front and back). 

f. Activity reports, alcohol influence reports, accident reports, drinking driving 
report, evidence reports, field reports, fingerprint cards, handwriting exemplars, 
incident reports, investigation reports, last drink location reports, patrol logs, potential 
liability warnings, property reports, supplemental reports, and rough notes by police 
officers. 

g. Computer aided dispatch and other dispatcher time records covering all 
transmissions related to Defendant’s case. 

h. Jail and station logs for when Defendant was in custody. 

i. Division of Motor Vehicles Standard Statement, Motor Vehicle Commission 
Standard Statement, New Jersey Attorney General’s Standard Statement, and any 
other statement used to inform Defendant about rights and obligations in connection 
with breath testing. 

j. For relevant DWI roadblocks or checkpoints: 

(1) accident, traffic, and other data considered in site selection, 

(2) identity of command supervision and personnel, 

(3) site plan and description of advance warning on site, including placement 
of signs, cones, flares, and other warnings, and 

(4) advance publicity, and 
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(5) procedures and other records re implementation, operation, and 
supervision. 

10. Warrants that have been completely executed, and any papers accompanying 
them, as described by R. 7:5-1(a). 

11. Experts. Names and addresses of each person whom the prosecuting attorney 
expects to call to trial as an expert witness, the expert's qualifications, the subject matter 
on which the expert is expected to testify, a copy of the report, if any, of the expert 
witness, or if no report was prepared, a statement of the facts and opinions to which the 
expert is expected to testify and a summary of the grounds for each opinion. 

a. If Defendant was administered certain "field sobriety tests" [“FST”] (e.g., recite 
the alphabet, count backwards, stand on one leg, stand heel to toe, walk heel to toe, 
tilt head back, bend at waist, touch finger to nose, etc.): 

(1) documents describing how, under what conditions, by whom each "test" 
was given, and each "test" result; 

(2) identification by title, publisher, and edition, or production of copies, of 
training materials for each "test", including manuals, lesson plans, texts, tests, 
and article reprints considered authoritative by the testing officer; and 

(3) narrative reports, redacted of identifying information if desired, describing 
the administration of such tests during either the year or the 10 arrests preceding 
Defendant's arrest, whichever is fewer. 

b. Defendant was administered a Drug Influence Evaluation [“DIE”] by a Drug 
Recognition Evaluator or Expert [“DRE”]: 

(1) results or reports of physical or mental examinations and of scientific tests 
or experiments by the made in connection with this matter, 

(2) DRE’s “Progress Log” from DRE school, 

(3) DRE’s “Rolling Log,” 

(4) DRE curriculum vitae, including all documents certifying to the DRE’s 
competence for and proficiency with use of the equipment used during the DIE, 

(5) complete color copy of clip board, cheat sheets or reminders used or 
referenced during the DIE process by the DRE, 

(6) list of equipment used by the DRE during the DIE, including documents 
showing the make, model, and serial numbers for such equipment and 
certificates of accuracy, certificates of calibration, and other such documents for 
this equipment, 

(7) an accurate exemplar of the pupilometer used during the DIE, 

(8) identification by title, publisher, and edition, or production of copies, of 
DRE training materials, including manuals, lesson plans, texts, tests, learned 
treatises, and article reprints considered authoritative by the DRE, 

(9) authoritative scientific and legal writings indicating that the scientific 
community accepts premises underlying DRE testimony, and 

(10) judicial opinions indicating that premises relied on by the DRE have 
gained general acceptance in the scientific community. 

12. To be determined. 
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__________________________________________________________________ 

Of course, this Discovery Schedule is intended to include as many items as possible.  
Your initial discovery request should be as broad as necessary to encompass any possible 
scenario relevant to your client’s case.  Pare the request down, if you can, so as to request only 
those items most relevant to your client’s defense.  Usually, however, the paring down takes 
place after you receive the initial discovery package from the prosecutor and you have a better 
understanding as to why you are requesting a particular item, since the municipal court may call 
upon you to argue for it.  See Chapter 3, infra.  Ultimately, whether requests are granted or 
denied are left to the sound discretion of the court.  State v. Ford, 240 N.J.Super. 44, 50 
(App.Div. 1990).  But if you do not ask, you will never get. 

2.6. 
Notice of Objection 

Courts will receive certain documents in evidence, even though hearsay, unless the 
defense objects to their admission before trial.  Such a notice-demand requirement is set forth in 
N.J.S.A. 2C:35-19(c) for laboratory certificates in drug cases.  Taking into account the logistics 
imposed on municipal prosecutors and laboratory employees, among others, in a state with more 
than 500 municipal court meeting throughout weekdays and evenings, our courts have deemed it 
“appropriate...to require, as a condition of our treatment of lab reports and blood sample 
certificates as ‘testimonial’ documents, that defense counsel provide reasonable advance notice 
to prosecutors that they wish to cross-examine the authors of those documents at trial.”  State v. 
Kent, 391 N.J.Super. 352, 380 (App.Div. 2007).  “In the absence of such reasonable notice, a 
defendant shall be deemed to have waived his or her right to confrontation.”  Id. at 380-81; see 
State v. Simbarra, 175 N.J. 37 (2002), and State v. Renshaw, 390 N.J.Super. 456 (App.Div. 
2007).  Such concepts have also been applied to school zone maps in the context of pre-
December 1, 2019, DWI prosecutions for offenses within 1,000 feet of school property.  State v. 
Wilson, 227 N.J. 534 (2017). 

Here is a form of Notice of Objection: 
__________________________________________________________________  
[CAPTION HERE]   :  
________________________________ : NOTICE OF OBJECTION 
TO: [Municipal Prosecutor] 

If the State gives notice of intent to proffer a certificate executed by a laboratory 
employee pursuant to N.J.S. 2C:35-19c, Defendant will object to it on the grounds that 
Defendant intends to contest at trial the composition, quality, and quantity of substances 
submitted to the laboratory for analysis.  If the State gives notice of intent to proffer 
documents in lieu of testimony, Defendant will object to them on the grounds that they 
are hearsay and their admission would violate Defendant's right to confront witnesses in 
violation of U.S.Const. Amend. VI and N.J.Const. Art.1, par.9. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 
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2.7. 
Court Date Notice 

When sending your initial appearance letter and Waiver of Arraignment to the municipal 
court, confirm the status of the next court date, whether arraignment or subsequent appearance.  
If your letter is submitted soon after issuance of the summons and the next court date is an 
arraignment, most municipal courts will cancel the arraignment once the court receives your 
appearance letter and Waiver of Arraignment.  If you receive an adjournment, state so in your 
letter and ask the municipal court to notify you of the next court date. 

If you do not get the adjournment, request it anyway, stating the reasons therefor--e.g., no 
discovery and conflicts with other court appearances.  For conflicts, be specific about the name 
of the conflicting case, the name of the conflicting court, and the age of the case by issuance date 
for older DWI matters or the nature of the case (criminal, custody, domestic violence, etc.) to 
demonstrate the conflicting case's priority over the case you wish to adjourn.  If you have no 
conflicts, you will, of course, have to appear.  But if you fail to appear due to conflicts, this part 
of your appearance letter will serve as the foundation for your defense against any contempt or 
sanction the municipal court might issue by demonstrating your attempts to give advance notice 
and by impliedly demonstrating your ability to call witnesses such as other municipal court 
judges in your defense. 

While even thinking about preparing for your own defense against possible contempt 
charges might seem alarmist, unfortunately there are some unfair municipal court judges out 
there who, despite the popular discourse about civility in the profession, look to obstruct and 
demean the defense every chance they get.  All I can offer here is this:  Maintain your civility 
generally and toward these ogres in particular; make your record fully and persistently; and place 
these judges in the proper perspective as the exceptional miscreants they are.  In extreme 
instances, file a judicial ethics complaint.  How extreme is extreme?  The only way to place the 
answer in context is my own personal experience.  Since my admission to the bar in 1984 and 
since concentrating on DWI defense in 1988, I have filed only one.  Even when one judge 
ordered me to jail, I still filed only an appeal, but did not complain about his ethics. 

2.8. 
Adjournment Requests 

Most municipal courts will grant adjournments when you make the request for the first 
appearance dated written on the bottom of the client's summons.  However, if you are hired late 
in the game--i.e., well after the issuance of the summons or as a substituting attorney--or even if 
you have a busy trial practice raising scheduling conflicts, an adjournment request may meet 
more resistance from the municipal court.  Rule 7:8-3 governs trial adjournments.  In drunk 
driving cases, adjournments must be granted for good cause.  That is, due process concerns 
supersede administrative concerns such as the so-called 60-day rule.  See State v. Potts, 185 
N.J.Super. 607 (Law Div. 1982). 

The granting of a continuance necessarily rests within the sound discretion of the trial 
court, and the exercise of that discretion will not constitute reversible error in the absence of a 
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showing of an abuse of discretion causing defendant a manifest wrong or injury.  State v. 
Ferguson, supra at 402; State v. Lamb, 125 N.J.Super. 209, 213 (App.Div. 1973); State v. Smith, 
87 N.J.Super. 98, 105 (App.Div. 1965).  Some of the factors to be considered in whether to grant 
an adjournment include: 

 length of the requested delay; 

 whether other continuances have been requested and granted; 

 the balanced convenience or inconvenience to the litigants, witnesses, counsel, 
and the court; 

 whether the requested delay is for legitimate reasons, or whether it is dilatory, 
purposeful, or contrived; 

 whether the defendant contributed to the circumstance which gives rise to the 
request for a continuance; 

 whether the defendant has other competent counsel prepared to try the case, 
including the consideration of whether the other counsel was retained as lead 
or associate counsel; 

 whether denying the continuance will result in identifiable prejudice to 
defendant's case, and if so, whether this prejudice is of a material or 
substantial nature; 

 the complexity of the case; and 

 other relevant factors which may appear in the context of any particular case.   

[United State v. Burton, 584 F.2d 485, 490-91 (D.C.Cir.1978), cert.den. 439 U.S. 
1069, 99 S.Ct. 837, 59 L.Ed.2d 34 (1979).] 

When formal requests for adjournment are necessary, defense counsel should simply 
review the Burton factors to demonstrate the legitimacy and necessity of the adjournment.  If 
witnesses become unavailable--principally experts who may have conflicting court appearances--
be prepared to discuss the reason for the unavailability, the age of the case, the number of 
previous court appearances, which side caused previous adjournments, the inconvenience or lack 
thereof to each party's witnesses, and other relevant factors.  In the case of unreasonable 
adjournment denials, Superior Court judges have remanded cases for new trials.  Make your 
record. 

2.9. 
Speedy Trial Demand 

Always demand a speedy trial for your client.  Sometimes, unforeseen circumstances can 
work to a defendant’s advantage, provided you asserted this right on your client’s behalf.  The 
assertion of a right to a speedy trial is the first of four factors considered in moving to dismiss a 
case on the grounds that the client’s right to a speedy trial was violated.  See Barker v. Wingo, 
407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972); State v. Cahill, 213 N.J. 253, 258 (2013). 
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Here is a form for such a demand: 
__________________________________________________________________  
[CAPTION HERE] 
________________________________ : SPEEDY TRIAL DEMAND 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

Defendant demands a speedy trial pursuant to U.S. Const. Amend. VI and N.J. 
Const. Art.1, par.10. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Avoid adjournments chargeable to the defense since these can undercut potential speedy 
trial claims.  Even when adjournments are unavoidable due to scheduling conflicts, make the 
record to preserve your client's rights.  For example, in State v. Farrell, supra, where the 
municipal court unjustifiably charged two trial delays to the defense.  The Appellate Division, id. 
at 449-50, said: 

[N]otwithstanding the municipal prosecutor's protestations to the 
contrary..., none of the delays in this matter were fairly chargeable to defendant.  
Only two instances are even remotely eligible for such treatment, and neither, on 
analysis, qualifies.  The first was the postponement of trial scheduled for 11:00 
a.m. on February 27, 1996, when defense counsel had not appeared by 11:15.  
The record discloses that defense counsel had telephoned ahead to report that he 
was detained by an older case elsewhere, and he appeared at 11:24.  The 
municipal court judge's statement on the record in adjourning the case so quickly, 
rather than carrying it and attending to other matters a little while longer, evinces 
too little flexibility in accommodating defense counsel's announced scheduling 
conflict, and bespeaks a practice of using any disruption of schedule as an excuse 
for postponing the trial of the matter....  The second instance of delay not 
attributable to the court or the State arose from defense counsel's responsibility, 
on October 1, 1996, to attend to an emergent matter in the Appellate Division.  
There is no way that can be considered an instance of delay chargeable to 
defendant. 

State v. Farrell emphasizes how "defense counsel had telephoned ahead to report that he 
was detained by an older case elsewhere," id. at 450, and reminds municipal courts to avoid "too 
little flexibility in accommodating defense counsel's announced scheduling conflict" and the 
"practice of using any disruption of schedule as an excuse for postponing the trial of the matter," 
id. at 450.  Thus, the key to managing scheduling conflicts and adjournments is to master the 
rules of priority, whatever you discern them to be, and to communicate these rules and the 
particulars of your conflicts to the municipal courts in making your scheduling decisions and 
making your speedy-trial record. 

2.10. 
Letter of Representation (Form) 
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Here is the form of Letter of Representation that has evolved over my years of practice 
and served me well.  It includes instructions with variables highlighted: 

__________________________________________________________________  
[CAPTION HERE] 
________________________________ : LETTER OF REPRESENTATION 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 
[County Prosecutor] 

[Default Paragraph I when appearing for client] 

I. Appearance.  I represent Defendant John E. Badlaw as his attorney on each 
complaint referenced above. 

[Alternative Paragraph I when appearing with co-counsel] 

I. Appearance.  I represent Defendant John E. Badlaw as his attorney together 
with co-counsel Ronald P. Fein, Esquire, of Fein & Dandy on each complaint referenced 
above.  I am designated trial counsel on this matter. 

[Alternative Paragraph I when substituting for previous counsel] 

I. Appearance.  I represent Defendant John E. Badlaw as his attorney on each 
complaint referenced above and hereby move pursuant to R. 1:11-2 to substitute for and 
supersede Ronald P. Fein, Esquire, of Fein & Dandy, as attorney for Defendant on the 
grounds that Defendant desires that I represent him.  Mr. Fein consents to this 
substitution. 

[Default Paragraph II when waiving Defendant’s arraignment] 

II. Waiver of Arraignment and Plea.  Pursuant to R. 7:6-1(b), I certify that 
Defendant (1) has received a copy of each complaint, (2) has read each complaint, (3) 
has had each complaint explained, (4) on information and belief, understands the 
substance of each charge, and (5) pleads NOT GUILTY thereto.  

[Alternative Paragraph II when Defendant was already arraigned] 

II. Plea.  Defendant, on information and belief, was previously arraigned pursuant 
to R. 7:6-1(a). 

III. Suppress Evidence.  Defendant will move to suppress evidence obtained by 
the State during its investigation of this case, pursuant to R. 7:5-2(a), because evidence 
(i.e., Defendant's person, breath, blood, etc.) was seized unlawfully, without a warrant, 
and contrary to U.S.Const. Amends. IV and XIV and N.J.Const. Art.1, par.7.  Defendant 
believes the State will use this evidence in proceedings before this court on the above 
captioned charges.  Defendant will submit a brief in support of this motion if so directed 
by the municipal court judge pursuant to R. 7:5-2(b). 

IV. Pretrial Motions.  Defendant will move other motions before trial pursuant to 
R. 7:7-1.  Pursuant to R. 7:7-2(a), Defendant will make these motions orally unless the 
municipal court directs that the motions and answers be in writing. 

V. Discovery Requests.  By separate letter, Defendant has asked the State to 
provide copies of any relevant discovery as required by R. 7:7-7(b) or otherwise respond 
to this discovery request within ten (10) days pursuant to R. 7:7-7(f). 
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VI. Notice of Objection.  If the State gives notice of intent to proffer a certificate 
executed by a laboratory employee pursuant to N.J.S. 2C:35-19c, Defendant will object 
to it on the grounds that Defendant intends to contest at trial the composition, quality, and 
quantity of substances submitted to the laboratory for analysis.  If the State gives notice 
of intent to proffer documents related to the Alcotest or a school zone map, Defendant 
will object to them on the grounds that they are hearsay and their admission would violate 
Defendant's right to confront witnesses in violation of U.S.Const. Amend. VI and 
N.J.Const. Art.1, par.9. 

VII. Speedy Trial.  Defendant demands a speedy trial pursuant to U.S.Const. 
Amend. VI and N.J.Const. Art.1, par.10. 

VIII. Next Court Date.  Please advise me of the next court date for this case. 

[Alternative Paragraph X when requesting adjournment] 

VIII. Next Court Date.  I understand that Defendant's arraignment is set for 
[Court Date].  In light of the waiver of arraignment herein and because I have not yet 
received discovery, please cancel this arraignment and advise me of the next court date 
for this case. 

[Alternative Paragraph X when avoiding conflicts] 

VIII. Next Court Date.  I understand that Defendant's arraignment is set for 
[Court Date].  I am scheduled to appear on the following older DWI matters on that date 
and at that time: 

>  
>  
>  

In light of the waiver of arraignment herein, because I have not yet received 
complete discovery, and because of the conflicting court appearances noted herein, 
please cancel this arraignment and advise me of the next court date for this case. 

[Alternative Paragraph X when confirming court date] 

VIII. Next Court Date.  I understand that the next court date for this matter is 
[Court Date].  By copy of this letter, I am notifying Defendant to appear in the municipal 
court at that time. 

Respectfully, 
Date:     [Attorney’s Signature]    
__________________________________________________________________ 
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3. 
DISCOVERY and CASE PREPARATION 

 3.1.  Preparing from the Beginning 
 3.2.  Defense Entitlement to Discovery 
 3.3.  Prosecutor’s Obligations 
 3.4.  Paying for and Obtaining Discovery 
 3.5.  Specific Discovery Requests 

 3.5.1.  Breath Test Discovery Generally 
 3.5.2.  Alcotest Foundational Documents 
 3.5.3.  Alcotest Repair Records 
 3.5.4.  Alcotest Data Logs 
 3.5.5.  Simulator Solutions 
 3.5.6.  Breath Test Personnel 
 3.5.7.  Portable/Preliminary Breath Tests 
 3.5.8.  Laboratory Tests 
 3.5.9.  Speeding 
 3.5.10.  Conviction Records 
 3.5.11.  Government Evidence 
 3.5.12.  Witnesses, Police Reports, and Video 
 3.5.13.  Roadblocks/Checkpoints 
 3.5.14.  Experts 
 3.5.15.  Drug Recognition Evaluators 
 3.5.16.  Inspections 

 3.6.  Discovery Deadlines 
 3.7.  Motions for Discovery (with Forms) 
 3.8.  Reciprocal Discovery 
 3.9.  Independent Investigation 
 3.10.  Subpoenas (with Form) 
 3.11.  Depositions 

PRACTICE FORMS: 

 Notice of Motion for Discovery 
 Letter Brief in Support of Motion for Discovery 
 Discovery Order 
 Subpoena Ad Testificandum 
 Subpoena Duces Tecum 
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3.1. 
Preparing from the Beginning 

Case preparation begins with the request “made contemporaneously with the entry of 
appearance by the defendant's attorney...directly to the municipal prosecutor."  R. 7:7-7(g); see R. 
7:7-7(a).  In addition to a general request for discovery incorporating each subdivision of the 
rule, discovery requests should focus on specific items as well, because "[w]hen the prosecutor 
receives a specific and relevant request, the failure to make any response is seldom, if ever, 
excusable."  United States v. Agurs, 427 U.S. 97, 106, 98 S.Ct. 2392, 49 L.Ed.2d 342 (1976).  
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Rule 7:7-7(b) sets forth those categories of discovery to which a defendant is entitled.  See the 
forms of DISCOVERY REQUESTS and DISCOVERY SCHEDULE in the previous chapter. 

Preparation also begins by reviewing scenarios with clients, establishing plea-versus-trial 
perimeters, and understanding both the direct and collateral consequences of a guilty finding.  
These discussions often dictate how vigorous a defense you should mount. 

3.2. 
Defense Entitlement to Discovery 

Drunk driving defendants are entitled to pre-trial discovery.  R. 7:7-7; State v. Young, 242 
N.J.Super. 467, 470 (App.Div. 1990); State v. Ford, 240 N.J.Super. 44, 48 (App.Div. 1990); 
State v. Utsch, 184 N.J.Super. 575, 579 (App.Div. 1982).  “We are dealing with the defendant's 
right to a fair trial mandated by the Due Process Clause of the Fifth Amendment to the 
Constitution.  Our construction of that Clause will apply equally to the comparable Clause in the 
Fourteenth Amendment applicable to trials in state courts.”  United States v. Agurs, supra, 427 
U.S. at 107.  “Regardless of intent or lack thereof, police action that results in a defendant’s 
receiving an unfair trial constitutes a deprivation of due process.”  Arizona v. Youngblood, 488 
U.S. 51, 62, 109 S.Ct. 333, 102 L.Ed.2d 281 (1988) (Blackmun, J., dissenting).  "The essence of 
due process certainly requires that the parties have adequate notice and opportunity to know the 
State's evidence and to present evidence in argument and response."  State v. Garthe, 145 N.J. 1, 
8 (1996).  While the prosecutor’s duty to provide discovery may be more limited than that of 
parties in civil cases, a wide variety of materials in the State's possession could constitute 
exculpatory information to which a defendant is entitled.  State v. Ford, supra at 52; see State v. 
Weller, 225 N.J.Super. 274 (Law Div. 1986). 

Due process requires the State to disclose evidence that is material to either guilt or 
punishment; indeed, the prosecution has a constitutional duty to turn over exculpatory evidence 
that would raise reasonable doubt about a defendant's guilt.  See Brady v. Maryland, 373 U.S. 83, 
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); United States v. Agurs, supra.  “Exculpatory” does not 
necessarily mean that the evidence disproves a defendant’s guilt or an element of an offense.  
Rather, the exculpatory value of evidence is a function of its relevance and materiality.  
“[R]egardless of the specificity of the defendant's request, evidence is material for Brady 
purposes ‘if there is a reasonable probability that, had the evidence been disclosed to the defense, 
the result of the proceeding would have been different.’”  State v. Knight, 145 N.J. 233, 246 
(1996), quoting United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 87 L.Ed.2d 481 
(1985) (plurality opinion of Blackmun, J.).  See also id., 473 U.S. at 685 (White, J., concurring). 

“[I]mplicit in the requirement of materiality is a concern that the suppressed evidence 
might have affected the outcome of the trial.”  United States v. Agurs, supra, 427 U.S. at 104.  
“Such evidence...if disclosed and used effectively,...may make the difference between conviction 
and acquittal.”  State v. Knight, supra, 145 N.J. at 246, quoting United States v. Bagley, supra, 
473 U.S. at 676.  At the same time, the U.S. Supreme Court “rejected a standard that would 
require the defendant to demonstrate that the evidence if disclosed probably would have resulted 
in acquittal.”  Id., 473 U.S. at 680. 
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The U.S. Supreme Court, adopting a government formulation that “an incomplete 
response to a specific request not only deprives the defense of certain evidence, but also has the 
effect of representing to the defense that the evidence does not exist,” agreed ”that the 
prosecutor's failure to respond fully to a Brady request may impair the adversary process in this 
manner.  And the more specifically the defense requests certain evidence, thus putting the 
prosecutor on notice of its value, the more reasonable it is for the defense to assume from the 
nondisclosure that the evidence does not exist, and to make pretrial and trial decisions on the 
basis of this assumption.”  United States v. Bagley, supra, 473 U.S. at 682-83. 

“When the evidence withheld is no longer available, to establish a due process violation a 
defendant may show that the evidence had ‘an exculpatory value that was apparent before [it] 
was destroyed’ and that ‘the defendant would be unable to obtain comparable evidence by other 
reasonably available means.’”  State v. Mustaro, 411 N.J.Super. 91, 102 (App.Div. 2009), 
quoting California v. Trombetta, 467 U.S. 479, 489, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984).  
“Alternatively, if the defendant cannot establish that the now lost evidence had ‘apparent’ 
exculpatory value and can show only that the evidence was ‘potentially’ useful or exculpatory, 
then the defendant can show a due process violation by establishing that the evidence was 
destroyed in bad faith.”  State v. Mustaro, supra at 103, quoting Arizona v. Youngblood, supra, 
488 U.S. at 57-58. 

3.3. 
Prosecutor’s Obligations 

A municipal prosecutor has several obligations concerning discovery.  The prosecutor 

(a) has the responsibility to answer a demand for discovery (State v. Tull, 
234 N.J.Super. 486, 494 (Law Div. 1989); 

(b) is expected to act reasonably when responding to a discovery demand 
(id. at 496); 

(c) may not refuse a discovery demand simply because information or 
materials sought are not in the municipal offices or within easy reach (id. at 495);  

(d) cannot refuse production because requested information is not known 
by the prosecutor to be in existence when its existence is either common 
knowledge or when knowledge could be obtained by reasonable inquiry (id. at 
500); 

(e) must either object to what the prosecutor perceives to be irrelevant, or 
respond within 10 days of the receipt of the defendant's request for discovery 
(State v. Ford, supra at 51; see State v. Tull, supra at 500); and 

(f) may be sanctioned for failing to provide discovery (R. 7:7-7(j); see 
State v. Audette, 201 N.J.Super. 410 (App.Div. 1985); State v. Polasky, 216 
N.J.Super. 549 (Law Div. 1986)). 



Chapter 3: Discovery and Case Preparation Page 6 

(c) 2020 John Menzel 

A defendant's right to discovery is not dependent upon an appraisal of the beneficial 
value of the material sought to be discovered.  State v. Polito, 146 N.J.Super. 552 (App.Div. 
1977), quoted in State v. Ford, supra at 51.  Prosecutors must "respond to the discovery 
request...within 10 days after receiving the request."  R. 7:7-7(g).  Also, “the party obligated with 
providing that discovery shall also provide the opposing party with a listing of the materials that 
are missing and explain why they have not been supplied.”  Id. 

“[R]egardless of the specificity of the defendant's request, evidence is material for Brady 
purposes ‘if there is a reasonable probability that, had the evidence been disclosed to the defense, 
the result of the proceeding would have been different.’”  State v. Knight, supra at 246, quoting 
United States v. Bagley, supra, 473 U.S. at 682 (plurality opinion of Blackmun, J.).  See also id., 
473 U.S. at 685 (White, J., concurring).  “[I]mplicit in the requirement of materiality is a concern 
that the suppressed evidence might have affected the outcome of the trial.”  United States v. 
Agurs, supra, 427 U.S. at 104.  “Such evidence...if disclosed and used effectively...may make the 
difference between conviction and acquittal.”  State v. Knight, supra at 246, quoting United 
States v. Bagley, supra, 473 U.S. at 676. 

3.4. 
Paying for and Obtaining Discovery 

Rule 7:7-7(i)(1) provides that the municipal prosecutor may charge for copies of printed 
discovery documents at the rate of “$ 0.05 per letter size page or smaller, and $ 0.07 per legal 
size page or larger” with that rate subject to revision from time to time by the Administrative 
Director of the Courts.  Parties may “provide discovery...through the use of CD, DVD, e-mail, 
internet or other electronic means....”  R. 7:7-7(b).  The rules also provide that “[e]lectronic 
records and non-printed materials shall be provided free of charge, but the prosecutor may 
charge for the actual costs of any needed supplies such as computer discs.”  R. 7:7-7(i)(1).  “If 
the prosecutor can demonstrate that the actual costs for copying discovery exceed the foregoing 
rates, the prosecutor shall be permitted to charge a reasonable amount equal to the actual costs of 
copying.”  Id. 

“The actual copying costs shall be the costs of materials and supplies used to copy the 
discovery, but shall not include the costs of labor or other overhead expenses associated with 
making the copies....”  Id.  For documents that “cannot be reproduced by ordinary document 
copying equipment in ordinary business size, or is such that it would involve an extraordinary 
expenditure of time and effort to copy,” R.7:7-7(i)(2), and for certain electronic records, R.7:7-
7(i)(3), prosecutors may charge additional fees, provided they are reasonable and based on the 
actual costs of production. 

If you disagree with charges requested by the prosecutor, “the defendant shall have the 
opportunity to review and object to the charge prior to it being incurred.”  R. 7:7-7(i)(2).  This is 
done by motion.  R. 7:7-1. 

3.5. 
Specific Discovery Requests 
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Discoverability is enhanced with specific discovery requests.  See United States v. Agurs, 
supra, 427 U.S. at 106.  “Suppression of requested exculpatory evidence violates due process, 
regardless of the prosecution's good faith.”  State v. Knight, supra at 245; State v. Robertson, 438 
N.J.Super. 47, __, 102 A.3d 381, 393 (App.Div. 2014); Brady v. Maryland, supra.  The U.S. 
Supreme Court, adopting a government formulation that “an incomplete response to a specific 
request not only deprives the defense of certain evidence, but also has the effect of representing 
to the defense that the evidence does not exist,” agreed ”that the prosecutor's failure to respond 
fully to a Brady request may impair the adversary process in this manner.  And the more 
specifically the defense requests certain evidence, thus putting the prosecutor on notice of its 
value, the more reasonable it is for the defense to assume from the nondisclosure that the 
evidence does not exist, and to make pretrial and trial decisions on the basis of this assumption.”  
Id., 473 U.S. at 682-83.  This is why discovery requests should be made as specific items 
whenever possible.  See the Discovery Schedule in Chapter 2. 

If something is relevant and material to the defense, you should have legal arguments 
ready in support of your requests.  Begin with discovery requests that mirror R. 7:7-7(b). 

3.5.1. 
Breath Test Discovery Generally 

“[T]he responsibility for establishing all conditions as to the admissibility of [Alcotest] 
results is properly allocated to the State.”  Romano v. Kimmelman, 96 N.J. 66, 91 (1984).  Its 
burden of proof to establish conditions of admissibility is by clear and convincing evidence, id. 
at 90--evidence that “produce[s] in the mind of the trier of fact a firm belief or conviction as to 
the truth of the allegations sought to be established,” evidence “so clear, direct and weighty and 
convincing as to enable [the fact finder] to come to a clear conviction, without hesitancy, of the 
precise facts in issue."  In re Seaman, 133 N.J. 67, 74 (1993) (citations omitted).  These 
conditions are: (1) the device was in working order and had been inspected according to 
procedure; (2) the operator was certified; and (3) the test was administered according to official 
procedure.  State v. Chun, 194 N.J. 54, 134 (2008); Romano v. Kimmelman, supra at 81. 

“Zealousness in ridding our roads of drunk drivers cannot overcome our ordinary 
notions of fairness to those accused of these offenses.”  State v. Chun, supra at 118.  In 
discussing the “continuing evolution” of our DWI laws, id. at 71, the Supreme Court noted that, 
while the Legislature “has sought over time to streamline the process by which those charged 
with DWI offenses are efficiently and successfully prosecuted,” id., citing State v. Tischio, 107 
N.J. 504, 514 (1987), “the relationship between this increasingly restrictive legislative scheme 
and the new technology of the Alcotest, as compared to the breathalyzer, requires us to re-
examine much of our earlier jurisprudence as part of our consideration of the issues raised in 
this appeal.”  State v. Chun, supra, 194 N.J. at 74 (emphasis added). 

3.5.2. 
Alcotest Foundational Documents 

__________________________________________________________________  
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DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

4.1. Alcotest 7110 MK-III-C: 

a. Alcohol Influence Report and tolerance worksheet. 

b. Records showing that the simulators and simulator temperature probes 
used in calibration records, part I-control tests, part II-linearity tests, solution 
changes, and alcohol influence reports relevant to the Alcotest cycle in which 
Defendant were tested and in proper operating condition, including 

(1) New Standard Solution Report of the most recent control test 
solution change, and the credentials of the operator who performed that 
change; 

(2) Certificate of Analysis for the 0.10 percent solution used in that 
New Solution Report; 

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34 
Simulator; 

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe; 

(5) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Instrument; 

(6) Calibration Records, including control tests, linearity tests, and 
the credentials of the coordinator who performed the calibration; 

(7) Certificate of Analysis for the 0.10 percent solution used in the 
calibration control test; 

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent 
solutions used in the calibration linearity test; 

(9) New Standard Solution Report, following the most recent 
calibration; 

(10) Draeger Safety Certificates of Accuracy for the Simulators used 
in calibration; 

(11) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe used in calibration; and 

(12) Draeger Safety Ertco-Hart Calibration Report or Control 
Company Certificate of Calibration for Digital Thermometer. 

*** *** *** 
__________________________________________________________________  

The essence of a per se case is a breath test result produced by an Alcotest 7110 MK-III-
C instrument manufactured by Drager Safety, Inc., or other approved instrument.  See N.J.A.C. 
13:51-3.5.  For an Alcotest instrument, that breath test result is reported on a document called an 
Alcohol Influence Report [“AIR”] and an accompanying worksheet designed to compensate for a 
programming error in Alcotest firmware.  See State v. Chun, supra at 155. 
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To prove that an instrument is in proper operating condition and that the personnel 
conducting the breath test, installing simulator solution, and checking the calibration of the 
instrument are properly certified to do so, our Supreme Court, in State v. Chun, specifically 
ordered the State to “[p]roduce in discovery the twelve foundation documents identified by the 
Special Master as follows” in every Alcotest case: 

(1) New Standard Solution Report of the most recent control test solution 
change, and the credentials of the operator who performed that change; 

(2) Certificate of Analysis for the 0.10 percent solution used in that New 
Solution Report; 

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34 
Simulator; 

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe; 

(5) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Instrument; 

(6) Calibration Records, including control tests, linearity tests, and the 
credentials of the coordinator who performed the calibration; 

(7) Certificate of Analysis for the 0.10 percent solution used in the 
calibration control test; 

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent solutions 
used in the calibration linearity test; 

(9) New Standard Solution Report, following the most recent calibration; 

(10) Draeger Safety Certificates of Accuracy for the Simulators used in 
calibration; 

(11) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe used in calibration; and 

(12) Draeger Safety Ertco-Hart Calibration Report.... 

[Id. at 134 (par.3(C)).] 

After State v. Chun was decided in 2008, the Appellate Division approved of the State’s 
replacement of the Ertco-Hart digital thermometer used during the calibration checks with a 
digital thermometer manufactured by Control Company, Inc.  State v. Holland, 423 N.J.Super. 
309 (App.Div. 2011).  This company creates a document called a Traceable® Certificate of 
Calibration for Digital Thermometer which the State must produce in discovery before a breath 
test is admissible at trial. 
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3.5.3. 
Alcotest Repair Records 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

4.1. Alcotest 7110 MK-III-C: 

*** *** *** 
c. Complete repair and maintenance records concerning the Alcotest 

relevant to this case to the extent they are within the possession, custody, and 
control of the State, including 

(1) NJSP Breath Testing Instrumentation Service Reports, 

(2) Drager Return and Repair Forms, 

(3) Packing Slips, 

(4) Service Notes, 

(5) Delivery Receipts, 

(6) Drager Certificates of Accuracy, 

(7) all other letters, memoranda, and other correspondence between 
this department and New Jersey state agencies and Drager, and 

(8) all reports created by Drager and printed by the Alcotest in the 
course of repair and maintenance. 

*** *** *** 
__________________________________________________________________  

Alcotest repair records are required to be produced in discovery.  State v. Maricic, 417 
N.J.Super. 280, 288 (App.Div. 2010).  In State v. Chun, supra, there was “scant evidence relating 
to repair history of any of these devices” because the instruments involved were “so newly put 
into service that no repairs have been needed.”  Id. at 145, n.48.  But the Court “commend[ed] to 
the State the establishment of a protocol for maintaining repair logs to the extent that these 
become more frequent and, therefore, potentially relevant.”  Id.  “[I]nquiry regarding these facts 
is extremely material.”  State v. Maricic, supra at 285.  Denying such discovery is a “misuse[]” 
of a trial judge’s discretion.  Id. at 286. 

Since 2010 or so, the State has either generated or maintained certain documents 
whenever an Alcotest instrument or one of its components--i.e., the CU34 simulator or 
temperature probed associated with the Alcotest instrument--is returned to the manufacturer.  At 
a minimum, you should receive (a) NJSP Breath Testing Instrumentation Service Reports 
generated when a NJSP Breath Test Coordinator Instructor removes the instrument from service 
and replaces the instrument back into service, (b) a Drager Return and Repair Form, (c) a 
Packing Slip or, alternatively, a Service Note and Delivery Receipt, (d) an Invoice, (e) a Drager 
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Certificate of Accuracy for the Alcotest instrument, and (f) calibration records associated with 
when the coordinator replaces the instrument back into service.  On occasion, police departments 
may have other records or correspondence related to repairs and maintenance, as well, including 
the last report generated by the Alcotest that prompted its removal from service. 

3.5.4. 
Alcotest Data Logs 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

4.1. Alcotest 7110 MK-III-C: 

*** *** *** 
d. Breath testing logs maintained by the station or department in connection 

with the 7110 used to test Defendant’s breath. 

*** *** *** 
__________________________________________________________________  

Rule 7:7-7(b), at subsections (1) and (6), specifically identifies “electronically stored 
information, and any other data or data compilations stored in any medium from which 
information can be obtained and translated, if necessary, into reasonably usable form” as a 
discrete item of discovery to which defendants are entitled on written notice to the prosecutor. 

An Alcotest instrument performs various functions, including breath test, solution 
change, calibration, control, linearity, and download functions.  The Alcotest records data for 
each of these functions in files bearing the names 10NJ3-11, 23NJ3-11, 21NJ3-11, 22NJ3-11, 
58NJ3-11, and 00NJ3-11, respectively.  From these files, the Alcotest instrument generates 
reports which are provided in discovery.  These are the Alcohol Influence Report [“AIR”], 
Calibrating Unit New Standard Solution Report, Calibration Record, Calibration Certificate Part 
I - Control Tests, and Calibration Certificate Part II - Linearity Tests.  Because of a programming 
error, the State must delete files 21NJ3-11, 22NJ3-11, and 58NJ3-11 corresponding to the so-
called calibration, control, and linearity functions in order to save and download the solution 
change and breath test data. 

Rule 7:7-7(g) provides, in relevant part, “In all cases in which an Alcotest device is used, 
any Alcotest data shall, upon request, be provided for any Alcotest 7110 relevant to a particular 
defendant’s case in a readable digital database format generally available to consumers in the 
open market.”  This was originally done with compact disks.  Now, the data is downloaded to a 
State Police server accessible to the public for a fee.  Despite the deletion of calibration, control, 
and linearity data files, our Supreme Court has held “that the centralized statewide database is 
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fully in compliance with this Court's Order...in all respects....”  See State v. Chun, supra at 153 
(Order, par. 3B).  This data is available at https://www.njportal.com/NJSP/Alcotest/. 

Some police departments maintain their own separate logs that can be useful for 
determining timing, sequencing, and foundational issues and possibly identify witnesses with 
relevant information about how the breath test was administered.  See, e.g., Chapter _._ re 
Alcotest foundation. 

3.5.5. 
Simulator Solutions 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

4.1. Alcotest 7110 MK-III-C: 

*** *** *** 
e. State and manufacturer's assay, analysis, quality assurance, or similar 

documents involving analysis of the simulator solutions, including 

(1) N.J.S. 2C:35-19a state forensic laboratory designation;  

(2) N.J.S. 2C:35-19b laboratory employee certificate; 

(3) each and every analysis, standard, and control run in the series 
of runs involving analysis of the simulator solutions, including chemist's 
notes, color tests, chromatographic results, and gas chromatography 
["GC"] printouts; 

(4) GC service records (if any); 

(5) quality control manual; and 

(6) testing procedures. 

*** *** *** 
__________________________________________________________________  

Coordinators are assigned to the Alcohol and Drug Test Unit [“ADTU”] of the New 
Jersey State Police [“NJSP”].  The calibration check processes they perform are “essential to 
establishing that an [Alcotest] instrument is in good working order.”  Page 31, Report of 
Findings of Fact and Conclusions of Law of Remand Court by the Hon. Joseph F. Lisa, P.J.A.D., 
as Special Master in State v. Cassidy, 235 N.J. 482, 519 (2018).  N.J.A.C. 13:51-4.3(b).  A 
coordinator “is assigned certain equipment that he brings with him and uses at each calibration 
check he performs.”  Id. at 522.  This equipment includes “three CU34 simulators” and “bottles 
of simulator solution with concentrations of 0.04, 0.08, 0.10, and 0.16....”  Id.  “The CU34 is a 
‘wet bath’ simulator, meaning that it uses liquid, known as simulator solution, rather than dry 
gas.  The water-based simulator solution has a ‘known concentration of ethanol....”  Id. at 523.  
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“The police station or agency that operates the particular Alcotest...also maintains a supply of 
bottles of simulator solution with a concentration of 0.10, one of which the coordinator uses at 
the end of the calibration check process for a solution change.”  Id. at 522. 

Draeger Safety Diagnostics, Inc., manufactures the Alcotest instrument.  “New Jersey 
purchases the simulator solution through Draeger from a non-Draeger vendor that provides the 
solution in lots of 1400 bottles....”  Id. at 523.  “The vendor sends ‘the first two bottles, the last 
two bottles, and four bottles from the middle’ of each lot to the OFS for analysis....”  Id.  This is 
reflected on the Evidence Receipt, Simulator Solution Worksheet, bottle list, and sequence table 
included in the laboratory packs.  “[T]he simulator solutions, after being received from Draeger, 
are retested for accuracy in the OFS (random samples) although they come with a certification of 
accuracy from the supplier....”  Id. at 611.  “If the solutions pass the test criteria, the OFS issues a 
certificate and approves the lot for purchase by the State Police or other agencies....”  Id. at 523. 

“The CU34 and simulator solution utilize the principle of ‘Henry's law’...."  Id.  "Henry's 
law states that in a closed system and at a given temperature, there is a fixed ratio between a 
volatile substance, such as alcohol, in a liquid and the same volatile substance in a gas."  Id. at 
524 (citation omitted).  In practice, Henry’s Law operates like this during the Alcotest calibration 
check: 

The concentration of each simulator solution used by the coordinator 
during the calibration check, 0.04, 0.08, 0.10, and 0.16, is such that, when the 
solution is heated to 34°C, plus or minus a tolerance of .2°C, and allowed to reach 
equilibrium, the air between the top of the liquid and the bottom of the CU34 lid, 
known as the headspace, will contain ethanol molecules of the stated 
concentration, within a specified tolerance. 

[Id.] 

To verify that Alcotest CU34 simulators are heating to the correct temperature during the 
calibration check process, coordinators must use temperature probes, the measurements of which 
are traceable to the National Institute for Standards and Technology [“NIST”].  Just as important 
demonstrating temperature measurements traceable to NIST is demonstrating that measurements 
of the ethanol strengths of the various simulator solutions used in the calibration check process 
are also traceable to NIST.  Generally, OFS testing of the solutions “does indeed meet NIST 
standards and the measurement of the solutions is NIST-traceable.”  Id. at 576.  “[W]ith an 
accurate simulator solution, and the application of Henry's Law, obtaining a correct reading on 
the nominal ethanol concentration will verify that everything is working properly.”  Id. at 599. 

For a certificate of analysis based on gas chromatography such as the certifications of 
analysis relevant to the present case to be admissible in evidence, the State must, “[a]s a 
precondition,...make available to defendants...all graphs depicting the results of the blood-
alcohol analysis and graphs of the standard tests performed on the gas chromatograph which 
relate to the tests of each defendant's blood.  The notes of the forensic chemists on the specific 
tests and standard tests, if such notes exist, shall also be provided.”  State v. Weller, supra at 282.  
See State v. Matulewicz, 101 N.J. 27 (1985).  That is, the prosecutor must furnish “all supporting 
data and other forms of information, including the analyst's individual notes, graphs, standard 
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procedures, instrumental parameters, and the criteria for analysis,” as set forth in an Attorney 
General's directive.  State v. Simbara, 175 N.J. 37, 46 (2002); see State v. Berezansky, 386 
N.J.Super. 84, 92-93 (App.Div. 2006); see also State v. Oliveri, 336 N.J.Super. 244, 250 
(App.Div. 2001) (citing Weller with approval and noting how, in Oliveri, gas chromatographs 
had been provided).  The focus of State v. Weller is on the analytical method, gas 
chromatography, not the sample analyzed, blood alcohol in that case.  Weller principles apply 
here where the samples tested by gas chromatography are simulator solution alcohol content.  
These certifications of analysis should be discoverable. 

A complete laboratory pack is expected to consist of a certificate of analysis certifying 
each standard reference material [“SRM”] used during testing by OFS, a cover sheet, a 
Certification of Analysis issued by OFS for each lot (already produced in the present case), an 
Evidence Receipt, and a chemist’s worksheet with attachments consisting of a bottle list, 
sequence table, calibration table and curves, gas chromatograms, and compound summary.  OFS, 
on information and belief, maintains all of this information in a separate dedicated file.  The 
SRM certificates would demonstrate NIST traceability of measurements of the ethanol strength 
of the various simulator solutions relevant to testing of breath. 

In State v. Cassidy, supra, the Supreme Court, via Judge Lisa’s findings, held, “The OFS 
testing of the solutions does indeed meet NIST standards and the measurement of the solutions is 
NIST-traceable.”  Id. at 576.  Judge Lisa noted that the parties in State v. Cassidy “did not 
dispute this evidence....”  Id. at 576.  That was because laboratory packs and SRM certificates, 
among other things, provided in discovery for each lot in State v. Cassidy put any potential issue 
about those simulator solutions to rest. 

Requests for this particular discovery are intended to test the proposition “that the stated 
ethanol concentrations of the bottles of simulator solutions used by ADTU coordinators and 
police agencies are correct” and that “[t]here is no basis to suppose that any lot of mislabeled 
solution or wrong-concentration solution could somehow slip through both the original and OFS 
analyses, much less that unrelated lots of different concentrations would slip through and then all 
be used during the same calibration check procedure.”  Id.  The present discovery request reflects 
the simple desire to verify that “OFS conducts its check procedure in accordance with proper 
scientific practices and determines accuracy by reference to NIST-traceable standards” (id. at 
613) and that “the simulator solution concentrations have been accurately determined by 
applying NIST-traceability standards” (id. at 616-17). 

3.5.6. 
Breath Test Personnel 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 
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4.1. Alcotest 7110 MK-III-C: 

*** *** *** 
f. For each breath test operator, solution changer, and coordinator: 

(1) Breathalyzer operator certification replica card, 

(2) Alcotest operator certification replica cards, 

(3) documents for courses not referred to in the credentials, 

(4) letters of appointment from the Attorney General designating the 
coordinators, 

(5) written notice from either the operator or the police chief or 
executive head of the law enforcement agency for lost or replaced 
credentials, and 

(6) initial 3-day certification course and 1-day conversion course for 
certifying Alcotest operators in this matter. 

*** *** *** 
__________________________________________________________________  

N.J.A.C. 13:51-1.1, et seq., enacted under N.J.S. 39:4-50.3, "prescribes the requirement 
for certification of a person to conduct chemical analysis of the breath of a person arrested [for 
DWI and other offenses], the conditions under which certification can occur and the general 
rules for holders of certificates...."  Only sworn members of an organized department with a 
minimum of one-year experience are eligible to become breath test operators.  N.J.A.C. 13:51-
1(a) and (b).  For a law enforcement officer to be certified, "[a]pplication shall be made in 
writing to the Division of State Police by the operator or Chief of Police or other executive head 
of the organized police department of which the applicant is a sworn law enforcement officer."  
N.J.A.C. 13:51-1.5.  "Any test conducted to analyze a person's breath...by an operator whose 
certification is suspended, revoked, or invalid at the time such test is conducted, shall be 
considered invalid for presentation in evidence or testimony in a court of law or administrative 
hearing."  N.J.A.C. 13:51-1.8(d).  See also State v. Ernst, 230 N.J.Super. 238 (App.Div.), 
certif.den. 117 N.J. 40 (1989), and State v. Sohl, 363 N.J.Super. 573 (App.Div. 2003). 

To be certified as an Alcotest operator, a police officer must receive a three-day initial 
certification course.  N.J.A.C. 13:51-1.6(a)(2).  Initial certification of an Alcotest operator “will 
be documented by the issuance of a certificate and replica which shows that the operator has 
completed the required course of training, including the date of the initial course completion and 
type of approved instrument...upon which the operator has been certified."  N.J.A.C. 13:51-
1.7(a).  Initial certification “shall remain valid throughout the remainder of the calendar year 
corresponding to the date of initial course completion and shall remain valid throughout the next 
two calendar years.”  Id.   

If the police officer was previously certified as a Breathalyzer operator, that officer may 
be certified to operate an Alcotest instrument by “satisfactory completion of a minimum of one 
day of training as prescribed and conducted by the Division of State Police.”  N.J.A.C. 13:51-
1.7(b).  This course has been referred to as a “conversion course.”  An officer will be recertified 
as a breath test operator “upon the satisfactory completion of training for recertification....”  
N.J.A.C. 13:51-1.7(b); see N.J.A.C. 13:51-1.6(c).  This course has been referred to as a “refresher 
course.”  “Recertification shall be valid throughout the remainder of the calendar year 
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corresponding to the completion date of the recertification course and shall remain valid 
throughout the next two calendar years.”  N.J.A.C. 13:51-1.7(b).  If certification or recertification 
lapses, the operator may be recertified with a one-day refresher course, so long as it is taken 
within one year of expiration.  N.J.A.C. 13:51-1.1.8(b).  Otherwise, that operator is required to 
re-take the initial certification course. 

"To be eligible as a Breath Test Coordinator/Instructor, a person must be a sworn 
member of the New Jersey Division of State Police, hold a valid Breath Test Operator's 
Certificate, and be a holder of: (1) A certificate in police training issued by an approved school; 
or (2) A certification from a duly accredited school of higher education."  N.J.A.C. 13:51-2.1(a).  
"The Attorney General may waive the instructor certification requirement, if he is satisfied such 
person has equivalent background and experience to instruct breath test applicants and 
operators."  N.J.A.C. 13:51-2.1(b).  "The Attorney General's approval will be in the form of a 
letter to the person approved as a Breath Test Coordinator/Instructor and will be reflected on the 
operator's replica certificate by the words 'Breath Test Coordinator/Instructor.'"  N.J.A.C. 13:51-
2.1(c). 

"A replica will be replaced for an operator when the operator's replica has been lost and 
duly reported as lost, or is otherwise in need of replacement, pursuant to N.J.A.C. 13:51-
1.12(b)."  N.J.A.C. 13:51-1.12(c) (emphasis added).  For the replacement replica to be validly 
issued, i.e., "[i]f a replica has been lost, or is otherwise in need of replacement, the operator or 
the Chief of Police or other executive head of the organized police department of which the 
operator is a member shall notify the Superintendent, in writing, in care of the Alcohol/Drug Test 
Unit of the Division of State Police of such loss or need for a replacement."  N.J.A.C. 13:51-
1.12(b) (emphasis added). 

"The replacement replica will bear the date of issuance of the replacement and bear the 
signatures, or facsimile signatures, of the Attorney General and the Superintendent of State 
Police."  N.J.A.C. 13:51-1.12(c), see N.J.A.C. 13:51-1.2.  "The reverse side of the replacement 
replica will show the date of the operator's original initial certification...and the date of the 
operator's most recent recertification...or reinstatement and recertification...."  N.J.A.C. 13:51-
1.12(c).  Occasionally, with replacement replica cards, there may be apparent gaps between 
initial certification and recertification that exceed the grace period for taking the refresher course.  
When this occurs, the prosecutor may produce a master record to fill in the gap.  See N.J.A.C. 
13:1-1.14. 

Breath test operator certification replica cards, front and back, and breath test coordinator 
instructor, front and back, are included among documents discoverable as required by State v. 
Chun, 194 N.J. 54, 153, 154 (2008) (Order, par. 3C (1) and (6) and par. 6A and 6B (1)). 

3.5.7. 
Portable/Preliminary Breath Tests 

__________________________________________________________________  

DISCOVERY SCHEDULE 
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*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

*** *** *** 

4.2. Portable Breath Testers: 

a. Full identification of portable breath testing instrument [“PBT”]. 

b. Date PBT was first placed in service. 

c. Time of administration of PBT tests and results. 

d. Type of instrument used, including manufacturer, model number, and 
results of a breath test coordinator instructor's testing of the PBT for 
approximately one year to include the next testing after defendant's tests. 

e. PBT operation, service, and technical manuals, schematic drawings 
and diagrams. 

f. Purchase orders, invoices, and other records re PBT acquisition. 

g. Evaluating reports by the manufacturer, governmental agencies, or 
entities, including, but not limited to, agencies or entities in other states, the 
Federal government, or of another sovereign nation, or independent 
investigating groups. 

h. Any other documents and information relevant to the PBT. 

*** *** *** 
__________________________________________________________________  

Some officers use a preliminary or portable breath tester [“PBT”] at as part of the 
roadside screening.  Such breath tests may yield exculpatory either in the form of a breath test 
result below the legal limit or in the form of a breath test result so widely divergent from the 
evidential Alcotest result as to raise reasonable doubt as to the reliability of the Alcotest result. 

As with any breath testing instrument, the proponent of the instrument must establish that 
(1) the device was in working order and had been inspected according to procedure; (2) the 
operator was certified; and (3) the test was administered according to official procedure.  State v. 
Chun, supra at 134; Romano v. Kimmelman, supra at 81.  While PBT results are not generally 
accepted as scientifically reliability under New Jersey law, a defense attorney may be called 
upon to lay foundation.  The question of the burden of proof for a defense attorney may have is 
an unanswered question.  Nonetheless, this burden does not detract from the relevance, 
materiality, or discoverability of this kind of an inquiry. 

In the context of the now defunct Breathalyzer, the Appellate Division provided some 
guidance on what discovery would be relevant: 

We would expect that under a general demand for discovery in a DWI 
case...that the State would provide full identification of the instrument used, the 
date it was first placed in service by the State, the type of instrument used, 
including the manufacturer, model number and results of the coordinator's testing 
of the instrument for approximately one year to include the next testing after 
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defendant's tests.  Obviously, the time of administration of the tests and the results 
and all reports and relevant documents signed by defendant or pertaining to his 
condition of sobriety including blood and urine tests must be supplied.... 

[State v. Ford, supra at 52.] 

In light of our experience with the Alcotest in light of State v. Chun, supra, and State v. 
Maricic, supra at 285, it would also appear that downloadable data and repair and maintenance 
records would constitute relevant material information that would be discoverable, even if the 
State claims it would not use PBT evidence at trial.  Again, PBT results may be exculpatory and, 
therefore, discoverable. 

3.5.8. 
Laboratory Tests 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
4. Scientific and medical tests.  Results or reports of physical or mental 

examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

*** *** *** 

4.3. Laboratory Analyses for substances other than breath seized and analyzed 
in this case, including: 

a. N.J.S. 2C:35-19a state forensic laboratory designation. 

b. N.J.S. 2C:35-19b laboratory employee certificate. 

c. N.J.S. 2C:35-19c notice of intent to proffer. 

d. custody documents for the samples tested to the extent not already 
produced, including laboratory vault logbook entries; 

e. documents showing Defendant's consent to seizure. 

f. testing procedures; 

g. quality control manual; 

h. documents on each and every analysis, standard, and control run in 
the series of runs involving analysis of samples, including: 

(1) printouts from the analytical device, including printouts from gas 
chromatographs [“GC”] and mass spectrometers [“MS”]; 

(2) chemist's notes and logbook; 

(3) GC/MS calibration curves, mass spectra, and library spectra used 
to identify each such sample, if any; 

(4) certification for each standard reference material [“SRM”] used as 
a reference in the analysis of samples; 

(5) testing procedures; 
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(6) quality control manual; 

(7) custody documents for the samples tested, including laboratory 
vault logbook entries; 

(8) copies of electronic data files for complete run re sample 
analysis. 

i. Identification of the equipment (i.e., gas chromatograph, mass 
spectrometer, carousel, pipettes, etc.) used for the analysis of the samples, 
including: 

(1) current calibration records; 

(2) repair and service records; 

(3) certifications for each SRM used to calibrate the equipment; 

(4) instrument logbook; 

(5) copies of electronic data files for equipment calibrations and 
calibration checks; 

(6) operation, service, and technical manuals, schematic drawings 
and diagrams; 

(7) purchase orders, invoices, and other records re equipment 
acquisition. 

j. Production of the unused samples for analysis or a statement why 
samples cannot be produced. 

k. Documents accrediting the laboratory as competent in performing the 
analysis here, including Coverdell Reports, accreditation audits, and 
documents generated for laboratory proficiency testing. 

l. Production of the swab used to cleanse the area where any puncture 
of the skin took place, and an exemplar thereof. 

m. Production of the kit used to collect the blood, urine, or other sample 
for inspection, and an exemplar thereof. 

n. N.J.S. 2A:62A-10 request by law enforcement officer. 

o. N.J.S. 2A:62A-11 withdrawal certificate. 

p. documents showing Defendant's consent to seizure 

*** *** *** 
__________________________________________________________________  

Most items on this list concerning laboratory testing are self-explanatory.  Some are 
defined by statute, others by case law.  For example: 

As a precondition [to admissibility of a laboratory certificate], the State 
shall make available to defendants, within ten days, all graphs depicting the 
results of the blood-alcohol analysis and graphs of the standard tests performed on 
the gas chromatograph which relate to the tests of each defendant's blood.  The 
notes of forensic chemists on the specific tests and standard tests, if any such 
notes exist, shall also be provided. 
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[State v. Weller, supra at 282; accord State v. Matulewicz, 198 N.J.Super. 
474 (App.Div.), aff’d 101 N.J. 27 (1985), and State v. Flynn, 202 N.J.Super. 215 
(App.Div. 1985), aff’d and remanded 103 N.J. 446 (1986); see State v. 
Berezansky, supra at 94; see also State v. Cathcart, 247 N.J.Super. 340, 346 
(App.Div. 1991) (admissibility found based on Weller).] 

The prosecutor’s obligation to provide such information was echoed in State v. Simbara, 
supra at 46, where our Supreme Court assumed in cases involving testing by laboratory 
equipment that the prosecutor “has furnished or made available to defendant all supporting data 
and other forms of information, including the analyst's individual notes, graphs, standard 
procedures, instrumental parameters, and the criteria for analysis....” 

Laboratory accreditation “is regularly relied upon by scientists, providing assurances of 
accuracy and reliability of the scientific equipment purchased without the need for time-
consuming personal investigation.”  State v. Holland, supra, 423 N.J.Super. at 317, n.4.  
Therefore, accreditation documents are also relevant. 

A party introducing tangible evidence has the burden of laying a proper foundation for its 
admission, including a showing of uninterrupted chain of possession.  State v. Brunson, 132 N.J. 
377, 393-94 (1993) (detective identified samples tested and testified to "usual police procedure 
for identifying, safeguarding, and processing" evidence).  Where an incriminating object has 
passed out of the possession of the original receiver and into the possession of others, the “chain 
of possession” must be established to avoid any inference that there has been substitution or 
tampering.  State v. Brown, 99 N.J.Super. 22, 27 (App.Div.), certif.den. 51 N.J. 468 (1968); State 
v. Johnson, 90 N.J.Super. 105, 113 (App.Div. 1965), aff'd 46 N.J. 289 (1966).  Therefore, 
documents concerning the chain of possession is discoverable. 

Hiring an expert can bolster a discovery request, particularly if the defense attorney, like 
me, has no academic background in science, toxicology, or chemistry.  An expert can explain the 
necessity for a particular request and opine that the absence of a particular item may undermine a 
determination of test reliability.  Thus, when a judge asks why an item is relevant and material, 
defense counsel can refer to the expert’s report. 

3.5.9. 
Speeding 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 

4. Scientific and medical tests.  Results or reports of physical or mental 
examinations and of scientific tests or experiments made in connection with the matter or 
copies of these results or reports, that are within the possession, custody or control of the 
prosecuting attorney.... 

*** *** *** 

4.4. Speed Measurements: 
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a. Identification of the speed measuring device relevant to this matter by 
manufacturer, model, and serial number. 

b. Laser, radar, or VASCAR logs, as applicable. 

c. Laser, radar, and antenna certifications; speedometer test charts; and 
tuning fork certifications for calibration checks before and after Defendant's 
stop. 

d. Complete history of officer's training on the radar device. 

e. Calibration of the patrol car’s speedometer. 

f. Manuals from the manufacturer concerning the use of the speed 
measuring device relevant to this case. 

g. Training materials used in the class certifying the operator of the 
speed measuring device. 

h. Officer's logbook for the shift in which he stopped Defendant showing 
the officer’s use of the speed measuring device relevant to this case. 

i. Repair history for the speed measuring device relevant to this case for 
the year preceding the issuance of the complaint and to the present. 

j. Any notes made by the trooper in connection with this case. 

k. Resolutions authorizing the placement of traffic control devices and 
setting of speed limits. 

*** *** *** 
__________________________________________________________________  

Most of this list appears in State v. Green, 417 N.J.Super. 190 (App.Div. 2010).  See also 
State v. Wojtkowiak, 174 N.J.Super. 460 (App.Div. 1980). 

3.5.10. 
Conviction Records 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 

5. Conviction records.  Reports or records of defendant's prior convictions, 
including driver abstracts, driver history record for those convictions with which the State 
may seek to enhance Defendant's sentence, and criminal histories, “rap sheets,” NCIC 
printouts, SCIC printouts, and conditional discharge registry information. 

*** *** *** 
__________________________________________________________________  

Although court rules specifically require prosecutors to produce “reports or records of 
defendant's prior convictions,” R. 7:7-7(b)(5), prosecutors are reluctant to provide such 
information in discovery.  Perhaps it is a concern for violating N.J.S.A. 39:2-3.4(a), which 
provides that “[NJMVC] and any officer, employee or contractor thereof shall not knowingly 
disclose or otherwise make available to any person personal information about any individual 
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obtained by the commission in connection with a motor vehicle record.”  “‘Personal information’ 
means information that identifies an individual, including an individual's photograph; social 
security number; driver identification number; name; address other than the five-digit zip code; 
telephone number; and medical or disability information, but does not include information on 
vehicular accidents, driving violations, and driver's status.”  N.J.S.A. 39:2-3.3.  However, this 
same Act specifically authorizes disclosure of personal information for court proceedings.  
N.J.S.A. 39:2-3.4(c)(4). 

While clients may indicate what their prior record is, they may not provide reliable 
information because they have either concealed, misunderstood, or forgotten about prior relevant 
convictions.  Therefore, it is essential to obtain the client’s complete lifetime driver history either 
from NJMVC or in discovery. 

3.5.11. 
Government Evidence 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
6. Government evidence.  Production of books, originals or copies of papers and 

documents, or tangible objects, and inspection of buildings or places relevant to this case 
that are within the possession, custody or control of the government, including: 

a. Procedures for requesting breath samples and to permit defendants to 
obtain independent tests of their blood, breath, or urine. 

b. Insurance surcharge bills, orders of suspension, certified mailing lists, and 
court conviction records (including records of court imposed suspensions), and 
correspondence with NJMVC, if Defendant is charged under N.J.S. 39:3-10, 
N.J.S. 39:3-40, and N.J.S. 39:6B-2. 

c. Cancellation notices from Defendant's purported insurer together with 
proofs of mailing therefore if Defendant is charged under N.J.S. 39:6B-2. 

*** *** *** 
__________________________________________________________________  

Government evidence usually refers to government records which the State needs to 
establish an element of an offense or government procedures.  For example, in breath test refusal 
cases, defense counsel may request procedures to permit defendants to obtain independent tests 
of their blood, breath, or urine. 

Police are required to establish "procedures to allow DWI defendants an opportunity to 
exercise their right to an independent blood analysis."  State v. Broadley, 281 N.J.Super. 230, 
233 (Law Div. 1992), citing State v. Ettore, 228 N.J.Super. 25 (App.Div. 1988), and State v. 
Hicks, 228 N.J.Super. 541 (App.Div. 1988).  "[E]stablished procedures must be in place in order 
to protect defendants' rights granted under N.J.S.A. 39:4-50.2(c)."  State v. Broadley, supra.  A 
lack of such a policy "leaves defendants charged with a DWI offense at the mercy of the 
supervising officer who happens to be working at the time of arrest."  Id. at 233.  “Where a 
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statute confers certain rights for a defendant, the police are not thereby denied the authority to 
establish reasonable regulations in implementation of those rights, they are perforce, charged 
with the duty of promulgating reasonable procedures to vouchsafe such rights to a defendant.”  
State v. Ettore, supra at 30; see State v. Magai, 96 N.J.Super. 109 (Cty.Ct. 1967). 

The same is true of laboratory procedures and evidence handling, as argued in a prior 
section.  Also, procedures may be relevant to prepare for cross-examination in cases involving 
video recordings. 

3.5.12. 
Witnesses, Police Reports, and Video 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
7. Witnesses.  Names and addresses of any persons whom the prosecuting attorney 

knows to have relevant evidence or information, including a designation by the 
prosecuting attorney as to which of those persons the prosecuting attorney may call as 
witnesses. 

8. Statements.  Records of statements, signed or unsigned, by the persons 
described by item g above or by co-defendants within the possession, custody or control 
of the prosecuting attorney, and any relevant record of prior conviction of those persons. 

9. Police reports within the possession, custody or control of the prosecuting 
attorney, including: 

a. Photographs (in “.jpg” or other electronic format, together with identification of 
any program needed to read same). 

b. Audio, including recordings of radio transmissions, telephone calls, and 
statements. 

c. Scene video or, if none, all standard operating procedures, operational orders, 
protocols, letters, memoranda, correspondence, and other documents concerning 
scene video. 

d. Station video or, if none, all standard operating procedures, operational 
orders, protocols, letters, memoranda, correspondence, and other documents 
concerning station video. 

e. Police copies of complaints (front and back). 

f. Activity reports, alcohol influence reports, accident reports, drinking driver 
questionnaires, drinking driving report, evidence reports, field reports, fingerprint 
cards, handwriting exemplars, incident reports, investigation reports, last drink 
location reports, patrol logs, potential liability warnings, property reports, 
supplemental reports, and rough notes by police officers. 

g. Computer aided dispatch and other dispatcher time records covering all 
transmissions related to Defendant’s case. 

h. Jail and station logs for when Defendant was in custody. 

i. Division of Motor Vehicles Standard Statement, Motor Vehicle Commission 
Standard Statement, New Jersey Attorney General’s Standard Statement, and any 
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other statement used to inform Defendant about rights and obligations in connection 
with breath testing. 

*** *** *** 
__________________________________________________________________  

If a picture is worth a thousand words, how many words is a video recording worth?  A 
municipal prosecutor is “required to provide the requested videotapes that may have recorded 
defendant's appearance, behavior, and motor skills.  Such information, if available, [is] clearly 
relevant to a DWI defense.”  State v. Stein, 225 N.J. 582, 596 (2016), citing R. 7:7-7(b).  “Indeed, 
a video recording of events in many cases may be equal or superior to testimonial evidence.”  Id., 
225 N.J. at 596.  As our Supreme Court stated, referring to the recording of an alleged child 
abuse victim's statement, video: 

"convey[s] not only the exact words spoken by the child, but their finer shades of 
meaning through facial expressions, body movements and inflections of voice."  
In addition, a video recording creates an objective, reviewable record, enhances 
the reliability of confessions, protects police officers from false allegations, 
improves the overall quality of police work, and may well "preserve judicial 
resources" by discouraging defendants from raising frivolous pre-trial challenges 
to the admission of the child's statement. 

[State v. P.S., 202 N.J. 232, 253 (2010) (citations omitted).] 

A defendant is “entitled to an adverse inference charge to remedy the police’s routine 
destruction of the video where the defense expressly requested it to be preserved[.]”  State v. 
Richardson, 452 N.J.Super. 124, 127 (App.Div. 2017); see State v. W.B., 205 N.J. 588 (2011).  
Dismissal may be warranted if destruction was intentional or willful.  See R. 7:7-7(j); State v. 
Holup, 253 N.J.Super. 320, 325 (App.Div. 1992).  Of course, the municipal court judge retains 
broad discretion as to remedy.  See State v. Wolfe, 431 N.J.Super. 356 (App.Div. 2013). 

The Appellate Division has held, “There is no duty on the part of the police to create 
evidence by videotaping suspected drunken drivers.”  State v. Gordon, 261 N.J.Super. 462, 464 
(1993).  Since then, the Legislature enacted the “Law Enforcement Professional Standards Act of 
2009,” N.J.S.A. 52:17B-222, et seq., and created the Office of Law Enforcement Professional 
Standards [“the office”] in the Department of Law and Public Safety to “perform such 
administrative, investigative, policy and training oversight, and monitoring functions, as the 
Attorney General shall direct, to assure and maintain the integrity of law enforcement activities 
performed by Division of State Police personnel, and to assist and provide guidance to other law 
enforcement entities Statewide,” N.J.S.A. 52:17B-225(a). 

Among the tools implemented to carry out these function is use of a "[m]obile video 
recording system"--i.e., a “device or system installed or used in a police vehicle that 
electronically records visual images depicting activities that take place during a motor vehicle 
stop or other law enforcement action.”  52:17B-224(b).  The office was given specific authority 
to “monitor, review and evaluate...mobile video recording system tapes...,” N.J.S.A. 52:17B-
228(d)(2), and “monitor, evaluate, require, and provide assistance or direction in 
effectuating...any mobile video recording system...,” N.J.S.A. 52:17B-228(d)(4). 
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“The New Jersey State Police (NJSP) has adopted the use of MVR [Mobile Video/Audio 
Recording] equipment....”  NJSP Standing Operating Procedure [“SOP”] F19, sec.III.B (2010).  
One of the stated goals for MVR use is to “assist in the accurate documentation of events, 
actions, conditions, and statements during arrests and critical incidents, as well as to corroborate 
reports.”  SOP F19, sec.III.B.3 (2010).  “When the recording function is activated to document 
an incident, it will not be deactivated until the trooper's involvement with the incident has been 
completed.”  SOP F19, sec.IV.B.2.d (2010).  “Troopers shall ensure that the MVR is positioned 
and adjusted to properly record the required activity.”  SOP F19, sec.IV.B.2.a (2010).  
“Operational problems and/or damage to MVR equipment shall be immediately reported to a 
supervisor.”  SOP F19, sec.IV.B.1.d (2010).  “If a trooper operating a vehicle with MVR 
equipment becomes aware of any MVR malfunction occurring during an incident required to be 
recorded, the trooper shall report the malfunction to ODU.  ODU personnel shall document the 
malfunction in the Computer Aided Dispatch (CAD) System.”  SOP F19, sec.IV.B.2.e (2010). 

Court rules require prosecutors to specifically identify witnesses by name, address, and 
designation whether they will testify and provide copies of witness statements.  This information 
is usually contained in police reports provided in discovery pursuant to R. 7:7-7(b)(9).  The most 
common titles of such reports are listed in the Discovery Schedule.  On occasion, however, it 
may be necessary to insist on compliance with R. 7:7-7(b)(7) and/or (8) if police reports are not 
clear or if a witness may have a criminal record with which they can be impeached.  Dispatch 
records, like breath test logs, can be useful to determining timing, sequencing and foundational 
issues.  See, e.g., Chapter _._ re Alcotest foundation. 

“[L]aw enforcement officers may not destroy contemporaneous notes of interviews and 
observations at the scene of a crime after producing their final reports.”  State v. W.B., supra at 
127; see State v. Branch, 182 N.J. 338, 367, n.10 (2005), and State v. Cook, 179 N.J. 533, 542, 
n.3 (2004). 

3.5.13. 
Roadblocks/Checkpoints 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
9. Police reports within the possession, custody or control of the prosecuting 

attorney, including: 

*** *** *** 
j. For relevant DWI roadblocks or checkpoints: 

(1) accident, traffic, and other data considered in site selection, 

(2) identity of command supervision and personnel, 

(3) site plan and description of advance warning on site, including placement 
of signs, cones, flares, and other warnings, and 

(4) advance publicity, and 

(5) procedures and other records re implementation, operation, and 
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supervision. 

*** *** *** 
__________________________________________________________________  

State v. Kirk, 202 N.J.Super. 28 (App.Div. 1985), set forth factors which a trial court 
should consider in assessing the validity of a DWI roadblock/checkpoint.  “Participation of 
command or supervisory authority in selecting the time and place based on reasonable evidence 
of social utility is an essential constitutional ingredient and necessary to satisfy the objection that 
the traveler not be ‘subject to the discretion of the official in the field.’"  Id. at 43, quoting 
Camara v. Municipal Court, 387 U.S. 523, 532, 87 S.Ct. 1727, 18 L.Ed.2d 930 (1967). 

If the road block was established by a command or supervisory authority 
and was carefully targeted to a designated area at a specified time and place based 
on data justifying the site selection for reasons of public safety and reasonably 
efficacious or productive law enforcement goals, the road block will likely pass 
constitutional muster.  Other factors which enhanced judicial approval were (1) 
adequate warnings to avoid frightening the traveling public, (2) advance general 
publicity designed to deter drunken drivers from getting in cars in the first place, 
and (3) officially specified neutral and courteous procedures for the intercepting 
officers to follow when stopping drivers. 

[State v. Kirk, supra at 40-41.] 

The Appellate Division in Kirk also suggested another list of factors: 

(1) The degree of discretion, if any, left to the officer in the field; (2) the 
location designated for the roadblock; (3) the time and duration of the roadblock; 
(4) standards set by superior officers; (5) advance notice to the public at large; (6) 
advance warning to the individual approaching motorist; (7) maintenance of 
safety conditions; (8) degree of fear or anxiety generated by the mode of 
operation; (9) average length of time each motorist is detained; (10) physical 
factors surrounding the location, type and method of operation; (11) the 
availability of less intrusive methods for combating the problem; (12) the degree 
of effectiveness of the procedure; and (13) any other relevant circumstances 
which might bear upon the test.  Not all of the factors need to be favorable to the 
state but all which are applicable to a given roadblock should be considered. 

[State v. Kirk, supra at 46, quoting State v. McLaughlin, 471 N.E.2d 1125, 
1135-36 (Ind.Ct.App. 1984), and State v. Deskins, 234 Kan. 529, 642, 673 P.2d 
1174, 1184-85 (1983).] 

Discovery requests concerning a DWI roadblock/checkpoint will focus on these factors. 

3.5.14. 
Experts 

__________________________________________________________________  
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DISCOVERY SCHEDULE 

*** *** *** 
11. Experts. Names and addresses of each person whom the prosecuting attorney 

expects to call to trial as an expert witness, the expert's qualifications, the subject matter 
on which the expert is expected to testify, a copy of the report, if any, of the expert 
witness, or if no report was prepared, a statement of the facts and opinions to which the 
expert is expected to testify and a summary of the grounds for each opinion. 

a. If Defendant was administered certain "field sobriety tests" [“FST”] (e.g., recite 
the alphabet, count backwards, stand on one leg, stand heel to toe, walk heel to toe, 
tilt head back, bend at waist, touch finger to nose, etc.): 

(1) documents describing how, under what conditions, by whom each "test" 
was given, and each "test" result; 

(2) identification by title, publisher, and edition, or production of copies, of 
training materials for each "test", including manuals, lesson plans, texts, tests, 
and article reprints considered authoritative by the testing officer; and 

(3) narrative reports, redacted of identifying information if desired, describing 
the administration of such tests during either the year or the 10 arrests preceding 
Defendant's arrest, whichever is fewer. 

*** *** *** 
__________________________________________________________________  

In State v. Bealor, 187 N.J. 574 (2006), our Supreme Court held that, 

[A]lthough evidentially competent lay observations of the fact of 
intoxication are always admissible, lay opinion in respect of the cause of 
intoxication other than from alcohol consumption is not admissible because, 
unlike alcohol intoxication, “[n]o such general awareness exists as yet with regard 
to the signs and symptoms of the condition described as being ‘high’ on 
marihuana.” 

[Id. at 577, quoting State v. Smith, 58 N.J. 202, 213 (1971).] 

“Prosecutors in municipal courts throughout the State routinely qualify local and state 
police officers to testify as experts on the subject of marijuana intoxication.”  State v. Bealor, 
supra at 592.  “Expert testimony only requires that a witness be qualified ‘by knowledge, skill, 
experience, training, or education.’”  Id., quoting N.J.R.E. 702; see also State v. Moore, 122 N.J. 
420, 458-59 (1991) (noting that “an expert must ‘be suitably qualified and possessed of sufficient 
specialized knowledge to be able to express [an expert opinion] and to explain the basis of that 
opinion’” (alteration in original) (quoting State v. Odom, 116 N.J. 65, 71 (1989)).  “In view of 
their training, police officers in this State are eligible to qualify as experts on marijuana 
intoxication under N.J.R.E. 702.”  State v. Bealor, supra at 592.  Our Supreme Court noted that, 
before they are commissioned, police officers must successfully complete a basic course 
authorized by the Division of Criminal Justice, Police Training Commission, citing Basic Course 
for Police Officers Trainee Manual (Jan. 1, 2006) (as of May 18, 2020, the manual was not 
available at the cited link in the opinion).  See N.J.S.A. 52:17B-68 and N.J.A.C. 13:1-5.1.  “As 
part of their required course of study, police officers must be trained in detecting drug-induced 
intoxication.”  State v. Bealor, supra at 592-93, citing N.J.A.C. 13:1-6.1. 
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To objectively examine an officer’s training and the objective reliability of inferences the 
State may ask this Court to draw, the defense asks for training materials to the extent considered 
authoritative by the officer.  "[L]earned treatises may be admitted for impeachment purposes on 
cross-examination if the expert witness acknowledges them as recognized and standard 
authorities in the field."  Jacober v. St. Peter's Medical Center, 128 N.J. 475, 477 (1992); see 
N.J.R.E. 703.  Furthermore, "a text [may] be qualified as a learned treatise by expert testimony or 
by judicial notice rather than solely by the cross-examined expert."  Jacober v. St. Peter's, supra 
at 478.  "Moreover, the contents of learned treatises may be introduced as substantive evidence 
by experts on both direct and cross examination."  Id. 

Furthermore, an officer's observations of and reliance on certain physical "tests" is 
beyond the scope of a layman, in that special knowledge and training is needed to properly 
administer and interpret these “tests.”  To the extent that the officer draws conclusions and 
formulates opinions based on these so-called "tests," the officer may "be required to disclose the 
underlying facts or data on cross examination."  N.J.R.E. 705. 

It may also be necessary to determine whether such tests are generally accepted within 
the relevant scientific community to permit the Court to assess either the admissibility or weight 
the results of such tests should receive.  State v. Harvey, 151 N.J. 117 (1997), Frye v. United 
States, 293 F. 1013 (1923); see, e.g., State v. Doriguzzi. 334 N.J.Super. 530, 533 (App.Div. 
2000) (HGN inadmissible).  Daubert v. Merrill Dow Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 
2786, 125 L.Ed.2d 469 (1993), would not apply.  Indeed, certain field sobriety tests will be 
considered by the special master appointed by the Supreme Court in State v. Olenowski, 239 N.J. 
19 (2019). 

To objectively appreciate the officer’s experience and to ascertain the officer's usual or 
routine method of test administration, at least in the immediately preceding short term, the 
defense asks for reports of prior administrations of such tests.  This request is limited to the 
fewer number of tests administered--i.e., either the last ten or however many were done in the 
last calendar year preceding Defendant’s arrest.  Rather than have the officer give an unverified 
guess as to his experience which may mislead the Court, the number is important because it can 
be verified.  DWI cases are separately indexed pursuant to N.J.S.A. 39:4-50.3.  It is, therefore, a 
matter of cross-referencing the index against the officer’s name in order to ascertain this 
information and identify the relevant reports.  This information can, as to the particular officer, 
demonstrate whether there is a correlation between reported observations and breath test results. 

3.5.15. 
Drug Recognition Evaluators 

__________________________________________________________________  

DISCOVERY SCHEDULE 

*** *** *** 
11. Experts. Names and addresses of each person whom the prosecuting attorney 

expects to call to trial as an expert witness, the expert's qualifications, the subject matter 
on which the expert is expected to testify, a copy of the report, if any, of the expert 
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witness, or if no report was prepared, a statement of the facts and opinions to which the 
expert is expected to testify and a summary of the grounds for each opinion. 

*** *** *** 
b. Defendant was administered a Drug Influence Evaluation [“DIE”] by a Drug 

Recognition Evaluator or Expert [“DRE”]: 

(1) results or reports of physical or mental examinations and of scientific tests 
or experiments by the made in connection with this matter, 

(2) DRE’s “Progress Log” from DRE school, 

(3) DRE’s “Rolling Log,” 

(4) DRE curriculum vitae, including all documents certifying to the DRE’s 
competence for and proficiency with use of the equipment used during the DIE, 

(5) complete color copy of clip board, cheat sheets or reminders used or 
referenced during the DIE process by the DRE, 

(6) list of equipment used by the DRE during the DIE, including documents 
showing the make, model, and serial numbers for such equipment and 
certificates of accuracy, certificates of calibration, and other such documents for 
this equipment, 

(7) an accurate exemplar of the pupilometer used during the DIE, 

(8) identification by title, publisher, and edition, or production of copies, of 
DRE training materials, including manuals, lesson plans, texts, tests, learned 
treatises, and article reprints considered authoritative by the DRE, 

(9) authoritative scientific and legal writings indicating that the scientific 
community accepts premises underlying DRE testimony, and 

(10) judicial opinions indicating that premises relied on by the DRE have 
gained general acceptance in the scientific community. 

*** *** *** 
__________________________________________________________________  

When a person arrested for DWI delivers breath samples yielding results below the legal 
limit, departments may call in a specially trained officer called a Drug Recognition Evaluator or 
Drug Recognition Expert [“DRE”] to conduct a Drug Influence Evaluation [“DIE”].  A DIE 
consists of 12 steps: 

Step-1.  DIE Location. 
Step-2.  DIE Witnesses. 
Step-3.  Blood Alcohol Concentration [“BAC”] as generally determined 

by a breath test. 
Step-4.  Interview of Arresting Officer. 
Step-5.  Initial Observations. 
Step-6.  Medical Problems. 
Step-7.  Psychophysical Testing, including horizontal gaze nystagmus 

[“HGN”], vertical gaze nystagmus, Romberg balance, walk-and-turn, one-leg-
stand, and finger-to-nose evaluations. 
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Step-8.  Clinical Signs--i.e., how the subject was acting, vital signs (pulse, 
blood pressure), pupil size and reactivity. 

Step-9.  Signs of Ingestion. 
Step-10.  Statements by the subject. 
Step-11.  Evaluator’s Opinion. 
Step-12.  Toxicological Specimen. 

To administer a DIE, the officer receives special training consisting of nine days of 
classroom training, participation in several alcohol workshops, a written examination and 12 
supervised evaluations where the DRE’s opinion is corroborated 75 percent of the time.  These 
supervised evaluations are summarized in a progress log, and all subsequent evaluations are 
summarized in a rolling log.  In performing a DIE, the DRE is seeking to determine whether a 
subject is impaired, to determine whether impairment is due to drugs, and to identify the 
category of impairing drug--i.e., whether the impairing drug is a central nervous system [“CNS”] 
depressant, CNS stimulant, hallucinogen, phencyclidine [“PCP”], a narcotic analgesic, an 
inhalant, or cannabis.  Ultimately, the prosecution will attempt to corroborate the DRE opinion 
with toxicological analysis of a urine testing yielding a qualitative (as opposed to quantitative) 
result.  Thus, you should seek discovery not only of the DIE/DRE specific requests here but also 
of the laboratory tests.  See section 3.5.8, supra. 

Whether the DIE technique and DRE opinion is admissible is the question to be 
determined in State v. Olenowski, supra.  For now, a municipal court, relying on Olenowski, may 
exclude this evidence and render further discovery moot. 

3.5.16. 
Inspections 

“[A] DWI defendant is not entitled in pretrial discovery to have his attorney or expert 
gain access to the interior of the police barracks unless an affirmative showing of reasonable 
need is demonstrated by such a defendant.”  State v. Carrero, 428 N.J.Super. 495, ___, 54 A.3d 
318, 329 (2012).  “For example, if a defendant submits a certification or testifies at a preliminary 
hearing asserting that no police officer was in the testing room, or in a place where defendant 
could have been observed, for the obligatory twenty pre-testing minutes, then the court would 
have the discretion to order such an inspection.”  Id. (footnote omitted).  “Likewise, if genuine 
doubt about the ability to have observed the suspect is raised by the testimony of the operator or 
another State witness who has attested to the observation..., that also could provide a specific 
reasonable justification for an inspection.” Id. (citation omitted). 

3.6. 
Discovery Deadlines 

“A defense request for discovery shall be made contemporaneously with the entry of 
appearance by the defendant's attorney, who shall submit a copy of the appearance and demand 
for discovery directly to the municipal prosecutor.”  R. 7:7-7(g); see also R. 7:7-7(a).  “The 
municipal prosecutor shall respond to the discovery request...within 10 days after receiving the 
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request.”  R. 7:7-7(g).  This deadline is tempered somewhat by the parties' obligation to confer 
about missing items before filing a motion with the municipal court under R. 7:7-7(h) and the 
continuing duty to disclose under R. 7:7-7(j). 

Once discovery is received, you should follow up with another letter if the prosecutor has 
failed to provide items needed for the defense.  Tell the prosecutor that the defense relies on the 
State's good faith and assumes that the prosecutor has fully complied with the discovery request, 
except for the items noted in the letter.  Take care, however, not to compromise a defense by 
communicating a key weakness in the State's case.  To do so may violate the client's 
constitutional rights to remain silent and to effective assistance of counsel and constitute 
malpractice. 

If, during a hearing to determine admissibility, whether pretrial or during trial, 
prosecutors will sometimes miss key foundational information necessary for admission of test 
results.  Rather than fill the holes for the State, ask the judge whether the record is closed.  Case 
law gives judges broad discretion whether to permit the State to reopen the record.  But if the 
judge declares the record closed and the defense expresses its reliance on the judge order to that 
effect, it would be an abuse of discretion if the judge permits reopening after the defense attorney 
provided what could have been a roadmap to conviction.  “A court's promise is sacrosanct, if, as 
here, it is not based upon erroneous information or mistaken legal principle.  It is a promise 
which must be kept.  The integrity of the judicial system demands no less.”  State v. Perkins, 219 
N.J.Super. 121, 126 (Law Div. 1987). 

3.7. 
Motions for Discovery 

“A defendant who believes the State has not supplied relevant materials reasonably 
required for defense should forthwith give notice to the State and the court prior to the date set 
for commencement of trial where possible.”  State v. Ford, supra at 52.  “No motion for 
discovery shall be made unless the prosecutor and defendant have conferred and attempted to 
reach agreement on any discovery issues, including any issues pertaining to discovery provided 
through the use of CD, DVD, e-mail, internet or other electronic means.”  R. 7:7-7(h). 

R. 7:7-7(j) provides for remedies if a party breaches its discovery obligations: 

****  If at any time during the course of the proceedings it is brought to 
the attention of the court that a party has failed to comply with this rule or with an 
order issued pursuant to this rule, the court may order that party to provide the 
discovery of materials not previously disclosed, grant a continuance, prohibit the 
party from introducing in evidence the material not disclosed or enter such other 
order as it deems appropriate. 

In State v. Holup, supra, the Court went so far as to recommend that defense counsel 
serve a motion “seeking an order limiting time for the production of discovery and upon the 
municipal prosecutor's failure to do so, dismissal of the action.”  Id. at 325.  A less extreme 
remedy is exclusion of evidence.  Exclusion “is not punishment of society for misdeeds of a 
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prosecutor but avoidance of an unfair trial to the accused.  Society wins not only when the guilty 
are convicted but when criminal trials are fair; our system of the administration of justice suffers 
when any accused is treated unfairly.”  Brady v. Maryland, supra, 373 U.S. at 87. 

Of course, discovery is left to the sound discretion of the municipal court.  State v. Ford, 
supra at 50.  “Determinations regarding the scope of discovery and questions of relevancy are 
matters best left to the discretion of trial courts where particular facts give rise to a basis for 
distinguishing the case from the usual or run of the mill DWI case.”  Id.  “The task of 
determining whether a discovery request is relevant or whether it should be limited, or has been 
properly responded to, may be largely factual and well-suited to the discretion of a trial court.”  
Id.  "A trial court, in its discretion, has wide latitude to order a brief continuance and give 
defendant time to investigate key evidence that surfaces during trial" or before trial.  State v. 
Smith, 224 N.J. 36, 51 (2016). 

The municipal court is only required to order discovery if it is either required by court 
rule or relevant and material.  “[T]he liberal approach to discovery in criminal cases is applicable 
in municipal court cases.”  State v. Stein, supra, 225 N.J. at ___, 139 A.3d at 1181.  While “[a] 
trial court's resolution of a discovery issue is entitled to substantial deference and will not be 
overturned absent an abuse of discretion,” appellate courts “need not defer, however, to a 
discovery order that is...`based on a mistaken understanding of the applicable law.'"  State v. 
Hernandez, 225 N.J. 451, 461 (2016), quoting Pomerantz Paper Corp. v. New Community Corp., 
207 N.J. 344, 371 (2011).  See State v. Maricic, supra at 285. 

"[A]lthough it is the policy of the law that discovery rules be complied with, it is also the 
rule that drastic sanctions should be imposed only sparingly."  Zaccardi v. Becker, 88 N.J. 245, 
253 (1982).  "[I]t is axiomatic that before invoking the ultimate sanction of barring a witness, the 
court should explore alternatives."  State v. Dimitrov, 325 N.J.Super. 506, 511 (App.Div. 1999) 
(citation, internal quotation marks, and original brackets omitted).  This is particularly true where 
there is no prejudice.  "'Prejudice' in this context refers not to the impact of the testimony itself, 
but the aggrieved party's inability to contest the testimony because of late notice."  State v. 
Heisler, 422 N.J.Super. 399, 415 (App. Div. 2011). 

Here is a form of Discovery Motion: 

__________________________________________________________________  
[CAPTION HERE]   : 
________________________________ : NOTICE OF MOTION FOR DISCOVERY 
TO: [Municipal Court Judge] 

[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

At a date and time to be set by the municipal court, Defendant will move the 
municipal court pursuant to order the State to provide previously requested discovery as 
specified in the Discovery Schedule included with the proposed form of Discovery 
Order submitted herewith on the grounds that the defense needs this discovery to 
adequately prepare.  The parties have conferred and attempted to reach agreement 
concerning discovery issues as required by R. 7:7-7(h). 

A brief and proposed form of Discovery Order are submitted herewith. 
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Date:     [Attorney’s Signature]    
__________________________________________________________________ 

A Discovery Brief in support of the Discovery Motion can be as simple as the following, 
if no discovery has been provided, or include more detailed argument if specific items are 
needed: 

__________________________________________________________________  
[CAPTION HERE]   : LETTER BRIEF IN SUPPORT OF 
________________________________ : MOTION FOR DISCOVERY 
TO: [Municipal Court Judge] 

[Municipal Prosecutor] 

INTRODUCTION: 

Please accept this letter in lieu of a formal motion for discovery on behalf of 
Defendant in the above referenced matter. 

PROCEDURAL HISTORY: 

The complaints were issued on [DATE].  I appeared as defense counsel and 
requested discovery of the prosecution with my letter dated [DATE].  We appeared in the 
municipal court for a case management conference on [DATE], when the matter was 
adjourned for discovery.  This matter is now scheduled for another case management 
conference on [DATE].  Although the parties have conferred and attempted to reach 
agreement concerning discovery issues as required by R. 7:7-7(h), no discovery has 
been received to date.  Such discovery is needed to resolve this matter. 

LEGAL ARGUMENT: 

In State v. Holup, 253 N.J.Super. 320 (App.Div. 1992), the Appellate Division 
recommended that, in certain cases, when the State has failed to provide discovery, the 
defense move the municipal court for an order “limiting time for the production of 
discovery and upon the municipal prosecutor's failure to do so, dismissal of the action.”  
Id. at 325. 

CONCLUSION: 

For the foregoing reasons, Defendant asks this Court to enter the enclosed 
Discovery Order and provide for a reasonable time within which the State should 
comply. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

The proposed form of Discovery Order submitted with the Discovery Motion might look 
like this: 

__________________________________________________________________  
[CAPTION HERE]   : 
________________________________ : DISCOVERY ORDER 
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THIS MATTER comes before the Court after Defendant's request to the State for 
discovery, pursuant to R. 7:7-7(b).  John Menzel, J.D., appeared for Defendant, and 
Municipal Prosecutor _______________, Esquire, appeared for the State. 

HAVING CONSIDERED the papers submitted, counsels' respective arguments, 
and good cause shown, the Court, on this ____ day of ____________, 202_, ORDERS: 

That within ___ days, the State shall provide to Defendant's attorney copies of 
documents, written representations, and tangible items listed in R. 7:7-7(b)(1) to (11), 
including each item specifically listed on the attached Discovery Schedule (made a part 
of this Discovery Order) relevant to Defendant's case, and Defendant shall pay the 
State's reasonable costs of producing the copies and items. 

___________________________________ 
Hon.    , J.M.C. 

__________________________________________________________________ 

How discovery motions are made is a matter of personal style.  While the Appellate 
Division recommended “that defense counsel serve a motion, on the papers, with certification 
similar to R. 1:6-2,” State v. Holup, supra at 325, representations and arguments in a brief will 
usually suffice in lieu of a certification.  Discovery motions can also me made orally and 
informally pursuant to R. 7:7-1, but you should still have a proposed form of Discovery Order to 
keep everyone focused on the specific discovery items you seek. 

3.8. 
Reciprocal Discovery 

Pursuant to R. 7:7-7(c), the municipal prosecutor may make a written demand for 
reciprocal discovery for: 

(1) results or reports of physical or mental examinations and of scientific 
tests or experiments made in connection with the matter or copies of these results 
or reports within the possession, custody or control of the defendant or defense 
counsel; 

(2) any relevant books, originals or copies of papers and other documents 
or tangible objects, buildings or places within the possession, custody or control 
of the defendant or defense counsel, including, but not limited to, writings, 
drawings, graphs, charts, photographs, video and sound recordings, images, 
electronically stored information, and any other data or data compilations stored 
in any medium from which information can be obtained and translated, if 
necessary, into reasonably usable form; 

(3) the names, addresses, and birthdates of those persons known to 
defendant who may be called as witnesses at trial and their written statements, if 
any, including memoranda reporting or summarizing their oral statements; 
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(4) written statements, if any, including any memoranda reporting or 
summarizing the oral statements, made by any witnesses whom the government 
may call as a witness at trial; and  

(5) the names and addresses of each person whom the defense expects to 
call to trial as an expert witness, the expert's qualifications, the subject matter on 
which the expert is expected to testify, and a copy of the report, if any, of such 
expert witness, or if no report is prepared, a statement of the facts and opinions to 
which the expert is expected to testify and a summary of the grounds for each 
opinion. 

Of course, a defendant is under no obligation whatsoever to provide anything to the 
prosecution.  However, if the defense intends to present any evidence, such as maps, diagrams, 
medical records, or expert testimony, it should provide access to such information to the 
municipal prosecutor in a timely fashion.  In the case of experts, R. 7:7-7(c) specifically 
provides, “If this information is requested and not furnished, the expert may, upon application by 
the prosecuting attorney, be barred from testifying at trial.” 

Our court rules also require defendants to give a specific notice of alibi within 10 days of 
a demand by the municipal prosecutor.  R. 7:7-3.  Courts rarely enforce this technical deadline.  
A defense attorney’s compliance with R. 7:7-7(c)--i.e., identifying the witness with a brief 
summary of expected testimony--will generally suffice. 

3.9. 
Independent Investigations 

An investigator can save an attorney a great deal of time in gathering evidence, 
interviewing witnesses, and creating demonstrative evidence in the form of photographs or 
video.  Investigators can do much of the legwork necessary to prepare affirmative defenses and 
help you avoid conflicts of interest.  For example: 

You should avoid interviewing witnesses yourself because, if testimony contradicts what 
was told during the interview, you may find yourself becoming an impeachment witness.  “A 
lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary 
witness....”  R.P.C. 3.7(a).  By having an investigator either conduct or witness the interview, 
that investigator will become the witness, and you as the lawyer will not be a “necessary 
witness.” 

Of course, investigators cost money.  The resources available to fund investigations can 
be significant and limit your ability to use them.  So carefully assess how important independent 
investigatory services are to preparing the defense. 

3.10. 
Subpoenas 
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A subpoena is a writ issued by a court to compel a witness to testify and/or produce 
evidence or face a penalty for failure to appear at the time and place designated by the subpoena.  
In municipal court, “a subpoena may be issued by a judicial officer, by an attorney in the name 
of the court administrator, or...by a law enforcement officer or other authorized person.”  R. 7:7-
8(a).  “The subpoena shall be in the form approved by the Administrative Director of the 
Courts.”  Id. 

“A subpoena may be served at any place within the State of New Jersey by any person 18 
or more years of age.”  R. 7:7-8(b).  The person serving the subpoena must personally deliver it 
to the witness, “together with the fee allowed by law....”  Currently, those fees are $2.00 per day 
plus “$2.00 for every 30 miles of travel in going to the place of attendance from his place of 
residence and in returning.”  N.J.S.A. 22A:1-4.  After the subpoena is served, “the person serving 
the subpoena shall promptly file a copy of the subpoena and proof of service with the court.”  R. 
7:7-8(e). 

Rule 7:7-8(b) provides for subpoenas to testify.  Here is a form of Subpoena Ad 
Testificandum: 

__________________________________________________________________  
[CAPTION HERE]   :  
________________________________ : SUBPOENA AD TESTIFICANDUM 
STATE OF NEW JERSEY TO: [Witness Name] 

YOU ARE HEREBY COMMANDED to appear in person before the Municipal 
Court of [Municipality] located at [Court’s address] on [Date] at [Time] to testify as a 
witness in the above-captioned matter.  Failure to appear or comply with the command of 
this Subpoena will subject you to the penalties provided by law. 

Municipal Court Administrator 
Date:     By: [Attorney’s Signature]    
_______________________________________________________________________ 

PROOF OF SERVICE: 

I, ________________________, being over the age of 18, served the attached subpoena 
by delivering a copy to at and by handing him/her the fee of $2.00 for one day’s 
attendance and, if applicable, a mileage fee of $_____, as allowed by law.  I certify that 
the foregoing statements made by me are true.  I am aware that if any of the foregoing 
statements made by me are willfully false, I am subject to punishment. 

Date:     [Signature of person making service]  
[Typed name of person making service] 

__________________________________________________________________ 

Rule 7:7-8(c) provides for subpoenas to produce documents or electronically stored 
information.  Here is a form of Subpoena Duces Tecum: 

__________________________________________________________________  
[CAPTION HERE]   :  
________________________________ : SUBPOENA DUCES TECUM 
STATE OF NEW JERSEY TO: [Witness Name] 
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YOU ARE HEREBY COMMANDED to appear in person before the Municipal 
Court of [Municipality] located at [Court’s address] on [Date] at [Time] to testify as a 
witness in the above-captioned matter. 

YOU ARE ALSO COMMANDED to bring with you and to produce at that time the 
following described books, papers, documents and other tangible things: 

1. 

2. 

3. 

Provided that if you are notified that a motion to quash the subpoena has been 
filed, the subpoenaed evidence shall not be produced or released until ordered to do so 
by the court or the release is consented to by all parties to the action.  

Failure to appear or comply with the command of this Subpoena will subject you 
to the penalties provided by law. 

Municipal Court Administrator 
Date:     By [Attorney’s Signature]    
_______________________________________________________________________ 

PROOF OF SERVICE: 

I, ________________________, being over the age of 18, served the attached subpoena 
by delivering a copy to at and by handing him/her the fee of $2.00 for one day’s 
attendance and, if applicable, a mileage fee of $_____, as allowed by law.  I certify that 
the foregoing statements made by me are true.  I am aware that if any of the foregoing 
statements made by me are willfully false, I am subject to punishment. 

Date:     [Signature of person making service]  
[Typed name of person making service] 

__________________________________________________________________ 

The State may seek an investigative subpoena if there is a “reasonable basis to believe” a 
person has operated a vehicle, vessel, or aircraft while under the influence of alcohol.  See State 
v. Dyal, 97 N.J. 229 (1984).  Such subpoenas are (a) directed to “a medical facility located in 
New Jersey to produce medical records related to the presence of alcohol, narcotics, 
hallucinogens, habit-producing drugs or chemical inhalants in the operator's body,” (b) issued by 
“a municipal court judge with jurisdiction over the municipality where the alleged offense 
occurred,” and (c) may be issued regardless whether a case is pending.  R. 7:7-8(d).  Defendants 
also have the right of compulsory process by way of subpoena.  State v. Castagna, 187 N.J. 293, 
310 (2006) (citations omitted). 

3.11. 
Depositions 

Depositions are, generally speaking, not available as a form of discovery in criminal and 
quasi-criminal cases.  However, in rare occasions, a party may move to depose witnesses facing 
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“impending death or physical or mental incapacity...after a showing that such action is necessary 
to prevent manifest injustice....”  R. 7:7-6(a).  However, “[t]he use of deposition testimony in 
criminal cases is highly disfavored, mainly because such use tends to diminish a defendant's 
Sixth Amendment confrontation rights.”  State v. Benitez, 360 N.J.Super. 101, 119 (App.Div. 
2003). 
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4. 
MOTIONS TO SUPPRESS EVIDENCE 

 4.1.  Motions to Suppress Evidence Generally 
 4.2.  Filing Motions to Suppress Evidence 
 4.3.  Hearings on Motions to Suppress Evidence 
 4.4.  Arguing Constitutional Rights under the State Constitution 
 4.5.  Motions to Suppress without Warrants (with Forms) 

 4.5.1. Reasonable Suspicion to Stop 
 4.5.2. Field Inquiry and Community Caretaking 
 4.5.3. Investigatory Stops 
 4.5.4. Anonymous Tips 
 4.5.5. Mistake of Fact and Mistake of Law 
 4.5.6. DWI Checkpoints (a.k.a. Roadblocks) 
 4.5.7. Dog Sniffs and Prolonged Detention 
 4.5.8. Field Sobriety Testing 
 4.5.9. Probable Cause to Arrest 
 4.5.10. Consent 
 4.5.11. Automobiles 
 4.5.12. Plain View 
 4.5.13. Exigent Circumstances 
 4.5.14. Use of Force to Extract a Blood or Urine 

 4.6.  Motions to Suppress with Warrants 

PRACTICE FORMS: 
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4.1. 
Motions to Suppress Evidence Generally 

Motions to suppress evidence are based on the constitutional principle that "the right of 
the people to be secure in their persons, houses, papers and effects, against unreasonable 
searches and seizures shall not be violated...."  N.J. Const., Art.1, par.7; see U.S. Const., 
Amend.IV.  Before the court can consider elements of an offense, the State must establish 
probable cause to stop and detain the person.  Whren v. United States, 517 U.S. 806, 116 S.Ct. 
1769, 135 L.Ed.2d 89 (1996); Delaware v. Prouse, 440 U.S. 648, 99 S.Ct. 1391, 59 L.Ed.2d 660 
(1979), State v. Kirk, 202 N.J.Super. 28 (App.Div. 1985). 

The Fourth Amendment does not proscribe all searches and seizures, but only those that 
are judicially deemed unreasonable.  State v. Campbell, 53 N.J. 230, 233 (1969).  Indeed, the 
touchstone of the Fourth Amendment is reasonableness.  See Delaware v. Prouse, supra, 440 
U.S. at 653-55; Cady v. Dombrowski, 413 U.S. 433, 439, 93 S.Ct. 2523, 37 L.Ed.2d 706 (1973); 
Camara v. Municipal Court, 387 U.S. 523, 539, 87 S.Ct. 1727, 18 L.Ed.2d 930 (1967).  This 
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constitutional test of reasonableness is satisfied where the police obtain, upon a showing of 
probable cause, a search warrant from a neutral magistrate.  State v. Bruzzese, 94 N.J. 210, 218 
(1983); see United States v. United States District Court, 407 U.S. 297, 314-21, 92 S.Ct. 2125, 
32 L.Ed.2d 752 (1972).  The cautionary procedure of procuring a warrant ensures that there is a 
reasonable basis for the search and that the police intrusion will be reasonably confined in scope.  
State v. Bruzzese, supra at 218; Katz v. United States, 389 U.S. 347, 358-59, 88 S.Ct. 507, 19 
L.Ed.2d 576 (1967).   

Seizures of a person without a warrant are presumed to be invalid, and the government 
has the burden of proving overall reasonableness and validity of such a seizure.  State v. Barcia, 
228 N.J.Super. 267 (Law Div.1988), aff'd 235 N.J.Super. 311 (App.Div. 1989).  See State v. 
Gonzalez, 227 N.J. 77, __, 148 A.3d 407, 415 (2016); State v. Kadelak, 258 N.J.Super. 599, 602 
(App.Div. 1992); State v. Hester, 245 N.J.Super. 75 (App.Div. 1990); State v. Kirk, supra at 28; 
State v. Coccomo, 177 N.J.Super. 575 (Law Div. 1980).  Over the years, the United States 
Supreme Court has developed a number of circumscribed exceptions to the warrant requirement.  
For example: 

 Automobile searches incident to an arrest of the occupant.  New York v. 
Belton, 453 U.S. 454, 101 S.Ct. 2860, 69 L.Ed.2d 768 (1981). 

 Limited area searches incident to custodial arrest.  Chimel v. California, 395 
U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685 (1969). 

 Investigatory "stop and frisk" searches.  Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 
1868, 20 L.Ed.2d 889 (1968). 

 Searches of premises in "hot pursuit" of a fugitive.  Warden v. Hayden, 387 
U.S. 294, 87 S.Ct. 1642, 18 L.Ed.2d 782 (1967). 

 Vehicle searches in circumstances where it is impracticable to secure a 
warrant.  Carroll v. United States, 267 U.S. 132, 45 S.Ct. 280, 69 L.Ed.2d 543 
(1925). 

These recognized exceptions are justified on the grounds of reasonableness.  State v. 
Bruzzese, supra at 218.  A warrantless search that does not fall within one of the enumerated 
exceptions is presumptively unconstitutional.  State v. Alston, 88 N.J. 211, 230 (1981); State v. 
Young, 87 N.J. 132, 141 (1981); State v. Patino, 83 N.J. 1, 7 (1980).  “Thus, evidence may not be 
introduced if it was discovered by means of a seizure and search which were not reasonably 
related in scope to the justification for their initiation.”  Terry v. Ohio, supra, 392 U.S. at 29.  
The “fruit of the poisonous tree” test applies when there has been a constitutional violation.  
State v. Hartley, 103 N.J. 252, 274-75 (1986).  Facts learned after the search and seizure would 
not post facto validate unreasonable intrusions.  State v. Bruzzese, supra, 94 N.J. at 221. 

New Jersey courts have interpreted Article I, paragraph 7, of the State Constitution to 
afford greater privacy protection and freedom from unreasonable searches and seizures than the 
Fourth Amendment to the U.S. Constitution.  State v. Kadelak, 258 N.J.Super. 599, 602 
(App.Div. 1992).  See State v. Hester, 245 N.J.Super. 75 (App.Div. 1990); State v. Kirk, 202 
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N.J.Super. 28, 38 (App.Div. 1985); State v. Coccomo, 177 N.J.Super. 575 (Law Div. 1980).  See 
also State v. Eckel, 185 N.J. 523 (2006); State v. Dunlap, 185 N.J. 543 (2006). 

4.2. 
Filing Motions to Suppress Evidence 

R. 7:5-2(a) sets forth the procedure for making a motion to suppress evidence: 

The municipal court shall entertain motions to suppress evidence seized 
with a warrant issued by a municipal court judge or without a warrant in matters 
within its trial jurisdiction on notice to the prosecuting attorney and, if the county 
prosecutor is not the prosecuting attorney, also to the county prosecutor.  In 
matters beyond the trial jurisdiction of the municipal court, and in matters where a 
search warrant was issued by a Superior Court judge, a motion to suppress 
evidence shall be made and heard in the Superior Court. 

Remember!  Notice must be given not only to the municipal court and municipal 
prosecutor but also to the county prosecutor.  R. 7:5-2(a). 

4.3. 
Hearings on Motions to Suppress Evidence 

Determination of questions concerning that validity of a stop and seizure are "highly fact 
sensitive and, therefore, not readily, or even usefully, reduced to a neat set of legal rules...."  
State v. Golotta, 178 N.J. 205, 213 (2003), quoting State v. Nishina, 175 N.J. 502, 511 (2003).  
“To this end, the Fourth Amendment requires that a seizure must be based on specific, objective 
facts indicating that society's legitimate interests require the seizure of the particular 
individual....”  Brown v. Texas, 443 U.S. 47, 51, 99 S.Ct. 2637, 61 L.Ed.2d 357 (1979). 

“[T]he proper inquiry for determining the constitutionality of a search-and-seizure is 
whether the conduct of the law enforcement officer who undertook the search was objectively 
reasonable, without regard to his or her underlying motives or intent.”  State v. Bruzzese, supra at 
219.  In New Jersey, “[n]either ‘inarticulate hunches' nor an arresting officer's subjective good 
faith can justify an infringement of a citizen's constitutionally guaranteed rights.  Rather, the 
officer ‘must be able to point to specific and articulable facts which, taken together with rational 
inferences from those facts, reasonably warrant [the] intrusion.’”  State v. Arthur, 149 N.J. 1, 8 
(1997), quoting Terry v. Ohio, supra, 392 U.S. at 21. 

"[T]he points of divergence developed in proceedings before a trial court define the metes 
and bounds of appellate review."  State v. Robinson, 200 N.J. 1, 19 (2009).  “[O]ur appellate 
courts will decline to consider questions or issues not properly presented to the trial court when 
an opportunity for such a presentation is available."  Id. at 20, quoting Nieder v. Royal Indem. 
Ins.Co., 62 N.J. 229, 234 (1973).  The burden is on the State to demonstrate by a preponderance 
of the evidence that it possessed sufficient information to give rise to the required level of 
suspicion.  State v. Pineiro, 181 N.J. 13, 19-20 (2004); State v. Amelio, 197 N.J. 207, 211 (2008). 
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It is often said that “a magistrate [may] consider hearsay in determining probable 
cause....”  See, e.g., State v. Novembrino, 105 N.J. 95, 110 (1987).  But in motions to suppress, 
this may not be technically correct.  “‘Hearsay’ is a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the 
matter asserted.”  N.J.R.E. 801(c).  In a motion to suppress, the statement is not admissible to 
prove the truth of the matter asserted.  Rather, it is offered in and of itself as evidence of what the 
officer relied upon in making his decision to either seek a warrant or act without one. 

In reviewing the denial of a motion to suppress, this court "must uphold the factual 
findings underlying the trial court's decision” so long as there is sufficient and credible support in 
the record.  State v. Elders, 192 N.J. 223, 243 (2007).  The trial court's legal conclusions, 
however, are not entitled to the same deference.  State v. Jones, 437 N.J.Super. 68, __, 96 A.3d 
297, 301 (2014).  "[A]ppellate review of legal determinations is plenary."  State v. Handy, 206 
N.J. 39, 45 (2011). 

Because motions to suppress involve preliminary questions involving reasonable 
suspicion and probable cause determined by a preponderance of the evidence, such motion are, 
more often than not, denied.  Nonetheless, suppression hearings can serve as the functional 
equivalent of a civil deposition.  If the hearing is held on a day different from the trial, an 
attorney can use a transcript of the hearing to confront a witness who gives inconsistent 
testimony at trial.  Such confrontation often culminates with the question, "So when were you 
telling the truth, officer?” or “When were you lying under oath--today in trial or the other day 
during the suppression hearing?"  On the other hand, the defense may elect to stipulate the 
suppression hearing into the trial if the testimony is sufficiently favorable.  In either event, the 
transcript can prove very helpful in closing argument. 

4.4. 
Arguing Constitutional Rights under the State Constitution 

“On several occasions this Court has determined that article I, paragraph 7 of our State 
Constitution affords greater protection against unreasonable searches and seizures than the 
federal Constitution affords.”  State v. Pierce, 136 N.J. 184, 209 (1994).  See, e.g., State v. 
Hempele, 120 N.J. 182 (1990) (holding invalid under State Constitution warrantless searches of 
garbage bags left on curb for collection); State v. Novembrino, supra (rejecting under State 
Constitution federal “good faith” exception to exclusionary rule for search warrants issued in 
good faith but without probable cause); State v. Hunt, 91 N.J. 338 (1982) (holding that State 
Constitution affords protectible interest in telephone-toll-billing records); State v. Alston, supra 
(recognizing under State Constitution possessory interest in property as sufficient to confer 
standing to challenge validity of automobile search); State v. Johnson, 68 N.J. 349 (1975) 
(holding under State Constitution that validity of consent to search depends on knowledge of 
right to refuse consent).  “That body of decisional law reflects a steadily-evolving commitment 
by our State courts to provide enhanced protection for our citizens against encroachment of their 
right to be free from unreasonable searches and seizures.”  State v. Pierce, supra at 209.  See 
State v. Hunt, 91 N.J. 338, 366-67 (1981) (Handler, J., concurring) (discussing state traditions as 
basis for application of State Constitution).  Cf. State v. Bruzzese, supra at 216-17. 
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In many cases, an advocate should ask the court to decide the motion to suppress on 
“adequate and independent state grounds....”  “Respect for the independence of state courts, as 
well as avoidance of rendering advisory opinions, have been the cornerstones of [the U.S. 
Supreme] Court's refusal to decide cases where there is an adequate and independent state 
ground.”  Michigan v. Long, 463 U.S. 1032, 1040, 103 S.Ct. 3469, 77 L.Ed.2d 1201 (1983).  But 
“in the absence of a plain statement that the decision below rested on an adequate and 
independent state ground,” a federal court would assume that the state court applied “federal 
constitutional considerations to construe...its own law in the manner it did."  Id., 463 U.S. at 
1044 (quoting Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 562, 568, 97 S.Ct. 2849, 
53 L.Ed.2d 965 (1977).  See, e.g., State v. Kirk, supra at 34, concerning DWI checkpoints: “We 
intend that our decision rest on ‘bona fide separate, adequate, and independent State grounds,’ 
not subject to federal review.” 

4.5. 
Motions to Suppress Evidence without Warrants 

A search conducted without a warrant issued upon probable cause is per se unreasonable, 
subject only to a few specifically established and well-delineated exceptions.  Schneckloth v. 
Bustamonte, 412 U.S. 218, 219, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973); Katz v. United States, 
supra, 389 U.S. at 357; Coolidge v. New Hampshire, 403 U.S. 443, 454-55, 91 S.Ct. 2022, 29 
L.Ed.2d 564 (1971); Chambers v. Maroney, 399 U.S. 42, 51-52, 90 S.Ct. 1975, 26 L.Ed.2d 419 
(1970).  “A warrantless search is prima facie invalid and must fall within constitutionally 
accepted exceptions to the warrant requirement to be upheld.”  State v. Sansotta, 338 N.J.Super. 
486, 490 (App.Div. 2001), citing Katz v. United States, supra.  “The State bears the burden of 
showing that an established exception applies.”  Ibid., citing State v. Hill, 115 N.J. 169, 173-74 
(1989). 

Since almost all drunk driving charges arise from warrantless seizures of such persons, 
the State must justify police action in a pretrial hearing.  State v. Gibson, 219 N.J. 227, 240-41 
(2014), and State v. Allan, 283 N.J.Super. 622, 627 (Law Div. 1995); see State v. Williamson, 
138 N.J. 302 (1994).  Regardless whether the issue is reasonable suspicion to stop the defendant, 
probable cause to arrest the defendant, fruits of a search incident to that arrest, the 
reasonableness of a DWI roadblock, or the reasonableness of force used to extract a blood or 
urine specimen, a defense attorney should file a Motion to Suppress Evidence and a hearing on 
the motion to suppress in every case.  If discovery reveals facts that may expose the finder of fact 
to otherwise inadmissible information that would adversely affect a fact-finder’s ability to 
remain objective, the motion can always be withdrawn later. 

Here is a form of Motion to Suppress Evidence when seized without a warrant: 

__________________________________________________________________  
[CAPTION HERE]   : NOTICE OF MOTION TO SUPPRESS EVIDENCE  
_____________________________ : OBTAINED WITHOUT A WARRANT 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 
[County Prosecutor] 
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PLEASE TAKE NOTICE: 

At a time to be set by the Court, Defendant will move the municipal court to 
suppress evidence obtained by the State during its investigation of this case, pursuant to 
R. 7:5-2(a), because evidence (i.e., Defendant's person, breath, blood, and/or other 
things) was seized unlawfully, without a warrant, and contrary to U.S. Const. Amends. IV 
and XIV and N.J. Const. Art.1, par.7.  Defendant believes the State will use this evidence 
in proceedings before this Court on the above captioned charges. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Although "briefs in support of or in opposition to the motion to suppress shall be filed 
only in the discretion of the judge," R. 7:5-2(a), most judges welcome such briefs, not only on 
motions to suppress, but on other significant motions, as well.  However, the State should submit 
the first brief since the State has the burden of establishing the reasonableness of the seizure. 

If a municipal court judge insists that the defense file the first brief, here is a form of that 
first brief involving a case where the defendant was asked to perform standardized field sobriety 
tests.  While this brief merely addresses the procedural aspects of warrantless seizure, you can 
deal with the merits as presented by the State response in a separate reply brief.  You may wish 
to make the brief more relevant and personal by referring to the “Defendant” by name. 

__________________________________________________________________  
[CAPTION HERE]   : LETTER BRIEF IN SUPPORT OF MOTION  
     : TO SUPPRESS EVIDENCE OBTAINED WITHOUT  
________________________________ : A WARRANT 
TO: [Municipal Court Judge] 

[Municipal Prosecutor] 
[County Prosecutor if the County Prosecutor appears] 

Date submitted:   
Date returnable:   
On the Brief:   
            

PROCEDURAL HISTORY 

On [Date of event], Police Officer [Officer’s name] of the [Police Department] 
issued the above-captioned complaints.  Defense counsel appeared for Defendant by 
filing a letter of representation dated [Date of letter].  Defendant filed a Notice of Motion to 
Suppress Evidence dated [Date of notice]. 

The parties appeared in the municipal court on various dates.  Thereafter, the 
municipal court requested briefs in connection with this motion. 

FACTS 

This statement of facts is derived from police reports and is offered at the 
municipal court’s request to orient the court for the hearing on the defense motion to 
suppress evidence.  However, this statement should not be construed as an admission 
that these facts are, in fact, true.  Rather, the defense leaves the State to its proofs. 
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According to police reports: 

[Set forth the facts.] 

LEGAL ARGUMENT: 

I. 
DEFENDANT IS ENTITLED TO A HEARING ON HIS MOTION TO 

SUPPRESS BECAUSE THE STATE HAS THE BURDEN OF PROVING THE 

REASONABLENESS OF WARRANTLESS SEIZURES HERE 

Before a court can consider the elements of an offense, the State must establish 
probable cause to stop and detain the person.  Whren v. United States, 517 U.S. 806, 
116 S.Ct. 1769, 135 L.Ed.2d 89 (1996); Delaware v. Prouse, 440 U.S. 648, 103 S.Ct. 
1391, 59 L.Ed.2d 660 (1979); State v. Kirk, 202 N.J.Super. 28 (App.Div. 1985).  Motions 
to suppress evidence are based on the constitutional principle that "the right of the 
people to be secure in their persons, houses, papers and effects, against unreasonable 
searches and seizures shall not be violated...."  N.J.Const., Art.1, par.7; see U.S.Const., 
Amend. IV.  Seizures of a person without a warrant are presumed to be invalid, and the 
government has burden of proving overall reasonableness and validity of such a seizure.  
State v. Barcia, 228 N.J.Super. 267 (Law Div. 1988), aff'd 235 N.J.Super. 311 (App.Div. 
1989).  See State v. Kadelak, 258 N.J.Super. 599, 602 (App.Div. 1992); State v. Hester, 
245 N.J.Super. 75 (App.Div. 1990); State v. Kirk, supra, 202 N.J.Super. 28; State v. 
Coccomo, 177 N.J.Super. 575 (Law Div. 1980).  Compare Delaware v. Prouse, supra.  
See U.S.Const. Amends. IV and XIV and N.J.Const. Art.1, par.7.A hearing is required to 
make such a determination.  State v. Williamson, 138 N.J. 302 (1994).  As the court in 
State v. Allan, 283 N.J.Super. 622 (Law Div. 1995), observed, 

[M]unicipal courts may entertain suppression motions related to 
Warrantless searches on matters within its trial jurisdiction....  The 
municipal court must also conduct the trial on the underlying charges.  
This places the municipal court judge in the unique position of hearing 
the motion to suppress, which may contain evidence or testimony that 
might not be admissible at trial, then conducting the subsequent trial.  In 
theory, the trial judge must accomplish this without considering the 
evidence presented in the motion to suppress.  While this may be a 
difficult task, it is one that municipal court judges are expected to perform 
under [R. 7:5-2]. 

[Id. 1t 627.] 

Recognizing the difficulty of the task a municipal court judge must undertake in 
separating factual findings on probable cause, reasonableness, and other suppression 
issues versus trial, as well as the different burdens of proofs, the court in State v. Allan 
went on to say how the testimonial hearing on a motion to suppress should be heard 
separately from the trial: 

Ideally, the motion to suppress should be heard prior to trial, the 
trial judge should make a complete record of his or her findings, and the 
trial should start anew with the State's case in chief.  This process 
simplifies the municipal court judge's task of separating the evidence 
presented during the suppression motion from the evidence presented at 
trial.  It also protects the interests of the defendant who may elect not to 
testify at the trial although he may have testified at the suppression 
motion. 
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[ State v. Allan, supra, 283 N.J.Super. at 628.] 

“[T]he Fourth Amendment proscribes unreasonable actions, not improper 
thoughts.  In determining whether a police officer’s actions are constitutional, we do not 
rely on the officer’s own subjective appraisal, but upon an objective evaluation by a 
neutral judicial authority.”  State v. Bruzzese, 94 N.J. 210, 219-20 (1983); see State v. 
Alston, 279 N.J.Super. 39, 43-46 (App.Div. 1995).  Thus, in motions to suppress 
evidence, it is imperative that the facts be judged against an objective standard -- i.e., 
would the facts available to the officer at the moment of the seizure warrant a man of 
reasonable caution in the belief that the action taken was appropriate?  Terry v. Ohio, 
392 U.S. 1, 21-22, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).  “Neither ‘inarticulate hunches’ 
nor an arresting officer's subjective good faith can justify an infringement of a citizen's 
constitutionally guaranteed rights.”  State v. Arthur, 149 N.J. 1, 8 (1997), citing Terry v. 
Ohio, supra, 392 U.S. at 21.  See also Brown v. Texas, 443 U.S. 47, 52, 99 S.Ct. 2637, 
61 L.Ed.2d 357 (1979).  “[T]he proper inquiry for determining the constitutionality of a 
search-and-seizure is whether the conduct of the law enforcement officer who undertook 
the search was objectively reasonable, without regard to his or her underlying motives or 
intent.”  State v. Bruzzese, supra, 94 N.J. at 219.  Also, facts learned after the search and 
seizure would not post facto validate unreasonable intrusions.  Id. at 221.  For motor 
vehicle stops, “random investigatory stops of motor vehicles made without probable 
cause or reasonable suspicion were unconstitutional.”  Delaware v. Prouse, supra, 404 
U.S. 648; State v. Kirk, supra, 202 N.J.Super. at 38. 

Determination of questions concerning that validity of a stop and seizure are 
"highly fact sensitive and, therefore, not readily, or even usefully, reduced to a neat set of 
legal rules."  State v. Golotta, 178 N.J. 205, 213 (2003), quoting State v. Nishina, 175 
N.J. 502, 511 (2003).  “To this end, the Fourth Amendment requires that a seizure must 
be based on specific, objective facts indicating that society's legitimate interests require 
the seizure of the particular individual....”  Brown v. Texas, supra, 443 U.S. at 51.  New 
Jersey courts have interpreted Article I, paragraph 7, to afford greater privacy protection 
and freedom from unreasonable searches and seizures than the Fourth Amendment to 
the United States Constitution.  State v. Kadelak, supra, 258 N.J.Super. at 602; State v. 
Hester, supra, 245 N.J.Super. at 75; State v. Kirk, supra at 28; State v. Coccomo, supra, 
177 N.J.Super. 575.  See State v. Eckel, 185 N.J. 523 (2006); State v. Dunlap, 185 N.J. 
543 (2006). 

The suppression hearing here will, in all probability, focus on the point at which 
the police investigation matured into a detention and the reasonableness of the decision 
to stop and arrest Defendant. 

II. 
BECAUSE RECITING PERFORMING UNUSUAL AND ABNORMAL TASKS 

LIKE STANDING ON ONE LEG, STANDING HEEL TO TOE, OR WALKING 

HEEL TO TOE HAVE NOT BEEN SHOWN TO BE EITHER 

SCIENTIFICALLY RELIABLE OR GENERALLY ACCEPTED IN THE 

SCIENTIFIC COMMUNITY TO HAVE ANY RELATIONSHIP TO 

INTOXICATION, THIS COURT SHOULD NOT CONSIDER THEM FOR ANY 

PURPOSE 

In the investigation in the present case, the officer relied on various tasks like 
how Defendant stood on one leg, stood heel to toe, and walked heel to toe. 

While the landmark case of State v. Doriguzzi, 334 N.J.Super. 530 (App.Div. 
2000), left the question of whether such “tests” were admissible to determine probable 
cause, it clearly stated that no trial Court should consider HGN for any purpose.  The 
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Appellate Division specifically disapproved “admission of HGN testing as an element of 
proof to permit the factfinder to conclude that failure of the HGN test, in combination with 
the failure of coordination tests, sufficiently proves defendant's guilt of driving under the 
influence of alcohol.”  Id. at 546.  While noting that use of HGN as proof of guilt “is 
qualitatively different from use of the HGN test only to establish probable cause to arrest 
or only in conjunction with breathalyzer results,” id.,  it applied a harmless error analysis, 
at least with regard to those cases where breath test evidence is admitted.  See id. at 
546-47.  But this really begs the question. 

At base, evidence of how one stands on one leg, stands heel to toe, or walks 
heel to toe--like HGN evidence--is not scientifically related to any purpose, proof of either 
the fact of intoxication or probable cause therefor.  First, without such a connection, is 
such testimony relevant?  See N.J.R.E. 401, 402.  Second, even if relevant, would its 
probative value be substantially outweighed by the risk of either (a) confusion of issues or 
misleading the trier of fact, or (b) undue delay, waste of time, or needless presentation of 
cumulative evidence?  See N.J.R.E. 403.  Without a scientific basis to relate it to any 
relevant condition of Defendant, evidence of how he stood on one leg, stood heel to toe, 
or walked heel to toe--like HGN evidence--is not relevant.  At best, they are collateral.  
Collateral matters beyond the intended purpose and administration methods taught to 
police officers could confuse the issues and mislead this Court.  In State v. Johnson, 42 
N.J. 146 (1964), our Supreme Court explained the difficulty in relying on the type of 
evidence supporting the DWI conviction here: 

The criterion of operating 'under the influence of intoxicating 
liquor' always presented practical enforcement difficulties, both from the 
standpoint of the public interest intended to be protected and the 
accused defendant.  Opinions based on objective-symptom observations 
and tests, whether lay or medical, were bound to be somewhat inexact in 
fairly applying such a broad statutory standard.  On the one hand, many 
guilty defendants escaped conviction because all of the external 
manifestations of the effects of alcohol are not displayed by every person 
and, on the other, certain individual pathological conditions may cause a 
non-intoxicated person to manifest one or more of the symptoms also 
produced by the use of liquor.  And it has long been recognized by men 
of science that consumption of a certain quantity of alcohol does 
adversely affect the judgment and control of every person regardless of 
the extent of external manifestations or pre-existing individual condition. 

[Id. at 167.] 

Finally, although the practice of incorporating suppression motion testimony has 
been discouraged, see State v. Allan, supra, the practice is not prohibited and, indeed, 
may be preferred as a practical matter.  Assuming the State is successful in defeating 
Defendant’s motion to suppress evidence pursuant to the Fourth Amendment and the 
New Jersey Constitution’s analog, N.J.Const. Art.1, par.7, admission of field testing 
evidence would make incorporation of suppression testimony into trial less likely, and 
thereby lead to undue delay and waste of time.  Unless the case is totally devoid of any 
other observational, breath test, or blood test evidence, evidence of how Defendant stood 
on one leg, stood heel to toe, or walked heel to toe would be cumulative. 

CONCLUSION 

For the foregoing reasons, Defendant asks that this Court to suppress the fruits 
of the investigation flowing from the unlawful seizures in this matter and to acquit him of 
all charges. 
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Respectfully, 

[Attorney’s Signature]    
__________________________________________________________________ 

4.5.1. 
Reasonable Suspicion to Stop 

“[T]he temporary detention of an individual during an automobile stop constitutes a 
‘seizure’ of the person and implicates Fourth Amendment concerns.”  State v. Bernokeits, 423 
N.J.Super. 365, 371 (App.Div. 2011), citing Whren v. United States, 517 U.S. 806, 809-10, 116 
S.Ct. 1769, 135 L.Ed.2d 89 (1996).  “[E]xcept in those situations in which there is at least 
articulable and reasonable suspicion that a motorist is unlicensed or that an automobile is not 
registered, or that either the vehicle or an occupant is otherwise subject to seizure for violation of 
law, stopping an automobile and detaining the driver in order to check his driver's license and the 
registration of the automobile are unreasonable under the Fourth Amendment.”  Delaware v. 
Prouse, supra, 440 U.S. at 663.  “Reasonable suspicion is a particularized and objective basis, 
supported by specific and articulable facts, for suspecting a person of criminal activity.”  State v. 
Bernokeits, supra at 372 (citations and internal quotation marks omitted).  Thus, the right to stop 
a motor vehicle only requires evidence that the officer had a reasonable and articulable suspicion 
of a violation of statute.  Random investigatory stops of motor vehicles made without probable 
cause or reasonable suspicion are unconstitutional.  Delaware v. Prouse, supra, 440 U.S. at 651; 
State v. Kirk, supra at 38; State v. Locurto, 157 N.J. 463, 470 (1999). 

This reasonable and articulable suspicion standard does not require the officer to possess 
evidence of a violation beyond a reasonable doubt, but only an objectively reasonable belief that 
a motor vehicle violation had occurred.  State v. Williamson, supra at 305-06; State v. Puzio, 379 
N.J.Super. 378, 382-84 (App.Div. 2005).  For example, abnormal operation of a vehicle may 
indicate that the driver might be in some difficulty, thereby presenting a hazard to himself or 
others, and thus providing justification for a motor vehicle stop.  See State v. Goetaski, 209 
N.J.Super. 362 (App.Div.), certif.den., 104 N.J. 458 (1986) (driving at 5-10 miles per hour on the 
shoulder of a State Highway at 4:00 a.m.); State v. Martinez, 260 N.J.Super. 75 (App.Div. 1992) 
(driving, at 2 a.m., less than 10 miles per hour in a 25-mile-per-hour residential zone); State v. 
Washington, 296 N.J.Super. 569 (App.Div. 1997) (driving 36 miles per hour in a 45-mile-per-
hour business zone in the early morning while weaving within the lane).  But see State v. Cryan, 
320 N.J.Super. 325 (App.Div. 1999), holding that it was unconstitutional to stop a car that had 
stayed at a traffic light for five seconds after it had turned green, even with evidence that there 
had been an unusually large number of burglaries in the area and officers were on notice to be 
particularly observant. 

In California v. Navarette, 572 U.S. 393, 134 S.Ct. 1683, 188 L.Ed.2d 680 (2014), the 
U.S. Supreme Court gave examples of the kinds of driving that might indicate drunk driving.  
Id., 134 S.Ct. at 1690-91, citing, e.g., People v. Wells, 38 Cal.4th 1078, 1081, 45 Cal.Rptr.3d 8, _ 
136 P.3d 810, 811 (2006) (“weaving all over the roadway”); State v. Prendergast, 103 Hawai’i 
451, 452-52, 83 P.3d 714, 715-16 (2004) (“cross[ing] over the center line” on a highway and 
“almost caus[ing] several head-on collisions”); State v. Golotta, supra at 209 (2003) (driving “all 
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over the road” and “weaving back and forth”); and State v. Walshire, 634 N.W.2d 625, 626 (Iowa 
2001) (“driving in the median”).   

It is essential to develop a factual record to preserve the issue for appeal.  See State v. 
Witt, 435 N.J.Super. 608 (App.Div. 2014), reversing suppression based on an otherwise invalid 
motor vehicle stop for failure to give notice of the issue at trial level, 223 N.J. 409 (2015). 

4.5.2. 
Field Inquiry and Community Caretaking 

“A field inquiry is a limited form of police investigation that, except for impermissible 
reasons such as race, may be conducted without grounds for suspicion.”  State v. Diloreto, 180 
N.J. 264, 275 (2004) (internal quotation marks and citations omitted).  A field interrogation is 
not a Fourth Amendment event “so long as the officer does not deny the individual the right to 
move.”  State v. Sheffield, 62 N.J. 441, 447 (1973); State v. Egan, 325 N.J.Super. 402, 409 (Law 
Div. 1999).  A police officer properly initiates a field inquiry by approaching an individual on 
the street, or in another public place, and by asking him if he is willing to answer some 
questions.  Id.  A permissible inquiry occurs when an officer questions a citizen in a 
conversational manner that is not harassing, overbearing, or accusatory in nature.  Id. 

The “community caretaker doctrine” applies when the police are engaged in functions, 
which are totally divorced from the detection, investigation, or acquisition of evidence relating to 
the violation of a criminal statute.  State v. Diloreto, supra at 275.  Community caretaking is 
based on a service notion that police serve to ensure the safety and welfare of the citizenry at 
large.  Id. at 276 (citations omitted).  “To a certain extent the conceptual framework of a field 
inquiry and the caretaker doctrine overlap.”  Id. at 278 (internal quotation marks and citation 
omitted).  “The concepts differ, however, in that the caretaker doctrine permits the police to 
exceed a field inquiry's level of intrusiveness, provided that their action is unconnected to a 
criminal investigation and objectively reasonable under the totality of circumstances.”  Id.  Still, 
community caretaker “remains a narrow exception to the warrant requirement.”  Id. at 281. 

Neither a field inquiry nor community caretaker function requires that the police 
demonstrate probable cause or an articulable suspicion to believe that evidence of a crime will be 
found.  Id.  “Under our state law jurisprudence--outside of the car-impoundment context--
warrantless searches justified in the name of the community-caretaking doctrine have involved 
some form of exigent or emergent circumstances.”  State v. Vargas, 213 N.J. 301, 326 (2013).  
See State v. Minitee, 210 N.J. 307 (2012); State v. Ercolano, 79 N.J. 25 (1979).  But “to continue 
to detain a motorist once he is asked to exit the vehicle, a police officer must have a reasonable, 
articulable suspicion that the person is involved in criminal or unlawful activity beyond that 
which initially justified the stop.”  State v. Bernokeits, supra at 371-72 (emphasis in original), 
citing State v. Davis, 104 N.J. 490, 504 (1986). 

On occasion, community caretaking may justify a motor vehicle stop.  For example, 
abnormal operation of a vehicle may indicate that the driver might be in some difficulty, thereby 
presenting a hazard to himself or others, and thus providing justification for a motor vehicle stop.  
See, e.g.: State v. Goetaski, supra (driving at 5-10 miles per hour on the shoulder of a State 
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Highway at 4:00 a.m.); State v. Martinez, supra (driving less than 10 miles-per-hour in a 25-
mile-per-hour residential zone at 2:00 a.m.); State v. Washington, supra (driving 36 miles per 
hour in a 45-mile-per-hour business zone in the early morning while weaving within the lane).  
But see State v. Cryan, supra, holding that it was unconstitutional to stop a car that had stayed at 
a traffic light for five seconds after it had turned green, even with evidence that there had been an 
unusually large number of burglaries in the area and officers were on notice to be particularly 
observant.  Nonetheless, the community caretaker doctrine “remains a narrow exception to the 
warrant requirement.”  State v. Diloreto, supra at 282. 

4.5.3. 
Investigatory Stops 

“[W]henever a police officer accosts an individual and restrains his freedom to walk 
away, he has ‘seized’ that person.”  Terry v. Ohio, supra, 392 U.S. at 16.  But “a police officer 
may in appropriate circumstances and in an appropriate manner approach a person for purposes 
of investigating possibly criminal behavior even though there is no probable cause to make an 
arrest.”  Id., 392 U.S. at 22.  There is also “the more immediate interest of the police officer in 
taking steps to assure himself that the person with whom he is dealing is not armed with a 
weapon that could unexpectedly and fatally be used against him.”  Id., 392 U.S. at 23.  But 
“[e]ven a limited search of the outer clothing for weapons constitutes a severe, though brief, 
intrusion upon cherished personal security, and it must surely be an annoying, frightening, and 
perhaps humiliating experience.”  Id., 392 U.S. at 24-25.  “Thus it must be limited to that which 
is necessary for the discovery of weapons which might be used to harm the officer or others 
nearby, and may realistically be characterized as something less than a ‘full’ search, even though 
it remains a serious intrusion.”  Id., 392 U.S. at 26.   

An investigatory or Terry stop is deemed to have occurred where, in light of the 
circumstances, “a reasonable person would feel that he was not free to leave.”  State v. Egan, 
supra, 325 N.J.Super. at 409, quoting State v. Davis, supra at 498, quoting United States v. 
Mendenhall, 446 U.S. 544, 554, 100 S.Ct. 1870, 64 L.Ed.2d 497 (1980).  “The manner in which 
the seizure and search were conducted is, of course, as vital a part of the inquiry as whether they 
were warranted at all.”  Terry v. Ohio, supra, 392 U.S. at 28.  “A request for driving credentials 
request is characteristic of a motor vehicle stop, which is a seizure under New Jersey law.”  State 
v. Egan, supra at 410-11, citing State v. Murphy, 238 N.J.Super. 546, 552 (App.Div. 1990).  
“The officer's request for driving credentials likely conveyed to the defendant that he was 
suspected of unlawful activity.  In light of defendant's innocuous conduct, the request was 
overbearing or harassing.”  State v. Egan, supra at 411, citing State ex rel. J.G., 320 N.J.Super. 
21 (App.Div. 1999).  As stated by the court in State v. Egan, supra: 

**** A reasonable person, under those circumstances, would not have felt 
free to leave.  Even though the officer made a “request” for credentials, his 
request following his assertion of police authority was likely perceived (indeed 
most likely intended) to be a command to do so and a refusal to comply or depart 
the scene was not likely to be tolerated. 

[Id. at 411.] 
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4.5.4. 
Anonymous Tips 

An anonymous tip, standing alone, is rarely sufficient to establish a reasonable articulable 
suspicion of criminal activity.  Alabama v. White, 496 U.S. 325, 329, 110 S.Ct. 2412, 110 
L.Ed.2d 301 (1990); State v. Rodriguez, 172 N.J. 117, 127 (2002).  Applying traditional tip 
analysis, we ask, (a) how reliable is the tipster and (b) what corroboration demonstrates the tip’s 
reliability.  "[T]he veracity of persons supplying anonymous tips is 'by hypothesis largely 
unknown, and unknowable.'"  Id. (quoting Illinois v. Gates, 462 U.S. 213, 237, 103 S.Ct. 2317, 
76 L.Ed.2d 527 (1983)).  An informant's veracity, reliability, and basis of knowledge are relevant 
in determining the value of his report.  Alabama v. White, supra, 496 U.S. at 328.  To justify 
action based on an anonymous tip, the police must normally verify that the tip is reliable by some 
independent corroborative effort.  Id., 496 U.S. at 329-30. 

In State v. Golotta, supra, police received an anonymous 9-1-1 tip from “a citizen 
informant” using a cell phone and reporting that a person in a blue pickup with a certain license 
plate was driving erratically--i.e., “all over the road" and "out of control....weaving back and 
forth;" the caller also stated the route and direction of travel.  Id. at 209.  The officer did not see 
any erratic movements and "was only behind the vehicle for a matter of four to five seconds 
before...the stop."  Id. at 210.  Our Supreme Court noted that "[r]easonable suspicion necessary 
to justify an investigatory stop is a lower standard than the probable cause necessary to sustain an 
arrest."  Id. at 213, quoting State v. Stovall, 170 N.J. 346, 356 (2002).  The standard requires 
"'some minimal level of objective justification for making the stop.'"  State v. Nishina, 175 N.J. 
502, 511 (2003), quoting United States v. Sokolow, 490 U.S. 1, 7, 109 S.Ct. 1581, 104 L.Ed.2d 1 
(1989).  Thus, the New Jersey Supreme Court held that the motor vehicle stop was valid. 

In Navarette v. California, 572 U.S. 393, 134 S.Ct. 1683, 188 L.Ed.2d 680 (2014), the 
majority reasoned that the information conveyed there--“a 911 caller reported that a vehicle had 
run her off the road” (id., 572 U.S. at ___, 134 S.Ct. at 1686)--bore sufficient indicia of reliability 
to justify the motor vehicle stop there.  “By reporting that she had been run off the road by a 
specific vehicle--a silver Ford F–150 pickup, license plate 8D94925--the caller necessarily 
claimed eyewitness knowledge of the alleged dangerous driving.  That basis of knowledge lends 
significant support to the tip's reliability.”  Id., 572 U.S. at ___, 134 S.Ct. at 1689.  “That timeline 
of events suggests that the caller reported the incident soon after she was run off the road,” 
thereby lending reliability.  Id.  “Another indicator of veracity is the caller's use of the 911 
emergency system.”  Id.  Like the New Jersey Supreme Court in State v. Golotta, supra, the U.S. 
Supreme court upheld the validity of the motor vehicle stop in Navarette v. California, supra. 

“When an informant is an ordinary citizen, New Jersey courts assume that the informant 
has sufficient veracity and require no further demonstration of reliability.”  State v. Stovall, supra 
at 362.  In upholding the stop based on the anonymous tip in State v. Golotta, supra, our 
Supreme Court considered three rationales: 

****  First, by its nature, a call placed and processed via the 9-1-1 system 
carries enhanced reliability not found in other contexts.  Second, the conduct at 
issue is the temporary stop of a motor vehicle based on reasonable suspicion, not 
the more intrusive search of its contents or arrest of its driver, which would be 
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governed by different rules.  Third, an intoxicated or erratic driver poses a 
significant risk of death or injury to himself and to the public and, as such, that 
factor is substantial when evaluating the reasonableness of the stop itself. 

[Id. at 218.] 

But our Supreme Court warned: 

We do not, however, suggest that any information imparted by a 9-1-1 
caller will suffice.  The information must convey an unmistakable sense that the 
caller has witnessed an ongoing offense that implicates a risk of imminent death 
or serious injury to a particular person such as a vehicle's driver or to the public at 
large.  The caller also must place the call close in time to his first-hand 
observations.... 

[Id. at 221-22 (emphasis in original).] 

The facts in Navarette v. California, supra, presented the U.S. Supreme Court with what 
it considered, in a 5-4 decision, a “close case....”  Id., 572 U.S. at ___, 134 S.Ct. at 1692.  It 
stated, “Even a reliable tip will justify an investigative stop only if it creates reasonable suspicion 
that ‘criminal activity may be afoot.’”  Id., 572 U.S. at ___, 134 S.Ct. at 1690, quoting Terry v. 
Ohio, supra, 392 U.S. at 30.  “[N]ot all traffic infractions imply intoxication.”  Navarette v. 
California, supra, 134 S.Ct. at 1691.  “Unconfirmed reports of driving without a seatbelt or 
slightly over the speed limit, for example, are so tenuously connected to drunk driving that a stop 
on those grounds alone would be constitutionally suspect.”  Id.  It also acknowledged, albeit 
indirectly, that based on the accumulated experience of thousands of officers, driving at high 
speed is not one of them.  Id., 134 S.Ct. at 1691, citing National Highway Traffic Safety 
Administration, The Visual Detection of DWI Motorists (Mar. 2010), online at 
http://nhtsa.gov/staticfiles/nti/pdf/808677.pdf (visited August 9, 2014). 

In State v. Amelio, supra, our Supreme Court upheld a stop based on a tip where a 17-
year-old called police to report a domestic disturbance with her father.  She then called back to 
report that her father left the house driving his car while drunk, and described the vehicle, 
including the license tag number.  In both instances, the caller provided her name and address to 
the police.  In State v. Barrow, 408 N.J.Super. 509 (App.Div. 2009), the Appellate Division 
upheld a vehicle stop where two miniature boxing gloves, “larger than a Christmas tree air 
freshener...were swaying and hanging approximately seven inches from the rearview mirror at 
the driver's eye level.”  Id. at 542.  However, in Florida v. J.L., 529 U.S. 266, 120 S.Ct. 1375, 
146 L.Ed.2d 254 (2000), the U.S. Supreme Court held that no reasonable suspicion arose to 
justify a stop-and-frisk from a bare-bones tip that a young black male in a plaid shirt standing at 
a bus stop was carrying a gun.  Id., 529 U.S. at 268-72. 

Again, absent facts on which to justify a motor vehicle stop, the focus is on the contents 
of the tip and whether the tip “convey[s] an unmistakable sense that the caller has witnessed an 
ongoing offense that implicates a risk of imminent death or serious injury to a particular 
person....”  State v. Golotta, supra at 221-22. 
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4.5.5. 
Mistake of Fact and Mistake of Law 

New Jersey does not recognize a "good faith" exception to the exclusionary rule.  State v. 
Novembrino, supra.  “Because many situations which confront officers in the course of 
executing their duties are more or less ambiguous, room must be allowed for some mistakes on 
their part.”  Id. at 107.  “But the mistakes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability.”  Id.  If police conduct in making a motor 
vehicle stop is otherwise reasonable, although based on a reasonable mistake of fact, the stop 
will be upheld.  For example, in State v. Pitcher, 379 N.J.Super. 308 (App.Div. 2005), the 
Appellate Division held that an officer’s reliance on the records of the New Jersey Motor 
Vehicle Commission [“MVC”] (then, the Division of Motor Vehicles) was reasonable, even 
though it turned out that the MVC record was in error. 

A mistake of law, however, will generally lead to a finding that the stop was 
unreasonable.  In State v. Sutherland, 231 N.J. 429 (2018), the vehicle involved had four 
taillights, two on each side, with one not functioning.  Our Supreme Court held, “The officer's 
stop of defendant's motor vehicle was not an objectively reasonable mistake of law that gave rise 
to constitutional reasonable suspicion; the stop was therefore unconstitutional.”  Id. at ___.  See 
State v. Puzio, supra (stopping a passenger car licensed as commercial vehicle without a sign 
was invalid); State v. Roman-Rosado, ___ N.J.Super. ___ (App.Div. 2020) (stopping a car with a 
portion of the words “Garden State” covered by a license plate frame was invalid).  Cf. Heien v. 
North Carolina, 574 U.S. 54, 135 S.Ct. 530, 190 L.Ed.2d 475 (2014). 

4.5.6. 
DWI Checkpoints (a.k.a. Roadblocks) 

“The thought that an American can be compelled to ‘show his papers’ before exercising 
his right to walk the streets, drive the highways or board the trains is repugnant to American 
institutions and ideals.”  State v. Kirk, supra at 52, quoting State ex rel. Ekstrom v. Justice Court, 
136 Ariz. 1, 663 P.2d 992, 996 (1983) (Feldman, J., concurring).  “[A]n individual's reasonable 
expectation of privacy” should not be “subject to arbitrary invasions solely at the unfettered 
discretion of officers in the field.”  State v. Kirk, supra at 40, quoting Brown v. Texas, supra, 443 
U.S. at 51.  See Delaware v. Prouse, supra, 440 U.S. at 654-55; United States v. Brignoni-Ponce, 
422 U.S. 873, 882, 95 S.Ct. 2574, 45 L.Ed.2d 607 (1975).  Thus, with DWI checkpoints, “the 
seizure must be carried out pursuant to a plan embodying explicit, neutral limitations on the 
conduct of individual officers.”  State v. Kirk, supra at 40, quoting Brown v. Texas, supra, 443 
U.S. at 51, citing Delaware v. Prouse, supra, 440 U.S. at 663.  State v. Kirk, supra, set forth 
factors which a trial court should consider in assessing the validity of a DWI checkpoint.  
“Participation of command or supervisory authority in selecting the time and place based on 
reasonable evidence of social utility is an essential constitutional ingredient and necessary to 
satisfy the objection that the traveler not be ‘subject to the discretion of the official in the field.’"  
Id. at 43, quoting Camara v. Municipal Court, supra, 387 U.S. at 532: 

If the road block was established by a command or supervisory authority 
and was carefully targeted to a designated area at a specified time and place based 
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on data justifying the site selection for reasons of public safety and reasonably 
efficacious or productive law enforcement goals, the road block will likely pass 
constitutional muster.  Other factors which enhanced judicial approval were (1) 
adequate warnings to avoid frightening the traveling public, (2) advance general 
publicity designed to deter drunken drivers from getting in cars in the first place, 
and (3) officially specified neutral and courteous procedures for the intercepting 
officers to follow when stopping drivers. 

[State v. Kirk, supra at 40-41.] 

The Appellate Division in Kirk also suggested other factors: 

(1) The degree of discretion, if any, left to the officer in the field; (2) the 
location designated for the roadblock; (3) the time and duration of the roadblock; 
(4) standards set by superior officers; (5) advance notice to the public at large; (6) 
advance warning to the individual approaching motorist; (7) maintenance of 
safety conditions; (8) degree of fear or anxiety generated by the mode of 
operation; (9) average length of time each motorist is detained; (10) physical 
factors surrounding the location, type and method of operation; (11) the 
availability of less intrusive methods for combating the problem; (12) the degree 
of effectiveness of the procedure; and (13) any other relevant circumstances 
which might bear upon the test.  Not all of the factors need to be favorable to the 
state but all which are applicable to a given roadblock should be considered. 

[State v. Kirk, supra at 46, quoting State v. McLaughlin, 471 N.E.2d 1125, 
1135-36 (Ind.Ct.App. 1984), and State v. Deskins, 234 Kan. 529, 642, 673 P.2d 
1174, 1184-85 (1983).] 

In discussing advance publicity, an Appellate Division panel, in State v. DeCamera, 237 
N.J.Super. 380 (App.Div. 1989), questioned this efficacy of this factor, noting, “The positive 
effects of publicizing both the time and the place of roadblocks would be outweighed by the 
detection and deterrent value of roadblocks established under the current guidelines.”  Id. at 383.  
In State v. Moskal, 246 N.J.Super. 12 (App.Div. 1991), “No advance announcement of the 
specific time, location and date was released to the press....”  Id. at 19.  Thus, this question is 
probably of lesser weight. 

As noted above, DWI checkpoint site selection must be “carefully targeted to a 
designated area at a specified time and place based on data justifying the site selection for 
reasons of public safety and reasonably efficacious or productive law enforcement goals....”  
State v. Kirk, supra at 40-41.  “If set up properly and proven efficacious, the intrusion of a 
roadblock stopping all traffic or at consistent intervals can be constitutionally justified, but it 
must be justified by facts, not conjecture.”  Id. at 50.  To justify a checkpoint, the State may offer 
evidence such as: (a) the number of liquor establishments in surrounding towns; (b) the ranking 
of surrounding towns by DWI tickets issued per square mile, often citing NJ.com, (c) the 
percentage of crashes involving alcohol in this area, and (d) statistics. 
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One can argue that the first three sets of facts are so general or unsubstantiated as to be 
arbitrary.  Almost every municipality in the urban parts of this State will have a certain limited 
number of liquor establishments.  Such information would be applicable almost anywhere.  A 
ranking of DWI tickets issued without data is meaningless, particularly when coming from the 
equivalent of a newspaper article rather than any official source.  And talking about alcohol-
related crashes without defining what that term “alcohol-related” means undermines it relevance 
and utility.  This leaves us with statistics.  The key data for assessing effectiveness is the total 
number of vehicles stopped at each roadblock as well as for vehicles stopped by roving patrols. 

In State v. Mazurek, 237 N.J.Super. 231 (App.Div. 1989), “[t]he pivotal issue raised in 
this appeal is whether the empirical data accumulated from a particular sobriety checkpoint 
justifies the site selection for reasons related to public safety and to reasonably efficacious or 
productive law enforcement goals.”  Id. at 233.  Even though the roadblock in Mazurek was 
“pitifully unproductive” (id. at 239), at least there was data on which calculations could be made 
as to assess its effectiveness.  For example, in the nine prior roadblocks assessed in Mazurek, the 
record established a total number of vehicles stopped (2,570) and a total number of arrests (ten) 
from which a percentage (0.49) could be calculated.  Id.  Data demonstrated the effectiveness of 
the Mazurek roadblock in its yield of one DWI arrest every 2.75 hours versus the yield of one 
DWI arrest every 624 hours for customary police procedures. 

In State v. Moskal, supra, data on the total number of vehicles stopped at the checkpoint 
there was available for analysis.  See id. at 17 (“a total number of 495 cars were stopped...”).  
Similarly, in State v. Reynolds, 319 N.J.Super. 426 (App.Div. 1998), the Appellate Division had 
the benefit of a report and this testimony: 

**** 353 cars passed through the roadblock and 116 of those cars were 
directed into the secondary area for further investigation.  Of the 116 diverted 
vehicles, thirty-five were sent into the secondary staging area because they were 
the tenth vehicle in the sequence.  In addition, twenty-six of the 116 vehicles were 
sent to the secondary staging area out of sequence based on the detection of an 
odor of alcohol by the point officer.  Three DWI arrests were made, one of those 
being defendant's arrest. 

[Id. at 430.] 

In Reynolds, data about DWI arrests were also considered such that a comparison of 
checkpoint effectiveness versus roving patrol could also be made.  See id. at 428-29.  The 
Appellate Division had the benefit of a hard number on total stops in Mazurek, Moskal, and 
Reynolds.  In Mazurek, the distribution of prior DWI arrests for the eight prior DWI checkpoints 
were reviewed and discussed.  State v. Moskal, supra at 237-38. 

However, in State v. Egan, 213 N.J.Super. 133 (App.Div. 1986), the State’s witness 
testifying in support of the roadblock there “could not say how many cars had been stopped that 
evening and it appears that the only arrest made was that of the defendant.”  Id. at 134.  “Except 
to say that the decision to maintain a roadblock in that particular location was ‘based upon our 
previous experience, the number of accidents in the area, the bars located in the area, the time of 
night,’ no further explanation for the action was offered.”  Id. at 135.  On such evidence, the 
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Appellate Division found the DWI roadblock in Egan “deficient....”  Id. at 136.  “Moreover, 
nothing in the record supports the conclusion that the site of the roadblock was ‘a dangerous 
alcohol or accident-prone stretch of roadway.’”  Id., quoting State v. Kirk, supra at 48. 

Without meaningful data on which to do meaningful analysis, the State may fail to justify 
site selection for a given DWI checkpoint, thus leading a Court to declare the checkpoint 
unconstitutional and invalid.  See State v. Kirk, supra at 40-41. 

Finally, “the State must justify the procedures, showing both some substantial benefit to 
the public from the road-block stops and some appropriate control of the discretion of the officer 
in the field.”  Id. at 55.  See: State v. Egan, supra, 213 N.J.Super. at 135-36; State v. Flowers, 
328 N.J.Super. 205, 216 (App.Div. 2000) (stolen car checkpoint); State v. Kadelak, supra at 368-
68 (NJMVC inspection roadblock); State v. Moskal, supra at 20-21 (DWI checkpoint); State v. 
Reynolds, supra at 429 (DWI roadblock). 

4.5.7. 
Dog Sniffs and Prolonged Detention 

With regard to seizures, "[a]n important factor to consider is whether the officer used the 
least intrusive investigative techniques reasonably available to verify or dispel his suspicion in 
the shortest period of time reasonably possible."  State v. Davis, supra at 504.  Our courts have 
generally held that it is "objectively reasonable for officers to order a driver out of a lawfully 
stopped vehicle, finding removal only a minor intrusion into a driver's personal liberty...."  State 
v. Bacome, 228 N.J. 94, 104 (2017), citing Pennsylvania v. Mimms, 434 U.S. 106, 111, 98 S.Ct. 
330, 54 L.Ed.2d 331 (1977).  Also, "no meaningful or relevant difference exists between the 
grant of authority to order an occupant of a vehicle to exit the vehicle and the authority to open 
the door as part of issuing that lawful order"  State v. Mai, 202 N.J. 12, 22-23 (2010). 

A dog sniff conducted during a lawful traffic stop does not violate the Fourth 
Amendment's proscription of unreasonable seizures.  Illinois v. Caballes, 543 U.S. 405, 125 S.Ct. 
834, 160 L.Ed.2d 842 (2005).  In State v. Dunbar, 229 N.J. 521, 163 A.3d 875 (2017), our 
Supreme Court, in adopting the federal standard, held that police officers “do not need 
reasonable suspicion” of a drug offense to effect a canine sniff during a motor vehicle stop, 
“provided that the canine sniff does not prolong the stop beyond the time required to complete 
the stop's mission.”  Id. at ___, 163 A.3d at 877.  But “a police stop exceeding the time needed to 
handle the matter for which the stop was made violates the Constitution's shield against 
unreasonable seizures.”  Rodriguez v. United States, 575 U.S. 348, ___, 135 S.Ct. 1606, 1612, 
191 L.Ed. 2d 492, ___ (2015).  A seizure justified only by a police-observed traffic violation, 
therefore, becomes unlawful if it is prolonged beyond the time reasonably required to complete 
the mission of issuing a ticket for the violation.  Id.; Illinois v. Caballes, supra, 543 U.S. at 407. 

4.5.8. 
Field Sobriety Testing 
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Police are “required to have only a reasonable articulable suspicion that defendant was 
driving while intoxicated in order to expand the scope of the initial traffic stop and detain 
defendant for field sobriety testing....”  State v. Bernokeits, supra at 376.  For example, in 
Bernokeits: 

More than the mere odor of alcohol was involved.  Defendant was stopped 
at 3:30 a.m. in the middle of summer in a shore town, coming from a local bar.  
He appeared somewhat nervous....  Defendant admitted consumption and while he 
acknowledged having only one beer, this was contradicted by the police officer's 
sense impression that the strong odor of hard liquor was emanating from 
defendant's breath.” 

Id. at 370. 

The Appellate Division held that while “the facts of record do not support a finding of 
probable cause, they do amount to a reasonable articulable suspicion that defendant was driving 
while intoxicated and, therefore, justify the added detention required to administer the field 
sobriety tests.”  Id.   

4.5.9. 
Probable Cause to Arrest 

“[O]nce a vehicle is lawfully stopped, a law enforcement officer may conduct an 
investigation reasonably related in scope to the circumstances that justified the traffic stop.”  
State v. Bernokeits, supra at 371, citing Terry v. Ohio, supra, 392 U.S. at 20.  An analysis of 
police-citizen encounters requires careful consideration of the facts in light of the seriousness of 
the crime being investigated, the degree of police intrusion and the extent of the citizen's consent 
to the intrusion.  State v. Alexander, 191 N.J.Super. 573, 576-77 (App.Div. 1983); State v. Egan, 
supra, 325 N.J.Super. at 409. 

"Probable cause is an elusive concept incapable of precise definition.  It is more than 
mere suspicion but less than legal evidence necessary to convict."  State v. Grant, 196 N.J.Super. 
470, 475-76 (App.Div. 1984).  "It has been described by our Supreme Court as a 'well grounded' 
suspicion that an offense has been committed."  Id. at 476.  "[P]robable cause must be drawn 
from the 'practical considerations of everyday life' as tested by reasonably prudent persons."  Id.  
"The issue is purely factual."  Id.  "And in determining whether the officer acted reasonably in 
such circumstances, due weight must be given, not to his inchoate and unparticularized suspicion 
or 'hunch,' but to the specific reasonable inferences which he is entitled to draw from the facts in 
light of his experience."  Terry v. Ohio, supra, 392 U.S. at 27. 

One way to describe probable cause to arrest in the context of DWI to a layman is this.  It 
is enough evidence to reasonably justify taking a person into custody for the purpose of 
continuing the police investigation by requesting breath samples.  But there is a distinction 
between reasonable suspicion to stop a motor vehicle and probable cause to arrest--i.e., 
“reasonable articulable suspicion that defendant was driving while intoxicated in order to expand 
the scope of the initial traffic stop and detain defendant for field sobriety testing.”  State v. 
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Bernokeits, supra at 376 (“reasonable articulable suspicion existed” where “[m]ore than the mere 
odor of alcohol was involved”). 

This suggests that, in certain cases, one can argue about what is reasonable and what 
gives police probable cause to arrest.  For example, is it reasonable to ask a person with physical 
disabilities or of advanced age to perform physical tasks like Standardized Field Sobriety Testing 
[“SFST”]?  Do other innocuous or non-specific observations like “bloodshot watery eyes” or 
“slow fumbling hands” in combination with the “odor of alcoholic beverages” justify an arrest 
without more?  In practice, most municipal court judges will rule for the State on these questions 
and find probable cause to arrest.  Nonetheless, such shadings and distinctions can justify the 
need for a suppression hearing. 

4.5.10. 
Consent 

“Many persons, perhaps most, would view the request of a police officer to make a 
search as having the force of law.”  State v. Johnson, supra at 354.  “Unless it is shown by the 
State that the person involved knew that he had the right to refuse to accede to such a request, his 
assenting to the search is not meaningful.”  Id.  “One cannot be held to have waived a right if he 
was unaware of its existence.”  Id. 

In Schneckloth v. Bustamonte, supra, the United States Supreme Court held: 

[W]here the subject of a search is not in custody and the state attempts to 
justify the search on the basis of consent, the Fourth and Fourteenth Amendments 
require that it demonstrate that the consent was in fact voluntarily given, and not 
the result of duress or coercion, express or implied, and that while knowledge of a 
right to refuse consent is one factor to be taken into account, it is not an 
indispensable element of an effective consent. 

[Id., 412 U.S. at 248-49.] 

In State v. Johnson, supra, the New Jersey Supreme Court placed the burden of proving 
consent in the State, holding that 

under Art.I, par.7 of our State Constitution the validity of a consent to a search, 
even in a non-custodial situation, must be measured in terms of waiver; i.e., where 
the State seeks to justify a search on the basis of consent it has the burden of 
showing that the consent was voluntary, an essential element of which is 
knowledge of the right to refuse consent. 

[Id. at 353-54.] 

“However, in a non-custodial situation..., the police would not necessarily be required to 
advise the person of his right to refuse to consent to the search.”  Id. at 354.  “[I]n such a 
situation if the State seeks to rely on consent as the basis for a search, it has the burden of 
demonstrating knowledge on the part of the person involved that he had a choice in the matter.”  
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Id.  “[T]he trial judge should make specific findings as to the facts...as to knowledge by the 
occupant of her right to refuse consent.”  Id. 

4.5.11. 
Automobiles 

The automobile exception to the warrant requirement authorizes a police officer to 
conduct a warrantless search of a motor vehicle if it is "readily mobile" and the officer has 
"probable cause" to believe that the vehicle contains contraband or evidence of an offense.  
Pennsylvania v. Labrom, 518 U.S. 938, 940, 116 S.Ct. 2485, 135 L.Ed.2d 1031 (1996); State v. 
Alston, supra at 230-31.  There are three rationales for the automobile exception: 

(1) Vehicles are inherently mobile.  Carroll v. United States, supra at 153. 

(2) There is a lesser expectation of privacy in an automobile than there is 
in a home, given the pervasive governmental regulation of motor vehicles.  
California v. Carney, 471 U.S. 386, 391-93, 105 S.Ct. 2066, 85 L.Ed.2d 406 
(1985). 

(3) The intrusion occasioned by a prompt search based on probable cause 
is not necessarily greater than a prolonged detention of the vehicle and its 
occupants while the police secure a warrant.  Chambers v. Maroney, [supra, 399 
U.S. at 51-52]. 

For most motor vehicle violations the vehicle “would not ordinarily contain evidence at 
risk of destruction that pertains to the underlying offense, except in the case of violations of 
N.J.S.A. 39:4-50 (driving while intoxicated) and N.J.S.A. 39:4-49.1 (operating vehicle while 
possessing controlled dangerous substances).”  State v. Pierce, supra at 210.  “Open alcohol 
containers in the vehicle would have a tendency in reason to prove recent alcohol consumption, 
N.J.R.E. 401, and thus would be evidential in defendant's DWI prosecution.”  State v. Irelan, 375 
N.J.Super. 100, ___ (App.Div. 2005).  “Surely the operator of a motor vehicle should not be 
required to submit to a search of his person or his automobile, merely because he parks too close 
to a fire hydrant, fails to stop at a stop sign, passes a red light, exceeds the speed limit, or 
commits like traffic violations.”  State v. Scanlon, 84 N.J.Super. 427, 434-35 (1964).  But “if the 
officer has reason to believe the driver is under the influence of liquor or drugs, he may search 
the car for alcohol or narcotics.”  State v. Boykins, 50 N.J. 73, 77 (1967). 

“Thus, under the automobile exception, the reasonableness of the warrantless search is 
justified not to assure that evidence is not immediately grabbed and destroyed by an arrestee who 
is then present but rather to assure that evidence is not otherwise removed or destroyed.”  State v. 
Irelan, supra at ___ (internal quotation marks omitted). 

4.5.12. 
Plain View 
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The rationale of the plain view doctrine is that "a police officer lawfully in the viewing 
area" should not be required to "close his eyes to suspicious evidence in plain view."  State v. 
Johnson, 171 N.J. 192, 207 (2002), quoting State v. Bruzzese, supra at 237.  “Under the plain-
view doctrine, the constitutional limiting principle is that the officer must lawfully be in the area 
where he observed and seized the incriminating item or contraband, and it must be immediately 
apparent that the seized item is evidence of a crime.”  State v. Gonzalez, supra, 148 A.3d at 421. 

As the U.S. Supreme Court explained: 

What the “plain view” cases have in common is that the police officer in 
each of them had a prior justification for an intrusion in the course of which he 
came inadvertently across a piece of evidence incriminating the accused.  The 
doctrine serves to supplement the prior justification--whether it be a warrant for 
another object, hot pursuit, search incident to a lawful arrest, or some other 
legitimate reason for being present unconnected with a search directed against the 
accused--and permits warrantless seizure.  Of course, the extension of the original 
justification is legitimate only where it is immediately apparent to the police that 
they have evidence before them; the plain view doctrine may not be used to 
extend a general exploratory search from one object to another until something at 
last emerges. 

[Horton v. California, 496 N.J. 128, 135-36, 110 S.Ct. 2301, 110 L.Ed.2d 
112 (1990), quoting Coolidge v. New Hampshire, supra, 403 U.S. at 465-66 
(footnote omitted).] 

Originally, the plain view exception included a requirement that “the officer has to 
discover the evidence ‘inadvertently,’ meaning that [the officer] did not know in advance where 
evidence was located nor intend beforehand to seize it.”  State v. Mann, 203 N.J. 328, 341 
(2010), quoting State v. Bruzzese, supra at 236.  But, in State v. Gonzalez, supra, the New Jersey 
Supreme Court “reject[ed] the inadvertence prong of the plain-view doctrine because it requires 
an inquiry into a police officer's motives and therefore is at odds with the standard of objective 
reasonableness that governs our analysis of a police officer's conduct under Article I, Paragraph 
7 of our State Constitution.”  Id., 148 A.3d at 420.  Because “rejecting the inadvertence prong as 
a component of the plain-view exception [set] forth a new rule of law,” the Court determined to 
“apply the reformulated plain-view doctrine prospectively.”  Id., 148 A.3d at 421. 

Plain view of objects that could be contraband but also have a benign or innocent 
appearance or use does not rise to the level of probable cause to seize those items or conduct a 
search.  See State v. Demeter, 122 N.J. 374 (1991) (35mm film cannister); State v. Sansotta, 
supra (water bottle). 

4.5.13. 
Exigent Circumstances 

One well-recognized exception to the warrant requirement applies when the exigencies of 
the situation make the needs of law enforcement so compelling that a warrantless search is 
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objectively reasonable under the Fourth Amendment.  Kentucky v. King, 563 U.S. 452, ___, 131 
S.Ct. 1849, 179 L.Ed.2d (2011).  A variety of circumstances may give rise to an exigency 
sufficient to justify a warrantless search, including law enforcement's need to: 

 provide emergency assistance to an occupant of a home (Michigan v. Fisher, 558 
U.S. 45, 47-48, 130 S.Ct. 546, 175 L.Ed.2d 410 (2009)), engage in "hot pursuit" of 
a fleeing suspect (United States v. Santana, 427 U.S. 38, 42-43, 96 S.Ct. 2406, 49 
L.Ed.2d 300 (1978)),  

 enter a burning building to put out a fire and investigate its cause (Michigan v. 
Tyler, 436 U.S. 499, 509-10, 98 S.Ct. 1942, 56 L.Ed.2d 486 (1978)), or  

 prevent the imminent destruction of evidence (Cupp v. Murphy, 
412 U.S. 291, 296, 93 S.Ct. 2000, 36 L.Ed.2d 300 (1973). 

Such warrantless searches are potentially reasonable because "there is compelling need 
for official action and no time to secure a warrant."  Michigan v. Tyler, supra, 436 U.S. at 509; 
see Ker v. California, 374 U.S. 23, 40-41, 83 S.Ct. 1623, 10 L.Ed.2d 726 (1963) (plurality 
opinion). 

In the DWI context, the concern is that the body eliminates alcohol rapidly, as evidence, 
it is evanescent and may disappear in a few hours.  State v. Dyal, 97 N.J. 229, 238 (1984).  
However, “in drunk-driving investigations, the natural dissipation of alcohol in the bloodstream 
does not constitute an exigency in every case sufficient to justify conducting a blood test without 
a warrant.”  Missouri v. McNeely, 569 U.S. 141, ___, 133 S.Ct. 1552, 1568, 185 L.Ed.2d 696 
(2013); see Schmerber v. California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966). 

Thus, exigency in this context “must be determined case by case based on the totality of 
the circumstances."  Missouri v. McNeely, supra, 569 U.S. at ___, 133 S.Ct. at 1556.  See, e.g., 
State v. Jones, supra, where exigency existed when several officers were needed to assess the 
traffic conditions, occupants of three vehicles, and the situation involving defendant's car and 
there was a concern that the building defendant had struck might collapse, among other things. 

4.5.14. 
Use of Force to Extract a Blood or Urine 

The State's taking of blood from a suspect constitutes a search within the meaning of the 
Fourth Amendment.  Schmerber v. California, supra, 384 U.S. at 767.  Police may only use 
reasonable force in extracting blood from a defendant.  “To determine whether modern precepts 
of reasonableness have been breached, we consider all relevant factors, including the 
government's need for the evidence and defendant's interest in avoiding unnecessary bodily 
intrusions.”  State v. Ravotto, 169 N.J. 227, 246 (2001).  Police properly may draw blood when 
they gain a suspect's submission by a mild threat of force.  Id. at 242, citing State v. Woomer, 
196 N.J.Super. 583 (App.Div. 1984).  “[A] suspect who objects to a blood test out of fear or who 
prefers to give a breath sample might be constitutionally entitled to avoid a blood test.”  State v. 
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Ravotto, supra at 241, citing Schmerber v. California, supra, 384 U.S. at 771.  In suppressing the 
blood sample in Ravotto, our Supreme Court analyzed the facts there this way: 

In applying those tenets, we conclude that the force used by the police to 
extract defendant's blood was unreasonable under the totality of the 
circumstances.  Defendant was terrified of needles and voiced his strong objection 
to the procedures used on him.  He shouted and flailed as the nurse drew his 
blood.  Several persons, including the police, and mechanical restraints were 
needed to hold defendant down.  Defendant's fear is relevant to our analysis.  A 
suspect's reaction to law enforcement officials is part of the fact pattern 
considered by a reviewing court when it determines whether police behavior was 
objectively reasonable. 

[State v. Ravotto, supra at 241.] 

The court continued: 

****  Specifically, we consider defendant's manifest fear of needles, his 
violent reaction to the bodily intrusion engendered by the search, and his 
willingness to take a Breathalyzer test.  We then weigh those factors against the 
State's interest in prosecuting defendant on a quasi-criminal charge in respect of 
which there existed considerable proofs apart from the blood evidence.  In 
striking that balance, we are satisfied that the forced extraction of blood in this 
instance offended the federal and State Constitutions. 

[Id. at 242-43.] 

“Even if the hospital had required its own blood samples for diagnostic purposes, once 
the State assisted in the forced taking of those samples it could no longer acquire them under the 
independent source doctrine.”  Id. at 245.  See State v. Sugar, 100 N.J. 214, 237 (1985), 
explaining how independent source doctrine allows admission of evidence that has been 
discovered by means wholly independent of any constitutional violation. 

A urine sample provided voluntarily by the defendant was obtained reasonably without a 
warrant was deemed reasonable due to exigent circumstances and as incident to a lawful arrest in 
State v. Malik, 221 N.J.Super. 114 (App.Div. 1987).  But see Rochin v. California, 342 U.S. 165, 
72 S.Ct. 205, 96 L.Ed. 183 (1952), where the U.S. Supreme Court held that pumping the stomach 
for drugs shocked the conscience of the court and was unreasonable.  See also Jiosi v. Township 
of Nutley, 332 N.J.Super. 169 (App.Div. 2000) involving forced catheterization to obtain urine as 
unreasonable. 

4.6. 
Motions to Suppress Evidence with Warrants 

“Search warrants are ordinarily required for searches of dwellings, and absent an 
emergency, no less could be required where intrusions into the human body are concerned,” even 
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when the search was conducted following a lawful arrest.  Schmerber v. California, supra, 384 
U.S. at 770; Missouri v. McNeely, supra, 569 U.S. at ___, 133 S.Ct. at 1559. 

The standard by which we measure the sufficiency of the evidence supporting the warrant 
is probable cause.  State v. Novembrino, supra at 105, citing U.S.Const. Amend.IV and 
N.J.Const. Art.1, par.7.  Under New Jersey law, “the proper inquiry for determining the 
constitutionality of a search-and-seizure is whether the conduct of the law enforcement officer 
who undertook the search was objectively reasonable, without regard to his or her underlying 
motives or intent.”  State v. Bruzzese, supra at 219.  Because the motives of a police officer are 
seldom apparent or vocalized, there is little reliable evidence of them.  Id.  Thus, a judge cannot 
and should not be required to weigh [an officer’s] motives to determine which one guided the 
officer's behavior.  State v. Bruzzese, supra at 221.  See State v. Novembrino, supra at ___ (no 
"good faith" exception to the warrant required in New Jersey); State v. Pitcher, supra at 311 
(same). 

“Because many situations which confront officers in the course of executing their duties 
are more or less ambiguous, room must be allowed for some mistakes on their part.”  State v. 
Novembrino, supra at 107.  “But the mistakes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability.”  Id.  However, information discovered in the 
station house files after the search does not excuse the ignorance of the searching officers.  “[I]f 
the police had arrested defendant at his residence without knowledge of his outstanding warrant, 
their subsequent discovery of that warrant would not make the incidental search valid post 
facto.”  State v. Bruzzese, supra at 221. 

Common practice dictates that a when a search or arrest is made with a warrant, “a brief 
stating the facts and arguments in support of the motion shall be submitted with the notice of 
motion.”  See R. 3:5-7(b).  Such a brief is only required in municipal court if “the court directs 
that the motion and answer be in writing.”  R. 7:7-2(a).  Nonetheless, judges do appreciate briefs, 
and you should submit one to the municipal court with your motion challenging a warrant.  Here 
is a form of Motion to Suppress Evidence when seized without a warrant: 

__________________________________________________________________  
[CAPTION HERE]   : NOTICE OF MOTION TO SUPPRESS  
_____________________________ : EVIDENCE OBTAINED WITH A WARRANT 
TO: [Municipal Court Administrator or ] 

[Municipal Prosecutor] 
[County Prosecutor] 

PLEASE TAKE NOTICE: 

At a time to be set by the Court, Defendant will move the municipal court to 
suppress evidence obtained by the State with a warrant because the facts on which the 
warrant was issued [e.g., on perjured or materially false misrepresentation, on facts that 
failed to establish probable cause, without adequate supporting information, etc.]. 

A certification, brief, and proposed form of Order are submitted herewith in 
support in this motion. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 
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Arguments opposing a warrant will focus on either an insufficient factual basis for the 
warrant or whether the “facts” were fabricated or materially misrepresented.  But as Justice 
Pashman explained in a dissent, 

[A] hearing is required only if the defendant can make a substantial 
preliminary showing of perjury.  He must allege "deliberate falsehood or reckless 
disregard for the truth," and those allegations must be supported by an offer of 
proof.  Finally, the misstatements claimed to be false must be material to the 
extent that when they are excised from the affidavit, that document no longer 
contains facts sufficient for a finding of probable cause. 

[State v. Howery, 80 N.J. 563, 583 (1979); see Franks v. Delaware, 438 
U.S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 667 (1978).] 

If a court finds that an officer deliberately or with reckless disregard of the truth fails to 
apprise the issuing judge of material information which, if included in the affidavit, would have 
militated against issuance of the warrant, the warrant will fail.  State v. Howery, supra at 566-68. 
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5. 
OTHER PRETRIAL MOTIONS 

 5.1.  Pretrial Motions Generally 
 5.2.  Motions to Suppress and Motions to Exclude 
 5.3.  Motions to Exclude Evidence 
 5.4.  Motions to Exclude Statements (with Form) 
 5.5.  Motions to Dismiss for Defective Pleading 
 5.6.  Motions to Dismiss for Lack of Territorial Jurisdiction 
 5.7.  Motions to Dismiss for Untimely Service 
 5.8.  Motions to Dismiss for Denial of Speedy Trial (with Form) 
 5.9.  Motions to Dismiss for Double Jeopardy by Successive Prosecution 
 5.10.  Motions to Dismiss for Double Jeopardy from Mistrial and Trial Interruption 
 5.11.  Motions to Recuse 
 5.12.  Motions to Consolidate (with Form) 
 5.13.  Motions for Joint Representation 
 5.14.  Motions to Sever 
 5.15.  Motions for Ancillary Services (with Forms) 
 5.16.  Motions to Reconsider 
 5.17.  Motions to Adjourn 

PRACTICE FORMS: 

 Notice of Motion to Exclude Statements 
 Notice of Motion to Dismiss for Speedy Trial 
 Notice of Motion to Consolidate 
 Notice of Motion for Ancillary Services 
 Certification in Support of Motion for Ancillary Services 
 Order Granting Ancillary Services 

CASES CITED: 

 In re Arndt, 67 N.J. 432 (1975) 
 Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). 
 Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984). 
 Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932). 
 Boyd v. N.J. Division of Motor Vehicles, 307 N.J.Super. 356, certif.den. 307 N.J. 356 

(1998). 
 In re Cannady, 126 N.J. 486 (1991). 
 Carmichael v Bryan, 310 N.J. Super. 34 (1998). 
 Carolina v. Pearce, 395 U.S. 771, 89 S.Ct. 2072, 23 L.Ed.2d 656 (1969). 
 D’Atria v. D’Atria, 242 N.J.Super. 392 (Ch.Div. 1990). 
 Doggett v. United States, 505 U.S. 647, 112 S.Ct. 2686, 120 L.Ed.2d 520 (1992). 
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 Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976). 
 Green v. United States, 355 U.S. 184, 78 S.Ct. 221, 2 L.Ed.2d 199 (1957). 
 Heath v. Alabama, 474 U.S. 82, 106 S.Ct. 433, 88 L.Ed.2d 387 (1985). 
 Illinois v. Somerville, 410 U.S. 458, 93 S.Ct. 1066, 35 L.Ed.2d 425 (1973). 
 Illinois v Vitale, 447 U.S. 410, 100 S.Ct. 2260, 65 L.Ed.2d 228 (1980). 
 J.L. v. J.F., 317 N.J. Super. 418 (1999). 
 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694, 10 A.L.R.3d 974 

(1966). 
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5.1. 
Pretrial Motions Generally 

Rule 7:7-2(a) directs that, “motions in the municipal court and answers to motions, if any, 
shall be made orally, unless the court directs that the motion and answer be in writing."  This rule 
obviously seeks to promote informality in proceedings and reduce paperwork in municipal court 
cases.  Nonetheless, it is still the better practice to at least outline those motions you intend to 
bring before the municipal court in your appearance letter.  Such an outline will help you to 
remember, and alert the municipal court to, important issues you intend to raise before trial. 

Despite the informality of most motions, there are three important exceptions where 
written motions are still required: motions to suppress evidence, R. 7:5-2; motions to the county 
assignment judge to consolidate complaints arising in different municipalities, R. 7:8-4; and 
motions for additional discovery and protective orders, R. 7:7-7, State v. Holup, 253 N.J.Super. 
320 (App.Div. 1992).  Also, in more complex matters, “[m]otions and supporting documents 
assist the municipal court judge in making a fair and considered decision.”  Id. at 326. 

Some municipal court judges impose requirements that motions be formal and written 
despite their failure to so direct.  Thus, without giving the notice required by the court rules, such 
judges will use your failure to file formal written motions as a way of rationalizing that you have 
waived those motions.  Do not let them do it!  Make your record by pointing out that municipal 
court rules do not require formal written motions unless directed by the municipal court judge.  
No reported cases dealing with interpretation of R.7:7-2(a) have yet appeared, but the aspects of 
the rules mentioned here are expressed, not implied, requirements.  Follow the rules. 

Since almost every DWI and breath test refusal case involves a warrantless stop and 
arrest and statements made by the client, you should file a motion to suppress evidence and 
motion to exclude statements in every case.  See chapter 4. 

5.2. 
Motions to Suppress and Motions to Exclude 

The constitutional import of a motion to suppress distinguishes it from an evidentiary 
motion to exclude evidence. 

Rule 7:5-2 governs motions to suppress.  Motions to suppress are constitutional in nature, 
dealing with questions arising under the Fourth Amendment to the U.S. Constitution and Article 
1, paragraph 7, of the New Jersey Constitution.  New Jersey courts have interpreted Article I, 
paragraph 7, to afford greater privacy protection and freedom from unreasonable searches and 
seizures than the Fourth Amendment to the United States Constitution.  State v. Kadelak, 258 
N.J.Super. 599, 602 (App.Div. 1992).  See State v. Hester, 245 N.J.Super. 75 (App.Div. 1990);  
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State v. Kirk, supra at 28;  State v. Coccomo, 177 N.J.Super. 575 (Law Div.1980).  See also State 
v. Eckel, 185 N.J. 523 (2006); State v. Dunlap, 185 N.J. 543 (2006).  Suppression hearings will, 
for the most part, focus on the validity of a defendant's stop and arrest. 

Motions to exclude evidence, also referred to as motions in limine, will generally focus 
on foundational issues concerning the admissibility of evidence.  N.J.R.E. 104 provides, “When 
the qualification of a person to be a witness, or the admissibility of evidence, or the existence of 
a privilege is subject to a condition, and the fulfillment of the condition is in issue, that issue is to 
be determined by the judge.....”  N.J.R.E. 104 also provides, “The judge may hear and determine 
such matters out of the presence or hearing of the jury.”  While there are no juries in municipal 
court, nonetheless, the judge is still acting in both a judicial and fact-finding capacity.  See State 
v. Sisti, 209 N.J.Super. 148, 151 (App.Div. 1986).  Our law assumes that municipal judge can 
keep these two functions separate, and care should be taken to separate legal determinations from 
fact-finding determinations, even though the evidence supporting these determinations may 
overlap or even be identical. 

“Due to the fundamental differences between the purposes of a suppression hearing and a 
trial on the merits of the charges, the evidence from the pre-trial hearing cannot be used in a 
subsequent trial on the merits, without a stipulation from both parties.”  State v. Gibson, 219 N.J. 
227, 232 (2014).  In our Supreme Court’s view, “The better practice is for the municipal court 
judge to make findings of fact and conclusions of law on the suppression motion and, when it is 
denied, to start the trial anew.”  Id. at 248.  “This is the judicially recognized best practice, and 
despite the additional consumption of time, it is the method that best protects the defendant's 
right to a fair trial.”  Id. at 249, citing 17 Robert Ramsey, New Jersey Practice, Municipal Court 
Practice § 18:11 at 652 (3d ed. 2006).  However, if the parties so stipulate, the court should give 
counsel “wide latitude in cross-examination in connection with the issues raised....  State v. 
Gibson, supra at 249.  This same logic can apply to motions to exclude evidence as well, since, 
in ruling on the motion to exclude, “the judge shall not apply the rules of evidence except for 
Rule 403 or a valid claim of privilege.”  N.J.R.E. 104(a). 

There is also a distinction between the State’s rights to move for leave to file an 
interlocutory appeal from an adverse determination depending on whether the ruling arose after a 
suppression versus and exclusion hearing.  The time limit is 30 days for motions to suppress and 
20 days for other motions.  R. 3:24(c).  Relaxation of these time limits is prohibited.  R. 1:3-4(c).  
Of course, defendants may also move for leave to file an interlocutory appeal.  But such motions 
are generally denied because the interlocutory question can be addressed with the defendant 
exercising his or her right to appeal after conviction--a right which the State does not have.  State 
v. Widmaier, 157 N.J. 475, 501 (1999). 

5.3. 
Motions to Exclude Evidence 

“When the qualification of a person to be a witness, or the admissibility of evidence, or 
the existence of a privilege is subject to a condition, and the fulfillment of the condition is in 
issue, that issue is to be determined by the judge....”  N.J.R.E. 104(a).  These are questions of law 
and foundation considered by the judge separate and apart from the judge’s fact-finding function.  
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In municipal court, whether a testimonial hearing pursuant to N.J.R.E. 104 takes place before or 
during the trial is a matter left to the sound discretion of the judge.  To avoid this issue, ask the 
judge before trial for his or her preference.  On rare occasions, judges have used the failure to 
clarify this as a waiver of the right to challenge admissibility. 

Judges have broad discretion whether to permit prosecutors to reopen the record to cure 
foundational defects and omissions.  See State v. Wolfe, 431 N.J.Super. 356, 361 (App.Div. 
2013).  If, at the end of a trial or pretrial hearing, the prosecutor has failed to provide key 
foundational information, ask the judge whether the record is closed.  If the judge orders the 
record closed, you should feel free to point out the defect or omission and ask for exclusion of 
the evidence.  See State v. Kuropchak, 221 N.J. 368 (2015).  It is likely an abuse of discretion if 
the judge reopens the record after ordering it closed.  “A court's promise is sacrosanct, if, as here, 
it is not based upon erroneous information or mistaken legal principle.  It is a promise which 
must be kept.  The integrity of the judicial system demands no less.”  State v. Perkins, 219 
N.J.Super. 121, 125 (Law Div. 1987). 

Questions of admissibility of breath test evidence are determined by clear and convincing 
evidence.  Romano v. Kimmelman, 96 N.J. 66, 90 (1984).  “Clear-and-convincing evidence is 
that which produces in the mind of the trier of fact a firm belief or conviction as to the truth of 
the allegations sought to be established -- evidence so clear, direct, weighty, and convincing as to 
enable the fact-finder to come to a clear conviction, without hesitancy, of the precise facts in 
issue.”  In re Seaman, 133 N.J. 67, 74 (1993) (internal quotation marks and brackets omitted).  
This level of proof also applies to questions involving consent, see State v. Johnson, 68 N.J. 349, 
352 (1975), inevitable discovery of evidence obtained illegally, State v. Sugar, 100 N.J. 214, 240 
(1985), and discovery of evidence by means wholly independent of any constitutional violation," 
State v. Holland, 176 N.J. 344, ___ (2003).  See State v. Sugar, supra at 236-37. 

The admissibility of confessions and statements are judged by a standard even more 
stringent than clear and convincing evidence--i.e., by proof beyond a reasonable doubt.  State v. 
Chew, 150 N.J. 30, 65 (1997); State v. Kelly, 61 N.J. 283, 294 (1972).  Other questions need be 
proven only by a preponderance of the evidence. 

In deciding “any preliminary question about whether a witness is qualified, a privilege 
exists, or evidence is admissible..., the court is not bound by evidence rules, except those on 
privilege and Rule 403.”  N.J.R.E. 104(a)(1).  That is, “relevant evidence may be excluded if its 
probative value is substantially outweighed by the risk of (a) undue prejudice, confusion of 
issues, or misleading the jury or (b) undue delay, waste of time, or needless presentation of 
cumulative evidence.”  N.J.R.E. 403. 

5.4. 
Motions to Exclude Statements 

“The privilege against self-incrimination protects individuals who are tried for DWI-
related offenses in quasi-criminal proceedings such as the municipal court trial at issue here.”  
State v. Stas, 212 N.J. 37, 52 (2012).  N.J.R.E. 104(c) provides in relevant part: 
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Where, by virtue of any rule of law a judge is required in a criminal action 
to make a preliminary determination as to the admissibility of a statement by the 
defendant, the judge shall hear and determine the question of its admissibility out 
of the presence of the jury.  In such a hearing the rules of evidence shall apply and 
the burden of persuasion as to the admissibility of the statement is on the 
prosecution.... 

“[T]he prosecution may not use statements, whether exculpatory or inculpatory, 
stemming from custodial interrogation of [a] defendant unless it demonstrates the use of 
procedural safeguards effective to secure the privilege against self-incrimination.”  Miranda v. 
Arizona, 384 U.S. 436, 444, 86 S.Ct. 1602, 16 L.Ed.2d 694, 10 A.L.R.3d 974 (1966); Berkemer v. 
McCarty, 468 U.S. 420, 428, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984).  “Prior to any questioning, 
the [accused] must be warned that he has a right to remain silent, that any statement he does 
make may be used as evidence against him, and that he has a right to the presence of an attorney, 
either retained or appointed.”  State v. Hartley, 103 N.J. 252, 256 (1986), quoting Miranda v. 
Arizona, supra at 444.  “[A] person subjected to custodial interrogation is entitled to the benefit 
of the procedural safeguards enunciated in Miranda, regardless of the nature or severity of the 
offense of which he is suspected or for which he was arrested.”  Berkemer v. McCarty, supra, 
468 U.S. at 434 (footnote omitted).  “Therefore, any statement that a suspect may make after his 
right to silence has not been scrupulously honored is unconstitutionally compelled as a matter of 
law.”  State v. Hartley, supra 103 N.J. at 256. 

“[A] person subjected to custodial interrogation is entitled to the benefit of the procedural 
safeguards enunciated in Miranda, regardless of the nature or severity of the offense of which he 
is suspected or for which he was arrested.”  Berkemer v. McCarty, supra, 468 U.S. at 434 
(footnote omitted).  “Therefore, any statement that a suspect may make after his right to silence 
has not been scrupulously honored is unconstitutionally compelled as a matter of law.”  State v. 
Hartley, supra 103 N.J. at 256.  “[I]f the police take a suspect into custody and then ask him 
questions without informing him of the rights..., his responses cannot be introduced into 
evidence to establish his guilt.”  Berkemer v. McCarty, supra, 468 U.S. at 429 (citations 
omitted); State v. Hartley, supra at 262.  “[T]he premise behind the decision is ‘that without 
proper safeguards the process of in-custody interrogation of persons suspected or accused of 
crime contains inherently compelling pressures which work to undermine the individual's will to 
resist and to compel him to speak where he would not otherwise do so freely.’”  Id. at 262-63 
(1986), quoting Miranda v. Arizona, supra, 384 U.S. at 467. 

“Miranda created an irrebuttable presumption of compulsion as to such statements given 
in the absence of the warnings mandated by that case.”  Id. 

State v. Hartley, supra at 262.  “[W]ithout proper safeguards the process of in-custody 
interrogation of persons suspected or accused of crime contains inherently compelling pressures 
which work to undermine the individual's will to resist and to compel him to speak where he 
would not otherwise do so freely.’”  Id. at 262-63 (1986), quoting Miranda v. Arizona, supra, 
384 U.S. at 467.  “The compulsion contemplated by Miranda, then, is ‘inherent’ or ‘presumed,’ 
rather than ‘actual.’”  State v. Hartley, supra at 263.  “[A]ny evidence that the accused was 
threatened, tricked, or cajoled into a waiver will, of course, show that the defendant did not 
voluntarily waive his privilege.”  Miranda v. Arizona, supra, 384 U.S. at 476.  The State must 
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establish the admissibility of confessions beyond a reasonable doubt.  State v. Chew, 150 N.J. 30, 
65 (1997). 

“In New Jersey, the right against self-incrimination is founded on a common-law and 
statutory -- rather than a constitutional -- basis.”  State v. Chew, supra at 59; see State v. Hartley, 
supra at 260.  The rules of evidence provide that every natural person has a right to refuse to 
disclose to a police officer any matter that will incriminate him or expose him to a penalty or a 
forfeiture of his estate.  N.J.R.E. 503.  “Prior to any questioning the [accused] must be warned 
that he has a right to remain silent, that any statement he does make may be used as evidence 
against him, and that he has a right to the presence of an attorney, either retained or appointed.”  
State v. Hartley, supra, 103 N.J. at 256, quoting Miranda v. Arizona, supra, 384 U.S. at 444.   

“Under federal law, the use for any purpose at trial of a defendant's silence after his arrest 
and the administration of [the warnings required by Miranda v. Arizona] violates his or her 
privilege against self-incrimination and his or her right to due process.”  State v. Stas, supra at 
57, citing Doyle v. Ohio, 426 U.S. 610, 617-19, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976).  But under 
New Jersey law, “even silence that precedes the administration of Miranda warnings -- if it is “at 
or near” the time of a defendant's arrest -- cannot be used for any purpose at trial.  State v. Stas, 
supra at 57-58, citing State v. Elkwisni, 190 N.J. 169, 181 (2007), State v. Muhammad, 182 N.J. 
551, 567-68 (2005), and State v. Deatore, 70 N.J. 100, 108-09 (1976).  Thus, New Jersey’s 
courts provide broader protections to its citizens than federal law. 

Here is a form of Motion to Exclude Statements: 

__________________________________________________________________  
[CAPTION HERE]   : NOTICE OF MOTION 
________________________________ : TO EXCLUDE STATEMENTS 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

At a time to be set by the Court, Defendant will move the municipal court 
pursuant to R. 7:7-5(b) to exclude statements by, and evidence obtained from, Defendant 
during the State's investigation of this case because the statements and evidence (a) 
create substantial danger of undue prejudice to Defendant contrary to N.J.R.E. 403 (b) 
are privileged under N.J.R.E. 503, and (c) were obtained contrary to U.S. Const. 
Amends. V, VI, IX, and XIV, and N.J. Const. Art.1, pars.1, 10, and 21, and requirements 
stated in Miranda v. Arizona, 384 U.S. 486, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), and its 
progeny. 

A letter brief and proposed form of Order is submitted herewith in support of this 
motion. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

5.5. 
Motions to Dismiss for Defective Pleading 
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“In order to prepare a defense, a defendant must know the offense with which he or she is 
charged, including the facts the State must prove to establish that offense.”  State v. Nunnally, 
420 N.J.Super. 58, 66 (App.Div. 2011).  For a defendant to understand what he is charged with, a 
complaint must set forth the correct statute defining the offense with which he is charged.  
However, R. 7:2-5 provides, “No person arrested under a warrant or appearing in response to a 
summons shall be discharged from custody or dismissed because of any technical insufficiency 
or irregularity in the warrant or summons, but the warrant or summons may be amended to 
remedy any such technical defect.”  And R. 7:14-2 provides, in pertinent part, “The court may 
amend any process or pleading for any omission or defect therein or for any variance between 
the complaint and the evidence adduced at the trial, but no such amendment shall be permitted 
which charges a different substantive offense, other than a lesser included offense.... 

So, when is a complaint defective?  In State v. Cummings, 184 N.J. 84 (2005), the 
complaint “incorrectly identif[ied] the governing statutory reference as N.J.S.A. 39:4-50.2, the 
implied consent section of the driving while intoxicated provisions of the Motor Vehicle Act 
[citations omitted].”  Id. at 90, n.1.  The Court warned, “In the future, however, care should be 
taken to list instead N.J.S.A. 39:4-50.4a, the exact statutory provision applicable to breathalyzer 
refusal cases.”  Id.   

In State v. Nunnally, supra, the Appellate Division considered a case where the arresting 
officer charged a defendant “who refused to submit to an Alcotest ... with violating the general 
refusal statute, N.J.S.A. 39:4–50.4a, instead of the statute pertaining to refusal by a person 
driving a commercial vehicle, N.J.S.A. 39:3–10.24 (CDL refusal statute).”  Id. at 62.  Because the 
statutory reference in Nunnally’s complaint did not give adequate notice of what he was charged 
with, the Appellate Division upheld the dismissal of the CDL refusal charge that cited to N.J.S.A. 
39:4-50.4a.  The Appellate Division concluded 

that a failure to cite the correct substantive offense is not a “technical defect” 
subject to amendment under Rule 7:2–5.  Otherwise, there would be no need for 
the specific restriction in Rule 7:14–2 against amending a complaint to charge a 
different substantive offense other than a lesser included offense.  Further, 
allowing an amendment to cite a different offense is fundamentally different than 
amending to correct a minor defect, such as the lack of a signature or naming the 
wrong jurisdiction in which the offense occurred. 

[State v. Nunnally, supra at 65.] 

Rule 7:2-5 provides, “No person arrested under a warrant or appearing in response to a 
summons shall be discharged from custody or dismissed because of any technical insufficiency 
or irregularity in the warrant or summons, but the warrant or summons may be amended to 
remedy any such technical defect.”  Rule 7:14-2 provides, in pertinent part, “The court may 
amend any process or pleading for any omission or defect therein or for any variance between 
the complaint and the evidence adduced at the trial, but no such amendment shall be permitted 
which charges a different substantive offense, other than a lesser included offense....”  Failure to 
sign complaint will not cause its dismissal.  State v. Fisher, 180 N.J. 462, 472 (2004); State v. 
Latorre, 228 N.J.Super. 314 (App.Div. 1988).  Nor will pleading the wrong municipality on the 
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complaint.  State v. Vreeland, 53 N.J.Super. 169 (App.Div. 1958); State v. Ryfa, 315 N.J.Super. 
376 (Law Div.1998). 

5.6. 
Motions to Dismiss for Lack of Territorial Jurisdiction 

Unless all elements of an offense occurred outside of New Jersey, it is inadvisable to 
raise a lack of territorial jurisdiction before trial.  This is because courts view defective pleading 
as a mere technical defect easily corrected by the court. 

N.J.S.A. 2B:12-16(a) provides: 

A municipal court of a single municipality shall have jurisdiction over 
cases arising within the territory of that municipality....  A joint municipal court 
shall have jurisdiction over cases arising within the territory of any of the 
municipalities which the court serves.  The territory of a municipality includes 
any premises or property located partly in and partly outside of the municipality.  
A central municipal court shall have jurisdiction over cases arising within the 
territorial boundaries of the county. 

“[A] complaint before a court of limited territorial jurisdiction must contain a recital of 
the facts supporting jurisdiction, including the fact of commission of the offense within the 
territory to which the court's jurisdiction extends.”  State v. Vreeland, supra at 172.  “This, 
however, would seem more designed to apprise the defendant and the trial court of a fact 
relevant to the merits of any controversy concerning the substance of the offense than a 
requirement intended to be basic to the court's jurisdiction.”  Id. 

While either omitting the jurisdiction from, or writing the incorrect jurisdiction in, the 
complaint may appear to be a significant defect, our courts have been more forgiving.  See State 
v. Vreeland, supra; State v. Ryfa, supra.  Such defects and omission are correctable at any time.  
R. 7:14-2 provides: 

The court may amend any process or pleading for any omission or defect 
therein or for any variance between the complaint and the evidence adduced at the 
trial, but no such amendment shall be permitted which charges a different 
substantive offense, other than a lesser included offense. If the defendant is 
surprised as a result of such amendment, the court shall adjourn the hearing to a 
future date, upon such terms as the court deems appropriate. 

Thus, if this defect is brought to a court’s attention, the court will correct it rather than 
dismiss the complaint.  Of course, once jeopardy attaches with the swearing in of the first trial 
witness, the State must prove that at least one element of the offense occurred within the 
territorial jurisdiction of the court and establish the power of the court to hear the matter.  See 
State v. Ryfa, supra at 379, n.2.  “[T]he record of any judicial proceedings should as a matter of 
good practice reflect those facts which support the jurisdiction of the court over the subject 
matter in order to minimize the possibility of the undue assumption of power by an unauthorized 
tribunal.”  State v. Vreeland, supra at 173. 



Chapter 5: Other Pretrial Motions Page 11 

(c) 2020 John Menzel 

See section 13.2. 

5.7. 
Motions to Dismiss for Untimely Service 

N.J.S.A. 39:5-3 is viewed as a statute of limitation for issuing process.  It provides that, as 
a general rule, when a person has committed a traffic offense, “the judge may, within 30 days 
after the commission of the offense, issue process directed to a constable, police officer, or the 
chief administrator for the appearance or arrest of the person so charged....”  N.J.S.A. 39:5-3(a). 

However, there are exceptions.  The statute of limitations for failure to obey a properly 
placed traffic control device in violation of N.J.S.A. 39:4-81 is 90 days.  N.J.S.A. 39:5-3(a).  The 
90-day period of limitation also applies to these offenses pursuant to N.J.S.A. 39:5-3(b): 

 N.J.S.A. 39:4-50 (DWI) 
 N.J.S.A. 39:4-50.4a (breath test refusal) 
 N.J.S.A. 39:3-10.13 (operating a commercial motor vehicle with an alcohol 

concentration of 0.04% or more or while under the influence of a controlled 
substance.) 

 N.J.S.A. 39:3-10.18 (operating a commercial motor vehicle without a valid 
commercial driver license) 

 N.J.S.A. 39:3-10.24 (breath test refusal by a person operating a commercial 
vehicle) 

 N.J.S.A. 12:7-46 (operating a vessel while under the influence) 
 N.J.S.A. 12:7-57 (breath test refusal by a person operating a vessel) 
 N.J.S.A. 39:3-40 (operating a motor vehicle with a suspended or revoked 

driving privilege) 
 N.J.S.A. 39:4-128.1 (passing a stopped school bus) 

N.J.S.A. 39:5-3(b) applies a one-year period of limitations to offenses under these 
statutes: 

 N.J.S.A. 39:3-12 (illegally securing a driver license) 
 N.J.S.A. 39:3-34 (applying for a driver license while revoked or suspended) 
 N.J.S.A. 39:3-37 (falsifying an application for a driver license or registration) 
 N.J.S.A. 39:4-129 (leaving the scene of an accident) 
 N.J.S.A. 39:10-24 (violations of “motor vehicle certificate of ownership” law) 

N.J.S.A. 39:6B-2 applies a six-month period of limitations for operating a motor vehicle 
without motor vehicle liability insurance. 

In State v. Buczkowski, 395 N.J.Super. 40 (App.Div. 2007), the court held that, pursuant 
to N.J.S.A. 39:5-3(a) "service of process" must occur within the period of limitations provided.  
See State v. Fisher, supra.  Otherwise, the complaint will be dismissed. 
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5.8. 
Motions to Dismiss for Denial of Speedy Trial 

Always demand a speedy trial for your client.  Sometimes, unforeseen circumstances can 
work to a defendant’s advantage, provided you asserted this right on your client’s behalf.  The 
assertion of a right to a speedy trial is the first of four factors considered in moving to dismiss a 
case on the grounds that the client’s right to a speedy trial was violated. 

"[A] delay in completing a prosecution may, depending on the circumstances, violate a 
defendant's constitutional right to a speedy trial."  State v. Gallegan, 117 N.J. 345, 355 (1989).  
Determining whether delay violates speedy trial principles requires the Court to weigh four 
factors: (1) length of delay, (2) reason for delay, (3) defendant's assertion of his right to a speedy 
trial, and (4) prejudice to the defendant.  Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 
L.Ed.2d 101 (1972); State v. Cahill, 213 N.J. 253, 258 (2013); State v. Cappadona, 127 
N.J.Super. 555, 558 (App.Div.), certif.den. 65 N.J. 574 (1974), cert.den. 419 U.S. 1034, 95 S.Ct. 
518, 42 L.Ed.2d 310 (1975); State v. Potts, 185 N.J.Super. 607, 614, n.1 (Law Div. 1982); State 
v. Prickett, 240 N.J.Super. 139, 143 (App.Div. 1990).  The right to a speedy trial “extends to 
quasi-criminal matters pending in the municipal courts, and we have applied the Barker four-
factor analysis to speedy trial claims.  The right to a speedy trial has been addressed often in the 
context of driving-while-intoxicated cases.”  Id. at 267 (citations omitted). 

“A defendant has no duty to bring himself to trial....”  Barker v. Wingo, supra, 407 U.S. at 
527.  Rather, “the State has that duty as well as the duty of insuring that the trial is consistent 
with due process.”  Id.  “Condoning prolonged and unjustifiable delays in prosecution would 
both penalize many defendants for the state's fault and simply encourage the government to 
gamble with the interests of criminal suspects assigned a low prosecutorial priority.”  Doggett v. 
United States, 505 U.S. 647, 657, 112 S.Ct. 2686, 120 L.Ed.2d 520 (1992).  “When the 
Government's negligence thus causes delay...and when the presumption of prejudice, albeit 
unspecified, is neither extenuated, as by the defendant's acquiescence, nor persuasively rebutted, 
the defendant is entitled to relief.”  Id., 505 U.S. at 659 (footnotes omitted). 

“Simply to trigger a speedy trial analysis, an accused must allege that the interval 
between accusation and trial has crossed the threshold dividing ordinary from ‘presumptively 
prejudicial’” delay, Id., 505 U.S. at 652, citing Barker v. Wingo, supra, 407 U.S. at 530-31, 
“since, by definition, he cannot complain that the government has denied him a ‘speedy’ trial if it 
has, in fact, prosecuted his case with customary promptness.”  Doggett v. United States, supra, 
505 U.S. at 652.  “If the accused makes this showing, the court must then consider, as one factor 
among several, the extent to which the delay stretches beyond the bare minimum needed to 
trigger judicial examination of the claim.”  Id.; see Barker v. Wingo, 407 U.S. at 533-34, and 
State v. Cahill, supra at 272.  “This latter enquiry is significant to the speedy trial analysis 
because...the presumption that pretrial delay has prejudiced the accused intensifies over time.”  
Doggett v. United States, supra, 505 U.S. at 652. 

“Depending on the nature of the charges, the lower courts have generally found post-
accusation delay ‘presumptively prejudicial’ at least as it approaches one year.”  Id., 505 U.S. at 
652, n.1.  In New Jersey, our Supreme Court has suggested 60 days.  See Supreme Court 
Directive 1-84.  In a federal prosecution for transporting a stolen car across State lines, a 10-
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month delay warranted a dismissal based on a speedy trial violation.  See Strunk v. United States, 
412 U.S. 434, 93 S.Ct. 2260, 37 L.Ed.2d 56 (1973).  In State v. Cahill, supra, a 16-month delay 
between the remand of the DWI charge and its adjudication in municipal court, even in the 
absence of an assertion of the right to a speedy trial and the absence of any specific prejudice, 
warranted dismissal.  In another DWI case, State v. Farrell, 320 N.J.Super. 425 (App.Div. 1999), 
a 633-day delay from issuance of the complaint violated speedy trial principles.  Id. at 453.  And 
in State v. Tsetsekas, 411 N.J.Super. 1 (App.Div. 2009), a 344-day delay violated a defendant’s 
speedy trial rights. 

Here is a form for such a demand: 

__________________________________________________________________  
[CAPTION HERE]   :  
________________________________ : DEMAND FOR A SPEEDY TRIAL 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

Defendant demands a speedy trial pursuant to U.S.Const. Amend. VI and 
N.J.Const. Art.1, par.10. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Avoid adjournments chargeable to the defense since these can undercut potential speedy 
trial claims.  Even when adjournments are unavoidable due to scheduling conflicts, make the 
record to preserve your client's rights.  For example, in State v. Farrell, supra, the municipal 
court unjustifiably charged two trial delays to the defense.  The Appellate Division said: 

[N]otwithstanding the municipal prosecutor's protestations to the 
contrary..., none of the delays in this matter were fairly chargeable to defendant.  
Only two instances are even remotely eligible for such treatment, and neither, on 
analysis, qualifies.  The first was the postponement of trial scheduled for 11:00 
a.m. on February 27, 1996, when defense counsel had not appeared by 11:15.  
The record discloses that defense counsel had telephoned ahead to report that he 
was detained by an older case elsewhere, and he appeared at 11:24.  The 
municipal court judge's statement on the record in adjourning the case so quickly, 
rather than carrying it and attending to other matters a little while longer, evinces 
too little flexibility in accommodating defense counsel's announced scheduling 
conflict, and bespeaks a practice of using any disruption of schedule as an excuse 
for postponing the trial of the matter....  The second instance of delay not 
attributable to the court or the State arose from defense counsel's responsibility, 
on October 1, 1996, to attend to an emergent matter in the Appellate Division.  
There is no way that can be considered an instance of delay chargeable to 
defendant. 

[Id. at 449-50.] 
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State v. Farrell emphasizes how "defense counsel had telephoned ahead to report that he 
was detained by an older case elsewhere," id. at 450, and reminds municipal courts to avoid "too 
little flexibility in accommodating defense counsel's announced scheduling conflict" and the 
"practice of using any disruption of schedule as an excuse for postponing the trial of the matter," 
id. at 450.  Thus, the key to managing scheduling conflicts and adjournments is to master the 
rules of priority, whatever you discern them to be, and to communicate these rules and the 
particulars of your conflicts to the municipal courts in making your scheduling decisions and 
making your speedy-trial record. 

Here is a form of Notice of Motion to Dismiss for denial of a speedy trial: 

__________________________________________________________________  
[CAPTION HERE]   : NOTICE OF MOTION TO DISMISS 
________________________________ : FOR DENIAL OF RIGHT TO SPEEDY TRIAL 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

At a time to be set by the Court, Defendant will move the municipal court to 
dismiss the complaint on the grounds that the State has violated Defendant’s right to a 
speedy trial pursuant to U.S. Const. Amend. VI and N.J. Const. Art.1, par.10.  See State 
v. Cahill, 213 N.J. 253, 258 (2013); State v. Tsetsekas, 411 N.J.Super. 1 (App.Div. 2009); 
State v. Farrell, 320 N.J.Super. 425 (App.Div. 1999). 

Defendant relies on matters of record and submits a letter brief and proposed 
form of Order herewith in support of this motion. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

5.9. 
Motions to Dismiss for Double Jeopardy by Successive Prosecution 

The Double Jeopardy Clause of the Fifth Amendment provides that no person shall "be 
subject for the same offense to be twice put in jeopardy of life or limb."  U.S.Const. Amend.V.  
The New Jersey Constitution contains a similar provision: "No person shall, after acquittal, be 
tried for the same offense."  N.J.Const. Art.I, par.11.  “[T]he double jeopardy provisions of the 
New Jersey Constitution have been interpreted to be co-extensive in application with those of the 
federal.”  State v. Leonard, 234 N.J.Super. 183, 190, n.4 (App.Div. 1989), citing State v. 
Rechstaffer, 70 N.J. 395, 404 (1976), and State v. Farmer, 48 N.J. 145, 168 (1966), cert.den. 386 
U.S. 991, 87 S.Ct. 1305, 18 L.Ed.2d 335 (1967). 

The idea behind the prohibition of double jeopardy is this: 

[T]he State with all its resources and power should not be allowed to make 
repeated attempts to convict an individual for an alleged offense, thereby 
subjecting him to embarrassment, expense and ordeal and compelling him to live 
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in a continuing state of anxiety and insecurity, as well as enhancing the possibility 
that even though innocent he may be found guilty. 

[Green v. United States, 355 U.S. 184, 187-88, 78 S.Ct. 221, 2 L.Ed.2d 
199 (1957).] 

The Double Jeopardy Clause contains three protections for defendants.  It protects against 
(1) "a second prosecution for the same offense after acquittal," (2) "a second prosecution for the 
same offense after conviction," and (3) "multiple punishments for the same offense."  North 
Carolina v. Pearce, 395 U.S. 771, 717, 89 S.Ct. 2072, 23 L.Ed.2d 656 (1969); see N.J.S.A. 2C:1-
9.  Common to all three protections is the concept of "same offense."  Accordingly, a prime 
concern when reviewing a double-jeopardy claim is "whether the second prosecution is for the 
same offense involved in the first."  State v. Yoskowitz, 116 N.J. 679, 689 (1989), quoting State v, 
DeLuca, 108 N.J. 98, 102, cert.den. 484 U.S. 944, 108 S.Ct. 331, 98 L.Ed.2d 358 (1987). 

Historically, “double jeopardy analysis involve[d] consideration of two prongs: (1) the 
‘same offense’ test, which focuses upon the statutory elements of a crime rather than proofs 
proffered for conviction; or (2), alternatively, the ‘same evidence’ test, which focuses upon 
whether the same evidence used to prove the first offense is necessary to prove the second 
offense.”  State v. Hand, 416 N.J.Super. 622, ___ (2010).  The U.S. Supreme Court defined the 
same-elements test in Blockburger v. United States, 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 
(1932).  “The same-elements test analyzes the elements of the competing statutes to determine if 
each contains an element the other does not.  If each statute contains at least one unique element, 
the subsequent prosecution may proceed.”  State v. Miles, 229 N.J. 83, __ (2017).  Under the 
same-evidence test, “a second prosecution could be barred if it relied on the same evidence used 
to prove an earlier charge.”  Illinois v Vitale, 447 U.S. 410, 421, 100 S.Ct. 2260, 65 L.Ed.2d 228 
(1980).  See State v. DeLuca, supra; State v. Dively, 92 N.J. 573 (1983). 

On May 16, 2017, the New Jersey Supreme Court decided State v. Miles, supra, marking 
a major shift in the court’s thinking on double jeopardy, rejecting the “same-evidence test/same-
conduct test” as an alternative to the “same-elements” test.  State v. Miles, supra at __.  This 
change was made prospective only from the date of the decision.  Id. at __. 

Still, "a verdict of acquittal...is a bar to a subsequent prosecution for the same offence."  
United States v. Ball, 163 U.S. 662, 671, 16 S.Ct. 1192, 41 L.Ed. 300 (1896).  N.J.S.A. 2C:1-9(a) 
provides: 

A prosecution of a defendant for a violation of the same provision of the 
statutes based upon the same facts as a former prosecution is barred by such 
former prosecution [if t]he former prosecution resulted in an acquittal by a finding 
of not guilty by the trier of fact or in a determination that there was insufficient 
evidence to warrant a conviction.  A finding of guilty of a lesser included offense 
is an acquittal of the greater inclusive offense, although the conviction is 
subsequently set aside. 

“A new trial may almost always be conducted after conviction, with no double jeopardy 
bar, unless there was insufficient proof at the first trial.”  State v. Leonard, supra at 191.  With 
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trial de novo on the record in Superior Court, Law Division, “the constitutionality of the two tier 
system permitting retrial of a defendant after conviction in a municipal or similar court (even in 
the absence of a record) is premised on a conviction in that court.”  Id. (emphasis in original). 

Double jeopardy principles apply to motor vehicle violations.  State v. Dively, supra at 
586.  See State v. Widmaier, supra at 489-90, prohibiting the State's appeal from an acquittal for 
breath test refusal even though the facts did not warrant acquittal; the consequences of a 
violation were equivalent to criminal penalty, and double jeopardy barred further prosecution 
and appeal).  See also State v. Cummings, supra at 95-96. 

N.J.S.A. 39:4-50 prohibits operation of a motor vehicle (a) operation of a motor vehicle 
“while under the influence of intoxicating liquor, narcotic, hallucinogenic or habit-producing 
drug,” (b) operation of a motor vehicle “with a blood alcohol concentration of 0.08% or more by 
weight of alcohol in the defendant's blood,” or (c) permits another person” to do so.  See State v. 
Hessen, 145 N.J. 441, 455 (1996).  However, the statute does not create separate offenses, but 
only “one offense that may be proved by alternative evidential methods.”  State v. Kashi, 180 
N.J. 45, 48 (2004). 

“[T]he double jeopardy clause does not bar two states from prosecuting a defendant for 
the same offense.”  N.J. Division of Motor Vehicles v. Pepe, 379 N.J.Super. 411, 879 A.2d 747 
(2005), citing Heath v. Alabama, 474 U.S. 82, 88, 106 S.Ct. 433, 88 L.Ed.2d 387 (1985).  Under 
dual sovereignty, "when a defendant's single act violates the peace and dignity of two sovereigns, 
by breaking the laws of each, the defendant is treated as having committed two distinct offenses.  
Therefore, there is no constitutional, double jeopardy bar to two separate prosecutions for the 
same conduct in two separate jurisdictions."  State v. Gruber, 362 N.J.Super. 519, 527-28 
(App.Div.), certif.den. 178 N.J. 251 (2003).  A driver “violate[s] the sovereignty of New Jersey, 
the state that issued him a driver's license, by driving while intoxicated in another state.  Double 
jeopardy thus [does] not bar the imposition of two periods of suspension for the same offense.”  
N.J. Division of Motor Vehicles v. Pepe, supra, 379 N.J.Super. at ___.  As to the effect of an out-
of-state DWI conviction on administrative action by New Jersey, see id., and Boyd v. N.J. 
Division of Motor Vehicles, 307 N.J.Super. 356, certif.den. 307 N.J. 356 (1998); but see In re 
Arndt, 67 N.J. 432 (1975), where the Court vacated an order of suspension because the New 
Jersey agency was guilty of an unreasonable delay. 

5.10. 
Motions to Dismiss for Double Jeopardy from Mistrial and Trial Interruption 

“[A]n accused must suffer jeopardy before he can suffer double jeopardy.”  Serfass v. 
United States, 420 U.S. 377, 393, 95 S.Ct. 1055, 43 L.Ed.2d 265 (1975).  In a non-jury trial, 
jeopardy attaches once the first witness is sworn.  Id., 420 U.S. at 388; State v. Lynch, 79 N.J. 
327, 341 (1979).  However, “whether double jeopardy precludes a second trial depends upon 
how and why the second proceeding came into being, due consideration being given to ‘the ends 
of public justice.’”  Id. at 341, quoting United States v. Perez, 22 U.S. (9 Wheat.) 579, 580, 6 
L.Ed. 165 (1824).  “A prosecution of a defendant for a violation of the same provision of the 
statutes based upon the same facts as a former prosecution is barred by such former prosecution 
[if t]he former prosecution was improperly terminated....”  N.J.S.A. 2C:1-9(c). 
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“[W]hen the trial is terminated without the defendant's consent or without legal 
justification, ... the defendant should not be subjected to the harassment of a new trial.”  State v. 
Leonard, supra at 189-90, citing United States v. Jorn, 400 U.S. 470, 91 S.Ct. 547, 27 L.Ed.2d 
543 (1971), and State v. Farmer, supra, 48 N.J. at 169.  While N.J.S.A. 2C:1-9(d)(1) provides 
that a termination is not improper when a “defendant consents to the termination or waives, by 
motion to dismiss or otherwise, his right to object to the termination,” case law had held that “a 
defendant's motion to dismiss based on prosecutorial misconduct is not a waiver under a proper 
understanding of this statute.”  State v. Nappo, 185 N.J.Super. 600, 606 (Law Div. 1982). 

If a mistrial is declared to permit the State to gather new evidence or supplement that 
which it already had, or was further adjourned after a long delay because further testimony from 
a witness was essential to its case, retrial would be barred.  State v. Leonard, supra at 190; see 
State v. O’Keefe, 135 N.J.Super. 430 (Law Div. 1975).  In State v. Leonard, supra: 

The trial commenced in the municipal court on October 6, 1987....  
Proceedings resumed before the same judge on February 4, 1988, whereupon the 
court clerk indicated that there had been a malfunction of the taping system on the 
evening of October 6, 1987, and that substantial portions of [a certain witness’] 
testimony had not been preserved on tape.  [T]he court on its own motion 
declared a mistrial over the objections of defendant's counsel. 

[Id. at 185.] 

A new trial in the matter commenced on April 7, 1988 before a different 
judge.  At that proceeding, defendant moved for dismissal of the charges against 
him, arguing that his retrial placed him in double jeopardy for the same offense, 
and also moved to bar the introduction of discovery materials which defendant 
had received from the State subsequent to the February 4, 1988 proceeding.  Both 
motions were denied, and the new trial commenced that evening.  Defendant was 
ultimately convicted of the drunk driving offense.... 

[Id. at 187.] 

Noting that “a delay during any trial of four months is inexcusable and affects the fact 
finder's recollection and assessment of credibility,” id. at 190, n.4, the court concluded “that a 
retrial was barred under the circumstances where the mistrial was declared sua sponte by the 
judge over defendant's objection.”  Id. at 190. 

In a prosecution under N.J.S.A. 39:3-40: 

As the municipal prosecutor was about to rest his case the judge noted that 
the State failed to submit any evidence that defendant, in possession of his license 
on the date of the alleged offense, had been notified of its revocation.  Over 
defendant's objection the judge sua sponte continued the case two weeks to enable 
the State to investigate and attempt to prove this fact essential to conviction. 

[State v. O’Keefe, supra at 434.] 
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On interlocutory appeal, the court noted that “retrial is barred if the only reason for 
declaring a mistrial is to afford the State an opportunity to strengthen its case by correcting 
inadequacies resulting from prosecutorial neglect or oversight.”  Id. at 436.  The court held: 

In the case at bar, the continuance of the trial was an unreasonable break 
in its continuity; because it was caused by the inexcusable neglect of the State, 
and the defendant apprised the court promptly and fairly of the constitutional 
implications of the situation, a resumption of the trial would constitute double 
jeopardy.  The evidence admitted prior to the continuance is inadequate to convict 
as a matter of law.  The clerk will therefore enter a judgment of acquittal. 

[Id. at 442.] 

In State v. Nappo, supra, the court saw 

a pattern of deliberate dereliction on the part of the prosecutor respecting his duty 
to properly prepare and present the State's case.  This culminated in his decision 
not to appear in court on two trial dates to complete presentation of the case he 
had commenced some 3½ months earlier.  Unquestionably, his conduct provoked 
the defendant's motion to terminate the proceeding.  In light of the State's 
subsequent action in filing the additional complaint, which arose from the same 
criminal episode and was known before the first complaint was filed, it may well 
be that the prosecutor intended to provoke the motion for the proscribed purpose 
of improving the likelihood of conviction....  If such was not his intent, his 
actions, purposely causing a breakdown in the integrity of the judicial process, at 
the least, must be perceived as either motivated by bad faith or undertaken to 
harass the defendant. 

[Id. at 605, citing State v. Gregory, 66 N.J. 510 (1975).] 

But see State v. Galleghan, supra, where “a determination by a municipal court judge to 
adjourn the continued trial of a case because of the unavailability of the municipal prosecutor 
who had tried the earlier portions of the case” did not constitute a termination of the trial, thus 
barring renewal of the trial under principles of double jeopardy.  Id. at 346.  “The trial court may 
have made an erroneous decision to adjourn the case, but there is a difference between 
adjourning a case and ruling that the case is over.”  Id. at 347.  What distinguishes State v. 
Galleghan and State v. O’Keefe is the introduction of new evidence in discovery essential to for 
conviction after the first witness was sworn.  What distinguishes State v. Galleghan and State v. 
Nappo is the willfulness of the prosecutor in failing to prosecute.  See also State ex rel. D.P., 232 
N.J.Super. 8 (1989). 

“When the constitutional protection of double jeopardy has been infringed, no additional 
prejudice need be shown to prevent a second trial.”  State v. Nappo, supra at 607, citing Illinois 
v. Somerville, 410 U.S. 458, 471, 93 S.Ct. 1066, 35 L.Ed.2d 425 (1973). 

5.11. 
Motions to Recuse 
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Rule 1:12-1 provides: 

The judge of any court shall be disqualified on the court's own motion and 
shall not sit in any matter, if the judge 

(a) is by blood or marriage the second cousin of or is more closely related 
to any party to the action; 

(b) is by blood or marriage the first cousin of or is more closely related to 
any attorney in the action. This proscription shall extend to the partners, 
employers, employees or office associates of any such attorney except where the 
Chief Justice for good cause otherwise permits; 

(c) has been attorney of record or counsel in the action; 

(d) has given an opinion upon a matter in question in the action; 

(e) is interested in the event of the action; 

(f) has discussed or negotiated his or her post-retirement employment with 
any party, attorney or law firm involved in the matter; or 

(g) when there is any other reason which might preclude a fair and 
unbiased hearing and judgment, or which might reasonably lead counsel or the 
parties to believe so. 

"A judicial statement of opinion in the course of the proceeding in the case ... or in 
another case in which the same issue is presented [does] not require disqualification."  State v. 
Marshall, 148 N.J. 89, 278 (1997).  While a judge should recuse “when there is any other reason 
which might preclude a fair and unbiased hearing and judgment, or which might reasonably lead 
counsel or the parties to believe so,” R. 1:12-1(g), “exposure to inadmissible evidence in the 
course of pretrial proceedings generally does not require disqualification of the judge even where 
the judge is to serve as the factfinder.”  State v. Medina, 349 N.J.Super. 108, 130 (App.Div. 
2020).  This is because trained judges have the ability "to exclude from their consideration 
irrelevant or improper evidence and materials which have come to their attention."  Id., quoting 
State v. Kunz, 55 N.J. 128, 145 (1969).  “Having said this, a judge should be sensitive to the 
perception of the litigants, counsel, or the informed public that his exposure to inflammatory 
material might irredeemably preclude him from serving as a neutral and impartial arbiter of the 
facts.”  State v. Medina, supra at 130. 

However, a trial judge who has already heard evidence and rendered a decision on a case 
may not hear that case again on remand.  N.J. Division of Youth and Family Services v. A.W., 
103 N.J. 591, 617 (1986).  In A.W., the court held that “because the trial judge has heard this 
evidence and may have a commitment to its findings, we believe that it is best that the case be 
reconsidered by a new fact-finder.”  Id.; see J.L. v. J.F., 317 N.J. Super. 418 (1999) (citing R. 
1:12-1(d) with remand to different trial because original judge found a party’s position not 
credible); see also Carmichael v Bryan, 310 N.J. Super. 34, 49 (1998) (remanding to different 
trial judge because original judge had made findings about party’s intent).  “It is not necessary to 
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prove actual prejudice on the part of the court, and that the mere appearance of bias may require 
disqualification.”  State v. Perez, 356 N.J. Super. 527, 531 (2003), quoting State v. Marshall, 
supra at 279.  A judge’s prior guilty findings warrant a conclusion that the judge may adhere to 
those findings on remand creating an appearance of bias that would require disqualification.  
A.W., supra at 617; State v. Perez, supra at 531. 

Decisions on motions to recuse are left to the sound discretion in the judge.  See id. 

5.12. 
Motions to Consolidate 

Rule 7:8-4 provides, in relevant part: 

****  Complaints originating in two or more municipalities may be 
consolidated for trial only with the approval of the appropriate Assignment Judge, 
who shall designate the municipal court in which trial is to proceed.  A party 
seeking consolidation of complaints originating in different municipalities shall 
file a written motion for that relief directly with the Assignment Judge. 

There are tactical considerations in deciding whether to consolidate.  Having a trial on a 
minor charge before a DWI can yield some of the benefits of a deposition by providing a 
relatively low risk forum in which to ask unresolved questions.  On the other hand, consolidation 
may position the defendant to obtain a more favorable outcome. 

Here is a form of consolidation motion: 

__________________________________________________________________  
[SUPERIOR COURT CAPTION HERE] : NOTICE OF MOTION 
_____________________________ : TO CONSOLIDATE 
TO: [County Assignment Judge] 

[County Prosecutor] 
[Municipal Court Administrator] 
[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

At a date, time, and place to be set by the Court, Defendant will move 
pursuant to R. 7:8-4 to consolidate the above captioned complaints for pretrial 
motions and trial or other appropriate disposition in [desired municipality] 
Municipal Court on the grounds that the complaints arise out of the same facts 
and circumstances -- more specifically, that the motor vehicle stop within the 
jurisdiction of the [name of first municipality] Municipal Court was based on 
facts arising within the jurisdiction of the [name of second municipality] 
Municipal Court. 

Defendant’s attorney submits a certification in support of this motion 
together with a proposed form of order.  Defendant consents to disposition of this 
motion on the papers. 
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Date:     [Attorney’s Signature]    
__________________________________________________________________ 

5.13. 
Motions for Joint Representation 

Rule 7:7-10 provides: 

No attorney or law firm shall enter an appearance for or represent more 
than one defendant in a multi-defendant trial or enter a plea for any defendant 
without first securing the court's permission by motion made in the presence of 
the defendants who seek joint representation. The motion shall be made as early 
as practicable in the proceedings in order to avoid delay of the trial. For good 
cause shown, the court may allow the motion to be brought at any time. 

This motion to represent more than one defendant is made orally in the presence of the 
defendants who seek joint representation. 

Although joint representation is permitted, it is not recommended because of the 
possibility that conflicts will arise.  For example, the relationship between the defendants may 
sour and they may point their fingers at each other, or one defendant may have self-incriminating 
information that exonerates the other defendant.  Rather than taking on co-defendants, it is better 
to accept only one defendant and refer the other party to another attorney with who it may or 
may not be advisable to coordinate defenses. 

5.14. 
Motions to Sever 

On occasion, a particular DWI case may involve one defendant charged as a motor 
vehicle operator and another charged with allowing the operator to drive.  See State v. Skillman, 
226 N.J.Super. 193 (1988).  Or one defendant may be accused of switching seats with another 
with both being charged as operators.  Id.  In such cases, the testimony of one defendant may 
exculpate the other.  However, that defendant may be unavailable via an exercise of the privilege 
against self-incrimination. 

The general rule is, where "much of the same evidence is needed to prosecute each 
defendant, a joint trial is preferable."  State v. Brown, 118 N.J. 595, 605 (1990).  The rationale is 
that joint trials foster an efficient judicial system, Zafiro v. United States, 506 U.S. 534, 537-38, 
113 S.Ct. 933, 122 L.Ed.2d 317 (1993), and spare witnesses and victims the inconvenience and 
trauma of testifying about the same events two or more times, Richardson v. Marsh, 481 U.S. 
200, 210, 107 S.Ct. 1702, 95 L.Ed.2d 176 (1987). 

Rule 7:8-4 provides, in relevant part: 

The court may order two or more complaints to be tried together if the 
offenses arose out of the same facts and circumstances, regardless of the number 
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of defendants.  In all other matters, the court may consolidate complaints for trial 
with the consent of the persons charged.... 

While this rule is stated in permissive terms, in practice, all traffic complaints arising out 
of a single incident are tried together in almost every case.  While not a rule applicable to the 
municipal courts, R. 3:15-1(b) states, in relevant part: 

[A] defendant shall not be subject to separate trials for multiple criminal 
offenses based on the same conduct or arising from the same episode, if such 
offenses are known to the appropriate prosecuting officer at the time of the 
commencement of the first trial and are within the jurisdiction and venue of a 
single court. 

When a defendant faces multiple charges arising from a single incident, these concepts 
are relevant to protect the defendant from fractionalized prosecutions or duplicative proceedings 
that may violate protections against double jeopardy, due process, and fundamental fairness.  
“However, the interest in judicial economy cannot override a defendant's right to a fair trial.”  
State v. Sanchez, 143 N.J. 273, 282 (1996).  Rule 3:15-2(b) provides: 

If for any other reason it appears that a defendant or the State is prejudiced 
by a permissible or mandatory joinder of offenses or of defendants in an 
indictment or accusation the court may order an election or separate trials of 
counts, grant a severance of defendants, or direct other appropriate relief. 

Evaluating severance motions that are based on the need for a codefendant's testimony 
requires a balancing of the State's interest in the economy of a joint trial and a criminal 
defendant's interest in presenting exculpatory evidence to the trier of fact.  Id. at 290.  "[A] single 
joint trial, however desirable from the point of view of efficient and expeditious criminal 
adjudication, may not be had at the expense of a defendant's right to a fundamentally fair trial."  
State v. Sanchez, supra at 282, quoting United States v. Echeles, 352 F.2d 892, 896 (7th Cir. 
1965).  Thus, 

the trial court should sever a joint trial if the court is reasonably certain that (1) 
the defendant will call his codefendant as a witness in a separate trial; (2) the 
codefendant, although unwilling to testify at a joint trial, will testify at a separate 
trial either prior or subsequent to his own trial; and (3) the codefendant's proffered 
testimony will be credible and substantially exculpatory.   

[State v. Sanchez, supra at 293.] 

Ordinarily, the defendant charged with allowing will want the alleged driver tried before 
the “allowing” defendant: 

[A] codefendant's request to be tried before he testifies for the defendant is 
only a factor to be considered in the severance determination; such a request may 
reflect a codefendant's understandable desire to assist a defendant without 
prejudicing his or her own chances for acquittal and should not necessarily be 
deemed an unreasonable condition signaling an unwillingness to testify. 
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[Id.] 

“A codefendant's conditional offer to testify should carefully be assessed by a trial court 
in determining whether the risk of perjury outweighs the likelihood that the proffered testimony 
is trustworthy.”  Id.  “But the focus of the severance analysis should be on the exculpatory value 
of the proffered testimony, and not on whether the defendant requests to be tried before his 
codefendant.”  Id.  “A severance motion should not be granted on the basis of a mere possibility 
that the codefendant will testify at a separate trial.”  Id. at 294. 

5.15. 
Motions for Ancillary Services 

N.J.S. 2B:24-6 provides, in relevant part,  

**** All necessary services and facilities of representation, including both 
expert and lay investigation and testimony as well as other preparations, shall be 
provided in every case.  The municipality shall be responsible for the payment for 
services pursuant to this section.  The factors of need and real value to a defendant 
may be weighted against the financial constraints of the municipality in 
determining the necessary services and facilities of representation.  The final 
determination as to necessity for services required pursuant to this section shall be 
made by the court. 

See In re Cannady, 126 N.J. 486 (1991).  “Our municipal court judges have had and 
continue to have broad discretion to assign free counsel to indigent defendants whenever justice 
so requires.  That discretion may be exercised liberally under general guidelines without 
entailing the feared inundations.”  State v. Lippincott, 124 N.J.Super. 498, 500 (Cty.Ct. 1973). 

In making a motion for ancillary services, attorneys should prepare a certification 
identifying themselves, setting forth their experience in defending DWI charges, identifying the 
issues requiring expert review or the need for expert or investigative services, identifying the 
individuals who will perform these services, and describing the cost of these services.  There 
should also be a statement about how poor the Defendant is together with an Application for 
Public Defender, also called a “Form 5A,” which is available on-line. 

In re Cannady, supra, described the factors a court should consider in deciding on an 
application:   

(1) Is the service requested reasonably related to the issue in contention? 

(2) Is the service requested reasonably related to the applicant's method of 
refuting the State's proofs? 

(3) Is the service requested needed and of real value to the defense when 
weighed against the financial constraints of [a public defender]? 

(4) Is the requested service one that is generally available to defendants 
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represented by the [public defender]? 

[Id. at 495.] 

Here is a form of Notice of Motion for Ancillary Services: 

__________________________________________________________________  
[CAPTION HERE]   : NOTICE OF MOTION 
_____________________________ : FOR ANCILLARY SERVICES 
TO: [Municipal Court Administrator] 

[Municipal Prosecutor] 

PLEASE TAKE NOTICE: 

At a time to be set by the Court, Defendant will move the municipal court for 
ancillary services pursuant to N.J.S. 2B:24-6(a) on the grounds that such services are 
necessary for her defense at trial on the above captioned charges.  See In re Cannady, 
126 N.J. 486 (1991), and State v. Lippincott, 124 N.J.Super. 498 (Cty.Ct. 1973). 

Defendant’s attorney’s certification and a Financial Questionnaire to Establish 
Indigency--Municipal Courts completed by Defendant are submitted herewith in support 
of this motion together with a proposed form of Order. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Here is a template of a Certification in Support of Motion for Ancillary Services 
involving a request for experts on medical conditions and field sobriety testing.  Only minimal 
detail is included in the template.  Since the burden is on the applicant to persuade the municipal 
court to grant this motion, include as much detail as possible. 

__________________________________________________________________  
[CAPTION HERE]   : CERTIFICATION IN SUPPORT OF MOTION 
_____________________________ : FOR ANCILLARY SERVICES 

1. Introduction.  I am an attorney at law admitted to practice in New Jersey.  I 
represent Defendant in the above captioned matter.  I make this certification in support of 
Defendant’s motion for ancillary services necessary to defend Defendant trial on those 
charges.  A copy of my retainer agreement is attached.  On information and belief, a third 
party is paying Defendant’s legal fees. 

2. My Experience.  I have defended more than [number] people charged with 
driving while under the influence [“DUI”] since [year].  I estimate that I have participated in 
at least [number] trials since then, many with expert witnesses.  [Set forth additional 
credentials such as bar admissions, bar association memberships, continuing legal 
education, and other education].  Additional aspects of my experience are listed on my 
website at [www.webaddress.com]. 

3. Public Defender Statute.  N.J.S. 2B:24-6 provides, in relevant part,  

**** All necessary services and facilities of representation, including both expert 
and lay investigation and testimony as well as other preparations, shall be provided in 
every case.  The municipality shall be responsible for the payment for services pursuant 
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to this section.  The factors of need and real value of the services to a defendant may be 
weighed against the financial constraints of the municipality in determining the necessary 
services and facilities of representation.  The final determination as to necessity for 
services required pursuant to this section shall be made by the Court. 

4. Medical Records.  My office received some medical records from Defendant’s 
physicians, and I reviewed these records.  These records include: [itemized list of 
medical records].  These medical records were provided to the State as reciprocal 
discovery with my letter dated [date].  On information and belief based on a review of 
these medical records, Defendant suffers from medical conditions causing [list conditions 
and how they affect Defendant]. 

5. Medical Condition.  On information and belief, Defendant also suffers from a 
medical condition known as [describe the condition], which can [describe the condition’s 
effect--e.g., GERD, which lead to breath sample contamination that cannot be remedied 
by a 20-minute observation period before submission of breath samples].  Medical 
records providing a factual basis for this defense [will be/have been] provided to the State 
within the next few days. 

6. SFSTs.  According to police reports received in discovery, police asked 
Defendant to do “Standardized Field Sobriety Tests” [“SFSTs”].  These SFSTs included 
walk-and-turn and one-leg-stand tests.  Police reports describe certain observations 
about Defendant’s gait, stance, speech, demeanor, eyes, clothing, face, and breath, as 
well as Defendant’s report that of suffering from [Defendant’s statement about medical 
conditions], among other things.  I believe the State may rely on testimony concerning 
these observations and performance of SFSTs in its prosecution of Defendant, and I 
expect that the State will offer opinions from police officers that Defendant was under the 
influence of alcohol independent from breath test results. 

7. Laboratory Tests.  According to police reports received in discovery, police 
obtained samples of Defendant’s [urine/blood].  These tests yielded 
[qualitative/quantitative] results.  I believe the State may rely on testimony concerning 
these test results in its prosecution of Defendant, and I expect that the State will offer 
opinions from laboratory personnel that Defendant was under the influence of substances 
indicated by these results. 

8. Need for Experts.  In my opinion, expert medical testimony and expert 
technical expertise concerning [breath/blood/urine] tests are necessary to assist the trier 
of fact by describing (a) Defendant’s medical conditions and how those medical 
conditions would contribute to an understanding of police observations of, and 
performance by, Defendant both generally and during SFSTs, as well as (b) the reliability 
of breath as a sample from which a measurement of blood alcohol content could be 
obtained, and (c) the reliability and limitations of laboratory analyses of [blood/breath] 
samples obtained from Defendant.  See N.J.R.E. 702.  Such information would have real 
value to the defense in demonstrating the existence of reasonable doubt as to the 
sufficiency of the observational evidence to establish whether Defendant was under the 
influence of alcohol beyond a reasonable doubt.  Also, the presence of [medical 
condition] presents an issue of either admissibility of, or weight to be given, the breath 
test result as a measurement of blood alcohol content in this matter. 

9. Medical Expert.  The defense proposes to consult with [physician’s name], 
M.D., a physician in private practice who testifies from time to time in cases of this type in 
various municipal courts.  He charges $_____ for an initial review and report, $_____ for 
a directed physical examination and first day of testimony in court, and $_____ for each 
additional day of testimony.  His rates are posted on his website at 
[www.physicianswebsite.com].  Based on my experience, I believe the fees are 
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reasonable and that this physician has the requisite qualifications to testify as an expert 
on the subject matter relevant to the observational and field sobriety testing evidence in 
this matter as well as breath tests obtained using the Alcotest 7110.  Dr. [Name]’s 
curriculum vitae is available for inspection on the website. 

10. SFST.  The defense also proposes to consult with [expert’s name], a former 
breath test coordinator with the New Jersey State Police and [include a highlight from his 
experience].  This expert regularly testifies from time to time in cases of this type in 
various municipal courts.  This expert charges $_____ for an initial review and report and, 
on information and belief, $_____ for each personal appearance in the municipal court.  
Based on my experience, I believe this expert’s fees are reasonable and that this expert 
has the requisite qualifications to testify as an expert on the subject matter relevant to the 
observational and field sobriety testing evidence in this matter as well as breath tests 
obtained using the Alcotest 7110 MK-III-C. 

11. Laboratory Tests.  The defense also proposes to consult with [expert’s 
name], a chemist and laboratory auditor.  [Highlight from the expert’s experience].  This 
expert regularly testifies from time to time in cases of this type in various municipal 
courts.  This expert charges $_____ for an initial review and report and, on information 
and belief, $_____ for each personal appearance in the municipal court.  Based on my 
experience, I believe this expert’s fees are reasonable and that this expert has the 
requisite qualifications to testify as an expert on the subject matter relevant to the 
observational and field sobriety testing evidence in this matter as well as breath tests 
obtained using the Alcotest 7110 MK-III-C. 

12. Financial Questionnaire.  To establish indigence, I have attached a Form 
5A, which Defendant completed at my request. 

13. Certification.  I certify that the foregoing statements made by me are true.  I 
am aware that if any of the foregoing statements made by me are willfully false, I am 
subject to punishment. 

Date:     [Attorney’s Signature]    
__________________________________________________________________ 

Here is a form of proposed Order Granting Ancillary Services: 

__________________________________________________________________  
[CAPTION HERE]   : ORDER GRANTING 
_____________________________ : ANCILLARY SERVICES 

THIS MATTER comes before the municipal court on the motion of Defendant for 
ancillary services on the grounds that such services are needed in her defense at trial on 
the above captioned charges. 

HAVING CONSIDERED to papers submitted, counsels’ respective arguments, 
and good cause shown, THIS COURT, on this _____ day of ________________, 202_, 
ORDERS: 

1. Defendant’s motion for ancillary services is GRANTED. 

2. The [Township/Borough of Municipality’s Name] [the “Municipality”] is 
directed to pay Dr. [Physician’s Name], M.D., $500 for his initial review and report, 
$_____ for a physical examination of Defendant, and $_____ for each court appearance, 
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if necessary (regardless whether testimony is taken).  Dr. [Physician’s Name] will provide 
documentation reasonably required by the municipality for payment. 

3. The Municipality is directed to pay [Additional Expert’s Name] $_____ for 
his initial review and report and $_____ for each time he is required to personally appear 
in the municipal court, if necessary (regardless whether testimony is taken).  [Additional 
Expert’s Name] will provide documentation reasonably required by the municipality for 
payment. 

4. The Municipality is directed to pay [Additional Expert’s Name] $_____ for 
his initial review and report and $_____ for each time he is required to personally appear 
in the municipal court, if necessary (regardless whether testimony is taken).  [Additional 
Expert’s Name] will provide documentation reasonably required by the municipality for 
payment. 

Date:            
________________________________________________________J.M.C.   

5.16. 
Motions to Reconsider 

When a judge overlooks competent evidence or fails to appreciate such evidence, an 
attorney may file a motion for reconsideration.  “Reconsideration is not to be granted lightly and 
the grounds for reconsideration are generally limited.”  State v. Puryear, 441 N.J.Super. 280, 
___, 117 A.3d 1255, 1263 (App.Div. 2015).  The proper object of reconsideration is to correct a 
court's error or oversight.  Id., citing Palombi v. Palombi, 414 N.J.Super. 274, 299 (App.Div. 
2010).  A motion for reconsideration is 

not appropriate merely because a litigant is dissatisfied with a decision of the 
court or wishes to reargue a motion, but "should be utilized only for those cases 
which fall into that narrow corridor in which either 1) the [c]ourt has expressed its 
decision based upon a palpably incorrect or irrational basis, or 2) it is obvious that 
the [c]ourt either did not consider, or failed to appreciate the significance of 
probative, competent evidence." 

[Id. (quoting D’Atria v. D’Atria, 242 N.J.Super. 392, 401 (Ch.Div. 1990).] 

See also R. 1:7-4(b) governing reconsideration of final orders or judgments. 

“Judges are not infallible.  Judges who are willing to admit that they overlooked 
competent evidence, or failed to appreciate such evidence, should be commended because they 
are doing just what good judges do in the very limited circumstances where reconsideration is 
appropriate.”  State v. Puryear, supra, 441 N.J.Super. at ___, 117 A.3d at 1263.  Obviously, that 
is why there are rules for reconsideration.  See R. 1:7-4(b); R. 4:42-2; R. 4:49-2. 

5.17. 
Motions to Adjourn 
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“A motion for an adjournment implicates a trial court's authority to control its own 
calendar and is reviewed under a deferential standard,” State v. Miller, 216 N.J. 40, __, 76 A.3d 
1250, 1264 (2013), and “is addressed to the discretion of the court, and its denial will not lead to 
reversal unless it appears from the record that the defendant suffered manifest wrong or injury."  
State v. Hayes, 205 N.J. 522, 537 (2011). 

"Some of the factors to be considered in the balance include the length of the requested 
delay; whether other continuances have been requested and granted; the balanced convenience or 
inconvenience to the litigants, witnesses, counsel, and the court; whether the requested delay is 
for legitimate reasons, or whether it is dilatory, purposeful, or contrived; whether the defendant 
contributed to the circumstance which gives rise to the request for a continuance; whether the 
defendant has other competent counsel prepared to try the case, including the consideration of 
whether the other counsel was retained as lead or associate counsel; whether denying the 
continuance will result in identifiable prejudice to defendant's case, and if so, whether this 
prejudice is of a material or substantial nature; the complexity of the case; and other relevant 
factors which may appear in the context of any particular case."  Id. at 538, quoting State v. 
Furguson, 198 N.J.Super. 395, 402 (App.Div.), certif.den. 101 N.J. 266 (1985). 

 



ALCOTEST 9510 PARAMETER REPORT

Equipment
Serial No.: ARMK-0167
Firmware: 8326739 1.5
WinCE application: 8326738 2.9

Configuration: 8326737 3.10

12/04/2023
11:26:43

Date:
Time:

Parameter
min. blow time

min. breath volume for females of age 60+
min. breath volume for all other

min. blow flow

plateau detection limit
plateau detection start conc.

neg. flow detection (part. vacuum)
neg. flow detection sensitivy

cal. gas abort volume

result-to-zero limit
ambient air check limit

5.0 S

1.2 L

1,5 L

4.5 L/min
4 %

70 microgram/L

10.0 hPa
10

0.4

0.0050

0.0049

L

%BAC

%BAC

interference det. d-criterion limit abs.
interference det. d-criterion limit rel.

interference det. t-criterion limit abs.
interference det. t-criterion limit rel.

38 microgram/L
10.0 %
8

2.1
microgram/L
%

IR CO2 offset
IR H20 offset
EC H20 offset

10

4

이

microgram/L
microgram/L
microgram/L

Value-based EC aging comp. on/off (1/0)
Time-based EC aging comp. on/off (1/0)
Time-based EC aging comp. per month

Time-based EC aging comp. maximum

0

1

0.2 %
3.0 %

EC fatigue comp. max. sum

EC fatigue comp. factor
EC fatigue comp. minutes

15000
50

180

mouth alc. mark limit

mouth alc. lower limit

mouth alc. slope
mouth alc. zero limit

500

30
6

50

mouth alc. max. neg. sum 6

mouth alc. max. 2nd derivative 35
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8326739 1.5 Config.:

ALCOTEST 9510 CERTIFICATION REPORT - WET ADJUST (PART  I)
Brick Township

Equipment
Inst. Model No.:
Firmware:

ALCOTEST 9510 Serial No.:

Wet Adjust Record
Wet Adjust File No.: 29

ARMK-0167
8326737 3.10 WinCE: 8326738 2.9

Wet Adjust Date: 12/04/2023 Wet Adjust No.: 1
Wet Adjust Time: 12:27:35

Concentration: 0.100%

Adjusting Unit: X-Cal 2000 Adj. Unit Ser. No.: ARND-0005 Adj. Unit Exp.: 03/15/2024
Solution Lot No.: 22240 Soln. Bottle No.: 1003 Adjust Soln. Exp.: 07/05/2024

Preadjust Simulator Temp.:
Postadjust Simulator Temp.:

34.00 degree C

34.01 degree C

Result

Procedure completed successfully.

Coordinator
Last Name: LUTZ - First Name: DENNIS MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and
procedures established by the NJSP Office of Forensic Sciences.

Signed:

TrIast 7045

Date: 12/04/2023 ID: 5
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Equipment

ALCOTEST 9510 CERTIFICATION REPORT - DRY ADJUST (PART II)
Brick Township

Inst. Model No.:
Firmware:

Dry Adjust Record
Dry Adjust File No.: 30

Concentration:

ALCOTEST 9510 Serial No.:

8326739 1.5 Config.:

ARMK-0167

8326737 3.10 WinCE: 8326738 2.9

Dry Adjust Date:
Dry Adjust Time:

12/04/2023
12:40:39

Dry Adjust No.: 1

0.100%
Dry Gas Lot No.: 302-402448281 Adjust Gas Exp.: 05/19/2025

Barom. Model No.: Mensor CPG2300

Pre-adjust Amb. Pressure:

Barom. Serial No.: 41001273

1006 hPa
Barom. Cert. Exp.:03/22/2024

Post-adjust Amb. Pressure: 1008 hPa

Result

Procedure completed successfully.

Coordinator
Last Name: LUTZ- First Name: DENNIS MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and
procedures established by the NJSP Office of Forensic Sciences.

TrI Dent  J05

Signed: Date: 12/04/2023 ID: 5
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ALCOTEST 9510 Serial No.:

8326739 1.5 Config.:

Lin. Date:

Equipment

ALCOTEST 9510 CERTIFICATION REPORT -LINEARITY (PART IП)
Brick Township

Inst. Model No.:
Firmware:

Linearity Record
Linearity File No.: 31

ARMK-0167

8326737 3.10 WinCE: 8326738 2.9

12/04/2023 Lin. No.: 1

0.040% Dry Gas Lot No.: 302-402488140 Adjust. Gas Exp.: 07/15/2025

0.080% Dry Gas Lot No.: 1474760 Adjust. Gas Exp.: 04/03/2024

0.160% Dry Gas Lot No.: 302-402486003 Adjust. Gas Exp.: 07/12/2025

0.300% Dry Gas Lot No.: 1495468 Adjust. Gas Exp.: 05/14/2024

Data Summary
Function Result Time Barometric Comment(s)

%BAC hh:mm:ss Pres. [hPal or Status Code

Ambient Air Blank 0.000 12:44:15 *TEST PASSED*

Control .04 Test 1 ЕС 0.038 12:44:51 1008 *TEST PASSED*
Control.04 Test 1 IR 0.038 12:44:51 1008 *TEST PASSED*

Ambient Air Blank 0.000 12:45:48 *TEST PASSED*
Control.04 Test 2 EC 0.039 12:46:01 1008 *TEST PASSED*

Control.04 Test 2 IR 0.039 12:46:01 1008 *TEST PASSED*
Ambient Air Blank 0.000 12:47:15 *TEST PASSED*

Control.08 Test 3 EC 0.076 12:47:48 1009 *TEST PASSED*
Control.08 Test 3 IR 0.078 12:47:48 1009 *TEST PASSED*

Ambient Air Blank 0.000 12:48:50 *TEST PASSED*

Control.08 Test 4 EC 0.078 12:49:02 1008 *TEST PASSED*
Control .08 Test 4 IR 0.079 12:49:02 1008 *TEST PASSED*

Ambient Air Blank 0.000 12:50:23 *TEST PASSED* ☑

Control.16 Test 5 EC 0.156 12:50:56 1008 *TEST PASSED*

Control.16 Test 5 IR 0.159 12:50:56 1008 *TEST PASSED*

Ambient Air Blank 0.000 12:52:03 *TEST PASSED*

Control.16 Test 6 EC 0.159 12:52:15 1008 *TEST PASSED*

Control.16 Test 6 IR 0.161 12:52:15 1008 *TEST PASSED*

Ambient Air Blank 0.000 13:00:24
Control.30 Test 7 EC
Control.30 Test 7 IR

0.297 13:01:02 1008

*TEST PASSED*

*TEST PASSED*
0.300 13:01:02 1008

Ambient Air Blank 0.000 13:02:23

*TEST PASSED*

*TEST PASSED*
Control .30 Test 8 EC 0.304 13:02:39 1008 *TEST PASSED*
Control.30 Test 8 IR 0.304 13:02:39 1008 *TEST PASSED*

Ambient Air Blank 0.000 13:03:04 *TEST PASSED*

Result

All tests within acceptable tolerance.

Coordinator
Last Name: LUTZ- First Name: DENNIS MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and
procedures established by the NJSP Office of Forensic Sciences.

Signed:

TrIt 7015

Date: 12/04/2023 ID: 5
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ALCOTEST 9510 CYLINDER INSTALLATION REPORT -INLET 1
Brick Township

SERIAL NUMBER: ARMK-0167

Equipment
Inst. Model No.:
Firmware: 8326739 1.5

Cyl1 Install File No.: 32

ALCOTEST 9510 Seriai No.: ARMK-0167

Config.: 8326737 3.10 WinCE: 8326738 2.9

Cyl1 Install Date: 12/04/2023 Cyl1 Install No.: 1

Control Tests (0.100%)
Installation Inlet: #1 (Upper) Post test active Cyl.: #1 (Upper)
Dry Gas Lot No.: 302-402755079 Dry Gas Lot Exp.: 05/31/2026

Data Summary
Function Result Time Barometric Comment(s)

%BAC hh:mm:ss Pres. [hPa] or Status Code

Ambient Air Blank 0.000 13:25:23 *TEST PASSED*

Control Test 1 1007 *TEST PASSED*
EC Result 0.097 13:26:11 *TEST PASSED*

IR Result 0.100 13:26:11 *TEST PASSED*

Ambient Air Blank 0.000 *TEST PASSED*

Control Test 2 1007 *TEST PASSED*
EC Result 0.099 13:27:41 *TEST PASSED*

IR Result 0.100 13:27:41 *TEST PASSED*
Ambient Air Blank 0.000 13:28:47 *TEST PASSED*
Controi Test 3 1007 *TEST PASSED*

EC Result 0.099 13:29:11 *TEST PASSED*

IR Result 0.101 13:29:11 *TEST PASSED*
Ambient Air Blank 0.000 13:29:36 *TEST PASSED*

Result

All tests within acceptable tolerance.

Coordinator
Last Name: Lutz - First Name: Dennis MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and
procedures established by the NJSP Office of Forensic Sciences.

TrF Best y045

Signed: Date: 12/04/2023 ID: 5

Page 1 of 1
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Equipment

ALCOTEST 9510 CYLINDER INSTALLATION REPORT - INLET 2
Brick Township

SERIAL NUMBER: ARMK-0167

Inst. Model No.: ALCOTEST 9510 Serial No.: ARMK-0167

Firmware: 8326739 1.5 Config.: 8326737 3.10 WinCE: 8326738 2.9

Cyl2 Install File No.: 33 Cyl2 Install Date: 12/04/2023 Cyl2 Install No.: 1

Control Tests (0.100%)
Installation Inlet: #2 (Lower) Post test active Cyl.: #1 (Upper)

Dry Gas Lot No.: 302-402758915 Dry Gas Lot Exp.: 06/05/2026

Data Summary
Function Result Time Barometric Comment(s)

%BAC hh:mm:ss Pres. [hPal or Status Code

Ambient Air Blank 0.000 13:33:57 *TEST PASSED*

Control Test 1 1007 *TEST PASSED*

EC Result 0.098 13:34:43 *TEST PASSED*

IR Result 0.101 13:34:43 *TEST PASSED*

Ambient Air Blank 0.000 13:35:49 *TEST PASSED*

Control Test 2

EC Result

IR Result

1007 *TEST PASSED*
0.100 13:36:13 *TEST PASSED*

0.102 13:36:13 *TEST PASSED*

Ambient Air Blank 0.000 13:37:20 *TEST PASSED*
Control Test 3

EC Result

IR Result

1007 *TEST PASSED*

0.100 13:37:44 *TEST PASSED*

0.102 13:37:44 *TEST PASSED*

Ambient Air Blank 0.000 13:38:09 *TEST PASSED*

Result

All tests within acceptable tolerance.

Coordinator
Last Name: Lutz - First Name: Dennis MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and

procedures established by the NJSP Office of Forensic Sciences.

Tir Dest 7045

Signed: Date: 12/04/2023 ID: 5

Page 1 of 1



PHILIP D. MURPHY

Governor

SHEILA Y. OLIVER
Lt. Governor

O THIE STATE OF

State of New Jersep
OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF LAW AND PUBLIC SAFETY

DIVISION OF STATE POLICE
POST OFFICE BOX 7068

WEST TRENTON, NJ U8628-0068

(609) 882-2000

MATTHEW J, PLATKIN

Adting Allorney General

COLONEL PATRICK J. CALLAHAN

Superintendem

CERTIFICATION OF ANALYSIS

0.100 PERCENT BREATH ALCOHOL SIMULATOR SOLUTION

АССЕРTANCE SPECIFICATIONS FOR BREATH ALCOHOL SIMULATOR SOLUTION: Ethyl alcohol

concentration within, but not exceeding, the range of 0.1174 to 0.1246 grams per 100 milliliters of  solution.

MANUFACTURER: Draeger, Inc. ANALYSIS DATЕ: 07/21/2022

BREATH ALCOHOL SIMULATOR SOLUTION LOT NUMBER: 22240

Representative samples of  the above-referenced Lot Number were tested by Gas Chromatography and found to have

a mean ethyl alcohol concentration range of 0.1205 to 0.1219 grams per 100 milliliters of solution.

This lot of breath alcohol simulator solution may be utilized as a known traceable standard for the purpose of

conducting periodic tests, pursuant to N.J.A.C. 13:51-4.3, of approved breath test instruments (N.J.A.C. 13:51-3.5)
utílized by law enforcement agencies in this State. The manufacturer's expiration date for this lot of breath alcohol
simulator solution is July 05, 2024.

As OFS Director for the Division of State Police, I hereby certify and attest that the tests and results documented in

this Certificate of Analysis were performed at the Office of Forensic Sciences of the Division of State Police on

properly functioning and calibrated instruments and equipment. All procedures utilized are accurate, objective, and
performed on a routine basis by personnel within the Office of Forensic Sciences, in accordance with their
professional duties and responsibilities.

Mnhace enredy
Michael Kennedy
OFS Director

NJSP Office of Forensic Sciences

semer p tni milgtsld bedar netis 2f dey of J 202

toE

Notary

KAREN E. STAHL

NOTARY PUBIJC OF NEW JERSEY
Commlasion # 60110822

My Comnission Expires 8/13/2024
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einitokon0914

"An Internatlonally Accredited Agency"
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CERTIFICATE OF ANALYSIS

EBS- ETHANOL BREATH STANDARD

NJSP DEPT OF LAW AND PUBLIC SAFETY

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer

ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2% whichever is greater.
CALGAZ LOT#: 302-402448281

ETHANOL IN NITROGEN

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS*

Sales order: 1111663404

Date: July 05, 2022

Product Expiratlon: May 19, 2025

PPM (BrAC)

260.5PPM (0.100)
BAL

PPM (BrAC)

263.2 (0.101)

CYLINDER CONCENTRATION PPM

ND38434 260.4

* CERTIFICATION TRACEABLE TO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY

Preparatlon:

Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited company using NIST traceable
welghts and meets or exceeds the requirements of NIST Handbook 44.

Calibration test 283190, 283189, 283188, or 283192 dated 6th January 2022 applies

Analytical:

Analytical Instruments Calibrated Using NMI Traceable Standards.

Certification Numbers: ND38434-20211028, A679, A650, ND38462-20211027, ND18363-20211104,
ND50144-20201218

No effecting environmental conditions during analysis.

*NMI is recognized by NiST through the Mutual Recognitlon Agreement (CIPM MRA).

CALGAZ calibration devices were found to mest all appiicable requirements of the Nafional Highway Traffic Safety Administration Model
Specificatlons for calibrating units for breath alcohol testers.

Manufactured Date: May 19, 2022

APPROVED BY: Itaer Klitochoh
"We cerlify that all the cylinders for the Lot  numbers (dentified herin are manufaclured and (ested within  the requirements of  CFR 49 part 178.85 and thal physical

and chemicel test reports ars on file and coples will be furnished upon request,"

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410) 228-6400 Fax: (410) 228-4251

:



CERTIFICATE OF ANALYSIS

EBS-ETHANOL BREATH STANDARD

DRAEGER MEDICAL SYSTEMS INC.;

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer
ANALYTICAL ACCURACY: +/-0.002 BrАС or +/-2% whichever is greater.

CALGAZ LOT#: 302-402755079

ETHANOL IN NITROGEN

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS

Sales order: 1121656187

Date: June 30, 2023 :

Product Expiration: May 31, 2026

PPM (BYAC)

260.5PPM (0.100)
BAL

PPM (BrAC)

:

262.5 (0.101)

CYLINDER CONCENTRATION PPM 1

ND38424 260.7

CERTIFICATION TRACEABLE TO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY

Preparation:

Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited company using NIST traceable
weights and meets or exceeds the requirements of NIST Handbook 44.

Traceable certificate numbers 3445312 and 3398673.

Analytical:
Analytical Instruments Callbrated Using NMI Traceable Standards.
Certification Numbers: A679-20190918, D049803-20220329

No effecting environmental conditions during analysis.

*NMI is recognized by NIST through the Mutual Recognition Agreement (CIPM MRA).
CALGAZ calibration devices were found to mect ail appilcable requtremenis of the National Highway Traffic Safety Administration Madel
Specifications for calibrating units for breath alcohol testers.

Manufactured Date: May 31, 2023

APPROVED BY

"We certify that all the cylinders for the Lot numbers Identiffed hem within theregahementsef CFR 49 part 178.65 and that physicat

and chemical test reports are on file and copies will be furmished upon request."

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410) 228-6400 Fax: (410) 228-4251



CERTIFICATE OF ANALYSIS

EBS-ETHANOL BREATH STANDARD

DRAEGER MEDICAL SYSTEMS INC.;

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer

ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2% whichever is greater.

CALGAZ LOT#: 302-402758915

ETHANOL IN NITROGEN

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS*

Sales order: 1121656187

Date: June 30, 2023

Product Expiration: June 05, 2026

PPM (BrAC)

260.5PPM (0.100)
BAL

PPM (BrAC)

264.7 (0.102)

CYLİNDER CONCENTRATION PPM

ND38424 260.7

*CERTIFICATION TRACEABLETO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY

Preparation:
Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited company using NIST traceable
weights and meets or exceeds the requirements of NIST Handbook 44.

Traceable certificate numbers 3445312 and 3398673.

Analytical:
Analytical Instruments Calibrated Using NMI Traceable Standards,
Certification Numbers: A679-20190918, D049803-20220329

No effecting environmental conditions during analysis.

*NMI is recognized by NIST through the Mutual Recognition Agreement (CIPM MRA.
CALGAZ calibration devices were found to meet all appilcable requirements of the National Highway Traffie Safety Administration Model
Specifications for calibrating unlls for breath aloohoi testers.

Manufactured Date: June 05, 2023

"We cerlily that all the cylinders for the Lot numbers Identifled herin are manufactured and tested within the requirements of CFR 49 part 178.85 and  that physical
and cheniical test reporls are on file and coples will be furnished upon request."

CALGAZ, a dívision of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410) 228-6400 Fax: (410) 228-4251

:

:



CERTIFICATE OF ANALYSIS

EBS - ETHANOL BREATH STANDARD

DRAEGER MEDICAL SYSTEMS INC.

Sales order: 1111918174

Date: July 27, 2022

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer

ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2% whichever is greater.
CALGAZ LOT#: 302-402488140

ETHANOL IN NITROGEN

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS*

Product Expiration: July 15, 2025

PPM (BrAC)

104,2PPM (0.040)
BAL

PPM (BrAC)

107.1 (0.041)

CYLINDER CONCENTRATION PPM

ND38434 260.4

* CERTIFICATION TRACEABLE TO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY
Preparation:
Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited company using NIST traceable
weights and meets or exceeds the requirements of NIST Handbook 44.

Calibration test 283192, dated 6th January 2022 or calibration test 292029, 292030 or 292031, dated 26th March 2022
applies

Analytical:

Analylical Instruments Calibrated Using NMI Traceable Standards.

Certification Numbers: ND38434-20211028, A679, A650, ND38462-20211027, ND18363-20211104,
ND50144-20201218

No effecting environmental conditions during analysis.
*NMI Is recognized by NIST through the Motual Recognition Agreement (CIPM MRA).

CALGAZ calibration devices were found to meet all appiicable requirements of the National Highway Traffic Salety Administraion Model
Specilications for calibrating unils for breath alcohol testers.

Manufactured Dale: July 15, 2022

APPROVED BY:

"We certily that all the cylinders for the Lot numbers ldentilled herin are manufaclured and tested wlihin the requlrements of CFR 49 part 178.65 and that physical
and chemical test reports are on file and coples will be furnished upon request"

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410) 228-6400 Fax: (410) 228-4251



DRYGAZ"
CALGAZ

CERTIFICATE OF ANALYSIS

EBS-ETHANOL BREATH STANDARD

INVOICE#: 21121898
PO: DS44302345493

COST. ITEM #: 4401020
DATE: Apr. 14, 2021

DRAEGER INC HOUSTON

7256 SOUTH SAM HOUSTON W PKWY

HOUSTON, TX 77085

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer

ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2% whichever is greater.
CALGAZ LOT#: 1474760

ETHANOL IN NITROGEN

COMPONENT

PRODUCT EXPIRATION: Apr. 03, 2024

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS*

PPM (BrAC }

208.4

BAL

(0.0801

PPM ( BrAC

211.0 (0.081)

CYLINDER CONCENTRATION PPM

ND50144 260.6

* CERTIFICATION TRACEABLE TO National Metrology Institute Traceable Standards.

TRACEABILITY

Preparation:

Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited
company using NIST traceable weights and meets or exoeeds the requirements of
NIST Handbook 44.

Calibration test 121088, 121097, 121091, or 121100 dated, 18th January 2019 applies.

Analytical:
Analytical Instruments Calibrated Using NMI Traceable Standards.
Certification Numbers: ND50144-20201218, A679, ND18363-20191203,

No affecting environmental conditions during analysis.

A650

*NMI is recognizad by NIST through the Mutual Recognition Agreement (CIPM MRA).
CALGAZ calibration devices were found to mast all appiioable zequirements of the National Highway
Traffio Safety Administration Model Speoifioations for calibrating units for breath alcchol tastera.

MANUFACTURED DATE: Apr. 03, 2021 CALGAZ CYLINDER SIZE: 6DM

ovr Aitchal"
APPROVED BY:

certify cify that all the cylinders for the Lot numbers identified herein are manufactored and tested within tho requiremonts
of CER 49 part 178.65 and that phyaical and chemical test reports are on fiis and copies will be furnished opon request,"

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149
Phone: (410)228-6400 Fax: (410)228-4251



CERTIFICATE OF ANALYSIS

EBS -ETHANOL BREATH STANDARD

NJSP

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer
ANALYTICAL ACCURACY: +/-0,002 ВrAC or +/-2% whichever is greater.
CALGAZ LOT#: 302-402486003

ETHANOL IN NITROGEN

Sales order: 1111788955

Date: July 14, 2022

Product Expiration: July 12, 2025

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

PPM (BrAC)

416.8PPM (0.160)
BAL

PPM (BrAC)

418.2 (0.161)

REFERENCE STANDARD CYLINDER CONCENTRATION PPM

N.M.I. TRACEABLE STANDARDS* ND38434 260.4

CERTIFICATION TRACEABLE TO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY

Preparation:

Gas mixtures manufactured with balances calibrated by an 1SO 17025 accredited company using NIST traceable
weights and meets or exceeds the requirements of NIST Handbook 44.

Calibration test 283192, dated 6th January 2022 or callbration test 292029, 292030 or 292031, dated 26th March 2022

applies

Analytical:
Analytical Instruments Calibrated Using NMI Traceable Standards.
Certification Numbers: ND38434-20211028, A679, A650, ND38462-20211027, ND18363-20211104,

ND50144-20201218

Na effecting environmental conditions during analysis,

*NMI Is recagnized by NIST through the Mutual Recognition Agreement (CIPM MRA).

CALGAZ calibration devices werewere found to meet all applicable requirements of the National Highway Traffic Safety Administration Mode!
Specifications for callbrating units for breath alcohol testers,

Manufactured Dale: July 12, 2022

APPROVED BY:
h

"We certify that ail the cylinders for the Lot numbers Ideniißed herin are manufaclured and (esied within the requlrements of CFR 49 part 178.65 and that phyalcal
and chemicai test reporis are on fille and copies will be fumished upon request."

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410) 228-6400 Fax: (410) 228-4251



DRAEGER INC HOUSTON

HOUSTON, TX 77085

CERTIFICATE OF ANALYSIS

EBS - ETHANOL BREATH STANDARD

REF#: 21775602

DOC#: US44302405855

CUST. ITEM #: 4401041

DATE: Jun. 23, 2021

whichever is greater.

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer
ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2%
CALGAZ LOT#: 1495468

ETHANOL IN NITROGEN

COMPONENT

ETHANOL

NITROGEN

REFERENCE STANDARD

N.M.I. TRACEABLE STANDARDS*

PRODUCT EXPIRATION: May. 14, 2024

PPM (BrAC

781.5 (0.300)
BAL

CYLINDER CONCENTRATION PPM :

ND50144 260.6

* Certification traceability is recognized by NIST through the CIPM MRA.

TRACEABILITY

Preparation:

Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited
company using NIST traceable weights and meets or exceeds the requirements of
NIST Handbook 44.

Calibration test 219908, 219911, 219909, or 219926 dated, 6th January 2021 applies.

Analytical:

Analytical Instruments Calibrated Using NMI Traceable Standards.
Certification Numbers: ND50144-20201218, A679, ND18363-20191203, A650

No affecting environmental conditions during analysis.

*NMI is recognized by NIST through the Mutual Recognition Agreement (CIPM MRA).

CALGAZ calibration devices were found to meet all applicable xequirements of the National Highway
Traffic Safety Administration Model Specifications for calibrating units for breath alcohol testers.

MANUFACTURED DATE: May, 14, 2021 CALGAZ CYLINDER SIZE: 6D

APPROVED BY:

"We certify ify that all the cylinders for the Lot numbers identified hérein are manufactured and tested within the requirementa
of CFR 49 part 178,65 and that physical and chemical test reports are on file and copies will be furnished upon request."

CALGAZ, a division of Airgas USA LLC
821 Chesapeake Drive, Cambridge, MD 21613-0149

Phone: (410)228-6400 Fax: (410)228-4251



Dräger
Alcotest 9510

CERTIFICATE OF ACCURACY

This is to certify that the Alcotest 9510 has been tested for accuracy and found to be in compliance

with the National Highway Traffic Safety Administration Standard for evidential breath testing devices.

The Alcotest 9510 is compliant as a "mobile" and "nonmobile" EBT with 49 FR 48854, 49 FR 48864,

and 58 FR 48705. The manufacturer recommends accuracy verification of this instrument within

12 months'of the calibration date below, or sooner, according to your state's specifications.

Certification Date: Serial Number:

10/05/2023 ARMK-0167

Draeger, Inc. P MB
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Subject
Last Name:
D.O.B.:

C# 13398-24

ALCOHOL INFLUENCE REPORT FORM, ALCOTEST 9510
Brick Township

Sequential File No.: 63

Department Case No.: 13598-24

First Name: Ml:

Age: Gender. MALE Ht: 5 ft. 6 in.

Issuing State: NJ

First Name: ERIK

Arrest Date: 02/17/2024 Arrest Time: 21:20

Driver License Number:

Arresting Officer
Last Name: TALTY.

Badge No.: 303
Municipal Code/Arrest Location: 1506

Equipment
Location: Brick Township

Inst. Model No.: ALCOTEST 9510 Serial No.: ARMK-0167

Firmware: 8326739 1.5 Config.: 8326737 3.10 WinCE: 8326738 2.9
Sequential File No.: 63 File Date: 02/17/2024
Linearity File No.: 31 Lin. Date: 12/04/2023 Lin. No.: 1

Active Dry Gas Cyl.: #1 (Upper) Lot #: 302-402755079 Exp. Date: 05/31/2026 Conc.: 0.100

Breath Test Information Date of Test: 02/17/2024
Function Result Time Volume Duration Barom. Status

%BAC hh:mm:ss (L) Sec. (s) Pres. (hPa)

Ambient Air Blank 0.000 22:20:47
Control Test 1 22-21.22 : 1014 *TEST PASSED*
EC Result 0.099

IR Result 0.101
Ambient Air Blank 0.000 22:22:08

Amblent Air Blank 0,000 22:22:56

Breath Sample 1, 1st attempt 22:23:27 1.1 8.5 MIN VOL NOT ACHIEVED
Ambient Air Blank 0.000 22:23:49

Breath Sampie 1 22:24:55 1.5 9.9 *TEST PASSED*
EC Result 0.259

IR Result 0.257

Ambient Air Blank 0.000 22:25:46

Ambient Air Blank 0.000 22:28:41
Breath Sample 2 22:29:30 1.6 12.3 *TEST PASSED*
EC Result
IR Result

0.295

0.290

Ambient Air Blank 0.000 22:30:23

Page 1 of 2



ALCOHOL INFLUENCE REPORT FORM, ALCOTEST 9510
Brick Township

Sequential File No.: 63

Department Case No.: 13598-24
Subject Last Name: PAGLIUCA-

C# 13598-24

Breath Test Information (continued) Date of Test: 02/17/2024

Function Result Time Volume Duration Temp. Status

%BAC hh:mm (L) Sec. (s) Sim.(°C)

Ambient Air Blank 0.000 22:33:33

Breath Sample 3 22:34:22 1.7 10.6 *TEST PASSED*

EC Result 0.273
IR Result 0.269

Ambient Air Blank 0.000 22:35:14

Control Test 2 22:36:41 1014 *TEST PASSED*

EC Result 0.101

IR Result 0.100
Ambient Air Blank 0.000 22:37:30

REPORTED BREATH TEST RESULT: 0.274 %ВАС

Breath Test Operator
Last Name: Caulfield-

Agency: 1506
First Name: Thomas

Badge No.: 235

S

Signature:

Page 2 of 2

Date: 02/17/2024
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RFebruary 27, 2026

 
 
Donna Kondas 
431 Gambocz Court 
Monmouth Junction, NJ 08852 
 

Re:  Notice Regarding Your Refusal Charge Associated with the Alcotest 9510 Instrument  
Dept. Case Number:  I2025009028 

 
Dear Donna Kondas,  
 
Court records indicate that you were issued a motor vehicle ticket for refusal after providing or attempting to 
provide breath samples on an Alcotest 9510 breath testing instrument. These instruments require a minimum 
volume of breath in order to be considered an acceptable sample. A firmware update is pending to correct the 
minimum volume required for females ages 60 years and over from 1.5 liters to 1.2 liters.   
 
This letter is to inform you that two or more of your breath sample attempts, or a breath sample attempt in 
combination with an accepted sample, met the minimum volume criteria for a valid breath sample for females 
ages 60 and over but returned an error message of “minimum volume not achieved.” If this was the only basis for 
your refusal charge, prosecutors may not be able to move forward with the charge of refusal. However, any other 
tickets or charges issued in this case may proceed.   
 
Therefore, if your matter is still pending in court, you should consult with your attorney or seek the assistance of a 
municipal public defender to determine what impact this update has on your case. If you have already entered a 
guilty plea, you may consult with your attorney or seek the assistance of a municipal public defender to determine 
whether you should take any action to request any relief from the court.  
      

Very truly yours, 
 
 

      Prosecution Supervision Bureau  
The Division of Criminal Justice  

 
c:  Lisa Bacigalup Pedulla, Esq. 
    Jennifer Burgess, Municipal Prosecutor 
    Danielle Tanzi, Court Administrator  
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To:  All County Prosecutors 
  All Municipal Prosecutors  
   
From:  Theresa Hilton, Director, Division of Criminal Justice  
 
Date:  December 30, 2025 
 
Subject: Guidance on Prosecutions with Alcotest 9510 Instruments 
 

The following instructions apply to all prosecutions utilizing the Alcotest 9510 breath-
testing instrument to determine an individual’s blood alcohol content (“BAC”).  
 

Previously Stayed Cases 
 

Pursuant to the Supreme Court’s Order, dated December 19, 2025, the limited stay of 
9510 DWI matters is lifted, and all matters should proceed in the normal course, including 
prosecutions relying on Alcotest 9510 readings.  

 
      The Law Remains Unchanged 
 

The Supreme Court dismissed the reliability challenge to the Alcotest 9510 presented 
in State v. Cunningham after defendant moved to withdraw her motion for a reliability hearing, 
and no other defendant or amici was willing to serve as the named party in the case. 
Therefore, prosecutors should continue to rely on prior precedent, including State v. Chun, 
194 N.J. 54 (2008) (upholding established principles of breath testing generally, and the 
reliability of the Alcotest 7110 specifically), and State v. Olenowski, 253 N.J. 133 (2023) 
(clarifying legal framework for challenges to reliability of novel scientific evidence in the 
criminal context). 

 
Prosecutors seeking to admit breath-testing results from an Alcotest 9510 system 

should proceed in the normal manner, establishing that: (1) the instrument was in proper 
working order at the time of the test; (2) that the operator was certified; and (3) that the test 



 
 

2 

was administered according to official procedure. Chun, 194 N.J. at 54 (citing Romano v. 
Kimmelman, 96 N.J. 66, 81 (1984)). The State shall offer into evidence the most recent 
certification report prior to a defendant’s test, including control tests, linearity tests, the 
parameter report, wet and dry adjust, cylinder installation reports, all certificates of analysis 
for the simulator solution, simulator, dry gas, and barometer, the instrument certificate of 
accuracy, and the credentials of the coordinator who performed the certification. See Chun, 
194 N.J. at 154. 

 
      Future Reliability Challenges 
 

The upgrade from the Alcotest 7110 to the Alcotest 9510 does not change the 
Supreme Court’s historic acceptance of breath testing as a reliable means of determining an 
individual’s blood alcohol content. Despite that fact, defendant Cunningham and amici initially 
sought to challenge the reliability of the Alcotest 9510 instrument specifically; however, the 
matter was dismissed before any challenges specific to the instrument were heard. If there 
are future Daubert-Olenowski challenges to the reliability of the Alcotest 9510 specifically, the 
State will continue to seek to consolidate those challenges to be heard at a Statewide level.   

 
Accordingly, any prosecutor handling a DWI matter in which the defendant files a 

Daubert-Olenowski motion, or is informed that such a motion will be forthcoming, must 
immediately communicate that fact to their County Prosecutors Office Municipal Prosecutor 
Liaison, who is to then notify the Division of Criminal Justice. 

 
Prosecutors should also inform their court that the challenge will be forwarded to the 

Division of Criminal Justice for review and consideration for a motion for direct certification. It 
is possible that such defendants may become named defendants in a reliability hearing 
before the Supreme Court and likely a Special Adjudicator. In order to prevent undue delay or 
inefficiency, prosecutors should advise defendants pursuing such motions that the Supreme 
Court in Cunningham repeatedly held that the defense was responsible for its own litigation 
expenses, including the cost of any defense expert witnesses the defense believed necessary 
to support its motion. 
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To:  All County Prosecutors 
  All Municipal Prosecutors 
  All Chief Law Enforcement Officers  
   
From:  Theresa Hilton, Director, Division of Criminal Justice  
 
Date:  February 25, 2026 
 
Subject: Interim Guidance Regarding Discovery Requests for Alcotest 9510 Cases 
 

In light of the Supreme Court’s dismissal of State v. Cunningham following the 
defendant’s withdrawal of her motion for a scientific reliability hearing, the Court also lifted 
the limited stay that had been in place during the pendency of those proceedings. As the 
Court’s Order specifically permits prosecutions relying on Alcotest 9510 breath test readings 
to proceed, the following instructions apply to all prosecutions utilizing the Alcotest 9510 
breath-testing instrument to determine an individual’s blood alcohol content (“BAC”).  
 
 Data Downloads 
 

Consistent with State v. Chun, 194 N.J. 54, 90 (2008), and as was done for the Alcotest 
7110, the Alcotest 9510 program will include a centralized database providing defendants 
with paid access “to centrally collected and maintained data on their own cases, as well as to 
the compiled scientific data on matters involving others that has been redacted to shield the 
personal information related to those other individuals as appropriate.” As with the 
development and implementation of the Alcotest 7110 database, the Alcotest 9510 database 
is still in development and is not yet available for public access. Accordingly, until a public, 
statewide database is established, all discovery requests related to 9510 data downloads 
shall be made to and provided through the assigned prosecutor at no charge on an interim 
basis, and the following procedures shall apply:  
 

• Law enforcement agencies: Any law enforcement agency receiving a discovery 
request relating to Alcotest 9510 data downloads must immediately forward 
that request to the appropriate municipal or county prosecutor.  
 



 

2 
 

• Prosecutors: All prosecutors receiving a discovery request relating to data 
downloads for a 9510 case must submit a request on official office letterhead1 
to the Office of Forensic Sciences via email at OFSAlcotest@njsp.gov specifying: 

 
1. The town in which the breath test was conducted. 

 
2. The type of data being requested, with additional details as follows:  

 
 For data downloads specific to a defendant’s breath test result, 

the request must include: 
• The defendant’s Alcohol Influence Report (AIR). If an AIR 

is not available at the time of the request, the request 
must include, at a minimum: 

o The defendant’s name and date of birth; and   
o The date of the breath test.  

 
 For data downloads related to activity on the defendant’s 

particular Alcotest 9510 instrument, the request must include: 
• The serial number of the 9510 instrument; 
• The type of data requested from that instrument 

(i.e., breath test results, certification records); and 
• The time frame requested.2 

 
3. The due date of the request 

 If the court has issued an order or otherwise specified a 
particular due date, the date must be noted in the subject line of 
the email request and any court orders must be attached to the 
email.  

 All other requests will be addressed in the order in which they are 
received.  

 
Properly submitted requests will be processed and all requested data will be provided 

to the requesting prosecutor via email. Prosecutors are reminded that in the event of a 
discovery dispute, the court may order a party to permit the discovery of materials not 
previously disclosed, may grant a continuance or delay, prohibit the party from introducing 
into evidence the material not disclosed, or may enter such other order as the court deems 
appropriate. See R. 7:7-7(j); R. 3:13-3(f); see also State v. Robertson, 438 N.J. Super. 47, 54 
(App. Div. 2014) (rejecting defendant’s request for specific data downloads and finding that 
neither Chun nor established principles of discovery compelled exclusion of the Alcotest 
results).  
 
                                                           
1 Where possible, municipal prosecutor or County Prosecutor’s Office letterhead should be used. In the 
alternative, a municipal prosecutor may use their law office letterhead but must specify the municipality for which 
the request is made. 
2 See, e.g., State v. Maricic, 417 N.J. Super. 280, 282 (App. Div. 2010) (granting defendant’s request for 
discovery of Alcotest results from the date of the instrument’s last calibration until the defendant’s breath tests); 
see also, State v. Ford, 240 N.J. Super. 44, 51-52 (App. Div. 1990) (finding that requiring routine production of 
the entire repair record for the instrument, or similar documents, without appropriate time limitations would be 
unreasonable). 

mailto:OFSAlcotest@njsp.gov
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Foundational Documents3

 
Consistent with the Supreme Court’s findings in Chun, the following foundational 

documents from the relevant instrument’s most recent certification shall be provided in 
discovery for all DWI cases in which an Alcotest 9510 was utilized: 

 
1. Alcotest 9510 Parameter Report 
2. Alcotest 9510 Certification Report – Wet Adjust (Part I) 
3. Alcotest 9510 Certification Report – Dry Adjust (Part II) 
4. Alcotest 9510 Certification Report – Linearity (Part III) 
5. Alcotest 9510 Cylinder Installation Report – Inlet 1 
6. Alcotest 9510 Cylinder Installation Report – Inlet 2 
7. Certificate of Analysis for the 0.10 percent simulator solution used in the Wet Adjust 
8. Certificate of Calibration for the Alcotest X-Cal 2000 Simulator 
9. Certificate of Calibration for the Portable Barometer  
10. Certificate of Analysis for the 0.10 percent dry gas used in the Dry Adjust 
11. Certificate of Analysis for the 0.10 percent dry gas installed in Inlet 1 
12. Certificate of Analysis for the 0.10 percent dry gas installed in Inlet 2 
13. Certificates of Analysis for 0.04, 0.08, 0.16, and 0.30 percent dry gases used in Linearity 
14.  Draeger Certificate of Accuracy for the Alcotest 9510 Instrument  
15.  Credentials of the Breath Test Coordinator who performed the certification 
 

Consistent with the Supreme Court’s findings in Chun, in which the Court found no 
reason to require that all of the foundational documents be made a part of the record 
routinely, the following subset of core foundational documents shall be entered into evidence 
to demonstrate the good working order of the instrument at the time of the test: 
 

1. The most recent certification report prior to the defendant’s test, including: 
 Wet Adjust (Part I) 
 Dry Adjust (Part II) 
 Linearity (Part III) 
 The credentials of the Coordinator who performed the certification 

2. The Cylinder Installation Report from the cylinder (Inlet 1 or 2) used for the control 
tests during the defendant’s breath test.4

3. Certificate of Analysis of the 0.10 percent dry gas installed in the relevant cylinder 
(Inlet 1 or 2) used for the control tests during the defendant’s breath test.5 

 

                                                           
3 This Guidance is issued to clarify the previously-issued Guidance Memo dated December 30, 2025 and to 
specifically identify the foundational documents to be provided in discovery as well as the subset “core” 
foundational documents to be entered into evidence, consistent with the findings and principles set forth in 
Chun, 194 N.J. at 142-45, 153. See also, State v. Robertson, 438 N.J. Super. 47, 65-66 (App. Div. 2014) (citing 
Chun’s finding that the State is not required to introduce the non-core foundational documents into evidence in 
order to establish admissibility of breath test results). 
4 The cylinder used in the control tests is identified on the AIR as the Active Dry Gas Cylinder “#1 (Upper)” or “#2 
(Lower),” corresponding to Inlets 1 and 2, respectively. 
5 The Cylinder Installation Reports for Inlets 1 and 2 identify the dry gas by Lot Number. The same Lot Number 
is also displayed on the corresponding Certificate of Analysis. 
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Requests for discovery beyond these identified foundational documents “must be 
viewed in light of general principles governing discovery in municipal court, and the Chun 
Court’s observations regarding the relevance of certain documents.” Robertson, 438 N.J. 
Super. at 66. For example, in State v. Maricic, the Court granted the defendant’s request for 
repair logs or written documentation relating to repairs of the relevant instrument. 417 N.J. 
Super. at 282. Juxtaposed to Robertson, where the Court denied the defendant’s request for 
repair records consisting of the results of various tests performed by Drager during the repair, 
noting that such records are in the possession of a private company – not the State – and as 
such, it was defendant’s obligation to subpoena those records from Draeger. 438 N.J. Super 
at 69.  
 

Questions about these procedures should be directed to the applicable County 
Municipal Prosecutor liaison.  
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SUPREME COURT OF NEW JERSEY  
A-38 September Term 2022 

087913 
 
 
State of New Jersey, 
 
     Plaintiff, 
 
          v. 
 
Colleen A. Cunningham, 
 
     Defendant-Movant. 

O R D E R 

 
 
 

 This matter was first opened to the Court in January 2023 on the State’s 

motions for various forms of relief, including to directly certify nine separate 

prosecutions pending in municipal court for driving while intoxicated (DWI).  

In each of the matters, the defendants had challenged the scientific reliability 

of evidential breath samples generated by the Alcotest 9510, a replacement for 

the Alcotest 7110 MKIII-C.  The Court previously found the earlier model 

sufficiently reliable to be admissible as evidence in DWI cases.  See State v. 

Chun, 194 N.J. 54, 65 (2008).   

On May 1, 2023, the Court directly certified the matter involving only 

defendant Colleen Cunningham, not the other eight matters.  The Court also 

appointed Judge Richard J. Geiger, J.A.D., to serve as a Special Adjudicator 

“to develop a record, conduct hearings, and make findings and conclusions 
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regarding the scientific reliability of the Alcotest 9510.”   

Importantly, also on May 1, 2023, the Court imposed a limited stay of 

DWI matters that involved the use of Alcotest 9510 machines, subject to 

certain conditions.   

The Court directed that remand proceedings be conducted on an 

accelerated basis.  At all times, Judge Geiger has conducted them with due 

pace and diligence, notwithstanding repeated delays. 

Since the Court imposed a stay, numerous motions have prevented the 

remand from proceeding apace.  Most involved the issue of who would pay for 

defense experts and the costs of transcripts for the remand proceedings: 

 On July 28, 2023, defendant filed a motion with Judge Geiger to 
have the State pay the cost of defense experts and daily transcripts.  
Defendant argued that the Court has directed the provision of 
financial assistance to defendants “who could not otherwise afford 
legal services in defense of their case.”  Defendant analogized her 
circumstances to State v. Cassidy, 235 N.J. 482 (2018), in which 
the Court granted an indigent defendant’s motion to compel the 
State to pay the costs of defense experts.  Defendant noted that 
here, as in Cassidy, it was the State that sought a global resolution 
of the scientific reliability of the Alcotest 9510, and “by mere 
happenstance,” she was “the named party in a case with broad 
implications.”  Under those circumstances, defendant argued, “[i]t 
would be a manifest injustice . . . to impose the burden of 
financing defense experts solely upon [defendant] . . . even if she 
does not qualify as indigent.”   
 

 On August 22, 2023, Judge Geiger granted defendant’s motion.   
 

 The State moved before the Supreme Court to vacate Judge 
Geiger’s order (M-247-23) on September 26, 2023.  The State 
distinguished Cassidy, contending that this matter does not involve 
an indigent defendant or alleged malfeasance by a member of law 
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enforcement -- both of which were present in Cassidy -- and 
argued that there is no precedent to require it to pay for defense 
experts in the circumstances of this matter.  Doing so, it argued, 
would present “an untenable conflict of interest” in that the State 
necessarily would be required to exercise discretionary oversight 
involving decisions that affect litigation strategy (e.g., which 
experts to hire and how many).  As a practical matter, the State 
also argued that defendant Cunningham would have had to pay 
experts to support her own challenge to the Alcotest 9510 
regardless of the State’s motion to directly certify the matter and 
seek a global resolution. 

 
 In October 2023, the Court granted the State’s motion to vacate 

Judge Geiger’s August 22, 2023 order.  The Court’s ruling was 
without prejudice to defense counsel applying for payment from 
the Office of the Public Defender (OPD) to fund ancillary 
services, if defendant qualified.  Defendant Cunningham later 
applied for and was denied ancillary services based on the OPD’s 
determination that she was not eligible. 
 

 In June 2024, defendant Cunningham moved before the Court to 
compel the State to pay for defense experts and daily transcripts of 
the remand proceedings.  The Court referred the matter to Judge 
Geiger, who denied relief in July 2024.   
 

 Judge Geiger denied defendant’s motion for reconsideration in 
August 2024.   

 
 In September 2024, defendant filed anew with the Supreme Court, 

again seeking to compel the State to pay for defense experts and 
daily transcripts of the remand proceedings (M-233-24).  
Defendant concluded her briefing in November 2024.     
 

 On July 25, 2025, the Court (1) again declined to compel the State 
to pay for defense experts, and (2) directed the State to pay for 
daily transcripts. 

 
 On August 5, 2025, defendant filed a motion for reconsideration, 

again asserting that defendant should not bear the costs of defense 
experts.  The Court denied the motion on August 11, 2025. 
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Defendant Cunningham now seeks to withdraw her underlying motion 

challenging the scientific reliability of the Alcotest 9510.  The withdrawal of 

defendant’s challenge at this late date leaves the Court without a party in 

interest to challenge the admissibility of evidential breath samples generated 

by the Alcotest 9510.   

The Court has considered the submissions from all counsel.  Some 

proposed alternatives to dismissal include proceeding without a named 

defendant in an adversarial proceeding, having the Court provide and fund 

experts, or adding back defendants to the appeal.  None of the proposals are 

viable, and all would cause delays in a matter that has been pending for a long 

period of time.   

In sum, defendant Cunningham no longer challenges the scientific 

reliability of the Alcotest 9510, and none of the other eight defendants 

originally identified by the State have asked to have their case certified for 

review by this Court.  There is therefore no legal question for this Court to 

decide.  Moreover, defendants statewide are entitled to their day in court, and 

the public is entitled to have DWI matters adjudicated in a timely manner that 

promotes fairness and addresses safety concerns.  The Court therefore 

dismisses the pending appeal and lifts the limited stay of DWI matters so that 

prosecutions may proceed, including prosecutions that rely on the Alcotest 

9510.  Defendants in individual cases may of course challenge the scientific 
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ALCOTEST 9510 CYLINDER INSTALLATION REPORT- INLET 1
Brick Township

SERIAL NUMBER: ARMK-0167

Equipment
Inst. Model No.:
Firmware:

Cyl1 Install File No.: 32

ALCOTEST 9510 Serial No.: ARMK-0167

8326739 1.5 Config.: 8326737 3.10 WinCE: 8326738 2.9

Cyl1 Install Date: 12/04/2023 Cyl1 Install No.: 1

Control Tests (0.100%)
Installation Inlet: #1 (Upper) Post test active Cyl.: #1 (Upper)
Dry Gas Lot No.: 302-402755079 Dry Gas Lot Exp.: 05/31/2026

Data Summary
Function Result Time Barometric Comment(s)

%BAC hh:mm:ss Pres. fhPal or Status Code

Ambient Air Blank
Control Test 1

EC Result

0.000 13:25:23 *TEST PASSED*

1007 *TEST PASSED*
0.097 *TEST PASSED*

IR Result 0.100 13:26:11 *TEST PASSED*
Ambient Air Blank 0.000 13:27:16 *TEST PASSED*
Control Test 2 1007 *TEST PASSED*

EC Result 0.099 13:27:41
IR Result 0.100 13:27:41

*TEST PASSED*
*TEST PASSED*

Ambient Air Blank
Control Test 3

0.000 13:28:47 *TEST PASSED*
1007 *TEST PASSED*

EC Result

IR Result
0.099 13:29:1

0.101 13:29:11
*TEST PASSED*

*TEST PASSED*
Ambient Air Blank 0.000 13:29:36 *TEST PASSED*

Result

All tests within acceptable tolerance.

Coordinator
Last Name: Lutz- First Name: Dennis MI: J Badge No.: 7045

On this date, I certified the above instrument in accordance with the Alcotest 9510 operator training and
procedures established by the NJSP Office of Forensic Sciences.

TrF Dest J045

Signed: Date: 12/04/2023 ID: 5
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CERTIFICATE OF ANALYSIS

EBS- ETHANOL BREATH STANDARD

DRAEGER MEDICAL SYSTEMS INC.;

METHOD OF ANALYSIS: IR Breath Alcohol Analyzer

ANALYTICAL ACCURACY: +/-0.002 BrAC or +/-2% whichever is greater.

CALGAZ LOT#: 302-402755079
ETHANOL IN NITROGEN

Sales order: 1121656187

Date: June 30, 2023

Product Expiration: May 31, 2026

COMPONENT

ETHANOL

NITROGEN

AVERAGE ANALYTICAL VALUE

ETHANOL

PPM (BYAC)

260.5PPM (0.100)
BAL

PPM (BrAC)

262.5 (0.101)

REFERENCE STANDARD CYLINDER CONCENTRATION PPM

N.M.L TRACEABLE STANDARDS* ND38424 260.7

CERTIFICATION TRACEABLE TO NATIONAL METROLOGY INSTITUTE TRACEABLE STANDARDS

TRACEABILITY

Preparation:
Gas mixtures manufactured with balances calibrated by an ISO 17025 accredited company using NIST traceable
weights and meets or exceeds the requirements of NIST Handbook 44.

Traceable certificate numbers 3445312 and 3398673.

Analylical:

Analytical Instruments Callbrated Using NMI Traceable Standards.
Certification Numbers: A679-20190918, D049803-20220329

No effecting environmental conditions during analysis.

*NMI is recagnized by NIST through the the Mutual Mutual RecognitioRecognition Agreement (CIPM MRA).
CALGAZ calibration devices were found to mect all applicable requiremenis of the National Higiway Traffic Safety Administration Model
Specificatfons for calibrating units for breatt aloohol testers.

Manufactured Date: May 31, 2023

am
"We cerfily thet all the cylinders for the Lot numbers idenlifiext  hemm ere tanofactured and lested withir the  requirements of CFR 49 part 178,65 and that physlcat

and chemical test reports are on file and copies will be tumished upon request"

CALGAZ, a division of Airgas USA LLC

821 Chesapeake Drive, Cambridge, MD 21613-0149
Phone: (410) 228-6400 Fax: (410) 228-4251

:



(#13598-24

ALCOHOL INFLUENCE REPORT FORM, ALCOTEST 9510
Brick Township

Sequential File No.: 63

Department Case No.: 13598-24

Subject
Last Name:
D.O.B.:

Driver License Number:

Arresting Officer
Last Name: TALTY-
Badge No.: 303
Municipal Gode/Arrest Location: 1506

First Name: Ml:
Age: Gender: MALE Ht: 5 ft. 6 in.

Issuing State: NJ

First Name: ERIK

Arrest Date: 02/1,7/2024 Arrest Time: 21:20

Equipment
Location: Brick Township
Inst. Model No.: ALCOTEST 9510 Serial No.: ARMK-0167
Firmware: 8326739 1.5 Config.: 8326737 3.10 WinCE: 8326738 2.9
Sequential File No.: 63 File Date: 02/17/2024
Linearity File No.: 31 Lin. Date: 12/04/2023 Lin. No.: 1

Active Dry Gas Cyl.: #1 (Upper) Lot #: 302-402755079 Exp. Date: 05/31/2026 Conc.: 0.100

Breath Test Information Date of Test: 02/17/2024
Function Resuit Time Volume Duration Barom. Status

%BAC hh:mm:ss (L) Sec. (s) Pres.  (hPa)
Ambient Air Blank 0.000 22:20:47
Control Test 1 22:21:22 1014 *TEST PASSED*
EC Result 0.099
IR Result 0.101

Amblent Air Blank 0.000 22:22-08

Ambient Air Blank 0.000 22-22:56 i
Breath Sample 1, 1st attempt 22:23:27 1.1 8.5 MIN VOL NOT ACHIEVED
Ambient Air Blank 0.000 22:23:49

Breath Sample 1 22:24:55 1.5 9.9 *TEST PASSED*
EC Resuit 0.259
IR Result 0.257

Ambient Air Blank 0.000 22:25:46
Ambient Air Blank 0.000 22:28:41

Breath Sample2 22:29:30 1.6 12.3 *TEST PASSED*
EC Result
IR Result

0.295
0.290

Ambient Air Blank 0.000 22:30:23
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JOHN MENZEL, J.D. 
Attorney Identification Number 037231984 

BOARD CERTIFIED BY THE NATIONAL COLLEGE FOR DUI DEFENSE 
603 Mattison Avenue, Suite 320, Asbury Park, New Jersey 07712 

OFFICE (732) 899-1899, FAX (732) 899-8884, CELL (732) 713-4100 
JMENZEL@MENZELLAW.COM, CMATT@MENZELLAW.COM 

BRIEF BIOGRAPHY 

John Menzel, J.D., and his firm defend people charged with drunk driving and related 
offenses in New Jersey.  He has appeared in more than 300 municipal courts in all of New 
Jersey's 21 counties and in Federal District Court; tried thousands of drunk driving cases; 
argued more than 100 appeals before the New Jersey Superior Court's Law and Appellate 
Divisions and New Jersey Supreme Court; prepared writs of habeas corpus in federal court and 
a petition for certiorari to the U.S. Supreme Court for the right to a jury trial for those accused of 
third or subsequent DWI offenses in State v. Denelsbeck. 

John has instructed lawyers, police officer, and laypersons on drunk driving laws, breath 
testing instrumentation, and trial techniques in 326 seminars in New Jersey and nationally.  He 
has received intensive training from the National College for DUI Defense [“NCDD”] annually 
since 1998 and has been board certified by NCDD in DUI Defense since 2013, the first New 
Jersey attorney to be so recognized. 

John is immediate past NCDD New Jersey State Delegate; past chair of the New Jersey 
State Bar Association [“NJSBA”] Municipal Court Practice Section; 2015 and 2023 recipient of 
the NJSBA Municipal Court Practitioner of the Year; 2017 recipient of the NCDD Mentoring 
Award; 2023 recipient of the NCDD Appellate Advocacy Award; 2024 recipient of the NJSBA 
Amicus Attorney Award. 

John is certified in the administration of National Highway Traffic Safety Administration 
DWI Detection and Standardized Field Sobriety Testing methods and the operation of the 
Alcotest 7110 MK-III-C by manufacturer Drager Safety, Inc. in 2008; and trained in the operation 
of the Alcotest 9510 by the New Jersey State Police in 2024.   

John represented the NJSBA as amicus in State v. Cunningham involving the 
admissibility of newly introduced breath testing technology in the Drager Alcotest 9510, State v. 
Zingis involving the validity of prior DWI convictions for future sentence enhancement, State v. 
Olenowski involving admissibility of Drug Recognition Evaluator [“DRE”] opinion and Drug 
Influence Evaluation [“DIE”] as a scientific technique in drugged driving cases.  He was invited 
by the N.J. Supreme Court as a participating attorney in State v. Cassidy involving allegations 
of inadequate calibration of the Alcotest 7110 MK-III-C in several counties in New Jersey, 
leading to the exclusion of breath test results in more than 13,000 cases.  He participated as a 
lead attorney in State v. Chun and State v. Foley, the seminal cases on the Alcotest 7110 MK-
III-C in New Jersey as well as other significant cases on breath test refusal, motor vehicle 
operation, probable cause, and speedy trial and participated as a lead attorney in State v. 
Holland dealing with NIST traceability and comparability of the Control Company digital 
thermometer used during Alcotest recalibrations. 

mailto:jmenzel@menzellaw.com
mailto:cmatt@menzellaw.com
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SIGNIFICANT CASES 

❑ State v. Cunningham, 255 N.J. 241 (2023), dismissed ___ N.J. ___ (2025), concerning the reliability 
of the Alcotest 9510 breath testing instrument.  I appeared as amicus for the New Jersey State Bar 
Association. 

❑ State v. Baveroz, 482 N.J.Super. 344 (App.Div.), certif.den. 262 N.J. 134 (2025), concerning insanity 
defenses in DWI cases and an attorney’s ethical dilemma in presenting “pretextual: defenses at trial.  
Bans the use of insanity as a defense in DWI cases. 

❑ State v. Olenowski, 255 N.J. 129 (2023), limiting the admissibility of the Drug Influence Evaluation 
technique and Drug Recognition Evaluator opinion in DWI of drug cases.  I appeared as amicus for the 
New Jersey State Bar Association. 

❑ State v. Olenowski, 253 N.J. 133 (2023), adopting a Daubert standard in place of the Frye standard 
when considering the admissibility of scientific evidence.  I appeared as amicus for the New Jersey State 
Bar Association. 

❑ State v. Zingis, 251 N.J. 502 (2022), concerning the validity of prior DWI convictions for future 
sentence enhancement.  I appeared as amicus for the New Jersey State Bar Association. 

❑ State v. Coviello, 251 N.J. 22 (2022), concerning whether courts or the New Jersey Motor Vehicle 
Commission should consider requests for credit against an alcohol ignition interlock requirement for 
extended driving privilege forfeiture. 

❑ State v. Cassidy, 235 N.J. 482 (2018), concerning calibration of Alcotest 7110 instruments 

and post-conviction relief for more than 16,000 people charged with DWI cases based on breath 

test results.  I appeared as a participating attorney invited by the Court. 

❑ State v. Denelsbeck, 225 N.J. 103 (2016), cert.den. ___ U.S. ___, 137 S.Ct. 1063 (2017), denying a 

jury trial for those facing third offense DWI penalties while defining the limits of punishments. 

❑ State v. Kuropchak, 221 N.J. 368 (2015), holding that the State must present a complete 
documentary foundation before breath test results obtained with an Alcotest instrument may be admitted 

into evidence. 

❑ State v. Taylor, 440 N.J.Super. 387 (2015), holding that one sentenced for breath test refusal 
after two prior DWI convictions more than 10 years in the past are entitled to a step-down and should be 

considered a second offender for sentencing purposes. 

❑ State v. Silva (unreported), 2015 WL 8186127 (Dkt.No. A-1011-13T2) (March 19, 2015), vacating 

pleas to DWI and breath test refusal due to inadequate factual bases. 

❑ State v. Robertson, 438 N.J.Super. 47 (App.Div. 2014), clarifying discoverability of electronic data 
from the Alcotest 7110 breath testing instrument. 

❑ State v. Frye, 217 N.J. 566 (2014), concerning sentencing of those convicted of breath test refusal 
after prior convictions for DWI. 

❑ State v. Holland, 422 N.J.Super. 185 (App.Div., April 2011), after remand 309 (App.Div., Dec. 2011), 
the companion case to State v. Holland, a remand considering the efficacy of substituting the Ertco-Hart 
digital temperature measuring system used during Alcotest recalibrations with a digital thermometer 
manufactured by Control Company, Inc. 

❑ State v. O’Brien, 418 N.J.Super. 428 (App.Div. 2011), clarifying eligibility for admission to pretrial 
intervention on criminal cases for those with prior conditional discharges for marijuana offenses. 
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❑ State v. Enright, 416 N.J.Super. 391 (App.Div. 2010), concerning the effect of non-traditional post-
conviction relief after appeals. 

❑ State v. Kim, 412 N.J.Super. 260 (App.Div. 2010), a puzzling affirmance of a breath test refusal 
conviction, following acquittal of DWI after trial, barring the challenge to the refusal conviction on 
procedural grounds but including a “concurrence” disagreeing with the majority’s determination on the 
merits. 

❑ State v. Iskander (unreported) (Dkt.No. A-3134-08T4) (January 13, 2010), Dismissed DWI conviction 
based on speedy trial violation spanning 1244 days, but focusing on delay following State’s failure to 
bring case to court for more than eight months following officer’s 12-month tour of military service 

❑ State v. Chun, 191 N.J. 308 (2007), 194 N.J. 54 (2008), concerning admissibility of new breath 
testing technology--the Drager Alcotest 7110 MK-III-C breath testing device using version NJ3.11 
firmware 

❑ State v. Knolmayer (unreported), 2007 WL 685493 (Dkt.No. A-5000-05T2) (March 8, 2007), 2006 
WL 871067 (Dkt.No. A-4836-04T2) (April 5, 2006), DWI conviction reversed based on the State’s failure 
to prove motor vehicle operation, breath test refusal conviction vacated and remanded for new trial in light 
of State v. Cummings 

❑ State v. Stongvila (unreported), 2007 WL 219752 (Dkt.No. A-3736-05T1) (January 30, 2007), After 
acquittal of DWI, breath test refusal conviction reversed based on the State’s failure to establish probable 
cause 

❑ State v. Cummings, 184 N.J. 84 (2005), declaring unconstitutional the “preponderance of evidence” 
as the burden of proof for breath test refusal charges 

❑ State v. Foley, Cartegena, et al., 370 N.J.Super. 341 (Law Div. 2003), in Superior Court, Law 
Division, Camden County, concerning admissibility of new breath testing technology--the Draeger 
Alcotest 7110 MK III C breath testing device using version 3.8 firmware 

❑ State v. Farrell, 320 N.J.Super. 435 (App.Div. 1999), the leading case involving the rights to speedy 
trial and fundamental fairness for those charged with drunk driving in New Jersey 

❑ State v. Garthe, 145 N.J. 1 (1996), concerning the admissibility of Breathalyzer results in light of the 
secrecy surrounding Breathalyzer inspection procedures 
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