Mental Health Self-Check Up: Tending to Your Greatest Asset-You!

This program will explore the need for attorneys to attend to their mental health and well-
beingin order to serve clients competently, as well as properly caring for themselves, their
families and loved ones. The panel will help attendees to recognize the need to seek
professional help and destigmatize therapy. The outstanding panel consisting of
psychologists, a criminal attorney who is a TEDx speaker and a frequent speaker on
wellness and mindfulness, and a financial expert who will speak on the link between
financial well-being and mental and emotional well-being. The panel will impart tips, tools
and guidance on addressing stress and secondary trauma, discuss how to deal with self-
comparison and imposter syndrome and the importance of reaching out for help for
addictions, depression and other mental health issues, and the resources to do so.
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Date & Time: Thursday, May 14, 2026 — Thu., May. 14, Slot 4 (10:30 AM — 11:45 AM)
Room: Central Meeting Room 2/3

Description:

This program will explore the need for attorneys to attend to their mental health and well-
being in order to serve clients competently and ethically, as well as properly caring for
themselves, their families and loved ones. The panel will help attendees to recognize the
need to seek professional help and destigmatize therapy. The outstanding panel
consisting of psychologists, a criminal attorney who is a TEDx speaker and a frequent
speaker on wellness and mindfulness, and a financial expert who will speak on the link
between financial well-being and mental and emotional well-being. The panel will impart
tips, tools and guidance on addressing stress and secondary trauma, discuss how to deal
with self-comparison and imposter syndrome and the importance of reaching out for help
for addictions, depression and other mental health issues, and the resources to do so.

Speakers:
e Carlos Bollar, Esq.
e David Bruno, Esq.
e Dr. Elizabeth (Liz) Nissim
e Dr. Matthew D’Urso
e Greg Kohr, CPA, ABV, CFF

TIMED OUTLINE

Moderators: Jeralyn Lawrence, Esq., Linda Mainenti Waslh, Esq., Maritza Rodriquez,
Esq.- Co-Chairs NJSBA Lawyer Well-Being Committee

1. Introduction of Program (Linda Mainenti Walsh, Esq.) (2 mins)
2. Introduction of Panelists (Jeralyn Lawrence Esq.) (5 mins)
3. David Bruno, Esq. (15 mins)

Putting lawyers First Task Force/Statistics
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Rules of Professional Conduct
Methods to handle stress

Mindfulness

4. Dr. Elizabeth Nissim

Burnout/identifying stress
Professional Well-Being Self-Assessment

Types of therapy

5. Dr. Matthew D’Urso

Importance of therapy

Attention to mental/emotional well being
imposter syndrome

stressors unique to lawyers

Destigmatizing therapy

6. Carlos Bollar, Esq.

Benefits of therapy

7. Greq Kohr, CPA, ABV, CFF

Financial mindfulness

Seeking professional financial counsel and assistance
Trust Accounting

Debt/Taxes

Succession Planning

8. Q & A and Wrap-up (Maritza Rodriquez, Esq.)
12 mins)
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(10 mins)

(10 mins)

(10 mins)
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INTRODUCTION

PUTTING LAWYERS FIRST TASK FORCE FOUNDER AND MEMBER
AND NEW JERSEY STATE BAR ASSOCIATION PRESIDENT
JERALYN L. LAWRENCE

The ability to advocate and to bring about change is infectious. The power to identify issues within
the practice, to work collaboratively with all stakeholders and to present real solutions that are then
acted upon and results achieved is incredibly rewarding. I thoroughly enjoy being part of a team
that works hard to address issues that affect our lives and this comprehensive report by the PLF
Task Force, led by Co-Chairs Robin C. Bogan, Esq. and Matheu D. Nunn, Esq., is a true testament
to the power of collaboration and teamwork.

Ours is a hard and demanding profession. We have all read the statistics about the incredible
number of attorneys who are depressed and anxious and too many of us have friends and colleagues
who face these very real challenges every day. While we are all aware of the national headlines
of the decline in attorney’s health and well-being, our investigation has confirmed that New Jersey
lawyers are also suffering. We are a profession in crisis. Our attorney health and wellness working
group conducted a survey where 1637 lawyers responded. What that survey found was astonishing,
scary and sad and the alarm bells are sounding.

Desmond Tutu once said: “we need to stop just pulling people out of the river. We need to
go upstream and find out why they are falling in.”

I formed the Putting Lawyers First Task Force and presented this team of incredibly talented
lawyers with the task of looking upstream to find out: Why are we falling in the river? What is
the cause or the root of our stress? What can we do about this?

At a conference I attended, Chief Justice Rabner spoke of a book where people had grown
comfortable living in an old, neglected house. If there was a leak in the roof, a bucket was placed
under it or if there was a creaky floor, it was just stepped over. The Chief challenged the attendees
to look deeper at the leaks and creaks and to be open to the possibility of change. I would ask the
readers of this report to do the same when we look to areas that are making lawyers fall in the river
of despair and to be open to real and meaningful change.

We know that the evolution of the business and practice of law and the ever-increasing demands
from our clients will not slow down. Issues that are impacting attorney’s physical and mental
health and well-being need to be addressed. Ethics grievances and investigations, fee arbitrations,
malpractice claims, not being paid in cases, not being relieved as counsel, dealing with negative,
false and defamatory online reviews. These issues, and others, are the reasons lawyers are falling
in.

“Putting Lawyers First” was an intentional name for this very important task force. Lawyers hardly
ever, if ever, put themselves first. The court comes first, the client comes first, their firm comes
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first, their family comes first. Never us. We need to make sure we are also looking out for
ourselves. While that may be difficult for us to do as we raise our families, run our practices and
lead our lives, this is exactly the kind of mission we can embrace on behalf of the profession.

The Putting Lawyers First Task Force created working groups to investigate: attorney health and
well-being, the ethics and fee arbitration process, malpractice, on-line reviews, getting relieved as
counsel, getting paid in cases, and challenges for solo practitioners and those new to the profession.
Each working group analyzed the positives, areas for improvement and this report contains
valuable recommendations for meaningful change. The goal of this report is to make an attorney’s
life in the profession better and to provide the tools needed to survive and thrive in the ever-
changing legal landscape.

There are many issues to examine:

What can we do to ensure attorneys who are knowledgeable and specialize in the area of law that
is at issue are on the very same committees that are evaluating attorneys when they are facing an
ethics grievance, fee dispute or malpractice claim? We need attorneys who can bring their real-life
practice experience to provide meaningful assistance and guidance to resolving these disputes. We
need attorneys to volunteer for these very important committees.

Our ethics system was instituted to help protect the public, and that should be its focus. But, when
ethics cases last for years, and cases are brought sua sponte years, or even a decade, after the
alleged grievance, I suggest that we have lost our way. The NJSBA is here to help chart the course
forward.

There is good and bad in every profession and ours is not immune — but we cannot allow the bad
deeds of the few to impact our entire profession.

How can we allow best practices to exist in our cases, but ethics cases can go on without a
reasonable end? Should there be a statute of limitations for when a grievance could be filed?
Should there be a timeframe within which these cases must be completely disposed of or
dismissed? Because every single second of every single day that an ethics case is pending, that
ethics case is on the lawyer’s mind causing strife and stress. It is a black cloud permeating their
entire life.

How can we help attorneys who find themselves never being able to turn off work because
technology has made it so easy to communicate that everyone expects instant replies? We have
become a profession of instant messaging. The pace of this practice is not sustainable, and we
need to find ways to create healthy boundaries. This is part of the reason why I love virtual
proceedings. Not only have they provided significant, meaningful access to the court for our
clients, but they are also extremely efficient and can ease a lot of the stress we face in trying to be
many places at the same time, as well as allowing us to manage our inboxes and our office instead
of our precious time being spent on unnecessary waiting and travel.

How can we help attorneys thrive in the evolving virtual marketplace where clients can leave false
online reviews that have a significant impact on our reputations, or a competitor can purchase our
name to intentionally re-direct potential clients to their own website?



We need to review the law surrounding how lawyers can be more easily relieved as counsel when
they ask to do so as well as ways we can ensure lawyers are paid for services they have been
contracted to provide and have provided. We know there is more to be done.

First, change starts with us. We must fix this crisis. Please consider doing your part to make this
profession better. We all have difficulties and stress — even if it doesn’t appear that we do. It is
imperative that we treat each other the way we want to be treated. That we are kind and that we
are compassionate and show grace. It is critical to our collective health and wellness that we be
good adversaries — good colleagues — and good to each other.

We are always under enormous pressure and always will be, but it will help the profession to take
our needs seriously and find ways to make this practice better.

When the NJSBA mobilizes and puts its weight behind a challenge, it can be an impressive force.
There is much work to do, and this report sets forth a roadmap to lead our profession in a much
better and healthier direction.

It has been a privilege and pleasure to form this task force and assemble it with the most dedicated
and brilliant lawyers, all of whom are deeply and passionately committed to finding creative and
constructive ways of Putting Lawyers First.

I am hopeful the contents of this report are enlightening. It likely will also evoke sadness and
concern. The hope, however, is that the report effectuates change. There are more than fifty (50)
recommendations contained herein designed to keep lawyers from falling into the river. The hope
is that we adopt these recommendations so that we do just that.
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MESSAGE FROM THE CO-CHAIRS

Strategic planning is vital for any business, non-profit organization, or law firm to ensure its
success and longevity. In fact, it is recommended that a strategic plan is developed every three to
five years for an entity to assess its current Strengths, Weaknesses, Opportunities and Threats.
This is called a “SWOT” analysis.> Many law firms across New Jersey routinely engage in this
forward-thinking process. Law firms who implement a strategic plan are positioned to make
deliberate decisions that are tailored to achieve their firm’s long-term goals and vision.

Nationally, there is evidence to support a conclusion that attorneys are suffering due to a variety
of factors, including mental illness, substance use, financial stress—and in many instances a
combination of all three. It is a logical conclusion that if attorneys are not operating at their best,
the legal system cannot function at its best. The public’s access to justice and to our judicial system
depends on attorneys and judges, court staff, sheriff officers, and all of the people that are involved
in making our system run effectively and efficiently. A deficit in the performance of any one of
those groups detrimentally impacts the legal system as a whole. In turn, the public suffers.

Our charge from NJSBA President Jeralyn Lawrence was to examine the problem through the
prism of Desmond Tutu’s “river” quote—to uncover why attorneys are in crisis. Accordingly, we
realized that we needed to investigate whether attorney health and well-being in New Jersey was
actually on the decline and, if so, why? Based on the results of our investigation we further
determined that we needed to provide an action plan designed to preserve attorney health and well-
being.

The “Putting Lawyers First Task Force” applied the same strategic planning/ SWOT approach that
other companies and organizations use to fortify their businesses to examine this complex problem.
We established six working groups in the areas of: 1) Attorney Health and Well-Being; 2) Ethics
Committee and Fee Arbitration; 3) Malpractice; 4) On-line Reviews; 5) Solo Practitioners, Small
firms and Newly Admitted Attorneys; and 6) Attorneys Being Relieved as Counsel & Getting
Paid. We then collected data using uniform surveys and questionnaires. For example, the Attorney
Health & Wellness Working Group developed a 90-question survey with the assistance and
guidance of the University of Utah, which generated 1637 valid responses. The Ethics Committee
and Fee Arbitration Working Group developed a survey as well as interview questions for many
stakeholders of those systems. Many attorneys reached out with their own personal stories that are
reflected in this report. We looked at the strengths in these areas as well as the areas that require
improvement. Most importantly, this report sets forth recommendations as a roadmap for positive
change to tackle problems that were identified.

As you read this report, we hope you will find it to be moving, eye-opening, but most importantly,
motivating. The data confirms that New Jersey attorneys are experiencing a decline in health and
well-being in comparison to other professionals. Of the attorneys surveyed, 28% are looking to
leave our profession. The most sobering statistic in our view were the number of our colleagues

3 Deeb, George, The Top 6 Steps of Strategic Planning, Forbes, December 4, 2018.
https://www.forbes.com/sites/georgedeeb/2018/12/04/the-top-6-steps-of-strategic-
planning/?sh=4a534d0935b2
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who had contemplated suicide in the two weeks prior to taking the survey. The data alone should
be an impetus for taking steps necessary to temper or eliminate stressors that cause a detrimental
impact on attorneys’ health and well-being. The report also highlights areas that need to be further
investigated.

Lastly, we thank our working group chairs and members, especially Bonnie C. Frost, Esq., Maritza
Rodriguez, Esq., and Amy Wechsler, Esq. for their tireless efforts, dedication, and drive toward
this initiative. We appreciate the hard work that Sylvia Breitowich, Esq., and Alison Sutak, Esq.
put into the section on removing the mental health question from the Character and Fitness
application. We thank Jennifer Fortunato, Esq. and Linda Rehrer, Esq. for their substantial efforts.
We thank Jeralyn L. Lawrence, Esq. for her vision and passion for the legal profession. We thank
the NJSBA Officers and Board of Trustees for entrusting us with the responsibility of this
important work. We encourage NJSBA to use this report as a catalyst to make necessary
improvements in our profession —the health and success of New Jersey attorneys depends on it.

Robin C. Bogan, Esq., and Matheu D. Nunn, Esq.
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ATTORNEY HEALTH & WELL-BEING WORKING GROUP

PART I — SURVEY RESULTS ARE A CALL TO ACTION

“The health of lawyers reflects the health of the profession[.]”*

Occupational hazards and wellness issues affecting lawyers have escalated to alarming levels on a
national level. The Working Group on Attorney Health and Well-Being of the New Jersey State
Bar Association’s “Putting Lawyers First Task Force,” co-chaired by Maritza Rodriguez, Esq. and
Amy Wechsler, Esq. directed a spotlight on the deterioration in attorney wellness, which our
profession can no longer ignore. Our working group developed a detailed 90-question survey to
which 1,643 New Jersey lawyers responded in November 2022. The results of that survey revealed
that New Jersey is no exception to the national crisis. Survey respondents reported levels of
burnout, depression, suicidal ideation, substance use disorders, anxiety, and thoughts of leaving
the profession multiple times higher than in other working populations. These lawyers reported
burnout at nearly 2 times the level of any other working population®, suicidal ideations at 3 times
the rate of other working populations®, problem drinking at 6 times the rate of working
populations’, anxiety at 5 times the rate of normal working populations® and depression at 3.5
times the rate reported for other working populations.’

These and other troubling findings as described herein are a call to action for all stakeholders in
the profession—attorneys, judges, bar associations, law students, law schools and lawyer
assistance programs—to take steps to promote attorney health and well-being. These steps and
initiatives should not be limited to those that occur after problems affect a lawyer’s practice, but
also before they happen. We need to be proactive. This report outlines some of the more significant
findings of the survey and offers suggestions for developing strategies to raise awareness, reduce
stigma, provide outreach and education, and offers resources to promote attorney wellness and
make it an on-going priority before it becomes a permanent crisis.

* Cheryl Ann Krause & Jane Chong, Lawyer Well-being as a Crisis of the Profession, 71 S.C. L. REV.
203, 244 (2019).

> Tait D. Shanafelt et al., Changes in Burnout and satisfaction with work-life integration in physicians
and the general US working population between 2011 and 2020, 97 MAYO CLINIC PROCEEDINGS 491
(2022).

® Beth Han et al., Suicidal ideation, suicide attempt, and occupations among employed adults aged 18-
64years in the United States, 66 COMPREHENSIVE PSYCHIATRY 176 (2016)

" Donna M. Bush & Rachel N. Lipari, Substance Use and Substance Use Disorder by Industry, CBHSQ
REPORT (Apr. 15, 2016),
https://www.ncbi.nlm.nih.gov/books/NBK343542/pdf/Bookshelf NBK343542.pdf.

82021 National Health Interview Survey, CENTERS FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/nchs/nhis/202 Inhis.htm (last visited Feb. 6, 2023).

? Ronald C. Kessler et al, The prevalence and correlates of workplace depression in the national
comorbidity survey replication, 50 J. OF OCCUPATIONAL & ENVIRONMENTAL MED. 381 (2008)
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Background

Lawyers play a vital role in business, government, and the community, as well as direct decision-
making involving some of the highest stake issues in people’s lives. This daunting responsibility
places enormous demands on attorneys to function at the highest levels. Attorney well-being is
essential to fulfilling these roles. Recent studies have highlighted concerns over burnout, anxiety
and depression, as well as unhealthy alcohol use among lawyers. Respondents to The American
Lawyer’s 2021 Mental Health and Substance Abuse Survey reported that 35% of respondents said
they suffered from depression in 2021, a drop from the 37% who responded the same in 2020 but
still a slight increase from the 31% who said they suffered from depression in 2019.1° Anxiety
levels followed a similar pattern, with levels for 2021 at 67%, down from the 70.7% reported in
2020 but above the 2019 level of 64%.!"10Overall, the number of respondents who felt mental health
and substance abuse in the legal industry were “at crisis levels” was up about 3 percentage points
(44%) compared to 2019 (41%) and 2020 (41.7%).!? Research conducted over the past several
years confirms lawyers experience significantly higher than average amounts of psychological
stress and other ill effects compared with other working populations, including physicians, dentists
and other high stakes professionals.!® Efforts have been made to understand the magnitude of
problems within the legal profession that are associated with the development of impaired
psychosocial well-being.'*

Ignored for far too long, well-being in the law was raised to a level of national concern in 2017,
when the American Bar Association (ABA) Commission on Lawyer Assistance Programs and
Hazelden Betty Ford Foundation published a joint study of nearly 13,000 practicing lawyers across
19 states to investigate and address lawyer well-being issues. Of the lawyers studied, between 21
and 36 percent qualified as problem drinkers, and approximately 28 percent, 19 percent, and 23
percent were struggling with some level of depression, anxiety and stress respectively.!?

Notably, the study found that younger lawyers in their first ten years of practice and those working
in private firms experience the highest rates of problem drinking and depression.!® This study,
along with one done on the well-being of law students, led to the creation of the ABA National
Task Force on Lawyer Well-Being. The ABA Task Force published a report on August 14, 2017,
“The Path to Lawyer Well-Being: Practical Recommendations for Positive Change”!” which
provided a framework for how to begin to evaluate, assess and address attorney mental health and
well-being. The ABA report specifically identifies six dimensions in which lawyers should seek

10 Patrick Smith, Legal Industry’s Mental Health Struggles Persisting, 265 LEGAL INTELLIGENCER 1
(2022).

" 1d.

> 1d.

13 Shanafelt et al., supra note 5.

14 See Patrick R. Krill et. al., The Prevalence of Substance Use and Other Mental Health Concerns Among
American Attorneys, 10 J. OF ADDICTION MED. 46 (2016).

P Id. at47.

1 See The Path to Lawyer Well-Being: Practical Recommendations for Positive Change, National Task
Force on Lawyer Well-Being 1, 7 (2017).

Id. at 1.
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condition or impairment, does have the effect of imposing additional criteria to those candidates
and does screen out or tend to screen out those candidates.

The COC’s focus on a candidate’s status, rather than on their behavior or conduct, does not
accurately predict a candidate’s ability to practice law. Courts have regularly held “[i]n the context
of other anti-discrimination statutes, ... to be fundamental that an individual’s status cannot be
used to make generalizations about that individual’s behavior.”!% The best predictor of future
conduct is past conduct.

In a retrospective study conducted by the Minnesota Board of Bar Examiners, the bar applications
of 52 attorneys who had been disciplined for professional misconduct were reviewed. That study
found that of those 52 attorneys, only two had received mental health treatment prior to their
application and admission. That study also found that attorneys who had disclosed prior
problematic conduct, such as arrests, academic probation, or employment termination, were more
likely to be disciplined for misconduct as attorneys.!%

When examining a similar question in Rhode Island’s bar admissions process, the Supreme Court
of Rhode Island found that “there is no empirical evidence demonstrating that lawyers who have
had psychiatric treatment have a greater incidence of subsequent disciplinary action by the bar ...
in comparison with those who have not had such treatment. Moreover, most disciplinary problems
and grievance issues arise after an attorney has been in practice for a number of years, and in nearly
all such cases no indicators of future difficulty manifested themselves at the time of original
licensure.”1%6

RECOMMENDATION FROM ATTORNEY HEALTH & WELL-BEING
WORKING GROUP (PART II) REGARDING QUESTION 12B:

In conclusion, 12B does not meet the threshold for determining the fitness of an applicant to
practice law. Our working group recommends that Question 12B be removed from the New Jersey
Character and Fitness application as soon as practicable. The evidence demonstrates that this
question actually causes more harm than good. It deters applicants from seeking mental health
treatment, which, in turn, may encourage self-medication through substance use following
admission to the bar. Question 12B lacks efficacy in screening out individuals who may be unfit
to practice law, as it is an applicant’s conduct, not their status, which should be the focus of
determining their character and fitness. Further, it violates the Americans with Disabilities Act in
its screening process by imposing additional criteria on those candidates who self-identify as
having a mental health condition or impairment.

104 Med. Soc’y of New Jersey v. Jacobs, No. 93-3670, 1993 WL 413016, at *7 (D.N.J. Oct. 5, 1993)

195 Jon Bauer, Character of the Questions and the Fitness of the Process: Mental Health, Bar Admissions
and the Americans with Disabilities Act, 49 UCLA L. REV. 93, 177 (2001).

196 n re Petition & Questionnaire for Admission to Rhode Island Bar, 683 A.2d 1333, 1336 (R.1. 1996)
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MALPRACTICE WORKING GROUP

The Putting Lawyers First Task Force formed this malpractice working group to review inequities
in the context of malpractice claims as they apply to lawyers. Lawyers currently are bound to a
six-year statute of limitations for malpractice (as opposed to a two-year statute), have been
burdened with a jury charge for legal malpractice that has not kept up with the case law, and further
are subject to an affidavit of merit statute that does not require matching practice experience of the
affiant.

As the six-year statute of limitations has long been a prioritized topic and has generated much
work and discussion over the years for our association, we opted not at this time to reanalyze the
issue. It remains the opinion of our working group that realizing a change in statute of limitations
to match the applicable 2-year statute in the medical/nursing context is the most significant way to
affect legal malpractice for attorneys.

Despite the foregoing, we looked at two separate areas worthy of attention. First, we questioned
whether attorneys warrant a similar affidavit of merit standard to that applicable to physician
specialists or subspecialists recognized by the American Board of Medical Specialties or the
American Osteopathic Association. When such physicians are sued and where the care or
treatment at issue involves that specialty or subspecialty, the physician issuing the affidavit of
merit “shall have specialized at the time of the occurrence” in that specialty “that is the basis for
the action.” N.J.S.A. 2A:53A-41(a).

N.J.S.A. 2A:53A-41 provides, in pertinent part, that:

In an action alleging medical malpractice, a person shall not give expert testimony
or execute an affidavit pursuant to the provisions of P.L. 1995, c. 139 (C. 2A:53A-
26 et seq.) on the appropriate standard of practice or care unless the person is
licensed as a physician or other health care professional in the United States and
meets the following criteria:

a. If the party against whom or on whose behalf the testimony is offered is a
specialist or subspecialist recognized by the American Board of Medical Specialties
or the American Osteopathic Association and the care or treatment at issue involves
that specialty or subspecialty recognized by the American Board of Medical
Specialties or the American Osteopathic Association, the person providing the
testimony shall have specialized at the time of the occurrence that is the basis for
the action in the same specialty or subspecialty, recognized by the American Board
of Medical Specialties or the American Osteopathic Association, as the party
against whom or on whose behalf the testimony is offered, and if the person against
whom or on whose behalf the testimony is being offered is board certified and the
care or treatment at issue involves that board specialty or subspecialty recognized
by the American Board of Medical Specialties or the American Osteopathic
Association, the expert witness shall be:
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MAH has moved on to practice different areas of law than he had during those first 15 years, but
they serve an important function. In debt collection, the attorney’s lien on a file was considered
reasonable and anecdotal. That lien could remain upon the transfer of a file by substitution of
attorney. The Administrative Office of the Courts (AOC) created a $35 per case cost on filing
those substitutions in 2015. For a high-volume case practice (like MAH’s father’s 25,000+ active
cases), that created an $875,000.00 restraint on the alienation of something that MAH and his
father believed an asset -- their 40 years of work on collection matters with an attorney’s fee lien
on judgments totaling over $40,000,000.00. The created cost eliminated any value of that lien,
and the assignment judge moved them, without the costs, but also without any attenuated lien.
MAH’s father practiced 45 years and MAH 15 years, and upon the liquidation of the practice, that
work ended up with no value.

While unusual as a case study, this testimonial offers the real-world fallout from the closure of a
firm. MAH’s mother, a non-lawyer, was forced to make decisions about assets (like closed files)
and their maintenance or destruction, without being held to any ethical guidelines or rules. Even
if she did, she would likely not be subject to any discipline as a non-lawyer in that circumstance.
However, her decisions on those issues, where she asked MAH for advice, may potentially
ethically imperil MAH. That conflict created a significant estrangement. Due to the escalation
of those ethical considerations, MAH has not been able to speak to his mother and sisters in over
a year. During that year, his mother was diagnosed with stage 4 bone cancer.

MAH’s story of unintended consequences must be examined. Where there are rules, if they are
malleable for the situation, that can help attorneys in need. If there are no rules, then absence
creates a vacuum. Systemically, this is a failing is something that can and should be corrected.
Guidelines and responsibilities need to be set out from the inception of a practice to address its
demise or subsumption.

RECOMMENDATIONS TO ADDRESS LACK OF SUCCESSION PLANS
FOR ATTORNEYS EXITING THE PRACTICE:

That the NJSBA and the Supreme Court Practice Committee amend Court rules which should
provide guidance and support for those exiting or exited from the practice as well as those who are
tasked with managing that exit. Further, guidelines and rules must be developed for practicing
solo and small firm attorneys to encourage and empower them to have contingency plans in place
for their matters after their demise or disability.
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National Task Force on Lawyer Wdleing Report: The Path to
Lawyer WellBeing: Practical Recommendations for Positive Change
(August 14, 2017)



TASK FORCE CHAIRS
Bree Buchanan
James C. Coyle

ENTITIES REPRESENTED:

ABA LAW PRACTICE DIVISION
ABA CPR PROFESSIONALISM
ABA/HAZELDEN STUDY

APRL

ALPS

Col AP

CONFERENCE OF CHIEF JUSTICES
NCBE

NOBC

TASK FORCE MEMBERS:

Anne Brafford

Don Campbell

Josh Camson

Charles Gruber

Terry Harrell

David Jaffee

Tracy Kepler

Patrick Kirilt

Chief Justice Donald Lemons
Sarah Myers : '
Chris Newbold

Jayne Reardon

Judge David Shaheed
Lynda Shely

Willlam Sleese

STAFF ATTORNEY:

Jonathan White

NATIONAL TASK FORCE
ON LAWYER WELL-BEING

Creating a Movement To Improve
Well-Being in the Legal Profession

August 14, 2017

Enclosed is a copy of The Path to Lawyer Well-Being: Practical
Recommendations for Positive Change from the National Task Force on Lawyer
Well-Being. The Task Force was conceptualized and initiated by the ABA
Commission on Lawyer Assistance Programs (CoLAP), the National Organization
of Bar Counsel (NOBQC), and the Association of Professional Responsibility
Lawyers (APRL). It is a collection of entities within and outside the ABA that was
created in August 2016. Its participating entities currently include the following:
ABA ColLAP; ABA Standing Committee on Professionalism; ABA Center for
Professional Responsibility; ABA Young Lawyers Division; ABA Law Practice
Division Attorney Wellbeing Committee; The National Organization of Bar
Counsel; Association of Professional Responsibility Lawyers; National Conference
of Chief Justices; and National Conference of Bar Examiners. Additionally, CoLAP
was a co-sponsor of the 2016 ABA ColLAP and Hazelden Betty Ford Foundation’s
study of mental health and substance use disorders among lawyers and of the
2016 Survey of Law Student Well-Being.

To be a good lawyer, one has to be a healthy lawyer. Sadly, our profession is
falling short when it comes to well-being. The two studies referenced above
reveal that too many lawyers and law students experience chronic stress and
high rates of depression and substance use. These findings are incompatible
with a sustainable legal profession, and they raise troubling implications for
many lawyers’ basic competence. This research suggests that the current state
of lawyers’ heaith cannot support a profession dedicated to client service and
dependent on the public trust.

The legal profession is already struggling. Our profession confronts a dwindling
market share as the public turns to more accessible, affordable alternative legal
service providers. We are at a crossroads. To maintain public confidence in the
profession, to meet the need for innovation in how we deliver legal services, to
increase access to justice, and to reduce the level of toxicity that has allowed
mental health and substance use disorders to fester among our colleagues, we
have to act now. Change will require a wide-eyed and candid assessment of
our members’ state of being, accompanied by courageous commitment to re-
envisioning what it means to live the life of a lawyer.
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This report’s recommendations focus on five central themes: (1) identifying stakeholders and the role each of

us can play in reducing the level of toxicity in our profession, (2) eliminating the stigma associated with help-
seeking behaviors, (3) emphasizing that well-being is an indispensable part of a lawyer’s duty of competence, (4)
educating lawyers, judges, and law students on lawyer well-being issues, and (5) taking small, incremental steps
o change how law is practiced and how lawyers are regulated to instill greater well-being in the profession.

The members of this Task Force make the following recommendations after extended deliberation, We
recognize this number of recommendations may seem overwhelming at first. Thus we also provide proposed
state action plans with simple checklists. These help each stakeholder inventory their current system and
explore the recommendations relevant to their group. We invite you to read this report, which sets forth the
basis for why the legal profession is at a tipping point, and we present these recommendations and action
plans for building a more positive future. We call on you to take action and hear our clarion call. The time is now
to use your experience, status, and leadership to construct a profession built on greater well-being, increased
competence, and greater public trust.

Sincerely,

Bree Buchanan, Esq. James C. Coyle, Esq.

Task Force Co-Chair Task Force Co-Chair
Director Attorney Regulation Counsel
Texas Lawyers Assistance Program Colorado Supreme Court

State Bar of Texas

“Lawyers, judges and law students are faced with an increasingly competitive and stressful profession. Studies
show that substance use, addiction and mental disorders, including depression and thoughts of suicide—often
unrecoghized—are at shockingly high rates. As a consequence the National Task Force on Lawyer Well-being,
under the aegis of CoLAP (the ABA Commission on Lawyer Assistance programs) has been formed to promote
nationwide awareness, recognition and treatment. This Task Force deserves the strong support of every lawyer
and bar association.”

David R Brink*
Past President
American Bar Association

* David R. Brink (ABA President 1981-82) passed away in July 2017 at the age of 97. He tirelessly supported the work of lawyer assistance programs across the
nation, and was a beacon of hope in the legal profession for those seeking recovery.
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INTRODUCTION

PART | - RECOMMENDATIONS FOR ALL
STAKEHOLDERS

1. Acknowledge the Problems and Take
Responsibility.
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Profession-Wide Action Plan,
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Commitment to Well-Being.

4. Facilitate, Destigmatize, and Encourage Help-
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5. Build Relationships with Lawyer Well-Being
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5.1 Partner with Lawyer Assistance Programs.

5.2 Consult Lawyer Well-Being Committees
and Other Types of Well-Being Experts.

6. Foster Collegiality and Respectful Engagement
Throughout the Profession.

6.1 Promote Diversity & Inclusivity.

6.2 Create Meaningful Mentoring and
Sponsorship Programs.

7. Enhance Lawyers' Sense of Control.

8. Provide High-Quality Educational Programs and
Materials About Lawyer Well-Being.

9. Guide and Support The Transition of Older
Lawyers.

10. De-emphasize Alcohol at Social Events.

11. Use Monitoring to Support Recovery from
Substance Use Disorders.

12. Begin a Dialogue About Suicide Prevention.

13. Support A Lawyer Well-Being Index to Measure
The Profession’s Progress.

PART Il - SPECIFIC STAKEHOLDER
RECOMMENDATIONS
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21.1 Re-Evaluate Bar Application Inquiries
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21.2 Adopt Essential Eligibility Admission
Requirements.

21.3 Adopt a Rule for Conditional Admission
to Practice Law with Specific
Requirements and Conditions.

214 Publish Data Reflecting Low Rate of
Denied Admissions Due to Mental
Health Disorders and Substance Use.

22, Adjust Lawyer Regulations to Support Weli-Being.

22.1 Implement Proactive Management-
Based Programs (PMBP) That Include
Lawyer Well-Being Components.

22.2 Adopt a Centralized Grievance Intake
System to Promptly Identify Well-Being
Concerns.




22.3 Modify Confidentiality Rules to Allow
One-Way Sharing of Lawyer Well-Being
Related Information from Regulators to
Lawyer Assistance Programs.

22.4 Adopt Diversion Programs and Other

Alternatives to Discipline That Are
Proven.
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Practical Recomendations For Positive Change

lthough the legal profession has known for

years that many of its students and practitioners

are languishing, far too little has been done
to address it. Recent studies show we can no longer
continue to ignore the problems. In 2016, the American
Bar Association (ABA) Commission on Lawyer Assistance
Programs and Hazelden Betty Ford Foundation
published their study of nearly 13,000 currently-
practicing lawyers [the “Study”]. It found that between
21 and 36 percent qualify as problem drinkers, and that
approximately 28 percent, 19 percent, and 23 percent
are struggling with some level of depression, anxiety,
and stress, respectively.! The parade of difficulties
also includes suicide, social alienation, work addiction,
sleep deprivation, job dissatisfaction, a “diversity ctisis,”
complaints of work-life conflict, incivility, a narrowing
of values so that profit predominates, and negative
public perception.? Notably, the Study found that
younger lawyers in the first ten years of practice and
those working in private firms experience the highest
rates of problem drinking and depression. The budding
impairment of many of the future generation of lawyers
should be alarming to everyone. Too many face less
productive, less satisfying, and more troubled career
paths.

Additionally, 15 law schools and over 3,300 law students
participated in the Survey of Law Student Well-Being,
the results of which were released in 2016.% It found

that 17 percent experienced some level of depression,
14 percent experienced severe anxiety, 23 percent had
mild or moderate anxiety, and six percent reported
serious suicidal thoughts in the past year. As to alcohol
use, 43 percent reported binge drinking at least once in
the prior two weeks and nearly one-quarter (22 percent)
reported binge-drinking two or more times during that
period. One-quarter fell into the category of being at
risk for alcoholism for which further screening was
recommended.

The results from both surveys signal an elevated risk in
the legal community for mental health and substance
use disorders tightly intertwined with an alcohol-based
social culture. The analysis of the problem cannot end
there, however. The studies reflect that the majority of
lawyers and law students do not have a mental health
or substance use disorder, But that does not mean that
they’re thriving. Many lawyers experience a “profound
ambivalence” about their work,* and different sectors
of the profession vary in their levels of satisfaction and
well-being.®

Given this data, lawyer well-being issues can no longer
be ignored. Acting for the benefit of lawyers who are
functioning below their ability and for those suffering
due to substance use and mental health disorders, the
National Task Force on Lawyer Well-Being urges our
profession’s leaders to act.

1P, R. Krill, R. Johnson, & L. Albert, The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys, 10 J. ADDICTION MED. 46 (2016).
24, M, Brafford, Building the Positive Law Firm: The Legal Profession At jts Best (August 1, 2014) (Master's thesis, Univ. Pa., on file with U. Pa, Scholarly Commans Database),

available at http://repository.upenn.edu/mapp._capstone/62/,

2J, M. Organ, D. Jaffe, & K. Bender, Suffering in Silence: The Survey of Law Student Well-Being and the Reluctance of Law Students to Seek Help for Substance Use and Menial

Health Concerns, 66 J, LEGAL EDUC, 116 (2016).

13ge D. L. Chambers, Ovarstating the Satisfaction of Lawyers, 38 LAW & SOC. INQUIRY 1 (2013).
5J. M. Organ, What Do We Know About the Satisfaction/Dissatisfaction of Lawyers? A Meta-Analysis of Research on Lawyer Satisfaction and Well-Being, 8 U. ST, THOMAS L. J.
225 (2011); L. S. Krieger & K. M. Sheldon, What Makes Lawyers Happy? Transcending the Anecdotes with Data from 6200 Lawyers, 83 GEQ., WASH. L, REV. 554 (2015).




REASONS TO TAKE ACTION

We offer three reasons to take action: organizational
effectiveness, ethical integrity, and humanitarian
concerns.

First, lawyer well-being contributes to organizational
success—in law firms, corporations, and government
entities. If cognitive functioning is impaired as explained
above, legal professionals will be unable to do their best
work. For law firms and corporations, lawyer health is
an important form of human capital that can provide a
competitive advantage.®

For example, job satisfaction predicts retention and
performance.” Gallup Corporation has done years of
research showing that worker well-being in the form of
engagement is linked to a host of organizational success
factors, including lower turnover, high client satisfaction,

Reasons to Improve
Attorney Well-Being

¢ Good for business
¢ Good for clients
¢ The right thing to do

and higher productivity and profitability. The Gallup
research also shows that few organizations fully benefit
from their human capital because most employees

(68 percent) are not engaged.? Reducing turnover is
especially important for law firms, where turnover rates
can be high. For example, a 2016 survey by Law360
found that over 40 percent of lawyers reported that they
were likely or very likely to leave their current law firms
in the next year.® This high turnover rate for law firms is
expensive—with estimated costs for larger firms of $25
million every year.!® In short, enhancing lawyer health
and well-being is good business and makes sound
financial sense.

Second, lawyer well-being influences ethics and
professionalism. Rule 1.1 of the ABA's Model Rules

of Professional Conduct requires lawyers to “provide
competent representation.” Rule 1.3 requires diligence

in client representation, and Rules 4.1 through 4.4
regulate working with people other than clients. Minimum
competence is critical to protecting clients and allows
lawyers to avoid discipline. But it will not enable them to
live up to the aspirational goal articulated in the Preamble
to the ABA’s Model Rules of Professional Conduct,

which calls lawyers to “strive to attain the highest level of
skill, to improve the law and the legal profession and to
exemplify the legal profession’s ideals of public service.”

Troubled lawyers can struggle with even minimum
competence. At least one author suggests that 40 to

70 percent of disciplinary proceedings and malpractice
claims against lawyers involve substance use or
depression, and often both.’ This can be explained,

in part, by declining mental capacity due to these
conditions. For example, major depression is associated

5C. Keyes & J. Grzywacz, Health as a Compleie State: The Added Value in Work Performance and Healthcars Costs, 47 J, OCCUPATIONAL & ENVTL. MED, 523 (2005).

’T. A. Judge & R, Kiinger, Promoate Job Satisfaction through Mental Challenge, in HANDBOOK OF PRINCIPLES OF ORGANIZATIONAL BEHAV. (E. A. Locke ed., 2008),

8.J. K. HARTER, F. L. SCHMIDT, E. A. KILLHAM, & J. W, ASPLUND, Q12 META-ANALYSIS, GALLUP CONSULTING (2006), hitps://strengths.gallup.com/private/resources/
qi2meta-analysis_flyer_gen_08%2008_bp.pdf; see also Brafford, supra note 2, for a summary of studies linking engagement and other positive employee states to business

success factars,

C. Violante, Law360's 2016 Lawyer Satisfaction Survey: By the Numbers, Law360, Sept. 4, 2016, hitps://www.law360.com/articles/833246/law360-s-201 B-lawyer-satisfaction-

survey-by-the-numbers.

'9M. Levin & B, MacEwen, Assessing Lawyer Traits & Finding a Fit for Success Introducing the Sheffield Legal Assessment (2014) (unpublished), available at hittp://therightprofile.
com/wp-content/uploads/Attorney-Trait-Assessment-Study-Whitepaper-from-The-Right-Profile.pdf (discussing associate turnover statistics and estimated cost of turnover in

large law firms).

"D, B. Marlowe, Alcoholism, Symptoms, Causes & Treatments, in STRESS MANAGEMENT FOR LAWYERS 104-130 (Amiram Elwork ed., 2d ed., 1997) {cited in M. A. Silver,
Substance Abuse, Stress, Mental Health and The Legal Profession, NEW YORK STATE LAW, ASSISTANT TRUST (2004}, avallable at hitp://www.nylat.org/documents/

courseinabox.pdf).
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with impaired executive functioning, including diminished
memory, attention, and problem-solving. Well-functioning
executive capacities are needed to make good decisions
and evaluate risks, plan for the future, prioritize and
sequence actions, and cope with new situations. Further,
some types of cognitive impairment persist in up to

60 percent of individuals with depression even after
mood symptoms have diminished, making prevention
strategies essential.'? For alcohol abuse, the majority

of abusers (up to 80 percent) experience mild to severe
cognitive impairment.’® Deficits are particularly severe

in executive functions, especially in problem-solving,
abstraction, planning, organizing, and working memory—
core features of competent lawyering.

Third, from a humanitarian perspective, promoting well-
being is the right thing to do. Untreated mental health
and substance use disorders ruin lives and careers. They
affect too many of our colleagues. Though our profession
prioritizes individualism and self-sufficiency, we all
contribute to, and are affected by, the collective legal
culture. Whether that culture is toxic or sustaining is up
to us. Our interdependence creates a joint responsibility
for solutions.

Defining Lawyer Well-Being

DEFINING “LAWYER WELL-BEING”

We define lawyer well-being as a continuous process
whereby lawyers seek to thrive in each of the following
areas: emotional health, occupational pursuits, creative
or intellectual endeavors, sense of spirituality or greater
purpose in life, physical health, and social connections
with others. Lawyer well-being is part of a lawyer’s

“Well-Being”: A
Continuous process
toward thriving across
all life dimensions.

ethical duty of competence. It includes lawyers’ ability

to make healthy, positive work/life choices to assure not
only a quality of life within their families and communities,
but also to help them make responsible decisions for
their clients. It includes maintaining their own long term
well-being. This definition highlights that complete health

A continuous process in which lawyers strive for thriving in each dimension of their lives:

Cultivating personal satisfaction,
growth, and enrichment in work; ——————%
financial stabifity. '

Recognizing the importance of
emotions, Developing the ability
to identify and manage our own
emotions to support mental
health, achieve goals, and
inform decision-making.
Seeking help for mental heaith
when needed.

Developing a sense of connection, belonging,
and a well-developed support network while also
contributing to our groups and communities.

| I

Engaging in continuous learning and the pursuit of
creative or intellectually challenging activities that foster
ongoing development; monitoring cognitive weliness.

Developing a sense of
meaningfulness and purpose in all
aspects of life.

-— |

Striving for reguiar physicat activity, proper diet
and nutrition, sufficient sleep, and recovery;
minimizing the use of addictive substances.
Seeking help for physical health when needed.

2P, L, Rock, J. P. Rolser, W. J. Riedel, A. D. Blackwell, A Cognitive Impalrment in Depression: A Systematic Review and Meta-Analysis, 44 PSYCHOL. MED. 2028 (2014);
H. R. Snyder, Major Depressive Disorder is Associated with Broad Impairments on Neuropsychological Measures of Executive Function: A Meta-Analysis and Review, 139

PSYCHOL. BULL. 81 {2013).

0, Smeraldi, S. M. Angelone, M. Movalli, M, Cavicchioli, G. Mazza, A. Notaristefano, & C, Maffel, Testing Three Theories of Cognitive Dysfunction in Alcohol Abuse, 21 J.
PSYCHOPATHOLOGY 125 {2015).'“The WHO's definition of “health” can be found at: hitpy/Awww.who.int/about/mission/en. The definition of “mental health” can be found at:

hitp:/Avww.who.int/features/factfiles/mental_health/en/.
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is not defined solely by the absence of illness; it includes
a positive state of wellness.

To arrive at this definition, the Task Force consulted
other prominent well-being definitions and social science
research, which emphasize that well-being is not limited
to: (1) an absence of iliness, (2) feeling happy all the time,
or (3) intra-individual processes —context matters. For
example, the World Health Organization (WHO) defines
“health” as “a state of complete physical, mental and
social well-being and not merely the absence of disease
or infirmity.” It defines “mental health” as “a state of
well-being in which every individual realizes his or her
own potential, can cope with the normal stresses of life,
can work productively and fruitfully, and is able to make a
contribution to her or his community.”*

Social science research also emphasizes that
“well-being” is not defined solely by an absence of
dysfunction; but nor is it limited to feeling “happy”

or filled with positive emotions. The concept of well-
being in social science research is multi-dimensional
and includes, for example, engagement in interesting
activities, having close relationships and a sense of
belonging, developing confidence through mastery,
achieving goals that matter to us, meaning and purpose,
a sense of autonomy and control, self-acceptance,

and personal growth. This multi-dimensional approach
underscores that a positive state of well-being is not
synonymous with feeling happy or experiencing positive
emotions. It is much broader.

Another common theme in social science research is that
well-being is not just an intra-personal process: context
powerfully influences it." Consistent with this view, a
study of world-wide survey data found that five factors
constitute the key elements of well-being: career, social
relationships, community, health, and finances.1®

The Task Force chose the term “well-being” based on the
view that the terms “health” or “wellness” connote only
physical health or the absence of iliness. Our definition
of “lawyer well-being” embraces the multi-dimensional

concept of mental health and the importance of context
to complete health.

OUR CALL TO ACTION

The benefits of increased lawyer well-being are
compelling and the cost of lawyer impairment are too
great to ignore. There has never been a better or more
important time for all sectors of the profession to get
serious about the substance use and mental health of
ourselves and those around us. The publication of this
report, in and of itself, serves the vital role of bringing
conversations about these conditions out in the open.
In the following pages, we present recommendations
for many stakeholders in the legal profession including
the judiciary, regulators, legal employers, law schools,
bar associations, lawyers’ professional liability carriers,
and lawyer assistance programs. The recommendations
revolve around five core steps intended to build a more
sustainable culture:

(1) ldentifying stakeholders and the role that each of
us can play in reducing the level of toxicity in our
profession.

(2) Ending the stigma surrounding help-seeking
behaviors. This report contains numerous
recommendations to combat the stigma that seeking
help will lead to negative professional consequences.

(3) Emphasizing that well-being is an indispensable
part of a lawyer’s duty of competence. Among the
report’s recommendations are steps stakeholders
can take to highlight the tie-in between competence
and well-being. These include giving this connection
formal recognition through modifying the Rules of
Professional Conduct or their comments to reference
well-being.

(4) Expanding educational outreach and programming
on well-being issues. We need 1o educate lawyers,
judges, and law students on well-being issues. This
includes instruction in recognizing mental health and

“The WHO’s definition of “health” can be found at: hitp://Awww.who.int/about/mission/en. The definition of “mental health” can be found at: http:/fwww,who.int/features/

factfiles/mental_health/en/

*E.g., L Prilleltensky, S. Dietz, O. Prilleltensky, N. D. Myers, C. L. Rubenstein, Y, Jin, & A. McMahon, Assessing Multidimensional Well-Being: Development and Validation of the |

COPPE Scale, 43 J, GMTY. PSYCHOL, 189 {2015),
**T. RATH & J. HARTER, WELL-BEING: THE FIVE ESSENTIAL ELEMENTS (2010).
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substance use disorders as well as navigating the
practice of law in a healthy manner. To implement this
recommendation effectively, more resources need to
be devoted to promoting well-being.

(5) Changing the tone of the profession one small step
at a time. This report contains a number of smali-
scale recommendations, such as allowing lawyers
to earn continuing legal education (CLE) credit for
well-being workshops or de-emphasizing alcohol at
bar association social events. These small steps can
start the process necessary to place health, resilience,
self-care, and helping others at the forefront of what
it means to be a lawyer. Collectively, small steps can
lead to transformative cultural change in a profession
that has always been, and will remain, demanding.

Historically, law firms, law schools, bar associations,
courts, and malpractice insurers have taken a largely
hands-off approach to these issues. They have dealt with
them only when forced to because of impairment that
can no longer be ignored. The dedication and hard work
of lawyer assistance programs aside, we have not done
enough to help, encourage, or require lawyers to be, get,
or stay well. However, the goal of achieving increased
lawyer well-being is within our collective reach. The time
to redouble our efforts is now.

INTRODUCTION

RECOMMENDATIONS

Below, the Task Force provides detailed
racommendations for minimizing lawyer dysfunction,
boosting well-being, and reinforcing the importance of
well-being to competence and excellence in practicing
law. This section has two main parts. Part | provides
general recommendations for all stakeholders in the legal
community. Part Il provides recommendations tailored
to a specific stakeholder: (1) judges, (2) regulators, (3)
legal employers, (4) law schools, (5) bar associations,
(6) lawyers’ professional liability carriers, and (7) lawyer
assistance programs.




“None of us got where we are solely by pulling ourselves up by our bootstraps. We got there
because somebody bent down and helped us pick up our boots.” — Thurgood Marshall

in the legal profession to play a part in the
transformational process aimed at developing a
thriving legal profession.

First, we recommend strategies for all stakeholders

1. ACKNOWLEDGE THE PROBLEMS AND TAKE
RESPONSIBILITY.

Every sector of the legal profession must support lawyer
well-being. Each of us can take a leadership role within
our own spheres to change the profession’s mindset
from passive denial of problems to proactive support for
change. We have the capacity to make a difference.

For too long, the legal
profession has turned a
blind eye to widespread
health problems.

For too long, the legal profession has turned a blind
eye to widespread health problems. Many in the legal
profession have behaved, at best, as if their colleagues’
well-being is none of their business. At worst, some
appear to believe that supporting well-being will harm
professional success. Many also appear to believe

that lawyers’ health problems are solely attributable

to their own personal failings for which they are solely
responsible.

As to the long-standing psychological distress and
substance use problems, many appear to believe that
the establishment of lawyer assistance programs—a

necessary but not sufficient step toward a solution—has
satisfied any responsibility that the profession might
have. Lawyer assistance programs have made incredible
strides; however, to meaningfully reduce lawyer distress,
enhance well-being, and change legal culture, all corners
of the legal profession need to prioritize lawyer health
and well-being. It is not solely a job for lawyer assistance
programs. Each of us shares responsibility for making it
happen.

2. USETHIS REPORT AS ALAUNCH PAD FORA
PROFESSION-WIDE ACTION PLAN.

All stakeholders must lead their own efforts aimed at
incorporating well-being as an essential component

of practicing law, using this report as a launch pad.
Changing the culture will not be easy. Critical to this
complex endeavor will be the development of a National
Action Plan and state-level action plans that continue
the effort started in this report. An organized coalition
will be necessary to plan, fund, instigate, motivate, and
sustain long-term change. The coalition should include,
for example, the Conference of Chief Justices, the
National Organization of Bar Counsel, the Association of
Professional Responsibility Lawyers, the ABA, state bar
associations as a whole and specific divisions (young
lawyers, lawyer well-being, senior lawyers, etc.), the
Commission on Lawyer Assistance Programs, state
lawyer assistance programs, other stakeholders that
have contributed to this report, and many others.

3.LEADERS SHOULD DEMONSTRATE A PERSONAL
COMMITMENT TO WELL-BEING,

Policy statements alone do not shift culture. Broad-
scale change requires buy-in and role modeling from top

E. SCHEIN, ORGANIZATIONAL CULTURE AND LEADERSHIP (2010); R. R, Sims & J. Brinkmann, Leaders As Moral Role Models, 35 J. BUS, ETHICS 327 (2002).




leadership.”” Leaders in the courts, regulators’ offices,
legal employers, law schools, and bar associations will
be closely watched for signals about what is expected.
Leaders can create and support change through their
own demonstrated commitment to core values and well-
being in their own lives and by supporting others in doing
the same.'®

4. FACILITATE, DESTIGMATIZE, AND ENCOURAGE
HELP-SEEKING BEHAVIORS,

All stakeholders must take steps to minimize the stigma
of mental health and substance use disorders because
the stigma prevents lawyers from seeking help.

Research has identified multiple factors that can hinder
seeking help for mental health conditions: (1) failure to
recognize symptoms; (2) not knowing how to identify
or access appropriate treatment or believing it to be a
hassle to do so; (3) a culture’s negative attitude about
such conditions; (4) fear of adverse reactions by others
whose opinions are important; (5) feeling ashamed; (6)
viewing help-seeking as a sign of weakness, having

a strong preference for self-reliance, and/or having

a tendency toward perfectionism; (7) fear of career
repercussions; (8) concerns about confidentiality; (9)
uncertainty about the quality of organizationally-provided
therapists or otherwise doubting that treatment will be
effective; and (10) lack of time in busy schedules.™

The Study identified similar factors. The two most
common barriers to seeking treatment for a substance
use disorder that lawyers reported were not wanting
others to find out they needed help and concerns
regarding privacy or confidentiality. Top concerns of law
students in the Survey of Law Student Well Being were
fear of jeopardizing their academic standing or admission
to the practice of law, social stigma, and privacy
concerns.?!

Research also suggests that professionals with hectic,
stressful jobs (like many lawyers and law students) are
more likely to perceive obstacles for accessing treatment,
which can exacerbate depression. The result of these
barriers is that, rather than seeking help early, many wait
until their symptoms are so severe that they interfere with
daily functioning. Similar dynamics likely apply for aging
lawyers seeking assistance.

Removing these barriers requires education, skill-
building, and stigma-reduction strategies. Research
shows that the most effective way to reduce stigma is
through direct contact with someone who has personally
experienced a relevant disorder. Ideally, this person
should be a practicing lawyer or law student (depending
on the audience) in order to create a personal connection
that lends credibility and combats stigma.? Viewing
video-taped narratives also is useful, but not as effective
as in-person contacts.

The military’s “Real Warrior” mental health campaign

can serve as one model for the legal profession. It is
designed to improve soldiers’ education about mental
health disorders, reduce stigma, and encourage help-
seeking. Because many soldiers (like many lawyers)
perceive seeking help as a weakness, the campaign also
has sought to re-frame help-seeking as a sign of strength
that is important to resilience. It also highlights cultural
values that align with seeking psychological help.?®

5. BUILD RELATIONSHIPS WITH LAWYER WELL-
BEING EXPERTS.

5.1. Partner With Lawyer Assistance Programs.
All stakeholders should partner with and ensure stable

and sufficient funding for the ABA’'s Commission on
Lawyer Assistance Programs (CoLAP) as well as

18 M. Sama & \, Shoaf, Ethical Leadership for the Professions: Fostering a Moral Community, 78 J. BUS. ETHICS 39 (2008).

T, W, Britt, T. M. Greene-Shortridge, S. Brink, Q. B. Nguyen, J. Rath, A. L. Gox, C. W. Hoge, C. A. Castro, Perceived Stigma and Barriers to Care for Psychological Treatment:
Implications for Reactions to Stressors in Different Contexts, 27 J. 80C. & CLINICAL PSYGHOL. 317 (2008); S. Ey, K. R, Henning, & D. L. Shaw, Attitudes and Factors Related
to Seeking Mental Health Treatment among Medical and Dental Students, 14 J. C. STUDENT PSYCHOTHERAPY 23 (2000); S. E. Hanisch, C. D. Twomay, A, H. Szeto, U. W.
Birner, D. Nowak, & C. Sabariego, The Effectiveness of Interventions Targeting the Stigma of Mental liness at the Workplace: A Systematic Review, 16 BMC PSYCHIATRY 1
(2016); K. S. Jennings, J. H. Cheung, T. W. Britt, K. N, Goguen, S. M. Jeffirs, A. L. Peasley, & A. C. Lee, How Are Perceived Stigma, Self-Stigma, and Self-Reliance Related 1o
Treatment-Seeking? A Three-Path Model, 38 PSYCHIATRIC REHABILITATION J. 109 (2015); N. G. Wade, D. L. Vogel, P. Armistead-~Jehle, S. S. Meit, P. J. Heath, H. A, Strass,
Modeling Stigma, Help-Seeking Attitudes, and Intentions to Seek Behavioral Healthcare in a Clinical Military Sample, 38 PSYGHIATRIC REHABILITATION J. 135 (2015),

Krill, Johnson, & Albert, supra note 1, at 50,
210rgan, Jaffe, & Bender, supra note 3, at 141.

2p W, Corrigan, S. B. Morris, P, J. Michaels, J. D. Rafacz, & N. Riisch, Challenging the Public Stigma of Mental lliness: a Meta-Analysis of Outcome Studies, 63 PSYCHIATRIC

SERV. 963 (2012).

#\Wade, Vogel, Armistead-Jehle, Meit, Heath, Strass, supra note 18. The Real Wairior website can be found at www.realwarriors.net,
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for state-based |lawyer assistance programs. ABA

ColL AP and state-based lawyer assistance programs

are indispensable partners in efforts to educate and
empower the legal profession to identify, treat, and
prevent conditions at the root of the current well-being
crisis, and to create lawyer-specific programs and
access to treatment.* Many lawyer assistance programs
employ teams of experts that are well-qualified to help
lawyers, judges, and law students who experience
physical or mental health conditions. Lawyer assistance
programs’ services are confidential, and many include
prevention, intervention, evaluation, counseling, referral
to professional help, and on-going monitoring. Many
cover a range of well-being-related topics including
substance use and mental health disorders, as well as
coghnitive impairment, process addictions, burnout, and
chronic stress. A number also provide services to lawyer
discipline and admissions processes (e.g., monitoring
and drug and alcohol screening).2s

Notably, the Study found that, of lawyers who had
reported past treatment for alcohol use, those who had
used a treatment program specifically tailored to legal
professionals reported, on average, significantly lower
scores on the current assessment of alcohol use.2® This
at least suggests that lawyer assistance programs, which
are specifically tailored to identify and refer lawyers to
treatment providers and resources, are a better fit than
general treatment programs.

Judges, regulators, legal employers, law schools, and
bar associations should ally themselves with lawyer
assistance programs to provide the above services.
These stakeholders should also promote the services
of state lawyer assistance programs. They also should
emphasize the confidential nature of those services to
reduce barriers to seeking help. Lawyers are reluctant

to seek help for mental health and substance use
disorders for fear that doing so might negatively affect
their licenses and lead to stigma or judgment of peers.?’
All stakeholders can help combat these fears by clearly
communicating about the confidentiality of lawyer
assistance programs.

We also recommend coordinating regular meetings with
lawyer assistance program directors to create solutions
to the problems facing the profession. Lawyer assistance
programs can help organizations establish confidential
support groups, wellness days, trainings, summits, and/
or fairs. Additionally, lawyer assistance programs can
serve as a resource for speakers and trainers on lawyer
well-being topics, contribute to publications, and provide
guidance to those concerned about a lawyer’s well-
being.

5.2. Consuit Lawyer Well-Being Committees and
Other Types of Well-Being Experts.

We also recommend partnerships with lawyer well-
being committees and other types of organizations

and consultants that specialize in relevant topics. For
example, the American Bar Association’s Law Practice
Division established an Attorney Well-Being Committee
in 2015. A number of state bars also have well-being
committees including Georgia, Indiana, Maryland,

South Carolina, and Tennessee.?® The Florida Bar
Association’s Young Lawyers Division has a Quality of
Life Gommittee “for enhancing and promoting the quality
of life for young lawyers.”® Some city bar associations
also have well-being initiatives, such as the Cincinnati
Bar Association’s Health and Well-Being Committee.?°
These committees can serve as a resource for education,
identifying speakers and trainers, developing materials,
and contributing to publications. Many high-quality
consultants are also available on well-being subjects.

*The ABA Commission an Lawyer Assistance Programs’ (CoLAP) website provides numerous resources, including help lines and a directory of state-based law assistant

programs. See hitp:/Awww.americanbar.org/groups/lawyer_assistance html.

BCOMM'N ON LAWYER ASSISTANCE PROGRAMS, AM. BAR ASS'N, 2014 COMPREHENSIVE SURVEY OF LAWYER ASSISTANGE PROGRAMS 34-37 (2014).

#Krill, Johnson, & Albert, supra note 1, at 50.
%id. at 51.

#The State Bar of Georgia, “Lawyers Living Well,” hitps://www.gabar.org/welliness/; The indiana State Bar Association Wellness Committes, hitps:/finbar.site-ym.com/members/
group.aspx?id=134020; Maryland State Bar Association Wellness Gommittee, http://www.msba.org/Wellness/default.aspx; South Carolina Bar Lawyer Wellness Committee,
http://discussions.scbar.org/public/weliness/index. hirl; Tennessee Bar Assaciation Attorney Well Being Committee, http://www.tba.org/committes/attorney-well-being-

committes,

*The Fla. Bar Ass’n, Young Lawyers Division, Committees, Quality of Life, https://fflayld.org/board-of-governars/committess/ (last visited June 8, 2017).
“Cincinnati Bar Ass'n Health and Well-Being Committes, http:/Awww.cincybar.org/groups/health-and-weli-being.php (last visited June 28, 2017).
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Care should be taken to ensure that they understand the
particular types of stress that affect lawyers.

6.FOSTER COLLEGIALITY AND RESPECTFUL
ENGAGEMENT THROUGHOUT THE PROFESSION.

women lawyers are more frequent targets of incivility
and harassment.® Legal-industry commentators offer
a host of hypotheses to explain the decline in civility.®”
Rather than continuing to puzzle over the causes, we
acknowledge the complexity of the problem and invite

further thinking on how to address it.
We recommend that all stakeholders develop and
enforce standards of collegiality and respectful
engagement. Judges, regulators, practicing lawyers, law
students, and professors continually interact with each
other, clients, opposing parties, staff, and many others.*
Those interactions can either foment a toxic culture that
contributes to poor health or can foster a respectful
culture that supports well-being. Chronic incivility is
corrosive. It depletes energy and motivation, increases
burnout, and inflicts emotional and physiological
damage. It diminishes productivity, performance,
creativity, and helping behaviors.*

Incivility appears
to be on therise.

As a start, we recommend that bar associations and
courts adopt rules of professionalism and civility, such
as those that exist in many jurisdictions.®® Likewise,
law firms should adopt their own professionalism
standards.? Since rules alone will not change culture,
all stakeholders should devise strategies to promote
wide-scale, voluntary observance of those standards.
This should include an expectation that all leaders in
the profession be a role model for these standards of
professionalism.

Civility appears to be declining in the legal profession.
For example, in a 1992 study, 42 percent of lawyers

and 45 percent of judges believed that civility and
professionalism among bar members wetre significant
problems. In a 2007 survey of lilinois lawyers, 72
percent of respondents categorized incivility as a serious
or moderately setious problem® in the profession. A
recent study of over 6,000 lawyers found that lawyers
did not generally have a positive view of lawyer or judge
professionalism.®* There is evidence showing that

Exemplary standards of professionalism are inclusive.
Research reflects that organizational diversity and
inclusion initiatives are associated with employee
well-being, including, for example, general mental and
physical health, perceived stress level, job satisfaction,
organizational commitment, trust, work engagement,

31G5ee C. B. Preston & H. Lawrence, Incentivizing Lawyers to Play Nice: A National Survey on Civility Standards and Options for Enforcement, 48 U. MICH. J.L. REFORM
701 (2015); AM. BAR ASS'N RESOL. 108 (August 2611), http://wmv.americanbar.org/content/dam/aba/adminlstrative/dtspute_resoluﬁon/civiIity.authcheckdam.pdf; AM.

BAR ASS'N RESOL. 105B (August 2014), http://www.americanbar.org/news/reporter_resources/aba—2014—annual—meeting/2014-annual-meeting-house-of—delegates-
resolutions/105b.html.

%) E, Dutton & E. D. Heaphy, The Power of High-Quality Connections, in POSITIVE ORGANIZATIONAL SCHOLARSHIP: FOUNDATIONS OF A NEW DISGIPLINE 263-278 (K. S.
Cameron, J. E. Dutton, & R, £, Quinn eds,, 2003); C. M. Pearson & C. L, Porath, On the Nature, Consequences and Remedies of Workplace Incivility: No Time for “Nice"? Think
Again, 19 ACAD. OF MGMT. EXECUTIVE 7 (2005); B. M. Walsh, V. J. Magley, D. W. Reeves, K. A. Davies-Schrils, M, D, Marmet, & J. A. Gallus, Assessing Workgroup Norms for
Civility: The Development of the Civility Norms Questionnaire-Brief, 27 J. BUS, PSYCHOL., 407 (2012).

1g, 8. DAICOFE, LAWYER, KNOW THYSELF: A PSYCHOLOGICAL ANALYSIS OF PERSONALITY STRENGTHS AND WEAKNESSES (2004).

%D, E. Campbell, Raise Your Right Hand and Swear to Be Givil: Defining Civility As An Obligation of Professional Responsibility, 47 GONZ, L. REV. 99 (2012); see also IL, SUP.
CT. GOMMN ON PROFESSIONALISM, Survey an Professionalism, A Study of llinois Lawyers 2007 & Survey on Professionalism, A Study of lllinois Lawyers 2014 (2007
& 2014); L. Brodoff & T, M, Jaasko-Fisher, WSBA Civilily Study, NW LAWYER, Dec. 201 6/Jan, 2017, at 22, available at http://nwlawyerwsba.org/mwlawyer/dec_2016_
jan_20177pg=224pg22.

BKrieger & Sheldon, supra note 5.

%, M. Corting, K. A, Lonsway, V. J. Magley, L. V. Freeman, L. L. Collinsworth, M. Hunter, & L. F. Fitzgerald, What's Gender Got to Do with It? Incivility in the Federal Courts,

27 LAW & SOC. INQUIRY 235 (2002); see also L. M. Gortina, D. Kabat-Farr, E. A, Leskinen, M. Huerta, & V. J. Magley, Selective Incivility as Modern Discrimination in
Organizations: Evidence and Impact, 30 J, MGMT. 1579 (2013).

77E.g., Campbell, supra note 34; A, T, Kronman, THE LOST LAWYER (1 9903); J. Smith, Lawyers Behaving Badly Get a Dressing Down from Civility Cops, WALL ST. J., Jan. 27,
2013, at A1; Walsh, Magley, Reeves, Davies-Schrils, Marmet, & Gallus, supra note 32.

ssExamples of professionalism codes can be found on the ABA Center for Professional Responsibility's website: https://www.americanbar.org/groups/professional
responsibility/committees_commissions/standingcommitteeonprofessionalism2/professionalism_codes,html; se6 also AM. BAR ASS'N RESOL. 108 (2011), available at http://
www.americanbar.org/content/dam/aba/directories/policy/2011_am_108.authcheckdam.pdf.

%Geo C. B. Preston & H. Lawrence, incentivizing Lawyers to Play Nice: A National Survey on Civility Standards and Options for Enforcement, 48 U. MICH. J.L. REFORM 701
(2015),
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perceptions of organizational fairness, and intentions

to remain on the job.*® A significant contributor to
well-being is a sense of organizational belongingness,
which has been defined as feeling personally accepted,
respected, included, and supported by others. A weak
sense of belonging is strongly associated with depressive
symptoms.*’ Unfortunately, however, a lack of diversity
and inclusion is an entrenched problem in the legal
profession.”? The issue is pronounced for women and
minorities in larger law firms.*

6.1. Promote Diversity and Inclusivity.

Given the above, we recommend that all stakeholders
urgently prioritize diversity and inclusion. Regulators and
bar associations can play an especially influential role

in advocating for initiatives in the profession as a whole
and educating on why those initiatives are important

to individual and institutional well-being. Examples

of relevant initiatives include: scholarships, bar exam
grants for qualified applicants, law school orientation
programs that highlight the importance of diversity and
inclusion, CLE programs focused on diversity in the legal
profession, business development symposia for women-
and minority-owned law firms, pipeline programming for
low-income high school and college students, diversity
clerkship programs for law students, studies and reports
on the state of diversity within the state’s bench and bar,
and diversity initiatives in law firms.*

6.2. Create Meaningful Mentoring and Sponsorship
Programs.

Another relevant initiative that fosters inclusiveness
and respectful engagement is mentoring. Research has
shown that mentorship and sponsorship can aid well-
being and career progression for women and diverse
professionals. They also reduce lawyer isolation.®
Those who have participated in legal mentoring report
a stronger sense of personal connection with others in
the legal community, restored enthusiasm for the legal
profession, and more resilience—alt of which benefit
both mentors and mentees.*” At least 35 states and
the District of Columbia sponsor formal mentoring
programs.*®

7.ENHANCE LAWYERS’ SENSE OF CONTROL.

Practices that rob lawyers of a sense of autonomy and
control over their schedules and lives are especially
harmful to their weli-being. Research studies show

that high job demands paired with a lack of a sense

of control breeds depression and other psychological
disorders.* Research suggests that men in jobs with
such characteristics have an elevated risk of alcohol
abuse.®® A recent review of strategies designed to
prevent workplace depression found that those designed
to improve the perception of control were among the

©E.g., M. M. Barak & A. Levin, Oulside of the Corporate Mainstream and Excluded from the Work Community: A Study of Diversity, Job Satisfaction and Well-Being, 5 COMM.,
WORK & FAM. 133 (2002); J. Hwang & K. M. Hopkins, A Structural Equation Model of the Effects of Diversity Characteristics and Inclusion on Organizational Qutcomes in the
Child Welfare Workforce, 50 CHILD. & YOUTH SERVS. REV, 44 (2015); see generally G. R. Ferris, S. R. Daniels, & J, C. Sexton, Race, Stress, and Well-Being in Organizations:
An Integrative Conceptualization, in THE ROLE OF DEMOGRAPHICS [N OCCUPATIONAL STRESS AND WELL-BEING 1-39 (P. L. Perrewé, C. C. Rosen, J. B. Halbesleben, P

L. Perrewé eds., 2014).

“W., D. Cockshaw & I. M. Shochet, The Link Between Belongingness and Depressive Symptoms: An Exploration in the Workplace Interpersonal Context, 45 AUSTRL. PSYCHOL.
283 {2010); W. D. Cockshaw, I. M. Shachet & P L. Obst, Deprassion and Belongingness in General and Workplace Gontexis: A Cross-Lagged Longitudinal Investigation, 33 J.

SOC. & GLINICAL PSYCHOL. 448 (2014).

*“D. L, Rhode, Law Is The Least Diverse Profession in The Nation. And Lawyers Aren't Doing Enough to Change That, WASH. POST, Post Everything, May 27, 2015, available at
h’c’(ps://www,washing’tonpos,t.com/posteverytk*xing/\.\/p/zo15/05/27/!aw-ls—the-leas.t-dive:rse-profes.sion-in—thez—nation-and-Iatwyers-arent-c{oing-enough—to—chamge~that/’?utm~
term=.a79ad124eb5cl; see also Aviva Gulyer, Diversily in the Practice of Law: How Far Have We Come?, G.P. SOLO, Sept./Oct. 2012, available at hitp://www.americanbar.org/
publications/gp_solo/2012/september_october/diversity_practice_law_how_far | have_we_come.html.

L. S. RIKLEEN, NAT'L ASSOC., WOMEN LAWYERS, REPORT OF THE NINTH ANNUAL NAWL NATIONAL SURVEY ON RETENTION AND PROMOTION OF WOMEN IN
LAW FIRMS (2015}, available at http://www.nawl.org/2015nawlsurvey; S. A, SCHARFL, R. LIEBENBERG, & C. AMALFE, NAT'L ASSOC. WOMEN LAWYERS, REPORT
OF THE EIGHTH ANNUAL NAWL NATIONAL SURVEY ON RETENTION AND PROMOTION OF WOMEN IN LAW FIRMS (2014), available at hitp://www.nawl.org/p/bifet/
blogid=108&blogaid=56; see also FLA. BAR ASS'N YOUNG LAW. DIVISION COMM’N ON WOMER, hitps://flayld.org/commission-on-women/,

*“See C. U. Stacy, Trends and Innovations Boosting Diversity in the Law and Beyond, 1.. PRAG. TODAY, March 14, 201 6, available at hitp://www.lawpracticetoday.org/article/
trends-and-innovations-boosting-diversity-in-the-law-and-beyond; Il.. SUP. CT. COMM'N ON PROFESSIONALISM, DIVERSITY & INCLUSION TOOLKIT, https://www.2civility.

org/programs/cle/cle-resources/diversity-inclusion.

“Ferris, Danlels, & Sexton, supra note 40; A. Ramaswarni, G. F. Dreher, R. Bretz, & C. Wiethoft, The Interactive Effecis of Gender and Mentoring on Career Attainment: Making

the Case for Female Lawyers, 37 J. CAREER DEV., 692 (2010).

R, NERISON, LAWYERS, ANGER, AND ANXIETY: DEALING WITH THE STRESSES OF THE LEGAL PROFESSION (2010).

47D, A, Cotter, The Positives of Mentoring, YOUNG LAW. DIV,, AM. BAR ASS'N (2017), available at http:/Awww.americanbar.org/publications/tyl/topics/mentoring/the_positives_
mentoring.html; M. M. Heekin, Implementing Psychological Resifience Training In Law Incubators, 1 J. EXPERIENTIAL LEARNING 286 (20186).

20f the 35 programs, seven are mandatory (GA, NV, NM, OR, SGC, UT, and WY) and some are approved for CLE credits. See the American Bar Association for more information:
http://mvw.americanbar.org/groups/professiona!_responsibiIity/resources/professiona|ism/mentoring.html.

“J-M Woo & T. T. Postolache, The Impact of Work Environment on Mood Disorders and Suicide: Evidence and Implications, 7 INT'L J. DISABILITY & HUMAN DEV, 185 (2008}; J.
M. Griffin, R, Fuhrer, 8. A, Stansfeld, & M. Marmot, The Importance of Low Conirol at Work and Home on Depression and Anxiety: Do These Effacts Vary by Gender and Sacial

Class?, 54 SOC, SCI. & MED. 783 (2002).

A, J. Crum, P, Salovey, & S. Achor, Rethinking Siress: The Role of Mindsets in Determining the Stress Response, 10 J, PERSONALITY & SOC. PSYCHOL. 716 {2013).
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most effective.5" Research confirms that environments
that facilitate control and autonomy contribute to optimal
functioning and well-being.*

We recommend that all stakeholders consider how long-
standing structures of the legal system, organizational
norms, and embedded expectations might be modified
to enhance lawyers’ sense of control and support

a healthier lifestyle. Courts, clients, colleagues, and
opposing lawyers all contribute to this problem.
Examples of the types of practices that should be
reviewed include the following:

+  Practices concerning deadlines such as tight
deadlines for completing a large volume of work,
limited bases for seeking extensions of time,
and ease and promptness of procedures for
requesting extensions of time;

+  Refusal to permit trial lawyers to extend trial dates
to accommodate vacation plans or scheduling
trials shortly after the end of a vacation so that
lawyers must work during that time;

+  Tight deadlines set by clients that are not based
on business needs;

+  Senior lawyer decision-making in matters about
key milestones and deadlines without consulting
other members of the litigation team, including
junior lawyers;

+  Senior lawyers’ poor time-management habits
that result in repeated emergencies and weekend
work for junior lawyers and staff;

+  Expectations of 24/7 work schedules and of
prompt response to electronic messages at all
times; and

« Excessive law school workload, controlling
teaching styles, and mandatory grading curves.

8.PROVIDE HIGH-QUALITY EDUCATIONAL
PROGRAMS ABOUT LAWYER DISTRESS AND
WELL-BEING.

All stakeholders should ensure that legal professionals
receive training in identifying, addressing, and supporting
fellow professionals with mental health and substance
use disorders. At a minimum, training should cover the
following:

+ The warning signs of substance use or mental
health disorders, including suicidal thinking;

«  How, why, and where to seek help at the first
signs of difficulty;

+ The relationship between substance use,
depression, anxiety, and suicide;

«  Freedom from substance use and mental health
disorders as an indispensable predicate to fitness
to practice;

«  How to approach a colleague who may be in
trouble;

+  How to thrive in practice and manage stress
without reliance on alcohol and drugs; and

« A self-assessment or other check of participants’
mental health or substance use risk.

As noted above, to help reduce stigma, such programs
should consider enlisting the help of recovering lawyers
who are successful members of the legal community.
Some evidence reflects that social norms predict
problem drinking even more so than stress.®® Therefore,
a team-based training program may be most effective
because it focuses on the level at which the social norms
are enforced.®

Given the influence of drinking norms throughout the
profession, however, isolated training programs are not
sufficient. A more comprehensive, systemic campaign is
likely to be the most effective—though certainly the most
challenging.5 All stakeholders will be critical players in
such an aspirational goal. Long-term strategies should
consider scholars’ recommendations to incorporate
mental health and substance use disorder training into
broader health-promotion programs to help skirt the
stigma that may otherwise deter attendance.

513, Joyce, M, Modini, H. Christensen, A. Mykletun, R. Bryant, P. 8. Mitchell, & 8. B. Harvey, Workplace Interventions for Common Mental Disorders: A Systematic Meta-Review,

46 PSYCHOL. MED. 683, 693 (2016).

52y Su & J. Reeve, A Meta-Analysis of the Effectiveness of Intervention Programs Designed to Support Autonomy, 23 EDUC. PSYCHOL. REV. 159 (2011),
D, C. Hodgins, R, Williams, & G. Munro, Workplace Responsibility, Stress, Alcohol Availability and Norms as Predictors of Alcohol Consumption-Related Problems Among

Employed Workers, 44 SUBSTANGE USE & MISUSE 2062 (2009),

510, Kolar & K. von Treusr, Alcohol Misuse Interventions in the Workplace: A Systematic Review of Workplace and Sporis Management Alcohol Interventions, 13 INT'L J.
MENTAL HEALTH ADDICTION 563 (2015); e.¢., J. B. Bennett, W, E. K. Lehman, G. S. Reynolds, Team Awareness for Workplace Substance Abuse Prevention: The Empirical

and Conceptual Development of a Training Program, 1 PREVENTION SCI. 157 (2000).

ssKolar & von Treuer, supra note 54,
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Research also suggests that, where social drinking

has become a ritual for relieving stress and for social
bonding, individuals may resist efforts to deprive them of
a valued activity that they enjoy. To alleviate resistance
based on such concerns, prevention programs should
consider making “it clear that they are not a temperance
movement, only a force for moderation,” and that they
are not designed to eliminate bonding but to ensure that
drinking does not reach damaging dimensions.5

Additionally, genuine efforts to enhance lawyer well-
being must extend beyond disorder detection and
treatment. Efforts aimed at remodeling institutional
and organizational features that breed stress are

Well-being efforts must
extend beyond detection
and treatment and
address root causes of
poor health.

crucial, as are those designed to cultivate lawyers’
personal resources to boost resilience. All stakeholders
should participate in the development and delivery of
educational materials and programming that go beyond
detection to include causes and consequences of
distress. These programs should be eligible for CLE
credit, as discussed in Recommendation 20.3. Appendix
B to this report offers examples of well-being-related
educational content, along with empirical evidence to
support each example.

9. GUIDE AND SUPPORT THE TRANSITION OF
OLDER LAWYERS.

Like the general population, the lawyer community is
aging and lawyers are practicing longer.” In the Baby
Boomer generation, the oldest turned 62 in 2008, and
the youngest will turn 62 in 2026.% |n law firms, one
estimate indicates that nearly 65 percent of equity
partners will retire over the next decade.’® Senior lawyers
can bring much to the table, including their wealth of
experience, valuable public service, and mentoring of
new lawyers. At the same time, however, aging lawyers
have an increasing risk for declining physical and mental
capacity. Yet few lawyers and legal organizations have
sufficiently prepared to manage transitions away from
the practice of law before a crisis occurs. The result

is a rise in regulatory and other issues relating to the
impairment of senior lawyers. We make the following
recommendations to address these issues:

Planning Transition of
Older Lawyers

1. Provide education 1o detect
cognitive decline.

2. Develop succession plans.

3. Create transition programs
to respectfully aid retiring
professionals plan for their
next chapter.

*R. F. Cook, A. S. Back, J. Trudeau, & T. McPherson, Integrating Substance Abuse Prevention into Health Promotion Programs in the Workplace: A Social Cognitive Intervention
Targeting the Mainstream User, in PREVENTING WORKPLACE SUBSTANGE ABUSE: BEYOND DRUG TESTING TO WELLNESS 97 (W. K. Lehman, J. B. Bennett eds., 2003),

A recent American Bar Association report reflected that, in 2005, 34 percent of practicing fawyers were age fifty-five or over, compared 1o 25 percent in 1980. See LAWYER
DEMOGRAPHICS, A.B.A. SEC. OF LEGAL EDUGC. & ADMISSIONS TO THE BAR (2016), available at http://www.americanbar.org/content/dam/aba/administrative/market_

research/lawyer-demographics-tables-2016.authcheckdam.pdf.

¥E. A. McNickle, A Grounded Theory Study of Intrinsic Work Motivation Factors Influencing Public Utifity Employees Aged 55 and Older as Related to Retirement Decisions
(2009) (doctoral dissertation, Capella University) {available from ProQuest Dissertations and Theses Databass}.
M. P. Shannon, A Short Course in Succession Planning, 37 L. PRAC, MAG. (2011), available at hitp:/Awww.americanbar.org/publications/law_practice_magazine/2011/may_

june/a_short_course_n_succession_planning htmi.
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First, all stakeholders should create or support
programming for detecting and addressing cognitive
decline in oneself and colleagues.

Second, judges, legal employers, bar associations,
and regulators should develop succession plans,

or provide education on how to do so, to guide the
transition of aging legal professionals. Programs should
include help for aging members who show signs of
diminished cognitive skills, to maintain their dignity
while also assuring they are competent to practice.®® A
model program in this regard is the North Carolina Bar
Association’s Senior Lawyers Division.®'

Third, we recommend that legal employers, law firms,
courts, and law schools develop programs to aid the
transition of retiring legal professionals. Retirement

can enhance or harm well-being depending on the
individual’s adjustment process.®? Many lawyers who are
approaching retirement age have devoted most of their
adult lives to the legal profession, and their identities
often are wrapped up in their work. Lawyers whose
self-esteem is contingent on their workplace success

are likely to delay transitioning and have a hard time
adjusting to retirement.®® Forced retirement that deprives
individuals of a sense of control over the exit timing or
process is particularly harmful to well-being and long-
term adjustment to retirement.®

To assist stakeholders in creating the programming to
guide and suppott transitioning lawyers, the Task Force
sets out a number of suggestions in Appendix C.

10. DE-EMPHASIZE ALCOHOL AT SOCIAL EVENTS.
Workplace cultures or social climates that support

alcohol consumption are among the most consistent
predictors of employee drinking. When employees drink

together to unwind from stress and for social bonding,
social norms can reinforce tendencies toward problem
drinking and stigmatize seeking help. On the other hand,
social norms can also lead colleagues to encourage
those who abuse alcohol to seek help.®®

In the legal profession, social events often center

around alcohol consumption (e.g., “Happy Hours,” “Bar
Reviews,” networking receptions, etc.). The expectation
of drinking is embedded in the culture, which may
contribute to over-consumption. Legal employers, law
schools, bar associations, and other stakeholders that
plan social events should provide a variety of alternative
non-alcoholic beverages and consider other types of
activities to promote socializing and networking. They
should strive to develop social norms in which lawyers
discourage heavy drinking and encourage others to seek
help for problem use.

11. UTILIZE MONITORING TO SUPPORT RECOVERY
FROM SUBSTANCE USE DISORDERS.

Extensive research has demonstrated that random drug
and alcohol testing (or “monitoring”) is an effective way
of supporting recovery from substance use disorders
and increasing abstinence rates. The medical profession
has long relied on monitoring as a key component of

its treatment paradigm for physicians, resulting in long-
term recovery rates for that population that are between
70-96 percent, which is the highest in all of the treatment
outcome literature.8 One study found that 96 percent of
medical professionals who were subject to random drug
tests remained drug-free, compared to only 64 percent
of those who were not subject to mandatory testing.®”
Further, a national survey of physician health programs
found that among medical professionals who completed
their prescribed treatment requirements (including
monitoring), 85 percent were licensed and actively

3es generally W. SLEASE ET AL., NOBC-APRL-COLAP SECOND JOINT COMMITTEE ON AGING LAWYERS, FINAL REPORT (2014), available at http://Awww.americanbar.org/
content/dam/aba/administrative/lawyer_assistance/!smcolapﬁnobcﬁaprl_colap_secondJointﬂcommittee_aging_lawyers.authcheckdam.pdf.

s1Senior Lawyers Division, N. C. Bar Ass'n, https://www.ncbar.org/members/divisions/senior—lawyers/.

&N, Houlfort, C. Fernet, R, J. Vallerand, A, Laframboise, F. Guay, & R. Koestner, The Role of Passion for Work and Need for Satisfaction in Psychological Adjustment to

Retirement, 88 J. VOCATIONAL BEHAVIORS 84 (2015).
S,

E, Dingemans & K. Henkens, How Do Retirerent Dynamics Influence Mental Well-Being in Later Life? A 10-Year Panel Study, 41 SCANDINAVIAN J. WORK, ENV'T & HEALTH
16 (2015); A. M. Muratore & J. K. Earl, Improving Retirement Outcomes: The Role of Resources, Pre-Retirement Planning and Transition Characteristics, 35 AGEING & 30C.

2100 (2015).

85, B, Bennett, C. R. Patterson, G. 8. Reynolds, W, L. Wiitala, & W. K. Lehman, Team Awareness, Problem Drinking, and Drinking Glimate: Workplace Social Health Promotion in

a Policy Context, 19 AM, J, HEALTH PROMOTION 103 (2004).

R, L. DuPont, A, T. McLellan, W. L, White, L. Merlo & M. S. Gold, Setting the Standard for Recovery: Physicians Health Programs Evaluation Review, 36 J. SUBSTANCE ABUSE

TREATMENT 159 (2008).

6], Shore, The Oregon Experience with Impaired Physicians on Probation: An Eight Year Follow-Up, 257 J. AM. MED, ASS'N 2031 (1987).

RECOMMENDATIONS FOR ALL 8TAKEHGLDEF%&2€




working in the health care field at a five year follow-up
after completing their primary treatment program.®® In
addition, one study has found that physicians undergoing
monitoring through physician health programs
experienced lower rates of malpractice claims.®®

Such outcomes are not only exceptional and
encouraging, they offer clear guidance for how the

legal profession could better address its high rates of
substance use disorders and increase the likelihood of
positive outcomes. Although the benefits of monitoring
have been recognized by various bar associations,
lawyer assistance programs, and employers throughout
the legal profession, a uniform or “best practices”
approach to the treatment and recovery management
of lawyers has been lacking. Through advances in
monitoring technologies, random drug and alcohol
testing can now be administered with greater accuracy
and reliability —as well as less cost and inconvenience —
than ever before. Law schools, legal employers,
regulators, and lawyer assistance programs would all
benefit from greater utilization of monitoring to support
individuals recovering from substance use disorders.

12, BEGIN A DIALOGUE ABOUT SUICIDE
PREVENTION,

It is well-documented that lawyers have high rates of
suicide.” The reasons for this are complicated and
varied, but some include the reluctance of attorneys to
ask for help when they need it, high levels of depression
amongst legal professionals, and the stressful nature

of the job.” If we are to change these statistics,
stakeholders need to provide education and take action.
Suicide, like mental health or substance use disorders,
is a highly stigmatized topic. While it is an issue that
touches many of us, most people are uncomfortable
discussing suicide. Therefore, stakeholders must

make a concerted effort towards suicide prevention to
demonstrate to the legal community that we are not

afraid of addressing this issue. We need leaders to
encourage dialogue about suicide prevention.

One model for this is through a “Calf to Action,” where
members of the legal community and stakeholders from
lawyer assistance programs, the judiciary, law firms, law
schools, and bar associations are invited to attend a
presentation and community discussion about the issue.

Gall to Action
¢/ Organize “Gall to Action” events to
raise awareness.

/' Share stories of those affected by
suicide.

¢ Provide education about signs of
depression and suicidal thinking.

¢/ Learn non-verbal signs of distress.

¢/ Gollect and publicize available
resources.

When people who have been affected by the suicide of
a friend or colleague share their stories, other members
of the legal community begin to better understand

the impact and need for prevention.” |n addition,
stakeholders can schedule educational presentations
that incorporate information on the signs and symptoms
of suicidal thinking along with other mental health/

R, L. DuPont, A. T. MclLellan, G, Carr, M. Gendel, & G. E. Skipper, How Are Addicted Physicians Treated? A National Survay of Physician Health Programs, 37 J. SUBSTANCE

ABUSE TREATMENT 1 (2009).

SE. Brooks, M. H. Gendel, D. C. Gundersen, S. R, Eatly, R. Schirrmacher, A. Lembitz, & J, H. Share, Physician Health Programs and Malpractice Claims: Reducing Risk Through

Monitoring, 63 OCCUPATIONAL MED, 274 (2013).

R. Flores & R, M. Arce, Why Are Lawyers Killing Themselves?, GNN, Jan, 20, 2014, http:/Avww.cnn.com/2014/01/19/uslawyer-suicides/. If you or someone you know is
expeariencing suicidal thinking, please seek help immediately. The National Suicide Prevention Lifefine can be reached at 1-800-273-8255, https://suicidepreventioniifelins.org,
"o,

*The Colorado Lawyer Assistance Program spansored ane such Call to Action on Janua

better understands the need for dialogue and prevention,
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substance use disorders. These can occur during CLE
presentations, staff meetings, training seminars, at

law school orientations, bar association functions, etc.
Stakeholders can contact their state lawyer assistance
programs, employee assistance program agencies,

or health centers at law schools to find speakers, or
referrals for counselors or therapists so that resources
are available for family members of lawyers, judges, and
law students who have taken their own life.

It's important for all stakeholders to understand that,
while lawyers might not tell us that they are suffering,
they will show us through various changes in behavior
and communication styles. This is so because the
majority of what we express is non-verbal.”® Becoming
better educated about signs of distress will enable us
to take action by, for example, making health-related
inquiries or directing them to potentially life-saving
resources.

13. SUPPORT A LAWYER WELL-BEING INDEX TO
MEASURE THE PROFESSION’S PROGRESS.

We recommend that the ABA coordinate with state bar
associations to create a well-being index for the legal
profession that will include metrics related to lawyers,
staff, clients, the legal profession as a whole, and the
broader community. The goal would be to optimize the
well-being of all of the legal profession’s stakeholders.™

Creating such an index would correspond with a growing

worldwide consensus that success should not be
measured solely in economic terms. Measures of well-

being also have an important role to play in defining
success and informing policy.” The index would help
track progress on the transformational effort proposed
in this report. For law firms, it also may help counter-
balance the “profits per partner metric” that has been
published by The American Lawyer since the late
1980s, and which some argue has driven the profession
away from its core values. As a foundation for building
the well-being index, stakeholders could look to, for
example, ctiteria used in The American Lawyer’s Best
Places to Work survey, or the Tristan Jepson Memorial
Foundation’s best practice guidelines for promoting
psychological well-being in the legal profession.”

BALBERT MEHRABIAN, SILENT MESSAGES: IMPLICIT COMMUNICATION OF EMOTIONS AND ATTITUDES (1972).
71Gee R, E, FREEMAN, JJ. S. HARRISON, & A. WICKS, MANAGING FOR STAKEHOLDERS: SURVIVAL, REPUTATION, AND SUCCESS (2007); J. MACKEY & R, SISODIA,

CONSGIOUS CAPITALISM: LIBERATING THE HERQIC SPIRIT OF BUSINESS (2014).

%, Fasolo, M. Galetto, & E. Turina, A Pragmatic Approach to Evaluate Alternative Indicators to GDF, 47 QUALITY & QUANTITY 633 (2013); WORLD HAPPINESS REPORT (J.
Helliwell, R. Layard, & J. Sachs eds., 2013), available at http://unsdsn.org/wp-content/uploads/201 4/02WorldHappinessReport2013_online.pd; G. O'Donnell, Using Well-Being

as a Guide to Public Policy, in WORLD HAPPINESS REPORT,

%The Tristan Jepson Memarial Foundation's Guidelines are available at http://timf.client.fatbeehive.com.au/wp/wp-content/uploads/T. JMFMentalHealthGuidelines_Ad4_140427.pd.
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"A tree with strong roots laughs at storms.” — Malay Proverb

udges occupy an esteemed position in the legal

profession and society at large. For most, serving

on the bench is the capstone of their legal career.
The position, however, can take a toll on judges’ health
and well-being. Judges regularly confront contentious,
personal, and vitriolic proceedings. Judges presiding
over domestic relations dockets make life-changing
decisions for children and families daily.”” Some report
lying awake at night worrying about making the right
decision or the consequences of that decision.” Other
judges face the stress of presiding over criminal cases
with horrific underlying facts.™

Also stressful is the increasing rate of violence against
judges inside and outside the courthouse.®® Further,
many judges contend with isolation in their professional
lives and sometimes in their personal lives.®' When a
judge is appointed to the bench, former colleagues who
were once a source of professional and personal support
can become more guarded and distant.®? Often, judges
do not have feedback on their performance. A number
take the bench with little preparation, compounding

the sense of going it alone.®® Judges also cannot “take
off the robe” in every day interactions outside the
courthouse because of their elevated status in society,
which can contribute to social isolation.® Additional
stressors include re-election in certain jurisdictions.®
Limited judicial resources coupled with time-intensive,
congested dockets are a pronounced problem.?® More
recently, judges have reported a sense of diminishment

’A. Resnick, K. Myatt, & P. Marotta, Surviving Bench Stress, 49 FAM, CT. REV. 610, 610-11 (2011).

Pld, at611-12.

in their estimation among the public at large.’” Even the
most astute, conscientious, and collected judicial officer
can struggle to keep these issues in perspective.

We further recognize that many judges have the same
reticence in seeking help out of the same fear of
embarrassment and occupational repercussions that
lawyers have. The public nature of the bench often
heightens the sense of peril in coming forward.® Many
judges, like lawyers, have a strong sense of perfectionism
and believe they must display this perfectionism at all
times.® Judges’ staff can act as protectors or enablers
of problematic behavior. These are all impediments to
seeking help. In addition, lawyers, and even a judge’s
colleagues, can be hesitant to report or refer a judge
whose behavior is problematic for fear of retribution.

In light of these barriers and the stressors inherent in the
unique role judges occupy in the legal system, we make
the following recommendations to enhance well-being
among members of the judiciary.

14. COMMUNICATE THAT WELL-BEINGIS A
PRIORITY.

The highest court in each state should set the tone for the
importance of the well-being of judges. Judges are not
immune from suffering from the same stressors as lawyers,
and additional stressors are unique to work as a jurist.

M. K. Miller, D. M. Flores, & A, N. Dolezilek, Addressing the Problem of Courtroom Stress, 91 JUDICATURE 60, 61, 64 (2007); 1. Chamberlain & M. Miller, Evidence of Secondary Traumatic Stress,
Safety Concerns, and Burnout Among a Homogeneous Group of Judges in a Single Jurisdiction, 37 J. AM. ACAD. PSYCHIATRY L. 214, 215 (2009).

“Miller, Flores, & Dolezitek, supra note 79, at 60-61; see also T. FAUTSKO, . BERSON, & S. SWENSEN, NAT'L CTR. FOR STATE CTS., STATUS OF COURT SECURITY IN STATE COURTS - A
NATIONAL PERSPECTIVE (2013), available at http://ncsc.contentdim.oclc.org/cdm/ref/collection/facilities/id/1 84#imyg_view_container,

#|. Zimmerman, Helping Judges in Distress, 90 JUDICATURE 10, 13 (2006).

=2ld,

#C. Bremer, Reducing Judicial Stress Through Mentoring, 87 JUDICATURE 244-45 (2004),
MResnick, Myatt, & Marotta, supra note 77, at 610.

*Id. at 610-11; Zimmerman, supra note 81, at 11-12.

#Resnick, Myatt, Marotta, supra note 77, at 610,

* Judges Are Feeling Less Respected, NAT'L JUDICIAL C. (2017), available at http/www.judges.org/judges-feeling-less-respected/.
#S, KRAUSS, N, STEK, W. DRESSEL, AM. BAR ASS'N COMM’N ON LAW, ASSISTANCE PROGRAMS, HELPING JUDGES, MODULE 1 — OVERVIEW OF A JUDICIAL ASSISTANCE PROGRAM (2010);

Zimmerman, supra note 81, at 13,

¥R, L, Childers, Got Stress? Using CoL AP and Its New Judicial Assistance Project, JUDGES JOURNAL (2006); Chamberlain & Miller, supra note 79, at 220,




15.DEVELOP POLICIES FOR IMPAIRED JUDGES.

It is essential that the highest court and its commission
on judicial conduct implement policies and procedures
for intervening with impaired members of the judiciary.
For example, the highest court should consider adoption
of policies such as a Diversion Rule for Judges in
appropriate cases. Administrative and chief judges also
should implement policies and procedures for intervening
with members of the judiciary who are impaired in
compliance with Model Rule of Judicial Conduct 2.14.
They should feel comfortable referring members to
judicial or lawyer assistance programs. Educating judicial
leaders about the confidential nature of these programs
will go a long way in this regard. Judicial associations
and educators also should promote CoLAP’s judicial
peer support network, as well as the National Helpline for
Judges Helping Judges.®

16.REDUCE THE STIGMA OF MENTAL HEALTH AND
SUBSTANCE USE DISORDERS.

As reflected in Recommendation 4, the stigma
surrounding mental health and substance use disorders
poses an obstacle to treatment. Judges are undisputed
leaders in the legal profession. We recommend they work
to reduce this stigma by creating opportunities for open
dialogue. Simply talking about these issues helps combat
the unease and discomfort that causes the issues to
remain unresolved. in a similar vein, we encourage
judges to participate in the activities of lawyer assistance
programs, such as volunteering as speakers and serving
as board members. This is a powerful way to convey to
lawyers, law students, and other judges the importance
of lawyer assistance programs and to encourage them to
access the programs’ resources.

17. CONDUCT JUDICIAL WELL-BEING SURVEYS.

This report was triggered in part by the Study and the
Survey of Law Student Well-Being. No comparable
research has been conducted of the judiciary. We
recommend that CoLAP and other concerned entities
conduct a broad-based survey of the judiciary to

“The ABA-sponsored National Helpline for Judges Helping Judges is 1-800-21 9-6474.

RECOMMENDATIONS FOR JUDGES 132

determine the state of well-being and the prevalence of
issues directly related to judicial fitness such as burnout,
compassion fatigue, mental health, substance use
disorders and help-seeking behaviors.

18. PROVIDE WELL-BEING PROGRAMMING FOR
JUDGES AND STAFF.

Judicial associations should invite lawyer assistance
program directors and other well-being experts to judicial
conferences who can provide programming on topics
related to self-care as well as resources available to
members of the judiciary experiencing mental health or

o Design well-being education
specifically for judges.

o Gonnect judges for support and
mentoring.

« Publish well-being resources
failored to judges.

substance use disorders. Topics could include burnout,
secondary traumatic stress, compassion fatigue,
strategies to maintain weli-being, as well as identification
of and intervention for mental health and substance use
disorders.

Judicial educators also should make use of programming
that allows judges to engage in mutual support and
sharing of self-care strategies. One such example

is roundtable discussions held as part of judicial
conferences or establishing a facilitated mentoring




program or mentoring circle for judicial members. We
have identified isolation as a significant challenge for
many members of the judiciary. Roundtable discussions
and mentoring programs combat the detrimental effects
of this isolation.®

Judicial associations and educators also should develop
publications and resources related to well-being, such

as guidebooks. For example, a judicial association could
create wellness guides such as “A Wellness Guide for
Judges of the California State Courts.” This sends the
signal that thought leaders in the judiciary value well-being.

19. MONITOR FOR IMPAIRED LAWYERS AND
PARTNER WITH LAWYER ASSISTANCE
PROGRAMS

Judges often are among the first to detect lawyers
suffering from an impairment. Judges know when

a lawyer is late to court regularly, fails to appear, or
appears in court under the influence of alcohol or drugs.
They witness incomprehensible pleadings or cascading
requests for extensions of time. We believe judges have
a keen pulse on when a lawyer needs help. With the
appropriate training, judges’ actions can reduce client
harm and save a law practice or a life. We make the
following recommendations tailored to helping judges
help the lawyers appearing before them.

Consistent with Recommendation 5.1, judges should
become familiar with lawyer assistance programs in their
state. They should learn how best to make referrals to
the program. They should understand the confidentiality
protections surrounding these referrals. Judges also
should invite lawyer assistance programs to conduct
educational programming for lawyers in their jurisdiction
using their courtroom or other courthouse space.

“The ABA-sponsored National Helpline for Judges Helping Judges is 1-800-219-6474,

Judges, for example, can devote a bench-bar luncheon
at the courthouse to well-being and invite representatives
of the lawyers assistance program to the luncheon.

Judicial educators should include a section in bench
book-style publications dedicated to lawyer assistance
programs and their resources, as well as discussing
how to identify and handie lawyers who appear to have
mental health or substance use disorders. Further, judges
and their staff should learn the signs of mental health
and substance use disorders, as well as strategies for
intervention, to assist lawyers in their courtrooms who
may be struggling with these issues. Judges can also
advance the well-being of lawyers who appear before
them by maintaining courtroom decorum and de-
escalating the hostilities that litigation often breeds.

*'For more information on judicial roundtables, see AM. BAR ASS'N COMMN ON LAW. ASSISTANCE PROGRAMS, JUDICIAL ROUNDTABLES, available at https:/ www.americanbat.org/
ccntent/dam/aba/administ(ative/lawyer__assistanCe/ls_colap_Judicial_RoundtabIe_Protocols‘authcheckdam.pdf.
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“You can do what | cannot do. | can do what you cannot do.
Together we can do great things” — Mother Teresa

egulators play a vital role in fostering individual

lawyer well-being and a professional culture that

makes it possible. We broadly define “regulators”
to encompass all stakeholders who assist the highest
court in each state in regulating the practice of law.”
This definition includes lawyers and staff in regulatory
offices; volunteer lawyer and non-lawyer committee,
board, and commission members; and professional
liability lawyers who advise law firms and represent
lawyers in the regulatory process.

Courts and their regulators frequently witness the
conditions that generate toxic professional environments,
the impairments that may result, and the negative
professional consequences for those who do not seek
help. Regulators are well-positioned to improve and
adjust the regulatory process to address the conditions
that produce these effects. As a result, we propose that
the highest court in each state set an agenda for action
and send a clear message to all participants in the legal
system that lawyer well-being is a high priority.

Transform the
profession’s perception
of regulators from
police to partner.

To carry out the agenda, regulators should develop
their reputation as partners with practitioners. The legal
profession often has a negative perception of regulators,

25ee AM. BAR ASS'N RESOL. 105 (February 2016).

who typically appear only when something has gone
awry. Regulators can transform this perception by
building their identity as partners with the rest of the legal
community rather than being viewed only as its “police.”

Most regulators are already familiar with the 1992
Report of the Commission on Evaluation of Disciplinary
Enforcement—better known as the “McKay Commission
Report.”® It recognized and encouraged precisely what
we seek to do through this report: to make continual
improvements to the lawyer regulation process to protect
the public and assist lawyers in their professional roles.
Accordingly, we offer the following recommendations to
ensure that the regulatory process proactively fosters

a healthy legal community and provides resources to
rehabilitate impaired lawyers.

20.TAKE ACTIONS TO MEANINGFULLY
COMMUNICATE THAT LAWYER WELL-BEINGIS A
PRICRITY.

20.1. Adopt Regulatory Objectives That Prioritize
Lawyer Well-Being.

In 2016, the Conference of Chief Justices adopted a
resolution recommending that each state’s highest

court consider the ABA's proposed Model Regulatory
Objectives.® Among other things, those objectives
sought to encourage “appropriate preventive or wellness
programs.” By including a wellness provision, the ABA
recognized the importance of the human element in the
practice of law: To accomplish all other listed objectives,
the profession must have healthy, competent lawyers.
The Supreme Court of Colorado already has adopted

BAM BAR ASS'N COMM'N ON EVALUATION OF DISCIPLINARY ENFORCEMENT, LAWYER REGULATION FOR A NEW CENTURY: REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (1992), available at http://www.americanbar.org/groups/professional__responslbiIity/resources/report_archive/mckay_report.html.

“RESOL., 105, supra note 82,




a version of the ABA's Regulatory Objectives. In doing

so, it recommended proactive programs offered by

the Colorado Lawyer Assistance Program and other
organizations to assist lawyers throughout all stages

of their careers to practice successfully and serve their
clients.® The Supreme Court of Washington also recently
enacted regulatory objectives.%

We recommend that the highest court in each U.S.
jurisdiction follow this lead. Each should review the ABA
and Colorado regulatory objectives and create its own
objectives that specifically promote effective lawyer
assistance and other proactive programs relating to well-
being. Such objectives will send a clear message that
the court prioritizes lawyer well-being, which influences
competent legal services. This, in turn, can boost public
confidence in the administration of justice.

20.2. Modify the Rules of Professional Conduct
to Endorse Well-Being As Part of a Lawyer’s
Duty of Competence.

ABA Model Rule of Professional Conduct 1.1
(Competence) states that lawyers owe a duty of
competence to their clients. “Competent” representation
is defined to require “the legal knowledge, skill,
thoroughness and preparation reasonably necessary for
the representation.”” We recommend revising this Rule
and/or its Comments to more cleatly include lawyers’
well-being in the definition of “competence.”

One alternative is to include language similar to
California’s Rule of Professional Gonduct 3-110,
which defines “competence” to include the “mental,
emotional, and physical ability reasonably necessary”
for the representation.®® A second option is to amend
the Comments to Rule 1.1 to clarify that professional
competence requires an ability to comply with all

of the Court’s essential eligibility requirements (see
Recommendation 21.2 below).

Notably, we do not recommend discipline solely for a

lawyer’s failure to satisfy the well-being requirement or
the essential eligibility requirements. Enforcement should
proceed only in the case of actionable misconduct in
the client representation or in connection with disability
proceedings under Rule 23 of the ABA Model Rules

for Disciplinary Enforcement. The goal of the proposed
amendment is not to threaten lawyers with discipline for
poor health but to underscore the importance of well-
being in client representations. It is intended to remind
lawyers that their mental and physical health impacts
clients and the administration of justice, to reduce
stigma associated with mental health disorders, and to
encourage preventive strategies and self-care.

20.3. Expand Continuing Education Requirements
to Include Well-Being Topics.

We recommend expanding continuing education
requirements for lawyers and judges to mandate
credit for mental health and substance use disorder
programming and allow credit for other well-being-
related topics that affect lawyers’ professional
capabilities.

In 2017, the ABA proposed a new Model Continuing
Legal Education (MCLE) Rule that recommends
mandatory mental health programming. The Model
Rule requires lawyers to earn at least one credit hour
every three years of CLE programming that addresses
the prevention, detection, and/or treatment of “mental
health and substance use disorders.” We recommend
that all states adopt this provision of the Model Rule.

© Alternatively, states could consider authorizing ethics

credit (or other specialized credits) for CLE programs that
address these topics. California and lllinois are examples
of state bars that already have such requirements.®

The ABA’'s new Model Rule also provisionally
recommends that states grant CLE credit for “Lawyer
Well-Being Programming.” The provision encompasses
a broader scope of topics than might fall under a
harrow definition of mental health and substance use

SWashington Courts, Suggested Amendments to General Rules (2017), http://www.courts.wa.gov/coundrules/?fa:court_ru|es.proposedRuIeDispfay&ru!eld:549‘
“MODEL RULES PROF. CONDUCT R, 1.1 (2017), available at https://www.americanbar.org/gx'oups/professionaLresponsibility/publications/model_rules_of_professional_

conduct/rule_1_1_competence.html.

BCAL, RULES PROF’L. CONDUGT R. 3-110, available at http://www,caIbar.ca.gov/AﬁOrneys/Conduct-Discipline/Hules/HuIes—of—Professional-Conduct/Current—Rules/Rule-3~110.
® See RULES OF THE STATE BAR OF CAL,, Title 2, Div. 4, R, 2.72 (2017); ILL. SUR. CT. R. 794(d)(1) (2017).
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disorders. Tennessee is one example of a pioneering
state that authorizes credit for a broad set of well-being
topics. Its CLE Regulation 5H authorizes ethics and
professionalism credit for programs that are designed, for
example, to: enhance optimism, resilience, relationship
skills, and energy and engagement in their practices;
connect lawyers with their strengths and values; address
stress; and to foster cultures that support outstanding
professionalism.'® We recommend that regulators follow
Tennesses's lead by revising CLE rules to grant credit for
similar topics.

20.4. Require Law Schools to Create Well-Being
Education for Students as An Accreditation
Requirement.

In this recommendation, the Task Force recognizes the
ABA’s unique role as accreditor for law schools through
the Council of the Section of Legal Education and
Admissions to the Bar of the ABA.'%' The Task Force
recormmends that the Council revise the Standards

and Rules of Procedure for Approval of Law Schools

to require law schools to create well-being education

as a criterion for ABA accreditation. The ABA should
require law schools to publish their well-being-related
resources on their websites. These disclosures can setve
as resources for other law schools as they develop and
improve their own programs. Examples of well-being
education include a mandatory one credit-hour course
on well-being topics or incorporating well-being topics in
to the professional responsibility curriculum.

A requirement similar to this already has been
implemented in the medical profession for hospitals

that operate residency programs. Hospitals that operate
Graduate Medical Education programs to train residents
must comply with the Accreditation Council for Graduate
Medical Education (A\CGME) Program Requirements,
The ACGME requires hospitals to “be committed to and

responsible for . . . resident well-being in a supportive
educational environment.”'® This provision requires
that teaching hospitals have a documented strategy for
promoting resident well-being and, typically, hospitals
develop a wellness curriculum for residents.

21.ADJUST THE ADMISSIONS PROCESS TO
SUPPORT LAW STUDENT WELL-BEING.

To promote law student well-being, regulations governing
the admission to the practice of law should facilitate

the treatment and rehabilitation of law students with
impairments.

21.1. Re-Evaluate Bar Application Inquiries About
Mental Health History.

Most bar admission agencies include inquiries about
applicants’ mental health as part of fithess evaluations
for licensure. Some critics have contended that the
deterrent effect of those inquiries discourages persons
in need of help from seeking it. Not everyone agrees
with that premise, and some argue that licensing of
professionals necessarily requires evaluation of all risks
that an applicant may pose to the public. Over the past
several decades, questions have evolved to be more
tightly focused and to elicit only information that is
current and germane. There is continuing controversy
over the appropriateness of asking questions about
mental health at ali. The U.S. Department of Justice has
actively encouraged states to eliminate questions relating
to mental health, and some states have modified or
eliminated such questions.'® In 2015, the ABA adopted
a resolution that the focus should be directed “on
conduct or behavior that impairs an applicant’s ability
to practice law in a competent, ethical, and professional
manner.”'* We recommend that each state follow

the ABA and more closely focus on such conduct or
behavior rather than any diagnosis or treatment history.

OTENN, COMM'™N ON CONTINUING LEGAL EDUC., REG. 6H (2008), available at http://www,cletn.com/images/Documents/Regulations2013.04.1 6.pdf.

15ee AM. BAR ASS'N, ABA STANDARDS AND RULES OF PROCEDURE FOR APPROVAL OF LAW SCHOOLS 2016-2017, available at https:/Avww.americanbar.org/content/
dam/aba/publications/misc/legal_education/Standards/2016_201 7_aba_standards_and_rules_of_procedure.authcheckdam.pdf.

12ACCREDITATION COUNSEL FOR GRADUATE MEDICAL EDUCATION, CGME COMMON PROGRAM REQUIREMENTS, § VIA2, available at https://www.acgme.org/

Portals/0/PFAssets/ProgramRequirements/CPRs_07012016.pdf

13Dy, Hudson, Honesty Is the Best Policy for Character and Fitness Screenings, AR.A, J., June 1, 2016, avallable at http://www.abajoumaI.com/magazine/arﬁcle/honesty_is_theﬁ

best_policy_for_character_and_fitness_scraenings,
104AM, BAR ASS'N RESOL. 102 (August 2015).
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21.2. Adopt Essential Eligibility Admission

Requirements. Rigid deiSSion
Promoting lawyer well-being includes providing clear req Uirem en ts Can
eligibility guidelines for lawyers with mental or physical de i.er help -SEEking

impairments. Regulators in each state should adopt
essential eligibility requirements that affirmatively state
the abilities needed to become a licensed lawyer. Their
purpose is to provide the framework for determining
whether or not an individual has the required abilities,
with or without reasonable accommodations.

hope: seeking help will not block entry into their chosen
profession.

21.4. Publish Data Reflecting Low Rate of Denied
Admissions Due to Mental Health Disorders

At least fourteen states have essential eligibilit
g y and Substance Use.

requirements for admission to practice law.’® These
requirements help the applicant, the admissions
authority, and the medical expert understand what

is needed to demonstrate fitness to practice law.
Essential eligibility requirements also aid participants in
lawyer disability and reinstatement proceedings, when
determinations must be made of lawyers’ capacity to
practice law.

At present, no state publishes data showing the number
of applications for admission to practice law that are
actually denied or delayed due to conduct related to
substance use and other mental health disorders. From
informal discussions with regulators, we know that a
low percentage of applications are denied. Publication
of this data might help alleviate law students’ and other
applicants’ fears that seeking help for such disorders will
inevitably block them from practicing law. Accordingly,
we recommend that boards of bar examiners collect
and publish such data as another means of encouraging
potential applicants to seek help immediately and not
delay until after their admission.

21.3. Adopt a Rule for Conditional Admission to
Practice Law With Specific Requirements
and Conditions.

Overly-rigid admission requirements can deter lawyers
and law students from seeking help for substance use
and mental health disorders. To alleviate this problem,
states should adopt conditional admission requirements,
which govern applicants for admission to the practice

of law who have successfully undergone rehabilitation
for substance use or another mental disorder, but
whose period of treatment and recovery may not yet be
sufficient to ensure continuing success.’® Conditional
admission programs help dismantle the stigma of mental
health and substance use disorders as “scarlet letters.”
Especially for law students, they send a meaningful
message that even in the worst circumstances, there is

22, ADJUST LAWYER REGULATIONS TO SUPPORT
WELL-BEING.

22.1. Implement Proactive Management-Based
Programs (PMBP) That Include Lawyer Well-
Being Components.

PMBP programs encourage best business practices
and provide a resource-based framework to improve
lawyers’ ability to manage their practice. Such programs

'%See, e.g., SUR CT. OF OHIO, OFF. OF BAR ADMISSIONS, OHIO ESSENTIAL ELIGIBILITY REQUIREMENTS; available at http://www.supremecourt.ohio.gov/
AttySves/admissions/pdf/ESSENTIAL_ELIGIBILITY_REQUIREMENTS.pdf; MINN. RULES FOR ADMISSION TO THE BAR, RULE 5, available at hitps//www.revisor,
leg.state.mn.us/court_rules/rule php?types=pr&subtype=admi&id=5; COLO, R. GIV. PROC. 208.1(5), available at http:/faww.coloradosupremecourt.com/Future%20
Lawyers/FAQ_CharacterFitness.asp; WASH. ADMISSION AND PRACTICE RULES, RULE 20{e), available at http:/Avww.courts.wa.gov/court_tules/?fa=court_rules.
display&group=ga8set=APR&uleid=gaapr); IDAHO BAR COMM’N RULE 201, Other states to adopt essential eligibility requirements include Florida, Hiinois, Kentucky,
Massachusetts, Minnesata, Nebraska, North Dakata, South Dakota, and Wyoming,

1%About a quarter of all jurisdictions already have conditional admission rules for canduct resulting from substance use or other mental disorders, See 2016 NAT'L CONF. OF
BAR EXAMINERS, COMPREHENSIVE GUIDE TO BAR ADMISSIONS REQUIREMENTS, Chart 2: Character and Fitness Determinations (201 6). Those states include Arizona,
Connecticut, Florida, Idaho, Hlinois, Indiana, Kentucky, Louisiana, Minnesota, Montana, Nebraska, Nevada, New Jersey, New Mexico, North Dakota, Oregon, Puerto Rico,
Rhode Island, South Dakota, Tennessee, Texas, West Virginia, Wisconsin and Wyoming. Additionally, Guam allows conditional admission for conduct related to substance
abuse.
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are designed to alleviate practice stress, improve lawyer-
client relationships, and enhance career satisfaction.'”
Further, PMBP programs allow regulators to engage

with the profession in a service-oriented, positive
manner, reducing the anxiety, fear, and distrust that often
accompanies lawyers’ interactions with regulators,i®®
Transforming the perception of regulators so that they
are viewed as partners and not only as police will help
combat the culture of stress and fear that has allowed
mental health and substance use disorders to proliferate.

22.2. Adopt A Centralized Grievance Intake
System to Promptly Identify Well-Being
Concerns.

We recommend that regulators adopt centralized intake
systems. These allow expedited methods for receipt
and resolution of grievances and help reduce the stress
associated with pending disciplinary matters. With
specialized training for intake personnel, such systems
also can result in faster identification of and possible
intervention for lawyers struggling with substance use or
mental health disorders, '

22 3. Modify Confidentiality Rules to Allow One-
Way Sharing of Lawyer Well-Being Related
Information From Regulators to Lawyer
Assistance Programs.

Regulators’ information-sharing practices can contribute
to the speed of help to lawyers in need. For example,
admissions offices sometimes learn that applicants are
suffering from a substance use or other mental health
disorder. Other regulators may receive similar information
during investigations or prosecutions of lawyer regulation

matters that they consider to be confidential information.
To facilitate help for lawyers suffering from such
disorders, each state should simplify its confidentiality
rules to allow admissions offices and other regulators

to share such information immediately with local lawyer
assistance programs.

Allowing this one-way flow of information can
accelerate help to lawyers who need it. To be clear,
the recommended information sharing would be one-
way. As always, the lawyer assistance programs would
be precluded from sharing any information with any
regulators or others.

22 .4, Adopt Diversion Programs and Other
Alternatives to Discipline That Are Proven
Successful in Promoting Well-Being.

Discipline does not make an ill lawyer well. We
recommend that regulators adopt alternatives to formal
disciplinary proceedings that rehabilitate lawyers

with impairments, Diversion programs are one such
alternative, and they have a direct and positive impact

Discipline does
not make an ill
lawyer well.

on lawyer well-being. Diversion programs address minor
lawyer misconduct that often features an underlying
mental health or substance use disorder.''® When
lawyers enter a diversion program, they agree to follow

s, Fortney & T. Gordon, Adopting Law Firm Management Systems to Survive and Thrive: A Studly of the Australian Approach to Management-Based Regulation, 10U, 8T,

THOMAS L. J. 182 (2012).

108 Terry, The Power of Lawyer Regulators 1o Increase Client & FPublic Protection Through Adoption of a Proactive Regulation System, 20 LEWIS & CLARK L. REV. 717 (2016).
5The American Bar Association’s Model Rules for Lawyer Disciplinary Enforcement, Rule 1, defines a Gentral Intake Office as the office that “receive[s] information and

complaints regarding the conduct of lawyers over whom the court has jurisdiction” and determines whether to dismiss the complaint or forward it to the appropiiate

disciplinary agency. The Model Rules for Lawyer Disciplinary Enforcement are available at http://www4americanbar.org/groups/professional_responsibility/resources/lawyer_

ethics_regulation/model_rules_for_Jawyer_disciplinary_enforcement html,

WTitle 6 of Washington's Rules for Enforcement of Lawyer Conduct provides an excel

llent overview of when diversion is appropriate and procedutes for diversion. it s available

through the Washington State Courts website at http://www.courts.wa.gov/coun_ruIes/?fa:coun_rules.|ist&group=ga&set=ELC. Some of the many jurisdictions to adopt such
pragrams are Arizona, Golorado, the District of Golumbia, Flatida, Mincis, lowa, Kansas, Louisiana, New Hampshire, New Jersey, Oklahoma, Oregon, Tennessee, Texas, Utah,

Virginia, Washington, Wisconsin, and Wyoming.
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certain conditions to continue practicing law. Those
conditions can include training, drug or alcohol testing,
peer assistance, and treatment. Monitoring plays a
central role in ensuring compliance with the diversion
agreement and helps lawyers successfully transition
back to an unconditional practice of law and do so
healthy and sober. By conditioning continued practice
on treatment for an underlying mental health disorder
or substance use disorder, diversion agreements can
change a lawyer’s life.

in addition, probation programs also promote wellness.
Lawyer misconduct that warrants a suspension of a
lawyer’s license may, under certain circumstances,
qualify for probation. In most jurisdictions, the probation
period stays the license suspension and lawyers may
continue practicing under supervision and specified
conditions that include training, testing, monitoring,
and treatment. Once again, this places a lawyer facing
a mental health or substance use crisis on the path to
better client service and a lifetime of greater well-being
and sobriety.

23.ADD WELL-BEING-RELATED QUESTIONS TO THE
MULTISTATE PROFESSIONAL RESPONSIBILITY
EXAM (MPRE).

A 2009 survey reflected that 22.9 percent of professional
responsibility/legal ethics professors did not cover
substance use and addiction at all in their course, and
69.8 percent addressed the topic in fewer than two
hours.™ Notwithstanding the pressure to address
myriad topics in this course, increased attention must be

given to reduce these issues among our law students.
The National Conference of Bar Examiners should
consider adding several relevant questions to the MPRE,
such as on the confidentiality of using lawyer assistance
programs, the frequency of mental health and substance
use disorders, and the tie-in to competence and other
professional responsibility issues.'"? Taking this step
underscores both the importance of the topic and the
likelihood of students paying closer attention to that
subject matter in their course. In addition, professional
responsibility casebook authors are encouraged to
include a section devoted to the topic, which will in turn
compel instructors to teach in this area.

A, M. PERLMAN, M. RAYMOND & L. S. TERRY, A SURVEY OF PROFESSIONAL RESPONSIBILITY COURSES AT AMERICAN LAW SCHOOLS IN 2008, http:/fwww.,

legalsthicsforum.com/files/pr-survey-resuits-final.pdf.

"28ee Kiill, Johnson, & Albert, supra note 1, for the ABA Commission on Lawyer Assistance Programs and Hazelden Betty Ford Foundation Study; Organ, Jaffe, Bender, supra
note 3, for Suffering in Silence: The Survay of Law Student Well-Being and the Reluctance of Law Students to Seek Help for Substance Use and Mental Health Concerns.
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