Franchise Law Fundamentals: A Primer for Business Attorneys

The purpose of this seminar is to provide business lawyers with the foundational
knowledge needed to navigate the evolving landscape of franchise law. This introductory
session will address key topics, including: - Essential provisions in franchise agreements—
what to negotiate and why; - Identifying “hidden” franchises and understanding their
implications; - Common pitfalls in the franchisor-franchisee relationship; and - Typical
disputes and how they arise. This seminaris an excellent introduction to franchise law, as
well as an opportunity for litigators and transactional attorneys to familiarize themselves
with franchise issues they may encounter in their own practices.
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Franchise Laws & Definitions




What is a “Franchise”?
(and Why Does it Matter?)

* The definition of “franchise” varies from state to state
* “Franchise” is also defined at the federal level
* Why does this matter?

* Commercial relationships can often trigger one — or several — franchise laws

* Once a state or federal franchise law applies, parties can become subject to significant statutory
control, disclosure requirements, etc.

* The various definitions of a “franchise” are often surprisingly broad and capture relationships not
traditionally considered to be “franchises”




Federal Definition (“FTC Rule”)

e 16 C.F.R. §436.1(h):

* Franchise means any continuing commercial relationship or arrangement, whatever it may
be called, in which the terms of the offer or contract specify, or the franchise seller
promises or represents, orally or in writing, that:

(1) The franchisee will obtain the right to operate a business that is identified or associated
with the franchisor's trademark, or to offer, sell, or distribute goods, services, or
commodities that are identified or associated with the franchisor's trademark;

(2) The franchisor will exert or has authority to exert a significant degree of control over
the franchisee's method of operation, or provide significant assistance in the franchisee's
method of operation; and

(3) As a condition of obtaining or commencing operation of the franchise, the franchisee
makes a required payment or commits to make a required payment to the franchisor or its
affiliate.




Federal Definition (“FTC Rule”)

* 16 C.F.R. §436.1(s):

* Required Payment means all consideration that the franchisee must pay to the franchisor
or an affiliate, either by contract or by practical necessity, as a condition of obtaining or
commencing operation of the franchise. A required payment does not include payments for
the purchase of reasonable amounts of inventory at bona fide wholesale prices for resale or

lease.
e 16 C.F.R. §436.1(s):

* Trademark means trademarks, service marks, names, logos, and other commercial symbols.




FTC Rule: Exemptions

e Exemptions from FTC Rule:

Minimum Payment Exemption;

Fractional Franchise Exemption;

Large Franchise Investment Exemption;
Large Franchisee Exemption;

Insider Transaction Exemption;

Oral Franchise Agreement Exemption;
Leased Department Business Exemption; and
Petroleum Marketing Practices Act

* Remember: Even if one of these exemptions applies, a state statute may still require a
Franchise Disclosure Document, etc.




FTC Rule: Requirements for Franchises

If a business relationship is a “franchise” under the FTC Rule, and not subject to an
exemption, the following requirements are imposed on Franchisor:
* Lengthy disclosure requirements prior to selling a “franchise”/engaging in business with a
“franchisee”
* Franchise Disclosure Document — 23 categories of disclosures (see next slide)
* Includes “Phased-in” audited financial statements
* Annual disclosure updates (sometimes more frequent updates required)
* Franchisee has no private right of action if Franchisor violates FTC Rule
*  FTC may bring an enforcement action
* Injunctive relief
*  Monetary damages
* Recission
*  Civil penalties




23 Items Required in Every Franchise Disclosure Document
I

Item 1: Franchisor and any Parents, Predecessors and Affiliates Item 12: Territory

Item 2: Business Experience Item 13: Trademarks

Item 3: Litigation Item 14: Patents, Copyrights and Proprietary Information

Item 4: Bankruptcy Item 15: Obligation to Participate in the Actual Operation of the Franchise Business
Item 5: Initial Fees Item 16: Restrictions on What the Franchisee May Sell

Item 6: Other Fees Item 17: Renewal, Termination, Transfer and Dispute Resolution
Item 7: Estimated Initial Investment Item 18: Public Figures

Item 8: Restrictions on Sources of Products and Services Item 19: Financial Performance Representations

Item 9: Franchisee’s Obligations Item 20: Outlets and Franchisee Information

Item 10: Financing Item 21: Financial Statements

Item 11: Assistance, Advertising, Computer Systems, and Training Item 22: Contracts

Item 23: Receipts




What is a “Franchise”: State Definitions

Several states have their own franchise disclosure/registration statutes,

including:
California Indiana Rhode Island
[llinois Maryland South Dakota
New York Michigan Virginia
Hawaii Minnesota Washington

North Dakota Wisconsin




What is a “Franchise”:
State Definitions (“Relationship” Laws)

» Several states have franchise “relationship” laws, which differ from
disclosure/registration laws

* These statutes do not impose disclosure/registration requirements,
but rather impose restrictions on the ongoing relationship between a
franchisor and franchisee (e.g. terminations; terms of the
agreement)
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What is a “Franchise”:
State Definitions (“Relationship” Laws)

* States with relationship laws: New Jersey
Alaska Delaware Indiana Minnesota Rhode Island
Arkansas Hawaii lowa Mississippi Virginia
California Idaho Maryland Missouri Washington
Connecticut Illinois Michigan Nebraska Wisconsin

* State definitions of a “franchise” vary considerably
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New Jersey Franchise Practices Act
N.J.S.A. 56:10-1, et seq. (“NJFPA”")

* New Jersey does not have a registration/disclosure statute

* NJFPAis a relationship franchise statute

* Defines a covered “franchise” relationship by 6 elements

Written arrangement

License

Community of Interest

$35,000 in gross sales in 12 months preceding filing suit/action

20% of gross sales “derived” from franchise (or “intended” to derive from franchise)

A New Jersey “place of business”
* All elements must be present
* Each of these 6 elements has been the subject of litigation

ounkwnNneE
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NJFPA Provides Covered “Franchisees”
Several Protections

* No termination of franchise without “good cause” and 60 days notice
* Prohibition of “unreasonable standards” by franchisor

* Choice of law clauses attempting to remove protections of NJFPA void

e Attorney Fees
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Element 1: “Written Arrangement”

* The business relationship cannot be defined solely verbally

* A written contract/agreement is not necessarily required
e Lithuanian Commerce Corp. v. Sara Lee Hosiery, 179 F.R.D. 450, 470

(June 29, 1988) (holding mere “letters suffice to raise a factual issue
as to whether” the writing requirement was satisfied)
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Element 2: “License”

* The term “license” in the NJFPA does not simply refer to a license
agreement between the parties

* For purposes of the NJFPA, a “license” is granted by:
“IT]he use of another’s trade name in such a manner as to create a reasonable
belief on the part of the consuming public that there is a connection between
the trade name licensor and licensee by which the licensor vouches, as it were,
for the activity of the licensee in respect of the subject of the trade name.”
Neptune T.V. & Appliance Serv,, Inc. v. Litton Sys., Inc.,

190 N.J. Super 153, 160 (App. Div. 1983) (emphasis added)
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Element 3: “Community of Interest”

* Like the “license” requirement of the NJFPA, this is a vague concept that is
heavily dependent upon each case’s specific set of facts

* Courts look for a “symbiotic” relationship between franchisor and franchisee,
where each depends on the other to promote a particular brand

* Additionally, a hallmark of a “community of interest” is:

“when the terms of the agreement between the parties or the nature of the
franchise business requires the licensee, in the interest of the licensed
business’s success, to make a substantial investment in goods or skills that
will be of minimal utility outside the franchise.”

Instructional Systems, Inc. v. Computer Curriculum Corp.,

130 N.J. 324, 359 (1992) (emphasis added)
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Element 3: “Community of Interest”

* Some courts have held that franchise-specific investments do not necessarily need to
be required by the franchise agreement.

*  See Engines, Inc. v. MAN Engines & Components, 2010 WL 3021871, *8 (D.N.J. July 29,
2010) (investments can constitute franchise-specific investments even if not specifically
required by agreement between parties).

* The New Jersey Supreme Court has explained the policy behind the “community of
interest” requirement as follows:

[Olnce a business has made substantial franchise-specific investments (which are of
minimal utility outside the franchise), it loses virtually all of its bargaining power ....

Specifically, the franchisee cannot do anything that would risk termination, because that
would result in a loss of much or all of the value of its franchise-specific investments.

Instructional Systems, 130 N.J. at 357.
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Element 4: NJ “Place of Business”

* N.J.S.A. 56:10-4 provides, in relevant part, that the NJFPA only applies to
“a franchise . . . the performance of which contemplates or requires the
franchisee to establish or maintain a place of business within the State of
New Jersey.” (emphasis added)

* N.JLS.A. 56:10-3(f):

*  “Place of business” means a fixed geographical location at which the franchisee displays for sale
and sells the franchisor’s goods or offers for sale and sells the franchisor’s services.

* Place of business shall not mean an office, a warehouse, a place of storage, a residence or a
vehicle, except that with respect to persons who do not make a majority of their sales directly to
consumers, “place of business” means a fixed geographical location at which the franchisee
displays for sale and sells the franchisor’s goods or offers for sale and sells the franchisor’s
services, or an office or a warehouse from which franchisee personnel visit or call upon
customers or from which the franchisor’s goods are delivered to customers. (emphasis added)
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Element 5: >$35,000 Sales Required

* N.J.S.A. 56:10-4 provides, in relevant part, that the NJFPA only
applies to “a franchise . . . where gross sales of products or services
between the franchisor and franchisee covered by such franchise
shall have exceeded $35,000.00 for the 12 months next preceding
the institution of suit pursuant to this act”

* Often the most straightforward element to establish

* Prevents relatively small “franchises” from falling under the
umbrella of the NJFPA
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Element 6: 20% Requirement

* N.J.S.A.56:10-4: the NJFPA only applies to “a franchise . . . where more than

20% of the franchisee’s gross sales are intended to be or are derived from such
franchise.” (emphasis added)

Recognition from the legislature that loss of 20% of sales can be devastating to a
business

* A mere intention for sales to be over 20% can potentially satisfy this
requirement.

See Ocean City Express Co. v. Atlas Van Lines, Inc., 194 F.Supp.3d 314 (D.N.J. 2016) (holding

a business could fall under the umbrella of the NJFPA if there existed a mere intention of
20% of the business sales deriving from a purported franchise’s products/services).
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2010 Amendment to the NJFPA

“...the Legislature declares that the courts have in some cases more narrowly
construed the Franchise Practices Act than was intended by the Legislature.”

N.J.S.A. 56:10-2
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Common Provisions in Franchise Agreements

e Term/Renewal * Noncompetition

e Territory (with reservation of rights language) * Lease Rider

* Royalty * Liguidated Damages
* Marketing Fees * Personal Guaranty

* Technology Fees * Transfer

e Brand Standards/Preferred Vendor Requirements * Death/Disability Clauses

* Insurance e Arbitration

* Confidentiality Provisions * Intellectual Property
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Are Franchise Agreements Negotiable?

* Short answer — typically yes, but depends on the term to be negotiated

* Common provisions that can be negotiable, depending on
system/industry:

Personal Guaranty Non-monetary extensions of time
Territory Right of First Refusal
Liquidated Damages clause Renewal

Preferred vendors (for fungible supplies)
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Lease Rider Requirement

* Franchisors often include language in franchise agreement enabling Franchisor
to take over lease from Franchisee if Franchisee defaults

* Language often includes requirement for Landlord to provide notice of default
to both tenant (franchisee) and franchisor

* Landlords familiar with franchising often expect such language to be added in an
Addendum to commercial lease

* Benefits to landlord — if tenant defaults, less of a chance of space becoming
vacant

* Negatives for landlord — less control over space; harder to evict “franchise”
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Franchisor/Franchisee Relationships:
Common Pitfalls & Practical Suggestions
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Franchise Law Takeaways

* Franchise definitions are broad — ordinary business arrangements can trigger
franchise laws.

* Federal vs. state law matters — FTC rules apply nationwide; some states provide
additional protections relative to disclosure and/or the franchise relationship.

* New Jersey law — the NJFPA is expansive and fact-driven, with significant
protections for franchisees.

* Franchise status limits exit and control — drafting and upfront structuring are
critical.

26



Questions
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Stephanie Blumstein, Esq.
Plave Koch PLC

Stephanie is a partner at Plave Koch, where she focuses her practice on franchise and
distribution law. With nearly 20 years of experience in franchising and having practiced
as both a transactional attorney and a litigator, Stephanie is able to offer comprehensive
counsel to franchisors on a wide range of issues and across a variety of industries.
Clients rely on her for effective and timely legal solutions in an ever-changing business
landscape.

Stephanie is adept at guiding her clients through all aspects of the franchise
relationship, including developing and growing franchise programs, drafting and
negotiating franchise agreements and area development agreements, sales and
transfers, and regulatory compliance. She also works with her clients to address issues
that arise during the franchise relationship and with dispute resolution. Stephanie has
extensive experience representing clients in franchise and business litigation before
state and federal trial and appellate courts across the country, as well as in mediations
and before arbitration tribunals (including the American Arbitration Association and
JAMS).

Prior to joining Plave Koch, Stephanie served as in-house Senior Counsel for one of the
world’s largest hotel franchisors. In that capacity, she played a critical role in ensuring
the company complied with all laws and regulations relating to its core business of
franchising. She provided legal advice in the areas of franchised hotel development and
brand operations, including franchise sales, contract compliance, commercial contracts,
and general business counseling. She also supported the franchise development and
operations teams through regular interactions with other legal and cross-functional
teams (finance, marketing, IT, tax, risk management) and outside counsel.

Stephanie earned her B.A. from Tufts University and her J.D. from Boston University
School of Law. She is admitted to practice in New Jersey, New York and
Massachusetts. Stephanie is consistently recognized by The Best Lawyers in America
and Franchise Times Magazine as a leader in franchise law. She is a frequent speaker
on topics related to franchising, as well as a regular contributor to franchise-focused
publications. She is also an active member of several national franchise law groups.
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David Delinko, Esq.
SavySteps Consulting
The Salad House of Livingston

David Delinko brings a well-rounded legal and business perspective to his franchise
consulting practice, advising franchise owners on the strategic, operational, and legal
issues they face at every stage of ownership. Drawing on both his professional
background and his experience as a franchise owner, he approaches client matters with
a practical, business-first mindset informed by legal training.

Mr. Delinko works closely with franchise owners, listening carefully to their concerns
and objectives to strengthen relationships, manage expectations, and promote
long-term business success. He assists clients by identifying and evaluating
opportunities to enhance performance, mitigate risk, and maximize business potential.
Through careful research and analysis, he assesses alternative courses of action and
develops strategies tailored to each client’s goals, enabling informed and well-reasoned
decision-making.

Before transitioning to franchise ownership and consulting, Mr. Delinko practiced as a
litigator at an Am Law 200 firm and later as a partner at a North Jersey firm, experience
that continues to inform his strategic approach to problem-solving and client advocacy.
He earned a bachelor’s degree in business management from Indiana University and
received his J.D. from Hofstra University’s Maurice A. Deane School of Law.
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Kelly Krug, Esq., General Counsel
Engel & Volkers Americas, Inc.

Kelly Krug currently serves as General Counsel, Americas, for Engel & Volkers
Americas, Inc. Prior to that she served as Vice President of Litigation for one of the
world’s largest hotel franchisors. In connection with those roles, Ms. Krug brings
extensive experience as a business-minded attorney advising franchisors on legal,
operational, and risk-management issues across complex franchise systems. Drawing
on years of in-house and law-firm practice, she provides a practical perspective shaped
by working directly with franchise brands on litigation strategy, compliance, and
system-wide decision-making.

Throughout her career, Ms. Krug has advised franchisors on a broad range of matters,
including franchise and distribution disputes, commercial litigation, and risk mitigation.
Her in-house experience has positioned her to work closely with business leadership,
balancing legal risk with operational realities and long-term brand objectives. She is
adept at identifying emerging issues, evaluating alternative strategies, and helping
clients make informed, well-reasoned decisions in fast-moving and highly regulated
environments.

Prior to her in-house roles, Ms. Krug practiced at several law firms, where she focused
on franchise and distribution litigation, complex commercial disputes, and business
torts. This combination of law-firm advocacy and in-house counsel experience enables
her to approach franchise matters with both strategic foresight and a deep
understanding of the franchisor-franchisee relationship.

Ms. Krug earned her J.D. from Seton Hall University School of Law and is admitted to
practice in New Jersey and New York. She is actively involved in professional
organizations focused on franchising and business law, reflecting her long-standing
commitment to the franchise community.
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Marisa Rauchway, Esq.
Chiesa Shahinian & Giantomasi PC

Marisa Rauchway is the Practice Group Leader of the CSG Law Litigation Group and
leads the firm’s Franchise Team, serving as a strategic legal advisor and partner to the
local, regional and national franchise community.

As both a seasoned corporate attorney and litigator, Marisa assists clients in navigating
legal issues both in and out of court, including prospective franchisees, current single-
and multi-unit franchise operators, and franchisors. Her clients span a wide variety of
industries, including hotel and hospitality, gas station and fuel distribution, childcare,
gym and fitness, medical, luxury watches and jewelry, food and beverage, motor vehicle
dealerships, appliance and entertainment.

In her corporate practice, Marisa advises prospective franchisees throughout the
purchase process, routinely reviews franchise disclosure documents and negotiates
franchise and multi-unit/area development agreements. She also provides counsel in
connection with franchise portfolio expansion and sales and transfers, and advises on
both smaller-scale purchases, as well as on large-scale, regional and national multi-unit
transactions.

Marisa also represents franchise, retail and distributor clients in both pre-litigation and
litigation matters, throughout the country and abroad, in all facets of disputes between
and among franchisees, franchisors and members of the supply chain industry. Marisa
often represents clients in connection with claims pursuant to the New Jersey Franchise
Practices Act and termination disputes, as well as in commercial landlord-tenant matters
and member/shareholder disputes.

Marisa has spoken on franchise topics throughout the country, including at events
hosted by Hospitality Lawyer, the International Franchise Association and the
International Franchise Expo. She is a member of the Asian American Hotel Owners
Association (AAHOA) Allied Attorney program.

Additionally, Marisa obtained a Certified Franchise Executive™ designation from the
Institute of Certified Franchise Executives in 2016, as well as a Franchise Management
Certificate from Georgetown University. Marisa also served as co-chair of the New
York/New Jersey Chapter of the Women’s Franchise Network, part of the International
Franchise Association, from 2016 to 2021. She is currently the co-chair of the New
Jersey State Bar Association’s Franchise Law Committee.
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Aaron Van Nostrand, Esq.
Greenberg Traurig, LLP

Aaron Van Nostrand focuses his practice on general and complex litigation on behalf of
clients of all sizes. He has wide-ranging experience in commercial litigation and class
action defense, as well as breach of contract, fraud and breach of fiduciary duty,
product liability, consumer finance, pharmaceutical licensing, real estate and oppressed
shareholder litigation.

Aaron also litigates and counsels clients in franchise disputes. He represents
franchisors in litigation against franchisees involving claims of breach of contract, fraud
and consumer fraud, tortious interference, and violation of various state franchise laws.
He also regularly represents franchisors in litigation and disputes against third parties in
a variety of contexts, such as real estate, construction, and consumer fraud.

In addition, Aaron helps clients pursue alternatives to litigation. In recent years, he has
served as counsel in individual and class cases in California, Connecticut, Florida,
Georgia, Maryland, Massachusetts, New Jersey, Ohio and Texas.

Aaron earned his J.D. from The George Washington University Law School, where he
served as an Articles Editor of The George Washington Law Review, and he received
his undergraduate degree from Rutgers University. He is admitted to practice in New
Jersey and New York and has been recognized for his litigation work by The Best
Lawyers in America and other legal publications.
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Mauro G. Tucci Jr., Esq.
Chiesa Shahinian & Giantomasi PC

Mauro Tucci is a seasoned litigator and business advisor who brings a strategic,
solutions-oriented approach to complex commercial and franchise-related matters. His
practice includes substantial experience advising clients, where he regularly counsels
businesses on risk management, dispute resolution, and regulatory and operational
issues.

regularly represents clients in matters involving complex commercial disputes,
regulatory enforcement, and class action defense in litigations and arbitrations
nationwide. In addition to his litigation practice, he serves as outside general counsel to
the New Jersey Energy Marketers Group, advising the organization on legal, regulatory,
and governance matters impacting its members.

Mauro attended Colgate University before earning his J.D. from Seton Hall Law and a
finance M.B.A. from Seton Hall’s Stillman School of Business.. He is admitted to
practice in New Jersey and New York and has been recognized by The Best Lawyers in
America and New Jersey Super Lawyers. Mauro currently serves as President of the
Essex County Bar Association and co-chair of the New Jersey State Bar Association’s
Franchise Law Committee.
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