What's New with LLCs 2026?

A panel of general equity judges and attorneys will discuss and analyze new case law
addressing NJ LLCs.
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Agenda:

1.

Fiduciary Duties — Member-Managed v. Manager-Managed (Judge DeAngelis and Ms. Stark)
e Kielyv. ller, 2025 WL1171490 (Ch. Div. 04.17.2025)

Fiduciary Duty of Loyalty — Non-Competition (Judge DeAngelis and Ms. Stark)
o Kielyv. ller, 2025 WL1171490 (Ch. Div. 04.17.2025)

Fiduciary Duties — When Do They End? (Judge Vignuolo and Mr. Stein)
e Cheshunv. Sikand, 2025 WL 1422493 (Ch. Div. 05.07.2025)

Oppression — Using NJ-BCA to Fill Gaps in NJ-RULLCA (Judge Mega and Ms. Klein)
e Reganv. Conway, 2025 WL1021308 (App. Div. 04.07.2025)

Miscellaneous (Mr. Pietrafesa)

a. Assignment of Membership Interest
Kober v. Nestampower, 243 A.D.3d 902 (N.Y. App. Div. 2025)

b. Judicial Dissolution for “Not Practicable” to Carry on LLC’s Business
James H.Q. Davis Trust v. JHD Properties, LLC, 387 N.C. 19 (2025)
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Important Disclaimers

These materials reflect the general views of their author, Gianfranco A. Pietrafesa,
and not necessarily the views of Archer & Greiner, P.C. or its other attorneys. The
general views are not “binding” in any way since each matter is resolved based on
its specific facts.

These materials do not necessarily reflect the views of the other attorneys who are
speakers or their respective firms.

These materials do not necessarily reflect the views of the judges who are speakers
and any statements made by them are purely for purposes of facilitating discussion
of the issues. Their statements should not in any way be perceived as a reflection of
how they may rule in any case before them since decisions are made based on the
specific facts of each case.

These materials are for educational and informational purposes only. They are not
intended, and should not be construed, as legal advice, and may not be used or relied
upon as a substitute for legal advice regarding a specific matter.
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1. EIDUCIARY DUTIES - MEMBER-MANAGED VS. MANAGER-MANAGED

Kiely v. ller, 2025 WL1171490 (Ch. Div. 04.17.2025)

Basic Facts

ller owned 50%, Keily owned 25% and Marzovilla owned 25% of the membership interests.
ller was the managing member or, more accurately, the manager. (In this regard, see the
Appellate Division’s opinion at 2024 WL540586 (App. Div. 02.12.2024)).

The LLC held real estate that was used as a hotel and cottages.

Keily and Marzovilla, together owning 50% of the membership interests, took action to replace
ller as the manager, reduce his membership percentage, and amend the OA.

Keily and Marzovilla did not provide ller with ller adequate notice of the meeting, provide him
with the agenda for the meeting, and took action in his absence.

Court Ruling

Keily and Marzovilla breached their fiduciary duty in taking such action.

Keily and Marzovilla did not have a majority of the membership interests to take action to
remove ller as the manager.

Keily and Marzovilla breached the contractual obligation of good faith and fair dealing.

Question(s)

1.

What specific fiduciary duty was breached by Keily and Marzovilla?

e Asamanager-managed LLC, the members did not have fiduciary duties; only the manager
has fiduciary duties. N.J.S.A. 42:2C-39(i)(1).

Why was it even necessary to address breaches of fiduciary duties when Keily and Marzovilla,

who together owned only 50% of the membership interests, could not take action to remove

ller as the manager?

e The statute clearly states that a manager may be removed by a majority of the members.
N.J.S.A. 42:2C-37(c)(5).

e The court noted that normally two out of three members was a majority of the members
and that Keily and Marzovilla would have been authorized to remove ller as the manager.
However, the OA stated that the members owning a majority of the membership interests
could remove the manager.

e The court noted that 50% is not a majority.

Is the contractual obligation of good faith and fair dealing a fiduciary duty?

e The statute does not identify it as such. N.J.S.A. 42:2C-39(d).

NJ-RULLCA
N.J.S.A. 42:2C-39 (Standards of Conduct for Members and Managers)

a. A member of a member-managed limited liability company owes to the company and,
subject to subsection b. of section 67 of this act, the other members, the duties of
loyalty and care stated in subsections b. and c. of this section.

b. The fiduciary duty of loyalty of a member in a member-managed limited liability
company includes the duties:

(3) to account to the company and to hold as trustee for it any property, profit, or
benefit derived by the member
(@) in the conduct or winding up of the company’s activities
(b) from a use by the member of the company’s property; or
(c) from the appropriation of a company opportunity;
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(4) to refrain from dealing with the company in the conduct or winding up of the
company’s activities as or on behalf of a person having an interest adverse to the
company; and

(5) to refrain from competing with the company in the conduct of the company’s
activities before the dissolution of the company.

¢. The duty of care of a member of a member-managed limited liability company in the
conduct and winding up of the company’s activities is to refrain from engaging in
grossly negligent or reckless conduct, intentional misconduct, or a knowing violation
of law.

d. A member shall discharge the duties under this act or under the operating agreement
and exercise any rights consistently with the contractual obligation of good faith
and fair dealing.

*kk

i. Inamanager-managed limited liability company, the following rules apply:

(1) Subsections a., b., c. and g. of this section apply to the manager or managers and
not the members, and the duty stated under paragraph (3) of subsection b. of this
section continues until winding up is completed.

(2) Subsections d. and e. of this section apply to the managers as well as the members
and, subject to subsection d. of this section, a member does not have any duty to
the company or any other member solely by reason of being a member.

(3) The power to ratify stated in subsection f. of this section pertains only to the
members.

N.J.S.A. 42:2C-39(a), (b), (c), (d) & (i) (emphasis added).
The Appellate Division recently noted the foregoing as follows:

Where an LLC is member-managed, each member has a fiduciary obligation to the other
members with respect to the LLC’s business opportunities. See N.J.S.A. 42:2C-39(a) to
(c). However, where an LLC is manager-managed, the statutory fiduciary obligations
established in N.J.S.A. 42:2C-39(a) to (c) apply only to the managing member and not the
other members of the LLC. N.J.S.A. 42:2C-39(i)(1).

De Pierro v. Colasanti, 2026 WL262081 *8 (N.J. App. Div. 02.02.2026).
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2. EFIDUCIARY DUTY OF LOYALTY — NON-COMPETITION

Kiely v. ller, 2025 WL1171490 (Ch. Div. 04.17.2025)

Basic Facts

o ller owned 50%, Keily owned 25% and Marzovilla owned 25% of the membership interests.
LLC was manager-managed. (See also 2024 WL540586 (App. Div. 02.12.2024)).

The LLC held real estate that was used as a hotel and cottages.

ller purchased other real estate for investment purposes.

Keily and Marzovilla alleged that Iler breached his fiduciary duty of loyalty not to compete
against the LLC.

Court Ruling
o ller did not breach his fiduciary duty of loyalty when purchasing other real estate.

Question(s)

1. Asamanager-managed LLC, the members do not have fiduciary duties; therefore, the
members could not breach the fiduciary duty. However, ller was the manager and, as such,
didn’t he have a fiduciary duty of loyalty not to compete against the LLC?

e The fiduciary duty of loyalty not to compete against the LLC stated in N.J.S.A. 42:2C-
39(b)(3) applies to the manager. N.J.S.A. 42:2C-39(i)(1).

e The OA did not eliminate the fiduciary duty of loyalty not to compete against the LLC as
permitted in N.J.S.A. 42:2C-11(d)(1)(c).

2. How did the court reach its conclusion that Iler did not breach his fiduciary duty of loyalty?
e The OA stated that the specific purpose of the LLC related to the development, etc. of a

specific parcel of real property.
e This demonstrates the importance of using a specific purpose in an OA.

NJ-RULLCA
N.J.S.A. 42:2C-39 (Standards of Conduct for Members and Managers)

**%x

b. The fiduciary duty of loyalty of a member in a member-managed limited liability
company includes the duties:

*k*k

(3) to refrain from competing with the company in the conduct of the company’s
activities before the dissolution of the company.
i. Inamanager-managed limited liability company, the following rules apply:
(1) Subsections a., b., c. and g. of this section apply to the manager or managers and
not the members, and the duty stated under paragraph (3) of subsection b. of this
section continues until winding up is completed.

N.J.S.A. 42:2C-39(b)(3) & (i)(1) (emphasis added).
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3. EIDUCIARY DUTIES — WHEN DO THEY END?

Cheshun v. Sikand, 2025 WL1422493 (Ch. Div. 05.07.2025)

Facts

Cheshun and Sikand each owned 50% of the membership interests.

The LLC was member-managed.

There was no written OA, but the members had an oral understanding that they would jointly
manage the LLC and equally split the expenses and profits.

Both members quickly concluded that they could not be in business together and they both
desired to dissolve and windup the LLC.

Plaintiff Cheshun tried to meet with defendant Sikand to discuss dissolution and windup, but
defendant Sikand refused.

Defendant Sikand withdrew monies from the LLC’s bank account, and ignored the LLC’s
obligations with regard to its contract, equipment, office space, etc.

Court Ruling(s)

Both members agreed to dissolve the LLC in accordance with N.J.S.A. 42:2C-48(a)(2).
Further, judicial dissolution was warranted because it was not reasonably practicable to carry
on the LLC’s business in conformity with the OA under N.J.S.A. 42:2C-48(a)(4)(b).

The members have an obligation to wind down the LLC under N.J.S.A. 42:2C-49.

Defendant Sikand had a fiduciary duty to participate in the winding down under N.J.S.A.
42:2C-39(b)(1)(a) & (c).

The court awarded legal fees to plaintiff Cheshun under N.J.S.A. 42:2C-48(c) due to defendant
Sikand’s refusal to participate in the windup and forcing plaintiff Cheshun to seek judicial
dissolution.

Question(s)

1.

If there was no written OA, how could (or, how can) the court make a determination was not
reasonably practicable to carry on the LLC’s business in conformity with the OA? Was there
an oral OA?

When do fiduciary duties end? In a member-managed LLC:

o Duty of loyalty “to account to the company and to hold as trustee for it any property, profit
or benefit derived by the member (2) in the conduct or winding up of the company’s
activities”. N.J.S.A. 42:2C-39(b)(1)(a) (emphasis added).

e Duty of care “in the conduct and winding up of the company’s activities”. N.J.S.A. 42:2C-
39(c) (emphasis added).

In a manager-managed LLC, it’s the same, although the fiduciary duty of loyalty not to

compete against the LLC continues until the winding up is complete. N.J.S.A. 42:2C-39(i)(1).

Was the court right when it held that a member had a fiduciary duty to participate in the

winding down under N.J.S.A. 42:2C-39(b)(1)(a) & (c) when the winding up provisions of NJ-

RULLCA, N.J.S.A. 42:2C-49(a) & (b), do not mention member participation and later

provisions contemplate an LLC without members?

Could defendant Sikand have withdrawn as a member under N.J.S.A. 42:2C-46(a), in which

case he would have been a dissociated person and his fiduciary duties would have ended under

N.J.S.A. 42:2C-47(a)(2)?

e The court held that even if dissociated, Sikand’s obligation to participate in the winding up
continued under N.J.S.A. 42:2C-47(b). Was the court correct? What if the withdrawal
occurred prior to the agreement/consent to dissolve?
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NJ-RULLCA
N.J.S.A. 42:2C-46 (Events causing dissociation)
A person is dissociated as a member from a limited liability company when:
¢. The company has notice of the person’s express will to withdraw as a member, but, if
the person specified a withdrawal date later than the date the company had notice, on
that later date;

*k*k

N.J.S.A. 42:2C-46(a).

N.J.S.A. 42:2C-47 (Effect of person’s dissociation as member)
a.  When a person is dissociated as a member of a limited liability company:

(1) the person’s right to participate as a member in the management and conduct of
the company’s activities terminates;

(2) if the company is member-managed, the person’s fiduciary duties as a member
end with regard to matters arising and events occurring after the person’s
dissociation; and

* Kk
b. A person’s dissociation as a member of a limited liability company does not of itself
discharge the person from any debt, obligation, or other liability to the company or the
other members which the person incurred while a member.

N.J.S.A. 42:2C-47()(1)&(2) & (b).

N.J.S.A. 42:2C-48 (Events causing dissolution)
a. Alimited liability company is dissolved, and its activities shall be wound up, upon the
occurrence of any of the following:

*k%k

(2) the consent of all the members;
*kx
(4) on application by a member, the entry by the Superior Court of an order dissolving
the company on the grounds that:
*k%k
(b) it is not reasonably practicable to carry on the company’s activities in
conformity with one or both of the certificate of formation and the operating
agreement;
*kx
c. If the court determines that any party to a proceeding brought under paragraph (4) or
(5) of subsection a. of this section has acted vexatiously, or otherwise not in good faith,
it may in its discretion award reasonable expenses, including counsel fees incurred in
connection with the action, to the injured party or parties.

N.J.S.A. 42:2C-48(2)(2)&(4)(b) & (¢).

N.J.S.A. 42:2C-49 (Winding up)
a. A dissolved limited liability company shall wind up its activities, and the company
continues after dissolution only for the purpose of winding up.
b. Inwinding up its activities, a limited liability company:

(1) shall discharge the company’s debts, obligations, or other liabilities, settle and
close the company’s activities, and marshal and distribute the assets of the
company; and

(2) shall:

(@) deliver to the filing office for filing a certificate of dissolution stating the
name of the company and such other information as may be required by the
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filing office to correctly identify the company and that the company is
dissolved;

(b) preserve the company activities and property as a going concern for a
reasonable time;

(c) prosecute and defend actions and proceedings, whether civil, criminal, or
administrative;

(d) transfer the company’s property;

(e) settle disputes by mediation or arbitration;

(f) deliver to the filing office for filing a statement of termination stating the
name of the company and that the company is terminated; and

(g) perform other acts necessary or appropriate to the winding up.

c. If adissolved limited liability company has ho members, the legal representative of
the last person to have been a member may wind up the activities of the company. If
the person does so, the person has the powers of a sole manager under subsection c. of
section 37 of this act and is deemed to be a manager for the purposes of paragraph (2)
of subsection a. of section 30 of this act.

d. If the legal representative under subsection c. of this section declines or fails to wind
up the company’s activities, a person may be appointed to do so by the consent of
transferees owning a majority of the rights to receive distributions as transferees at the
time the consent is to be effective. A person appointed under this subsection:

(1) has the powers of a sole manager under subsection c. of section 37 of this act and
is deemed to be a manager for the purposes of paragraph (2) of subsection a. of
section 30 of this act; and

(2) shall promptly deliver to the filing office for filing an amendment to the
company’s certificate of formation to:

(a) state that the company has no members;

(b) state that the person has been appointed pursuant to this subsection to wind
up the company; and

(c) provide the street and mailing addresses of the person.

e. The Superior Court may order judicial supervision of the winding up of a dissolved
limited liability company, including the appointment of a person to wind up the
company’s activities:

(1) on application of a member, if the applicant establishes good cause;

(2) on the application of a transferee, if:

(a) the company does not have any members;

(b) the legal representative of the last person to have been a member declines or
fails to wind up the company’s activities; and

(c) within a reasonable time following the dissolution a person has not been
appointed pursuant to subsection d. of this section; or

(3) in connection with a proceeding under paragraph (4) or (5) of subsection a. of
section 48 of this act.

N.J.S.A. 42:2C-49.
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4. OPPRESSION — USING NJ-BCA TO FILL GAPS IN NJ-RULLCA

Regan v. Conway, 2025 WL 1021308 (App. Div. 04.07.2025)

Facts

e Multi-member, manager-managed LLC taxed as an S corporation.

o OA required arbitration of disputes.

e The dispute was arbitrated / litigated for over a decade and included claims of oppression (of
course).

Court Holding(s)

e The parties and the court relied on the minority shareholder oppression provisions in the NJ
Business Corporations Act (NJ-BCA) instead of those in NJ-RULLCA and used the NJ-BCA
provisions to fill the gaps of NJ-RULLCA.

Questions

e Was it proper for the court to rely on the oppression provisions in NJ-BCA in whole or in part
to fill the gaps in NJ-RULLCA?

In the past, New Jersey courts have been reluctant to apply the minority shareholder oppression
provisions in the NJ-BCA to LLCs.

e Pursuant to the oppressed shareholder statute, upon the motion of the corporation or
shareholder, the court may order the sale of a shareholder’s stock holdings valued at “their fair
value as of the date of the commencement of the action or such earlier or later date deemed
equitable by the court.” N.J.S.A. 14A:12-7(8)(a). Classic Mortgage, however, is a limited
liability company governed by the New Jersey Limited Liability Company Act, ...

DeNike v. Cupo, 394 N.J. Super. 357, 378 (App. Div. 2007); rev’d on other grounds, 196 N.J. 502
(2008) (emphasis added).

e The shareholder oppression statute was created to provide special protection to closely held
corporations in the state of New Jersey. Plaintiff is attempting to assert a claim under this statute
as a former member of a limited liability company. As limited liability companies in the state
of New Jersey are governed by the LLCA, Plaintiff is entitled to a cause of action under the
LLCA and not under the shareholder oppression act.

Casella v. Home Depot USA, Inc., 2010 WL 3001919 *4 (D.N.J. 2010) (emphasis added).

e  “Given the lack of an oppressed member provision in the LLCA, our holding in Denike and the
Legislature’s recent actions [in adopting NJ-RULLCA], we think it clear that the BCA’s
oppressed shareholder provisions have no applicationtoan LLC.”

Tutunikov v. Markov, 2013 WL 3940889 *9 (N.J. App. Div. 2013) (emphasis added).
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The oppression provisions in NJ-RULLCA are not as comprehensive as the minority shareholder

oppression provisions in the NJ-BCA.

N.J.S.A. 14A:12-7(1)(c), etc.

25 or fewer shareholders

Director or those in control (i.e., shareholders)
Have acted

Fraudulent or illegal conduct

Oppressive conduct

Mismanagement
Abused authority as directors or officers
Unfairly

In capacity as shareholder, director, officer or
employee

Action may be filed by director or shareholder
[NJ.S.A. 14A:12-7(2)]

Summary proceeding

Addresses rights of custodian and provisional
director

Provides that custodian and provisional director
must be independent person

Custodian and provisional director may make
reports and recommendations to court

Court may order a sale of shares on motion of a
party

Addresses how to determine purchase price

Award of attorney’s fees

N.J.S.A. 42:2C-48(a)(5), etc.

Not mentioned

Manager or controlling members
Have acted, are acting or will act
Fraudulent or illegal conduct

Oppressive conduct that was, is or will be directly
harmful to a member

Not mentioned

Not mentioned

Not mentioned

Not mentioned

Action may be filed by member (not manager)
[N.J.S.A. 42:2C-48(a)(5)]

Summary proceeding

Not mentioned

Not mentioned

Not mentioned

Motion by a party not mentioned, but implied

Not mentioned

Award of attorney’s fees
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The concept of fair value is not mentioned in NJ-RULLCA.

N.J.S.A. 14A:12-7(8)(a) N.J.S.A. 42:2C-48(b)

Upon motion of the corporation or any shareholder Not mentioned.

who is a party to the proceeding, the court may

order the sale of all shares of the corporation’s stock  In a proceeding brought under paragraph (4) or (5) of

held by any other shareholder who is a party to the subsection a. of this section, the court may order or a

proceeding to either the corporation or the moving party may seek a remedy other than dissolution, ....

shareholder or shareholders, whichever is specified The court may ... order the sale of all interests held

in the motion, if the court determines in its byamemberwho isa party to the proceeding to either

discretion that such an order would be fair and the limited liability company or any other member

equitable to all parties under all of the who is a party to the proceeding, if the court

circumstances of the case. determines in its discretion that such an order would
be fair and equitable to all parties under all of the

(a) The purchase price of any shares so sold shall be  circumstances of the case.

their fair value as of the date of the commencement

of the action or such earlier or later date deemed

equitable by the court, plus or minus any

adjustments deemed equitable by the court ...

231502394 v5
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Kiely v. ller, 2025 WL 1171490 (2025)

2025 WL 1171490 (N.J.Super.Ch.) (Trial Order)
Superior Court of New Jersey, Chancery Division.
Monmouth County

Thomas KIELY; Michael Marzovilla; and 30 Jackson Street, LLC, Plaintiffs,
V.
William C. ILER, Defendant;
30 Jackson Street, LLC; and William C. Iler,
V.
Thomas Kiely, Michael Marzovilla; Christopher
Moran; and Matthew Taetsch, Defendants.

Nos. MON-C-000008-19, MON-C-11-19.
April 17, 2025.

Opinion

Fisher, Judge.

*1 Decided: April 17, 2025.
Scarinci & Hollenbeck, LLC (Joel N. Kreizman, Esq., appearing), attorneys for plaintiffs in MON-C-8-19 and
defendants in MON-C-11-19.

Hughes Hubbard & Reed, LLP (Eric Blumenfeld, Esq., appearing), attorneys for defendant in MON-C-8-19
and plaintiffs in MON-C-11-19.

FISHER, P.J.A.D. (t/a retired on recall).

In Dashiell Hammett's Maltese Falcon (1930), Casper Gutman lifts his glass and toasts Sam Spade with: “here's
to plain speaking and clear understanding.” Many disputes that flow from imperfectly memorialized partnerships
and ventures - like the uneasy alliance among Spade, Gutman, Brigid O'Shaughnessy, and Joel Cairo - are often
muddled by a frequent lack of “plain speaking” and, worse, the absence of “clear understanding.”

The parties to these consolidated suits are the three members of a limited liability company. Their claims - tried

to the court without a jury for a second time' after a remand from the Appellate Division - include disputes about
the percentages they each hold in the LLC, whether two members validly met in the managing member's absence,
and whether the changes they then purported to make to the company's management and the absent member's
percentage of ownership should be upheld. All those claims turn on the meaning of their not-entirely-plain-spoken
agreements and the impact caused by a failure to clearly understand the agreements' meanings.

= Testimony was taken during the first trial on June 14, 16, 22, July 8, October 26, 27, and November 30, 2021. The
record now also includes testimony taken during a second trial, which took place on January 13, 15, 16 and 21, 2025.
The parties testified at both trials; the 2021 trial also included testimony from the parties' jointly-retained accountant
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Kiely v. ller, 2025 WL 1171490 (2025)

to examine and report on their contributions to the project, as well as one of the parties' accounting expert. The court
has, as stipulated, considered the testimony and exhibits admitted at both trials.

After a close examination of the parties' contentions and the evidence adduced, the court concludes, among other
things, that the two minority members could not effectively make any changes about their ownership in, or the
managing of, the LLC because they didn't give the managing member proper notice of their meeting and because,
in his absence, they didn't hold a necessary majority of the LLC.

Thomas Kiely, Michael Marzovilla, and William C. Iler are members of 30 Jackson Street, LLC, a limited liability
company, which holds title to and operates Highlands' property, which consists of a small two-story house and
ten small cottages that make up what is collectively known as SummerHouse. Differences between and among
the parties led to these two consolidated lawsuits and a seven-day trial before another judge that started in June
2021 and ended with his decision and judgment in June 2022. The testimony and evidence encompassed a range
of contretemps as well as larger disputes about the LLC's management, Kiely and Marzovilla's unilateral removal
of Iler as managing member, and their percentages of ownership in the LLC. Without finding whether any party
oppressed any other party within the meaning of the Revised Uniform Limited Liability Company Act (RULLCA),
N.J.S.A. 42:2C-1 to -94, or the Oppressed Shareholder Act, N.J.S.A. 14A:12-7(1)(c), the trial judge found the
actions of all three were “less than optimal,” “subpar,” and not “up to standards”; for those reasons, the judge

directed one side to buy out the other.

*2 The Appellate Division considered the parties' cross-appeals and concluded the trial judge's findings were
inadequate. Kiely v. Iler, No. A-1363-22 (App. Div. Feb. 12, 2024) (slip op. at 2, 28). In reversing and remanding,
the court directed the trial judge to make “specific findings and conclusions of law,” while allowing reliance on

“the evidence adduced at trial” but also without limiting the court to that evidence alone; the court invited the trial
judge to “request additional briefing or testimony, if necessary.” Id. at 28. The Appellate Division emphasized that
it had “take[n] no position regarding the outcome of any of the substantive issues raised in this appeal other than
the trial court's failure to make adequate findings.” Ibid. (emphasis added).

By that time, the trial judge had retired and was no longer available to make the mandated findings. Rule 1:12-3(a)
provides a framework “for a[nother] judge to hear any pending matter” due to a disability, disqualification or
unavailability that seems broad enough to encompass this circumstance. Rule 1:12-3(c) suggests that a “substituted
judge” may “continue the trial in any matter” so long as the judge is “satisfied, under the circumstances, that the
judicial duties can fairly be discharged.” In ascertaining how to “fairly discharge[]” the judicial duties, the court
considered whether it was sufficient to simply make the required findings based solely on the exhibits adduced
during the 2021 trial and the cold trial transcript, or whether a completely new trial was necessitated, or whether
there could be a hybrid. Having heard the suggestions of able counsel, this court concluded that, at the very least,
the three parties should testify again, without any particular limitation on the scope of their testimony, so the court
might attain its own view of the parties' credibility and gain a better appreciation for the evidence accumulated

during the first trial. See F]Casino Reinvestment Dev. Auth. v. Lustgarten, 332 N.J. Super. 472, 488 (App. Div.
2000) (observing the “right of a trial court to manage the orderly progression of cases before it ... as inherent in
its function”).

And so, Kiely, Marzovilla, and Iler testified over the course of four days during a second trial in January 2025; new
exhibits were offered and admitted into evidence along with those previously admitted during the 2021 trial. The
court has now considered and relied on the trial transcript of the first seven-day trial, better understood now that the

court has listened to and watched the parties as they testified during the January 20252 virtual? trial proceedings.
See n.1 above. The court has also considered the legal memoranda filed at the time of the first trial, as well as the
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written summations submitted after the January 2025 trial and their written rebuttals to the other's submission.*
All this has fully enabled this court to discharge its obligation, within the intendment of Rule 1:12-3(c), to comply

with the Appellate Division's mandate.’

2 The parties also provided transcripts of the four-day January 2025 trial, and the court has thoroughly reviewed those
transcripts.

3
All testimony was presented virtually with no less effect than in-person testimony. SﬁF:lPathri v. Kakarlamath, 462
N.J. Super. 208, 218 n.6 (App. Div. 2020).

4 The parties' written summations were provided on March 7, 2025, and their replies on March 14, 2025. The court also
asked counsel to submit proposed judgments and those were both received by April 14, 2025.

5

The Appellate Division stated in its opinion that it had “gleaned the following facts from the record,” Kiely, slip op.
at 2, and then proceeded to provide a factual discussion of the parties' dealings and their disputes, id. 2-8. The court
does not conclude, from this statement about “glean[ing]” facts from the record, that the court had found its own facts
and that the court's description of the facts would bind this court and prevent this court from making its own findings
for which the matter was remanded. Instead, the court assumes that the “glean[ing]” that occurred and was described
was only for the purpose of putting the arguments on appeal into context.

I

*3 The LLC's property, as noted above, consists of a two-story house and ten 250 square foot cottages, all
originally erected approximately one hundred years ago. The structures are located, as the LLC's name reveals,
on Jackson Street in Highlands; the property sits in a low-lying area approximately a block-and-a-half from
Highlands Reach, a waterway that runs between the southern end of Sandy Hook and the mainland. Because of
its low location, the structures were devastated in October 2012 by Superstorm Sandy and remained in that state
of disrepair when, in 2015, Iler, an individual involved in purchasing and renovating properties in Monmouth
County, and particularly in the Highlands area, took interest.

Iler negotiated with the prior owner but, at some point later in 2015, when he met to finalize the terms of a sale
to him, the owner introduced him to Kiely, who was also looking to purchase the property. Rather than compete
for the property, Iler and Kiely decided to work together. By the end of 2015, they became the only, and equal,
members of 30 Jackson Street, LLC. See Tr. (January 13,2025) at 47. The LLC's stated purpose was to “purchase,
develop, finance, construct, hold, lease, sell or otherwise dispose of, and deal in all manner whatsoever with
[the] real property” in question, 30 Jackson Street. See WI-91; Tr. (January 13, 2025) at 120-21. Kiely and Iler
reached an agreement with the prior owner to purchase the property for $140,000, which consisted of a $40,000

downpayment and a $100,000 mortgage taken back by the seller; the LLC also agreed to pay $18,000 in property
taxes then due.

Realizing early on they both lacked sufficient cash to renovate, Iler and Kiely decided to market the property, but a
couple of sales fell through. In November 2016, while the property was still on the market, Marzovilla entered the
picture. He was “looking to do a home renovation or buy something” and happened on 30 Jackson Street, which
looked to him like an “abandoned property.” Tr. (July 8, 2021) at 16. There he ran into Kiely and Iler, who told
him about the property's history; Marzovilla, who had the wherewithal to infuse cash into the enterprise, expressed
an interest. Tr. (July 8, 2021) at 16-17.
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Both Iler and Kiely soon agreed to accept Marzovilla as the LLC's third member. At or around Christmas Day
2016, the three executed a purchase agreement (KM-2) and an amended operating agreement (KM-1), both of
which were intended to govern their relationship throughout the renovation and beyond.

The purchase agreement is no model of clarity. Indeed, no self-respecting drafter would claim authorship of it.
But there are certain chief terms that are sufficiently clear, when considering all the circumstances and the parties'
intended goals, to illuminate the way. A proper understanding of these agreements is acutely important because
the disputes that later followed pivot on the parties' understanding or misunderstanding of their agreement.

First, the purchase agreement recognizes that the parties intended “to create an LLC with a net capital value
of $420,000.00” (KM-2). Each member's contribution varied. According to the paragraph entitled “Share Value
Upon Completed Transaction,” with execution of the agreement the percentage of memberships in the LLC would
become: Iler 50%, Kiely 25%, and Marzovilla 25%. To achieve those percentages, the parties were required
to contribute, in that order, $210,000, $105,000, and $105,000. Because Iler and Kiely were contributing their
preexisting halves of the LLC, Kiely was not obligated to provide anything more to obtain his 25%. Iler was
likewise obligated to provide his preexisting half membership in the LLC (like Kiely's half, valued at $105,000)
as well as $105,000 in cash toward the renovation. And Marzovilla, who was new to the LLC and had contributed

nothing up to that moment, was obligated to contribute $105,000.8

I

In a paragraph entitled “Preexisting Debts and Assets” the parties acknowledged and agreed the LLC was burdened
by “an outstanding first mortgage obligation” of $100,000 on which Iler and Kiely were personally obligated.
The agreement unambiguously expressed that Marzovilla would have no responsibility for the mortgage debt: “No
obligation under this note shall in any way transfer to, become an[] obligation of, or be allowed to affect the interest
of Buyer Marzovilla in the [LLC]” (KM-2).

*4 So, while all of Kiely's obligation and half of Iler's obligation were fully satisfied with the conveyance of
their existing interests in the LLC, the other half of Iler's obligation ($105,000) and all Marzovilla's obligation
($105,000) were still due and would be provided as the renovation went forward. The parties proceeded from
the time of the execution of the purchase agreement (KM-2) as if they were all LLC members and in the agreed
on 50/25/25 percentages even though contributions required for the second 25% of Iler's membership and all
Marzovilla's 25% ownership were still to come.

The purchase agreement stipulated that Marzovilla's $105,000 obligation was to be viewed as “a line of credit
for the benefit of [the] LLC, that has been established by Marzovilla in exchange for an ownership share of the
LLC and will be available for draws as needed during the construction process” (KM-2). That is, the parties to
the purchase agreement viewed their interests in the LLC as just stated - 50/25/25 - as of that moment, but their
percentages of ownership in the LLC would only “fully vest[],” when the “contracted-for contribution[s]” were
fully paid.

No deadline for the contracted-for contributions from Iler and Marzovilla was clearly set in either the amended
operating agreement (KM-1) or the purchase agreement (KM-2), but it seems clear from the testimony that because
these additional contributions from Iler and Marzovilla were for the purpose of completing the renovation of the
property, that the date the renovation was completed, or substantially complete - around Labor Day 2017, see, e.g.,
Tr. (June 14, 2021) at 67; Tr. (June 16, 2021) at 42; Tr. (January 21, 2025) at 156 - was when the full amount of
their two $105,000 cash contributions were expected and the court may so assume despite the agreements' silence.

See, e.g., '~ Flanzman v. Jenny Craig, Inc., 244 N.J. 119, 136 (2020); Kas Oriental Rugs, Inc. v. Ellman, 394
N.J. Super. 278, 287 (App. Div. 2007). Once fully provided, Iler's second 25% would become vested as would
Marzovilla's 25% interest.
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There is no question or dispute that Marzovilla made his contribution and, in fact, exceeded it. He didn't pay it
all at once or provide a “letter of credit” as the purchase agreement required, but instead, without objection from
the other members, he made payments to vendors or for materials as the project went forward. See Tr. (January
13, 2025) at 10, 42-43. According to the Balmuth’ report (J-1 at page 21), in this way Marzovilla contributed

$145,334 during the calendar year 2017.8

1N

Brad Balmuth was an accountant retained jointly by the parties to provide a report on the members' contributions and
the expenditures made from those contributions. He testified during the 2021 trial but not the 2025 trial.

oo

Since the renovation was substantially completed and the hotel was operational at or around late August or Labor Day
2017, as observed above, what the parties contributed either before the execution of the purchase agreement and the

amended operating agreement (because those monetary contributions and the property itself was what Kiely and Iler
contributed to the LLC by that time) and what was contributed after the hotel opened (because by then the contracted-
for contributions had been made) are irrelevant in determining the percentages of ownership in the LLC.

A factual issue to be decided - one that is something of a key to providing the answer to other issues - is whether Iler
actually paid his contracted-for contribution of $105,000 by the time the hotel opened. According to the Balmuth
report, as well as the court's own consideration of the supporting documentation and testimony, Iler contributed
at least $105,000 by the time the renovation was complete. This is true even though the Balmuth report, which is

in evidence (J-1), states that Iler contributed only $101,353 during the calendar year 2017.% As Balmuth testified,
his calculation of Iler's contribution was initially reduced in J-1 by $9,600 (bringing it to the $101,353 figure)
by mistake or because of a lack of clarity in the underlying records. The addition of that $9,600 back into Iler's
overall 2017 contribution meant that Iler had exceeded the $105,000 vesting amount by approximately $5,000.

See Tr. (October 26, 2021) at 46, 52-53.10 Kiely and Marzovilla's contention that Iler's contribution was less
than $105,000 seems based solely on their inclusion of 2018 contributions that showed a negative contribution
from Iler (because it apparently accounted for the managerial fee to which he was entitled). Their argument is
misguided because the purchase agreement and amended operating agreement provide for a different approach
once the “contracted-for contributions” were made; in that event, the ownership percentages were fully vested and
fixed and wouldn't fluctuate because of later contributions.

Ne)

The court also finds that Iler's 2016 contribution of $31,553 shouldn't be added to the 2017 contribution because that
earlier contribution was made prior to the purchase agreement and was subsumed in his 50% in the LLC prior to
Marzovilla becoming a member. See n.8, above. To give Iler credit for those earlier contributions would constitute
double-counting and would be inconsistent with what the parties intended. By the same token, even though it appears
Kiely contributed a few thousand more than Iler in the days leading up to the Christmas 2016 agreements, that
difference has no impact on the present disputes since Kiely and Iler apparently rounded off any difference when
contributing to the three-member LLC their LLC ownership when the LLC consisted of only two members.

- Kiely and Marzovilla appear not to dispute Balmuth's figures as expressed in J-1. See Tr. (January 13, 2025) at 151
(where Kiely asserted that “the stuff I rely on [is] the Balmuth report”; “I'm relying on Mr. Balmuth™).

*5 To repeat, the significance of this finding is that by the time of substantial completion of the renovation,
all three members' ownership interest in the LLC had “vested” within the meaning of the purchase agreement.
Even though Kiely and Marzovilla contributed more to the renovation than required - because the renovation costs
had overrun what the parties initially expected or hoped - Iler met what he was contractually required to put in
to have his 50% interest vest. The court rejects Kiely and Marzovilla's argument to the extent they contend the
members' percentages of ownership fluctuated with each contribution or that, for every dollar one of them put into
the project, Iler was required to put in two dollars to maintain his 50% interest when the renovation costs exceeded
their Christmas 2016 projections. See KM Br. at 13. Instead, if, once renovation was completed, there was an
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imbalance in the contributions above and beyond those required by the purchase agreement (KM-2) - that is, to the
extent there was an imbalance in the excess above the contributions then made (Kiely's half interest in the LLC,
Iler's half interest in the LLC plus $105,000, and Marzovilla's $105,000) - then that imbalance was to be reconciled
at a later appropriate time; the excess contributions were to be treated as loans to the LLC. See Tr. (November
30, 2021) at 96. As ller credibly and correctly explained how things would be evened out if the renovation had
required one or more of them to put in more than they were contracted to (i.e., beyond the $210,000, $105,000,
and $105,000 split memorialized in the purchase agreement):

[tThe fact that we all had overpaid doesn't come from one person or the other. It comes out of the hotel and

the hotel pays us back.

[Tr. (October 26, 2021) at 121.11

— The court recognizes that Iler was not always consistent about this as things unfolded. At one point an attorney, who
represented Kiely (Tr. (January 15, 2025) at 139, 165) and who drafted the purchase agreement, provided a contract
interpretation on which Kiely and Marzovilla's arguments are based and, when confronted with that interpretation, Iler
expressed his agreement (KM-6). But the agreement is confusing on first or second (or even third) blush and easily
lends itself to multiple different interpretations if not carefully and closely read and understood, so the fact that [ler may
have maintained some other view about its meaning in the past doesn't forever bind him to that interpretation or that the
court should either find he isn't credible or that he must be bound to some earlier mistaken understanding. Indeed, soon
after acknowledging Kiely's lawyer was “correct” about how the agreement worked, Iler disavowed that view. In either
event, the court's goal is to identify the most likely plausible interpretation from all the circumstances and the parties'
intended goals, and that's what the court has endeavored to do in rejecting Kiely and Marzovilla's interpretation.

This must be what the parties intended. To adopt the contention of Kiely and Marzovilla that the membership
percentages would change with every contribution would have been chaotic. It would mean that every time one
member paid for a plumber or another paid for a doorknob, the relative ownership in the LLC of all members
would fluctuate and any time the members were to meet and act in some way not already identified in the amended
operating agreement (KM-1) it would not necessarily be known, among other things, what decisions would have
the support of a majority of the LLC.

In so interpreting the agreement, the court is by no means rewriting that to which the parties agreed. Courts don't
do that. A court must, instead, “enforce [a contract] as written and not ... make a better contract for either of the

parties.” F]Kampf v. Franklin Life Ins. Co., 33 N.J. 36, 43 (1960). But, to the extent the purchase agreement's
language may be ambiguous - and the court thinks that it may be ambiguous since Kiely and Marzovilla's suggested
interpretation is not entirely implausible - the court must identify which of the plausible interpretations most likely
accords with the parties' intentions.

That is, an ambiguity arises when contractual language is “susceptible to at least two reasonable alternative

interpretations.” F]Grow Co. v. Chokshi, 403 N.J. Super. 443, 476 (App. Div. 2008) (quoting F]Kaufman V.
Provident Life & Cas. Ins. Co., 828 F. Supp. 275, 283 (D.N.J. 1992), aff'd, 993 F.2d 877 (3d Cir. 1993)); Nestor v.
O'Donnell, 301 N.J. Super. 198, 210 (App. Div. 1997). The interpretation the court must adhere to is that which is
most consistent with the parties' common intention, and that which is revealed by their relations, the surrounding

circumstances, and what it was they were trying to accomplish, F]Tessmar v. Grosner, 23 N.J. 193, 201 (1957);
Anthony L. Petters Diner, Inc. v. Stellakis, 202 N.J. Super. 11, 27 (App. Div. 1985). In other words, the purchase
agreement must be construed “in the context of the circumstances under which it was entered into and it must be

accorded a rational meaning in keeping with the express general purpose.” F]Tessmar 23 N.J. at 201.
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*6 Kiely and Marzovilla contend their view is supported by the third paragraph of the “Overall Contributions”
section of the purchase agreement:
All parties agree that the values stated, reflect the fully funded commitments, and should any funding not be

provided as contracted for, an actual share ownership shall be based on the amount of contribution actually
provided to date, by each of the three parties at the time at which a funding amount failed to be provided.

[KM-2, top of page 2 (emphasis added).]
This emphasized portion, however, doesn't support the conclusion they would have the court reach.

Their argument conflates the contributions made to vest their ownership interests - Kiely's share of the LLC,
Iler's share of the LLC plus $105,000, and Marzovilla's $105,000 - with how the parties would deal with any
contributions made by any of them above and beyond those “commitments” or “contracted-for contributions” to
finish the renovation. The paragraph quoted above provides for the circumstance - that didn't occur - if either Iler
or Marzovilla fell short of their “contracted-for contribution” of $105,000 each. That is, as stated in the quoted
paragraph above, “an actual share ownership shall be based on the amount of contribution actually provided to
date” means that if - for example - Marzovilla only contributed $90,000 by the time renovation was substantially
completed his 25% share would be accordingly reduced. The “actual-share-ownership” phrase does not mean that
the degree of ownership would change if - after providing their “contracted-for contribution” - the parties were
required to infuse the LLC with additional funds. Because the “contracted-for contributions” or “fully-funded
commitments” required by KM-2 were actually made, there is no basis for engaging in what the “actual-share-
ownership” provision suggests; it wouldn't apply once all contracted-for contributions were made.

In short, the paragraph quoted at length above has nothing to do with the parties' infusion of funds greater than their
“contracted-for contributions” even if those additional funds were required to complete the project and even if the
members did not thereafter contribute amounts consistent with their degree of ownership. As for that possibility,
which did come to fruition, the parties agreed in the “Management” section of the purchase agreement that they
would “be responsible for the funding of that amount” (emphasis added) - i.e., the amount of funds necessary to
get the project to reach “the stage where all 10 units are able to be offered for rent” - “in the same ratio to their
shares of ownership” (KM-2, page 2). It is here where the contention arises that Iler had to put in two dollars
for every dollar any other member put in. See KM Br. at 13. But Kiely and Marzovilla's argument that Iler had
to put in twice as much as each of the others had no impact on the degrees of membership; again, to suggest
that every contribution above the “commitments” referred to earlier in the purchase agreement would impact the
degree of ownership would have thrown the LLC into chaos. It is not plausible - even if one could wring Kiely and
Marzovilla's interpretation from the somewhat confusing language of the purchase agreement - that the parties
actually intended such a result.

I

*7 With that “clear understanding” about the members' vested interests once renovation was substantially
completed - they all vested at 50/25/25 - the court can turn to and describe the significance or sufficiency of
the November 3, 2018 meeting that Kiely and Marzovilla attended but Iler did not. It was during this meeting
that those members present purported to remove the absent Iler as managing member, reduce Iler's percentage of

membership in the LLC to 42%, and amend the operating agreement.g
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= Written minutes of that meeting describe the actions they then took (KM-11), but no amended operating agreement
and no other document that may have been necessary to cause a transfer of a portion of Iler's membership interest to
Marzovilla was created or executed then or later. See Tr. (January 13, 2025) at 199; Tr. (January 16, 2025) at 190.

Preliminarily, it seems clear to the court that the actions of Kiely and Marzovilla were prompted by misgivings
about a few things that had occurred after the hotel was up and running. For instance, both Kiely and Marzovilla,

as their testimony reveals, were troubled by Iler having traveled to Florida for approximately two months™ in
the summer of 2018, a time during which the cottages were expected to produce their greatest amount of activity
and income. Kiely and Marzovilla were also bothered by a perceived discrepancy between a system used for
the booking of rooms and the separate system by which customers paid the LLC for their rooms, that may have
suggested there should have been greater income for the LLC than what the actual income apparently was. And
Kiely raised a dispute about whether the property was properly insured. These issues ostensibly prompted Kiely
to attempt to schedule a meeting of the LLC's members.

- The competing claims about the length of Iler's Florida vacation during the summer of 2018 vary but the time he was
away seems closer to two months than something like two or three weeks, as both Kiely, Tr. (June 14, 2021) at 68, and
Iler testified, Tr. (October 26, 2021) at 137, during the first trial. At the second trial, Iler agreed he was in Florida in
July and August 2018 but not for the entirety of both months; instead, he claimed he was only in Florida for 25 days.
Tr. (January 21, 2025) at 102-03, 149. As will be seen, this discrepancy really doesn't matter.

Kiely and Marzovilla were intending to take drastic action while not coming clear to Iler about that in the pre-
meeting communications. On October 26, 2018, Kiely emailed to say only that there are “several important issues
that need to be addressed” and he “call[ed]” for a meeting on the weekend of November 3-4, asking Iler for his
preferences during that time frame. Iler almost immediately responded, asking for “a list of the important issues.”
A few days later Kiely emailed that he had been “working on an agenda for some time” and that he would have it
“completed by the meeting.” In the same email, Kiely provided his preference for a meeting on the Saturday of that
weekend at 1:00 p.m. and at the property's main structure, but he also stated he was open to other “suggest[ions].”
Within the hour, Iler responded that the property was “booked” for the weekend “on both Friday and Saturday
nights,” that he was busy on other matters “most of Saturday,” and that he didn't think - quite rightly - it would
be “appropriate to have a meeting in the main house at that time,” apparently because the meeting would be
observable by patrons; he added that “I'm not 100% certain I can attend.” The next morning - October 31 - Kiely
acknowledged that the meeting shouldn't occur at the main house and suggested another nearby location; he stated
that, if Iler “prefer[red],” the meeting could occur on Sunday instead of Saturday and he also asked Iler to “suggest
a ... time of day that works better” for him, concluding with: “[1]et us know what works best for you.” Sixteen
minutes later, Iler scoffed at Kiely's suggestion that he should prioritize Kiely's desired meeting over other things
Iler felt were more important to him, but he didn't dismiss the request for a meeting and asserted that if Kiely
“ha[d] serious concerns” then he should “be open about them and email [Marzovilla] and I so we can prepare for
the meeting.” With that, Iler closed his email with
*8 I'm not really ready to commit to anything, until I see an agenda, Tom, and even then, I'm extremely busy
- My feeling is that this is something that may be better handled by email first - I've yet to see the agenda you
have been working on for quite some time, so of course I want some time to review it once I see it, too -

[WI-93.1%]
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- This one exhibit contains all the emails quoted above.
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So much for “plain speaking and clear understanding.” There were no further messages or discussions about the
agenda that never was sent or about the day and time of the meeting that was never agreed on. Kiely never told Iler
that, notwithstanding Iler's stated positions about the proposed meeting, there would nevertheless be a meeting, let
alone a meeting without him. And Kiely never so much as hinted that the purpose of the meeting was to remove Iler

as managing member or to reduce his ownership interest in the LLC." Neither this email chain nor any testimony
would contravene Iler's testimony that he did not know what the meeting would entail, let alone that it would
include their deposing him as managing member. Tr. (October 26, 2021) at 167. And even if the others - in light
of Iler's lack of a commitment to any day or time - had unilaterally set the day and time for the meeting, they
never told Iler what that day and time would be. When Iler did not appear for the meeting on the day and at the
time they unilaterally set without telling him, Kiely and Marzovilla nevertheless bizarrely waited fifteen minutes
for Iler to arrive, as if that would show they were acting reasonably. And when Iler didn't arrive, they never took
the simple step of phoning or texting him to ask about his whereabouts. See Tr. (January 16, 2025) at 187. They
clearly were desirous of acting behind Iler's back.

- Kiely's evasiveness in his testimony about this during the January 2025 trial - revealed by his inability to respond
to a simple question without a long and unresponsive explanation or diatribe, see Tr. (January 13, 2025) at 187-90;

Tr. (January 15, 2025) at 6-11 - convinces the court that he and Marzovilla weren't forthcoming with Iler about the
purpose for the meeting.

Kiely and Marzovilla have forcefully argued throughout this case that LLC members owe each other a fiduciary

duty, F]N.J.S.A. 42:2C-39(b), and that they all owed each other “duties of loyalty and care,” F]N.J.S.A.
42:2C-39(a). They have referred the court to Judge Pressler's opinion in Silverstein v. Last, 156 N.J. Super. 145,
152 (App. Div. 1978) (emphasis added), in which she acknowledged that this fiduciary duty is “one of trust
and confidence, calling for the utmost good faith, permitting of no secret advantages or benefits.” In deciding
the cross-appeals, the Appellate Division acknowledged as well that “[a] managing member of an LLC owes a

fiduciary duty to his co-members,” Kiely, slip op. at 19,16 and some of the fiduciary duties contained in subsection

F]N.J .S.A. 42:2C-39(b) apply to non-managing LLC members as well, including the obligation of members to

“discharge the duties under this act or under the operating agreement and exercise any rights consistently with the

contractual obligation of good faith and fair dealing.” See F]N.J S.A. 42:2C-39(1)(2). Indeed, it doesn't overstate

the obligations the members owed each other to invoke Judge Cardozo's famous description in F]Meinhard V.
Salmon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1978) (quoted with approval and endorsed by Justice O'Hern for

our Supreme Court in F]Muellenberg v. Bikon Corp., 143 N.J. 168, 177 (1996)), of the fiduciary duty owed by
business partners; Judge Cardozo said that joint venturers and partners “owe to one another ... the duty of the

finest loyalty,” that “[m]any forms of conduct permissible in a workaday world for those acting at arm's length,
are forbidden to those bound by fiduciary ties.”

- That holding is contained in an unpublished opinion and unpublished opinions are, for most purposes, not binding
or even to be discussed in judicial decisions, R. 1:36-3 (except for the reasons stated in this Rule, “[n]o unpublished

opinion shall constitute precedent or be binding upon any court” or “shall be cited by any court”). Nevertheless, this
trial court remains bound by the unpublished appellate decision in this case “to the extent required by res judicata,
collateral estoppel, the single controversy doctrine or any other similar principle of law,” ibid., and is bound to the

appellate mandate whether published or not, see n.24, below.

*9 The court is abundantly satisfied from the emails and the testimony at both trials that Kiely and Marzovilla
breached the fiduciary duty they owed Iler in conducting a meeting without ever advising Iler of a specific date,
time and place for that meeting. They did what Judge Pressler said they shouldn't; they took “secret advantage”
of Iler. Silverstein, 156 N.J. Super. at 152. The failure and refusal to provide that information, let alone without
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clearly explaining why a meeting should occur and without expressing what the meeting was for - in the face of
Iler's repeated requests to learn the purpose of and agenda for the meeting - not only violates notions of common
courtesy that the court is not necessasrily here to enforce, but in this court's view constitutes a breach of the

covenant of good faith and fair dealing imposed by F]N.J .S.A. 42:2C-39(d), and general contract principles, see

F:Illadis v. Wal-Mart Stores, Inc., 191 N.J. 88, 109 (2007); F]Sons of Thunder v. Borden, Inc., 148 N.J. 396,420
(1997), that the court is here to enforce.

Kiely and Marzovilla were staging a coup and in fact took the step of removing Iler as managing member and
depriving him of a sizeable portion of his interest in the LLC without telling him of that intention, without giving

him adequate notice of their meeting, and in proceeding in his absence.'” This is not the way the Legislature, in
the above-cited statutes, directed LLC members to act toward one another. Indeed, even if the operating agreement

or the quoted statutes do not expressly condemn Kiely's coup - the court remains mindful that F]N.J S.A.
42:2C-39(e) does not make a violation of a member's conduct that “furthers the member's own interest” -
“principles of law and equity supplement” RULLCA, N.J.S.A. 42:2C-7, and the court finds that Kiely's failure
in his emails to be clear about what the meeting was about and his failure to fix a firm date, time and place for
the meeting, prohibited he and Marzovilla from acting at the meeting in Iler's absence. The operating agreement
was silent about when a meeting may occur or how it might be scheduled, so equity, fairness, and the covenant
of good faith and fair dealing firmly apply and, in the final analysis, render invalid all that Kiely and Marzovilla
did at that meeting in Iler's absence.

-+ It is more than fair to describe what occurred on November 3 as a coup and the emails leading up to it as their
preparation for the coup. Kiely bluntly acknowledged as much in his testimony:
Q. Did you ever tell Mr. Iler before the meeting of November 3™ tell him that if he didn't properly answer questions
at the meeting of November 31, you were going to replace him as manager, yes or no?
A. No.
Q. But you and Mr. Marzovilla both knew that, right?
A. Among other things, yes.
[Tr. (June 16, 2021) at 62.]
Marzovilla similarly testified, admitting that he too never informed Iler “that one of the topics of [the November 3]
meeting would be to discuss removing him as manager.” Tr. (July 8, 2021) at 56.

Even if this court were to conclude otherwise about the scheduling, noticing, and conducting of the November 3
meeting, it should be clear from the court's other findings about the meaning of the purchase agreement (KM-2) and
amended operating agreement (KM-1) that Kiely and Marzovilla alone could neither replace the managing member
nor change the parties' membership percentages. That's because the operating agreement (KM-1) - in effect when
the meeting was scheduled - unambiguously declared that it “may be amended only by written instrument signed
with the same formality as this [a]greement, upon a vote of a majority of the ownership interest in the [clompany.”
KM-1, § 6 (emphasis added). As noted above, Iler was the vested owner of 50%, while Kiely and Marzovilla
owned 25% each, and so, Kiely and Marzovilla collectively owned only 50%. That is not “a majority of the

ownership interest” in the LLC. A majority consists of more than half, see, e.g., Black's Law Dictionary (Sth ed.

2004) 974; F]Arnold v. Eastern Air Lines, 712 F.2d 899, 905-06 (4™ Cir. 1983), not just half. Even if the meeting
was validly scheduled, no majority of the ownership was present to act.

*10 To be clear, Kiely and Marzovilla's contention that removal required only a majority of the members (two
out of three) and not a majority of the ownership (more than 50%), see KM Br. at 18, is erroneous. To be sure,
RULLCA might appear to support their contention in that it states an LLC manager “may be removed at any
time by the consent of the majority of the members without notice or cause,” N.J.S.A. 42:2C-37(c)(5) (emphasis
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added). But RULLCA provides a standard that may be supplanted or superseded by what members agree to in their
operating agreement. As the Legislature declared in N.J.S.A. 42:2C-11(b) (emphasis added), “[t]o the extent the
operating agreement does not otherwise provide for a matter described in [N.J.S.A. 42:2C-11(a)], this act governs.”

Here, the parties' operating agreement does otherwise provide - it states that the consent of a majority “of the
ownership interest” in the LLC is required - and it is that stipulation that governed when Kiely and Marzovilla met
on November 3, 2018, not the terms set forth in RULLCA that apply only when the members have not established
their own standard.

For these reasons, Iler is entitled to a judgment restoring him to the position of managing member and declaring
that Kiely and Marzovilla acted in an ultra vires manner when they made Kiely the managing member, as well

as when they declared that eight percent of Iler's interest should be recognized as being owned by Marzovilla.'®
Indeed, everything they purported to do in the minutes of that meeting (KM-11) was a nullity.

18

- More will be said about this eight percent dispute later in this opinion. See Section V below. That Kiely and Marzovilla
acted precipitously and without authority when they sought to vindicate the latter's claim to this percentage of
membership does not mean the latter must forfeit his claim to the benefit of his bargain.

v

It is perhaps appropriate at this stage to consider - and, in so considering, reject - Kiely and Marzovilla's claims
that Iler breached the fiduciary duties he either owed them or the LLC.

Kiely and Marzovilla argue that Iler wrongfully: (a) commingled funds, (b) misled them about the financing of
the renovation and the use of their funds, (c) went away to Florida during the Summer of 2018, (d) gave a large
discount to a friend of Iler's to the detriment of the LLC, (e) purchased and developed another rental property in
the neighborhood, and (f) mishandled bookings. The court finds no merit in any of these contentions.

A

Chief among their complaints is the assertion that funds periodically sent Iler for the renovation were commingled
with either Iler's personal funds or funds he held for other projects personal to him or some other entity. To be
sure, funds dedicated to the renovation of the LLC's property were mixed or combined with other funds, and the
RULLCA imposes on a managing member the duty to “account to the company and to hold as trustee for it any

property, profit, or benefit derived by the member ... in the conduct ... of the company's activities.” F]N.J S.A.
42:2C-39(b)(1)(b). But even though money was handled in a way that was not optimal, there is no evidence that

Iler ever used money contributed by his fellow members for anything other than the renovation or the LLC's

business.” Kiely and Marzovilla's new-found insistence on perfection in Iler's accountings is inconsistent with
what they willingly participated in as things were then occurring. For example, according to testimony the court
finds credible, funds that were being wired to Iler for the project didn't always go into a segregated account and, so
that there would be no delay, Iler provided another account into which the funds could be wired even though that
other account existed for another project. See, e.g., Tr. (June 16, 2021) at 13. Not according to Hoyle, perhaps,
but the funds were accounted for and went into the renovation.

- One of the examples suggested by Kiely and Marzovilla was a check dated April 4, 2017, written on Iler's personal
checking account, payable to a gardener for $350 (KM-9). In the memo portion of the check is written: “91
Washington/30 Jacks[on]” with the fractions 1/2 written above each address. Iler credibly testified that the gardener
to whom he made out the check did something at the one location and the same thing at the property in question at
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the cost of $175 each and that Iler simply wrote one check to cover both obligations. The check itself reveals this and
the spreadsheets designed to reveal what was spent on the renovation do not purport to charge the LLC with the entire
$350. Tr. (January 16, 2025) at 86. Again, perhaps imperfect, but nothing dishonest occurred and nothing to suggest
Iler used LLC funds for his Washington Street project or for anything else.

*11 Despite the obvious fact that a lot of the things being done during renovation were somewhat ad hoc or
informal, the bottom line is that whatever account or accounts funds were wired into or deposited into, the money

designated for the renovation went into the renovation. And no one objected at the time.2® Similar to the notion
that things weren't being done exactly by the book - or in the way most would prefer in such a joint venture - can
be seen in the way Marzovilla provided funds, allowing for a while Iler to use Marzovilla's credit card when he
was out of the country or unavailable.

20

For example, Marzovilla's manner of putting in his $105,000 obligation was to pay vendors as obligations became due
rather than simply pay in his $105,000 or providing the contracted-for $105,000 line of credit, and having faith that it
would be used as promised, as he credibly testified. See Tr. (July 8, 2021) at 20, 44.

Many years ago, our highest court observed that “in the transaction of business, men ordinarily deal with one
another in the belief that each is honest.” Lloyd v. Hulick, 69 N.J. Eq. 784, 786 (E. & A. 1906). While that
sentiment might seem quaint or even naive in today's business environment, it is fair to say - and the court so finds

based on its understanding of the parties' credible testimony - that there was a level of trust between and among
these three at the start of their relationship that didn't generate any concern about how Iler was managing the
renovation of the property and the handling of their funds and expenses. See, e.g., n.20, above. And Iler regularly
provided the others with a spreadsheet of expenditures that generated no concerns and which have not been shown
to be erroneous except in the most minor of ways. As these events occurred, no one uttered any concerns. For
example, Marzovilla credibly testified that he was periodically comparing the funds he knew he provided with
Iler's statements and found no discrepancies. See Tr. (July 8, 2021) at 52-54. Kiely and Marzovilla, therefore,
shouldn't be heard to complain that Iler didn't “dot every i or cross every t,” or turn square corners, now that other
events caused their relationships to sour.

The commingling of which Kiely and Marzovilla now so vociferously complain should be understood in light
of the members' general approach to this project at the time, not how it might be viewed in a vacuum or in
hindsight after their November 3 coup and the commencement of litigation. More to the point, there is no question
that this somewhat loose approach in the handling of the renovation financing and the arguably imperfect but
mostly accurate accountings provided by Iler during the course of the renovation may have caused difficulties
for Balmuth in his attempt to be precise about or categorize their spending, and may have provided ammunition
for the assertions now being flung at Iler when the relationship among the members deteriorated, but the court is
satisfied that Iler has sufficiently accounted for all funds provided to him by the other members and his conduct

comports with the obligations set forth in F]N.J S.A. 42:2C-39(b)(1)(b), and otherwise.>! Tler was able to answer
for each questionable check or item he was confronted with in a sensible and understandable way. The court was

persuaded by his explanation that all Kiely's and Marzovilla's contributions were accounted for and were utilized
in the renovation and their project, and those explanations were all found credible. To the extent minor errors may
have been made while Iler provided periodic accountings, while simultaneously engaged in the renovation itself,
they amounted to something too little or too consequential to support a finding of a breach of Iler's duties to the
other members or the LLC itself. Cf., Vierow v. Frommann, 107 N.J. Eq. 230, 232 (Ch. 1930). As revealed during
Balmuth's testimony, the discrepancies amounted to less than one percent of the expenditures. See Tr. (October

26,2021) at 46-47 (finding a discrepancy in the aggregate between ller's spreadsheets and his findings of $3,139
that amounted to “approximately eight-tenths of one percent of the project costs”).
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== Kiely and Marzovilla correctly observed in their written summation that Iler, who is also an attorney, took great offense
at the use of the word “commingling” during cross-examination. To be sure, as noted, funds were commingled but only
by a managing member of a hotel construction/operation business. Iler was not acting as an attorney when engaged
in the renovation process or in his relationship with Kiely and Marzovilla. And, while Iler asserted that he acted at
times as the LLC's attorney f, that would only be with regard to the LLC's relationships with the outside world that had
no bearing on the allegations asserted in this case. For example, there seemed to be no dispute that, as Iler testified,
he twice acted as the LLC's attorney in drafting papers related to the potential sale of the property to third persons in
2016. But when negotiating and preparing the amended operating agreement and the purchase agreement, Iler advised
Kiely and Marzovilla in writing (via email) - as required by RPC 1.8 - that they should seek out their own counsel.
To be sure, courts have cautioned about the fine line attorneys walk when engaging in business with others. See In re
Urbanick, 117 N.J. 300, 305-06 (1989). But the court's role here is not to determine whether Iler exposed himself to
an ethical risk, only whether he breached the duties he owed the LLC and its members. By taking the true facts that (a)

Iler is an attorney and (b) Iler, as the LLC's managing member, commingled funds - facts that would have been known
at least to Kiely who willingly wired funds into an account obviously dedicated to another project in which he had no
interest - presents the false syllogism that Iler acted unethically and has thereby caused injury to Kiely and Marzovilla
specifically or the LLC generally. The court does not, as noted above, draw a conclusion that this commingling injured
the LLC or its members. So, it's understandable considering the consequences for attorneys who commingle their
clients' funds, see, e.g., In re Stern, 92 N.J. 611 (1983), that Iler was offended by the suggestion conveyed by use of

the word “commingling.” Nevertheless, the court has not drawn the negative inference from those facts that Kiely
and Marzovilla suggest. And, to close the loop, these contentions are contained within Kiely and Marzovilla's point
heading “Iler Is Objectively Incapable of Telling the Truth,” see KM Br. at 1, 5-7, the court concludes that Iler's offense
at the allegation does not suggest he was incapable of telling the truth.

B

*12 Kiely and Marzovilla's second assertion of a breach of Iler's fiduciary duties is their claim that he misled
them “as to their finances.” KM Br. at 12. This is based on their mistaken interpretation of the agreement that
was already discussed above. That is, this argument is based on the statement in the purchase agreement that
“should any funding not be provided as contracted for, an actual share ownership shall be based upon the amount
of contribution actually provided to date by each of the three parties at the time at which a funding amount failed
to be provided.” KM-2 at page 2; see also KM Br. at 11-12. From this and other provisions, they argue that the
purchase agreement and amended operating agreement anticipated that the cost of renovation would be $210,000
- thus, the $105,000 cash contributions from Iler and Marzovilla - but if the cost went beyond that amount “to
maintain his 50% share of the LLC, [ller] was required to pay $2 for every additional dollar paid in by each of
his partners.” KM Br. at 13. This is simply incorrect, as already stated. To have his 50% interest “vest,” Iler was
only obligated to put $105,000 into the renovation. Any contribution beyond those “vesting” amounts constituted
loans to the LLC and any imbalance in those loans or the contributions needed to complete the renovation would
be reconciled between the LLC members at a later date.

From their faulty understanding about the contract documents, Kiely and Marzovilla contend, for example, based
on Balmuth's determination that Kiely put in $173,683 in 2017 and 2018, and, therefore, Iler was obligated to
put in twice that amount ($247,066) “to maintain his 50% share.” KM Br. at 14. Because, as already explained,
their premise is incorrect, so too is their claim of a breach of Iler's fiduciary duty that they have expressed as:
Iler “mislead his partners by asserting he had met his investment obligations but, also, he never advised them that
while they were meeting their respective investment obligations, he was withdrawing $24,646 from the LLC.”
KM Br. at 14. In fact, while not necessarily the “punctilio” of accuracy, Iler provided regular financial reports
- his spreadsheets - that were substantially if not perfectly accurate, which was all that the members anticipated
or expected at the time.
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In short, there is nothing about their undertaking that would suggest any of the members would “nickel and dime”
the others as they have sought to do in this litigation, so the court finds no breach of a fiduciary duty in regard
to this particular contention.

C

The court also rejects Kiely and Marzovilla's third assertion of a fiduciary breach. They contend that Iler breached
his fiduciary duties “by going away during the height of the SummerHouse's first season,” KM Br. at 15, more
specifically arguing that:
Iler was paid to manage the cottage hotel. While his partners didn't expect him to be onsite 24 hours a day, they
did expect him to be available to guests and prospective guests when needed. They also didn't expect him to
hire someone in his place, certainly not without the knowledge or consideration of his partners.

Although SummerHouse did not have a front desk or concierge the manager should be available should there
be a problem, e.g. broken toilets, floods, fire, accidents, etc., or to show prospective customers around. Relying
on someone with no experience put all the partners' investments in jeopardy.

What's worse is, he never even told his partners he was going to be away or that he was hiring someone to
essentially run the place. Tom Kiely lived next door. He could have covered if he had known that Iler wasn't
going to be around.

[KM Br. at 15.]

The argument almost answers itself. To be sure, in the summer of 2018, Iler left New Jersey for an extended
vacation in Florida during the months of July and August. But he remained involved and available by laptop and
phone and through other rapid means of communications and that's all that was really needed. See Tr. (January
16, 2025) at 115-16; see also Tr. (January 13, 2025) (where Kiely acknowledged the manager didn't have to be
present at all times). Kiely and Marzovilla recognize that the property did not have a front desk, KM Br. at 15, and

that there was no need for someone to greet customers because rooms could be booked and paid for online and a
code provided to the customer so they could enter the cottage rented without human interaction, see Tr. (January
15, 2025) at 21, so why should the court conclude that Kiely and Marzovilla had a reasonable expectation that Iler

would be permanently stuck in New Jersey? As suggested by Iler in his testimony, there is nothing in the contract
documents that would mean that being managing member of the LLC meant that he had to be the 24/7 manager of
the LLC's hotel. See Tr. (October 27,2021) at 91. Any need for someone to go to the premises to take care of some

issue could be performed by way of some other employee without expecting that the LLC's managing member
be present at all times. Indeed, as noted in the argument, Kiely lived next door, so if “something happened” of a
substantial nature, he was presumably available to help.

*13 The real question is not that Kiely or Marzovilla or both were irked over Iler taking a break from the project

that he had poured his energy into to get renovated and openQ - an investment that has not been mentioned much?
- but whether the failure to mention he would be in Florida for a while instead of New Jersey constitutes a breach
of his fiduciary duties. It clearly does not.

As lIler credibly testified, and it is totally understandable to the court after hearing the testimony of what it took to
transform this wreck of a property into an operating hotel facility, that Iler, having turned this “pile of nothing” into
a fully-operational hotel business, was entitled to a break. Tr. (October 26, 2021) at 140. During the renovation and
after, he had been the “garbage hauler,” the “delivery guy,” and “labor[er].” Tr. (January 16, 2025) at 9. There was no

AMECT A VAT
YWwWED | I HAYY

PAGE14



Kiely v. ller, 2025 WL 1171490 (2025)

evidence that he remained so obligated once the hotel was operational and that the few hands-on matters that might
arise couldn't be dealt with by an employee.

== It bears mentioning that the $105,000 contribution Iler was required to make did not account for the time and energy
- the sweat equity - that Iler in fact contributed and the others did not. See n.22, above. While Kiely and Marzovilla
were free to do other things, or sit back and relax, it was Iler who oversaw the renovation, who got his hands dirty
bringing the whole operation into fruition, and who added the final touches necessary to make the project a success.
See Tr. (January 16, 2025) at 7. To begrudge him a trip to Florida - whether it was two weeks or two months - without
a showing that he failed to be available at that distance to continue to manage the property may reveal the extent to
which their relationship had sunk. But it doesn't support a finding that Iler abandoned his post as managing member
- he didn't - or that he committed a breach of his fiduciary obligations.

There is no credible evidence in the record to suggest that the property wasn't being run properly or that Iler
ignored anything that required his attention while he was out of state in the summer of 2018. Whether in Florida or
elsewhere in New Jersey, ller was equally available to deal with any concerns by phone or other communications.
If there was some problem such as those suggested in Kiely and Marzovilla's argument, Iler was fully capable
of getting a plumber to the premises or take care of any other event; if something substantial and unexpected
occurred, Iler was also aware that Kiely lived next door and could jump into the fray if necessary.

Kiely and Marzovilla also complain of Iler employing someone to do those few things that required being on-site.
To be sure, Iler should have - not as a fiduciary duty but as a courtesy or a matter of keeping the other members
informed - advised that someone had been hired. The cost to the LLC, however, was relatively minimal. Indeed,
the disingenuousness of their contention is revealed by the fact that once Kiely usurped the role of managing
member, he ended up hiring the same person to do the same things Iler had hired her for, see Tr. (June 22, 2021)
at 58; Tr. (July 8, 2021) at 64; Tr. (January 16, 2025) at 156, and of which Kiely now bitterly complains, even
though Kiely, who then and now lives next door, could presumably do himself those things the employee was
hired to do, like haul out the garbage.

*14 The court finds these allegations to be wholly lacking in substance.

D

The same can be said for their next claim of a fiduciary breach: that Iler rented to “a real estate colleague” at “an
approximate 77% discount.” KM Br. at 16. This claim needs to be put in context.

The cabins were summer or warm-weather rentals due to the lack of heating during this time frame and due to the
fact that people flock to the shore in the summer, not the fall, winter, or spring. So, there was no great demand on
the public's part to rent any part of the property during colder months. As it turns out, Iler had a colleague who was
looking for a place to stay following a divorce and sale of her home and at a time when no one was renting because
of the time of year. Iler provided accommodations to that individual at a discounted rate. There is little doubt,
and the court so finds, that for some of the time this individual was there, the property would have been vacant.
Clearly, Iler made a business decision that, while it may have been of benefit to the renter, it also brought in some
revenue that would not otherwise have been generated. These facts, absent perhaps the sinister twist suggested by
Kiely and Marzovilla - that Iler was causing injury to the business by giving a sweetheart deal to a friend - do not
support a claim of a loss of an LLC business opportunity. From the facts presented, the court finds that this was
a one-time, albeit long-term rental that was intended to bring some income into the business when, for some part
of the individual's stay, none otherwise would have arrived; it does not rise to the level of a fiduciary breach.

That is, maybe it wasn't a good business decision - although it hasn't even been shown to be that - but it seems

to have only happened once and the alleged loss of income if the particular unit or units on the property could
have been rented to others during part of the stay - again, not shown - was at best a less than perfect business
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decision, not a breach of a fiduciary duty to either the other members or the LLC. As Iler credibly asserted, for a
large part of this individual's use of a few rooms on the premises, it was expected that those units would otherwise
be vacant. Moreover, as he testified, “if we charge

Reasonable minds might differ about that strategy, but it hasn't been shown that the decision was so poor as to
be unreasonable, a breach of the business-judgment rule, or a violation of a managing member's duties, let alone
that Iler used the LLC's hotel to get a favor from someone who could or would return the favor to Iler instead
of the LLC. None of that was proven.

The court finds no merit in this claim.

E

Although outside the scope of either the pleadings or the proceedings leading up to a final judgment after the first
trial, Kiely and Marzovilla also contend that by purchasing and renovating a nearby property “and not offering that
opportunity to his LLC partners,” [ler acted disloyally. KM Br at 17. Putting aside the valid question about whether

this is even an issue in this case,% the authority upon which Kiely and Marzovilla rely does not support their
theory. F]N.J S.A. 42:2C-39(b)(1)(b), on which they rely, declares that it is a fiduciary breach for a member to
make personal use of “the company's property.” Neither this other property that Iler purchased in December 2018

nor the opportunity to purchase it belonged to the LLC because the LLC's sole purpose - as unambiguously stated
in the amended operating agreement (KM-1 at page 1) - was “to purchase, develop, finance, construct, hold, lease,

sell or otherwise dispose of, and deal in all manner whatsoever with real property located at 30 Jackson Street,

Highlands, New Jersey; and for such other purposes as the [m]embers may, from time to time, determine.”” There
being no evidence that the parties had otherwise “determine[d]” they should acquire and develop other properties,
there is no reason to assume or conclude that Iler acted for the other members and therefore holds in trust the
nearby Center Street property acquired in December 2018 or that, in obtaining and developing that property Iler

was acting disloyally toward the LLC either under the RULLCA or the common law, see | F]Valle v. No. Jersey
Auto Club, 141 N.J. Super. 568, 573 (App. Div. 1976), modified, 74 N.J. 109 (1977).

= For example, as Iler correctly argues, nowhere in the pleadings was notice given to him that his purchase of the Center
Street property constituted a breach of a fiduciary duty or that it gave rise to any other legal or equitable claim. It
appears not to be an issue raised during the first trial. Nor was this issue put before the Appellate Division or in any
of the proceedings leading up to the second trial in January 2025. And there was no mention throughout the second
trial to suggest or even hint that Kiely and Marzovilla were going to pursue a claim until they submitted their written
summation last month. The court must remain mindful that the court's role is to do no more than fulfill the Appellate
Division's mandate as expressly stated by the upper court. See Flanigan v. McFeely, 20 N.J. 414, 420 (1956) (declaring

that “the trial court is under a peremptory duty to obey in the particular case the mandate of the appellate court precisely
as it is written”). The Appellate Division remanded this matter “for findings consistent with [its] opinion™; to be sure,
the court permitted this court's consideration of not only the existing evidence but also such other evidence as this
court might find “necessary” but the appellate court did not state or even suggest this court was free to expand the
existing issues. See Kiely, slip op. at 28. Only the appellate court can decide whether the issues may be expanded.
See In re Plainfield-Union Water Co., 14 N.J. 296, 303 (1954) (holding that “[r]elief from [the mandate's] directions,
even though manifestly erroneous, can be had only in the appellate court whose judgment it is”); Park Crest Cleaners
LLC v. A Plus Cleaners & Alterations Corp., 458 N.J. Super. 465, 472 (App. Div. 2019) (holding that “any disputes
still subject to litigation derive only from the [appellate] court's mandate” and “only those matters fairly encompassed

by the mandate™).
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The record in fact presents very little about this other property - or for that matter about the other Highlands rental
properties purchased by Kiely and Marzovilla in the same time frame - as to allow any resolution if this claim were
actually considered on its merits. In support of their claim, Kiely and Marzovilla refer only to two pages of Iler's most
recent testimony, see Tr. (January 16, 2025) at 68-69, in which he briefly and broadly describes that the Center Street
property consisted of five rental apartments which apparently had originally been separate structures but had been

strung together in the past into a single structure. No other detail is provided to determine whether this property is
in competition with SummerHouse.

*15 Indeed, the record reveals that Kiely also purchased one or more properties in the area, see Tr. (June 16,

2021) at 40-41 (Kiely admitted he owns two rental properties in Highlands, his home next door to SummerHouse
that he occasionally rents out, and “another house a few blocks away”), and Marzovilla did as well, see Tr. (January
16,2025) at 65-68. If the court were to agree with their apparent broad view of the LLC's purpose and the scope of
these consolidated cases, shouldn't the court also consider whether Kiely's and Marzovilla's Highlands properties
are being held in trust for the LLC's benefit? Or, put another way, should not Kiely and Marzovilla be, in good
conscience, estopped from complaining that Iler did the same thing they have done and should not a court of

equity require them to now remain silent when conscience required them to previously speak? @LF]IH re Estate
of Shinn, 394 N.J. Super. 55, 70 (App. Div. 2007); Besson v. Eveland, 26 N.J. Eq. 468, 472 (Ch. 1875).

Even if this issue about Iler's Center Street property is fairly enveloped by the preexisting issues in these suits, the
court finds no evidence by which to conclude that Iler's purchase and development of his Center Street property
was an act disloyal to the LLC or his fellow members, that it was in derogation of his fiduciary duties to the
LLC or its members, or that he holds that property in trust for the LLC. The LLC's purpose for being does not
encompass this property.

F

Kiely and Marzovilla have urged other claims, perhaps subsumed by those issues discussed above, of a breach of
fiduciary duties. They argue, for instance, that records derived from the electronic websites used for booking and
payment suggest that income due the LLC was either taken or lost through Iler's negligence or carelessness.

The testimony and other evidence offered in support of this theory was nothing if not confusing. The claim also
labors under the misunderstanding that the bookings (made by patrons through WIX) and the income (taken in via
PayPal) should precisely match when, for example, there were other ways of booking rooms and when discounts
were at times appropriately provided if there were group bookings or, as already discussed, a patron desirous of
renting long term in a way that overlapped the busy season with the non-busy season. The court finds the proofs

inadequate to support this theory and any other particular allegation that has not been discussed at any length

herein.&

One last example that the court views as trivial is the argument that money was expended by the LLC for food or
liquor; Kiely and Marzovilla suspect but haven't shown that these small expenditures benefitted Iler personally. In
fact, Iler explained in his credible testimony that coffee, tea, a bottle of wine, and other similar items were regularly or
on occasion purchased for the use and consumption by patrons in a common area in the main house. See Tr. (January
16, 2025) at 113.

In short, Kiely and Marzovilla have not sustained their burden of persuasion on this or any other aspect of their
claims of breaches of Iler's fiduciary duties or his duty of loyalty to either them or the LLC.
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The court now returns to the arguments about Marzovilla's payment of $56,0002*7 to retire the mortgage held by
the property's prior owner. As observed earlier, see n.6, above, the purchase agreement's “Preexisting Debts and
Assets” provision placed that debt solely on Kiely and Iler, not Marzovilla (KM-1). Kiely paid off his share of the
debt, but Iler was unable to do the same and let the other members know of this problem.

27 The parties continually refer to what Marzovilla paid to rid the LLC of Iler's responsibility for half of the note as

$56,000; in fact, the amount owed was $55,920, see Tr. (October 26, 2021) at 56, but to avoid confusion, the court
will refer to the rounded-off number the parties have repeatedly used.

*16 While he originally conveyed an offer about this indebtedness to Kiely, there is no dispute that eventually
Marzovilla made the payment, causing a termination of the mortgage obligation. See WIBTr at 48. And, while Iler
may now assert that this merely constituted a loan, see Tr. (January 16, 2025) at 138, the court finds that at the time
the transaction occurred Iler viewed this transaction as something different - that he was giving up a percentage
of his membership in exchange for relief from his obligation to pay the mortgagee $56,000. This is all revealed
by the parties' communications.

In a June 2, 2017 email (KM-3) to Kiely and Marzovilla, Iler expressed that he was wondering whether he would
have “any incoming money” by the end of the month, and stated that otherwise, “at that point I am willing to sell
a small %” of the LLC. Nothing then happened but months later, on January 9, 2018, Iler told the other members
he was “fine with you making payment of ‘my” 56K ... allocating shares I have to your side of the LLC.” KM-7

(emphasis added).

That the offer was for an exchange of eight percent of Iler's interest in the LLC is revealed by all these
communications and, in particular, Iler's text message to Marzovilla, advising that if he paid the $56,000 to retire
the mortgage it would put Marzovilla's 24.5% interest in the LLC to “around 32-3” (KM-21). As explained earlier,
these particular numbers don't constitute an accurate assessment of the parties' ownership interests but are based
on Iler's then misconception that ownership may have been tied to the parties' relative contributions. Marzovilla
may have been similarly confused about the agreement's meaning and the parties' obligations about payments
above the “contracted-for contributions” at this point, as revealed by his testimony in the first trial, when, upon
being asked what it was he agreed to receive from Iler for the $56,000 payment, he could only say, “I think at the
time it was eight [percent]. I could be wrong.” Tr. (July 8, 2021) at 35. During the second trial more than three
years later, however, he was a little surer that he was purchasing eight percent. See Tr. (January 13, 2025) at 12-20.
In any event, the court was persuaded by all the testimony about this issue that it was their intent, see Tr. (January
21, 2025) at 27, and Iler so agreed, to transfer eight percent of his interest in the LLC to Marzovilla, in exchange
for the lifting of Iler's burden to pay off his share of the mortgage obligation.

But that Iler and Marzovilla so agreed does not end the matter. For the sake of stability about the parties' respective
ownership percentages, the amended operating agreement precluded any change in the degree of membership
except “by written instrument signed with the same formality as this [a]greement, upon a vote of a majority of
the ownership interest in the [cJompany.” KM-1, 9§ 6 (emphasis added). So, while Iler and Marzovilla were free to
orally agree about a sale of part of the former's membership in the LLC, only a majority of the members could agree
that such a transaction would be binding on the LLC and its membership. While Iler and Marzovilla represented a
majority of the membership (collectively holding 75%) and had the ability to make such a change, the transaction
still required a writing “signed with the same formality” as the solemnization of the amended operating agreement
and such a writing - indisputably - was, and always remained, lacking. And, as noted earlier, even if the recordation
of what Kiely and Marzovilla did at their November 3, 2018 meeting possessed that solemnity, all their acts on
that occasion - as held above - were unauthorized without Iler's participation since there could be no majority
without Iler. So, while Iler and Marzovilla orally agreed to the exchange, that transaction required further action
that never occurred.
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*17 Despite all that, the court is satisfied that [ler and Marzovilla had an agreement and that Marzovilla shouldn't
be deprived of the benefit of his bargain since he has already fully performed his part of the bargain. Part of the
judgment entered will compel the transfer they contemplated.

Equitable principles require that Iler be compelled to perform the agreed-on transaction, for which he obtained
the benefit he sought, and that he be compelled to transfer eight percent of his share of the LLC membership to

Marzovilla. SiF:lJock v. Zoning Bd. of Adjust., Wall Twp., 184 N.J. 562, 587-88 (2005); Courtney v. Hanson,
3 N.J. 571, 575 (1950); In re Estate of Yates, 368 N.J. Super. 226, 235 (App. Div. 2004). This determination, as
the Court said in Jock, “rests on the principle that, as between parties to a contract, equity regards things as done

that were agreed to be done.” F:|184 N.J. at 588; see also F]Marioni v. 94 Broadway, Inc., 374 N.J. Super. 588,

600-01 (App. Div. 2005); F]Seavev v. Long, 303 N.J. Super. 153, 160 (App. Div. 1997); Hadley v. Passaic Nat'l
Bank & Trust Co., 113 N.J. Eq. 548, 551 (Ch. 1933).

The court will exercise its equitable discretion and fix the effective date of that transfer as the date of the judgment.
While equitable principles compel enforcement of the oral agreement - essentially turning at the time Marzovilla's
interest in eight percent of Iler's membership into an equitable lien, Hadley, 113 N.J. Eq. at 551 - those same

principles preclude Marzovilla from receiving the benefit of that equitable lien until now because he, in concert
with Kiely, acted so inequitably in helping himself to that interest in an ultra vires way that was, as noted earlier,
in violation of his fiduciary duty and the duties of loyalty, good faith and fair dealing he owed Iler.

V1

The Appellate Division considered but did not decide Kiely and Marzovilla's claimed entitlement to an award of
counsel fees. Kiely, slip op. at 27-28. Kiely and Marzovilla continue to seek this relief. See KM Br. at 20.

Such an award, because of the policies underlying the American Rule, is only available in these circumstances

if the parties had a valid and binding agreement authorizing such an award. That is, as explained in F]Packard-
Bamberger & Co., Inc. v. Collier, 167 N.J. 427, 440 (2001), “New Jersey disfavors the shifting of attorneys' fees”
and a prevailing party may recover fees only “if they are expressly provided for by statute, court rule, or contract.”

No statute or court rule authorizes a fee award here, leaving the parties' agreements as the only founts for such
an award.

Because it was never validly amended,ﬁ the availability of an award of counsel fees turns on what the still-
operational amended operating agreement (KM-1) permits. Its fifteenth paragraph discusses the disposition of
disputes but stipulates that the members were first to “attempt to mediate ... and then arbitrate if no resolution can
be reached” and likewise imposes pre-mediation and pre-arbitration obligations to “confer and discuss any dispute
directly in good faith.” The record does not reveal whether the parties actually met and conferred, or whether
there was an attempt to mediate, and it is obvious that the disputes asserted in these consolidated actions were
never arbitrated.

28

= Even if the court had held differently and concluded that Kiely and Marzovilla were authorized to make changes to
the amended operating agreement during or as a result of their November 3, 2018 meeting, the record indisputably
reveals they never actually took that step.

*18 The basis for any award of fees may only come from the fifteenth paragraph's stipulation that “[t]he parties
shall equally divide the cost of the arbitration, and the prevailing party shall be entitled to an award of its attorney
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and/or filing fees from the non-prevailing party” (KM-1). Kiely and Marzovilla aren't entitled to an award of fees
for a number of reasons, the most glaring being that, with the exception of Marzovilla's pursuit of a conveyance
from Iler of eight percent of his membership share, they have not prevailed. But the fifteenth paragraph has no
application to the fees incurred in these consolidated lawsuits; fees are available only to the party who prevailed at

an arbitration and no arbitration ever occurred. The parties certainly intended that limitation - fee shifting only of
fees incurred at an arbitration - since the entire fifteenth paragraph envisions arbitration, with the only mention of
authorized legal action being an action to enforce an arbitration award. Every one of the six sentences that make
up the fifteenth paragraph refers to arbitration. The fee-shifting provision cannot conceivably be interpreted as
applying in a situation where the parties eschewed arbitration and brought their disputes to the court for resolution.
Stated another way, the agreement cannot be construed as authorizing the shifting of fees contrary to the American
Rule in these lawsuits when the parties' agreement never contemplated they would be entitled to or ever seek a
resolution of their disputes in the superior court. The right to fees from a losing party is confined to mediation
and arbitration only.

The court thus rejects Kiely and Marzovilla's request for an award of counsel fees, as well as Iler's belated request

for the same relief,2 for all these reasons.>”

29 Iler did not set forth such a contention in his initial or reply summation, only raising that claim in his proposed judgment
submitted on April 14, 2025. Other than the fact that he may be viewed as the prevailing party, Iler's request for an
award of counsel fees must fail for the reason, discussed above, that the fifteenth paragraph of the amended operating
agreement does not authorize an award in this situation.

30

The court heard testimony that suggests the LLC may have paid some or all the counsel fees incurred by either Kiely
or Marzovilla or both. To the extent this is true, the court directs that the members who so benefitted disgorge those
benefits and reimburse the LLC.

dedkek

To summarize, the court concludes that Iler, Kiely, and Marzovilla intended - by way of their December 2016
purchase agreement and amended operating agreement - that their stated percentages of ownership (50/25/25,
respectively) would “vest” when the contributions stated in those documents were fulfilled, and so remain
thereafter, and that all their contracted-for contributions were provided by the time the property's renovation was
completed on or shortly before Labor Day 2017. All their subsequent contributions constituted loans to the LLC
to be repaid as the LLC began to earn a profit.

The court also holds that the November 3, 2018 meeting and the steps then taken by Kiely and Marzovilla in Iler's
absence were ultra vires and will, therefore, be declared void ab initio. Consequently, Iler was never properly
replaced as managing member and the confirmation in the minutes of that meeting concerning his transfer of eight
percent of his membership to Marzovilla was ineffectual. The judgment will confirm this but the court will not
require Kiely to reimburse the LLC for any management fee he may have been entitled to and that was paid out
to him, if any, since regardless of whether he should have been managing member, he was permitted to so act by
the court's April 8, 2019 order (KM-14) and he, in fact, did the job since then and until now; he will be required
to forthwith turnover to Iler all those things Iler requires to resume his position as managing member.

Iler's and Marzovilla's oral agreement that the former would convey eight percent of his LLC membership to the
latter in consideration for the latter's $56,000 payment to the mortgage holder must be enforced and the judgment
will require that they and Kiely forthwith execute a writing, within the intendment of paragraph 6 of the LLC's
amended operating agreement (KM-1), that will effectuate that transfer.
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The court further finds that Iler did not breach the fiduciary duties he owed to either the LLC or the other members
in any of the ways asserted by the other members.

The money infused by the parties into the LLC above what the purchase agreement refers to as their contracted-
for contributions should be repaid to them from the LLC as contemplated by that agreement and by the amended
operating agreement (KM-1), which definitively declares that “[a]ll contributions[,] advances or other infusions
of cash by any [m]ember into the [cJompany, however made, and whether or not made by direct payment of
[c]lompany obligations or expenses” - above and beyond the contracted-for contributions - “shall conclusively be
deemed loans to the [c]ompany” and “[u]nless otherwise stated in writing, any such loan shall be due and payable
in accordance with this [a]greement, together with simple interest at 5% per year” and “shall be repaid by the
[c]lompany on a pro rata basis to the [m]embers as cash becomes available after paying all other current obligations
of the [clompany.” KM-1, 4 9.

*19 Lastly, all parties' requests for an award of counsel fees are without merit and are denied.

A judgment memorializing these determinations has been entered.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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2025 WL 1422493 (N.J.Super.L.) (Trial Order)
Superior Court of New Jersey, Law Division,
Chancery Division.

Monmouth County

Zhannetta CHESHUN, Plaintiff,
V.
Sanjay SIKAND, Defendant.

No. MON-C-66-23.
May 7, 2025.

Opinion

Alexander Sakin, Esq, Law Office of Alexander Sakin, LLC, for plaintiff.
Ronald Colicchio, Esq., Saul Ewing, LLP, Melissa Clarke, Esq., and Peri Berger, Esq., appearing), for defendant.
Fisher, Judge.

*1 Decided May 7, 2025.
Law Office of Alexander Sakin, LLC (Alexander Sakin, Esq., appearing), attorneys for plaintiff.

Saul Ewing, LLP (Ronald Colicchio, Esq., Melissa Clarke, Esq., and Peri Berger, Esq., appearing), attorneys for
defendant.

FISHER, P.J.A.D. (t/a, retired on recall).

The parties' disputes, explored during a five-day bench trial, concern the short life and unhappy death of their
limited liability company. As it turns out, there's nothing novel about the situation giving rise to the parties' claims.
They simply had different expectations about their undertaking and soon found their differences irreconcilable.
Like it would with any bad marriage, the court will decree, as the parties desire, a dissolution of the LLC; the court
will also grant some of the monetary relief plaintiff seeks because of defendant's failure to responsibly participate
in a winding down of the LLC.

I

Plaintiff Zhannetta Cheshun and defendant Sanjay Sikand are the only two members — and equal members as
well as co-managing members — of Mid Atlantic Pulmonary Research Associates, LLC (referred to throughout
the trial as “MAPRA” but mostly referred to here as “the LLC”), which was dedicated to performing clinical drug
trials. As the record reveals, an entity like this one requires a few essentials, namely: contacts with pharmaceutical
entities, administrative savvy in this particular context, and willing patients. Plaintiff, who before, during and
after has been involved in many drug trials for many years with other enterprises (P-4), including one which she
operates with defendant's brother, was to provide the first two things; defendant, who was and still is running a

medical practice in Ocean County, the third. Not long after the parties formed their LLC 1 and began the process
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of preparing for and pursuing drug trials, disagreements arose and, before long, they ceased working together and
the business became inactive.

L The LLC was formed in October 2021 (P-17).

Plaintiff commenced this action, alleging in four counts that defendant breached the fiduciary duty he owed her
and the fiduciary duty he owed the LLC; she also seeks a dissolution of the LLC and an accounting. Defendant
filed a counterclaim in which he alleges, in eight counts, that plaintiff breached the fiduciary duties she owed
him and those she owed the LLC, and he too seeks the LLC's dissolution; defendant seeks as well an award
of damages based on plaintiff's alleged defamatory conduct and fraud, and he further claims plaintiff has been
unjustly enriched and that she breached their oral agreement about a COVID-19 prevalence study they performed
in the spring of 2021, prior to MAPRA's formation.

Defendant moved for summary judgment on the eve of trial. The court denied that motion in its entirety for
reasons set forth in a March 31, 2025 written opinion. Immediately, following that decision, a non-jury trial was
conducted on March 31, and April 1, 2, 3, and 4, 2025, during which the court heard testimony from both plaintiff
and defendant, as well as Alex Cheshun (an accountant and plaintiff's husband), Dr. Vinay Sikand (defendant's
brother and an equal member, with plaintiff, in PURE, LLC, which also conducts drug trials), and Michele Press
(defendant's office manager). The parties provided their written post-trial summations on April 25, 2025; the
parties were also permitted to file written responses to the other's summation by May 5, 2025, and those were
received and have been considered.

11

*2 Many relevant facts are undisputed. Both sides agree that because they had no written operating agreement
their rights and liabilities with respect to this LLC, which was formed in this State, are governed by the Revised
Uniform Limited Liability Company Act (RULLCA), N.J.S.A. 42:2C-1 to -94.

Although the teaming of plaintiff and defendant would have appeared to be a nice fit, 2 there is no dispute that the
parties soon concluded their enterprise should not go forward. Much of the elicited testimony focused on who was
to blame for this falling out. Their disagreements and differences seem to have begun when defendant or his office
manager began questioning plaintiff's activities. Many of their questions focused on the types of expenses that the
LLC might be expected to incur. The testimony of both defendant and his office manager reflects that defendant
hadn't focused on the details about the expenses a drug trial generates. It appears to the court that defendant had
previously observed how his brother had been involved with plaintiff in such matters, and he was looking for
a piece of the action. When his office manager began asking for additional information — perhaps because, as
plaintiff suspected, defendant's office manager wanted her own piece of the action — plaintiff began expressing her
own concerns about the operation. This led to differences that seemed to reach a boiling point in October 2022,
as reflected in various emails and text messages the parties then exchanged (P-2). Defendant expressed concerns
about financial information that he thought wasn't being made available, that he might be expected to bear more

than his fair share of the expenses, and that he felt plaintiff was being clandestine (P-2 at page 9 3 ). He also dredged
up questions about the income he had earned in the past when he worked as a sub-investigator for PURE, LLC,
which was plaintiff's and his brother's similar LLC that operated out of the latter's medical office.

NS

Plaintiff had a long and successful track record — revealed in part by the successful relationship she had
with defendant's brother in PURE, LLC — resulting from plaintiff's contacts in the industry. She, of course,
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cannot conduct such a business alone. A physician like defendant or his brother was needed, in part, to
provide their expertise and the required number of patients.

o8}

In this text message, defendant demanded that they “do business only one way, balance sheets are
maintained and looked over by my accountant. [A]ll expenses are shared and the remaining profit gets
shared equally. [I]t doesn't sound like you are interested in this. [I]f you are not I do not think we can
work together.”

In the midst of their dialogue and exploration of these concerns, plaintiff provided, as requested by defendant, the
amount of the payments made by PURE to defendant from 2016 to 2021, which ranged from a low of $1,000 in

2018 to a high of $5,586 in 2021 (P-2 at page 4). # This information seems to have ignited further concerns for
defendant, since he felt PURE grossly underpaid him to a degree he found, as he testified, “insulting.” It is not
clear, however, why defendant didn't come to this conclusion sooner, since there is no claim that the information
provided was inaccurate or that he didn't actually receive PURE's payments at the time. If defendant felt the
compensation he received from PURE was “insulting,” the time to complain was then, not now. In any event, as
it pertains to this matter, the court finds defendant wasn't so much concerned about his PURE compensation as
he was looking for an excuse to separate from plaintiff.

IS

There is no claim in this action by defendant against PURE, which is not a party to this suit, despite
defendant's attempts — even as late as his reply summation — to claim entitlement to relief against plaintiff
for PURE's alleged breach of contract. Defendant was employed by PURE, not plaintiff, so any claim he
may have to damages based on compensation he believes he should have but didn't receive in the past is
a claim that would have to be pursued against PURE only.

*3 Defendant also claims that plaintiff wasn't being “transparent” about PURE's past performance and that this
raised questions for him about MAPRA's future performance. Plaintiff responded rather quickly to his concerns
and his questions; she emphasized they would “work 50/50,” that her husband Alex was the LLC's CFO but that
Alex would “work with [defendant's] accountant”; and she sought defendant's agreement that “Michelle [Press]

[would] stay[]” away and that Press should only “support[] what [she and defendant] ask for” (P-2 at page 10). 3
Clearly, plaintiff viewed Michele Press as an impediment to a productive relationship and, in response, defendant

viewed plaintiff's uneasiness or unhappiness with Press's involvement as something he could not live with. 6

3 Plaintiff objected to Press — defendant's so-called “work wife” — having access to the LLC's bank account
and was concerned about Press's perceived attempt to insinuate herself into some of the LLC's business
decisions.

6

Another reason offered by defendant for ending the parties' business relationship was his concern about
document-storage costs. One aspect of drug-trial contracts deals with document storage, something
necessitated because there may be future regulatory proceedings regarding the drugs in question. Plaintiff
normally included provisions in the drug-trial contracts along these lines and routinely stored and retained
paperwork at [ron Mountain. Defendant claims to have found this exorbitant and unnecessary, relying only
on what an unidentified “friend” told him. The court finds no merit in defendant's claim that the costs were
either exorbitant or could be eliminated by returning the paperwork to the drug manufacturer, based on
plaintiff's credible testimony to the contrary.

As noted above, the parties would have this court say who was right and who was wrong about their disagreements.
The court finds no villain here. It's just one of those situations best explained by songwriter Dave Mason's “We

Just Disagree™: “there ain't no good guys, there ain't no bad guys, there's only you and me and we just disagree.”
No consensus was reached in October 2022 about their differences except their agreement to mutually part ways.
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The parties, as mentioned, had no operating agreement, but they had an oral understanding that they would
jointly manage the LLC and that they would equally split expenses and profits. One exception from the sharing
agreement may have been the cost of the rent being paid by defendant for space he rented in the same building
as his medical office for the LLC's work. Defendant claims he and plaintiff were to share that particular expense,
and in evidence is a check plaintiff sent him for $400 that he claims was her payment toward rent (that word
is contained in the check's memo section (D-9)), and yet his counterclaim asserted that they orally agreed “to
jointly manage and operate MAPRA ... whereby [plaintiff] agreed to split expenses (except for office rent) with

[him] 50/50.” Counterclaim, 4 141 (emphasis added). 1 They apparently expressed no other details about how
they would operate.

I~

The allegation in the counterclaim is evidential since it was a “statement by a person authorized ... to make

a statement concerning the subject.” See FN.J .R.E. 803(b)(3). This dispute about rent will be discussed
more fully later.

And so, to summarize, as the practice began in earnest, areas of disagreement quickly arose and led to defendant's
desire to end things. Even though plaintiff repeatedly sought a meeting to discuss these things, defendant was
finished with the whole subject and his office manager texted plaintiff on defendant's behalf that the relationship
was over: “SANJAY IS OUT” and plaintiff should “[1]eave Sanjay alone” (P-1 at 091).

*4 On October 26, 2022, plaintiff emailed defendant, stating, among other things, “I also understand that you

want to close.® T see. No problem”; she, therefore, “propose[d] [a] friendly conclusion” (P-3 at page 3). But
defendant wouldn't sit down with her or discuss it further. On November 1, 2022, defendant emailed plaintiff
to state that “our professional relationship has ended” and “any prior agreements will be considered null and
void” (D-2). Plaintiff continued to make entreaties but obtained no response of any sort.

8 By “close” plaintiff meant “close the LLC's doors” or “close the LLC's business.”

The court finds from these clear statements by the parties to each other that they had mutually agreed to bring
an end to the LLC at that time.

I

To repeat, without an operating agreement that might otherwise have limited or defined the events that might
constitute a ground for dissolution, the parties' relationship as it pertained to the LLC was (and is) governed
by the RULLCA, which is very clear on the subject. N.J.S.A. 42:2C-48(a) recognizes, as occurred here, that an
LLC may be dissolved with “the consent of all the members” (subsection 2) or by judicial fiat on the grounds

that “it is not reasonably practicable to carry on the company's activities in conformity with ... the operating
agreement” (subsection 4(b)). If there is anything that's clear in this case, it is that the parties had agreed toward
the end of October 2022 that the work of the LLC should not go forward, that, therefore, it was “not reasonably
practicable” for the business to continue, and that the LLC should be dissolved. That doesn't mean, however, that

these mere expressions of a desire to part did, there and then, caused a dissolution. ? More was required. Plaintiff
understood this; defendant apparently didn't.

=)

Defendant seems to be mistaken in this regard the way The Office's main character, Michael Scott,
misunderstood how to seek bankruptcy protection; just as Michael Scott couldn't go into bankruptcy by
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stepping out of his office and shouting “I declare bankruptcy,” defendant also couldn't declare a dissolution
just by saying so.

That is, to the extent it matters to the real issues in this case, plaintiff's response to this circumstance — the
agreement that the LLC's business not go forward — was appropriate while defendant's was not. Plaintiff, as
already mentioned, agreed to disagree and “proposed” sitting down and winding down the LLC — what she called
a “friendly conclusion” (P-3). Defendant, on the other hand, just simply refused to speak with plaintiff or even
recognize her existence. In shutting plaintiff out, however, defendant ignored the fact that, among other things: the
LLC had a bank account with cash on hand; it had a contract with Parexel International LLC to run a trial on a drug
manufactured by AstraZeneca (what the parties have referred to as the Chronicle study (P-5)); it was pursuing two

other drug-trial prospects (see P-10 and P-15 10 ); it had a small amount of equipment; and it had office space that,
in defendant's words, was vacant “and gathering dust.” Due to defendant's silence about how to deal with these
assets, and the state of un-woundedness the LLC was in, plaintiff was forced to commence this action.

10 One was with a member of the Roche Group of pharmaceutical companies (P-10) and the other was for

an AstraZeneca drug; the latter was referred to in the testimony as the Oberon study (P-15).

As mentioned in the court's March 31, 2025 opinion denying summary judgment, if the parties were mutually
desirous of ending their relationship — and they clearly were — that did not mean they were free to grab whatever
assets or business opportunities the LLC possessed or was pursuing. “The RULLCA contemplates that there be a

civilized dissolution and an orderly winding down, F]N J.S.A. 42:2C-39(b)(1)(a), and affirmatively recognizes
that a court may apply ‘principles of law and equity’ to ensure a thoughtful resolution of such disputes, N.J.S.A.
42:2C-7, a process that would not approve of allowing members to simply help themselves to the remains of the
LLC and its opportunities.” See Opinion (March 31, 2025) at 6-7.

*5 Judge Cardozo famously wrote for New York's highest court in F]Meinhard v. Salmon, 249 N.Y. 458,
464, 164 N.E. 545, 546 (1978) (quoted with approval and endorsed by Justice O'Hern for our Supreme Court in

F]Muellenberg v. Bikon Corp., 143 N.J. 168, 177 (1996)), that joint venturers or copartners “owe to one another
... the duty of the finest loyalty”; that “[m]any forms of conduct permissible in a workaday world for those acting

at arm's length, are forbidden to those bound by fiduciary ties.”

There is no doubt, and the court so finds, that these parties were tethered by fiduciary bands that by law remain
intact — even now — and until such time as the LLC is properly wound down and dissolved. In such a circumstance
an LLC member has no right to “glom” whatever assets or business opportunities an LLC may possess even though
its members have expressed a desire to dissolve. Members must instead be guided by Judge Cardozo's wise words

that partners owe each other “[n]ot honesty alone, but the punctilio of an honor the most sensitive.” F]Meinhard
249 N.Y. at 464, 164 N.E. at 546. The RULLCA recognizes that managing-members' owe fiduciary duties to
each other and the LLC, and it imposes obligations on members to hold LLC property in trust and to account for

“any property, profit, or benefit derived by the member,” F]N.J .S.A. 42:2C-39(b)(1). All LLC members have

an obligation to act in “good faith” and with “fair dealing,” F]N.J .S.A. 42:2C-39(d), toward all others. Those
legislatively-mandated duties certainly encompass the notions expressed by Judge Cardozo in Meinhard.

v

So, in that spirit, the court approaches the situation presented by reference to the credible evidence elicited at trial.
That is, it is undisputed — because both parties seek it — that the LLC must be dissolved. And, because the LLC
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must be dissolved, then it must be wound down and a disposition must be made of its few assets. The court makes
the following findings about the assets the LLC possesses.

First, even if plaintiff had agreed — contrary to what defendant asserted in his own counterclaim ! — to share in
the leasing of the LLC's office space, defendant excluded her from that office space; he alone had the capacity to
use the office space because of his unilateral actions and his dominion over the space.

The court finds that the parties did not agree that any rent the LLC might be required to pay would be
shared equally; instead, the court finds that this was a burden that would rest only on defendant. That's
because the LLC itself required very little space beyond that which defendant had or would need to care
for his patients with or without drug trials. Although the $400 check that bears the notation “rent” gives
pause, a closer examination reveals that the check was issued in August 2021 (D-9), months before the
LLC was formed in October 21 (P-17) and related, as plaintiff credibly testified, to some other enterprise,
likely the COVID study that was conducted in the Spring of 2021. In any event, the court ultimately rests
its finding that defendant alone was to bear the LLC's rent expenses on plaintiff's testimony, which the
court found far more credible than defendant's.

Second, the court turns to the contract the LLC had entered into, and the two other opportunities plaintiff was
pursuing on the LLC's behalf. The court finds that the first (the agreement to perform the Chronicle study) was an
LLC asset but that the two other opportunities that never culminated in a binding contract are not.

*6 As for the existing Chronicle-study contract, the evidence reveals that following the Fall 2022 agreement
to dissolve the LLC, defendant created his own LLC (Proxygen, LLC) and contracted behind plaintiff's and the
LLC's backs to do the Chronicle study. When defendant took that step, he acted as a constructive trustee for the
LLC and whatever he earned on Proxygen's contract should be viewed as having been done on the LLC's behalf.
The court finds from credible evidence (P-28) that profits in the amount of $7,425 were earned in that respect by
the time Proxygen stopped participating sometime in 2023 because it was either unable to continue (see D-23) or
because the litigation called into question his right to pursue it.

The other two prospective clinical trials never reached the contract stage by the time the parties agreed to dissolve.
Contrary to defendant's arguments, the court doesn't find that the potential for obtaining those contracts was too
speculative to warrant the imposition of a remedy; indeed, his own claim for damages based on work done on one
of these by PURE would suggest defendant doesn't view these opportunities as illusory or speculative. It seems
from plaintiff's credible testimony that the LLC would likely have entered into agreements on these two prospects.
But the court also finds that the parties' mutual understanding and agreement to go their separate ways compels
a finding that they also mutually agreed not to enter into those other two potential contractual agreements and,
therefore, there should be no relief for these nascent prospective business opportunities. As noted earlier, the court
finds no breach by either party with respect to the dissolution of the LLC. They mutually agreed to part and those
steps the LLC might have or could have taken had it continued being a going concern should not, therefore, give
rise to an award of damages or relief for those roads not taken.

Third, the LLC's bank account held $3,500. Defendant testified that after he and plaintiff agreed that the LLC
would be dissolved he closed the account and took possession of the funds. He did not tell that to plaintiff or seek
her agreement, and, to this day — more than two years later — he alone continues to hold those funds.

Before dealing with what is to become of the few assets mentioned above, as well as the consequences of

defendant's breaches of his fiduciary duties in failing to deal with the need to wind down the LLC, the court turns
to the other claims asserted in the complaint and counterclaim.
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A%

First, the court finds no other breach of a fiduciary duty by either party in connection with the dissolution; the
parties simply found they weren't on the same page and mutually agreed to bring an end to their relationship. That
the parties disagreed about the way in which plaintiff would keep defendant informed about those things that she
was doing for the LLC does not amount to such a breach even if plaintiff was wrong or misguided about how she
intended to proceed. It was just a difference in style and expectation about which Dave Mason has already spoken.
Beyond that, it isn't clear to the court what the parties believe was some other breach of the duties they owed each

other as LLC members or the duties they owed to the LLC itself, 12 and so the court finds no other breach.

Since they agreed to dissolve the LLC, the LLC had no expectation of other business opportunities or
interests being pursued. Even if either party had not adequately protected any other interests or assets, it
could cause no harm to the moribund LLC. By agreeing to go their separate ways, the parties were free to
compete with each other for those prospective economic benefits on behalf of their own drug-trial LLCs
with the exception, as already observed, that neither was free to interfere with the one contract the LLC
had entered into. When defendant did that, he acted as a constructive trustee for the parties' LLC.

*7 Second, defendant's breach of contract claim is based on the assertion that plaintiff “opaquely and unilaterally
managed MAPRA to the detriment of MAPRA.” That claim is no different than the assertions that gave rise to
the claim that the LLC should be dissolved. And it has not been shown that — even if cognizable or even if it had
a factual foundation, which it doesn't — what damages the LLC or plaintiff may have incurred as a result.

Third, defendant claims in the last count of his counterclaim that prior to the LLC's formation he and plaintiff
had an oral agreement regarding the conducting of a COVID study and that plaintiff “improperly withheld tens of
thousands of dollars” from him. There was no evidence — only unsupported innuendo and non-credible testimony
from defendant — to support that claim. The same may be said for defendant's unjust enrichment claim, in which
he alleges plaintiff “is in receipt of and holds tens of thousands of dollars, at least, rightly belonging to [defendant]
as a result of their business dealings.” Counterclaim, 9§ 136. There was no evidence to support that allegation.
Those two counts will be dismissed.

Fourth, defendant claims he was defrauded by plaintiff because she falsely “presented herself as a registered nurse
in order to convince [him] that she was knowledgeable and to persuade [defendant] that she was credible in the
industry when, in fact, she is not a registered nurse.” Counterclaim, 9 124. To be sure, plaintiff concedes she was not
then and is not now a registered nurse but she also credibly testified that she never represented herself as a registered
nurse, only a graduate nurse and, indeed, all of her many emails in the record list the following acronyms after her
name: “CRC, GN, BS, CEO” (see, e.g., P-19), meaning, respectively, clinical research coordinator, graduate nurse,

bachelor of science, and chief executive officer of AZ Perfection, her own company. While perhaps grandiose,
those acronyms did not misrepresent plaintiff's positions. The court simply does not believe the testimony of either
defendant or his office manager that plaintiff ever asserted she was a registered nurse to them or anyone else.
As stated elsewhere herein, defendant was simply looking for anything he could throw at plaintiff to justify the
imperiousness with which he both abandoned the LLC and ignored plaintiff's desire to sit down and wrap things
up. This particular claim was just one more attempt to unreasonably smear plaintiff.

The court lastly rejects defendant's claim that he dissociated himself from the LLC, perhaps as a basis to avoid
any liability for his failure to consult about how to dissolve and wind down the LLC. This claim has no merit. If,
in these circumstances, defendant could simply dissociate himself and ostensibly relieve himself of all duties to
plaintiff and the LLC, then by what right did he thereafter help himself to the LLC's money on deposit and exclude
plaintiff from what he claims was the LLC's office space? Dissociation, in the sense in which defendant must mean
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it, is a voluntary withdrawal or resignation. See N.J.S.A. 42:2C-45(a). Clearly, defendant was not forced from the
LLC by another member, N.J.S.A. 42:2C-46(b), nor did legal impediments arise that might have warranted his
departure, see, e.g., N.J.S.A. 42:2C-45(b)(2)(b). The alleged departure, in his own view, was something he alone

did freely and voluntarily.

But a voluntary dissociation from an LLC, as defendant claims it, presupposes that the LLC would go on without
him. Defendant, however, didn't act that way. If he was just walking away, then he would not have removed the
LLC's money from the bank and put it in his own pocket, and he would not have exercised dominion over what
he claimed was the LLC's offices. Those acts of exercising dominion over LLC assets run counter to defendant's
claim that he freely and expressly dissociated himself from the LLC.

*8 Even if it could be said that defendant dissociated himself from the LLC, the law still imposed on him the
same obligations he had until such time as the LLC was dissolved. N.J.S.A. 42:2C-47(b) (declaring that a person's
dissociation “does not of itself discharge the person from any ... obligation ... which the person incurred while a

member”). So, the dissociation claim here — even if meritorious — would not change the outcome.

VI

And so, what does all this mean and how does all this fit into a resolution of the parties' disputes? It's simply this.
That which the LLC owned at the time the parties' agreed to call it quits is to be divided equally in accordance
with their agreement to share expenses and profits equally.

To start, there is the fund held by the LLC at Chase Bank that defendant withdrew; this should be equally divided.

Next, to the extent defendant incurred the expense of having rented an office for the LLC, the court provides
nothing to him. There was no agreement between the parties that plaintiff would share in the rent. Even if plaintiff
had so agreed, defendant imperiously barred plaintiff from the premises and exerted dominion over this office
space once they agreed to end the business, and so he should be left with the burden of this allegedly unused office

space to which he helped himself. 13

As noted, defendant claimed in his testimony that the office just “gathered dust,” but the court does not
credit that testimony or the testimony of his office manager because the court, for the most part, does
not find them credible. Their testimony was clearly motivated by their hostility toward plaintiff and the
protection of their own self-interests. The court finds that it is more likely than not that defendant ended
up using that space in the conducting of his medical practice. But, even if he didn't, he had an obligation
to mitigate this loss by making some other arrangement for that space and he has utterly failed to show
that he made any attempt to do so.

As noted above, defendant also took over the performance of the contract the LLC had on one clinical trial (the
Chronicle study) although his new clinical trial company (Proxygen) did not make much on it. Nevertheless, by

usurping that LLC asset, law and equity view defendant as having acted in trust for the LLC. See F]N.J S.A.
42:2C-39(b)(1)(a) (declaring the “fiduciary duty of loyalty ... includes the duties ... to account to the company

and to hold as trustee for it any property, profit, or benefit derived by the member ... in the conduct or winding
up of the company's activities”). The profit earned by Proxygen ($7,425) should be shared with plaintiff as if the
work was done by the LLC as originally anticipated.

The court finds no merit in plaintiff's claim to a similar award for that which the LLC might have earned from the
two other prospective contracts plaintiff was in the process of negotiating when the parties agreed to dissolve the
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LLC. The same must be said for defendant's claim that plaintiff diverted the same studies to PURE. That should be
the result because the parties agreed to dissolve their LLC, leaving those prospects to whoever might come along
— including themselves or some other iteration, like Proxygen or like plaintiff's other similar company, PURE —
in the future. And that is evidenced by, among other things, plaintiff's own statements to the entities that were
looking to work with the LLC that are featured in defendant's May 5, 2025 reply summation. That is, both parties
agreed that the LLC would not pursue these other drug trials and would, quite simply, do nothing further but wind
down and dissolve the LLC, so neither are entitled to either damages or an accounting for that which they believe
the LLC would have done or what it might have earned in the future if they had not agreed to dissolve the LLC.

v

*9 The court lastly considers whether counsel fees should be awarded in favor of either party. N.J.S.A.
42:2C-48(c) authorizes such an award when a party to a proceeding brought under either subsection (4) or (5) of
N.J.S.A. 42:2C-48(a) “has acted vexatiously, or otherwise not in good faith.” It seems to this court that the refusal
of an LLC member to cooperate in the dissolution of the LLC once the parties have agreed to dissolve, constitutes

the type of vexatiousness or the lack of good faith that the Legislature intended to sanction through fee shifting.
It was simply irresponsible for defendant to turn his back on the situation, while at the same time retaining LLC
assets, and refusing to speak about an orderly dissolution with his soon-to-be former partner, who repeatedly urged
a “friendly conclusion.” She got nowhere informally and was thus relegated to the only remaining avenue to end
their relationship: this lawsuit.

That, however, doesn't mean plaintiff is entitled to all the fees she has incurred in this matter. Far from it. What was
at stake in regard to that in which defendant acted in bad faith was a comparatively small thing. That is, this lawsuit
seems to have focused largely on the placing of fault on the dissolution and the pursuit of remedies that have been
rejected, such as the profits the LLC might have earned had it gone forward. The bad faith or vexatiousness relates
only to defendant's refusal to responsibly participate in a winding down of the LLC's affairs, as best evidenced by
his unilateral closing of the LLC bank account and his retention of the funds on deposit, and plaintiff's pursuit of
relief for defendant having usurped the Chronicle study. Plaintiff should be awarded a counsel fee, under N.J.S.A.
42:2C-48(c), for her pursuit of dissolution of the LLC and for the winding down and disposition of the assets the
LLC then possessed. In short, the fee to which plaintiff is entitled will be related to that outcome and not those
things that have not been awarded. The fixing of that amount, however, must await plaintiff's submission of a
certification of services, any response from defendant, and the court's application of the principles set forth in

F]Rendine v. Pantzer, 141 N.J. 292, 316-20 (1995) and RPC 1.5(a).

dedkede

Judgment has been entered dissolving the LLC, imposing a monetary judgment in plaintiff's favor and against
defendant in the amount of $5,462.50, and declaring plaintiff's entitlement to counsel fees in an amount to be
determined within the time frame permitted, together with costs to be taxed in plaintiff's favor upon her submission
of a bill of costs, pursuant to N.J.S.A. 22A:2-8.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW PAGE30


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-48&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-48&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-48&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-48&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a2C-48&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6c2d54b6355611d986b0aa9c82c164c0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=5769a2fe59444eb0a7bc2f566a148502&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995155306&pubNum=0000583&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=RP&fi=co_pp_sp_583_316&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_583_316 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005323&cite=NJRRPC1.5&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST22A%3a2-8&originatingDoc=Icede61d033f511f09c72ebda0e693a6a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

CHRISTOPHER REGAN, DAVID BONDY, TODD CONWAY,..., Not Reported in Atl....

2025 WL 1021308
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION
This opinion shall not “constitute precedent
or be binding upon any court.” Although
it is posted on the internet, this opinion is
binding only on the parties in the case and
its use in other cases is limited. R. 1:36-3.
Superior Court of New Jersey, Appellate Division.

CHRISTOPHER REGAN, DAVID BONDY,
TODD CONWAY, FRED FARKOUH,
CHARLES FABRIKANT, EDWARD
MATTHEWS and ROBERT BAILEY,
Plaintiffs-Respondents/ Cross-Appellants,
V.
BRAD CONWAY, Defendant-
Appellant/ Cross-Respondent,
and
HAZIM AUDALLA, Defendant,
and
CONTROL SCREENING LLC, d/b/
a AUTOCLEAR, LLC, Intervenor-
Respondent/ Cross-Appellant.

DOCKET NO. A-1962-22
I
Argued February 25, 2025
I
Decided April 7, 2025

On appeal from the Superior Court of New Jersey,

Chancery Division, Essex County, Docket No.

C-000123-11.
Attorneys and Law Firms

Anthony X. Arturi (Anthony X. Arturi, LLC) argued
the cause for appellant/cross respondent.

Nicholas A. Duston argued the cause for respondents/

cross appellants (Norris McLaughlin, P.A., attorneys;
Nicholas A. Duston and Matthew C. Wells, on the
briefs).

Before Judges Sumners and Perez Friscia.

Opinion
PER CURIAM

*] Defendant Brad Conway appeals from the
Chancery Division's: (1) May 23, 2018, December
7, 2018, and June 3, 2019 orders confirming the
arbitrator's corresponding January 5, 2018, July 18,
2018, and December 13, 2018 arbitration awards in
favor of plaintiffs Christopher Regan, David Bondy,
Todd Conway, Fred Farkouh, Charles Fabrikant,

Edward Matthews, Robert Bailey,] and Intervenor

Autoclear, LLC f/k/a Control Screening, LLC (CS) 2
(collectively plaintiffs) and April 10, 2019 order
denying reconsideration of the court's December 7,
2018 order; (2) November 18, 2022 order determining

the fair value of Brad's’ membership interest in
Autoclear and January 24, 2023 order denying
reconsideration; and (3) July 13, 2018 and May 23,
2018 orders granting plaintiffs’ motion to enforce
litigants’ rights and awarding attorneys’ fees and costs
respectively. Plaintiffs cross-appeal from the Chancery
Division's: (1) June 3, 2019 order partially vacating the
arbitrator's final award, which had granted Autoclear
reimbursement from Brad of 40% of its legal fees
incurred during phase I of the litigation; and (2)
November 18, 2022 order valuing Brad's membership
interest in Autoclear using fair value rather than the
tax book value. After reviewing the record, parties’
arguments, and applicable legal principles, we affirm.

Throughout the opinion we reference
individual plaintiffs collectively as member

plaintiffs.

2 Throughout the opinion, we refer to
Intervenor as Autoclear, as identified in
the parties’ briefs, rather than Control
Screening, as identified in the caption.

3

As parties and their referenced family
members share the same surnames, we use
first names to avoid confusion. We intend no
disrespect by this informality.
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Litigation History

Autoclear is a closely held S-corporation formerly
known as CS. Autoclear designs, manufactures,
and services security screening equipment for the
detection of weapons and explosives. It operates
facilities in the Philippines, Canada, and New Jersey.
Autoclear has operated with up to 300 employees.
On April 1, 1995, CS members Granville Conway,
Todd, and Brad entered an operating agreement. The
operating agreement memorialized the merger of two
predecessor companies and dissolved the members’
interest in those companies. The operating agreement
designated Granville, Todd's and Brad's father, as
chairman, a capacity in which he served in until his
passing in 2004, and Brad as the president. It is
undisputed that Brad, an attorney, acted as Autoclear's
chief executive officer (CEO). On December 12, 1996,
Autoclear members elected Charles Fabrikant as a
manager.

On October 30, 2010, Autoclear members voted to
appoint a new Board of Managers, which included
Brad and Todd. Brad disputed the validity of this
vote. The new Board of Managers reconvened on
May 9, 2011, and voted to limit Brad's decision-
making abilities. Although invited, Brad did not
attend. Thereafter, member plaintiffs filed an order
to show case and verified complaint in the Chancery
Division seeking to enforce their votes and to
enjoin Brad's management interference. On August
11, after Autoclear moved to intervene and compel
arbitration, which Brad joined, the judge ordered the
parties to proceed to arbitration under the operating
agreement. Autoclear's operating agreement required
that “[aJny material dispute hereunder shall be
decided in accordance with the rules of the American
Arbitration Association [(AAA),] which award shall

be final.”* The judge denied member plaintiffs’
requested injunction, which resulted in Brad remaining
as the CEO. The arbitrator thereafter bifurcated the
arbitration into two phases: phase [—Autoclear's
control and management; and phase II-—member
plaintiffs’ claims regarding Brad's breach of fiduciary
duty, dissociation, and damages. Member plaintiffs’

original claims in arbitration included: breach of
fiduciary duty; breach of the operating agreement;
member expulsion; and declaratory judgment.

4 The parties do not dispute that the AAA

rules, effective as of June 1, 2009, and
applied by the arbitrator, governed the
parties’ arbitration proceedings.

*2 On October 30, 2013, Brad entered a consent order
settling a dispute between himself and Phyllis Conway,
Todd's and Brad's mother, regarding the various trusts
of which Brad was co-trustee. Brad was a co-trustee
of the trusts, which held an interest in Cosmopolitan
Shipping Company. Brad averred “the trusts at issue ...
owned Cosmopolitan, and therefore had the power
and authority to vote Cosmopolitan's [m]embership
interest in any [m]ember vote in [Autoclear],” and
as co-trustee, any vote by the trusts required his
approval. As part of the settlement, Brad resigned as
a co-trustee, and Todd and Leslie Regan, Brad's and
Todd's sister, were appointed co-trustees. Therefore,
Brad lost control over Cosmopolitan's voting interest
in Autoclear.

In November 2013, members of Autoclear elected a
new Board of Managers, removing Brad from the
Board. In January 2014, the Board of Managers
removed Brad as CEO, prohibited him from entering
Autoclear's property, eliminated him as a signatory
on Autoclear's bank accounts, and appointed Todd
as the interim CEO. At the time, Brad and Todd
were the two largest membership interest holders in
Autoclear with Todd holding approximately an 11.4%
membership interest, and Brad holding approximately
a 37% membership interest.

On January 2, 2014, the arbitrator issued a partial final
award, finding Autoclear's members could “elect or
remove [m]anagers by a majority vote of the [m]ember

2

interests.” He further determined that Autoclear's
operating agreement provided managers the right to
amend the operating agreement “without the consent of
the [m]embers” only so long as “in [the managers’] ...
opinion, such amendment d[id] not materially affect
the [m]embers” and was “limited to ... ministerial

matters” as provided in Section 12B.

On April 1, 2014, the arbitrator permitted member
plaintiffs to amend their statement of claims against
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Brad to assert new breach of fiduciary duty claims
stemming from Brad's actions in 2013, including
claims for attempting to cancel Hazim Audalla's
membership and improperly attempting to move the
company to Belize.

On December 10, 2014, the arbitrator issued an
order addressing member plaintiffs’ and Audalla's
order to show cause requested relief. The arbitrator
determined that the following actions were “ultra vires,
illegal, [and] void in their entirety”: any “purported
amendments” to Autoclear's operating agreement that
were “enacted during 2013[ and] 2014 at ... Brad[‘s] ...
[m]anagers’ meeting”; and any actions taken to move
Autoclear's “registration from New Jersey to Belize,”
expel Autoclear's members, and file a “[c]Jomplaint in
the Supreme Court of Belize.”

On May 18, 2015, the arbitrator addressed member
plaintiffs’ application to declare Autoclear's loans to
Brad void and to require his immediate repayment.
Two promissory notes, both dated May 30, 2014,
evidenced the loans. The arbitrator decided member
plaintiffs’ claims against Brad for unauthorized loans
would be resolved in phase II of the arbitration.

On October 6, 2015, the arbitrator issued a partial
final award, finding the 1995 operating agreement
remained in full force and effect. “[I]n accordance
with [his] [d]ecision of January 2, 201[4],” he
found Autoclear's Board of Managers was “to be
appointed or removed by a majority vote of the
[m]ember][ ] interests.” The arbitrator found the “Board
of Managers appointed by the [m]embers at the
November 16, 2013 meeting[ ] w[as] approved by
a majority of the [m]ember [i]nterests and [wal]s
validly constituted and empowered to act” pursuant to
the operating agreement. He further determined that
all other alleged amendments to the 1995 operating
agreement were “null and void.”

On January 28, 2016, a second judge confirmed the
arbitrator's October 6, 2015 partial final award. The
second judge stayed the award until February 8,
2016, permitting member plaintiffs to effectuate an
orderly management transition with Brad. The second
judge ordered the parties to develop a transition plan,
which included the necessary legal changes for banks,
customers, and employees. Additionally, he ordered

Autoclear to continue operating in the ordinary course
of business but prohibited any transfers, sales, or
hypothecation of its assets.

*3 On February 8, 2016, the second judge lifted
the stay and enforced the arbitrator's October 6,
2015 partial final award. The same evening, police
were dispatched to Autoclear's Fairfield facility
because an employee had removed computers and
essential equipment at Brad's behest. The second judge
ordered Brad and Autoclear affiliated individuals
Jossette Caruso, Dr. Yawkuen Lin, and Te-Feng
Fan to immediately return Autoclear's servers, hard
drives, and equipment. On February 23, 2016, the
second judge granted plaintiffs’ order to show cause
application for temporary restraints against Brad,
Caruso, Lin, and Fan.

On June 7, 2016, the second judge granted plaintiffs’
request for permanent restraints. He entered an order
barring Brad, Caruso, Lin, and Fan from: interfering
with Autoclear; entering its premises; contacting
anyone affiliated with Autoclear; hypothecating
Autoclear assets; taking any further steps to re-
establish Autoclear's registration in Belize; utilizing
Autoclear's backscatter imaging kit patent; and other
various relief. He also ordered Brad to “immediately
return all ... computers, documents, cell phones,
and any other devices or property.” He specifically
reserved on Autoclear's incurred attorneys’ fees and
costs due to Brad's theft, including the costs for the

computer forensic analysis and repair of servers.

On June 15, 2016, plaintiffs filed an amended
complaint asserting phase II arbitration claims against

Brad for: member expulsion pursuant to _|N.J S.A.
42:2B-24; breach of fiduciary duty; breach of the
operating agreement; and declaratory judgment.

In June 2016, after over four years of litigation
before the same arbitrator, Brad requested the AAA
convert the arbitration and apply its large, complex
commercial dispute rules. Brad specifically argued
plaintiffs’ amended claims triggered the use of the
AAA's large, complex commercial dispute rules and
required three qualified arbitrators because plaintiffs
demanded damages in excess of $1,000,000. Plaintiffs
objected to Brad's request, arguing the amended
claims mirrored their original claims, which included
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their “claim to enforce a vote, ... a claim for
breach of fiduciary duty, as well as [a claim] to
disassociate” Brad. Plaintiffs argued the amended
pleading was intended to memorialize that member
plaintiffs and Autoclear were prosecuting the action
together after the arbitrator's decision in phase I.
Further, plaintiffs argued the AAA should not apply
its large, complex commercial dispute rules and
appoint three arbitrators because: Brad knew the
value of plaintiffs’ alleged damages from the filing
of the original complaint; plaintiffs alleged no new
claims but instead asserted additional damages based
on Brad's malfeasance discovered during phase I;
plaintiffs would suffer prejudice from any delay and
increased costs; Brad waived the use of the AAA's
large, complex commercial dispute rules and three
arbitrators; and the AAA should not award Brad's
tactical gamesmanship.

On June 28, 2016, after reviewing the parties’
submissions, the AAA concluded that “[i]n accordance
with Rule [R-]37 of the [AAA r]ules[,] which govern
this matter,” the assigned arbitrator would continue
handling the matter. AAA Rule R-37 addressed waiver
and stated that “[a]ny party who proceeds with the
arbitration after knowledge that any provision or
requirement of these rules has not been complied with
and who fails to state an objection in writing shall be
deemed to have waived the right to object.” Thereafter,
the AAA declined Brad's request for reconsideration.

On January 5, 2018, the arbitrator entered a partial final
award in favor of plaintiffs, voiding Autoclear's loans
to Brad for $970,000 and requiring repayment. Two
promissory notes dated May 30, 2014, for $830,000
and $140,000, memorialized the loans. The loans were
unsecured and provided a five-year repayment term
with a 2% interest rate. Autoclear had issued the loans
after Brad held a telephonic meeting with Lin and Gil
Zweig, who Brad alleged were on Autoclear's Board
of Managers. Brad allegedly obtained the loans to fund
his divorce. The arbitrator found the loans violated
prior orders, and “[tlhe undisputed facts clearly
support[ed] a determination that [Brad] breached his
fiduciary duty to” Autoclear. The arbitrator imposed
a constructive trust on Brad's membership interest in
Autoclear until he repaid his $700,000 loan balance.

*4 On May 23, 2018, the second judge granted
plaintiffs’ motion in aid of litigants’ rights under
Rule 1:10-3 and denied Brad's cross-motion. In a
comprehensive, sixty-eight-page oral decision, the
second judge found Brad violated the arbitrator's and
second judge's prior orders. He noted that after the
arbitrator had awarded control of Autoclear to member
plaintiffs, Brad held an emergency meeting and
attempted to claim that Autoclear's members approved
a resolution transferring authority back to him.
The second judge found Brad's actions intentionally
frustrated Todd's and other member plaintiffs’ ability
to manage Autoclear. The second judge recounted
ordering temporary restraints on February 23, 2016,
prohibiting Brad's from interfering with Autoclear, and
permanent restraints on June 7, 2016. He found it
relevant that Brad's wrongful conduct required police
intervention.

Further, Brad had filed multiple federal lawsuits > after
June 7, 2016, including an action filed in the United
States District Court for the Southern District of New
York, which evidenced his contumacious behavior.
The second judge ordered Brad to withdraw the New
York federal action, except for permissible amended
claims, and found Brad “patently ... violat[ed]” the
second judge's June 7, 2016 order. After copiously
recounting Brad's violations, the second judge ordered
Brad to pay plaintiffs’ incurred attorneys’ fees and
computer forensic professional expenses as a coercive
sanction. Lastly, the second judge confirmed the
arbitrator's January 5, 2018 partial final award.

3 OnMarch 22, 2019, a Second Circuit Court

of Appeals judge sitting by designation
issued an order granting the ‘“motions
to dismiss [Brad's and Caruso's New
York federal action] filed by AAA”
and Autoclear. The Second Circuit Judge
also sanctioned Brad in the amount of
$20,898.34.

On July 13, 2018, submitted
certifications of service, the second judge found

it appropriate to award plaintiffs $503,571.88 in

after plaintiffs

attorneys’ fees and costs. He reduced Autoclear's
requested $554,157.82 sanction amount by: “the
Canadian firm's fees” of $3,103.64; attorneys’ fees
and costs of $4,607 related to the motion to confirm
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the January 2018 award; $41,651.30 for the attorneys’
fees and costs for the deposition of Caruso and Lin;
and Nicholas Duston, Esq.s duplicative fees totaling
$1,224.

On July 18, 2018, the arbitrator issued a partial
final award to plaintiffs, stripping Brad of his
claimed newly-increased membership interest in
Autoclear based on his approximately $1,000,000
in acquisition management fees (AMFs). Plaintiffs
argued Brad “attempt[ed] to retroactively award
himself 13 years[,] from 2001 to 2014[,] of AMFs
totaling ... approximately 8% membership interest in
Autoclear. The arbitrator found that while paragraph
seven of the 1995 operating agreement stated that
“managers shall receive an annual management
fee” when certain conditions are met, “the actions
of ... [Autoclear] disclose[d] that the award of
such fees was discretionary with the [Board of]
[M]anagers.” The arbitrator reasoned “the Board [of
Managers] possessed the discretionary power to award
management fees,” but “[t]he [o]perating [a]greement
d[id] not authorize the grant of membership interests
in lieu of cash.” He found that “[a]lthough the Board
of Managers had the power to issue management
fees, it had no authority to: a. [aJward ... [AMF]s;
b. [a]ward membership interests in lieu of cash; or
c. [a]ward any such fees retroactively from 2001 to
2014.” The arbitrator held: Brad's claimed membership
interests acquired in lieu of AMFs were “void and of no
force”; the award of AMFs was to be expunged from
Autoclear's records; and Brad's “membership interest
in ... [Autoclear] shall be adjusted accordingly.” The
arbitrator's phase II partial final award voiding Brad's
AMF membership interests therefore reduced Brad's
35.09163% membership interest in Autoclear that the
arbitrator previously determined Brad possessed in
phase .

*5 On December 7, 2018, a third judge was assigned
to this case, and she confirmed the arbitrator's July 18,
2018 partial final award. The third judge confirmed
Brad was not entitled to the AMFs, and his AMFs
“totaling [approximately] $1,000,000[ ] from 2001
through 2014 [we]re ... voided in their entirety.” She
also denied Brad's cross-motion to vacate the order,
affording deference to the arbitrator's decision not to
provide three arbitrators. She recognized AAA Rule
R-37 provided for a party's waiver of its rules and

found Brad waived any objection to not having three
arbitrators because he had notice of plaintiffs’ “claim
... [$1,000,000] since 2015.” She reasoned

Brad failed to raise the issue before the second judge

for over

in January 2016, when the second judge confirmed
the partial final award including claims valued “in
excess of [$1,000,000].” Brad thereafter moved for
reconsideration, which she denied on April 10, 2019.

After an August 9, 2018 telephonic scheduling
conference, wherein Brad represented himself, the
arbitrator ordered that the parties were to file all
motions by September 10, and opposition by October
3. The arbitrator later extended Brad's time to submit
opposition to plaintiffs’ summary judgment until
October 15. In denying Brad a further extension,
the arbitrator's October 23 order noted he previously
afforded Brad “some leeway,” but “[a]t some point,
[the litigation] must stop.”

On December 13, the arbitrator issued his final award
after considering plaintiffs’ summary judgment motion
and Brad's cross-motion. In the arbitrator's written
final award decision, he noted consideration of Brad's
notice of application and brief. The arbitrator found:
Brad “engaged in conduct” that made it unreasonable
“to carry on [Autoclear's] activities ... with him as a
member”’; Brad was to be dissociated and expelled as a
member of Autoclear under N.J.S.A. 42:2C-46; Brad's
membership interest in Autoclear was to “be sold
as provided in N.J.S.A. 42:2C-47(c)”; Autoclear was
to be reimbursed for Brad's $504,058.35 in personal
attorneys’ fees; Autoclear was to be reimbursed for
Brad's personal legal fees of $70,975.36 related to
the estate litigation; Autoclear was to be reimbursed
for $314,730.14, constituting 40% of Autoclear's legal
fees incurred in phase I; the membership interests
of Katy Conway, Zweig, Bob Madden, Lin, Caruso,
Jessica Conway, Ken Voigtland, and Tang were

voided; Brad was required to pay 75% of the parties’
AAA costs in the amount of $104,604.44; Brad's
membership interests of $100,000 and $136,000,
which he caused Autoclear to issue, were voided;
the membership interests of Brad's minor children,
James C.B. Conway for $70,000, Granville K. Conway
for $25,000, and Kathryn T. Conway for $100,000,
were voided, and Autoclear was required to return his
children's respective investments within ninety days;
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Autoclear's remaining claims were denied; and Brad's
remaining claims were dismissed.

Regarding Brad's breach of fiduciary duty, the
arbitrator stated Brad's conduct was “egregious in
the blatant exercise of his power to greatly enhance
his personal situation with utter lack of concern for
the impact on ... [Autoclear].” In awarding plaintiffs’
attorneys’ fees from phase I, the arbitrator relied on
In Re Niles, 176 N.J. 294 (2003), and found the
award was appropriate because Brad's “conduct was
egregious.” The arbitrator noted plaintiffs requested
attorneys’ fees of $786,825.25, and “it [wa]s difficult
to allocate total responsibility for the various twists and
turns of this arbitration.” He determined that ordering
Brad to “pay $314,730.1[0] (40%) ... of [Autoclear's]
legal fees” was appropriate. Regarding the AAA costs,
the arbitrator cited AAA “Rule [R-]43” as providing
the “authority to allocate fees and costs” and ordered
Brad to pay “[75%)] ... of [Autoclear's] AAA fees and
costs.”

On June 3, 2019, the third judge ordered a partial
confirmation of the arbitrator's December 13, 2018
final award. The third judge issued a comprehensive,
twenty-one-page written decision, which confirmed
the award “except for the provision requiring [Brad] to
pay ... [40%] ... of [Autoclear's] legal fees incurred in
Phase I in the amount of $314,730.14.” She reasoned
the arbitrator's award of attorneys’ fees plaintiffs
incurred in phase I was against the “American Rule”
and legally precluded, as “there was no agreement in
this case that attorneys’ fees [we]re to be awarded
to the prevailing party, [and] the award of counsel
fees [wa]s sustainable only if authorized by law
in a similar civil action.” She explained that under

F—N.J.S.A. 2A:23B-23(a)(4), “an arbitral award must
be vacated if ‘an arbitrator exceeded [his] powers’ ”
and determined “[t]he circumstances here require[d] ...
[her] to exercise [her] duty and intervene to prevent
an award for attorney fees, as it would clearly violate
New Jersey's longstanding public policy of disfavoring
the shifting of attorney fees.” The third judge's order
confirmed the arbitrator's final award finding that:
Brad was to be disassociated and expelled as a
member of Autoclear under N.J.S.A. 42:2C-46; Brad's
membership interest in Autoclear was to be sold; and
Brad was to be afforded a buy-out. She also specifically

found the arbitrator's denial of Brad's further extension

request to file opposition to plaintiffs’ summary
judgment motion was not an abuse of his discretion.

*6 On August 9, 2019, after hearing Brad's motion
to alter or amend her June 3, 2019 order, which
confirmed the arbitrator's December 13, 2018 award,
the third judge remanded the matter to the arbitrator
for clarification. She ordered the arbitrator to clarify
the “intended buy[-]Jout process,” the methodology for
valuation, and the date to be used for the valuation.
On August 26, 2019, the arbitrator clarified that: “the
valuation date [w]as the date of the [f]inal [a]ward”;
the methodology “shall be determined by the [third
judge]”; and he left to the third judge's “ability to
determine the terms of the sale.”

On January 21, 2020, the third judge appointed an
independent expert to conduct a valuation of Brad's
membership interest in Autoclear as of December 13,
2018, and thereafter modified the order to appoint
Robert Bonavito, CPA, as the expert. On February 26,
2021, she entered a scheduling order for the parties’
expert reports.

After a four-day trial, on November 18, 2022, the third
judge issued an order accompanied by a cogent twenty-
three-page decision finding that Brad's membership
interest in Autoclear was 29.5% and had a discounted
fair value of $1,250,153.95.

During the trial, the court's appointed expert, Bonavito,
plaintiffs’ expert, Hubert Klein, CPA, and Brad's
expert, Gerard Giannetti, CPA, testified. The third
judge admitted the experts’ reports into evidence with
the parties’ consent. All three experts agreed that

under the Internal F]Revenue Service Revenue Ruling

59-60, fair market value is defined as the “price at
which the property would change hands between a
willing buyer and a willing seller when the former is
not under any compulsion to buy[,] and the latter is
not under any compulsion to sell, both parties having
reasonable knowledge of relevant facts.” Further, all
three experts noted Autoclear's cash balance in 2018
was higher compared to previous years because it had
sold its building in Fairfield for $4,250,000 and moved
its New Jersey facility to Pine Brook. The experts
all agreed the arbitrator's voiding of Brad's $236,000
interest in Autoclear reduced Brad's membership
percentage interest. It was further undisputed that the

PAGE36



CHRISTOPHER REGAN, DAVID BONDY, TODD CONWAY,..., Not Reported in Atl....

Board of Managers voted to include $3,389,533 as
a “long[-]term liability” of Autoclear, representing
“legal fees, a settlement agreement, and other expenses
the company agreed to reimburse members.” As of
the valuation date, the long-term liabilities had been
reduced to $2,829,472.

Bonavito's expert report provided that as of December
13, 2018, Autoclear's “fair value” was $7,200,000.
Brad's membership interest was 35.333960% and
valued at $2,544,045. Bonavito later adjusted Brad's
membership interest to 29.532844% based on the
phase II arbitration decision. Bonavito found “the
appropriate methodology for valuing ... [Autoclear]
[wa]s a combination of [the] capitalization earnings
method, the transaction multiple method[,] and [the]
adjusted book value method.” Bonavito determined
that the fair value of Brad's 29.5% membership interest
in Autoclear was $2,124,000. Bonavito determined
that Autoclear's discounted fair value was $4,635,868
after applying a 19.5% minority discount and a 20%
marketability discount.

Brad's expert Giannetti opined in his report that as
of December 13, 2018, Autoclear's fair value was
$8,430,930. Brad's membership interest was 35.33%
and valued at $2,978,981. Giannetti also used a
combination of the capitalization of earnings method,
company transactions method, and the adjusted book
value method. At trial, Giannetti testified he had
failed to consider Autoclear's Philippines and Ottawa
properties at their market value, which would have
added $2,200,000 to Autoclear's adjusted book value.
Accordingly, he testified that Autoclear's revised fair
value as of December 13, 2018 was approximately
$8,700,000. Giannetti also testified about another
expert report he authored to “account] ] for all
adjustments confirmed in the arbitration award,”
which recalculated Brad's membership interest to
33.04%. “Giannetti was the only expert to withhold ...
previous legal liabilities [that Autoclear assumed]
from his calculations.” Further, he found a 19.5%
minority discount and 10% marketability discount
were appropriate.

*7 The third judge discounted Giannetti's opinion
regarding Brad's membership interest in Autoclear
because he did not properly account for the $236,000
voidance of Brad's membership interests, which

reduced Brad's membership interest in Autoclear.
Further, the third judge specifically found Giannetti's
opinions did “not meet a standard of reasonableness
upon which” she could rely. She also reasoned his
opinion was flawed because he based the “valuation
conclusion ... upon a single [OSI Systems, Inc.
(OSI)] form letter” regarding the potential purchase
of Autoclear, which was not “reliable enough to be ...

reasonably construe[d] ... [as] a serious offer.”

Plaintiffs’ expert Klein opined in his report that as
of December 13, 2018, Autoclear's fair value was
$6,232,073. Klein used a 29.76% membership interest
for Brad based on the arbitrator's phase II share
determination. He noted that at the time of valuation,
Autoclear had 36 partners and approximately 210
employees. He reviewed financial records from
2014 through 2018 and determined Autoclear's gross
receipts, gross profits, and the “resulting net income/
(loss).”

In reaching his conclusion regarding Autoclear's fair
value, Klein opined the most appropriate approaches
for valuing Autoclear were the income approach
and the asset approach. Klein explained that he did
not utilize the market approach because “neither the
guideline public company method nor the guideline
transaction method were appropriate methods to
value ... [Autoclear] due to the limited number of
transactions observed, as well as the comparability
of the companies transacted to.” He found Bonavito's
market approach using the “merger and acquisition
method (also known as the transaction method\)” for
Autoclear's valuation, which used “an [in]appropriate
comparison” to American Science and Engineering,
was “unusual,” as it “rel[ied] upon one guideline
transaction when applying the transaction approach.”
He opined that “Bonavito's conclusion of [Autoclear's]
value based upon the transaction method should be
disregarded.” Klein further disagreed with Giannetti's
market approach valuation of Autoclear, which relied
on a “July 2, 2020 letter from OSI ... to Autoclear,”
because it was not “a finalized sale offer” and not based
on a review by OSI of “Autoclear's financials.”

While Klein ultimately found the income approach
inapplicable for Autoclear, he fully considered it using
the capitalization of earnings method. He recognized
the capitalization of earnings “method is utilized
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when ... [a] [c]Jompany's historical earnings provide
a reasonable proxy for future expectations.” He
explained that “the discounted future earnings method
is employed when reliable projections are available,”
which did not exist for Autoclear. Therefore, he
applied capitalization because ‘“historical operating
results were the best measure of ... [Autoclear's]
expected future earnings.” In calculating Autoclear's
fair value under the capitalization of earnings method,
he “started with the pre-tax operating income” after
deducting expenses and costs from Autoclear's gross
profits. Klein thereafter found Autoclear's “resulting
operating income/(loss) totaled ($1,693,844) in
2014, ($3,338,330) in 2015, ($1,075,343) in 2016,
($120,762) in 2017, and ($816,995) in 2018.” After
making “normalization adjustments,” he calculated
Autoclear's “adjusted pretax earnings to be ($607,142),
($1,963,432), $743,545, $315,308 and ($240,440) for
the years 2014 through 2018.” He excluded 2014 and
2015 unrepresentative significant losses. Ultimately,
Klein “calculated the average adjusted pre-tax earnings
to be $108,807.”

Klein noted Autoclear “elected for ‘S’ Corporation
status, ... meaning that the individual [members] are
responsible to pay income taxes on their applicable
share of ... [Autoclear's] taxable income.” But, as
“the rates of return utilized in the development of the
capitalization rate, ... utilize[ ] primarily Subchapter
C corporations’ ... after-tax data,” he “appl[ied] a
comparable tax rate to the pre-tax earnings stream,”
although “taxes are not paid on the [cJompany level
by Autoclear.” He used the highest combined tax rate
of 32%, resulting “in a projected after-tax income
of $73,989.” After concluding “the ‘built-up’ cost
of equity” was 21.41%, and subtracting “[t]he long-
term growth rate of 2[ ]1%,” Klein found a 19.41%
capitalization rate. He used the “projected estimated
cash flow of $73,989” “divided by the [19.41%]
capitalization rate,” which yielded a fair value for
Autoclear of $381,189.

*8 Under the asset approach, Klein “determined the
net asset value ... [was] the most appropriate method
in which to value” Autoclear, “largely in part to the
asset balance on ... [Autoclear's] balance sheet as of
December 31, 2018[,] which far exceeded the balance
of ... [Autoclear's] liabilities.” In calculating the net
asset value, Klein applied a 10% accounts receivable

adjustment “to account for estimated uncollectible
receivables.” Klein also “adjusted the book value
of fixed assets to account for the fair market value
of real estate held by” Autoclear. After making the
adjustments, he found the “net asset value of ...
[Autoclear] was $6,232,073.”

After undertaking valuations under the income
approach, using the capitalization of earnings method,
and under the asset approach, using the net asset
value method, Klein concluded “the net asset value
is more indicative of the value.” He testified that “a
company should be valued at no less than the book
value of the company” because “if the operations
are only worth $300,000, they would be better off
selling the assets of the company[,] and they would
realize $6[,200,000] million less the cost of selling
the assets.” He therefore afforded no weight to the
capitalization of earnings method. Klein concluded
Autoclear's fair value “as of December [13], 2018 was
$6,232,073.” He also found the application of a 20%
minority discount and a 15% marketability discount
were warranted. Ultimately, Klein found that as of
December 13, 2018, the discounted fair value of Brad's
29.76% membership interest was $1,261,000.

Regarding Brad's membership interest, the third
judge accepted Bonavito's “ ‘straight math of taking
$236,000 off of the value as of 2018 ” reducing
Brad's “interest ... from 35.09163% to 29.532844%.”
She noted that Klein confirmed this analysis. After
a detailed review of Klein's opinion regarding the
income approach and the asset approach, the third
judge found Klein's testimony was credible, and his
opinion was “the most complete in both substance
and proof.” She found Bonavito's and Klein's “asset
approach, [which they] agreed ... [w]as the ‘most
appropriate approach,” ” provided the most accurate
valuation. She also determined Autoclear's decision
“to place ... outstanding legal liabilities ‘on the books’
” because it “had agreed to take on any debt resulting
from various litigations” was fully supported. She
determined Autoclear's acceptance of legal liabilities
was “an example of business judgment ... not [to] be
second-guess[ed].”

Finally, the third judge found the facts established
that Brad was “an oppressor [member],”
member plaintiffs were oppressed after considering

and
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Brad's actions and the surrounding circumstances.
She specifically found Brad's wrongdoings: were
detrimental to Autoclear's members; had prolonged
this litigation; purposely caused increased legal
expenses to Autoclear's balance sheet; and devalued
Autoclear under accepted appraisal methods.
Accordingly, she found the “Oppressed Shareholder

Statute,” N.JI.S.A. 14A:12-7(1)(c), (8)(a),
“relevant to [her] decision.”® She found that under
N.J.S.A. 14A:12-7(1)(c), 8(a), a discount to fair value
was appropriate. She determined that “in the interest
of equity and upon consideration of the nature of

was

Brad[‘s] ... [membership] interest in Autoclear, ... it
[was] fit to apply both a marketability discount and
minority discount to Brad[‘s]” membership interest.
She relied on Klein's discount conclusions because his
report had “the soundest analysis and most recent data”
compared to Bonavito's report. Specifically, she found
Klein credibly established, through his utilization

of the Mandelbaum Factors,7 a foundation for a
15% marketability discount. She applied Klein's 20%
minority discount for Brad's lack of control because
Klein relied on ‘“newer, indexed, and searchable”

Mergerstat 8 «control premium studies” data.

6 The parties do not contest the application

of N.J.S.A. 14A:12-7. Effective March
1, 2014, the Revised Uniform Limited
Liability ~Company Act (RULLCA),
N.J.S.A. 42:2C-1 to -94, replaced the
Limited Liability Company Act (LLCA),
|

14IN.J.S.A. 42:2B-1 to -70. The RULLCCA
provides for judicial dissolution of an LLC
when “managers or those members in
control of the company: (a) have acted,
are acting, or will act in a manner that is
illegal or fraudulent; or (b) have acted or
are acting in a manner that is oppressive
and was, is, or will be directly harmful
to the applicant.” N.J.S.A. 42:2C-48(a)(5).
The court has the authority to “order the
sale of all interests held by a member ... if

the court determines ... that such an order
would be fair and equitable to all parties
under all of the circumstances of the case.”
N.J.S.A. 42:2C-48(b). As RULLCA affords
analogous relief as provided under N.J.S.A.
14A:12-7(1)(c), (8)(a), the judge properly

looked to existing shareholder oppression
statutes regarding the buyout of a member's
interests.

I~

The
nonexclusive list of ...

Mandelbaum  factors are

“[a]
factors” used to
“[a]scertain[ ] the appropriate discount for
limited marketability,” which “appreciate[ ]
the fundamental elements of value that are

used by an investor in making his or her

investment decision.” F‘:Mandelbaum V.
Comm'r, T.C. Memo. 1995-255, 1995 WL
350881 (1995), aff'd, 91 F.3d 124 (3d Cir.

1996).
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the-review.

*9  Therefore, the third judge found Brad's
membership “interest in Autoclear should be valued
under the determinations made by .. Klein in
his expert report.” Accordingly, she applied a
35% discount to Klein's fair value calculation of
$6,232,073 and determined “the value of Brad[‘s] ...
29.5% [membership] interest in Autoclear [wal]s

$1,250,153.95.”

On January 24, 2023, the third judge denied Brad's
motion for reconsideration of her valuation decision
and ordered Autoclear to pay “the net amount of
$380,490.04.” She explained in a twenty-four-page
oral decision that defendant, by virtue of the June
3, 2019 judgment, owed Autoclear $869,663.91. She
detailed that the $869,663.91 consisted of Brad's owed
amount of $774,638.15 “plus post-[judgment] interest
of $95,025.82.” Therefore, Autoclear was ordered to
buy out defendant for $380,490.04, which was the
third judge's valuation of Brad's membership interest
at $1,250,153.95 minus his amount owed to Autoclear
of $869,663.91.

On appeal, Brad contends: (1) it was a misapplication
of law and public policy for the third judge to permit
a majority in a membership case to vote the minority
to be responsible for their legal fees, and that the
“business judgment rule” permits circumvention of R.
4:42-9’s limitations; (2) res judicata precluded the third
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judge from imposing a discount to fair value based
on Brad's previous misconduct that was the subject
of the arbitrator's final damage award; (3) the third
judge should not have discounted the fair value of
Brad's membership interest as it did not find “this case”
was “extraordinary,” and the prior monetary damage
awards precluded such a finding; (4) the arbitrator's
2018 partial and final awards were invalid because
the AAA's rules required three arbitrators to decide
claims alleging more than $1,000,000 in damages;
(5) the arbitrator's unreasoned decision denying Brad
an extension to file opposition to plaintiffs’ summary
judgment motion constituted misconduct requiring
vacatur; and (6) the second judge's sanction award of
$503,000 against Brad was an abuse of discretion.

Plaintiffs cross-appeal contends the third judge erred
in: vacating the portion of the final arbitration award
that required Brad to reimburse Autoclear for 40% of
the legal fees incurred during Phase I; and declining
plaintiffs’ application to use the tax book value as the
appropriate valuation methodology.

IL.

Arbitration

A.

To give context to the arbitration issues presented,
we begin by addressing our standard of review and
the New Jersey Arbitration Act's (the Act), N.J.S.A.
2A:23B-1 to -36, governing statutory framework.
We review a trial court's decision to affirm or
vacate an arbitration award de novo. Sanjuan v. Sch.
Dist. of W. N.Y., Hudson Cnty., 256 N.J. 369, 381
(2024). “[I]n reviewing a motion
arbitration decision, ... we must be mindful of New

... [regarding] an

Jersey's ‘strong preference for judicial confirmation of
arbitration awards.” ” Ibid. (quoting Middletown Twp.
PBA Loc. 124 v. Township of Middletown, 193 N.J.
1, 10 (2007)). The arbitration “award is not to be cast
aside lightly” and may only be vacated “when it has

been shown that a statutory basis justifies that action.”
Yarborough v. State Operated Sch. Dist. of Newark,
455 N.J. Super. 136, 139 (App. Div. 2018) (quoting

Bound Brook Bd. of Educ. v. Ciripompa, 228 N.J. 4,
11 (2017)).

*10 The Act grants arbitrators extremely broad
powers. Further, N.J.S.A. 2A:23B-15 “extends judicial
support to the arbitration process subject only to

limited review.” F]Barcon Assocs., Inc. v. Tri-
County Asphalt Corp., 86 N.J. 179, 187 (1981)
(interpreting the Act's predecessor, N.J.S.A. 2A:24-1
to -11). “To foster finality and ‘secure arbitration's

speedy and inexpensive nature,” reviewing courts must
give arbitration awards ‘considerable deference.” ”
Borough of Carteret v. Firefighters Mut. Benevolent

Ass'n, Loc. 67, 247 N.I. 202, 211 (2021) (quoting

F]Borough of E. Rutherford v. E. Rutherford PBA
Loc. 275, 213 N.J. 190, 201 (2013)). “An award may
not be vacated or modified simply because a court

disagrees with the arbitrator's interpretation of the
law or view of the facts; unless the statute's specific
requirements for vacating or modifying an award are
met, the award must be confirmed.” Rappaport v.
Pasternak, ~ N.J. ,  (2025) (slip op. at 29)
(citing N.J.S.A. 2A:23B-22).

Under the Act, a judge may vacate an arbitration award
for the following limited reasons:

(1) the award was procured by corruption, fraud, or
other undue means;

(2) the court finds evident partiality by an arbitrator;
corruption by an arbitrator; or misconduct by an
arbitrator prejudicing the rights of a party to the
arbitration proceeding;

(3) an arbitrator refused to postpone the hearing
upon showing of sufficient cause for postponement,
refused to consider evidence material to the
controversy, or otherwise conducted the hearing
[N.J.S.A. 2A:23B-15],
substantially prejudice the rights of a party to the

contrary to so as to

arbitration proceeding;
(4) an arbitrator exceeded the arbitrator's powers;

(5) there was no agreement to arbitrate, unless the
person participated in the arbitration proceeding
without raising the objection ... not later than the
beginning of the arbitration hearing; or
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(6) the arbitration was conducted without proper
notice of the initiation of an arbitration as required ...
so as to substantially prejudice the rights of a party
to the arbitration proceeding.

[F:N.J.S.A. 2A:23B-23(a).]

N.J.S.A. 2A:23B-24 allows for modification of an
arbitration award in certain limited circumstances,

stating:

a. Upon filing a summary action within 120 days
after the party receives notice of the award pursuant
to section 19 of this act or within 120 days after
the party receives notice of a modified or corrected
award pursuant to section 20 of this act, the court
shall modify or correct the award if:

there evident mathematical

(1

miscalculation or an evident mistake in the

was an

description of a person, thing, or property referred
to in the award;

(2) the arbitrator made an award on a claim not
submitted to the arbitrator and the award may
be corrected without affecting the merits of the
decision upon the claims submitted; or

(3) the award is imperfect in a matter of form not
affecting the merits of the decision on the claims
submitted.

b. If an application made pursuant to subsection a.
of this section is granted, the court shall modify
or correct and confirm the award as modified or
corrected. Otherwise, unless an application to vacate
is pending, the court shall confirm the award.

c. An application to modify or correct an award
pursuant to this section may be joined with an
application to vacate the award.

“[TThe standard for modification set forth in N.J.S.A.
2A:23B-24(a)(2) .... has two mandatory components:
that the award includes ‘a claim not submitted to the
arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted.” ” Rappaport, ~ N.J.at ___ (slip op. at 34)
(emphasis in original) (quoting N.J.S.A. 2A:23B-24(a)

(2)).

*11 Pursuant to N.J.S.A. 2A:23B-15(a), arbitrators
are permitted to “conduct an arbitration in such

manner as the arbitrator considers appropriate for a
fair and expeditious disposition of the proceeding.”
The authority conferred upon an arbitrator under
N.J.S.A. 2A:23B-15(a) includes the power to hold
conferences with the parties before the hearing. It
is clear that “when binding arbitration is contracted
for by litigants, the judiciary's role to determine
the substantive matters subject to arbitration ends.”

F]Minkowitz v. Israeli, 433 N.J. Super. 111, 134 (App.
Div. 2013). Further, “there is a strong preference for

judicial confirmation of arbitration awards.” F:lld. at

135 (quoting F]Linden Bd. of Educ. v. Linden Educ.
Ass'n, 202 N.J. 268, 276 (2010)). “In this context, the
arbitrator's powers are limited by the agreement of the

parties and an arbitrator may not exceed the scope
of the powers granted to him or her by the parties.”

F]Kimm v. Blisset, LLC, 388 N.J. Super. 14, 25 (App.
Div. 20006).

B.

We first address Brad's contention that the third judge
erred in failing to vacate the arbitrator's 2018 awards,
as the AAA wrongly denied his June 2016 request to
apply the AAA's large, complex commercial dispute
rules and appoint three arbitrators. Brad specifically
argues the parties were bound to follow the 2009 AAA
rules, and AAA Rule L-2(a) required large, complex
commercial disputes to “be heard and determined by ...
three arbitrators .... [i]f the parties [we]re unable to
agree upon the number of arbitrators and a claim or
counterclaim involve[d] at least $1,000,000.” Brad
posits that because plaintiffs did not “specif[y] any
amount of money” damages in phase I and thereafter
amended their pleadings in 2016 demanding over
$1,000,000 in damages, he was entitled to change to an
arbitration with three arbitrators. We are unpersuaded.

We begin noting that Brad argues the arbitrator's
phase II awards were invalid and should be vacated
under N.J.S.A. 2A:24-8, which applies to vacating
an arbitration award related to a collective bargaining

agreement. We surmise Brad intended to rely on
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the Act, F:N.J.S.A. 2A:23B-23(a). In reviewing
whether the arbitrator exceeded his powers under

F]N.J.S.A. 2A:23B-23(a)(4), the “judicial inquiry
must consider more than whether a mere mistake

occurred.” F]Minkowitz, 433 N.J. Super. at 150.
Rather, “the arbitrator[ | must have clearly intended to
decide according to law, must have clearly mistaken
the legal rule, and that mistake must appear on

the face of the award.” F:Ild. at 150-51 (alteration

in original) (quoting F]Tretina v. Fitzpatrick &
Assocs., 135 N.J. 349, 357 (1994)). Additionally,

F]N.J.S.A. 2A:23B-23(a)(1) permits a judge to vacate
an arbitration award “procured by ... undue means”;

this “ordinarily encompasses a situation in which the
arbitrator has made an acknowledged mistake of fact
or law or a mistake that is apparent on the face of
the record.” Sanjuan, 256 N.J. at 382 n.1 (alteration in

original) (quoting F]Borough of E. Rutherford, 213
N.J. at 203).

Brad has failed to show either the AAA or arbitrator
mistakenly applied the rules or made a mistake of fact
or law. In the present matter, after Brad successfully
moved in 2011 to transfer member plaintiffs’ Chancery
Division lawsuit to arbitration pursuant to Autoclear's
operating agreement, a single arbitrator presided over
the parties’ dispute. Relevantly, member plaintiffs
requested Brad's disassociation from Autoclear based
on his alleged misconduct and alleged damages based
on his alleged breach of fiduciary duty. In July
2011, member plaintiffs requested that the arbitrator
determine the value of Brad's membership interest
and void Brad's wrongfully transferred membership
interest in Autoclear to himself. Hence, Brad was on
notice of member plaintiffs’ damages claims from the
inception of the litigation.

*12 The third judge correctly found the AAA was
afforded deference in interpreting its rules and denying
Brad's requested change to three arbitrators. See

F]Howsam v. Dean Witter Reynolds, 537 U.S. 79,
84 (2002) (*“ ‘[PJrocedural questions which grow out

of ... [a] dispute and bear on its final disposition’ are
presumptively not for the judge, but for an arbitrator,

to decide.” (emphasis omitted) (quoting F]J ohn Wiley

& Sons, Inc. v. Livingston, 376 U.S. 543, 557 (1964)
(internal quotation marks omitted))). We observe that
the AAA's rules did not address a request to apply the
AAA's large, complex commercial dispute rules and
appointment of three arbitrators mid-arbitration after a
party filed an amended pleading. Here, the parties were
in their fifth year of arbitration when Brad made his
request. The parties were well past AAA Rule L-1's
required “administrative conference,” which was to be
held “within [fourteen] days after the commencement
of the arbitration” and prior to the appointment of three
arbitrators. If we were to accept Brad's argument that
a party's filing of an amended pleading alleging over
$1,000,000 in damages automatically permits a change
to the AAA's large, complex commercial dispute rules,
then a party could file a calculated amendment to
forum shop and appoint three arbitrators after years
with a single arbitrator. This further supports the
deference afforded to the AAA in the application of its
rules.

AAA Rule R-53 specifically states that “[t]he arbitrator
shall interpret and apply these rules insofar as they
relate to the arbitrator's powers” and “[a]ll other rules
shall be interpreted and applied by the AAA.” The
AAA was in the best position to evaluate Brad's request
and interpret its rules, which the parties agreed to.
Therefore, we reject Brad's contention that the 2018
partial and final awards should be vacated, because
the AAA acted well within its authority to review and
decide whether his request to increase the number of
arbitrators should be granted. N.J.S.A. 2A:23B-15(a).

We nevertheless address Brad's contention that the
third judge erred in finding he waived the ability to
request the AAA apply its large, complex commercial
dispute rules and appoint three arbitrators after
plaintiffs amended their pleading. Relevantly, Brad
had notice that plaintiffs claimed over $1,000,000
in phase I. The arbitrator's May 18, 2015 letter
memorialized that member plaintiffs sought to void
Brad's Autoclear loans of $970,000, but the arbitrator
had determined the issue would be addressed in phase
II based on the parties’ agreement “to bifurcate” the
claims. The record demonstrates Brad was on notice
that member plaintiffs were seeking: his disassociation
from Autoclear; a determination of his buy-out
value interest; and his repayment of the allegedly
void $970,000 in loans. Thus, Brad, an attorney

PAGE42



CHRISTOPHER REGAN, DAVID BONDY, TODD CONWAY,..., Not Reported in Atl....

and Autoclear's prior CEO, was advised in 2015
that plaintiffs were litigating both the value of his
approximately 30% interest in Autoclear and $970,000
in disputed loans, which combined were clearly in
excess of $1,000,000. Yet, Brad failed to request the
AAA apply the large, complex commercial dispute
rules and appoint three arbitrators until over a year later
in June 2016.

The third judge also correctly noted that Brad failed
to raise the arbitration change before the second judge
in January 2016 when he confirmed the partial final
award “in excess of $1[000,000].” The record directly
contradicts Brad's assertion that he only learned in
June 2016 that plaintiffs claimed he breached a
fiduciary duty by wrongfully taking loans totaling
$970,000. Further, while Brad had argued the loans
were not subject to “an arbitral agreement,” he was
not foreclosed from alternatively requesting the AAA
apply the large, complex commercial dispute rules.
Notably, AAA Rule R-37 provided that “[a]ny party
who proceed[ed] with the arbitration after knowledge
that any provision or requirement of these rules ha[d]
not been complied with and who fail[ed] to state an
objection in writing shall be deemed to have waived
the right to object.” We therefore concur with the
third judge's finding that Brad waived the election to
have three arbitrators because he received ample notice
since 2015 of plaintiffs’ claims for breach of fiduciary
duty and disassociation of his membership interest
were worth over $1,000,000.

*13 Further, Brad's status as an attorney and prior
self-represented filings also wholly contradict his
argument that his self-representation excused his
failure to timely raise an objection to the use of one
arbitrator. The record demonstrates Brad was clearly
familiar with legal applications as evidenced by his
litigation in the Supreme Court of Belize and federal
court. “[Blecause of the strong judicial presumption
in favor of the validity of an arbitral award, the
party seeking to vacate it bears a heavy burden.”

|:— Minkowitz, 433 N.J. Super. at 136 (quoting F]Diel
Piano v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
372 N.J. Super. 503, 510 (App. Div. 2004)). Brad had
sufficient knowledge to timely raise the issue of the

AAA's large, complex commercial dispute rules. For
these reasons, we discern no error in the third judge's
December 7, 2018 order denying Brad's cross-motion

to vacate the arbitrator's July 18, 2018 partial final
award.

We next address Brad's argument that the third
judge erroncously failed to vacate the arbitrator's
final award because the arbitrator wrongly denied
him a further adjournment to file opposition. He
contends the arbitrator “did not specify why a denial

2

was appropriate,” and the failure to provide “stated
reason[s]” was misconduct. While Brad cites N.J.S.A.
2A:24-8(c), the arbitration of collective bargaining

agreements vacation of an award statute, we surmise

he intended to argue under F]N.J .S.A. 2A:23B-23(a)
(3), which permits a judge to set aside an award if
“an arbitrator refused to postpone the hearing upon
showing of sufficient cause for postponement.”

As memorialized in the arbitrator's December 13,
2018 written decision, he considered Brad's self-
represented “[n]otice of [a]pplication” and “[b]rief,”
but Brad failed to file opposition to plaintiffs’ summary
judgment motion by the set filing date of October 3,
2018. Brad's argument ignores that the arbitrator held
a telephonic scheduling conference with the parties
in August 2018 and contemporaneously issued an
order that set the filing date for substantive motions.
The arbitrator thereafter granted Brad an extension to
submit opposition by October 15, 2018 and explained
the limited extension was based on Brad's “pattern”
of “participation in ... [a]rbitration.” After Brad failed
to file opposition, on October 17, 2018, the arbitrator
“advised Brad by email ‘that ... any submission that
was received by th[e] [AAA] after 5:00 p.m.[ ] on ...
October 18[,2018,]’ would not be accepted.” Although
Brad had filed the notice and a brief, he failed to file
opposition. The record belies Brad's arguments that the
arbitrator committed misconduct and failed to provide
reasons for denying him a further extension.

We recognize that Brad retained counsel who
requested another extension on October 22, 2018,
to file opposition by December 14, referencing that
Brad's ex-wife “had a mild stroke” that required
Brad “to care for the[ir] children.” Nevertheless, the
arbitrator had the authority to determine that “[a]t some
point, [the litigation] must stop” and deny another
extension after previously “afford[ing] ... leeway.”
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Pursuant to AAA Rule R-38, an arbitrator may grant
extensions of time “for good cause ... [as] established
by the[ ] ... [AAA's] rules, except the time for making
the award.” Further, AAA Rule L-4 permitted the
arbitrator to manage the proceedings by “tak[ing] such
steps as they may deem necessary or desirable to avoid
delay and to achieve a just, speedy and cost-effective
resolution of [1]arge, [c]Jomplex [c]Jommercial [c]ases.”
The arbitration had been ongoing for years, and AAA
Rule R-30(b) provided in pertinent part that “[t]he
arbitrator ... shall conduct the proceedings with a view
to expediting the resolution of the dispute.”

Again, N.J.S.A. 2A:23B-15(a) provides an arbitrator
wide authority to “conduct an arbitration in such
manner as the arbitrator considers appropriate for a
fair and expeditious disposition of the proceeding.”
The arbitrator had “broad discretion over discovery

and other procedural matters.” F‘: Minkowitz, 433 N.J.

Super. at 144; see also F]Manger v. Manger, 417
N.J. Super. 370, 376-77 (App. Div. 2010) (stating

2

that a party's “right to be heard” and “to present
evidence material to the controversy” was not violated
when the arbitrator declined to accept evidence after
the parties failed to submit any by a predetermined
deadline). We discern no error in the third judge's
order denying Brad's motion to vacate the award after
she properly afforded deference to the arbitrator. For
these reasons, we conclude Brad's argument that the
arbitrator's “misconduct” warrants reversal of the third
judge's orders refusing to vacate the partial and final
awards are unavailing.

*14 We turn next to plaintiffs’ cross-appeal argument
that the third judge erred in vacating the arbitrator's
final award that ordered Brad to reimburse Autoclear
for 40% of its legal fees—$314,730.10—incurred
in phase I. Specifically, plaintiffs argue the third
judge erroneously vacated the award provision after
finding: there was no agreement between the parties
permitting a prevailing party an attorneys’ fees award;
the arbitrator exceeded his powers by entering the fee
award; and the award violated New Jersey's public
policy disfavoring the shifting of attorney fees.

Notably, the Act limits an arbitrator's authority
to award attorneys’ fees and expenses. N.J.S.A
2A:23B-21(b) states, “An arbitrator may award

reasonable attorney's fees and other reasonable
expenses of arbitration if such an award is authorized
by law in a civil action involving the same claim
or by the agreement of the parties to the arbitration
proceeding.” It is undisputed Autoclear's operating
agreement contained no provision permitting an award
of attorneys’ fees to a prevailing party. Therefore,
under the Act, the arbitrator's fee award had to be
authorized by law. As the third judge correctly found,
“an arbitral award must be vacated if ‘an arbitrator

exceeded the arbitrator's powers.” ” F:IN.J.S.A.
2A:23B-23(a)(4).

The arbitrator's attorneys’ fee award relied on an
analysis of the Supreme Court's opinion in Niles.
We concur with the third judge's determination that
“no exception to the American Rule was established
under Niles* for legal fees incurred in corporate
dispute involving “a breach of fiduciary duty in a
direct action.” The arbitrator's reliance on Niles was
misplaced. In Niles, the Supreme Court held that
in situations where “an executor or trustee reaps a
substantial economic or financial benefit from undue
influence, the fiduciary may be assessed counsel fees
incurred by plaintiffs and third parties in litigation to
restore the estate's assets to what they would have been

had the undue influence not occurred.” F:l 176 N.J. at
286.

Outside of the fact that this case does not relate to
trust litigation involving undue influence, plaintiffs
extrapolate the holding in Niles, arguing Brad's breach
of his fiduciary duty proximately caused Autoclear
consequential damages of attorneys’ fees, which
Autoclear incurred from litigating phase 1 of this
corporate dispute. Plaintiffs contort the meaning of
attorneys’ fees incurred by litigating against third
parties, asserting “[t]he [a]rbitrator awarded legal
fees as consequential damages Brad improperly
caused ... [Autoclear]—not ... [member] [p]laintiffs
—to incur against a third party,” that being member
plaintiffs. Plaintiffs’ argument falls short because there
were no attorneys’ fees charged to Autoclear “for
representation of third parties in the litigation [that]
should be reimbursed” by Brad for his breach of his

fiduciary duty. F]Niles, 176 N.J. at 296. Member
plaintiffs’ attorneys’ fees from phase I cannot fairly
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be viewed as consequential damages incurred for third
party representation by Autoclear.

The third judge correctly found vacating the arbitrator's
award was appropriate, as it was a violation of the
long-standing public policy supporting the American
Rule. She stated that “[i]f an arbitrator's decision

on a question of public policy ... plainly would

ER)

violate a clear mandate of public policy,” then a
judge has the authority “to prevent the enforcement
of the arbitration award.” As the third judge soundly
recognized, plaintiffs were not “forced to litigate a
claim” with a third party “resulting from [Brad's]
fiduciary breaches.” Rather, the arbitrator considered
Autoclear as the claimant, and the ‘“fees incurred
by ... [Autoclear] ... all related to [Brad's] breaches of
fiduciary duty.” We discern no error in the third judge's
analysis that the misapplication of law violated New
Jersey's firm public policy of applying the American

Rule to an award of attorneys’ fees. SiF:IWeiss V.
Carpenter, Bennett & Morrissey, 143 N.J. 420, 443
(1996). The arbitrator exceeded his authority under
N.J.S.A 2A:23B-21(b) by shifting attorneys’ fees to
Brad, as no “award [wa]s authorized by law ... or by

the [operating] agreement.”

*15 In sum, we are unpersuaded by plaintiffs’
unsupported contention that the arbitrator's award of
$314.730.14 “was simply an award of consequential
damages for Brad committing corporate waste.”
Therefore, we conclude the third judge correctly
vacated the arbitrator's attorneys’ fee award to
plaintiffs, as “[a] court may vacate an arbitration
award when it is procured by undue means or resulted
from an arbitrator exceeding his designated powers.”

F]Minkowitz 433 N.J. Super. at 150.

I1I.

Membership Interest Valuation

A.

“There are [ ] few assets whose valuation impose as
difficult, intricate and sophisticated a task as interests
in close corporations.” Steneken v. Steneken, 183

N.J. 290, 296 (2005) (alteration in original) (quoting

F]Torres v. Schripps, Inc., 342 N.J. Super. 419, 435
(App. Div. 2001)). “[T]n the valuation of a business,
‘[t]here is no single formula that will apply to each

enterprise.” ” Ibid. (second alteration in original)

(quoting F]Bowen v. Bowen, 96 N.J. 36, 44 (1984)).
“Although there is no general formula that will apply to
the ‘many different valuation situations,” the ultimate
‘goal is to arrive at a fair market value” when “there

is no market.” ” Id. at 297 (quoting F]Bowen 96 N.J.
at 44). Our Supreme Court has long-recognized that
“ ‘[v]aluing a closely held corporation is a difficult
task [that] ...
experience of the appraiser and the completeness

is fact sensitive and depends upon the

of the information upon which his conclusions are
based [because] ... the valuation of closely-held
corporations is inherently fact-based and thus not an
exact science.” ” Id. at 297-98 (alterations in original)

(quoting F]Torres 342 N.J. Super. at 435). Our Court
has elucidated that the three generally recognized

approaches for valuing a closely held corporation “are
the income or capitalized earnings method, the market
approach method, and the cost approach method.” Id.
at 297.

We review a trial judge's “determinations, premised on
the testimony of witnesses and written evidence at a
bench trial, in accordance with a deferential standard.”

F]Nelson v. Elizabeth Bd. of Educ., 466 N.J. Super.

325, 336 (App. Div. 2021) (quoting F]D'Agostino V.
Maldonado, 216 N.J. 168, 182 (2013)). “[W]e defer to
the trial [judge's] credibility determinations, because it

¢ “hears the case, sees and observes the witnesses, and
hears them testify,” affording it “a better perspective
than a reviewing court in evaluating the veracity
of a witness.” * 7 City Council of Orange Twp. v.
Edwards, 455 N.J. Super. 261, 272 (App. Div. 2018)
(quoting Gnall v. Gnall, 222 N.J. 414, 428 (2015)).
We will “ ‘not disturb the factual findings and legal
conclusions of the trial judge’ unless convinced that

those findings and conclusions were ‘so manifestly
unsupported by or inconsistent with the competent,
relevant and reasonably credible evidence as to offend
the interests of justice.” ” Griepenburg v. Township

of Ocean, 220 N.J. 239, 254 (2015) (quoting F]Rova
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Farms Resort v. Invs. Ins. Co. of Am., 65 N.J. 474, 484
(1974)).

“The admission or exclusion of expert testimony is
committed to the sound discretion of the trial [judge].”

F:Townsend v. Pierre, 221 N.J. 36, 52 (2015). A
trial judge has “wide discretion to accept or reject

an expert's testimony, either in whole or in part.”
Sipko v. Koger, Inc., 251 N.J. 162, 188 (2022)

(citing F]Brown v. Brown, 348 N.J. Super. 466, 478
(App. Div. 2002)). Experts are required to “ ‘give

the why and wherefore’ that supports the opinion,

‘rather than a mere conclusion.” ” F]Townsend 221

N.J. at 54 (quoting F]Borough of Saddle River v.
66 E. Allendale, LLC, 216 N.J. 115, 144 (2013)).
They must “be able to identify the factual bases
for their conclusions, explain their methodology,
and demonstrate that both the factual bases and

the methodology are reliable.” F:lld. at 55 (quoting

F]Landrigan v. Celotex Corp., 127 N.J. 404, 417
(1992)).

*16 “Our standard of review for valuation disputes
is deferential because the valuation of closely held
corporations is ‘inherently fact-based[,]” not based
in ‘exact science,” and ‘frequently become[s] battles
between experts.” ”” Sipko, 251 N.J. at 179 (alterations

in original) (quoting F]Balsamides v. Protameen
Chems., Inc., 160 N.J. 352, 368 (1999)). However,
“we need not give deference to the trial judge's

determinations of what discounts or premiums the
determination of fair value may include, or must
exclude, since they are questions of law.” Ibid.

(quoting F]Casev v. Brennan, 344 N.J. Super.
83, 110 (App. Div. 2001), affd, 173 N.J. 177
(2002)). “Whether the corporation's fair value should
be reduced by a marketability discount or any
other discount is part and parcel of the fair value
determination.” Id. at 182.

The buyout section of the Oppressed Shareholder
Statute, N.J.S.A. 14A:12-7(8)(a), states in pertinent
part:

(8) Upon motion of the corporation or any
shareholder who is a party to the proceeding, the

court may order the sale of all shares of the
corporation's stock held by any other shareholder
who is a party to the proceeding to either
the corporation or the moving shareholder or
shareholders, whichever is specified in the motion,
if the court determines in its discretion that such an
order would be fair and equitable to all parties under
all of the circumstances of the case.

(a) The purchase price of any shares so sold
shall be their fair value as of the date of the
commencement of the action or such earlier or
later date deemed equitable by the court, plus or
minus any adjustments deemed equitable by the
court if the action was brought in whole or in part
under paragraph 14A:12-7(1)(c).

B.

We address together Brad's contentions that the
third judge erred in applying a combined 35%
discount to the fair value of Brad's membership
interest in Autoclear because: plaintiffs had obtained
a prior award of monetary damages against him for
misconduct and the case was not extraordinary; and res
judicata barred the application of any discount since
“Autoclear had already pursued all potential damage
claims ... relate[d] to Brad's ownership of [membership
interest] ... and management during the arbitration.” He
specifically argues no discount related to membership
oppression was warranted, this case did not present
“extraordinary circumstances” warranting a discount
reduction of $588,000 from his fair value, and the
arbitrator's final award resulting in a $774,638.15
judgment was a final adjudication on the merits
prohibiting any other remedy. After reviewing the
record, we disagree and conclude the third judge's
discount application was fully supported by the record.

The third judge applied a 20% minority discount and
a 15% marketability discount to Brad's membership
interest in Autoclear. We recognize at the outset
that “[a] minority discount adjusts for lack of
control over the business entity, while a marketability
discount adjusts for a lack of liquidity in one's

interest in an entity.” F]Balsamides 160 N.J. at
373. A minority discount may apply under “the
theory that non-controlling shares of stock are not
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worth their proportionate share of the firm's value
because they lack voting power to control corporate

actions.” F:Brown, 348 N.J. Super. at 483 (quoting

F]Lawson Mardon Wheaton v. Smith, 160 N.J.
383, 398 (1999)). “Marketability discounts ‘reflect
the decreased worth of shares of stock in a closely

held corporation, for which there is no readily
available market.” ” Sipko, 251 N.J. at 182 (quoting

F]Balsamides, 160 N.J. at 375). Our Supreme Court
has determined that “in deciding whether to apply
a marketability discount to determine ‘fair value’ of
shares of a shareholder forced to sell his stock in
a judicially ordered buy-out must take into account

what is fair and equitable.” F]Balsamides, 160 N.J.
at 377. “[N]either a marketability nor a minority
discount should be applied absent extraordinary

circumstances.” F]Brown, 348 N.J. Super. at 483.
“Depending on the facts ... ‘[a]pplication of the
equities ... [can] dictate[ ] opposite results.” ” Sipko,

251 N.J. at 183 (alterations in original) (quoting
F]Balsamides 160 N.J. at 382).

*17 Relevantly, our Supreme Court has “emphasized
that N.J.S.A. 14A:12-7(1)(c) does not limit or preempt
the courts’ equitable power in fashioning appropriate

remedies to a business dispute, specifically observing
‘that the enactment of N.J.S.A. 14A:12-7 was not
intended to supersede the inherent common law power
of the Chancery Division to achieve equity.” ” Sipko.
251 N.J. at 182 (quoting Brenner v. Berkowitz, 134
N.J. 488, 512 (1993)). The record in the present case,
including the expert opinions, firmly supports that the

third judge correctly determined discounts applied to
the fair value of Brad's membership interest. The third
judge correctly recognized that she was permitted to
consider the expert opinions to provide context and a
foundation for the fair application of a discount, but
her decision to apply any discount had to be made
based on a review of the totality of established facts.
Further, in addressing whether Brad would receive
“a windfall in a buy-out situation caused by his own
bad conduct,” the third judge was mindful not “to
relitigate already settled matters” but recognized his
actions were relevant to the application of discounts.
In determining there were unremedied “equities” that
weighed in favor of applying discounts to the fair
value of Brad's membership interest, the third judge

permissibly considered the detrimental effect of his
misconduct addressed in arbitration, which resulted in
plaintiffs’ award of damages.

The third judge found Bonavito and Klein offered
credible justification for their respective discount
opinions, which were “comprised of satisfactory
empirical data.” She also made detailed findings
regarding how Brad's misconduct detrimentally
affected Autoclear. She found it relevant that Brad
negatively impacted and devalued Autoclear by:
attempting to “obfuscate his actual ... [membership]
interest” through transfers; attempting to reincorporate
Autoclear in Belize; forcing Autoclear to incur
greater legal expenses; and prolonging the litigation.
She correctly noted that “oppressor ... [members]
should not be able to realize a beneficial windfall
at the cost of oppressed ... [members] during court
ordered buy[-]outs triggered by the oppressor[’]s own
adversarial conduct.”

Concurring with the third judge's findings, the record
supports our conclusion that “fairness and equity ...
compel the decision to apply ... a discount.” Sipko.
251 N.J. at 183; see also id. at 184-85 (stating a
standard rule regarding discounts cannot be applied
because “[e]ach decision depends not only on the
specific facts of the case, but also should reflect the
purpose served by the law in that context” (alteration

in original) (quoting F]Balsamides 160 N.J. at
381)). The third judge fully weighed the equities in
ordering the fair value of Brad's membership interest

in Autoclear be subjected to a 20% minority discount
based on his lack of control in Autoclear and a
15% marketability discount based on the lack of a
ready market. We reject Brad's argument that the
discounts should be vacated because the third judge
did not “make the [necessary] finding that the case was
‘extraordinary.” ” The third judge was not required to
use the word extraordinary. She correctly found the
discounts applied to Brad's membership interest after
recognizing “discounts are appropriately applied when
representative of the reality of the transaction, the
nature of the interest being transacted and the bearing
of equity upon the parties.” Therefore, we discern no
reason to disturb the third judge's findings that Brad
“acted to the detriment of ... Autoclear” members, and
it was “in the interest of equity” to apply the minority
and marketability discounts to his membership interest
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because they are sufficiently supported by credible
evidence in the record.

Relatedly, we reject Brad's contention that res judicata
barred the third judge's application of discounts.
The arbitrator's and second judge's monetary awards
were separate and distinct from the third judge's
determination of the fair value of Brad's membership
interest. As memorialized in the arbitrator's August
26, 2019 award, which clarified his findings, the
December 13, 2018 final award ordered that Brad's
“membership interests in ... [Autoclear] shall be
sold.” Further, the arbitrator clarified that “[t]he
methodology ... shall be determined by the [c]ourt
upon ... [plaintiffs] seeking confirmation of th[e] [f]inal
[a]ward,” and “the [third judge] would deal with all
aspects of the sale, including valuation.” The valuation
of Autoclear and the fair value of Brad's membership
interest were not arbitrated and were specifically
reserved for a judicial determination.

*18 The third judge's discount determination did
not “doubly punish[ | Brad for the same conduct.”
Rather, the arbitrator presided over different claims
and found in favor of plaintiffs that: Brad's wrongly
claimed AMFs of approximately $1,000,000 were
void; Brad's repayment of the $700,000 Autoclear loan
balance was required; and Brad repayment of $95,000
in medical expenses was mandated. Similarly, the
second judge's enforcement of litigants’ rights award
under Rule 1:10-3, sanctioning Brad with plaintiffs’
approximately $504,000 in attorneys’ fees and costs,
was also a separate claim and did not preclude the third
judge from applying discounts.

“The doctrine of res judicata ‘contemplates that when
a controversy between parties is once fairly litigated
and determined it is no longer open to relitigation.’

” F—Selective Ins. Co. v. McAllister, 327 N.J. Super.
168, 172 (App. Div. 2000) (italicization omitted)
(quoting Lubliner v. Bd. of Alcoholic Beverage
Control, 33 N.J. 428, 435 (1960)). Res judicata
fosters “the important policy goals of ‘finality and

repose; prevention of needless litigation; avoidance of
duplication; reduction of unnecessary burdens of time
and expenses; elimination of conflicts, confusion and

uncertainty; and basic fairness.” ” F]First Union Nat'l
Bank v. Penn Salem Marina, Inc., 190 N.J. 342, 352

(2007) (quoting F]Hackensack v. Winner, 82 N.J. 1,
32-33 (1980)). Pursuant to res judicata, “a cause of
action between parties that has been finally determined
on the merits by a tribunal having jurisdiction cannot

be relitigated by those parties or their privies in a new

proceeding.” F‘]Velasquez v. Franz, 123 N.J. 498, 505
(1991). Brad offers no authority for his proposition
that discounts may not be applied after an award of
damages for breach of fiduciary duty.

While the arbitrator and judges considered Brad's
incidents of misconduct in their decisions, we conclude
those claims and awards were clearly distinct from the
fair value discount consideration of Brad's detrimental
conduct. Therefore, Brad's argument that the third
judge granted plaintiffs “another monetary award for
the same conduct” is unsupported by the record. We
discern no error in the third judge's determination that
res judicata did not bar the third judge's application of
discounts, which reflect the reality of the fair value of
Brad's membership interest.

Brad next argues the third judge erred in permitting
Autoclear to assume plaintiffs’ legal fees as a long-
term liability, which resulted in a lower valuation of
Autoclear and, therefore, a reduction in the value of
Brad's 29.5% membership interest in Autoclear. He
specifically avers the third judge incorrectly applied
the business judgment rule to Autoclear's Board
of Manager's vote to assume plaintiffs’ legal fees
because only member plaintiffs benefitted from the
membership dispute, as opposed to all of Autoclear's
members. Brad further contends member plaintiffs
were permitted to “indirectly shift far more of their fees
to Brad.” We discern Brad's contentions are without
merit.

“The business judgment rule has its roots in corporate
law as a means of shielding internal business decisions
from second-guessing by the courts.” Alloco v. Ocean
Beach & Bay Club, 456 N.J. Super. 124, 135 (App.
Div. 2018) (quoting Seidman v. Clifton Sav. Bank
S.L.A., 205 N.J. 150, 175 (2011)). “To ‘promote and
protect the full and free exercise of the power of

management given to the directors,” the second prong
of the business judgment rule ‘protects a board of
directors from being questioned or second-guessed
on conduct of corporate affairs, except in instances
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of fraud, self-dealing, or unconscionable conduct.

Ibid. (quoting F‘:In re PSE&G S'holder Litig., 173
N.J. 258, 276-77 (2002)). “The business judgment rule
creates ‘arebuttable presumption.’ ” Id. at 136 (quoting

F]In re PSE&G S'holder Litig., 173 N.J. at 277). “It
places an initial burden on the person who challenges a

corporate decision to demonstrate the decision-maker's
‘self-dealing or other disabling factor.” ” Ibid. (quoting

91 re PSE&G S'holder Litig., 173 N.J. at 277).

*19 Brad's contention that plaintiffs engaged in
self-dealing by litigating for their sole benefit is
directly contradicted by the record. It is undisputed
that there are over twenty-five other members with
varying levels of membership interest in Autoclear
and over 100 employees. The record demonstrates that
Autoclear's members benefited from the management
dispute litigation resolution, which resulted in the
stabilization of Autoclear's governance and successful
recovery of damages from Brad.

The record amply supports the third judge's findings
that: “the litigation costs [were] ... an example
of business judgment”; “[t]he reasons articulated
were sound”; and Brad failed to proffer sufficient
evidence for her to “second-guess|[ ] the decision
of the company.” Additionally, because the litigation
benefited Autoclear, its reimbursement of the long-
term liability does not constitute improper attorney fee
shifting. While Brad accurately argues the long[-]term
liability “ ‘reduc[ed]’ ... his net equity interest[ ]
in” Autoclear, all members’ interests were reduced.
Brad failed to demonstrate any legitimate evidence
rebutting the presumption that Autoclear's assumption
of plaintiffs’ legal fees as a long-term liability was
not a sound and permissive business decision. Thus,
we discern no error in the third judge's application
of the business judgment rule regarding Autoclear's
assumption of member plaintiffs’ legal fees.

C.

On plaintiffs’ cross-appeal, they argue the third judge
erred in denying their motions seeking a finding that
“an implied agreement” to use the tax book value
existed and consequently, that Brad's membership
interest was to “be valued using [the] tax book value.”

They argue Autoclear's undisputed historical record
of equity transactions, which all used the prior year's
tax book value, established that the parties implicitly
agreed that the tax book value was the accepted
valuation methodology. Autoclear used the tax book
value for over 100 equity transactions, but it is
undisputed that each was for interest of approximately
2% or less. Plaintiffs argue Brad's membership interest
valuation was bound to “Autoclear[‘s] historical
methodology of referencing the book value on the
prior-year's tax returns,” as he had established and used
while CEO. We are unpersuaded.

It is uncontested that no written agreement to use the
tax book value existed. Plaintiffs failed to meet their
burden of proving Brad entered an implied agreement
to use the tax book valuation method for his 29.5%
interest in Autoclear. Valuing Brad's membership
interest, which was more than double that of any
other Autoclear member, was readily distinguishable
from Autoclear's historic use of the tax book value
for smaller interests. “An implied-in-fact contract
is an agreement manifested by conduct rather than
express written words.” Cerkez v. Gloucester City,
479 N.J. Super. 174, 185 (App. Div. 2024). “Courts
can find and enforce an implied-in-fact contract based

on the parties’ conduct considering the surrounding
circumstances.” Ibid.

We observe that had Autoclear incurred the cost of
obtaining an expert valuation for each small equity
sale and purchase, the valuation expense would have
diminished the membership interest value for each
transaction. Plaintiffs failed to establish Brad's conduct
as CEO evinced an agreement to use the tax book
valuation method. Therefore, we conclude the record
sufficiently supports the third judge's finding that
plaintiffs failed to establish an implied agreement
between the parties to use the tax book value.

*20 We note after trial, the third judge correctly
denied plaintiffs’ further request for the application
of the tax book value recognizing, as the experts
posited, that utilizing the tax book value for Brad's
membership interest produced a far lower valuation
of Autoclear, which failed to reflect its “fair value.”
N.J.S.A. 14A:12-7(8)(a). She reasoned the tax book
value of Autoclear did not include valuable real estate

assets, which drastically reduced Brad's membership
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interest. It is clear that a trial judge may use “any
techniques or methods which are generally acceptable
in the financial community and otherwise admissible
in court” to calculate fair value. Sipko, 251 N.J. at
182. Therefore, the record well-supports the third
judge's findings that “[t]he tax book value cannot be
considered fair under these circumstances,” and “[t]he
relevant statute requires the application of fair value.”

Iv.

Sanctions

Finally, Brad argues the second judge's award of
approximately $504,000 in sanctions under Rule
1:10-3 warrants reversal. Specifically, he argues the
second judge wrongly awarded plaintiffs “all of the
fees and costs reasonably incurred from the 2016
temporary restraining orders, as well as the fees for
defending the federal filings by Brad and fees for the
second motion.” Brad avers the second judge ignored
that after Autoclear's control changed, Brad “honored
the change in management” and did not “interfere[ ]
with [Autoclear's] operation.” He further contends the
second judge also failed to consider lesser sanctions.

We review an “order enforcing litigant's rights under

Rule 1:10-3 for an abuse of discretion.” FSavage V.
Township of Neptune, 472 N.J. Super. 291, 313 (App.
Div. 2022), aff'd in part, rev'd in part on other grounds,
257 N.J. 204 (2024); Wear v. Selective Ins. Co., 455
N.J. Super. 440, 458-59 (App. Div. 2018) (awarding
counsel fees under Rule 1:10-3 based on a party's

continuous refusal “to comply with [court] orders™).
Litigants may seek to enforce court orders under
Rule 1:10-3. “Specifically, ‘Rule 1:10-3 provides a
“means for securing relief and allow[s] for judicial

discretion in fashioning relief to litigants when a
party does not comply with a judgment or order.” ’
” Satz v. Satz, 476 N.J. Super. 536, 554 (App. Div.
2023) (alteration in original) (quoting N. Jersey Media
Grp., Inc. v. State, 451 N.J. Super. 282, 296 (App.
Div. 2017)). “The scope of relief in a motion in aid
of litigants’ rights is limited to remediation of the

violation of a court order.” FSavage, 472 N.J. Super.
at 312 (quoting F]Abbott v. Burke, 206 N.J. 332, 371

(2011)). Nevertheless, if a judge “determines that a
litigant has disobeyed an order,” then he or she “has
discretion and flexibility in fashioning an appropriate

remedy to compel compliance.” F]Lipsky v. N.J.
Ass'n of Health Plans, Inc., 474 N.J. Super. 447, 463
(App. Div. 2023) (citing In re N.J.A.C. 5:96 & 5:97,
221 N.J. 1, 17-18 (2015)).

A judge “is not required to hold an evidentiary hearing
on a Rule 1:10-3 motion unless there are material
factual disputes concerning the parties’ ‘compliance

with the order or ability to comply.” ” FSavage,
472 N.J. Super. at 312 (quoting State Dep't of Env't
Prot. v. Mazza & Sons, Inc., 406 N.J. Super. 13,
29 (App. Div. 2009)). When seeking to enforce an
order and obtain permissible coercive reliefunder Rule

1:10-3, the moving party is required to establish the
opposing party's willful non-compliance. See In re
N.J.A.C.5:96 & 5:97, 221 N.J. at 18-19. Further, Rule
1:10-3 provides a judge “discretion [to] ... make an
allowance for counsel fees to be paid by any party to
the action to a party accorded relief.” Consequently,
a fee award, which includes enforcement expenses,
is authorized where a party willfully violates a court
order or judgment. Hynes v. Clarke, 297 N.J. Super.
44,57 (App. Div. 1997). However, a monetary sanction

intended to be entirely punitive rather than coercive
requires a summary contempt proceeding under Rule
1:10-2. See Ridley v. Dennison, 298 N.J. Super. 373,
381 (App. Div. 1997).

*21 In May 2018, the second judge issued a sixty-

eight-page cogent and comprehensive oral decision
explaining why plaintiffs’ motion to enforce litigant's
rights was granted and why Brad had to pay
plaintiffs’ attorneys’ fees and costs. The second judge
preliminarily recounted that he had purposely reserved
decision in his June 7, 2016 order on plaintiffs’
request for attorneys’ fees and costs related to the
order to show cause and the other requested expenses,
which included forensic analysis and computer repair
costs related to Brad's equipment theft. The second
judge explained he mistakenly reserved on addressing
an award of fees, believing it better to “see what
happen[ed] in the future,” but found the “threat of
the financial sanctions did not work.” He thereafter
provided an extensive, detailed summary of the
matter's long and tortured history.

PAGES50



CHRISTOPHER REGAN, DAVID BONDY, TODD CONWAY,..., Not Reported in Atl....

The second judge ordered Brad to pay plaintiffs
$503,571.88 in fees as sanctions for purposely
violating the February 23, 2016, and June 7, 2016
orders. The record demonstrates the second judge
was intricately familiar with the issues and orders
in question, having presided over multiple Chancery
Division proceedings between the parties over the
course of four years. As the second judge noted, after
plaintiffs had moved to enforce litigant's rights, Brad
filed a notice of removal on February 13, 2018, with
the United States District Court for the District of
New Jersey, which the federal judge subsequently
dismissed. On May 22, 2018, Brad again sought to
remove the Chancery Division action to the District
Court of New Jersey, which the federal judge again
dismissed, finding a lack of subject matter jurisdiction.
The federal judge also warned Brad that any further
filings may result in sanctions.

Brad also had a pending federal action filed in
New York against plaintiffs and the AAA. Plaintiffs
established that Brad, an attorney, “filled] as much
litigation as he c[ould] possibly handle,” which
severely jeopardized Autoclear. In ordering plaintiffs
to submit a certification of attorneys’ fees and
costs, the second judge thoroughly explained why
Brad's multiple federal actions, involving previously
adjudicated issues, violated the June 7, 2016 order
and “that financial sanctions [we]re warranted to
compel Brad ... to comply with” the prior orders. In
contemplating the sanctions and seeking compliance
with prior orders, the second judge recognized the New
York federal action was still pending, and plaintiffs
were still actively incurring costs to defend the matter.

On July 13, 2018, the second judge issued an amended
order concerning plaintiffs’ motion in aid of litigants’
rights “to include attorneys’ fees and costs related to”
defending Brad's May 22, 2018 attempt to remove
the Chancery Division action to the District Court of
New Jersey. The second judge meticulously recounted
Brad's violations from the time he ordered temporary
restraints against Brad on February 23, 2016, through
plaintiffs’ enforcement of litigants’ rights motion. He

reiterated that “while plaintiffs made a compelling
argument” in June 2016 regarding Brad's actions “to
frustrate the [c]ourt's orders, [he had] thought it ...
appropriate to reserve on the award of counsel fees.”
Notably, the second judge found Brad's “action[s]
would have permitted an award of the attorneys|’]
fees on June 7[ ], 2016” and highlighted Brad's
direct “theft of ... [Autoclear's] computer services,”
“interfere[nce] with the new management[ ‘s] control,”
and the multiple federal lawsuits Brad filed. After
reviewing the reasonableness of the fees claimed and
proofs submitted regarding Brad's “shocking conduct,”
he discounted certain fees and costs that had no clear
nexus with Brad's violations.

Based on Brad's contumacious and willful disregard
of the second judge's orders and the established
necessity to order coercive sanctions, we discern no
error in the award of approximately $504,000 in
attorneys’ fees and costs. We recognize such a high
award is atypical to effectuate compliance. The record,
however, substantiates that Brad violated the orders
and “continually” threatened Autoclear's ability to
function after the second judge reserved on an award of
attorneys’ fees and costs to plaintiffs. The second judge
was familiar with the parties’ interests in Autoclear
from presiding over the parties’ matter for years;
therefore, we discern no error in the second judge's
lack of specific ability to pay findings. We note that
Brad did not specifically raise an inability to pay
before the second judge. Because Brad's actions placed
Autoclear's “very survival ... at stake,” the second
judge's award imposing attorneys’ fees and costs was
appropriate relief.

*22 To the extent that we have not addressed the
parties’ remaining contentions, it is because they lack
sufficient merit to be discussed in a written opinion. R.
2:11-3(e)(1)(E).

Affirmed.

All Citations

Not Reported in Atl. Rptr., 2025 WL 1021308
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Synopsis

Background: Trustee and her daughter, to whom
trustee assigned part of trust's interest in limited
liability company (LLC), brought action individually
and derivatively on behalf of LLC against managing
members of LLC and another daughter of trustee,
to whom trustee also assigned interest in LLC, to
recover damages for breach of fiduciary duty and for
declaratory relief. The Supreme Court, Nassau County,
Jerome C. Murphy, J., denied plaintiffs' motion for

summary judgment and granted defendants' cross-
motion for summary judgment.

[Holding:] The Supreme Court, Appellate Division,
held that trustee and her daughter failed to obtain
consent of LLC's other members to be admitted
as members of LLC when they acquired their
membership interest, and thus, trustee and her daughter
lacked standing to pursue derivative causes of action
on behalf of LLC to recover damages.

Affirmed.

Procedural Posture(s): On Appeal; Motion for
Summary Judgment.

WESTLAW

West Headnotes (2)

1]

2]

Corporations and Business

Organizations é= Derivative actions;

suing or defending on behalf of

compan

Members of a limited liability company
(LLC) may bring derivative suits on the
LLC's behalf.

Corporations and Business

Organizations é&= Who are members,

owners, and shareholders; admission

and eligibility

Corporations and Business

Organizations &= Derivative actions;

suing or defending on behalf of

compan

Trustee and her daughter, to whom trustee
assigned part of trust's interest in limited
liability company (LLC), failed to obtain
consent of LLC's other members to be
admitted as members of LLC when they
acquired their membership interest, and
thus, trustee and her daughter lacked
standing to pursue derivative causes of
action on behalf of LLC to recover
damages for breach of fiduciary duty
and declaratory relief against managing
of LLC; LLC's operating
agreement provided that new members

members

could only be admitted with consent
of LLC's other members, assignment
provided that membership transfer was
subject to acceptance of assignment
and assumption by LLC, and managing
members submitted evidence that there
had not been any prior consent allowing
for transfer of any membership interest.
N.Y. Limited Liability Company Law §§

602(b)(2), 603(a).

More cases on this issue
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**390 DECISION & ORDER

*902 In an action, inter alia, to recover damages for
breach of fiduciary duty, the plaintiffs appeal from
an amended order of the Supreme Court, Nassau
County (Jerome C. Murphy, J.), dated April 30, 2021.
The amended order denied the plaintiffs’ motion for
summary judgment on the complaint and granted the
cross-motion of the defendants Rita Nestampower,
Martha Gendel, and Jules Mark Klein for summary
judgment dismissing the first, second, and fourth
causes of action.

ORDERED that the amended order is affirmed, with
costs.

The defendant Rita Nestampower, the defendant
Martha Gendel,
(hereinafter the *903 decedent) were members of
KGN Associates, LLC (hereinafter the LLC). In
October 2004, the decedent assigned her interest in the
LLC “to the extent of thirty three and one third Percent
(33 1/3%) of the Net Profits in the [LLC] as defined
by the [LLC]” to a living trust in her name (hereinafter
the trust), of which she was the trustee. In June 2010,
the decedent died, and the plaintiff Linda Robin Kober,
the decedent's daughter, became the trustee of the

and their sister Bernice Klein

trust. In February 2011, Kober executed an assignment
on behalf of the trust (hereinafter the assignment),
intending to assign the trust's interest in the LLC to
herself and the decedent's other children, the plaintiff
Bettina Iris Rabinowitz and the defendant Jules Mark
Klein (hereinafter Klein), each as an 11.11% member.

In February 2018, Kober and Rabinowitz (hereinafter
together the plaintiffs), individually and derivatively

WESTLAW

on behalf of the LLC, commenced this action
against, among others, Nestampower and Gendel,
the managing members of the LLC, and Klein,
inter alia, to recover damages for breach of
fiduciary duty and for declaratory relief. The
plaintiffs thereafter moved for summary judgment
on the complaint. Nestampower, Gendel, and Klein
(hereinafter collectively the defendants) cross-moved
*%*391 for summary judgment dismissing the first,
second, and fourth causes of action on the ground,
among others, that the plaintiffs lacked standing to
assert derivative causes of action on behalf of the LLC.
In an amended order dated April 30,2021, the Supreme
Court denied the plaintiffs’ motion and granted the
defendants’ cross-motion. The plaintiffs appeal.

1] “ ‘[M]embers of a limited liability company
(LLC) may bring derivative suits on the LLC's behalf’
” (Harounian v. Harounian, 198 A.D.3d 734, 736,

156 N.Y.S.3d 221, quoting F]Tzolis v. Wolff, 10
N.Y.3d 100, 102, 855 N.Y.S.2d 6, 884 N.E.2d 1005;
see Kaminski v. Sirera, 169 A.D.3d 785, 786, 94
N.Y.S.3d 301; Jacobs v. Westchester Indus. Complex,
LLC, 156 A.D.3d 608, 610, 67 N.Y.S.3d 33). “A
membership interest in a limited liability company

is assignable in whole or in part” (Behrend v. New
Windsor Group, LLC, 180 A.D.3d 636, 639, 118
N.Y.S.3d 709; see Limited Liability Company Law §
603[a][1]). However, the assignment of a membership
interest “does not ... entitle the assignee to participate

in the management and affairs of the limited liability
company or to become or to exercise any rights or
powers of a member” (Limited Liability Company
Law § 603[a][2]; see Behrend v. New Windsor Group,
LLC, 180 A.D.3d at 639, 118 N.Y.S.3d 709). Rather,
“the only effect of an assignment of a membership

interest is to entitle the assignee to receive, to the extent
assigned, the distributions and allocations of profits
and losses to which the *904 assignor would be
entitled” (Limited Liability Company Law § 603[a][3];
see Behrend v. New Windsor Group, LLC, 180 A.D.3d
at 639, 118 N.Y.S.3d 709). “A person can become a
member of a limited liability company by assignment,

but only where the operating agreement grants the
assignor such power, and, then, where the conditions
of such authority have been complied with” (Behrend
v. New Windsor Group, LLC, 180 A.D.3d at 639, 118
N.Y.S.3d 709; see Limited Liability Company Law §

602[b][2]).
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[2] Here, the LLC's operating agreement allows for
the transfer of a membership interest, but provides
that new members may only be admitted with the
consent of the LLC's other members. The assignment
further provides that the transfer of the membership
was “[s]ubject to the acceptance of this assignment
and assumption by the LLC.” In support of their
cross-motion, the defendants established their prima
facie entitlement to judgment as a matter of law
dismissing the first, second, and fourth causes of
action by submitting evidence that there had not been
any prior consent allowing for the transfer of any
membership interest to the plaintiffs (see Behrend v.
New Windsor Group, LLC, 180 A.D.3d at 640, 118
N.Y.S.3d 709; Kaminski v. Sirera, 169 A.D.3d at 786,
94 N.Y.S.3d 301). In opposition, the plaintiffs failed
to raise a triable issue of fact, as they do not dispute
that they failed to obtain the consent of the LLC's
other members to be admitted as members of the LLC

when they acquired their membership interest (see
Kaminski v. Sirera, 169 A.D.3d at 786, 94 N.Y.S.3d
301). Therefore, the plaintiffs, as nonmembers who
had not been admitted as members of the LLC, lacked
standing to pursue derivative causes of action on behalf

of the LLC (see F]Tzolis v. Wolff. 10 N.Y.3d at

102, 855 N.Y.S.2d 6, 884 N.E.2d 1005; Harounian
v. Harounian, 198 A.D.3d at 736, 156 N.Y.S.3d 221;
Kaminski v. Sirera, 169 A.D.3d at 786, 94 N.Y.S.3d
301). For the same reasons, the plaintiffs failed to

demonstrate their prima facie entitlement to judgment
as a matter of law on the complaint (see Behrend v. New
Windsor Group, LLC, 180 A.D.3d at 640, 118 N.Y.S.3d
709).

*%392 Accordingly, the Supreme Court properly
denied the plaintiffs’ motion for summary judgment
on the complaint and properly granted the defendants’
cross-motion for summary judgment dismissing the
first, second, and fourth causes of action (see id.).

In light of our determination, we need not reach the
plaintiffs’ remaining contentions.

BRATHWAITE NELSON, J.P., CHRISTOPHER,
WAN and GOLIA, JJ., concur.

All Citations

243 A.D.3d 902,247 N.Y.S.3d 389, 2025 N.Y. Slip Op.
06609
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Supreme Court of North Carolina.

JAMES H.Q. DAVIS TRUST
and William R.Q. Davis Trust
v.

JHD PROPERTIES, LLC,
Berry Hill Properties, LLC,
and Charles B.Q. Davis Trust

No. 32PA24
|
Filed January 31, 2025

Synopsis

Background: Two trusts, one of which was
established on behalf of brother who was manager
of two limited liability companies (LLCs) created by
his father as settlor and one of which was established
on behalf of brother with no management interest
in LLCs, brought action against LLCs, which were
jointly owned by four brothers' respective trusts,
seeking their judicial dissolution on basis that it had
allegedly become impracticable to conduct LLCs'
business due to disagreement between manager and
co-manager, who was another brother. Co-manager's
trust, created by same settlor and with same equity
interest in LLCs, intervened as nominal defendant and
moved to dismiss. Motion was denied. Plaintiffs and
intervenor filed cross-motions for summary judgment.
The Superior Court, Wake County, Louis A. Bledsoe
III, Chief Business Court Judge, 2023 WL 7922656,
2023 WL 8126018, granted plaintiffs' motion and
denied intervenor's motion. Intervenor's petition for

writ of certiorari and petition for writ of supersedeas
were allowed.

Holdings: The Supreme Court, Barringer, J., held that:

13

[1] as a matter of apparent first impression, “not
practicable,” within meaning of statute governing

judicial dissolution of LLCs, means unfeasible;

[2] LLCs' purpose under operating agreements was to
use LLCs' real property as active business; and

WESTLAW

[3] managers' deadlock made it impracticable to
operate LLCs in accordance with their stated purpose.

Affirmed.

Procedural Posture(s): Petition for Writ of Certiorari;

Motion for Summary Judgment.

West Headnotes (16)

1]

2]

3]

[4]

Appeal and Error &= De novo review

On appeal, an order allowing summary
judgment is reviewed de novo.

1 Case that cites this headnote

Summary Judgment &= What
constitutes "genuine" issue or dispute

A “genuine issue,” for purposes of
summary judgment, is an issue that is
supported by substantial evidence. N.C.

R. Civ. P. 56(¢).

2 Cases that cite this headnote

Summary Judgment &= What
Constitutes "Material" Fact

An issue is material, for purposes of
summary judgment, if the facts alleged
would constitute a legal defense, or would
affect the result of the action, or if its
resolution would prevent the party against
whom it is resolved from prevailing in the
action. N.C. R. Civ. P. 56(c).

6 Cases that cite this headnote

Summary Judgment &= Burden of
Proof

The party seeking summary judgment
bears the initial burden of demonstrating
the absence of a genuine issue of material
fact. N.C. R. Civ. P. 56.

5 Cases that cite this headnote
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[5]

[6]

(7]

8]

191

Summary Judgment &= Shifting
burden

Summary Judgment ¢ Prima facie
showing

Once the party seeking
judgment makes the required showing of

summary

the absence of a genuine issue of material
fact, the burden shifts to the nonmoving
party to produce a forecast of evidence
demonstrating specific facts, as opposed
to allegations, showing that he can at least
establish a prima facie case at trial. N.C.
R. Civ. P. 56.

5 Cases that cite this headnote

Summary Judgment ¢ Favoring
nonmovant; disfavoring movant

When considering a motion for summary
judgment, evidence must be viewed in
the light most favorable to the nonmoving
party. N.C. R. Civ. P. 56.

1 Case that cites this headnote

Corporations and Business

Organizations é= Dissolution and
Forfeiture

The ultimate decision to judicially
dissolve a limited liability company
(LLC) is discretionary. N.C. Gen. Stat.

Ann. § 57D-6-02.

Appeal and Error é&= Corporations

and other organizations

The Supreme Court reviews a lower
court's judicial dissolution of a limited
liability company (LLC) for an abuse
of discretion. N.C. Gen. Stat. Ann. §
57D-6-02.

Appeal and Error é= Corporations
and other organizations
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[10]

[11]

[12]

A lower court's decision to dissolve a
limited liability company (LLC) will not
be overturned for an abuse of discretion
in the absence of a showing that its ruling
was manifestly unsupported by reason
and could not have been the result of a
reasoned decision. N.C. Gen. Stat. Ann. §
57D-6-02.

Corporations and Business

Organizations & Grounds

Under the statute setting forth grounds for
judicial dissolution of a limited liability
company (LLC), including the ground
that “it is not practicable to conduct
the LLC's business in conformance
with the operating agreement,” the
term “practicable” is synonymous with
“feasible” and does not mean simply
“possible,” as something may be possible
but not feasible without extra time or
resources in a certain circumstance. N.C.
Gen. Stat. Ann. § 57D-6-02(2)(i).

Corporations and Business
Organizations = Grounds

“Not practicable,” within the meaning
of the statute setting forth grounds for
judicial dissolution of a limited liability
company (LLC), including the ground
that “it is not practicable to conduct
the LLC's business in conformance
with the operating agreement,” means
“unfeasible,” not “impossible.” N.C. Gen.
Stat. Ann. § 57D-6-02(2)(i).

Corporations and Business

Organizations & Grounds

In determining whether it is not
practicable to conduct a limited
liability (LLC) business
in conformance with the operating

company's

agreement, as a ground for judicial
dissolution, a court may consider: (1)
whether the management of the LLC
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[13]

[14]

is unable or unwilling to work together
to reasonably engage in or promote the
purpose for which the LLC was formed,
(2) whether there is deadlock between
the managers; (3) whether the operating
agreement provides a means of navigating
around such deadlock; (4) whether, due
to the LLC's financial position, there is
still a business to operate; (5) whether
continuing the LLC is financially feasible;
and (6) whether a member or manager has
engaged in misconduct. N.C. Gen. Stat.
Ann. § 57D-6-02(2)(i).

Corporations and Business

Organizations &= Grounds

In analyzing whether it is not practicable
to conduct a limited liability company's
(LLC) business in conformance with
its operating agreement, as a ground
for judicial dissolution, a court is not
constrained by any one factor in the
analysis and does not need to find that all
of the factors apply; instead, it weighs the
factors to determine if judicial dissolution
is an appropriate remedy. N.C. Gen. Stat.
Ann. § 57D-6-02(2)(i).

Corporations and Business

Organizations &= Grounds

Two limited liability companies' (LLCs)
stated purpose in operating agreements,
namely “to engage in the purchase,
development, rental, ownership and sale
of real property and in any other lawful
business,” contemplated that LLCs' real
property would be used as active business,
and thus, in order to support their petition
for judicial dissolution on ground that
managers' deadlock made it impracticable
to operate LLCs in accordance with
operating agreements, two members were
required to show that LLCs were
prevented from considering when to
develop, rent, or sell property; reference to
owning, developing, renting, and selling

WESTLAW

[15]

[16]

reflected that father established LLCs and
their four members, which were trusts, as
estate planning vehicles to pass wealth to
four sons through use of land. N.C. Gen.
Stat. Ann. § 57D-6-02(2)(i).

More cases on this issue

Corporations and Business

Organizations &= Grounds

Deadlock between limited liability
companies' (LLCs) two managers made
LLCs

in accordance with their operating

it impracticable to operate
agreements' stated purpose, namely “to
engage in the purchase, development,
rental, ownership and sale of real
property,”
petition for judicial dissolution of LLCs;

supporting two members'

operating agreements required both
managers to agree on action, managers
refused to negotiate with each other
on selling LLCs' real properties to one
manager or to third parties, deadlock
prevented operational actions such as
getting property appraised, managers
had made no progress toward any
form of active use of property for
years, mediation was unsuccessful, and
operating agreements provided no way to
break deadlock, but rather, contemplated

judicial dissolution. N.C. Gen. Stat. Ann.
§ 57D-6-02(2)(i).

More cases on this issue

Corporations and Business

Organizations &= Grounds

Any forestry business on limited
liability companies' (LLCs’) property
did not preclude finding that deadlock
between LLCs' two managers made
LLCs

in accordance with their operating

it impracticable to operate
agreements' stated purpose, namely “to
engage in the purchase, development,
rental, ownership and sale of real property
and in any other lawful business,” and
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thus, did not preclude finding that judicial
dissolution of LLCs was warranted,
deadlock prevented managers from taking
any productive steps to develop or sell
property, which prevented any kind of
business, and “forestry business” merely
provided more favorable property tax
treatment rather than satisfying LLCs'
purpose, as recent forestry activities were
minimal and managers had put little effort
into maintaining forestry status. N.C. Gen.
Stat. Ann. § 57D-6-02(2)(i).

More cases on this issue

*%654 Appeal pursuant to F]N.C.G.S. § 7A-27(a)
from an order and opinion on cross-motions for

summary judgment entered on 14 November 2023,
and an amended order and opinion on cross-motions
for summary judgment entered on 16 November 2023,
by Louis A. Bledsoe III, Chief Business Court Judge,
in Superior Court, Wake County, after the case was

designated a mandatory complex business case by the

Chief Justice pursuant to F]N.C.G.S. § 7A-45.4(a).
On 12 April 2024, the Supreme Court allowed
intervenor Charles B.Q. Davis Trust's petition for writ

of certiorari and petition for writ of supersedeas. Heard
in the Supreme Court on 29 October 2024,
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Opinion
BARRINGER, Justice.

*20 **655 In this matter, this Court considers
whether judicial dissolution under N.C.G.S. §
57D-6-02(2)(i) is an appropriate remedy when the only
two managers of two LLCs are at an impasse such that
the managers are not able to make decisions regarding
the management of the LLCs. Upon careful review, we
hold that judicial dissolution is an appropriate remedy
in this case as it is “not practicable” for the managers
to operate the LLCs in conformance with the operating
agreements. Therefore, we conclude that the Business
Court did not err in its grant of summary judgment
for plaintiffs, and we affirm the amended order and
opinion on cross-motions for summary judgment.

I. Factual Background

This dispute arises from disagreements between two
brothers who manage two LLCs established by their
father, Dr. James H. Davis (Dr. Davis). In 2001 and
2002, Dr. Davis established JHD Properties, LLC
(JHD) and Berry Hill Properties, LLC (Berry Hill;
together with JHD, the LLCs) as part of his estate
plan. Additionally, Dr. Davis established four trusts,
one for each of his sons, James H.Q. Davis (Jim),
William R.Q. Davis (Tad), Jonathon O.Q. Davis (Jon),
and Charles B.Q. Davis (Charles). Each of the trusts
holds a 25% equity interest in the LLCs. Charles and
Jim are the managers of the LLCs. Tad and Jon have no
management authority. The LLCs own approximately
sixty-eight acres of undeveloped land, comprising four
adjacent tracts of land in Wake County, North Carolina
(the Property).

Under the nearly identical operating agreements of
the LLCs (the Operating Agreements), neither LLC
may take binding action without a majority of the
managers coming to an agreement. Since Charles and
Jim are the only managers of the LLCs, the Operating
Agreements effectively require unanimous agreement
of the two managers. According to the Operating
Agreements, “[t]he purpose and business of the [LLCs]

*21 shall be to engage in the purchase, development,
rental, ownership and sale of real property and in any
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other lawful business for which the limited liability
companies may be organized under the Act.”

Since the formation of the LLCs, Charles and Jim
have cooperated on tasks necessary for maintaining
the LLCs, such as making tax payments, preparing
Secretary of State filings, financing the LLCs, and
selecting and managing the LLCs’ accountant. Part of
the Property is dedicated to timber, allowing the LLCs
to take advantage of some tax benefits available to
timber farms. However, the last—and only—timber
sale made by the LLCs was in 2004, before Dr. Davis’
death.

Only one of the LLCs, Berry Hill, was subject to a
forestry management plan. That plan expired in March
2022. Deposition testimony from Charles and Jim
indicates their willingness to hire a forestry manager
and continue harvesting timber from the Property.
However, there is no evidence in the record that either
Jim or Charles has pursued an agreement with the other
to make that happen. Nor is there evidence of any plan
for the LLCs to engage in timbering in the future.

Disagreement between Charles and Jim regarding the
use or disposition of the Property has persisted since
2018 or 2019. From 2018 to 2020, Jim and Charles
contemplated using the Property for an agritourism
business but could not come to a satisfactory **656
agreement. Subsequently, Jim, Tad, and Jon wished to
sell the Property. Charles, however, has consistently
opposed the sale of the Property to any outside parties.
Charles believed that he had no obligation to consider
or approve a sale of the Property, urging the LLCs
to “stay the course with their existing businesses,
consider new or additional types of business activities,
or that the LLCs should negotiate a deal” for him to
purchase the Property.

Jim and Charles continued discussing potential options
for the future disposition of the Property but were
unable to reach any form of agreement over the
next two years. By 2020, Jim continued to insist
upon selling the Property, while Charles remained
committed to his own plan. In April 2020, Charles
suggested to Jim that they create a plan to develop the
Property. For two months, Jim and Charles discussed
proposals, but they never reached agreement. Despite
Jim's and Charles’ willingness to discuss options, the

AMECT A VAT
YWwWED | I HAYY

managers were unable to agree upon even a first step
toward development, because Charles insisted upon
completing a due diligence investigation first. Jim, on
the other hand, wanted to engage with third parties
directly before conducting any due diligence.

In October 2021, Jim and Tad wrote to Charles
to discuss either selling the Property to Charles or
authorizing Jim to sell the Property. In *22 response,
Charles sent a nonbinding term sheet to Jim in April
2022. Jim did not engage with the term sheet in any
way and instead forwarded a letter of intent from a real
estate developer to Charles in May 2022.

Jim sought Charles’ permission to negotiate with the
developer, but Charles only responded with a revised
term sheet. Charles did not authorize Jim to negotiate
with the developer. As a result, the letter of intent
expired on 30 June 2022. Jim did not accept Charles’
revised term sheet. Instead, Jim sought agreement
from Charles to negotiate with the developer again.
Charles did not agree. As a result of this inability—
for several years—to reach a decision regarding the
proper disposition of the Property, there has been no
development or active use of the Property.

I1. Procedural History

On 12 July 2022, plaintiffs James H.G. Davis Trust
(the Jim Trust) and William R.Q. Davis Trust (the
Tad Trust; together with the Jim Trust, plaintiffs) filed
this action against the LLCs, seeking their judicial
dissolution under N.C.G.S. § 57D-6-02(2)(i). Plaintiffs
contend that it has become “impracticable” to conduct

the business of the LLCs due to disagreement between
Charles and Jim regarding the disposition and use of
the Property and that the LLCs should therefore be
judicially dissolved.

On 18 August 2022, the Charles B.Q. Davis Trust
(the Charles Trust) filed with the Business Court an
unopposed amended motion to intervene as a nominal
defendant in this action. The Business Court granted
the motion. On 18 October 2022, the Charles Trust
filed a motion to dismiss, which the Business Court
denied in an order and opinion entered on 9 December
2022.
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Plaintiffs and the Charles Trust filed cross-motions
for summary judgment on 17 July 2023. Following
a hearing on the motions, the Business Court issued
an amended order and opinion on cross-motions for
summary judgment on 16 November 2023, granting

plaintiffs’ motion for summary judgment. 'In granting
plaintiffs’ motion, the Business Court concluded that
the managers of the LLCs were unable to agree

on the use or disposition of the Property and [were
unable] to reach agreement for at least three years,
[that] there [was] no mechanism in the Operating
*23 Agreements to break the deadlock, [that] the
LLCs [had] not conducted any economically useful
activity since 2004, and [that] there [was] no way for
the LLCs to conduct any business, realize any profit,
or dispose of any assets so long as the unbreakable
deadlock persist[ed].
*%*657 Based on these findings, the Business Court
concluded that it was not practicable to conduct the
LLCs’ business in conformance with the Operating
Agreements, and therefore, judicial dissolution was
appropriate.

- The Business Court entered an order and opinion
on cross-motions for summary judgment on 14
November 2023. Plaintiffs filed a motion for
relief due to a clerical error in that order and
opinion. The 16 November 2023 order and
opinion was entered to correct the clerical error,
but it substantively tracks the 14 November order
and opinion.

II1. Standard of Review

1 [2] [3] “Onappeal, an order allowing summary

judgment is reviewed de novo.” FHowerton v. Arai
Helmet, Ltd., 358 N.C. 440, 470, 597 S.E.2d 674
(2004). Summary judgment is appropriate “if the

pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that any party is entitled to a judgment as a
matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (2023).
A genuine issue is an issue that is “supported by

substantial evidence,” F]DeWitt v. Eveready Battery
Co., 355 N.C. 672, 681, 565 S.E.2d 140 (2002),
and “[a]n issue is material if the facts alleged would
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constitute a legal defense, or would affect the result
of the action, or if its resolution would prevent the

party against whom it is resolved from prevailing
in the action,” I"id. (alteration in original) (quoting

F]Koontz v. City of Winston-Salem, 280 N.C. 513,
518, 186 S.E.2d 897 (1972)).

[4] [5] “The party seeking summary judgment bears
the initial burden of demonstrating the absence of a
genuine issue of material fact.” Liberty Mut. Ins. Co.
v. Pennington, 356 N.C. 571, 579, 573 S.E.2d 118
(2002). “Once the party seeking summary judgment
makes the required showing, the burden shifts to the

nonmoving party to produce a forecast of evidence
demonstrating specific facts, as opposed to allegations,
showing that he can at least establish a prima facie

case at trial.” F]Gaunt v. Pittaway, 139 N.C. App. 778,
78485, 534 S.E.2d 660 (2000).

[6] The responding party may not “rest upon the
mere allegations or denials” in the pleadings, and its
response “must set forth specific facts showing that
there is a genuine issue for trial.” N.C.G.S. § 1A-1,
Rule 56(e). When considering a motion for summary
judgment, evidence must be viewed in the light most

favorable to the nonmoving party. Pennington, 356
N.C. at 579, 573 S.E.2d 118.

[71 I8] 9] The ultimate decision to judicially

dissolve an LLC is discretionary. F]Chisum V.
Campagna, 376 N.C. 680, 699, 855 S.E.2d 173
(2021). Thus, this Court reviews *24 a lower court's
dissolution of an LLC under N.C.G.S. § 57D-6-02 for

an abuse of discretion. F]@ A lower court's decision
to dissolve an LLC will not be overturned for an abuse
of discretion “in the absence of a showing that its ruling
was manifestly unsupported by reason and could not

have been the result of a reasoned decision.” F]@
(extraneities omitted).

IV. Analysis

This Court considers whether the Business Court erred
in granting summary judgment to plaintiffs when it
determined that the undisputed evidence showed that
it is not practicable for the LLCs to conduct business
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in conformance with the Operating Agreements and
therefore, that judicial dissolution is appropriate. For
the reasons stated below, we hold that the Business
Court did not err.

Under the North Carolina Limited Liability Company
Act (the Act), judicial dissolution of a limited liability
company is appropriate when “it is established that
(1) it is not practicable to conduct the LLC's business
in conformance with the operating agreement and
[Chapter 57D] or (ii) liquidation of the LLC is
necessary to protect the rights and interests of the
member.” N.C.G.S. § 57D-6-02(2) (2023).

This Court has considered whether dissolution of
an LLC was appropriate under the “not practicable”

standard. See F]Chisum, 376 N.C. 680, 855 S.E.2d

173. In F]Chisum, this Court affirmed the Business
Court's dissolution of two LLCs based on the following
findings of fact:

a. The [defendants] and [the plaintiff had] no direct
contact or communications with one another
from approximately October of 2010, when [the
plaintiff] walked out of the [members meeting of
a third LLC], and the filing of [the] lawsuit in July
2016.

b. The [defendants] treated [the plaintiff] as if his
membership interests in [the LLCs] had been
extinguished beginning in July 2012, but never
communicated **658 to [the plaintiff] that they
considered his memberships terminated. [One
of the defendants] admitted [that the plaintiff]
did not fail to meet a capital call or take any
specific action which would have terminated [the
plaintiff's] membership in [one of the LLCs].

c. The [defendants] filed documents with the
Secretary of State of North Carolina representing
*25 that [one of the LLCs] was dissolved
without notifying [the plaintiff], seeking his
consent, or making any distribution to [the
plaintift].

d. The [defendants] ceased providing [the plaintiff]
with required report and financial information
regarding [the LLCs].

WESTLAW

e. [The plaintiff's] wife ... testified that she attempted
to visit the [defendants’] offices sometime in
20122013 to get information regarding the
LLCs, but that [one of the defendants] ordered her
to leave the premises in a threatening manner.

F:Ild. at 714, 855 S.E.2d 173.

In F]Chisum, the Business Court also noted its
observation of the “level of acrimony and distrust
between the [defendants] and [the plaintiff was]

extraordinary.” F]Id.at 714-15, 855 S.E.2d 173. The
Business Court was “convinced that these parties could

not ever again be associated with one another in a
jointly owned business, let alone conduct the business

of [the LLCs].” F][d, at 715, 855 S.E.2d 173. This
Court considered those findings of fact as “ample

support for a determination that it is not practicable to
conduct the LLCs’ business in conformance with the
operating agreement and [N.C.G.S. § 57D-6-02(2)]”
and that the Business Court “properly ordered the
judicial dissolution of the [LLCs] pursuant to clause

(i) of N.C.G.S. § 57D-6-02(2).” F]@ (extraneities
omitted).

Even with guidance from F]Chz'sum, the words “not
practicable” remain undefined by statute and by this
Court. We take the opportunity to do so now. In
its 9 December 2022 order and opinion on the
Charles Trust's motion to dismiss, the Business Court
considered the meaning of “not practicable.” We adopt
that reasoning here.

The
dictionary  definition

Business Court began with the standard
of which

Black's Law Dictionary defines as “reasonably

“practicable,”
capable of being accomplished; feasible in a
particular situation.” See Practicable, Black's Law
Dictionary (12th ed. 2024) (emphases added). The
Business Court noted that Merriam-Webster and
Dictionary.com provide similar definitions as well,
defining practicable to mean “capable of being
done” or “feasible.” See Practicable, Merriam-
Webster Online Dictionary, https://www.merriam-
webster.com/dictionary/practicable (last visited Jan.
10, 2025) (defining “practicable” as “[c]apable
of being put into

practice or of being
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done or accomplished: Feasible”); Practicable,
Dictionary.com, https://www.dictionary.com/browse/
practicable (last visited Jan. 10, *26 2025) (defining
“practicable” as “capable of being done, effected, or
put into practice, with the available means; feasible™);
see also Practicable, Merriam-Webster's Collegiate
Dictionary (11th ed. 2003) (defining “practicable” as
“capable of being put into practice or of being done or

accomplished: feasible”).

[10] [11] We agree with the Business Court

that, based upon these definitions, “practicable” is
synonymous with “feasible” and does not mean
simply “possible.” Something may be possible but
not feasible without extra time or resources in

.

a certain circumstance. By that same logic, “not
practicable” is synonymous with “unfeasible” and does
not mean “impossible.” Accordingly, we hold that “not
practicable,” as used in N.C.G.S. § 57D-6-02(2)(i),

means unfeasible.

Courts from other jurisdictions also agree with this
interpretation of “not practicable.” See, e.g., Gagne
v. Gagne, 338 P.3d 1152, 1160 (Colo. App. 2014)

113

(concluding that Colorado's “not practicable” standard
for judicial dissolution required that the LLC be
“unable to pursue the purposes for which the company
was formed in a reasonable, sensible, and feasible
manner”); see also Unbridled Holdings, LLC v. Carter,
607 S.W.3d 188, 197 (Ky. Ct. App. 2020) (noting
that if the Kentucky legislature had desired a higher

standard for **659 Kentucky's dissolution statute,

“it would have used the term ‘impossible’ instead

L]

of ‘not reasonably practicable and noting that

“almost all the outside authorities” permit dissolution

under an impracticability standard (quoting F]Conn.
Nat'l Bank v. Germain, 503 U.S. 249, 253-54, 112

S.Ct. 1146, 117 L.Ed.2d 391 (1992))); F:IPC Tower
Ctr, Inc. v. Tower Ctr. Dev. Assocs. Ltd. P'ship,
Civ. A. No. 10788, 1989 WL 63901, at *6 (Del.
Ch. June 8, 1989) (unpublished) (concluding that
Delaware's “not reasonably practicable” standard is
“one of reasonable practicability, not impossibility™).
Additionally, the Business Court noted that while
most states” LLC dissolution statutes provide for

dissolution when it is “not reasonably practicable”

EE)

instead of “not practicable,” this is a distinction

WESTLAW

without a difference because the word “practicable”
itself connotes reasonableness.

Based on this analysis, the question before this Court
is whether the undisputed evidence demonstrates that
it is “unfeasible” “to conduct the LLC[s’] business
in conformance with the operating agreement[s] and
[Chapter 57D].” See N.C.G.S. § 57D-6-02(2)(1).

Although F]Chisum offers limited guidance for
factually analogous cases, the case before us is
distinguishable. Therefore, we take this opportunity to
further develop our caselaw as it applies to this case.
Therefore, we look to other jurisdictions as instructive
in determining *27 what factors to consider here.
We first look to the Delaware Court of Chancery
on this subject, as their limited liability company
dissolution statute allows for dissolution “whenever
it is not reasonably practicable to carry on the
business in conformity with a limited liability company
agreement.” Del. Code Ann. tit. 6, § 18-802 (2019).

The Delaware Court of Chancery found judicial
dissolution was appropriate when two 50% members
were at an impasse and the operating agreement
contained no equitable deadlock-breaking mechanism.

F]Halev v. Talcott, 864 A.2d 86, 88-89 (Del.

Ch. 2004). In F]Haley, the Delaware Court of
Chancery explained that “the presence of a reasonable
exit mechanism bears on the propriety of ordering

dissolution.” Fjld. at 96. The Court of Chancery went
on to say:

When the [operating] agreement itself provides a
fair opportunity for the dissenting member who
disfavors the inertial status quo to exit and receive
the fair market value of her interest, it is at
least arguable that the limited liability company
may still proceed to operate practicably under
its contractual charter because the charter itself
provides an equitable way to break the impasse.

M

The Delaware Court of Chancery, in an unpublished
opinion with facts similar to the case before us, ordered
dissolution of an LLC where: “(1) the members’
vote [was] deadlocked at the Board level; (2) the
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operating agreement [gave] no means of navigating
around the deadlock; and (3) due to the financial
condition of the company, there [was] effectively no
business to operate.” Inre: GR BURGR, LLC, C.A. No.
12825-VCS, 2017 WL 3669511, at *5 (Del. Ch. Aug.
25, 2017) (unpublished). In yet another unpublished
opinion, the Delaware Court of Chancery concluded

that dissolution was appropriate when two managers
could not agree on large strategic and operational
decisions and the operating agreement provided no

equitable means of resolution. F]Vila v. BVWebTies
LLC, C.A. No. 4308-VCS, 2010 WL 3866098, at *7
(Del. Ch. Oct. 1, 2010) (unpublished).

Outside of Delaware, other states have also considered
what events would make it “not practicable” to operate
an LLC. For example, the Colorado Court of Appeals
considered several factors when determining whether
it was “reasonably practicable to carry on the business
of a limited liability company,” including:

*28 (1) whether the management of the entity is
unable or unwilling reasonably to permit or promote
the purposes for which the company was formed,
(2) whether a member or manager has engaged in
misconduct; (3) whether the members have clearly
reached an inability to work with one another to
pursue the company's goals; (4) whether there is
deadlock between the members; (5) whether the
operating agreement provides a means of navigating
around any such deadlock; (6) whether, due to the
company's financial position, **660 there is still a
business to operate; and (7) whether continuing the
company is financially feasible.

Gagne, 338 P.3d at 1160.

The court noted that “[n]Jo one of these factors is
necessarily dispositive” and that a court does not need
to “find that all of these factors have been established
in order to conclude that it is no longer reasonably
practicable for a business to continue operating.” /d. at
1161.

Finally, New York courts, under a “not reasonably
practicable” standard, have determined that dissolution
is appropriate when a party can show that “(1) the
management of the entity is unable or unwilling to
reasonably permit or promote the stated purpose of the
entity to be realized or achieved, or (2) continuing the

WESTLAW

entity is financially unfeasible.” F:Iln re 1545 Ocean
Ave., LLC, 72 A.D.3d 121, 131, 893 N.Y.S.2d 590
(N.Y. App. Div. 2010). The New York intermediate
appellate court ultimately concluded that the LLC's

operating agreement allowed each managing member
to operate unilaterally in furtherance of the LLC's

purpose. F:IM This was sufficient to conclude that no

deadlock was present. F]@L see also F]Mz'zmhi V.
Cohen, 104 A.D.3d 917, 920, 961 N.Y.S.2d 538 (N.Y.
App. Div. 2013) (affirming judicial dissolution of an
LLC, because it was not reasonably practicable for the

LLC to continue to operate, as continuing the LLC was
financially unfeasible).

Courts in other states have adopted similar factors.

In F]Venture Sales, LLC v. Perkins, the Mississippi
Supreme Court affirmed the judicial dissolution of

a financially solvent LLC. F:|86 So. 3d 910, 917
(Miss. 2012). The LLC had existed for ten years,
with a purpose of developing and selling property.

F:Ild. at 916. However, the LLC did not have any
plans or the financial wherewithal for any development

in the near future. F:lld. at 915-16. Thus, the court
concluded, dissolution was appropriate, because it was
not reasonably practicable for the LLC to carry on in

conformity *29 with its operating agreement. F]@

at 917. In F]Kirksey v. Grohmann, the South Dakota
Supreme Court held that judicial dissolution of an
LLC was appropriate when no procedure existed in
the operating agreement to break existing deadlock.

F:|754 N.W.2d 825, 831 (S.D. 2008). Moreover, the
LLC was controlled by and favorable to only 50% of

the members. F:I@ Thus, the court concluded, it was
not reasonably practicable for the LLC to continue in

accord with its operating agreement. F]@

12]
instructive as we adopt factors and reasoning to
establish a clear precedent for what constitutes
“not practicable” or “unfeasible” under N.C.G.S. §
57D-6-02(2)(1). Accordingly, to determine whether
it is “not practicable” for the managers to continue
operating the LLCs, we may consider: (1) whether the
management of the company is unable or unwilling

[13] We find the aforementioned decisions
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to work together to reasonably engage in or promote
the purpose for which the company was formed; (2)

whether there is deadlock between the managers;; 3)
whether the operating agreement provides a means
of navigating around such deadlock; (4) whether,
due to the company's financial position, there is still
a business to operate; (5) whether continuing the
company is financially feasible; and (6) whether a
member or manager has engaged in misconduct. We
are not constrained by any one factor and do not need
to find that all of these factors apply to conclude
that it is “not practicable” to operate an LLC in
accordance with its operating agreement. Instead, we
weigh these factors to determine if judicial dissolution
is an appropriate remedy.

2 Or members within a member-managed LLC.

Applying these factors to this case, this Court agrees
with the Business Court and concludes that its decision
to dissolve the LLCs was “manifestly [ ]Jsupported
by reason” and was “the result of a reasoned

decision.” See F]Chisum, 376 N.C. at 699, 855 S.E.2d
173 (extraneity omitted). In this case, the evidence

demonstrates that it is “not practicable” to operate the

LLCs.?

*%661 [T]he core factual allegations of [p]laintiffs’
Complaint are undisputed and show that the
managers cannot agree on the use or disposition
of the Property and have not been able to reach
agreement for at least three years, there is no
mechanism in the Operating Agreements to break
the deadlock, the LLCs have *30 not conducted
any economically useful activity since 2004, and
there is no way for the LLCs to conduct any
business, realize any profit, or dispose of any assets
so long as the unbreakable deadlock persists.
James H.Q. Davis Tr. v. JHD Props., LLC, 2023 NCBC
78A, 2023 WL 7922656, at *6 (N.C. Super. Ct. Nov.

16, 2023).

3 We cite to the 16 November 2023 amended order
and opinion, in which there was a correction to a
clerical error in the 14 November 2023 order and
opinion but otherwise substantively tracks with
that order and opinion.

As discussed below, while the current operation of
the LLCs may be financially feasible, the inability to

WESTLAW

achieve the purpose of the LLCs, resulting in deadlock,
demonstrates that dissolution is appropriate here.

A. The LLCs’ Operating Agreements

[14] The Operating Agreements of the LLCs state
that the purpose of the LLCs is “to engage in the
purchase, development, rental, ownership and sale of
real property and in any other lawful business for
which limited liability companies may be organized
under the Act.” The Business Court determined that
this language, specifically the active language of
“development, rental, ... and sale,” indicates an intent
for the Property to be used or sold to maximize its
value.

This
determination that the purpose clause of the Operating

Court agrees with the Business Court's
Agreements shows that the Property was to be
used as an active real estate business in order to
maximize its value. First, these LLCs and trusts were
established as estate planning vehicles for a father to
pass wealth to his children. Specifically, the active
language in these Operating Agreements— ‘purchase,
development, rental, ownership and sale”—clearly
demonstrate that the estate plan was intended to be
used to provide monetary value to Dr. Davis’ sons
through an active real estate business.

The purpose of the LLCs could be achieved through
any one of these uses, whether developing the land,
renting the land to others, or selling the land. The
inclusion of the term “ownership” does not defeat
the idea that this purpose clause indicates active use,
because ownership of property is an essential part of
any real estate business.

For these LLCs to engage in active use of the Property,
there must at least be an opportunity for the LLCs
to develop, rent, sell, or otherwise make use of the
land. That purpose does not require the LLCs’ land to
ultimately be developed or sold. However, at the very
least, the LLCs must be able to engage in conversations
and negotiations to determine when it is appropriate to
develop, rent, or sell.

As the Business Court stated, the “question is not
whether the managers are capable of agreement but
whether managerial deadlock is *31 preventing the
conduct of the LLCs’ businesses.” Therefore, to hold
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that it is “not practicable” to operate the LLCs requires
evidence of an inability to engage in activities that
would allow the LLCs to conduct the LLCs’ business;
that is, to consider whether they should develop, rent,
or sell the land.

B. Managerial Deadlock

[15] Based on the Operating Agreements, both
Jim and Charles must agree for the LLCs to
take binding action. Furthermore, the Operating
Agreements provide no means of navigating around a
deadlock, which can occur anytime the two managers
disagree on the proper course of action for the LLCs.
Therefore, an inability to reach decisions regarding the
operation of the LLCs would evidence a managerial
deadlock.

The Charles Trust argues that the evidence displays
only one instance of disagreement between the
brothers, but the Business Court noted a long record
of disagreement and an inability to reach any decisions
regarding the disposition or use of the Property.
Charles claimed that he has “consistently maintained
that [he would] work with [his] brothers” who want
to enjoy the benefits of the Property, whether that is
through development or sale. However, his actions do
not reflect this willingness.

First, Jim and Charles began disagreeing over whether
**662 2018.
Additionally, Charles may have engaged in discussions

to sell the Property as early as

regarding the future of the Property, but he only
considered two real outcomes: either they do nothing,
or he buys the Property from the LLCs. A willingness
to only consider one deviation from the status quo
is insufficient to claim that the managers were not
deadlocked or that the business was able to properly
operate under the Operating Agreements.

Furthermore, Jim and Charles were unable to even
reach a consensus on what the first step should be
in considering a sale of the Property. Jim wanted
to engage directly with third-party developers, while
Charles wanted to conduct a thorough due diligence
investigation of the Property. Charles insisted upon
completing this due diligence investigation before
engaging with any outside party. Without Charles’
authorization, Jim was unable to even consider
negotiations with developers.

AMECT A VAT
YWwWED | I HAYY

By Charles’ own admission, he did not believe he

had any obligation to consider a sale of the Property.4
Charles evidenced this belief when he refused to
authorize Jim to negotiate with the developer who
submitted *32 the letter of intent. By withholding
authorization, Charles stonewalled Jim's ability to
engage with third-party developers.

4 Although it was not argued by the parties and

is not before this Court, this admission and the
actions of the managers raise a question regarding
the fiduciary duties of the managers. Subsection
57D-6-02(2)(ii) allows for dissolution when
“liquidation of the LLC is necessary to protect the
rights and interests of the member[s].” N.C.G.S.
§ 57D-6-02(2)(ii). Three of the four brothers
favor selling the Property, which means that a
majority of the members are interested in selling.
Also, as previously discussed, the purpose of
the trusts is to actively engage in a real estate
business. The interests of the members of an
LLC may be an important consideration in the
question of dissolution, but it is not determinative
here, since the parties did not argue such under
N.C.G.S. § 57D-6-02(2)(ii).

Moreover, Jim's actions indicate that he did not want to
engage in a sale of the Property to Charles, evidenced
by the fact that Jim completely failed to respond
to Charles’ term sheet. Jim also stated that he did
not trust Charles to actually purchase his and his
brothers’ interests in the Property. Jim and Charles
have both demonstrated an unwillingness to negotiate
with the other or even to reasonably consider the
offers presented by the other. Jim indicated that he
would be willing to consider discussions with Charles
regarding an offer to sell the Property to Charles, but
that Charles never submitted a binding offer to buy the
Property. Finally, mediation between Charles and Jim
was unsuccessful and did not break the impasse.

Based on this evidence, the managerial deadlock
is preventing the productive conduct of the LLCs’
business. Therefore, we affirm the Business Court's
decision that it is “not practicable” for the managers
to operate the LLCs in accordance with the Operating

Agreements. Similar to the parties in F]Haley, Jim
and Charles are deadlocked, as they are unable to
act without the consent of the other. Consequently,
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they have been unable to make strategic decisions,
such as whether to develop or sell the Property, or
take operational action, such as getting the Property
appraised or hiring a forestry manager, despite having

expressed a willingness to do so. See F]Haley, 864
A.2d at 88-89.

While this Court cannot say that it is impossible that the
managers could ever operate the LLCs in accordance
with the
presented demonstrates that continued operation is
“unfeasible,” which is all that N.C.G.S. § 57D-6-02(2)
(1) requires. Although the communications between the

Operating Agreements, the evidence

managers are cooperative and cordial in tone, there is
no evidence of progress toward a reasonable outcome,
which would result in any form of active use of the
Property. Charles has only proposed two options at this
point: to stay the course and not change any use of the
land, or to buy the Property, even though he has never
provided any firm offer for the Property. On the other
side, Jim insists on selling the Property, but his actions
indicate that he has *33 no intent to sell the Property
to Charles, even when Charles provided a term sheet
with a similar purchase price to that of the developer.

Ultimately, the evidence demonstrates that this case
satisfies factor one (whether the **663 management
of the company is unable or unwilling to work
together to reasonably engage in or promote the
purpose for which the company was formed) and factor
three (whether the operating agreement provides a
means of navigating around such deadlock), discussed
above. The managers have been unsuccessful in
working with one another to pursue the purpose
of the Operating Agreements. The managers are
unwilling to engage in active conduct of the LLCs’
business. Although both managers have expressed
a desire to resolve this disagreement, the actions
of both Jim and Charles, in refusing to engage
with the business proposals of the other, prove
otherwise. Further, the Operating Agreements provide
no mechanism to break this deadlock; the requirement
of unanimous consent has placed the managers at an
unbreakable impasse—implicating factor number two
(whether there is deadlock between the managers),
discussed above. Moreover, the continued financial
feasibility of the LLCs, addressed in factor number
five, does not outweigh the deadlock. Notably, the

AMECT A VAT
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Operating Agreements consider judicial dissolution as

an appropriate means for dissolution.”

=] The Operating Agreements specify that the LLCs

may be dissolved if all or substantially all of the
assets are sold, if all members and a majority
of the managers consent to dissolution, if a
court adjudicates the LLCs to be bankrupt, if the
LLCs’ terms expire as set forth in the Operating
Agreements, or if a court enters a decree of
judicial dissolution.

The absence of a mechanism to break the managerial
deadlock present under these facts has made it
“not practicable” for the managers to operate the
LLCs in accordance with the Operating Agreements.
According to our analysis, factors one through three
weigh in favor of dissolution.

C. Forestry Business

[16] The Charles Trust argues that the “forestry
business” of the LLCs sufficiently demonstrates that

the LLCs are functioning in accordance with the

Operating Agreements because forestry makes use

of the Property. While this Court agrees with the

amici curiae that sound forest management is an

economically useful activity, that fact alone does not

preclude a conclusion that the managers’ deadlock is

preventing the LLCs from operating in accordance

with their purpose.

First, as discussed above, the managers are
deadlocked. This “forestry business” does not change
that deadlock. The existing deadlock is *34
preventing the managers from taking any productive
steps forward in the development or sale of the land,
thus preventing the managers from engaging in any
further business, whether forestry or otherwise.

Second, the “forestry business” merely provided the
means for more favorable property tax treatment. This
alone does not satisfy the requirement that each LLC
operates in accordance with its purpose. Only one
sale of timber, in 2004, has been made. Only one
of the LLCs, Berry Hill, was subject to a forestry
management plan; there is no evidence that JHD was
subject to a forestry management plan. Only one crop
of seedlings has been planted on the Property since the
initiation of the forestry management plan. Finally, the
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LLCs have no current plan to harvest timber. These
facts demonstrate that the “forestry business” is not
operating in accordance with the purpose of the LLCs.

Third, judicial dissolution may be appropriate when
an LLC is “technically function[al]” but operates in

a “residual, inertial status quo.” F]Haley 864 A.2d
at 96. In the context of the “forestry business,” the

Property has only yielded one timber sale, in 2004,
before Dr. Davis’ death. Furthermore, the managers
initially created a forestry management plan, but that
plan has since lapsed. The managers have not taken
any concrete steps toward instituting a new forestry
management plan or hiring a forestry manager. By
their own admission, the managers devoted part of
the Property to forestry to gain a more favorable tax
treatment. Otherwise, the managers have devoted little
to no effort to maintain the forestry status.

This Court agrees that forestry management is an
economically useful activity and one that should be
valued in our state. However, the present facts indicate
that the LLCs’ business purpose is not being achieved
by the present operation. As a result **664 of
the managerial deadlock and the lack of evidence

indicating that the current “forestry business” fulfills
the LLCs’ purpose, judicial dissolution is appropriate
in this case.

V. Conclusion

The undisputed evidence supports the Business Court's
decision to dissolve the LLCs. Specifically, the
presence of managerial deadlock, the lack of an
equitable means of resolving that deadlock, and the
unwillingness of the managers to permit the LLCs
to engage in and pursue the purpose for which
they were formed has rendered the situation such
that it is “not practicable” for the managers of the
LLCs to operate the LLCs in accordance with the
Operating Agreements. Accordingly, we affirm the
Business Court's order and opinion on cross-motions
for summary judgment.

AFFIRMED.

All Citations

387 N.C. 19,910 S.E.2d 652
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Overview

Gianfranco (Franco) is a business lawyer representing clients from start-ups to established companies in a wide
range of corporate and commercial matters. With a focus on entrepreneurs and small to middle-market
companies that are closely-held or family-owned, Franco advises on all aspects of a business’s operations,
including mergers and acquisitions, venture capital/private equity, business formation, restructurings and

reorganizations, corporate governance, and business succession.

Having been a member of the select committee that drafted the New Jersey Revised Uniform Limited Liability
Company Act, clients look to Franco as an authority on New Jersey’s LLC laws. At the time, the New Jersey State
Bar Association awarded him the Distinguished Legislative Service Award in recognition of his work leading to
New Jersey’s enactment of the statute. Franco has written an amicus curiae brief on behalf of the New Jersey
State Bar Association on a case pending in the Appellate Division of the New Jersey Superior Court concerning
aspects of the New Jersey Revised Uniform Limited Liability Company Act. He is a Fellow of the American

College of LLC & Partnership Attorneys.

When advising on M&A or financing transactions, clients rely on Franco to navigate the complex legal issues and
assist them in making the right strategic decisions during an important time for their business. Knowing no two
M&A deals are alike, Franco structures transactions, including asset purchases and stock purchases, joint
ventures and other alliances, to meet his clients’ goals, keeping in mind the tax consequences associated with
each transaction. He has represented clients in the sale of all or a portion of their business to private equity

firms, and is experienced in the unique issues involved in dealing with such firms.


https://www.archerlaw.com/en/services/practices/corporate
https://www.archerlaw.com/en/services/practices/corporate/mergers-acquisitions
tel:201.498.8559
mailto:gpietrafesa@archerlaw.com
https://www.archerlaw.com/a/web/hYfHHd1CiHKhobA9Zvhq4U/20240419-njsba-brief-filed.pdf

Franco enjoys the people and problem-solving aspects of his practice, focused on reaching his clients’ objectives
in the most practical manner possible. Easy to work with, he is hands-on, very responsive, and knows how to get
things done. He provides his clients the information they need to clearly understand all options for moving

forward and, with his help, to choose the best one based on their particular needs.

A trusted advisor, Franco serves as outside general counsel to businesses, advising them on day-to-day legal
issues. Clients appreciate Franco’s thorough understanding of, and his ability to navigate, the complex laws that
affect their companies. In this capacity, he prepares, reviews and negotiates a wide variety of contracts,
including shareholder, buy-sell, partnership, and LLC operating agreements; licensing, manufacturing, supply,
and distribution agreements; employment, consulting, and independent contractor agreements; restrictive
covenants; and real estate lease agreements. Franco has a unique perspective when negotiating contracts and
transactions, stemming from his experience as a litigator and trial attorney earlier in his career, which comes in

handy when advising businesses and their owners.

Franco is a frequent speaker for professional, business, industry and trade organizations on topics such as LLCs,
mergers and acquisitions, buy-sell agreements, contract drafting, and legal ethics. In recognition of his work in
providing continuing legal education to his fellow attorneys, Franco received the prestigious 2020 Alfred C.
Clapp Award for Excellence in Legal Education from the New Jersey Institute for Continuing Legal Education,
the educational arm of the New Jersey State Bar Association. He has also taught the M&A transactional skills
course at Seton Hall University School of Law and the law of business organizations at Fairleigh Dickinson
University. A prolific writer, Franco has written book chapters and numerous articles on LLCs, litigation, and
legal ethics that have appeared in such legal periodicals as the New Jersey Law Journal, New Jersey Lawyer

Magazine, ABA’s Trial Practice Journal, and DRI’s Trials and Tribulations.

Representative Experience

e Represented manufacturer in $27M sale of business to a buyer funded by private equity with the

transaction structured as an asset purchase, with rollover equity and earnout payments based on EBITDA.

e Represented manufacturer in $8.5M sale of business structured as an equity purchase after the

restructuring of the corporation to an LLC.

e Represented distributor in $24M sale of business to a buyer funded by private equity with the transaction

structured as a stock purchase, with rollover equity.
e Represents private equity firm acquiring and investing in small businesses in the food and beverage sector.

e Represented one of two snack food companies being consolidated into one parent holding company with
two operating subsidiaries, including restructuring of promissory notes and subsequent equity financing of

parent holding company.

e Represented founder in formation of business, with preparation of shareholders agreement, employment

agreements, and confidentiality, invention assignment and restrictive covenants agreements.
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Represented surviving member of LLC in dispute with estate of deceased member under circumstances

where company’s operating agreement did not adequately include buy-sell provisions triggered by death.

Professional and Community Involvement

Fellow, American College of LLC & Partnership Attorneys
Member, Law360 New Jersey Editorial Advisory Board (2025)

New Jersey State Bar Association - Business Law Section, Director (2002-present); Chairman (2010-2012);
Secretary (2008-2010)

Hudson-Bergen Inn of Transactional Counsel, Vice President (2016-present); Trustee (2009-present)

Commerce and Industry Association of New Jersey, Member, Board of Directors (2022-present); Member,

Family-Owned Business Forum (2017-present); Member, Manufacturing Forum (2014-present)
American Bar Association - Business Law Section (1990-present)
Member, Editorial Board, New Jersey Lawyer Magazine(1996-2010)

District Xll Fee Arbitration Committee - Union County, Chair (2003-2005); Vice Chair (2002-2003);
Member (2001-2002)

Member, District XII Ethics Committee - Union County (1996-2000)

Former Pro Bono General Counsel, St. Anthony Education Foundation (Hawthorne, NJ)
Former Pro Bono General Counsel, Hawthorne Education Foundation (Hawthorne, NJ)
Former Pro Bono General Counsel, Hawthorne Soccer Association (Hawthorne, NJ)
Former Member and Vice President, Hawthorne Board of Education

Former Member, Board of Trustees, Louis Bay 2nd Library, Hawthorne

Select Articles

“NY Department of State Publishes Forms for NY LLC Transparency Act,” Archer Client Advisory (January
2026)

“The NY LLC Transparency Act Applies Only to Foreign LLCs,” Archer Client Advisory (December 2025)
“More NJ Case Law on LLCs Would Aid Attnys, Litigants, Biz, LAW360 (September 2025)

“Modifying the Representation and Warranty About Financial Statements Being Prepared in Accordance
with GAAP (Part 2),” ABA Deal Points (September 2025)
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“When the Statute is Your LLC Operating Agreement,” New Jersey State Bar Association Business Law Section
Newsletter (June 2025)

“The Importance of Corporate Meeting Minutes,” New Jersey State Bar Association Business Law Section
Newsletter (June 2025)

“Modifying the Representation and Warranty About Financial Statements Being Prepared in Accordance
with GAAP (Part 1),” ABA Deal Points (April 2025)

“For Now, the Corporate Transparency Act Applies Only to Foreign Companies,” CIANJ (March 2025)

“For Now, the Corporate Transparency Act Applies Only to Foreign Companies,” Archer Client Advisory
(March 2025)

“The Business Lawyer’s Quick Guide to Choice of Entity: Corporation vs. LLC," Business Law Today (March
2025)

“Steps to Interpreting NJ-RULLCA, New Jersey Law Journal (March 2025)
“The End is Near for the Corporate Transparency Act,’ Archer Client Advisory (March 2025)

“FinCEN Says no Fines or Penalties for Failing to File by Current Deadlines,” Archer Client Advisory (February
2025)

“The Corporate Transparency Act is Back, with a New Filing Deadline,’ Archer Client Advisory (February
2025)

“A Second Nationwide Preliminary Injunction Continues the Suspension of Required Filings Under the

Corporate Transparency Act,” Archer Client Advisory (January 2025)

“U.S. Supreme Court Stays Preliminary Injunction and Reinstates Corporate Transparency Act,’” Archer Client
Advisory (January 2025)

“Corporate Transparency Act Preliminary Injunction is Lifted and Filing Deadlines Are Reinstated,” Archer
Client Advisory (December 2024)

“Corporate Transparency Act Preliminary Injunction is Reinstated,” CIANJ (December 2024)
“Corporate Transparency Act Preliminary Injunction is Reinstated,” Archer Client Advisory (December 2024)

“FinCEN Extends Certain Filing Deadlines Under the Corporate Transparency Act,” Archer Client
Advisory (December 2024)

“Federal Court Issues Nationwide Preliminary Injunction Temporarily Suspending Enforcement of

Corporate Transparency Act,” Archer Client Advisory (December 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,” Commerce Magazine (November
2024)
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“Understanding Your Obligations Under the Corporate Transparency Act (Updated November 2024),
Archer Client Advisory (November 2024)

“Forming a Business Entity: New Jersey, New York, Pennsylvania or Texas vs. Delaware; Archer Client
Advisory (October 2024)

“Get Ready: CTA’s Reporting Deadline is Fast Approaching,” Archer Client Advisory (September 2024)
“Awaiting Case Law, Amendments a Decade Into NJ-RULLCA,” New Jersey Lawyer (April 2024)

“An Update on the NY LLC Transparency Act,” Archer Client Advisory (April 2024)

“Nothing Has Changed with the Corporate Transparency Act,” Archer Client Advisory (March 2024)
“Does your NJ LLC Have A Limited Duration?” Archer Client Advisory (March 2024)

“The NY LLC Transparency Act,” Archer Client Advisory (February 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,” Commerce Magazine, Commerce

and Industry Association of New Jersey (January 2024)

“Understanding Your Obligations Under the Corporate Transparency Act,’ Archer Client Advisory (December
2023)

“NJ Guide to Conversions and Domestications of Corporations and LLCs,” Business Law Today, the American

Bar Association Business Law Section (November 2023)
“Recent Updates to the Delaware General Corporation Law,” Archer Client Advisory (October 2022)

“Delaware Now Allows a Corporation to Protect its Officers from Personal Liability,” Archer Client
Advisory (August 2022)

“Trusts as Members of NJ LLCs,” Business Law Section Newsletter, New Jersey State Bar Association (May
2018)

“Death and the NJ LLC,” Business Law Section Newsletter, New Jersey State Bar Association (November 2017)

“Non-Waivable Provisions under NJ-RULLCA,” Business Law Section Newsletter, New Jersey State Bar
Association (July 2017)

“NJ-RULLCA Provisions Requiring Unanimous Consent,” Business Law Section Newsletter, New Jersey State
Bar Association (April 2017)

“Avoiding Legal Malpractice in LLC Formations,” New Jersey Lawyer Magazine (June 2016)
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Select Speaking Engagements and Seminars

“Business Law from A to Z,” National Business Institute (January 2026)

“Choice of Entity and Formation Documents,” National Business Institute (December 2025)

“LLC’s from A to Z, New Jersey Institute of Continuing Legal Education (August 2025)

“2025 Business Law Symposium,” New Jersey State Bar Association Business Law Section (June 2025)
“What's New with LLC’s?” New Jersey State Bar Association (May 2025)

“Help Clients Defend Their Interests and Mitigate Legal Risks,” National Business Institute (April 2025)
“Drafting and Amending LLC Operating Agreements,” National Business Institute (January 2025)

“The CTA Filing Deadline is Almost Here! Are You Ready?” Archer (December 2024)

“Corporate Transparency Act (CTA) ... Everything You Need To Know,” Greater New Jersey Estate Planning
Council (November 2024)

“LLCs from A to Z New Jersey Institute of Continuing Legal Education (June 2024)

“A Refresher on the New Jersey Revised Uniform Limited Liability Company Act,” Hudson-Bergen Inn of

Transactional Counsel (May 2024)
“A Fresh Look at Contract Boilerplate,” Hudson-Bergen Inn of Transactional Counsel (April 2024)

“NDAs and LOls in M&A and Leasing Transactions,” Hudson-Bergen Inn of Transactional Counsel (March
2024)

“An Introduction to NJ-RULLCA, New Jersey General Equity and Civil Division Education Conference
(June 2023)

“What's New with LLCs,” New Jersey State Bar Association Annual Meeting (2017-2019, 2023-2024)
“New Jersey M&A Conference; New Jersey Institute of Continuing Legal Education (2018-2022)
“NJ LLC Law: Ten Things You Should Know,” New Jersey Judicial College (November 2020)

“Starting a New Business - Practical Tax and Corporate Considerations,’ Bergen County Bar Association

(January and February 2020)

“NJ Business Law Symposium,” New Jersey Institute of Continuing Legal Education (2006-2010, 2014-
2019)

“Ethics for Transactional Attorneys,’ New Jersey Institute of Continuing Legal Education (2006-2018)

“M&A for IT Companies,” ITServe Synergy Conference (October 2018)
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Recognitions

Recognized by the New Jersey State Bar Association (NJSBA) for appearing on behalf of the NJSBA as

amicus curie in the New Jersey Appellate Division in Patel v. New Jersey Department of Treasury. (2024)

Recognized by Best Lawyers® for Corporate Law (2006-2026 Editions)

Received the Best Lawyers® Corporate Law “Lawyer of the Year” award in Hackensack, NJ (2013, 2016,
2018, 2020, 2024, 2026 Editions)

Named to New Jersey “Super Lawyers” list for Business/Corporate Law (2009-2012; 2014-2021, 2024);
Business Litigation (2005); Mergers & Acquisitions (2022, 2023, 2025, 2026)

Alfred C. Clapp Award for Excellence in Legal Education, New Jersey Institute for Continuing Legal
Education (2020)

New Jersey State Bar Association Distinguished Legislative Service Award (for work in New Jersey’s
enactment of the NJ Revised Uniform LLC Act) (2012)

Click here for methodology.

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey.

Credentials

Education

Seton Hall University School of Law, JD

Fairleigh Dickinson University, BS, summa cum laude

Admissions

New Jersey

New York

U.S. Court of Appeals for the Third Circuit

U.S. District Court for the District of New Jersey

U.S. District Court for the Southern District of New York
U.S. Supreme Court

U.S. Tax Court
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Offices

. Hackensack, NJ
. New York, NY

Areas of Focus

Practice

. Corporate
. Mergers & Acquisitions

. Trade Secret Protection & Restrictive Covenants

Industries
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The Hon. Frank J. DeAngelis, P.J.Cv.
Superior Court of New Jersey, Morris County

The Hon. Frank J. DeAngelis, P.J.Cv. was appointed as a Superior Court Judge in
December 2016 and was confirmed by the New Jersey Senate in January 2017. Since
his confirmation, Judge DeAngelis has served in the Law Division, Civil Part in both
Sussex and Morris County, as well as the Family Division in Morris County. Judge
DeAngelis also served as the Chancery Presiding Judge in both Morris and Sussex
Counties. He is currently the Civil Presiding Judge and is designated the Complex
Business Litigation judge for Morris and Sussex County. Judge DeAngelis has presided
over trials involving commercial disputes, disputes over the compensation of investment
companies, medical malpractice, negligence, breach of contract and civil assault matters,
among others.

Prior to his appointment to the bench, Judge DeAngelis had over twenty years of
experience in domestic and international litigation. His experience included first- and third-
party coverage and claims defense, multi-layered policy defense of complex property
losses, defense of travel agents and tour operators under errors and omissions coverage,
and general commercial litigation.

Judge DeAngelis is a graduate of Elizabethtown College and Seton Hall University School
of Law, and a member emeritus of the Seton Hall University School of Law Alumni
Association. He was an Adjunct Professor of Law at Seton Hall University School of Law
from 2001 to 2014, and was selected as the Adjunct Professor of the Year in 2009.

Judge DeAngelis is the co-author of New Jersey Insurance Coverage Litigation Treatise:
A Practitioner's Guide, N.J. INST. FOR CONTINUING EDUC., A DIV. OF THE N.J. ST.
BAR ASS'N (2021).

Judge DeAngelis served as the Chair of the Supreme Court of New Jersey, District V-A
Ethics Committee from 2013-2016. He also served as a member of the Board of Trustees
of Partners for Women and Justice, a non-profit that provides pro bono legal services to
victims of domestic violence from 2012-2016.



LISA M. VIGNUOLO

Honorable Lisa M. Vignuolo, P.J.Ch. was appointed to the bench in 2010, initially
being assigned to the Family Division in Middlesex County. During her time in the
Family Division, she served on the Supreme Court Committee on Domestic
Violence. Judge Vignuolo moved to the Civil Division in 2016 and was appointed
by Chief Justice Rabner in 2018 to serve as the Complex Business Litigation Judge
for the Middlesex Vicinage. She has served on the Supreme Court Committee on
Jury Selection in Civil and Criminal Trials. In 2020, she was reassigned to the
Chancery Division. Judge Vignuolo was appointed the Presiding Judge of
Chancery in December of 2021 and currently continues in this position. She has
trained newly appointed judges in the Comprehensive Judicial Orientation
Program and has taught numerous continuing legal education classes for the State
and County Bars, as well as professional legal associations. Presently, Judge
Vignuolo serves as Chair of the Conference of General Equity Judges and is also
a member of the Supreme Court Judiciary-Surrogates Liaison Committee and the

General Equity Vicinage Visitation Team.



Hon. Robert J. Mega Bio

Honorable Robert J. Mega, P.J.Ch. (Ret.) served as Presiding Judge, Chancery Division — General
Equity and Probate, Union County, New Jersey from 2020 to 2026. Appointed to the bench in
February 2006, he originally served in the Family Division and subsequently in the Criminal
Division, where he was Presiding Judge of the Criminal Division from 2013-2016. In 2016 he
was assigned to the Civil Division in Union County. He assumed the duties as the CBLP Judge for
the Complex Business Litigation Program and handled complex business, commercial and
construction cases from 2017-2020, and 2022 to 2026. After 20 years on the bench, Judge
Mega retired February 28, 2026. As of March 10, 2026, Judge Mega joined Wilentz, Goldman
and Spitzer, P.A., of counsel, providing Mediation, Arbitration and Special Discovery
Adjudication services.

Prior to his appointment to the bench, Judge Mega was a Partner in Kochanski, Mega & Galfy,
P.C., where he concentrated his practice in civil and equity litigation. He served as Planning
Board Attorney for the Township of Clark, the City of Linden and the Borough of Fanwood, and
was Land Use Board Attorney for the Township of Green Brook. He also served as Public
Defender for the City of Linden. Judge Mega served on the New Jersey Supreme Court CDR,
Criminal Model Jury Charges and Civil & Criminal Jury Selection Committees. In 2016 he was
appointed to the New Jersey Supreme Court Advisory Committee on Public Access to Court
Records. Judge Mega has also served on the Committee of Mount Laurel Judges and the
Committee of Complex Business Litigation Judges. Since 2020 he has continually served on the
General Equity Probate Part Presiding Judges Conference and the NJ Supreme Court Probate
Part Judges Committee. He was appointed Chair of the Probate Part Judges Committee in 2022.
Judge Mega has served on the Judiciary-Surrogate Liaison Committee since 2020.

Judge Mega has lectured on various topics for the New Jersey State Bar Association in Atlantic
City, NJ; ICLE seminars; ATLA Boardwalk Seminar Family Division Round Table Discussion; Union
County Bar Association Seminars as well as at Crisis Intervention Training Sessions while in the
Criminal Division.

In 2016, he was a panelist at the Bench-Bar Seminar for Criminal Law at the New Jersey State
Bar Association Convention. Judge Mega served as a panelist for ICLE Business Court Round
Table seminars from 2018-2023. In 2018 he served as a panelist for the NJ Association for
Justice seminar Business Torts. In 2019 he co-created the UCBA Trial College Program. He has
also lectured at various programs for the Richard J. Hughes Inn of Court. Judge Mega has
lectured on the crossover between Chancery and Complex Business Litigation. He also taught
various courses at Judicial College and at the Judges’ Spring conference.

Judge Mega received his B.A. from Rutgers University, his M.B.A. from St. John’s University and
his J.D. from Seton Hall Law School. He was Law Clerk to the Honorable John M. Boyle, (Ret.).
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OFFICE  201.525.6266

EMAIL  wklein@coleschotz.com

MICHELE STEMPEL | LEGAL PRACTICE ASSISTANT
201.489.3000 ext. x5083 mstempel@coleschotz.com

Wendy F. Klein, a Member in the Litigation, Employment, and Tax, Trust & Estates
Departments, is a trusted business advisor who represents entities and individuals in all
aspects of business disputes, including contract, employment and shareholder litigation,
as well as in substantial trust and estate matters.

EXPERIENCE

Wendy is deputy chair of the Litigation Department and has served on the firm’s Executive Committee. Wendy advocates on behalf of
her clients in New Jersey and New York state and federal courts, as well as in private and FINRA arbitrations and mediations, including
in complex commercial, discrimination, restrictive covenant, partnership, bankruptcy, fiduciary liability, professional negligence and will
contest cases. Wendy also has a significant appellate practice and has argued before the New Jersey Supreme Court, the New Jersey
and New York Appellate Divisions, and the New Jersey Disciplinary Review Board. The New Jersey Superior Court frequently has
appointed her in difficult cases to act as counsel, discovery master, or mediator.

Wendy has successfully represented and advised a wide range of clients, including:

* A controlling shareholder defending against claims of minority shareholder oppression in a closely-held corporation

« Alaw firm and its corporate partner who were sued for legal malpractice allegedly stemming from a buyout transaction of one
shareholder by the other

« An attorney facing disbarment for alleged misappropriation of trust funds

« Partners seeking damages and dissolution of family-owned general and limited partnerships
+ Adefense contractor from which a business partner was seeking substantial commissions

+ A commercial employer accused of sexual harassment and discrimination

« An attorney who served as a trustee and business advisor whom beneficiaries claimed had breached his fiduciary duties in
administering trusts

« Multiple entities in bankruptcy adversary proceedings
* Abusiness owner being impersonated and defamed over social media
« Commercial tenants enforcing a lease option to purchase the property

« Afinancial services employer recovering valuable business assets taken by departing employees to establish a competing
business

* Asurety the project owner sought to hold responsible for correction of construction defects

www.coleschotz.com
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* An employer alleged to be paying discriminatory compensation

« Family members invalidating gifts and estate documents as the product of undue influence

« A commercial employer enforcing common law and contractual restrictions against unfair competition

 Homeowners disputing the insufficient compensation provided to them when their property was taken by eminent domain

« Principals of a construction company whom subcontractors were seeking to hold personally liable for payments owed

Wendy was recently named to the governing Board of the Law Firm Alliance, a network of national and international firms of which Cole
Schotz is a member. She served on the Bergen County Ethics and Fee Arbitration Committees and on the Nominating Committee for
the Bergen County Bar Association. She is a Trustee of the New Jersey Women Lawyers Association and co-chair of its Endorsements
Committee. She also was a barrister in the Sidney Reitman Employment Law American Inn of Court. She speaks regularly on
shareholder and LLC disputes and has served on panels with current and former Chancery Division judges regarding issues arising in
LLC disputes. Wendy has written for various publications on employment and commercial law, including co-authoring chapters on
franchise litigation and discovery practice. She also was a guest lecturer at Seton Hall Law School.

EDUCATION

Columbia University School of Law, J.D.
University of Pennsylvania, B.A.

BAR & COURT ADMISSIONS

New York

New Jersey

U.S. District Court, Southern District of New York
U.S. Court of Appeals for the Second Circuit
U.S. District Court, District of New Jersey

HONORS & AWARDS

New Jersey Super Lawyers
Unsung Hero, New Jersey Legal Awards

www.coleschotz.com
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Rachel Lilienthal Stark

Shareholder

rstark@stark-stark.com
Office | 609.895.7348

Hamilton, NJ

Rachel Lilienthal Stark is a Shareholder and Chair of the Business & Corporate
Group, as well as a member of the Banking & Financial Services, Business &
Corporate, Intellectual Property, and Non-Profit Organization Groups.

Ms. Stark concentrates her practice in the representation of businesses and non-profit organizations on
a variety of issues including corporate formation, financing, franchising, licensing, mergers &
acquisitions, executive compensation, equity compensation plans, employment agreements, real
estate, and intellectual property law. Ms. Stark also represents lenders in commercial loan transactions.

Before joining Stark & Stark, Ms. Stark worked as an associate for the New York City law firm of Cahill
Gordon & Reindel. She also served as a summer intern for The Honorable Anne E. Thompson, Chief
Judge of the United States District Court, District of New Jersey and as a staff assistant to Senator

Frank R. Lautenberg in Washington, D.C.

Ms. Stark is a frequent guest lecturer on business law, family business, and succession planning at Rider
University, having served on the Executive Advisory Council of Rider University’s College of Business
Administration and Entrepreneurial Studies program. She also serves on the Business Law Section
Board of Directors of the New Jersey State Bar Association, where she currently acts as the Chair of the
Business Entities Committee. Additionally, she is a Trustee of the Princeton YMCA/YWCA.

Bar/Court Admissions

* New Jersey
¢ New York

¢ Pennsylvania

Education

e J.D., Fordham University School of Law, 1995
* Associate editor, The Fordham Law Review; Order of the Coif award

e B.A,, History, Dartmouth College, 1991

www.Stark-Stark.com ¢ 1-800-53-LEGAL

Services

Business & Corporate
Non-Profit Organizations
Business Succession Planning

Banking & Financial Services
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e The Dartmouth Cup Award

Thought Leadership
Speaking Engagements

o Panelist, Thriving in a Larger Law Firm. NJSBA Women’s Leadership Conference. March 2, 2026.

¢ Presenter, Navigating M&A for RIAs: Strategies for Growth and Success. RIA Compliance and Legal
Strategies Conference. December 4, 2025.

¢ Presenter, Doing Deals in the Garden State. New Jersey State Bar Association Annual Meeting. May,
17, 2024.

¢ Presenter, What’s New with LLCs? New Jersey State Bar Association Annual Meeting. May 16, 2024.
* Presenter, Preparing Businesses for Sale or Merger. NJICLE. January 23, 2024.

* Presenter, Succession Planning — How Not to be Logan Roy. RIA Compliance and Legal Strategies
Conference. November 9, 2023.

e Presenter, Growth Through Acquisitions: Considerations, Transitions, and Deals. RIA Compliance and
Legal Strategies Conference. June 1, 2023.

* Presenter, What’s New with LLCs? New Jersey State Bar Association Annual Meeting. May 18, 2023.
e Presenter, Lessons Learned from War Stories. NJ M&A Conference. October 26, 2022.
e Presenter, A Deep Dive Into Middle Market M&A & Outlook for 2021. Mercadien. March 26, 2021.

e Presenter, Deals & Dealmakers Webcast Series - Advanced Deal Structuring and Financing. ECHELON
Partners. November 19, 2020.

e Presenter, PPP Loan Forgiveness & Lending Options Part Il. New Jersey Association for Justice 2020
Boardwalk Seminar. August 7, 2020.

* Panelist, Strategies for IP Protection in China: What U.S. Businesses Need to Know. U.S. Patent and
Trademark Office’s China Intellectual Property (IP) Road Show. October 3, 2019.

e Fine Chocolate or Fine Print: Willy Wonka’s Golden Ticket Contract Remedies and the Use of Limitation of
Liability Provisions. 2016 New Jersey Law Journal In-House Counsel Seminar. June 14, 2016.

* Creative Tax Strategies for Businesses. Stark & Stark and HBK CPAs & Consultants Seminar. November
19, 2015.

* Effects of Bankruptcy on Real Estate Matters. Mercer County Bar Association Real Estate Section CLE.
June 16, 2015.

e 1031 Exchanges: A Legal & Tax Perspective. Stark & Stark, Hill, Barth & King, and Burlington County
Regional Chamber of Commerce Seminar. February 24, 2015.

e 1031 Exchanges: A Legal & Tax Perspective. Stark & Stark and Hill, Barth & King Seminar. October 7,
2014.

e The New Jersey Revised Uniform Limited Liability Company Act. The Mercadien Group. May 2, 2014.
Publications
¢ Quoted, Princeton Small Business Resiliency Fund Receives Support from Local Law Firm Stark &

Stark. Princeton Packet, Town Topics, Insider NJ, Princeton Patch, and American Towns — Princeton.
July 24th, 2020.
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e Featured, SBA CARES Act loans present opportunities, concerns for business owners. Community
News. April 8, 2020.

e Photography and the Right of Publicity. Nd.com. February 22, 2017.

e Featured, Stark & Stark: Women'’s Initiative Helps with Work-Life Balance. U.S.1. February 3, 2016.
e The Role of an Advisory Board for a Startup. The Legal Intelligencer. March 24, 2015.

e How to Avoid Legal Pitfalls When Using Freelancers and Other Consultants. Moxie Woman Magazine.
June 2013.

Honors & Awards

e 2025 “Attorneys Feature” List issued by South Jersey Magazine (Methodology)
e 2022 Leaders in Law Award issued by NJBIZ (Methodology)

e 2016 Business Leader of the Year Award issued by the Princeton Regional Chamber of Commerce
(Story).

e Humanitarian Award issued by Kidsbridge, 2012
¢ In Celebration of Women Honoree issued by the YMCA of Trenton, 2010

* No aspect of this advertisement has been approved by the Supreme Court of New
Jersey.

Professional Organizations

e American Bar Association
* New Jersey State Bar Association — Business Law Section Board of Directors

e Mercer County Bar Association

Community Organizations

e Princeton YMCA-YWCA, Board of Trustees
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