
What's Mine is Mine. Creative Arguments for Exempt Assets 

How are premarital assets, inheritances, personal injury awards, and other exempt assets 
proven? Using creative arguments and tracing to determine exempt assets or to include 
exempt assets as part of the marital estate. 
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Equitable Distribution Should be Equitable -- Which is Not Always Equal 
 

By: Sheryl J. Seiden, Esq.1 
 

As matrimonial practitioners, we have the responsibility of assisting parties in a 

divorce in equitably distributing their marital assets. Clients often assume that their 

marital assets should be equally divided. That is not always the case. The exercise of 

equitable distribution dictates that the parties' marital assets be equitably, not equally, 

divided. 

In a case where one party has significant separate property, should the marital 

estate, which is worth significantly less than the spouse's separate property, be equally 

divided between the parties? Where the marital estate increased in value during the 

parties' ten year separation due to one party's active efforts, should the marital assets be 

equally divided? When one party dissipates marital assets, significantly reducing the size of 

the marital estate, should the balance of the marital assets be equally divided? What if the 

parties were married for a relatively short duration and, during that short duration, the 

monied spouse received executive compensation which sky-rocketed in value because of 

market appreciation, should the non-monied spouse be entitled to fifty-percent of this asset?  

There are many circumstances where the facts of a case may dictate that equitable 

distribution does not mean equal. 

 
1 Sheryl J. Seiden is an attorney admitted to practice law in the States of New Jersey and New York.  She is a 

founding partner of SeidenFreed, LLC located in Northern and Central, New Jersey.  She is the former Chair of the 

Family Law Section of the New Jersey State Bar Association. She is the Immediate past President of American 

Academy of Matrimonial Lawyers - New Jersey Chapter. She is a fellow of the International Academy of Family 

Law, where she serves on the Board of Managers. She serves as a board member for the board of trustees for the 

NJSBA.   She is a frequent lecturer on topics affecting the practice of family law. The author thanks Donald 

Schumacher, Esq. and Kaityln McCracken, Esq., associates at SeidenFreed, for their contributions to this article.  
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N.J.S.A. 2A:34-23(h) provides that a Court may "effectuate an equitable distribution 

of the property, both real and personal, which was legally and beneficially acquired by 

them or either of them during the marriage or civil union." In determining equitable 

distribution, the Court must first identify the assets to be equitably distributed. Then the 

Court must next determine the value of the assets at issue. Finally, the Court must 

determine an equitable distribution of the assets. 

In determining the equitable distribution of the assets, the Court must decide how 

allocation of the parties' eligible assets can most equitably be achieved. In determining 

what is equitable, N.J.S.A. 2A:34-23.1 includes financial as well as non-financial factors. 

Rothman v. Rothman, 65 N.J. 219, 232 (1974) (wherein the Court stated that equitable 

distribution "gives recognition to the essential supportive role played by the [spouse] in the 

home, acknowledging that as homemaker, [spouse and parent] should clearly be entitled 

to a share of family assets accumulated during the marriage.”). 

In Rothman, in specifically rejecting a party's demand that equitable distribution 

mandates an equal distribution of the marital property, the Supreme Court of New Jersey has 

stated: 

The suggestion has been offered that in undertaking to effect 
equitable distribution of marital assets, the trial courts should, to 
establish a starting point, presumptively assign some proportion, 
generally mentioned as 50%, of all eligible assets to each. We 
disapprove of this proposal. No basis for it is to be found in the statute 
itself, [sic] it would import concepts into our law now held chiefly, if 
not solely, in these states where community property law principles 
have gained acceptance, and we foresee that it might readily lead to 
unjust results. Rejecting any simple formula, we rather believe that 
each case should be examined as an individual and particular entity. 
Rothman at 233. 

 
 

In determining how to equitably distribute assets, equity can only be achieved through 
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the recognition of marriage as "a shared enterprise, a joint undertaking, that in many ways 

it is akin to a partnership. Only if it is clearly understood that far more than economic 

factors are involved, will the resulting distribution be equitable within the true intent and 

meaning of the [equitable distribution] statute." Rothman at 229. 

In Rothman v. Rothman, the Supreme Court of New Jersey provided further 

support for the concept that equitable distribution should be equitable where it expressly 

stated its long-held dissatisfaction with the presumption that equitable distribution of 

marital assets is 50/50 because it is apparent to the Court how that "might readily lead to 

unjust results." Rothman v. Rothman, 65 N.J. 219, 232 (1974). Fairness, not equality, is 

considered the prevailing guideline when determining the equitable distribution of marital 

assets.2 Accordingly, the statute and case law of this state direct the courts to examine 

the particular factual circumstances of the marital relationship to determine what 

constitutes an equitable distribution of that asset. 

In Painter v. Painter, the New Jersey Supreme Court established that equitable 

distribution does not mean equal distribution. In Painter v. Painter, 65 N.J. 196 (1974), in 

upholding the constitutionality of the equitable distribution statute, the New Jersey 

Supreme Court stated that equitable distribution "requires that the matrimonial judges 

apportion marital assets in such a manner as will be just to the parties concerned, under 

all of the circumstances of the particular case." Painter at 209. 

 In determining what is equitable, the Court must consider the sixteen (16) factors 

enumerated in N.J.S.A.  2A:34-23.1 as follows: 

(1) The duration of the marriage or civil union; 

 
2  As stated in the concurrence in Kikkert v Kikkert, “[a]nd fairness, after all, is the prime concern of equitable 
distribution” Kikkert v. Kikkert, 88 N.J. 4, 10 (1981) 
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(2) The age and physical and emotional health of the parties; 

 
(3) The income or property brought to the marriage or civil union 

by each party; 

 
(4) The standard of living established during the marriage or civil union; 

 
(5) Any written agreement made by the parties before or during the 

marriage or civil union concerning an arrangement of property 
distribution; 

 
(6) The economic circumstances of each party at the time the division of 

property becomes effective; 
 

(7) The income and earning capacity of each party, including educational 
background, training, employment skills, work experience, length of  
absence  from  the  job  market,  custodial responsibilities for 
children, and the time and expense necessary to acquire sufficient 
education or training to enable the party to become self-supporting at 
a standard of living reasonably comparable to that enjoyed during the 
marriage or civil union; 

 
(8) The contribution by each party to the education, training or earning 

power of the other; 
 

(9) The contribution of each party to the acquisition, dissipation, 
preservation, depreciation or appreciation in the amount or value of 
the marital property, or the  property acquired during the civil union 
as well as the contribution of a party as a homemaker; 

 
(10) The tax consequences of the proposed distribution to each party; 

 
(11) The present value of the property; 

 
(12) The need of a parent who has physical custody of a child to own or 

occupy the marital residence or residence shared by the partners 
in a civil union couple and to use or own the household effects; 

 
(13) The debts and liabilities of the parties; 

 
(14) The need for creation, now or in the future, of a trust fund to 
secure reasonably foreseeable medical or educational costs for a spouse, 
partner in a civil union couple or children; 
 
(15)      The extent to which a party deferred achieving their career; and 
 
(16)       Any other factors which the court may deem relevant. 
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 In Koenig v. Carter v. Cadles of Grassy Meadows, LLC, (App. Div. January 4, 2019), 

the Appellate Division corrected the trial court’s application of the equitable distribution 

principles to resolve a non-matrimonial action between a married couple (“Koenig”) and a 

judgment creditor (“Cadles”) and, in so doing, provided further support for this concept of 

equitably distributing marital assets equally.   

"The equitable distribution statute authorizes the Family Part to 
distribute assets 'in all actions where a judgment of divorce, 
dissolution of civil union, divorce from bed and board or legal 
separation from a partner in a civil union couple is entered.'" Thieme 
v. Aucoin-Thieme, 227 N.J. 269, 283 (2016) (quoting N.J.S.A. 
2A:34-23(h)). The statute's application is limited to disputes 
between married and civil union couples and does not apply where, 
as here, the dispute over property is between a married couple and 
a third-party judgment creditor of one the spouses.”  
 

Koenig at 7-8.   
 
 In vacating the trial court’s ruling, in Koenig, the Appellate Division opined, 

[A]lthough "[t]he equitable distribution statute 'reflects a public policy 
that is "at least in part an acknowledgment that marriage is a shared 
enterprise, a joint undertaking, that in many ways [ ] is akin to a 
partnership,"'" Slutsky v. Slutsky, 451 N.J. Super. 332, 358 (App. Div. 
2017) (alteration in original) (quoting Thieme, 227 N.J. at 284), 
"equitable [distribution] is not synonymous with equal," [I]bid.  A 
court's determination of the equitable distribution of marital or civil 
union property "requires [an] evaluation of unique facts attached to 
each asset" in accordance with the criteria established in N.J.S.A. 
2A:34-23.1. Ibid. Thus, even if we were to assume the principles of 
equitable distribution controlled the requested allocation of the 
settlement proceeds at issue here, which they do not, those 
principles would not require an equal apportionment of the 
settlement proceeds between Joseph Koenig and Laurie Koenig.  
See, e.g., Rothman v. Rothman, 65 N.J. 219, 232 n.6 (1974) 
(rejecting the notion that, in determining the equitable distribution of 
marital assets, a trial court should presumptively assign each spouse 
fifty percent of eligible assets); Clementi v. Clementi, 434 N.J. Super. 
529, 539 (Ch. Div. 2013) (noting that "it has long been established 
that neither party is automatically entitled to fifty percent of any 
specific asset" in an equitable distribution award). 

 
Koenig at 9-10. “We are therefore constrained to vacate the court’s determination … 
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because it is based on the incorrect legal conclusion that equitable distribution principles 

governed the allocation of the proceeds…. The court erred as a matter of law….” Koenig at 

10. 

 In Thieme v. Aucoin-Thieme, 227 N.J. 269 (2016), cited herein above, the parties 

cohabitated prior to their marriage for eight years, but their marriage lasted only fourteen 

months.  During their relationship, husband was employed by a closely held company that 

required him to work long hours and travel.  The parties agreed that wife would stay home 

and raise their child and give up her aspirations of an education and career, anticipating a 

financial award when the closely held corporation sells in the future.  The parties divorced 

by way of Property Settlement Agreement and, three months after the divorce, the 

corporation sold with the former husband receiving a closing bonus of $2,250,000.  Litigation 

over the closing bonus commenced and following a three-day bench trial, the Court ruled 

that the former wife was entitled to thirty percent of the post-tax portion of the bonus earned 

during the marriage, which amounted to only $30,288.  The former wife appealed the ruling 

and the Appellate Division affirmed.   

 In reversing the rulings of the trial and appellate courts, the New Jersey Supreme 

Court found that, under the facts of this case, a decision constraining former wife to the 

nominal share of the closing bonus that is authorized by the equitable distribution statute 

would result in unjust enrichment to the former husband. As a remedy, a percentage of the 

portion of the closing bonus that was earned by the former husband during the period in 

which the parties cohabited prior to their marriage should be deemed to be held by the 

former husband in constructive trust for the former wife.  The matter was remanded to the 

trial court to determine the time period in which the former wife should share and the 

percentage that should be allocated to the former wife. Thieme at 293. 
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Separate Property of One Spouse Can Be Grounds 

For An Unequal Distribution of Marital Assets 
 

 One of the statutory factors to be considered in dividing the marital estate is the 

economic circumstances of each party after the division of the assets.  If one party will keep 

significant separate property while the other party has substantially less, then it would not 

be equitable to equally divide the marital estate. 

In Rucker v. Rucker, 2002 N.J. Super. Unpub. Lexis 4 (App. Div. April 17, 2002) 

(unpublished decision), the Appellate Division reversed the equitable distribution award 

which equally distributed the parties' marital assets where one party had inherited significant 

separate property. The Appellate Division held that the trial court failed to "accord proper 

weight to the large inheritance the Plaintiff had received (or would be receiving), in balancing 

the equities in the case."  Id. at p. 3.  The Appellate Division further stated that "while 

defendant's inheritance was properly excluded from the marital estate subject to equitable 

distribution, it is clear that his overall financial picture, including his inheritance, must be 

taken into account in determining child support and in fairly distributing all of the marital 

assets." Id. at p. 6. 

The Appellate Division also examined the extent of separate property in unequally 

dividing the marital estate in the case of Van Horn v. Van Horn, 2008 N.J. Super. Unpub. 

Lexis 797 (App. Div. July 14, 2008), where it upheld the trial court's decision to award one 

party 100% of the marital estate where the other party inherited significant separate property.   

In Van Horn, one-half of marital estate would have been .011% of the total amount 

that the Wife had inherited.  The Appellate Division in Van Horn cited the trial Court’s 

analysis that:   
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the equitable distribution statute permits the court to consider the 

economic circumstances of each party at the time the division of the 

assets becomes effective. The court finds that, given the facts of 

this particular case, equity compels that all the marital assets be 

awarded to ... husband. By making this award the court is not saying 

that the wife did not make a substantial contribution to the marital 

partnership. Her contributions to the marital partnership is equivalent 

to that which the husband contributed. The equitable distribution 

award is being made strictly in light of the fact that the marital assets 

are so small in value in comparison to those assets which the wife 

now possesses due to her inheritance. The wife's new [-] found wealth 

vastly exceeds that which she is seeking by way of distributions. 

Given the magnitude of her inheritance, she does not need to get a 

share of the marital assets. As for the husband, getting the marital 

assets, especially the marital home (the most valuable marital asset), 

will contribute toward his ability to maintain the marital standard of 

living. Therefore, all of the marital assets shall be awarded to the 

husband … .” Id. at 5. 
 

Accordingly, there are circumstances where the separate property of one party will 

justify an unequal division of the marital assets in order to provide for an equitable division 

of the parties' assets. 

Parties' Long Term Separation Can Be Grounds  

For Unequal Distribution of Marital Assets. 
 

 

Although the Court in Painter v. Painter, 65 N.J. 196 (1974), adopted a general rule 

that the date of complaint defines the termination date for purposes of determining which 

assets are subject to equitable distribution, the Court recognized that in certain cases, that 

might not be the case. The Court stated: "[w]e have sought only to implement the legislative 

intent, as we discern it by setting forth what we believe should be the general governing 

rules. Individual problems must be solved, as they arise, within the context of particular 

cases." (emphasis added) Id.   

The Supreme Court has acknowledged that there are deviations from this bright line 

rule established in Painter. In Smith v. Smith, 72 N.J. 350 (1977), the parties had entered 
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into a written separation agreement, accompanied by a separation in fact. For purposes of 

determining and valuing assets eligible for equitable distribution, the Court utilized the date 

of the agreement in lieu of the date the Complaint for Divorce had been filed. In reaching this 

conclusion, the Court in Smith recited the rationale for the Painter bright line rule - "an 

attempt to avoid promulgating an unworkable rule." Smith at 361. The Court found that: "[t]he 

execution and delivery of such an agreement, or its inclusion in a judgment, would appear to 

be incontrovertible evidence that the marital enterprise is no longer viable." Id. In other words, 

despite the bright line rule promulgated by the Painter Court, the Supreme Court found that, 

where incontrovertible evidence that a marital enterprise is no longer viable can be presented, 

deviation is permissible. 

The holding in Smith was later extended by the New Jersey Supreme Court in 

DiGiacomo v. DiGiacomo, 80 N.J. 155 (1979), in which the Court held that property 

acquired subsequent to an oral agreement between the parties for support and 

distribution of property, accompanied by a physical separation, was not eligible for equitable 

distribution. In footnote 1 of this well-reasoned decision, the Court noted that the exception 

in Smith to the bright line rule "has been described as a 'logical modification of the Painter 

holding."' 

In Brandenburg v. Brandenburg, 83 N.J. 198 (1980), Mr. and Mrs. Brandenburg had 

separated in 1966 and Mr. Brandenburg began paying support to Mrs. Brandenburg on a 

voluntary basis.  In February 1976, some ten years after separation, Mr. Brandenburg filed a 

complaint for d ivorce. Mr. Brandenburg argued that the terminal date for the purposes  

of  equitable distribution should be the separation date in 1966 and that all property acquired 

after that date was not subject to distribution.  In its analysis, the New Jersey Supreme Court 

considered the facts of and its holdings in Painter, Smith, and DiGiacomo. After such 
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consideration, the Court stated that, "these cases following Painter recognize that there can 

be reliable indicia of an end of the marital partnership other than the filing of a complaint 

for divorce." Although the Court denied Mr. Brandenburg's request for deviation from the 

bright line rule on the facts before it, the Court had acknowledged, again, that if there is 

"reliable indicia of an end to the marital partnership," deviation may be appropriate. The Court 

in Brandenburg considered the parties’ lengthy separation in awarding the Wife less than 

fifty percent of the marital estate. 

In 1983, in the matter of Portner v. Portner, 93 N.J. 215 (1983), the New Je rsey  

Supreme Court affirmed the bright line rule, but it acknowledged that 

assets acquired after that enterprise or partnership no longer exists 

should not be so included [in the marital  estate  for purposes of 

equitable distribution]. 

 

Accordingly, in certain situations following Painter, we relied on dates 

other than the filing of the complaint, in which the irretrievable 

breakdown could be readily pinpointed.  
 

 

In applying the various N e w  J e r s e y  Supreme Court decisions on the issue of the 

terminal date, supra, the Appellate Division has held that, 

 

[T]he central bright line rule is that the marriage is deemed ended 

upon the filing of a valid divorce complaint that culminates in divorce. 

Deviation from that rule has been permitted where there is 

'incontrovertible evidence'  establishing some other date." Zappala v. 

Zappala, 222 N.J. Super. 169, 172 (App. Div. 1988). 

 

Although the filing of a valid divorce complaint has been determined to be the 

terminal date for inclusion or exclusion of assets subject to equitable distribution, the 

analysis does not end there. As set forth above, the New Jersey Supreme Court in 

Brandenburg v. Brandenburg, 83 N.J. 198 (1980), denied Mr. Brandenburg's request to 

utilize the date of separation as the terminal date for determining which assets were eligible 
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for distribution. However, the Court noted that this determination only related to the first 

prong of the Rothman "three-step proceeding." The Court continued: 

Our rejection of the parties' separation as the termination date on eligibility 
does not mean the trial court must ignore the separation once it reaches 
the third step. The purpose of equitable distribution -  -  the recognition of 
the “contribution of each spouse to the acquisition of the marital property, 
including contribution of a spouse as homemaker”, Painter, 65 N.J. at 212 
- - requires an assessment of the spouses' contributions in each individual 
case. Rothman, 65 N.J. at 232, n. 6. In undertaking the third step, the 
trial court should consider the effect of separation on the respective 
contributions of the parties to the further acquisition of marital property. 
Brandenburg at 210. 

 

In other words, even if a trial court was to reject the request for deviation from the 

Painter bright-line rule regarding inclusion/exclusion of assets for purposes of equitable 

distribution, the Court could nevertheless make a disparate distribution of an asset based 

upon equitable considerations. 

Source of Acquisition As A Basis For An Unequal Division of Marital Assets 
 

As previously discussed, equitable distribution within a divorce must be just that, 

equitable.  Equitable is not equivalent to equal and, accordingly, equitable distribution is not 

equivalent to equal distribution.  It requires analyses considering all relevant factors that the 

state legislature included within N.J.S.A. 2A:34-23.1.  While no individual statutory factor 

carries any greater weight than another, for the purposes of determining equitable 

distribution, the source of acquisition of a marital asset factor is certainly due some careful 

consideration, particularly in the event of a marriage of relatively short duration.   

 In this day and age, with people remarrying after a prior marriage more frequently or 

becoming married for the first time at a later age than in the past, it is more likely that the 

parties are coming into the marriage with more separate property that they acquired from 

the prior marriage or accumulated through prior employment, inheritance and the like 
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(“separate property”).  When that separate property is later converted into marital property, 

some may consider that conversion to be a gift to the marriage and therefore the premarital 

nature of the separate property are extinguished.  Others may disagree – especially if the 

newly acquired asset is acquired entirely from the separate property of one spouse and/or 

especially if the marriage does not last for a significant period of time.    

  As Justice Mountain opined in 1974, in the case of Rothman v. Rothman, 65 N.J. 219 

(1974), 

The suggestion has been offered that in undertaking to effect 
an equitable distribution of marital assets, the trial court 
should, to establish a starting point, presumptively assign 
some proportion, generally mentioned as 50%, of all eligible 
assets to each spouse. We disapprove of this proposal. No 
basis for it is to be found in the statute itself, it would import 
into our law concepts now held chiefly, if not solely, in those 
states where community property law principles have gained 
acceptance, and we foresee that it might readily lead to unjust 
results. Rejecting any simple formula, we rather believe that 
each case should be examined as an individual and particular 
entity. The point has been well expressed in an opinion of the 
Supreme Court of Wisconsin,  

The formula for division derives from the facts of the individual 
case. If it is argued that this approach gives great leeway and 
also places a heavy responsibility on trial courts in divorce 
cases, there is no gainsaying that fact. However, both 
flexibility and responsibility are called for by the endless 
variety of human situations that come to court in family cases. 
No two are exactly alike. [Lacey v. Lacey, 45 Wis. 2d 378, 173 
N.W. 2d 142, 145 (1970)]. 

  
Rothman, supra at n6 232-33. 
 
 In Dotsko v. Dotsko, 244 N.J. Super. 668, 676 (App. Div. 1990), the trial court ruled 

that gifts given to Plaintiff were subject to equitable distribution.  On appeal, the Appellate 

Division ruled that sufficient evidence was provided to demonstrate that the gifts made 

exclusively to the Plaintiff not only reflected the donors' intent but his as well, and that Plaintiff 
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did not intend to make an interspousal gift by merging cash and checks in the joint account 

over the holidays while waiting for a new gift in the new year.  The Appellate Division 

reversed the trial court’s ruling to find that the exempt gifts did not become subject to 

equitable distribution. 

 In Eng v. Eng, 2011 N.J. Super. Unpub. LEXIS 1221 (App. Div. 2011), because of 

the inability to determine the source of funds utilized in purchasing the home, the trial court 

found that certain monies held by Plaintiff prior to the marriage were utilized for the purchase 

of the marital home. “[B]ased on the equitable distribution principles of source of acquisition”, 

the trial court distributed the net equity in the home on a sixty/forty basis, with sixty percent 

awarded to Plaintiff and forty percent to defendant. Eng at 9 – 10.  The trial court’s decision 

was affirmed. 

 In Miller v. Miller, 2009 N.J. Super. Unpub. LEXIS 768 (App. Div. 2009), the trial court 

awarded 40% of the value of a vacation property to Plaintiff.  At the time of the divorce, the 

vacation house was titled jointly by Plaintiff and Defendant, although no marital assets were 

utilized to acquire the property.  Rather, the property was originally owned by Defendant’s 

parents and later transferred to the parties during the marriage.  The original property burned 

down and was rebuilt with insurance proceeds and some marital funds.  The Court found 

that the vacation house was a joint asset and that, although no marital assets were used to 

acquire the property, some marital funds were invested to reconstruct and maintain it after 

it burned to the ground.  After the fire, Plaintiff oversaw the reconstruction over a two to six 

month process.   

 On appeal, Defendant maintained that the property was entirely immune and that the 

trial court committed reversible error awarding Plaintiff any portion thereof, or alternatively 

that Plaintiff’s share was overvalued.  The Appellate Division found that “the [trial] court's 
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60%-40% split properly reflected plaintiff's significant contribution toward preserving the 

marital asset while at the same time recognizing its originating source.”  Miller at 15.   

  Money is fungible, so it is not always clear that only premarital monies are being 

used to acquire an asset during the marriage thereby arguably retaining the separate nature 

of the asset.  Monies gifted from the family of one spouse to the marriage, particularly to 

acquire a house, is quite common.  While in the event of divorce, the Courts have historically 

not been inclined to credit this money on a dollar-for-dollar basis, equity tends to require that 

the asset be divided in a proportion other than on an equal basis – but for the generosity of 

one spouse’s family the parties to a divorce may not have been able to acquire certain assets 

during the marriage.  In such an event, equity may not allow the other spouse to reap the 

financial benefit to the same extent that his or her soon-to-be former spouse, particularly if 

the marriage would be considered of short duration. 

Consideration of all of the statutory factors should be made for the purpose of 

equitably distributing the marital estate.  When analyzing the statutory factors for the 

purposes determining equitable distribution, attention must be given to the source of 

acquisition of marital assets. 

Allocation of Liabilities Within Equitable Distribution 
 

            While the statutory factors for allocating debts are the same statutorily used to also 

allocate marital liabilities, careful consideration should be applied to the specific 

circumstances surrounding the accumulation of any debt.  While there exists the 

presumption that any asset acquired during the marriage is marital whether or not the non-

titled spouse actually actively contributed to the acquisition of the asset, the same 

presumption will apply to debts acquired during the marriage.  The division of accumulated 

savings, investment, and retirement assets can typically be resolved in the same 1-2-3 
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manner as provided under Painter v. Painter (identify, value, and typically divide 

equally).  Accumulated debts may not be so generally allocated equally.  Consideration 

should be given to the facts surrounding each individual debt: by way of example, one should 

examine, among other considerations:  

• the cause for each debt; 
 

• which party/parties benefitted as a result of the debt; 
 

• whether one or both parties continue to benefit from the debt even after the 
divorce;  
 

• whether the debt can be cured, compromised, and/or paid off at the time of the 
divorce; and/or 
 

• which party has the better ability to pay the debt and is it equitable to burden 
that party with the debt.  

 
 In Clark v. Clark, 324 N.J. Super. 587 (Ch. Div. 1999), the Plaintiff sought to include 

automobile insurance surcharges resulting from convictions during the marriage for driving 

under the influence and leaving the scene of an accident as marital liabilities subject to 

equitable distribution.  Citing to Schweizer v. Schweizer, 301 Md. 626, 484 A.2d 267 (1984), 

the Court distinguished between marital debts, which are directly traceable to the acquisition 

of marital property, and nonmarital debts which are not.  If marital, the debts are subtracted 

from the total value of the marital property before distribution. If nonmarital, they are taken 

into account as a reflection of the party's economic circumstances when the court 

determines the amount and method of payment of the award. Schweizer at 637, 484 A.2d 

at 272.  The Clark Court ruled that the insurance surcharges could not be traced to a marital 

asset, and Defendant owed “no duty of contribution to the [P]laintiff” for this liability. Clark at 

598.     
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 By way of further illustration, if the accumulated debt was hidden by one spouse from 

the other, is it equitable to allocate the debt equally?  Maybe.  It depends on whether each 

spouse benefitted directly or indirectly from the debt rather than just one spouse, was the 

incursion of debt reasonable – rather than using savings or investment income, debt was 

incurred – and/or was the debt necessary – are all specific factors that should be considered 

in allocating that debt as a result of a divorce.3 

 The allocation of debts depends on the circumstances in the particular case. In some 

cases the two methods may reach the same result, but not in a case where, as here, the 

total liabilities are greater than the total assets. Monte v. Monte, 212 N.J. Super. 557, 566 

(App. Div. 1986).  In Monte, Plaintiff claimed monies were loaned to him by family but 

Defendant challenged the validity of these loans.  While the trial court’s ruling in Monte was 

remanded by the Appellate Division for further proceedings for findings of fact and 

conclusions of law as to the basis for the allocation of the debts alleged by Plaintiff, the 

Appellate Division opined that,  

In a situation such as present here, [P]laintiff had the burden of 
establishing the traceable debts. Sharp v. Sharp, 58 Md.App. 386, 
398 (1984). However, if the debt resulted because the husband 
intentionally dissipated marital assets "such intentional dissipation is 
no more than a fraud on marital rights," and the debt will not be 
charged to the wife. Ibid. See Klingberg v. Klingberg, 68 Ill.App.3d 
513, 25 Ill.Dec. 246, 386 N.E.2d 517 (1979) (dissipation found where 
husband used marital property for his own benefit for a purpose 
unrelated to the marriage at a time when the marriage was breaking 
down); In re Marriage of Sevon, 117 Ill.App.3d 313, 73 Ill.Dec. 41, 
453 N.E.2d 866 (1983) (no dissipation where no evidence in record 
to indicate that wife spent the money for purposes unrelated to the 
marriage). In these cases the courts did not place any emphasis 
on the knowledge or awareness of the "victim" spouse concerning 

 
3 In the recent unpublished case of Frey v. Frey, the Appellate Division overturned the trial court’s decision, which, inter alia, 
simply aggregated all assets without assessing their marital nature and offset them by all debts individually. This 
methodology effectively resulted in an equal division of the SBA loan, which the Appellate Court concluded was erroneously 
classified as a marital obligation.   Frey v. Frey A-2271-21, 2024 WL 1316718, at *4 (N.J. Super. Ct. App. Div. Mar. 28, 2024) 
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the loans but rather were primarily concerned with the purpose for 
which the monies were borrowed and spent.  

 
Monte v. Monte, 212 N.J. Super. 557, 567-68 (App. Div. 1986).   

Generally, the allocation of mortgage debt is relatively straight forward for the 

purposes of equitable distribution.  The party retaining the real property should retain the 

mortgage associated thereto and the debt should be deducted from the equity when 

determining a buy-out, or the mortgage will be paid off when the property is sold.  But if there 

are also liens and judgments recorded and attached to that real property that is being 

retained or sold, the bases for the liens must be considered to see whether one party or both 

parties should be charged with seeing that the liens are cured and when. 

Similarly, student loan debt incurred during the marriage for one spouse to enhance 

his or her education and earning potential should likely be retained by the educating 

spouse.  However, if the educating spouse now has enhanced earnings as a result of the 

education, which will be considered as part of the support award, why would it not be 

equitable to divide this debt?  Saddling the educating spouse with 100% of the student loan 

debt, without some kind of offset within the determination of equitable distribution or in the 

form of support, may not be equitable.  

When one considers a matter as being “complex,” we tend to envision various assets 

and various values or we tend to anticipate that one spouse owns an interest in a business 

or has a complicated compensation package through employment.  A matter dealing 

primarily with outstanding liabilities can be just as complex an endeavor to resolve and the 

same equitable distribution factors should be applied. 

An Anticipated Inheritance is Not an Asset 
  
 Pursuant to Painter v. Painter, a Court must identify marital assets, determine a value, 
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and then divide the assets between the parties.  For the most part, if neither spouse 

maintains an interest in an asset, it can hardly be considered marital.  A contingent interest 

in an estate that has not been distributed would not be an asset subject to consideration in 

equitable distribution.  Much like hypothetical taxes are not permitted to be deducted when 

determining the fair market value of the asset, pursuant to Orgler v. Orgler, 237 N.J. Super. 

342 (App. Div. 1989), a hypothetic future interest that may be inherited in the future is not a 

derived asset subject to equitable distribution.   However, when professionals are attempting 

to settle cases, while using their practical knowledge as bases of opinions, they are also 

only limited to their imaginations.  Just because a Court cannot or would not give 

consideration to anticipated inheritances, does not mean that we cannot do so in our 

practices when settling a case. 

  While, pursuant to N.J.S.A. 2A:34-23, inheritances are exempt assets, this does not 

preclude their consideration for the purposes of settlement within the divorce.  This would 

have to be analyzed on a case-by-case basis to see if it would be equitable to award one 

spouse a greater share of equitable distribution where the other spouse is anticipating 

receipt of a large inheritance in the near future.  The hazards in making such an arrangement 

are numerous – we cannot predict the timing of an inheritance in most situations nor can we 

predict the amount that will be inherited; Wills can always be changed; and/or a parent may 

have a favorite child but that same parent may also have a favorite charity to which he or 

she may leave their estate.  However, if the situation is such that within a reasonable 

approximation it can be anticipated that a litigant will be receiving an inheritance from a 

relative or the like in the near future, such a circumstance is something that can be utilized 

as a tool to be considered when equitably resolving the division of assets and liabilities.   

 It goes without stating that inheritances are non-marital assets, but that does not 
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preclude an experienced professional from arguing that the anticipated receipt of an 

inheritance should serve as a means of settling a case.   

The Credits Owed to One Party Can Be a Basis 
 For An Unequal Division of Marital Assets 

 
 When one party is owed certain credits, any assets available to the parties may be 

utilized by the Court to satisfy those credits. For example, in Sgro-LoFaro v. LoFaro, A-2856-

19, 2021 WL 4824071, at *2 (N.J. Super. Ct. App. Div. Oct. 18, 2021) the Appellate Division 

affirmed the lower court’s decision which granted Plaintiff all of the net sale proceeds from 

the sale of the marital residence to pay the Plaintiff’s attorneys fees, reimburse her for 

expenses she paid on behalf of the children and all judgment creditors. The court cited 

Rothman, in stating that equitable distribution does not presume equal distribution and that, 

contrary to Defendant’s arguments, they were not compelled to merely order reimbursement 

to Plaintiff when they had a liquid asset with which to effectuate that reimbursement.  

Conclusion 

While the general norm continues to be that marital assets will be equally divided 

between the parties, there are many circumstances which may justify that marital assets 

should not be equally divided between the parties. Each case needs to be reviewed in 

light of the statutory factors in order to achieve an equitable distribution of the parties' 

marital estate. 
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