What's Mine is Mine. Creative Arguments for Exempt Assets

How are premarital assets, inheritances, personal injury awards, and other exempt assets
proven? Using creative arguments and tracing to determine exempt assets or to include
exempt assets as part of the marital estate.
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Synopsis
Divorce petition was brought. The Superior Court, Chancery
Division, Bergen Count, Krafte, J.5.C., held that husband's
ene-half interest in seat on stock exchange was valued as of
date of divorce trial, not date of filing of pefition; seat was
passive asset acquired in one name during marriage.
So ordered.
(51
West Headnotes (11)
1 Divorce = Contributions and increases to
separate property in general
For purposes of equitable distribution, “passive
assets” are those assets whose value fluctuations
are based exclusively on market conditions.
F:]N.J.S.A. 2A:34-23,
[6]
7 Cases that cite this headnote
12] Divorce &= Separate or Marital Property in
General
Passive, immune asseis in one name, and
their incremental values are viewed as separate
property for purposes of divorce and are not
subject to equitable distribution. FI]N.J.S.A. 71

2A:34-23,

1 Case that cites this headnote

13] Divorce <= Contributions and increases to
separate property in general

Where increase in active immune assets
held in one name is brought about solely
through efforts of the owner, that value is
undistributable pursuant to equitable distribution
decree following divorce and no valuation date

need be set, F:INJSA 2A:34-23.

2 Cases that cite this headnote

Divorce = Contributions and increases to
separate property in general

When increase in value of active immune asset
is derived, in part or whole, from efforts of
nonowner, that increment in value is subject
to disiribution pursuant to divorce decree.

FINJS.A. 243423,

2 Cases that cite this headnote

Divorce <= Confributions and increases to
separate property in general

Increased value of active immune assets must be
considered eligible for distribution to extent that
it may be attributable to expenditures or effort
of nonowner spouse and determination must be
made regarding extent the original investment
has been enhanced by contributions of either

spouse. FEN.J.S.A. 2A:34-23.

Divoree w= Property Subject to Distribution or
Division

Establishment of a marital partnership with
the requisite intent that asset be specifically
for family use subjects the asset to equitable

distribution, FIN.J.S.A. 2A:34-23.

Divorce <= Jointly owned property

Passive assef, acquired jointly during marriage
by both parties, is subject to equitable

distribution. FIN.J.S.A. 2A:34-23.

4 Cases that cite this headnote
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Divorce &= Jointly owned property

Act of filing divorce complaint signifies
death  of  marital relationship and
simultaneously  terminates nonparticipating
spouse's proportionate share of active joint asset
acquired during marriage.

1 Case that cites this headnote

Divoree <= Time of valuation in general

Incremental value subject to equitable
distribution of active asset acquired during
marriage in one name is determined as of the
date the complaint for divorce was filed as
filing declares irretrievable breakdown of the
relationship and provides a precise date for

termination. FJNJ S.AL2A34-23,

4 Cases that cite this headnote

Divorce <= Time of valuation in general
Divorce <= Nature of property or interest in
general

Incremental value of passive asset acquired in

one name during time of marriage should be
determined as of date of trial, not date of divorce

petition. F‘::"N.J S.AL2A:34-23.

3 Cases that cite this headnote

Divorce v Businesses and associated assets
in general

Divoree &= Businesses and associated assets
in general

Value of seat on stock exchange acquired by
husband in his own name during pendency of
the marriage was set as of date of divoree trial,
not date divorce petition was held; any increase
or decrease in value between those dates was
subject to equitable distribution as seat was a

passive assef. FEIN.J.S.A. 2A:34-23.

2 Cases that cite this headnote

Attorneys and Law Firms

*484 **886 Robert Corcoran for plaintiff. {(Lamb &
Corcoran, attorneys).

Joel Albert for defendant. (Albert, Pescatore, & Shapiro,
attorneys).

Opinion
KRAFTE, 18.C,

The process of law is a consistent evaluation caused by
diverse circumstances and situations brought before our
judicial system. Matrimonial courts have been called upon to
address rights, settle disputes and fashion remedies regarding
the equitable distribution of marital assets pursuant to statute.
Since the inception of equitable distribution in 1971, the task
of resolving disputes has evoked and been guided by equitable
principles, perhaps the most significant of these being that
equity will not suffer a wrong to be without a remedy.

Plaintiff Jacqueline Scavone and defendant Carmen Scavone
were married on March 10, 1951, Three children were born of
the marriage, all emancipated. The parties separated in 1984
and plaintiff filed a complaint for divorce in August of 1985,
Defendant subsequently filed an answer and a counterclaim
in September 1985 and January 1987 respectively.

*485 During the course of the marriage, defendant acquired
a one-half ownership interest in a seat on the New York
Stock Exchange. Title is in defendant's name alone. Both sides
agree that the seat is marital property, subject to equitable
distribution and is a passive asset whose value fluctuates with
variable market conditions without regard to the contribution
or effort of anyone in general or defendant in particular.

The pivotal controversy presented to this court for resolution
is whether the value of the passive asset is measured as of the
date the complaint for divorce was filed (August 1985} or at
the time of distribution in 1988. Plaintiff asserts the current
value, approximately $700,000, is the most appropriate while
defendant contends the value as of the date the complaint
was filed, $400,000, is the correct valuation date. There
is no dispute regarding the actual worth of the asset at
the aforementioned times. Therefore, there is a stipulated
differential of $300,000. Since defendant is a 50% owner,
the differential, for our purposes, is $150,000. Though there
is no actual stipulation, it is evident that both parties view
distribution as being equal. There has been no testimony to
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the contrary. Therefore, there is a real difference of $75,000,
depending upon the date selected.

The concept of equitable distribution evolves as courts are
presented with various types of marital assets and their
accompanying questions of designating dates for valuation.
Reliable parameters are evolving and although the use of a
consistent date such as the filing of the divorce complaint has
its advantages, such date cannot be deemed an absolute.

[TIn determining what is equitable
the trial judge must consider all
the particular circumstances of the
individuals before it ... [and] [a] proper
factor in that determination is any
significant change in the valuation of
marketable assets that occurs prior to
final judgment. [Scherzer v Scherzes,
136 N.J Super. 397, 400, 346 A.2d 434
(App.Div.1975) certif. den., 69 N.J
391 (1976} ).

Valuation of an asset at the time of trial itself is permissible,
“depending on the nature of the asset and any compelling

*486 equitable consideration.” F]Bednar v Bednar, 193
N.JSuper. 330,332,474 4.2d 17 (App.Div.1984),

In view of the lack of uniformity and lack of definitive
divection regarding incremental values, this cowrt finds the
dates of valuation for varying assets to be established as set
forth in the following paragraphs.

Passive, Iminune Asset (Pre-marital,
Gift, Inheritance) in One Name.

The clearest category of assets excepted from distribution
pertains to the incremental value of passive assets acquired
prior to the marriage or by way of gift or inheritance prior to
or during the marriage. The immunity of assets acquired in

such a manner **887 is stated very clearly in F:;N.J.S.A.
2A:34-23 and its accompanying statements.

However, all such property, real,
personal or otherwise, legally or
beneficially acquired during the
marriage by either party by way of gift,
devise or intestate succession shall not
be subject to equitable distribution....

The Senate Judiciary Committee statement set forth the

purpose of the amendment to FEIN..J’.S.A. 2A:34-23 as an
exemption of gifts, devises and bequests from equitable
distribution.

To permit a compulsory division
of the asset between the recipient
and his spouse is contrary to the
marital expectations of the recipient
and the giving parent or relative.
Since the efforts of neither spouse
resulted in the gift, devise or bequest,
it need not be
marital asset under the partnership
concept of marriage. [Senate Judiciary
Committee statement to Assembly Bill
1229, L1980, ¢. 181}

reparded as a

11 2]
value fluctuations are based exclusively on market conditions.
Passive, immune assets, in one name, and their incremental
values are viewed as separate property and are thus not subject

to distribution, j ainter v. Painter, 65 N.J 196, 214, 320

A.2d 484 (1974).

In Mol v Mol, 147 N.J Super. 5,370 4.2d 509 {App.Div.1977)
the marital residence, owned by defendant-husband prior
to the marriage was an example of a passive asset. The
court stated that #487 plaintiff was “not entitled to share
in that portion of the enhancement in value of the house
which was due solely to inflation and to which she did
not contribute in any way.” Id at 9, 370 A.2d 509. The
action was remanded for findings of fact and conclusions
distinguishing that portion of increased value which was the
result of independent economic factors from “that portion to
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which plaintiff contributed or for which husband and wife
were jointly responsible.” fbid.

This principle was relied upon by the Appellate Division in
Wadlow v. Wadlow, 200 N.J Super, 372, 381-382, 491 A.2d
757 (App.Div.1985), in its consideration of a security account
which was established by plaintiff's parents, segregated
during the marriage and never intended to benefit defendant-
husband. The Appellate Division held that *[t]he value of
plaintiff's interest in the account was, thus, immune from
distribution.” fd. at 381, 491 4.2d 757,

Additionally,

... the income or other usufruct derived
from such property, as well as any
asset for which the original property
may be exchanged or into which it,
or the proceeds of its sale, may be
traceable shall similarly be considered
the separate property of the particular

spouse, ﬁ[Pain!er v. Painter, supra,
65 N.J. at 214, 320 4.2d 484].

Assuming a finding of an immune, passive asset, the court
will not be called upon to select a date for equitable
distribution, as there will be none.

II.

Active Immune Asset (Pre—Marital,
Gift, Inheritance)} in One Name,

[3] [4] Active assets involve contributions and efforts
towards their growth and development which directly
increase their value. Faced with determinations regarding
active immune assets in one name, courts have examined
the driving force behind the incremental growth. When the
increase in value is brought about solely through the efforts of
the owner, that value is undistributable, therefore no valuation
date need be set.

*488 Conversely, when such value is derived, in part or
in whole, from the efforts of the non-owner, it is subject
to distribution. Thus “the immunity of incremental value ..,
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is not necessarily intended to include elements of value
contributed by the other spouse, nor those for which husband

and wife are jointly responsible.” w]d. at214,n. 4,320 4.2d
484, Hence, the valuation date in the second scenerio occurs
at the time of distribution.

[5] The increased value of active immune assets must be
“considered eligible to the extent that it may be attributable
to the expenditures or the effort of” the non-owner **888
spouse and a determination must be made regarding the extent
the original investment has been enhanced by contributions
of either spouse. Scherzer v. Scherzer, supra 136 N.JSuper. at
401, 346 A.2d 434, The non-owner's spouse's contribution to
the incremental value can be towards the mortgage paydown
and would thus transform a 100% immune, pre-acquired asset
to one to be included in equitable distribution, but for limited

purposes. See FDGJ'f[ﬁih v. Griffith, 185 N.J Super. 382, 385,
448 4.2d 1035 (Ch.Div.1982).

1.

Passive and Active Assets in One Name
Acquired in Contemplation of Marriage.

This category of assets requires analysis of the nature
of the relationship between the parties, the extent of
any participation by either person in the acquisition and
subsequent maintenance of the asset and the intent of the
parties regarding use of the property at the time of purchase,
The question of premarital assets often arises with the
purchase of real estate and the critical issue has become
whether the value of such property will be subject to equitable
distribution.

FﬂC0:1ey v. Coney, 207 N.JSuper 63, 503 A.2d 912

(Ch.Div.1985) and [ Raspa v Raspa, 207 N.JSuper. 371,
504 A2d 683 (Ch.Div.1985) evaluated the distribution
potential of the parties' residence. In both situations, the
parties had arranged for and purchased a home prior to their

marriage, however, title was in one name only. FE'Coney
*489 determined that pre-marital property “occurs where
one or both marital parties acquired either personal or
real property jointly and made contribution to same before

marriage.” FE|207 N.J Super. at 73, 503 4.2d 912. While

FEIConey looked to the initiation of a marital relationship

Government Works.
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to determine that property obtained specifically for family
use was property acquired during marriage pursuant to

FjN.JS.A. 2A:34-23, F:}Raspa v Raspa, supra, looked to
principles of equity and stated:

... the rule of immunity of assets acquired prior to marriage
[is] excepted where the marital partners jointly select and
purchase an asset in contemplation of marriage and for the
purpose of the marital enterprise.

Designation of title in the name of one of the parties should
not bar a determination of the property's intended and

active status as a marital asset. {fg[m’., 207 N.J Super. at
386, 504 4.2d 683]

Similarly to the parties in the aforementioned cases, the

couple in Pﬂl-léiss v. Weiss, 226 N.JSuper. 281, 543 A.2d
1062 (App.Div.1988) purchased a home within months prior
to the marriage ceremony, intended the home to be their
marita] residence and both subsequently maintained the
property. The Appellate Division held that

a marital partnership may be
found to have commenced prior to
the marriage ceremony, where the
parties have adequately expressed that
intention and have acquired assels
in specific contemplation of their
marriage. This conclusion recognizes
that  the enterprise” of
marriage may begin even before the
actual marriage ceremony through the
purchase of a major marital asset
such as a house and substantial

“shared

improvements to that asset. F‘j[]d. at
287, 543 A.2d 1062]

Furthermore, the Appellate Division determined that the
matital residence, a passive asset, was to be valued at the time
of the trial.

[6] The importance of the parties’ relationship, prior fo

any property acquisition, is highlighted in ij'l/[angone v
Mangone, 202 N.J Super. 503, 495 A4.2d 469 (Ch.Div.1985)
and Rolle v Rolle, 219 N.JSuper 528, 530 4.2d 847

{Ch.Div.1987). The parties, in each situation, had resided
together for a prolonged period prior to the actual marriage

ceremony. The parties in F"ﬂz\/{angone had begun their
relationship in 1975, moved in together in 1977 and married
in 1981. At the time of their divorce, plaintiff’ sought a
distributive share of property acquired prior to the marriage.
The *#*490 court held that plaintiff sought an expansion
of the palimony coniract and such distribution **889 was

specifically disallowed in ﬁKoziowsi(i v Koziowski, 80

N.J. 378, 403 A.2d 902 (1979), and P Crowe v DeGioia,
90 N.J 126, 447 A.2d 173 (1982). Rolle stated, not only
was prior-acquired property non-distributable, but other
equitable remedies were more appropriate. The parties in
Rolle had acquired their residence three months prior to their
cohabitation, thus the purchase was made in contemplation
of cohabitation, not marviage, which is one of the chief
requirements.

The establishment of a marital partnership with the requisite
intent that the asset is specifically for family use subjects the
asset to equitable distribution. It follows logically that the
asset will be valued in accordance with marital assets acquired
during the marriage as set forth elsewhere herein.

Iv.

Passive Joint Asset Acquired During Marriage,

{7] A passive asset, acquired jointly during the marriage is
subject to equitable distribution, Furthermore,

[iif the asset increases in wvalue
between the time confrolling for
purposes of inclusion and evaluation,
i.e. ordinarily the date of filing the
complaint, and the time of actual
distribution ordered by the Court, ...
(and) [i]f the increase in value is
simply due fo market factors or

inflation, each party should share

equitably in the increment. F:] [Bednar
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v. Bednar, supra, 193 N.J Super. at 333,
474 A.2d 17]

One year later, the Appellate Division in Hadlow v Hadilow,

supra, noted the above cited portion ofthe FEBednm' decision
and stated that the “trial court failed to account for the
accretion in value of the property [marital home] between
the date of the filing of the complaint and the time of the
distribution order.” 200 N.J Super. at 384, 491 A.2d 757. This
decision set forth the principle that the incremental value of
the marital residence was purely the result of market factors
and “the trial judge should have considered the appraisal
value of the property at the time of the hearing.” /4 at 385,
491 A.2d 757. The designation date for valuation of a passive
joint asset acquired during marriage was thus established,

*491 V.

Active Joint Asset Acquired During Marriage.

I8] A guiding principle for the distribution of the
incremental value of a jointly-owned asset acquired during

the marraige was set forth in FJBednar v. Bednai; supra.
Bad faith or fraud on the part of one partner or “[i]nterim
accretions pending actual distribution due to the dilligence
and industry of a party in possession of an asset, independent
of identifiable market forces, should accrue to that party

alone.” F:][d, 193 N.JSuper at 333, 474 4.2d 17. The
act of filing the divorce complaint signifies the death of
the marital relationship and simultaneously terminates the
non-participatory spouse's proportionate share of the asset's
heightened value.

V1

Active Asset Acquired During Marriage in One Name,

[9] One of the main purposes of FEN.J.S.A. 2A:34-23 was
to enable the courts to allocate marital assets between spouses
at the time of their divorce. At the outset, our Supreme Court
stated:

[tlhe judicial task fof -equitable
distribution] may upon occasion be
a difficult one but it will hardly
be novel. Seeking just and equitable
results is and has always been inherent
in the judicial function; it has been a
chief concern of the couris for many

centuries. W[Paimer v. Painter supra,
65 N.J at 209, 320 4.2d 484)

wi’ai}:ter advised that judicial interpretation on a case-by-
case basis, as needed, can supply specific guidelines to govern

particular situations, Wz’d at 213-214, 320 A.2d 484,

The court now addresses the valuation date of an active
asset acquired in one name during the marriage. Applying
the well-reasoned decisions found in the chronicle of cases
in prior sections, this court finds that the incremental value
subjectto **890 equitable distribution should be determined
as of the date the complaint for divorce is filed. The filing
declares the irretrievable breakdown of the relationship and
provides a precise date for the termination of the marriage.

F:] *492 Brandenburg v. Brandenburg, 83 N.J. 198, 416
A.2d 327 (1980). By its very nature, an active asset's increase
or decrease in value is a direct result of the attention, time,
energy and devotion of the sole owner. Therefore, this court
acknowledges its predecessors in stating that, if one spouse
labors or makes waste of an asset, it is that spouse who ought
to reap any benefit or suffer any loss which occurs as a direct
consequence of effort and time exerted,

VIL

Passive Asset Acquired During Marriage in One Name.

[10] In direct opposition to an active asset, a passive asset
will rise or fall in value regardless of the attention, time,
enetgy ot devotion of its owner, The value of such an asset is
dependent exclusively upon market factors.

Since evolvement of matrimonial law has been towards
concepts of sharing and includibility, this court holds that the
incremental value of a passive asset acquired in one name
during the time of the marriage shall be determined as of
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the date of the trial. To do otherwise would be unjust and
inequitable as one spouse would either reap a windfall or
suffer a loss which was not of his or her doing.

[11] ‘To summarize the distribution and evaluation dates of
the incremental value of assets:

L. Passive, Immune Asset (Pre~Marital, Gifl, Inheritance)
in One Name:

not distributable.

I1. Active Immune Asset (Pre—Marital, Gifl, Inheritance) in
One Name:

A) if increase solely through the efforts of owner: not
distributable,

B) if increase partially or solely through the efforts of
non-owner: distributable as of date of distribution.

11. Passive and Active Assets in One Name Acquired in
Contemplation of Marriage:

A} passive assets are distributable and incremental value
is determined at the time of distribution,

B) active assets are distributable and valuation is
determined as of the date of the complaint.

IV, Passive Joint Asset Acguired During Marriage:

disiributable and valuation is determined at the time of
distribution.

“493 V. Active Joint Asset Acquired During Marriage:

A) barring fraud or bad faith the incremental value is
distributable and determined at the time of distribution;
unless

B) the increment is the result of active management of
one with no participation by the other, then valuation of
the asset is determined as of the date of the complaint.

VI. Active Asset Acquired During Marriage in One Name:

distributable and determined as of the date of the
complaint.

VII. Passive Asset Acquired During Marriage in One
Name.

distributable and incremental value is determined at the

time of distribution,
Applying these principles and conclusions to the case at bar,
it becomes evident that the stock exchange seat is a passive
asset acquired during marriage in the name of defendant
only. Therefore, valuation of defendant's seat on the New
York Stock Exchanpe will be determined as of the date of
distribution at which time it was evaluated at $700,000.

All Citations

230 N.J.Super. 482, 553 A.2d 885

End of Document
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Superior Court of New Jersey,
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Jacqueline J. SCAVONE, Plaintiff- 13]
Respondent and Cross—Appellant,
\2
Carmine D. SCAVONE, Defendant—
Appellant and Cross—-Respondent.

Submitted Aprit 9, 1990,
f
Decided May 17, 1990.

Synepsis

Action was brought for divorce. The Superior Court,
Chancery Division, Bergen County, Krafte, J., 230 N.J.Super,
482,553 A.2d 885, entered divorce decree from which appeal
was taken, The Superior Court, Appellate Division, held that
husband's stock exchange seat could properly be valued as of
trial date rather than complaint filing date, where intervening
fluctuations in value were due to market conditions, unrelated
to any efforts or input by parties.

[4]

Affirmed.

Pracedural Posture(s): On Appeal.

[5]
West Headnotes (6)

[1} Divorce &= Businesses and associated assets
in general
Husband's stock exchange seat could propetly be
valued as of trial date rather than complaint filing
date, where intervening fluctuations in value
were due to market conditions, unrelated to any
efforts or input by parties.

fo}

25 Cases that cite this headnote

Y

i2] Divorce ¢~ Businesses and associated assets
in general
Divorce court properly rejected amount
husband's pariner received from sale of his one-
half interest in stock exchange seat as value of
husband’s one-half interest in seat where there

was evidence that partner sold seat for less than
fair market value.

2 Cases that cite this headnote

Divorce <= Businesses and associated assets
in general

Divorce court properly declined to consider
hypothetical tax consequences from future sale
of stock exchange seat, when valuing seat as
marital asset, absent evidence that husband
intended to sell seat in foreseeable future.

5 Cases that cite this headnote

Divorce <= Businesses and associated assets
in general

Divorce court did not abuse its discretion in
distributing husband's stock exchange seat to
him and all of parties' “liquid assets” to wife,
rather than splitting liquid assets and giving
wife lien on husband's seat; immediate final
resolution of method of equitable distribution
was encouraged, and stock exchange seat was
capable of generating income for husband.

3 Cases that cite this headnote

Divorce = Earnings, earning capacity
Divoree <= Age of pasties

Alimony award of $1,581 per month for six
moinths, and $1,330 per month thereafter was not
excessive; husband's net monthly income was
$4,210, wife was 59 years old and unemployed,
and it was probable that wife's earnings would
not substantially improve in the future.

Divorce <= Discovery

Divorce = Financial condition and resources
in general

Denial of wife's application for counse]l fees
was not abuse of discretion, though portion
of fees were incurred as result of discovery
and enforcement of motions necessitated
by husband's failure to disclose financial
information; wife had been awarded substantial
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liquid assets, husband's present resources were
limited, and he faced substantial counsel fees
himself.

Attorneys and Law Firms

*135 #%1231 Albert, Pescatore & Shapiro, attorneys for
defendant-appellant and cross-respondent (Joel M. Albert,
Hackensack, on the brief).

Lamb & Corcoran, attorneys for plaintiff-respondent and
cross-appellant (Robert T. Corcoran, of counsel and on the
brief with Michele A, McGuire, Hackensack).

Before Judges PETRELLA, O'BRIEN and HAVEY,
Opinion
PER CURIAM.

In this matrimonial litigation, defendant ex-husband appeals
from those portions of the judgment of divorce distributing
the *136 marital assets and awarding alimony. Specifically,
defendant contends that the trial court erred in valuing
defendant's seat on the New York Stock Exchange (NYSE)
as of the date of trial, rather than the date the complaint was
filed or in the alternative, as of the date defendant's partner
sold his one-half interest. Defendant also argues that the trial
court erred in failing to consider the tax consequences of the
equitable distribution award and other pertinent criteria in
distributing the assets. Finally, defendant argues that the trial
court's award of alimony was excessive,

Plaintiff ex-wife cross-appeals, contending that the trial court
abused its discretion in denying her application for counsel
fees. We affirm.

After 37 years of marriage, the parties were divorced
following a lengthy trial by judgment dated November 29,

1988, ! During the course of the marriage defendant acquired
a one-half ownership interest in a seat on the NYSE. Both
parties agree that the seat is not only marital property, but
is an asset which is subject to fluctuations based on “market
conditions.” As of the date of the filing of the complaint,
August 22, 1985, the value of the seat ranged from $350,000
to $400,000. Its value reached in excess of $1,000,000 in
1987, In September 1988, defendant's partner sold his 50%
share in the NYSE seat for $250,000. As of the date of the

trial, October 12, 1988, it was stipulated that the value of the
seat was $700,000.

Judge Krafte fixed the value of defendant's one-half interest
in the NYSE seat at $350,000, representing one-half of its
value as of the trial date. 230 N.J Super 482, 493, 553
A.2d 885. After analyzing conceptual differences between
“active” and “passive” marital assets, the judge reasoned that
defendant's NYSE seat “is a passive asset acquired during
marriage” *137 whose fluctuation in value from the date of
the complaint to the date of trial was due to market conditions,
unrelated to any efforts or input by either party. fhid Thus,

citing FE'Bednar v. Bednar, 193 N.J Super: 330, 474 4.2d 17
(App.Div.1984) and Wadlow v Wadlow, 200 N.J Super. 372,
491 A4.2d 757 (App.Div,1985), he concluded that the valuation
date should be the trial date, rather than the complaint filing
date.

The parties essentially agreed as to the value of the remaining
marital assets, including the marital home, which, together
with defendant's interest in the N'YSE seat, totalled $669,940.
The judge concluded that each party was entitled to one-half
of the marital assets. He accordingly distributed $334,970
to plaintiff, including proceeds of the sale of the marital
residence. Defendant was given his interest in the NYSE seat,
various life insurance policies and a balanee remaining in
his Keogh Plan after distribution of a portion to plaintift.
The judge also awarded alimony to plaintiff in the amount of
$1,581 per month from November 1, 1988 through May 31,
1989, and thereafter $1,330 per month.

*%1232 We find no error in Judge Krafie's method of
valuation, In Bednar, we noted that there was no iron-clad
rule for determining the date of valuation of marital assets
but “use of a consistent date is preferable, such as the filing

of the complaintf.]” Fﬂl% N.J.Super. at 332, 474 A.2d 17.
However, we stated that “[t}he question of enhancement or
accretion in value pending distribution is separatef,]” and
we distinguished between an increase in value caused by
market factors or inflation and an enhancement which is the
result of the “personal industry of the party controlling the

asset{.}]” F:Id at 333, 474 4.2d 17. We held that “[i]nterim
accretions pending actual distribution due to the diligence and
industry of a party in possession of an asset, independent of
[the] market forces,” should accrue to that person alone, but
where the enhanced value is attributable to market factors or
inflation, “each party should share equitably in the increment
[.1” fbid.; see also Wadlow, supra, 200 N.J Super. at 384, 491
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A.2d 757 (defendant *138 entitled to share in increase in
value to marital home from date of filing of the complaint
to date of hearing, since the increase was caused solely by
market factors).

[1] Here, the judge properly concluded that the NYSE seat
was a passive asset whose value increased from the date of the
filing of the complaint to the date of trial. His determination
that the increase in value was caused solely by market factors
is well-founded in the evidence. Defendant conceded that the
most important factor in determining value of the seat is the
“market forces” and whether or not he works on the stock
exchange floor has no influence on the seat's value. Since
the increment in value was caused solely by market forces
and not by defendant's efforts or diligence, it was not an
abuse of discretion to apply the trial-date value. We therefore
affirm Judge Krafte's determination fixing the value of the
NYSE seat as of the date of trial substantially for the reasons
expressed in his opinion reported at 230 N.J Super 482, 553
A.2d 885.

[2] We also reject defendant's alternative argument that
the trial court should have fixed the value of defendant's
interest in the seat at $250,000, the amount defendant's partner
received in September 1988 from the sale of his one-half
interest. However, defendant partner's was a limited partner
and the evidence suggests that he sold his interest for less
than fair-market value because defendant intended to lease
the seat, and the pariner, living in Michigan, would not be
able to oversee the lease. Therefore, the transaction was not
representative of the seat's true value,

Defendant next complains that Judge Krafte erred in failing
to consider the tax consequences on the hypothetical, future
sale of the NYSE seat. Defendant notes that he purchased the
seat for $42,500, and any future sale of the seat will cause a
“tremendous tax liability” that should have been considered
in the distribution of the marital assets.

%139 We held in FaOrg.’er w Orgler, 237 N.JSuper. 342,
568 4.2d 67 (App.Div.1989)}, that while hypothetical taxes
should not be deducted from the value of marital assets,
potential tax consequences arising out of the future sale of
marital assets is a factor that should be considered in the

overall equitable distribution scheme. F‘Zjld at 356, 568 A.2d
67. However, we stressed that there must be an evidentiary
basis for the hypothetical tax consequence “presumably fixed
by competent expert testimony” before it is considered as a

factor in determining the distributive share of each party. Jbid.
See also N.J.S 4. 2A:34-23.1 (a court shall apply the pertinent
factors in distributing assets and “shall make specific findings
of fact on ithe evidence [.]” [Emphasis added] ).

{3] Here, the judge properly declined to consider
hypothetical taxes because no evidence, expert or otherwise,
was adduced to permit him to make findings as to
the hypothetical tax impact. There was no evidence that
defendant intended to sell the seat in the foreseeable future.
Indeed, he testified that he leased the seat “to get out of the
pressure cooker” and at the same tiime “use my asset ... as an
income.” Thus, the possibility of future sale of the seat was
entirely speculative, as was the **1233 price for such a sale
and the federal and state tax consequence resulting therefrom.

4] Defendant next claims that it was an abuse of discretion
to distribute the NYSE seat to him and all of the “liquid
assets” to plaintiff. He suggests that a “more reasonable ...
determination” would have been to place a lien in plaintiff's
favor on defendant's NYSE seat to be paid when the seat was
sold or upon defendant's death, and distribute to him some
of the liguid assets. However, immediate final resolution of
the method of equitable distribution is to be encouraged.

F’ljﬁmfoore v Moore, 114 N.J 147, 161-162, 553 4.2d 20
(1989). “Long-term and deferred sharing of financial interests
are obviously too susceptible to continued strife and hostility,
circumstances which our courts traditionally strive to avoid
to the greatest extent possible.” *140 Kikkert v. Kikkeri, 177
N.J.Super. 471,478,427 4.2d 76 (App.Div.), aff'd 0.b. 8§ M.J.

4,438 4.2d317(1981); see also FaBorodinsky v Borodinsky,
162 N.J Super 437, 443, 393 4.2d 583 (App.Div.1978).

Moreover, this is not a case where a party is left with an asset,
such as raw land, which is incapable of generating income.
Leasing of the seat provides defendant with an immediate
and generous source of income. Finally, defendant is not
required to make a cash payment to plaintiff for her equitable
share in the NYSE seat, Instead, Judge Krafte reasonably
ordered distribution of other assets to plaintiff in lien of a
cash payment by defendant for plaintift's share of the seat.
We cannot say that the judge mistakenly exercised its broad
authority in the manner by which the assets were distributed.
See Hadiow, supra, 200 N.JSuper at 377, 491 4.2d 757.
Qur careful review of the judge's findings satisfies us that

it conscientiously applied the factors under wPain!er v
Painter, 65 N.J 196, 211212, 320 A.2d 484 (1974) and
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N.JS A 2A:34-23.1. Also, the judge's findings, in applying
the criteria, are clearly grounded in the evidence.

[5] We also find no reason to disturb the alimony award.
Judge Krafte estimated defendant’s net monthly income from
his lease of the NYSE seat and Keogh Plan to be $4,210.
It also considered the fact that plaintiff at the time of trial
was 59-years old and unemployed. Further, it considered
the duration of the marriage, the parties' standard of living
during the marriage and their present monthly expenses.

See FaLepis v. Lepis, 83 N.J 139, 150, 416 4.2d 45
(1980); Bonanno v. Bonanno, 4 N.J. 268, 274-275, 72 A.2d
318 (1950). Considering the parties' pre-divorce standard of
living, plaintiff's age, her needs and the probability that her
earnings will not substantially improve in the future, as well
as defendant's present income, we cannot say that the alimony

award was excessive. See I
A.2d 45,

*141 [6] Inhercross-appeal, plaintiff argues that the judge
etred in denying her application for counsel fees. Her counsel
submitted a certification detailing the time and nature of his
legal work and disbursements for which he sought a counsel
fee in the amount of $38,205.30, plus fees of $464.74 owed
to another law firm for its services and $687 to an accountant.
Plaintiff argues that a substantial amount of the fees incurred
wete because of defendant's “recalcitrant position™ in refusing
to disclose his financial worth.

We find no abuse of discretion in denying plaintiff's
application. It is true that a portion of the fees were incurred
as a result of discovery and enforcement motions necessitated
by defendant's failure to disclose documents as to his assets.
However, the judge awarded plaintiff nearly $335,000 in
liquid assets, Defendant in turn received the “non-liquid”
NYSE seat. Approximately one-third of defendant's net
income from the seat is paid to plaintiff as alimony. While
his present resources are limited, he nevertheless faces
substantial counsel fees himself generated from this litigation.
Moreover, even if part of the fees were generated because
of defendant's “recalcitran[ce],” absent here is an adequate
showing of need and a mistaken exercise in discretion
in ordering the parties to pay their own fees. Plaintiff's
application for counsel fees was therefore properly denied,

See F]Chaimers v Chalmers, 65 N.J 186, 195,320 4.2d 478
(1974); **1234 F“] Williams v. Willicans, 59 N.J. 229, 233,

281 4.2d 273 (1971}, Fgﬁf[ayer v. Maver, 180 N.J Super. 164,
169, 434 4.2d 614 (App.Div.), certif. den. 8§ N.J. 494, 443
A.2d 709 (1981).

Affirmed.

All Citations

243 N.J.Super, 134, 578 A.2d 1230

Footnotes

1 Three children were born of the marriage. However, as of the date of the divorce, all were emancipated, and

hence no support or custody issues were raised.

End of Document
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Synopsis
In divorce proceedings, the Superior Court, Chancery

Division, Essex County, Glickman, J.5.C., F'3589 A2d 1358
ordered distribution of marital assets, and appeal and cross-
appeal were taken. The Superior Court, Appellate Division,
Wefing, 1.8.C., temporarily assigned, held that: (1) former
wife was not entitled to have credit, as part of equitable
distribution, for half of marital funds used by husband to
attempt to support failing business during separation; (2)
former wife was entitled to credit for husband's use of marital
funds, during separation but before divorce, to meet pendente
lite support obligations; and {3) transfer of marital funds to
support failing business did not violate court order barring
separated spouses from “alienating” or “encumbering” any
assets.

Affirmed in part; remanded in part.

West Headnotes (11)

Divorce &= Businesses and associated assets
in general

1]

Former wife was not entitled to have credit, as
part of equitable distribution, for half of marital
funds used by husband to attempt to support
failing business during separation of spouses but
before divorce was final.

WESTLAW @ 2026 Thomson Rewd

12]

(31

5]

(6]

o Mo elaim o onginal UL

1 Case that cites this headnote

Divorce = Valuation of Property or Interest
in General

Consequence of value fluctuations for purposes
of equitable disiribution of marital property
should not turn wholly on whether asset is
praoperly classified as active or passive asset.

5 Cases that cite this headnote

Divorce <= Necessaries and family expenses
in general

Former wife was entitled to credit for husband's
use of marital funds, during separation but
before divorce, to meet pendente lite support
obligations.

Divorce <= Dissipation, Secreting and Waste;
Recapture

Finding that former husband used marital
funds improperly in one respect does not lead
inexorably to conclusion that all actions were
improper.

Divorce = Injunction against disposition of
property before award

Husband's transfer of marital funds to support
failing business did not violate court order
barring separated spouses from “alienating” or
“encumbering” any assets; transfer was from one
marital asset to another.

3 Cases that cite this headnote

Divorce <= Intra-family loans in general
Diverce <= Verdict, Findings, or
Determination

Finding that former wife knew of husband's loans
to his brother prior to couple's separation and had
acquiesced in them was finding of fact supported
by record and would not be overturned on appeal.
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(8]

1

{10

(11]

Divorce &= Credits, offsets and deductions in
general

Divorce = Debts and liabilities

Former wife would be entitled to credit to extent
that conversion of husband's loan to his brother
from secured to unsecured and forbearance in
collecting loan impaired wife's security, and, thus
remand was necessary to allow trial court to
make finding on mortgage between husband and
his brother.

Divorce &= Tax consequences of distribution
Divorce ¢= Tax interests and benefits

Hypothetical tax consequences on future sale or
transfer of marital assets should not be deducted
from present value for equitable distribution
pwrpose; hypothetical tax is too speculative to
permit reduction in value but is considered in
equitabie distribution process.

6 Cases that cite this headnote

Divorce = Tax consequences of distribution

Wife was liable for 50% of tax obligations
created when business assets were transferred to
bank in return for release from loan; if marital
assets were to be distributed on 50-30 basis,
labilities would also be so distributed.

3 Cases ithat cite this headnote

Divorce <= Evidence in general

Trial judge had discretion to rely on letters
from husband's counsel setting forth time spent
by court-appointed expert analyzing husband's
accounts and figures for which husband was
responsible.

1 Case that cites this headnote

Divorce <= Tax consequences of distribution

Divoree o= Methods of distribution;
compensating payments

Capital gains tax payable by former husband
as result of sale of marital home would not

be deducted from gross proceeds even though
capital gains tax on the husband's share of sale
would have to be paid immediately while wife
used her proceeds to purchase new residence.

| Case that cites this headnote

Attorneys and Law Firms

*485 **505 Joel D. Siegal, West Orange, for appellant/
cross-respondent (Hellring, Lindeman, Goldstein & Siegal,
attys.; Mr. Siegal, Stephen L. Dreyfuss and Sheryl E. Koomer,
Newark, on the brief).

Barry 1. Croland, Haworth, for respondent/cross-appellant
(Stern, Steiger, Croland, Tanenbaum & Schielke, attys.; Mr.
Croland, of counsel; Jay Rubenstein and Meridith J. Bronson,
Paramus, on the brief).

*454 Before SKILLMAN, KESTIN and WEFING, IJ,

Opinion
The opinion of the court was delivered by

WEFING, 1.8.C. (temporarily assigned)

The parties to this matter were married in September, 1966,
they separated in January, 1987, and were granted a final
judgment of divorce on December 17, 1991, Defendant has
appealed, and plaintiff has cross-appealed, from certain orders
entered by the trial judge during the divorce proceedings and
certain provisions of the equitable distribution ordered in the
final judgment of divorce.

Two children were born of the marriage, both of whom
are now emancipated. When plaintiff filed his complaint
for divorce in 1988, the older son was in college and the
younger in prep school. The family lived in a large home in
South Orange and, during the course of the marriage, plaintiff
engaged in several business ventures, one of which was quite
successful and the last of which was not, He owned an
envelope manufacturing business which he sold in December
of 1981. The net proceeds from this sale were slightly in
excess of $2,000,000. He invested this sum and supported his
family with the income and dividends for the next several
years while he investigated other business opportunities.

WESTLAW
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Plaintiff eventually settled on a foreign automobile
dealership, Coast Iimported Car, in Toms River. The business
was conducted through four separate corporations: Coast
Imported Car Corp., Coast Realty Associates, Select Auto
Leasing Corp. and Coast Auto Electronics Corp. (all
hereinafter referred **506 to as “Coast”). He and his
original partner in the venture, Joseph Amore, obtained
*456 franchises for the sale and lease of Audi, Volkswagen,
Porsche and Mercedes Benz automobiles. At the outset of
the venture, plaintiff contributed $200,000 to the enterprise,
while the $3,000,000 balance was financed through The First
National Bank of Toms River (hereinafter “Bank™). Plaintiff
was required to personally guarantee Coast's debts to the
Bank. Plaintiff held a two-third interest in Coast while Amore,
who contributed no funds, owned the remainder. In January
of 1988, when the divorce complaint was filed, the amount
of debt guaranteed by plaintiff in connection with Coast,
inciuding the floor plan, was in excess of $10,000,000.

Plaintiff entered the automobile business in 1985 and in
October of 1987, the stock market collapsed. With it,
according to plaintiff, so did the market for high-end luxury
imported cars, Plaintiff also contended that the business
suffered due to the decline in the dollar, certain adverse
publicity associated with Audis and a nationwide decline in
the sale of Volkswagens,

In November of 1988, the frial court entered one of the orders
at issue here which provided in part:

Both plaintiff and defendant are
hiereby restrained and enjoined from
alienating or encumbering in any
manner any of the assets of the
parties or either of them, except that
plaintiff shall not be restrained and
enjoined hereunder from conducting
his business known as Coast Imported
Cars in the ordinary course and
provided that the parties may alienate
or encumber any assets upon their
mutual agreement in writing or upon
further order of this court{.]

After entry of that order, and despite its existence, plaintiff
advanced, from marital funds, some $400,000 to Coast. Of
that total, $350,000 was advanced in an effoit to meet ¢ritical

cash shortages, and $50,000 was used to pay plaintiff's
counsel fees incurred in litigation between himself and

Amore. ! Plaintiff's efforts to keep the business going and
ultimately to sell it were unsuccessful. In December of 1990,
he transferred the business and the realty associated with
it to the Bank in exchange for a *457 release of liability.
Trial commenced in this matter in January of 1991, By that
date, Coast, to which plaintiff had attributed a net value of
$1,000,000 on a February 1987 financial statement, had no
value.

L

[1} Defendant's two initial points on appeal revolve around
the trial court's refusal, as part of the equitable distribution,
to give her a credit of $200,000, or one-half of the marital
funds used by plaintiff in the business of Coast, and the trial
court's decision that, for purposes of equitable distribution,
Coast should be valued as of the time of trial, rather than the
date of the filing of the complaint. Both of the trial court's

determinations on these issues are contained in FﬂGol'dman
v. Goldmean, 248 N.J Super 10,589 4.2d 1358 (Ch.Div.1991).

[2] We have concluded, upon a careful review of the record
and consideration of all the arguments advanced, that the
trial judge's reasoning in both regards was, in the particular
situation presented here, ultimately cotrect. Our affirmance of
those holdings should not be construed as permission for one
spouse to use marital funds as venture capital with impunity.
We think that the trial judge here correctly recognized that he
was confronted with a unique situation and that application
of a rigid categorical analysis would have only hindered him
in fulfilling his ultimate obligation to effectuate a distribution
of marital assets which, overall, was equitable to both
parties. The consequence of value fluctuations for purposes
of equitable distribution should not, for instance, turn wholly
on whether an asset is properly classified as an active or
passive asset. Scavone v Scavene, 230 N.J Super: 482, 553
A.2d 885 (Ch.Div.1988), aff'd 243 N.J Super. 134, 578 A.2d
1230 {App.Div.1990).

**507 Defendant contends that the result of an affirmance
of the trial judge's action here will be to encourage spouses
to pour marital assets into failing business enterprises. We
disagree. We note, for instance, that defendant stipulated
below that plaintiff did not #458 act with bad faith in
making these transfers, and that defendant presented no proof
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during the course of the trial either that the transfers into
Coast were unreasonable in terms of business judgment or
that Coast failed due to plaintiff's poor business judgment or
mismanagement,

31 4
after entry ofthe order of November 3, 1988, plaintiffnot only
used $400,000 of marital funds in connection with Coast, but
he also used marital funds to meet his pendente lite support
obligations. To the extent that plaintiff did so, defendant was

entitled to a credit under l’ﬂ Weiss v Weiss, 226 N.JSuper.
281, 543 4.2d 1062 (App.Div.}, certif. denied, 114 N.J. 287,
554 4.2d 844 (1988). The trial judge here gave the defendant
the full credit to which she was entitled. We do not believe that
the fact that plaintiff may have used marital assets improperly
in one respect must lead, inexorably, to a conclusion that all
of the plaintiff's actions were improper.

[5] Defendant also argued below, and repeats on appeal,
that plaintiff acted in violation of a court order when he
made these transfers and that sanctions should be imposed,
The order at issue barred both parties from “alienating or
encumbering in any manner any of the assets....” To alienate is
to convey or transfer title to an asset. Black's Law Dictionary
96 (4th ed. 1968). Transferring these funds into Coast conld
not be considered a violation of that portion of the order. To
encumber an asset is to malke it subject to a charge or liability.
Id. at 908, While these transfers could arguably be viewed as
an encumbrance, we agree with the trial judge that, in reality,
what occurred was a transfer from one marital asset to another.

PﬂGoidman . Goldman, supra, 248 N.J Super at 18, 589
A.2d 1358,

We are confident that if this experienced trial judge, who was
fully familiar with this matter, had a perception that plaintiff's
actions were a contemptuous flouting of the court's authority,
he would not have hesitated to impose significant penalties on
the plaintiff. We will not second guess him now.

*459 II.

Defendant’'s next argument revolves around certain
transactions between plaintiff’ and his brother Budd. Budd
Goldman established a business, Banning Enterprises Ltd,
to import and sell giftware, On February 27, 1985, plaintiff
lent $200,000 to his brother in connection with that business.

The terms of the loan were reflected in a letter from Budd

Defendant argued below and repeats on appeai that

Goldman to his brother dated February 27, 1985, which called
for an interest rate of 12%, with the principal due in five years,
The loan was to be secured by an unrecorded mortgage on
property located at 1921 Bellinore Avenue, Bellmore, New
York. The record does not indicate that a separate mortgage
document was ever executed,

Budd Goldman made regular interest payments to his brother,
receipt of which was reflected in the joint income tax returns
filed by these parties. In August of 1986, plaintiff and his
brother Budd agreed, again by letter, to reduce the interest
rate from 2% to 10%; regular interest payments continued,
however. In January of 1987, the month in which plaintitf and
defendant separated, plaintiff advanced an additional $50,000
to his brother. This loan was at 8% and was again to be secured
by the same unrecorded mortgage. In November of 1987, after
the parties to this action had been separated for almost a year,
and just prior to plaintiff filing his complaint for divorce,
plaintiff and his brother negotiated a revision to their loan
agreement. Under the revised terms, intersst payments were
deferred until maturity, which was extended until December
31, 1991, and the previously secured loan was converted to an
unsecured one. This agreement was reflected in another letter
between the brothers, dated November 5, 1987,

Converting the loan into one which was unsecured permitted
Budd Goldman to sell the property at Belimore Avenue;
he realized over $200,000 from the sale of that real estate,
Plaintiff made no effort to collect on **508 the outstanding
loan at that time. The proceeds of the sale of the real
estate were evidently used by Budd Goldman in the Banning
business. Plaintiff at a later point advanced an additional
$50,000 to his brother Budd. Banning *460 encountered
subsequent financial reversals and the business ultimately had
to be sold to avert bankruptcy. Budd Goldman has not yet
repaid any part of the loans made to him by his brother and
his financial status makes their collectibility doubtful,

As part of the equitable distribution which was ordered in this
matter, defendant received a credit of $25,000, one-half of the
plaintiffs final loan to Budd Goldman. The trial judge also
directed that plaintiff execute whatever documents would be
necessary to permit defendant to attempt to recover directly
from Budd Goldman her one-half share of the remaining loan
balance.

[6] On appeal, defendant urges that all of these loans were
a pre-complaint dissolution of marital assets under Kothari v.
Kothari, 255 N.J Super. 500, 605 4.2d 750 (App.Div.1992),
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and that she should have received an additional credit of
$125,000, or one-half the total of the pre-complaint loans,
The trial judge denied her request within his letter opinion of
June 24, 1991, in which he found that defendant knew of the
loans prior to the couple's separation and had acquiesced in
them. Despite defendant's protestations to the contrary, that is
a factual finding by the trial judge which is supported by the

record and we will not overturn it. F:j Rova Farms Resort, Inc.
v. Investors Ins. Ca., 65 N.J. 474, 484, 323 4.2d 495 (1974).

The trial judge did not, however, distinguish between the
decision to advance the funds, of which defendant was aware,
and plaintiff's agreement to convert the loan into one which
was unsecured in apparent anticipation of his brother's sale
of this property. Nor does the record indicate that the trial
judge considered the effect of plaintiff's concurrent agreement
to forego collection at that time. The record contains no
evidence that defendant was aware of and acquiesced in those
decisions,

[7] In light of that, we have reached the conclusion that
this matter must be remanded to the frial judge. We note
that if #461 there was a valid mortgage between these

two brothers, > ouly Budd Goldman's own honesty would
have prevented him from selling this property at any time
to an unsuspecting purchaser, since the mortgage was not
recorded. It may be necessary to consider whether plaintiff's
conversion of the loan into one which was unsecured in
fact, and his agreement to extend the loan, worked a
quantifiable impairment of defendant's security. To the extent
the conversion of the loan from secured to unsecured and
the forbearance in collecting the loan did impair defendant's
security, she would be entitled to a credit from the plaintiff.

II1.

Among the assets owned by plaimtiff and subject fo
equitable distribution was his twenty-five percent interest
in an investment known as Dunnell Associates (“Dunneil™)
which purchased property at 115 Dunnell Road, Maplewood,
constructed a building on the property and thereafter leased
and managed it. The judge fixed the pre-tax value of plaintiff's
interest in Duonell at $110,036. In his letter opinion of June
24, 1991, the trial judge held that plaintiff's interest in Dunnell
would be divided, as were all other marital assets, on a fifty-

fifty basis. He concluded that under FZJOI'g/er v Orglen
237 N.LSuper. 342, 568 4.2d 67 {(App.Div.1989), he could

not consider hypothetical taxes to the plaintiff in valuing
plaintiff's percentage share of this asset.

In October of 1991, prior to the entry of the final judgment
of divorce, the trial judge indicated to the parties that he
was considering revising that determination. Both parties
submitted supplemental briefs on the issue and the final
judgment which was entered in December awarded to
defendant forty percent of the plaintiff's interest in Dunnell,
That determination is reflected in **509 a subsequent letter
of the trial judge, dated June 24, 1993.

*462 [8] Plaintiff argues that this final adjustment by the
trial court for the tax consequences involved in a sale of
plaintiff's interest in Dunnel! is contrary to the holding of
this court in Orgler v Orgler; supra. We do not agree. In
Orgler; we stated: “We adopt as sound ... that hypothetical
tax consequences upon the future sale or transfer of marital
assets should not be deducted from present value for equitable
distribution purposes. The hypothetical tax is simply too

speculative to permit a reduction in value.” F‘]237 N.J Super.
at 355, 568 4.2d 67. We continued, however, in the following
manner:

Although hypothetical tax consequences should not reduce
the present value of marital assets, such a consideration ...
has an important place in the equitable distribution
process.... Thus, the hypothetical tfax consequence,
presumably fixed by competent expert testimony, is a
factor to be considered with all other factors, such as the
respective earning capacity of the parties, their health,
education and contribution to the mairiage, in determining
the distributive share of each party.

[F37d at 356, 568 4.2d 67.]

Here, the trial judge did not reduce the present value of
plaintiff's interest in Dunnell Associates to compensate for the
tax consequences he would experience. He did, in this one
instance, adjust the percentage of distribution, in recognition
of potential tax consequences, to achieve a distribution which
he considered equitable. We consider the trial judge's actions
in this regard as fully consonant with the principles we
enunciated in Orgler:

Iv.
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As noted earlier in this opinion, plaintiff was, just prior to the
commencement of the trial of this matter, able to negotiate an
agreement with the Bank under which the assets of Coast were
transferred to the Bank in lieu of foreclosure. That transfer,
involving as it did a certain forgiveness of debt, carried with
it certain tax consequences.

[9] Early on in this litigation, the trial judge, in recognition
of the contentious nature of this divorce and the size and
nature of the assets, appointed an independent accounting
expert, Seymour Rubin. Among the tasks performed by M.
Rubin was the #%463 calculation of the aforementioned
tax consequences, Mr. Rubin reported to the judge and the
parties that the December 19990 transfer to the Bank created
a tax liability of $199,800, Within paragraph fifteen of the
judgment of divorce, the trial judge directed that each party
would share this obligation equally. Defendant now contends
that the trial judge etred in doing so.

Again, we do not agree. If the marital assets in this matter
were to be distributed on a fifty-fifty basis, as was recognized
by the parties and the trial judge from the outset, we can
perceive no reason in togic or fairness which would justify a
departure from that percentage when distributing liabilities in
this matter.

The tax consequences here arose as a result of the Bank's
agreement not to seek to collect upon Goldman's personal
guarantees. If the Bank had, indeed, attempted to collect
upon those guarantees, there could have been a significant
effect upon what defendant would have received by way
of equitable distribution. We do not perceive that the trial
judge in any way abused his discretion by assessing the fax
consequences equally between the parties.

V.

[10] Defendant's final point on appeal relates to the
allocation of fees for Mr. Rubin, the court-appointed expert,
Within his letter opinion of June 24, 1991, the court concluded
that sixty-five percent of Mr. Rubin's fee would be assessed
against the plaintiff because a “disproportionate amount” of
the expert's time was the result of plaintiff's use of marital
funds after the entry of the restraining order of November
3, 1988, Within the judgment of divorce, however, the court
included dollar figures which had the result of allocating
to the plaintiff fifty-seven percent of Rubin's fees and to
the defendant forty-three, rather than thirty-five, percent.

Defendant contends that the trial court did this **510
without any further findings on the issue and seeks enfry
of a modified judgment in accordance with the percentages
originally indicated by the trial judge.

*464 Once again, we do not agree. Defendant has included
within her appendix a copy of a letter from plaintiff's counsel
dated October 10, 1991, which forwarded to the trial judge a
proposed form of final judgment of divorce, Within that letter,
plaintiff's counsel set forth his position that Mr. Goldman
should not be responsible for sixty-five percent of Mr. Rubin's
total fee, but rather sixty-five percent of the time spent by
Mr, Rubin in analyzing the Goldman accounts, for it was that
time which was necessitated by Mr, Goldman's use of marital
funds. Further, within that letter, plaintiff's counsel noted
that by applying that analysis, plaintiff would be responsible
for a payment of $47,386.25 to Mr. Rubin and defendant,
a payment of $36,113.75. The trial judge employed those
figures in the final judgment which was entered. We consider
it clear that in doing so, he was persuaded by the arguments
set forth in the letter of October 10, 1991, In our view, he had
full discretion to do so and we perceive no abuse.

VI

[11] Plaintiff raises two issues on his cross-appeal. He
contends first that the trial judge erred in not directing that
any capital gains tax payable by the plaintiff as a result of
the sale of the marital home be deducted from the gross
proceeds. Plaintiff argued below, and repeats on appeal, that
the trial court's approach is unfair to him since he must pay,
immediately, capital gains tax on his share of the sale of the
marital home, while the defendant will be able to use her
proceeds to purchase a new residence and thus defer her tax

consequences, ﬁ% U.S.C. § 1034 (1988). Plaintiff, having
purchased a condominium residence following the parties'
separation, cannot utilize that deferral technique. However, as
the trial judge noted, defendant is not escaping taxes and she
will, in the trial judge's words, eventually have to make peace
with the IRS. We decline to reverse his determination in this
regard.

Plaintiff's final argument was an alternative one, premised
upon the possibility that this court would reverse the trial
judge's *465 determination on the proper valuation date
for Coast or grant defendant credits for the $400,000 post-
complaint transfers to Coast. Since we have, however,
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affirmed the trial judge's determinations in both regards, the
point is moot, All Citations
The matter is remanded to the trial court for further 275 N.J.Super. 452, 646 A.2d 504
proceedings in accordance with point IT of this opinion. In all

other respects, the matter is affirmed.

Footnotes
i That litigation was eventually settled. By the terms of the settlement, plaintiff became the sole owner of Coast.
2 That is an issue which we do not deterimine for it has not been argued before us and may involve principles

of New York law. Neither do we address or consider whether defendant would have been entitied to enforce
any rights as a mortgagee under those letters,

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.,
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Leonard SCULLER, Defendant.
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Synopsis

In divorce action, husband filed motion in limine for a
clarification of the relative burdens that parties would bear
when wife sought equitable distribution of the increase
in value of pre-marital asset owned by husband. The
Superior Court, Chancery Division, Monmouth County, Perri,
J.8.C., held that proof that asset is immune from equitable
distribution raises rebuttable presumption that any subsequent
increase in value will alse be iminune, and burden then shifts
to non-owner spouse to rebut presumption.

So ordered.

West Headnotes (7)

1] Pretrial Procedure %= Motions in limine;

preclusion of evidence, argument, or reference
As a general rule, in limine motions are
inappropriate if they require the court to engage
in an analysis of credibility or evidence yet to be
presented, and in such cases, the motions should
ordinarily be denied until a sufficient predicate is
established.

I Case that cites this headnote

2] Pretrial Procedure = Motions in limine;
preclusion of evidence, argument, or reference

Motions in limine may be used effectively fo
clarify legal issues in advance of trial, such as the
need for expert testimony to prove a standard of
care or deviation therefrom.

131

(4]

[51

2 Cases that cite this headnote

Pretrial Procedure <= Motions in limine;
preclusion of evidence, argument, or reference

Husband's motion in limine seeking clarification
of'the relative burdens that the parties would bear
in divorce action when wife sought equitable
distribution of the increase in value of pre-
matital asset owned by husband was appropriate
since it would not only foster judicial economy,
but would serve the interests of the parties
by affording them the opportunity to more
effectively focus their discovery efforts and
avoid unnecessary expense and delay.

2 Cases that cite this headnofe

Divorce = Time of acquisition
Divorce = Percentage or share in general

Divorce 5= Allocation, methods and factors
therein

For purposes of statute providing that it shall be
a rebuttable presumption that each party made a
substantial financial or nonfinancial contribution
to the acquisition of income and property while
the party was married, the basic fact which must
be proved is that an asset is part of the marital
estate, and once this has been established, the
presumed fact is that the asset was acquired
through the joint efforts of the parties. N.J.S.A.
2A:34-23.1.

1 Case that cites this headnote

Divorce <= Property Subject to Distribution or
Division

Divorce &= Propottion or Share Given on
Division

Divorce <= Presumptions and burden of proof
Divorce <= Valuation, Division or Distribution
of Particular Property or Interests

In distributing marital property, trial judge must
decide what specific property of each spouse
is eligible for distribution and must determine
its value for purposes of such distribution, and
then he must decide how such allocation can
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{6]

(71

WESTLAYY @ 2020 Thomson R

most equitably be made, and these first two steps
can be fairly characterized as “identification”
and “valuation” phases, wherein the parties must
identify those items claimed to be subject to
equitable distribution and provide court with
their proofs regarding value.

7 Cases that cite this headnote

Divorce ¢= Contributions and increases to
separate property in general

Divorce = Contributions and enhancements
to property

Divorce o= Nature or character of property or
ownership in general

If a spouse asserts that an asset is immune
from equitable distribution, he bears the burden
of establishing such immunity, and once the
immunity is proven, any increase in value
will also be immune unless it is shown that
the increase was due, in whole or in part,
to the efforts of the spouse seeking equitable
distribution of the increase.

11 Cases that cite this headnote

Divoree <= Contributions and increases to
separate propetty in general

Divorce <= Contributions and enhancements
10 property

Divorce = Nature or character of property or
ownership in general

Proof that asset is immune from equitable
distribution raises rebuttable presumption that
any subsequent increase in value will also
be immune, and burden then shifts to non-
owner spouse to demonstrate that there has been
increase in value of asset during term of the
marriage, that asset was one which had capacity
to increase in value as result of the parties’ effort
(an active immune asset), and that increase in
value can be linked in some fashion to the efforts
of the non-owner spouse, and if this is shown,
the presumption has been successfully rebutted
and the matter is to be resolved by the trier of
fact. N.J.S.A. 2A:84A, App. A., Rules of Evid.,
N.UJRE. 301.

12 Cases that cite this headnote

Attorneys and Law Firms

*376 **1148 Richard S. Diamond, Miltburn, for plaintiff,
(Diamond & Diamond, P.A., attorneys.).

Frank A. Louis, Toms River, for defendant, (Louis, Roe &
Wolf, attorneys.).

Opinion
PERR], 1.8.C.

[1] [2] This maiter comes before the court by way of
defendant’s motion /n fimine for a clarification of the relative
burdens that the parties bear when a spouse secks equitable
distribution of the increase in value of a pre-marital asset
owned by the other spouse. As a general rule, in lintine
motions are inappropriate if they require the court to engage
in an analysis of credibility or evidence yet to be presented.
In such cases, the motions should ordinarily be denied until a

sufficient predicate is established. i Beflardini v. Krikorian,
222 N.J.Super. 457, 464, 537 4.2d 700 (App.Div.1988). They
may, however, be used effectively to clarify legal issues in
advance of trial, such as the need for expert testimony to prove

a standard of care or deviation therefrom. FaKeﬂy v. Berlin,
300 N.J.Super. 256, 270, 692 4,2d 552 (App.Div.1997).

[3] *377 Inthe within matter, the defendant does not seek a
factnal determination by the court regarding the immunity of
a particular asset nor does he ask the court to decide the extent
to which either party may be entitied to equitable distribution.
Rather, the defendant seeks a ruling as a matter of law on the
burdens of proof that the parties will bear at trial. The court
finds that such an application in advance of trial is appropriate
since it will not only foster judicial economy but will serve
the interests of the parties by affording them the opportunity
to more effectively focus their discovery efforts and avoid
unnecessary expense and delay.

Plaintiff Janet Sculler and defendant Leonard Sculler began
living together in 1985, Prior to the commencement of their
relationship, Mr, Sculler had founded M & R Marketing,
Inc. (“M & R”), a business involved in the development,
manufacture and marketing of stamping and marking devices,
The parties married in 1988 and Ms. Sculler filed her

[
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Complaint for Divorce on February 23, 2000. During the time
that the parties were together, Mr. Sculler continued his work
with M & R. While Ms. Sculler acknowledges that M & R was
Mr. Sculler's pre-marital asset, she asserts that the value of M
& R increased during the course of the marriage and that this
increase should be presumed to be a marital asset subject to
equitable distribution, She takes the position that the burden is
on Mr. Sculler to prove that the increase in value is not subject
to equitable distribution. Conversely, Mr. Sculler argues that,
because the asset itself is immune, his wife has the burden
of going forward and must prove some “linkage” between
her efforts and the increase in value before that increase can
be considered part of the marital estate subject to equitable
distribution.

In its consideration of these issues, the court is guided by
Mercedes—Benz Credit Corp. v. Lotita, 328 N.JSuper. 491,
746 4.2d 480 (App.Div.2000), which states:

Generally, burdens of proof are not allocated in statutory

law but are left to the courts as matters of procedure, Faln
re Will of Smith, 108 N.J. 257, 264, 528 4.2d 918 (1987).
Judicial allocation of the burden of persuasion ‘can vary
depending upon the type of proceedings, the comparative
interests of the parties, the relative litigational strengths
or weaknesses of the parties, the access of the parties to
proof, and the objectives to be served by the evidence in
the context of the particular proceeding.’ {citation omitted).
[Id at 510, 746 4.2d 480.]

#378 **1149 At the heart of this matter is the conflict
between two public policies, one which encourages the joint
enterprise of marriage and the protection of each party's
interest in the benefits and assets derived from their mutual
effort, and the other which favors the recognition and
preservation of personal property rights. When parties marry,
it is assumed that both will make contributions to the social
and financial success of the marital unit. When they divorce,
it is expected that each party will receive his or her fair share
of the fiuits of those efforts by way of equitable distribution.
This philosophy of mutual effort is embodied in the recitation
that follows the enumerated equitable distribution factors in
NJSA 2A:34-23.1, and which states that “[i]t shall be a
rebuttable presumption that each party made a substantial
financial or nonfinancial contribution to the acquisition of
income and property while the party was married”.

This assumed unity of interest notwithstanding, our law
recognizes that certain personal property rights will not

automatically be subsumed within the marital estate. In

FPar'mer v Painter; 65 N.J. 196, 320 4.2d 484 (1974),
our Supreme Court held that an asset owned by a spouse
before marriage will not be subject to equitable distribution
and that, in the absence of a showing that the non-owner
spouse contributed in some fashion to the increase in value,
the immunity will extend to an increase in the value of the
asset during the marriage:

Clearly any property owned by a husband or wife at the
time of marriage will remain the separate property of such
spouse and in the event of divorce will not qualify as
an asset eligible for distribution. As to this the statute
is explicit. We also hold that if such property, owned at
the time of the marriage, later increases in value, such

increment enjoys a like immunity. * Purthermore the
income or other usufruct derived from such property, as
well as any asset for which the original property may
be exchanged or into which it, or the proceeds of its
sale, may be traceable shall similarly be considered the
separate property of the particular spouse. The burden of
establishing such immunity as to any particular asset will
rest upon the spouse who asserts it.

FN4, The immunity ofincremental value to which we
refer is not necessarily intended to include elements of
value contributed by the other spouse, nor those for

*379 which husband and wife are jointly responsible. !

[wld. at 216, 320 4.2d 484],

The Court in Painter drew a distinction between an increase
in the value of a pre-marital asset and assets that the parties
acquire during the marriage; “A further question is presented
when we consider assets that have come into the ownership
of a spouse, or of both spouses jointly, during coverture, To
the extent that such property is attributable to the expenditure
**1150 of effort by either spouse, it clearly qualifies for
distribution”. /d.

Plaintiff urges the court o read NJSA 2A:34-23.1 to
egstablish a rebuttable presumption that all property that comes
into the hands of the parties during the marriage will be
deemed to be part of the marital estate and that each party
is presumed to have contributed to its acquisition. The court
must decline this invitation. Given the plain meaning of
the words of the statute, their placement after the equitable
distribution factors, and the distinctions drawn by the Court
in Painter, this court finds that the presumption in question
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relates not to whether an asset is part of the marital estate but
rather that, once an asset has been determined io be part of
the marital estate, it will be presumed to have been acquired
by the joint efforts of the parties.

[4] This interpretation is consistent with V.8 £ 301, which
states:

... [A] presumption discharges the
burden of producing evidence as to
a fact (the presumed fact) when
another fact (the basic fact) has been
established. If evidence *380 is
introduced tending to disprove the
presumed fact, the issue shall be
submitted to the trier of fact for
determination unless the evidence is
such that reasonable persons would
not differ as to the existence or
nonexistence of the presumed fact.
If no evidence tending to disprove
the presumed fact is presented,
the presumed fact shall be deemed
established if the basic fact is found
or otherwise established. The burden
of persuasion as to the proof or
disproof of the presumed fact does
not shift to the party against whom
the presumption is directed unless
otherwise required by law.

As applied to N.J.S.A, 2A:34-23.1, the basic fact which must
be proved is that an asset is part of the marital estate. Once
this has been established, the presumed fact is that the asset
was acquired through the joint efforts of the parties.

[5] In Fj Rothman v. Rothman, 65 N.J. 219, 320 4.2d 496
(1974), the Court established the three step analysis which the
trial courts are to follow in distributing marital property. First,
the judge must decide “what specific property of each spouse
is eligible for distribution. Secondly, he must determine its
value for purposes of such distribution. Thirdly, he must
decide how such allocation can most equitably be made.”

Fjla‘. at 232, 320 A.2d 496. The first two steps can be fairly
characterized as the “identification” and “valuation” phases,
wherein the parties must identify those items claimed to be

subject to equitable distribution and provide the court with
their proofs regarding value, Once the assets of the mavital
estate have been marshaled and their value established, it is
up to the court to engage in the third or “distribution™ phase,
applying the statutory factors set forth in NJS.A. 2A:34-
231

[6] If a spouse asserts that an asset is immune, he or she

bears the burden of establishing such immunity. me'nter
v Painter, supra at 214, 320 A.2d 484, Once the immunity
is proven, any increase in value will also be immune unless
it is shown that the increase was due, in whole or in part, to
the efforts of the spouse seeking equitable distribution of the

increase. Id Also see F:i Valentino v. Valentino, supra at 338,
707 4.2d 168,

In F30z0lins v. Ozoling, 308 N.JSuper. 243, 705 A.2d 1230
(App.Div.1998), the court was called upon to consider which
party bears the burden of proof in an application to terminate
alimony based *381 upon cohabitation. The court found that
“there is a rebuttable presumption of changed circumstances
arising upon a prima facie showing of cohabitation. The
burden of proof, which is ordinarily on the party seeking
modification, shifts to the **1151 dependent spouse [to
show that no economic benefit or detriment has been derived

from the cohabitation].” Filfd. at 248-249, 705 4.2d 1230,

The cowrt was in agreement with F:?Franiz v Framz, 256
N.J.Super. 90,93, 606 4.2d 423 (Ch.Div.1992}, that “it would
be unreasonable to place the burden of proof on a party not
having access to the evidence hecessary to support that burden
of proof.” Ozolins v. Ozolins, supra.

[7] The same analysis is applicable in the within matter.
Proof that an asset is immune from equitable distribution
raises a rebuttable presumption that any subsequent increase
in value will also be immune. The burden then shifts to the
non-owner spouse 0 demonstrate that 1} there has been an
increase in the value of the asset during the term of the
marriage; 2) the asset was one which had the capacity to
increase in value as a result of the parties' effort (an active
fmmune asset); and 3) the increase in value can be linked in

some fashion 2 to the efforts of the non-owner spouse. 3 Ifthis
is shown, the presumption has been successfully rebutted and
the matter is to be resolved by the trier of fact. NJR £ 501,
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Fobtnotes

1 Our case law has since refined the classification of immune assets to include “passive immune assets” and

“active immune assets.” Fj Valentino v. Valentino, 309 N.J.Super. 334, 338, 707 A.2d 168 (App.Div.1998),
citing Scavone v. Scavone, 230 N.J.Super. 482, 486, 553 A.2d 885 (Ch.Div.1988), aff'd, 243 N.J.Super. 134,
578 A.2d 1230 (App.Div.1990). Passive immune assets are those whose value increases solely as a result
of market conditions and are not subject to equitable distribution. Active immune assets involve contributions
and efforis by one or both spouses toward the asset's growth and development which directly increase its
value. “When the increase in value [in an active immune asset] is brought about solely through the efforts of
the owner, that value is undistributable. Conversely, when such value is derived, in part or in whole, from the

efforts of the non-owner, the appreciation is subject to distribution.” FaValentino, supra at 338,707 A.2d 168.

2 See Scherzer v. Scherzer, 136 N.J.Super, 397, 401-402, 346 A.2d 434 (App.Div.1975), certif. den., 69 N..L
391, 354 A.2d 319 (1978), for the proposition that the value of a homemaker's contribution, aithough not
subject to a monetary valuation, can nonetheless constitute a contribution to the efforts of the employed
spouse,

3 The shifting of this burden is also consistent with the rationale of Frantz, supra, since it is the non-owner
spouse who would have knowledge of the efforts that he or she allegedly made and which form the basis
of the claim that the non-owner spouse contributed to the increase in value. To hold otherwise would be to
place the owner spouse in the untenable position of having to prove a negative, that is, that the non-owner
spouse did not contribute to the increase in value of the immune asset.

End of Document ® 2026 Thamson Reuters. No claim to original U.8. Government Works.
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~ KeyCite Yetlow Flag
Proposed Legistation

New Jersey Statutes Annotated
Title 2a. Administration of Civil and Criminal Justice (Refs & Annos)
Subtitle 6. Specific Civil Actions
Chapter 34. Divorce and Nullity of Marriage--Alimony and Maintenance--Care and Custody of Children
Article 6. Alimony and Maintenance (Refs & Annos)

N.J.S.A. 2A:34-23
2A:34-23. Orders as to alimony or maintenance of parties and care, custody, education, and maintenance of children

Effective: January 8, 2024
Currentness

Alimony, maintenance, Pending any matrimonial action or action for dissolution of a civil union brought in this State or
elsewhere, or after judgment of divorce or dissolution or maintenance, whether obtained in this State or elsewhere, the court may
make such order as to the alimony or maintenance of the parties, and also as to the care, custody, education and maintenance
of the children, or any of them, as the circumstances of the parties and the nature of the case shall render fit, reasonable and
just, and require reasonable security for the due observance of such orders, including, but not limited to, the creation of trusts or
other security devices, to assure payment of reasonably foreseeable medical and educational expenses. Upon neglect or refusal
to give such reasonable security, as shall be required, or upon default in complying with any such order, the court may award
and issue process for the immediate sequestration of the personal estate, and the rents and profits of the real estate of the party
so charged, and appoint a receiver thereof, and cause such personal estate and the rents and profits of such real estate, or so
much thereof as shall be necessary, to be applied toward such alimony and maintenance as to the said court shall from time to
time seem reasonable and just; or the performance of the said orders may be enforced by other ways according to the practice
of the court, Orders so made may be revised and altered by the court from time to time as circumstances may require.

The court may order one party to pay a retainer on behalf of the other for expert and legal services when the respective financial
circumstances of the parties make the award reasonable and just. In considering an application, the court shall review the
financial capacity of each party to conduct the litigation and the criteria for award of counsel fees that are then pertinent as set
forth by court rule. Whenever any other application is made to a court which includes an application for pendente lite or final
award of counsel fees, the court shall determine the appropriate award for counsel fees, if any, at the same time that a decision
is rendered on the other issue then before the court and shall consider the factors set forth in the court rule on counsel fees, the
financial circumstances of the parties, and the good or bad faith of either party. The court wnay not order a retainer or counsel
fee of a party convicted of an attempt or conspiracy to murder the other party to be paid by the party who was the intended
victim of the attemipt or conspiracy.

a. In determining the amount to be paid by a parent for suppori of the child and the petiod during which the duty of support is
owed, the court in those cases not governed by court rule shall consider, but not be limited to, the following factors:

(1) Needs of the child;

(2) Standard of living and economic circumstances of each parent;
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(3} All sources of income and assets of each parent;

(4) Barning ability of each parent, including educational background, training, employment skills, work experience, custodial
responsibility for children including the cost of providing child care and the length of time and cost of each parent to obtain
training or experience for appropriate employment;

(5) Need and capacity of the child for education, including higher education;

{6) Age and health of the child and each parent;

(7) Income, assets and earning ability of the child;

(8) Responsibility of the parents for the court-ordered support of others;

(9) Reasonable debts and liabilities of each child and parent; and

(10) Any other factors the court may deem relevant.

The obligation to pay support for a child who has not been emancipated by the court shall not terminate solely on the basis of
the child's age if the child suffers from a severe mental or physical incapacity that causes the child to be financially dependent
on a parent. The obligation to pay support for that child shall continue until the court finds that the child is relieved of the
incapacity or is no longer financially dependent on the parent. However, in assessing the financial obligation of the parent, the
court shall consider, in addition to the factors enumerated in this section, the child's eligibility for public benefits and services
for people with disabilities and may make such orders, including an order invelving the creation of a trust, as are necessary
to promote the well-being of the child.

As used in this section “severe mental or physical incapacity” shall not include a child's abuse of, or addiction to, alcohol or
controlled substances.

b. In all actions brought for divorce, dissolution of a civil union, divorce from bed and board, legal separation from a partner in
a civil union couple, or nullity, the court may award one or more of the following types of alimony: open durational alimony;
rehabilitative alimony; limited duration alimony or reimbursement alimony to either party. In so doing the court shall consider,
but not be limited to, the following factors:

(1} The actual need and ability of the parties to pay;

{2) The duration of the marriage or civil union;

(3) The age, physical and emotional health of the parties;

WESTLAY ) 2026 Thomson Reuters, No olalim (o original LLS, Governmeant Works. Z




2A:34-23. Orders as to alimony or maintenance of parties and..., Nd ST 2A:34-23

(4) The standard of living established in the marriage or civil union and the likelihood that each party can maintain a reasonably
comparable standard of living, with neither party having a greater entitlement to that standard of living than the other;

(3) The eaming capacities, educational levels, vocational skills, and employability of the paties;

(6} The length of absence from the job market of the party seeking maintenance;

{7) The parental responsibilities for the children;

(8) The time and expense necessary to acquire sufficient education or training to enable the party seeking maintenance to find
appropriate employment, the availability of the training and employment, and the opportunity for future acquisitions of capital
assets and income;

(9) The history of the financial or non-financial contributions to the marriage or civil union by each party including contributions
to the care and education of the children and interruption of personal careers or educational opportunities;

(10) The equitable distribution of property ordered and any payouts on equitable distribution, directly or indirectly, out of current
income, to the extent this consideration is reasonable, just and fair;

(11} The income available to gither party through investment of any assets held by that party;

(12) The tax treatment and consequences to both parties of any alimony award, including the designation of all or a portion
of the payment as a non-taxable payment,

(13) The nature, amount, and length of pendente lite support paid, if any; and

(14) Any other factors which the court may deem relfevant.

In each case where the court is asked to make an award of alimony, the court shall consider and assess evidence with respect
to all relevant statutory factars. If the court determines that certain factors are more or less relevant than others, the court shall
make specific written findings of fact and conclusions of law on the reasons why the court reached that conclusion. No factor
shall be elevated in importance over any other factor unless the court finds otherwise, in which case the court shall make specific
written findings of fact and conclusions of law in that regard.

When a share of a retirement benefit is treated as an asset for purposes of equitable distribution, the court shall not consider
income generated thereafter by that share for purposes of determining alimony.

¢. In any case in which there is a request for an award of alimony, the court shall consider and make specific findings on the
evidence about all of the statutory factors set forth in subsection b, of this section,
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For any marriage or civil union less than 20 years in duration, the total duration of alimony shall not, except in exceptional
circumstances, exceed the length of the marriage or civil union, Determination of the Iength and amount of alimony shall be
made by the court pursuant to consideration of all of the statutory factors set forth in subsection b. of this section. In addition
to those factors, the court shall also consider the practical impact of the parties' need for separate residences and the attendant
increase in living expenses on the ability of both parties to maintain a standard of living reasonably comparable to the standard of
living established in the marriage or civil union, to which both parties are entitled, with neither party having a greater entitlement
thereto.

Exceptional circumstances which may require an adjustment to the duration of alimony include:

(1) The ages of the parties at the time of the marriage or civil union and at the time of the alimony award;

(2) The degree and duration of the dependency of one party on the other party during the marriage or civil union;
(3) Whether a spouse or partner has a chronic illness or unusual health circumstance;

(4) Whether a spouse or partner has given up a career or a career opportunity or otherwise supported the career of the other
spouse or partner;

(5) Whether a spouse or partner has received a disproportionate share of equitable distribution;

(6) The impact of the marriage or civil union on either party's ability to become self-supporting, including but not limited to
either party's responsibility as primary caretaker of a child;

(7) Tax considerations of either party;

(8) Any other factors or circumstances that the court deems equitable, relevant and material,

An award of alimony for a limited duration may be modified based either upon changed circumstances, or upon the
nonoccurrence of circumstances that the court found would occur at the time of the award, The court may modify the amount
of such an award, but shall not modify the length of the term except in unusual circumstances.

In determining the length of the term, the court shall consider the length of time it would reasonably take for the recipient to
improve his or her earning capacity to a level where limited duration alimony is no longer appropriate.

d. Rehabilitative alimony shall be awarded based upon a plan in which the payee shows the scope of rehabilitation, the steps to be
taken, and the time frame, including a period of employment during which rehabilitation will occur. An award of rehabilitative
alimony may be modified based either upon changed circumstances, or upon the nonoccurrence of circumstances that the court
found would oceur at the time of the rehabilitative award.

This section is not intended to preclude a court from modifying alimony awards based upon the law.
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e. Reimbursement alimony may be awarded under circumstances in which one party supported the other through an advanced
education, anticipating participation in the fruits of the earning capacity generated by that education. An award of reimbursement
alimony shall not be modified for any reason.

f. Except as provided in subsection i., nothing in this section shall be construed to Hmit the court's authority to award
open durational alimony, limited duration alimony, relabilitative alimony or reimbursement alimony, separately or in any
combination, as warranted by the circumstances of the parties and the nature of the case.

g. In all actions for divorce or dissolution other than those where judgment is granted solely on the ground of separation the
court may consider also the proofs made in establishing such ground in determining an aniount of alimony or maintenance that
is fit, reasonable and just. In all actions for divorce, dissolution of civil union, divorce from bed and board, or legal separation
from a partner in a civil union couple where judgment is granted on the ground of institutionalization for mental illness the
court may consider the possible burden upon the taxpayers of the State as well as the ability of the party to pay in determining
an amount of maintenance to be awarded.

h. (1) Except as provided in this subsection, in all actions where a judgment of divorce, dissolution of civil union, or divorce
from bed and board is entered the court may make such award or awards to the parties, int addition to alimony and maintenance,
to effectuate an equitable distribution of the property, both real and personal, which was legally and beneficially acquired by
them or either of them during the marriage or civil union. However, all such property, real, personal or otherwise, legally or
beneficially acquired during the marriage or civil union by either party by way of gift, devise, or intestate succession shall
not be subject to equitable distribution, except that interspousal gifts or gifts between partners in a civil union couple shall be
subject to equitable distribution.

(2) If a complaint not dismissed pursuant to R.4:6-2 of the Rules of Court has been filed for an action under paragraph (1} of this
section, and (a) either party to the litigation dies prior to the entry of the final judgment, or (b} if the parties had and remained
entered into a validly executed equitable distribution cut-off agreement, termination agreement, or marital settlement agreement
where the underlying subject matter of the agreement is divorce, dissolution of civil union, termination of domestic partnership,
or divorce from bed and board at the time of death of the decedent occurring prior to the entry of the final judgment, the court's
authority to effectuate an equitable distribution of the property shall not abate. Pursuant to subparagraph (a)(3) of R.4:3-1 of
the Rules of Court, all such matters shall be filed and heard in the Family Part of the Chancery Division of the Superior Court.

(3) The court may not make an award concerning the equitable distribution of property on behalf of a party barred from inheriting
under subsection a. of section 58 of P.1.2004, ¢. 132 (C.3B:7-1.1) or on behalf of a party responsible for an attempt or conspiracy
to murder the other party.

i, No person convicted of Murder, N.J.S.2C:11-3; Manslaughter, N.J.S.2C: 1 1-4; Criminal Homicide, N.J.5.2C:11-2; Aggravated
Assault, under subsection b, of N.J.S,2C:12-1; or a substantially similar offense under the laws of another jurisdiction, may
receive alimony if: (1) the crime results in death or serious bodily injury, as defined in subsection b. of N.J.5.2C:1]-1, to a
family member of a divorcing party; and (2) the crime was committed after the marriage or ¢ivil union, A person convicted of an
attempt or conspiracy to commit murder may not receive alimony from the person who was the intended victim of the attempt
or conspiracy. Nothing in this subsection shall be construed to limit the authority of the court to deny alimony for other bad acts.

As used in this subsection:
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“Family member” means a spouse, partner in a civil union, child, parent, sibling, aunt, uncle, niece, nephew, first cousin,
grandparent, grandchild, father-in-law, mother-in-law, son-in-law, daughter-in-law, stepparent, stepchild, stepbrother, stepsister,
half-brother, or half-sister, whether the individual is related by blood, marriage or civil union, or adoption.

j. Alimony may be modified or terminated upon the prospective or actual retirement of the obligor.

(1) There shall be a rebuttable presumption that alimony shall terminate upon the obligor spouse or partner attaining full
retirement age, except that any arrearages that have accrued prior to the termination date shall not be vacated or annulled.
The court may set a different alimony termination date for good cause shown based on specific written findings of fact and
conclusions of law.

The rebuttable presumption may be overcome if; upon consideration of the foilowing factors and for good cause shown, the
court determines that alimony should continue:

{(a) The ages of the parties at the time of the application for retirement;

(b) The ages of the parties at the time of the marriage or civil union and their ages at the time of entry of the alimony award;

(¢) The degree and duration of the economic dependency of the recipient upon the payor during the marriage or civil union;

(d) Whether the recipient has foregone or relinquished or otherwise sacrificed claims, rights or property in exchange for a more
substantial or longer alimony award;

(e) The duration or amount of alimony already paid;

() The health of the parties at the time of the retirement application;

(g) Assets of the parties at the time of the retirement application;

(h) Whether the recipient has reached full retirement age as defined in this section;

(i) Sources of income, both earned and unearned, of the parties;

(i} The ability of the recipient to have saved adequately for retirement; and

{k) Any other factors that the court may deem relevant.

If the court determines, for good cause shown based on specific written findings of fact and conclusions of law, that the
presumption has been overcome, then the court shall apply the alimony factors as set forth in subsection b. of this section to the
parties’ current circumstances in otder to determine whether modification or termination of alimony is appropriate. If the obligor
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intends to retire but has not yet retired, the court shall establish the conditions under which the modification or termination of
alimony will be effective.

(2) Where the obligor seeks to retire prior to attaining the full retirement age as defined in this section, the obligor shall have the
burden of demonstrating by a preponderance of the evidence that the prospective or actual retirement is reasonable and made
in good faith. Both the obligor's application to the court for modification or termination of alimony and the obligee's response
to the application shall be accompanied by current Case Information Statements or other relevant documents as required by the
Rules of Court, as well as the Case Information Statements or other documents from the date of entry of the original alimony
award and from the date of any subsequent modification.

Inn order to determine whether the obligor has met the burden of demonstrating that the obligor's prospective or actual retirement
is reasonable and made in good faith, the court shall consider the following factors:

(a) The age and health of the parties at the time of the application;
(b) The obligor's field of employment and the generally accepted age of retirement for those in that field;

(c) The age when the obligor becomes eligible for retirement at the obligor's place of employment, including mandatory
retirement dates or the dates upon which continued employment would no longer increase retirement benefits;

(d) The obligor's motives in retiring, including any pressures to retire applied by the obligor's employer or incentive plans
offered by the obligor's employer;

(€) The reasonable expectations of the pariies regarding retirement during the marriage or civil union and at the time of the
divoree or dissolution;

(f) The ability of the obliger to maintain support payments following retirement, including whether the obligor will continue
to be employed part-time or work reduced hours;

(g) The obligee's level of financial independence and the financial impact of the obligor's retirement upon the obligee; and

(h) Any other relevant factors affecting the obligor's decision to retire and the parties' respective financial positions.

If the obligor intends to retire but has not yet retired, the court shall establish the conditions under which the modification or
termination of alimony will be effective,

(3) When a retirement application is filed in cases in which there is an existing final alimony order or enforceable written
agreement established prior to the effective date of this act, the obligor's reaching full retirement age as defined in this section
shall be deemed a good faith retirement age. Upon application by the obligor to modify or terminate alimony, both the obligor's
application to the court for modification or termination of alimony and the obligee's response to the application shall be
accompanied by current Case Information Statements or other relevant documents as required by the Rules of Court, as well
as the Case Information Statements or other documents from the date of entry of the original alimony award and from the date
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of any subsequent modification. In making its determination, the court shall consider the ability of the obligee to have saved
adequately for retirement as well as the following factors in order to determine whether the obligor, by a preponderance of the
evidence, has demonstrated that modification or termination of alimony is appropriate:

{a) The age and health of the parties at the time of the application;

(b) The obligor's field of employment and the generally accepted age of retivement for those in that field,

(¢) The age when the obligor becomes eligible for retirement at the obligor's place of employment, including mandatory
retirement dates or the dates upon which continued employment would no longer increase retirement benefits;

(d) The obligor's motives in retiring, including any pressures to retire applied by the obligor's employer or incentive plans
offered by the obligor's employer;

() The reasonable expectations of the parties regarding retirement during the marriage or civil union and at the time of the
divorce or dissolution;

(f) The ability of the obligor to maintain support payments following retirement, including whether the obligor will continue
to be employed part-time or work reduced hours;

(g) The obligee's level of financial independence and the financial impact of the obligor's retirement upon the obligee; and

() Any other relevant factors affecting the parties’ respective financial positions.

(4) The assets distributed between the parties at the time of the entry of a final order of divorce or dissolution of a civil union
shall not be considered by the court for purposes of determining the obligor's ability to pay alimony following retirement.

k. When a non-self-employed party secks modification of alimony, the court shall consider the following factors:

(1) The reasons for any loss of income;

(2) Under circumstances where there has been a loss of employment, the obligor's documented efforts to obtain replacement
employment or to pursue an alternative occupation;

(3) Under circumstances where there has been a loss of employment, whether the obligor is making a good faith effort to find
remutierative employment at any level and in any field;

(4) The income of the obligee; the obligee's circumstances; and the obligee's reasonable efforts to obtain employment in view
of those circumstances and existing opportunities;
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(5) The impact of the parties' health on their ability to obtain employment;
(6) Any severance compensation or award made in connection with any loss of employment;

(7) Any changes in the respective financial circumstances of the parties that have occurred since the date of the order from
which modification is sought;

(8) The reasons for any change in either party's financial circumstances since the date of the order from which modification is
sought, including, but not limited to, assessment of the extent to which either party's financial circumstances at the time of the
application are attributable to enhanced earnings or financial benefits received from any source since the date of the order;

(9) Whether a temporary remedy should be fashioned to provide adjustment of the support award from wlhich modification is
sought, and the terms of any such adjustment, pending continuing employment investigations by the unemployed spouse or
partner; and

(10) Any other factor the court deems relevant to faitly and equitably decide the application.

Under circumstances where the changed circumstances arise from the loss of employment, the length of time a party has been
involuntarily unemployed or has had an involuntary reduction in income shall not be the only factor considered by the court
when an application is filed by a non-self-employed party to reduce alimony because of involuntary loss of employment, The
court shall determine the application based upon all of the enumerated factors, however, no application shall be filed until a
party has been unemployed, or has not been able to return to or attain employment at prior income levels, or both, for a period
of 90 days. The court shall have discretion to make any relief granted retroactive to the date of the loss of employment ot
reduction of income.

/. When a self-employed party seeks modification of alimony because of an involuntary reduction in income since the date
of the order from which modification is sought, then that party's application for relief must include an analysis that sets forth
the economic and non-economic benefits the party receives from the business, and which compares these economic and non-
economic benefits to those that were in existence at the time of the entry of the order.

m. When assessing a temporary remedy, the court may temporarily suspend support, or reduce support on terms; direct that
support be paid in some amount from assets pending further proceedings; direct a periodic review; or enter any other order the
court finds appropriate to assure fairness and equity to both parties.

n. Alimony may be suspended or terminated if the payee cohabits with another person. Cohabitation involves a mutually
supportive, intimate personal relationship in which a couple has undertaken duties and privileges that are commonly associated
with marriage or civil union but does not necessarily maintain a single common household.

When assessing whether cohabitation is occurring, the court shall cousider the following:

(1) Intertwined finances such as joint bank accounts and other joint holdings or liabilities;
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(2) Sharing or joint responsibility for living expenses;

(3) Recognition of the relationship in the couple's social and family circle;
p Y

(4) Living together, the frequency of contact, the duration of the relationship, and other indicia of a mutually supportive intimate
personal refationship;

(5) Sharing household chores;

(6) Whether the recipient of alimony has received an enforceable promise of support from another person within the meaning
of subsection h, of R.S.25:1-5; and

{7y All other relevant evidence.

In evaluating whether cohabitation is occurring and whether alimony should be suspended or terminated, the court shall also
consider the length of the relationship. A court may not find an absence of cohabitation solely on grounds that the couple does
not live together on a full-time basis.

As used in this section:

“Full retirement age” shall mean the age at which a person is eligible to receive full retirement for full retirement benefits under
section 216 of the federal Social Security Act (42 U.S.C. 5.416).

Credits

Amended by L.1971, c. 212, § 8; L.1980, c. 181, § 1, eff. Dec. 31, 1980; L.1983, c. 519, § 1, eff. Jan, 17, 1984; L..1988, ¢.
153, § 3; L.1997, ¢. 302, § 1, eff. Jan, 8, 1998; ..1999, c. 199, § 1, eff. Sept. 13, 1999; L2005, ¢, 171, § I, eff. Aug. 5, 2005;
L.2006, c. 103, § 78, eff. Feb. 19, 2007; L.2009, c. 43, § 1, eff. July I, 2009; 1..2014, ¢. 42, § 1, eff. Sept. 10, 2014; L2023,
c. 238, § 6, eff. Jan. 8, 2024,

Editors' Notes

2021 Electronic Update

SENATE JUDICIARY COMMITTEE STATEMENT WITH COMMITTEE AMENDMENTS
Assembly Bill No. 2351 (First Reprint)--E.2023, ¢. 238
DATED: JUNE 12, 2023

The Senate Judiciary Committee reports favorably and with committes amendments Assembly Bill No. 2351 (1R).
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This bill provides that if a complaint has been filed for divorce, dissolution of a civil union, termination of domestic
partnership, or divorce from bed and board, and either party dies prior to the entry of a final judgment, or the parties had
and remained entered into an equitable distribution cut-off agreement, termination agreement, or marital settlement
agreement where the underlying subject matter was for such divorce, dissolution, or termination and a party to that
agreement died prior to the entry of a final judgment, the court would be authorized to proceed with awarding an
equitable distribution of the couple’s property. The bill further provides that under these circumstances, in which the
surviving spouse or partner would still be entitled to a divided portion of the former couple’s property, that person
would not instead have a right to an intestate share of the decedent’s estate pursuant to N.J.S.3B:5-3, or an elective
share of one-third of the decedent’s augmented estate pursuant to N.J.S.3B:8-1 ¢t seq.

The bill would further make the following types of surviving spouse or partner ineligible to receive an intestate share
or elective share of the decedent’s property, because of an earlier arrangement providing for a distribution of the
couples’ property:

- if the person, at the time of death of the decedent, had (1) ceased to cohabit with the decedent under circumstances
which would have given rise to a cause of action for divorce or nullity of marriage to a decedent prior to his or her death
under the laws of this State; and (2) where, through written agreement, affirmative acts, or both written agreement and
affirmative acts of the person and decedent there had been a division of assets equivalent to equitable distribution; and

- a person who, at the time of death of the decedent, had entered into a validly executed marital seitlement agreement
with the decedent where the underlying subject matter of the marital settlement agreement is divorce, dissolution of
civil union, termination of domestic partnership, or divorce from bed and board,

Under current law, if a spouse or partner dies while the divorce, dissolution, or termination is pending, the survivor
is excluded from an award of equitable distribution, as the matter gets removed from the Superior Court, Chancery
Division, Family Part (the “family court”} to be handled as a probate matter of the decedent’s estate. In such probate
matters, if the surviving spouse or partner was no longer cohabitating with the other spouse or partuer at the time of
death, the probate law precludes that surviving spouse or partner from being able to claim an elective share of the
decedent’s estate. Thus, in some scenarios, a surviving spouse or partner who was still legally married or partnered at
the time of the other’s death, having not gotten an equitable distribution through the family cowrt, may also not have
a claim on any share of the estate. This bill would address this by permitting the family court action to proceed and
the surviving spouse or partner receiving an award of equitable distribution of the former couple’s property.

In addition to addressing the interplay between family law and probate law as heretofore described, the bill clarifies
the laws of intestate succession and those governing elective shares of augmented estates by expressly including
the surviving partner in a civil union among the types of surviving persons who may have claims under such laws.
Currently, the statutes being amended by the bill only expressly list a surviving spouse or surviving domestic partner,
however they apply to a surviving civil union partner by virtue of section 4 of P.L.2006, ¢.103 (C.37:1-37), which
states that “[c]ivil union couples shall have all of the same benefits, protections and responsibilities under faw . ..
as are granted to spouses in a marriage.” Expressly listing them in these statutes provides further clarity as to their
applicability to civil union partners,

This bill, as amended and reported, is identical to Senate Bill No. 2991, also amended and reported today by the
committee,

The committee amendments to the bill;
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- add several categories of individuals who are not considered to be a surviving spouse, partner in a civil union, or
domestic partner for purposes of receiving an intestate share of a decedent’s estate or elective share of a decedent’s
augmented estate, because of an earlier arrangement providing for a distribution of the couples’ property; and

- provide for the family court to proceed in effectuating an equitable distribution of a couples’ property pursuant to a
filed complaint, when one person died prior to entry of the final judginent and the parties had and remained entered
into an equitable distribution cut-off agreement, termination agreement, or marital settlement agreement where the
underlying subject matter was for a divorce, dissolution of civil union, or termination of domestic partnership.

ASSEMBLY JUDICIARY COMMITTEE STATEMENT
2021 Electronic Update

Assembly, No. 2681--1.2009, c. 43
Dated: January 26, 2009
The Assembly Judiciary Committee reports favorably Assembly Bill No. 2681,

This bili is intended to ensure that undeserving persons are not rewarded financially by the alimony and intestacy
laws of this State.

Section 1 of the bill would deny alimony to any person convicted of murder, manslaughter, criminal homicide, death
by auto or vessel, aggravated assault, or a substantially similar offense under the laws of another jurisdiction, if the
crime results in the death of another person and if the crime was comunitted after the divorce or dissolution of the
marriage or civil union. Section 1 also provides that a court’s authority to deny alimony for other bad acts is not
changed. Under current law, fault is irrelevant to alimony awards except ift (1) the fault affects the economic life of
the parties or (2) the fault so violates societal norms that continuing the economic bonds between the parties would
confound notions of simple justice. Calbi v. Calbi, 396 N.J. Super. 532, 540 (App. Div, 2007).

Section 2 of the bill would eliminate a parent’s right to inherit from the estate of their child if the parent abused,
abandoned, neglected, endangered the welfare of, or committed any sexual offense against the minor child. If a parent
is disqualified from taking a distributive share in the estate of a decedent under the section 2 of the bill, the estate
of the child would be distributed as though the parent had predeceased the decedent. Section 2 also provides that no
sibling of the half blood of the decedent whose parent is disqualified may take a distributive share in the estate of the
deceased child. Under current law, the intestate share of a decedent child’s estate is equally distributed between the
surviving parents, regardiess of whether that child’s parents abused the child prior to his death.

GOVERNOR'S RECONSIDERATION AND RECOMMENDATION STATEMENT

Assembly, No. 1896--L..1983, ¢. 519

I

Under current law when parties become divorced, the property which they acquired during the marriage is divided
between them. The allocation to each spouse of a share of the joint assets is known as *equitable distribution.” This
bill addresses the issue of whether property inherited by intestate succession should be considered a joint asset eligible
for equitable distribution.
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A 1980 amendment to the law exempted from equitable distribution gifts, devises and bequests, with the exception of
interspousal gifts which would remain subject to equitable distribution. These exemptions were authorized because
in most cases, the gift, devise or bequest in question will be from parents or other relatives or persons who intend
that the property belong to the recipient and not the recipient's spouse. To permit a compulsory division of the asset
between the intended recipient and his spouse would be contrary to the natural expectations of the recipient and the
giving parent, relative or other person, Since the efforts of neither spouse resulted in the gift, devise or bequest, in
all fairness it need not be regarded as a marital asset,

The 1980 amendment inadvertently failed to refer to property received by intestate succession. This bill is intended
to correct this oversight by specifically exempting from equitable distribution property acquired by descent or other
distribution. This change is consistent with the principle behind existing law that family property which passes to a
spouse should remain with that spouse and not be subject to equitable distribution in the event of divorce.

I am recommending a conditional veto to make technical corrections to the bill. As presently worded the bill would
exempt property received by “devise, bequest, or descent or other distribution.” The words “bequest” and “descent”
are no longer meaningful under our revised probate code, The phrase “devise” includes all property received under
a will, To refer to property inherited where there is no will the appropriate reference is “by intestate succession.”
The phrase “or other distribution” while intended to refer to estate distributions could be construed fo refer to other
kinds of distribution, such as distributions from a dissolved partnership or a bankrupt's estate. I recommend that the
bill be amended to delete the reference to “bequest, or descent or other distribution” and insett “intestate succession”
in its place,

* & ok ok ko

SENATE JUDICIARY COMMITTEE STATEMENT

Assembly, No. 1229--1.1980, c. 181

Assembly Bill No. 1229 would amend New Jersey's divorce law, N.J.S. 2A:34-23 by exempting gifts, devises and
bequests from equitable distribution, The theory on which Assembly Bill No. 1229 rests is that in the majority of
instances, the gift, devise or bequest in question will be from the parents or other relative of the recipient. To permit
a compulsory division of the asset between the recipient and his spouse is contrary to the marital expectations of the
recipient and the giving parent or refative. Since the efforts of neither spouse resulted in the gift, devise or bequest,
it need not be regarded as a marital asset under the partnership concept of marriage.

* kR R Rk

Notes of Decisions (1823)

N.I. 5. A.2A:34-23, NI 5T 2A:34-23
Cutrent with laws through 1.2025, ¢. 255 and J.R. No. 13.

End of Docwument & 2026 Thomson Reuters. No claim to original U.S. Government Works.
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New Jersey Statutes Annolated
Title 2a. Administration of Civil and Criminal Justice (Refs & Annos)
Subtitle 6. Specific Civil Actions
Chapter 34. Divorce and Nullity of Marriage--Alimony and Maintenance--Care and Custody of Children
Article 6, Alimony and Maintenance (Refs & Annos)

N.1LS.A. 2A:34-23.1
2A:34-23.1. Hquitable distribution criteria

Effective: july 1, 2009
Currentness

In making an equitable distribution of property, the court shall consider, but not be limited to, the following factors:

a. The duration of the marriage or civil union;

b. The age and physical and emotional health of the parties;

¢. The income or property brought to the marriage or civil union by each party;

d. The standard of living established during the marrjage or civil union;

. Any written agreement made by the parties before or during the marriage or civil union concerning an arrangement of property
distribution;

f. The economie circumstances of each party at the time the division of property becomes effective;

g. The income and earning capacity of each party, including educational background, training, employment skills, work
experience, length of absence from the job market, custodial responsibilities for children, and the time and expense necessary
to acquire sufficient education or training to enable the party to become self-supporting at a standard of living reasonably
comparable to that enjoyed during the marriage or civil union;

h. The contribution by each party to the education, training or earning power of the other;

i. The contribution of each party to the acquisition, dissipation, preservation, depreciation or appreciation in the amount or value
of the marital property, or the property acquired during the civil union as well as the contribution of a party as a homemaker;

j. The tax consequences of the proposed distribution to each party;
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k. The present value of the property;

1. The need of a parent who has physical custody of a child to own or occupy the marital residence or residence shared by the
partners in a civil union couple and to use or own the household effects;

m. The debts and liabilities of the parties;

n. The need for creation, now ot in the future, of a trust fund to secure reasonably foreseeable medical or educational costs for
a spouse, partner in a civil union couple or children;

0. The extent to which a party deferred achieving their career goals; and

p- Any other factors which the court may deem relevant.

In every case, except cases where the court does not make an award concerning the equitable distribution of property pursuant to
subsection h. of N.J.8.2A:34-23, the court shall make specific findings of fact on the evidence relevant to all issues pertaining to
asset eligibility or ineligibility, asset valuation, and equitable distribution, including specifically, but not limited to, the factors
set forth in this section.

It shall be a rebuttable presumption that each party made a substantial financial or nonfinancial contribution to the acquisition
of income and property while the party was married.

Credits
L.1988, c. 153, § 4. Amended by L.1997, ¢. 407, § 1, eff. Jan. 19, 1998; 1..2006, c. 103, § 80, eff. Feb. 19, 2007; L.2009, c.
43, § 2, eff. July 1, 2009,
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Equitable Distribution Should be Equitable -- Which is Not Always Equal
By: Sheryl J. Seiden, Esq.’

As matrimonial practitioners, we have the responsibility of assisting parties in a
divorce in equitably distributing their marital assets. Clients often assume that their
marital assets should be equally divided. That is not always the case. The exercise of
equitable distribution dictates that the parties' marital assets be equitably, not equally,
divided.

In a case where one party has significant separate property, should the marital
estate, which is worth significantly less than the spouse's separate property, be equally
divided between the parties? Where the marital estate increased in value during the
parties' ten year separation due to one party's active efforts, should the marital assets be
equally divided? When one party dissipates marital assets, significantly reducing the size of
the marital estate, should the balance of the marital assets be equally divided? What if the
parties were married for a relatively short duration and, during that short duration, the
monied spouse received executive compensation which sky-rocketed in value because of
market appreciation, should the non-monied spouse be entitled to fifty-percent of this asset?
There are many circumstances where the facts of a case may dictate that equitable

distribution does not mean equal.

1 Sheryl J. Seiden is an attorney admitted to practice law in the States of New Jersey and New York. She is a
founding partner of SeidenFreed, LLC located in Northern and Central, New Jersey. She is the foomer Chair of the
Family Law Section of the New Jersey State Bar Association. She is the Immediate past President of American
Academy of Matrimonial Lawyers - New Jersey Chapter. She is a fellow of the International Academy of Family
Law, where she serves on the Board of Managers. She serves as a board member for the board of trustees for the
NJSBA. She is a frequent lecturer on topics affecting the practice of family law. The author thanks Donald
Schumacher, Esq. and Kaityln McCracken, Esq., associates at SeidenFreed, for their contributions to this article.




N.J.S.A. 2A:34-23(h) provides that a Court may "effectuate an equitable distribution
of the property, both real and personal, which was legally and beneficially acquired by
them or either of them during the marriage or civil union." In determining equitable
distribution, the Court must first identify the assets to be equitably distributed. Then the
Court must next determine the value of the assets at issue. Finally, the Court must
determine an equitable distribution of the assets.

In determining the equitable distribution of the assets, the Court must decide how
allocation of the parties' eligible assets can most equitably be achieved. In determining
what is equitable, N.J.S.A. 2A:34-23.1 includes financial as well as non-financial factors.

Rothman v. Rothman, 65 N.J. 219, 232 (1974) (wherein the Court stated that equitable

distribution "gives recognition to the essential supportive role played by the [spouse] in the
home, acknowledging that as homemaker, [spouse and parent] should clearly be entitled
to a share of family assets accumulated during the marriage.”).

In Rothman, in specifically rejecting a party's demand that equitable distribution
mandates an equal distribution of the marital property, the Supreme Court of New Jersey has

stated:

The suggestion has been offered that in undertaking to effect
equitable distribution of marital assets, the trial courts should, to
establish a starting point, presumptively assign some proportion,
generally mentioned as 50%, of all eligible assets to each. We
disapprove of this proposal. No basis forit is to be found in the statute
itself, [sic] it would import concepts into our law now held chiefly, if
not solely, in these states where community property law principles
have gained acceptance, and we foresee that it might readily lead to
unjust results. Rejecting any simple formula, we rather believe that
each case should be examined as an individual and particular entity.
Rothman at 233.

In determining how to equitably distribute assets, equity can only be achieved through




the recognition of marriage as "a shared enterprise, a joint undertaking, that in many ways
it is akin to a partnership. Only if it is clearly understood that far more than economic
factors are involved, will the resulting distribution be equitable within the true intent and
meaning of the [equitable distribution] statute." Rothman at 229.

In Rothman v. Rothman, the Supreme Court of New Jersey provided further

support for the concept that equitable distribution should be equitable where it expressly
stated its long-held dissatisfaction with the presumption that equitable distribution of
marital assets is 50/50 because it is apparent to the Court how that "might readily lead to

unjust results." Rothman v. Rothman, 65 N.J. 219, 232 (1974). Fairness, not equality, is

considered the prevailing guideline when determining the equitable distribution of marital
assets.? Accordingly, the statute and case law of this state direct the courts to examine
the particular factual circumstances of the marital relationship to determine what
constitutes an equitable distribution of that asset.

In Painter v. Painter, the New Jersey Supreme Court established that equitable

distribution does not mean equal distribution. In Painter v. Painter, 65 N.J. 196 (1974), in

upholding the constitutionality of the equitable distribution statute, the New Jersey
Supreme Court stated that equitable distribution "requires that the matrimonial judges
apportion marital assets in such a manner as will be justto the parties concerned, under
all of the circumstances of the particular case." Painter at 209.

In determining what is equitable, the Court must consider the sixteen (16) factors
enumerated in N.J.S.A. 2A:34-23.1 as follows:

(1)  The duration of the marriage or civil union;

2 As stated in the concurrence in Kikkert v Kikkert, “[alnd fairness, after all, is the prime concern of equitable
distribution” Kikkert v. Kikkert, 88 N.J. 4, 10 (1981)




(13)
(14)

The age and physical and emotional health of the parties;

The income or property brought to the marriage or civil union
by each party;

The standard of living established during the marriage or civil union;

Any written agreement made by the parties before or during the
marriage or civil union concerning an arrangement of property
distribution;

The economic circumstances of each party at the time the division of
property becomes effective;

The income and earning capacity of each party, including educational
background,training, employment skills, work experience, length of
absence from the job market, custodial responsibilities for
children, and the time and expense necessary to acquire sufficient
education or training to enable the party to become self-supporting at
a standard of living reasonably comparable to that enjoyed during the
marriage or civil union;

The contribution by each party to the education, training or earning
power of the other;

The contribution of each party to the acquisition, dissipation,
preservation, depreciation or appreciation in the amount or value of
the marital property, or the property acquired during the civil union
as well as the contribution of a party as a homemaker;

The tax consequences of the proposed distribution to each party;
The present value of the property;

The need of a parent who has physical custody of a child to own or
occupy the marital residence or residence shared by the partners
in a civil union couple and to use or own the household effects;

The debts and liabilities of the parties;

The need for creation, now or in the future, of a trust fund to

secure reasonably foreseeable medical or educational costs for a spouse,
partner in a civil union couple or children;

(19)

(16)

The extent to which a party deferred achieving their career; and

Any other factors which the court may deem relevant.



In Koenig v. Carter v. Cadles of Grassy Meadows, LLC, (App. Div. January 4, 2019),

the Appellate Division corrected the trial court’s application of the equitable distribution
principles to resolve a non-matrimonial action between a married couple (“Koenig”) and a
judgment creditor (“Cadles”) and, in so doing, provided further support for this concept of
equitably distributing marital assets equally.

"The equitable distribution statute authorizes the Family Part to
distribute assets 'in all actions where a judgment of divorce,
dissolution of civil union, divorce from bed and board or legal
separation from a partner in a civil union couple is entered.™ Thieme
V. Aucoin-Thieme, 227 N.J. 269, 283 (2016) (quoting N.J.S.A.
2A:34-23(h)). The statute's application is limited to disputes
between married and civil union couples and does not apply where,
as here, the dispute over property is between a married couple and
a third-party judgment creditor of one the spouses.”

Koenig at 7-8.
In vacating the trial court’s ruling, in Koenig, the Appellate Division opined,

[A]lthough "[t]he equitable distribution statute 'reflects a public policy
that is "at least in part an acknowledgment that marriage is a shared
enterprise, a joint undertaking, that in many ways [ ] is akin to a
partnership,"" Slutsky v. Slutsky, 451 N.J. Super. 332, 358 (App. Div.
2017) (alteration in original) (quoting Thieme, 227 N.J. at 284),
"equitable [distribution] is not synonymous with equal," [llbid. A
court's determination of the equitable distribution of marital or civil
union property "requires [an] evaluation of unique facts attached to
each asset" in accordance with the criteria established in N.J.S.A.
2A:34-23.1. |bid. Thus, even if we were to assume the principles of
equitable distribution controlled the requested allocation of the
settlement proceeds at issue here, which they do not, those
principles would not require an equal apportionment of the
settlement proceeds between Joseph Koenig and Laurie Koenig.
See, e.g., Rothman v. Rothman, 65 N.J. 219, 232 n.6 (1974)
(rejecting the notion that, in determining the equitable distribution of
marital assets, a trial court should presumptively assign each spouse
fifty percent of eligible assets); Clementi v. Clementi, 434 N.J. Super.
529, 539 (Ch. Div. 2013) (noting that "it has long been established
that neither party is automatically entitled to fifty percent of any
specific asset" in an equitable distribution award).

Koenig at 9-10. “We are therefore constrained to vacate the court’s determination ...
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because it is based on the incorrect legal conclusion that equitable distribution principles
governed the allocation of the proceeds.... The court erred as a matter of law....” Koenig at
10.

In Thieme v. Aucoin-Thieme, 227 N.J. 269 (2016), cited herein above, the parties

cohabitated prior to their marriage for eight years, but their marriage lasted only fourteen
months. During their relationship, husband was employed by a closely held company that
required him to work long hours and travel. The parties agreed that wife would stay home
and raise their child and give up her aspirations of an education and career, anticipating a
financial award when the closely held corporation sells in the future. The parties divorced
by way of Property Settlement Agreement and, three months after the divorce, the
corporation sold with the former husband receiving a closing bonus of $2,250,000. Litigation
over the closing bonus commenced and following a three-day bench trial, the Court ruled
that the former wife was entitled to thirty percent of the post-tax portion of the bonus earned
during the marriage, which amounted to only $30,288. The former wife appealed the ruling
and the Appellate Division affirmed.

In reversing the rulings of the trial and appellate courts, the New Jersey Supreme
Court found that, under the facts of this case, a decision constraining former wife to the
nominal share of the closing bonus that is authorized by the equitable distribution statute
would result in unjust enrichment to the former husband. As a remedy, a percentage of the
portion of the closing bonus that was earned by the former husband during the period in
which the parties cohabited prior to their marriage should be deemed to be held by the
former husband in constructive trust for the former wife. The matter was remanded to the
trial court to determine the time period in which the former wife should share and the

percentage that should be allocated to the former wife. Thieme at 293.
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Separate Property of One Spouse Can Be Grounds
For An Unequal Distribution of Marital Assets

One of the statutory factors to be considered in dividing the marital estate is the
economic circumstances of each party after the division of the assets. If one party will keep
significant separate property while the other party has substantially less, then it would not
be equitable to equally divide the marital estate.

In Rucker v. Rucker, 2002 N.J. Super. Unpub. Lexis 4 (App. Div. April 17, 2002)

(unpublished decision), the Appellate Division reversed the equitable distribution award
which equally distributed the parties' marital assets where one party had inherited significant
separate property. The Appellate Division held that the trial court failed to "accord proper
weight to the large inheritance the Plaintiff had received (or would be receiving), in balancing
the equities in the case." Id. at p. 3. The Appellate Division further stated that "while
defendant's inheritance was properly excluded from the marital estate subject to equitable
distribution, it is clear that his overall financial picture, including his inheritance, must be
taken into account in determining child support and in fairly distributing all of the marital
assets." Id. at p. 6.

The Appellate Division also examined the extent of separate property in unequally

dividing the marital estate in the case of Van Horn v. Van Horn, 2008 N.J. Super. Unpub.

Lexis 797 (App. Div. July 14, 2008), where it upheld the trial court's decision to award one
party 100% of the marital estate where the other party inherited significant separate property.
In Van Horn, one-half of marital estate would have been .011% of the total amount

that the Wife had inherited. The Appellate Division in Van Horn cited the trial Court’s

analysis that:




the equitable distribution statute permits the court to consider the
economic circumstances of each party at the time the division of the
assets becomes effective. The court finds that, given the facts of
this particular case, equity compels that all the marital assets be
awarded to ... husband. By making this award the court is not saying
that the wife did not make a substantial contribution to the marital
partnership. Her contributions to the marital partnership is equivalent
to that which the husband contributed. The equitable distribution
award is being made strictly in light of the fact that the marital assets
are so small in value in comparison to those assets which the wife
now possesses due to her inheritance. The wife's new [-] found wealth
vastly exceeds that which she is seeking by way of distributions.
Given the magnitude of her inheritance, she does not need to get a
share of the marital assets. As for the husband, getting the marital
assets, especially the marital home (the most valuable marital asset),
will contribute toward his ability to maintain the marital standard of
living. Therefore, all of the marital assets shall be awarded to the

husband....”|d. at 5.
Accordingly, there are circumstances where the separate property of one party will
justify an unequal division of the marital assets in order to provide for an equitable division
of the parties' assets.

Parties' Long Term Separation Can Be Grounds
For Unequal Distribution of Marital Assets.

Although the Court in Painter v. Painter, 65 N.J. 196 (1974), adopted a general rule

that the date of complaint defines the termination date for purposes of determining which
assets are subject to equitable distribution, the Court recognized that in certain cases, that
might not be the case. The Court stated: "[w]e have sought only to implement the legislative
intent, as we discern it by setting forth what we believe should be the general governing
rules. Individual problems must be solved, as they arise, within the context of particular
cases." (emphasis added) Id.

The Supreme Court has acknowledged that there are deviations from this bright line

rule established in Painter. In Smith v. Smith, 72 N.J. 350 (1977), the parties had entered




into a written separation agreement, accompanied by a separation in fact. For purposes of
determining and valuing assets eligible for equitable distribution, the Court utilized the date
of the agreement in lieu of the date the Complaint for Divorce had been filed. In reaching this
conclusion, the Court in Smith recited the rationale for the Painter bright line rule - "an
attempt to avoid promulgating an unworkable rule." Smith at 361. The Court found that: "[t]he
execution and delivery of such an agreement, or its inclusion in a judgment, would appear to
be incontrovertible evidence that the marital enterprise is no longer viable." Id. In other words,
despite the bright line rule promulgated by the Painter Court, the Supreme Court found that,
where incontrovertible evidence that a marital enterprise is no longer viable can be presented,
deviation is permissible.

The holding in Smith was later extended by the New Jersey Supreme Court in

DiGiacomo v. DiGiacomo, 80 N.J. 155 (1979), in which the Court held that property

acquired subsequent to an oral agreement between the parties for support and
distribution of property, accompanied by a physical separation, was not eligible for equitable
distribution. In footnote 1 of this well-reasoned decision, the Court noted that the exception
in Smith to the bright line rule "has been described as a 'logical modification of the Painter
holding."

In Brandenburg v. Brandenburg, 83 N.J. 198 (1980), Mr. and Mrs. Brandenburg had

separated in 1966 and Mr. Brandenburg began paying support to Mrs. Brandenburg on a
voluntary basis. In February 1976, some ten years after separation, Mr. Brandenburg filed a
complaint for divorce. Mr. Brandenburg argued that the terminal date for the purposes
of equitable distribution should be the separation date in 1966 and that all property acquired
after that date was not subject to distribution. Inits analysis, the New Jersey Supreme Court

considered the facts of and its holdings in Painter, Smith, and DiGiacomo. After such
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consideration, the Court stated that, "these cases following Painter recognize that there can
be reliable indicia of an end of the marital partnership other than the filing of a complaint
for divorce." Although the Court denied Mr. Brandenburg's request for deviation from the
bright line rule on the facts before it, the Court had acknowledged, again, that if there is
"reliable indicia of an end to the marital partnership," deviation may be appropriate. The Court
in Brandenburg considered the parties’ lengthy separation in awarding the Wife less than
fifty percent of the marital estate.

In 1983, in the matter of Portner v. Portner, 93 N.J. 215 (1983), the New Jersey

Supreme Court affirmed the bright line rule, but it acknowledged that

assets acquired after that enterprise or partnership no longer exists
should not be so included [in the marital estate for purposes of
equitable distribution].

Accordingly, in certain situations following Painter, we relied on dates
other than the filing of the complaint, in which the irretrievable
breakdown could be readily pinpointed.

In applying the various New Jersey Supreme Court decisions on the issue of the

terminal date, supra, the Appellate Division has held that,

[T]he central bright line rule is that the marriage is deemed ended
upon the filing of a valid divorce complaint that culminates in divorce.
Deviation from that rule has been permitted where there is
'incontrovertible evidence' establishing some other date." Zappala v.
Zappala, 222 N.J. Super. 169, 172 (App. Div. 1988).

Although the filing of a valid divorce complaint has been determined to be the
terminal date for inclusion or exclusion of assets subject to equitable distribution, the
analysis does not end there. As set forth above, the New Jersey Supreme Court in

Brandenburg v. Brandenburg, 83 N.J. 198 (1980), denied Mr. Brandenburg's request to

utilize the date of separation as the terminal date for determining which assets were eligible
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for distribution. However, the Court noted that this determination only related to the first
prong of the Rothman "three-step proceeding." The Court continued:

Our rejection of the parties' separation as the termination date on eligibility
does not mean the trial court must ignore the separation once it reaches
the third step. The purpose of equitable distribution - - the recognition of
the “contribution of each spouse to the acquisition of the marital property,
including contribution of a spouse as homemaker”, Painter, 65 N.J. at 212
- -requires anassessment of the spouses' contributions ineach individual
case. Rothman, 65 N.J. at 232, n. 6. In undertaking the third step, the
trial court should consider the effect of separation on the respective
contributions of the parties to the further acquisition of marital property.

Brandenburg at 210.

In other words, even if a trial court was to reject the request for deviation from the

Painter bright-line rule regarding inclusion/exclusion of assets for purposes of equitable
distribution, the Court could nevertheless make a disparate distribution of an asset based
upon equitable considerations.
Source of Acquisition As A Basis For An Unequal Division of Marital Assets

As previously discussed, equitable distribution within a divorce must be just that,
equitable. Equitable is not equivalent to equal and, accordingly, equitable distribution is not
equivalent to equal distribution. It requires analyses considering all relevant factors that the
state legislature included within N.J.S.A. 2A:34-23.1. While no individual statutory factor
carries any greater weight than another, for the purposes of determining equitable
distribution, the source of acquisition of a marital asset factor is certainly due some careful
consideration, particularly in the event of a marriage of relatively short duration.

In this day and age, with people remarrying after a prior marriage more frequently or
becoming married for the first time at a later age than in the past, it is more likely that the
parties are coming into the marriage with more separate property that they acquired from

the prior marriage or accumulated through prior employment, inheritance and the like

11



(“separate property”). When that separate property is later converted into marital property,
some may consider that conversion to be a gift to the marriage and therefore the premarital
nature of the separate property are extinguished. Others may disagree — especially if the
newly acquired asset is acquired entirely from the separate property of one spouse and/or
especially if the marriage does not last for a significant period of time.

As Justice Mountain opined in 1974, in the case of Rothman v. Rothman, 65 N.J. 219

(1974),

The suggestion has been offered that in undertaking to effect
an equitable distribution of marital assets, the trial court
should, to establish a starting point, presumptively assign
some proportion, generally mentioned as 50%, of all eligible
assets to each spouse. We disapprove of this proposal. No
basis for it is to be found in the statute itself, it would import
into our law concepts now held chiefly, if not solely, in those
states where community property law principles have gained
acceptance, and we foresee that it might readily lead to unjust
results. Rejecting any simple formula, we rather believe that
each case should be examined as an individual and particular
entity. The point has been well expressed in an opinion of the
Supreme Court of Wisconsin,

The formula for division derives from the facts of the individual
case. If it is argued that this approach gives great leeway and
also places a heavy responsibility on trial courts in divorce
cases, there is no gainsaying that fact. However, both
flexibility and responsibility are called for by the endless
variety of human situations that come to court in family cases.
No two are exactly alike. [Lacey v. Lacey, 45 Wis. 2d 378,173
N.W. 2d 142, 145 (1970)].

Rothman, supra at n6 232-33.

In Dotsko v. Dotsko, 244 N.J. Super. 668, 676 (App. Div. 1990), the trial court ruled

that gifts given to Plaintiff were subject to equitable distribution. On appeal, the Appellate
Division ruled that sufficient evidence was provided to demonstrate that the gifts made

exclusively to the Plaintiff not only reflected the donors' intent but his as well, and that Plaintiff

12



did not intend to make an interspousal gift by merging cash and checks in the joint account
over the holidays while waiting for a new gift in the new year. The Appellate Division
reversed the trial court’s ruling to find that the exempt gifts did not become subject to
equitable distribution.

In Eng v. Eng, 2011 N.J. Super. Unpub. LEXIS 1221 (App. Div. 2011), because of
the inability to determine the source of funds utilized in purchasing the home, the trial court
found that certain monies held by Plaintiff prior to the marriage were utilized for the purchase
of the marital home. “[B]ased on the equitable distribution principles of source of acquisition”,
the trial court distributed the net equity in the home on a sixty/forty basis, with sixty percent
awarded to Plaintiff and forty percent to defendant. Eng at 9 — 10. The trial court’s decision
was affirmed.

In Miller v. Miller, 2009 N.J. Super. Unpub. LEXIS 768 (App. Div. 2009), the trial court

awarded 40% of the value of a vacation property to Plaintiff. At the time of the divorce, the
vacation house was titled jointly by Plaintiff and Defendant, although no marital assets were
utilized to acquire the property. Rather, the property was originally owned by Defendant’s
parents and later transferred to the parties during the marriage. The original property burned
down and was rebuilt with insurance proceeds and some marital funds. The Court found
that the vacation house was a joint asset and that, although no marital assets were used to
acquire the property, some marital funds were invested to reconstruct and maintain it after
it burned to the ground. After the fire, Plaintiff oversaw the reconstruction over a two to six
month process.

On appeal, Defendant maintained that the property was entirely immune and that the
trial court committed reversible error awarding Plaintiff any portion thereof, or alternatively

that Plaintiff's share was overvalued. The Appellate Division found that “the [trial] court's
13



60%-40% split properly reflected plaintiff's significant contribution toward preserving the
marital asset while at the same time recognizing its originating source.” Miller at 15.

Money is fungible, so it is not always clear that only premarital monies are being
used to acquire an asset during the marriage thereby arguably retaining the separate nature
of the asset. Monies gifted from the family of one spouse to the marriage, particularly to
acquire a house, is quite common. While in the event of divorce, the Courts have historically
not been inclined to credit this money on a dollar-for-dollar basis, equity tends to require that
the asset be divided in a proportion other than on an equal basis — but for the generosity of
one spouse’s family the parties to a divorce may not have been able to acquire certain assets
during the marriage. In such an event, equity may not allow the other spouse to reap the
financial benefit to the same extent that his or her soon-to-be former spouse, particularly if
the marriage would be considered of short duration.

Consideration of all of the statutory factors should be made for the purpose of
equitably distributing the marital estate. When analyzing the statutory factors for the
purposes determining equitable distribution, attention must be given to the source of
acquisition of marital assets.

Allocation of Liabilities Within Equitable Distribution

While the statutory factors for allocating debts are the same statutorily used to also
allocate marital liabilities, careful consideration should be applied to the specific
circumstances surrounding the accumulation of any debt. While there exists the
presumption that any asset acquired during the marriage is marital whether or not the non-
titted spouse actually actively contributed to the acquisition of the asset, the same
presumption will apply to debts acquired during the marriage. The division of accumulated

savings, investment, and retirement assets can typically be resolved in the same 1-2-3
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manner as provided under Painter v. Painter (identify, value, and typically divide

equally). Accumulated debts may not be so generally allocated equally. Consideration
should be given to the facts surrounding each individual debt: by way of example, one should
examine, among other considerations:

e the cause for each debt;

e which party/parties benefitted as a result of the debt;

e whether one or both parties continue to benefit from the debt even after the
divorce;

e whether the debt can be cured, compromised, and/or paid off at the time of the
divorce; and/or

¢ which party has the better ability to pay the debt and is it equitable to burden
that party with the debt.

In Clark v. Clark, 324 N.J. Super. 587 (Ch. Div. 1999), the Plaintiff sought to include

automobile insurance surcharges resulting from convictions during the marriage for driving
under the influence and leaving the scene of an accident as marital liabilities subject to

equitable distribution. Citing to Schweizer v. Schweizer, 301 Md. 626, 484 A.2d 267 (1984),

the Court distinguished between marital debts, which are directly traceable to the acquisition
of marital property, and nonmarital debts which are not. If marital, the debts are subtracted
from the total value of the marital property before distribution. If nonmarital, they are taken
into account as a reflection of the party's economic circumstances when the court
determines the amount and method of payment of the award. Schweizer at 637, 484 A.2d
at 272. The Clark Court ruled that the insurance surcharges could not be traced to a marital
asset, and Defendant owed “no duty of contribution to the [P]laintiff’ for this liability. Clark at

598.
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By way of further illustration, if the accumulated debt was hidden by one spouse from
the other, is it equitable to allocate the debt equally? Maybe. It depends on whether each
spouse benefitted directly or indirectly from the debt rather than just one spouse, was the
incursion of debt reasonable — rather than using savings or investment income, debt was
incurred — and/or was the debt necessary — are all specific factors that should be considered
in allocating that debt as a result of a divorce.?

The allocation of debts depends on the circumstances in the particular case. In some
cases the two methods may reach the same result, but not in a case where, as here, the

total liabilities are greater than the total assets. Monte v. Monte, 212 N.J. Super. 557, 566

(App. Div. 1986). In Monte, Plaintiff claimed monies were loaned to him by family but
Defendant challenged the validity of these loans. While the trial court’s ruling in Monte was
remanded by the Appellate Division for further proceedings for findings of fact and
conclusions of law as to the basis for the allocation of the debts alleged by Plaintiff, the
Appellate Division opined that,

In a situation such as present here, [P]laintiff had the burden of
establishing the traceable debts. Sharp v. Sharp, 58 Md.App. 386,
398 (1984). However, if the debt resulted because the husband
intentionally dissipated marital assets "such intentional dissipation is
no more than a fraud on marital rights," and the debt will not be
charged to the wife. Ibid. See Klingberg v. Klingberg, 68 Ill.App.3d
513, 25 lll.Dec. 246, 386 N.E.2d 517 (1979) (dissipation found where
husband used marital property for his own benefit for a purpose
unrelated to the marriage at a time when the marriage was breaking
down); In re Marriage of Sevon, 117 lll.App.3d 313, 73 lll.Dec. 41,
453 N.E.2d 866 (1983) (no dissipation where no evidence in record
to indicate that wife spent the money for purposes unrelated to the
marriage). In these cases the courts did not place any emphasis
on the knowledge or awareness of the "victim" spouse concerning

3 In the recent unpublished case of Frey v. Frey, the Appellate Division overturned the trial court’s decision, which, inter alia,

simply aggregated all assets without assessing their marital nature and offset them by all debts individually. This

methodology effectively resulted in an equal division of the SBA loan, which the Appellate Court concluded was erroneously

classified as a marital obligation. Frey v. Frey A-2271-21, 2024 WL 1316718, at *4 (N.J. Super. Ct. App. Div. Mar. 28, 2024)
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the loans but rather were primarily concerned with the purpose for
which the monies were borrowed and spent.

Monte v. Monte, 212 N.J. Super. 557, 567-68 (App. Div. 1986).

Generally, the allocation of mortgage debt is relatively straight forward for the
purposes of equitable distribution. The party retaining the real property should retain the
mortgage associated thereto and the debt should be deducted from the equity when
determining a buy-out, or the mortgage will be paid off when the property is sold. Butif there
are also liens and judgments recorded and attached to that real property that is being
retained or sold, the bases for the liens must be considered to see whether one party or both
parties should be charged with seeing that the liens are cured and when.

Similarly, student loan debt incurred during the marriage for one spouse to enhance
his or her education and earning potential should likely be retained by the educating
spouse. However, if the educating spouse now has enhanced earnings as a result of the
education, which will be considered as part of the support award, why would it not be
equitable to divide this debt? Saddling the educating spouse with 100% of the student loan
debt, without some kind of offset within the determination of equitable distribution or in the
form of support, may not be equitable.

When one considers a matter as being “complex,” we tend to envision various assets
and various values or we tend to anticipate that one spouse owns an interest in a business
or has a complicated compensation package through employment. A matter dealing
primarily with outstanding liabilities can be just as complex an endeavor to resolve and the
same equitable distribution factors should be applied.

An Anticipated Inheritance is Not an Asset

Pursuant to Painter v. Painter, a Court must identify marital assets, determine a value,

17



and then divide the assets between the parties. For the most part, if neither spouse
maintains an interest in an asset, it can hardly be considered marital. A contingent interest
in an estate that has not been distributed would not be an asset subject to consideration in
equitable distribution. Much like hypothetical taxes are not permitted to be deducted when

determining the fair market value of the asset, pursuant to Orgler v. Orgler, 237 N.J. Super.

342 (App. Div. 1989), a hypothetic future interest that may be inherited in the future is not a
derived asset subject to equitable distribution. However, when professionals are attempting
to settle cases, while using their practical knowledge as bases of opinions, they are also
only limited to their imaginations. Just because a Court cannot or would not give
consideration to anticipated inheritances, does not mean that we cannot do so in our
practices when settling a case.

While, pursuant to N.J.S.A. 2A:34-23, inheritances are exempt assets, this does not
preclude their consideration for the purposes of settlement within the divorce. This would
have to be analyzed on a case-by-case basis to see if it would be equitable to award one
spouse a greater share of equitable distribution where the other spouse is anticipating
receipt of a large inheritance in the near future. The hazards in making such an arrangement
are numerous — we cannot predict the timing of an inheritance in most situations nor can we
predict the amount that will be inherited; Wills can always be changed; and/or a parent may
have a favorite child but that same parent may also have a favorite charity to which he or
she may leave their estate. However, if the situation is such that within a reasonable
approximation it can be anticipated that a litigant will be receiving an inheritance from a
relative or the like in the near future, such a circumstance is something that can be utilized
as a tool to be considered when equitably resolving the division of assets and liabilities.

It goes without stating that inheritances are non-marital assets, but that does not
18



preclude an experienced professional from arguing that the anticipated receipt of an
inheritance should serve as a means of settling a case.

The Credits Owed to One Party Can Be a Basis
For An Unequal Division of Marital Assets

When one party is owed certain credits, any assets available to the parties may be

utilized by the Court to satisfy those credits. For example, in Sgro-LoFaro v. LoFaro, A-2856-
19, 2021 WL 4824071, at *2 (N.J. Super. Ct. App. Div. Oct. 18, 2021) the Appellate Division
affirmed the lower court’s decision which granted Plaintiff all of the net sale proceeds from
the sale of the marital residence to pay the Plaintiff’'s attorneys fees, reimburse her for
expenses she paid on behalf of the children and all judgment creditors. The court cited
Rothman, in stating that equitable distribution does not presume equal distribution and that,
contrary to Defendant’s arguments, they were not compelled to merely order reimbursement
to Plaintiff when they had a liquid asset with which to effectuate that reimbursement.
Conclusion
While the general norm continues to be that marital assets will be equally divided
between the parties, there are many circumstances which may justify that marital assets
should not be equally divided between the parties. Each case needs to be reviewed in
light of the statutory factors in order to achieve an equitable distribution of the parties'

marital estate.
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Changes in Value: The Impact on Equitable Distribution

Frank A. Louis, Esqg.

The existence of marriage as én ecqnomic partnership is well
established as both a matter of law and public policy in New
Jersey. It is based in the legislation establishing that upon
divorce there would be an "equitable distribution" of property
acquired during the marriage and the early Supreme Court

decisions interpreting the law. See generally Painter v.

Painter, 65 N.J. 196 (1974); Chalmers v. Chalmers, 65 N.J. 186

(1974); and Rothman v. Rothman, 65 N.J. 219 (1974). Yet, the

4

legislation established only the broad policy as the simple
statutory language itself reveals:
In all actions where a Judgment of Divorce
is entered, the Court may make such award
or awards to the parties, in addition to
alimony and maintenance, to effectuate an
equitable distribution of the property, both
real and personal, which was legally and
beneficially acquired by them or either of
them during the marriage.

The details of implementing the partnership theory were left
to the Courts. Not surprisingly, the Supreme Court was concerned
with two separate and, at times, conflicting policies;
implementing the legislative mandate while avoiding multiple
hearings on issues of eligibility and valuation. In its reasoned
attempt to balance these legitimate concerns, the Supreme Court
established rules which for years worked well and seemed to

- satisfy both policies. It was certainly logical to assume that a

Complaint for Divorce terminated the "partnership” and assets

acquired when the partnership was over should not be shared.
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for divorce would not be subject to equitable distribution seemed
an appropriate determination and establishment of a "cut-off"
date was consistent with the legislative policy. Thé logic was
so compelling no one objected to the legal reality that the
marriage still subsisted until trial and the statute used the
terms "during the marriage". See N.J.S.A. 2A:34-23. There did
not appear to be any inconsistency between the filing date of the
complaint and the statutory reference to "the marriage".

Flowing from the cut-off date was the concept of a valuation
date. If there was a cut-off for inclusion of assets because the
marital partnership terminated, it was logical this date could
also serve as the time when the distributable assets were valued.
Recognizing that if the trial (as opposed to the filing date)
were the valuation date, there would be "duplicitous" hearings,
the Painter Court selected the filing date as the valuation date.
Painter at 217-218.

The Appellate Division then reaffirmed the basic legislative

policy by observing that in the final analysis the distribution

of property must be "equitable”. Scherzer v. Scherzer, 136 N.J.
Super. 397, 400 (App. Div. 1975). By recognizing the need for
the distribution to be equitable, the Appellate Division elevated

that essential policy over the filing date rule. After Scherzer,

Painter no longer could be read literally where use of the filing
date made the distribution inequitable. -
Mrs. Scherzer, relying on such a rigid rule, had argued that

Painter must be accepted as written. She contended that her
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husband’s interest in Baxter Die Works (equity and debt) had to
be valued as a matter of law as of the filing date since that was
what Painter required. Scherzer at 399-400. Unfortunately,

Baxter had gone into bankruptcy before trial but after filing.

Painter, literally read, meant that Mrs. Scherzer’s argument
would be correct. Since there was no contention that the
bankruptcy was related to the divorce the Appellate Division,
relying on the need for the distribution to be equitable, did not
require the husband to compensate his wife for a bankrupt asset.
This correct decision had the effect of establishing two
important principles. First and foremost, regardless of anything
else, a Court’s primary obligation in distributing assets is to
assure that the distribution is "equitable". 1In effect, the
Court was sanctioning, where necessary, abrogation of Painter’s
rules if their application was inconsistent with the statute’s
purpose. Secondly, Scherzer introduced the good faith business
decision issue. Mrs. Scherzer may have received a different
result had the Court believed that the change in value was caused
by the "deliberate action" on the part of Mr. Scherzer. Scherzer
at 400.

What was not discussed, however, was what would happen if
the change in value was caused by a business decision made by Mr.
Scherzer, in good faith, but after the filing date. ?he absence
of what the Appellate Division characterized as the "deliberate
action" of Mr. Scherzer did nothing more than repeat Footnote 6

in Painter where the Supreme Court had observed that "Any
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disposition of property in fraud of the other spouse could be
promptly made the subject of appro?riate judicial action.”
Fraud, if proven, is relatively simple. The more difficult
question is a post-filing action taken in good faith which causes
a change in value. Even more difficult is a change in value
caused by market forces as opposed to the deliberate but good
faith action of the owner spouse.

In 1977 the Supreme Court addressed the question of changes
in value in distributable assets that occur subsequent to the

execution of an agreement and trial. Smith v. Smith, 72 N.J. 350

(1977). The Smith Court distinguished between a Support and a
Property Settlement Agreement. In its decision the Court
acknowledged that in many cases property "will have changed in
nature and value between the date of the separation agreement and
the date of the divorce decree”. Smith at 362. Justice Mountain
believed that if the changes were minor they could be ignored but
any "unduly adverse\effects" that equitable distribution might
have on the present circumstances of the parties could be
“compensated for by adjusting the alimony provisions”. Smith,
362. He went on to note that if a husband’s assets have
diminished since the date of the agreement, he still may be
required to comply with the equitable distribution provisions of
the agreement but the diminution might be taken into R
consideration in regard to alimony. Conversely, he pointed out

that if the husband’s assets had increased he would not be

required to divide the increase with his wife, but his more

v
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favorable situation would be considered in alimony.
Interestingly, he observed that there might be situa;ions where
the change in the financial position was so severe that the
alimony adjustment alone might not be sufficient "to do mutual
justice". In such a case a party "must be permitted to apply to
the Court for appropriate equitable consideration of the special
circumstances involved". Smith at 362. He, as the Appellate
Division in Scherzer, emphasized that the distribution, even
though made belatedly, must "still be equitable". Smith dealt
with a somewhat unique situation since there was an agreement and
delay in obtaining the divorce. There are obviously significant
different policy considerations in modifying the executory
equitable distribution provisions of an agreement and initially
establishing equitable distribution at trial where there never

has been an agreement.

Yet, this distinction was not mentioned by the Appellate

Division in the 1978 decision in Borodinsky v.'Borodinskv, 162
N.J. Super. 437 (App. Div. 1978) which relied on Smith.

Borodinsky reaffirmed the Painter/Smith rule that the termination

date for determining eligible assets was also the valuation date.

It went on to note, in reliance upon the language in Smith, that:

- S

"Any increase or decrease in the value
of eligible assets should be reflected

in the alimony award, if at all, and not~
in the equitable distribution of assets".

Borodinsky'’s broad language is perhaps unfortunate. It reflected
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to be $575,000.00. Despite Painter, Smith and Borodinsky, the
Bednar Court noted that there was "no absolutely iron-clad rule
for determining a valuation date". According to Bednar, while
use of a consistent date "such as the filing of the complaint*"
-was "preferable", in the final analysis it dependend upon "the
nature of the asset and any compelling equitable considerations*.
Bednar at 332.

In other words, depending upon the nature of the asset or
the compelling equitable circumstances, the time of the hearing
might well be the appropriate valuation date. It was a welcome
return to the Scherzer principle that the statute required that
the distribution must be equitable.

Bednar also pointed out the distinction between enhancement
or accretion in value subsequent to the valuation date and the
value at filing. It recognized this enhancement or accretion is

"separate” and trial courts were directed to ascertain whether

the increase was:

"...attributable to the personal industry of
the party controlling the asset, apart from
the non-possessory partner, or simply to for-
tuitous increases in value due merely to
inflation." Bednar at 333.
If the interim accretion was due to the "diligence and P
industry of one party" independent of "market forces", that
accretion accrued to that party alone. In other words, it was not

distributable. If this was unfair to any extent, Borodinsky

provided a remedy through an adjustment in alimony. The Bednar
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rationale was predicated on the nature of the marital partnership.
I1f the partnership truly was over, why should the non-titled
spouse share in any appreciation caused by the efforts of the
former partner? If the partnership terminated as of the filing
date, the ex-partner should not share in the fruits of the
spouse’s efforts. Yet, if the increase in value was caused solely
by market forces, then it would be unfair to allocate it to one or
the other party since a marital asset increased not as the result
of anything either party did but merely from passive forces. If
neither party did anything to create the increase, shouldn’t it be
shared arbitrarily, awarded to one partner as opposed to the
other? Thus, we had the distinction between active and passive

appreciation. See Scavone v. Scavone, 230 N.J. Super. 482 (Ch.

Div. 1988), aff‘d. 243 N.J. Super. 134 (App. Div. 1990).

Not surprisingly, Bednar decided in the non-recessionary
1980‘s, dealt primarily with assets that appreciated and never
discussed what might happen to assets that decreased in value.
Nor did Judge Krafte deal with what is now that unfortunate but

common situation in his well-reasoned decision in Scavone. Judge

Krafte perceptively recognized that equitable distribution was an

evolving concept and he returned to Scherzer to observe that while
use of a consistent valuation date such as the filing of the
complaint had its advantages, such a date "cannot be deemed an
absolute". Scavone at 485. He then outlined the various
standards that would be applied to the equitable distribution of

assets that increased in value but as with Bednar he never dealt
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with assets that decreased in value.

In his cataloguing of the various types of assets, he made a
distinction between passive and active assets. He believed thét a
change in the value of an active asset was, of necessity, the
"direct result of the intention, time, energy and devotion of the
sole owner". While Scavone represents a major advance in
equitable distribution law, it bases its conclusion on an
assumption that is not necessarily accurate. There may be
situations, particularly in a recessionary economy, where despite
the attention, time, energy and devotion of the owner, the value
of an "active asset" decreases for reasons that can be
characterized only as passive. Here, the analysis becomes
extremely complex since it does not automatically follow that any
change in value of an active asset is caused by the efforts of the
titled spouse. An active asset may change in value for passive
reasons.

Assume, for purposes of discussion, that a McDonald’'s
restaurant is valued at $500,000.00 as of the valuation date;
assume further that the owner continues to devote the same time,
attention, devotion and effort to the operation of a restaurant
that was done previously; however, subsequent to the filing date
and before trial a Wendy'’s and a Burger King both open within one
mile. As a result of this increased competition, it is stipulated
that at the time of trial, the value of the McDonald's-restaurant
is now $300,000.00, a decrease of $200,000.00. Is it equitable to

say that since the restaurant was an active asset the titled
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spouse solely assumes the risk of a change in value between the oo
filing date and trial simply because it is an active asset even
though the parties were married and the statute requires equitable
distribution of assets acquired during the "marriage" and the
titled spouse has continued to work as industriously as before.

In other words, the decrease in the value of the asset is in no
way attributable to any action taken by the owner. Conversely,
what if the value of the restaurant has increased to $700,000.00
because a new exit ramp was built from a major highway across from
the restaurant, an occurrence entirely unrelated to any effort on
the part of the owner?

Before attempting to answer these difficult questions, the
recently adopted equitable distribution statute must be
considered. The statute sets forth a series of factors a court
must consider in equitably distributing properties. The intent of
the drafters of the statute was not necessarily to alter existing
law. Rather, they sought to incorporate the existing case law
factors and to set forth in one central place an itemization of
those factors so that litigants could have some objective criteria
upon which the distribution of their property would be made. It
was seen by the drafters as a fairer way of placing the public on
notice as to what would happen to their assets upon divorce.

Notwithstanding the drafters’ intent not to modify the law,
the statute is now the basis under which equitable distgibution

takes place and it mandates that courts consider two factors that )

virtually eliminate the filing date as being the only relevant
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date for equitable distribution. Now, a trial court is legis-

latively mandated to consider the following statutory criteria:

(£f) The economic circumstances of each
party at the time the division of
property becomes effective;

(k) The present value of the property.

The statute further provides that "in every case" a court is
obligated to make "specific findings of fact" on issues relating
to asset valuation and equitable distribution including each and
every ohe of "the factors set forth" in the statute. Given the
legislative history of this statute, and the adoption of other
"standard" statutes for alimony, child support and custody, it was
not the legislative intent to chanée the valuation date from the
filing date to trial by referring to the present value of the
property. The factors set forth in the statute are not valuation
criteria. Rather, they are the factors a court considers in
making a distribution of the assets. The statute requires the
court consider the factors in deciding how to divide assets
subject to distribution. By virtue of the statute that now
requires a court consider the present value of the property and
the economic circumstances of each party at the time the division
of the property becomes effective. Each of these zare fact
sensitive and must be determined not as of the valuation date but
as a statutory imperative as of the trial date.

The legislature has now effectively eliminated the policy

concern of the Supreme Court of adopting an equitable distribution
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scheme that had simplicity. Certainly, designation of the filing
date simplified the piocess. Unfortunately, simplification,
experience has taught family practitioners, does not equate with
justice.

A substantial argument exists that the statutory language
requires an interpretation that changes in value between the
filing and trial is not a valuation issue. Instead, it is argued
that since the legislature requires consideration of the present
value of the property, the Court’s power is circumscribed to
considering the change solely as a distribution factor. Thus, if
the value of a business decreased between the filing date and
trial, the non-recipient spouse might receive a lesser percentage
than might otherwise have been received had the value remained the
same.

‘The fundamental problem with such an approach is that, in
many circumstances, it could result in an unfairness. In Goldman

v. Goldman, 248 N.J. Super 10 (Ch. Div. 1991), Judge Glickman

correctly determined that when the husband’s good faith operation'
of the business was stipulated that the decrease in the value of a
business to zero by trial meant a change in the valuation date.
Many practitioners read Goldman simplistically as finding that in
all cases the valuation date is now trial where there has been a
decrease in value. Goldman should not be read too broadly since
it represents nothing more than a common sense application of the
statute and mirrors the same conclusion the Appellate Division

reached -in 1975 in Scherzer. If the titled spouse acted in good
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faith, and the asset is valueless at trial, what system of justice
could conceivably require one spouse to pay the Othe; spouse for
an asset that is no longer in existence?

The proper procedure to handle changes in value must flow
from the equitable distribution statute and the public policy upon
which it is based. If a court’s application.of the law is
inconsistent with both the statute and the policy of a marital
partnership, then common sense indicates that approach would be
incorrect. Conversely, a procedure that is consistent not only
with the statute but the fundamental nature of marriage as an
economic partnership and that ultimately is fairvand equitable to
both parties, must be the goal.

The statute refers to an equitable distribution of assets
"during the marriage”. It does not refer to assets acquired as of
‘the filing date of the complaint. The policy of the statute is |
that an economic partnership exists and that assets acqulred
(whether new assets or appreciation) under thas economic,
partnership should be shared. Conversely, asséts*acquiréd when no
partnership exists should not be shared as sharing would not
further any public policy implicit in the statute. No one, I
suggest, would question the fairness of a distribution of a
marital home which, at trial, is valued at $200,000.00 but as of
the filing of the complaint was worth $300 000.00, when the
decrease in value was caused solely by passive market forces. The'
fairness of the distribution should not be based on the type of

asset involved. The fairness of the distribution flows from the




66

reasons there was a change in value. If the change in value is
not attributable to the actions of either party and can thus be
denominated as passive, that change in value should not
automatically be allocated to one spouse or the other. Yet, if
the change in value reflects the unique efforts, skill or
diligence of one spouse, when that spousevwas no longer working
for the partnership which presumptively is over once a complaint
for divorce is filed, then it would be equally unfair to allocate
the chanée in value to the other spouse.

The internal validity of such a principle cannot only be
tested in a recessionary economy, but in the rising marketplace in
existence in the 1980’'s. If there was an increase in value that
was not attributable fo the work effort or skill of the titled
spouse, then why would that increase be allocated to one spouse or
the other. The logic df the proposal flows from the way equitable
distribution of a marital home is handled. No one questions that
the passive value change of a home should be allocated to one
spouse or the other. It is generally acknowledged that it is
fairest and most consistent with the public policy implicit in the
equitable distribution statute to value a marital home as of the
trial date. Such an approach focuses not on the nature of the
asset, but the reason the value changed. Such an approach seems
more consistent with the nature of a marital partnership’than
treating the chahge in value of a passive asset as a distribution

‘as opposed to a valuation issue.
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Applying this approach to its logical conclusion, it is
immaterial whether an active asset decreases in value for passive
reasons. Returning to the McDonald’s restaurant example, what
policy underpinning the equitable distribution statute is served
by aliocating the entire loss of value because of passive market
forces, i.e. increased competition, solely to one spouse? What
public policy is served by allocating a decrease in value caused
by the existing recession to one spouse? Similarly, if the
increase in value is not attributable to the energy, expertise, or
industriousness of the titled spouse, then why should that spouse
receive the benefit of the increase? The increase, therefore,
must be directed to the reason the value changed. This is a
somewhat different approach than suggested by Scavone which seemed
to assume that a change in value of an active asset must be
chargeable to the owner. Yet, as we’ve learned in this economy,
active assets decrease for reasons entirely out of the control of
the owner.

Mrs. Goldman argued to Judge Glickman that you could not use
the value at trial because if the automobile dealership had
increased in value, Mr. Goldman would be asserting that the
increase was immune. Under this proposal, that increase, if
proven, would be immune only if it could be proven that it was
caused by the efforts of the titled spouse during a period when
the marital partnership was no longer in existence. Such an
approach eliminates the criticism that permitting a change in

value for decreases prejudices women. Rather, judicious use



of the passive/active dichotomy is fair to each spouse and is the
only approach that is not only consistent with the statute

(since the parties remain married){but the public policy
underpinning equitable distribution.

A fair criticism of this proposal is that it complicates
equitable distribution and may result in more expensive and
ongoing discovery with longer trials. That is, in all
probability, a true statement. The ultiﬁate issue is whether this
system is concerned fundamentally with reaching just results or is

a system willing to sacrifice justice on the cross of expediency.

\
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On appeal from the Superior Court, Chancery
Division, Family Part, Essex County, whose
opinion below 1is reported at 248 N.J. Super.
10 (Ch. Div. 1981).

Joel D. Siegal argued the cause for
appellant/cross-respondent (Hellring,
Lindeman, Goldstein & Siegal, attorneys; Mr.
Siegal, Stephen L. Dreyfuss and Sheryl E.
Koomer, on the brief).

Barry I. Croland argued the caused for
respondent/cross-appellant (Stern, Steiger,
Croland, Tanenbaum & Schielke, attorneys; Mr.
Croland, of counsel; Jay Rubenstein and
Meridith J. Bronson, on the brief).

The opinion of the court was delivered by

WEFING, J.S5.C. (temporarily aggigned)
The parties to this matter were married in September, 1966;
they separated in January, 1987, and were granted a final

judgment of divorce on December 17, 1991. Defendant has
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appealed, and plaintiff has crogs-appealed, from certain orxders
entered by the trial judge during the divorce proceedings and

certain provisions of the equitable distribution ordered in the

final judgment of divorce.

Two children were born of the marriage, both of whom are now
emancipated. When plaintiff filed his complaint for divorce in
1988, the clder son was in college and the younger in prep
school. The family 1ived in a large home in South Orange and,
during the course of the marriage, plaintiff engaged in several
businegs ventures, one of which was quite guccessful and the last
of which was not. He owned an envelope manufacturing business
which he sold in December of 1981. The net proceeds from this
sale were slightly in excess of $2,000,000. He invested this sum’
and supported hls family with the income and dividends for the
next several years while he investigated other business
opportunities.

Plaintiff eventually settled on a forelgn autompbile
dealership, Coast Imported Car, in Toms River. The business was
conducted through four separate corporations: coast Imported Car
Ccorp., Coast Realty Associates, select Auto Leasing Corp. and
coast Auto Electronics Corp. (all hereinafter referrad to as
nCoast"). He and his original partner in the venture, Joseph
Amore, obtained franchises for the sale and lease of Audi,
Volkswagen, Porsche and Mercedes Benz automobiles. At the outset

of the venture, plaintiff contributed $200,000 to the enterprise,

while the $3,000,000 balance was financed through The First

-2_
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incurred in litigation between himself and Amore.! Plaintiff’s
efforts to keep the business going and ultimately to sell it were
unsuccessful. In December of 1990, he transferred the business
and the realty associated with it to the Bank in exchange for a
release of liability. Trial commenced in this matter in January
of 1991. By that date, Coast, to which plaintiff had attributed
a net value of $1,000,000 on a February 1987 financial statement,
had no value.
I.

Defendant‘s two initial points on appeal revolve around the
trial court‘s refusal, as part of the equitable distribution, to
give her a credit of $200,000, or one-half of the marital funde
used by plaintiff in the business of Coast, and the trial court’s-
decision that, for purposes of equitable distribution, Coast
should be valued as of the time of trial, rather than the date of
the filing of the complaint. Both of the trial court’s
determinations on these issues are contained in Goldman v.
Goldman, 248 N.J. Super. 10 (Ch., Div. 1991).

We have concluded, upon a careful review of the record and
consideration of all the arguments advanced, that the trial
judge’s reasoning in both regards was, in the particular
situation presented here, ultimately correct. Our affirmance of
those holdings should not be'construed as permission for one

spouse to use marital funds as venture capital with impunity. We

1 TPhat litigation was eventually settled. By the terms of
the settlement, plaintiff became the sole owner of Coast.

- 4 -
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{hink that the trial judge here correctly recognized that he was
confronted with a unique situation and that application of a
rigid categorical analysis would have only hindered him in
fulfilling his ultimate obligation to effectuate a distribution
of marital assets which, overall, was equitable to both parties.

The consequence of value fluctuations for purposes of equitable

distribution should not, for instance, turn wholly on whether an

b

asset is properly classified as an active or passive assget.

Scavone v, Scavone, 230 N.J. Super. 482 (Ch. Div. 1988), aff’'d
243 N.J. Super. 134 (App. Div. 1990).

Defendant contends that the result of an affirmance of the
trial judge’s action here will be to encourage spouses to pour
marital assets into falling business enterprises. We dilsagree. .
We note, for instance, that defendant stipulated below that
plaintiff did not act with.bad faith in making these transfers,
and that defendant presented no proof during the course of the
trial either that the transfers into Coast were unreasonable in
terms of business judgment or that Coast failed due to
plaintiff’s poor business judgment or mismanagement.

Defendant argued below and repeats on appeal that after
entry of the order of November 3, 1988, plaintiff not only used
$400,000 of marital funds in connection with Coast, but he also
used marital funds to meet his pendente lite support obligations.

To the extent that plaintiff did so, defendant was entitled to a

credit under Weiss v. Weiss, 226 N.J. Super. 281 (App. Div.),
certif. denied, 144 N.J. 287 (1988). The trial judge here gave
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the defendant the full credit to which she was entitled. We do
not believe that the fact that plaintiff may have used marital
agsets improperly in one respect must lead, inexorably, to a
conclusion that all of the plaintiff’s actions were improper.
pefendant also argued below, and repeats on appeal, that
plaintiff acted {n violation of a court order when he made these
transfers and that ganctions should be imposed. The order at

igsue barred both parties from "alienating or encumbering in any
manner any of the assets . . . ." To allenate is to convey or
transfer title to an asset. Black’s lLaw Dictionary 96 (4th ed.
1968). Transferring these funds into Coast could not be
considered a violation of that portion of the order. To encumber
an asset is to make it subject to a charge or liability. Id. at -
908. While these transfers could arguably be viewed as an
encumbrance, we agree with the trial judge that, in reality, what

occurred was a transfer from one marital asset to another.

Goldman v. Goldman, gupra, 248 N.J. Super. at 18.
Wwe are confident that if this experienced trial judge, who

was fully familiar with this matter, had a perception that
plaintiff’s actions were a contemptuous flouting of the court’s
authority, he would not have hesitated to impose significant
penalties on the plaintiff. We will not second guess him now.
IT.
Defendant’s next argument revolves around certailn
cransactions between plaintiff and his brother Budd. Budd

Goldman established a business, Banning Enterprises Ltd, to

_6-
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import and sell glftware. On February 27, 1983, plaintiff lent
$200,000 to his brother in connection with that business. The
terms of the loan were reflected in a letter from Budd Goldman to
his brother dated February 27, 1985, which called for an interest
rate of 12%, with the principal due in five years. The loan was
to be secured by an unrecorded mortgage on property located at
1921 Bellmore Avenue, Bellmore, New York. The record does not
indicate that a separate mortgage document was ever executed.
Budd Goldman made'regular interest payments to his brother,
receipt of which was reflected in the joint income tax returns
filed by these parties. In August of 1986, plaintiff and his
brother Budd agreed, again by letter, to reduce the interest rate
from 12% to 10%; regular interest payments continued, however.
In January of 1987, the month in which plaintiff and defendant
separated, plaintiff advanced an additional $50,000 to his
brother. This loan was at 8% and was again to be secured by the
same unrecorded mortgage. In November of 1987, after the parties
to this action had been separated for almost a year, and just
prior to plaintiff filing his complaint for divorce, plaint;ff
and his brother negotiated a revision to their loan agreement.
Under the revised terms, interest payments were deferred until
maturity, which was extended until December 31, 1991, and the
previously secured loan was converted to an unsecured one. This
agreement was reflected in another letter between the brothers,

dated November 5, 1987.

Converting the loan into one which was unsecured permitted
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Bhdd Goldman to sell the property at Bellmore Avenue; he realized
over $200,000 from the sale of that real estate. Plalntiff made
no effort to collect on the outstanding loan at that time. The
proceeds of the sale of the real estate were evidently used by
Budd Goldman in the Banning pusiness. Plaintiff at a later point
advanced an additional $50,000 to his brother Budd. Banning
encountered subsegquent financial reversals and the business
ultimately had to be sold to avert bankruptcy. Budd Goldman has
not yet repaid any part of the loans made to him by his brother
and his financial status makes their collectibility doubtful.

As part of the eguitable distribution which was ordered in
this matter, defendant received a credit of $25,000, one-half of
the plaintiff’s final loan to Budd Goldman. The trial judge also .
directed that plaintiff execute whatever documents would be
necessary to permit defendant to attempt to recover directly from
Budd Goldman her one-half share of the remaining loan balance.

on appeal, defendant urges that all of these loans were a
pre-complaint dissolution of marital assets under Kothari v.
Kothari, 255 N.J. Suber. 500 (App. Div. 1992), and that she
should have received an additional credit of $125,000, or one-
half the total of the pre-complaint loans. The trial judge
denied her request within his letter opinion of June 24, 1891, in
which he found that defendant knew of the loans prior to the
couple’s separation dnd had acquiesced in them. Despite
defendant ‘s protestations to the contrary, that is a factual

finding by the trial judge which is supported by the record and
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Qe will not overturn it. Rova Farms Resort,; Inc. v. Investors

Ins. Co., 65 N.J. 474, 484 (1974).
The trial judge did not, however, diétinguish between the

decision to advance the funds, of which defendant was aware, and
plaintiff’s agreement to convert the loan into one which was
unsecured in apparent anticipation of his brother’s sale of this
property. Nor does the record indicate that the trial judge

considered the effect of plaintiff’s concurrent agreement to

forego collection at that time. The record contains no evidence
that defendant was aware of and acquiesced in those decisions .
In light of that, we have reached the conclusion that this
matter must be remanded to the trial judge. We note that if
there was a valid mortgage between these two brothers,? only
Budd Goldman‘s own honesty would have prevented him from gselling
this property at any time to an unsuspecting purchaser, since the
mortgage was not recorded. It may be necessary to conslider
whether plaintiff’s conversion of the loan into one which was
unsecured in fact, and his agreement to extend the loan, worked a
quantifiable impairment of defendant’s security. To the extent
the conversion of the loan from secured to unsecured and the
forbearance in collecting the loan did impair defendant’s

security, she would be entitled to a credit from the plaintiff.

2 mhat is an issue which we do not determine for it has not
been argued before us and may involve principles of New York law.
Neither do we address or consider whether defendant would have
peen entitled to enforce any rights as a mortgagese under those
letters.
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III.

Among the assets owned by plaintiff and subject to eguitable
distribution was his twenty-five percent interest in an
investment known as Dunnell Associates ("Dunnell"”) which
purchased property at 115 Dunnell Road, Maplewood, constructed a
building on the property and thereafter leased and managed it.
The judge fixed the pre-tax value of plaintiff’s interest in
Dunnell at $110,036. In his letter opinion of June 24, 1991, the
trial judge held that plaintiff‘s interest in Dunnell would be
divided, as were all other marital assets, on a fifty-fifty
pagis. He concluded that under orgler v. Orgler, 237 N.J. Super.
342 (App. Div. 1989), he could not consider hypothetical taxes to
the plaintiff in valulng plaintiff’s percentage share of this
asset.

In October of 1991, prior to the entry of the final judgment
of divorce, the trial judge indicated to the parties that he was
considering revising that determination. Both partles gsubmitted
supplemental briefs on the issue and the final judgment which was
entered in December awarded to defendant forty percent of the
plaintiff’s interest in Dunnell. That determination is reflected
in a subseguent letter of the trial judge, dated June 24, 1983.

plaintiff argues that this final adjustment by the trial
court for the tax consequences involved in a sale of plaintiff’s
{nterest in Dunnell is contrary to the holding of this court in

Orgler v. QOrgler, gupra. We do not agree. In Qgglg;, we stated:

"Wae adopt as sound . . . that hypothetical tax consequences upon

- 10 -
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the future sale or transfer of marital assets should not be
deducted from present value for equitable distribution purposes.
The hypothetical tax is simply too speculative to permit a
reduction in value. 237 N.J. Super. at 355. We continued,
however, in the following manner:
Although hypothetical tax consequences

should not reduce the present value of

marital assets, such a consideration

has an important place in the equitable

distribution process. . . . Thus, the

hypothetical tax conseguence, presumably

fixed by competent expert testimony, is a

factor to be considered with all other

factors, such as the respective earning

capacity of the parties, their health,

education and contribution to the marriage,

in determining the distributive share of each
party.

(Id, at 356.] .

Here, the trial judge did not reduce the present value of
plaintiff’s interest in Dunnell Associates to compensate for the
tax consequences he would experience. He did, in this one
instance, adjust the percentage of distribution, in recognition
of potential tax consequences, to achieve a distribution which he
considered equitable., We consider the trial judge’s actions in
this regard as fully consonant with the principles we enunéiated
in Qraler.

Iv.

as noted earlier in this opinion, plaintiff was, just prior
to the commencement of the trial of this matter, able to
negotiate an agreement with the Bank under which the assets of

Coast were transferred to the Bank in lieu of foreclosure. That

- 11 -~
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| {ransfer, involving as it did a certain forglveness of debt,
carried with it certain tax consequences.

Early on in this litigation, the trial judge, in recognition
of the contentious nature of this divorce and the size and nature
of the assets, appointed an independent accounting expert,
Seymour Rubin. Among the tasks performed by Mr. Rubin was the
calculation of the aforementioned tax consequences. Mr. Rubin
reported to the judge and the parties that the December 1990
transfer to the Bank created a tax liability of $199%9,800. Wwithin
paragraph fifteen of the judgment of divorce, the trial judge
directed that each party would share this obligation equally.
Defendant now contends that the trial judge erred in doing so.

again, we do not agree. I1f the marital assets in this
matter were to be distributed on a fifty-fifty basis, as was
recognized by the parties and the trial judge from the outset, we
can perceive no reason in logic or fairness which would justify a

departure from that percentage when distributing liabilities in

this matter.

The tax consequences here arose as a result of the Bank’s
agreement not to geek to collect upon Goldman‘s persconal
guarantees. If the Bank had, indeed, attempted to collect upon
those guarantees, there could have been a significant effect upon
what defendant would have received by way of equitable

distribution. We do not perceive that the trial judge in any way

abused his discretion by assessing the tax consequences equally

between the parties.

_12-
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V.
pefendant’s final point on appeal relates to the allocation
of fees for Mr. Rubin, the court-appointed expert. Within his
jetter opinion of June 24, 1991, the court concluded that slxty-
five percent of Mr. Rubin’s fee would be assessed against the
plaintiff because a "disproportionate amount" of the expert’s
time was the result of plaintiff’s use of marital funds after the
entry of the restraining order of November 3, 1988. Wwithin the
judgment of divorce, however, the court included dollar figures
which had the result of allocating to the plaintiff fifty-seven
percent of Rubin’s fees and to the defendant forty-three, rather
than thirty-five, percent. Defendant contends that the trial
court did this without any further findings on the issue and
seeks entry of a modified judgment in accordance with the

percentages originally indicated by the trial judge.

once again, we do not agree. Defendant has included within
her appendix a copy of a letter from plaintiff‘s counsel dated
October 10, 1991, which forwarded to the trial judge a proposed
form of final judgment of divorce. within that letter,
plaintiff’s counsel set forth his position that Mr. Goldman
ghould not be responsible for sixty-five percent of Mr. Rubin’s

total fee, but rather sixty-five percent of the time spent by Mr.
Rubin in analyzing the Goldman accounts, for it was that time
which was necessitated by Mr. Goldman’'s use of marital funds.
Further, within that letter, plaintiff’s counsel noted that by

applying that analysis, plaintiff would be responsible for a

- 13 -~
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pgyment of $47,386.25 to Mr. Rubin and defendant, a payment of
$36,113.75. The trial judge employed those figures in the final
judgment which was entered. We consider it clear that in doing
so, he was persuaded by the arguments set forth in the letter of
October 10, 1991. 1In our view, he had full discretion to do so
and we perceive no abuse.

VI.

Plaintiff raises two issues on his cross-appeal. He
contends first that the trial judge erred in not directing that
any capital gains tax payable by the plaintiff as a result of the
sale of the marital home be deducted from the gross proceeds.
Plaintiff arqued below, and repeats on appeal, that the trial
court’s approach is unfair to him since he must pay, immediately,
capital gains tax on his share of the sale of the marital home,
while the defendant will be able to use her proceeds to purchase
a new residence and thus defer her tax consequences. 26 U.S.C. §
1034 (1988). Plaintiff, having purchased a condominium residence
following the parties’ separation, cannot utilize that deferral
technique. However, as the trial judge noted, defendant is not
escaping taxes and she will, in the trial judge’s words,
eventually have to make peace with the IRS. We decline to
reverse his determination in this regard.

Plaintiff’s final argument was an alternative one, premised
upon the possibility that this court would reverse the trial
judge’s determination on the proper valuation date for Coast or

grant defendant credits for the $400,000 post-complaint transfers

- 14 -
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“ “¢& Coast. Since we have, however, affirmed the trial judge’s
| determinations in both regards, the point is moot.
The matter is remanded to the trial court for further
proceedings in accordance with point II of this opinion. In all

other respects, the matter is affirmed.

;l hareb; ‘t:‘evrtlfy that the
' toregoing is a true copy of the
' original on file in my office.
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ISSUE #1

THE NECESSITY FOR THE LAW TO BE BALANCED REQUIRES A COURT TO
GIVE CONSIDERATION TO L.OSS OF VALUE OF A PRE-MARITAL ASSET
FOR ACTIVE REASONS AS IT WOULD GIVE TO AN INCREASE CAUSED BY

ACTIVE REASON.

INTRODUCTION

It is fairly typical when counsel for the non-titled spouse

argues that appreciation of a pre-marital business which was

created by marital effort should result in some economic benefit

to the non-titled spouse. 1 have attached my note from the 2012
Symposium (Schedule A) which addresses the existing legal issues
to be considered in evaluating appreciation claims - most
notably whether the appreciation was created by marital effort
or, rather, was the product of general economic conditions oOr
the efforts of third parties which the law deems passive.

| This entire area of the law continues to be fertile ground
ﬁbr legal argument which, unfortunately, is routinely ignored.
Nevertheless, the degree to which those arguments are ignored
pales in comparison to what I believe is a complete avoidance of

any contention that a decrease in value of a pre-marital asset

for the same non-passive (i.e. marital) reasons during the

marriage should also be considered.
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DISCUSSION

It is not unreasonable to argue that our law must be

balanced and should accomplish the goal of treating spouses

fairly at the conclusion of the marriage. This would implement

the policy that marriage is a “shared enterprise, a joint

undertaking, that in many ways is akin to a partnership”;

losses created by what the law characterizes as

therefore,
marital effort should be treated the same as gains. See Rothman
v. Rothman, 65 N.J. 219, 229 (1974). If marriage is a “shared

enterprise akin to a partnership”, what is the rationale or even

logical distinction between treating appreciation differently

than depreciation?

The purpose of this note is not to address how that should

be done, although the principles are arguably the same as

addressing appreciation - distinguishing between passive and

active contributions resulting in the valuation change; rather,

it is to focus on the necegsity for the law to be fair,

economically realistic, palanced and mirror the actual economicC

reality confronting parties when the marriage ends. Economic

reality, as we all have learned 1in the last few years, is not

limited to gains, it must also reflect losses. We recognize

such passive losses when we distribute a house that went down in

value during the marriage. There are reasons to treat marital

and pre-marital assets differently - but shouldn’'t all pre-
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marital assets pe gimilarly treated. Why should the law treat an

increase differently than a decrease?
In response LO thogse who argue this adds a level of

complexity, it is no more complex than analyzing an increase.

The complexity ijg implicit and already in existence - 1t simply
is not beind used. This is not about complexity - it is about
fairness.

A good example of the patent unfairness of the present
practice is where a ritled spouse has two unrelated pre—marital
businesses; OnNe increased $500,000.00 during the marriage and
one decreased $SO0,000.00. In both instances, the valuation
changes were caused by active marital effort. What public policy
consideration suggests that in a Process predicated on concepts
of falrness apd the public policy that marriage is a shared
enterprise that the law consider the increase in Business A tO
be distributable but simultaneously ignore the decrease in
Business B?

This note contends these real economicC factors be
considered. HOW they should pe considered ig a far different
guestion than ignoring them in their entirety. consideration
would be extremely fact sensitive but could be addressed in
multiple ways- First, it could be by precisely calculating the
amount and allocating the increase OF decrease as an equitable

distribution credit or adjustment. Alternatively, it could
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simply be a factor to be considered py the court without a

finding with specificity as to the amount of the increase Or
decrease in determining how marital assets are to be divided,
the length of an alimony award O fee awards of fees. Wouldn't
2 decrease presumably impact the overall economic circumstances
of a party at the time of distribution and implicates the
statutory factor in N.J.S.A. 2RA:34-23.1 (£) . (“The economic
circumstances of each party at the time the division of property
becomes effective”)? The statute cannot be interpreted to mean
we ignore the decrease but distribute the increase. If that were
the interpretation of Factor (f) would it mean that a decrease
in Value due to marital efforts is merely a factor to be
congidered in Equitable pDistribution, while increases in value,
due to those identical efforts, are actually distributed. OT

worse, would it be interpreted to mean- the law only looks at

increases but lgnores decreases.

The purpose of this note is not to discuss how but rather
to simply ask why not and to start the discussion and debate as
other symposium jgsues have done. It reguires a Court to

consider - not ignore - the circumstances at the time of

divorce.




ISSUE #2

CAN A LOSS OF CHILD SUPPORT JUSTIFY AN INCREASE IN ALIMONY

Those who practice in the area are well aware that in
reaching an Agreement, there is an inter-relationship between
establishing alimony and child support, particularly in a case
where the combined income level exceeds that of the child
support Guidelines (Above-CGuideline cases) . Yet, even in a
Guideline case, the level of child support is directly impacted
by the level of alimony paid since Appendix IX requires the
consideration of any alimony paid or received (see Par. 19 of
Appendix IX-A). Simply put, the level of child support is
generally reduced by an alimony award. What then should be the
impact of loss of alimony on child support.

In the trenches and real world, there is and should always
be a focus on the amount of net dollars available to the
supported spouse. This will be a function of an individual's
tax status and the fact that child support is received tax free;
therefore, the full amount of a support award drops to the
bottom line. ©Of course, as confirmed by the Guidelines, a
. portion of child support awarded in a Guideline analysis is
attributable to expenses incurred by the Custodiai Parent for
roof and auto. Importantly, in the initial Child Suppeort
studies, upon which the Guidelines were based, the roof and auto

component of an overall child support award constituted a



significant portion of the award. Thus, when the last child is-

emancipated, a portion of cash flow the supporting spouse was
receiving to maintain roof and auto (which ig an alimony

component as well) is eliminated. Yet, what lawyer would not

argue that in defining the marital lifestyle, maintenance of the
same home and driving the same type of car are integral parts of
the lifestyle? Is the dependent spouse able to maintain the
lifestyle when a portion of their cash flow 1is eliminated?
Notwithstanding that reality, Agreements frequently contain a
stipulation (without conditions) that pased on a particular
settlement, which includes payment of alimony and child support,
the dependent spouse ig able to maintain the marital lifestyle.
While that may be true (however unlikely) at the time of the
Agreement it probably is not true when a component of the cash
flow used to fund that very lifestyle ends.

Thus, a loss of alimony impacts child support because the
recipient no longer receives cash flow that was utilized to
méintain the marital lifestyle. This is particularly true since
elements of child support such as roof and transportation
expenses are clearly integral parts of the marital lifestyle -
and money used to help maintain these elements is no longer
peing paid. To be certain, the expenses of an unemancipated

child are no longer being incurred. Yet, in so many cases legal

emancipation does not equate to the custodial parent no longer




having expense for his or her child'. putting aside whether
expenses for an emancipated child may be part of lifestyle, I
suspect a highly controversial issue of whether emancipation
results in a loss of cash flow previously utilized to maintain
the marital lifestyle still exists. Traditionally, loss of cash
flow equated to a change in circumstances. If an alimony
recipient lost his or her job, no one would argue that was not a
change in circumstances.

Tt is foreseeable, particularly when children are older,
and child support elevated pursuant to the Guidelines, a portion
of the cash flow received by the alimony recipient and utilized
to maintain the marital lifestyle will terminate. Given this
framework, one might think that the loss of child support would
at least create an arguable position that alimony, designed to
maintain the marital lifestyle, should have to be reviewed.

This is not to suggest that alimony should necessarily be
increased, but reviewed nonetheless in light of the present
circumstances because there has been a change in circumstances
as to the cash flow the alimony recipient from that received at
the time of the Agreement. The Appellate Division in the

unreported case, Hernandez v Hernandez, 2008, WL 27396494 (N.J.

Super. A.D., 2008) addressed this issue (Schedule ¢). The Court

! Whether an alimony award might reflect expenses for an
emancipated child is undecided in New Jersey yet my earlier
article on that very positive issue is attachedv(Schedule B) .

7
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wase confronted with an alimony recipient’s right to an alimony
increase when child support terminated. The Court found it did

not.

I1f there is a precedent, albeit unreported, holding that
child support is not a basis to review alimony and the level of
alimony has been selected 1in recognition of the fact there 1is

child support and an element of child support 1is utilized to

maintain the marital 1ifestyle be made in crafting Agreements
should lawyers have an wAnti-Hernandez” clause to carve out and
preserve the alimony recipient’s right later to argue & loss of

child support as a cognizable change in circumstances warranting

alimony review.




ISSUE I

SHOULD NEGATIVE EQUITY OF A MARITAL ASSET OR
OF A PRE-MARITAL ASSET ACCRUING DURING THE
MARRIAGE AND CREATED BY MARITAL EFFORT BE
SUBJECT TO DIVISION UNDER N.J.S.A. 2A:34-23.1

This is an 1issue more appropriately reviewed as a full
topic and not in a five (5) minute segment, Dbut hopefuily this
note will identify the basic issues and begin the process of
intellectual debate and discussions on this unique cutting edge
question. In analyzing the question whether Negative Equity 1is
distributable under N.J.S.A. OoA:34-23.1, the analysis first
requires a review of the Bquitable Distribution statute, the
purpose of Equitable Distribution, the nature of the marital
partnership, principles of public policy, all evaluated through
the prism of the Court’s ultimate goal: a result that is fair to
both parties. Simply put, 4is 1t fair to only divide Positive
Equity but not Negative Equity. Phrased in non legal terms:
does for better or worse really mean only for better?

Tt 1is no longer open to debate that N.J.S.A. 2A:34-23.1

requires distribution of Debt, a point confirmed Dby the

Appellate Division in Monte V. Monte, 212 N.J. Super. 557 (App.

Div. 1986). What has yet to be addressed is whether it 1is fair
to equate typical debt, such as credit card obligations, notes
or mortgages, with any value diminution of a marital or pre-

marital asset provided, as to the latter, +hat the value
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reduction was created by marital effort. Would such a result be
consistent or inconsistent with the policy underpinning
Bquitable Distribution? Should the law be the same for assets
that increase in value as assets that decrease in value? While
there is no specific precedent, the principles which guide
resolution are nonetheless well established in our law and need
to be reviewed.

There is little guidance in the statute particularly since
the Factors in N.J.S.A. 2A:34-23.1 are most accurately

characterized as considerations a Court is to apply in

determining the percentage allocation of an asset, i.e.
distribution - not includability. Factor K in the Statute
references the “Present Value of the Property” — but does so in
context of distribution. Factor I, requires consideration of

each party’s contribution to the “depreciation or appreciation”
of the value of marital property, but it would be intellectually
dishonest to utilize those terms as the basis for the conclusion
that the decrease in value of a pre-marital asset must be
distributable. T bpelieve each of these provisions are
considered as factors in determining the allocable percentage
each party would receilve. There is a substantive difference
between an asset or a liability being distributable and the
factors that a Court considers how an asset or liability 1is

allocated between the parties.

Client/s/sympoisum2016/issuesland2. 12-7-16



A more helpful analytical tool is the fundamental Equitable
Distribution policy that marriage is akin to a partnership and
partners share the good and the bad, including profits and

losses. See 164 N.J. Super. 162, 171 (1978). If partners in

any business acquire an asset which lost value there would be no
question those partners would share that loss in accordance with
+their Partnership Agreement - just as they would share any gain.
Should a marriage license change that basic premise? Can our
Courts describe marriage as being “akin to a partnership”, Cox

v. Cox, 335 N.J. Super. 465 (ApPD. Div. 2000), yet, then ignore

the very essence of a partnership - a sharing of gains and
losses. Viewing marriage as an “adaptive economic and social
partnership” as Cox did, and our law does, establishes a sound
jurisprudential basis for the conclusion that a decrease in the
value of a marital asset should be treated the same as an
increase in a marital asset on the issue of includability. How
the marital decrease is allocated would be determined by the
Court after analyzing the statutory factors, but that has
nothing to do with whether Negative Equity should be treated
differently than Positive Equity. That 1is the question this
note addresses.

The resolution relies on, 1if nothing else, simple common
sense. What is the logic or fairness of establishing a legal

framework that provides a spouse with the right to enjoy the

Client/s/sympoisum2016/issuesland2. 12-7-16



appreciation of a pre-marital asset, but simultaneously ignores

depreciation of another marital asset. Simple fairness, It
seems to me, dictates the Rules be the same. While application
of the principle may be difficult, it 1is arguably no more

difficult than determining what portion of the appreciation of a

pre-marital asset was caused by marital effort, as opposed to

passive factors. See Sculler v. Sculler, 348 N.J. 5Super. 374

(Ch. Div. 2001). Applying the same test for both creates
symmetry: if a pre-marital asset decreased because of marital
effort, that decrease would be shared as would any increase.
This effectuates the ultimate Equitable Distribution goal: being
fair to both‘parties, The end, and fair result, should have
nothing to do with gender, or ftitle. The law must be balanced,
consistent, logical, fair and be equally applied to each party
based on the facts of their respective case.

Sometimes, what on its face appears to be a complex issue,
can be simplified by considering an analogy and an example. The
analogy would be if a husband and wife purchased a home during
their marriage for $400,000, obtained a first mortgage and then
an Eguity Line, having cumulative debt of $500,000, and the
value of the house decreased tO $375,000, there would be
Negative Equity of $125,000. That shortfall (the Negative
Equity) should be treated the same as 1f there was Positive

Equity of $125,000. In dealing with a house there would be no
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real dispute that this difference petween the value and the debt
would be shared in some equitable fashion. Nor, would it matter
how the house was titled so long as it was “acquired” during the
marriage. See N.J.S.A. 2A:34-23.1.

The example would be 1iIn a second marriage, the titled
spouse had two (2) separate unrelated businesses. Business A,
for non-passive reasons,. which are deemed by the Court to be
marital, increased in value Dby $500,000. Conversely, Business
B, for marital and non-passive reasons, decreased in value Dby
$400,000. Could it possibly be the result that the non-titled
spouse would recelve Equitable Distribution of the $500,000
increase but the Court would not consider the $400,000 decrease?
The FExamples and the Analogy provide the logical basis for
implementation of what is the ultimate goal in distribution of
assets under N.J.S.A. 2A:34-23.1: a fair result.

Why should our law treat a business asset titled in one
spouses name differently? The preliminary question is whether
the asset 1s subject to distribution. The second question 1s
establishing the value; the third is how 1is the marital value

distributed? See Rothman v. Rothman, 65 N.J. 219, 232-233

(1974). It should not matter if the “value” 1is preceded by a
plus (+) or a minus (-) sign? Viewing these facts in a balanced
objective fashion provides the answer. In a policy driven
format, it would be fundamentally unfair to treat Positive
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equity different than Negative Equity.

ISSUE II

REGULAR AND ONGOING PARENTAL GIFTS MUST BE
CONSIDERED AND NOT IGNORED IN THE SUPPORT
ANALYSIS IF THE ULTIMATE RESULT IS TRULY TO BE
FAIR AND ECONOMICALLY REALISTIC

INTRODUCTION

An open question in New Jersey is how should a pre-existing
pattern of regular ongoing Parental Gifts received by a spouse
be considered, 1f 1t is to Dbe considered at all in the support
analysis both as to alimony and child support. Clearly, the
party receiving the money will argue there 1s no assurance this
pattern will continue and a Court cannot order a non-party to do
anything. Given this absence of power, the recipient spouse
will argue whatever happened in the past cannot impact a Support
Order which will operate in the future. Conversely, the non-
recipient spouse may first assert that the gifts will continue
or they will resume immediately after the divorce. That
reality, it would be argued, coupled with the fact that this was
a pattern throughout the marriage, should compel a Court to
“eonsider” gifts 1in the support analysis. Both sides have
legitimate arguments and the 1ssue has two (2) implicit
guestions: 1) may gifts be considered; 2) if not, should a Court
impose a duty to disclose the gifts 1if they continue Or resume

after the divorce. While the issue is close, 1f the ultimate
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ARGUMENT IT

LAWYERS FAIL TO MAKE THE ARGUMENT THAT A

LOGICAL DISTINCTION EXISTS IN THE PERCENTAGE
TO BE ALLOCATED TO THE NON-TITLED SPOUSE FOR
A MARITAL ASSET AS OPPOSED TO AND CONTRASTED
WITH THE APPRECIATION OF A PRE-MARITAL ASSET.

There is no greater area of our law where the legal skill

and creativity of counsel can be utilized than in allocating the
percentage of assets between parties. Percentage allocation 1is,

in the final analysis, an application of the statutory factors
contained in N.J.S.A. 9A:34-23.1. Percentages are not
automatic. There is no formula and our Supreme Court has made
it clear courts are not to begin the analysis presuming a 50/50
(1974) . The

distribution. Painter v. Painter, 65 N.J. 196

percentage of an asset allocated to each spouse is the

implementation of public policy wrapped in the overall context

of fairness and economic reality. Policy, fairness and economic

s consideration of

eality intersect. A proper analysis require

Ll these factors.

With this background in mind, there should be a logical
£ - ,
ihction in the percentage allocation between an asset
te
d solely by marital effort during the marriage and the

fﬁ,Ienta d . .
1l increase of a premarital marital asset.
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Typically, this occurs 1in cecond marriages Or inherited or

gifted assets appreciate during the marriage.

In cases where the issue 1is the appreciation of a pre-
marital closely held corporation Jjawyers and accountants too
frequently fail to address the relevant economic considerations
that bear both on the calculation of the amount of the
incremental increase and how that increase should be
distributed. As our practice becomes more complex and lawyers
focus on the actual economicC impact their legal arguments have
on the facts of a case it becomes apparent there is a failure to
marshall all available arguments to minimize the distributable
incremental amount of an appreciated pre—marital asset.

In the first instance, the igsgue of distributing the
incremental increase of a pre—marital asset 1is a mixed gquestion
of economics and policy. The policy component ig clear: when
the marital partnership helps create an agset it is not only
subject to distribution but the importance of the non-titled
spouses’ contribution tO the marital partnership suggests that
spouse should have a substantial interest in the incremental
increase. The operative word is ‘“create” - & point our Supreme

court made in Carr v. Carr, 120 N.J. 336 (1990) . The Supreme
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Court in Carr_ in discussing equitable distribution the Court

sald:

“We conclude, therefore, that the

principle that animates both statutes

is that a spouse may acquire an interest

in marital property by virtue of the
mutuality of efforts during marriage

that contribute to the creation, acquisition,

and preservation of such property. This
principle, primarily equitable in nature,
common

is derived from notions of fairness,
decency, and good faith.” (emphasis added)

The Court in Moore V. Moore, 114 N.J. 147, 154-157 (1988)

discussed the policy existed because property was created by the

“joint efforts” of the parties.
vet, critical to the analysis, is an understanding not only

of the nature of the asset and whether there was appreciation

but importantly why the appreciation occurred. Not all

appreciation occurring during a marriage 1is distributable; it is
only appreciation caused by the “mutuality of efforts during
marriage that contributed to the creation, acquisition and

preservgtino of such property”. Carr at 349. There is the

partnership 1is

ibject to the overall principals of equitable distribution but,

that
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Lawyers fail to emphasize the sanctity of a pre—marital

agsset. 1t is not only the pre—marital agset that is immune, but

portions, sometimes all, of the appreciation even if it takes

place during the marriage. gimply because & person marries does

t marriage are distributable.

not mean assets acquired during tha

A marriage alone is not determinative; it is what happens during

the marriage. The increase in the value of a mutual fund or CD,

for instance, is not distributable since the law acknowledges

ted by passive forces unrelated

the incremental increase was crea

to any form of marital effort. In other words, the increase was

not the product of the parties “joint efforts”. pursuant TO

N.J.S5.A 5.34-23.1 assets vacquired” during the marriage are toO

pe distributed, but the term vacquired” has 1imits - a point

clearly made early in our equitable distribution law by the

Supreme Court in Painter v. Painter 65 N.J. 196 (1974) . The

court noted: wClearly any property owned by a husband or wife at

the time of marriage will remain the separate property of such

spouse and the event of divorce will not gqualify as an agset

eligible for distribution. As to this the statute is explicit”.

Painter at 214.

There 1is an inherent tension between the necessity to

fairly allocate and distribute valuation changes of pre—marital

assets (up Or down) because of the partnership nature of a

marriage, and the contrary but nonetheless fundamental right to
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enjoy the fruits of property owned before marriage. In the

final analysis, the parties are treated fairly and the statute

properly applied if both policy considerations are clearly

identified, the facts dispassionately analyzed so that these two

potentially conflicting policy considerations can reasonably be

harmonized.

While there is loose language 1in certain early cases, it 1is

now clear that if the increase in value was caused by marital

effort, defined as either the direct contributions to the

enterprise or the non-economic contributions of the non-titled

spouse to the marital partnership, the incremental increase 1S

deemed active and is distributable under N.J.S.A. 2A:34-23-1.

The increase need not be created directly by the non-titled

spouse whose efforts may be the same contributions a dependent

spouse makes to marital assets. However, that is only the

_beginning of the legal analysis - not the end.

SHOULD THE APPRECIATION OF A PRE-MARITAL
ASSET BE ALLOCATED AS A MARITAL ASSET?

There are a number of arguments in this area lawyers fail
 make. The first issue involves distribution as opposed to
ation- There is a substantial argument that the percentage
cation of an incremental increase of a pre-marital asset,
?OntraSted with allocation of a marital asset, should be

d di
ifferently. It seems logical and economically sound, to
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otherwise explain why gimilarly situated businesses also
jncreased in value during the same time period. In truth,

accountants only determine the amount of the increase ~— not why

the increase occurred - and that 1is & potentially fatal defect.

Passive economic forces impact value. A significant igsue
therefore 18 who has the purden Of pPersuasion and how a Court
would deal with a concession on cross—examination that not all
the alleged incremental increase was caused by active as opposed

to passive reasons.

Is THE OWNER OF A PREMARITAL ASSET ENTITLED TO
SOME RATE OF RETURN ON HIS OR _HER ASSET?

Another argument lawyers routinely fail to make is to bring

to the court’s attention the simple fact that if the value of

the business Wwas $500,000.00 as of the marriage why should the
court treat the incremental increase differently than it would
treat $500,000.00 in value in a different asset. If a spouse
had $500,000.00 invested in a savings account or & mutual fund
and over the course of the marriage it increased in value,
routinely such jncremental increases (except tO the extent
marital funds were used to pay the taxes created by any
increase) would be immune. Wwhy then would the form of an asset
result in the titled spouse’s property being treated
differently? If one 18 entitled to & reasonable return on a

pre—marital asset, why jg that right lost becausé of the form



the asset takes? Can it be the la