
New Custody Statute – Where Do We Go From Here? 

In January 2026, the Governor signed S4510/A5761 in law. This bill includes a significant 
change from the custody statute, N.J.S.A. 9:2-4 and presents practitioners with questions 
as to how this law will be interpreted and creates challenges for attorneys advocating for 
our clients in high conflict custody cases. 
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NJSA ANNUAL MEETING 

Custody Statute Amendments 

May 14, 2026 

 

I. Pertinent Statutory Provisions of Amended N.J.S.A. 9:2-4 

 

A. Public Policy  

 

Old:  Protection and welfare, both physically and emotionally of minor 

children 
 

New: “protection and welfare, both physically and emotionally, of minor 

children are held paramount 
 

B. Effectuating this articulated Public Policy  

 

Old:  effectuate through frequent and continuing contact with both 

parents  
 

New:  can include continuing contact w/ both parents 
 

New:  encourage both parents to  
 

share the rights and responsibilities of child rearing 
 

if that is in the best interests of the child  
 

C. Child Preference  

 

Old: R. 5:8-6. Judicial Discretion to interview child 
 

New: public policy to consider the express preferences of the child 
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and under Section (f)(2), if Court orders custody contrary to child’s expressed 

preferences, “the court shall specifically place on the record the factors which 

justify the arrangement and which justify the court’s decision to disregard the 

child’s expressed preferences.” 

 

D. Safety 

 

Old: Safety among litany of custody factors 
 

New: Safety of children “is of paramount importance and is an 

integral element of the child’s best interests.” 
 

New: Judicial Decisions regarding custody and access to children 

“shall promote the safety of children as a threshold issue.”   
 

E. Therapy 

Old: Judicial Discretion to order individual therapy, co-parenting 

therapy and/or reunification therapy 

New: “any court-ordered therapy or treatment should be scientifically 

valid and have generally accepted proof of effectiveness and 

therapeutic value consistent with “Kaiden’s Law” 

F. New custody Factor, Section (f)(2) 

 

If Court orders custody contrary to child’s expressed preferences, “the 

court shall specifically place on the record the factors which justify 

the arrangement and which justify the court’s decision to disregard the 

child’s expressed preferences.” 
 

G. New Custody Factor re: Therapy  

 

1. “The court shall not order any therapy unless there is generally accepted 

and scientifically valid proof of the safety, effectiveness and therapeutic 

value of the therapy.”  
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- Standard is ‘good cause’ prior to ordering therapy 

 

- “No treatment program intended to reunite a child with a party 

from whom that child is estranged and to whom the child resists 

or refuses contact shall be ordered by the court without the 

consent of both parties, and upon a determination that the child 

is of a sufficient age.” 

 

- Factors to determine good cause for ordering therapy 

 

A. claimed reasons, extent and duration of separation from 

the perspective of each parent and the child, “if the court determines 

the child to be of sufficient age, capacity, and maturity to express the 

child’s reasons.” Child determined to be of sufficient age and 

expressing a desire to speak with the Court “shall be granted an 

audience off the record and in private chambers. The record of the 

proceeding shall be sealed. The child may also include letters from a 

treating State licensed medical professional to support the child’s 

capacity and maturity to express the child’s reasons.” 

B. Child’s age, capacity, and maturity level, and whether 

child has special needs, and if so, impact on capacity and 

maturity level 

C. Willingness of each parent and the child, if the child is 

deemed by the court to be of sufficient age, capacity, and 

maturity to express a preference to engage in reunification 

therapy 

D. Any conduct claimed by one parent against the other that 

weighs in favor of or against implementation of any 

scientifically valid therapy 
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E. Subject to HIPPA, any history of individual or family 

therapy and any prior intervention or other efforts that were 

implemented and the results thereof 

F. Any history of DV or child abuse, including sexual 

abuse, emotional or mental abuse, or evidence that either parent 

harmed or placed the child’s health, safety or welfare at 

substantial risk of harm, and 

 

G.      Any other relevant factor.  

 

2.  Procedures governing Courts where therapy determined to be 

appropriate 

 

- IF history of DV, therapist “must have substantial training in 

and experience working with those who have experienced that 

type of violence or abuse.” 

 

- Therapist “shall report to the court regarding the progress of 

therapy, including the parties’ and child’s willingness to 

participate in therapy.” 

 

- “[C]hildren of sufficient age can request to report their 

experience in the therapy and may also include letters from a 

treating State licensed mental health professional to support 

their capacity and maturity to express their reasons. 

 

- “Based on the therapist’s and child’s feedback, the court may 

… make modifications” to therapy.  “Nothing set forth herein 

shall allow: 

 

(a) therapy that cuts off a child from a safe parent who is not 

physically or sexually abusive and with whom the child is 

bonded or to whom the child is attached; 
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(b) the use of force, threat of force or physical obstruction in 

circumstances that place the safety of the child at risk; or 

 

(c) the use of undue coercion, verbal abuse, or isolation from 

the child’s family, community or other sources of support.” 

 

- “The court shall not presume that a child’s reluctance to interact 

with a party was caused the by other party. Where there is 

evidence of a history of domestic violence or child abuse, the 

offending party shall not be granted increased custody for the 

purpose of improving the relationship between the child and 

such party or in an attempt to address the child’s reluctance to 

interact with such party.” 

 

- Nothing prevents the parties from voluntarily agreeing to 

engage in reunification therapy without the need for court 

intervention 

 

II. Child Interviews 

 

A. Conduct Interview at request of Counsel/Parties 

- Court Rule 5:8-6: “As part of the custody hearing, the court 

may on its own motion or at the request of a litigant conduct an 

in camera interview with the child(ren).”(emphasis supplied) 

- Amended Statute: New expressed public policy requires the 

Court to consider the express preferences of the child 

- R. 5:8A. Counsel for child where trial court concludes the 

child’s best interests are not being sufficiently protected by the 

parties’ lawyers.  

- Distinguish GAL’s under R. 5:8B: Render services to the Court 

on behalf of the child w/ written report containing findings and 

recommendations 

- Who pays for the child’s attorney?  

B. Audience off the record and in private chambers with sealed record 
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C. See, Attached for Sample approach to Child Interview 

D. Practical Considerations 

i. Always concerned about coaching/interference 

ii. Rule 104 Hearings 

▪ Capacity of child to express their desires 

▪ Qualifications of therapist to assist child in 

expressing desires 

▪ Is therapeutic method scientifically valid, is there 

generally accepted proof of its effectiveness and is 

the therapeutic value consistent with Kaiden’s 

Law? 

iii. PL v. Time of Trial 

iv. Redo already completed custody evaluations? 

 

III. Capacity of Children 

 

A. No age presumption in State of New Jersey 

 

- Mackowski v. Mackowski, 317 N.J. Super. 8, 14 (App. Div. 

1998) – Voice of the child, not lawyers as advocates 

- ABA Bench Cards with suggestions ages 10-12 months, 3-5 

years, 5-11 years, 12-15 years and 16 and over 

- Trial Courts have the same discretion to determine capacity 

(competence) in both adults and children. State v. R.W., 104 

N.J. (1986).  

 

B. California, New Mexico, and West Virginia presume children fourteen (14) 

and older are sufficiently mature. Cal. Fam. Code § 3042(c) (West 

2022); Stone v. Stone, 1968- NMSC 116, 79 N.M. 351, 443 P.2d 741, 742 

(N.M. 1968); W. VA. CODE § 44-10-4(a) (2022).  

 

C. Mississippi, Oklahoma, Tennessee and Texas presume children twelve (12) 

and older are mature enough to form a preference worth examining. Miss. 

Code. Ann. § 93-11-65(1)(a) (West 2022); OKLA. STAT. tit. 43, § 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
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113(c) (West 2022); Tenn. Code Ann. § 36-6-106(a)(13) (West 2022); Tex. 

Fam. Code Ann. § 153.009(a) (West 2022). 

 

D. Georgia law sets the age at eleven (11). Ga. Code Ann. § 19-9-3 (West 

2022).  

 

E. New Jersey Evidence Rule 601 and Comments at Sections 3 (incapacity to 

observe or recollect), 5 (infancy) and 6 (mental disability and insanity) 

 

 

  

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A66PH-RNY1-FFTT-X3G4-00000-00&pdcontentcomponentid=436710&pdislparesultsdocument=false&prid=7035fbb5-c5d1-4df8-823c-6bc38b7ec3e7&crid=ee3af6fd-1bb9-428d-95e4-f56fed93300e&pdisdocsliderrequired=true&pdpeersearchid=e0e00d13-73bb-4bd0-b77d-352fa48aa9c6-1&ecomp=pygg&earg=sr1
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CHILD INTERVIEW 

 

Introduction 

Introduce yourself, explain your function, wear the robe as a symbol of the 

importance of the proceedings, introduce other persons in the courtroom or 

chambers, and disclose Court Smart 

I’d like to get to know you; tell me about the things you like to do. 

 Probe with follow ups: Tell me more, what happened next questions 

Transition 

Now that I’ve gotten to know you better, let’s talk about your being in Court today. 

Mom and Dad love you very much 

I have questions and want to hear directly from you 

Your opinion matters greatly 

Tell me what you know about why you are here. 

Tell me everyone you spoke with about being here today. 

For each:  When did you speak? 

  Was it in person, telephone, text, email, or other? 

  Who was present? 

  How long did you speak? 

  What did they talk about with you? 

  How long did this last? 

Oath 

Tell me what you understand telling the truth means. 

Some of our discussion may be uncomfortable. I want to make sure you understand 

it is important for you to tell me everything that is important to you and that you 

want me to know. 
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Let me know that you will tell the truth during this interview? 

Administer Oath (age appropriate) 

Content 

Attend School Today 

 What grade 

 Name of Teacher 

 Do you like your teacher 

 Best part of school 

 Worst part of school 

 What subjects do you enjoy most 

 Any problems/issues at school, i.e., classes, teachers, kids, other 

Hobbies 

Sports, Music, Reading, Movies 

What do you like to do on weekends? 

Do you have a job? 

Tell me about your friends 

 Whose your best friend? 

 What do you enjoy doing with your friends? 

Tell me about your family, Aunts, Uncles, Grandparent 

Tell me everyone you would like to live with 

 For each person, ask why 

 If they don’t mention anyone obvious, then ask, how do you feel about 

living with ‘x’? 

With whom do you presently spend most of time with, i.e., where do you live? 

What is the parenting schedule? 
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Tell me what you like about this schedule? 

Tell me what you don’t like about this schedule? 

When not with the residential parent, do you have contact with the other parent? 

 If so, how, by phone, facetime? 

 Who often? 

What is the worst thing parent A has done? 

When parent A gets mad at you, what do they say to you? 

Do they do anything else when they get mad at you? 

What is the worst thing parent A has ever said to you? 

When parent A gets mad at something other than you, what do they do? 

What is the worst thing you have seen them do when they are mad at something 

other than you? 

Same questions for parent B 

Tell me, what does parent A say about parent B? 

 What is the worst thing you ever heard parent A say about parent B? 

 What is the worst thing parent A has ever done to parent B? 

Same questions for parent B 
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Judges’ Notes: 

Interaction with the Court 

 Body language 

 Eye Contact 

 Responsiveness to Questions 

Dress 

Well-groomed 

Appropriate Personal Hygiene 
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Statutory Anchor: Court OrderedTherapy

• The court shall not Order any therapy unless there is generally  
accepted and scientifically valid proof of the safety, effectiveness,  
and therapeutic value of the therapy

• Court must find “good cause” before Ordering therapy

• Practical question: what should the court and counsel be able to  
see in a clinician’s submission to evaluate “scientifically valid  
proof”?
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What to Look For: “Scientifically Valid Proof”
in Practice

A clinician’s submission should clearly identify:

• The specific intervention (what is being done)

• The target problem (what it is intended to address)

• The scientific support (evidence base/evidence informed and citations)
• Risks and contraindications, with safeguards (when it may not be

appropriate)

• Monitoring plan (how progress and adverse impact will be monitored over  
time)

• Bottom line: If these 5 elements are clear, the court can better evaluate  
safety, effectiveness and therapeutic value.
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Common “Therapy” in Divorce Cases:
Typically Easier vs. Harder toJustify

Typically easier to justify

• Defined symptom-focused treatment (child anxiety, depression,  
trauma) with established protocols
• Target is concrete (reduce anxiety)
• There are well established widely recognizedprotocols for many child symptoms
• Outcomes can be monitored in straightforwardways

• Parent-focused treatment tied to functioning (emotion regulation,
substance use treatment, parenting skills)
• Many of these targetshave established intervention frameworks
• Progress can be easier tied to observable behavioral terms
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Common “Therapy” in Divorce Cases:
Typically Easier vs. Harder toJustify

Typically harder to justify (unless defined and bounded)

• Reunification therapy: defensible when tied to a defined, evidence-informed  
model (multimodal/systemic family intervention frameworks), and clear
safeguards. Difficult when it’s only a label.
• There are peer reviewed Family Court Review literature on these refuse-resist  

interventions andmodels

• Coparenting therapy in entrenched high conflict: defensible when skills-
based and defined targets and monitoring (structured coparenting skills  
protocols), difficult when open-ended and process-only.
• There are skills-based coparenting interventions that are structured, and there is at least

some support in the literature and programevaluation for these approaches, which
makes them easier to justify than open-ended co-parenting therapy in high-conflict  
cases
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Treating Therapist Letters: What the Statute  
Contemplates and What It DoesNot

The amended statute contemplates letters from treating state-
licensed mental health professionals to support a child’s capacity  
and maturity to express the child’s reasons, not custody or  
parenting timerecommendations.
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What a Treating Therapist Lettercan  
Appropriately Cover
• Thechild’s clinical presentation and functioning over time (in

broad terms)

• Treatment engagement and general treatment focus

• Capacity and maturity to express reasons, with clear limits of role
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What a Treating Therapist Letter Should Not  
Cover
• Recommendations on custody or parenting time

• Credibility determinations or advocacy positions

• Opinions about a parent not evaluated

• “Best interests” conclusions
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What a Capacity/Maturity Letter LooksLike  
(Treating Therapist)
• Narrow and observational: Describes developmental capacity

• Focus areas:
• Ability to communicate thoughts and reasons in an age-appropriate way

• Perspective-taking and flexibility of thinking

• Emotional regulation when discussing the topic

• Any clinical or developmental factors that affect capacity
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Letters and Coordination: Consent, Scope  
and Parent Objections

• If one parent requests a letter and the other parent objects: Proceeding  
places the treating therapist at risk of perceived partisanship and can  
compromise the treatment frame

• If one parent requests and the other parent is silent: A treating therapist  
should require clear authorization and transparent process before  
writing anything that could affect litigation

These points reflect common role-boundary principles drawn from APA  
ethics guidance, the APA Specialty Guidelines for Forensic Psychology  
(2013), and the AFCC Guidelines for Court InvolvedTherapy (2010).
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Letters and Coordination: Consent, Scope  
and Parent Objections

• Any release should be purpose-specific and scope-limited: who  
discloses to whom, what topic, what purpose

• Treating letters should stay in the treatment lane: functioning,  
symptoms, course of treatment, capacity/maturity when  
applicable). Custody/parenting time recommendations are  
forensic opinions

• In high conflict cases, sidebar communications and broad,  
informal coordination increase triangulation and can harm the  
child’s treatment
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High-Conflict Cases: Practical Alternatives  
when Reunification Therapy isNot Viable
• Inentrenched high-conflict matters voluntary “add-on” therapy is often

limited by lack of buy-in, and risks becoming part of the litigation system

• The most practical alternative is structured, neutral evaluation to clarify:
• What is driving the refuse/resist dynamic (multi-determined formulation)
• Safety and contraindications (coercion, violence risk, destabilization, triangulation, etc.)

• Readiness markers and what conditions would be needed for any contact-oriented work

• The evaluation output should be referral-question driven with
recommendations the legal side can act on
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Brief Focused Evaluations: APractical
“Outside the Box”Option

• Defined, scope-limited evaluation tied to a specific referral  
question (not a custody evaluation)

• Potential referral questions that could be used in high-conflict  
refuse/resist cases:
• What are the primary drivers of the refuse/resist dynamic?

• Are there safety or coercion variables that contraindicate contact-
oriented treatment?

• What readiness conditions would need to be met before increasing
contact?
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Child Voice and ChildInterviews

• Child voice can be heard through multiple channels (court process,
GAL, evaluator, etc.,) and the method matters
• In high conflict cases, unstructured or untrained child interviews

increase risk of suggestibility, role confusion and litigation
contamination
• If child input is needed, be clear about what is being asked (preference,

reasons, safety or functioning), and use the professional and process
designed to answer that question

• Bottom line: How the child’s voice is gathered can protect or
compromise the child’s emotional safety and the integrity of the
process
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Resources Supporting TreatingTherapist  
Letter Boundaries
• NJ Psychologists licensing regulations:

• Regulation prohibiting custody recommendations by treating
psychologists: (NJAC13:42-12.3(b)).

• Regulation on no opinions about someone not personally evaluated  
(NJAC 13:42-12.7 (b)).

• APA Ethics Code (psychologists):
• Standard 4.04 (minimize intrusions/limit disclosure) and Standard 4.05

(disclosures) plus Standard 3.06 (conflict of interest/multiple roles).
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Resources Supporting TreatingTherapist  
Letter Boundaries
• AFCC Guidelines for Court Involved Therapy (2010):

• Role clarity, treatment versus forensic boundaries, and risks of role drift in
courtinvolved cases.

• APA Specialty Guidelines for Forensic Psychology (2013):
• Role clarity, informed consent, and avoiding therapeutic-forensic role  

conflicts when clinical work intersects with litigation.

















































































































 

 

M E M O R A N D U M 
 

TO:  Family Law Executive Committee (FLEC) Officers  
 
FROM: Brian G. Paul, Esq. and Matheu D. Nunn, Esq. 

(Appellate Test Case Subcommittee of the Three Year Review 
Committee) 

 
RE: Constitutional Challenge to S4510/A5761 (N.J.S.A. 9:2-4(g)(1)) 
 
DATE: March 2, 2026 
              
 
I. Introduction and Statutory Text 

This memorandum analyzes the constitutional infirmities of the newly 

enacted S4510/A5761, codified at N.J.S.A. 9:2-4(g)(1). The operative text of the 

statute provides: 

No treatment program intended to reunite a child with a party from 
whom that child is estranged and to whom that child resists or 
refuses contact shall be ordered by the court without the consent of 
both parties, and upon a determination that the child is of sufficient 
age. 

 
 [9:2-4(g)(1)]. 

 
This provision does not merely regulate the practice of psychology or 

healthcare; it creates a statutory bar that prevents the Superior Court from 

exercising its inherent equitable power to resolve custody disputes. 

 By conditioning the availability of a judicial remedy on the mutual 

consent of the litigants, the Legislature has effectively delegated the State’s 
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parens patriae authority to private parties—perhaps imbuing a “bad actor” with 

the power to refuse therapy for a child based on non-child focused grounds. This 

statutory scheme violates the fundamental separation of powers, mandates 

judicial abdication, and results in the de facto termination of parental rights 

without the clear and convincing evidence of unfitness or harm mandated by 

state and federal constitutional law. 

II. The Separation of Powers and Impermissible Delegation  

 The separation of powers is a foundational pillar of New Jersey law. Since 

the seminal ruling in Winberry v. Salisbury, 5 N.J. 240 (1950), it has been 

unequivocally established that the Legislature cannot encroach upon the 

Judiciary’s constitutional prerogatives or strip the Superior Court of its inherent 

equitable powers. The Chancery Division possesses original, general 

jurisdiction to act as parens patriae to protect the best interests of children. Yet, 

through N.J.S.A. 9:2-4(g)(1), the Legislature unconstitutionally attempts to strip 

the Superior Court of its equitable power to order a necessary clinical remedy, 

conditioning the Court’s jurisdiction on the consent of a private litigant. 

 Compounding this separation of powers violation, the broader statutory 

framework of Section (g) impermissibly encroaches upon the Judiciary’s 

exclusive authority over practice, procedure, and evidence. The statute purports 
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to dictate that “[t]he court shall not presume that a child’s reluctance to interact 

with a party was caused by the other party.” By legislating evidentiary 

presumptions regarding a child’s emotional well-being and dictating how a 

Chancery judge must weigh evidence and draw inferences in a family court 

proceeding, the Legislature is actively overriding the fact-finding function of 

the trial court, in direct contravention of Winberry. 

 This mutual consent requirement fundamentally usurps the judicial role. 

The New Jersey Supreme Court has long held that while parents may agree on 

custody and parenting time, judicial authority remains paramount when they 

cannot. As the New Jersey Supreme Court admonished in Fawzy v. Fawzy, 199 

N.J. 456, 476 (2009), when parents cannot agree the court becomes the default 

decision-maker. The Legislature has now attempted to eliminate this essential 

tie-breaking function.  

 Moreover, the Supreme Court has expressly forbidden the Judiciary from 

delegating its core decision-making authority over custody to third parties. In 

Segal v. Lynch, 211 N.J. 230, 253 (2012), the Supreme Court held that a trial 

judge cannot delegate fact-finding or decision-making authority even to a 

neutral, court-appointed professional. Because this core judicial function cannot 

be delegated by the Court itself, the Legislature also does not possess 
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constitutional authority to mandate by statute the abdication of the Court’s role 

to protect children. That is, if the Judiciary cannot surrender its equitable 

authority to a neutral expert, the Legislature certainly cannot force the Court to 

surrender that authority to an adverse, potentially alienating co-parent.1 

 This statutory veto directly conflicts with the Superior Court’s affirmative 

obligation to enforce its own orders. As the Appellate Division mandated in 

Parish v. Parish, 412 N.J. Super. 39, 53 (App. Div. 2010), once a court has 

ruled, enforcement of its judgment must follow. In cases of severe parental 

alienation, clinical intervention is frequently the only mechanism available to 

enforce a parenting time order and repair the parent-child bond. By empowering 

a hostile (or alienating parent) to veto the necessary clinical intervention, the 

statute legislatively mandates judicial abdication. It forces the Chancery 

Division to sit idly by while its orders are willfully frustrated, entirely stripping 

the court of its inherent powers to remedy alienating behavior. 

 
1 Although no New Jersey court has recognized “parental alienation” as a syndrome, and one has 
called it into question, see M.A. v. A.I., A-4021-11T1, 2014 WL 7010813, at *5 (App. Div. Dec. 
15, 2014), in Flockhart v. Flockhart, A-1578-16T2, 2019 WL 2237843 at *7 (App. Div. May 24, 
2019), due to the defendant’s alienation, the trial court ruled out an award of joint legal custody, 
concluding that the defendant “conduct[ed] a malicious campaign” to alienate the children from 
plaintiff and that her “alienation tactics casts a giant shadow over the whole custody assessment.” 
See also Lane v. Lane, A-1623-13T3, 2014 WL 5800300, at *9 (App. Div. Nov. 10, 2014) (holding 
that “remedial action may be required if parental alienation is present.”).  
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 The severity of this judicial abdication is compounded by how the 

statutory framework constrains alternative enforcement mechanisms. When a 

child severely resists court-ordered parenting time, the statute provides that 

nothing shall allow “the use of force, threat of force, or physical obstruction” in 

circumstances that place the child’s safety at risk. Furthermore, where there is 

evidence of a history of domestic violence or child abuse, the statute expressly 

strips the court of the ability to grant the offending party increased custody for 

the purpose of “improving the relationship” or addressing the “child’s reluctance 

to interact.” Consequently, in cases of entrenched parent-child estrangement, 

clinical intervention—such as reunification therapy—is frequently among the 

few non-coercive, equitable tools capable of restoring contact. By granting a 

hostile co-parent a unilateral veto over this vital therapeutic remedy, the 

Legislature has engineered a procedural trap that hollows out the Judiciary’s 

power to enforce its own judgments. 

III. Constructive Deprivation of Due Process  

 Beyond the structural separation of powers defect, the statute violates the 

fundamental liberty interests of the estranged parent and child. The United 

States Supreme Court has established that the right to parent is a fundamental 

liberty interest protected by the Fourteenth Amendment. Accordingly, in order 
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to terminate parental rights, a court must find parental unfitness by clear and 

convincing evidence. Santosky v. Kramer, 455 U.S. 745, 769 (1982). 

 In New Jersey, the total and indefinite elimination of parenting time is 

recognized as the functional equivalent of terminating those parental rights. As 

the Appellate Division noted in Wilke v. Culp, 196 N.J. Super. 487, 501 (App. 

Div. 1984), effectively denying a remedy for visitation “cut[s] off forever the 

child from his natural parent.“ Ibid. Therefore, the State lacks a sufficiently 

compelling justification to effectively sever this fundamental bond unless there 

is a clear and convincing showing of harm to the child or parental unfitness. 

Wilke, 196 N.J. Super. at 503. 

 In defense of the new statute, the opposition will undoubtedly argue that 

denying reunification therapy under Title 9 is merely a healthcare regulation—

a valid exercise of the State’s police power—and not a legal Termination of 

Parental Rights under Title 30. This relies on a distinction without a difference. 

While the State possesses the authority to regulate the licensing and practice of 

therapists, the Legislature cannot cloak a judicial jurisdiction-stripping measure 

in the guise of a healthcare regulation. A right without a remedy is illusory. 

 Moreover, this statutory veto ignores that the child possesses an 

independent, fundamental constitutional right to maintain a relationship with 
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both parents. By empowering an alienating parent to unilaterally veto clinical 

intervention, the statute allows one parent to unilaterally waive the child’s 

constitutional rights without any judicial oversight or best-interests hearing. 

When a child refuses contact due to alienation, and the State forbids the Court 

from ordering the only clinical intervention capable of resolving that resistance 

absent mutual consent, the State actively facilitates the permanent destruction 

of the parent-child bond. 

 The New Jersey Supreme Court has explicitly recognized two 

fundamental guideposts within its parens patriae authority: (i) “[t]he possibility 

of serious psychological harm to [a] child . . . transcends all other 

considerations[,]” Sorentino v. Family & Children’s Soc’y, 72 N.J. 127, 132 

(1976); and (ii) that altering or severing a child’s psychological bonds is a matter 

of profound constitutional gravity that demands rigorous judicial scrutiny. In In 

re Guardianship of J.C., 129 N.J. 1, 18-19 (1992), the Court held that claims 

regarding the “serious and enduring emotional or psychological harm” of 

severing a parent-child bond cannot be presumed; rather, they must be proven 

by clear and convincing evidence through a nuanced, fact-specific inquiry 

driven by well-qualified expert testimony. N.J.S.A. 9:2-4(g)(1) 

unconstitutionally short-circuits this entire mandate. 
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 By empowering an alienating parent to unilaterally veto clinical 

intervention, the statute forbids the Chancery Division from effectuating the 

expert-driven remedies required by J.C. While the State will argue the court 

retains other enforcement mechanisms (such as sanctions), in severe cases of 

alienation, clinical intervention is often the only viable path to restoring the 

relationship. When a judge is presented with a prima facie case of alienation, 

finds that clinical intervention is the necessary remedy, but is rendered 

powerless to order it solely due to the statutory veto, the constitutional injury is 

crystallized. Applied in this manner, the statute permits the permanent severance 

of parental contact—an as-applied, de facto termination—without the State or 

the Court ever meeting the evidentiary burdens mandated by the Fourteenth 

Amendment. See Santosky, 455 U.S. at 753; Wilke, 196 N.J. Super. at 503. 

IV. The Ideal Fact Pattern and Procedural  Posture for Appellate Review 

 To successfully strike down N.J.S.A. 9:2-4(g)(1), the Family Law 

Executive Committee must identify a test case that isolates the statutory 

“consent veto” as the exclusive barrier to the parent-child relationship. We do 

not need a factually perfect or protracted case; rather, we need a procedural 

posture where the constitutional deprivation is stark and occurs at the threshold 

of the litigation. The ideal vehicle is one that demonstrates how the statute 
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unconstitutionally acts as a prior restraint on the Judiciary’s fundamental fact-

finding function. 

 The ideal fact pattern begins simply with an estranged parent filing a 

motion for reunification therapy, supported by a prima facie showing that the 

child is being alienated and that the lack of contact is causing psychological 

harm. In response, the custodial parent formally invokes the statutory veto, 

refusing to consent to the clinical intervention. 

 The critical element for our constitutional challenge is the trial court’s 

subsequent action. The ideal procedural posture occurs when the trial judge, 

relying strictly on the plain language of N.J.S.A. 9:2-4(g)(1), denies the 

estranged parent’s application on the papers without a plenary hearing. The 

judge must conclude on the record that because the statute demands mutual 

consent, the court wholly lacks the statutory authority to override the other 

parent’s veto, rendering any evidentiary hearing to determine the existence of 

alienation or clinical harm moot. 

 This specific procedural posture perfectly tees up our constitutional 

arguments because it demonstrates the ultimate evisceration of due process. In 

New Jersey, a parent is constitutionally entitled to a plenary hearing when there 

is a genuine, material factual dispute regarding the welfare of their child. By 
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invoking the statutory veto to preemptively shut down the litigation, the State 

not only strips the Chancery Division of its equitable power to order a remedy 

(the Winberry, Segal and Parish violations), but it forbids the court from even 

determining whether clear and convincing evidence of harm exists. When a 

statute prevents a court from even inquiring into the destruction of a 

fundamental liberty interest, it effectuates a de facto termination of parental 

rights devoid of any constitutional due process. 

V. Conclusion and Recommendation 

 N.J.S.A. 9:2-4(g)(1) represents an unprecedented legislative 

encroachment into the equitable jurisdiction of the family court and a severe 

threat to the fundamental rights of both parents and children. By replacing 

rigorous judicial fact-finding with a private consent veto, the statute creates an 

unconstitutional paradigm where a fundamental right is constructively 

extinguished without due process. 

 Therefore, we recommend that FLEC proactively advise family law 

practitioners statewide to monitor their dockets for the specific fact pattern and 

procedural posture outlined above. Once an appropriate test case is identified—

where a trial judge explicitly denies an evidentiary hearing or equitable remedy 

based solely on the statutory veto—FLEC should be prepared to provide 
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strategic appellate support, or seek amicus curiae status, to ensure this 

unconstitutional mandate is swiftly struck down by the Appellate Division. 
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