New Custody Statute — Where Do We Go From Here?

In January 2026, the Governor signed S4510/A5761 in law. This bill includes a significant
change from the custody statute, N.J.S.A. 9:2-4 and presents practitioners with questions
as to how this law will be interpreted and creates challenges for attorneys advocating for
our clients in high conflict custody cases.
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Pertinent Statutory Provisions of Amended N.J.S.A. 9:2-4

A. Public Policy

Old: Protection and welfare, both physically and emotionally of minor
children

New: “protection and welfare, both physically and emotionally, of minor
children are held paramount

B. Effectuating this articulated Public Policy

Old: effectuate through frequent and continuing contact with both
parents

New: can include continuing contact w/ both parents

New: encourage both parents to
share the rights and responsibilities of child rearing
if that is in the best interests of the child

C. Child Preference

Old: R. 5:8-6. Judicial Discretion to interview child

New: public policy to consider the express preferences of the child



and under Section (f)(2), if Court orders custody contrary to child’s expressed
preferences, “the court shall specifically place on the record the factors which
justify the arrangement and which justify the court’s decision to disregard the
child’s expressed preferences.”

D. Safety

Old: Safety among litany of custody factors

New: Safety of children “is of paramount importance and is an
integral element of the child’s best interests.”

New: Judicial Decisions regarding custody and access to children
“shall promote the safety of children as a threshold issue.”

E. Therapy

Old: Judicial Discretion to order individual therapy, co-parenting
therapy and/or reunification therapy

New: “any court-ordered therapy or treatment should be scientifically
valid and have generally accepted proof of effectiveness and
therapeutic value consistent with “Kaiden’s Law”

F. New custody Factor, Section (f)(2)

If Court orders custody contrary to child’s expressed preferences, “the
court shall specifically place on the record the factors which justify
the arrangement and which justify the court’s decision to disregard the
child’s expressed preferences.”

G. New Custody Factor re: Therapy

1. “The court shall not order any therapy unless there is generally accepted
and scientifically valid proof of the safety, effectiveness and therapeutic
value of the therapy.”



- Standard is ‘good cause’ prior to ordering therapy

- “No treatment program intended to reunite a child with a party
from whom that child is estranged and to whom the child resists
or refuses contact shall be ordered by the court without the
consent of both parties, and upon a determination that the child
is of a sufficient age.”

- Factors to determine good cause for ordering therapy

A.  claimed reasons, extent and duration of separation from
the perspective of each parent and the child, “if the court determines
the child to be of sufficient age, capacity, and maturity to express the
child’s reasons.” Child determined to be of sufficient age and
expressing a desire to speak with the Court “shall be granted an
audience off the record and in private chambers. The record of the
proceeding shall be sealed. The child may also include letters from a
treating State licensed medical professional to support the child’s
capacity and maturity to express the child’s reasons.”

B.  Child’s age, capacity, and maturity level, and whether
child has special needs, and if so, impact on capacity and
maturity level

C.  Willingness of each parent and the child, if the child is
deemed by the court to be of sufficient age, capacity, and
maturity to express a preference to engage in reunification
therapy

D.  Any conduct claimed by one parent against the other that
weighs in favor of or against implementation of any
scientifically valid therapy



E. Subject to HIPPA, any history of individual or family
therapy and any prior intervention or other efforts that were
implemented and the results thereof

F.  Any history of DV or child abuse, including sexual
abuse, emotional or mental abuse, or evidence that either parent
harmed or placed the child’s health, safety or welfare at
substantial risk of harm, and

G.  Any other relevant factor.

2. Procedures governing Courts where therapy determined to be
appropriate

- IF history of DV, therapist “must have substantial training in
and experience working with those who have experienced that
type of violence or abuse.”

- Therapist “shall report to the court regarding the progress of
therapy, including the parties’ and child’s willingness to
participate in therapy.”

- “[C]hildren of sufficient age can request to report their
experience in the therapy and may also include letters from a
treating State licensed mental health professional to support
their capacity and maturity to express their reasons.

- “Based on the therapist’s and child’s feedback, the court may
... make modifications” to therapy. “Nothing set forth herein
shall allow:

(a) therapy that cuts off a child from a safe parent who is not
physically or sexually abusive and with whom the child is
bonded or to whom the child is attached;



(b) the use of force, threat of force or physical obstruction in
circumstances that place the safety of the child at risk; or

(c) the use of undue coercion, verbal abuse, or isolation from
the child’s family, community or other sources of support.”

“The court shall not presume that a child’s reluctance to interact
with a party was caused the by other party. Where there is
evidence of a history of domestic violence or child abuse, the
offending party shall not be granted increased custody for the
purpose of improving the relationship between the child and
such party or in an attempt to address the child’s reluctance to
interact with such party.”

Nothing prevents the parties from voluntarily agreeing to
engage in reunification therapy without the need for court
intervention

I1. Child Interviews

A. Conduct Interview at request of Counsel/Parties

Court Rule 5:8-6: “As part of the custody hearing, the court
may on its own motion or at the request of a litigant conduct an
in camera interview with the child(ren).”(emphasis supplied)
Amended Statute: New expressed public policy requires the
Court to consider the express preferences of the child

R. 5:8A. Counsel for child where trial court concludes the
child’s best interests are not being sufficiently protected by the
parties’ lawyers.

Distinguish GAL’s under R. 5:8B: Render services to the Court
on behalf of the child w/ written report containing findings and
recommendations

Who pays for the child’s attorney?

B. Audience off the record and in private chambers with sealed record



C. See, Attached for Sample approach to Child Interview
D. Practical Considerations
1. Always concerned about coaching/interference
i1. Rule 104 Hearings
= (Capacity of child to express their desires
= Qualifications of therapist to assist child in
expressing desires
= [s therapeutic method scientifically valid, is there
generally accepted proof of its effectiveness and is
the therapeutic value consistent with Kaiden’s
Law?
iii. PL v. Time of Trial
iv. Redo already completed custody evaluations?

III. Capacity of Children

A. No age presumption in State of New Jersey

- Mackowski v. Mackowski, 317 N.J. Super. 8, 14 (App. Div.
1998) — Voice of the child, not lawyers as advocates

- ABA Bench Cards with suggestions ages 10-12 months, 3-5
years, 5-11 years, 12-15 years and 16 and over

- Trial Courts have the same discretion to determine capacity
(competence) in both adults and children. State v. R.W., 104
N.J. (1986).

B. California, New Mexico, and West Virginia presume children fourteen (14)
and older are sufficiently mature. Cal. Fam. Code § 3042(c) (West
2022); Stone v. Stone, 1968- NMSC 116, 79 N.M. 351, 443 P.2d 741, 742
(N.M. 1968); W. VA. CODE § 44-10-4(a) (2022).

C. Mississippi, Oklahoma, Tennessee and Texas presume children twelve (12)

and older are mature enough to form a preference worth examining. Miss.
Code. Ann. § 93-11-65(1)(a) (West 2022); OKLA. STAT. tit. 43, §
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113(c) (West 2022); Tenn. Code Ann. § 36-6-106(a)(13) (West 2022); Tex.
Fam. Code Ann. § 153.009(a) (West 2022).

D. Georgia law sets the age at eleven (11). Ga. Code Ann. § 19-9-3 (West
2022).

E. New Jersey Evidence Rule 601 and Comments at Sections 3 (incapacity to
observe or recollect), 5 (infancy) and 6 (mental disability and insanity)
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CHILD INTERVIEW

Introduction

Introduce yourself, explain your function, wear the robe as a symbol of the
importance of the proceedings, introduce other persons in the courtroom or
chambers, and disclose Court Smart

I’d like to get to know you; tell me about the things you like to do.
Probe with follow ups: Tell me more, what happened next questions
Transition
Now that I’ve gotten to know you better, let’s talk about your being in Court today.
Mom and Dad love you very much
I have questions and want to hear directly from you
Your opinion matters greatly
Tell me what you know about why you are here.
Tell me everyone you spoke with about being here today.
For each:  When did you speak?
Was it in person, telephone, text, email, or other?
Who was present?
How long did you speak?
What did they talk about with you?
How long did this last?
Oath
Tell me what you understand telling the truth means.

Some of our discussion may be uncomfortable. I want to make sure you understand
it is important for you to tell me everything that is important to you and that you
want me to know.



Let me know that you will tell the truth during this interview?
Administer Oath (age appropriate)
Content
Attend School Today
What grade
Name of Teacher
Do you like your teacher
Best part of school
Worst part of school
What subjects do you enjoy most
Any problems/issues at school, i.e., classes, teachers, kids, other
Hobbies
Sports, Music, Reading, Movies
What do you like to do on weekends?
Do you have a job?
Tell me about your friends
Whose your best friend?
What do you enjoy doing with your friends?
Tell me about your family, Aunts, Uncles, Grandparent
Tell me everyone you would like to live with
For each person, ask why

If they don’t mention anyone obvious, then ask, how do you feel about
living with ‘x’?

With whom do you presently spend most of time with, i.e., where do you live?

What is the parenting schedule?



Tell me what you like about this schedule?

Tell me what you don’t like about this schedule?

When not with the residential parent, do you have contact with the other parent?
If so, how, by phone, facetime?
Who often?

What is the worst thing parent A has done?

When parent A gets mad at you, what do they say to you?

Do they do anything else when they get mad at you?

What is the worst thing parent A has ever said to you?

When parent A gets mad at something other than you, what do they do?

What is the worst thing you have seen them do when they are mad at something
other than you?

Same questions for parent B

Tell me, what does parent A say about parent B?
What is the worst thing you ever heard parent A say about parent B?
What is the worst thing parent A has ever done to parent B?

Same questions for parent B

10



Judges’ Notes:

Interaction with the Court
Body language
Eye Contact
Responsiveness to Questions
Dress
Well-groomed
Appropriate Personal Hygiene
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Statutory Anchor: Court Ordered Therapy

* The court shall not Order any therapy unless there is generally
accepted and scientifically valid proof of the safety, effectiveness,
and therapeutic value of the therapy

« Court must find “good cause” before Ordering therapy

» Practical question: what should the court and counsel be able to
see in a clinician’s submission to evaluate “scientifically valid
proof”?




What to Look For: “Scientifically Valid Proof”
in Practice

A clinician’s submission should clearly identify:

« The specific intervention (whatis being done)
* The target problem (whatit is intended to address)

+ The scientific support (evidence base/evidence informed and citations)
« Risks and contraindications, with safeguards (when it may not be
appropriate)
. JIE\_/Ioni)toring plan (how progress and adverse impact will be monitored over
ime

+ Bottom line: Ifthese 5 elements are clear, the court can better evaluate
safety, effectiveness and therapeutic value.




Common “Therapy” in Divorce Cases:
Typically Easier vs. Harder toJustify
Typically easier to justify

» Defined symptom-focused treatment (child anxiety, depression,
trauma) with established protocols
« Targetis concrete (reduce anxiety)
« There are well established widely recognized protocols for many child symptoms
« Outcomes can be monitored in straightforward ways

« Parent-focused treatment tied to functioning (emotion regulation,
substance use treatment, parenting skills)

« Many of these targets have established intervention frameworks
« Progress can be easier tied to observable behavioral terms




Common “Therapy” in Divorce Cases:
Typically Easier vs. Harder toJustify
Typically harder to justify (unless defined and bounded)

» Reunification therapy: defensible when tied to a defined, evidence-informed
rsna?gel (multimodal/systemic family |nter\|/ent|on frameworks), and clear

guards. Difficult when it’s only a label.

+ There are peer reviewed Family Court Review literature on these refuse-resist
interventions and models

« Coparenting therapy in entrenched high conflict: defensible when skills-

based and defined targets and monitoring (structured coparenting skills
protocols), difficult when open-ended and process-only.

« There are skills-based coparenting interventions that are structured, and there is at least
some support in the literature and program evaluation for these approaches, which
makes them easier to justify than open-ended co-parenting therapy in high-conflict
cases




Treating Therapist Letters: What the Statute
Contemplates and What It Does Not

The amended statute contemplates letters from treating state-
licensed mental health professionals to support a child’s capacity
and maturity to express the child’s reasons, not custody or
parenting timerecommendations.




What a Treating Therapist Lettercan
Appropriately Cover

« The child’s clinical presentation and functioning over time (in
broad terms)

« Treatment engagement and general treatment focus

« Capacity and maturity to express reasons, with clear limits of role




What a Treating Therapist Letter Should Not
Cover

« Recommendations on custody or parenting time
« Credibility determinations or advocacy positions
« Opinions about a parent not evaluated

« “Best interests” conclusions




What a Capacity/Maturity Letter Looks Like
(Treating Therapist)

 Narrow and observational: Describes developmental capacity

* Focus areas:
« Ability to communicate thoughts and reasons in an age-appropriate way
« Perspective-taking and flexibility of thinking
« Emotional regulation when discussing the topic
« Any clinical or developmental factors that affect capacity




Letters and Coordination: Consent, Scope
and Parent Objections

« If one parent requests a letter and the other parent objects: Proceeding
places the treating therapist at risk of perceived partisanship and can
compromise the treatment frame

« Ifone parent requests and the other parent is silent: A treating therapist
should require clear authorization and transparent process before
writing anything that could affect litigation

These points reflect common role-boundary principles drawn from APA
ethics guidance, the APA Specialty Guidelines for Forensic Psychology
(2013), and the AFCC Guidelines for Court Involved Therapy (2010).
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Letters and Coordination: Consent, Scope
and Parent Objections

« Any release should be purpose-specific and scope-limited: who
discloses to whom, what topic, what purpose
« Treating letters should stay in the treatment lane: functioning,

symptoms, course of treatment, capacity/maturity when
applicable). Custody/parenting time recommendations are

forensic opinions

« In high conflict cases, sidebar communications and broad,
informal coordination increase triangulation and can harm the
child’s treatment

11



High-Conflict Cases: Practical Alternatives
when Reunification Therapy is Not Viable

« Inentrenched high-conflict matters voluntary “add-on” therapy is often
limited by lack of buy-in, and risks becoming part of the litigation system

« The most practical alternative is structured, neutral evaluation to clarify:
» Whatis driving the refuse/resist dynamic (multi-determined formulation)
- Safety and contraindications (coercion, violence risk, destabilization, triangulation, etc.)
 Readiness markers and what conditions would be needed for any contact-oriented work

« The evaluation output should be referral-question driven with
recommendations the legal side can act on

12



Brief Focused Evaluations: APractical
“Outside the Box” Option

« Defined, scope-limited evaluation tied to a specific referral
question (not a custody evaluation)

« Potential referral questions that could be used in high-conflict
refuse/resist cases:
« What are the primary drivers of the refuse/resist dynamic?
« Are there safety or coercion variables that contraindicate contact-
oriented treatment?
» What readiness conditions would need to be met before increasing
contact?

13



Child Voice and ChildInterviews

« Child voice can be heard through multiple channels (court process,
GAL, evaluator, etc.,) and the method matters

« In high conflict cases, unstructured or untrained child interviews
incréase risk of suggestibility, role confusion and litigation
contamination

» Ifchild input is needed, be clear about what is being asked (éareference,
reasons, safety orfuncflonlngz, and use the professional and process
designed to answer that question

» Bottom line: How the child’s voice is gathered can protect or
compromise the child’s emotional safety and the integrity of the
process

14



Resources Supporting Treating Therapist
Letter Boundaries

 NJ Psychologists licensing regulations:
 Regulation prohibiting custody recommendations by treating
psychologists: (NJAC13:42-12.3(b)).

» Regulation on no opinions about someone not personally evaluated
(NJAC 13:42-12.7 (b)).

 APA Ethics Code (psychologists):
« Standard 4.04 (minimize intrusions/limit disclosure) and Standard 4.05
(disclosures) plus Standard 3.06 (conflict of interest/multiple roles).

15



Resources Supporting Treating Therapist
Letter Boundaries

« AFCC Guidelines for Court Involved Therapy (2010):
* Role clarity, treatment versus forensic boundaries, and risks of role drift in
courtinvolved cases.

 APA Specialty Guidelines for Forensic Psychology (2013):

« Role clarity, informed consent, and avoiding therapeutic-forensic role
conflicts when clinical work intersects with litigation.
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SYNOPSIS
Clarifies procedures in certain contested child custody cases.

AN ACT concerning child custody and amending R.8.9:2-4,

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. R.§.9:2-4 is amended to read as follows:

9:2-4. The Legislature finds and declares that it is the public
pelicy of this State to assure [minor children of frequent and
continuing contact with both parents after the parents have
separated or dissolved their marriage and that it is in the public
interest to encourage parents to share the rights and responsibilities
of child rearing in order to effect this policy] that the protection and

welfare, both physically and emotionally. of minor children are held

paramount. This can inciude. but is not limited to. continuing

contact with both parents after the parents have separated or
dissolved their marriage. Additionally, it is in the public interest to

encourage parents to share the rights and responsibilities of child
rearing, if that is in the best interest of the child, in order to

effectuale the profection and welfare of minor children.  The
Legislature {urther finds and declares that it is the public policy of
this State to ensure that decisions concerning child cusiody and

parenting time are made on a case-by-case basis and that the

expressed preferences of the child are considered. The Legislature
recognizes that the safety of children is of paramount importance

and is an integral element of the child’s best interests. To that end,
the Lepislature finds and declares that judicial decisions regarding
custody of. and access to, children shall promote the safety of
children as a threshold issue. The Legislature also recognizes that
children should also have their voices considered in contested

custody cases and that any court-ordered therapy or treatment

should be scientifically valid and have generally accepted proof of
cffectiveness and therapeutic value consistent with “Kavden’s
Law."” a component of the federal Violence Against Women Act
Reauthorization Act of 2022,

In any proceeding involving the custody of a minor child, the
rights of both parents shall be equal and the court shall enter an
order which may include:

a&. Joint custody of a minor child to both parents, which is

comprised of legal custody or physical custody [which], shall
include: (1) provisions for residential arrangements so that a child
shall reside cither solely with one parent or alternatively with each
parent in accordance with the needs of the parents and the child;
and (2) provisions for consultation between the parents in making

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not cnacted and is intended o be omitted in the law.

Matter underlined thus is new matter.
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majot decisions regarding the child’s health, education and general
weifare;

b. Sole custody io one parent with appropriate parenting time
for the noncustodial parent; or

c. Any other custody arrangement as the court may determine
to be in the best interests of the child.

In making an award of custody, the court shall consider. but not
be limited to, the following factors: the parents’ ability to agree,
communicate and cooperate in matters relating to the child; the
parents’ willingness fo accept custody and any history of
unwillingness to allow parenting time not based on substantiated
abuse; the interaction and relationship of the child with [its] the
child’s parents and siblings; the history of domestic violence and
child abuse, if any; the safety of the child and the child’s siblings, if
any. and the safety of either parent from physical abuse by the other
parent; the preference of the child when of sufficient age and

capacity to reason so as to form an intelligent decision; the input
and supporiing documentation of a State licensed mental health

professional, if any, providing private therapy or other services to
the child to the extent allowed under the professional’s State
licensure; the needs of the child; the stability of the home
environment offered; the quality and continuity of the child’s
education; the fitness of the parents, taking into account

assessments administered by court-appointed professionals; the
geographical proximity of the parents’ homes; the extent and

quality of the time spent with the child prior to or subsequent to the
separation; the parents’ employment responsibilitics; and the age
and number of the children. A parent shall not be deemed unfit
unless [the parents’] that parent’s conduct has a substantial adverse
effect on the child.

The court, for good cause and upon its own motion, may appoint
a guardian ad litem or an attorney or both to represent the minor
child’s interests, The court shall have the authority to award a
counsel fee to the guardian ad litem and the attorney and to assess
that cost between the parties to the litigation.

d. The court shall order any custody arrangement which is
agreed to by both parents unless it is contrary to the best interests of
the child.

e. In any case in which the parenis cannot agree to a custody
arrangement, the court may require each parent to submit a custody
plan which the court shall consider in awarding custody.

f. (1) The court shali specifically place on the record the
factors which justify any custody arrangement not agreed fo by both
parents.

{2)_If the court orders any custody arrangement contrary to the

expressed preferences of the child, the court shall specifically place
on the record the factors which justify the arranpement and which
justify the court’s decision to disregard the child’s expressed
preferences.
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g. {1} The court shall not order any therapy unless there is
generally accepted and scientifically valid proof of the safety,
effectiveness, and therapeutic value of the therapy, The court shall

require a showing of good cause that therapy is appropriate prior to

ordering such therapy. No treatment program intended to reunite a
child with a party from whom that child is estranged and to whom
that child resists or refuses contact shall be ordered by the cowrt
without the consent of both parties, and upon a determination that
the chitd is of sufficient age. In determining good cause for
ordering therapy. the court shall consider, but shall not be limited

to, the following factors;
{(a) the claimed reasons. extent. and duration of separation from
the nerspective of each parent and the child, if the court determines

the child to be of sufficient age. capacity, and maturity to express
the child’s reasons. A child deemed to be of sufficient age and
expressing a desire to speak to the court shall be granted an
audience off the record and in private chambers. The record of the
conversation shall be sealed, The child may also include letters
from a treating State licensed mental health professional to support

the child’s capacity and maturity to express the child’s reasons;
(b} the child’s age, capacity, and maturity level, including
whether the child has special needs and whether those special needs

affect the child’s capacity and maturity level;
{c) the willinpness of each parent and the child. if the coust

determines the child to be of sufficient age, capacity, and maturity

to express a preference, to engage in scientifically valid therapy:

{d} any conduct claimed by one parent against the other parent
that weighs in favor of or against the implementation of any
scientifically valid therapy;

(e) in compliance with the privacy provisions of the federal
Health Insurance Portability and Accountability Act, Pub.L..104-181
{HIPAA), a summary of the history of therapy in which the child
was involved, including, but not limited fo. individual or family
therapy and any prior interventions or other efforts that were
implemented and the results thereof;

() any history of domestic violence or child abuse, including
sexual abuse, emotional or mental abuse, or evidence that cither
parent harmed or_placed the child’s health, safety. or welfare at
substantial risk of harm; and

{p) any other relevant factor.

(2) I the court determines that therapy is appropriate, the court

may appoint a State licensed mental health professional to

commence the therapeutic process and who may coordinate or

consult with any treating therapists for the parents and the child. If
there is evidence of a history of domestic violence or child abuse,

the appointed mental health professional must have substantial
training in and experience working with those who  have
experienced that type of violence or abuse. The therapist shall report
to_the court, on a periodic basis as determined by the court
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regarding the progress of therapy, including but not limited to, the

parties’ and child’s willingness 1o participate in therapy. In

addition. children of sufficient age can request to report their
experience in_the therapy and may also include letters from a

treating State licensed mental health professional 1o support their
capacity and maturity te express their reasons. Based on the
therapist’s and child’s feedback, the court may. within its

discretion, make modifications 1o ongoing therapy as appropriate,
including, but not fimited to. ceasing or suspending the therapy,
with the reasons for such modifications placed on the record.
Nothing set forth herein shall allow:

(a) therapy that cuts off a_child from a safe parent who is not
physically or sexually abusive and with whom the child is bonded or
to whom the child is attached;

{b) the use of force, threat of force, or physical obstruction in
circurnstances that place the safety ofthe child at risk: or

{c) the use of undue coercion, verbal abuse, or isolation from the

child’s family. community, or other sources of support.

The court shall not presume that a child’s reluctance to interact
with a party was caused by the other party. When there is evidence
of a history of domestic violence or child abuse, the offending party
shall not be granted increased custody for the purpose of improving
the relationship betwecn the child and such party or in an attempi to
address the child’s reluctance to interact with such party. Nothing
set forth herein shall prevent the parties from voluntarily agreeing
to engage in therapy without the need for court intervention,

h, No later than three vears after the effective date of P.L. , ¢.
(C. } (pending before the Legistature as this bilf), the Institute
for Families at the Rutgers School of Social Work, in consultation
with the Administrative Office of the Courts, shall submit to the
Governor and to the Legislature pursuant to section 2 of P.1.1991,
c. 164 (C.52:14-19.1)., a report concerning the impact of the
statutory amendments made pursuant to P01, C. {C. )
{pending before the Legislature as this bill). The report shall study
the family court system and shail include all necessary and
appropriate _information that would assist the Legislature in
evaluating the effectiveness _of PIL. .c (C ) (pending
before the [egislature as this biill) on family reunification and

custody case resolution.

There is appropriated from the General Fund to the
Administrative Office of the Courts the sum of $500.000, and to the
Institute for Families at the Rutgers School of Social Work the sum
of $300.000. to effectuate the provisions of subsection h. of this
section.

(cf: P.1.1997, ¢.299, 5.9)

2, This act shall take effect immediately.
STATEMENT
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This bill is intended to clarify procedures in certain contested
child custody cases.

Specifically, the bill requires that the court will consider certain
enumerated factors before ordering therapy. These factors include,
but are not limited to, the child’s age, capacity, and maturity level;
the willingness of the parents and the child to engage in therapy; the
conduct of each parent that weighs in favor of or against therapy; a
summary of any history of prior therapy in which the child was
involved, including family therapy or prior interventions; any
history of domestic violence or child abuse; and evidence
concerning whether either parent harmed or placed the child’s
health, safety, or weifare at substantial risk of harm.

The bill requires that any therapy which is ordered have
generally accepted and scientifically valid proof of safety,
effectiveness, and therapeutic value. The bill further allows the
child, if the child is of sufficient age, to speak privatety and off the
record with the judge, and to also submit letters from a treating
mental health professional in support of the child’s capacity and
maturity to express any preferences. The bill requires that the
record child’s conversation with the judge be sealed.

If the court determines that therapy is appropriate, the bill
provides that the court may appoint a State licensed mental health
professional (therapist) to commence the therapeutic process who
may coordinate or consull with any treating therapists for the
parents and the child. The therapist wili report to the court on a
petiodic basis as determined by the court regarding the progress of
therapy, including but not limited to the parties’ and child’s
willingness to participate. Based on the therapist’s reporting, the
court may, within its discretion, make modifications to ongoing
therapy as deemed appropriate, including, but not limited to,
implementing alternative options to address the parent-child
relationship, with the reasons for such modifications placed on the
record, or ceasing or suspending the therapy. The bill prohibits the
court from ordering therapy that cuts off a child from a parent with
whom the child is bonded, or any therapy that involves the use of
force, coercion, or isolation.

The bill clarifies the intent of the Legislature by amending the
legislative findings and declarations in the child custody statute.
The bill appropriates $500,000 each to the Administrative Office of
the Courts and the Institute for Families at the Rutgers School of
Social Work to conduct a study and report to the Governor and the
Legislature concerning the effectiveness of the provisions of the
bill,



Rule 5:8-6 - Trial of Custody |ssue

Where the court finds that the custody of children is a genuine and substantial
issue, the court shall set a hearing date no later than six months after the last
responsive pleading. The court may, in order to protect the best interests of
the children, conduct the custody hearing in a family action prior to a final
hearing of the entire family action. As part of the custody hearing, the court
may on its own motion or at the request of a litigant conduct an in camera
interview with the child{ren). in the absence of good cause, the decision to
conduct an interview shall be made before trial. If the court elects not to
conduct an interview, it shall place its reasons on the record. If the court elects
to conduct an interview, it shall afford counsel the opportunity to submit
questions for the court's use during the interview and shall place on the record
its reasons for not asking any question thus submitted. A stenographic or
recorded record shall be made of each interview in its entirety. Transcripts
thereof shall be provided to counsel and the parties upon request and
payment for the cost. However, neither parent shalt discuss nor reveal the
contents.of the interview with the children or third parties without permission
of the court. Counsel shall have the right to provide the transcript or its
contents to any expert retained on the issue of custody. Any judgment or order
pursuant to this hearing shall be treated as a final judgment or order for
custody.

Note: Source-R. (1969) 4:79-8(f). Adopted December 20, 1983, to be effective
December 31,1983; amended July 14, 1992 to be effective September 1, 1992
amended July 12, 2002 to be effective September 3, 2002.



Rule 5:8A — Appointment of Counsel for Child

In all cases where custody or parenting time/visitation is an issue, the court
may, on the application of either party or the child or children in a custody or
parenting time/visitation dispute, or on its own motion, appoint counsel on
behalf of the chiid or children. Counsel shail be an attorney licensed to
practice in the courts of the State of New Jersey and shail serve as the child's
lawyer. The appointment of counsel should occur when the trial court
concludes that a child's best interest is not being sufficiently protected by the
attorneys for the parties. Counsel may, on an interim basis or at the
conclusion of the litigation, apply for an award of fees and costs with an
appropriate affidavit of services, and the trial court shall award fees and
costs, assessing same against either or both of the parties.

Note: Adopted November 8, 1989 to be effective January 2,1990; amended
July 5, 2000 to be effective September 5, 2000.



Ruie 5:8B — Appointment of Guardian ad Litem

a. Appointment. in all cases in which custody or parenting time/visitation is an
issue, a guardian ad litem may be appointed by court order to represent the
best interests of the child or children if the circumstances warrant such an
appointment. The services rendered by a guardian ad litem shall be to the
court on behalf of the child. A guardian ad litem may be appointed by the
court on its own motion or on application of either or both of the parents. The
guardian ad litem shall file a written report with the court setting forth findings
and recommendations and the basis thereof, and shall be available to testify
and shall be subject to cross-examination thereon. In addition to the
preparation of a written report and the obligation to testify and be cross-
examined thereon, the duties of a guardian may include, but need not be
limited to, the following:

1. Interviewing the children and parties.

2. Interviewing other persons possessing relevant information.

3. Obtaining relevant documentary evidence.

4. Conferring with counsel for the parties.

5. Conferring with the court, on notice to counsel.

6. Obtaining the assistance of independent experts, on leave of court.

7. Obtaining the assistance of a lawyer for the child (Rule 5:8A) on leave of
coutrt.

8. Such other matters as the guardian ad litem may request, on leave of
court.

b. Objection or Refusai of Appointment. A proposed guardian ad litem shaill
have the right to consent or to decline to serve as such, notice of such
decision to be in writing to the court with copies to counsel. The parties shall
have the right to object to the person appointed as guardian ad litem on good
cause shown.



c. Term. The term of the guardian ad litem shall be coextensive with the
application pending before the court and shall end on the entry of a judgment
of divorce, dissolution of a civil union or termination of o domestic partnership
or an order terminating the application for which the appointment was made,
unless continued by the court. The guardian ad litem shall have no obligation
to file a notice of appeal from a judgment or order nor to participate in an
appeal filed by a party.

d. Fee. The hourly rate to be charged by the guardian ad litem shall be fixed in
the initial appointing order and the guardian ad litem shall submit
informational monthly statements to the parties. The court shall have the
power and discretion to fix a retainer in the appointing order and to allocate
final payment of the guardian ad litem fee between the parties. The guardian
ad litem shall submit a certification of services at the conclusion of the matter,
on notice to the parties, who will thereafter be afforded the right to respond
prior to the court fixing the final fee.

Note: Adopted November 6, 1989, to be effective January 2,1990; paragraph (a)
amended July 5, 2000 to be effective September 5, 2000; paragraph (c) amended
July 21, 2011 to be effective September 1, 201.



34 USCS § 10446

Archived code versions
Current through Public Law 119-47, approved December 5, 2025.

§ 10446. State grants

(a) General grants. The Attarney General may make grants to States, for use by States, State and local
courts (including juvenile courts), units of local government, victim service providers, and Indian tribal
governments for the purposes described In section 2001(b) [34 USCS § 10441(b)].

(b) Amounts. Of the amounts appropriated for the purposes of this part {34 USCS §§ 10441 et seq.]—

(1) 10 percent shall be available for grants under the program authorized by section 2015 [34 USCS §
10452}, which shall not otherwise be subject to the requirements of this part [34 USCS §§ 10441 et
seq.] (other than section 2008 [34 USCS § 10447]);

(2) 2.5 percent shall be available for grants for State domestic violence coalitions undet section
2001(c) [34 USCS § 10441(c)], with the coalition for each State, the coalition for the District of
Columbia, the coalition for the Commonwealth of Puerto Rico, the coalition for Guam, the coalition for
Amerlcan Samoa, the coalition for the United States Virgin islands, and the coalition for the
Commonwealth of the Northern Mariana Islands].], each receiving an amount equal to /55 of the total
amount made available under this paragraph for each fiscal year;

{3) 2.5 percent shall be available for grants for State sexual assauit coalitions under section 2001(c)
{34 USCS § 10441(c)}, with the coalition for each State, the coalition for the District of Columbia, the
coalition for the Commonwealth of Puerto Rico, coalitions for Guam, American Samoa, the United
States Virgin Isfands, and the Commonwealth of the Northern Mariana Islands, each receiving an
amount equal to /s of the total amount made available under this paragraph for each fiscal year,;

(4) '/ss shall be available for grants under section 2001(d) [34 USCS § 10441(d)];
{5) $600,000 shal! be available for grants to applicants in each State; and

{6) the remaining funds shall be avalilable for grants to applicants in each State in an amount that
bears the same ratio to the amount of remaining funds as the population of the State bears to the
population of all of the States that results from a distribution among the States on the basis of each
State’s population in relation to the population of all States.

(e) Qualitication. Upon satisfying the terms of subsection {d), any State shall be qualified for funds
provided under this part [34 USCS §§ 10441 et seq.] upon certification that—

(1} the funds shall be used for any of the purposes described in section 2001{b) [34 USCS §
10441(b)];

(2) grantees and subgrantees shall develop a plan for implementation and shall consult and coordinate
with—

{A) the State sexual assault coalition;

{B) the State domestic violence coalition;

{C) the law enforcement entities within the State;
{D) prosecution offices;

(E) State and locai courts;
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{F} Tribal governments in those States with State or federally recognized Indian fribes;

{G) representatives from underserved populations, inciuding culturally specific populations;
{H) victim service providers;

{H population specific organizations; and

{J) other entities that the State or the Attorney General identifies as needed for the pianning
process;

{3) grantees shall coordinate the State impiementation plan described in paragraph (2} with the State
plans described in section 307 of the Family Violence Prevention and Services Act (42 U.S.C. 10407)
and the programs described in section 1404 of the Victims of Crime Act of 1984 {42 U.S.C. 10603) and
section 393A of the Public Health Service Act (42 U.S.C. 280b-1b).

(4) of the amount granted—
{A) notless than 25 percent shall be allocated for law enforcement;
{B) notless than 25 percent shall be allocated for prosecutors;

{C) notless than 30 paercent shall be aliocated for victims setvices of which at least 10 percent
shall be distributed to culturally specific community-based organizations; and

{D) not less than 5 percent shall be allocated to State and local courts {inciuding juvenile courts);
and

[(5)}{4) any Federal funds received under this part [34 USCS §§ 10441 et seq.] shall be used to
supplement, not supplant, non-Federal funds that would otherwise be available for activities funded
under this subtitie.

[(6)}(5) not later than 2 years after the date of enactment of this Act, and every year thereafter, not less
than 20 percent of the total amount granted o a State under this subchapter [part] [34 USCS §§ 10441
et seq.] shall be allocated for programs or projects in 2 or more allocations listed in paragraph (4) that
meaningfully address sexual assault, including stranger rape, acquaintance rape, alcohol or drug-
facllitated rape, and rape within the context of an intimate partner relationship.,

(d) Application requirements. An application for a grant under this section shall include —
(1) the certifications of qualification required under subsection {c);

(2) proof of compliance with the requirements for the payment of forensic medical exams and judicial
notification, described in section 2010 [34 USCS § 10449];

{3) proof of compliance with the requirements for paying fees and costs relating to domestic viclence
and protection order cases, described in section 2011 of this title [34 USCS § 10450];

{4) proof of compliance with the requirements prohibiting polygraph examinations of victims of sexual
assauli, described in section 2013 of this title [34 USCS § 10451];

(5) proof of compliance with the requirements regarding training for victim-centered prosecution
described in section 2017 [34 USCS § 10454]);

(6) certification of compiiance with the grant conditions under section 40002(b) of the Violence Against
Women Act of 1994 (34 U.S.C. 12291(b)), as applicable:

{7) an implementation plan required under subsection (i); and
{8) any other documentation that the Attorney General may require.
{e) Disbursement.

{1) in general. Not later than 60 days after the receipt of an application under this part [34 USCS §§
10441 et seq.], the Attorney General shall—
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(A) disburse the appropriate sums provided for under this part {34 USCS §§ 10441 et seq.]; or

(B) inform the applicant why the application does not conform to the terms of section 513 {34
USCS § 10181] or to the requirements of this section.

(2) Regulations. In disbursing monies under this part [34 USCS §§ 10441 et seq ], the Attorney
General shall issue regulations to ensure that States will—

(A} give priority to areas of varying geographic size with the greatest showing of need based on
the avallability of existing domestic violence, dating violence, sexual assault, and stalking programs
in the population and geographic area to be served in relation to the availability of such programs in
other such populations and geographic areas,

(B) determine the amount of subgrants based on the population and geographic area to be served,

(C) equitably distribute monies on a geographic basis including nonurban and rural areas of
various geographic sizes; and

(D) recognize and meaningfully respond to the needs of underserved populations and ensure that
monies set aside to fund culturally specific services and activities for underserved populations are
distributed equitabiy amaong those populations.

(3) Conditions. In disbursing grants under this part [34 USCS §§ 10441 et seq.}, the Attorney General
may impose reasonable conditions on grant awards to ensure that the States meet statutory,
reguiatory, and other program requirements.

(f) Federal share. The Federal share of a grant made under this subtitle may not exceed 75 percent of the
total costs of the projects described in the application submitted, except that, for purposes of this
subsection, the costs of the projects for victim services or tribes for which there is an exemption under
section 40002({b)(1} of the Violence Against Women Act of 1994 (42 U.S.C. 13925(b)(1)) shall not count
toward the total costs of the projects.

{(g) Indian tribes. Funds appropriated by the Congress for the activities of any agency of an Indian tribal
government or of the Bureau of Indian Affairs performing law enforcement functions on any Indian lands
may be used to provide the non-Federal share of the cost of programs or projects funded under this part
[34 USCS §§ 10441 et seq.].

(h) Grantee reporting.

(1) In general. Upon completion of the grant petiod under this part [34 USCS §§ 10441 etseq.], a
State or Indian tribal grantee shall file a performance report with the Attorney General explaining the
activities carried out, which report shall include an assessment of the effectiveness of those activities in
achieving the purposes of this part [34 USCS §§ 10441 et seq.].

(2) Certification by grantee and subgrantees. A section of the performance report shall be completed
by each grantee and subgrantee that performed the direct services contemplated in the application,
certifying performance of direct services under the grant.

(3) Suspension of funding. The Attorney General shall suspend funding for an approved application
-
{A) an applicant fails to submit an annual performance report;

(B) funds are expended for purposes other than those described in this part [34 USCS §§ 10441 et
seq.]; or

{C) areport under paragraph (1) or accompanying assessments demonstrate to the Attorney
General that the program is ineffective or financtally unsound.

(i) Implementation plans. A State applying for a grant under this part [34 USCS §§ 10441 et seq.] shall—

(1) develop an implementation plan in consuitation with the entities listed in subsection (c)(2), that
identifies how the State wili use the funds awarded under this part, including how the State will meet
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the regquirements of subsection (c}{5) and the requirements under section 40002(b} of the Viclence
Against Women Act of 1994 (34 U.8.C. 12291(b)), as applicable; and
{2) submit to the Attorney General—
(A} the implementation plan developed under paragraph (1),

(B} documentation from each member of the planning committee as to their participation in the
planning process;

{C) documentation from the prosecution, law enforcement, court, and victim services programs to
be assisted, describing—

(i) the need for the grant funds;
(it} the intended use of the grant funds;
{iii) the expected result of the grant funds; and

{iv) the demographic characteristics of the populations to be served, including age, disability,
race, ethnicily, sexual orlentation, gender identity, and language background;

{D} a description of how the State will ensure that any subgrantees will consult with victim service
providers during the course of developing thelr grant applications in order to ensure that the
proposed activities are designed to promote the safety, confidentiality, and economic independence
of victims;

(E) demographic data on the distribution of underserved poputlations within the State and a
description of how the State will meet the needs of underserved populations, including the
minimum ailocation for population specific services required under subsection {c)(4}C});

(F) adescription of how the State plans to meet the regulations issued pursuant to subsection
(e)2);

{G) goals and objectives for reducing domestic violence-related homicides within the State; and
(H) any other information requested by the Attorney General.

{j) Reallocation of funds. A State may use any returned or remaining funds for any authorized purpose
under this part if—

{1) funds from a subgrant awarded under this part are returned to the State; or

(2) the State does not recelve sufficient eligible applications to award the full funding within the
allocations in subsection {c}{4).

{k) Grant increases for States with certain child custody proceeding laws and standards.
{1) Definitions. In this subsection:
{A) Child custody proceeding. The term “child custody proceeding”—

{I) means a private family court proceeding in State or local court that, with respect to a child,
involves the care or custody of the child in a private divorce, separation, visitation, paternity,
child support, legal or physical custody, or civil protection order proceeding between the
parents of the child; and

(i) does not include—
{i} any child protactive, abuse, or negiect proceeding;
(1)) a juvenile justice proceeding; or

() any child placement proceeding in which a State, local, or Tribal government, a
designee of stich a government, or any contracted-child welfare agency or child protective
services agency of such a government is a party to the proceeding.
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(B) Eligible State. The term “eligible State” means a State that—
{i) receives a grant und'er subsection {a); and
{ii} has in effect—
() each law described in paragraph (3);
() the standards described in paragraph (4}, and
(1) the training program described in paragraph (5).

(C) Reunification treatment. The term "reunification treatment” msans a treatment or therapy
aimed at reuniting or reestablishing a relationship between a child and an estranged or rejected
parent or other family member of the child.

increase.

(A) In general. The Attorney General shall increase the amount of a grant awarded under
subsection (a) to an eligible State that submits an application under paragraph (6) by an amount
that is not more than 10 percent of the average of the total amount of funding provided to the State
under subsection (a) under the 3 most recent awards to the State.

(B) Term of Increase. An increase of a grant under subparagraph (A) shall be for 1 fiscal year.

(C) Renewal. An eligible State that receives an increase under subparagraph (A) may submit an
application for renewal of the increase at such time, In such manner, and containing such
infarmation as the Attorney General may reasonably require.

(D) Limit. An eligible State may not receive an increase under subparagraph (A} for more than 4
fiscal years.

Laws. The laws described in this paragraph are the following:

(A) Alaw that ensures that, with respect to a child custody proceeding in which a parent has been
alleged to have commitied domestic violence or child abuse, including child sexual abuse--

(1} expert evidence from a court-appointed or outside professional refating to the alleged abuse
may be admitted only if the professional possesses demonstrated expertise and clinical
experience in working with victims of domestic violence or child abuse, including child sexual
abuse, that is not solely of a forensic nature; and

(i) in making a finding regarding any allegation of domestic violence or child abuse, including
chiid sexual abuse, in addition to any other relevant admissible evidence, evidence of past
sexual or physical abuse committed by the accused parent shall be considered, including—

() any past or current protection or restraining orders against the accused parent;
(I sexual violence abuse protection orders against the accused parent;
() arrests of the accused parent for domestic violence, sexual violence, or child abuse; or

(IV) convictions of the accused parent for domestic violence, sexual violence, or child
abuse.

(B) A law that ensures that, during a child custody proceeding—

(i) a court may not, solely in order to improve a deficient relationship with the other parent ofa
child, remove the child from a parent or lifigafing party—

() who Is competent, protective, and not physically or sexually abusive; and

(1) with whom the child is bonded or to whom the child is attached;
(ii) a court may not, solely in order to improve a deficient relationship with the other parent of a
chitd, restrict contact between the child and a parent or litigating party—
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(1} who is competent, protective, and not physically or sexually abusive; and
() with whom the child is bonded or to whom the child is attached;

{iii} a court may not order a reunification treatment, unless there is generafly accepted and
scientifically valid proof of the safety, effectiveness, and therapeutic value of the reunification
treatment;

{iv) a court may not order a reunification treatment that is predicated on cutting off a child from
a parent with whom the child is bonded or to whom the child is attached; and

{v) any order to remediate the resisiance of a child to have contact with a violent or abusive
parent primarily addresses the behavior of that parent or the contributions of that parent to the
resistance of the child before ordering the other parent of the child to take steps to potentiaily
imprave the relationship of the child with the parent with whom the child resists contact.

(C) Alaw that requires judges and magistrates who hear child custody proceedings and other
relevant court personnel involved in child custody proceedings, inciuding guardians ad litem, best
interest attorneys, counsel for children, custody evaluators, masters, and mediators to complete,
with respect to the training program described in paragraph (5)—

{i} notless than 20 hours of initial traming; and
(i) not tess than 15 hours of ongoing training every 5 years.

{4) Uniform required standards. The standards described in this paragraph are uniform required
standards that—

(A) apply to any neutral professional appointed by a court during a chiid custody proceeding to
axpress an opinion relating to abuse, trauma, or the behaviors of victims and perpetrators of abuse
and trauma; and

(B) reguire that a professional desctibed in subparagraph {A) possess demonstrated expertise and
clinical experience in working with victims of domestic violence or child abuse, including child
sexual abuse, that is not solely of a forensic nature.

{5) Training and education program. The training program described in this paragraph is an ongoing
training and education program that—

{A) focuses solely on domestic and sexual violence and child abuse, including—
{i) child sexual abuse;
{(ii) physical abuse;
(Hi) emotional abuse;
{iv) coercive control;
{v) implicit and explicit blas, including biases relating to parents with disabilities;
{vi) trauma,
{vi) long- and short-term impacts of domestic violence and child abuse on children; and

{viii) victim and perpetrator behavior patterns and relationship dynamics within the cycle of
violence;

{B) is provided by—

{1) a professional with substantial experience in assisting survivors of domestic violence or
child abuse, including a victim service provider (as defined in section 40002 of the Violence
Against Women Act of 1924 (34 U.S.C. 12291}), and

(i) if possible, a survivor of domestic violence or child physical or sexuat abuse;
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(6)

@

@)

34 U.8.C. 10448(k)
(C) relies on evidence-based and peer-reviewed research by recognized experts in the types of
abuse described in subparagraph (A);

{D) does not include theoties, concepts, or bellef systems unsupported by the research described
in subparagraph (C); and

{E) is designed to improve the ability of courts to—

(i} recognize and respond to child physical abuse, child sexual abuse, domestic viclence, and
trauma in alf family victims, particularly children; and

(i) make apprapriate custody decisions that—
(B prioritize child safety and well-being; and
{Ih are cuilturally sensitive and appropriate for diverse communities.
Application.

(A) In general. An eligible State desiring a grant increase under this subsection shall submit an
application to the Attorney General at such time, in such manner, and containing such information
as the Attorney General may reasonably require.

(B} Contents. An application submitted by an eligible State under subparagraph (A) shall include
information relating to—

{i) the laws described paragraph (3});
{ii) the standards described in paragraph (4); and
(iii) the training program described in paragraph (5).

Use of funds. An eligible State that receives a grant increase under paragraph {2)(A) shall use the

total amount of the increase for the purposes described in subparagraph (C) or (D) of subsection (c)(4).

Rule of construction. Nothing in this subsection shall be Interpreted as discouraging States from

adopting additional provisions to increase safe outcomes for children. Additional protective provisions
are encouraged.

(9)

Authorization of appropriations. There are authorized to be appropriated to carry out this subsection

" $5,000,000 for each of fiscal years 2023 through 2027.

History

HISTORY:

June 19, 1968, P. L. 90-351, Title |, Part T, § 2007 [2002), as added Sept. 13, 1994, P. L. 103-322, Titie IV, Subtitle
‘A, Ch 2, § 40121(a)(3), 108 Stat. 1911; Oct. 28, 2000, P. L. 106-386, Div B, Title |, §§ 1102(a)(2}, 1103(b)(2), 114
Stat. 1494, 1496: Nov. 2, 2002, P. L. 107-273, Div A, Title IV, § 402(1), (2), 116 Stat. 1789; Oct. 30, 2004, P. L.
108-405, Title HI, § 310(b), {c), 118 Stat. 2276; Jan. 5, 2008, P. L. 109-162, Title I, § 101(c)~(e), Title 1X, § 906(b),
Title X1, Subtitle B, Ch. 3, § 1134(a), 119 Stat. 2973, 3081, 3108; Aug. 12, 2008, P. L. 109-271, §§ 2(d), ((1), (9),
(), 7(a)(2), 8(b), 120 Stat. 752, 754, 763, 766; March 7, 2013, P. L. 113-4, Title |, § 101(3), 127 Stat. 66; Mar. 15,
2022, P.L. 117-103, Div W, Title I, § 101(a){2), Title XV, § 1504, 136 Stat. 847, 953.

End of Document

Page 7 of 7



Caution
As of: February 26, 2026 8:24 PM Z

Roik v. Roik

Superior Court of New Jersey, Appellate Division
November 27, 2023, Argued; January 18, 2024, Decided
DOCKET NO. A-2522-21

Reporter

477 N.J. Super. 556 *; 308 A.3d 754 **, 2024 N.J. Super. LEXIS 3 ***; 2024 WL 188085

PAUL ROIK, PLAINTIFF-APPELLANT, v. ANITA ROIK|
DEFENDANT-RESPONDENT.

Notice: NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION.

PLEASE CONSULT NEW JERSEY RULE 1:36-3 FOR
CITATION OF UNPUBLISHED OPINIONS.

Subsegquent History: Approved for Publication January
18, 2024.
[***1] Approved for Publication January 18, 2024.

Prior History: On appeal from the Superior Court of

New Jersey, Chancery Division, Family Part, Monmouth
County, Docket No. FM-13-0156-21.

Core Terms

divorce, retroactivity, spouse, equitable distribution,
died, refroactive application, marital, surviving spouse,
equitable, certificate, partner, life insurance policy,
general rule, domestic, divorce proceeding, elective
share, new law, pipeline, uncontested divorce,
constructive trusi, final judgment, effectuate, retirement,
dissolute, daughter, abate, apply retroactively, equitable
remedy, decedent's, eldest

Case Summary

Overview

HOLDINGS: [1]-The decedent's estate was not entitled
to a constructive trust when the decedent died during a
divorce because there was no evidence of wrongdoing
by the decedent's spouse showing that she would have
been unjustly enriched as she owned the marital
residence with the decedent as tenants by the entirety
and would have received the residence by operation of
law and the estate's claim that she delayed the divorce
proceedings lacked merit; [2]-Because the parties

Reprinted with permission of Lexis-Nexis

entered a matrimonial settlement agreement (MSA} and
the decedent died pending the uncontested divorce
hearing, the Family Part was able to enforce the MSA
as long as it was entered at arm's length and it was fair
and equitable to effectuate the parties' mutual intent to
divide their assets and liabilities.

Qutcome
Judgment reversed, and case remanded.

LexisNexis® Headnotes

Civil Procedure > Preliminary
Considerations > Justiciability > Abatement Upon
Death

Family Law > ... > Property
Distribution > Characterization > Marital Property

Family Law > Marital Termination & Spousal
Support > Dissolution & Divorce > Procedures

HN1%)] Justiciability, Abatement Upon Death

As a general proposition, when a spouse dies pending a
divarce, the divorce proceeding abates, and with it the
statutory right to equitable distribution attendant to a
divorce. The exception to this rule is when unusual or
exceptional circumstances exist that permit a party to
invoke equitable remedies to effect a distribution of
marital property notwithstanding the other party's death.

Family Law > ... > Property Distribution > Equitable
Distribution > Marital Liabilities

Family Law > ... > Property Distribution > Equitable
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Distribution > Property Settlements .

Family Law > Marital Termination & Spousal
Support > Dissolution & Divorce > Procedures

HN2{.‘§&} Equitable Distribution, Marital Liabilities

The amended statutes N.J.S.A. §§ 38:5-3(d), 38:8-1,
and 2A:34-23.1{h)(2) apply retroactively. When parties
have entered a matrimonial seftlement agreement
(MSA) and one of the parties has died pending an
uncontested divorce hearing, the Family Part may
enforce the MSA as long as it is entered at arm's length,
and it is fair and equitable to effectuate the parties’
mutual intent to divide their assets and liabilities.

Civil Procedure > Appeals > Standards of
Review > De Novo Review '

Civil Procedure > Appeals > Standards of
Review > Questions of Fact & Law

HN3{$} Standards of Review, De Novo Review

Although an appellate court typically defers to a trial
judge's factfinding when supported by adequate,
substantial, credible evidence, an appellate court does
not accord the same deference to a judge's legal
determinations. The trial judge's legai conclusions, and
the application of those conclusions to the facts, are
subject to the an appellate court's plenary review.
Appellate review of a trial court's legal conclusions is
always de novo.

Estate, Gift & Trust
Law > Wills > Beneficiaries > Elections

Governments > Courts > Authority to Adjudicate

Estate, Gift & Trust Law > Estate
Administration > Allowances > Spouses

HN4&] Beneficiaries, Elections

A court can exercise its equitable powers when a party
dies during a divorce and can neither receive equitable
distribution because the divorce has abated, nor a
spousal elective share from the deceased spouse's
estate because a divorce was initiated.

Confracts Law > Remedies > Equitable
Relief > Quantum Meruit

Family Law > Marriage > Nature of Marriage
HN5E$] Equitable Relief, Quantum Meruit

The duty of spouses to deal fairly with one another is a
general obligation not limited to instances wherein an
unjust enrichment is alleged.

Family Law > Marital Termination & Spousal
Support > Dissolution & Divorce > Procedures

HN6l%] Dissolution & Divorce, Procedures

An agreement that resolves a matrimonial dispute is no
less a contract than an agreement to resolve a business
dispute. Public policy favors the enforcement of such
agreements as the parties intended. However, the court
must find the parties knowingly and voluntarily entered
into the provisions of the agreement for it to be
enforceable. Family Part judges possess a broad
supervisory role in determining the fairness of
agreements between spouses.

Governments > Legisiation > Effect &
QOperation > Retrospective Operation

Hn7E]

Operation

Effect & Operation, Retrospective

As a general proposition the law favors prospective,
rather than retroactive, application of new legisiation
unless a recognized exception applies. Courts must
apply a two-part test to determine whether a statute
should be applied retroactively: (1) whether the New
Jersey legislature intended fto give the statute
retroactive application; and if so (2) whether retroactive
application will result in either an unconstitutional
interference with vested rights or a manifest injustice.
The presumption against retroactivity can be overcome
by an indication of contrary legislative intent, either
expressed in the language of the statute itself, or
implied in its purpose. If we determine that retroactive
legislative intent exists, we must apply the statute in
effect at the time of our decision to effectuate the
current policy declared by the legislative body.
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Governments > Legislation > Effect &
Operation > Prospective Operation

Governments > Legislation > Effect &
Operation > Retrospective Operation

HNBE&] Effect & Operation, Prospective Operation

The exceptions to the general rule of prospective
application of new legislation are when: (1) when the
New Jersey Legislature intended retroactive application
of the statute either expressly, as stated in the language
of the statute or in the pertinent legislative history, or
implicitly, required retroactive application to make the
statute workable or to give it the most sensible
interpretation; (2) when the statute is ameliorative or
curative; or {3) when the expectations of the parties may
warrant retroactive application. Under the second
exception to the general rule, the term ameliorative
refers only to criminal laws that effect a reduction in a
criminal penaity.

Civil Procedure > Judgments > Preclusion of
Judgments > Prospective & Retroactive
Applications

Governments > Courts > Judicial Precedent

Governments > Legislation > Effect &
Operation > Retrospective Operation

HNQI.;‘,‘;} Preclusion of Judgments, Prospective &
Retroactive Applications

There is pipeline retroactivity whereby a new rule of law
applies retroactively to a certain type of case. In the civil
context, pipeline retroactivity of a new rule of law
contemplates that three classes of litigants will be
beneficiaries: those in all future cases, those in matters
that are stil pending, and the particular successful
litigant in the decided case.

Governments > Courts > Judicial Precedent

Governments > Legistation > Effect &
Operation > Retrospective Operation

HN10[®] Courts, Judicial Precedent

The degree of retroactivity of a new rule depends largely

on the court's view of what is just and consohant with
public policy in the particular situation presented.
Relevant considerations include (1) justifiable reliance
by the parties and the community as a whole on prior
decisions; (2) whether the purpose of the new rule will
be advanced by retroactive application; and (3) any
adverse effect retrospectivity may have on the
administration of justice.

Counsel: Edward Peter Fradkin argued the cause for
appellant (Law Office of Edward Fradkin, LLC,
attorneys; Edward Peter Fradkin, of counsel and on the
briefs).

Coulter Richardson argued the cause for respondent
(Richardson & Richardson, LLC, attorneys; Coulter
Richardson, of counsel and on the briefs).

Judges: Before Judges SABATINO, MAWLA, and
CHASE.

Opinion by: MAWLA

Opinion

[*757] ['561]1 MAWLA, JAD.

mﬁf} As a general proposition, when a spouse dies
pending a divorce, the divorce proceeding abates, and
with it the statutory [*562] right to equitable distribution
attendant to a divorce. Carr v. Carr, 120 N.J. 336, 342-
43, 576 A.2d 872 (1990} The exception to this rule is
where "unusual or exceptional” circumstances exist that
permit a party to invoke equitable remedies to effect a
distribution of marital property notwithstanding the other
party's death. /d. 120 N.J. at 343, 349-50, 576 A.2d 872.
Recently, [*758] our Legislature amended our
intestacy laws and the equitable distribution statute to
remedy this issue and close the proverbial “black hole"
of Carr.

We hold the amended statutes, namely, N.LS.A. 38.:5-
3(d), N.J.S.A. 3B:8-1 and N.JSA 2A:34-23.1(h}(2}
apply retroactively. _@_gﬁ?] Independent of the new
statutes, we hold where, as here, parties [**2] have
entered a matrimonial settlement agreement (MSA} and
one of the parties has died pending an uncontested
divorce hearing, the Family Part may enforce the MSA
as long as it is entered at amm's length, and it is fair and
equitable to effectuate the parties' mutual intent to divide
their assets and liabilities. For these reasons, we
reverse and remand the trial court's April 11, 2022 order
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for further proceedings consistent with this opinion.
l.

Plaintiff Paul Roik and defendant Anita Roik were
married for forty-six years when plaintiff filed a complaint
for divorce on August 3, 2020. The complaint attached a
certification of insurance coverage indicating there was
a life insurance policy, but plaintiff did not own it.

The parties had three children; two sons and a
daughter, all of whom were adults and emancipated.
During the marriage, plaintiff was employed as an
execufive untl he became disabled and retired,
defendant was employed as a librarian and later retired.
in 2013, plaintiff executed a will leaving his estate to the
children and naming the eldest son executor.

In November 2020, plaintiff fied a Case Information
Statement (CIS), which listed a life insurance policy, but
stated [***3] he did not own it. in January 2021,
defendant filed an answer and counterclaim and
subsequently filed her CIS in April 2021. Through
[*563] counsel, the parties negotiated an MSA, which
plaintiff and defendant signed on November 24 and
November 27, 2021, respectively. Their attorneys
signed the document as witnesses to their clients'
signatures.

Notably, the MSA contained a provision stating the
agreement became effective "upon the date that the last
party executes this [algreement . . . " There was aiso a
provision that acknowledged the parties' right to a trial
and waived the right given the settlement. The parties
acknowledged they were "fully and adequately informed
of the financial structure of the marriage including their
incomes, assets, liabilities and expenses" and waived
their right to complete formal discovery. They also
walved their rights of inheritance. The MSA stated the
parties read the agreement before signing it and entered
it "voluntarily, without threat, force, coercion or duress . .
. ." They further acknowledged the agreement was "fair
and equitable . . . under all of the circumstances."

The MSA required defendant to pay plaintiff open
durational alimony totaling $7,500 [***4] per year. The
agreement acknowledged neither party could afford to
maintain the marital standard of living.

The MSA divided the marital assets equally, save for
defendant's pension, which she kept and would use in
part to pay alimony. The parties agreed plaintiff would
purchase defendant's interest in the former marital
residence for $380,000 and assume the expenses

associated with the residence. They divided the bank
and retirement accounts subject to eguitable distribution
equally. This meant defendant owed plaintiff
approximately $9,409 from the bank accounts and
$119,892 from the non-pension retirement assets.
Defendant retained her inherited bank and retirement
accounts,

The parties agreed the MSA would be incorporated into
a judgment of divorce. [**759] The MSA also contained
the following language: "In any event, whether the
[clourt allows this {algreement to be incorporated into
said [jJudgment, this [ajgreement and all of [*564] its
terms and provisions shall survive the judgment and
shall be valid and enforceable forever." The agreement
also noted it was binding upon the parties' estates,
heirs, executors, administrators, assigns and legal
representatives.

On November 29, 2021, defendant's [***5] counsel
emailed the court seeking an uncontested divorce
hearing date in January 2022. The court scheduled an
uncontested hearing for January 11, 2022. Beginning
December 16, 2021, an email discussion ensued
between the parties, the eldest son, and the daughter,
regarding the uncontested divorce hearing. The
daughter urged defendant to opt into a divorce "on the
papers" rather than pay two attorneys to attend a virtual
uncontested hearing on Zoom. She stated it did not
“make sense to wait until [the Zoom hearing date] . . . if
you both want things finalized sooner. it's not right that
neither of you were given the option to handle it through
a faster and cheaper route than . . . {Zjoom." Defendant
responded she had no information about the hearing
and asked: "Wasn't that arranged two months ago?"

On December 23, 2021, defendant sent plaintiff the
following email: "My lawyer says it is more expensive to
do paperwork rather than Zoom." That afternoon she
emailed the following message: "My lawyer says it
would take an hour and a fhaif] to [two} hours to
prepare. Zoom would take only [half an] hour.”

On December 25, 2021, plaintiff signed a certification in
support of a judgment of divorce [***6] on the papers.
He died on December 29, 2021.

On January 19, 2022, the eldest son, as executor of
plaintiff's estate, moved: to substitute the estate as the
real party in interest; enforce the MSA,; for a constructive
trust; or alternatively to intervene in the divorce litigation,
and for other relief not pertinent to this appeal
Defendant opposed the motion and filed a cross-motion
for other relief, including to dismiss the divorce.
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Defendant certified she knew about plaintiff's will when
he executed it in 2013. She knew plaintiff "was in ill
health for [a] [*565] variety of reasons for a very long
time" but denied purposely delaying the divorce uniil
plaintiff died. instead, she claimed the children were
orchestrating the divorce to reap the benefits of
plaintiffs estate as his beneficiaries. Enforcing the
MSA's provisions would “impoverish her for the
remainder of her retirement" and leave her without a
residence.

Notably, defendant cerfified as follows: "The desire to
get divorced in a hearing, as opposed to the papers,
had nothing to do with delaying the process. The
associate | worked with over the summer, and with
whom 1 was very fond, wanted to be able to voir dire me
during the uncontested [***7] hearing.”

Defendant also certified she knew plaintiff "had a life
insurance policy with American General — United
States Life Insurance Company, on which he was
making payments, the death benefit of which was
$750,000." She claimed she “recently learned that
perhaps as early as 2011" plaintiff transferred ownership
of the policy to the eldest son and changed the
beneficiary designation from defendant to someone
eise. "At some point after that, . . . [defendant] became
aware that [the] son . . . bought out or pre-paid the
remainder of the payments on that life insurance policy.”
Defendant's certification attached a March 29, 2011
letter from the insurance carrier enclosing change of
beneficiary and change of owner forms. The letter
contained [**760] a handwritten notation stating:
"$40,000 prepaid by sonl.] $750,000 policy." Defendant
cettified the transfer of the policy's owner was "borne
out on [plaintiff's] CIS[;] it lists a life insurance policy on
his fife, with the notation '[p]laintiff does not own {a] life
insurance policy."

The eldest son's reply certification noted defendant
conceded she knew plaintiff no longer owned the life
insurance policy because it was disclosed on the CIS.
The [***8] policy was disclosed and "was never outside
the realm of discovery [because plaintifff provided a
statement to [dlefendant's attorney through his attorney
during the divorce.” The son took over the policy at
plaintiff's request because plaintiff could no longer afford
the premiums.

[*566] Following oral argument, the trial court issued a
detailed written opinion denying the motion and granting
the cross-motion. After surveying the extant case law,
the judge concluded there were no

unusual or exceptional circumstances to abatement
of the divorce proceeding . . . presentfed] in this
matter [because defendant] did not intentionally
cause [plaintiffs] death. There was no adjudication
of facts during the lifetime of the parties],] justifying
entry of the final judgment of divorce. There was no
court ordered disposition of any property prior to
[plaintiffs] death. Nor was there any pendente lite
agreement to sell or divide marital assets.

The judge conciuded he could not enforce the MSA
because there was no way of discerning, by voir dire,
the parties' mutual intent, and whether they knowingly
and voluntarily entered their agreement. The judge cited
Administrative Office of the Courts Directive [***9] #18-
20, which promulgated the form "Certification in Support
of Judgment of Divorce" required for a divorce on the
papers. However, he found “[ejven if the parties
proceeded with a divorce on the papers, which they
didn't, such a procedure does not relieve the court of its
obligations to find the parties knowingly and voluntarily
entered the MSA." The judge concluded he could not
grant the motion because

while the MSA reflects electronic signatures of the
parties witnessed by their respective attorneys, at
no time prior to [plaintiff's} death did the court make
findings as required pursuant to Rule 1:7-4 fo
establish that the parties knowingly and voluntarily
entered the MSA without coercion or duress, a
precondition to enforcement of the MSA. . . .
Further, the MSA was never made part of a [flinal
[[judgment of [dlivorce, either through an
[ulncontested [dlissolution [hlearing or divorce on
the papers, and hence, the MSA is not enforceable
as a court order.

The estate was not entitled to a constructive trust
because there was no evidence of wrongdoing by
defendant showing she would be unjustly enriched. She
owned the marital residence with plaintiff as tenants by
the entirety and would receive [**10] the residence by
operation of law. And the estate’'s claim defendant
delayed the divorce proceedings lacked merit.

On appeal, the estate argues the judge erred because
the existence of a signed MSA demonstrated unusual
and exceptional [*567] circumstances warranting
substitution of the estate as the real party in interest in
the divorce proceeding. The court should have enforced
the MSA to avoid a windfall to defendant. Also, the
parties and their attorneys indicated their desire to
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proceed to an uncontested hearing, and multiple
provisions of the MSA prove the parties contemplated
the agreement was final and irrevocable, even in the
[**761] event of death. The estate urges us to remand
to a different judge.

Following the initial briefing and before oral argument,
A. 2351/S. 2991 (2022) were introduced proposing to
amend our intestacy and equitable distribution statutes
to close the black hole by permitting the court to make
an equitable distribution where a party died pending a
divorce proceeding. We requested counsel address the
relevancy of the proposed legislation at oral argument
and whether the legisiation could be retroactively
applied by courts if it became law. Following oral
argument, the [*"*11] legislation passed the Assembly
and Senate by unanimous vote, and we directed
counsel to file supplemental briefs on the retroactivity
issue. Governor Murphy signed the new legislation into
law on January 8, 2024, which we will discuss in greater
detail below.

1.

mﬁ‘—} Although we typically defer to a trial judge's
factfinding when "supported by adequate, substantial,
credible evidence,” Cesare v. Cesare, 154 N.J. 394
41112, 713 A.2d 390 {1998}, we do "not accord the
same deference to a . . . judge's legal determinations.”
Ricei v. Ricci, 448 N.J. Super. 546, 565, 154 A.3d 215
{App. Div. 2017). "[Tihe trial judge's legal conclusions,
and the application of those conclusions to the facts, are
subject to our plenary review. . . . Our review of a frial
court's legal conclusions is always de novo." Reese v.
Woeis, 430 N.J. Super. 552, 568, 66 A.3d 157 {App. Div.
2013) (internal citation omitted).

V.

We, like the trial judge, have canvassed our case law
and are unable to find circumstances like those
presented here. Indeed, in [*568} Ofen v. Ofen, the trial
court tried a divorce matter to conclusion but entered a
judgment of divorce only memorializing the court's
decision on the cause of action. 124 N.J. Super. 373,
374-75_307 A.2d 121 (App. Div. 1973} Subsequently,
one of the parties died, and the surviving spouse argued
an amended judgment of divorce bearing the trial court's
rulings regarding the parties’ assets could not be
entered. Id. 124 N.J. Super, at 376, 307 A.2d 121. We

Witt v. Witt, a court enforced the parties' pendente lite
agreement to sell the marital home where one party
subsequently went missing. 165 N.J. Super. 463, 464-
66, 398 A.2d 597 (Ch. Div. 1979).

Olen and Wit are clearly inapposite. The former case
involved an adjudication of facts whereby only the
ministerial act of entering the judgment memorializing
the disposition of the issues remained. The latter case
did not involve the death of a spouse and turned more
so on the court's equitable authority to preserve the
marital estate pendente lite, a power of the Family Part,
without question, possesses. Randazzo v. Randazzo,
184 N.J. 101, 113, 875 A.2d 916 (2005).

Carr stands for the proposition that ﬁM{E‘?] the court
can exercise its equitable powers where a parly dies
during a divorce and can neither receive equitable
distribution because the divorce has abated nor a
spousal elective share from the deceased spouse's
estate because a divorce was initiated. 120 N.J. af 345-
46, 576 _A.2d 872 There, following a protracted
pendente lite litigation and discovery, the supporting
spouse failed to appear for trial and was subsequently
hospitalized. [d. 120 N.J, at 340, 576 A.2d 872. During
his hospitalization, he disinherited [**13] the supported
spouse, leaving his entire estate to his children and
subsequently died. fd. 120 N.J. at 340-41, 576 A.2d
872, [™762] Our Supreme Court held the trial court
correctly found the supported spouse was not entitled to
equitable distribution because there were no
“circumstances that mafdle [the] surviving spouse's
claim unusuai or exceptional" to overcome "the [*569]
general rule] that] equitable distribution is conditioned
on the termination of marriage by divorce.” {d. 120 N.J.
al 343 576 A.2d 872. The statutory spousal elective
share was likewise unavailable to the supported spouse,
pursuant to N.J.S.A. 3B:8-1, because of the divorce
filing and the parties' separation. /d. 120 N.J. at 344.
576 A.2d 872. However, the Court concluded,
notwithstanding the lack of statutory right o the marital
assets, the equitable remedy of a constructive trust may
be invoked to prevent an unjust enrichment or fraud. fd.
120 N.J. af 3581, 576 A.2d 872.

In Kay, we applied the holding in Carr and overturned
the trial court's denial of a constructive trust on behalf of
the deceased spouse's estate. 405 N.J. Super. 278,
280-81, 964 A.2d 324 (App. Div. 2009). There, the

held the [**12] amended judgment could be entered,
nunc pro tunc, as of the date of the trial coutt's ruling
because it had adjudicated the facts during the pariies’
lifetimes. Id._124 N.J, Super. at 377, 307 A.2d 121 In

surviving spouse, and her daughter (not decedent's
daughter) charged expenses to the decedent's credit
card prior to his death, titled family assets in her name
and the daughter's name, and following decedent's
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death attempted to withdraw escrowed [***14] funds
from the sale of the former marital residence. Id. 405
N.J. Super. at 281-82, 964 A.2d 324. We concluded the
fact the estate sought the constructive trust rather than
the surviving spouse, did not bar the estate's ability {o
assert equitable claims against the marital estate
because "[tthe equities that warrant an equitable remedy
arise from 'facts which call for relief from the strict legal
effects of given situations.™ ld, 405 N.J. Super. at 284,
964 A.2d 324 (quoting Carr, 120 af 351, 576 A.2d 872).
“A blanket prohibition against equitable claims pressed
by the estate would have the inherent potential to
disserve public policy by encouraging spouses
contemplating divorce to deal unfairly with one another.”
id. 405 N.J. Super_af 285 964 A.2d 324. in Kay, the
public policy issue was the prevention of the dissipation
of marital assets by the surviving spouse; a statutory
consideration in equitable distribution, pursuant to
N.J.S.A. 2A:34-23.1(j). Ibid.

Like the trial judge here, we discern no basis to invoke
the equitable remedy of a constructive trust because the
facts do not support a finding defendant engaged in
untoward conduct of the sort in_Carr and Kay. That,
however, does not end the inquiry. [*570] ﬁﬁg[?]
Indeed, the duty of spouses to deal fairly with one
another is a general obligation not limited to instances
where an unjust enrichment is alleged. [***15] Fatiore
v, Fattore, 458 N.J. Super. 75, 88, 203 A.3d 151 (App.

Div. 2013}

There are cther public policy considerations at play here
because the parties had a signed MSA. M[ﬁ "An
agreement that resolves a matrimonial dispute is no less
a contract than an agreement to resolve a business
dispute.” Quinn v. Quinn, 225 N.J. 34, 45, 137 A.3d 423
{2016 (citing Sachau v. Sachau, 206 N.J. 1. 5, 17 A.3d
793 {2011)). Public policy favors the enforcement of
such agreements "as the parties intended." Id. 225 N..J.
at 47, 137 A.3d 423. However, the court must find the
parties knowingly and voluntarily entered into the
provisions of the agreement for it to be enforceable. {d.
225 N.J. at 39, 137 A.3d 423 "Family Part judges
possess a broad supervisory role in determining the
fairness of agreements between spouses.” Faffore, 458
N.J. Super. at 87, 203 A.3d 151.

With these principles in mind, we turn to the facts and
evidence presented to the trial judge. At the outset, we
note although the judge cited extensively from Directive
#18-20, including the fact that it "changefd the]
procedure [for an uncontested divorce,] such that only
the fiing party must complete and submit the

‘equitable  distribution

[clertification [**763] when requesting a dissolution
judgment without a personal appearance” he overlocked
the fact that plaintiff had filed such a certification in
support of judgment. The certification contained
sufficient information for the judge to evaluate whether
plaintiff had entered the MSA  voluntarily.
Although [***16] there was no evidentiary objection
asserted to the court's ability o consider the
certification, if there was, it would be admissible under
NJR.E. __804(b}(6) (the hearsay exception for
trustworthy statements by deceased declarants).

Even without the certification, the MSA expressed the
parties’ mutual intent and belief the MSA was fair and
equitable, and they wished to be bound by it. The record
is devoid of evidence to the contrary or any evidence
defendant considered the [*571] agreement to be
unfair. Defendant's reasons for wanting a Zoom divorce
proceeding were based on her understanding it would
be more cost effective than filing documents for a
divorce on the papers. Her decision was also borne
seemingly of a desire to give the associate representing
her some courtroom experience. In other words,
defendant did not plan on objecting to either the entry of
a judgment or the MSA.

Furthermore, defendant knew about the life insurance
policy, and nonetheless settled the case. And the MSA's
provisions were ofherwise
unremarkable and worked to defendant's advantage as
she no longer had an alimony obligation once plaintiff
died. Her assertion she would be without the home was
also unpersuasive [***17] because she agreed plaintiff
could buy out her interest. '

The overwhelming evidence showed a final judgment
would have been entered, but for the scheduling delay
of the divorce hearing. The equities, therefore, did not
support discarding the MSA and dismissing the matter.

For these reasons, we reverse and remand the matter
to the trial judge and direct him to grant the estate's
request to substitute as the real party in interest and
enter a judgment incorporating the MSA. In doing so, we
do not undermine the potential value of the solemnity of
an uncontested divorce proceeding when it is desired by
the parties, or Directive #18-20's requirements for a
divorce on the papers. Our ruling is based on the
discrete circumstances of this fact pattern.

V.

At oral argument and in its supplemental brief, the
estate argued we must apply the newly passed statutes



Page 8 of 9

477 N.J. Super. 556, *571; 308 A.3d 754, **763; 2024 N.J. Super. LEXIS 3, ™17

retroactively. Defendant's submissions assert the new
law took effect on the day the Governor signed it and is
prospective and therefore inapplicable here. We
examine the text of the new statutes.

The Legislature created N.JLS.A 3B:5-3(d), which
states:

[*5721 "Surviving spouse, partner in a civil union,
or domestic partner" shall not include: an individual
who has [***18] filed a complaint not dismissed
pursuant to [Rule] 4:6-2 . . . or against whom a
complaint not dismissed pursuant to [Rulef 4:6-2 . .
. has been filed for. divorce, dissolution of civil
union, termination of domestic parinership, or
divorce from bed and board.

[{(Emphasis added).}

The Legislature amended N.J.S.A. 3B:8-1 governing the
spousal elective share to read as follows:

If a married person, partner in a civil union, or
person in a domestic partnership dies domiciled in
this State, the surviving spouse, partner in a civil
union, or domestic partner has a right of [**764]
election to take an elective share of one-third of the
augmented estate under the limitations and
conditions hereinafter stated, unless either the
decedent or the surviving spouse, partner in a civil
union, or domestic pariner had filed a complaint not
dismissed pursuant to [Rule] 4:6-2 . . . for divorce,
dissolution of civil union, termination of domestic
partnership or divorce from bed and board.
[{(Emphasis added).]

And the Legisiature amended the equitable distribution
statute to read as follows:

f a complaint not dismissed pursuant to [Rule] 4:6-
2 ... has been filed for [divorce, dissolution of civil
union, or divorce from bed and board] and either
party to the litigation dies prior [**19] to the entry
of the final judgment, . . . the court's authority o
effectuate an equitable distribution of the property
shall not abate.

IN.J.S. A, 2A:34-23(h}{2?} (emphasis added).]
As we noted, the Legisiature made the new laws
effective immediately. The legisiative statement
accomparying the new law, in part, states:

This bill provides that if a complaint has been filed
for divorce, dissolution of a civil union, or divorce
from bed and board, and either party to the litigation

dies prior to the entry of the final judgment, the
court has authority to effectuate an equitable
distribution of the property. in addition, the bill
expands the laws of intestate succession and
elective share to include partners in a civil union
and also provides that a surviving spouse, partner
in a civil union, or domestic parther who has filed a
complaint or against a complaint has been filed for
divorce, dissolution of civil union, fermination of
domestic partnership, or divorce from bed and
board, would not receive an intestate share of
the [***20] decedent's estate and has no right of
election to take an elective share of the estate. This
bill is intended to eliminate what has been known
as the "black hole" that exists when a surviving
spouse is excluded from receiving his/her share of
equitable distribution when a spouse dies prior to a
final judgment of divorce being issued and the
surviving spouse is therefore left without a remedy.

[*573] [Sponsors’ Statement to A. 2351 (February
7, 2022).]

L!V?E?] As a general proposition "the law favors
prospective, rather than retroactive, application of new
legislation unless a recognized exception applies.”
Ardan v. Bd. of Rev., 444 N.J. Super. 576, 587, 134
A.3d 1018 (App. Div. 2016). "Courts must apply a two-
part test to determine whether a statute should be
applied retroactively: (1) whether the Legislature
intended to give the statute retroactive application; and
[if so] {2} whether retroactive application 'will result in
either an unconstitutional interference with vested rights
or a manifest injustice.™ Id. 444 N.J. Super. at 587, 134
A.3d 1018 (quoting James v. N.J. Mifrs. Ins. Co.. 216
N.J. 552 563, 83 A.3d 70 (2014)). The presumption
against retroactivity "can be overcome by an indication
of contrary legislative intent, either expressed in the
language of the statute itself, or implied in its purpose.”
State v. Bey, 112 N.J. 45, 103, 548 A.2d 846 (1988). if
we determine that retroactive legislative intent exists, we
must [***21] "apply the statute in effect at the time of
jour] decision . . . o effectuate the current policy
declared by the legislative body."” Ibid. (quoting Kruvani
v. Mayor & Council of Twp. of Cedar Grove, 82 N.J.
435, 440, 414 A.2d 9 (1980,

_H_Ng{?} The exceptions to the general rule of
prospective application are where: (1) when the
Legislature intended retroactive application of the
statute either expressly, [**765] as "stated in the
language of the statute or in the pettinent legislative
history," or implicitly, required retroactive application to
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"make the statute workable or to give it the most
sensible interpretation”; (2) when the statute is
“ameliorative or curative”; or (3) when the "expectations
of the parties may warrant retroactive application . . . ."
Gibbons v. Gibbons, 86 N.J. 515, 522-23, 432 A.2d 80
£1981). "Under the second exception to the general rule,
the term 'ameliorative’ refers only to criminal laws that
effect a reduction in a criminal penalty.” Sireet v.
Universal Mar.. 300 N.J. Super. 578, 582, 683 A 2d 535
{App. Div. 1997} (quoting Kendall v. Snedeker, 218 N.J.
Super. 283, 286, 530 A.2d 334 {(App. Div. 1987)).

[Ff574] There is also pipeline retroactivity whereby a
new rule of law applies retroactively to a cettain type of
case. _I-_l_@[?} “In the civil context, pipeline retroactivity
of a new rule of law contemplates that three classes of
litigants will be beneficiaries: those in all future cases,
those in matters that are still pending, and the particular
successful litigant in the decided [V*22] case.” N.H. v.
H.H. 418 N.J. Super. 262, 285, 13 A.3d 399 {App. Div.

2011).

MQE?} The degree of retroactivity "depends largely
on the court's view of what is just and consonant with
public policy in the particular situation presented.”
Primmer v. Harrison, 472 N.J. Super. 173, 189, 275
A.3d 918 {App. Div. 2022) (quoting Belftran v. Delima,
379 N.J. Super. 169 174, 877 A.2d 307 (App. Div.
2005)). Relevant considerations include "(1) ‘justifiable
reliance by the parties and the community as a whole on
prior decisions,’ (2) whether the purpose of the new rule
will be advanced by retroactive application, and (3) any
adverse effect retrospectivity may have on the
administration of justice.” lbid.

Pursuant to these principles and our reading of the plain
language of the new laws and the legisiative statement,
we conclude the new statutory provisions should apply
retroactively to pending cases that were not dismissed
prior to the effective date of the new statutes. The
revised statutes and the statement ostensibly create
pipeline retroactivity because the new law applies to
pending complaints, which have not been dismissed
under Rule 4:6-2(e} for failure to state a claim. As we
highlighted above, the revised statutes speak in the past
tense and apply to cases where a parly "had” filed a
compiaint or where a complaint "has been" or "had
been" filed.

The revised statutes are clearly curative, which also
supports their retroactive [***23] application to cases in
the pipeline. The legislative statement expressly says
the new laws were designed to close the Carr black

hole. Applying the new laws to cases in the pipeline
advances the purpose of the law and does not frustrate
the administration, but instead provide trial couris
grappling with this issue a means fo resolve cases in
accordance with the law.

[*575] VI

Finally, we decline to assign the matter to a different
judge. The trial judge made no credibility findings and,
although we have concluded he misapprehended the
court's equitable powers, his opinion reflects a
conscientious effort to apply the law to the facts
presented. In short, we are unconvinced the judge was
so committed to his findings fo warrant his
disqualification on remand. Div. of Youilh & Fam. Servs,
v. AW, 103 N.J 591 617-18 512 A.2d 438 (1986).

Reversed and remanded. We do not retain jurisdiction.

End of Doeurment



% Positive

As of March 5, 2026 2:47 PM Z

Uherek v. Sathe

Superior Court of New Jersey, Appellate Division
February 28, 2007, Submitted ; March 15, 2007, Decided
DOCKET NO. A-6293-0572

Reporter

391 N.J. Super. 164 *; 917 A.2d 306 **; 2007 N.J. Super. LEXIS 70 ***

CRAIG A. UHEREK, PLAINTIFF-APPELLANT, v.
SHABANA SATHE F/K/A SHOBHANA UHEREK,
DEFENDANT-RESPONDENT.

Subsequent History: [***1] Approved for Publication
March 15, 2007.

Certification denied by Uherek v, Uherek, 2007 N.J,
LEXIS 786 (N.J., June 13, 2007)

Core Terms

interview, cusiody dispuie, in camera, custody

Case Summary

Procedural Posture

Nearly four years after the marriage of plaintiff former
husband and defendant former wife was dissolved, the
husband requested a transcript of the frial court's in
camera interview of the parties’ child, arguing that R,
5:8-6 compelled the trial court to provide the transcript.
The Superior Court of New Jersey, Chancery Division,
Family Part, Middiesex County, disagreed and denied
the request. The husband appealed.

Overview

in claiming an unfeltered right to the transcript, the
husband relied on language in R._5:8-6 which siated
that transcripts of a irial court's in camera interview of a
child had to be provided to counsel and the parties upon
request and payment for the cost. The appellate court
held that, as the full context of K. 5:8-6 revealed, a
parent's right to a transcript of a child's interview
presupposed and was wholly dependent upon there
being a pending custody dispute. R, 5:8-6 did not
authorize the turmning over of such sensitive material to a
parent merely upon request. The divulging of

information ascertained from the in camera interview,
when relied upon by the trial judge in rendering a
decision, was required by due process principles. The
litigant's right to know, however, had to be tempered by
the sensitivity with which the child's privacy had to be
treated.

Outcome
The ruling was affirmed.

LexisNexis® Headnotes

Governments > Courts > Rule Application &
interpretation

HN1 Courts, Rule Application & Interpretation

It is appropriate in seeking an understanding of a word,
phrase or clause, to consider its neighboring words,
phrases and clauses -- a helpful guide not only in the
inferpretation of contracts and statutes, but also in
securing an accurate understanding of the
Massachusetis court rules.

Family Law > Child Custedy > Child Custody
Procedures

Governments > Courts > Court Records
HNZ Child Custody, Child Custody Procedures

See H._5.8-6.

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > Scope of
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Protection

Family Law > Child Custody > Child Custody
Procedures

Governments > Courts > Court Records
HANZ2 Procedural Due Process, Scope of Protection

As the full context of £.5:8-6 reveals, a parent's right to
a transcript of a child's interview presupposes and is
wholly dependent upon there being a pending custody
dispute, and does not authorize the turning over of such
sensitive material merely upon request. Historicaily, the
judge's obligation to conduct such an interview, when
the cohild is of appropriate age, is triggered by the
presence of an active custody dispute. The divulging of
information ascertained from the in camera intetview,
when relied upon by the judge in rendering a decision, is
required by due process principles. The litigant's right to
know, however, must be tempered by the sensitivity with
which the child's privacy must be treated.

Counsel: Michael H. Nieschmidt, attorney for appellant.

Shobhana Uherek, respondent pro se.

Judges: Before Judges WEFING, C.5. FISHER and
YANNOTTI. The opinion of the court was delivered by
FISHER, J.A.D.

Opinion by: FISHER

Opinion

[*166] [**3071 The opinion of the court was delivered
by

FISHER, JAD.

The marriage of plaintiff Craig A. Uherek and defendant
Shobhana Uherek was disscived in this action on May
28, 2002, Nearly four years later, on April 28, 2008,
plaintiff requested a transcript of the trial judge's April 2,
2002 in camera interview of the parties’ child, arguing
that £. 5:8-6 compelled the honoring of his request. The
trial judge disagreed and we affirm, concluding that R.
5:8-6 does not require the turnover in the absence of a
pending custody dispute.

In claiming an unfeftered right to relief, plaintiff has
mistakenly seized upon that part of the rule which states
that transcripts of a court's in camera interview of a child

"shall be provided to [***2] counsel and the parties
upon request and payment for the cost” [ _5:6-6
{emphasis added). The meaning of this phrase,
however, cannot be truly appreciated without resort to
the rule's entire text and its historicai underpinnings.

R. 586 is a lengthy rule, consisting of eleven
sentences and 258 words. Because of its many
connecting parts, there is a danger in assuming the
meaning of any single phrase without a consideration of
the whole. That is, ANT it is appropriate in seeking an
understanding of a word, phrase or clause, such as the
eighth sentence of 5. _§:8-6, upon which plaintiff solely
relies, to consider its neighboring words, phrases and
clauses--a helpful guide not only in the interpretation of
contracts, see, e.g., Isetls v. Bor, of Roseland, 364 N.J.
Super. 247, 257 B35 A.2d 330 (App.Div.2003} and
statutes, see, e.g., Germann v. Mairiss, 55 N.J, 193
220, 260 A.2d 825 (18703, but also in securing an
accurate understanding of our cowrt rules, see, e.g.,
Mercury Capital Corp, v. Freshold Office Park, Lid., 363
N Super. 235, 240, 832 AZd 368

(Ch.Div.2003). [**3]

[*167] We initially observe, in approaching £, 5:8-6 on
the whole, that its title is: "Trial of Custody Issue."
Consistent with what this fitle signals, the rule
repeatedly recognizes that the rights and obligations it
imposes are dependent upon the presence of a custody
dispute:

**308]1 HN2 Where the court finds that the custody
of children is a genuine and substantial issue, the
court shall set a hearing date no later than six
months after the last responsive pleading. The
court may, in order to protect the best interests of
the children, conduct the cusfody hearing in a
family action prior to a final hearing of the entire
family action. As part of the custody hearing, the
court may on its own motion or at the request of a
littgant conduct an in camera interview with the
child(ren). In the absence of good cause, the
decision to conduct an interview shall be made
before trial. if the court elects not to conduct an
interview, it shali place its reasons on the record. If
the court elects to conduct an interview, # shall
afford counsel the opportunity to submit questions
for the court's use during the interview and shall
place on the record its [***4] reasons for not asking
any question thus submitted. A stenographic or
recorded record shall be made of each interview in
its entirety. Transcripts thereof shall be provided to
counsel and the parties upon request and payment
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for the cost. However, neither parent shall discuss
nor reveal the contents of the interview with the
children or third parties without permission of the
court. Counsel shall have the right to provide the
transcript or its contents to any expert retained on
the issue of custody. Any judgment or order
pursuant to this hearing shall be treated as a final
judgment or order for custody.

{R. 5:8-6 (emphasis added).]

HHK3 As the full context of the rule reveals, a parenl's
right to a transcript of a child's interview presupposes
and is wholly dependent upon there being a pending
custody dispute, ' and does not authorize the turning
over of such sensitive material merely upon request.

[***5] Historically, the judge's obligation to conduct such

an interview, when the child is of appropriate age, is
triggered by the presence of an active custody dispute.
The divulging of information [*168] ascertained from
the in camera interview, when refied upon by the judge
in rendering a decision, is required by due process
principles. Callen v. Gl 7 MN.J. 312 3719 87 A.2d 495
(1951} {*[Njo assertion of fact by the child should be
permitted by the judge to influence his decision unless
he makes the same known . . . [or] else due process is
not had.”). The litigant's right to know, however, must be
tempered by the sensitivity with which the child's privacy
must be treated. Lavene v. Lavene, 148 N.J. Super.
267, 272, 372 A.2¢ 6529 {App.Div.} (observing that "[a]
private interview out of the presence of the contesting
parents and their attorneys . . . assure[s] the child's
freedom of expression"), certif. denied, 75 N.J. 28, 379
A.2d 259 (1977}

As can be seen, we have traditionally acknowledged--as
a means of insuring the litigants' due process rights and
as a means of obtaining relevant evidence--a litigant's
right to know of the child's [***6} in camera statements
to the judge, "at least in general terms," ibid., when

! Information obtained from such an interview is relevant in
custody disputes because the Legislature has determined that
the court should consider “the preference of the child when of
sufficient age and capacity to reason so as to form an
intefligent decision.” N.J. S A. 8.2-4(c}. See also Mackowski v.
Mackowski, 317 N.J Super. 8 12 721 AZd 12
{App.Div, 1988} We have also held that the "child preference"”
factor is applicable to disputes regarding visitation and
parenting time. See Wagner v. Wagner, 165 N.J_ Super, 553
556-57, 398 A.2d 818 (App Div. 1879}, cetiif. denied, 85 N.J.
93, 425 A.2d 260 (1980).

there is pending a custody dispute as to which such
information has relevance. These concepts [**309] are
now embodied in R.__5:8-6 Viewed in light of these
historical underpinnings, and guided further by the clear
import of B 5:8-8, it remains frue that a litigant's attempt
to learn what a child has expressed to the judge would,
if honored, do little but invade the child's private
communications and ought not be permitted absent a
pending custody dispute.

The interview occurs in camera because the child is
entitled to a degree of privacy which preserves, so far
as possible, the child's "freedom of expression." Lavene
supra, 148 N.J. Super. at 272, 372 A.2d 629. To render
such private statements more readily available than
required by the demands of due process and R. 5:8-6,
would tend to jeopardize the court's ability to gain a full
and frank exposition of a child's preferences and views.
Simple common sense suggests that children, who are
put in the predicament of being asked their
preferences [**7] in a custody battle, will more openly
express their views outside the presence of their
parents or their aftorneys. In the interests of both
gaining the best evidence [*169} available and
protecting the child's right to privacy in such matters, the
child should be free to speak openily. This is less likely
to oceur if the child's verbatim comments are readily
available. Of course, we recognize that B. 5:8-6 permits
the release of such information when there is a pending
custody proceeding. But, absent that circumstance,
there is no existing basis for such a turnover, even o a
parent, of the child's privaie communications and we
find no reason to create such a right here.

in seeking relief from the trial judge, plaintiff asserted
that defendant has repeatedly frustrated his efforts to
regain a full relationship with their child, who is now
sixteen years old. That may or may not be so; we have
no ability, on this record, to judge the validity of those
claims. But our holding does not require that we
determine whether there is merit to any of plaintiff's
accusations against his ex-wife. Our holding is far more
limited in scope.

Here, the child interview [***8] in question occurred four
years prior to plaintiffs request and in connection with
the pending matrimonial matter, which included a
custody dispute. The pending custody and parenting
fime issues were resolved, at least for the time being,
approximately two months after the in camera inferview
in question, when the trial judge entered the final
judgment of divorce on May 28, 2002. We are alse
mindfui of the fact that the parties have returned to court
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an other child-related issues since that time, but all
those disputes were resolved at the time plaintiff
requested the transcript.

In short, although, as plaintiff argues, K. 5:8-6 does
indeed state that a transcript of the interview "shall be
provided to counsel and the parties upon request and
payment for the cost” that phrase presupposes a
pending custody dispute. And, since there was then no
pending custody dispute, the judge correctly rejected
plaintiff's informal request for the transcript and his
subsequent motion for reconsideration.

Affirmed.

End of Dacument
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Case Summary

Overview

HOLDINGS: [1]-A child custody case was remanded for
the trial judge to refer the matter to mediation as
required under R. 5:8-1 because the court's extensive
examination of the record developed before the Family
Part over three separate hearings did not reveal any
instance in which the frial judge appiied, considered, or
even mentioned any of the relevant statutory and
regulatory standards to determine whether a change in

1The court elects to use initials for the parties to protect the
identities of the minor children.

residential custody was in the best interest of the child;
[2}-The court noted that the Family Part's unexplained
departure from the established policies governing
change of custody applications ieft it with no other
alternative but to remand the matter for the court to
consider and apply the required procadural guidelines.

Qutcome
Order reversed.

L.exisNexis® Headnotes

Family Law > ... > Custody
Awards > Standards > Best Interests of Child

Family Law > Child Custody > Custody
Modification > Changed Circumstances

HNT Standards, Best Interests of Child

The best interests of the child is the fundamental legal
principle that will guide an appellate court's review of a
case. That over-arching consideration, best interests of
the child, is defined by the New Jersey Supreme Court
nearly fifty-nine years ago as a paramount judicial
responsibility fo consider and safeguard the safety,
happiness, physical, mental and moral welfare of the
child. The New Jersey Legislature has also adopted the
hest interests of the child standard as a matter of public
policy. N..S.A § 9:2-4. Determining what custodial
arrangement is in the best interest of a child requires the
Family Part judge to apply the statutory factors outlined
in NJSA § 6:2-4, as complimented by the relevant
court rules governing an award or change of cusfody,
and reach a conclusion that is supporied by the material
factual record. Absent exigent circumstances, changes
in custody should not be ordered without a full plenary
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hearing.

Civil Procedure > Appeals > Standards of
Review > Abuse of Discretion

Family Law > Child Custody > Child Custody
Procedures

Civil Procedure > ... > Standards of
Review > Substantial Evidence > Sufficiency of
Evidence

HNZ Standards of Review, Abuse of Discretion

The New Jersey Supreme Court has noted that, as a
general proposition, the Superior Court of New Jersey,
Appellate Division should accord great deference to
discretionary decisions made by Family Part judges,
provided they are supported by adequate, substantial,
and credible evidence in the record. A proper exercise
of judicial discretionary authority connotes conscientious
judgment, not arbitrary action; it takes into account the
law and the particular circumstances of the case before
the court.

Family Law > Child Custody > Child Custody
Procedures

Family Law > Alternative Dispute
Resolution > Mediation

HK3 Child Custody, Child Custody Procedures

With respect to mediation, . 5:8-1 makes clear that in
family actions in which the court finds that either the
custody of children or parenting time issues, or both, are
a genuine and substantial issue, the court shall refer the
case to mediation in accordance with the provisions of
B. 1:.40-5. In order to provide a reascnable and
meaningful opportunity for mediation to succeed, the
trial court should confer with counsel and thereafter
enter a case management order: (1) identifying the
issues the mediator should address to resolve the
parties' custodial dispute; and (2) setting an initial two-
month deadline to report back as required under R. 5:5-
1, with the proviso that this time pertod can be exiended
on good cause shown. Although the parties are not
required to present expert opinion testimony during the
mediation process, they are free to agree otherwise, In
short, the court must give the parties and the mediator

all rights conferred under £. 5:8-1.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Family Law > Child Custody > Child Custody
Procedures

Family Law > Aliernative Dispute
Resclution > Mediation

HN4 Jury Trials, Province of Court & Jury

The case management order must also include a clear
and definitive date for ending the mediation process.
The trial judge is ultimately responsible for the progress
of any litigation. The judge thus remains in control of the
case al all times, and must guard against either party
abusing the mediation process by treatling it as tactic to
delay, frustrate, or otherwise undermine the custodial or
parenting time rights of the adverse party. When the
mediation process fails to reach a timely acceptable
outcome, the court needs to quickly and decisively
reassert its authority over the case.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Family Law > ... > Custody
Awards > Standards > Best Interests of Child

Family Law > Child Custody > Child Custody
Procedures

HNE Jury Trials, Province of Court & Jury

See R. 5.8-6.

Civil Procedure > Judicial
Officers > Judges > Discretionary Powers

Family Law > ... > Custody
Awards > Standards > Best Interests of Child

Family Law > Child Custody > Child Custody
Procedures

HNE Judges, Discretionary Powers
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By replacing the word shall in the pre-2002 version of K.
5:8-6 with the word may, the New .Jersey Supreme
Court makes clear that the decision whether to interview
a child in a contested custody case is left to the sound
discretion of the trial judge, which, as in all matters
affecting children, must be guided by the best interest of
the child. The Rule also provides that in the absence of
good cause, the trial judge should decide whether to
interview the child before the start of the trial. Although
R. 5:8-6 uses the word trial, the Superior Court of New
Jersey, Appellate Division discerns no rational basis for
not applying the Rule to an evidentiary hearing in cases,
where the parties are contesting the custody of their
child in a non-matrimontial dissolution setting.

Family Law > ... > Custody
Awards > Standards > Best Interests of Child

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HN7 Standards, Best Interesis of Child

R. 5:8-6 contains egually clear, non-discretionary
mandates: If the court elects not to conduct an interview
of the chiid, it shall place its reasons on the record. If the
court elects to conduct an interview, it shall afford
counsel the opportunity to submit questions for the
court's use during the interview and shall place on the
record its reasons for not asking any question thus
submitted. Without belaboring the point, the record
developed before the trial court shows no effort by the
trial judge to comply with those requirements.

Civil Procedure > Judicial
Officers > Judges > Discretionary Powers

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HN8 Judges, Discretionary Powers

In making a determination as to an award of custody, or
in this case a change in custody, a judge is charged with

considering the factors set forth in NJSA § 6:2-4
including an assessment of the preference of the child
when of sufficient age and capacity to reason so as to
form an intelligent decision. The proper assessment of a
child's ability to participate in the decision-making
process, a right protected by statute, cannot be
performed by a simple reading of an affidavit or letter
from the child. We do not countenance such decision-
making where there are contested issues requiring a
plenary hearing, and the appellate court cannot accept
the denial of a hearing premised on a notion or hope
that such denial is protecting the child. The child has a
right to be heard and voice an opinion fo the finder of
fact and uitimate decision-maker. The court need not be
bound by the child's view but that cannot be a basis for
denying the child the right to express a view if he or she
chooses fo do so.

Family Law > ... > Custody
Awards > Standards > Best interests of Child

Family Law > ... > Custody
Awards > Standards > Preference of Child

Family Law > Child Custody > Child Custody
Procedures

HKNG Standards, Best Interests of Child

The Superior Court of New Jersey, Appellate Division
recognizes that some judges prefer not to be involved in
a process which can be uncomfortable for both the
judge and the child. That, however, provides no
justification for abrogating the responsibitity to perform a
function mandated by our rules of court and necessary
to fulfill a statutory duty. The concern that judges are ill-
equipped to conduct such interviews speaks to the need
for enhanced judicial training. A carefully conceived and
conducted interview can produce facts, including,
among other things, information about interests,
activities with parents, living arrangements and friends,
that may be dispositive and at no time require that the
child be confronted with the ultimate guestion requiring
that an election between parents be made. No child
should be asked to select between two opposing
parents, and R, 5:8-6 does not speak in such stark
terms.

Family Law > ... > Custody
Awards > Standards > Best |nterests of Child
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Family Law > Child Custody > Child Custody
Procedures

Hi10 Standards, Best Interests of Child

See N.JLSA §9:2-4,

Family Law > ... > Custody
Awards > Standards > Best Interests of Chiid

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HN11 Standards, Best Interests of Child

See NLJS.A. 8:2-4(c}.

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HA12 Child Custody, Child Custody Procedures

The New Jersey Supreme Court has made clear that in
all custody determinations, the preference of the
children of sufficient age and capacity must be accorded
due weight. If the judge elects to interview the child, K.
5:8-6 mandates the court fo; (1) conduct an interview
with the child in camera; (2) afford counsel the
opporiunity to submit questions for the court's use
during the interview; {2) place on the record its reasons
for not asking any question thus submitted; (3) create
and preserve a stenographic or recorded audio record
of each interview in its entirety; and (4) provide
transcripts of the interviews to counsel and the parties
upon request and payment for the cost. The interview
ocours in camera because the child is entitled to a
degree of privacy which preserves, so far as possible,
the child's freedom of expression. The mandate in Rule
5:8-6 to provide franscripts of the court's interview with a
child to counsel and the parties applies only fo an
actively pending contested custody ¢ase. In the interest
of clarity, absent that circumstance, there is no legal
basis for the tumover of {the child's private
communications with the court, not even to a parent.
%

Family Law > ... > Custody
Awards > Standards > Best Interests of Child

Family {.aw > .., > Custody
Awards > Standards > Preference of Child

Family Law > Chiid Custody > Child Custody
Procedures

HA13 Standards, Best interests of Child

The court should also ensure and make clear that
neither parent is permitted to discuss nor reveal the
contents of the interview with the children or third parties
without permission of the court. The Superior Court of
New Jersey, Appellate Division recommends the court
enter a case management order to memorialize that
particularly important aspect of the interview process.
That order must make clear that any violation of that
confidentiality provision may expose the responsible
individual fo sanctions pursuant to either a motion to
enforce litigant's rights brought by a party under R_7:10-
3, or Summary Contempt Proceedings initiated by an
Order to Show Cause under 5. 1:10-2.

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HN14 Child Custody, Child Custody Procedures

N.J.S.A. § 9:2-4(c) does not require the judge to ask a
child to select between two opposing parents. The
statute only requires the judge to consider the child's
preference, when he or she is of sufficient age and
capacity to reason so as to form an intelligent decision.
In going about that exquisitely delicate task, the
Superior Court of New Jersey, Appellate Division
strongly suggest trial judges to keep In mind the
observations in Mackowski: Too often, judges deciding
issues in the Family Part must rely solely on the voices
of the aftorneys who prepare the competing affidavils
and certifications on the pretense that the litigant is
speaking. The judge's interview insures that where
custody is a genuine and substantial issue, the judge
will not be insulated from seeing and hearing the subject
of the dispute. The voice seen and heard will not be that
of the lawvyer or litigant but that of the child who is the
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subject of the dispute. The value of a properly
conducted interview enabling the judge fo see and hear
the child first-hand outweighs the possibility of harm that
may befall a child by being subjected to the interview
process. On balance, it is not the interview that is
ultimately harmful, but the custody dispute between the
parties that potentially wreaks havoc with the child.

Family Law > Child Custody > Child Custody
Procedures

Family Law > ... > Custody
Awards > Standards > Preference of Child

HN15 Child Custody, Child Custody Procedures

The New Jersey Supreme Court has recognized that
Family Part judges have developed a special expertise
in dealing with family and family-type matters. The
Superior Court of New Jersey, Appellate Division has
complete confidence that all of the judges assigned to
the Family Part, will strive to conduct the difficult task of
interviewing children in contested custody cases with
dignity, compassion, and great sensitivity to the
extraordinary circumstances that have brought that child
before the court.

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Governments > Courts > Authority to Adjudicate

Evidence > Types of
Evidence > Testimony > General Overview

HN18 Jury Trials, Province of Court & Jury

Trial judges are given wide discretion in exercising
control over their courtrooms. However, the trial judge
has the ultimate responsibility of conducting adjudicative
proceedings in a manner that complies with required
formality in the taking of evidence and the rendering of
findings. Factual findings must be supported by
evidence admitted during the hearing, which shall be
held on the record, All documentary exhibits considered
by the court must be clearly identified for appellate
review. FR. 7:2-3. Testimonial evidence must be
presented through witnesses who are under oath,
N.JRE 603 and subject to cross-examination.
N.JR.E 611, Faclual findings must be supported by

evidence admitted during the hearing, which shall be
held on the record. All documentary exhibits considered
by the court must be clearly identified for appeliate
review., R__1:2-3. Testimonial evidence must be
presented through witnesses who are under oath,
MJRE 603 and subject to cross-examination.
MJIRE 611

Counsel: The Abraham Law Firm, LLC, attorneys for

appellant (Markis M. Abraham, on the brief).

D'Alessandro & Cieckiewicz, P.C., attorneys for
respondent (Lori Cieckiewicz and Jaclyn Nayar, on the
brief).

Judges: Before Judges FUENTES, FASCIALE, and
HAAS, The opinion of the court was delivered by
FUENTES, P.JAD.

Opinion by: FUENTES

Opinion

[*432] ["™1104]
delivered by

The opinion of the cowrt was

[*433] FUENTES, P.J.AD.

Defendant R.C. appeals from the order of the Chancery
Division, Family Part denying his motion seeking
reconsideration of a prior order of the court which
reaffirmed and enforced a parenting time schedule that
was part of a Consent Order entered by the parlies ten
years earlier. Defendant argues the motion judge erred
in failing to compel the parties to submit o mediation or
alternatively conduct a plenary hearing to address and
resolve the disputed material factual issues raised by
the parties. Most importantly, defendant argues the
judge failed to interview the fourleen-year-old child at
the center of this dispute, as mandated by Rule 5:6-6,
and failed to "specifically place [***2] on the record the
factors which justify any custody arrangement not
agreed to by both parents." N.JLS.A_8:2-4(f).

After reviewing the record developed before the Family
Part, we agree with defendant's arguments and remand
this matter for the trial judge to refer this maiter to
mediation as required under Fule 5:8-1. If mediation
fails to resclve the custody and parenting fime issues
raised by the parties, the judge shall then conduct a
plenary hearing fo resolve the factual disputes
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contained in the parties' account of events, and
thereafter place on the record his factual findings and
conciusions of law as required by N.J.S.A 9.2-4/) and
Rufe 1:7-4{a). As part of this hearing, the judge must
comply with the requirements of Rulfe 5:8-6 by either
interviewing the parties’ now sixteen-year-old son
concerning the custody and parenting time issues raised
by his parents, or otherwise place on the record the
reasons for his decision not to interview this child. In
reaching this decision, the judge must consider the
factors outlined in NJSA. %2-4(c}, including "the
preference of the child,” given his age and capacity fo
reason.

We discern the following facts from the record

developed before the Family Part.
|

The parties had a dating [***3] relationship from 1996
to 2000. Their son "Jeremy" (a fictitious name to protect
his privacy) was born in [*434] December 1898.
Represented by separate counsel, the parties agreed to
mediate the legal issues concerning their son and
entered into a Consent Order for Joint Custody and
Parenting Time dated April 26, 2002. This Consent
Order comprehensively addressed and resolved all of
the issues generally associated with the rearing of the
parties' then three-year-old son, including agreeing that
the child would reside with plaintiff {mother), while giving
defendant (father) "reasonable and liberal parenting
time with the child." The Consent Order included a
detailed description of the terms goveming defendant's
parenting time with his son.

Neither party sought judicial intervention to modify the
terms of this Consent Order until defendant filed a
motion on November 7, 2012, "requesting changes in
the custody/parenting time terms of the [consent] order
to reflect the cumrent practice and agreement”
Defendant claimed plaintiff had voluntarily agreed to this
modification permitting Jeremy to reside with him
because her relationship with her then thirteen-year-old
son had deteriorated and become [***4] tfoo difficult to
handle, given the demands of time and effort associated
[**1105] with her then recent employment as a police
officer.

Defendant attached to the nofice of motion an
"information sheet” dated October 28, 2012, setting forth
the basis for his request that the court recognize and
approve what he claimed was a de facto, mutually
agreed upon voluntary modification of the custodial
arrangement established in the 2002 Consent Order.

The following account of events is based upon the
allegations defendant made in support of this motion.
Specifically, defendant claimed that since the Consent
Order "was issued almost ten years ago, the [pllaintiff
and | have on many occasions informally modified the
custody and parenting time terms of the Court Order to
better align with [Jeremy]'s needs and best interest.”
Although he recognized that his son had been
academically successful during the time he had resided
with his mother, defendant [*435] claimed the child had
alsoc  experienced ‘intermittent disciplinary and
behavioral issues .. . ."

These issues became more acute as the boy reached
his teenage vyears. Defendant attributes his son's
behavioral problems, at least in part, to plaintiff's
"parenting style," which [***5] defendant characterizes
as "illsuited and ineffective in addressing" Jeremy's
disciplinary problems. Defendant alleges he "regularly
got phone calls" from both plaintiff and Jeremy
"expressing frustration and anger, or complaints about
the other."

The relationship between Jeremy and his mother
continued to deteriorate during the hoy's pre-teen years.
Eventually plaintiff told defendant that "she thought it
would be better if [Jeremy] lived with [him] permanently.”
Defendant claimed that during the summer of 2012,
when Jeremy was thirteen years old, he and plaintiff
"reached [an] agreement that [he] would take primary
custody of [Jeremy], to begin 'officially’ when school
started in September [2012]." They agreed upon a
parenting time schedule that permitted Jeremy to meet
with his mother on Wednesdays "after school” and stay
with her overnight on "alternate weekends." Defendant
represented to the court that this arrangement "has
been in effect al least since September [2012]."

With respect to child support, defendant claimed plaintiff
agreed to file 2 motion to modify the Consent Order "to
reflect this understanding in December 2012 when she
graduated from police academy fraining. In [***6] the
meantime, [pjlaintiff agreed that she would reimburse
me in the amount of the chitd support payments | made
pending the modification.” According to defendant, he
decided to file the motion seeking judicial recognition of
this oral agreement because plaintiff told him "she did
not have time [to do it herself] because she was too
busy due to her police academy obligations."2

2 Defendant's reply certification included an alieged verbatim
account of a series of electronic text messages exchanged by
the parties from October 18, 2012 to October 23, 2012, in
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[*436] Plaintiff submitted her own certification dispuling
all of the material allegations defendant made in support
of his mofion. As a starting point, plaintiff emphasized
defendant "has a law degree from Harvard and a MBA
[Master's Degree in Business Administration] from the
University of Pennsylvania.” She described defendant’s
conduct during their initial attempts in 2002 at resolving
the custody and parenting time issues as
cordrontational [***7] and less than completely candid
and [*1106} forthright on defendant's part. She was
nevertheless thankful that they were able to reach an
agreement that lasted for eleven years "except for very
brief periods of time."

Plaintiff cited the summer of 2012 when she began her
academy training to become a police officer as an
example of one of the "brief" departures from the
custodial arrangement reflected in the 2002 Consent
Order. Because the time demands imposed on her by
this training coincided with defendant being
unemployed, plaintiff "thought it would be a fine
opportunity for ‘father and son' to spend more time
together." She insisted, however, that this was a
temporary custodial arrangement intended to end when
she graduated from the police academy on December
14, 2012. Because the exigency that necessitated this
custodial arrangement had ended, plaintiff claimed it
was in her son's best interest to return to her home.

With respect to her son's welfare, plaintiff alleges
Jeremy "is exposed to violence at [defendant's] home
and that his needs are being neglected.” Her concern
over her son's safety emanates from defendant's wife.
Plaintiff characterizes defendant's relationship with his
wife [***8] as "quite violent." She claims three domestic
violence resiraining orders have been filed between
defendant and his wife, "believes" each has filed
municipal court charges against the other, and claims
"the police have been called to the [*437] home on
multiple occasions.” She thus fears that Jeremy is "often
put in the middie" of defendant's viclent and
dysfunctional relationship with his wife.

By way of proof, plaintiff presented fo the trial court {and
included in the appellate record) three emails allegedly
sent by Jeremy on the moming of April 11, 2012, The
first emalil, sent at 8:22 a.m., states: "MOM CALL THE
POLICE SEND THEM TO MY DADS [sic] HOUSE
[naming defendant's wife] HAS A KNIFE PLEASE CALL

which plaintiff acknowledges her intent to "drop" defendant's
child support obligation in recognition of Jeremy's new
custodial status. Unfortunately, these tex{ messages were not
authenticated by the trial court.

PLEASE CALL THE POLICE AND SENT THEM TO
[defendant's home address]i PLEASE PELASE [sic]
PLEASe [sicl." The second email, sent at 9:23 am,,
states: "CALL THE POLICE AND SENT IT TO MY
DADS [sic] HOUSE PLEASE PLEASDE [sic] PLEASE."
The third and final email, sent at 9:24 am., states:
"SEND THEM TO MY DADS [sic] HOUSE SEND THEM
TO MY DADS [sic] HOUSE."

Plaintiff claims she was shopping one block away from
defendant's residence when she received the first email,
and "rushed over." When she arrived [***8] at
defendant's apartment, she "had to knock on the door
really hard and had to yell out for him.” When she finally
gained access to the apartment, her son told her
that he locked himself in his room when he saw the
knife. As we were leaving, | saw [defendant] outside
the building with his daughter [identifies her by
name]. | asked him what happened. He simply said
that "[his wife] was having a hormonal moment and
left the house."

Plaintiff characterizes defendant's response to the
violence between him and his wife as "unacceptable.”
As a result, she "did not allow [Jeremy o go his father's
home] for the next 3 weeks." Plaintiff also claims that at
some unspecified time defendant and his wife were
involved "in a court batile for their [six-year] old
daughter." It is plaintiffs “understanding" that
defendant's wife "lost the case because of her violent
tendencies and her drug use." Plaintiff alleges
defendant and his wife "have since reconciled and live
together." Plaintiff concluded this aspect of her
certification by describing defendant's home as "an
unstable, violent place for our son. A custody transfer to
[defendant] would not be in [Jeremy's] best interest
whatsoever.”

[*438] [**1107] Despite [***10] making these highly
inflammatory allegations against defendant and his wife,
plaintiff conceded that she "modified" the custodial
arrangement at the start of Jeremy's freshman year of
high school for "approximately two months." She claims,
however, that the custodial arrangement defendant
described in his statement ended when defendant's wife
"started having problems with ocur son." Specifically,
plaintiff claims defendant's wife called her to complain
about having to drive Jeremy around because he
"wasn't her child or her responsibility." Instead of
immediately terminating the arrangement, plaintiff
claims she told defendant's wife "o discuss the matter
with [defendant]. After all, [Jeremy] was his
responsibility as well."
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Plaintiff describes her personal life as nonviolent and
happy. She has a stable relationship with "another
police officer.” She claims her "significant other' loves
[Jeremy] and [Jeremy] loves him." She does not have a
criminal record and "look[s] forward to a long career with
[the] [plolice [djepariment.” Finally, because she does
not have any other children, she can focus her attention
on Jeremy.

Defendant filed a reply certification noting that he had
not made any inflammatory allegations [***11] against
plaintiff in support of his motion, and then lamenting the
ad hominem attacks plaintiff had made against him and
his wife. Defendant addressed and refuted the many
instances of impropriety alleged by plaintiff. He also
emphasized that plaintiff had not objected to his regular
overnight contacts with his son since 2010,

Despite defendant's alleged intent to remain above the
fray and take the moral high ground in this dispute, his
reply certification is replete with disparaging allegations
of plaintiffs confrontational parenting style, including
resorting to striking Jeremy ‘“repeatedly with a
broomstick” and threatening him "with a baseball bat."
We pause here io note the same seeming
contradictions in defendant's position we noted when we
reviewed plaintiffs certification. That is, despite these
highly disturbing accusations and concerns [*439]
about plaintiff's parenting style, defendant allowed his
young son to reside with his allegedly violent mother for
over {en years.

i

The First Hearing

Both sides were represented by counsel at the time
defendant's motion to modify the 2002 Consent Order
came before the Family Part on December 21, 2012.
Unfortunately, the attorneys' demeanor and [***12]
arguments echoed the vitriolic tone reflected in the
warring certifications submitted by their respective
clients. We are compelled fo note at this time the
informality with which the trial judge conducted this
motion hearing. Although the parties were technically
"sworn" by a Sheriffs Officer at the start, the
environment created by the informal, conversational
style of the proceeding was more akin to a mediation
session than an adjudicative hearing. This had the
unintended, yet unfortunate effect of ylelding more heat
than light, ultimately leaving unresolved the central
issues raised by the parties.

The judge interacted with the parties on the record in a
highly informal manner, asking guestions and receiving
material and conflicting factual assertions in response
from both the parties and their respective counsel.
Despite these conflicting matertal accounts involving key
events, the judge seemed at times to accept or reiect
these proffers and representations without having the
benefit of a factual record developed through a
traditional evidentiary hearing.

[**1108] Through this freewheeling colloquy, plaintiff
conceded that Jeremy had been residing with defendant
since she entered the police [***13] academy at the
start of the summer of 2012. In fact, when the judge
asked plaintiff whether "as a practical matter,” Jeremy
resided with his father “right now," plaintiff answered:
"Right now he's staying there, yes."

However, defendant asserted (without being subjected
to cross-examination) that by mutual agreement with
plaintiff, Jeremy had [*440] been residing with him
since he graduated eighth grade in 2010. The judge
addressed defendant directly to ensure he understood
his position:

THE COURT: Okay. So your position is since 2010

[Jeremy] has been -- when you say staying with you

what do you mean by that?

DEFENDANT: Yes, Your Honor. | mean Monday
through Friday with an understanding that he would
-- she -- he would be over with her on the
weekends. And -- and actually quite frequently
during those weekends because of the
confrontations that they would have he would
actually call me to have him - pick himup . ... So
actually he would end up spending more than that,

Defendant’s counsel asked the judge "to put the same
question to [plaintiff]" In response, the judge asked
plaintifi. "What do you have to say?" After some
equivocation, plaintiff denied defendant's account and
offered [***14] to produce her parents and other friends
as witnesses to support her position. In the midst of this
freewheeling exchange, the judge made the following
comment: '

THE COURT: We can -- and we can have [Jeremy]

come in here too, but | really don't want to do that.

DEFENDANT'S COUNSEL: Right.

THE COURT: All right. Let me make that ciear. But

don't — let's - let's hope it doesn't come to that now,

all right.?

3The judge specifically noted, however, that Jeremy was an
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Despite the parties' intransigence and conflicting
positions, the motion judge continued to press for some
form of mediated solution. Showing his frustration, the
judge addressed the parties directly and asked: "Why do
| have to make a decision for the two of you about
where your son should stay?" The record shows that
fourteen transcript pages of argument and colloquy
transpired thereafter. The judge never received a direct
answer to his poignant, yet seemingly rhetorical
question. At that point, the judge addressed the parties
once again with these final words:

All right. I'm going to say something -- now, I'm
going to say something. [Addressing plaintiff} Let's
slop talking about [***15] [defendant's wife] too, all
right, if you don't mind. | know you don’t mind.

[¥441] | - | think, look, I'm -- I'm trying to resolve it,
| want fo resolve it. It doesn't make sense for the
both of you to keep coming back here.

The both of you are working. The both of you are
intelligent people. Now, come on. Now, the court
order that was in effect which has not been
amended since 2002, correct?

All right. Then thal's what | am inclined to continue
in effect. Now, the question becomes what are we
going to do to effect liberal parenting time. And
when | say liberal | don't mean necessarily every
other weekend, and | don't [**1109] know if there's
some other way we can effectuate long weekends
or what. | don't know, and I'm not going to go
through here irying to work out a parenting
schedule, all right.

Now, you can either go to mediation, you can go
today if we can arrange it, or the two of you, or all
four of you can go into my conference room, sit
down, and come up with a parenting schedule
where [defendant] gets liberal parenting time.

We can do that . . . We can send the parties fo
mediation and see what develops. I'd like to think,
as | said, and I'm not saying this — and | don't
say [***16] this to everyone who appears in front of
me, you're two very intelligent people. Take a step
back for a moment and fry to work this out. Yes or
no? Are going to try to do something since we have
the parties here?

As an accommaodation to the attorneys' schedule, and in

"abviously . . . very smart" fourteen-year-old boy.

light of the pending holiday recess, the court scheduled
the matter to return for mediation on Thursday, January
10, 2013.

Il

The Second Hearing

When the parties returned on January 10, 2013, nothing
substantive had changed. The parties remained
barricaded behind their intransigent, materially-
conflicting positions. Plaintiffs counsel apprised the
judge that "because there has been no specific
parenting plan [defendant] has taken it upon himself to
keep the child and take the child sometimes more often
than not thereby basically ignoring Your Honor's court
order and thereby depriving my client of residential
custody.” Defense counsel responded by asserting that
the parties were

at an impasse in terms of residential custody.
There's this kind of amorphous libaeral parenting
time pian where the 14-year old who wants to stay
at his father's house, has demanded to stay at his
father's house, has been staying at his {"442]
father's house [**17] during the week and there
has been ongoing conflict between the child and his
mother. There's no violation of the courf's order.
What we have is a 14-year old who is as big as fhis
father] who goes fo school, who's successful in
school, who wants to stay with his father. We have
two parents. We have a mother who is demanding
that the child stay at the house during the week
when she's at work at -- at last report untii eight
o'clock at night and [defendant] has taken on the
responsibiiity of being the custodial parent.

The proceedings continued to be conducted from this
point on in the same informal manner that characterized
the December 21, 2012 hearing. The attorneys
continued to make conflicting factual representations fo
the judge without any competent evidence to support
them. Plaintiffs counsel pressed the judge to reaffirm
his prior ruling and order, and reaffirm plaintiff's role as
the residential custodial parent. As the following
passage indicates, however, in making this argument
plaintiff's counsel implicitly conceded defense counsel's
claim that the child was, as a matter of fact, residing on
a fulltime basis with his father:

PLAINTIFF'S COUNSEL: Your Honor's order
needs [***18] to be enforced. This 14-year-old
child is being a 14-year-old child. He's being
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rebellious, He doesn't like the discipline that my
client has at her home. At [defendant]'s home he
gets to sit in his room all day playing his computer
games.

THE COURT: All right.

[*1110] PLAINTIFF'S COUNSEL: And that's not
what happens at [plaintififs home. So | ask that
Your Honor finalize this case, end this case, not let
a 14-year-old dictate the terms of a court order,
remind [defendant] that there is an enforceable
court order in -- it's actually a criminal violation,
Judge, as Your Honor knows better than anyone
else, to deprive someone a courf-ordered custody
or parenting time for more than 24 hours. He's done
that time and again [apparently referring to
defendant).

This vitriclic exchange of unsupported accusations by
the attorneys continued throughout this hearing,
interrupted  intermittently only by the judge's
acknowledgment of any particular statement. At one
point, defense counsel stated:

DEFENSE COUNSEL: | think that the [clourt
shouid, A, determine what the real problem is here,
because if this 14-year old wanted to go stay at his
mother's that's where he would be. [Defendant] has
said it to me. If the child [***19] wants to get on the
bus after school and take the bus to his mother's
house he could do that.

[Tihat's true that he's been with [defendanf] for two
years. And determine -- and determine what this
child is saying, because | have a client who's tefling
me, this [*443] child, — and | say child, he's 14,
wants fo stay with me, is doing well with me, has
conflict with his mother. And you have a mother
saying the child should be with me because there's
an order from 2002 that says that he should be with
me. | think the [clourt needs to determine exactly
what -- which of those things s true.

THE COURT: Yeah, well how do | do that?
DEFENSE COUNSEL: Well, A -

PLAINTIFF'S COUNSEL: And -- and the way my --
THE COURT: Howdo | --

PLAINTIFF'S COUNSEL: Hold on.

THE COURT: No, wait a minute, wait a minute,
hold on. I'm directing the question to [defense
counsel].

DEFENSE COUNSEL: Okay.

THE COURT: How do i do that?

DEFENSE COUNSEL: A, take testimony from the
parties; B, interview the 14-year old, because he is
certainly mature enough to express to the [clourt -
PLAINTIFF'S COUNSEL; 1 would object to that,
Judge.

DEFENSE COUNSEL: Of course they —

THE COURT: Well - well, you see, now this is
where we -- this is where we [***20] go because !
fest -- taking testimony from the parties is not going
to give me the insight that | need because, as you
said, they are diamelrically opposed. Their
Iperspective] of what's going on, alf right, is of
course, tainted.

DEFENSE COUNSEL: . . . | think what the [clourt
needs is a third-party [perspective] on exactly
what's going on, because | think the fclourt is right,
when you're faced with two diametrically opposed
views | think that an interview with the child, or at
the very least appointing an evaluator, a
psychologist to look at the child, look at the parents,
and find out exactly what's going on. Because
otherwise there's not going to be a resolution,
because the parlies are not going to agree.
[{(Emphasis added).]

Plaintiff's counsel continued to press for enforcement of
the judge's supposed "final decision" requiring
residential custody to remain with plaintiff and relisting
the matter only for a determination of the parenting
[*4111] time arrangement. Plaintiffs counsel
concurred with the judge's decision that taking testimony
from the parties in a formal evidentiary hearing, subject
to cross-examination "is not going to resolve anything.”
with respect to the suggestion that the judge
interview [***21] Jeremy, plaintiff's counsel stated:

PLAINTIFF'S COUNSEL: | will go a step further
than thatf,] to bring a 14-year old in, a very smart,
perceptive, intelligent, understanding 14-year old
into Your Honor's chambers, into what is a very, no
offense to any of us, unpleasant [*444]
atmosphere and choose. Well, there's police
officers here, there are people being handcuffed
here. The child is going to know.

THE CQURT: I'm a very pleasant fellow -

-- especially when it comes to dealing with children,
| think.

PLAINTIFF'S COUNSEL: - the other party is on
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drugs or a -- a heavy drinker. Your Honor listened
to what needed to be said. Your Honor listened fo
all the allegations by both sides and made a
decision, a final decision. And now we need {0 -~
the only outstanding issue is [defendant]s
parenting.

THE COURT: [Y]ou know what we're going to have
to do maybe, maybe we're going to have to have
split custody. Maybe we're going fo have to have
50/50 split. tn fact, the more | hear about this
situation the more | think that that's probably what
has to happen. Split the custody 50/50, come up
with the days, and that's what -- that's what we're
going to have to do. It's a 14-year-old boy. [***22]

Now, let me say this, 'm not sure what he's telling
his father, but | think . . . that there is an issue about
him wanting to stay with his father. Now, whether
that's because he's given, as you say, maybe too
much freedom as opposed to when he's with the
mother, that could be, but you know, | think right
now that the only way that this gets resolved with a
14-year-old boy is to have a spiit custody situation
and he will have to be told in no uncertain terms
that that's what the [fcJourt order is. And he will have
to abide by the order. And both parents, of course,
have to abide by the order.

[(Emphasis added).]

Several more franscript pages later, defendant

addressed the judge directly as follows:
DEFENDANT: The [custody arrangement] that's
proposed now, given what's happened just since
the last time we were in this courtroom in trying to --
to have [Jeremy] abide by that agreement. It
doesn't work. | don't like being put in the position
where I'm made to somehow look like I'm in
contempt because --
THE COURT: No,
contempt.
DEFENDANT: - he absolutely refuses to go with
his mom or -- or to leave when she comes to pick
him up.

I'm not saying you're in

The judge then asked defendant if certain
variations [***23] with the days of the week in the
custody order would be likely fo obtain Jeremy's
compliance. This prompted defendant to respond: "We
can put in another order, but I'm atmost certain that we'll
be right back here again because he will not abide by i."
Thereafter, plaintiffs counsel again pressed the court to

reaffirm what he claimed to have been the court's prior
order, giving plaintiff full [*445] residential custody of
her son. With respect to defendant's admonition,
emphasizing the likelihood that Jeremy would [**1112]
"not abide” the court's order, plaintiffs counsel argued
that “[tihis child has to be encouraged and pushed fo
comply with the order." (Emphasis added).

This prompted the following response by the judge:

THE COURT: All right, here's the order of the court.
It's split custody 50/50. You [work] out a plan how
you da it, all right. You work it out, you give it to me
before the end of the day. That's the order of the
{clourt.

PLAINTIFF'S COUNSEL: Why doesn't Your Honor -
- we're gonna -~

THE COURT: If you don't like it -- if you don't -- if
either party doesn't like it appeal it. That's the order
of the [clourt.

fTlell the young man he's gof to abide by the [clourt
order.

On January 17, 2013, just one week after [**24] the
court's order, plaintiff filed an Order to Show Cause
(OTSC) against defendant before a different judge
seeking Jeremy's return by "8:00 p.m. on January 18,
2013." Plaintiff submitted a certification claiming
defendant had "completely disregarded” two court
orders and as a result, she had not seen her son in ten
days. To induce the court to issue this emergent relief,
plaintiff averred that defendant: (1) refused to bring
Jeremy to her home; (2) rebuked her efforts to retrieve
Jeremy; (3) "almost never answers" her phone cails;
and (4) had told Jeremy not to come home.

On January 15, 2013, plaintiff sent her sister to pick up
Jeremy at defendant's home, and "[wlhen she was
unsuccessful, [her sister] called the police." Plaintiff did
not have any personal knowledge of what franspired
when police officers arrived at defendant's home in
response fo her sister's call. Despite this legal
impediment, plaintifi averred to the judge who issued
the OTSC that "[slhortly after the officers arrived,
[defendant] told them that we were still 'waiting for a
decision' and the 'court process is still going on.' This
was a blatant, bold-faced lig!l!"

Plaintiff asked the OTSC judge fo issue a warrant for
defendant's [***251 arrest if he failed to comply with the
emergent relief she was seeking. The judge who
entered the OTSC awarded plaintiff [*446] custody of
Jeremy "until further order," and set the matter down for



Page 12 of 19

438 N.J. Super. 431, *446; 105 A.3d 1103, **1112; 2014 N.J. Super. LEXIS 172, ™25

a hearing on January 24, 2013, before the first judge.
v

The Third Hearing

The trial judge opened this hearing by expressing his
regrets that the OTSC had been entered an the week he
was on vacation. After this short preliminary remark, the
judge addressed the parties and counsel directly stating:
"lYjou guys can appeal me you can do whatever you
want, but I'm going to say something. This is coming to
an end. One way or the other. Today this is over. That's
the preface.”

Despite the judge's resoluteness and good faith efforts,
the informality and disregard for the rules governing
judicial proceedings continued unabated. By way of
example, in response to the judge asking plaintiff's
counsel "what's been going on since [Jeremy] has been
with your client over the past week?", counsel
responded: "[Jeremy fold] my client . . . 'l have no
problem living by this 50/50 arrangement if you stop my
father's child support.™ This brazen attempt at
impugning defendant's credibility with incompetent
hearsay evidence [*26] was left unchallenged by
defense counsel, and apparently accepted by the judge
without reservation. In fact, in response to plaintiff's
counsel's assertion, the judge noted: "I'm concerned
about what [**1113] you raised about the child support
statement.”

This prompted some discussion about whether the
provision in the 2002 Consent Order addressing child
support should be amended to reflect the current joint-
custody arrangement the judge had ordered con January
10, 2013. The discussion returned to the issue of
custody, and plaintiffs counsel claimed that things
between Jeremy and his mather were going "smooth."
Plaintiffs counsel also made the following
representation to the court:

[eremy] is 14-years old. We have every confidence
that if [Jeremy] was encouraged to comply by
[defendant] that he would. He's an impressionable
young 14-year-old man who has to -- really has to --
and | don't want to sound -- engage in [*447]
psychobabble here, he has to compete for his
father's attention with two younger children who
also live in the home. And so it's not surprising that
he's shown a bit of [resistance].

But when he is -~ when it's told to him and il's

emphasized that there are consequences for non-
compliance [***27] he stays out at the home. He's
been there since Sunday,

When asked by the judge to respond, defense counsel
immediately seized upon his adversary's
characterization of things going "smooth" between
Jeremy and his mother to claim that in fact the converse
was the case. According to defense counsel, "rough”
was a more apl description of what had taken place
since the police arrived at his client's home. Defense
counsel noted the irony in this situation, because it was
plaintiffs counsel who argued against the judge
interviewing Jeremy in chambers to avoid exposing him
to the traumatic experience of seeing armed potice
officers in the courthouse. At plaintiffs request, local
police officers responded two times to defendant's home
in the seven-day period between the January 10, 2013
hearing and the January 17, 2013 OTSC.

Detfense counsel claimed to have seen text messages
sent by Jeremy o his father asking him repeatedly to
come and pick him up and take him away from plaintiff's
home. According to defense counsel, Jeremy decided
on his own fo walk to his father's home, which is located
approximately three miles from plaintiffs residence.
Again, following the consistent theme of this
case, [***28] counsel's representation was unsupported
by competent evidence. This prompied the judge to
speculate: "Maybe he got ill because of all this constant
bickering . . . between the mother and the father."

After again drifting into discussions concerning child
support, plaintiffs attorneys responded to defense
counsel's comments conceming Jeremy:

PLAINTIFF'S COUNSEL: Your Honor knew that

there would be some [resistance] to the child.

THE COURT: Right.

PLAINTIFF'S COUNSEL: There's less resistance
now then there had been, because when Your
Honor entered the first order, entered the second
order, the kid said I'm not going, | don't care what
any judge tells me. Now he's complying. [*448]
That's progress, okay. He's at mom's house since --
for a week now, okay. Your Honor made a wise,
well-informed decision. . . . I'm not trying to
patronize Your Honor.

PLAINTIFF'S COUNSEL: . . . After Your Honor
entered the order from December 21st, 2012 giving
my client residential custody and continuing the
order from 2002 [defendant] took the child as he
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pleased, kept the child as he pleased.

[*1114] THE COURT: You made your point, you
made your point why we're here. You made your
point . . . . So let's not [***29] argue what we
argued last time. Okay.

DEFENSE COUNSEL: Your Honor, the real
problem here, and this is -- | guess it's a dispute, |
guess it's something that the [clourt is going to have
fo get to the bottom . . . of, we have a 14-year old
fboy.]

We have a child that does not want to be at his
mother's. You sent the -- they -- they sent the police
to his house. He goes to the mother's house, he
leaves the mother's house. Now, the police come
back to his house. And all the while all they're
saying fo you is [defendant] is at fault.

There's a problem here. The problem isn't
[defendant]. He didn't make his son leave her
house. He didn't make her son not want to go there.
If the 14-year old wanted to go there he would have
went there. Nobody's -- he's not in a cage. He's a --
[(Emphasis added).]

At this point, the judge interrupted defense counsel to
advise both attorneys that he had received that day a
*case blurbs from the bar association" cencerning an
unpublished opinion from this court. According to the
judge, in this non-precedential decision this court
reversed the Family Part for failing to interview a fifteen-
year-old child in a matter involving a change of custody
application. The [***30] judge conceded that he did not
have the full opinion, but immediately thought of this
case after reading the synopsis. To his credit, the judge
candidly admitted that he had been reticent to interview
Jeremy because he wanted to spare the child the
emotional tfrauma associated with his parents’ feud.

The judge continued:

But it may have come to that point. Because we
cannot have the situation continue here where
there's police involvement, for reasons that |
already alluded to. And then we have a request
made that | should enter an order that there be an
immediate arrest if there's non-compliance. That's
not happening. Il tell you [*449] that right now.
There might be other sanctions first, monetary or
atharwise, but they'll be no such order.

So now here's what I'm wondering. You're right
though why we're here. And | don't want to expand

the reason why we're here, But it's clear to me that
despite what | think on my best efforts to try to have
the two of you come together it's not happening.

So here's what we're going to do, the current order
remains in full force and effect. It has to be obeyed.
If either one of you want to file an application that
includes specifically that we interview the [***31]
child you may do so. Or if the two of you agree fo
that you may do so, but you're going to have [to] fite
a motion.

I'd like the two of you, if you could, to take a look at
the case. I'm going to try to get the case. . . . if's
unreported, but i{'s [persuasive].

PLAINTIFE'S COUNSEL: But someone has to file
the application, Your Honor.

THE COURT: Right. I'm not doing it -- no.
PLAINTIFF'S COUNSEL.: Okay.

THE COURT: No, no. i'm not doing it on my own
motion. Maybe you can -- you -- | still -- let me try
one cther -- one other approach, and | know at one
time we discussed this, mediation. Is mediation out
of the question?

[**1115] Defendant's counsel indicated his client was
"open to mediation"; plaintiff herself made clear she was
not. Following plaintiff's unequivocal rejection, defense
counsel indicated his client was equally unwilling to
submit to this alternative process. Despite the judge's
best efforts to convince them to change their minds,
they remained committed to their position not to
mediate.

vV

Defendant's Motion for Reconsideration

On January 31, 2013, defendant filed a motion
requesting the court to: (1) reconsider the January 10,
2013  order; (2} grant defendant  primary
residential [***32] custody of Jeremy; (3) order the
parties to submit to mediation; (4) interview Jeremy; (5)
reinstate the parenting time that prevailed from
September 2012 to the end of 2012; and (6) modify
defendant's child support obligation commensurate with
his status as a parent with primary residential custody.

[*450] Defendant's motion came before the frial judge
on March 18, 2013. The attorneys recounted the
tortured procedural history of the case, and continued to
make unsupported factual allegations, Conspicuously
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missing from this exchange is any reference to legal
authority supporting or undermining the arguments
advanced by either side. No statute, court rule, or case
law was cited. At the conclusion, the judge again
reaffirmed his previous order and declined to interview
Jeremy.

Vi

Legal Analysis

Against this record, defendant now appeals, arguing the
trial judge erred in failing to order the parties to submit
to mediation as required under Rufe 5:8-1, and failing to
consider and, apply the factors outlined in N.J.S.A. 9:3-4
before reaching a final decision on who should be
Jeremy's primary residential custodial parent.

We start our legal analysis by reaffirming that HN7 "the
best interests of the child" is the fundamental [***33]
legal principle that will guide our review of this case.
Kinsella v. Kinsella, 180 N.J. 278, 317-18, 698 A.2d 556
{1887). This overarching consideration - "best interests
of the child" - was defined by our Supreme Court nearly
fifty-nine vyears ago as a paramount judicial
responsibility to consider and safeguard “the safety,
happiness, physical, mental and moral welfare of the
child." Fantony v. Fantony, 21 N.J, 525 536, 122 A.2d
593 (1956). The Legislature has also adopted the "best
interests of the child" standard as a matter of public
policy. See N.J.S.A 9:2-4,

Determining what custodial arrangement is in the best
interest of a child requires the Family Part judge to apply
the statutory factors outlined in MJSA _G8:2-4, as
complimented by the relevant court rules governing an
award of change of custody, and reach a conclusion
that is supported by the material factual record. "Absent
exigent circumstances, changes in custody should not
be ordered without a full plenary hearing." Faucetf v,
Vasguez. 411 N.J. Super. 108 119, [*451] 984 A 2d
460 (2008}, certif. denied, 203 N.J. 435, 3 A.3d 1225
{2010) {citing K. 5:8-5).

HN2 Our Supreme Court has noted that, as a general
proposition, we should accord great deference to
discretionary decisions made by Family Part judges,
provided they are supported by adequate, substantial,
and credible evidence in the record. Cesare v. Cesare,
154 N.J. 394 411-13, 713 A.2d 380 (1988]. A proper
exercise of  judicial discretionary authority
"connotes [***34] conscientious judgment, not arbitrary
action; it takes into account the law and the particular

circumstances of the case before [**1116] the court.”
Higgins v. Polk, 14 N.J._ 490, 483, 103 A.2d 1 (1854).

Here, our extensive examination of the record
developed before the Family Part over three separate
hearings did not reveal any instance in which the triai
judge apptlied, considered, or even mentioned any of the
relevant statutory and regulatory standards to determine
whether a change in residential custody was in the best
interest of this then fourteen-year-old boy. The Family
Part's unexplained departure from the established
policies governing change of custody applications
leaves us with no other alternative but fo remand this
matter for the court to consider and apply the required
procedural guidelines.

Mediation

HN3 With respect to mediation, Rule_5:6-7 makes clear
that "[iln family actions in which the court finds that
either the custody of children or parenting time issues,
or both, are a genuine and substantial issue, the court
shall refer the case to mediation in accordance with the
provisions of [Rule] 1:40-5." (Emphasis added). In order
to provide a reasonable and meaningful opportunity for
mediation to succeed, the trial court should confer with
counsel [***35] and thereafter enter a case
management order: (1) identifying the issues the
mediator should address to resolve the parties' custodial
dispute; and (2) seiting an initial two-month deadline to
[*452] report back as required under Rule 5:8-1, with
the proviso that this time period can be extended "on
good cause shown.” /bid. Although the parties are not
required to present expert opinion testimony during the
mediation process, they are free o agree otherwise.
ibid. In short, the court must give the parties and the
mediator all rights conferred under Rufe 5:8-1.

HM4 The case management order must also include a
clear and definitive date for ending the mediation
process. /bid. The trial judge is ultimately responsible for
the progress of any litigation. The judge thus remains in
control of the case at all times, and must guard against
either party abusing the mediation process by treating it
as tactic to delay, frustrate, or otherwise undermine the
custodial or parenting time rights of the adverse party.

Given the parties' acrimonious relationship, as reflected
in the manner they have behaved throughout this
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litigation, it appears to us unlikely that mediation will be
successful. However, a professionally trained [***36]
mediator is capable of creating an environment that
fosters compromise over intransigence, enabling these
jitigants to subordinate their emotionally-driven personal
interests to the higher needs of their teenaged son to
have both of his parents involved in his life. That being
said, when the mediation process fails to reach a timely
acceptable oufcome, the court needs to quickly and
decisively reassert its authority over the case.

Plenary Hearing

The record we have described here in great detail
ilustrates the parties have asserted what the judge
correctly characterized as “diametrically" opposing
positions regarding what type of custodial arrangement
would be in the best interest of their now sixteen-year-
old son. Plaintiff claims defendant's home life has been
and continues to be dominated by domestic viclence,
which places her son in a physical danger and creates
an emotionally chaotic home [*483] environment,
rendering defendant utterly Hi-suited to be Jeremy's
residential custodial parent.

[**1117} Defendant has refuted these allegations and
claims plaintiffs overly confrontational, needlessly
punitive parenting style has alienated Jeremy from his
mother to such an extent that the teenager is [**37]
not willing to reside with her. As an example of plaintiff's
alleged inappropriate parenting-behavior, defendant
"told" the trial judge that plaintiff has at times used
excessive corporal punishment to discipline Jeremy.
According to defendant, Jeremy's age and level of
maturation has reached a point that i would be
physically futile and emotionally counterproductive to
force him to live with his mother by judicial decree.

Given the parties' aliegations, and fo assist the trial
judge in reaching the exquisitely difficult decision
concerning what kind of residential custodial
arrangement would be in Jeremy's best interest, we
strongly suggest the court consider appointing an
independent mental health professional to evaluate the
current psychological and emotional state of Jeremy
and his parents. Rule 5:3-3(b) provides the trial judge
with the discretionary authority to appoint a mental
health expert fo perform parenting/custody evaluations
of the parties and Jeremy. The menial health expert

appointed by the court is mandated to conduct a "strictly
non-partisan” evaluation to opine what would be in the
child's best interests. /bid. Such an evaluation "should
consider and include reference to [***38] criteria set
forth in N.J.S.A 9:2-4 as well as any other information
or factors they believe pertinent to each case.” ibid.

We conclude our discussion of this issue by cautioning
the trial court that reports by mental health care experis
may at times include the expert’s opinion or
recommendation to the court on the ultimate guestion of
custody. These experts may also believe, or outright
express in their reports, that their professional training
and experience gives them unique insights into the
dynamics of froubled families, and they may urge the
court to adopt their recommendations or at least defer to
their professional judgments on the issue of custody
and/or parenting time. Although the [*454] opinions of
mental health practitioners or of any other professionals
in the various fields related to the human psyche should
be carefully considered by a judge when appropriate,
such opinions do not relieve the trial judge from the
ultimate responsibility of determining what type of
custody arrangement is in the best interest of the child.
The burden of making and explaining that decision
remains at all times the exclusive obligation of the trial
judge and can never be delegated to any other
party. ["**39] See Mackowski v. Mackowski, 317 N.J.
Super. 8, 13 721 A.2d 12 (App. Div. 1988} ("Ceding
fact-finding responsibility to another party dilutes our
ability, as judges, to decide issues based on the 'best
evidence' [of the child] available.").

Interviewing Jeremy

The record here shows that at various times during the
muiltiple hearings conducted by the trial judge both the
parties and attorneys made allegations, proffers, and
representations describing Jeremy's emotional state
concerning his various interactions with the parties and
their respective spouse andfor "significant other." The
central figure in this family drama is unquestionably this
now sixteen-year-old juvenile. Both parties made
glowing representations to the trial judge about his
intellectual attributes, his academic prowess, and his
emotional maturity. Unfortunately, both sides have also
claimed Jeremy has been significantly harmed while in
the physical custody of the other parent, and will be
exposed fo [**1118] even greater harm if forced by the
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court to reside with the other parent.

In our view, the discretionary authority conferred to the
trial judge under Rufe 5:8-6 was precisely intended to be
exercised in cases such as this one. We recognize a
previous version of Rule 5:8-6 provided that "the ftrial]
court shall [***40] . at the request of a litigant
conduct an interview with the child(ren) if the child(ren)
are age 7 or older.” Mackowski, supra, 317 N.J. Super.
at 11, 721 A.2d 12 {emphasis added). We also
acknowledge that at the [*455] recommendation of the
Family Practice Committee and based, in part, on the
reasoning expressed by our colleague Judge Kestin in
his concurring opinion in Mackowski? the Supreme
Court amended Rule 5:8-6, effective September 3,
2002. The rule now reads as follows:

HN5 Where the court finds that the custody of
children is a genuine and substantial issue, the
court shall set a hearing date no later than six
months after the last responsive pleading. The
court may, in order to protect the best interests of
the children, conduct the custody hearing in a
family action prior to a final hearing of the entire
family action. As part of the custody hearing, the
court may on its own motion or at the request of a
litigant conduct an in camera interview with the
child{ren). In the absence of good cause, the
decision to conduct an interview shall be made
before frial. If the court elects not to conduct an
interview, it shall place its reasons on the record. If
the court elects to conduct an interview, it shall
afford counsel the opportunity to submit [***41]
guestions for the court's use during the interview
and shall place on the record its reasons for not
asking any question thus submitted. A stenographic
or recorded record shall be made of each interview

4 Judge Kestin noted:

| believe that child interviews in custody cases are unwise
because they are hasmful to the child, often irreparably so,
with no significant offsetting benefit; and they impact in subtle
and potentially destructive ways on parent-child relationships.
Once a judge, as decision maker, conducts an interview with a
child when the pending question is custody, nothing the judge
or any other person can say or do will ever convince the child
that he or she is not responsible [***42} for the ultimate
decision that is made. This is a burden no child, of any age,
should ever carry; it is one that may weigh heavily for years to
come,

[idackowski. supra, 317 M.J. Super, at 15 721 A2d 12
(Kestin, J., concurring}.]

in ils entirety. Transcripts thereof shall be provided
to counsel and the parties upon request and
payment for the cost. However, neither parent shall
discuss nor reveat the contents of the interview with
the children or third parties without permission of
the court. Counsel shall have the right to provide
the transcript or its contents to any expert retained
on the issue of custody. Any judgment or order
pursuant to this hearing shall be treated as a final
judgment or order for custody.

[Rule 5:8-6 (emphasis added).]

HNE By replacing the word "shall' in the pre-2002
version of the Rule with the word "may,"” the Supreme
Court made clear that the decision whether to interview
a child in a contestad custody case is left to the sound
discretion of the trial judge, which, as in all matters
affecting children, must be guided by the best interest
[*456] of the child. The Rule also provides that "in the
absence of good cause," the trial judge should decide
whether to interview the child before the start of the
triat.5 ibid.

[**1119] Of particular relevance here, Rule 5:8-€ also
HN7 containg  equally clear, non-discretionary
mandates:

If the court elects not to conduct an interview, it
shall place its reasons on the record. If the court
elects to conduct an interview, it shall afford
counsel the opportunity to submit guestions [**43]
for the court's use during the interview and shall
place on the record its reasons for not asking any
guestion thus submitted.

{(Emphasis added).]

Without belaboring the point, the record developed
before the trial court shows no effort by the trial judge to
comply with these requirements. Although the Rule also
directs that a certain protocol be followed if the judge
decides to interview the child, these issues are not
relevant here because the judge's ambivalence about
whether to interview Jeremy left us without a reviewable
record on the vital threshold issues.

In the interest of providing the Family Part with some

5 Although Rule 5:8-6 uses the word "irial," we discern no
rational basls for not applying the Rule to an evidentiary
hearing in cases such as this one, where the pariies are
contesting the custody of their child in a non-matrimonial
dissolution setting.
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guidance on how to address the difficult discretionary
decision of whether to interview a child, we suggest our
colleague at the trial level consider the following words
written by Judge Carchman in Mackowski over sixteen
years ago:

We appreciate the concern expressed by the judge
that by compelling [this sixteen-year-old girl] to
submit to an interview, the judge was compromising
her loyalty to both parents by requiring her to
"choose between the two." While such a view may
have surface allure, in reality, it is both too narrow
and, ultimately, unfair to the child. HA8 In
making [***44] a determination as to an award of
custody, or in this case a change in custody, a
judge is charged with considering the factors set
forth in N.J.S.A. 9:2-4, including an assessment of
"the preference of the child when of sufficient age
and capacity to reason so as fo form an intelligent
decision." The proper assassment of a child's ability
to participate in the decision-making process, a
right protected by statufe, cannof be performed by a
simple reading of an affidavit or letter from the child.
We do not counienance such decision-making
where there are contested issues requiring a
plenary hearing, and we cannot accept [*457] the
denial of a2 hearing premised on a nction or hope
that such denial is protecting the child. The child
has a right to be heard and voice an opinion to the
finder of fact and ultimate decision-maker. The
court need not be bound by the child's view but that
cannot be a basis for denying the child the right to
express a view if he or she chooses to do so.

HN9 We recognize that some judges prefer not to
be involved in a process which can be
uncomfortable for both the judge and the child.
That, however, provides no justification for
abrogating the responsibility to perform a
function [**45] mandated by our rules® of court
and necessary to fuifill a statutory duty. The
concern that judges are ill-equipped to conduct
such interviews speaks to the need for enhanced
judicial training. A carefully conceived and
conducted interview can produce facts, including,
among other things, information about interests,
activities with parents, living arrangements and
friends, that may be disposifive and at no fime

& Obviously, the September 2002 amendment to the Rule no
longer makes this mandatory. We nevertheless strongly
subscribe to the wisdom permeating Judge Carchman's
words.

require that the child be confronted with the ultimate
question requiring that an election
between [**1120] parents be made. We agree that
no child should be asked to select between two
opposing parents, and R. 5:8-6 does not speak in
such stark terms. In this case, fthe child] was
sixteen years old, less than two years from majority,
She filed a letter with the court expressing her
preference for living with her father. An interview
was necessary to allow the judge to carefully test
the bona fides of [the child]'s alleged choice.

[Mackowski, supra, 317 N.J,_Super. at 12-13, 721
A.2d 12 (emphasis added) {footnotes omitted).]

As we noted earlier, the amendment to Rule 5.86-6
making the decision [***46] to interview a child in a
custody dispute discretionary by the judge came to past
in part by recommendations made by the Family
Practice Committee. Pressler & Verniero, Current N.J.
Court Rules, comments on B. 5:8-6 (2015). The report
of the Family Practice Committee included the
recommendations of the Custody and Parenting Time
Subcommittee that formed, at least in part, the basis for
amendments to Rule 5:8-6 adopted by the Supreme
Court in 2002. The Subcommittee’s report emphasized
and contrasted the Rule's then inflexible command for
the trial judge to interview a child who was at jeast
seven years old, with the more balanced and sensitive
approach endorsed by the Legislature in N.J. S A. 8:2-4.

[*458] This criticism of the Rule's inflexibility before the
2002 amendment was well-founded. By conirast, the
preambie to N.JLS.A. 9:2-4 describes the public policy
underpinning its requirements and strikes the proper
balance to guide the court in its implementation:

HN1¢ The Legislature finds and declares that it is in
the public policy of this State to assure minor
children of frequent and continuing contact with
both parents after the parents have separated or
dissolved their marriage and that it is in the public
interest [***47] to encourage parents fo share the
rights and responsibilities of child rearing in order to
effect this policy.

Towards that end, N.J.S.A. §:2-4(c) provides:

HN11 In making an award of custody, the court
shall consider but not be limited fo the following
factors: the parents’ ability to agree, communicate
and cooperate in matters relating to the child; the
parents' willingness to accept custody and any
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history of unwillingness to allow parenting time not
based on substantiated abuse; the interaction and
relationship of the child with its parents and
siblings; the history of domestic violence, if any; the
safety of the child and the safety of either parent
from physical abuse by the other parent, the
preference of the child when of sufficient age and
capacity to reason so as to form an intelligent
decision; the needs of the child; the stability of the
home environment offered; the quality and
continuity of the child's education; the fitness of the
parents; the geographical proximity of the parents’
homes; the exient and quality of the time spent with
the child prior to or subsequent to the separation;
the parents' employment responsibilities; and the
age and number of the children. A parent shall
not [***48] be deemed unfit unless the parents'
conduct has a substantial adverse effect on the
child.

[(Emphasis added).]

This statute identifies the key elements the Family Part
Judge must address when confronted with the awesome
responsibility of deciding who should have custody of
the child. HN12 The Supreme Court has made clear that
“in all custody determinations, the preference of the
children of ‘'sufficient age and capacity’ must be
accorded 'due weight." Beck v. Beck, 86 N.J. 486, 501
[**1121] 432 A.2d 63 (1987}, Given Jeremy's age,
alleged emotional maturity, and level of intelligence, the
trial judge here was clearly required to take into
consideration Jeremy's feelings and desires concerning
where and with whom he should live, At the very least,
Rule 5:8-8 required the judge to place on the record his
reasons for not interviewing this fourteen-year-old boy.
Peregoy v. Peregoyv, 358 N.J. Super. 179, 206 817
A.2d 381 fApp. Div. 2003},

[*459] If the judge elects to interview Jeremy, (as the
prevailing circumstances here strongly indicate he
should), Rule 5:8-6 mandates the court to: (1) conduct
an interview with the child in camera’; (2) "afford
counsel the opportunity to submit questions for the
court's use during the interview"; (2) "place on the
record its reasons for not asking any question thus

"The interview occurs in camera because the child is entitled
to a degree of privacy which preserves, so far as possible, the
child's ‘freedom of expression." [herek v. Sathe, 397 N.J.
Super. 164, 168, 817 A.2d 306 fApp. Div.), certif. denied, 192
N.J. 72, 926 A.2d 856 (2007} (quoting Lavene v. Laveng, 148
N.J. Super. 267 272 372 A.2d 628 fApp. Div, 18771

submitted”; {3) create and preserve a
stenographic [***49] or recorded audio record of each
interview in its entirety; and (4) provide transcripts of the
interview(s) to counsel and the parties® upon request
and payment for the cost. Ibid.

HN13 The court should also ensure and make clear that
"neither parent' is permitted "to discuss nor reveal the
contents of the interview with the children or third parties
without permission of the court.” lbid. We recommend
the court enter a case management order to
memorialize this particularly important aspect of the
interview process. This order must make clear that any
violation of this confidentiality provision [***50] may
expose the responsible individual to sanctions pursuant
to either a motion to enforce litigant's rights brought by a
party under Rule 7.70-3, or Summary Contempt
Proceedings initiated by an Order to Show Cause under
Rule 1:10-2.

We sympathize with the trial judge's consternation and
share his concern for the emotional trauma Jeremy may
experience during the interview process. N.J.S.A. 89:2-
4(c) HN14 does not require the judge to ask a child to
select between two opposing parents. [*460] The
statute only requires the judge to consider the child's
"preference,” when he or she is "of sufficient age and
capacity to reason so as to form an intelligent
decision].]" In going about this exquisitely delicate task,
we strongly suggest frial judges fo keep in mind Judge
Carchman's wise observations in Mackowskr:

Too often, judges deciding issues in the Family Part
must rely solely on the "voices" of the atiorneys
who prepare the competing affidavits and
certifications on the pretense that the litigant is
speaking. [The judge's interview] insures that where
custody is a "genuine and substantial” issue, the
judge will not be insulated from seeing and hearing
the subject of the dispute. The "voice” seen and
heard will not be that[***51] of the lawyer or
litigant but that of the child who is the subject of the
dispute. The wvalue of a properly conducted
interview enabling the judge to see and hear the

8\We emphasize, however, that the mandate in Rule 586 to
provide transcripts of the court's interview with a child to
counsel and the parties applies only fo an actively pending
contested custody case. In the interest of clarity, we reaffirm
our holding in Lherek, supra, that "absent that circumstance,”
there is no legal basis for the turnover of the child's private
communications with the court, not "even to a parent. fd. af
169, 917 A.2d 306,
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child first-hand outweighs the possibility of harm
that may befall a child by being subjected [**1122]
to the interview process. On balance, it is not the
interview that is ultimately harmful, but the custody
dispute between the parties that potentially wreaks
havoc with the child.

[Mackowski, supra, 317 N.J. Super. gt 14, 721 A.2d
12).

HN15 The Supreme Court has recognized that Family
Part iudges have developed a special expertise in
dealing with family and family-type matters. Cesare.
supra, 154 N.J. at 412-13, 713 A.2d 380. We have
complete confidence that this judge, indeed all of the
judges assigned to the Family Part, will strive to conduct
the difficult task of interviewing children in contested
custody cases with dignity, compassion, and great
sensitivity to the extraordinary circumstances that have
brought this child before the court.

Vil

Conclusion

The record shows the trial judge was unaware that
under Rule 5:8-1 he was obligated to refer this case to
mediation because Jeremy's custody and parenting time
were genuine and substantial issues in dispute. We are
therefore compelled to remand this case for the parties
to submit to mediation. [***52] The record aiso reveals
that the parties have been heretofore utterly unwilling to
subordinate their antipathy for each other and reach a
compromise position that would be in the best interest of
their now sixteen-year-old son.

[*461] We thus strongly suggest the trial court closely
monitor the mediation process by way of periodic
reports from the mediator. Unless the court is satisfied
that the mediation process is producing meaningful and
measurable progress, the court should reassert
jurisdiction and schedule a plenary hearing forthwith. On
this point, we are compelled to note that the informality
that permeated all of the court's interactions with the
parties and their respective attorneys here were not only
unproductive, but ultimately undermined the solemnity
and decorum necessary for effective courtroom
management. We reaffirm the standard we articuiated
twelve years ago:

HN1{8 Trial judges are given wide discretion in
exercising control over their courtrooms. However,
the trial judge has the ultimate responsibility of

conducting adjudicative proceedings in a manner
that complies with required formality in the taking of
evidence and the rendering of findings.

[Flactual findings must be supported [**33] by
evidence admitted during the hearing, which shall
be held on the record. All documentary exhibits
considered by the court must be clearly identified
for appellate review. K. 1:2-3. Testimonial evidence
must be presented through witnesses who are
under oath, N.JRE. 603, and subject to cross-
examination. NJR.E 611,

IN.J. Div. of Youth & Family Servs. v. J.Y., 352 N.J,
Super, 245 264-65, 800 A.2d 132 {App. Div. 2002}
{internal citations omitted).]

Here, the parties' dramatically different and conflicting
factual accouints need to be carefully scrutinized by the
professionally trained eyes of an experienced Family
Part Judge, but only after both parties have been
subjected to aggressive cross-examination, the best tool
we know for clearing up obscurity, minimizing
hyperbole, and revealing truth.

Reversed and remanded. We do not retain jurisdiction.

End of Document
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I. Introduction and Statutory Text

This memorandum analyzes the constitutional infirmities of the newly
enacted S4510/A5761, codified at N.J.S.A. 9:2-4(g)(1). The operative text of the
statute provides:

No treatment program intended to reunite a child with a party from

whom that child is estranged and to whom that child resists or

refuses contact shall be ordered by the court without the consent of

both parties, and upon a determination that the child is of sufficient

age.

[9:2-4(g)(1)].
This provision does not merely regulate the practice of psychology or
healthcare; it creates a statutory bar that prevents the Superior Court from
exercising its inherent equitable power to resolve custody disputes.

By conditioning the availability of a judicial remedy on the mutual

consent of the litigants, the Legislature has effectively delegated the State’s
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parens patriae authority to private parties—perhaps imbuing a “bad actor” with
the power to refuse therapy for a child based on non-child focused grounds. This
statutory scheme violates the fundamental separation of powers, mandates
judicial abdication, and results in the de facto termination of parental rights
without the clear and convincing evidence of unfitness or harm mandated by
state and federal constitutional law.
II. The Separation of Powers and Impermissible Delegation

The separation of powers is a foundational pillar of New Jersey law. Since
the seminal ruling in Winberry v. Salisbury, 5 N.J. 240 (1950), it has been
unequivocally established that the Legislature cannot encroach upon the
Judiciary’s constitutional prerogatives or strip the Superior Court of its inherent
equitable powers. The Chancery Division possesses original, general
jurisdiction to act as parens patriae to protect the best interests of children. Yet,
through N.J.S.A. 9:2-4(g)(1), the Legislature unconstitutionally attempts to strip
the Superior Court of its equitable power to order a necessary clinical remedy,
conditioning the Court’s jurisdiction on the consent of a private litigant.

Compounding this separation of powers violation, the broader statutory
framework of Section (g) impermissibly encroaches upon the Judiciary’s

exclusive authority over practice, procedure, and evidence. The statute purports
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to dictate that “[t]he court shall not presume that a child’s reluctance to interact
with a party was caused by the other party.” By legislating evidentiary
presumptions regarding a child’s emotional well-being and dictating how a
Chancery judge must weigh evidence and draw inferences in a family court
proceeding, the Legislature is actively overriding the fact-finding function of
the trial court, in direct contravention of Winberry.

This mutual consent requirement fundamentally usurps the judicial role.
The New Jersey Supreme Court has long held that while parents may agree on
custody and parenting time, judicial authority remains paramount when they
cannot. As the New Jersey Supreme Court admonished in Fawzy v. Fawzy, 199
N.J. 456, 476 (2009), when parents cannot agree the court becomes the default
decision-maker. The Legislature has now attempted to eliminate this essential
tie-breaking function.

Moreover, the Supreme Court has expressly forbidden the Judiciary from
delegating its core decision-making authority over custody to third parties. In
Segal v. Lynch, 211 N.J. 230, 253 (2012), the Supreme Court held that a trial
judge cannot delegate fact-finding or decision-making authority even to a
neutral, court-appointed professional. Because this core judicial function cannot

be delegated by the Court itself, the Legislature also does not possess
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constitutional authority to mandate by statute the abdication of the Court’s role
to protect children. That is, if the Judiciary cannot surrender its equitable
authority to a neutral expert, the Legislature certainly cannot force the Court to
surrender that authority to an adverse, potentially alienating co-parent.!

This statutory veto directly conflicts with the Superior Court’s affirmative
obligation to enforce its own orders. As the Appellate Division mandated in
Parish v. Parish, 412 N.J. Super. 39, 53 (App. Div. 2010), once a court has
ruled, enforcement of its judgment must follow. In cases of severe parental
alienation, clinical intervention is frequently the only mechanism available to
enforce a parenting time order and repair the parent-child bond. By empowering
a hostile (or alienating parent) to veto the necessary clinical intervention, the
statute legislatively mandates judicial abdication. It forces the Chancery
Division to sit idly by while its orders are willfully frustrated, entirely stripping

the court of its inherent powers to remedy alienating behavior.

! Although no New Jersey court has recognized “parental alienation” as a syndrome, and one has
called it into question, see M.A4. v. A.I., A-4021-11T1, 2014 WL 7010813, at *5 (App. Div. Dec.
15, 2014), in Flockhart v. Flockhart, A-1578-16T2, 2019 WL 2237843 at *7 (App. Div. May 24,
2019), due to the defendant’s alienation, the trial court ruled out an award of joint legal custody,
concluding that the defendant “conduct[ed] a malicious campaign” to alienate the children from
plaintiff and that her “alienation tactics casts a giant shadow over the whole custody assessment.”
See also Lane v. Lane, A-1623-13T3, 2014 WL 5800300, at *9 (App. Div. Nov. 10, 2014) (holding
that “remedial action may be required if parental alienation is present.”).



Page 5 of 11

The severity of this judicial abdication is compounded by how the
statutory framework constrains alternative enforcement mechanisms. When a
child severely resists court-ordered parenting time, the statute provides that
nothing shall allow “the use of force, threat of force, or physical obstruction” in
circumstances that place the child’s safety at risk. Furthermore, where there is
evidence of a history of domestic violence or child abuse, the statute expressly
strips the court of the ability to grant the offending party increased custody for
the purpose of “improving the relationship” or addressing the “child’s reluctance
to interact.” Consequently, in cases of entrenched parent-child estrangement,
clinical intervention—such as reunification therapy—is frequently among the
few non-coercive, equitable tools capable of restoring contact. By granting a
hostile co-parent a unilateral veto over this vital therapeutic remedy, the
Legislature has engineered a procedural trap that hollows out the Judiciary’s
power to enforce its own judgments.

III1. Constructive Deprivation of Due Process

Beyond the structural separation of powers defect, the statute violates the
fundamental liberty interests of the estranged parent and child. The United
States Supreme Court has established that the right to parent is a fundamental

liberty interest protected by the Fourteenth Amendment. Accordingly, in order
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to terminate parental rights, a court must find parental unfitness by clear and
convincing evidence. Santosky v. Kramer, 455 U.S. 745, 769 (1982).

In New Jersey, the total and indefinite elimination of parenting time is
recognized as the functional equivalent of terminating those parental rights. As
the Appellate Division noted in Wilke v. Culp, 196 N.J. Super. 487, 501 (App.
Div. 1984), effectively denying a remedy for visitation “cut[s] off forever the
child from his natural parent.” Ibid. Therefore, the State lacks a sufficiently
compelling justification to effectively sever this fundamental bond unless there
is a clear and convincing showing of harm to the child or parental unfitness.
Wilke, 196 N.J. Super. at 503.

In defense of the new statute, the opposition will undoubtedly argue that
denying reunification therapy under Title 9 is merely a healthcare regulation—
a valid exercise of the State’s police power—and not a legal Termination of
Parental Rights under Title 30. This relies on a distinction without a difference.
While the State possesses the authority to regulate the licensing and practice of
therapists, the Legislature cannot cloak a judicial jurisdiction-stripping measure
in the guise of a healthcare regulation. A right without a remedy is illusory.

Moreover, this statutory veto ignores that the child possesses an

independent, fundamental constitutional right to maintain a relationship with
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both parents. By empowering an alienating parent to unilaterally veto clinical
intervention, the statute allows one parent to unilaterally waive the child’s
constitutional rights without any judicial oversight or best-interests hearing.
When a child refuses contact due to alienation, and the State forbids the Court
from ordering the only clinical intervention capable of resolving that resistance
absent mutual consent, the State actively facilitates the permanent destruction
of the parent-child bond.

The New Jersey Supreme Court has explicitly recognized two
fundamental guideposts within its parens patriae authority: (i) “[t]he possibility
of serious psychological harm to [a] child . . . transcends all other
considerations[,]” Sorentino v. Family & Children’s Soc’y, 72 N.J. 127, 132
(1976); and (ii) that altering or severing a child’s psychological bonds is a matter
of profound constitutional gravity that demands rigorous judicial scrutiny. In /n
re Guardianship of J.C., 129 N.J. 1, 18-19 (1992), the Court held that claims
regarding the “serious and enduring emotional or psychological harm” of
severing a parent-child bond cannot be presumed; rather, they must be proven
by clear and convincing evidence through a nuanced, fact-specific inquiry
driven by well-qualified expert testimony. N.J.S.A. 9:2-4(g)(1)

unconstitutionally short-circuits this entire mandate.
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By empowering an alienating parent to unilaterally veto clinical
intervention, the statute forbids the Chancery Division from effectuating the
expert-driven remedies required by J.C. While the State will argue the court
retains other enforcement mechanisms (such as sanctions), in severe cases of
alienation, clinical intervention is often the only viable path to restoring the
relationship. When a judge is presented with a prima facie case of alienation,
finds that clinical intervention is the necessary remedy, but is rendered
powerless to order it solely due to the statutory veto, the constitutional injury is
crystallized. Applied in this manner, the statute permits the permanent severance
of parental contact—an as-applied, de facto termination—without the State or
the Court ever meeting the evidentiary burdens mandated by the Fourteenth
Amendment. See Santosky, 455 U.S. at 753; Wilke, 196 N.J. Super. at 503.

IV. The Ideal Fact Pattern and Procedural Posture for Appellate Review

To successfully strike down N.J.S.A. 9:2-4(g)(1), the Family Law
Executive Committee must identify a test case that isolates the statutory
“consent veto” as the exclusive barrier to the parent-child relationship. We do
not need a factually perfect or protracted case; rather, we need a procedural
posture where the constitutional deprivation is stark and occurs at the threshold

of the litigation. The ideal vehicle is one that demonstrates how the statute
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unconstitutionally acts as a prior restraint on the Judiciary’s fundamental fact-
finding function.

The ideal fact pattern begins simply with an estranged parent filing a
motion for reunification therapy, supported by a prima facie showing that the
child is being alienated and that the lack of contact is causing psychological
harm. In response, the custodial parent formally invokes the statutory veto,
refusing to consent to the clinical intervention.

The critical element for our constitutional challenge is the trial court’s
subsequent action. The ideal procedural posture occurs when the trial judge,
relying strictly on the plain language of N.J.S.A. 9:2-4(g)(1), denies the
estranged parent’s application on the papers without a plenary hearing. The
judge must conclude on the record that because the statute demands mutual
consent, the court wholly lacks the statutory authority to override the other
parent’s veto, rendering any evidentiary hearing to determine the existence of
alienation or clinical harm moot.

This specific procedural posture perfectly tees up our constitutional
arguments because it demonstrates the ultimate evisceration of due process. In
New Jersey, a parent is constitutionally entitled to a plenary hearing when there

i1s a genuine, material factual dispute regarding the welfare of their child. By



Page 10 of 11

invoking the statutory veto to preemptively shut down the litigation, the State
not only strips the Chancery Division of its equitable power to order a remedy
(the Winberry, Segal and Parish violations), but it forbids the court from even
determining whether clear and convincing evidence of harm exists. When a
statute prevents a court from even inquiring into the destruction of a
fundamental liberty interest, it effectuates a de facto termination of parental
rights devoid of any constitutional due process.

V. Conclusion and Recommendation

N.J.S.A. 9:2-4(g)(1) represents an unprecedented legislative
encroachment into the equitable jurisdiction of the family court and a severe
threat to the fundamental rights of both parents and children. By replacing
rigorous judicial fact-finding with a private consent veto, the statute creates an
unconstitutional paradigm where a fundamental right is constructively
extinguished without due process.

Therefore, we recommend that FLEC proactively advise family law
practitioners statewide to monitor their dockets for the specific fact pattern and
procedural posture outlined above. Once an appropriate test case is identified—
where a trial judge explicitly denies an evidentiary hearing or equitable remedy

based solely on the statutory veto—FLEC should be prepared to provide



Page 11 of 11

strategic appellate support, or seek amicus curiae status, to ensure this

unconstitutional mandate is swiftly struck down by the Appellate Division.
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Judge Potters ascended the bench in May, 2022, after practicing for 34 years. He is
currently assigned in Hudson County to the Family Division handling primary FM docketed
matters.



Thomas DeCataldo is a partner at Manzi, Epstein, Lomurro and DeCataldo in West
Orange. He devotes his practice exclusively to family law, and is a certified matrimonial
lawyer by the Supreme Court of New Jersey. He is a Past President of the Barry Croland
Family Law Inn of Court, and co-chairs the Family Law Executive Committee in Union and

Essex Counties. He is a longstanding member of the Family Law Executive Committee and
a member of the ABA.



Jeffrey Fiorello, Esq. Bio

Jeffrey Fiorello has been engaged in the practice of law since 1997. Jeffrey concentrates his
practice in the area of Family Law Mediation, assisting parties in the amicable resolution of
their issues concerning Custody, Parenting Time, Spousal Support, Child Support, College
Contributions, Distribution of Assets and Debts and related issues. In the past he has
handled Family Law Litigation, domestic violence, civil litigation and appeals.

Jeffrey is involved in leadership positions in the New Jersey State Bar Association as well as
the Passaic County Bar Association. He served as President of the Passaic County Bar
Association, 2011-2012. He continues to serve as a Trustee of that Association and for
years served as the Chairperson of its Family Law Section, the Chairperson of its
Continuing Legal Education Section and as the Chairperson of the Activities and Social
Committee. He is a court-qualified Family Law Mediator.

Jeffrey has extensively lectured and presented at seminars and continuing education
programs on Family Law matters and has authored many articles on family law issues. He
served as a Judicial Law Clerk to the Honorable Carole Weaver McCracken and the
Honorable Ralph L. DeLuccia from 1997 -1998.



MEGAN S. MURRAY, ESQ.

Megan S. Murray, Esq. 1s the founding partner of The Family Law Offices of Megan
S. Murray in Holmdel, New Jersey, and her practice is dedicated to family-law related
matters. She is a past Chair of the Family Law Section of the New Jersey State Bar
Association (serving for the term 2023-2024). Before becoming an Officer of the Family
Law Section, Megan served as the Co-Chair of the Legislative Subcommittee of the Family
Law Section.

Megan is a Fellow of the American Academy of Matrimonial Lawyers and an
affiliate of the Matrimonial Lawyer’s Alliance, whose membership is limited to 50 family
law practitioners in the state of New Jersey. Megan is Certified by the Supreme Court of
New Jersey as a Matrimonial Attorney. Megan has been named a Super Lawyer by New
Jersey Monthly. Since 2019, Megan has also been selected each year for inclusion in Best
Lawyers of America, ranking her among the top 5% of practitioners in the nation.

Megan is a member of the Monmouth County Bar Association and the Middlesex
County Bar Association. She previously served, for a period of two (2) years, as Co-Chair
for the Monmouth County Family Law Committee. She is a managing editor for the New
Jersey Family Lawyer. She has also been selected by New Jersey Monthly, Super Lawyers
Edition, as a Super Lawyer. In 2012, she received the Martin Goldin Award for her
dedication to the practice of family law.

Megan co-authored the book entitled Divorce in New Jersey. She has also been
published with regard to matrimonial matters in multiple publications, including but not

limited to, the New Jersey Law Journal, Middlesex Advocate, New Jersey Lawyer



Magazine, and the New Jersey Family Lawyer. She has also spoken at numerous seminars
across the state on issues relating to the practice of family law, including speaking on
multiple occasions at the annual Family Law Symposium and the New Jersey State Bar
Association’s Annual Meeting. Moreover, she has appeared as a guest speaker on Inside

the Law radio show on several occasions.






Dr. Danielle Forshee, LLI.C

Dr. Danielle Forshee, Psy.D, LCSW
New Jersey Licensed Psychologist (License #358100665500)
New Jersey Licensed Clinical Social Wotker (License #44SC05475000)
New York Licensed Clinical Social Worker (License #084434-01)

280 Highway 35, Suite 402C » Red Bank, NJ 07701 = (732) 695-4353 = www.drdanielleforshee.com
drforshee(@drdanielleforshee.com

Dr. Danielle Forshee is a licensed psychologist and licensed clinical social worker and the founder of Dr. Danielle
Forshee, LLC, an independent practice based in Red Bank, New Jersey focused on court-adjacent family matters.
Her work sits at the intersection of psychology and family law, with a sustained practice focus on high-conflict
separation and divorce, custody and parenting time disputes, and complex parent-child contact problems.

Dr. Forshee conducts psychological risk assessment and court-involved psychological assessment, parenting
coordination, parenting capacity evaluations and best interests evaluations. She also provides high-conflict co-
parenting.

She is a frequent speaker and trainer for legal and interdisciplinary audiences, with a focus on translating behavioral
health concepts into practical frameworks for decision-making in high-conflict family matters and court-adjacent
practice.
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