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Have you ever wondered whether an issue is emergent? Are self-created
custody issues emergent? Are financial issues emergent? This panel of
experienced attorneys and Judges will delve into what is actually an emergent
issue in family court and the best practices for handling those emergent issues.
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the trust and respect of both clients and colleagues. She handles matters ranging from
straightforward disputes to complex cases involving significant assets, including those of
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2025), as well as being twice named Professional Lawyer of the Year by the Commission on
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2024 and previously by the SCBA in 2014.

Her professional excellence has also been consistently recognized at the highest levels,
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order to maintain status as a Fellow in the AAML you must take continuing education credits
and practice a high level of family law litigation. Fellowship is a select group, and there are only
1600 across the entire country.

Ron serves or served on all levels of family law-related committees. Ron is the Editorin Chief
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New Jersey Supreme Court’s Board on Attorney Certification, Matrimonial Law Certification
Subcommittee.

Ron has been continually recognized as a Super Lawyer (a Thomas Reuters Business), Best
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TOP TEN TIPS FOR FILING AN EMERGENT APPLICATION

For every practitioner, it is always a tough decision to decide to file an Order to

Show Cause and whether there is an emergent issue that must be addressed. Often,
the emergency is self-created by the clients so managing the client’s expectations and
explaining why the Court should hear the self-created emergency is a challenge.
Attorneys should be wary of filing emergent applications on a regular basis and should
ensure that it is truly emergent before filing.

1.

Before you file an Order to Show Cause, attorneys should make a good faith
effort towards a resolution. These efforts can be highlighted in the Certification,
and the Court will understand that the Order to Show Cause was the last resort.

Every emergent issue must be looked at through the lens of whether there an
irreparable harm would occur if relief is not granted, in accordance with Crowe v.
De Gioia, 90 N.J. 126 (1982). An irreparable harm is one where there is no
remedy if the relief requested is not granted. If there is a remedy that would make
up for the “wrongdoing”, then it may not be irreparable.

Missed parenting time is generally not emergent as a parent can receive make
up time. Thus, if the issue that the litigant is seeking to be heard emergently, it is
important to highlight what irreparable harm would occur and why makeup
parenting time would not be a remedy.

If a child is in danger and the evidence demonstrates that danger, then make
sure that the relief requested seeks a solution to the issue. For example, if
substance abuse of a parent is an issue and the children are in danger due to the
substance abuse, then offer a solution such as rehabilitation, substance abuse
evaluation, supervised parenting time if appropriate, or other contact so that it is
clear that your client is simply seeking to ensure the children are safe.

If the issue that is emergent is financial, then it is imperative to demonstrate to
the court why the financial issue cannot be remedied by replacement of funds,
order of support on a motion, an unequal distribution of assets at a later date, or
any other payment to the party requesting relief.

Although R. 4:52-1 only requires a brief if an injunction is being sought, the brief
outlines for the court what the emergent issue is, why irreparable harm would
occur if the Order to Show Cause is not granted, and the case law that supports



10.

the position. Therefore, consider filing a brief with your Order to Show Cause
regardless of whether you are seeking an injunction.

When you seek the Court to hear an issue emergently, you must put the issue

and the reason in the Certification up front and center. Do not make the Court

read through background to get to the issue that is so important that it needs to
be heard emergently.

It is just as important to know your Judge as it is to know whether irreparable
harm will occur if relief is not granted. There are some Judges that simply do not
grant Order to Show Causes unless there is an extreme situation while other
Judge may hear the case emergently even though the Judge themselves are not
sure that the issue is really emergent.

We are all busy and it is often hard to be proactive at all times, but often, the
issues that necessitate an emergent application are ones that could have been
avoided. At every initial consultation and the beginning of your representation,
discuss with your client the need to bring issues to you to resolve with plenty of
time. In other words, don’t wait to you that their spouse is refusing to let them go
on vacation a week before the trip when they knew about the refusal months
before.

Being calm and collected during your oral argument and not allowing your
client’s emotions to come out in your argument will never not be a good idea.
Judges do not like the theatrics that some attorneys like to put on during oral
argument. The Court is over-taxed as it is — get to the point and highlight the
points that are most germane to the issue.















When NOT to File an Order to Show Cause
By: Hon. Marcia Silva, JSC (Ret.)

Orders to Show Cause are one of the most powerful tools available in family court litigation.
Because they permit emergent judicial intervention, they bypass the ordinary motion calendar
and allow courts to issue temporary relief on shortened notice or even ex parte. However, the
misuse of emergent applications has become increasingly common. Understanding when not to
file an Order to Show Cause is equally important as knowing when such relief is appropriate.

1. When There Is No Immediate Irreparable Harm

The threshold question is whether harm will occur before a motion can be heard. If the issue
can wait 20 — 30 days for regular motion practice, it is not emergent.

Examples:
o Parent is late on support payments
o Dispute over reimbursement of expenses
e A party wants documents or financial discovery
e A parent is occasionally late for parenting exchanges

If the harm can be remedied later with money or a court order, the application should be filed
by motion, not OTSC.

For example, in J.G. v. J.H., 457 N.J. Super. 365 (App. Div. 2019) the Court denied an order
to show cause because the applicant failed to demonstrate an "actual imminent threat of harm" to
the child. The court emphasized that uncorroborated statements and speculative harm are
insufficient to grant emergent custody. Similarly, in Crowe v. DeGioia, 90 N.J. 126 (1982), the
New Jersey Supreme Court underscored that preliminary relief, such as an injunction, should only
issue when necessary to prevent irreparable harm, which cannot be adequately redressed by
monetary damages.

2. When the Dispute Is Purely Financial

Most financial issues do not justify emergent relief unless assets are about to disappear.

NOT emergent examples:
e Temporary support disputes
e Requests to compel payment of ordinary expenses
e Counsel fee disputes
e Discovery issues

Possibly emergent (rare)

e Imminent sale of marital home
Rapid dissipation of marital assets
Cancellation of health insurance
Removal of funds from joint accounts



Even then, the applicant must show immediate harm, not speculation. Many emergent applications
fail because the certification is conclusory and not supported by evidence.

3. When the Issue Requires Extensive Fact Finding

Orders to Show Cause are designed for urgent interim relief, not mini-trials. Hand v. Hand,
391 N.J. Super. 102 (App. Div. 2007). Procedural due process rights are critical in family court
matters. Courts are cautious to ensure that defendants are afforded a meaningful opportunity to
respond. Orders issued ex parte, without proper notice or adherence to procedural requirements,
are particularly scrutinized and may be denied for failing to meet these standards. New Jersey Div.
of Youth and Family Services v. J.Y., 352 N.J. Super. 245 (App. Div. 2002).

If the dispute requires any of the following, the court will likely deny emergent relief and convert
to motion practice:

o Credibility determinations

o Expert testimony

e Detailed factual findings

4. When the Relief Sought Is Final Relief

An OTSC should not be used to obtain final adjudication of a family dispute.

Improper requests:
e Permanent custody change
e Permanent modification of parenting time
o Final alimony determination
e Distribution of marital assets

The purpose of an OTSC is temporary relief pending further proceedings. Courts have
repeatedly held that changes in custody are not to be made without a plenary hearing, absent
exigent circumstances. See, e.g., Mackowski v. Mackowski, 317 N.J. Super. 8, 11 (App. Div.
1998) (holding that failure to conduct a plenary hearing and to interview a child regarding change
in custody was inconsistent with R. 5:8-6); G.C. v. M.Y., 278 N.J. Super. 363, 368 (App. Div.
1995) (holding that it was improper to change custody on an emergent basis without a plenary
hearing and interview with the children in the absence of imminent or threatened harm to the
children); Lavene v. Lavene, 148 N.J. Super. 267, 273 (App. Div. 1977) (holding that the lack of
adequate findings by the trial judge with respect to the custody award requires remand as to the
issue); Faucett v. Vasquez, 411 N.J. Super. 108 (App. Div. 2009).

The concern is that if an emergent interim parenting-time arrangement persists long enough, it
may be argued to be the operative baseline from which "changed circumstances" must be shown,
potentially shifting the litigation posture and increasing the difficulty of returning to the prior
arrangement absent a developed record.

5. When the Parties Have Not Attempted Resolution

Family courts expect counsel to attempt informal resolution first.



OTSCs are often denied when:

Counsel never contacted the adversary
No demand letter was sent

Mediation was not attempted

The issue arose only hours before filing

Judges frequently view this as manufactured urgency. Family courts exercise significant

discretion in determining whether emergent relief is warranted. In Milne v. Goldenberg, 428 N.J.
Super. 184 (App. Div. 2012), the Court emphasized the deference given to family court fact-
finding due to its special jurisdiction and expertise in family matters. This discretion is exercised
to balance the need for immediate intervention against the potential misuse of judicial resources.
New Jersey has a strong preference for settlement, particularly in family law matters, where
litigation can be emotionally and financially taxing. See also D.A. v. R.C., 438 N.J. Super. 431,
432 (App. Div. 2014) (matter remanded for the trial judge to refer the matter to mediation as
required under R. 5:8-1 where custody and parenting time was an issue).

6. When the Situation Is Self-Created: Unclean Hands

Courts are reluctant to grant emergent relief where the applicant:

Delayed bringing the issue
Ignored earlier court orders
Contributed to the alleged emergency

If the applicant waited weeks or months before seeking relief, the situation is generally not
emergent.

7. When the Court Can Provide Relief Through Rule 1:10-3

If the issue is failure to comply with an existing order, the appropriate remedy may be
enforcement.

Examples:

Unpaid support
Failure to reimburse expenses
Violation of parenting schedule

These are usually addressed through enforcement motions, not emergent applications.

&. When Parenting Disputes Are Routine

Many parenting conflicts are framed as emergencies but are not.

Examples of Non-Emergent Parenting Issues

Disagreements about extracurricular activities
Scheduling conflicts

Minor holiday disputes

Complaints about parenting style



These issues are typically addressed through:
e Mediation
o Parenting coordination
e Regular motion practice

What may be considered emergent:

1. Unlawful Removal of a Child from Jurisdiction: If a parent relocates a child out of New Jersey
without obtaining the required court order or the consent of the other parent, this may constitute
an emergent issue. Under N.J.S.A. 9:2-2, a parent must demonstrate "cause" and obtain court
approval before removing a child from the state when the other parent objects. Failure to comply
with this statutory requirement can lead to an OTSC to secure the child's return to the jurisdiction.
Dever v. Howell, 456 N.J. Super. 300 (App Div. 2018).

2. Imminent Threat of Harm to the Child: Parenting time issues involving allegations of abuse,
neglect, or other immediate risks to the child's safety may be deemed emergent. For example, in
J.G.v.J.H.,457 N.J. Super. 365 (App. Div. 2019), the court denied an OTSC for emergent custody
due to insufficient evidence of imminent harm but granted temporary custody based on concerns
about potential violence in the custodial parent's home. This demonstrates that credible allegations
of harm, even if not fully corroborated, may prompt the court to take protective measures.

3. Violation of Court-Ordered Parenting Time: A parent's failure to comply with court ordered
parenting time, particularly when it results in the other parent being deprived of access to the child,
can also be considered emergent. In D.A. v. R.C., 438 N.J. Super. 431 (App. Div. 2014), the
plaintiff filed an OTSC alleging that the defendant had disregarded court orders, preventing her
from seeing her child for an extended period. Such violations may prompt the court to intervene
to enforce compliance and protect the parent-child relationship.

In summary, orders to show cause are frequently denied in New Jersey Family courts due
to the high threshold for demonstrating irreparable harm, the need for credible and specific
evidence, adherence to procedural safeguards, judicial discretion, and the policy favoring stability
and amicable resolutions. These principles ensure that emergent relief is granted only when
absolutely necessary and supported by substantial justification.



Stability and Survival: Orders to Show
Cause in Financial Matters

By: Ronald G. Lieberman

Introduction

Anyone who practices in the Family Part has seen it: a client walks in with a real
financial problem such as mortgage arrears, accounts having been frozen, or even support
stopped and wants immediate relief. The instinct is to act quickly. Often, that means filing an
Order to Show Cause (OTSC).

Sometimes that is the right move. Often, it is not.

In financial matters, an OTSC is a blunt instrument. It is designed for situations where
waiting even a few weeks for a motion cycle would cause damage that cannot be undone. That is
a narrow category of application. The problem is not that financial issues are unimportant. They
usually are. The problem is that importance is not the standard. Urgency, true urgency, is. This is
where many applications go off track.

Procedural Posture

Orders to Show Cause fall under Rule 4:52, which governs injunctive relief. Financial
disputes in family cases, by contrast, are expected to proceed under Rule 5:5-4, through ordinary
motion practice. That divide matters more in practice than it does on paper.

Judges in the Family Part expect financial issues to be briefed, documented, and
presented with a complete record. When an OTSC is filed instead, the immediate question either
spoken or not from a judge is why couldn’t this have been handled by motion? If the answer is
not obvious, the application starts off on the wrong foot.

Legal Standard

The legal standard for granting relief through an OTSC is drawn from Crowe v. De
Gioia, 90 N.J. 126 (1982). The four factors are well known to all: (a) immediate and irreparable
harm; (b) a settled legal right; (c) a reasonable probability of success on the merits; and (d) that
the balance of equities favors relief.

In financial cases, everything tends to collapse into the first factor. Irreparable harm is not
a flexible concept. It does not mean inconvenience. It does not mean pressure. It means that



something will happen that cannot later be fixed with money or a court order. That is a high bar,
and it is supposed to be. In fact, our state’s Supreme Court made it so when it held "[h]arm is
generally considered irreparable in equity if it cannot be redressed adequately by monetary
damages." Id. at 132-133. Each factor must be clearly and convincingly demonstrated. McKenzie
v. Corzine, 396 N.J. Super. 405, 414 (App. Div. 2007).

Financial Harm and Irreparability

Financial harm is generally not irreparable because it can be compensated later. That
principle is not relaxed simply because the case is in the Family Part. But there are limits to that
rule which a practitioner should consider using for a client.

When financial strain translates into something more concrete that can be articulated such
as loss of housing, inability to pay for basic needs, or disruption of a child’s day-to-day stability,
then the analysis changes. At that point, the harm is no longer abstract. It is immediate. Even
then, courts do not assume irreparability. They look closely at timing of the application,
documentation, and whether the situation truly requires intervention now, as opposed to in a few
weeks. If the issue has been developing for months, the issue of why your client waited to file
becomes difficult to explain.

When OTSC Make Sense

There are patterns when OTSC make sense with financial issues. Cases involving
dissipation of assets are one. If funds are being moved or accounts are being drained, courts are
more receptive to acting quickly. Preserving the status quo is a traditional equitable function, and
judges recognize it. As we held almost 30 years ago, “...[t]he purpose of a preliminary
injunction is ‘to maintain the parties in substantially the same condition ‘when the final decree is
entered as they were when the litigation began.’”” Subcarrier Communications, Inc. v. Day, 299
N.J. Super. 634, 639 (App. Div. 1997).

Housing-related issues are another. Imminent foreclosure or eviction tends to get
attention, particularly when supported by actual notices and deadlines as opposed to just general
concern or supposition.

Then there are cases where financial support has stopped abruptly, and the dependent
party has no practical ability to meet basic expenses. Those situations can qualify, but only if the
hardship is immediate and supported by real numbers.

Occasionally, cases arise where one party has cut off access to joint funds entirely,
leaving the other with no means to function. Those can justify intervention as well.



What these situations have in common is not their category but is their immediacy.

Where OTSCs Commonly Fail

This is where experience with the judge, and the practitioner, matters.

Many OTSC applications fail because the issue, while legitimate, is not emergent.
Disputes over income, lifestyle, or equitable distribution are routinely presented as urgent. They
are not. Filing over one or more of those disputes is certain to lead to a denial.

Another recurring problem faced by the practitioner is timing. An application that follows
weeks let alone months of inaction in the face of a known dispute or issue is difficult to reconcile
with a claim of immediate harm. Judges notice that immediately.

There is also a tendency by the practitioner to overreach. Applications that attempt to
resolve entire financial disputes under the guise of emergent relief rarely succeed. At best, they
are pared down. At worst, they are denied outright.

How These Applications Actually Play Out

On paper, the OTSC process is structured: filing of the motion, then an initial review by a
judge, followed by temporary restraints, and then a return date. In practice, it is more fluid.

The initial review by a judge is often quick and heavily dependent on how clearly the
issue is presented. If the harm is obvious, relief may be granted. If it is not, the application may
be denied before the other side is even heard. But, a practitioner should not shy away from
arguing financial relief is a proper use of an OTSC because the judiciary has the power “to
prevent irreparable harm and to preserve the status quo through the device of awarding
temporary financial support pending a full investigation of the case.” Crowe, supra, 90 N.J. at
132.

The return date is where the record begins to matter more. At that point, the court is less
concerned with urgency and more concerned with whether the relief should continue.
Practitioners sometimes underestimate that shift. A practitioner must recall when affidavits
conflict, a court should not attempt to evaluate their credibility without an evidentiary hearing.
Passaic Jr. Chamber of Commerce v. Housing Auth., 45 N.J. Super. 381, 385 (App. Div. 1957).
The nonmoving party has a fundamental right to due process which “requires an opportunity to
be heard at a meaningful time and in a meaningful manner. Doe v. Poritz, 142 N.J. 1, 106 (1995).

From the bench, financial OTSCs raise familiar concerns. First, fairness is on the judge’s
mind. The other party may have little time to respond, and the court is being asked to act quickly
on an incomplete record. Second, a judge may be faced with informational gaps. Financial cases
are rarely simple, and emergent applications often present only part of the picture. Third, and



perhaps most significantly, judges are trying to discern the movant’s credibility. Judges see a
high volume of these OTSC applications. They develop a sense of which ones are truly urgent
and which are not. That assessment can influence the outcome.

Practical Considerations

For practitioners, the decision to file an OTSC should be made with some restraint (pun
intended).

The strongest applications are the simplest ones. They identify a specific problem,
explain what will happen if nothing is done, and request limited relief to prevent that outcome.
They do not try to do everything in a case all at once.

A practitioner needs to remember this mantra of DST: (a) Documentation matters; (b)
Specificity matters; and (c) Timing matters.

A practitioner may want to add a fourth mantra: Judgment. Not every urgent client
problem is an emergent legal issue. Recognizing the difference is part of the job of the attorney
and explaining why an issue is not emergent is the attorney’s skill that needs to be learned.

Conclusion

Orders to Show Cause have a place in financial family litigation, but it is a narrow one.
Used appropriately, they can stabilize a situation that would otherwise deteriorate quickly. Used
improperly, they can undermine the credibility of both the application and the attorney
presenting it. The distinction is not difficult to present to a client: urgency is required. The
challenge is applying that standard in real time, often under pressure. That is where experience of
the attorney, and not instinct, tends to make the difference.




