Hot Topics in Land Use

Wednesday, May 13, 2026
1:30-3:00 p.m.

This program is designed for attorneys navigating the evolving landscape of land
use law. The panel will provide a timely and comprehensive update on recent
affordable housing changes, new case law developments and potential
legislative changes that every practitioner should know.

Moderator/Speaker:

Hon. Douglas K. Wolfson (Ret.), Edgewood Properties Inc.
Panelists:

Donna M. Jennings, Esq., Wilentz Goldman & Spitzer
Jennifer Mazawey, Esq., K&L Gates LLP

Robert F. Simon, Esq., Herold Law, PA

Jason R. Tuvel, Esq., Prime & Tuvel LLC



Hon. Douglas K. Wolfson (Ret.), Edgewood Properties, Inc.

Hon. Douglas K. Wolfson is general counsel to Edgewood
Properties where he mediates and arbitrates civil matters in
employment, environmental/Spill Act coverage, commercial
and personal injury. He is a retired Superior Court judge,
having served in the Middlesex Vicinage.




Donna M. Jennings, Esq., Wilentz Goldman & Spitzer

Donna M. Jennings is a shareholder at Wilentz, Goldman
& Spitzer, P.A. and co-chair of the firm's Land Use group, a
member of the Management Committee, and the firm's vice
president. Ms. Jennings has handled litigation related to the
Religious Land Use and Institutionalized Persons Act (RLUIPA)
on behalf of individuals and institutions who were
discriminated against by unfair zoning codes and landmarking
laws. With regard to her affordable housing practice, both
public and private entities seek from Ms. Jennings’ advice on
compliance and regulations issues in connection with
complex projects, ranging from site acquisition, through
construction and permanent financing.

For over 20 years, Ms. Jennings has represented clients in land use approvals at all

governmental levels, as well as in environmental and regulatory matters, including site plan
approvals, subdivisions, variances, rezoning applications, environmental permits, access
permits, and negotiations of agreements with governmental entities related to land
development. She also handles litigation in both State and Federal Courts related to Right to
Farm and Prerogative Writs matters. A selection of projects she has worked on include
healthcare facilities, distribution centers, office parks, hotels, religious institutions, electric
generating facilities, petroleum terminals, refineries, service stations, automotive dealerships,
fast food restaurants and solar farms, in addition to a variety of residential, commercial,
manufacturing, and other industrial projects. Prior to joining the firm, she served as a judicial
clerk for the Honorable Robert J. Quackenboss, Chancery Division, Middlesex County.
Ms. Jennings is a frequent speaker in professional forums, including ICLE, Lorman Education
Services, NBI, and the Atlantic Builders Convention. She has also published numerous articles
and is a contributing author to the Land Use Chapter in Commercial Real Estate Transactions
in New Jersey (ICLE 2003, 2006 & 2010).

In 2014, the New Jersey Supreme Court appointed Ms. Jennings to serve a 4-year term on

the District VIl Fee Arbitration Committee and in 2017 she was appointed to serve as Chair.
In 2017, Ms. Jennings received the Professional Lawyer of the Year Award from the New Jersey
Commission on Professionalism in the Law. Since 2015, she has been selected for inclusionin
the New Jersey Super Lawyers list in the field of Land Use, and she has been recognized
by Chambers USA since 2021 in the field of Land Use. In addition, she has been distinguished
with a Martindale-Hubbell AV Preeminent Peer Review Rating, was included in the list of "50
Women of Influence" in New Jersey in the commercial real estate sector by Real Estate New
Jersey magazine, and was named to the New Jersey Law Journal's "40 Under 40" list. Ms.
Jennings was selected for inclusion in the 2022, 2025, and 2026 Best Lawyers in America lists
in the area of Land Use and Zoning Law.




Jennifer Mazawey, Esq., K&L Gates LLP

Jennifer Mazawey is a partner in the firm's Real Estate
practice. Her experience includes working with developers in
a number of asset classes, including mixed-use residential,
retail, industrial, and office. Jennifer advises clients on all
aspects of the development process, including zoning
analyses, zoning changes, local planning board and zoning
board approvals, and permit acquisition. She also assists
clients with navigating the redevelopment process, which
may include designation as a site’s redeveloper, negotiation
of redevelopment agreements, tax abatement applications, and negotiations of financial
agreements. Jennifer works to secure state and local financing incentives for her clients and
assists in a range of other transactional matters for them as well, including commercial
leasing.

Prior to joining the firm, Jennifer served as a partner at a Newark law firm where she
focused on commercial real estate and redevelopment, land use, and environmental law.
She worked with clients to acquire development approvals before local boards, proceed
through the redevelopment process, and obtain local and state financing incentives.
Jennifer assisted clients with permit acquisitions from agencies such as the Department of
Environmental Protection and the Department of Transportation.

Jennifer has over 20 years of experience practicing education law, advising clients on
board governance, labor relations, special education, and school construction. She has
handled matters at the Public Employment Relations Commission, Office of Administrative
Law, and before state and federal courts.



Robert F. Simon, Esq., Herold Law, PA

With over 33 years of experience, Rob Simon has established a
reputation for zealous and diligent advocacy in representing clients in
avariety of land use and real estate matters before local zoning and
planning boards and in State and Federal Court. He also represents
clients in commercial and residential real estate transactions. A
shareholder and director at Herold Law, P.A., in Warren, NJ, he serves
clients throughout New Jersey.

Mr. Simon is currently Vice Chairman of the Land Use Section of
the New Jersey State Bar Association; Attorney for the Township of
Tewksbury Land Use Board; Special Land Use Counsel for the Borough
of Wallington as to Affordable Housing and Redevelopment matters; Attorney for the Township of
Millburn Board of Adjustment; and Special Counsel to the Township of Readington.

He has previously served as Secretary and member of the Board of Directors of the Land Use
Section of the New Jersey State Bar Association; District Chair for the Office of Attorney Ethics,
District XIll Fee Arbitration Committee; Panel Chair, District V-B Fee Arbitration Committee; and
Chairman of the Borough of Peapack-Gladstone Land Use Board. He is a frequent panelist at land
use seminars sponsored by ICLE and Lorman Education Services. Mr. Simon was recognized on the
2025 New Jersey Super Lawyers list by Thomson Reuters in the field of land use law, and in 2023,
received a Lifetime Achievement Award from the New Jersey Highlands Coalition. He has also been
qualified as an expert witness by the Superior Court of New Jersey and the District Court of New
Jersey.

Mr. Simon received his B.A. from Johns Hopkins University, Baltimore, Maryland, and his J.D. from
Yeshiva University, Benjamin N. Cardozo School of Law, New York, New York, where he served as a
member of the Editorial Board of the New Europe Law Review. He was a judicial law clerk to the
Honorable R. Benjamin Cohen, J.S.C. He has been admitted to practice law in New Jersey and New
York, including U.S. District Court (District of New Jersey; Southern and Eastern District of New York)
and U.S. Court of Appeals (Second and Third Circuit). He is a member of the Real Estate Law Section
and the Land Use Law Section of the New Jersey State Bar Association.



Senator Holly T. Schepisi, O’Toole Scrivo LLC

Holly Schepisi has more than twenty-five years of
experience in corporate, land use and real estate law,
complex financial transactions, and government service.
Clients regularly turn to her to provide attentive counsel on
a wide range of acquisitions, general corporate matters,
zoning, regulatory matters, and land use issues.

Ms. Schepisi served as a member of the New Jersey
General Assembly from 2012 until March 25, 2021, when
she was sworn in as a member of the New Jersey State
Senate. Senator Schepisi represents the 39th Legislative
District, which includes twenty-eight municipalities in Bergen County. She serves as a
member of the Health, Human Services, and Senior Citizens Committee and the Community
and Urban Affairs Committee and has been selected as the Conference Leader. While in the
Assembly, she has sat on the Environment and Solid Waste, Judiciary, Housing, and
Appropriations Committees.

Prior to joining the firm, Ms. Schepisi started her own firm, Schepisi Consulting & Law,
LLC. She was also a Managing Director and Investment Review Committee member of an
affiliated group of private equity and venture capital funds with a national focus on small
businesses and the social benefits of supporting entrepreneurs and enhancing local job
creation.

Most recently, Ms. Schepisi served as Vice President of Holy Name Medical Center and
President of its Foundation.

Experienced in public issues, Ms. Schepisi currently serves as counsel to the Park Ridge
Board of Public Utilities and previously served as the public defender for the Borough of
Oakland and the township attorney for River Vale, where she successfully helped the
municipality acquire the River Vale Country Club. She is an executive committee board
member of the Bergen Community College Foundation, a board member for the Adler
Aphasia Center, the prior President of the Fordham Law Alumni Association, New Jersey
Chapter, and served as an advisory board member of Provident Bank, SB One Bank, and
Interchange Bank.




Jason R. Tuvel, Esq., Prime & Tuvel LLC

Jason R. Tuvel has been fully immersed in New Jersey
Land Usage and Development law for the past 15 years.
Recognized as a Super Lawyers “Rising Star” for the
past 9years, Jasonis arecognized speaker at ICLE
events and a sought-after contributor to legal education
seminars on New Jersey Land Use and Development
law.

From retail shopping centers, to mix use buildings,
warehousing and manufacturing buildings, Jason has
successfully represented clients in court to obtain land
use approvals for clients in all 21 Counties of New
Jersey. This a proud accomplishment that not many attorneys can claim.

Jason Tuvel was named Partner of Prime, Tuvel & Miceli in July, 2019 and heads up the
North Jersey offices, while continuing to support the South Jersey office; enabling state-
wide representation for our clients in all real estate matters big and small.

Jason received his undergraduate degree, a B.A., from Rutgers University in New
Brunswick, NJ and his J.D. Law Degree from Rutgers School of Law in Newark, NJ.

When not servicing his client’s short- and long-term objectives, Jason loves to spend
time with his family; watching baseball and football and playing with his young daughter
and son.
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I.  Introduction of Speakers and Topic (2 minutes)

a. Moderator/Speaker: Hon. Douglas Wolfson, JSC (Ret.) General Counsel, Edgewood
Properties, Inc.

b. Speakers:

Donna M. Jennings, Esq. Wilentz Goldman & Spitzer, PA, Woodbridge

Jennifer Mazawey, Esq. K&L Gates, LP, Newark

Hon. Holly Schepisi, Esq. State Senator, 39th District, and O’Toole Scrivo, LLC, Cedar Grove
Robert F. Simon, Esq. Herald Law, PA, Warren

Jason R. Tuvel, Esq. Prime, Tuvel & Miceli, LLC, Hackensack

II.  Notice Statute - Jason Tuvel, Panel (10 minutes)
a. New Statute — N.J.S.A. 35:3-2 and N.J.S.A. 35:3-3
b. Practical applications

III.  Local Redevelopment and Housing Law update — Jason Tuvel, Panel (15 minutes)
a. Galaxy Towers Condominium Assoc. v. Town of Guttenberg

IV.  Data Center Developments — Jennifer Mazawey, Panel (20 minutes)
a. Ordinance provisions
b. Redevelopment
c. Preparation
d. Pubic opposition

V.  Land Use Potpourri — Senator Schepisi, Panel (20 minutes)
a. What is Happening in Trenton

b. REAL Rules — moratorium — status of litigation

VI.  Affordable Housing Update — Judge Wolfson, Donna Jennings, Robert Simon, Panel (20
minutes)

VII.  Conclusion and Q&A (3 minutes)
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35:3-2. Publishing or advertising legal notices; public entities;..., NJ ST 35:3-2

New Jersey Statutes Annotated
Title 35. Legal Advertisements
Chapter 3. Official Electronic Publication (Refs & Annos)

N.J.S.A. 35:3-2
35:3-2. Publishing or advertising legal notices; public entities; requirements; Internet webpage; Internet archive

Effective: June 30, 2025
Currentness

a. After March 1, 2026, whenever a public entity is required by law or by order or rule of any court to publish or advertise
a legal notice, the public entity shall publish or advertise the legal notice on the public entity's official Internet website. The
public entity's official Internet website shall be accessible and available to the public free of charge. A direct hyperlink to legal
notices published on the public entity's official Internet website shall be conspicuously placed on the website's homepage.

b. No later than March 1, 2026, the Secretary of State, with support from the Office of Information Technology and any other
State agency the secretary deems necessary, shall establish an Internet webpage on which shall be included hyperlinks to the
legal notices webpage of each public entity created pursuant to subsection a. of this section. The legal notices hyperlink webpage
established by the secretary shall be accessible and available to the public free of charge and shall be accessible by direct
hyperlink conspicuously placed on the Secretary of State's Internet homepage. Each public entity shall submit the hyperlink to
the Secretary of State and provide any updates thereto prior to effectuation.

c. No later than March 1, 2026, a public entity shall maintain an Internet archive of legal notices that are no longer displayed,
which shall be kept for at least one year. The archive shall not be subject to any records retention schedule adopted by the State
Records Committee nor to the “Destruction of Public Records Law (1953),” P.L.1953, c. 410 (C.47:3-15 et seq.). A public
entity shall display a legal notice on its legal notices Internet webpage for at least one week, or other time period as required
by law, before transferring the publication to the public entity's Internet archive. A local government unit shall initially publish
an Internet archive no later than July 1, 2026 and shall maintain the archive thereafter.

d. A local government unit may, in addition to the publication on its official Internet website pursuant to subsection a. of this
section, publish or advertise a legal notice separately on an eligible online news publication that meets the criteria of subsection
b. of section 3 of P.L..2025, c. 72 (C.35:3-3). The local government unit shall provide a notice in a prominent location on its
official Internet website if it publishes or advertises its legal notices in an online news publication and shall publish a hyperlink
to the online news publication.

Credits
L.2025, c. 72, § 2, eff. June 30, 2025.

N.J.S. A.35:3-2, NJ ST 35:3-2
Current with laws through L.2025, c¢. 176 and J.R. No. 12.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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35:3-3. Publishing or advertising legal notices; corporations,..., NJ ST 35:3-3

New Jersey Statutes Annotated
Title 35. Legal Advertisements
Chapter 3. Official Electronic Publication (Refs & Annos)

N.J.S.A. 35:3-3
35:3-3. Publishing or advertising legal notices; corporations, individuals, or any non-public entities; requirements

Effective: June 30, 2025
Currentness

a. (1) After March 1, 2026, whenever a corporation, individual, or any other entity that is not a public entity is required by law
or by the order or rule of any court to publish or advertise a legal notice, the corporation, individual, or other entity shall publish
or advertise the legal notice on an online news publication that satisfies the requirements of subsection b. of this section.

(2) The corporation, individual, or other entity shall select an online news publication based on the geographic target as
established or implied under the law, court order, or court rule requiring publication.

b. To be an eligible online news publication under subsection a. of this section, an online news publication shall:

(1) use a domain name for the Internet website that will be easily recognizable and understandable to users of the website as
belonging to that online news publication;

(2) maintain the online news publication on the Internet in a manner that is fully accessible and searchable by members of the
public at all times, other than during routine maintenance or circumstances outside of the operator's control;

(3) ensure that legal notices published or advertised on the online news publication comply with the requirements that would
apply to the legal notices if they were published in a physical newspaper, as applicable;

(4) maintain an archive for at least one year of notices that are no longer displayed on the online news publication;

(5) display a legal notice for at least one week, or other time period as required by law, before placing it in archive;

(6) enable legal notices, both those currently displayed and those archived, to be accessed by key word, by party name, by case
number, by county, or other useful identifiers;

(7) maintain an adequate security system and develop a contingency plan for coping with and recovering from power outages,
systemic failures, and other unforeseen circumstances;

(8) not charge a fee or require registration or a subscription to view legal notices;

WESTLAW
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35:3-3. Publishing or advertising legal notices; corporations,..., NJ ST 35:3-3

(9) maintain media liability insurance of up to $1 million;

(10) have been in continuous operation for at least three years, which can be satisfied by the online news publication itself or
by a company that has a controlling or majority interest in the online news publication; and

(11)(a) provide the number of monthly unique website visits and monthly unique website visits by users in this State and in
each county, as evidenced by IP address or other appropriate identifier, which shall be prominently displayed on the Internet
homepage of the online news publication along with the criteria provided in this subsection, or a hyperlink to a webpage
displaying such criteria, and whether the online news publication meets each criteria.

(b)(i) To qualify as an online news publication eligible to publish legal notices for municipal-wide circulation, the online news
publication shall receive 4,000 unique monthly visits on average as calculated annually, no less than 50 percent of which shall
be from IP addresses within the applicable municipality or within a 10-mile radius of the municipality.

(i1) To qualify as an online news publication eligible to publish legal notices for county-wide circulation, the online news
publication shall receive 50,000 unique monthly visits on average as calculated annually, no less than 50 percent of which shall
be from IP addresses within the applicable county or within a 10-mile radius of the county.

(iii) To qualify as an online news publication eligible to publish legal notices for State-wide circulation, the online news
publication shall receive 350,000 unique monthly visits on average as calculated annually, no less than 50 percent of which
shall be from IP addresses within the State.

c. The price to be paid for publishing all public notices or legal notices in an online news publication pursuant to P.L..2025, c.
72 (C.35:3-1 et al.), shall not exceed the rates established pursuant to R.S.35:2-1.

d. Unless otherwise provided pursuant to applicable law or court rule or order, an online news publication that receives a legal
notice for publication pursuant to this section shall publish the notice within 24 hours of receipt.

e. An online news publication that falsely represents that it meets the criteria established pursuant to subsection b. of this section
and accepts legal notices for publication shall deemed to have committed an unlawful practice under P.L.1960, c. 39 (C.56:8-1
et seq.) and liable to enforcement by the Attorney General pursuant to the provisions of P.L.1960, c. 39 (C.56:8-1 et seq.).

Credits
L.2025, c. 72, § 3, eff. June 30, 2025.

N.J.S. A.35:3-3, NJ ST 35:3-3
Current with laws through L.2025, c. 176 and J.R. No. 12.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

This opinion shall not "constitute precedent or be binding upon any court." Although it is posted on the
internet, this opinion is binding only on the parties in the case and its use in other cases is limited. R. 1:36-3.

THE GALAXY TOWERS
CONDOMINIUM
ASSOCIATION, INC.,

Plaintiff-Appellant,
V.

TOWN OF GUTTENBERG,

Defendant-Respondent.

THE GALAXY TOWERS
CONDOMINIUM
ASSOCIATION, INC.,

Plaintiff-Appellant,

V.

TOWN OF GUTTENBERG
PLANNING BOARD and
MAY GUTTENBERG, LLC,

Defendants-Respondents.

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NOS. A-1564-23

A-3880-23




Submitted December 2, 2025 — Decided April 9, 2026

Before Judges Gooden Brown and DeAlmeida.

On appeal from the Superior Court of New Jersey, Law

Division, Hudson County, Docket Nos. L-1138-23 and

L-1889-23.

Beattie Padovano, LLC, attorneys for appellant (John J.

Lamb and Arthur M. Neiss, of counsel and on the

briefs).

Waters, McPherson, McNeill, PC, attorneys for

respondents Town of Guttenberg and Town of

Guttenberg Planning Board (Eric D. McCullough, of

counsel and on the briefs).

Gibbons PC, attorneys for respondent May Guttenberg,

LLC (Cameron W. MacLeod, of counsel and on the

brief).
PER CURIAM

Plaintiff Galaxy Towers Condominium Association, which manages

property associated with 1,076 condominiums in the Town of Guttenberg (the
Town), appeals from two December 20, 2023 Law Division orders granting the
Town summary judgment, denying plaintiff's cross-motion for summary
judgment, and dismissing with prejudice plaintiff's prerogative writs complaint

challenging Ordinance 32-16 (the R-5 ordinance). Separately, plaintiff also

appeals from the July 12, 2024 order upholding Guttenberg Planning Board's
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(Board's) grant of site plan approval to defendant May Guttenberg, LLC (May
Guttenberg) for a construction project enabled by the R-5 ordinance.

We consolidate the appeals for purposes of issuing a single opinion. For
the reasons that follow, we reverse the December 20, 2023 orders in A-1564-23
and invalidate the R-5 ordinance. We reverse the July 12, 2024 order in A-3880-
23 because invalidating the R-5 ordinance renders the site plan approval void.

L.
A. A-1564-23

By way of background, on June 15, 2009, the Board adopted a master plan
update reexamination report and land use plan element amendment (the
reexamination report), providing that pursuant to the 2003 master plan, the town
intended to identify appropriate areas of the town for "mixed[-]use, mid-rise
residential and high-rise residential uses." The reexamination report also stated
that "allowing greater building height" would "promote appropriate growth and

increas[e] the tax base."

3 A-1564-23



The reexamination report discussed "J.F. Kennedy Boulevard East"!
(Boulevard East), the street where plaintiff's property and May Guttenberg's
proposed project were located, as follows:

Boulevard East is a rather heavily traveled road that
connects a number of municipalities in northern
Hudson County. The entire east side of this street
within Guttenberg is already utilized for high-rise
residential development. However, the west side of
Boulevard East between 68th and 71st Streets has
potential for additional development. There is an
existing nine-story building on the north side of 68th
Street. An [eleven]-story building is located on a lot
bordered by Boulevard East, 70th Street and Bellevue
Avenue. But the remaining buildings along this stretch
of road are two to three stories in height, with existing
uses including commercial, residential and a nursing
home. There are some existing sizable lots in the area
as well, including on the blocks to the west of Bellevue
Avenue.

The west side of Boulevard East, south of 71st Street, was identified in
the reexamination report as an area "recommended for rezoning to permit
increased building heights." The recommended building height was between ten
and fifteen stories, with parking included to attract developers. The taller

buildings would only be erected on larger lots of at least 20,000 square feet. The

' Officially known as John F. Kennedy Boulevard East, and sometimes referred
to as JFK Boulevard East.
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maximum building height recommended was fifteen stories and 160 feet.> The
reexamination report also provided bulk regulations for lots less than 20,000
square feet and greater than 20,000 square feet.

On November 28, 2016, more than seven years after the reexamination
report was adopted, the Town Council first introduced the R-5 ordinance. The
Town published the following initial notice of the R-5 ordinance in the Star
Ledger on December 6, 2016:

STATEMENT OF PURPOSE OF ORDINANCE

The [R-5] [o]rdinance [i]Jmplements certain of the
recommendations set forth [i]n the reexamination
report entitled: "Master Plan Update Reexamination
Report and Land Use Plan Element Amendment"
prepared by Phillips Preiss Shapiro Associates, Inc.
which was adopted on June 15, 2009. The [R-5]
[o]rdinance modifies some of the regulations for the
existing R-4 Mid-Rise Mixed Use zone,®! creates the
R-5 High-Rise Residential Use Zone, along with
associated regulations, modifies the regulations for the
existing Commercial Zone, amends the standards
applicable to Particular Conditional Uses, and provides
revised off-street parking regulations. The [R-5]
[o]rdinance also amends the official Zoning Map of the

2 The R-5 ordinance later implemented a maximum of 180 feet.

3 On March 1, 2010, the Town had passed Ordinance 05-10 which created the
R-4 mid-rise mixed-use district (the R-4 ordinance). The R-4 ordinance
permitted a maximum building height of fifteen stories in the R-4 zone and
implemented recommendations in the reexamination report. The R-5 ordinance
subsequently limited the maximum building height of the R-4 district to five
stories.
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Town of Guttenberg pursuant to N.J.S.A. 40:55D-32 of
the Municipal Land Use Law, to change the zoning
designation of certain properties to the R-5 Zone as set
forth therein. A copy of the full [o]rdinance 1s available
to any member of the public at the Town Clerk's Office,
6808 Park Avenue, Guttenberg, New Jersey.

The R-5 ordinance was passed upon its second reading on December 19,
2016. Final publication of the R-5 ordinance appeared in the Star Ledger on
December 27, 2016, stating:

The foregoing ordinance was [i|ntroduced at a [r]egular
[m]eeting of the Governing Body of the Town of
Guttenberg held on November 28, 2016 and was read
for the first time. This ordinance was read for a second
time and was voted upon and adopted at a regular
meeting held on December 19, 2016. [A] [c]opy of this
ordinance is posted on the bulletin board in the
[m]unicipal [bJuilding. ORDINANCE[ ]#32-16 AN
ORDINANCE TO AMEND AND SUPPLEMENT
CHAPTER XXVIII, "ZONING," OF THE REVISED
GENERAL ORDINANCES OF THE TOWN OF
GUTTENBERG WHEREAS, the Town of Guttenberg
Joint Planning/Zoning Board (the "Board") undertook a
reexamination of the Master Plan pursuant to N.J.S.A.
40:55D-89 of the Municipal Land Use Law and [i]ssued
a reexamination report entitled: "Master Plan Update
Reexamination Report and Land Use Plan Element
Amendment" prepared by Phillips Preiss Shapiro
Associates, Inc. which was adopted on June 15, 2009, ]
... WHEREAS, the Town of Guttenberg also wishes to
amend the official Zoning Map of the Town of
Guttenberg, pursuant to N.J.S.A. 40:55D-32 of the
Municipal Land Use Law, to change the zoning
designation of certain properties as set forth herein.
Any [o]rdinance or [o]rdinances in conflict with the
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provision of these [o]rdinances are repealed to the
extent of such conflict. These [o]rdinances shall
become effective [iJmmediately upon final adoption
and publication thereof according to law.

The R-5 ordinance created a new high-rise residential use district known
as R-5. Sixty-seven properties formerly in the R-4 district became part of the
new R-5 district. In the R-5 ordinance, a high-rise residential building was
defined as a multi-story building consisting of between nine and fifteen stories.
There were bulk regulations for lots greater than 20,000 square feet and lots
smaller than 20,000 feet. For lots greater than 20,000 square feet, there was a
minimum front yard setback of ten feet; a minimum rear yard setback of five
feet; a maximum building height inclusive of indoor garage parking of fifteen
stories and 180 feet exclusive of roof appurtenances; and a minimum open space
requirement of ten percent of the lot size.

In enacting the R-5 ordinance, the Board determined it was not necessary
to provide individual notice to property owners within 200 feet of the affected
properties because the R-5 ordinance was implementing recommendations in the
reexamination report. On March 30, 2023, over six years after the R-5 ordinance

passed, plaintiff filed a complaint in lieu of prerogative writs challenging the R -

5 ordinance on the ground that the town violated the Municipal Land Use Law
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(MLUL), N.J.S.A. 40:55D-1 to -163, and due process in adopting the R-5
ordinance.

Later that year, the Town moved for summary judgment. In support, the
Town argued because the time permitted to appeal an ordinance was only forty-
five days, plaintiff's appeal filed over six years after the R-5 ordinance was
enacted was untimely. Plaintiff cross-moved for summary judgment, seeking
enlargement of the time to appeal pursuant to Rule 4:69-6(c). After conducting
oral argument, on December 20, 2023, the judge granted the Town summary
judgment, denied plaintiff's cross-motion, and dismissed plaintiff's complaint
with prejudice.

In an accompanying written statement of reasons, the judge determined
the Town properly enacted the R-5 ordinance because it carried out a directive
included in the 2009 reexamination report. Therefore, according to the judge,
the Town was not required to provide individual notice to adjacent property

owners.* The judge also found plaintiff filed its complaint significantly later

* We reject plaintiff's contention the judge erred in ruling the Town was not
required to provide individual notice. N.J.S.A. 40:55D-62.1 provides when a
municipality proposes a change to "the classification or boundaries of a zoning
district," notice must be given to all owners of real property within 200 feet of
the proposed new district. However, individual notice is not required if, as here,
the changes were recommended in a periodic general reexamination of the
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than forty-five days after the passage of the R-5 ordinance, and there was no
reason, in the interest of justice, to enlarge the time for appeal. Plaintiff's appeal
in A-1564-23 followed.
B. A-3880-23

On January 6, 2023, May Guttenberg published notice of its site plan
application in the newspaper and mailed notice to property owners within 200
feet of the project, including plaintiff. The notice contained the time, date, and
address of the Board's hearing where May Guttenberg's site plan application
would be discussed and described May Guttenberg's plan to develop a "fifteen
story mixed[-]Juse building" in the R-5 zone as permitted under the R-5
ordinance. The notice provided that May Guttenberg also sought bulk

variances.’

master plan. N.J.S.A. 40:55D-62.1. See Cotler v. Twp. of Pilesgrove, 393 N.J.
Super. 377, 379, 383-84 (App. Div. 2007) (explaining why individual notice to
neighboring property owners is not required when a new zoning ordinance
implements recommendations contained in a reexamination report or "results
from a periodic general reexamination of the master plan"). Moreover, a

reexamination must be completed at least once every ten years. N.J.S.A.
40:55D-89.

> May Guttenberg sought the following bulk variances: the minimum lot depth
requirement was 200 feet, but the lot depth varied, and at the deepest point was
only 175 feet; the front yard setback was supposed to be ten feet, but beginning
at the fifth floor, proposed balconies encroach into the front yard due to the
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The notice read:

Applicant specifically seeks preliminary and final
major site plan approval with variance and exceptional
relief for the development of the [p]roperty with a
fifteen[-]story mixed[-]Juse building, including . . .
approximately 202 residential units, a five-story
parking deck including approximately 206 parking
spaces, and approximately 10,000 square feet of non-
residential space (the "Application"). Amenities are
also proposed on the [p]roperty as part of the
development for the benefit of building residents. The
Application also proposes on-site stormwater
management, utilities, signage, lighting, landscaping,
and hardscaping.

Plaintiff first discovered the Town had adopted the R-5 ordinance when it
received notice of May Guttenberg's site plan application in 2023. Plaintiff's
residents comprise more than twenty percent of the Town's population and its
condominiums are located on Block 38 in the R-5 zone on the east side of
Boulevard East. May Guttenberg's project was proposed for Block 38, Lot 4,
located on the west side of Boulevard East between 68th and 69th Street, directly

across the street from plaintiff's condominiums.

curved front property line; the side yard setback was supposed to be either zero
or five feet, but on the south side of the property, a portion of the building was
set back only 0.1 feet; the rear yard setback should have been five feet but near
the service driveway the setback was only 0.1 feet; and open space should have
been ten percent of the lot size, but the open space at ground level was only 4.3
percent of the lot size.
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The project involved demolishing a two-story vacant nursing home and
constructing a 176-foot high-rise building with fifteen stories, 202 residential
units, parking, and a rooftop spa, pool, and terrace. Residential units would be
constructed "on the fifth through fifteenth stories." "The cellar and first four
stories, including the fourth[-]floor mezzanine," would contain "206 parking
spaces." The roof terrace on "the fifth floor" and the roof on "the fifteenth floor"
would include trees and open space.

Prior to the hearings on the application, the Board's attorney, Eric
McCullough, authored an initial assessment of the application (the initial
assessment), stating:

Building height - The [a]pplicant states the
project 1s [fifteen] stories. The Town Code defines a
"story" as[] "the portion of a building included between
the surfaces of any floor and the floor above it. If there
is no floor above it, then the space between the floor
and the ceiling next above it." [Guttenberg, N.J.,] Code
[§] 28-2.2. Ordinarily, the Board considers a ground

level used for parking to be a "story," and the definition
would support that conclusion.

The civil plans explain there are five stories of
parking[] located on the ground/first floor[] and the
second through fifth floors. However, the architectural
plans describe parking on the ground and first through
fourth floors. Thus, the architectural plans describe the
second level as the "first floor." That numbering is
inconsistent with the Town Code. (In the past, the
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Board has asked applicants to revise their plans to
identify a ground level story as the "first floor.")

The architectural plans create further confusion.
The "fifth" floor, which would be the sixth story on the
civil plans, contains [twelve] wunits and tenant
amenities. The architectural plans show a generic floor
plan for the "sixth" (seventh) through "fourteenth"
(fifteenth) floors, or nine levels. However, it is clear
that the plans are missing the last level of residential
units. The fifth/sixth floor has [twelve] units. Each
other floor has [nineteen] units. The nine levels with
the typical floor plan plus the fifth/sixth floor reveals a
shortfall in the total number of units, which the
[a]pplicant states is 202:

9 stories X 19 units = 171 units + 12 units
(fifth/sixth) = 183 units

There is a shortfall of [nineteen] units (202 - 183
= 19 units). It is clear that there are in fact [ten] stories
utilizing the typical floor plan, plus the story with
[twelve] units, plus [five] stories of parking, for a total
of [sixteen] stories.

Parking 5 stories
Residential/amenities 1 story
Typical residential plan 10 stories
TOTAL 16 stories

Additionally[,] although the civil plans state the
building is 180 feet, the architectural plans reveal the
roof 1s at 186'-6" feet, with appurtenances up to 204'-
8". Although the height may be another bulk variance,
the sixteenth story creates more of a problem. As
noted, a "high-rise" is defined as up to [fifteen] stories.
A [sixteen]-story building would be a non-conforming
use in the R-5 zone, requiring a use variance, which is
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a more complicated application. With only bulk
variances, the application could proceed before the
Board as a planning board. With a use variance, the
Board would sit as a zoning board of adjustment.

This issue should be addressed with the
[a]pplicant and its professionals.

Board hearings were conducted on January 18, 2023; February 22, 2023;
March 8, 2023; and March 20, 2023. During the hearings, McCullough
responded to questions regarding the sufficiency of the notice, confirming the
notice was sufficient. McCullough also responded to plaintiff's counsel's
challenge to the number of stories May Guttenberg claimed was encompassed
in the project, stating it was the Board's prerogative to determine, based on the
evidence presented, whether the building was fifteen or sixteen stories.

Numerous witnesses testified during the hearings. Peter Steck, plaintiff's
expert planner, testified the building was at least sixteen, and possibly seventeen
stories high, which was not permitted in the R-5 zone. Steck cited the town code
to support his position that a cellar used for residential purposes should be

considered the first story.® Steck believed the first floor of the building was

6 Guttenberg, N.J., Code § 28-2.2, defines a cellar as "a story partially
underground and having more than one-half of its clear height below the average
level of the adjoining ground" which "shall not be considered in determining the
required number of stories." The Code further provides the "lowest story or the
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used for residential purposes because the lobby and the mail room were located
there. However, he conceded it was a "fair interpretation" of the town code that
if nobody was living in the cellar, it should not be considered a story. Steck also
stated that, in his opinion, because there was parking in the mezzanine, it should
be considered a separate story.

Neeraj Chander, plaintiff's architectural expert, reviewed the application
and agreed with Steck that the building was seventeen stories, in violation of the
fifteen-story limit in the R-5 zone. Chander believed the building's mezzanine
level should be considered a separate story but conceded there were different
definitions of mezzanine and it did not always mean a story.

On the other hand, John McDonough, May Guttenberg's planner, testified
the ground floor was a cellar according to the town code. In support, he
explained more than half of the area between the floor and the ceiling of the
cellar was below the average grade and whether the ground floor was a cellar

was determined by the average grade of the property.

ground [story] of any building, the floor of which is not more than [twelve]
inches below the average contact ground level at the exterior walls of the
building," and "[a]ny cellar and basement used for residential purposes . . . is
deemed the first story." Guttenberg, N.J., Code § 28-2.2 (defining the first
story).
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McDonough also discussed the positive criteria delineated in the MLUL
and concluded the project satisfied criteria A, G, H, and I of N.J.S.A. 40:55D-
2.7 According to McDonough, the project would: provide modern upgraded
housing in a community where some of the homes and buildings were very old;
provide off-street parking so as not to burden the community with on-street

parking; and promote a desirable visual environment, a beautiful building, and

7 N.J.S.A. 40:55D-2 describes the purposes of the MLUL, including:

a. To encourage municipal action to guide the
appropriate use or development of all lands in this
State, in a manner which will promote the public health,
safety, morals, and general welfare;

g. To provide sufficient space in appropriate locations
for a variety of agricultural, residential, recreational,
commercial and industrial uses and open space, both
public and private, according to their respective
environmental requirements in order to meet the needs
of all New Jersey citizens;

h. To encourage the location and design of
transportation routes which will promote the free flow
of traffic while discouraging location of such facilities
and routes which result in congestion or blight;

1. To promote a desirable visual environment through
creative development techniques and good civic design
and arrangement.
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redevelopment of a site that has "outlived its useful life." McDonough stated
none of the adverse impacts of the requested bulk variances were substantially
adverse, given that the rear setback was next to a driveway and the reduced open
space was mitigated by amenities in the building including balconies that are
considered an enhanced open-air amenity.

May Guttenberg's architects, Cory Kessler and Jack Paruta, testified and
discussed the project in detail. In addition, Scott Kennel, May Guttenberg's
traffic consultant, discussed the traffic study he prepared for the application and
testified his traffic analysis established the project would have a minimal impact
on traffic and parking. Plaintiff's traffic expert, Michael Maris, reviewed
Kennel's traffic study and concluded it was impossible to know the true traffic
impact because Kennel had not studied the "impact on the adjacent roadway
system" surrounding the properties affected by the application and had only
considered one intersection.

On April 17, 2023, the Board adopted Resolution 2023-13, granting
preliminary and final site plan approval with all requested variances.
Addressing plaintiff's argument that the building was sixteen stories and not
fifteen, the Board found not all levels of indoor parking should be treated as

stories in the building. The Board considered the town code's definition of the

1 6 A-1564-23



terms "story," "basement" and "cellar" and interpreted the term "story" to mean
something used for residential purposes. The Board rejected Steck's argument
that the lowest level of the building should be considered the first story because
it was used for "residence purposes" given that it had a lobby and mailroom.
The Board also rejected the assertion that the fourth-floor mezzanine was a
separate story.

The Board granted the bulk variances because May Guttenberg satisfied
the positive and negative criteria. Given the property's irregular shape, the
Board granted the lot depth variance because "the lack of depth [did] not render
the [p]roperty too small for the proposed use," considering its "minimal lot
frontage." The Board found that granting variances for the front, rear, and side
yard setbacks would not cause any detriment to the public. The Board also
granted the open space variance, finding significant on-site tenant amenities,
including rooftop terraces, were legitimate alternatives to open space. In
support, the Board cited the town code which provides that open space is land
used for recreation, agriculture, resource protection, amenity, buffers, and is

freely accessible to all residents of the development. The Board's approval of
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the application was conditioned on May Guttenberg paying $100,000 for sewer

improvements as recommended by the Town engineer.®

On May 30, 2023, plaintiff filed a complaint in lieu of prerogative writs,

challenging the Board's grant of site plan approval. Following a bench trial, on

July 12, 2024, the judge sustained the Board's decision and dismissed plaintiff's

complaint with prejudice. Plaintiff's appeal in A-3880-23 followed.

II.

In A-1564-23, plaintiff raises the following points for our consideration:’

POINT I

THE R-5 ORDINANCE IS INVALID BECAUSE THE
MLUL REQUIRES INDIVIDUAL NOTICE FOR
PROPERTY OWNERS WITHIN THE AFFECTED
ZONE AND WITHIN 200 FEET OF THE NEW
BOUNDARY OF THE AFFECTED ZONE AND

THAT DID NOT OCCUR.
POINT II

THE TOWN'S ADOPTION OF

ARBITRARY, CAPRICIOUS
UNREASONABLE.

THE R-5
ORDINANCE SEVEN YEARS AFTER ADOPTING
THE 2009 REEXAMINATION REPORT, WITHOUT
PROVIDING INDIVIDUAL  NOTICE,

8 May Guttenberg had requested information regarding how the amount was

determined.

® We have eliminated sub-parts in the point headings for conciseness.
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POINT III

GUTTENBERG'S PUBLISHED NOTICE OF THE
SECOND READING FOR THE R-5 ORDINANCE IS
DEFECTIVE, RENDERING THE ORDINANCE
INVALID.

POINT IV

THE R-5 ZONING ORDINANCE IS INCONSISTENT
WITH GUTTENBERG'S MASTER PLAN AND THE
TOWN FAILED TO COMPLY WITH N.J.S.A.
40:55D-62[A].

POINT V

THE TIME PERIOD TO FILE THE APPEAL
SHOULD BE ENLARGED UNDER [R.] 4:69-6(C)
BECAUSE THE "INTEREST OF JUSTICE"
REQUIRES JUDICIAL REVIEW OF THE PROCESS
AND PROCEDURE BY WHICH THAT ZONE
CHANGE WAS EFFECTUATED.

In A-3880-23, plaintiff raises the following points for our consideration:
POINT I

THE PLANNING BOARD LACKED JURISDICTION
TO HEAR THE APPLICATION BECAUSE THE
PROJECT EXCEEDS [FIFTEEN] STORIES AND
REQUIRES A USE VARIANCE].]

POINT II
THE PLANNING BOARD LACKED THE POWER
UNDER N.J.S.A. 40:55D-70([B]) TO INTERPRET

THE SCOPE AND MEANING OF THE ZONING
ORDINANCE AND THE R-5 ZONE.
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POINT III

FAILURE TO STRICTLY CONSTRUE ZONING
ORDINANCE AND R-5 ZONE].]

POINT IV

THE PUBLIC NOTICE WAS DEFECTIVE].]
POINT V

THE APPLICANT DID NOT SATISFY THE
BURDEN OF PROOF ON THE BULK VARIANCES;
THE TRIAL COURT'S AFFIRMANCE OF THE
BOARD'S DECISION WAS ARBITRARY,
CAPRICIOUS AND UNREASONABLE.

POINT VI

THE OFF-TRACT SEWER CALCULATION WAS
AND WILL CONTINUE TO BE HIDDEN FROM
PUBLIC VIEW.

POINT VII

THE FAILURE TO STUDY SURROUNDING
INTERSECTIONS AFFECTED BY THE PROJECT
WAS ARBITRARY, CAPRICIOUS AND
UNREASONABLE.

POINT VIII

CUMULATIVE ERROR DOCTRINE APPLIES.

20
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1.
A. A-1564-23
Our analysis begins with established principles regarding our standard of
review. "[W]e review the trial court's grant of summary judgment de novo under

the same standard as the trial court." Templo Fuente De Vida Corp. v. Nat'l

Union Fire Ins. Co. of Pittsburgh, 224 N.J. 189, 199 (2016). That standard is

well-settled.

[1]f the evidence of record—the pleadings, depositions,
answers to interrogatories, and affidavits—"together
with all legitimate inferences therefrom favoring the
non-moving party, would require submission of the
issue to the trier of fact," then the trial court must deny
the motion. R. 4:46-2(¢); see Brill v. Guardian Life Ins.
Co. of Am., 142 N.J. 520, 540 (1995). On the other
hand, when no genuine issue of material fact is at issue
and the moving party is entitled to a judgment as a
matter of law, summary judgment must be granted. R.
4:46-2(c); see Brill, 142 N.J. at 540.

[Steinberg v. Sahara Sam's Oasis, LLC, 226 N.J. 344,
366 (2016).]

Where there is no material fact in dispute, "we must then 'decide whether

the trial court correctly interpreted the law." DepoLink Ct. Reporting & Litig.

Support Servs. v. Rochman, 430 N.J. Super. 325, 333 (App. Div. 2013) (quoting

Massachi v. AHL Servs., Inc., 396 N.J. Super. 486, 494 (App. Div. 2007),

overruled in part on other egrounds, Wilson ex rel. Manzano v. City of Jersey
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City, 209 N.J. 558 (2012)). Interpreting an ordinance is a purely legal matter.

Reich v. Borough of Fort Lee Zoning Bd. of Adjustment, 414 N.J. Super. 483,

499 (App. Div. 2010). "We review issues of law de novo and accord no

deference to the trial judge's [legal] conclusions . . .." MTK Food Servs., Inc.

v. Sirius Am. Ins. Co., 455 N.J. Super. 307, 312 (App. Div. 2018).

Courts recognize certain fundamental principles when considering a
challenge to a zoning ordinance's validity.  Significantly, "[m]unicipal

ordinances, like statutes, carry a presumption of validity." Hutton Park Gardens

v. Town Council of W. Orange, 68 N.J. 543, 564 (1975). "The judiciary will
not evaluate the weight of the evidence for and against the enactment nor review
the wisdom of any determination of policy which the legislative body might
have made." Id. at 565. However, the presumption of validity "is not an
irrebuttable one," id. at 564, and "a court may declare an ordinance invalid if in

enacting the ordinance the municipality has not complied with the requirements

of the statute." Riggs v. Twp. of Long Beach, 109 N.J. 601, 611 (1988) (citing

Taxpayers Ass'n of Weymouth Twp. v. Weymouth Twp., 80 N.J. 6, 21 (1976)).

In particular, "a zoning ordinance must conform to MLUL requirements,"

Griepenburg v. Twp. of Ocean, 220 N.J. 239, 253 (2015), and may be invalidated

"by a showing that the ordinance is 'clearly arbitrary, capricious or unreasonable,
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or plainly contrary to fundamental principles of zoning or the [zoning] statute.

Berardo v. City of Jersey City, 476 N.J. Super. 341, 355 (App. Div. 2023)

(alteration in original) (citing Riggs, 109 N.J. at 610—11). Indeed, to withstand
attack, zoning ordinances must be "substantially consistent" with the master
plan, and "must be adopted in accordance with statutory and municipal
procedural requirements." Riggs, 109 N.J. at 611-12.

Plaintiff argues the published notice of the second reading of the R-5
ordinance was defective because it did not provide a brief summary of the R-5
ordinance's main objectives and provisions. Plaintiff asserts the judge should
have enlarged the time to file the appeal in the interest of justice.

The judge did not make a specific finding regarding whether newspaper
notice for the second reading of the R-5 ordinance was sufficient. Nevertheless,
the judge found plaintiff had not provided a valid reason to enlarge the time for
appeal. According to the judge, plaintiff did not present an important novel
constitutional question, there were no ex parte determinations of legal questions
by administrative officials, and there was no public rather than private interest
that required clarification.

The judge distinguished Willoughby v. Plan. Bd. of Deptford, 306 N.J.

Super. 266, 277-78 (App. Div. 1997), because there, the development of the
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rezoned property would have a substantial impact on the adjoining
neighborhood, and the zoning ordinance had become a central issue in a
municipal election. Here, the judge found there was no political upheaval like
what had occurred in Willoughby. Instead, the judge relied on Rocky Hill

Citizens for Responsible Growth v. Plan. Bd. of Rocky Hill, 406 N.J. Super.

384, 399-401 (App. Div. 2009), to find plaintiff's interest in the R-5 ordinance
was private rather than public. According to the judge, even if plaintiff
represented a significant number of residents in the town, this alone did not make
its interest public. Further, the judge found the public interest in repose was
significant since May Guttenberg had filed its site plan application relying on a
seven-year-old ordinance that had never been challenged.

N.J.S.A. 40:49-2.1 provides when a municipality adopts an ordinance
pursuant to the MLUL which is six or more pages in length, as here, the
municipality must publish in the newspaper the "title" of the ordinance and "a
brief summary of the main objectives or provisions of the ordinance." N.J.S.A.
40:49-2 states the publication in the newspaper should occur at least one week
prior to the final adoption of the ordinance.

In Rockaway Shoprite Assocs., Inc. v. City of Linden, 424 N.J. Super.

337, 34647 (App. Div. 2011) (citations omitted), we held:
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New Jersey requires at a minimum that published notice
of a zoning ordinance creating new zones and uses
applicable to an area identify and briefly describe those
new zones and uses. This principle comports with court
decisions of sister states interpreting similar notice
statutes requiring that public notices contain a "brief
summary" of the zoning ordinance's major changes and
provisions. These cases have all followed the well-
recognized principle, enunciated in 101A C.J.S. Zoning
& Land Planning § 6 (1979):

The notice required by statute must
reasonably apprise the public or parties
interested of the essence of the regulations
to be adopted, that is, the changes to be
made. The notice required must be clear
and unambiguous and must be readily
intelligible to the average citizen. It must
not be overly general or misleading. In
other words, the notice must
unambiguously set forth the information
which would give adequate warning to all
persons whose rights may be adversely
affected by any action of the zoning entity
so that they may appear and have an
opportunity to be heard.

In Rockaway, we determined the published notice was insufficient
because it did not contain a brief summary of the ordinance's main objectives.
Id. at 349. We explained:

In rejecting the City's vague, generalized notice and
requiring instead compliance with the "brief summary"
mandate of N.J.S.A. 40:49-2.1, we do not mean to

suggest that the notice's content be exhaustive or
detailed, but only reasonably inform of the substance of
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the proposed changes. A summary, after all, "is a
statement that covers the main points concisely, but
without detailed explanation, in a manner that serves to
describe an object for the knowledge and understanding
of others." Glazebrook v. Bd. of Supervisors, 587
S.E.2d 589, 591-92 (2003). Therefore, municipalities
need not guess as to what constitutes proper notice as
an identification of the property and a brief description
of the new zones and uses will suffice. Because the
notices in this case fell far short of this measure and
such defect is jurisdictional and non-waivable on behalf
of the public at large, the ordinances are invalid.

[1d. at 354-55.]
That said, adoption of a zoning ordinance without publishing the required
notice prescribed in the MLUL renders the resultant ordinance invalid. Cotler

v. Twp. of Pilesgrove, 393 N.J. Super. 377, 388 (App. Div. 2007); see

Anderson's American Law of Zoning, § 4.13 at 275 (K. Young) (rev. 4th ed.

1995) (footnotes omitted) ("As is true of procedural requirements generally, the
requirements for publication, service, and posting are mandatory; failure
substantially to comply with them results in an invalid ordinance."); Osborne

Reynolds, Handbook of Local Government Law § 120 at 462 (2001) (footnote

omitted) ("These requirements are . . . mandatory; and a zoning ordinance passed
without the required and properly noticed hearing will be void.").
Plaintiff asserts notice of the second reading of the R-5 ordinance was

insufficient because it did not contain a brief summary of the main objectives or
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provisions of the ordinance as required by N.J.S.A. 40:49-2.1. For example, the
notice did not include a description of which properties were to be rezoned and
did not contain a brief summary of the R-5 ordinance's main objectives and
provisions. Plaintiff analogizes this case to Rockaway, where although the
zoning lots were identified, we concluded notice was insufficient because there
was no brief summary of the ordinance's main objectives and provisions. 424
N.J. Super. at 341, 349.

We agree the notice in Rockaway was more compliant with the MLUL
than the notice provided here. Ibid. The notice provided here did not identify
the properties affected by the new zoning district and did not contain a brief
summary of the main objectives of the R-5 ordinance. The only information the
notice provided was that the R-5 ordinance would create the R-5 high-rise
residential use zone. It did not state what properties would be affected or what
the parameters of the R-5 zone entailed. It was not "clear and unambiguous and
... readily intelligible to the average citizen" which properties were included in
the R-5 zone and what changes would occur. Id. at 347. In our view, the notice

failed to comply with a "clear statutory mandate." Wolf v. Mayor and Borough

Council of Shrewsbury, 182 N.J. Super. 289, 295 (App. Div. 1981).

Accordingly, we are constrained to invalidate the R-5 ordinance because the
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published notice was fatally deficient in violation of the MLUL. See Cotler,
393 N.J. Super. at 388.

Plaintiff asserts the judge should have enlarged the time to file the appeal
given the Town's deficient notice and violation of the MLUL. Rule 4:69-6(a)
and (b)(3) provide a general statute of limitations for actions seeking to repeal
an ordinance of forty-five days "from the publication of a notice once in the
official newspaper of the municipality." Pursuant to Rule 4:69-6(c), the court

"may enlarge the period of time provided in paragraph (a) or (b) of this rule

where it is manifest that the interest of justice so requires." See Hopewell Valley

Citizens' Grp., Inc. v. Berwind Prop. Grp. Dev. Co., L.P., 204 N.J. 569, 576-77

(2011). In reviewing a trial court's decision to grant or deny relaxation of the

forty-five-day rule, we must decide whether the court pursued a "manifestly

unjust course." Viviani v. Borough of Bogota, 336 N.J. Super. 578, 592-93
(App. Div. 2001) ("Our role is not to substitute our judgment for that of the trial
court, but to decide whether the judge pursued a manifestly unjust course."),

rev'd on other grounds, 170 N.J. 452 (2002).

Exceptions to the forty-five-day ordinance limitation provisions of the
rule are warranted when cases involve "(1) important and novel constitutional

issues; (2) informal or ex parte determinations of legal questions by
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administrative officials; and (3) important public rather than private interests

which require adjudication or clarification." Horsnall v. Wash. Twp. Div. of

Fire, 405 N.J. Super. 304, 312-13 (App. Div. 2009) (quoting Brunetti v. Borough

of New Milford, 68 N.J. 576, 586 (1975)). An additional reason to apply the

"interest of justice" exception is when there is a "continuing violation of public

rights." Borough of Princeton v. Bd. of Chosen Freeholders of Mercer, 169 N.J.

135, 152 (2001) (first quoting Brunetti, 68 N.J. at 586; then quoting Reilly v.

Brice, 109 N.J. 555, 559 (1988)).

In Rocky Hill Citizens, 406 N.J. Super. at 400, we noted when dealing
with public interest implications, the "number of plaintiffs in a lawsuit or
signatures on a petition" is not dispositive of whether a matter meets the
definition of "public interest." Even if an ordinance is of interest to a "limited
public, this is not the public interest envisioned by the Court in permitting
limited expansion of the rule." Id. at 401. Still, "[e]ven if a case involves purely
private interests," a trial court "may conclude that the 'interest of justice'

warrants an enlargement of the forty-five[-]day period." Gregory v. Borough of

Avalon, 391 N.J. Super. 181, 189 (App. Div. 2007) (quoting Cohen v. Thoft,

368 N.J. Super. 338, 346-47 (App. Div. 2004)). "Whenever an application is

made for such an enlargement, a court must weigh the public and private
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interests that favor an enlargement against 'the important policy of repose

expressed in the forty-five[-]day rule."" Ibid. (quoting Borough of Princeton,

169 N.J. at 152-53). "The statute of limitations is designed to encourage parties

not to rest on their rights." Borough of Princeton, 169 N.J. at 152 (citing Reilly,

109 N.J. at 559).

Nevertheless, courts have enlarged the forty-five-day requirement in
circumstances like those presented here. In Wolf, 182 N.J. Super. at 295-96,
we held when publication in a newspaper did not include "a brief summary of
the main objectives or provisions of the ordinance," it was "not sufficient to alert
a reasonably intelligent reader as to the nature and import of the substantial
changes in the zone plan proposed by the borough." Because the amendment to
the ordinance was passed in violation of the publication provisions set forth in
the statute and the public has an interest in the MLUL being implemented
properly, we determined "the trial judge mistakenly exercised his discretion by
refusing to enlarge the period of time within which plaintiffs could have
instituted this action." Id. at 296. We concluded "important public rather than
private interests were involved." Ibid. Likewise, here, we are persuaded the

judge erred in not enlarging the time for plaintiff to file the action because "[1]t
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1s manifest on the record before us that the interest of justice required that such
relief be granted pursuant to R. 4:69-6(¢c)." Ibid.

In rejecting plaintiff's argument, the judge distinguished Willoughby. In
Willoughby, 306 N.J. Super. at 270-73, the municipality changed the zoning of
a parcel of land to permit a developer to construct a shopping center. Shortly
thereafter, the new zoning ordinance became the central issue in an election, and
the voters elected a new township council "committed to repealing the
ordinance." 1d. at 277. Before the ordinance was repealed, the developer sought
and obtained site plan approval from the planning board. Id. at 271. A citizens
group then filed a complaint in lieu of prerogative writs slightly over the forty-
five-day deadline challenging the planning board's grant of approval to the
developer. Id. at 272.

The trial judge refused to enlarge the forty-five-day limitation period and
dismissed the complaint. Id. at 273. We reversed and determined because the
dispute was public, rather than private, enlarging the time for appeal was
justified. Id. at 277. We reasoned the election and the significant impact the
zoning change would have on the residents of the adjoining neighborhood,
among other factors, were evidence of the public's interest in the matter. Ibid.

We also determined under the circumstances, the developer's "interest in repose"
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did not "outweigh[] the public interest in a decision on the merits of [the]
plaintiffs' claims." Id. at 278-79.

Here, the judge found Willoughby inapposite because there was no
election to show the zoning ordinance was a matter of public interest. However,
Willoughby also stands for the proposition that a violation of the MLUL can be
considered a significant public interest that justifies enlarging the time for
instituting an action. Id. at 277 ("Our courts have found a sufficient public
interest to justify an extension of time for filing a prerogative writ action in a
variety of circumstances, including challenges to the validity of ordinances on
the ground that they were not adopted in conformity with the applicable statutory
requirements."). Thus, a violation of the MLUL, as occurred here, is a matter
of public interest.!”

We agree with plaintiff that, under the circumstances, there is no public
interest in repose. The Town can always act anew to readopt the R-5 ordinance

with the proper notice. Contrary to the judge's finding that the public had an

interest in repose because May Guttenberg filed its site plan application seven

10" We do not agree with plaintiff's statement that because it represents a

significant percentage of the Town's population, the matter constitutes a public
interest. As we stated in Rocky Hill Citizens, 406 N.J. Super. at 399-400, the
number of plaintiffs is not what defines a public interest.
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years after adoption of an unchallenged ordinance, plaintiff filed its complaint
challenging the R-5 ordinance almost immediately after receiving notice of the
site plan application. Thus, we discern no unfairness in permitting plaintiff to
challenge the R-5 ordinance.

In sum, the published notice in the newspaper was insufficient because it
did not include a brief summary of the R-5 ordinance's main objectives and
provisions in violation of the MLUL. We conclude the judge erred in not
enlarging the time for appeal in the interest of justice to allow plaintiff to
challenge the ordinance because compliance with the MLUL is a public, not
private interest. We therefore reverse the judge's decision granting the Town
summary judgment and denying plaintiff's cross-motion for summary judgment,
and invalidate the R-5 ordinance because it was adopted in violation of the
MLUL. Based on our decision, we need not address plaintiff's remaining
arguments.

B. A-3880-23

Because we have invalidated the R-5 ordinance in A-1564-23, the Board's
site plan approval is rendered void. Accordingly, we reverse the July 12, 2024
order in A-3880-23.

Reversed.
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BOROUGH OF KENILWORTH

1.0 BACKGROUND INFORMATION:

Kenilworth is a Borough in Union County, in the State of New Jersey. As of the 2020 United States census, the Borough’s
population was 8,427. The Borough had a total area of 2.15 square miles and is bordered to the north and east by Union
Township, to the southeast by Roselle Park, to the southwest by Cranford, and to the northwest by Springfield Township.

Kenilworth is served by two county routes, County Route 509 and County Route 617. The Boulevard (Route 509) runs
west - east through the Borough, connecting it to Cranford, Springfield and Westfield in one direction and Union and
Roselle Park in the other. Michigan Avenue (Route 617) runs north - south, connecting Union and U.S. Route 22 at its
north end to Roselle Park and Route 28 at its south end. The Garden State Parkway cuts northeast - southwest through
the town, with Interchange 138 having both south and north bound entry and exit from the Boulevard.

NJ Transit provides bus service (Route 113) between Kenilworth and the Port Authority Bus Terminal in Midtown
Manhattan in New York City and to New Jersey points (Route 58), including the City of Elizabeth and nearby Union County
College in Cranford.

The closest NJ Transit rail station is Roselle Park, less than a mile from the Kenilworth border and offering direct service

into New York City’s Penn Station on the Raritan Valley Line and Newark Liberty International Airport is approximately 9
miles from Kenilworth.

Legend

el

Figure 1: Aerial Map of the Redevelopment Area
Courtesy of Langan Engineering
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BOROUGH OF KENILWORTH

2.

>

0: INTRODUCTION

BASIS FOR THE PLAN:

This redevelopment plan applies to the 107-acre tract located at 2000 Galloping Hill Road, east of the Garden State
Parkway, in the Borough of Kenilworth. On May 15th, 2024, the Kenilworth Borough Council designated the tract
non condemnation redevelopment area per Resolution 2024-130, as permitted under the Local Redevelopment and
Housing Law (LRHL) per N.J.S.A. 40A:12A et seq (Appendix A — Borough Council Resolution Adopting Area in Need of
Redevelopment). This Redevelopment Plan applies to Block 181, Lot 1.

Pursuant to the provisions of the LRHL, the Borough Council directed the Planning Board to conduct a preliminary
investigation to determine if Lot 1 of Block 181 constituted “an area in need of redevelopment without
condemnation.” The following timeline explains the redevelopment area designation process (Appendix B -
Redevelopment Designation Resolutions):

e On February 21st, 2024: the Planning Board directed its planning consultant to undertake a preliminary
investigation of the study area per Resolution 2024-082.

e On April 29th, 2024: the Planning Board conducted a public hearing on the preliminary investigation report. Based
on the preliminary investigation report, the Planning Board determined that the study area findings satisfied three
of the statutory criteria necessary for designation as a non-condemnation redevelopment area.

e On May 15th, 2024: the Planning Board adopted Resolution 2024-130, recommending the Borough Council
designate Block 181, Lot 1 as a non-condemnation redevelopment area.

The Borough Council authorized the preparation of this Redevelopment Plan, which addresses the statutory
requirements set forth in the LRHL. The intent of the Redevelopment Plan is to facilitate the redevelopment of a
vacant corporate campus into a vibrant mixed-use development that advances land use and economic goals identified
in the Borough of Kenilworth Master Plan and promotes a high standard of planning and design.

. SITE AND CONTEXT:

As noted in Section 2.0 of this Redevelopment Plan, the Redevelopment Area is located at 2000 Galloping Hill Road.
Tax records identify the 107-acre parcel as of Block 181, Lot 1.

The following land uses surround the Redevelopment Area:

e North: Across Galloping Hill Road, Graceland Memorial Park Cemetery; Parkway Corporate Plaza 138 office
building between cemetery to east and the Garden State Parkway.

e West: Across the Garden State Parkway, Galloping Hill County Park and Golf Course to northwest; Beth David
Memorial Park Cemetery on north side of Boulevard (County Route 509 west of the Garden State Parkway);

Commercial uses and hotel south of Boulevard.

e South: Light industrial uses east of the Garden State Parkway.

e East: Residential uses and public park in Union Borough; Commercial uses at intersection of Galloping Hill Road
and Chestnut Street; Northeast of site residential and commercial uses.

The redevelopment area is a corporate campus where the buildings were originally designed around a single user,
with the buildings have distinct functions in the campus operations. There are five office [ laboratory buildings, five
support buildings, two parking garages, accessory surface parking lots, as well as an approximately 25 acre open
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BOROUGH OF KENILWORTH

developable area on the northern side of the study area near Galloping Hill Road that used to be a former warehouse.

Primary access to the redevelopment area is off Galloping Hill Road, where a guardhouse controls access to the
campus. A limited access road is at the south side of the redevelopment area. The campus was designed to include
heightened security as part of the production and research that was conducted on the site previous. As such, the

overall campus and buildings were not designed to accommodate multiple users and businesses.

C. EXISTING LAND USE / ZONING:

The underlying zoning district for the redevelopment area is the Office Research (OR) Zone District. Per §120-23.7.A
of the Kenilworth Land Use Code, the OR Zone District purpose is “to provide for the expansion and development of

land uses for research, engineering, product development, manufacturing and related executive and administrative
offices in the Borough, to provide for a compatible relationship with abutting land uses, and to provide for the safe
and efficient flow of vehicles to and from the office-research areas.” The OR Zone District permits the following

principal uses:

e Research laboratories;

¢ Pilot manufacturing plants;
e Manufacturing facilities;

¢ General, administrative, executive, and business offices;

e Any other use, in the opinion of the approving authority, substantially similar to those identified in this subsection.

Permitted accessory uses in the OR Zone District include child care centers primarily for the use of employees,

helistops, transmitters and associated equipment, generators, warehousing and storage of materials associated
with the above principal uses, signage as regulated in Article 31 of the Borough land use code, other accessory uses
and structures customarily subordinate and incidental to permitted principal and/or permitted conditional uses, and

fences no more than eight feet high, which may be topped by no more than two feet of barbed wire.

Conditional uses permitted in the OR Zone District include public utility facilities and limited telecommunications

antennae. Per §120-23.7.E of the Kenilworth Land Use Code, the OR Zone District prohibits the following uses:

e All residential uses, except that sleeping quarters for custodial or security personnel may be provided for;

* All retail uses, except those provided for the exclusive use of employees and their guests, as provided for herein;

* The operation of cultivation facilities, product manufacturing facilities, and [ or testing facilities for marijuana,

hashish, and / or cannabis, and [ or products containing same, and / or paraphernalia that facilitates the use of

marijuana, hashish, and [ or cannabis.

According to the Borough Zoning Map, the lot comprising the redevelopment area is the only lot having the OR Zone

District designation.

DMR Architects
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BOROUGH OF KENILWORTH

3.0: GENERAL PROVISIONS:

A. SITE PLAN & SUBDIVISION REVIEW:

Prior to commencement of any construction within the Redevelopment Area, a site plan prepared in accordance with
the requirements of the Municipal Land Use Law (N.J.S.A. 40:55D-1 et seq.) and the Land Development Ordinance of
the Borough shall be submitted by the redeveloper for review specific to this Redevelopment Plan for completeness
and compliance, prior to any submission to the Planning Board, so that compliance with this Redevelopment Plan
can be determined. This shall also pertain to revisions or additions prior to, during and after completion of the

improvements.

B. ZONING MAP AND ORDINANCE AMENDMENT:

This Redevelopment plan shall supersede all provisions of Chapter 120 Land Use of the Borough of Kenilworth Code
regulating development in the Redevelopment Area, except where specifically mentioned within the text of this
Redevelopment Plan. In all situations where development regulations are not specifically addressed herein, the
Borough Land Use regulations shall remain in effect. Final adoption of this Redevelopment Plan by the Borough
Council shall be considered an amendment of the Borough Zoning Map.

C. ADVERSE INFLUENCES:

No use or reuse shall be permitted which, when conducted under proper and adequate conditions and safeguards,

will produce corrosive, toxic or noxious fumes, glare, electromagnetic disturbance, radiation, smoke, cinders, odors,
dust or waste, undue noise or vibration, or other objectionable features so as to be detrimental to the public health,
safety or general welfare. Nothing in this section will prohibit the operation of research facilities so long as any such

NY1d LNJIINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

operation follows all environmental laws and regulations.

D. NON-DISCRIMINATION PROVISIONS:

No covenant, lease, conveyance or other instrument shall be affected or executed by the Borough or by the
redeveloper or any of his | her successors or assignees, whereby land within the Redevelopment Area is restricted
upon the basis of age, race, creed, color, national origin, ancestry, marital status, affectional or sexual orientation,
gender identity or expression, disability, or sex in the sale, lease, use or occupancy thereof. Appropriate covenants,
running with the land forever, will prohibit such restrictions and shall be included in the disposition instruments. Any
contractor or subcontractor engaged to perform work within the Redevelopment Area shall, where applicable, state
in all solicitations or advertisements for employees placed by or on behalf of the contractor, or subcontractor, that
all qualified applicants will receive consideration for employment without regard to age, race, creed, color, national
origin, ancestry, marital status, affectional or sexual orientation, gender identity or expression, disability or sex.

There shall be no restrictions of occupancy or use of any part of the Redevelopment Area on the basis of age, race,
creed, color, national origin, ancestry, marital status, affectional or sexual orientation, gender identity or expression,
disability, or sex in the sale, lease, use or occupancy thereof.

E. IDENTIFICATION OF PROPERTY TO BE ACQUIRED:
The Redevelopment Area is a “Non-Condemnation Redevelopment Area” pursuant to the LRHL and the use of
condemnation is not permitted.

F. TEMPORARY AND PERMANENT RELOCATION:

The LRHL at N.J.S.A. 40A:12A-7(a)(3) requires a provision for temporary or permanent relocation of residents in
the Redevelopment Area. Any projects undertaken under the authority of this Plan shall be done voluntarily. The
Redevelopment Area does not include any residential units so relocation is not necessary or proposed.

SNOISIANOYd TVHINID
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G. AFFORDABLE HOUSING:

The Redevelopment Area is subject to all requirements pertaining to affordable housing per Chapter 120 Land Use,
Part 5 Affordable Housing , Article 35.

H. REDEVELOPMENT ENTITY:
The Borough shall serve as the “Redevelopment Entity” pursuant to the LRHL.

I. SELECTION OF A DESIGNATED REDEVELOPER:

In order to redevelop within the Redevelopment Area, an individual or entity must first be designated as a
“redeveloper” by the Borough pursuant to the LRHL (the “Redeveloper”).

Potential redevelopers will be required to submit to the Redevelopment Entity for review and approval prior to the
designation as redeveloper, at a minimum:

e Financial responsibility and capability;

e Estimated time schedule.

Upon the selection of the redeveloper, the Redevelopment Entity shall enter into a Redevelopment Agreement with
the Redeveloper. Designation of a redeveloper by the Redevelopment Entity shall be subject to the execution of a
Redevelopment Agreement.

Prior to the commencement of construction of any improvements on Redevelopment Area land, final plans and
specifications must be submitted by the Redeveloper to the Redevelopment Entity and then to the Planning Board
for site plan approval as required pursuant to the Municipal Land Use Law (N.J.S.A. 40:55D-1 et seq.) to ensure
conformance with the approved preliminary submission.

j- CONDITIONS IN REDEVELOPMENT AGREEMENT:

The Redevelopment Agreement between the Borough and the Redeveloper will include the terms, conditions,
specifications and descriptions of required performance guarantees, such as performance bonds or other acceptable
performance security, pertaining to the Redeveloper’s obligation to provide the necessary infrastructure and
improvements, including the provision of water, sanitary sewer, stormwater sewer service, sidewalks, curbs,
streetscape improvements, street lighting and on and off-site traffic controls and roadway improvements.

A Redevelopment Agreement shall include or address the following conditions, restrictions, and/or requirements.

1. The Redevelopment Agreement shall incorporate the pertinent aspects of the Redeveloper’s proposal and will
address financial considerations, planning, phasing, development, and such other issues as deemed appropriate
and/or as required according to state law in order to implement this Redevelopment Plan.

2. The Redeveloper shall be obligated to complete on-site improvements as approved, together with any specified
off-site improvements, as may be required in accordance with this Redevelopment Plan and in accordance with
Planning Board approvals.

3. The deed of conveyance shall include a restriction that the Redeveloper and his [ her successors or assigns shall
devote land to the use(s) specified in this Redevelopment Plan and shall not devote such land to any other uses.

4. No Redeveloper shall be permitted to dispose of property until all required improvements are completed, unless
the prior written consent of the Borough and the Redevelopment Entity have been obtained.

5. The consent of the Borough and the Redevelopment Entity shall be required prior to the disposition of all or any
of the Redeveloper’s interest in the Redevelopment Area.

6. No covenant, agreement, lease, conveyance, or other instrument shall be effective or executed by the Borough

DMR Architects Page 5
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or the Redevelopment Entity or by purchasers or lessees from them, or by any successors in interest of such
purchasers or lessees, by which land in the Redevelopment Area is restricted as to sale, lease, or occupancy upon
the basis of race, color, creed, religion, ancestry, national origin, sex, or marital status.

7. The Redeveloper shall pay to the Redevelopment Entity a fee for the purpose of defraying its costs incurred in
connection with this Redevelopment Plan and the Redeveloper’s project.

8. The Redevelopment Entity and the Borough reserve the right to terminate any Redevelopment Agreement with a
Redeveloper subject to the terms and conditions of such Redevelopment Agreement.

K. REVIEW PROCESS:

The Redeveloper shall submit concept development plans to the Borough for review and approval. If the Borough
determines that such concept development plans are not in conformance with this Redevelopment Plan or the
Redevelopment Agreement, the Borough shall advise the Redeveloper of the issues that give rise to such non-
conformance. The Redeveloper shall then revise the plans and resubmit them as many times as necessary to receive
approval from the Borough. Upon conceptual approval by the Borough, the Development Plans shall then be
submitted to the Planning Board for development approval pursuant to applicable state statute (N.J.S.A. 40:55D et
seq.)

The minimum submission to the Borough shall include the following:

e Conceptual site plan, including parking and landscaping;
e Building floor plans and elevations;
e Detailed information sufficient to describe architectural character, materials, and color;

e Explanation illustrating how the project is in compliance with the Redevelopment Plan.

The Redeveloper shall be responsible for paying the Borough’s costs associated with having the relevant Borough
professionals review and comment on the project. Costs associated with this review shall be billed at the hourly rate
of the professional so retained by the Borough.

L. DURATION OF THE PLAN:

During the time that the Redevelopment Plan is in effect, any party acting as a redeveloper (as defined in the LRHL)
must obtain the approval of the Borough. This Redevelopment Plan will remain in effect for 30 years.

M.DEVIATION REQUESTS:

In accordance with N.J.S.A. 40:55D-70(c)(1), the Planning Board may grant variances allowing deviations from the
regulations contained within Section 8.0.B of this Redevelopment Plan where; by reason of exceptional narrowness,
shallowness or shape of a specific piece of property, or by reason of exceptional topographic conditions, pre-
existing structures or physical features uniquely affecting a specific piece of property, the strict application of any
such regulation adopted pursuant to this Redevelopment Plan, would result in peculiar practical difficulties to, or
exceptional and undue hardship upon, the developer of such property.

In accordance with N.J.S.A. 40:55(c)(2), the Planning Board may also grant such relief where the purposes of this
Redevelopment Plan would be advanced by a deviation from the strict requirements of this Redevelopment Plan and
the benefits of the deviation would substantially outweigh any detriments. No relief may be granted under the terms
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of this section unless such deviation or relief can be granted without substantial detriment to the public good and
without substantial impairment of the intent and purpose of this Redevelopment Plan.

An application for a variance from the requirements of this Redevelopment Plan shall provide public notice of such
application in accord with the requirements of public notice as set forth in N.J.S.A. 40:55D-12(a) and (b).

Notwithstanding the above, any changes to the uses permitted in the Redevelopment Area, any deviation requiring
a “d” variance in accordance with N.J.S.A. 40:55D-70 shall be permitted only by means of an amendment to the
Redevelopment Plan by the Board of Commissioners and only upon a finding that such amendment would be
consistent with and in furtherance of the goals and objectives of this Redevelopment Plan.

In accordance with N.J.S.A. 40:55D-51(a) and (b), the Planning Board may grant waivers from the regulations
contained within this Redevelopment Plan under Sections 8.0 E, F, and G, as may be reasonable and within the general
purpose and intent of the provisions of the Redevelopment Plan for site plan review, if the literal enforcement of

one or more provisions of the Redevelopment Plan under Sections 8.0 E, F, and G is impracticable or will exact undue
hardship because of peculiar conditions pertaining to the land in question.

N. PROCEDURE FOR AMENDING THE APPROVED PLAN:

This Redevelopment Plan may be amended from time to time in compliance with the requirements of law, provided
that with respect to any land in the Redevelopment Area previously disposed of by the Redevelopment Entity for use
in accordance with this Redevelopment Plan, the Entity will notice the owner of such land whose interests therein may
be materially affected by such amendment.

O. ADOPTION:
Final adoption of this Redevelopment Plan by the Board of Commissioners shall be considered an amendment to the
Borough Zoning Ordinance and Official Zoning Map.

P. COMPLETION OF REDEVELOPMENT:

Upon the inspection and verification by the Borough that the Redevelopment Project in the Redevelopment Area
has been completed, a certificate of completion shall be issued to the redeveloper. All Redevelopment Agreements
associated with the implementation of this Redevelopment Plan shall be in effect until the issuance of such a
certificate.

Q. SEVERABILITY:

If any section, paragraph, division, subdivision, clause, or provision of this Redevelopment Plan shall be adjudged by
the courts to be invalid, such adjudication shall apply only to the section, paragraph, division, subdivision, clause, or
provision so judged, and the remainder of this Redevelopment Plan shall be deemed valid and effective.

DMR Architects Page 7

NY1d LNJINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

SNOISIANOYd TVHINID



NY1d LNJIINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

SININOdWOD NV1d LNIWdO13A3A3Y

BOROUGH OF KENILWORTH

4.0:

REDEVELOPMENT PLAN COMPONENTS:

A. REQUIRED COMPONENTS OF THE REDEVELOPMENT PLAN:

N.J.S.A. 40A:12A-7 requires that a redevelopment plan include an outline for the planning, development, or

redevelopment, of the Redevelopment Area sufficient to indicate the following:

1.

10.

Its relationship to definite local objectives as to appropriate land uses, density of population and improved traffic
and public transportation, public utilities, recreational and community facilities and other public improvements.

Proposed land uses and building requirements in the project area.

Adequate provisions for the temporary and permanent relocation, as necessary, for residents in the
Redevelopment Area, including an estimate to the extent to which decent, safe, and sanitary dwelling units
affordable to displace residents will be available to them in the existing local housing market.

An identification of any property within the Redevelopment Area which is proposed to be acquired in accordance
with the Redevelopment Plan.

Any significant relationship of the Redevelopment Plan to:

e The master plans of contiguous municipalities;

e The master plan of the county in which the municipality is located;

¢ The State Development and Redevelopment Plan adopted pursuant to the “State Planning Act” P.L. 1985,
€.398 (C.52:18A-196 et al.).

An inventory (as of the date of the adoption of the resolution finding the area to be in need of redevelopment)
of all housing units affordable to low and moderate income households, as defined pursuant to N.J.S.A. 52:27D-
304, that are to be removed as a result of implementation of the Redevelopment Plan, whether as a result of
subsidies or market conditions, listed by affordability level, number of bedrooms, and tenure.

A plan for the provision, through new construction or substantial rehabilitation of one comparable, affordable
replacement housing unit for each affordable housing unit that has been occupied at any time within the

last 18 months, that is subject to affordability controls and that is identified as to be removed as a result of
implementation of the Redevelopment Plan.

Proposed locations for zero emission vehicle fueling and charging infrastructure within the project areain a
manner that appropriately connects with an essential public charging network.

The Redevelopment Plan may include the provision of affordable housing in accordance with the “Fair Housing
Act,” N.J.S.A. 52:27D-301 et seq. and the housing element of the municipal master plan.

The Redevelopment Plan shall describe its relationship to pertinent municipal development regulations as
defined in the “Municipal Land Use Law,” P.L.1975, ¢.291(C.40:55D-1 et seq.). The Redevelopment Plan shall
supersede applicable provisions of the development regulations of the municipality or constitute an overlay
zoning district within the Redevelopment Area. When the Redevelopment Plan supersedes any provision of the
development regulations, the ordinance adopting the Redevelopment Plan shall contain an explicit amendment
to the zoning district map included in the zoning ordinance. The zoning district map as amended shall

indicate the Redevelopment Area to which the Redevelopment Plan applies. Notwithstanding the provisions

of the “Municipal Land Use Law,” P.L.1975, ¢.291(C.40:55D-1 et seq.) or of other law, no notice beyond that
required for adoption of ordinances by the municipality shall be required for the hearing on or adoption of the
Redevelopment Plan or subsequent amendments thereof.
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All provisions of this Redevelopment Plan shall be either substantially consistent with the municipal master plan or
designed to effectuate the master plan; but the municipal governing body may adopt a Redevelopment Plan which is
inconsistent with or not designed to effectuate the master plan by affirmative vote of a majority of its full authorized
membership with the reasons for so acting set forth in the Redevelopment Plan.

B. NOTE ON PLAN TERMINOLOGY:
Throughout this Redevelopment Plan, a distinction is made between “shall” and “should.”
“Shall” means that a Redeveloper is required to comply with the specific regulation, without deviation. “Should”
means that a Redeveloper is encouraged to comply but is not required to do so.

5.0: REDEVELOPMENT PLAN ELEMENTS

The Redevelopment Plan adoption process includes the following steps as outlined in the LRHL:

e Governing body adopts resolution designating site as a redevelopment area;

e Governing body authorizes preparation of redevelopment plan;

e Planning Board reviews redevelopment plan for consistency with Master Plan;

e Planning Board sends recommendation to the governing body;

e Governing body adopts redevelopment plan by ordinance, after introduction of ordinance and public hearing.

The LRHL identifies the following elements comprising a redevelopment plan and provides that the Redevelopment
Plan includes an outline for the planning, development, redevelopment, or rehabilitation of the Redevelopment Area:

e The relationship to defined local objectives as to appropriate land uses, density of population, improved traffic
and public transportation, public utilities, recreational and community facilities and other improvements;

e Proposed land uses and building requirements in the Redevelopment Area;

e Adequate provision for the temporary and permanent relocation, as necessary and applicable, of residents in
the Redevelopment Area, including an estimate of the extent to where decent, safe, and sanitary dwelling units
affordable to displaced residents will be available to them in the existing housing market;

* Anidentification of any property within the Redevelopment Area which is proposed to be acquired in accordance
with the Redevelopment Plan;

e Any significant relationship of the Redevelopment Plan to the master plans of contiguous municipalities, County
Master Plan and State Development and Redevelopment Plan.

DMR Architects Page 9

NY1d LNJINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

SININOdWOD NV1d LNIWdO13A3A3Y



NY1d LNJIINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

M3IATH ADNILSISNOD

BOROUGH OF KENILWORTH

6.0: CONSISTENCY WITH OTHER PLANS

This section identifies how this Redevelopment Plan is consistent with other plans, including the Kenilworth Master
Plan, the Union County Master Plan, and the State Development and Redevelopment Plan (SDRP).

A. KENILWORTH MASTER PLAN

The Kenilworth Planning Board adopted its most recent master plan in 2011. A key issue identified in the master plan
was to “specifically address the proper zoning designation for the Merck (formerly Schering) Campus.” Prior to the
adoption of the 2011 Master Plan, the study area was in the Industrial Zone District. Page 38 of the 2011 Master Plan
outlines the proposed permitted and accessory uses that aligned with the previous corporate campus activities at the
study area.

The Commercial Growth 1996-2007 statistics on Page 55 of the 2011 Master Plan includes a statement that “while this
growth has been fairly substantial, much of it has occurred on the Merck campus.” This data and statement are an
acknowledgement of the study area playing a vital role in the commercial growth and activity of Kenilworth then and
remains the case now.

The Redevelopment Plan encourages and facilitates the transformation of an obsolete corporate office campus into
a mixed-use development that helps the redevelopment area play a vital role in the commercial growth and activity
of Kenilworth, consistent with the 2011 Master Plan. The Redevelopment Plan promotes and furthers the following
master plan goals and objectives:

* Industrial Goal B.4. Promote the growth of industrial uses by taking advantage of area transportation

infrastructure.

e Commercial Goal C.3. Encourage the development of the Borough’s economic base by expanding the number

of permitted uses to generate employment growth, increase property values and promote the improvement of
underutilized properties.

Mixed-use redevelopment as permitted for in this Redevelopment Plan would provide zoning that could transform
the dated, obsolete corporate office complex into a vibrant mixed-use commercial, industrial, and retail development.
The Redevelopment Plan offers a unique opportunity to revitalize the former corporate campus, allowing for existing
permitted uses while adding to the permitted uses for development flexibility, consistent with the master plan goals
noted above.

B. UNION COUNTY MASTER PLAN

The Redevelopment Plan is consistent with the goals and objectives identified as part of the 1998 Union County
Master Plan. The redevelopment plan furthers the following goals:

e Development: To facilitate the development of Union County by directing growth to environmentally suitable
areas that can be provided with essential infrastructure and support facilities and to revitalize the urban centers
and corridors within the county;

e Economic Development: Continue County sponsored economic development efforts to reduce unemployment,
provide year-round employment opportunities and enhance the tax base by encouraging compatible industrial,
commercial, office and retail facilities to locate or expand in Union County.

The Redevelopment Plan promotes the redevelopment of a mostly vacant, obsolete corporate office campus,
encouraging new development and uses consistent with the site and surrounding area.
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C. STATE DEVELOPMENT AND REDEVELOPMENT PLAN

Adopted in 2001, the State Development and Redevelopment Plan (“SDRP”) provides guidance on growth and

development throughout New Jersey, coordinating public and private actions to guide future growth into compact,

ecologically designed forms of development and redevelopment, consistent with statewide policies and the State

Plan Policy Map. The following goals and policies are consistent with the redevelopment plan:

e Revitalize the State’s Cities and Boroughs: Build on the assets of cities and Boroughs such as their labor force,

available land and buildings, strategic location, and diverse populations;

e Conserve the State’s Natural Resources and Systems: Conserve the state’s natural resources and systems

as capital assets of the public by promoting ecologically sound development and redevelopment in the PA1

Metropolitan and PA2 Suburban Planning Areas;

e Promote Beneficial Economic Growth, Development and Renewal for All Residents of New Jersey: Encourage

economic growth in locations and ways that are both fiscally and environmentally sound;

e Protect the Environment, Prevent and Clean-up Pollution: Promote ecologically designed development and

redevelopment in the PA1 Metropolitan and PA2 Suburban Planning Areas.

The Redevelopment Area is in the PA1 Metropolitan Planning Area, which recommends development and

redevelopment based on accessibility to transportation and utility infrastructure, and surrounding land uses. The
Redevelopment Plan encourages the reactivation of an obsolete corporate office campus that would not likely

become revitalized due to the changing trends in office development. Furthermore, the Redevelopment Plan provides

for development options that are consistent with the smart growth principles and the goals and objectives of the

SDRP.

DMR Architects

Page 11

NY1d LNJINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

M3IATH ADNILSISNOD



BOROUGH OF KENILWORTH

NY1d LNJIINJOTINTATd AVvOd T1IH DNIdOTIVD 000Z

S1Iv13d LNJWdO13A3d3Y

7.0: REDEVELOPMENT PLAN DETAILS

This section outlines redevelopment plan goals and regulations. The Redevelopment Plan intent is to facilitate the
development of a modern mixed-use development that will enhance and be compatible with the surrounding area.

PURPOSE

The Redevelopment Plan purpose is to redevelop the tract from an office complex to a modern mixed-use center
in the Redevelopment Area. Once formally selected, the redeveloper will be required to enter into a Redeveloper
Agreement with the Borough that stipulates the precise nature and extent of the improvements to be made,
including the timing and phasing of the development as permitted herein.

REDEVELOPMENT AREA PARCELS
The Redevelopment Area consists of Block 181, Lot 1.

GOALS AND OBJECTIVES

The Redevelopment Plan advances the following goals and objectives:

A. Develop an integrated mixed-use development that includes commercial, industrial, retail, and office uses for
employees and visitors;

B. Encourage a mixed-use development that has a distinctive identity and character;
C. Incorporate smart growth and environmentally friendly principles to minimize-potential environmental impacts;

D. Provide for land uses that strengthen and enhance the Borough’s economic base and provide for increased
employment and commerce opportunities;

E. Provide for appropriate aesthetics, visibility, and security.

DEFINITIONS:

To the extent the existing zoning ordinance definition or provision conflicts with this Redevelopment Plan, the
Redevelopment Plan shall prevail. Refer to §120-1.5 of the Borough Land Use Code for additional applicable
definitions.

A. AGE-RESTRICTED HOUSING: Housing units designed to meet the needs of, and exclusively for, the residents of
an age-restricted segment of the population such that: 1) all the residents of the development wherein the unit

is situated are 55 years of age or older; or 2) at least 80 percent of the units are occupied by one person who is
50 years of age or older; or 3) the development has been designated by the Secretary of the U.S. Department

of Housing and Urban Development as “housing for older persons” as defined in Section 807(b)(2) of the Fair
Housing Act, 42 U.S.C. § 3607.

B. ASSISTED LIVING FACILITY: A residential facility for the elderly licensed by the Department of Health and Senior
Services that provides assistance with personal care when needed, and which may include accessory health

services, recreational activities, financial services, and transportation for residents only.

C. DATA CENTER: A centralized repository for the storage, management, and dissemination of data and
information. It houses critical computer systems and associated components for companies and organizations.
Often another term used for data centers is “collection data centers” which means that several businesses may
rent space to house their servers in a common location. A data center includes environmental and mechanical
controls (air conditioning, fire suppression, etc.), redundant/backup power supplies (including generators and
battery backup), redundant data communications connections and high security.
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K.

LIGHT INDUSTRY: Means any production, processing, assembly or fabrication of goods, materials, or products,
including any incidental cleaning, servicing, testing, repair or storage of those same goods, materials, or
products. This definition includes Processing, assembling, finishing, packaging, and storing of goods and

materials; packaging and bottling establishments; and wholesale commercial establishments.

LIFE SCIENCES: Activities focusing on research and/or manufacturing of drugs, therapies, treatments,
diagnostics, and devices used in healthcare, including but not limited to biotechnology experts, medical device
developers, and pharmaceutical manufacturers.

LONG-TERM CARE FACILITY: A nursing, congregate-care, rehabilitation, or convalescent home licensed by the
State of New Jersey and primarily designed to furnish lodging or nursing care or required supervised care to

persons by reason of their being aged, sick, infirm, convalescent, invalid, bedfast, handicapped or impaired,
but not designed to serve the mentally ill or those suffering from a communicable disease or those addicted to
narcotics or alcohol.

OFFICES, GENERAL: An establishment for conducting general business affairs which does not offer a product

or merchandise for sale to the public on the premises, but conducts administrative or professional services,
including but not limited to the offices of an attorney, engineer, insurance agent, title service, financial advisors,
architect, accountant, real estate sales, architect, marketing, consulting services, or similar occupations.

OFFICES, MEDICAL: An establishment operated by a licensed medical professional used for the primary purpose

of providing general healthcare services to nonresident patients, such as the office of a doctor, psychiatrist,
dentist, chiropractor, therapist, mental health counselor, or a similar professional.

RETAIL USE: Includes establishments engaged in selling goods or merchandise to the general public for use
or consumption, or that address the personal and consumer needs of customers. This definition also includes
restaurants and eating and drinking establishments with or without a liquor license, including drive-through
restaurants; banks and financial institutions, including drive-through banks; art, music, and dance studios;
indoor and outdoor recreational and fitness facilities; automobile gasoline, electric charging, and service
stations; and car washes.

SELF-STORAGE FACILITY: A facility solely used for the storage of goods and materials within self-contained
compartments by various users.

TRACT: For purposes of this section, the word or phrase “tract” or “tract lot line” shall be synonymous with
the Redevelopment Area itself, designated per Borough Council resolution. The bulk requirements of the
Redevelopment Area apply to either the tract or internal lot or lot line(s) as identified herein.

VETERINARY FACILITY: An establishment where animals are examined and treated by one or more

veterinarians, and which may include accessory boarding on a temporary basis.

. WAREHOUSE: An establishment primarily used for the storage, loading, unloading, and/or distribution of goods,

products, or materials, which may include accessory consolidation, repacking, and value-added services. Such
facility may include accessory parking and storage of trucks and trailers, and accessory maintenance of trucks
owned by the facility.
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.0: ZONING /| BULK STANDARDS:

> o

PERMITTED USES:

1. Permitted Principal Uses: The following uses are permitted principal uses in this Redevelopment Plan.

@ S0 Qo N T

m.
n.
O.

Research and development, laboratories, including life sciences;
Light industrial;

Offices, general and medical;

Veterinary facilities;

Data centers;

Warehouses;

Self-storage facilities;

Retail and service uses;

Public and private schools and universities;

Student housing;

Public and private utility facilities;

Hotels;

Age-restricted housing;

Assisted living and long-term care facilities;

Any other use, in the opinion of the approving authority, substantially similar to those identified in this
section.

B. PERMITTED ACCESSORY USES:

1. Any uses which are clearly or customarily ancillary and incidental to a permitted principal use on the same

property including but not limited to;

LI -SSR Y

f.

Off-street parking, including surface parking, under-building parking, and parking garages;

Fences and walls;

Signs;

Buildings for storage of maintenance equipment;

Accessory utility infrastructure including and not limited to tanks, water tanks, generators, substations,
treatment facilities;

Other accessory uses normally incidental to the principal permitted use.

2. Request for relief for any the structures related to the permitted accessory uses of this Redevelopment Plan shall

be recognized as bulk variances in accordance with Section 3.0.M of the Redevelopment Plan.

C. CONDITIONAL USES:

None permitted.

o

PROHIBITED USES:

This Redevelopment Plan prohibits any principal use not specifically permitted in herein or by other applicable law
and expressly prohibits the manufacturing, distribution and sale of cannabis for the area designated in need of
redevelopment consisting of Block 181 Lot 1.

m

BULK AREA REQUIREMENTS:

The bulk requirements for the uses permitted in this Redevelopment Plan are set forth herein. The requirements

apply to the entire tract, which can be subdivided into multiple lots, each of which are subject to the minimum lot

Page 14

DMR Architects



BOROUGH OF KENILWORTH

area requirement. The remaining requirements, including building setback and coverage requirements, apply to the
entire tract. Unless otherwise noted in this section, the bulk requirements apply to the permitted uses.

1. Redevelopment Area Bulk Standards:

a. Minimum Tract Area 10 acres

b. Minimum Lot Area 10,000 square feet
¢.  Maximum Building Height 100 feet

d. Maximum Building Coverage 55%

e. Maximum Impervious Coverage 85%

f.  Maximum Floor Area Ratio 1.25

g. Minimum Landscaped Open Space 15%

h. Minimum Front Yard Setback 40 feet

i.  Minimum Side Yard Setback 10 feet

j. Minimum Rear Yard Setback 15 feet

2. Building Heights:
Unless otherwise specified herein, the maximum building height is 100 feet.

Use Type Max. Bldg. Height
a. Warehouses 60 feet

Data Processing Centers

e 1story 40 feet.

e More than 1story 100 feet
¢. Retail and Service Uses 40 feet

3. Building heights setbacks from Galloping Hill Road:
The minimum building setback from Galloping Hill Road based on building height.

Building Height (feet) Min. Bldg. Setback from Galloping Hill Road
<60 40 feet
60-80 50 feet
> 80-100 60 feet

Hotels and retail and service uses shall have a 40-foot minimum setback from Galloping Hill Road regardless
of building height.

4. Warehouse: Specific bulk standards:
a. Maximum buildable area on front development parcel: 580,000 square feet. Ancillary warehouse space
related to other uses on the campus do not count toward the maximum buildable areg;
b. Enhanced landscape buffer along Galloping Hill Road frontage;
Loading docks cannot face Galloping Hill Road.

5. Residential: Use specific bulk standards:
a. Residential uses must be within 2,000 feet of Galloping Hill Road.
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F. PARKING REQUIREMENTS:

The parking requirements for the uses permitted in the Redevelopment Area are set forth below.

1.

Redevelopment Area Parking Requirements:
Use Type

Required Spaces

Research and development, laboratories:

Light industry, assembly:

Offices, general, administrative, executive, and business:

Offices, medical:

Veterinary facilities:

Data processing centers:

Warehouses:

Self-storage facilities:
Retail and service uses:
Restaurants, full services:

Restaurants, all others:

Financial institutions:

Art, music, and dance studios:
Public theater, auditorium with fixed seats:

Public theater, auditorium without fixed seats:

Recreational facilities:

Wholesale establishments:

Public and private schools and universities:

Elementary/middle junior high/senior high school:

1 space per 1,000 square feet (SF) gross floor
area (GFA)

1 space per 750 SF GFA or 1 space per employee
on maximum shift, whichever is greater

1 space per 300 sf GFA

1space per 250 SF GFA

1 space per 300 SF GFA (not including kennel
space)

1 space per 10,000 SF GFA or 1 space per
employee on maximum shift, whichever

is greater.

1 space per 5,000 SF GFA or 1 space per
employee on maximum shift, whichever

is greater

1 space per 15,000 SF GFA

1space per 300 SF GFA

1space per 3 seats

1 space per 250 SF GFA or 1 space per 3 seats,
whichever is greater

1space per 300 SF GFA

1space per 3 seats, plus 1 space per meeting hall
with fixed employee seats

1 space per 100 SF GFA or meeting hall without
fixed seats

1 space per 250 SF of nonstorage floor area
1 space per 1,000 SF GFA or 1 space per
employee on maximum shift, whichever

is greater

1 space for each staff member or

employee for schools containing grades under
the 10th grade. For schools containing grades
10th and/or 11th and/or 12th, off-street parking,
in addition to that required for staff or
employees, shall be provided at the rate

of one space for each six students
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For colleges, universities, community colleges, one parking space for every six students
vocational-technical schools, and other types of
postsecondary education:

Hotels: 1 space per guest room, plus 1 space per

employee on maximum shift, plus 1 space per 6

fixed seats in any meeting rooms
Public and private utility facilities:
employee, whichever is greater

Minimum 2 off-street spaces, or 1 space per

Student housing: Shall comply with Residential Site Improvement

Standards (RSIS) as amended. Parking
requirements often depend on number
of units and bedrooms

Age-restricted housing: Shall comply with RSIS as amended. Parking
requirements often depend on number of units

and bedrooms

Assisted living and long-term care facilities: 1space per 3 beds

2. Other Parking Requirements:

a.

If the development plan for a phase or construction of phases meets the statutory criteria, the developer

may apply to obtain a ‘““de minimis”” exception or waiver from the New Jersey Residential Site Improvement
Standards (RSIS) parking requirements pursuant to N.J.A.C. 5:21-3.1 or 2, if the phase(s) meet the criteria of
either regulation. If the Borough agrees to the request, it will join and support the application to the Site

Improvement Advisory Board.
Restaurants and similar places. Outdoor dining does not require additional parking.

All off-street parking lots shall be located a minimum of 5 feet away from exterior tract lines.

Shared parking. For mixed-use buildings, a shared parking approach for the provision of off-street parking
shall be permitted where feasible, as determined by the approving agency. The methodology used by the
developer to calculate the number of shared parking spaces needs to conform with Article 27 of the Borough
Land Use Code and those recommended in the Urban Land Institute “Shared Parking Standards for a Mixed-

Use Center” 2nd Edition or later.

The applicant will provide the shared parking study to the Planning Board for approval, addressing the

following issues related to shared parking:

i. Therecommended parking needs of the mixed-use project;

ii. The sensitivity of the proposed uses to change. For example, a center with no restaurant could have

significant changes in parking if a restaurant were added;

iii. Similar mixes of uses in other areas of the community or of a similar project operated by the developer;

iv. Degree of variability of parking for individual uses (average, range, and standard deviation);

v. If the Planning Board approves shared parking, future tenancy changes will be subject to review and

approval of the changes to the shared parking approval. Such change in tenancy review would be
undertaken as a minor site plan in accordance with Article 12 of the Borough land use code.

DMR Architects
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G. SIGNS:

1.

Any sign component not specifically addressed in this section is subject to Article 31 of the Borough Land Use
Code.

a.

d.

Purpose: Signs in the redevelopment area shall conform to a comprehensive sign design plan. A design theme
shall include style of lettering, method of attachment, construction, material, size, proportion, lighting, and
position. Color of letters and background shall be considered in relation to the color of the materials of the
building(s) or relative to the proposed location of the signs. The signage design and location shall provide
efficient, appropriate, and attractive direction and identification of site uses. All freestanding or directional
signs throughout the development shall have a consistent design theme. Signs shall be a subordinate rather
than predominant feature of any building.

Comprehensive directional signage plan: Shall be provided for Board review and approval which covers

overall project identification, pedestrian crossing, parking, and directional instructions. A signage hierarchy
shall be established for these signage categories.

Review and Approval Process:
i.  Signs shall conform to this plan and the Borough Land Use Code in all other respects;
ii. Applications for comprehensive sign review by the Planning Board shall include:

a. Site planindicating locations of all existing and proposed signs;

b. Ascaled elevation drawing of the entire building facade;

c. The elevation drawing and detailed drawings, shall clearly identify and delineate the proposed signs,
indicating content, color, orientation, projection, and illumination.

Exempted Signs: Signs exempt from permit and fee requirements as set forth in §120-31.9 of the Borough
Land Use Code.

Prohibited Signs: Sign features as noted in §120-31.12 except as noted in this district herein.

Wall-Mounted Signs:

i. Warehouse and Light Industrial Uses:

a. Permitted on main building facade, as designated by applicant. More than one sign is permitted on
the main building fagade of each building;

b. Maximum aggregate sign area: one square foot per building frontage occupied by the use, not to
exceed 500 square feet per building;

¢. Maximum fagade sign area: 300 square feet per sign;
d. Maximum fagade sign vertical dimension: 15 feet;
e. Internal illumination permitted.

ii. Allotheruses:

a. Nosignshall exceed 2 square feet in area for each one foot of linear width of the front building wall
on which the sign is to be located, provided that no sign may exceed 85 percent of the front wall of
the storefront that is occupied;

b. Nosign shall exceed 300 square feet in total area. Signs may be placed on (i) the front entrance
area of the building, (ii) at a feature corner of the building, and (jii) on the sides of a building facing
Galloping Hill Road and the Garden State Parkway.
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iii. Such signs shall advertise only such business and operations as is conducted on the tract. Acceptable
types of wall-mounted signs include the following:

a. Individual letters, pin-mounted to the facade, externally illuminated;
b. Two- and three-dimensional or open channel type lettering, either face-lit, edge-lit, or halo-lit;
¢. Push-through edge-lit letters on a solid background;

d. Awall mounted sign shall not extend more than twelve (12) inches from the building and shall have a
minimum clearance height of eight (8) feet from the ground;

e. Lettering affixed to a panel which is erected on the facade within the allotted signage area;

f. Letters shall be individually mounted without exposed raceways or sign boxes unless architecturally
integrated into the comprehensive sign design.

g. Inaddition to all other signage, restaurants and eating establishments may be permitted the
following signs:

i.  One wall-mounted display sign per business, featuring the actual menu, but not to exceed three
(3) square feet in area. Such sign feature is exempt from the minimum clearance height above
grade but shall not project more than 6 inches from a wall;

ii. One free standing sandwich board sign not to exceed three (3) square feet per sign face which
shall not obstruct pedestrian traffic and must be removed during closing hours.

g. Monument Signs:

i. Internal illumination permitted.
ii. Multi-tenant Signs at each curb cut along Galloping Hill Road Frontage:

a. Multi-tenant monument signs shall be permitted at each curb cut along the tract entrance not to
exceed 300 square feet;

b. If any such monument sign is incorporated into a wall or hardscaping feature, the 300 square feet
limit shall only be applied to the signage and shall not limit the size any wall or hardscaping feature;

¢. The maximum sign height should not exceed 15 feet except architectural column caps, finials, or
similar features can extend an additional 2 feet above this height requirement;

d. The monument sign setback may be within 15 feet from all property lines and shall be placed outside
of intersection sight distance requirements.

ii. Each building shall have up to two dedicated monument signs:
a. Maximum sign area: 250 square feet per sign;

b. Maximum freestanding sign height: 10 feet to the top of the sign face, excluding architectural
elements.

h. Directional Signs:

i. Adirectional sign which contains only information on the site designed to direct pedestrian or vehicular
traffic to the location of a facility on the property on which the sign is located. Such signs may include,
but are not limited to, arrows or text;
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ii. The tractlogo or name and occupant logos and names may be listed on a directional sign. Regulation
traffic control signs as required by applicable regulations are exempt from the directional sign
requirements contained herein;

iii. Directional signs may include name and identification of a building and shall not exceed 32 square feet
for vehicular directional guidance signs or 25 square feet for pedestrian directional guidance signs. Said
freestanding sign shall not be more than 6 feet 6 inches from the ground. All such signs shall not obstruct
intersection sight distance requirements.

H. LANDSCAPE DESIGN STANDARDS:
The provisions of this section shall apply at the time of a site plan application for the phase of work proposed.

1. Off Street Surface Parking: All proposed off street surface parking areas with 40 spaces or more shall be

screened from all public streets with the following criteria:

a.

The planting area adjacent to the surface parking shall be planted with evergreen shrubs at least three feet
high at the time of planting which are a species that will form a year round dense screen;

Perimeter trees shall be planted at no greater than 30 foot on center based on the perimeter length of the
parking area.

2. Interior Landscape Planting: All surface parking areas 40 or more parking spaces or at least 12,000 square feet in
area shall provide at least one 3 - 3.5” inch caliper tree for every 12 parking spaces which include perimeter trees.

a.

b.

Fractions equal to or greater than 0.5 resulting from this calculation shall be considered to be 1 tree;
Each such tree shall be located in a planting island with a minimum area of 150 square feet of pervious surface;
The following distribution of trees shall apply:

i. Each end space in a row of 12 or more parking spaces shall fully abut a planting island or a perimeter
landscaped area along the long dimension of the end space;

ii. No more than 20 parking spaces shall be permitted between planting islands, or a planting island and a
perimeter landscaped area.

3. Required Screening: The following uses or site elements must be screened from abutting a residential property

and from Galloping Hill Road: (South 31st Street is a public street an is not subject to this requirement.)

a.

Dumpsters, recycling containers (except for recycling containers located at recycling collection centers), or
solid waste handling areas;

Service entrances or utility structures associated with a building, except in the area where such use abuts
other service entrances or utility structures;

Loading docks or spaces, except in the area where such use abuts other loading docks or spaces;

Utility meters, HVAC equipment, generators, transformers, and similar equipment, structures, or mechanisms
at ground level;

Outdoor storage of materials, stock and equipment; and

Any other uses for which screening is required under these regulations.
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4. Installation Requirements: The following contains standards to be used in installing screening:

a. Trees must be installed with a minimum 3”-3.5” inch caliper and must be large deciduous or evergreen species
which have a minimum growth height of 25 feet;

b. Trees should be trimmed up 8 feet at the time of planting;

c. Shrubs used in any screening or landscaping should be evergreen, at least 3 feet tall with a minimum spread
of 2 feet when planted and no further apart than 4 feet. They must be of a variety and adequately maintained
so that an average height of 3 to 4 feet could be expected as normal growth within 4 years of planting;

d. Any fence or wall used for screening should be constructed in a durable fashion of brick, stone, other masonry
material, specifically designed for fencing or wall construction purposes;

e. Afence used for screening in accordance with this Redevelopment Plan should be entirely closed, or opaque.
A chain link fence with plastic, metal or wooden slats cannot be used and does not satisfy the requirements of
this section;

f.  The maximum height for a wall or fence is 6 feet, except that a fence as tall as 8 feet shall be permitted along
a property line.

5. Minimum Street Trees: based on Galloping Hill Road Frontage: 1 tree per 50 linear feet of Galloping Hill Road
frontage. Existing trees proposed to remain can count towards this requirement.

6. Minimum Clearance from the Foundation Wall or Fence: 2 feet.

7. Minimum Evergreen Plantings: 1 evergreen planting per 40 feet of the foundation wall or fence.

I. PHASING PLANS:

1. The Planning Board may approve the development plan in whole or in phases, provided each phase is self-
sufficient with regards to parking, access, utilities, buffering, and other site plan items. The approval may include
such phasing plan during site plan review and approval. To the extent necessary, the bulk requirements of this
redevelopment plan pertaining solely to setbacks, buffers, building and impervious coverage may be adjusted.

2. As a condition to preliminary and / or final approval of the development plan, the Planning Board may permit the
implementation of the plan in whole or in sections or in stages consisting of one or more sections or stages in
accord with the sequence of actions determined as part of the development plan. Such sections or stages shall
be:

a. Substantially and functionally self-contained regarding access, parking, open spaces, and similar physical
features;

b. Provided with such temporary or permanent transitional features, buffers or protective areas as the Planning
Board may require, to avoid damage or detriment to any completed section or stage, to other sections or
stages and to adjoining properties not in the development plan. Plans and specifications of such sections or
stages are to be filed with the Planning Board and are to be of sufficient detail and at such scale as to fully
demonstrate:

i. Thearrangement and site locations of all structures, primary and accessory land uses, parking,
landscaping and public and private utilities and service facilities and land ownership conditions;
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ii. The extent and sequence of traffic improvement both on- and off-site and all proposed agreements for
implementation of such improvements.
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5/5/26, 1:20 PM

R-O2 Research Office 2. - Township of East Windsor, NJ

Township of East Windsor, NJ
Tuesday, May 5, 2026

Chapter 20. Zoning

§ 20-18A. R-O2 Research Office 2.

[Added 7-19-2022 by Ord. No. 2022-05]

§ 20-18A.1. Principal Uses.

[Added 7-19-2022 by Ord. No. 2022-05]

a.

Manufacturing, preparation, processing, or fabrication of products, with all activities and product
storage taking place within a completely enclosed building.

Scientific or research laboratories which are devoted to research, design and experimentation
including experimental operation of equipment and pilot plants.

Computer digital data storage centers.
Pharmaceutical operations.
Offices and office buildings, including medical professional.

Industrial office parks meeting the specific Bulk and Area Requirements set forth in Subsection 20-
19.4 of this chapter.

Commuter parking facilities.
Agricultural and horticultural uses.

Day-care centers, child-care centers, and nursery schools.

§ 20-18A.2. Accessory Uses.

[Added 7-19-2022 by Ord. No. 2022-05]

a.

b.

Uses on the same lot which are customarily incidental to any of the above permitted uses.

Accessory storage is permitted subject to such storage being in completely enclosed buildings.
Such accessory storage area must be subordinate to the permitted principal use or of a tenant
demising area of a building or buildings on the property. Such storage area shall be considered
accessory if it occupies no more than 75% of the total building area on a property or total demising
area of a tenant.

A cafeteria or other service facility located within a building and operated for the exclusive use of
occupants of the complex.

A recreational area for the occupants.

Off-street parking and loading facilities.
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Retail and wholesale sale of goods, wares and merchandise provided that such sales are on the
same lot and clearly incidental to a permitted use in which such goods, wares and merchandise are
manufactured, processed or packaged.

Television and radio recording and other communications facilities, including accessory antennae
located on the same lot.

§ 20-18A.3. Conditional Uses.

[Added 7-19-2022 by Ord. No. 2022-05]

a.

Restaurants, excluding fast food restaurants and drive-in restaurants, when located within industrial
office parks of 100 acres or more, provided the following conditions are met:

1. There shall be no more than one restaurant for each 100 acres of industrial office park area.

2. A traffic study shall be submitted demonstrating that the restaurant traffic will not adversely
impact on the internal and external road networks.

3. Restaurants shall be open to the general public.
4. Restaurant design shall be consistent with that of the industrial office park development.

Hotels and motels, not including tourist cabins, trailer camps or camp sites, meeting the standards
of the TC District as set forth in the Schedule of District Regulations of this chapter.

Cellular antennas for telephone, radio, paging and/or television communication as "conditional
uses" under N.J.S.A. 40:55D-67 and in accordance with the specific zoning conditions and
standards for their location and operation included within Section 20-34 of this chapter.

Assisted living facilities as "conditional uses" under N.J.S.A. 40:55D-67 and in accordance with the
specific conditions and standards as set forth in Section 20-24 of this chapter.

§ 20-18A.4. Bulk and Area Requirements.

[Added 7-19-2022 by Ord. No. 2022-05]

a.

The minimum front yard setback and landscape strip in the R-O2 District shall be as follows:
1. Along County Route 571, a front yard of 175 feet and a landscape strip of 175 feet.

2. Along One Mile Road, Edinburgh Road, Millstone Road, North Main Street, Route 130,
Wyckoff Mills Road, proposed Route 92, the New Jersey Turnpike and Probasco Road, a front
yard of 150 feet and a landscape strip of 100 feet.

3.  From all other public streets, a front yard of 100 feet and a landscape strip of 50 feet.

The minimum side and rear yard landscape buffer shall be 50 feet, except that when adjacent to a
residential district a 100-foot landscape buffer shall be provided.

Industrial office parks shall be a minimum of 25 acres in land area and they shall have no less than
500 feet of frontage on a public road. The Planning Board shall require the applicant to establish
such organizational, administrative and financial arrangements and guarantees as are necessary to
satisfy the Board that common property can be adequately maintained on a permanent basis.

Cellular antennas for telephone, radio, paging and/or television communication as "conditional
uses" under N.J.S.A. 40:55D-67 and in accordance with the specific zoning conditions and
standards for their location and operation included within Section 20-34 of this chapter.
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€. See the "Schedule of District Regulations" table of this chapter for additional requirements.["!
[1] Editor's Note: The Schedule of District Regulations is included as an attachment to this chapter.

§ 20-18A.5. Other Requirements.

[Added 7-19-2022 by Ord. No. 2022-05]

Freestanding signs, except for directional signs, shall be ground-mounted on a solid base with no visible
poles, columns or other upright supports. Freestanding signs shall not exceed eight feet in height and
shall not be more than 100 square feet in size.
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