
Emerging Governance and Constitutional Issues for Public-Sector Attorneys: Lessons 
from School District Practice 

Public-sector attorneys increasingly advise clients on issues where constitutional law, 
governance, and public controversy intersect. Questions involving parental rights, free 
speech, religious expression, and social media often arise in fast-moving, high-visibility 
contexts, requiring sound legal judgment even when the law is unsettled. Using recent 
developments such as Mahmoud v. Taylor as a case study, this session explores how early-
career attorneys can counsel public entities through emerging governance and 
constitutional challenges. Drawing on perspectives from education-law practice and 
public-sector leadership, the presenters will focus on translating evolving case law into 
practical, defensible advice for boards and administrators under public scrutiny. 
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Session Overview

• Constitutional law, governance, and public  
controversy are increasingly intersecting.

• Attorneys are asked to advise in fast-moving,  
high-visibility situations.

• Legal standards are often unsettled or  
evolving.

• This session focuses on:
o parental rights (Mahmoud v. Taylor)
o free speech and student conduct
o religious expression in schools
o social media and governance

O u r Focus

• Translating case law into practical, defensible advice

• Supporting boards and administrators under public pressure

• Providing a framework for early-career (or new to education law  

practice) navigating complex, high-visibility issues.
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Disc la imer

• This presentation is for educational purposes only and does not constitute legal advice.

• This presentation addresses general legal principles and practical considerations and is not  
intended to provide definitive guidance on any specific matter.

• The views expressed are those of the presenters and do not necessarily reflect the views of their
firms, clients, or affiliated organizations.

• The law in this area is rapidly evolving, and the information presented is current as of the date  
of this program.
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Topic 1:  
Religious Opt-Outs on

Curriculum-Based Books
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An 8th grade English class is reading a core novel containing  
themes of sexuality and gender identity. After students brought  
home discussion questions and reading journals, several parents  

submitted written objections, requesting that their children be  
excused from both the reading and related assessments on  
religious grounds.

The concern has since escalated to formal complaints alleging the  
district is advancing particular viewpoints through required  

instruction.

The central legal question: How should districts handle these opt-
out requests in light of the U.S. Supreme Court's decision in  

Mahmoud v. Taylor?
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Case L a w & Statutory Framework

Mahmoud v. Taylor —U.S.  Supreme Court

Montgomery County Public Schools rescinded opt-outs for  

LGBTQ+-inclusive storybooks in K–5, citing classroom disruption.  

The Supreme Court held this violated the Free Exercise Clause.

When educational content substantially interferes with a child's

religious development, districts must allow opt-outs — especially  

where secular opt-outs exist. Denying religious opt-outs while  

permitting secular ones fails strict scrutiny.

N. J .S . A . 18A:35-4.7 — Parental Opt-Out R ights

Allows parents to exclude children from any part of instruction in  

health, family life education, or sex education that conflicts with  

their sincerely held religious beliefs.

Policy 5 2 5 0 & N. J . A .C. 6A:8-3.4(e) — Opt-Out

Procedures

Policy 5250 mirrors the statute, providing a clear opt-out  

framework. The regulation requires boards to establish and publicly  

share formal procedures for written, signed opt-out statements  

based on religious objections.

N. J . A .C.  6A:8-3.1(a)3 —C u r r i c u l u m

Transparency

Mandates that districts make approved curriculum pacing guides  

and citations for core instructional materials publicly available,  

giving parents meaningful access to content covered in schools.
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H o w to E ns ur e Compliance With Mahmoud v. Taylor

Duty to Accommodate

Districts are legally required to reasonably  

accommodate parental requests for  

religious opt-outs unless a compelling  

justification exists to deny them.

Advance Notice

Provide advance notice of units, lessons,  

and books that may implicate religious  

beliefs — post text lists online or distribute  

directly to parents at the start of the school  

year.

Written Request Process

Parents must submit opt-out requests in  

writing with a brief explanation of the  

religious basis. Forward each request to  

district legal counsel for review.

Sincerity Threshold

Requests must be grounded in sincerely held religious beliefs. Avoid  

probing theological details — apply a low sincerity threshold  

consistently.

Consistency & Fa irnes s

Apply strict scrutiny only when denying requests. Consistent  

decision-making across similar requests minimizes legal exposure  

and ensures fairness.
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D o Opt-Outs Change Instructional Requirements?

N. J.S . A .  18A:35-4.35–6  
L G B T Q + C u r r i c u l u m  Mandate

New Jersey law requires instruction on the  

history and contributions of LGBTQ+  

individuals in middle and high schools. This  

mandate remains in full force regardless of  

opt-out activity.

N. J .S . A . 18A:35-4.36a  
Diversity & Inc lus ion   
Educat ion

Schools must teach diversity and inclusion  

as part of the curriculum, ensuring all  

students learn about respect for different  

identities and backgrounds.

Individual  vs. Progra mmat ic   

Relief

A parent may opt their child out of a  

specific book or unit. They may not petition  

the district to remove that content from  

instruction for all students. The curriculum  

itself remains intact.
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Recommended Opt-Out Procedure

Publish a Complete Text L ist

Post curriculum books by grade level on the district website or distribute

to parents at the start of each school year.

Every step in this process creates a defensible record. If a denial is ever challenged, the district must demonstrate a compelling interest and show the  

denial was the least restrictive means available. Clear documentation is your most powerful protection.

01 02

Require Written Opt-Out Requests

All requests must include the parent's name, child's name, the specific

material, and a brief explanation of the religious basis.

03

Lega l  Counsel Review

Because this is a highly fact-sensitive analysis, all opt-out requests should  

be forwarded to district counsel before a final decision is communicated  

to the parent.

04

Consistent Reasoning & T horough Documentat ion

Document the basis for each approval or denial. If denying, demonstrate

strict scrutiny compliance. Communicate all decisions respectfully and in

writing.
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Topic 2:
Social Media Usage by  

Board Members
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A board member is actively posting frequent commentary on  

curriculum decisions — referencing specific textbook selections  

and instructional approaches currently under board discussion —
and attributing those decisions to the Superintendent's "poor  
directives." While framed as personal opinion, the board member's  
profile identifies their official role, and community members are  
responding as though the statements reflect district policy.

The central legal question: Where does protected political speech  
end and potential violation of the School Ethics Act begin —

particularly when public perception blurs personal expression with  
official authority?
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T he First Amendment Guarantee

"Congress shall make no law... abridging the  

freedom of speech, or of the press; or the right of  

the people peaceably to assemble, and to petition  

the Government for a redress of grievances."

— U.S. Constitution, Amendment I

Board Members Retain F irst   

Amendment Rights
Serving on a board of education does not extinguish a member's constitutional right to  

free expression. Board members are residents and citizens first. However, the First  

Amendment is not unlimited — it must be exercised in a manner that complies with the  

School Ethics Act and does not create the reasonable perception that personal views  

represent official board positions.

The legal challenge lies in how that speech is framed, on what platform, and how the  

broader community perceives it.
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N.J .S .A. 18A:12-24.1 — Code of Ethics for School   

Board Members

Lega l & Student-Centered Mandate

Members must uphold all state laws and court orders, making every

decision based on the educational welfare and individual needs of all

students, regardless of background.

1 2

Governance vs. Administrat ion

The Board's role is strictly limited to policy-making, planning, and  

appraisal. Members may not personally manage daily operations —

that authority belongs to the administration.

3

Collective Authority & Integrity

Authority exists only within the Board as a whole. Members must  

maintain independent judgment and refuse to use their position for  

personal gain or to advance special interests.

4

Confidentiality & Cha in of C o m m a n d

Members must protect sensitive information. All community  

complaints must be referred to the Chief Administrative Officer.  

Board action may only be taken in public meetings after  

administrative remedies are exhausted.
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Social Media: What Board Members Must and Must  

Not D o

T he Account Itself Matters

A board member may comment on district issues from a personal  

account registered in their name alone. An account that identifies  

them as "Name, Local Board of Education Member" inherently  

signals official capacity and cannot be used for personal  

commentary. (Advisory Opinion A36-14, Oct. 29, 2014.)

Required Disclosures When Comment ing

• Board member must identify themselves as a board member

Advisory Opinion A03-07 (April 2, 2007).

• State that the comment is not authorized by, nor written on

behalf of, the Board Advisory Opinion A36-14 (October 29,

2014).

• Use language that is clear, visible, and unambiguous that board

member is speaking as a private citizen Advisory Opinion A02-

22 (Feb. 25, 2022)
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Applicable Case L a w : Where the L i n e s Have Been  
D r a w n

Bey v. Brown, C a m d en B O E , D K T. NO. 365-12/11,  

Commiss ion er of Education, 2 0 March 2012.

A board member called the Superintendent a "terrorist" on his Facebook  

page. The Commissioner found a deliberate violation of the School  

Ethics Act — such a public slur undermines the Superintendent's  

effectiveness and fails the duty to support school personnel. Result:  

Reprimand.

Garcetti v. Ceballos, 547 U.S.  410 ( 2 0 0 6 )

The U.S. Supreme Court affirmed that government employers need  

significant control over employees' words and actions to ensure efficient  

delivery of public services — providing constitutional grounding for  

limits on board member speech.

Aziz v. Nikitinsky, No. E E C C56-22

Established a nexus test: whether a reasonable member of the public  

could perceive the official as speaking in their official capacity. Where  

the speech relates to board business and a sufficient connection exists  

between the social media account and the member's board role, official  

capacity may be found.

Donnerstag v. Borawski, 481 N. J.Super.  311 (2025)

Court reversed dismissal and found a violation where a board member's  

post urging union members to leave their unions — made from an  

account used for board-related advocacy — caused protests at board  

meetings and an unfair labor practice charge. The school community  

reasonably perceived the posts as official statements. Violation found.
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Social Media: Outcome & Next Steps

Where a board member's social media conduct crosses the line from protected personal expression into a violation of the School Ethics Act, the  

appropriate mechanism is a formal complaint to the New Jersey School Ethics Commission (SEC).

01

Fi le a Complaint with the N J   

School  Eth ics Commis s ion

Document the specific posts, the account  

used, and the community response that  

demonstrates public perception of official  

capacity.

02

Expected Outcome: Letter of  

Repr ima nd

Based on precedent, the SEC is likely to  

issue a formal letter of reprimand — a  

public, permanent record of the finding.

03

Decis ion Published by the S E C

All SEC decisions are published and become part of the public record, serving as a  

deterrent and precedent for future conduct.

Proactive Prevention

Districts should adopt or update a Board Member  

Social Media Policy that:

• Requires appropriate disclaimers on all district-

related posts

• Prohibits use of accounts that identify the

official role for personal commentary

• Addresses attacks on staff or administration
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Topic 3:
Use of AI to Harass and  

Mock Staff
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Students used AI tools to generate altered images and audio clips  
of teachers and staff, placing their likenesses into fabricated  

classroom scenarios and inappropriate, humiliating contexts. The  
materials were initially created off campus but spread rapidly  
through student group chats during the school day, causing visible  
distress among staff and disruption in multiple classrooms.

The central legal question: Can the district impose discipline for  
AI-generated content created off campus when it causes  
substantial disruption and impacts staff working conditions at  
school?
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W hy H I B Statutes D o Not Apply — A nd What Does

T he H I B Ga p for Staff Vict ims

The Harassment, Intimidation and Bullying statute and Policy 5512 do  

not apply to harassment of teachers or staff. The HIB framework  

under N.J.S.A. 18A:37-15(b) is designed exclusively to protect students  

as victims. While offenders may be students or adults, the victim must  

be a student for HIB to apply. There is no statutory reference to HIB  

committed against an adult.

T he Correct Lega l Fra mework

Discipline for this conduct must be grounded in:

• Policy 2361 — Acceptable Use of Computer Networks (prohibits  

inappropriate use of district networks/computers)

• Policy 2363 — Pupil Use of Privately-Owned Technology  

(prohibits recording or transmitting images/video of persons

during school hours or activities)

• The District's AI  Plan — Prohibited uses including creating  

misinformation, misrepresenting others with intent to harm, and

using AI to bully or intimidate

• Code of Student Conduct — Off-campus conduct that causesin-

school disruption
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Board Policies & the District A I Plan

Policy 2 3 6 3 —Privately-Owned  

Technology

Prohibits students from establishing  

wireless peer-to-peer networks on school  

grounds and from using devices to record,  

transmit, or post photographic images or  

video of any person during school hours or  

school activities — on or off the school  

network.

Policy 2361 —Acceptable Use  

of Distr ict Networks

Prohibits use of the district's computer  

network or devices for inappropriate  

purposes. If content was posted using  

school equipment or the school's network,  

discipline is clearly authorized under this  

policy.

T he District A I Pla n —

Prohibited Uses

Must explicitly identify prohibited AI  

conduct, including using AI to create  

misinformation or misrepresent others with  

intent to harm, bully, or intimidate; using  

AI with confidential student or staff  

personal information; and any AI use  

inconsistent with assignment conditions or  

district policy.

Districts that have not yet adopted a formal AI Plan should do so immediately. This scenario illustrates exactly why one is essential.
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The Two-Prong Test for Off -Campus Discipl ine

Under N.J.A.C. 6A:16-7.5, both prongs must be satisfied before discipline may be imposed for off-campus conduct. The district must  

document the specific disruption observed — staff distress, classroom management failures, and the in-school spread through group chats —

to build the factual record needed to sustain discipline.

Prong 1 —Safety & Well-Being

Discipline must be reasonably necessary for the physical or  

emotional safety, security, and well-being of students, staff, or the  

school grounds.

Prong 2 — Material & Substantial Interference

The off-campus conduct must materially and substantially interfere  

with the requirement of appropriate discipline in the operation of  

the school.
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Relevant Case L a w : The Disruption Standard in Context

J.S. v. Blue Mountain School District, 650 F.3d 915  
(3d  Cir.  2011) & Layshock v. Hermitage School  
District, 650 F.3d 205 (3d Cir. 2011)

Students created lewd MySpace parodies of their principals — one cast as  

a pedophile, the other as a drug abuser — using off-campus computers.

The Third Circuit found no substantial disruption, insufficient  

connection to the school, and held that disciplining the students violated  

the First Amendment. Key factor: no in-school disruption was

established.

Tinker v. Des Moines, 393 U.S. 503 (1969) & Bethel  
Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685
(1986)

Students do not shed their constitutional rights at the schoolhouse gate  

(Tinker), but schools may prohibit "offensively lewd and indecent  

speech" (Fraser). Both principles frame the outer boundaries of  

permissible student discipline for expressive conduct.

B.H. v. Easton Area School District 827 F. Supp. 2d  

392 ( E . D. Pa. 2011).)

The Third Circuit found that "I Heart Boobies" bracelets promoting  

breast cancer awareness were not lewd speech. The district violated  

students' free speech rights by suspending them. Courts scrutinize  

whether the speech is truly disruptive, not merely offensive.

T.H. o/b/o K.H. v. Upper Freehold Regional Board  
of Education, No. 134-, 2015 W L  8296246  
(Commiss ion er  Decision, November 19, 2015),

A student posted an underage drinking photo on Instagram and was  

suspended. The Commissioner reversed, finding "no evidence indicating  

that the Instagram post caused any disruption to the school  

environment."
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Recommended Course  of Action

Discipl ine I s L ike ly   
Appropriate H e re

The AI-generated content circulated  

through group chats during the school  

day, causing teachers visible distress  

and classroom management failures.

Both prongs of N.J.A.C. 6A:16-7.5 are  

satisfied: staff well-being was  

compromised, and instruction was

materially disrupted.

1 2 Ground Discipl ine in Policy,  

Not H I B

Cite Policies 2361 and 2363 and the  

district's AI Plan as the basis for  

discipline. Document the specific  

conduct, the method of distribution, and  

the in-school impact in detail.

3 Review and Update Yo u r A I   

P la n

Ensure the district's AI Plan expressly  

prohibits using AI to misrepresent,  

mock, or intimidate staff. This incident  

should serve as the catalyst for a  

comprehensive policy review.
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Topic 4:  
Student Walkouts
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A coordinated student walkout is planned in response to a national  
political issue. Students have indicated they will leave classrooms  
at a specific time and gather outside the building for approximately  
30–45 minutes. The walkout is being organized through group  
chats and social media, and participation is expected to be  
widespread across multiple grade levels.

The timing coincides with instructional periods, including state  
testing preparation. Teachers are concerned about supervision and  
student safety, while administrators are fielding questions from  
parents — some supporting the protest and others demanding  
prevention. Board members have begun commenting publicly,  
increasing community attention.

The central legal questions: How do we balance students'  
expressive rights with compulsory attendance requirements and  
the district's obligation to maintain order and instructional time?  
Can students be disciplined for participating in a walkout, and if  
so, on what basis?
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Applicable L a w

First  Amendment —Student Speech Rights

As set forth in Tinker (1967), students do not "shed their  

constitutional rights to freedom of speech or expression at the  

schoolhouse gate." Students have the right to engage in political  

expression, including protest activity.

T in ker  Standard —Substantial Disruption

Schools may regulate student expression only where they can  

reasonably forecast that the conduct will cause a material and  

substantial disruption to the operation of the school or infringe on the  

rights of others. The disruption must be more than discomfort or  

disagreement; it must meaningfully interfere with school operations.

Time, Place, and Manner Restrictions

Schools may impose reasonable restrictions on when, where, and how  

student expression occurs to maintain order and safety, provided the  

restrictions are content-neutral and narrowly tailored.

Compulsory Attendance & School Authority

Districts retain authority to enforce attendance policies and codes of  

conduct during the school day, including consequences for  

unauthorized absence from class. Student expression does not include  

a right to disregard reasonable school rules governing attendance and  

supervision.
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Legal Standards and R i s k Considerations

Substantial Disruption Standard

The key legal question is whether the walkout materially  

interferes with instruction, supervision, or school operations —

not whether the message is controversial. Courts look for  

evidence of: widespread class disruption, inability of staff to  

maintain order, and safety concerns arising from student  

movement.

Viewpoint Neutrality

Schools may regulate conduct, but may not discipline students  

based on the viewpoint expressed. Any disciplinary response  

must be tied to cutting class, disruption, or safety concerns — not  

the content of the protest.

Off-Campus Planning →On-Campus Impact

Discipline for conduct connected to off-campus activity must  

satisfy the two-prong standard under N.J.A.C. 6A:16-7.5: (1)  

reasonably necessary for safety or well-being, and (2) conduct  

materially and substantially interferes with school operations.

Inconsistent Enforcement R i s k

Selective enforcement may create exposure under First  

Amendment principles if similarly situated student conduct is  

treated differently based on message or group. Consistency across  

all students and situations is essential.
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Recommendation and Guidance

Immediate Response

Do not attempt to prohibit protected  

expression outright. Focus on regulating  

conduct that disrupts instruction or creates  

safety concerns, consistent with Tinker.

Set Clear  Expectations in   

Advance

Districts may enforce attendance rules and  

codes of conduct, provided they are clearly  

communicated, applied consistently, and not  

based on viewpoint.

Structured Approach to the  

Walkout

Schools may implement time, place, and  

manner restrictions to allow expression and  

maintain control of the environment. This  

approach reduces legal risk compared to  

blanket prohibition.

Discipline Considerations

Discipline should be based on violation of attendance policies and disruption of the educational environment. Avoid discipline framed as punishment  

for the content of the protest, which may trigger First Amendment concerns.
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Practical Implications —Student W alk Outs

What T h i s L o o ks L i ke in   

Practice

• Assign staff to supervise  

student movement and  

gathering areas

• Coordinate with security and, if  

necessary, local law

enforcement for safety support

• Prepare a unified  

administrative message for

staff, students, and parents

C o m m o n Pitfalls

• Overreacting and attempting to

suppress the protest entirely

• Inconsistent discipline across  

students or groups

• Failing to communicate

expectations in advance

• Allowing the situation to  

escalate into a larger disruption

Key Takeaway for Attorneys

The role of counsel is not to eliminate risk, but to  

help the district:

• Exercise its authority without infringing on  

protected rights

• Provide clear, defensible guidance in real time

• Balance legal compliance with practical realities

and community response

Courts generally defer to school administrators when  

actions are grounded in documented disruption,  

applied consistently, and connected to legitimate  

pedagogical and safety concerns.
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Topic 5:  
Religious Activities
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A growing number of requests from parents to participate in  
classroom and school-wide cultural activities tied to religious  
holidays are being received. In one case, a parent requested to visit  
multiple elementary classrooms during December to read a  
religiously themed holiday story and bring accompanying  
decorations for display. In another instance, a different family  
requested similar access for a separate religious observance later in  
the year, including materials and visual displays in common areas.

Staff are concerned about managing competing requests while  
maintaining neutrality and consistency. Administrators are fielding  
questions about whether these activities are educationally  
appropriate or risk being perceived as religious endorsement.

The central legal questions: If we allow participation from one  
religious group in classroom activities or displays, are we required  
to provide equal access to all other religious groups under the First  
Amendment? How do we distinguish between cultural exposure  
and religious endorsement?
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Applicable L a w  —Relig ious Activities

Establishment Clause

The Establishment Clause prohibits schools from coercing students to participate  

in or support religion. Courts now evaluate these issues based on historical  

practices and objective evidence of coercion, rather than the former Lemon test  

(Kennedy v. Bremerton School District).

Coercion Standard (Post-Kennedy)

The focus is on whether there is objective evidence that students were compelled  

to participate in religious activity. The Court has moved away from relying on  

subjective perceptions of pressure and instead looks for direct involvement by  

school officials, structured or expected participation, or use of school authority or  

setting to advance religious activity.

Private vs. School-Sponsored Expression

Schools have more flexibility to allow private expression, but greater  

constitutional limits when the activity occurs during instructional time, under  

school supervision, or as part of classroom programming (Kennedy v. Bremerton  

School District).

What Schools May and May Not D o

Schools may not sponsor, organize, or lead religious activity. Schools may permit  

private religious expression that is not directed or controlled by the school and  

participation that is clearly voluntary and not tied to school authority.

Free Exercise Considerations

Schools must respect sincerely held religious beliefs and avoid policies that impose  

unequal burdens on religious expression (Mahmoud v. Taylor). Where schools  

allow comparable secular participation, denying religious participation may  trigger 

constitutional concerns.
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Legal Standards and R i s k Considerations — Relig ious  

Activities

F o r u m and Access R i s k

Allowing outside individuals into classrooms or school activities may create  

a limited forum, requiring viewpoint neutrality and consistent application  

across groups. Permitting one religious group may require allowing others  

under equal access principles.

School-Sponsored vs. Private Expression

• Lower risk: private, voluntary expression not directed by school staff

• Higher risk: classroom activities, teacher-facilitated events, and school-

day programming involving outside speakers

Coercion in the School Setting

The key question is not whether students feel pressure, but whether the  

school structured the activity, participation appears expected, and school  

authority is being used to advance religion. The presence of younger  

students still matters practically, but the legal test focuses on actual  

compulsion.

Post-Mahmoud Tens ion

Schools must balance avoiding endorsement (Establishment Clause) with  

accommodating religious participation where comparable secular access  

exists (Free Exercise). This creates a narrow path: neutrality plus  

consistency are critical. Without clear rules, districts risk inconsistent  

access decisions, escalation into broader community conflict, and claims of  

favoritism or exclusion.
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Topic 6:  
Harassment,  

Intimidation, and  
Bullying
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Multiple reports of student-to-student harassment are occurring  
through group chats and gaming platforms after school hours. In  
one instance, a student has been repeatedly targeted with  
messages, memes, and edited images that mock their appearance  
and race. The targeted student has begun avoiding the cafeteria  
and withdrawing from group activities, and teachers report  
noticeable changes in attendance patterns and participation.

Although the conduct is occurring off campus, it is clearly affecting  
the student's experience in school. Administrators are determining  
whether the conduct meets the definition of HIB and whether a  
formal investigation is required — while also grappling with  
concerns about how far district authority extends when speech  
originates off campus on private platforms.

The central legal questions: When does off-campus digital  
harassment become reportable and actionable as HIB due to its  
impact on the school environment? How do we balance student  
speech rights with the district's obligation to protect students from  
harassment?
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Applicable L a w

First  Amendment —Student Speech

Students retain First Amendment rights, including for off-campus  

expression. Schools may regulate student speech where it materially  

and substantially disrupts the school environment (Tinker v. Des  

Moines).

HIB is one of the primary mechanisms through which schools regulate  

student speech that would otherwise be protected under the First  

Amendment.

Off-Campus Speech (Modern Framewo rk)

Schools have limited authority over off-campus speech but may act  

where there is a sufficient nexus to the school and a measurable  

impact on school operations or student well-being. Schools have  

reduced authority to regulate off-campus speech and must exercise  

caution before imposing discipline (Mahanoy Area School District v.  

B.L.). Key considerations include the location of the speech, the role of  

parental authority, and the risk of overregulating student expression.

New Jersey H I B Statute

HIB includes conduct that: occurs on or off school grounds, is based

on a distinguishing characteristic (including race), and substantially

disrupts or interferes with the orderly operation of the school or the

rights of other students.

Regulatory Authority —Off-Campus Conduct

Under N.J.A.C. 6A:16-7.5, schools may impose consequences for off-

campus conduct only where: (1) it is reasonably necessary for safety or  

well-being, and (2) it materially and substantially interferes with  

school operations.
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Legal Standards and R i s k Considerations

Substantial Disruption / Nexus

The key issue is whether off-campus conduct creates a hostile  

environment at school and interferes with a student's ability to  

participate in school. Evidence includes avoidance behaviors,  

attendance issues, or classroom impact.

Content vs. Impact

Schools cannot discipline speech solely because it is offensive.  

Actions must be based on its impact on the school environment  

and interference with student rights.

Race-Based Harassment

Conduct targeting race or other protected characteristics  

strengthens the case for HIB classification and district  

intervention, and also raises civil rights implications. Failure to  

act may result in violation of HIB obligations and exposure to  

liability.

H I B vs. Protected Speech

Not all offensive or inappropriate speech qualifies as HIB.  

Schools must distinguish between general expression (protected)  

and targeted harassment causing school impact (actionable). In  

Mahanoy, the Court found a First Amendment violation where  

speech occurred off campus, was not directed at a specific  

student, and did not cause substantial disruption.
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Recommendation and Guidance

Immediate Response

Initiate a formal HIB review where  

conduct targets a student and there is  

evidence of in-school impact. Do not  

dismiss conduct simply because it  

occurred off campus.

Focus on Impact,  Not  

Location

The analysis should center on disruption

and student well-being, not solely where

the conduct occurred.

Document Everything

Capture student impact, staff  

observations, and timeline of events.  

Documentation is critical for defending  

decisions and supporting appeal  

outcomes.

Discipl ine Considerations

Any discipline must be tied to disruption and violation of conduct policies. Avoid framing discipline as punishment for speech content. Early

involvement of counsel is critical where speech is off campus and discipline is being considered.
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Practical Implications

What T hi s L ooks L i ke   

in Practice

• Train administrators to  

identify HIB vs. conflict and  

recognize off-campus impact

• Ensure consistency across

schools in applying standards

• Coordinate legal and  

administrative response from

the outset

C o m m o n Pitfalls

• Ignoring off-campus conduct

despite clear school impact

• Treating all harmful speech  

as HIB without analysis

• Failing to document

disruption or student impact

• Overreaching discipline

without a clear nexus
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K e y Takeaways

• Not all offensive speech is punishable, but when it  
becomes targeted and disruptive, schools must act.

• Disruption + nexus = authority

• Neutrality is critical in religious issues

• Documentation is your best defense






