Updates on the False Claims Act in the Federal Administration
N/A Track (Central Meeting Room 4)

Former U.S. Attorney for the District of New Jersey Craig Carpenito will moderate a panel on
legal developments impacting the False Claims Act law and what to expectin a second
Trump Administration.
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*  Dennis Carletta
- Partner, O’'Toole Scrivo
. Robert A. Magnanini
- Managing Partner, Stone & Magnanini
. David Metcalf
- U.S. Attorney, Eastern District of Pennsylvania
+  Alan Modlinger
- Head of Global Investigations, Merck
. Craig Carpenito (moderator)

- Partner, King & Spalding
- Fmr. U.S. Attorney, District of New Jersey
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The False Claims Act




The False Claims Act

*  Permits the government and/or private
whistleblowers to bring a civil action in federal
district court for damages and statutory penalties
against persons and companies who allegedly
commit fraud against the government.

e To establish a false claim under § 3729(a)(1)(A),
the plaintiff must show:

- Afalse claim;

+  The false claim was made with the requisite
scienter (or knowledge that it was false);

*  The false claim is material to the payment;
and

+  The false claim caused the government to
pay money.
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The Qui Tam Provision

» Private whistleblowers — known as relators — may bring a qui tam action on
behalf of the government for violations of the FCA.

» A successful relator may receive between 15 and 30 percent of the total recovery.

» Relators must qualify as an original source or have independent knowledge of the
fraud against the U.S. Government.

* Therelator files the complaint under seal and submit a disclosure statement with
supporting evidence to DOJ. DOJ will commence its investigation.
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FCA Case Process

1

Qui tam
complaint filed
by relators
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Government
conducts an
investigation

3

Government
decides to either
(1) intervene; or
(2) decline to
intervene

>

4

Relator decides
whether to
continue
pursuing the
claims in
federal court




Phases of an FCA Matter:
DOJ Perspective




DOJ Perspective

&)

DOJ may receive the case from a relator
or initiate cases based on its own data
analytics, agency referrals, or self-
disclosures.
Initial sealing period is 60 days, often
extended for investigations.
Internal DOJ Review Process:

+  Civil Fraud Section and U.S. Attorney's

Office assess legal and factual sufficiency.

* Coordinate with relevant agencies.
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Current Administration’s Focus

« There has been a perceived retrenchment of white-collar actions as
the administration shifts DOJ towards other priorities.
» Renewed Focus Areas:
* Healthcare
* Defense Contracting
+  Pandemic Fraud
* New Focus Areas:
+ Tariff Evasion
* Cybersecurity
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Impact on the FCA

e Even with a retrenchment in white-collar
activity, FCA cases will continue under
this administration.

* The administration with continue to
utilize the FCA in ways that will generate
high ROI for the government.

» AG Bondi signaled her support for the
FCA during her confirmation hearing
when questioned on the topic by Senator
Grassley:

*  “Iwould defend the constitutionality
... of the False Claims Act”
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Phases of an FCA Matter:
Court Perspective
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Qui Tam Actions in Court

* The court has a limited role at the outset of a qui tam action.

* The court’s primary involvement at the early stages is in
sealing orders.
*  Merit Medical Systems v. Barr (DNJ):
»  The FCA requires prosecutors to apply for and receive

extensions for qui tam actions to remain under seal, which had
previously been freely granted.

* In 2020, Merit Medical Systems sued the DOJ for allegedly
violating its First Amendment right to transparent judicial
proceedings through false claims seal extensions.

- Impact - Judges are more discerning, requiring DOJ to show
good cause for extensions, and forcing DOJ to make decisions on
declinations sooner.
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Challenges to the Qui Tam Provision

* U.S. exrel. Zafirov v. Florida Medical Associates, LLC

» The Zafirov case ignited a debate on the constitutionality of the qui tam
provision post-declination.

* The relator brought a qui tam action in the M.D. Fla. DOJ declined to
intervene, and defendant moved for summary judgment arguing that the FCA’s
qui tam provisions were unconstitutional.

+ District Court Judge Mizelle granted defendants’ motion, holding that the qui
tam provisions violate the Appointments Clause.

* Judge Mizelle concluded that qui tam relators are “Officers” under the
Appointments Clause but were not properly appointed pursuant to that clause.
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Zafirov Implications

Zafirov is currently up on appeal and if the circuit court affirms, there
will be an immediate circuit split.

If upheld, relators would no longer be able to litigate following a
declination from DOJ.

As such, we may see DOJ take a more active role in investigations,
leading to fewer declinations.

In U.S. ex rel. Polansky v. Executive Health Resources, Inc., Justices
Kavanaugh, Barrett, and Thomas all wrote or joined separate opinions
expressing concerns that the qui tam provisions may violate the
Appointments Clause.
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Phases of an FCA Matter:
Business Perspective
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Initiation of an FCA Action - Business Perspective

« Upon receipt of a CID, businesses should take immediate action,
including:
* Assess whether the company is the target of the CID or a third party.

* Retain outside counsel with specific FCA and government investigation
experience to assist with an internal review to identify potential exposure.

* Let outside counsel guide the response strategy and manage communication
with the government to ensure privilege is maintained.

* Coordinate internal communication.
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Pharma Developments in the FCA

Pharmaceutical companies, and other recipients of
Medicaid and Medicare funds, are ripe avenues for FCA
claims from relators and DOJ.

¥

b

Biogen: In 2012, a relator filed a qui tam complaint
against Biogen Inc. The U.S. declined to intervene in 2015,
but the relator continued to pursue the claims. In 2022,
Biogen Inc. agreed to pay $900 million to resolve the
claims (approx. $250 million to the relator).

After Biogen, continuing to see strong and robust relator
actions. Particularly, where the relators continue to
litigate following declination.
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Financial Institution Developments in the FCA

» Financial institutions have seen increasing numbers of
FCA cases, in part due to pandemic relief fraud.

» Pandemic relief cases, specifically related to PPP loans,
have hit both the lender and recipient side.

*  During FY 2024, DOJ reported to have obtained more
than 250 settlements and judgments totaling more than
$250 Million related to pandemic fraud.

»  More recently serial relators have been utilizing and
relying on publicly available SBA data to support qui tam
actions.
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Phases of an FCA Matter:
Outside Counsel Role

21



Outside Counsel Role

« Inthe face of a DOJ investigation, as part of a qui tam matter, the
first goal remains obtaining a declination.

» Create a dialogue with DOJ to determine key focus areas and tailor
the internal investigation to those areas.

« Maintain a small group of in-house contacts to preserve privilege.
» Consider presenting to DOJ (beware of privilege implications).

« Consider asking DOJ to unseal the qui tam complaint.

« Invoke Granston Memo principles if applicable.
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Granston Memo

» InJanuary 2018, DOJ released a memo encouraging DOJ to dismiss qui tam
actions where warranted.

* The Granston memo advises prosecutors to consider filing a motion to
dismiss if such dismissal would:

Curb “meritless” qui tam actions;

Prevent “parasitic or opportunistic qui tam actions;”
Prevent “interference with agency policies and programs;”
Control “litigation brought on behalf of the United States;”

Safeguard “classified information and national security interests;”

Preserve “government resources;” or

Address “egregious procedural errors.”

+ Impact — there are more declinations, rather than having investigations sit.
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Phases of an FCA Matter:
Pre- and Post- Declination
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Pre-Declination

Spaing

£

DOJ investigates
the case along
with relator’s

counsel to
determine
whether to
intervene.

Court assesses
any extensions to
the sealing
ordering, in NJ,
requiring DOJ to
show good cause
for the extension.

Outside
counsel/business
conduct an
internal
investigation and
work to ask to
DOJ for a
declination.
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Post-Declination

O
)

If relator elects to
proceed, the qui tam
complaint is unsealed

and the litigation

proceeds.

Spaing

Defendants may
utilize tools such as
requesting DOJ
dismiss the complaint
or file a statement of
interest.

In DNJ, the court
generally sends the
parties to mandatory
mediation.
Additionally, the court
may weigh the
declination in
deciding whether to
dismiss with

prejudice.
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Takeaways and Questions
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The False Claims Act: A Primer

The False Claims Act (FCA), 31 U.S.C. 8§ 3729 - 3733 was enacted in 1863 by a Congress
concerned that suppliers of goods to the Union Army during the Civil War were defrauding the
Army. The FCA provided that any person who knowingly submitted false claims to the
government was liable for double the government’s damages plus a penalty of $2,000 for each
false claim. Since then, the FCA has been amended several times. In 1986, there were
significant changes to the FCA, including increasing damages from double damages to treble
damages and raising the penalties from $2,000 to a range of $5,000 to $10,000. The FCA has
been amended three times since 1986. Over the life of the statute it has been interpreted on
hundreds of occasions by federal courts (which sometimes issue conflicting interpretations of the
statute). The purpose of this primer is not to explain how the FCA evolved over the decades or
to discuss judicial interpretations of its provisions. Rather, in this primer we simply explain the
most significant elements of the FCA to give one new to the statute an introductory
understanding of the FCA and how it works. The complete text of the False Claims Act is
provided at the end of this primer.

Liability

The statute begins, in § 3729(a), by explaining the conduct that creates FCA liability. In very
general terms, 88 3729(a)(1)(A) and (B) set forth FCA liability for any person who knowingly
submits a false claim to the government or causes another to submit a false claim to the
government or knowingly makes a false record or statement to get a false claim paid by the
government. Section 3729(a)(1)(G) is known as the reverse false claims section; it provides
liability where one acts improperly — not to get money from the government, but to avoid having
to pay money to the government. Section 3729(a)(1)(C) creates liability for those who conspire
to violate the FCA. Sections 3729(a)(1)(D), (E), and (F) are rarely invoked.

Damages and penalties

After listing the seven types of conduct that result in FCA liability, the statute provides that one
who is liable must pay a civil penalty of between $5,000 and $10,000 for each false claim (those
amounts are adjusted from time to time; the current amounts are $5,500 to $11,000) and treble
the amount of the government’s damages. Where a person who has violated the FCA reports the
violation to the government under certain conditions, the FCA provides that the person shall be
liable for not less than double damages.

The knowledge requirement

A person does not violate the False Claims Act by submitting a false claim to the government; to
violate the FCA a person must have submitted, or caused the submission of, the false claim (or
made a false statement or record) with knowledge of the falsity. In § 3729(b)(1), knowledge of
false information is defined as being (1) actual knowledge, (2) deliberate ignorance of the truth
or falsity of the information, or (3) reckless disregard of the truth or falsity of the information.



Definition of a claim

The FCA also defines what a claim is and says that it is a demand for money or property made
directly to the Federal Government or to a contractor, grantee, or other recipient if the money is
to spent on the government’s behalf and if the Federal Government provides any of the money
demanded or if the Federal Government will reimburse the contractor or grantee.

Tax claims exclusion

In § 3729(d), the FCA states that the statute does not apply to tax claims under the Internal
Revenue Code.

The qui tam provisions

The FCA allows private persons to file suit for violations of the FCA on behalf of the
government. A suit filed by an individual on behalf of the government is known as a “qui tam”
action, and the person bringing the action is referred to as a “relator.”

a. Filing a qui tam complaint

The qui tam provisions begin at § 3730(b) of the FCA,; 8 3730(b)(1) states that a person may file
a qui tam action. Section 3730(b)(2) provides that a qui tam complaint must be filed with the
court under seal. The complaint and a written disclosure of all the relevant information known to
the relator must be served on the U.S. Attorney for the judicial district where the qui tam was
filed and on the Attorney General of the United States.

b. Government investigation

The qui tam complaint is initially sealed for 60 days. The government is required to investigate
the allegations in the complaint; if the government cannot complete its investigation in 60 days,
it can seek extensions of the seal period while it continues its investigation. The government
must then notify the court that it is proceeding with the action (generally referred to as
“intervening” in the action) or declining to take over the action, in which case the relator can
proceed with the action.

c. Rights of the parties in a qui tam action

If the government intervenes in the qui tam action it has the primary responsibility for
prosecuting the action. 8 3730(c)(1). It can dismiss the action, even over the objection of the
relator, so long as the court gives the relator an opportunity for a hearing (8§ 3730(c)(2)(A)) and it
can settle the action even if the relator objects so long as the relator is given a hearing and the
court determines that the settlement is fair. 8 3730(c)(2)(B). If a relator seeks to settle or dismiss
a qui tam action, it must obtain the consent of the government. § 3730(b)(1). When the case is
proceeding, the government (8§ 3730(c)(2)(C)) and the defendant (8 3730(c)(2)(D)) can ask the
court to limit the relator’s participation in the litigation.



d. Award to the relator

If the government intervenes in the qui tam action, the relator is entitled to receive between 15
and 25 percent of the amount recovered by the government through the qui tam action. If the
government declines to intervene in the action, the relator’s share is increased to 25 to 30
percent. Under certain circumstances, the relator’s share may be reduced to no more than ten
percent. If the relator planned and initiated the fraud, the court may reduce the award without
limitation. The relator’s share is paid to the relator by the government out of the payment
received by the government from the defendant. If a qui tam action is successful, the relator also
is entitled to legal fees and other expenses of the action by the defendant. All of these provisions
are in 8 3730(d) of the FCA. The FCA also provides that if the government chooses to obtain a
recovery from the defendant in certain types of proceedings other than the relator’s FCA suit,
this is known as an alternate remedy and the relator is entitled to the same share of the recovery
as if the recovery was obtained through the relator’s FCA suit. 83730(c)(5).

e. Statutory bars to qui tam actions

The FCA provides several circumstances in which a relator cannot file or pursue a qui tam
action:

1. The relator was convicted of criminal conduct arising from his or her role in the
FCA violation. § 3730(d)(3).

2. Another qui tam concerning the same conduct already has been filed (this is
known as the “first to file bar™). §3730(b)(5).

3. The government already is a party to a civil or administrative money
proceeding concerning the same conduct. 83730(e)(3).

4. The qui tam action is based upon information that has been disclosed to the
public through any of several means: criminal, civil, or administrative hearings in which the
government is a party, government hearings, audits, reports, or investigations, or through the
news media (this is known as the “public disclosure bar.”) 83730(e)(4)(A). There is an
exception to the public disclosure bar where the relator was the original source of the
information.

We repeat that this primer does not discuss every section of the False Claims Act and is not
intended to provide legal advice or take formal positions. It is intended only to provide a general
introduction to the False Claims Act to those new to the area.

Below is the complete text of the False Claims Act:



8§ 3729. False claims

(a)

LIABILITY FOR CERTAIN ACTS.—

(1)

IN GENERAL.—Subject to paragraph (2), any person who—

(A)

(B)

(©)

(D)

(E)

(F)

(G)

knowingly presents, or causes to be presented, a false or
fraudulent claim for payment or approval;

knowingly makes, uses, or causes to be made or used, a
false record or statement material to a false or fraudulent;

conspires to commit a violation of subparagraph (A), (B),
(D). (E), (F), or (G);

has possession, custody, or control of property or money
used, or to be used, by the Government and knowingly
delivers, or causes to be delivered, less than all of that
money or property;

is authorized to make or deliver a document certifying
receipt of property used, or to be used, by the Government
and, intending to defraud the Government, makes or
delivers the receipt without completely knowing that the
information on the receipt is true;

knowingly buys, or receives as a pledge of an obligation or
debt, public property from an officer or employee of the
Government, or a member of the Armed Forces, who
lawfully may not sell or pledge property; or

knowingly makes, uses, or causes to be made or used, a
false record or statement material to an obligation to pay or
transmit money or property to the Government, or
knowingly conceals or knowingly and improperly avoids or
decreases an obligation to pay or transmit money or
property to the Government,

is liable to the United States Government for a civil penalty of not
less than $5,000 and not more than $10,000, as adjusted by the
Federal Civil Penalties Inflation Adjustment Act of 1990 (28
U.S.C. 2461 note; Public Law 104-410), plus 3 times the amount
of damages which the Government sustains because of the act of
that person.



(2 REDUCED DAMAGES.—If the court finds that—

(A)  the person committing the violation of this subsection
furnished officials of the United States responsible for
investigating false claims violations with all information
known to such person about the violation within 30 days
after the date on which the defendant first obtained the
information;

(B)  such person fully cooperated with any Government
investigation of such violation; and

(C) at the time such person furnished the United States with the
information about the violation, no criminal prosecution,
civil action, or administrative action had commenced under
this title with respect to such violation, and the person did
not have actual knowledge of the existence of an
investigation into such violation,

the court may assess not less than 2 times the amount of damages
which the Government sustains because of the act of that person.
(3)  CosTs OF CIVIL ACTIONS.—A person violating this subsection shall

also be liable to the United States Government for the costs of a
civil action brought to recover any such penalty or damages.

(b) DEeFINITIONS.—For purposes of this section—
(1)  the terms “knowing” and “knowingly”—
(A)  mean that a person, with respect to information—
Q) has actual knowledge of the information;

(i) acts in deliberate ignorance of the truth or falsity of
the information; or

(iii)  acts in reckless disregard of the truth or falsity of
the information;; and

(B)  require no proof of specific intent to defraud;

(2)  theterm “claim”—



(A)means any request or demand, whether under a contract or
otherwise, for money or property and whether or not the United
States has title to the money or property, that—

Q) is presented to an officer, employee, or agent of the
United States; or

(i) is made to a contractor, grantee, or other recipient,
if the money or property is to be spent or used on
the Government’s behalf or to advance a
Government program or interest, and if the United
States Government —

()] provides or has provided any portion of the

money or property requested or demanded;
or

(1) will reimburse such contractor, grantee, or
other recipient for any portion of the money

or property which is requested or demanded;
and

(B)  does not include requests or demands for money or property
that the Government has paid to an individual as
compensation for Federal employment or as an income
subsidy with no restrictions on that individual’s use of the
money or property;

3 the term “obligation” means an established duty, whether or not
fixed, arising from an express or implied contractual, grantor-
grantee, or licensor-licensee relationship, from a fee-based or
similar relationship, from statute or regulation, or from the
retention of any overpayment; and

(4)  the term “material” means having a natural tendency to influence,
or be capable of influencing, the payment or receipt of money or
property.

(© EXEMPTION FROM DiscLOSURE.—AnNy information furnished pursuant to
subsection (a)(2) shall be exempt from disclosure under section 552 of title 5.

(d) ExcLusIioN.—This section does not apply to claims, records, or statements made
under the Internal Revenue Code of 1986.



§ 3730. Civil actions for false claims

(a)

(b)

RESPONSIBILITIES OF THE ATTORNEY GENERAL.—The Attorney General diligently
shall investigate a violation under section 3729. If the Attorney General finds that
a person has violated or is violating section 3729, the Attorney General may bring
a civil action under this section against the person.

ACTIONS BY PRIVATE PERSONS.—

1)

)

(3)

(4)

A person may bring a civil action for a violation of section 3729
for the person and for the United States Government. The action
shall be brought in the name of the Government. The action may
be dismissed only if the court and the Attorney General give

written consent to the dismissal and their reasons for consenting.

A copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses shall be
served on the Government pursuant to Rule 4(d)(4) of the Federal
Rules of Civil Procedure. The complaint shall be filed in camera,
shall remain under seal for at least 60 days, and shall not be served
on the defendant until the court so orders. The Government may
elect to intervene and proceed with the action within 60 days after
it receives both the complaint and the material evidence and
information.

The Government may, for good cause shown, move the court for
extensions of the time during which the complaint remains under
seal under paragraph (2). Any such motions may be supported by
affidavits or other submissions in camera. The defendant shall not
be required to respond to any complaint filed under this section
until 20 days after the complaint is unsealed and served upon the
defendant pursuant to Rule 4 of the Federal Rules of Civil
Procedure.

Before the expiration of the 60-day period or any extensions
obtained under paragraph (3), the Government shall—

(A)  proceed with the action, in which case the action shall be
conducted by the Government; or

(B) notify the court that it declines to take over the action, in
which case the person bringing the action shall have the
right to conduct the action.



()

When a person brings an action under this subsection, no person
other than the Government may intervene or bring a related action
based on the facts underlying the pending action.

(©) RIGHTS OF THE PARTIES TO QUI TAM ACTIONS.—

1)

)

If the Government proceeds with the action, it shall have the
primary responsibility for prosecuting the action, and shall not be
bound by an act of the person bringing the action. Such person
shall have the right to continue as a party to the action, subject to
the limitations set forth in paragraph (2).

(A)

(B)

(©)

The Government may dismiss the action notwithstanding
the objections of the person initiating the action if the
person has been notified by the Government of the filing of
the motion and the court has provided the person with an
opportunity for a hearing on the motion.

The Government may settle the action with the defendant
notwithstanding the objections of the person initiating the
action if the court determines, after a hearing, that the
proposed settlement is fair, adequate, and reasonable under
all the circumstances. Upon a showing of good cause, such
hearing may be held in camera.

Upon a showing by the Government that unrestricted
participation during the course of the litigation by the
person initiating the action would interfere with or unduly
delay the Government’s prosecution of the case, or would
be repetitious, irrelevant, or for purposes of harassment, the
court may, in its discretion, impose limitations on the
person’s participation, such as—

Q) limiting the number of witnesses the person may
call;

(i) limiting the length of the testimony of such
witnesses;

(iii)  limiting the person’s cross-examination of
witnesses; or

(iv)  otherwise limiting the participation by the person in
the litigation.



(3)

(4)

(5)

(D)  Upon a showing by the defendant that unrestricted
participation during the course of the litigation by the
person initiating the action would be for purposes of
harassment or would cause the defendant undue burden or
unnecessary expense, the court may limit the participation
by the person in the litigation.

If the Government elects not to proceed with the action, the person
who initiated the action shall have the right to conduct the action.
If the Government so requests, it shall be served with copies of all
pleadings filed in the action and shall be supplied with copies of all
deposition transcripts (at the Government’s expense). When a
person proceeds with the action, the court, without limiting the
status and rights of the person initiating the action, may
nevertheless permit the Government to intervene at a later date
upon a showing of good cause.

Whether or not the Government proceeds with the action, upon a
showing by the Government that certain actions of discovery by
the person initiating the action would interfere with the
Government’s investigation or prosecution of a criminal or civil
matter arising out of the same facts, the court may stay such
discovery for a period of not more than 60 days. Such a showing
shall be conducted in camera. The court may extend the 60-day
period upon a further showing in camera that the Government has
pursued the criminal or civil investigation or proceedings with
reasonable diligence and any proposed discovery in the civil action
will interfere with the ongoing criminal or civil investigation or
proceedings.

Notwithstanding subsection (b), the Government may elect to
pursue its claim through any alternate remedy available to the
Government, including any administrative proceeding to determine
a civil money penalty. If any such alternate remedy is pursued in
another proceeding, the person initiating the action shall have the
same rights in such proceeding as such person would have had if
the action had continued under this section. Any finding of fact or
conclusion of law made in such other proceeding that has become
final shall be conclusive on all parties to an action under this
section. For purposes of the preceding sentence, a finding or
conclusion is final if it has been finally determined on appeal to the
appropriate court of the United States, if all time for filing such an
appeal with respect to the finding or conclusion has expired, or if
the finding or conclusion is not subject to judicial review.



(d)

AWARD TO QUI TAM PLAINTIFF.—

(1)

)

(3)

If the Government proceeds with an action brought by a person
under subsection (b), such person shall, subject to the second
sentence of this paragraph, receive at least 15 percent but not more
than 25 percent of the proceeds of the action or settlement of the
claim, depending upon the extent to which the person substantially
contributed to the prosecution of the action. Where the action is
one which the court finds to be based primarily on disclosures of
specific information (other than information provided by the
person bringing the action) relating to allegations or transactions in
a criminal, civil, or administrative hearing, in a congressional,
administrative, or Government [General] Accounting Office report,
hearing, audit, or investigation, or from the news media, the court
may award such sums as it considers appropriate, but in no case
more than 10 percent of the proceeds, taking into account the
significance of the information and the role of the person bringing
the action in advancing the case to litigation. Any payment to a
person under the first or second sentence of this paragraph shall be
made from the proceeds. Any such person shall also receive an
amount for reasonable expenses which the court finds to have been
necessarily incurred, plus reasonable attorneys’ fees and costs. All
such expenses, fees, and costs shall be awarded against the
defendant.

If the Government does not proceed with an action under this
section, the person bringing the action or settling the claim shall
receive an amount which the court decides is reasonable for
collecting the civil penalty and damages. The amount shall be not
less than 25 percent and not more than 30 percent of the proceeds
of the action or settlement and shall be paid out of such proceeds.
Such person shall also receive an amount for reasonable expenses
which the court finds to have been necessarily incurred, plus
reasonable attorneys’ fees and costs. All such expenses, fees, and
costs shall be awarded against the defendant.

Whether or not the Government proceeds with the action, if the
court finds that the action was brought by a person who planned
and initiated the violation of section 3729 upon which the action
was brought, then the court may, to the extent the court considers
appropriate, reduce the share of the proceeds of the action which
the person would otherwise receive under paragraph (1) or (2) of
this subsection, taking into account the role of that person in
advancing the case to litigation and any relevant circumstances
pertaining to the violation. If the person bringing the action is
convicted of criminal conduct arising from his or her role in the



(4)

violation of section 3729, that person shall be dismissed from the
civil action and shall not receive any share of the proceeds of the
action. Such dismissal shall not prejudice the right of the United
States to continue the action, represented by the Department of
Justice.

If the Government does not proceed with the action and the person
bringing the action conducts the action, the court may award to the
defendant its reasonable attorneys’ fees and expenses if the
defendant prevails in the action and the court finds that the claim
of the person bringing the action was clearly frivolous, clearly
vexatious, or brought primarily for purposes of harassment.

(e) CERTAIN ACTIONS BARRED.—

(1)

)

(3)

(4)

No court shall have jurisdiction over an action brought by a former
or present member of the armed forces under subsection (b) of this
section against a member of the armed forces arising out of such
person’s service in the armed forces.

(A)  No court shall have jurisdiction over an action brought
under subsection (b) against a Member of Congress, a
member of the judiciary, or a senior executive branch
official if the action is based on evidence or information
known to the Government when the action was brought.

(B)  For purposes of this paragraph, “senior executive branch
official” means any officer or employee listed in
paragraphs (1) through (8) of section 101(f) of the Ethics in
Government Act of 1978 (5 U.S.C. App.).

In no event may a person bring an action under subsection (b)
which is based upon allegations or transactions which are the
subject of a civil suit or an administrative civil money penalty
proceeding in which the Government is already a party.

(A)  The court shall dismiss an action or claim under this
section, unless opposed by the Government, if substantially
the same allegations or transactions as alleged in the action
or claim were publicly disclosed--

(1) in a Federal criminal, civil, or administrative hearing; in
which the Government or its agent is a party;

(i) in a congressional, Government Accountability Office,
or other Federal report, hearing, audit, or investigation: or



(f)

(9)

(h)

(iii) from the news media,

unless the action is brought by the Attorney General or the person
bringing the action is an original source of the information.

(B)  For purposes of this paragraph, “original source” means an
individual who either (i) prior to a public disclosure under
subsection (e)(4)(a), has voluntarily disclosed to the
Government the information on which allegations or
transactions in a claim are based, or (2) who has knowledge
that is independent of and materially adds to the publicly
disclosed allegations or transactions, and who has
voluntarily provided the information to the Government
before filing an action under this section.

GOVERNMENT NOT LIABLE FOR CERTAIN EXPENSES.—The Government is not
liable for expenses which a person incurs in bringing an action under this section.

FEES AND EXPENSES TO PREVAILING DEFENDANT.—In civil actions brought under
this section by the United States, the provisions of section 2412(d) of title 28 shall

apply.

RELIEF FROM RETALIATORY ACTIONS.—

1)

(2)

IN GENERAL.—ANY employee, contractor, or agent shall be entitled
to all relief necessary to make that employee, contractor, or agent
whole, if that employee, contractor, or agent is discharged,
demoted, suspended, threatened, harassed, or in any other manner
discriminated against in the terms and conditions of employment
because of lawful acts done by the employee, contractor, or agent
on behalf of the employee, contractor, or agent or associated others
in furtherance of other efforts to stop 1 or more violations of this
subchapter.

ReLIEr.—Relief under paragraph (1) shall include reinstatement
with the same seniority status that employee, contractor, or agent
would have had but for the discrimination, 2 times the amount of
back pay, interest on the back pay, and compensation for any
special damages sustained as a result of the discrimination,
including litigation costs and reasonable attorneys’ fees. An action
under this subsection may be brought in the appropriate district
court of the United States for the relief provided in this subsection.



§ 3731. False claims procedure

(@ A subpena [subpoena] requiring the attendance of a witness at a trial or hearing
conducted under section 3730 of this title may be served at any place in the United States.

(b) A civil action under section 3730 may not be brought—

(1)  more than 6 years after the date on which the violation of section
3729 is committed, or

(2)  more than 3 years after the date when facts material to the right of
action are known or reasonably should have been known by the
official of the United States charged with responsibility to act in
the circumstances, but in no event more than 10 years after the date
on which the violation is committed, whichever occurs last.

(©) If the Government elects to intervene and proceed with an action brought under
3730(b), the Government may file its own complaint or amend the complaint of a person who
has brought an action under section 3730(b) to clarify or add detail to the claims in which the
Government is intervening and to add any additional claims with respect to which the
Government contends it is entitled to relief. For statute of limitations purposes, any such
Government pleading shall relate back to the filing date of the complaint of the person who
originally brought the action, to the extent that the claim of the Government arises out of the
conduct, transactions, or occurrences set forth, or attempted to be set forth, in the prior complaint
of that person.

(d) In any action brought under section 3730, the United States shall be required to
prove all essential elements of the cause of action, including damages, by a preponderance of the
evidence.

(e) Notwithstanding any other provision of law, the Federal Rules of Criminal
Procedure, or the Federal Rules of Evidence, a final judgment rendered in favor of the United
States in any criminal proceeding charging fraud or false statements, whether upon a verdict after
trial or upon a plea of guilty or nolo contendere, shall estop the defendant from denying the
essential elements of the offense in any action which involves the same transaction as in the
criminal proceeding and which is brought under subsection (a) or (b) of section 3730.

§ 3732. False claims jurisdiction

(@  AcTIONS UNDER SECTION 3730.—Any action under section 3730 may be brought
in any judicial district in which the defendant or, in the case of multiple defendants, any one
defendant can be found, resides, transacts business, or in which any act proscribed by section
3729 occurred. A summons as required by the Federal Rules of Civil Procedure shall be issued
by the appropriate district court and served at any place within or outside the United States.

(b)  CrLAIMS UNDER STATE LAW.—The district courts shall have jurisdiction over any
action brought under the laws of any State for the recovery of funds paid by a State or local



government if the action arises from the same transaction or occurrence as an action brought
under section 3730.

(c)  SERVICE ON STATE OF LocAL AUTHORITIES.—With respect to any State or local
government that is named as a co-plaintiff with the United States in an action brought under
subsection (b), a seal on the action ordered by the court under section 3730(b) shall not preclude
the Government or the person bringing the action from serving the complaint, any other
pleadings, or the written disclosure of substantially all material evidence and information
possessed by the person bringing the action on the law enforcement authorities that are
authorized under the law of that State or local government to investigate and prosecute such
actions on behalf of such governments, except that such seal applies to the law enforcement
authorities so served to the same extent as the seal applies to other parties in the action.

§ 3733. Civil investigative demands
€)) IN GENERAL.—

1) ISSUANCE AND SERVICE.—Whenever the Attorney General, or a
designee (for purposes of this section), has reason to believe that
any person may be in possession, custody, or control of any
documentary material or information relevant to a false claims law
investigation, the Attorney General, or a designee, may, before
commencing a civil proceeding under section 3730(a) or other
false claims law, or making an election under section 3730(b),
issue in writing and cause to be served upon such person, a civil
investigative demand requiring such person—

(A)  to produce such documentary material for inspection and
copying,

(B) toanswer in writing written interrogatories with respect to
such documentary material or information,

(C)  togive oral testimony concerning such documentary
material or information, or

(D)  to furnish any combination of such material, answers, or
testimony.

The Attorney General may delegate the authority to issue civil
investigative demands under this subsection. Whenever a civil
investigative demand is an express demand for any product of
discovery, the Attorney General, the Deputy Attorney General, or
an Assistant Attorney General shall cause to be served, in any
manner authorized by this section, a copy of such demand upon the
person from whom the discovery was obtained and shall notify the
person to whom such demand is issued of the date on which such
copy was served. Any information obtained by the Attorney



)

General or a designee of the Attorney General under this section
may be shared with any qui tam relator if the Attorney General or
designee determine it is necessary as part of any false claims act
investigation.

CONTENTS AND DEADLINES.—

(A)

(B)

(©)

(D)

Each civil investigative demand issued under paragraph (1)
shall state the nature of the conduct constituting the alleged
violation of a false claims law which is under investigation,
and the applicable provision of law alleged to be violated.

If such demand is for the production of documentary
material, the demand shall—

Q) describe each class of documentary material to be
produced with such definiteness and certainty as to
permit such material to be fairly identified;

(i) prescribe a return date for each such class which
will provide a reasonable period of time within
which the material so demanded may be assembled
and made available for inspection and copying; and

(iii)  identify the false claims law investigator to whom
such material shall be made available.

If such demand is for answers to written interrogatories, the
demand shall—

Q) set forth with specificity the written interrogatories
to be answered;

(i) prescribe dates at which time answers to written
interrogatories shall be submitted; and

(iii)  identify the false claims law investigator to whom
such answers shall be submitted.

If such demand is for the giving of oral testimony, the
demand shall—

Q) prescribe a date, time, and place at which oral
testimony shall be commenced;

(i) identify a false claims law investigator who shall
conduct the examination and the custodian to whom



the transcript of such examination shall be
submitted;

(iii)  specify that such attendance and testimony are
necessary to the conduct of the investigation;

(iv)  notify the person receiving the demand of the right
to be accompanied by an attorney and any other
representative; and

(v)  describe the general purpose for which the demand
is being issued and the general nature of the
testimony, including the primary areas of inquiry,
which will be taken pursuant to the demand.

(E)  Any civil investigative demand issued under this section
which is an express demand for any product of discovery
shall not be returned or returnable until 20 days after a copy
of such demand has been served upon the person from
whom the discovery was obtained.

(F)  The date prescribed for the commencement of oral
testimony pursuant to a civil investigative demand issued
under this section shall be a date which is not less than
seven days after the date on which demand is received,
unless the Attorney General or an Assistant Attorney
General designated by the Attorney General determines
that exceptional circumstances are present which warrant
the commencement of such testimony within a lesser period
of time.

(G)  The Attorney General shall not authorize the issuance under
this section of more than one civil investigative demand for
oral testimony by the same person unless the person
requests otherwise or unless the Attorney General, after
investigation, notifies that person in writing that an
additional demand for oral testimony is necessary.

(b) PROTECTED MATERIAL OR INFORMATION.—

(1)

IN GENERAL.—A civil investigative demand issued under
subsection (a) may not require the production of any documentary
material, the submission of any answers to written interrogatories,
or the giving of any oral testimony if such material, answers, or
testimony would be protected from disclosure under—



(2)

(A) the standards applicable to subpoenas or subpoenas duces
tecum issued by a court of the United States to aid in a
grand jury investigation; or

(B) the standards applicable to discovery requests under the
Federal Rules of Civil Procedure, to the extent that the
application of such standards to any such demand is
appropriate and consistent with the provisions and purposes
of this section.

EFFECT ON OTHER ORDERS, RULES, AND LAWS.—AnNY such demand
which is an express demand for any product of discovery
supersedes any inconsistent order, rule, or provision of law (other
than this section) preventing or restraining disclosure of such
product of discovery to any person. Disclosure of any product of
discovery pursuant to any such express demand does not constitute
a waiver of any right or privilege which the person making such
disclosure may be entitled to invoke to resist discovery of trial
preparation materials.

(c) SERVICE; JURISDICTION.—

1)

(2)

BY wHOM SERVED.—ANnY civil investigative demand issued under
subsection (a) may be served by a false claims law investigator, or
by a United States marshal or a deputy marshal, at any place within
the territorial jurisdiction of any court of the United States.

SERVICE IN FOREIGN COUNTRIES.—AnNy such demand or any
petition filed under subsection (j) may be served upon any person
who is not found within the territorial jurisdiction of any court of
the United States in such manner as the Federal Rules of Civil
Procedure prescribe for service in a foreign country. To the extent
that the courts of the United States can assert jurisdiction over any
such person consistent with due process, the United States District
Court for the District of Columbia shall have the same jurisdiction
to take any action respecting compliance with this section by any
such person that such court would have if such person were
personally within the jurisdiction of such court.

(d) SERVICE UPON LEGAL ENTITIES AND NATURAL PERSONS.—

(1)

LEGAL ENTITIES.—Service of any civil investigative demand issued
under subsection (a) or of any petition filed under subsection (j)
may be made upon a partnership, corporation, association, or other
legal entity by—

(A)  delivering an executed copy of such demand or petition to
any partner, executive officer, managing agent, or general



()

(B)

(©)

agent of the partnership, corporation, association, or entity,
or to any agent authorized by appointment or by law to
receive service of process on behalf of such partnership,
corporation, association, or entity;

delivering an executed copy of such demand or petition to
the principal office or place of business of the partnership,
corporation, association, or entity; or

depositing an executed copy of such demand or petition in
the United States mails by registered or certified mail, with
a return receipt requested, addressed to such partnership,
corporation, association, or entity at its principal office or
place of business.

NATURAL PERSONS.—Service of any such demand or petition may
be made upon any natural person by—

(A)

(B)

delivering an executed copy of such demand or petition to
the person; or

depositing an executed copy of such demand or petition in
the United States mails by registered or certified mail, with
a return receipt requested, addressed to the person at the
person’s residence or principal office or place of business.

()  Proor oF SERVICE.—A verified return by the individual serving any civil
investigative demand issued under subsection (a) or any petition filed under subsection (j) setting
forth the manner of such service shall be proof of such service. In the case of service by
registered or certified mail, such return shall be accompanied by the return post office receipt of

delivery of such demand.

U] DOCUMENTARY MATERIAL.—

(1)

SWORN CERTIFICATES.—The production of documentary material
in response to a civil investigative demand served under this
section shall be made under a sworn certificate, in such form as the
demand designates, by—

(A)

(B)

in the case of a natural person, the person to whom the
demand is directed, or

in the case of a person other than a natural person, a person
having knowledge of the facts and circumstances relating to
such production and authorized to act on behalf of such
person.



The certificate shall state that all of the documentary material
required by the demand and in the possession, custody, or control
of the person to whom the demand is directed has been produced
and made available to the false claims law investigator identified in
the demand.

(2)  PRODUCTION OF MATERIALS.—AnNY person upon whom any civil
investigative demand for the production of documentary material
has been served under this section shall make such material
available for inspection and copying to the false claims law
investigator identified in such demand at the principal place of
business of such person, or at such other place as the false claims
law investigator and the person thereafter may agree and prescribe
in writing, or as the court may direct under subsection (j)(1). Such
material shall be made so available on the return date specified in
such demand, or on such later date as the false claims law
investigator may prescribe in writing. Such person may, upon
written agreement between the person and the false claims law
investigator, substitute copies for originals of all or any part of
such material.

(9) INTERROGATORIES.—Each interrogatory in a civil investigative demand served
under this section shall be answered separately and fully in writing under oath and shall be
submitted under a sworn certificate, in such form as the demand designates, by—

(1)  inthe case of a natural person, the person to whom the demand is
directed, or

@) in the case of a person other than a natural person, the person or
persons responsible for answering each interrogatory.

If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate
instead of an answer. The certificate shall state that all information required by the demand and
in the possession, custody, control, or knowledge of the person to whom the demand is directed
has been submitted. To the extent that any information is not furnished, the information shall be
identified and reasons set forth with particularity regarding the reasons why the information was
not furnished.

(h)  ORAL EXAMINATIONS.—

(1)  PrROCEDURES.—The examination of any person pursuant to a civil
investigative demand for oral testimony served under this section
shall be taken before an officer authorized to administer oaths and
affirmations by the laws of the United States or of the place where
the examination is held. The officer before whom the testimony is
to be taken shall put the witness on oath or affirmation and shall,
personally or by someone acting under the direction of the officer



(2)

©)

(4)

()

and in the officer’s presence, record the testimony of the witness.
The testimony shall be taken stenographically and shall be
transcribed. When the testimony is fully transcribed, the officer
before whom the testimony is taken shall promptly transmit a copy
of the transcript of the testimony to the custodian. This subsection
shall not preclude the taking of testimony by any means authorized
by, and in a manner consistent with, the Federal Rules of Civil
Procedure.

PERSONS PRESENT.—The false claims law investigator conducting
the examination shall exclude from the place where the
examination is held all persons except the person giving the
testimony, the attorney for and any other representative of the
person giving the testimony, the attorney for the Government, any
person who may be agreed upon by the attorney for the
Government and the person giving the testimony, the officer before
whom the testimony is to be taken, and any stenographer taking
such testimony.

WHERE TESTIMONY TAKEN.—The oral testimony of any person
taken pursuant to a civil investigative demand served under this
section shall be taken in the judicial district of the United States
within which such person resides, is found, or transacts business,
or in such other place as may be agreed upon by the false claims
law investigator conducting the examination and such person.

TRANSCRIPT OF TESTIMONY.—When the testimony is fully
transcribed, the false claims law investigator or the officer before
whom the testimony is taken shall afford the witness, who may be
accompanied by counsel, a reasonable opportunity to examine and
read the transcript, unless such examination and reading are
waived by the witness. Any changes in form or substance which
the witness desires to make shall be entered and identified upon the
transcript by the officer or the false claims law investigator, with a
statement of the reasons given by the witness for making such
changes. The transcript shall then be signed by the witness, unless
the witness in writing waives the signing, is ill, cannot be found, or
refuses to sign. If the transcript is not signed by the witness within
30 days after being afforded a reasonable opportunity to examine
it, the officer or the false claims law investigator shall sign it and
state on the record the fact of the waiver, illness, absence of the
witness, or the refusal to sign, together with the reasons, if any,
given therefor.

CERTIFICATION AND DELIVERY TO CUSTODIAN.—The officer before
whom the testimony is taken shall certify on the transcript that the
witness was sworn by the officer and that the transcript is a true



(6)

(7)

(8)

record of the testimony given by the witness, and the officer or
false claims law investigator shall promptly deliver the transcript,
or send the transcript by registered or certified mail, to the
custodian.

FURNISHING OR INSPECTION OF TRANSCRIPT BY WITNESS.—Upon
payment of reasonable charges therefor, the false claims law
investigator shall furnish a copy of the transcript to the witness
only, except that the Attorney General, the Deputy Attorney
General, or an Assistant Attorney General may, for good cause,
limit such witness to inspection of the official transcript of the
witness’ testimony.

CONDUCT OF ORAL TESTIMONY.—

(A)  Any person compelled to appear for oral testimony under a
civil investigative demand issued under subsection (a) may
be accompanied, represented, and advised by counsel.
Counsel may advise such person, in confidence, with
respect to any question asked of such person. Such person
or counsel may object on the record to any question, in
whole or in part, and shall briefly state for the record the
reason for the objection. An objection may be made,
received, and entered upon the record when it is claimed
that such person is entitled to refuse to answer the question
on the grounds of any constitutional or other legal right or
privilege, including the privilege against self-incrimination.
Such person may not otherwise object to or refuse to
answer any question, and may not directly or through
counsel otherwise interrupt the oral examination. If such
person refuses to answer any question, a petition may be
filed in the district court of the United States under
subsection (j)(1) for an order compelling such person to
answer such question.

(B)  If such person refuses to answer any question on the
grounds of the privilege against self-incrimination, the
testimony of such person may be compelled in accordance
with the provisions of part V of title 18 [18 USCS 8§ 6001
et seq.].

WITNESS FEES AND ALLOWANCES.—AnNYy person appearing for oral
testimony under a civil investigative demand issued under
subsection (a) shall be entitled to the same fees and allowances
which are paid to witnesses in the district courts of the United
States.



(i) CUSTODIANS OF DOCUMENTS, ANSWERS, AND TRANSCRIPTS.—

(1)

(2)

DESIGNATION.—The Attorney General shall designate a false
claims law investigator to serve as custodian of documentary
material, answers to interrogatories, and transcripts of oral
testimony received under this section, and shall designate such
additional false claims law investigators as the Attorney General
determines from time to time to be necessary to serve as deputies
to the custodian.

RESPONSIBILITY FOR MATERIALS; DISCLOSURE.—

(A)

(B)

(©)

A false claims law investigator who receives any
documentary material, answers to interrogatories, or
transcripts of oral testimony under this section shall
transmit them to the custodian. The custodian shall take
physical possession of such material, answers, or
transcripts and shall be responsible for the use made of
them and for the return of documentary material under
paragraph (4).

The custodian may cause the preparation of such copies of
such documentary material, answers to interrogatories, or
transcripts of oral testimony as may be required for official
use by any false claims law investigator, or other officer or
employee of the Department of Justice. Such material,
answers, and transcripts may be used by any such
authorized false claims law investigator or other officer or
employee in connection with the taking of oral testimony
under this section.

Except as otherwise provided in this subsection, no
documentary material, answers to interrogatories, or
transcripts of oral testimony, or copies thereof, while in the
possession of the custodian, shall be available for
examination by any individual other than a false claims law
investigator or other officer or employee of the Department
of Justice authorized under subparagraph (B). The
prohibition in the preceding sentence on the availability of
material, answers, or transcripts shall not apply if consent is
given by the person who produced such material, answers,
or transcripts, or, in the case of any product of discovery
produced pursuant to an express demand for such material,
consent is given by the person from whom the discovery
was obtained. Nothing in this subparagraph is intended to
prevent disclosure to the Congress, including any
committee or subcommittee of the Congress, or to any



(3)

(4)

other agency of the United States for use by such agency in
furtherance of its statutory responsibilities.

(D)  While in the possession of the custodian and under such
reasonable terms and conditions as the Attorney General
shall prescribe—

Q) documentary material and answers to interrogatories
shall be available for examination by the person
who produced such material or answers, or by a
representative of that person authorized by that
person to examine such material and answers; and

(i) transcripts of oral testimony shall be available for
examination by the person who produced such
testimony, or by a representative of that person
authorized by that person to examine such
transcripts.

USE OF MATERIAL, ANSWERS, OR TRANSCRIPTS IN OTHER
PROCEEDINGS.—Whenever any attorney of the Department of
Justice has been designated to appear before any court, grand jury,
or Federal agency in any case or proceeding, the custodian of any
documentary material, answers to interrogatories, or transcripts of
oral testimony received under this section may deliver to such
attorney such material, answers, or transcripts for official use in
connection with any such case or proceeding as such attorney
determines to be required. Upon the completion of any such case
or proceeding, such attorney shall return to the custodian any such
material, answers, or transcripts so delivered which have not
passed into the control of such court, grand jury, or agency through
introduction into the record of such case or proceeding.

CONDITIONS FOR RETURN OF MATERIAL.—If any documentary

material has been produced by any person in the course of any
false claims law investigation pursuant to a civil investigative

demand under this section, and—

(A) any case or proceeding before the court or grand jury
arising out of such investigation, or any proceeding before
any Federal agency involving such material, has been
completed, or

(B)  no case or proceeding in which such material may be used
has been commenced within a reasonable time after
completion of the examination and analysis of all



()

documentary material and other information assembled in
the course of such investigation,

the custodian shall, upon written request of the person who
produced such material, return to such person any such material
(other than copies furnished to the false claims law investigator
under subsection (f)(2) or made for the Department of Justice
under paragraph (2)(B)) which has not passed into the control of
any court, grand jury, or agency through introduction into the
record of such case or proceeding.

APPOINTMENT OF SUCCESSOR CUSTODIANS.—In the event of the
death, disability, or separation from service in the Department of
Justice of the custodian of any documentary material, answers to
interrogatories, or transcripts of oral testimony produced pursuant
to a civil investigative demand under this section, or in the event of
the official relief of such custodian from responsibility for the
custody and control of such material, answers, or transcripts, the
Attorney General shall promptly—

(A)  designate another false claims law investigator to serve as
custodian of such material, answers, or transcripts, and

(B) transmit in writing to the person who produced such
material, answers, or testimony notice of the identity and
address of the successor so designated.

Any person who is designated to be a successor under this
paragraph shall have, with regard to such material, answers, or
transcripts, the same duties and responsibilities as were imposed by
this section upon that person’s predecessor in office, except that
the successor shall not be held responsible for any default or
dereliction which occurred before that designation.

() JUDICIAL PROCEEDINGS.—

1)

(2)

PETITION FOR ENFORCEMENT.—Whenever any person fails to
comply with any civil investigative demand issued under
subsection (a), or whenever satisfactory copying or reproduction of
any material requested in such demand cannot be done and such
person refuses to surrender such material, the Attorney General
may file, in the district court of the United States for any judicial
district in which such person resides, is found, or transacts
business, and serve upon such person a petition for an order of
such court for the enforcement of the civil investigative demand.

PETITION TO MODIFY OR SET ASIDE DEMAND.—



(A)

(B)

Any person who has received a civil investigative demand
issued under subsection (a) may file, in the district court of
the United States for the judicial district within which such
person resides, is found, or transacts business, and serve
upon the false claims law investigator identified in such
demand a petition for an order of the court to modify or set
aside such demand. In the case of a petition addressed to an
express demand for any product of discovery, a petition to
modify or set aside such demand may be brought only in
the district court of the United States for the judicial district
in which the proceeding in which such discovery was
obtained is or was last pending. Any petition under this
subparagraph must be filed—

Q) within 20 days after the date of service of the civil
investigative demand, or at any time before the
return date specified in the demand, whichever date
is earlier, or

(i) within such longer period as may be prescribed in
writing by any false claims law investigator
identified in the demand.

The petition shall specify each ground upon which the
petitioner relies in seeking relief under subparagraph (A),
and may be based upon any failure of the demand to
comply with the provisions of this section or upon any
constitutional or other legal right or privilege of such
person. During the pendency of the petition in the court, the
court may stay, as it deems proper, the running of the time
allowed for compliance with the demand, in whole or in
part, except that the person filing the petition shall comply
with any portions of the demand not sought to be modified
or set aside.

3) PETITION TO MODIFY OR SET ASIDE DEMAND FOR PRODUCT OF
DISCOVERY.—

(A)

In the case of any civil investigative demand issued under
subsection (a) which is an express demand for any product
of discovery, the person from whom such discovery was
obtained may file, in the district court of the United States
for the judicial district in which the proceeding in which
such discovery was obtained is or was last pending, and
serve upon any false claims law investigator identified in
the demand and upon the recipient of the demand, a
petition for an order of such court to modify or set aside



(4)

()

(6)

those portions of the demand requiring production of any
such product of discovery. Any petition under this
subparagraph must be filed—

Q) within 20 days after the date of service of the civil
investigative demand, or at any time before the
return date specified in the demand, whichever date
is earlier, or

(i) within such longer period as may be prescribed in
writing by any false claims law investigator
identified in the demand.

(B)  The petition shall specify each ground upon which the
petitioner relies in seeking relief under subparagraph (A),
and may be based upon any failure of the portions of the
demand from which relief is sought to comply with the
provisions of this section, or upon any constitutional or
other legal right or privilege of the petitioner. During the
pendency of the petition, the court may stay, as it deems
proper, compliance with the demand and the running of the
time allowed for compliance with the demand.

PETITION TO REQUIRE PERFORMANCE BY CUSTODIAN OF DUTIES.—
At any time during which any custodian is in custody or control of
any documentary material or answers to interrogatories produced,
or transcripts of oral testimony given, by any person in compliance
with any civil investigative demand issued under subsection (a),
such person, and in the case of an express demand for any product
of discovery, the person from whom such discovery was obtained,
may file, in the district court of the United States for the judicial
district within which the office of such custodian is situated, and
serve upon such custodian, a petition for an order of such court to
require the performance by the custodian of any duty imposed
upon the custodian by this section.

JURISDICTION.—Whenever any petition is filed in any district court
of the United States under this subsection, such court shall have
jurisdiction to hear and determine the matter so presented, and to
enter such order or orders as may be required to carry out the
provisions of this section. Any final order so entered shall be
subject to appeal under section 1291 of title 28. Any disobedience
of any final order entered under this section by any court shall be
punished as a contempt of the court.

APPLICABILITY OF FEDERAL RULES OF CIVIL PROCEDURE.—The
Federal Rules of Civil Procedure shall apply to any petition under



this subsection, to the extent that such rules are not inconsistent
with the provisions of this section.

(K) DisCcLOSURE EXEMPTION.—AnNY documentary material, answers to written
interrogatories, or oral testimony provided under any civil investigative demand issued under
subsection (a) shall be exempt from disclosure under section 552 of title 5.

() DEFINITIONS.—For purposes of this section—

1)

(2)

(3)

(4)

(5)

(6)

(7)

the term “false claims law” means—
(A) this section and sections 3729 through 3732; and

(B) any Act of Congress enacted after the date of the enactment
of this section [enacted Oct. 27, 1986] which prohibits, or
makes available to the United States in any court of the
United States any civil remedy with respect to, any false
claim against, bribery of, or corruption of any officer or
employee of the United States;

the term “false claims law investigation” means any inquiry
conducted by any false claims law investigator for the purpose of
ascertaining whether any person is or has been engaged in any
violation of a false claims law;

the term “false claims law investigator” means any attorney or
investigator employed by the Department of Justice who is charged
with the duty of enforcing or carrying into effect any false claims
law, or any officer or employee of the United States acting under
the direction and supervision of such attorney or investigator in
connection with a false claims law investigation;

the term “person” means any natural person, partnership,
corporation, association, or other legal entity, including any State
or political subdivision of a State;

the term “documentary material” includes the original or any copy
of any book, record, report, memorandum, paper, communication,
tabulation, chart, or other document, or data compilations stored in
or accessible through computer or other information retrieval
systems, together with instructions and all other materials
necessary to use or interpret such data compilations, and any
product of discovery;

the term “custodian” means the custodian, or any deputy custodian,
designated by the Attorney General under subsection (i)(1);

the term “product of discovery” includes—



(8)

(A)  the original or duplicate of any deposition, interrogatory,
document, thing, result of the inspection of land or other
property, examination, or admission, which is obtained by
any method of discovery in any judicial or administrative
proceeding of an adversarial nature;

(B) any digest, analysis, selection, compilation, or derivation of
any item listed in subparagraph (A); and

(C) any index or other manner of access to any item listed in
subparagraph (A); and

the term “official use” means any use that is consistent with the
law, and the regulations and policies of the Department of Justice,
including use in connection with internal Department of Justice
memoranda and reports; communications between the Department
of Justice and a Federal, State, or local government agency, or a
contractor of a Federal, State, or local government agency,
undertaken in furtherance of a Department of Justice investigation
or prosecution of a case; interviews of any qui tam relator or other
witness; oral examinations; depositions; preparation for and
response to civil discovery requests; introduction into the record of
a case or proceeding; applications, motions, memoranda and briefs
submitted to a court or other tribunal; and communications with
Government investigators, auditors, consultants and experts, the
counsel of other parties, arbitrators and mediators, concerning an
investigation, case or proceeding.
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From Title 31-MONEY AND FINANCE

SUBTITLE llI-FINANCIAL MANAGEMENT

CHAPTER 37-CLAIMS

SUBCHAPTER IlI-CLAIMS AGAINST THE UNITED STATES GOVERNMENT
Jump To:

Source Credit
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Amendments

Effective Date

§3729. False claims

(a) LIABILITY FOR CERTAIN ACTS.-
(1) IN GENERAL.-Subject to paragraph (2), any person who-

(A) knowingly presents, or causes to be presented, a false or fraudulent claim for payment or approval;

(B) knowingly makes, uses, or causes to be made or used, a false record or statement material to a false or
fraudulent claim;

(C) conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G);

(D) has possession, custody, or control of property or money used, or to be used, by the Government and
knowingly delivers, or causes to be delivered, less than all of that money or property;

(E) is authorized to make or deliver a document certifying receipt of property used, or to be used, by the
Government and, intending to defraud the Government, makes or delivers the receipt without completely knowing
that the information on the receipt is true;

(F) knowingly buys, or receives as a pledge of an obligation or debt, public property from an officer or employee
of the Government, or a member of the Armed Forces, who lawfully may not sell or pledge property; or

(G) knowingly makes, uses, or causes to be made or used, a false record or statement material to an obligation
to pay or transmit money or property to the Government, or knowingly conceals or knowingly and improperly
avoids or decreases an obligation to pay or transmit money or property to the Government,

is liable to the United States Government for a civil penalty of not less than $5,000 and not more than $10,000, as
adjusted by the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 U.S.C. 2461 note; Public Law 104—

410 1), plus 3 times the amount of damages which the Government sustains because of the act of that person.
(2) REDUCED DAMAGES.-If the court finds that-

(A) the person committing the violation of this subsection furnished officials of the United States responsible for
investigating false claims violations with all information known to such person about the violation within 30 days
after the date on which the defendant first obtained the information;

(B) such person fully cooperated with any Government investigation of such violation; and

(C) at the time such person furnished the United States with the information about the violation, no criminal
prosecution, civil action, or administrative action had commenced under this title with respect to such violation, and
the person did not have actual knowledge of the existence of an investigation into such violation,

the court may assess not less than 2 times the amount of damages which the Government sustains because of the
act of that person.

(3) CosTs OF cIVIL ACTIONS.-A person violating this subsection shall also be liable to the United States
Government for the costs of a civil action brought to recover any such penalty or damages.

(b) DEFINITIONS.-For purposes of this section-
(1) the terms "knowing" and "knowingly"-
(A) mean that a person, with respect to information-
(i) has actual knowledge of the information;
(i) acts in deliberate ignorance of the truth or falsity of the information; or
(iii) acts in reckless disregard of the truth or falsity of the information; and

(B) require no proof of specific intent to defraud;

(2) the term "claim"-



(A) means any request or demand, whether under a contract or otherwise, for money or property and whether or
not the United States has title to the money or property, that-
(i) is presented to an officer, employee, or agent of the United States; or
(i) is made to a contractor, grantee, or other recipient, if the money or property is to be spent or used on the
Government's behalf or to advance a Government program or interest, and if the United States Government-
(1) provides or has provided any portion of the money or property requested or demanded; or
(1) will reimburse such contractor, grantee, or other recipient for any portion of the money or property which
is requested or demanded; and

(B) does not include requests or demands for money or property that the Government has paid to an individual
as compensation for Federal employment or as an income subsidy with no restrictions on that individual's use of
the money or property;

(3) the term "obligation" means an established duty, whether or not fixed, arising from an express or implied
contractual, grantor-grantee, or licensor-licensee relationship, from a fee-based or similar relationship, from statute
or regulation, or from the retention of any overpayment; and

(4) the term "material" means having a natural tendency to influence, or be capable of influencing, the payment or
receipt of money or property.

(c) EXEMPTION FROM DISCLOSURE.-Any information furnished pursuant to subsection (a)(2) shall be exempt from
disclosure under section 552 of title 5.

(d) ExcLusioN.-This section does not apply to claims, records, or statements made under the Internal Revenue
Code of 1986.

(Pub. L. 97-258, Sept. 13, 1982, 96 Stat. 978 ; Pub. L. 99-562, §2, Oct. 27, 1986, 100 Stat. 3153 ; Pub. L. 103-272,
§4()(1)(0), July 5, 1994, 108 Stat. 1362 ; Pub. L. 111-21, §4(a), May 20, 2009, 123 Stat. 1621 .)

HISTORICAL AND REVISION NOTES

Revised Section Source (U.S. Code) Source (Statutes at Large)
3729 [31:231. [R.S. §3490.

In the section, before clause (1), the words "a member of an armed force of the United States" are
substituted for "in the military or naval forces of the United States, or in the militia called into or actually
employed in the service of the United States" and "military or naval service" for consistency with title 10.
The words "is liable" are substituted for "shall forfeit and pay" for consistency. The words "civil action" are
substituted for "suit" for consistency in the revised title and with other titles of the United States Code. The
words "and such forfeiture and damages shall be sued for in the same suit" are omitted as unnecessary
because of rules 8 and 10 of the Federal Rules of Civil Procedure (28 App. U.S.C.). In clauses (1)—(3),
the words "false or fraudulent" are substituted for "false, fictitious, or fraudulent" and "Fraudulent or
fictitious" to eliminate unnecessary words and for consistency. In clause (1), the words "presents, or
causes to be presented" are substituted for "shall make or cause to be made, or present or cause to be
presented" for clarity and consistency and to eliminate unnecessary words. The words "officer or
employee of the Government or a member of an armed force" are substituted for "officer in the civil,
military, or naval service of the United States" for consistency in the revised title and with other titles of
the Code. The words "upon or against the Government of the United States, or any department of the
United States, or any department or officer thereof" are omitted as surplus. In clause (2), the word
"knowingly" is substituted for "knowing the same to contain any fraudulent or fictitious statement or entry"
to eliminate unnecessary words. The words "record or statement" are substituted for "bill, receipt,
voucher, roll, account, claim, certificate, affidavit, or deposition" for consistency in the revised title and
with other titles of the Code. In clause (3), the words "conspires to" are substituted for "enters into any
agreement, combination, or conspiracy" to eliminate unnecessary words. The words "of the United
States, or any department or officer thereof" are omitted as surplus. In clause (4), the words "charge", "or
other", and "to any other person having authority to receive the same" are omitted as surplus. In clause
(5), the words "document certifying receipt" are substituted for "certificate, voucher, receipt, or other paper
certifying the receipt" to eliminate unnecessary words. The words "arms, ammunition, provisions, clothing,
or other", "to any other person", and "the truth of" are omitted as surplus. In clause (6), the words "arms,
equipments, ammunition, clothes, military stores, or other" are omitted as surplus. The words "member of
an armed force" are substituted for "soldier, officer, sailor, or other person called into or employed in the
military or naval service" for consistency with title 10. The words "such soldier, sailor, officer, or other
person" are omitted as surplus.

EbpITORIAL NOTES



REFERENCES IN TEXT

The Internal Revenue Code of 1986, referred to in subsec. (d), is classified generally to Title 26,
Internal Revenue Code.

AMENDMENTS

2009-Subsecs. (a), (b). Pub. L. 111-21, §4(a)(1), (2), added subsecs. (a) and (b) and struck out former
subsecs. (a) and (b) which related to liability for certain acts and defined "knowing" and "knowingly",
respectively.

Subsec. (c). Pub. L. 111-21, §4(a)(4), substituted "subsection (a)(2)" for "subparagraphs (A) through (C)
of subsection (a)".

Pub. L. 111-21, §4(a)(2), (3), redesignated subsec. (d) as (c) and struck out heading and text of former
subsec. (c). Prior to amendment, text read as follows: "For purposes of this section, 'claim' includes any
request or demand, whether under a contract or otherwise, for money or property which is made to a
contractor, grantee, or other recipient if the United States Government provides any portion of the money
or property which is requested or demanded, or if the Government will reimburse such contractor,
grantee, or other recipient for any portion of the money or property which is requested or demanded."

Subsecs. (d), (e). Pub. L. 111-21, §4(a)(3), redesignated subsecs. (d) and (e) as (c) and (d), respectively.

1994-Subsec. (e). Pub. L. 103-272 substituted "1986" for "1954".

1986-Subsec. (a). Pub. L. 99-562, §2(1), designated existing provisions as subsec. (a), inserted subsec.
heading, and substituted "Any person who" for "A person not a member of an armed force of the United
States is liable to the United States Government for a civil penalty of $2,000, an amount equal to 2 times
the amount of damages the Government sustains because of the act of that person, and costs of the civil
action, if the person” in introductory provisions.

Subsec. (a)(1). Pub. L. 99-562, §2(2), substituted "United States Government or a member of the Armed
Forces of the United States" for "Government or a member of an armed force".

Subsec. (a)(2). Pub. L. 99-562, §2(3), inserted "by the Government" after "approved".

Subsec. (a)(4). Pub. L. 99-562, §2(4), substituted "control of property" for "control of public property" and
"by the Government" for "in an armed force".

Subsec. (a)(5). Pub. L. 99-562, §2(5), substituted "by the Government" for "in an armed force" and
"true;" for "true; or".

Subsec. (a)(6). Pub. L. 99-562, §2(6), substituted "an officer or employee of the Government, or a
member of the Armed Forces," for "a member of an armed force" and "property; or" for "property.”

Subsec. (a)(7). Pub. L. 99-562, §2(7), added par. (7).

Subsecs. (b) to (e). Pub. L. 99-562, §2(7), added subsecs. (b) to (e).

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2009 AMENDMENT

Pub. L. 111-21, §4(f), May 20, 2009, 123 Stat. 1625 , provided that: "The amendments made by this
section [amending this section and sections 3730 to 3733 of this title] shall take effect on the date of
enactment of this Act [May 20, 2009] and shall apply to conduct on or after the date of enactment, except
that-

"(1) subparagraph (B) of section 3729(a)(1) of title 31, United States Code, as added by subsection (a)

(1), shall take effect as if enacted on June 7, 2008, and apply to all claims under the False Claims Act

(31 U.S.C. 3729 et seq.) that are pending on or after that date; and

"(2) section 3731(b) [probably should be section 3731] of title 31, as amended by subsection (b);
section 3733, of title 31, as amended by subsection (c¢); and section 3732 of title 31, as amended by
subsection (e); shall apply to cases pending on the date of enactment.”

INCREASED PENALTIES FOR FALSE CLAIMS IN DEFENSE PROCUREMENT

Pub. L. 99-145, title 1X, §931(b), Nov. 8, 1985, 99 Stat. 699 , provided that: "Notwithstanding section 3729
of title 31, United States Code, the amount of the liability under that section in the case of a person who
makes a false claim related to a contract with the Department of Defense shall be a civil penalty of
$2,000, an amount equal to three times the amount of the damages the Government sustains because of
the act of the person, and costs of the civil action."

[Section 931(c) of Pub. L. 99-145 provided that section 931(b) is applicable to claims made or presented
on or after Nov. 8, 1985.]

1 So in original. Probably should be "101-410".
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CHAPTER 73
ASSEMBLY No. 5584

AN ACT concerning certain false claims and amending P.L.2007, c. 265.
Be It Enacted by the Senate and General Assembly of the State of New Jersey:
1. Section 2 of P.L.2007, c. 265 (C.2A:32C-2) is amended to read as follows:
<< NJ ST 2A:32C-2 >>

2. As used in this act:

“Attorney General” means the Attorney General of the State of New Jersey, or his the Attorney General's designee.
“Claim” means a any request or demand, under a contract or otherwise, for money; or property, whether or not the State
has title to the money or property, or for services, that is made to any employee, officer, or agent of the State, or is made to
any contractor, grantee, or other recipient if the money, property, or service is to be spent or used on the State's behalf or
to advance a State program or interest, if the State provides or has provided any portion of the money, property, or services
requested or demanded; or if the State will reimburse the contractor, grantee, or other recipient for any portion of the money,
property, or services requested or demanded. The term does not include claims, records, or statements made in connection with
State tax laws or requests or demands for money or property that the State has paid to an individual as compensation for
governmental employment or as an income subsidy with no restrictions on that individual's use of the money or property.
“Knowing” or “knowingly” means, with respect to information, that a person:

(1) has actual knowledge of the information; or

(2) acts in deliberate ignorance of the truth or falsity of the information; or

(3) acts in reckless disregard of the truth or falsity of the information.

No proof of specific intent to defraud is required. Acts occurring by innocent mistake or as a result of mere negligence shall
be a defense to an action under this act.

“Material” means having a natural tendency to influence, or be capable of influencing, the payment or receipt of money
or property.
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“Obligation” means an established duty, whether or not fixed, arising from an express or implied contractual, grantor-
grantee, or licensor-licensee relationship, from a fee-based or similar relationship, from statute or regulation, or from
the retention of any overpayment.

“State” means any of the principal departments in the Executive Branch of State government, and any division, board,
bureau, office, commission or other instrumentality within or created by such department; and any independent State authority,
commission, instrumentality or agency.

2.2 Section 3 of P.L.2007, ¢. 265 (C.2A:32C-3) is amended to read as follows:

<<NJ ST 2A:32C-3 >>

3. A person shall be jointly and severally liable to the State for a civil penalty of not less than and not more than the civil penalty
allowed under the federal False Claims Act (31 U.S.C.s.3729 et seq.), as may be adjusted in accordance with the inflation
adjustment procedures prescribed in the Federal Civil Penalties Inflation Adjustment Act of 1990, Pub.L.101-410, for each
false or fraudulent claim, plus three times the amount of damages which the State sustains, if the person commits any of the
following acts:

a. Knowingly presents or causes to be presented to-an-—e

otherreeipient-of State-funds , a false or fraudulent claim for payment or approval

b. Knowingly makes, uses, or causes to be made or used a false record or statement material to get a false or fraudulent claim

c. Conspires to defra he-State-by-getting-afalse ; nt-claim-allowe paid-by-the-State commit any violation of

subsection a., b., d., e., f., or g. of this section;

d. Has possession, custody, or control of public property or money used or to be used by the State and knowingly delivers or
causes to be delivered less property or money than the amount for which the person receives a certificate or receipt;

e. Is authorized to make or deliver a document certifying receipt of property used or to be used by the State and, intending to
defraud the entity, makes or delivers a receipt without completely knowing that the information on the receipt is true;

f. Knowingly buys, or receives as a pledge of an obligation or debt, public property from any person who lawfully may not
sell or pledge the property; or

g. Knowingly makes, uses, or causes to be made or used a false record or statement to-coneeal,-avoid, or deerease material to
an obligation to pay or transmit money or property to the State, or knowingly conceals or knowingly and improperly avoids
or decreases an obligation to pay or transmit money or property to the State.

3.3 Section 5 of P.L.2007, c. 265 (C.2A:32C-5) is amended to read as follows:

<<NJ ST 2A:32C-5>>
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5. a. The Attorney General shall investigate a violation of this act. If the Attorney General finds that a person has violated or is
violating this act, the Attorney General may bring a civil action in State or federal court against the person. The Superior Court
shall have jurisdiction over a State action brought pursuant to this act.

b. A person may bring a civil action for a violation of this act for the person and for the State. Civil actions instituted under
this act shall be brought in the name of the State of New Jersey.

c. A complaint filed by a person under this act shall remain under seal for at least 60 days and shall not be served on the defendant
until the court so orders. Once filed, the action may be voluntarily dismissed by the person bringing the action if the Attorney
General gives written consent to the dismissal along with the reason for consenting, and the court approves the dismissal.

d. A complaint alleging a false claim filed under this act shall be so designated when filed, in accordance with the Rules
Governing the Courts of the State of New Jersey. Immediatelyupon Upon filing of the complaint, the plaintiff shall serve
by registered mail, return receipt requested, the Attorney General with a copy of the complaint and written disclosure of
substantially all material evidence and information the person possesses. The Attorney General may elect to intervene and
proceed with the action on behalf of the State within 60 days after it receives both the complaint and the material evidence
and information, and in doing so may file its own complaint, amend the plaintiff's complaint, or supplement the claims
in which it is intervening with additional detail or by adding any additional claims with respect to which the Attorney
General contends it is entitled to relief. For statute of limitations purposes, any such pleading by the Attorney General
pursuant to this subsection shall relate back to the filing date of the complaint of the person who originally brought the
action, to the extent that the claim of the Attorney General arises out of the conduct, transactions or occurrences set
forth, or attempted to be set forth, in the prior complaint of that person.

e. (Deleted by amendment, P.L.2009, c. 265)

f. The Attorney General may, for good cause shown, request that the court extend the time during which the complaint remains
under seal. Any such motion may be supported by affidavits or other submissions in camera.

g. Before the expiration of the 60—day period or any extensions obtained under subsection f., the Attorney General shall:

(1) file a pleading with the court that he intends to proceed with the action, in which case the action is conducted by the Attorney
General and the seal shall may be lifted; or

(2) file a pleading with the court that he declines to proceed with the action, in which case the seal shall may be lifted and the
person bringing the action shall have the right to conduct the action.

h. The defendant's answer to any complaint filed under this act shall be filed in accordance with the Rules Governing the Courts
of the State of New Jersey after the complaint is unsealed and served upon the defendant.

i. When a person files an action under this act, no other person except the State may intervene or bring a related action based

on the facts underlying the pending action.

4.% Section 6 of P.L.2007, c. 265 (2A:32C—6) is amended to read as follows:
<< NIJ ST 2A:32C—-6 >>

6. a. If the Attorney General proceeds with the action, the Attorney General shall have primary responsibility for prosecuting
the action, and shall not be bound by any act of the person bringing the action. The person bringing the action has the right to
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continue as a party to the action, subject to limitations specified in this act. The person bringing the action has-an-ongeing duty
shall be authorized to continue to disclose information related to the action to the Attorney General.

b. The Attorney General may move to dismiss the action for good cause shown, notwithstanding the objections of the person
bringing the action, provided that the person bringing the action has been notified by the Attorney General and the court has
provided the person bringing the action with the opportunity for a hearing.

c. Nothing in this act shall be construed to limit the authority of the Attorney General orthe-person-bringing the-action to settle
the action, if the court determines after a hearing that the proposed settlement is fair, adequate, and reasonable under all the
circumstances. Upon a showing of good cause, the hearing may be held in camera.

d. Upon a showing by the Attorney General that unrestricted participation during the course of the litigation by the person
initiating the action would interfere with or unduly delay the Attorney General's prosecution of the case, or would be repetitious,
irrelevant, or for purposes of harassment, the court may, in its discretion, impose limitations on the person's participation,
including, but not limited to:

(1) Limiting the number of witnesses the person may call;

(2) Limiting the length of the testimony of the person's witnesses;

(3) Limiting the person's cross-examination of witnesses; or

(4) Otherwise limiting the participation by the person in the litigation.

e. Upon a showing by the defendant that unrestricted participation during the course of the litigation by the person initiating
the action would be for purposes of harassment or would cause the defendant undue burden or unnecessary expense, the court
may limit the participation by the person in the litigation.

f. If the Attorney General decides not to proceed with the action, the seal shall may be lifted and the person who initiated the
action shall have the right to conduct the action. The decision of the Attorney General on whether to proceed with an action
shall be deemed final and shall not be subject to review by any court or agency. If the Attorney General so requests, the Attorney
General shall be served at the expense of the Attorney General with copies of all pleadings and motions filed in the action and
copies of all deposition transcripts. When a person proceeds with the action, the court, without limiting the rights of the person
initiating the action, may permit the Attorney General to intervene and take over the action on behalf of the State at a later
date upon a showing of good cause.

g. Whether or not the Attorney General proceeds with the action, upon a showing by the Attorney General that certain actions of
discovery by the person initiating the action would interfere with an investigation by the State or the prosecution of a criminal
or civil matter arising out of the same facts, the court may stay such discovery for a period of not more than 60 days. Such
a showing shall be conducted in camera. The court may extend the 60—day period upon a further showing in camera by the
Attorney General that the criminal or civil investigation or proceeding has been pursued with reasonable diligence and any
proposed discovery in the civil action will interfere with an ongoing criminal or civil investigation or proceeding.

h. The application of one civil remedy under this act shall not preclude the application of any other remedy, civil, administrative
or criminal, under this act or any other provision of law. Civil-and-administrative Such other remedies under this act are may
besupplemental; and not mutually exclusive to the remedies under this act, or may be alternate remedies. If after the filing
ef&eemp}aﬂﬁfmdeﬁeeﬂeﬂéreﬁﬂﬂﬁtet—ﬂ&e The Attorney General deeides may elect to pursue its claim through an alternate

remedy, including any

administrative proceedmg to determine a civil monetary penalty. If any such alternate remedy is pursued in another
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proceeding, the plaintiff shall have the same rights in the-administrative recovery-action that proceeding as the plaintiff
would have had if the action had continued in-Superior-Court under this act. Any finding of fact or conclusion of law made in

the any such proceeding under-subsection(e)-of section17-of PL-1968,¢413-(C.30:4D—17) that has become final shall be
conclusive on all parties to an action initiated under section 5 of this act. As used in this subsection, the term “final” means that
the finding of fact or conclusion of law has been finally determined on appeal to the appropriate court, all time for filing such
an appeal with respect to the finding or conclusion has expired, or the finding or conclusion is not subject to judicial review.

5.7 Section 7 of P.L.2007, c. 265 (C.2A:32C-7) is amended to read as follows:
<< NIJ ST 2A:32C-7 >>

7. a. If the Attorney General proceeds with and prevails in an action brought by a person under this act, except as provided
in subsection b., the court shall order the distribution to the person of at least 15% but not more than 25% of the proceeds
recovered under any judgment obtained by the Attorney General under this act or of the proceeds of any settlement of the claim,
depending upon the extent to which the person substantially contributed to the prosecution of the action.

b. If the Attorney General proceeds with an action which the court finds to be based primarily on disclosures of specific
information, other than that provided by the person bringing the action, relating to allegations or transactions in a criminal, civil,
or administrative hearing; a legislative, administrative, or inspector general report, hearing, audit, or investigation; or from the
news media, the court may award such sums as it considers appropriate, taking into account the significance of the information
and the role of the person bringing the action in advancing the case to litigation.

c. The Attorney General shall receive from the State's share of the proceeds recovered under any judgment under this act
or settlement of the claim in an action brought by a person under this act a fixed 10% of the proceeds in-anyaetion-or
settlement-of the-claim thatit brings calculated based on the entire amount of the proceeds including the amount ordered
distributed under subsection a. of this section, which shall be deposited in the “False Claims Prosecution Fund” established
in section 13 of this act and shall only be used to support its ongoing investigation and prosecution of false claims pursuant
to the provisions of this act.

d. If the Attorney General does not proceed with an action under this section, the person bringing the action or settling the claim
shall receive an amount which the court decides is reasonable for collecting the civil penalty and damages. The amount shall
be not less than 25% and not more than 30% of the proceeds of the action or settlement of a claim under this act.

e. Following any distributions under subsection a., b., c. or d. of this section the State entity injured by the submission of a false
claim shall be awarded an amount not to exceed its compensatory damages. Any remaining proceeds, including civil penalties
awarded under this act, shall be deposited in the General Fund.

f. Any payment under this section to the person bringing the action shall be paid only out of the proceeds recovered from the
defendant.

g. Whether or not the Attorney General proceeds with the action, if the court finds that the action was brought by a person who
knowingly planned and initiated the violation of this act upon which the action was brought, the court may, to the extent the
court considers appropriate, reduce the share of the proceeds of the action which the person would otherwise receive under this
section, taking into account the role of the person in advancing the case to litigation and any relevant circumstances pertaining
to the violation. If the person bringing the action is convicted of criminal conduct arising from his role in the violation of this act
the person shall be dismissed from the civil action and shall not receive any share of the proceeds of the action. Such dismissal
shall not prejudice the right of the Attorney General to continue the action.
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6.9 Section 9 of P.L.2007, c. 265 (C.2A:32C-9) is amended to read as follows:
<< NIJ ST 2A:32C-9 >>

9. a. No member of the Legislature,a member of the Judiciary,a or senior Executive branch official; eramember-of a-county
ormunieipal-governing body may be civilly liable if the bas1s for an action is premlsed on ev1dence or 1nfonnatlon known to
the State when the action was brought For-purposes s-subseetion erm-s e ve-braneh cia y

b. A person may not bring an action under this act based upon allegations or transactions that are the subject of a pending-action

civil suit or administrative civil monetary penalty proceeding to which the State is already a party.

g The court shall
dismiss an action or claim under this act, unless opposed by the Attorney General, if substantially the same allegations

or transactions as alleged in the action or claim were publicly disclosed in a criminal, civil, or administrative hearing in
whichthe State or an agent of the State is a party, in an investigation, report, hearing or audit conducted by or-attherequest
of the Legislature or by the news media, unless the action is brought by the Attorney General, or unless the person bringing the
action is an original source of the information. For purposes of this subsection, the term “original source” means an individual
who either (1) prior to a public disclosure as described in this paragraph has voluntarily disclosed to the State the
1nformat10n on whlch allegatlons or transactions in a claim are based, or (2) has direet-and-independent knowledge of

; based that is independent of and materially adds to the publicly disclosed

allegations or transactions, and who has voluntarily provided the information to the State before filing an action under this

(Deleted by amendment,

P.L.2023, c. 73)

7.7 Section 10 of P.L.2007, c. 265 (C.2A:32C-10) is amended to read as follows:
<<NJ ST 2A:32C-10 >>

10. a. No employer shall make, adopt, or enforce any rule, regulation, or policy preventing an employee, contractor, or agent
from disclosing information to a State or law enforcement agency or from acting to further a false claims action, including
investigating, initiating, testifying, or assisting in an action filed or to be filed under this act.

agmﬁst—aﬂ—emp}eyee Any employee, contractor, or agent shall be entitled to all relief necessary to make that employee,
contractor, or agent whole, if that employee, contractor, or agent is discharged, demoted, suspended, threatened,

harassed, or in any other manner discriminated against in the terms and conditions of employment because of lawful acts
done by t—heemp}eyeeoﬂ—beha-lf—ef the employee, contractor, agent, or associated others in disclosing-information-to-a-State
claims furtherance of an action;ineluding-investigationfor; initiation-of;

tesﬂmoﬂyfo%orﬂssstaneeﬂfr&&aeﬂofrﬁ%efkeﬁ&beﬁ}ed under this act, or in other efforts to stop one or more violations
of this act.
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c. Anemployer-who-violates Relief under subsection b. of this section shall be-liable-for-all-relief necessaryto-make-the
employee-whole; ineluding include reinstatement with the same seniority status such employee, contractor, or agent would

have had but for the discrimination, two times the amount of back pay, interest on the back pay, compensation for any special
damage damages sustained as a result of the discrimination, and, where appropriate, punitive damages. In addition, the

defendant shall be required to pay litigation costs and reasonable attorney's fees associated with an action brought under this
section. An employee-may bring-an action may be brought in the Superior Court for the relief provided in this subsection.

e. A civil action under this subsection may not be brought more than 3 years after the date when the retaliation occurred.

8.% Section 13 of P.L.2007, c. 265 (C.2A:32C-13) is amended to read as follows:
<<NIJ ST 2A:32C-13 >>

13. a. There is established in the General Fund the “False Claims Prosecution Fund” as a nonlapsing revolving fund in the
Department of the Treasury. Monies deposited in the fund shall be utilized by the Attorney General for the exclusive purpose
of investigating and prosecuting false claims. The State Treasurer shall deposit 10% of the proceeds recovered by the Attorney
General pursuant to subsection c. of section 7 of P.L.2007, c. 265 (C.2A:32C-7) in the False Claims Prosecution Fund.

b. The State Treasurer shall deposit 25% of the State share of monies recovered from actions related to false or fraudulent
Medicaid claims brought pursuant to this act in the “Medicaid Fraud Control Fund” established by section 10 of P.L.2007, c.
58 (C.30:4D-62).

c. Except as provided in subsections a. and b. of this section, the State share of moneys recovered by the Attorney General
in accordance with the provisions of this act, other than the awarded amount provided to the State entity injured by the
submission of a false claim, shall be deposited in the General Fund.

9. Section 14 of P.L.2007, c. 265 (C.2A:32C-14) is amended to read as follows:
<<NJ ST 2A:32C-14 >>

14. a. If the Attorney General has reason to believe that a person within or outside of this State has engaged in, or is engaging
in, an act or practice which violates this act, or any other relevant statute or regulation, the Attorney General or the Attorney
General's designee may administer oaths and affirmations, and request or compel the attendance of witnesses or the production
of documents. The Attorney General may make a civil investigative demand requiring a party to answer in writing
written interrogatories with respect to such documentary material or information. The Attorney General may issue, or
designate another to issue, subpoenas to compel the attendance of witnesses and the production of books, records, accounts,
papers and documents. Witnesses shall be put on oath or affirmation and their testimony shall be taken stenographically
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and shall be transcribed. Witnesses shall be entitled to receive the same fees and mileage as persons summoned to testify
in the courts of the State.

If a person subpoenaed pursuant to this section shall neglect or refuse to obey the command of the subpoena, a judge of the
Superior Court may, on proof by affidavit of service of the subpoena, of payment or tender of the fees required and of refusal
or neglect by the person to obey the command of the subpoena, issue a warrant for the arrest of said person to bring that person
before the judge, who is authorized to proceed against the person as for a contempt of court.

b. If the matter that the Attorney General seeks to obtain by request is located outside the State, the person so required may
provide the matter or otherwise make it available to the Attorney General or the Attorney General's representative to examine
the matter at the place where it is located. The Attorney General shall have the authority to issue subpoenas to compel
witnesses located outside the State to attend investigative interviews pursuant to this act, and such witnesses may make
themselves available to the Attorney General or the Attorney General's representative to be interviewed at the place
where the witness is located. The Attorney General may designate representatives, including officials of the state in which
the matter is located, to inspect the matter on behalf of the Attorney General, and the Attorney General may respond to similar
requests from officials of other states.

c. If a licensed professional or an owner, administrator or employee of a licensed professional, including but not limited to an
owner, administrator or employee of any hospital, an insurance company, an insurance producer, solicitor or adjuster, or any
other person licensed or certified by a licensing authority of this State, or an agent, representative or employee of any of them
is found to have violated any provision of this section, the Attorney General shall notify the appropriate licensing authority of
the violation so that the licensing authority may take appropriate administrative action.

d. State investigators shall not be subject to subpoena in civil actions by any court of this State to testify concerning any matter of
which they have knowledge pursuant to a pending false claims investigation by the State, or a pending claim for civil penalties
initiated by the State.

<<NJ ST 2A:32C-12.1 >>

10. 10 (New section) Notwithstanding any other provision of law, the State or federal Rules of Criminal Procedure, or the State
or federal Rules of Evidence, a final judgment rendered in favor of the State or of the United States in any criminal proceeding
charging fraud or false statements, whether upon a verdict after trial or upon a plea of guilty or nolo contendere, shall estop
the defendant from denying the essential elements of the offense in any action which involves the same transaction as in the
criminal proceeding and which is brought under subsection a. or b. of section 5 of P.L.2007, c. 265 (C.2A:32C-5).

11. This act shall take effect immediately.

Approved June 30, 2023.

Effective June 30, 2023.

The bill revises the New Jersey False Claims Act in order to comply with certain provisions in federal law. Compliance would
make the State eligible for greater recoveries in Medicaid fraud cases.

Background. The New Jersey False Claims Act (NJFCA) imposes civil penalties on any person who submits a claim to the
State that the person knows or should know is false. The NJFCA is similar to the federal False Claims Act (FFCA). The
NJFCA authorizes the Attorney General or a private individual to bring a civil action on behalf of the State to recover funds
fraudulently obtained. The State and the individual may be entitled to percentages of any monies collected. Under federal law,
a state is entitled to enhanced recovery in Medicaid fraud cases if the Inspector General in the federal Department of Health
and Human Services determines that the state has a False Claims Act that is “at least as effective” as the FFCA in facilitating
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these whistleblower actions. Presently, the Inspector General has determined that the NJFCA is not “at least as effective” as the
FFCA, and has recommended specific revisions. This bill would implement the Inspector General's recommendations.

Language Changes. The bill would modify the definition of the term “claim” in order to align with the scope of the definition
set out in the FFCA, and add new definitions of the terms “material” and “obligation.” The bill also adds clarifying language to
better track the remedies available under the FFCA, and the terminology concerning calculation of the State's share of NJFCA
claim proceeds. In addition, the bill incorporates minor language changes suggested by the federal OIG to more closely track
terminology used in the FFCA.

Intervention by Attorney General; Statute of Limitations and Filing Date. Under current law, a person bringing an action under
the NJFCA must serve the Attorney General with a copy of the complaint and disclose material evidence and information. The
Attorney General may elect to intervene and proceed with the action on behalf of the State within 60 days after it receives the
complaint, material evidence, and information from the person bringing the action. The complaint is required to remain under
seal for at least 60 days and will not be served on the defendant until the court orders. The bill specifies that upon receiving
the documents from the person bringing the action, the Attorney General may then file its own complaint; amend the person's
complaint; or supplement the claims in which it is intervening with additional detail or by adding any additional claims. The
bill also provides that for purposes of the statute of limitations, any such pleading by the Attorney General would relate back
to the filing date of the complaint of the person who originally brought the action.

Lifting of Seal. Under current law, if the Attorney General decides not to proceed with the action, the court is required to lift the
seal on the complaint and the person who initiated the action has the right to conduct the action. Under the bill, if the Attorney
General decides not to proceed, the court has discretion whether to lift the seal and allow the person who initiated the action
the right to continue the action.

Disclosure to Attorney General. The bill provides that the person bringing the action would be authorized to continue to disclose
information related to the action to the Attorney General. Current law provides that the person has an ongoing duty to disclose
the information.

Information Discovered in course of Employee's duties. Currently, the NJFCA bars an employee or agent of the State or a
political subdivision from bringing an action based on information discovered in a civil, criminal, or administrative investigation
or audit that was within the scope of the employee's or agent's duties or job description. The bill deletes this provision, thus
allowing employees and agents to bring such actions.

Protection Against Employer Reprisals. The bill clarifies that the protections against employer reprisals in the NJFCA apply not
only to employees, but also to contractors and agents. The bill provides that a civil action may be brought against an employer if
an employee, contractor, or agent is discharged, demoted, suspended, threatened, harassed, or in any other manner discriminated
against in the terms and conditions of employment because of lawful acts done by the employee, contractor, agent, or associated
others in furtherance of an action under the NJFCA, or in other efforts to stop one or more violations of the NJFCA. The statute
of limitations for the civil action would be three years after the date the retaliation occurred.

Criminal Defendant Estopped from Denying Elements of the Offense. The draft would add a new provision, similar to that
in the FFCA, that estops a criminal defendant convicted of fraud or false statements from denying essential elements of the

offense in an action brought under the NJFCA.

Authority of Attorney General. The bill provides specific authority for the Attorney General to make civil investigative demands,
issue subpoenas to out-of-State witnesses, and take sworn testimony in relation to NJFCA violations.

Revises New Jersey False Claims Act to comply with federal law for purposes of entitling State to enhanced recovery in
Medicaid fraud cases.
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Footnotes

1 N.J.S.A. 2A:32C-2.
2 N.J.S.A. 2A:32C-3.
3 N.J.S.A. 2A:32C-5.
4 N.J.S.A. 2A:32C-6.
5 N.J.S.A. 2A:32C-7.
6 N.J.S.A. 2A:32C-9.
7 N.J.S.A. 2A:32C-10.
8 N.J.S.A. 2A:32C-13.
9 N.J.S.A. 2A:32C-14.
10 N.J.S.A. 2A:32C-12.1.
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Showing differences between versions effective [See Notes] to March 22, 2010 and July 22, 2010
to December 26, 2022
Key: deleted text added text
13 deletions - 15 additions
31 U.S.C.A. § 3730

§ 3730. Civil actions for false claims

(a) Responsibilities of the Attorney General.--The Attorney General diligently shall investigate a
violation under section 3729. If the Attorney General finds that a person has violated or is violating
section 3729, the Attorney General may bring a civil action under this section against the person.

(b) Actions by private persons.--(1) A person may bring a civil action for a violation of section
3729 for the person and for the United States Government. The action shall be brought in the name
of the Government. The action may be dismissed only if the court and the Attorney General give
written consent to the dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of substantially all material evidence and

information the person possesses shall be served on the Government pursuant to Rule 4(d)(4) of

the Federal Rules of Civil Procedure. ¥ ' The complaint shall be filed in camera, shall remain

under seal for at least 60 days, and shall not be served on the defendant until the court so orders.
The Government may elect to intervene and proceed with the action within 60 days after it receives
both the complaint and the material evidence and information.

(3) The Government may, for good cause shown, move the court for extensions of the time during
which the complaint remains under seal under paragraph (2). Any such motions may be supported
by affidavits or other submissions in camera. The defendant shall not be required to respond to any
complaint filed under this section until 20 days after the complaint is unsealed and served upon
the defendant pursuant to Rule 4 of the Federal Rules of Civil Procedure.

(4) Before the expiration of the 60-day period or any extensions obtained under paragraph (3), the
Government shall--

(A) proceed with the action, in which case the action shall be conducted by the Government; or

(B) notify the court that it declines to take over the action, in which case the person bringing
the action shall have the right to conduct the action.
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(5) When a person brings an action under this subsection, no person other than the Government
may intervene or bring a related action based on the facts underlying the pending action.

(c) Rights of the parties to qui tam actions.--(1) If the Government proceeds with the action, it
shall have the primary responsibility for prosecuting the action, and shall not be bound by an act
of the person bringing the action. Such person shall have the right to continue as a party to the
action, subject to the limitations set forth in paragraph (2).

(2)(A) The Government may dismiss the action notwithstanding the objections of the person
initiating the action if the person has been notified by the Government of the filing of the motion
and the court has provided the person with an opportunity for a hearing on the motion.

(B) The Government may settle the action with the defendant notwithstanding the objections of
the person initiating the action if the court determines, after a hearing, that the proposed settlement
is fair, adequate, and reasonable under all the circumstances. Upon a showing of good cause, such
hearing may be held in camera.

(C) Upon a showing by the Government that unrestricted participation during the course of the
litigation by the person initiating the action would interfere with or unduly delay the Government's
prosecution of the case, or would be repetitious, irrelevant, or for purposes of harassment, the court
may, in its discretion, impose limitations on the person's participation, such as--

(i) limiting the number of witnesses the person may call;

(i) limiting the length of the testimony of such witnesses;

(iii) limiting the person's cross-examination of witnesses; or

(iv) otherwise limiting the participation by the person in the litigation.
(D) Upon a showing by the defendant that unrestricted participation during the course of the
litigation by the person initiating the action would be for purposes of harassment or would cause
the defendant undue burden or unnecessary expense, the court may limit the participation by the
person in the litigation.
(3) If the Government elects not to proceed with the action, the person who initiated the action shall
have the right to conduct the action. If the Government so requests, it shall be served with copies

of all pleadings filed in the action and shall be supplied with copies of all deposition transcripts (at
the Government's expense). When a person proceeds with the action, the court, without limiting
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the status and rights of the person initiating the action, may nevertheless permit the Government
to intervene at a later date upon a showing of good cause.

(4) Whether or not the Government proceeds with the action, upon a showing by the Government
that certain actions of discovery by the person initiating the action would interfere with the
Government's investigation or prosecution of a criminal or civil matter arising out of the same
facts, the court may stay such discovery for a period of not more than 60 days. Such a showing
shall be conducted in camera. The court may extend the 60-day period upon a further showing in
camera that the Government has pursued the criminal or civil investigation or proceedings with
reasonable diligence and any proposed discovery in the civil action will interfere with the ongoing
criminal or civil investigation or proceedings.

(5) Notwithstanding subsection (b), the Government may elect to pursue its claim through
any alternate remedy available to the Government, including any administrative proceeding to
determine a civil money penalty. If any such alternate remedy is pursued in another proceeding,
the person initiating the action shall have the same rights in such proceeding as such person would
have had if the action had continued under this section. Any finding of fact or conclusion of law
made in such other proceeding that has become final shall be conclusive on all parties to an action
under this section. For purposes of the preceding sentence, a finding or conclusion is final if it
has been finally determined on appeal to the appropriate court of the United States, if all time for
filing such an appeal with respect to the finding or conclusion has expired, or if the finding or
conclusion is not subject to judicial review.

(d) Award to qui tam plaintiff.--(1) If the Government proceeds with an action brought by a
person under subsection (b), such person shall, subject to the second sentence of this paragraph,
receive at least 15 percent but not more than 25 percent of the proceeds of the action or settlement
of the claim, depending upon the extent to which the person substantially contributed to the
prosecution of the action. Where the action is one which the court finds to be based primarily
on disclosures of specific information (other than information provided by the person bringing
the action) relating to allegations or transactions in a criminal, civil, or administrative hearing,

in a congressional, administrative, or Government Accounting2 2 Aecounting- Office report,
hearing, audit, or investigation, or from the news media, the court may award such sums as it
considers appropriate, but in no case more than 10 percent of the proceeds, taking into account the
significance of the information and the role of the person bringing the action in advancing the case
to litigation. Any payment to a person under the first or second sentence of this paragraph shall be
made from the proceeds. Any such person shall also receive an amount for reasonable expenses
which the court finds to have been necessarily incurred, plus reasonable attorneys' fees and costs.
All such expenses, fees, and costs shall be awarded against the defendant.
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(2) If the Government does not proceed with an action under this section, the person bringing
the action or settling the claim shall receive an amount which the court decides is reasonable for
collecting the civil penalty and damages. The amount shall be not less than 25 percent and not
more than 30 percent of the proceeds of the action or settlement and shall be paid out of such
proceeds. Such person shall also receive an amount for reasonable expenses which the court finds
to have been necessarily incurred, plus reasonable attorneys' fees and costs. All such expenses,
fees, and costs shall be awarded against the defendant.

(3) Whether or not the Government proceeds with the action, if the court finds that the action was
brought by a person who planned and initiated the violation of section 3729 upon which the action
was brought, then the court may, to the extent the court considers appropriate, reduce the share of
the proceeds of the action which the person would otherwise receive under paragraph (1) or (2)
of this subsection, taking into account the role of that person in advancing the case to litigation
and any relevant circumstances pertaining to the violation. If the person bringing the action is
convicted of criminal conduct arising from his or her role in the violation of section 3729, that
person shall be dismissed from the civil action and shall not receive any share of the proceeds of
the action. Such dismissal shall not prejudice the right of the United States to continue the action,
represented by the Department of Justice.

(4) If the Government does not proceed with the action and the person bringing the action conducts
the action, the court may award to the defendant its reasonable attorneys' fees and expenses if the
defendant prevails in the action and the court finds that the claim of the person bringing the action
was clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment.

(e) Certain actions barred Actions Barred .--(1) No court shall have jurisdiction over an action
brought by a former or present member of the armed forces under subsection (b) of this section
against a member of the armed forces arising out of such person's service in the armed forces.

(2)(A) No court shall have jurisdiction over an action brought under subsection (b) against a
Member of Congress, a member of the judiciary, or a senior executive branch official if the action
is based on evidence or information known to the Government when the action was brought.

(B) For purposes of this paragraph, “senior executive branch official” means any officer or
employee listed in paragraphs (1) through (8) of section 101(f) of the Ethics in Government Act
of 1978 (5 U.S.C. App.).

(3) In no event may a person bring an action under subsection (b) which is based upon allegations
or transactions which are the subject of a civil suit or an administrative civil money penalty
proceeding in which the Government is already a party.
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(4)(A) The court shall dismiss an action or claim under this section, unless opposed by the
Government, if substantially the same allegations or transactions as alleged in the action or
claim were publicly disclosed--

(i) in a Federal criminal, civil, or administrative hearing in which the Government or its
agent is a party;

(ii) in a congressional, Government Accountability Office, or other Federal report,
hearing, audit, or investigation; or

(iii) from the news media,

ﬁ%&&gﬂﬁ@fh@%&@ﬂ%ﬁhﬁ&ew&medﬁﬁ unless the action is brought by the Attorney General or

the person bringing the action is an original source of the information.

(B) For purposes of this paragraph, “original source” means an individual who either (i) prior
to a public disclosure under subsection (e)(4)(a), has directand independent knowledge
of voluntarily disclosed to the Government the information on which the- allegations or
transactions in a claim are based , or (2) who has knowledge that is independent of and
materially adds to the publicly disclosed allegations or transactions, and who has voluntarily

provided the information to the Government before filing an action under this section-whiech-is

(f) Government not liable for certain expenses.--The Government is not liable for expenses
which a person incurs in bringing an action under this section.

(g) Fees and expenses to prevailing defendant.--In civil actions brought under this section by
the United States, the provisions of section 2412(d) of title 28 shall apply.

(h) Relief from retaliatory actions.--

(1) In general.--Any employee, contractor, or agent shall be entitled to all relief necessary
to make that employee, contractor, or agent whole, if that employee, contractor, or agent is
discharged, demoted, suspended, threatened, harassed, or in any other manner discriminated
against in the terms and conditions of employment because of lawful acts done by the employee,

contractor, or- agent on-behalf of the employee, eontractor,- or agent-or- associated others in
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furtherance of an action under this section or other efforts to stop 1 or more violations of
this subchapter.

(2) Relief.--Relief under paragraph (1) shall include reinstatement with the same seniority
status that employee, contractor, or agent would have had but for the discrimination, 2 times
the amount of back pay, interest on the back pay, and compensation for any special damages
sustained as a result of the discrimination, including litigation costs and reasonable attorneys'
fees. An action under this subsection may be brought in the appropriate district court of the
United States for the relief provided in this subsection.

(3) Limitation on bringing civil action.--A civil action under this subsection may not be
brought more than 3 years after the date when the retaliation occurred.

Credits

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 978; Pub.L. 99-562, §§ 3, 4, Oct. 27, 1986, 100 Stat. 3154,
3157; Pub.L. 100-700, § 9, Nov. 19, 1988, 102 Stat. 4638; Pub.L. 101-280, § 10(a), May 4, 1990,
104 Stat. 162; Pub.L. 103-272, § 4(f)(1)(P), July 5, 1994, 108 Stat. 1362; Pub.L. 111-21, § 4(d),
May 20, 2009, 123 Stat. 1624 ; Pub.L. 111-148, Title X, § 10104(j)(2), Mar. 23, 2010, 124
Stat. 901; Pub.L. 111-203, Title X, § 1079A(c¢) , July 21, 2010, 124 Stat. 2079.)

Footnotes

1 See, now, Rule 4(i) of the Federal Rules of Civil Procedure.
2 So in original. Probably should be “General Accountability ™.

31 U.S.C.A. § 3730, 31 USCA § 3730

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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DOJ Official Flags '‘Aggressive’' FCA Approach Under Trump

By Daniel Wilson

Law360 (February 20, 2025, 5:25 PM EST) -- A senior U.S. Department of Justice official said Thursday that the
Trump administration's focus on government efficiency will include "aggressively" enforcing the False Claims Act,
including a strong focus on FCA enforcement of foreign trade issues amid recently imposed tariffs.

Fiscal years 2023 and 2024 were the two busiest years ever under the FCA in terms of overall recoveries — the
number of FCA judgments and settlements — and a record 1,402 new FCA cases were opened in FY24, said
Michael Granston, deputy assistant attorney general in the DOJ Civil Division's Commercial Litigation Branch, in a
speech at the Federal Bar Association's annual qui tam conference in Washington, D.C.

That strong focus on fighting fraud using the FCA, which has resulted in the government recovering at least $2
billion each year since 2009, will continue under the new administration, according to Granston.

"The department wants to make clear — consistent with the new administration's stated focus on achieving
governmental efficiency and rooting out waste, fraud and abuse — that the department plans to continue to
aggressively enforce the False Claims Act," he said.

FCA enforcement is itself efficient, according to Granston, with evidence put together by the DOJ and U.S.
Department of Health and Human Services regarding healthcare fraud between 2021 and 2023 showing that
government money spent on fighting that fraud was paid back nearly threefold.

Strong FCA enforcement also has a deterrent effect, Granston said, citing an unnamed scholar who works as part
of a Centers for Medicare and Medicaid Services fraud prevention partnership who estimated that about $10 in
potential fraud is deterred for every $1 recovered.

Medicare and other healthcare fraud continues to be the main source of FCA recoveries, as it has for years, but "it
would be a mistake to view the False Claims Act as just a healthcare fraud statute," Granston argued.

"Last year, more than 40% of the department's recoveries involved nonhealthcare matters," he said.

The FCA, for example, is a "powerful tool" for fighting against efforts to avoid paying customs duties on imported
goods, according to Granston, and enforcement against "illegal foreign trade practices" will be a focus for the
department amid President Donald Trump's recent introduction of sweeping tariffs.

One of the ongoing challenges with enforcing the FCA is that fraud schemes are always changing, with healthcare
kickback schemes for example having evolved over time from straightforward situations, such as doctors being
paid "an exorbitant amount" to endorse a drug company's product in a "sham speech," to more complex
situations, such as a medical equipment manufacturer giving away doctor prescribing data to equipment
suppliers to help with marketing efforts, he said.

"It can feel like playing a game of Whac-A-Mole," Granston said. "We may be successful in suppressing one type
of illegal scheme only to see another one pop up in its place."

But just as fraud schemes have evolved, the DOJ has also evolved in its enforcement efforts, often proactively in
anticipation of what it thinks fraudsters will target next, according to Granston.

For example, the DOJ has put an "increasing reliance" on the use of data analysis to identify potential fraud,
particularly regarding healthcare payments, using those tools to look for trends, "extreme outliers" and what it
deems to be the doctors at highest risk of making fraudulent claims, or even relationships between providers
"that may be indicative of illegal payments or relationships," Granston said.

Qui tam whistleblowers still remain the primary source of new FCA cases, he said — as they have since 1995,
according to DOJ statistics — while urging those relators and their counsel to help the government out by filing
"well-pled complaints" and effectively identifying potentially relevant evidence from as many sources as possible.
That helps the government to investigate those allegations and make "fully informed" decisions, according to
Granston.
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"In other words, we welcome your assistance in identifying not just what was said and done, but where and how
it was said and done," he said.

--Editing by Andrew Cohen.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATES OF AMERICA
ex rel. CLARISSA ZAFIROV,
Relator/Plaintiff,

V. Case No: 8:19-cv-01236-KKM-SPF

FLORIDA MEDICAL
ASSOCIATES, LLC, et al.,

Defendants.

ORDER

For five years, Clarissa Zafirov has prosecuted various corporate entities on behalf
of the United States, pursuing treble damages and other daunting monetary penalties for
alleged harms to the public fisc. Zafirov has determined which defendants to sue, which
theories to raise, which motions to file, and which evidence to obtain. If the action proceeds
to an appeal, Zafirov will decide which arguments to preserve, further binding the federal
government. Yet no one—not the President, not a department head, and not a court of
law—appointed Zafirov to the office of relator. Instead, relying on an idiosyncratic

provision of the False Claims Act, Zafirov appointed herself. This she may not do.
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“Under our Constitution, the ‘executive Power—all of it—is ‘vested in a
President.”” Seila Law LLC v. CFPB, 591 U.S. 197, 203 (2020) (quoting U.S. CONST.
art. I, § 1, cl. 1). Central to that power is the “exclusive authority and absolute discretion”
to determine who to investigate and which charges to prosecute. United States v. Nixon,
418 U.S. 683, 693 (1974). Likewise, “the power to seek daunting monetary penalties
against private parties on behalf of the United States in federal court” is “a quintessentially
executive power.” Seila Law, 591 U.S. at 219.

“[Tlhe Framers expected that the President would rely on subordinate officers for
assistance” in discharging his duties. /d. at 203-04. Under Supreme Court precedent,
anyone who “exercise[s] significant authority pursuant to the laws of the United States”
and who occupies a “continuing position established by law” qualifies as an officer. Lucia
v. SEC, 585 U.S. 237, 245 (2018) (quotations omitted). To ensure accountability in the
Executive Branch, the Constitution requires “Officers of the United States” to be
appointed by “the President alone, in the Courts of Law, or in the Heads of Departments.”
U.S. CONST. art. II, § 2, cl.2.

The defendants correctly argue that Zafirov exercises significant authority, indeed
core executive power, under the continuing position of relator but lacks proper

appointment under the Constitution. As a result, the case must be dismissed.
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I. BACKGROUND

A. The False Claims Act

The False Claims Act (FCA) proscribes fraudulent claims for payment from the
United States and the withholding of payments owed to the United States. 31 U.S.C.
§ 3729(2)(1)(A)—(G), (b)(2)(A)(ii), (b)(3). Those prohibitions sweep broadly. For
example, a recipient of federal funds is liable whenever it knowingly misrepresents
compliance with a “statutory, regulatory, or contractual requirement” when the
representation is “material to the Government’s payment decision.” Universal Health
Servs., Inc. v. United States ex rel. Escobar, 579 U.S. 176,192 (2016). A physician is liable
when he knowingly certifies to the government, in an attempt to obtain reimbursement,
that a procedure is ‘reasonable and necessary’ ” if “the procedure was not reasonable and
necessary under the government’s definition of the phrase.” United States ex rel. Polukoff’
v. St. Mark’s Hosp., 895 F.3d 730, 742-43 (10th Cir. 2018). And a manufacturer is liable
who “knowingly supplies nonconforming goods to the government, based on a belief that
the nonconforming goods are just as good as the goods specified in the contract.” United
States ex rel. Compton v. Midwest Specialties, Inc., 142 F.3d 296, 304 (6th Cir. 1998).

The complexity of the regulations and contractual requirements in the fields where

FCA litigation often occurs—such as healthcare, defense spending, or government

contracting—frequently render the legal obligations of defendants “subject to multiple
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interpretations.” United States v. AseraCare, Inc., 938 F.3d 1278, 1299 (11th Cir. 2019).
Of course, FCA litigation generates considerable factual disputes about the materiality of
representations and actual damages suffered by the government. See, e.g., United States ex
rel. Heath v. Wis. Bell, Inc., 92 F.4th 654, 664-65 (7th Cir. 2024) (concluding that a
genuine issue of fact existed as to whether the “alleged falsity of the [defendant’s] claims
was material to the government’s payment decisions”). When found liable, defendants face
“significant penalties” for FCA violations: treble damages plus fines up to almost $28,000
for each infraction. Universal Health Servs., 579 U.S. at 180; 31 U.S.C. § 3729(a)(1); 28
C.F.R. § 85.5(a), (d) (2024).

As one would expect, the FCA empowers the United States to prosecute offenders.
See 31 U.S.C. § 3730(a). More unusually, the statute also entitles any “person” (however
broadly that term extends, presumably including a foreign national or any natural person)
to enforce the statute by filing a lawsuit in the federal government’s name. /d. § 3730(b)(1).
If that person, known as a “relator,” prevails, she may collect an “award” of up to thirty
percent of the proceeds of the action. /d. § 3730(d). This procedural device, known as a
qui tam provision, encourages litigation—so much so that private relators bring the
majority of FCA actions. See U.S. Dep'’t of Just., Fiscal Year 2023 False Claims Act

Statistics (2023 FCA Stats) at 2 (Feb. 22, 2024) (showing 712 new FCA qui tam matters



Case 8:19-cv-01236-KKM-SPF Document 346 Filed 09/30/24 Page 5 of 53 PagelD 6396

in fiscal year 2023, compared to 500 outside the qui tam process),
https://perma.cc/D2HN-SYES.

The FCA allows a relator not only to direct litigation, but also to bind the federal
government without direct accountability to anyone in the Executive Branch. A relator
need not consult with the federal government before filing suit, nor does she receive a
commission or swear an oath of loyalty to the United States. Instead, a relator enjoys
unfettered discretion to decide whom to investigate, whom to charge in the complaint,
which claims to pursue, and which legal theories to employ.

Nor does a relator’s discretion stop at final judgment. A relator determines whether
to appeal and which arguments to preserve, thereby shaping the broader legal landscape for
the federal government. In that way, a relator acts with greater independence than a
Senate-confirmed United States Attorney or Assistant Attorney General, who must obtain
the approval of the Solicitor General to appeal. See U.S. Dep’t of Just., Just. Manual § 2-
2.121 (2024) (“All appeals to the lower appellate courts in cases handled by divisions of the
Department and United States Attorneys and all petitions for certiorari and direct appeals
to the Supreme Court must be authorized by the Solicitor General.”),
https://perma.cc/BL95-BUVL.

After filing the complaint, the government may choose to intervene as a plaintiff in

the action, which transfers “the primary responsibility for prosecuting the action” from the
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relator to the government. See 31 U.S.C. § 3730(c). But even when it intervenes, the
government must generally seek judicial approval before the relator’s action may be settled
or dismissed. See id. § 3730(c)(2)(A)—(B). If the government declines to intervene, as it
does in the vast majority of actions, the relator prosecutes the action without direction from
the Department of Justice (DQOJ) or consultation with pertinent agencies. See Stephen
Cox, Deputy Assoc. Atty Gen., U.S. Dep’'t of Just.,, Remarks at the Federal Bar
Association Qui Tam Conference (Feb. 28, 2018) (“Despite the significant role that qui
tam cases continue to play in the Department’s False Claims Act efforts . . . it remains the
case that the Department intervenes in only about 1 in 5 cases that are filed.”),
https://perma.cc/NYSE-DAGS3; see contra U.S. Dep'’t of Just., Just. Manual § 4-4.110
(2024) (requiring that government attorneys, but not realtors, “confer with the relevant
agency during the investigative, litigation, and settlement phases of [an FCA matter]”),
https://perma.cc/ZFL5-TVXB.

Today’s frequent use of the FCA’s qui tam provision emerged relatively recently.
Although the FCA as enacted in 1863 permitted relator suits, it took a package of pro-
relator amendments in 1986 to elevate the device from obscurity. At least one study found
that the DOJ’s records reveal only three qui tam actions in the four decades between 1943
and 1986, see WILLIAM L. STRINGER, THE FALSE CLAIMS ACT AMENDMENTS: AN

ASSESSMENT OF ECONOMIC IMPACT 23 (1996) (admitting that the records are
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incomplete but concluding that qui tam actions were “undoubtedly very few”), while others
estimate that the “DO]J used to receive about six qui tam cases a year” before the 1986
amendments, Steve France, The Private War on Pentagon Fraud, 76 A.B.A. J. 46, 48
(1990). Whatever the precise figure, the relator amendments triggered an explosion of qui
tam lawsuits. See 2023 FCA Stats at 1-2 (showing 31 new FCA qui tam matters in fiscal
year 1987 rising to 712 new qui tam matters in 2023).

The proliferation of qui tam litigation of the last forty years has yielded mixed results
for the United States. On the one hand, qui tam actions now generate increased revenue
for the federal government. See 2023 FCA Stats at 1-2 (showing that fiscal year 2023
settlements and judgments in FCA qui tam actions totaled over $2.3 billion, as compared
to roughly $2.3 million in 1988). On the other hand, non-intervened qui tam actions
require the DOJ and federal agencies to “devote significant resources to monitoring them”
at the cost of “pursu(ing] other meritorious cases and priorities.” SeeJesse Panuccio, Acting
Assoc. Att'y Gen., U.S. Dep’t of Just., Remarks at the American Bar Association’s 12th
National Institute on the Civil False Claims Act and Qui Tam Enforcement (June 14,
2018), https://perma.cc/Q897-3942. This strain on federal resources recently spurred the
DOQJ to instruct government attorneys to dismiss FCA actions when, among other things,
a relator’s action lacks merit; duplicates a pre-existing government investigation and adds

no useful information; interferes with an agency’s policies or programs; or threatens
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classified information or national security interests. Michael D. Granston, U.S. Dep’t of
Just., Factors for Evaluating Dismissal Pursuant to 31 U.S.C. 3730(c)(2)(a) (Granston
Memo) at 1, 3-7 (Jan. 10, 2018); see U.S. Dep'’t of Just., Just. Manual (2024) § 4-4.111
(incorporating the Granston memo), https://perma.cc/6ECC-J85P.

The unclear role of litigation funding heightens the tension between qui tam actions
and ordinary Executive Branch practice. Because a relator may sell portions of her interest
in an FCA action to third parties, including firms that specialize in litigation funding, see
Ruckh v. Salus Rehab., LLC, 963 F.3d 1089, 1100-03 (11th Cir. 2020), the government
might not know who is involved in FCA enforcement. The government has conceded in
the past that the DOJ does not “really know the extent to which third party litigation
funders are behind the qui tam cases that [the DQOJ was] investigating, litigating, or
monitoring.” Ethan P. Davis, Principal Deputy Att'y Gen., U.S. Dep’t of Just., Remarks
on the False Claims Act at the U.S. Chamber of Commerce’s Institute for Legal Reform
(June 26, 2020), https://perma.cc/778D-FLEP. Nor does the government “know whether
relators are sharing information with third party funders, or whether and to what extent
the funders are exercising control over relators’ litigation and settlement decisions.” /d.

B. Zafirov’s Qui Tam Action under the FCA

In 2019, Zafirov sued her employer and the other defendants for violations of the

FCA by misrepresenting patients’ medical conditions to Medicare. Am. Compl. (Doc. 86)
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€9 1-3, 91-92, 95. Zafirov never asserted that the defendants’ allegedly illegal conduct
harmed her. Instead, like a United States Attorney, Zafirov proceeds on behalf of the “real
party of interest in this case,” the “United States of America,” Am. Compl. § 18, to avenge
“a wrong to the public as a whole,” 7rump v. United States, 144 S. Ct. 2312, 2331 (2024)
(quotations omitted).

After the government declined to intervene, Zafirov litigated the action on behalf
of the United States for the next five years. See, e.g., (Docs. 40, 56-59, 106—07). Zafirov’s
tenure as a relator has stretched so long that she now resides in a different country than
when the suit began. See OA Tr. (Doc. 345) at 104:6-10 (confirming that Zafirov “is
currently residing in Canada”). Throughout, the government has refrained from
participating, only at times presenting the United States’ position in “statements of
interest.” See, e.g., (Docs. 120, 343). That partly changed when the defendants moved for
judgment on the pleadings, arguing that the FCA’s qui tam provision violates Article II’s
Appointments Clause, Take Care Clause, and Vesting Clause. Mot. for J. on the Pleadings
(MJP) (Doc. 180). Even then, the government intervened solely to contest the
constitutional arguments and otherwise allows Zafirov to drive the litigation. See
(Doc. 278) at 1 n.1.

The parties, the United States, and two amici have extensively briefed the

constitutional challenges. After holding oral argument, I invited additional briefing to
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allow the parties and their amici to address historical evidence of federal qui tam
enforcement in the United States. All briefing is now complete, and the defendants’ motion
is ripe.
II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(c) permits judgment on the pleadings “[a]fter
the pleadings are closed—but early enough not to delay trial.” “Judgment on the pleadings
is appropriate where there are no material facts in dispute and the moving party is entitled
to judgment as a matter of law.” Carson v. Monsanto Co., 72 F.4th 1261, 1266 (11th Cir.
2023) (quotations omitted).
III. ANALYSIS

The defendants assert that the FCA’s qui tam provision is unconstitutional twice
over. First, they argue that the qui tam provision violates the Take Care Clause and the
Vesting Clause of Article II because the FCA “den[ies] the President necessary removal
authority and sufficient supervisory control over” a relator. MJP at 7-13. Second, they
contend that the qui tam provision violates the Appointments Clause because a relator is
an improperly appointed officer of the United States. /d. at 13-18. As a result of these
constitutional infirmities, the defendants urge dismissal of the action. Zafirov resists both

arguments, relying on the history of qui tam suits, as well as the relevant precedents, to

10
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contend that she is subject to sufficient control by the President and is not an officer of the
United States. See Resp. (Doc. 218) at 5-9.

After addressing two preliminary matters, I reach three conclusions about the
Appointments Clause argument. First, an FCA relator is an officer of the United States.
Second, historical examples of qui tam provisions do not exempt an FCA relator from the
Appointments Clause. Third, because Zafirov is not constitutionally appointed, dismissal
is the only permissible remedy. Given these conclusions, I do not address the defendants’

other Article IT argument.

A. The Defendants’ Article II Challenges Are Non-Jurisdictional, Timely, and

Unwaived

Before reaching the merits, Zafirov contends that the motion for judgment on the
pleadings is untimely. To address this argument, I must answer two preliminary questions.
The first is whether the constitutionality of the FCA’s qui tam provision cuts to subject
matter jurisdiction so that the defendants may raise it at any time. The second is whether
the defendants waived the Article II challenges. The answer to both questions is “no.”

The defendants contend that, because their Article II challenges bear on Zafirov’s
standing, the motion for judgment on the pleadings implicates subject matter jurisdiction.
MJP at 25. Vermont Agency of Natural Resources v. United States ex rel. Stevens
forecloses this argument. 529 U.S. 765 (2000). Stevens holds that the FCA “gives the

relator [her]self an interest in the lawsuit, and not merely the right to retain a fee out of the

11
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recovery,” and thus that a relator has Article III standing. /d. at 772-74. Applying this
reasoning, the Supreme Court and the Eleventh Circuit have rejected attacks on a relator’s
standing while expressly reserving a ruling on an Article II challenge. /d. at 778 n.8; Ruckh,
963 F.3d at 1100 n.9." Because precedent gives Zafirov standing, the motion for judgment
on the pleadings does not threaten subject matter jurisdiction.

With subject matter jurisdiction secured, Zafirov argues that the defendants waived
the Article IT challenges. Resp. at 4. Zafirov is mistaken. If “a plaintiff receives notice [of
a constitutional affirmative defense] ...by some means other than pleadings, the
defendant’s failure” may be excused. Grant v. Preferred Rsch., Inc., 885 F.2d 795, 797
(11th Cir. 1989) (quotations omitted). That is the case here. Zafirov received notice of the
defendants’ Article II challenges in a motion for judgment on the pleadings filed well over
a year before the scheduled trial. See FED. R. C1V. P. 12(c) (permitting such motions “after

the pleadings have closed” but “early enough not to delay trial”); see also, e.g., King v.

! Intervening Supreme Court decisions and longstanding precedent arguably undermine Stevens's core
assumption—that a relator’s interest in the lawsuit vests before final judgment. Compare United States ex
rel. Polansky v. Exec. Health Res., 599 U.S. 419, 428-39 (2023) (explaining that the United States may
intervene in an FCA qui tam action at any time and then move to dismiss under a deferential standard),
with id. at 451 (Thomas, J., dissenting) (explaining that “[f]or [ Stevens's] holding to make sense, it appears
that [a relator’s partial] assignment must be effective no later than the point in time at which the
Government declines to intervene in the seal period and the relator may proceed with the action as the only
plaintift in court”). See also Saikrishna Prakash, The Chief Prosecutor, 73 GEO. WASH. L. REV. 521, 591
(2005) (explaining that nineteenth century precedent “suggests that the qui tam relator has no right to fines
until she actually receives them . . . [h]ence, even after the relator commences the suit, the president may
pardon or perhaps take the lesser step of entering a nolle prosequi before the court”). Whatever tension
exists in the precedent, the Supreme Court has not overruled Stevens, so its holding remains binding.
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Akima Glob. Servs., 775 F. App’x 617, 620 n.1 (11th Cir. 2019) (per curiam) (concluding
that a similar motion filed four months before trial was timely). Zafirov had every
opportunity to rebut the challenges in written submissions and at oral argument. Under
these circumstances, Zafirov suffers no prejudice by consideration of a motion that is
“purely legal and does not require either side to present additional facts or arguments to a
jury.” United States ex rel. Wallace v. Exactech, Inc., No. 18-cv-1010, 2023 WL 8027309,
at *3 (N.D. Ala. Nov. 20, 2023) (permitting the same challenge on a similar procedural
posture).

In the alternative but for similar reasons, I would grant the defendants’ request for
leave to amend their responsive pleadings under Rule 15(a)(2) to include the Article II

challenges as affirmative defenses. See MJP at 4 n.4; Reply (Doc. 233) at 2 n.4.

B. An FCA Relator Is an Officer of the United States

“[U]nlike anyone else, the President is a branch of government, and the
Constitution vests in him sweeping powers and duties.” 7rump, 144 S. Ct. at 2346.
Relevant here, “the ‘executive Power'—all of it—is ‘vested in [the] President,” who must
‘take Care that the Laws be faithfully executed.” ” Seila Law, 591 U.S. at 203 (quoting U.S.
CONST. art. II, § 1, cl. 1; id. § 3). That is to say, the President, as the head of the Executive
Branch, has the power and the duty to enforce federal law. See, e.g., United States v. Texas,

599 U.S. 670, 678-79 (2023).
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The Framers understood that this concentration of power, “unique in our
constitutional structure,” is “necessary to secure the authority of the Executive so that he
could carry out his unique responsibilities.” Seila Law, 591 U.S. at 223-24. “To justify and
check that authority...the Framers made the President the most democratic and
politically accountable official in Government.” /d. at 224 (emphasis omitted). Unlike any
other elected official, “[o]nly the President (along with the Vice President) is elected by the
entire Nation.” /d. “And the President’s political accountability is enhanced by the solitary
nature of the Executive Branch, which provides ‘a single object for the jealousy and
watchfulness of the people.”” Id. (quoting THE FEDERALIST NO. 70, at 475 (A.
Hamilton) (J. Cooke ed. 1961)).

The Framers also knew that “it would be ‘impossib[le]’ for ‘one man’ to ‘perform all
the great business of the State”” Id. at 213 (quoting 30 WRITINGS OF GEORGE
WASHINGTON 334 (J. Fitzpatrick ed. 1939)). Thus, “the Constitution assumes that lesser
executive officers will ‘assist the supreme Magistrate in discharging the duties of his trust.””
1d. (quoting 30 WRITINGS OF GEORGE WASHINGTON 334). To maintain the Executive
Branch’s unitary structure and prevent the abuse of power, “[t]hese lesser officers must
remain accountable to the President, whose authority they wield.” /d. at 213. In this way,

« <

the chain of dependence [is] preserved,’ so that ‘the lowest officers, the middle grade, and
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the highest’ all ‘depend, as they ought, on the President, and the President on the
community.” ” Id. at 224 (quoting 1 ANNALS OF CONG. 499 (1789) (J. Madison)).

The Appointments Clause retains accountability in the Executive Branch by
creating a two-track system for appointing “Officers of the United States.” “Principal
officers,” such as agency heads and other senior government officials, must be nominated
by the President and confirmed by the Senate. United States v. Arthrex, Inc., 594 U.S. 1,
10 (2021). This appointment procedure balances the separation of powers with the need
to secure a “chain of dependence” connecting the President and his subordinates. In
addition, this framework “preserves another aspect of the Constitution’s structural integrity
by preventing the diffusion of the appointment power.” Freytag v. CommT, 501 U.S. 868,
878 (1991). “The Framers understood . . . that by limiting the appointment power, they
could ensure that those who wielded it were accountable to political force and the will of
the people.” Id. at 884. But as a concession to “administrative convenience,” Edmond v.
United States, 520 U.S. 651, 660 (1997), the Framers included a limited exception that
sidesteps the normal “advice and consent of the Senate” requirement. For “inferior
Officers,” Congress may vest their appointment “in the President alone, in the Courts of
Law, or in the Heads of Departments.” U.S. CONST. art. II, § 2, cl. 2

The Supreme Court identifies a third category of government official unmentioned

in the Constitution: the mere “employees” that comprise “the broad swath of ‘lesser
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functionaries’ in the Government’s workforce.” Lucia, 585 U.S. at 245 (quoting Buckley v.
Valeo, 424 U.S. 1, 126 n.162 (1976) (per curiam)). The Appointments Clause does not
apply to a mere employee. /d. Thus, much hangs in the balance when distinguishing
between an officer and an employee.

The Supreme Court deems an individual an officer of the United States if she
“exercis[es] significant authority pursuant to the laws of the United States,” id. (quoting
Buckley, 424 U.S. at 126), and “occuplies] a ‘continuing’ position established by law,” id.
(quoting United States v. Germaine, 99 U.S. 508, 511 (1879)). If an individual satisfies
both conditions, the Constitution requires that she be appointed consistent with the
Appointments Clause.?

Applying that test, an FCA relator is an “Officer[] of the United States.” Because a
relator possesses civil enforcement authority on behalf of the United States, a relator
exercises significant authority. And because the FCA prescribes a relator’s statutory duties,

powers, and emoluments, and the position mirrors the role of a bank receiver or special

2 Once a court concludes that an individual is an officer of the United States, a different test determines
whether the individual is a principal or inferior officer. Arthrex, 594 U.S. at 13-14. Under Arthrex, a
plausible argument exists that an FCA relator is a principal officer because she “bind[s] the Executive
Branch to exercise executive power in a particular manner” during an enforcement action. /d. at 23. In
non-intervened cases such as this one, the relator will necessarily make “final [litigation] decisions binding
the Executive Branch” as to the allegedly fraudulent conduct at issue. /d. On the other hand, Arthrex
contemplated that an inferior officer might exercise power otherwise reserved to principal officers “under
‘special and temporary conditions.”” Id. at 22 (citing United States v. Eaton, 169 U.S. 331, 343 (1898), for
the proposition “that an inferior officer can perform functions of principal office on acting basis”). Because
Zafirov was unconstitutionally appointed so long as she is not an employee, no need arises to decide if she
is a principal or inferior officer.
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prosecutor in its duration and non-personal nature, a relator occupies a continuing position.

Thus, Zafirov is subject to the Appointments Clause.

1. An FCA Relator Exercises Significant Authority Pursuant to the Laws of
the United States

The power to initiate an enforcement action in the name of the United States to
vindicate a public right constitutes “significant authority pursuant to the laws of the United
States.” Lucia, 585 U.S. at 245 (quoting Buckley, 424 U.S. at 126). The FCA confers that
power to relators and allows them to litigate actions to final judgment and beyond. In the
process, a relator often binds the federal government (sometimes even in future cases) and
recovers punitive damages that flow to the public treasury. Under Buckley’s “significant
authority” test, an FCA relator passes muster. Executive branch practice confirms the
point. And none of Zafirov’s abundant attempts to distinguish a relator’s power from

officials that the Supreme Court holds are constitutional officers persuades otherwise.

i. An FCA Relator’s Civil Litigation Powers Are “Significant Authority”
When articulating the “significant authority” test in Buckley, the Supreme Court
held that members of the Federal Election Commission (FEC) were “Officers of the
United States” for two independent reasons. First, the Court explained that an official
vested with the power to “conduct[] civil litigation in the courts of the United States for
vindicating public rights” must be an officer under the Appointments Clause. Buckley, 424

U.S. at 126, 140. The Court reasoned that “[a] lawsuit is the ultimate remedy for a breach
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of the law” and thus an executive function reserved to the President to whom “the
Constitution entrusts the responsibility to ‘take Care that the Laws be faithfully
executed.” ” Id. at 138 (quoting U.S. CONST. art. II, § 3). Because the FEC possessed civil
“enforcement power, exemplified by its discretionary power to seek judicial relief,” the
commissioners exercised this kind of significant authority. /d. As a result, the
commissioners must be subject to the Appointments Clause to remain accountable to the
Executive Branch.

Second, the FEC commissioners possessed other “broad administrative powers,”
each of which “represent[ed] the performance of a significant governmental duty exercised
pursuant to a public law.” /d. at 140-41. The Court considered these functions—
“rulemaking, advisory opinions, and determinations of eligibility of funds”—as distinct
from the FEC’s enforcement authority, which the Court understood as unequivocally
executive and sufficient to constitute significant authority alone. Compare id. at 139-140
(concluding that the FEC’s enforcement authority “may be discharged only by persons who
are ‘Officers of the United States’ within the language of [the Appointments Clause]”),
with id. at 140—41 (analyzing separately the FEC’s “administrative powers”). Still, because
the FEC’s “administrative functions” neither “operate[d] merely in aid of congressional

authority to legislate [nor were] sufficiently removed from the administration and
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enforcement of public law,” they too could be exercised only by officers of the United
States. Id. at 141.

The Supreme Court continues to rely on Buckley's significant authority standard to
discern who qualifies as an officer. In Morrison v. Olson, the Supreme Court thought it
“clear” that an independent counsel—required by statute not to “hold[] any office of profit
or trust under the United States” before appointment, 28 U.S.C. § 593(b)(2)—became an
officer when she assumed the government’s prosecutorial responsibilities in a single action.
487 U.S. 654, 671 n.12 (1988). The Supreme Court has likewise held that other executive
officials who play a role in enforcing or administering federal law are Officers of the United
States, including SEC administrative law judges, Lucia, 585 U.S. at 241, 244-51,
administrative patent judges, Arthrex, 594 U.S. at 13, and the Directors of the Consumer
Financial Protection Bureau and the Federal Housing Finance Authority, Seila Law, 591
U.S. at 219-20; Collins v. Yellen, 594 U.S. 220, 250-53 (2021).

Similar to those officials, an FCA relator wields significant authority because she
“conduct[s] civil litigation in the courts of the United States for vindicating public rights.”
Buckley, 424 U.S. at 126, 140. A relator may file a complaint, without ex ante oversight by
the federal government, to initiate an enforcement action on behalf of the United States
for treble damages and substantial statutory penalties. 31 U.S.C. §§ 3729(a)(1), 3730(b).

That act precludes all but the Attorney General from “interven[ing] or bring[ing] a related

19



Case 8:19-cv-01236-KKM-SPF Document 346 Filed 09/30/24 Page 20 of 53 PagelD 6411

action based on the facts underlying” the complaint. Zd. § 3730(b)(5). The filing of the
complaint also begins a sixty-day seal period during which the government investigates
both the claims and the relator and determines whether to intervene. /d. § 3730(b)(2).
That ticking clock forces the Executive Branch to align its investigative priorities with those
of a self-interested third party. If the government elects to intervene, the relator still enjoys
“the right to continue as a party to the action, subject to [statutory limitations in
§ 3730(c)(2)].” 1d. § 3730(c)(1).? If the government does not intervene, the relator may
prosecute her action to final judgment however she chooses, including litigating appeals
that can become binding precedent on the government. /d. § 3730(b)(4). That is textbook
“significant authority.” Buckley, 424 U.S. at 126, 138-39.

Other precedents reinforce the conclusion that a relator exercises significant
authority by stressing how enforcement authority is inherent in, and crucial to, the

executive power. A relator exercises core executive power” by deciding “how to prioritize

> Under Polanksy's interpretation of the government’s intervention and dismissal authority, a relator’s
statutory “right to continue as a party” stands on tenuous footing when the government decides to terminate
the action. See supran.1.

*1 label as “core executive power” the power to initiate a civil enforcement action to right a public wrong in
the name of the United States because such authority lies at the heart of Article II. See, e.g:, Seila Law, 591
U.S. at 219 (observing that criminal prosecution is a “core executive power” and that “the power to seek
daunting monetary penalties against private parties on behalf of the United States in federal court” is “a
quintessentially executive power”); Buckley, 424 U.S. at 138 (describing “[a] lawsuit [a]s the ultimate
remedy for a breach of law, and it is to the President . . . that the Constitution entrusts the responsibility
to ‘take Care that the Laws be faithfully executed.’”); Sierra v. City of Hallandale Beach, 996 F.3d 1110,
1134 (11th Cir. 2021) (Newsom, J., concurring) (“Thus, at its core, the ‘executive power’ entailed the
authority to bring legal actions on behalf of the community for remedies that accrued to the public
generally.”).
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and how aggressively to pursue legal actions against defendants who violate the law.” 7exas,
599 U.S. at 678 (quotations omitted). Indeed, the ability to initiate an FCA enforcement
action for “daunting monetary penalties against private parties on behalf of the United
States,” Seila Law, 591 U.S. at 219, is indistinguishable from the Executive Branch’s
“exclusive authority and absolute discretion to decide whether to prosecute a case,” Nixon,
418 U.S. at 693. In sum, by suing on behalf of the United States to secure “essentially
punitive” penalties, Stevens, 529 U.S. at 784, a relator performs a “traditional, exclusive
function of the government,” Yates v. Pinellas Hematology & Oncology, P.A., 21 F.4th
1288, 1308, 1310 (11th Cir. 2021), that is integral to the “administration and enforcement
of the public law,” Buckley, 424 U.S. at 139. That kind of core executive power is
“significant authority.”

Executive branch practice confirms this conclusion. For example, the United States
regularly asserts that presidential exercise of similar authority is core executive power when
litigation involves the President’s ability to prosecute and exercise enforcement discretion.
See, e.g., Trump, 144 S. Ct. at 2334 (“Investigation and prosecution of crimes is a
quintessentially executive function.” (alterations accepted) (quoting Br. for United States
at 19)). Likewise, counsel for the United States conceded that the Attorney General’s
enforcement of the FCA is “significant,” “substantial,” and “definitely a core executive

power.” OA Tr. at 68:1-7. A relator’s exercise on behalf of the United States of the same
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power under the same statute must—for the same compelling reasons—constitute the

exercise of significant executive authority.

ii. Zafirov’s Arguments to the Contrary Are Unpersuasive

Zafirov resists this conclusion primarily by citing non-binding decisions that held
otherwise. See Resp. at 13-15 (collecting cases). Of the four courts of appeals opinions that
she cites, only two—both from the early 1990s—addressed the significant authority
element. See United States ex rel. Kelly v. Boeing Co., 9 ¥.3d 743, 757-59 (9th Cir. 1993)
(conceding that non-intervened cases “present[] what may seem a close question under
Buckley’); United States ex rel. Taxpayers Against Fraud v. Gen. Elec. Co., 41 F.3d 1032,
1041 (6th Cir. 1994) (concluding without analysis that, “[a]lthough a relator may sue in
the government’s name, the relator is not vested with governmental power”). The other
two courts resolved the Appointments Clause argument on the “continuing position”
ground alone; one even appears to assume that an FCA relator exercises significant
authority. United States ex rel. Stone v. Rockwell Int’] Corp., 282 F.3d 787, 804-05 (10th
Cir. 2002) (concluding that meeting Buckley's “significant authority” test is insufficient);
Riley v. St. Luke’s Episcopal Hosp., 252 F.3d 749, 757-58 (5th Cir. 2001) (en banc).

None of those circuits examined, much less reconciled, the long line of Supreme
Court precedents explaining that enforcement authority and charging discretion are core

executive power, especially when coupled with the authority to impose a punitive sanction.
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See Heckler v. Chaney, 470 U.S. 821, 831 (1985) (“[A]n agency’s decision not to prosecute
or enforce, whether through civil or criminal process, is a decision generally committed to
an agency’s absolute discretion.”); Nixon, 418 U.S. at 693; The Confiscation Cases, 74
U.S. 454, 457 (1868) (“Civil suits, in the name and for the benefit of the United States,”
are instituted and controlled by the Attorney General and the district attorneys.); see also
United States v. Cox, 342 F.2d 167, 190 (5th Cir. 1965) (en banc) (Wisdom, J., specially
concurring) (“The prosecution of offenses against the United States is an executive function
within the exclusive prerogative of the Attorney General.”); Saikrishna Prakash, 7he Chief
Prosecutor, 73 GEO. WASH. L. REV. 521, 528 (2005) (“[T]he president is the chief
prosecutor, i.e., the constitutional prosecutor of all offenses against the United States.”).
Nor did those circuits have the benefit of more recent Supreme Court precedents, which
only further emphasize the point. See 7exas, 599 U.S. at 679 (“The Executive Branch—
not the Judiciary—makes arrests and prosecutes offenses on behalf of the United States.”);
TransUnion LLC v. Ramirez, 594 U.S. 413, 429 (2021); Seila Law, 591 U.S. at 219.
Although not all the above precedents addressed the Appointments Clause, their repeated
emphasis that enforcement through litigation is a core executive power matches Buckley's
understanding of “significant authority.” See Buckley, 424 U.S. at 138-39 (reasoning that
the “discretionary power to seek judicial relief[] is authority that cannot possibly be

regarded as merely in aid of the legislative function of Congress” but instead belongs

23



Case 8:19-cv-01236-KKM-SPF Document 346 Filed 09/30/24 Page 24 of 53 PagelD 6415

exclusively to the President because “the Constitution entrusts [him with] the responsibility
to ‘take Care that the Laws be faithfully executed’” (quoting U.S. CONST. art. II, § 3)).
And after those circuits rejected the Article II challenge, the Supreme Court has only
solidified the strictures of the Appointments Clause. See Lucia, 585 U.S. at 244-52;
Arthrex, 594 U.S. at 11-23.

Zafirov, the United States, and an amicus propose a host of distinctions between a
relator’s power and the exercise of significant authority in Buckley. The most substantial
proposed distinctions depend on (1) a categorical line between civil and criminal law
enforcement, (2) a relator’s lack of rulemaking or other administrative powers, (3) the fact
that a relator pursues ordinarily only one enforcement action rather than many, (4) the
Attorney General’s ability to intervene or pursue a parallel action and to dismiss a relator’s
suit over her objection, and (5) a relator’s lack of pre-suit investigatory resources from the
tederal government. None of these arguments exempt a relator from the need to be
appointed consistent with the Appointments Clause.

The Supreme Court has long rejected a constitutional distinction between civil and
criminal cases when evaluating whether an individual exercises core executive power. See
Seila Law, 591 U.S. at 219 (authority to “seek daunting monetary penalties against private
parties on behalf of the United States in federal court” is “a quintessentially executive

power”). For obvious reasons, the same distinction bears no relevance in assessing whether
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an individual wields significant authority. See Buckley, 424 U.S. at 140 (concluding that
the “primary responsibility for conducting civil litigation in the courts of the United States
for vindicating public rights” is confined to properly appointed officers because civil
enforcement authority rests with the President). Zafirov’s attempted demarcation between
criminal and civil authority ignores the punitive realities inherent in an FCA action. Yates,
21 F.4th at 1308 (“FCA monetary awards are, at least, partially punitive.”). As the United
States conceded, the FCA'’s financial sanctions “may look worse” than fines imposed in a
criminal prosecution for the same conduct, particularly against corporate defendants. C£.
OA Tr. at 87:16-88:8; id. at 113:11-17 (Zafirov conceding the same, at least “financially”).

Buckley rebuts Zafirov’s argument that a relator’s lack of rulemaking or other
administrative powers like those possessed by the FEC commissioners deprives a relator of
significant authority. The Supreme Court held that the FEC’s enforcement power—by
itself—constituted significant authority. 424 U.S. at 140—41. Although the Court also held
that the FEC’s “administrative functions” properly belonged to officers, id. at 141-42, the
Court’s second holding does not undermine the first. C£. The Confiscation Cases, 74 U.S.
at 457 (“Settled rule is that [district and circuit] courts will not recognize any suit, civil or
criminal, as regularly before them, if prosecuted in the name and for the benefit of the
United States, unless the same is represented by the district attorney, or some one

designated by him to attend to such business.”).
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The frequency of the exercise of enforcement power likewise does not diminish a
relator’s significant authority. Buckley's reasoning does not depend on the number of
enforcement actions brought by one official as compared to another. The officer distinction
instead turns on the power bestowed to the official, namely the power to litigate civil cases
“in the courts of the United States for vindicating public rights.” Buckley, 424 U.S. at 138—
40. That a relator ordinarily files a single action in no way undercuts the immense power
that the FCA grants her. Nor does the FCA preclude a relator from initiating subsequent
actions. And, as a practical point, relators collectively prosecute most FCA actions, so they
indeed hold the “primary responsibility” in this field. See 2023 FCA Stats at 2 (showing
712 new FCA qui tam matters in fiscal year 2023, compared to 500 outside the qui tam
process). A contrary conclusion would allow Congress to subvert the Appointments Clause
by dispersing core executive power throughout the American people en masse rather than
establishing power in a properly appointed officer. See Freytag, 501 U.S. at 885 (rejecting
an “excessively diffuse appointment power”). Zafirov’s argument invites the legislative
encroachment that, “mask[ed] . . . under complicated and indirect measures,” the Framers
feared when crafting the Constitution, THE FEDERALIST NO. 48, at 310 (J. Madison) (C.
Rossiter ed. 1961); Freytag, 501 U.S. at 878, 883-84.

Next, the government’s ability to pursue a parallel action and to exert limited control

after intervening does not lessen a relator’s unchecked civil enforcement authority to initiate
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an enforcement action. Whether the President exercises sufficient control over a relator is
a question better suited to the defendants’ other Article II argument, which I need not
reach. But back-end executive supervision—exercised by the government in only a fifth of
cases—does not diminish the significance of an FCA relator’s front-end power to bring an
enforcement action against a private party in federal court on behalf of the United States.
See also Kelly, 9 F.3d at 758 (conceding that the issue is a “close question under Buckley”
in non-intervened cases where the “relator retains primary responsibility for the litigation”).

Lastly, Zafirov lacks support for the view that an individual who prosecutes matters
on behalf of the United States must receive federal resources for her pre-suit investigations
to be deemed an officer of the United States. Simply naming a power that relators do not
possess does not vitiate their officer status. And the lack of government resources to
investigate before filing a complaint does not negate the relator’s power to sue, which under
Buckley is significant authority.

In addition to the above proposed distinctions, Zafirov contends that Cochise
Consultancy, Inc. v. United States ex rel. Hunt settled this issue. Resp. at 13. In Cochise,
the Supreme Court noted that relators are not officials of the United States “in the ordinary
sense of that phrase.” 587 U.S. 262, 272 (2019). Zafirov misreads the import of that
statement. The Court was rejecting a statutory interpretation argument about why a

particular statute of limitations did not apply to relators. In so doing, the Court explained—
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referencing the FCA’s text—why the statute treats relators as private persons, not
government officials. Cochise Consultancy, 587 U.S. at 272. Cochise made the factual
observation that relators are not appointed consistent with Article II, but the Court had no
occasion to opine on the constitutionality of the FCA’s qui tam provision. /d. In fact,
Justice Thomas, the author of Cochise, cited the same language from Cochise when raising
his Article IT concerns in his subsequent dissenting opinion in Polansky. 599 U.S. at 449
(Thomas, J., dissenting) (citing Cochise Consultancy, 587 U.S. at 272).

The United States and an amicus suggest that relators resemble ordinary private
plaintiffs, who do not exercise significant authority when they seek relief under other
federal statutes. USA Br. (Doc. 217) at 10-12, 15-17; TAF Br. (Doc. 225) at 24-25. That
analogy ignores the longstanding distinction between injured parties seeking reparation for
private harms and suits by sovereigns that “seek to redress a wrong to the public as a whole,
not just a wrong to the individual.” 7rump, 144 S. Ct. at 2331 (quotations omitted). A
relator’s lack of a personal injury is the crux of the issue in Stevens, which held that the
FCA gives a relator a partial assignment of the United States’s interest in a lawsuit
vindicating public rights. 529 U.S. at 772. Such an arrangement is unnecessary for a Title
VII plaintiff who sues her employer to remedy discrimination against herself. But unlike a
Title VII plaintiff, a relator performs a “traditional, exclusive function of the government,”

Yates, 21 F.4th at 1310, by “seek[ing] daunting monetary penalties against private parties
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on behalf of the United States,” Seila Law, 591 U.S. at 219; Yates, 21 F.4th at 1308. That
power renders the comparison inapt.

Finally, Zafirov gestures at a much broader attack on the Supreme Court’s Article
IT precedent, placing extensive reliance on a draft academic article purporting to “[a]pply(]
a novel, mixed-method study of private rights of action” to justify “the vast majority of
private enforcement schemes.” Nitisha Baronia, et al., Private Enforcement and Article IT
(Private Enforcement) (Doc. 264-3) at 1. Yet the article itself concedes that, if any private
delegation of enforcement authority is unconstitutional, it is probably the FCA’s qui tam
provision. See id. at 56-57 (explaining that the FCA “implicate[s] nearly every cross-
doctrinal concern identified” in the manuscript). Thus, the centerpiece of Zafirov’s
Article IT structural argument not only fails to justify an exception to longstanding
Article II jurisprudence, but the article also cuts against her on the constitutionality of the
FCA qui tam provision that the defendants challenge.

* * *

In the end, none of Zafirov’s arguments overcome the reality that an FCA relator
initiates a lawsuit that “seek[s] daunting monetary penalties against private parties on
behalf of the United States in federal court.” Seila Law, 591 U.S. at 219. Exercising such

“quintessentially executive power” disposes of the significant authority question in the
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defendants’ favor. Id.; see also Buckley, 424 U.S. at 140. Zafirov’s power to enforce public

law through litigation necessarily satisfies the first step for officer status.

2. An FCA Relator Occupies a Continuing Position Established by Law
In addition to exercising significant federal authority, one deemed an “Officer of the
United States” must “occupy a ‘continuing’ position established by law.” Lucia, 585 U.S. at
245 (quoting Germaine, 99 U.S. at 511). The “continuing position” inquiry “stress[es]

»

‘ideas of tenure [and] duration’” and asks whether the individual’s statutory duties are

“‘occasional or temporary’ rather than ‘continuing and permanent.”” Id. (quoting
Germaine, 99 U.S. at 511-12). As the FCA’s structure evidences and Supreme Court
precedent confirms, an FCA relator occupies a continuing position.

Because the “continuing position” inquiry focuses on an individual’s statutory duties,
powers, and emoluments, I begin with the FCA, which defines all three for the office of
relator. When a relator initiates an enforcement action, she must comply with several
statutory duties. She must file the initial complaint in camera, serve “[a] copy of the
complaint and written disclosure of substantially all material evidence and information
[she] possesses” on the government, and wait at least sixty days before serving the defendant
so that the government may investigate and decide whether to intervene. See 31 U.S.C.

§ 3730(b)(2)—(3). Beyond the ability to initiate and litigate an action that binds the federal

government, a relator enjoys unfettered freedom to prosecute the action as she determines
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best. She may choose which defendants to sue (and which not to sue, for reasons of her
own), which theories to raise, which motions to file, and which evidence to obtain. /d.
§ 3730(b)(4)(B) (granting the relator “the right to conduct the action”). Unlike a
government attorney, a relator proceeds untethered to, and unbound by, DOJ policy or the
Justice Manual. And she has no duty to report to the Attorney General or his subordinates
beyond serving (at taxpayer expense and upon request) certain litigation documents on the
government. /d. § 3730(c)(3). Finally, if the action succeeds, the FCA compensates a
relator with a statutory moiety between fifteen to twenty-five percent of the judgment. /d.
§ 3730(d). The existence of statutorily defined duties, powers, and emoluments confirms
that a relator holds a continuing office. Germaine, 99 U.S. at 511.

As the above statutory duties, powers, and emoluments prove, the office of an FCA
relator is continuous even if it is not continually filled. Although a particular person
occupies the office—in the manner of an Attorney General, an Ambassador, or Secretary
of the Treasury—for a time that varies from occupant to occupant, the office of relator
persists by operation of the FCA regardless of the occupant and regardless of any
intermittent vacancy, resignation, debilitation, or the like. Stated otherwise, the office of
relator exists whether a person is appointed to that office or not, making that office

« . »
continuous and permanent.
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Precedent suggests that a relator occupies a “continuing position” despite that term
expiring at the end of a single matter. In Morrison v. Olson, the Supreme Court concluded
that Independent Counsel Alexia Morrison—authorized “to exercise all investigative and
prosecutorial functions and powers of the Department of Justice” for purposes of a single
investigation—was an inferior officer. 487 U.S. at 660-63, 670-73. Although the Supreme
Court focused on the distinction between principal and inferior officers, the majority
thought it “clear that [Morrison was] an ‘officer’ of the United States, not an ‘employee.””
Id. at 671 n.12 (citing Buckley, 424 U.S. at 126 & n.162). Justice Scalia agreed on that
point, dissenting instead on the basis that Morrison was a principal officer who required
Senate confirmation. /d. at 715-23 (Scalia, J., dissenting).

Relators self-appoint as special prosecutors to recover punitive damages against
private parties on behalf of the federal government. See Seila Law, 591 U.S. at 219; Yates,
21 F.4th at 1308. Such responsibility is analogous to that of the Independent Counsel in
Morrison. If anything, a relator occupies a more continuous position because the scope of
her prosecutorial jurisdiction is limited only by the complaint (of which she is the master)
and § 3730’s jurisdictional provisions (which are open-ended rather than narrowly defined
by the Attorney General). Like Morrison and her fellow Independent Counsels, an FCA

relator is an officer, too.
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Older decisions discussing bank receivers offer another helpful analogy. Bank
receivers were officials charged with winding up a specific insolvent bank and entrusted
with “statutory authority to bring suit, through a [United States] Attorney and under the
direction of the Solicitor of the Treasury.” See Officers of the United States Within the
Meaning of the Appointments Clause, 31 Op. O.L.C. 73, 110-11 (2007).° Even though
bank receivers’ duties were tied to a specific bank and discharged on completion of the
project, “it was the uniform view of the federal courts” in the nineteenth and early twentieth
centuries that these officials were “officers of the United States” under a statute conferring
federal jurisdiction for certain lawsuits. /d. (collecting cases); see, e.g., United States v.
Weitzel, 246 U.S. 533, 541 (1918) (“The receiver, unlike a [bank] president, director,
cashier, or teller, [was] an officer, not of the corporation, but of the United States.”); see
also Ex parte Chetwood, 165 U.S. 443, 457-58 (1897) (holding that a bank receiver
appointed by the Comptroller of the Currency “was not the officer of any court, but the
agent and officer of the United States”); Platt v. Beach, 19 F. Cas. 836, 840 (E.D.N.Y.
1868) (holding that a receiver was an officer because his “duties [were] not defined by any

contract, but by law and rule prescribed by the government”); Stanton v. Wilkeson, 22 F.

> The cited Office of Legal Counsel Opinion concluded that relators were not officers of the United States
based on the “continuing position” requirement, although the Opinion did not discuss the analogy to bank
receivers’ authorization to initiate civil litigation on behalf of the United States. Officers of the United
States Within the Meaning of the Appointments Clause, 31 Op. O.L.C. at 114. Like other Office of Legal
Counsel Opinion documents cited throughout this order, I rely on the opinion as descriptive, not as a
statement of the government’s position on the appropriate analogy to relators.

33



Case 8:19-cv-01236-KKM-SPF Document 346 Filed 09/30/24 Page 34 of 53 PagelD 6425

Cas. 1074, 1075 (S.D.N.Y. 1876) (addressing and rejecting a continuity challenge to a
receiver’s officer status); Price v. Abbott, 17 F. 506, 507-08 (C.C.D. Mass. 1883) (Gray,
J.) (explaining that a receiver was an officer of the United States because “being appointed
pursuant to an act of congress to execute duties prescribed by that act, he is, in the execution
of those duties, an agent and officer of the United States”).

Like bank receivers, relators are appointed to handle a specific problem, at the
conclusion of which their term in office ends. And like bank receivers, relators are
empowered to initiate litigation on behalf of the United States to enforce a complex
regulatory scheme with serious implications for the public fisc and for targeted defendants.
Thus, like bank receivers, relators are officers of the United States.

Terms that endure for only a single action—such as bank receivers, special
prosecutors, and relators—can qualify as continuing positions. Another circuit has rightly
recognized that an official occupies a continuing position when “they wield federal
prosecutorial power and hold a position that is not personal to a specific individual and
may last for years.” United States v. Donziger, 38 F.4th 290, 294 (2d Cir. 2022), cert.
denied 143 S. Ct. 868 (2023); see also Assn of Am. R.Rs. v. U.S. Dep’t of Transp., 821
F.3d 19, 37-38 (D.C. Cir. 2016) (holding that a one-off arbitrator was an officer of the
United States). In United States v. Donziger, the Second Circuit applied a three-part test

to determine “whether a temporary position is an office: (1) the position is not personal to
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a particular individual; (2) the position is not transient or fleeting; and (3) the duties of the
position are more than incidental.” 38 F.4th at 297 (citing Officers of the United States
Within the Meaning of the Appointments Clause, 31 Op. O.L.C. at 112-13). Although
not the ultimate arbiter of whether a temporary position is “continuing” under Lucia and
Germaine, Donziger provides a useful rubric and further confirms that a relator is an officer
of the United States.®

At step one, “to qualify as an office, the position must not depend on the identity of
the person occupying it, and the duties should continue, though the person be changed.”
Donziger, 38 F.4th at 297 (quotations omitted). As Chief Justice Marshall opined in 1823,
“[a] man may certainly be employed under a contract . . . without becoming an officer. But
if [his] duty be a continuing one, which is defined by rules prescribed by the government,
and not by contract . . . [and] if those duties continue, though the person be changed; it
seems very difficult to distinguish such a charge or employment from an office, or the
person who performs the duties from an officer.” United States v. Maurice, 26 F. Cas.
1211, 1214 (C.C.D. Va. 1823) (Marshall, C.J.). The FCA contemplates that arrangement
for a relator, permitting any “person” to bring an FCA action—and thus, to occupy the

position of realtor—if the person can allege the facts of a fraud. 31 U.S.C. § 3730(b)(1).

¢ The government (through Special Counsel Jack Smith) recently cited Donziger as support for the
argument that special prosecutors like Smith are Officers of the United States and not employees. See Resp.
to Amicus Br. in Supp. of Mot. to Dismiss at 6, United States v. Trump, No. 23-cr-80101 (Doc. 432)
(S.D. Fla. Apr. 4, 2024).
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Put differently, the position of relator does not depend on the identity of the person
initiating the action, as any “person” can be the relator if she satisfies the statutory
prerequisites. See id. § 3730(e). Although the statutory scheme’s “first come, first served”
preclusion rule contemplates and pretermits duplicative relators, the statute does not grant
a preference to potential relators based on superior knowledge, skill, or any other attribute
unique to the person. See id. § 3730(b)(5).

Eleventh Circuit precedent permitting the alienability of a relator’s interest likewise
supports the view that the position of an FCA relator operates independent of any
particular person who occupies the role. First, when a relator dies, his estate’s personal
representative may be substituted in the relator’s place because “a relator’s qui tam action
survives his death.” United States v. NEC Corp., 11 F.3d 136, 139 (11th Cir. 1993), as
amended (Jan. 12, 1994). If another may be substituted in the relator’s shoes, then the
office is not personal in nature to the original relator. Second, a relator may assign (at least
in part) her interest in an FCA action. Ruckh, 963 F.3d at 1102. Because a relator’s “right
to represent the interests of the United States” and pursue her portion of the judgment
constitutes her position for Appointments Clause purposes, the ability to assign that right
to others confirms that the position does “not depend on the identity of the person

occupying it.” Id.; Donziger, 38 F.4th at 297.
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At step two, “the position must not be transient or fleeting.” Donziger, 38 F.4th at
297. The Second Circuit concluded that the special prosecutors appointed by the court
were neither “transient [n]or fleeting” because they had “already served for nearly three
years.” Id. Zafirov’s tenure nearly doubles three years, and she is hardly an outlier in
duration. See, e.g., United States ex rel Alderson v. Quorum Health Grp., Inc., 171 F.
Supp. 2d 1323, 1325, 134041 (M.D. Fla. 2001) (awarding the relator his statutory moiety
after litigating the FCA action for eight years). Thus, “[a]lthough [Zafirov’s] duties
terminate upon performance,” her “position[] [is] not transient or fleeting.” /d.

At step three, “the duties of the position must be more than incidental to the regular
operations of government.” /d. Consideration of substance is “necessary to ensure against
evasion of the Appointments Clause through the creation of temporary positions with the
same powers as officers.” Id. at 297 n.5 (citing Officers of the United States Within the
Meaning of the Appointments Clause, 31 Op. O.L.C. at 113). For reasons already given,
the power to vindicate public rights through litigation is far from “incidental to the regular
operations of government.” Id. at 297; see also Trump, 144 S. Ct. at 2348 n.1 (Thomas, J.,
concurring) (explaining that “it is difficult to see how an official exercising the Department
of Justice’s duties to enforce the criminal law by leading a prosecution could be anything

but an officer”); supra n.4.
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In short, officials who exercise important duties are more likely to occupy a
constitutional office even when their term is temporary or otherwise cabined to
circumstances. That commonsense principle helps explain why bank receivers and the
Independent Counsel were officers, but merchant appraisers and civil surgeons were not.
Compare Weitzel, 246 U.S. at 541; Morrison, 487 U.S. at 671 n.12, with Germaine, 99
U.S. at 511-12; Auffmordtv. Hedden, 137 U.S. 310, 326—28 (1890). The former exercised
core executive power by litigating in the name of the United States. Because an FCA relator
similarly exercises core executive power, see supra at 20-26, her “duties are [by definition]
more than incidental to regular government operations.” Donziger, 38 F.4th at 298; cf.
Buckley, 424 U.S. at 138-39.

Zafirov and her allies only minimally contest continuity. The thrust of their
argument is that a relator’s position is personal and that the powers associated with the
position are minimal compared to those held by officers in other cases. See Resp. at 15-17;
USA Br. at 16-17. The FCA'’s text negates Zafirov’s first contention, as any “person” with
knowledge of the fraud could sue. 31 U.S.C. § 3730(b)(1). The former contention is also
belied by VEC and Ruckh, which clarify that the position is not personal by permitting
substitution or “reassignment” of a relator’s “right to represent the interests of the United

States in [a] qui tam action[].”11 F.3d at 139; 963 F.3d at 1102. And the latter contention
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repackages Zafirov’s “significant authority” argument, which is wrong for reasons already
explained. See supra at 17-30.

An FCA relator possesses all the traditional indicia of holding a constitutional
“office.” Her position is analogous to other temporary officials wielding core executive
power whom courts have categorized as officers. And a relator passes the Donziger test for
temporary-yet-continuing officers. In sum, Zafirov occupies a “continuing position” as a

relator and thus satisfies step two of the test for officer status.

C. Article II Contains No “Qui Tam” Exception

The historical pedigree of qui tam provisions does not save Zafirov from qualifying
as an officer under Supreme Court precedent. Zafirov argues that the FCA’s qui tam
structure survives constitutional scrutiny because early Congresses enacted some analogous
statutes. But no Supreme Court or Eleventh Circuit precedent blesses Zafirov’s theory of
historical exceptionalism when the enactments directly contradict the Constitution. Simply
put, the Constitution prevails over practice, especially when the text is clear and the practice
is neither continuous nor challenged. To accept Zafirov’s alternative Article II proposal—
that historical existence equals constitutionality—would eviscerate longstanding Article II
jurisprudence.

A “basic principle” of constitutional interpretation requires that “[t]ext controls over

contrary historical practices.” United States v. Rahimi, 144 S. Ct. 1889, 1912 n.2 (2024)
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(Kavanaugh, J., concurring). Thus, “[s]tanding alone, historical patterns cannot justify
contemporary violations of constitutional guarantees.” Marsh v. Chambers, 463 U.S. 783,
790 (1983); see also Walz v. Tax Comm’n, 397 U.S. 664, 678 (1970) (“[N]o one acquires
a vested or protected right in violation of the Constitution by long use, even when that
span of time covers our entire national existence and indeed predates it.”). Applying this
principle, the Supreme Court explains that when historical evidence of a practice conflicts
with well-settled understandings of constitutional text, practice will prevail only when
“unambiguous and unbroken history” leaves “no doubt that the practice . . . has become
part of the fabric of our society.” Marsh, 463 U.S. at 792. Evidence that a constitutional
concern was raised and dismissed can “infuse[] [a practice] with power by demonstrating
that the subject was considered carefully and the action not taken thoughtlessly, by force
of long tradition and without regard to the problems posed by [the Constitution’s new
system of government].” Id. at 791. But a practice implemented “without full examination
& deliberation” is entitled to little weight. See William Baude, Constitutional Liquidation,
71 STAN. L. REV. 1, 18 (2019) (quoting Letter from James Madison to Spencer Roane
(May 6, 1821), reprinted in 2 THE PAPERS OF JAMES MADISON: RETIREMENT SERIES
320 (David B. Mattern et al. eds., 2013)).

An even more careful approach is required when a practice inherited from England

implicates the separation of powers. See Prakash, The Chief Prosecutor, 73 GEO. WASH.
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L. REV. at 589 (urging caution before “importing English constraints or exceptions to the
executive power, when those limitations might be based on the principle of parliamentary
supremacy”); Ann Woolhandler & Caleb Nelson, Does History Defeat Standing
Doctrine?, 102 MICH. L. REV. 689, 725-26 (2004). “[R]eflexively resorting to English law
or history without careful analysis can sometimes be problematic because America had
fought a war . . . to free itself from British law and practices and rid itself of tyrannical
British rule.” Rahimi, 144 S. Ct. at 1915 n.3 (Kavanaugh, J., concurring). Courts, therefore,
should approach English common law and historical practice with caution when
constitutional questions involve the separation of powers. See id. (“[T]he
Constitution . . . did not purport to take English law or history wholesale and silently
download it into the U.S. Constitution.”).

Zafirov’s historical argument begins with a recitation of Justice Stevens’s dissenting
opinion in Stevens: that the same evidence cited in support of Article III standing is
“sufficient to resolve the Article IT question.” Resp. at 4 n.3 (quoting Stevens, 529 U.S. at
801 (Stevens, J., dissenting)); see also id. at 20. Zafirov, the United States, and an amicus
argue that early congressional enactments of qui tam statutes, even if never enforced,
insulate the FCA’s qui tam provision from Article II challenge. See OA Tr. at 73:12-
77:16; 112:4-115:9, 146:7-16; USA Suppl. Br. (Doc. 260) at 1 n.1 (denying the need to

show that analogous enactments were used); Relator Suppl. Br. (Doc. 264); TAF Suppl.
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Br. (Doc. 261) at 4 (“enactment alone is sufficient”). They also believe that a broad range
of informer statutes are relevant to the historical inquiry. Relator Suppl. Br. at 6-9; USA
Suppl. Br. at 4-12; TAF Suppl. Br. at 2-3, 9-13. These assertions suffer from three serious
methodological flaws.

First, Zafirov’s mechanistic focus on enactments is overbroad. As anyone familiar
with Marbury knows, “enactment by the First Congress [is not] a guarantee of a statute’s
constitutionality.” Polansky, 599 U.S. at 450 (Thomas, J., dissenting). “[W]e should be
especially careful not to overread [early enactments] given that the Constitution’s creation
of a separate Executive Branch coequal to the Legislature was a structural departure from
the English system of parliamentary supremacy, from which many legal practices like qui
tam were inherited.” Id.; see also Prakash, The Chief Prosecutor, 73 GEO. WASH. L. REV.
at 589; Woolhandler & Nelson, Does History Defeat Standing Doctrine?, 102 MICH. L.
REV. at 725-26.

Actual practice under these early statutes reveals a complicated relation between
founding-era relators and properly appointed officers. For example, district attorneys often
represented relators in nominally private enforcement actions, which gave the government
a potential gatekeeping mechanism and control over a relator’s litigation decisions. See
James E. Pfander, Public Law Litigation in Eighteenth Century America: Diftuse Law

FEnforcement in a Partisan World, 92 FORDHAM L. REV. 469, 488-89 & nn.166—73
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(2023); see also id. at 488 (conceding “some blurring of the lines between public and private
proceedings” in the only close study of analogous founding-era enforcement); c£. Prakash,
The Chief Prosecutor, 73 GEO. WASH. L. REV. at 587 (suggesting that “certain popular
prosecutions [may not have been] brought precisely because potential popular prosecutors
understood that the president might terminate the popular prosecution”). This blurring of
public and private enforcement undermines the idea that founding-era enactments alone
show a constitutional settlement reconciling the qui tam device with Article II. See Baude,
Constitutional Liquidation, 71 STAN. L. REV. at 1 (explaining that constitutional
liquidation requires “textual indeterminacy,” “a course of deliberate practice,” and “a
constitutional settlement” marked by “acquiescence” and “public sanction”).

Second, Zafirov overstates the historical case for qui tam provisions by lumping all
founding-era bounty statutes together. In her view, every early statute that offered a bounty
supports the FCA’s relator provision. See Relator Suppl. Br. at 6-9; USA Suppl. Br. at 4-
12; TAF Suppl. Br. at 2-3, 9-13. But Stevensidentified three categories of statutes: those
that “provided both a bounty and an express cause of action,” those that “provided a bounty
only,” and those “that allowed injured parties to sue in vindication of their own interests
(as well as the Crown’s).” 529 U.S. at 775-77. Although the Supreme Court sometimes

refers to these categories using the umbrella term “qui tam,” it does not follow that each is
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analogous to the FCA, which permits a relator to perform a “traditional, exclusive function
of the government.” Yates, 21 F.4th at 1310.

For example, consider an ordinary bounty statute offering informers a reward. Such
a statute does not authorize the informer to wield power, much less the core executive
power a relator exercises by litigating on behalf of the United States to vindicate a public
right and impose punitive sanctions on private parties. Similarly, a statute regulating
conduct injurious to both public and private rights that attaches additional remedies to a
private cause of action operates more like an environmental citizen-suit provision than the
FCA. Only Stevens's narrowest category of statutes, those “provid[ing] both a bounty and
an express cause of action [to common informers],” 529 U.S. at 777, is “relevantly similar”
for Article II purposes, N. Y. State Rifle & Pistol Assoc. v. Bruen, 597 U.S. 1, 29 (2022).
This narrower view tracks English qui tam practice, where similar statutes generally used
language authorizing “any person [to] . . . sue for the [penalty]” as a “common informer.”
2 WILLIAM BLACKSTONE, COMMENTARIES *438.7 Thus, while the exact number of this

narrow category of qui tam-like statutes at the founding is uncertain and their use even

7 Stevens explained that the Supreme Court had previously “suggested, in dictum, that [s]tatutes providing
for a reward to informers which do not specifically either authorize or forbid the informer to institute the
action are construed to authorize him to sue.”” 529 U.S. at 777 n.7 (alteration in the original) (quoting
United States ex rel. Marcus v. Hess, 317 U.S. 537, 541 n. 4 (1943)). But though Stevens’s dicta mentioned
Hess's dicta, the former did not endorse the latter. See id. For good reason—giving conclusive weight to
Hess's dicta would work an enormous change in federal law enforcement by converting every bounty statute
into a private cause of action. Such a sea change is unwarranted, especially given that fess misinterpreted
a third, still earlier piece of dicta in Adams v. Woods, 6 U.S. (2 Cranch) 336 (1805). See Woolhandler &
Nelson, Does History Defeat Standing Doctrine?, 102 MICH. L. REV. at 727 n.183.
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more unclear, Zafirov’s simplistic reliance on all bounty statutes from that time does not
establish “a course of deliberate practice.” See Baude, Constitutional Liquidation, 71 STAN.
L.REV.at 1.

Third, Zafirov fails to show how those early enactments liquidated the meaning of
Article II to permit FCA-style delegations of sweeping litigation authority. Zafirov never
identifies a challenge to the constitutionality of FCA-like qui tam actions at the founding
(or during the Civil War), much less that those actions were accepted as compatible with
the Constitution’s separation of powers. See Sierra v. City of Hallandale Beach, 996 F.3d
1110, 1135 (11th Cir. 2021) (Newsom, J., concurring) (highlighting the “unchallenged”
existence of qui tam actions); Riley, 252 F.3d at 773 (Smith, J., dissenting) (“[H]istory
provides no indication of . . . the founders’ general opinions of the constitutionality of qui
tam statutes.”). Nor has Zafirov proven a continuous, unbroken practice throughout our
Nation’s history that might otherwise inform an ambiguous constitutional text. See CFPB,
601 U.S. at 445 (Kagan, J., concurring, joined by Sotomayor, Kavanaugh, and Barrett, JJ.);
Marsh, 463 U.S. at 792. Indeed, the widespread use of the FCA qui tam provision appears
to be of relatively modern vintage. See Constitutionality of the Qui Tam Provisions of the
False Claims Act, 13 Op. O.L.C. 207, 209, 235-36 (1989) (William Barr, Ass’t Atty
Gen.); JOHN T. BOESE & DOUGLAS W. BARUCH, CIVIL FALSE CLAIMS AND QUI TAM

ACTIONS § 1.01[B] (5th ed. Aug. 2024 update).
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Setting Zafirov’s methodological problems aside, it is true that early Congresses
enacted at least some statutes containing an enforcement mechanism roughly analogous to
the FCA. And those provisions were deployed (if perhaps only rarely) by individuals
roughly analogous to Zafirov. At least one such provision was explicitly punitive, allowing
violators to “be publicly whipped” and inflicting quadruple damages. See An Act for the
Punishment of Certain Crimes Against the United States, ch. 9, § 16, 1 Stat. 112, 116
(1790). But it appears even these early statutes quickly fell into disuse and were eventually
rescinded. Evan Caminker, 7he Constitutionality of Qui Tam Actions, 99 YALE L.J. 341,
342 (1989) (recognizing that “[m]ost early qui tam statutes have long been repealed”);
Constitutionality of the Qui Tam Provisions of the False Claims Act, 13 Op. O.L.C. at
235-36 (William Barr, Ass't Aty Gen.); see also LEONARD D. WHITE, THE
FEDERALISTS: A STUDY IN ADMINISTRATIVE HISTORY 417 (1948) (explaining that, by
1799, “the tide had begun to turn against informers, although there was yet no repeal of
legislation offering them inducements”). And uncritical reliance on such enactments would
prove too much. After all, Article IT likely would not permit criminal prosecution by a
private individual. See, e.g., Sierra, 996 F.3d at 1133 (Newsom, J., concurring) (“[Flew
would suggest, for instance, that Congress could outsource the criminal-prosecution power

to the plaintiffs’ bar.”).
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Nor can the FCA’s history buttress its constitutionality. Although enacted during
the Civil War, “few relators came forward to institute actions under the 1863 Act” and
“[t]here are few reported ... FCA decisions prior to 1943.” BOESE & BARUCH, supra,
§ 1.01[B]. The statute briefly saw some use in the 1930s and 40s when lawyers realized
they could recover generous bounties by filing “parasitical” suits that copied federal criminal
indictments. /d. In response, the Attorney General pushed for repeal and Congress reacted
by passing amendments “discourag[ing] use of the [FCA]” and forbidding parasitical suits.
Id. §§ 1.01[B], 1.02; see also S. REP. NO. 77-1708, at 1-2 (1942) (reproducing Attorney
General Francis Biddle’s letter urging repeal). The FCA largely returned to dormancy until
1986, when further amendments animated by Congress’s “generalized distrust of, and
dissatisfaction with, the way the Executive Branch was carrying out its law enforcement
responsibilities” ushered in a new era of qui tam litigation. Constitutionality of the Qui
Tam Provisions of the False Claims Act, 13 Op. O.L.C. at 230 (William Barr, Ass’'t Att'y
Gen.). Only the last forty years have witnessed a proliferation of FCA qui tam suits. See
France, The Private War on Pentagon Fraud, 76 A.B.A. ]. at 48 (estimating that the “DQO]J
used to receive about six qui tam cases a year” before the 1986 amendments); 2023 FCA
Stats at 2 (showing 712 new FCA qui tam matters in fiscal year 2023).

Zafirov’s argument turns on whether the foregoing history requires a departure from

the Supreme Court’s well-settled Article II jurisprudence. It does not. When the
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Constitution is clear, no amount of countervailing history overcomes what the States
ratified. See Rahimi, 144 S. Ct. at 1912 n.2 (Kavanaugh, J., concurring); id. at 1908
(Gorsuch, J., concurring); Polansky, 599 U.S. at 450 (Thomas, ]., dissenting); N.L.R.B. v.
Noel Canning, 573 U.S. 513, 573, 613-14 (2014) (Scalia, J., concurring in the judgment,
joined by Roberts, C.J., Thomas, and Alito, JJ.).

As already discussed, individuals who are vested with the power that an FCA relator
possesses are subject to the Appointments Clause. Zafirov’s “strategy for dealing with the
[irreconcilability of her historical arguments and the overwhelming weight of Article II
jurisprudence] is not to offer a theory for rationalizing this body of law.” Haaland v.
Brackeen, 599 U.S. 255, 279 (2023). “Instead, [she] frame[s] [her] arguments as if the slate
were clean. More than two centuries in, it is anything but.” /d. at 279-80. Zafirov has failed
to articulate a coherent way for the FCA’s qui tam provision to comport with the
Appointments Clause. In lieu of such an explanation, one must conclude that Zafirov’s

appointment is unconstitutional.

Because Zafirov is an officer, there is no question that she is improperly appointed.
At its most permissive, the Appointments Clause allows Congress to “by law” vest the
appointment of inferior officers “in the President alone, the head of an executive

department, or a court.” Arthrex; 594 U.S. at 10. The FCA is a law, but rather than vest
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the appointment of a relator in the Executive Branch or in a court, the qui tam provision
permits any “person” to self-appoint by initiating an enforcement action.
See31 U.S.C. § 3730(b)(1). Because self-appointment, obviously, does not satisfy the

Appointments Clause, the defendants prevail on this constitutional challenge.®

D. The Remedy Is Dismissal

Under Lucia, “ ‘one who makes a timely challenge to the constitutional validity of
the appointment of an officer who adjudicates his case’ is entitled to relief.” 585 U.S. at
251 (quoting Ryder v. United States, 515 U.S. 177, 182 (1995)). When a litigant’s
challenge “involve[s] a Government actor’s exercise of power that the actor did not lawfully

possess,” such as when an official is improperly appointed, the remedy is to set aside ultra

8 The Supreme Court has, at times, articulated the “significant authority” element of its test for officer status
as a negative restraint on delegated executive power. See Arthrex, 594 U.S. at 23 (“Only an officer properly
appointed to a principal office may issue a final decision binding the Executive Branch in [inter partes
patent adjudication].”); Buckley, 424 U.S. at 119 (“[I]Jf Congress insists upon retaining the power to
appoint, then the members of the [Federal Election] Commission may not discharge those many functions
of the Commission which can be performed only by ‘Officers of the United States,” as that term must be
construed within the doctrine of separation of powers.”); id. at 141 (similar). To the extent that the
Appointments Clause contains an Article II nondelegation principle that limits Congress’s ability to
authorize individuals to wield executive power, see Consumers’ Rsch., Cause Based Com., Inc. v. Fed.
Commc’ns Comm’n, 88 F.4th 917, 933-38 (11th Cir. 2023) (Newsom, J., concurring in the judgment)
(discussing this idea), cert. denied Consumers’ Rsch. v. Fed. Commc’ns Commn, 144 S. Ct. 2629 (June
10, 2024), the implication for the defendants’ motion is the same. Because Zafirov has not been properly
appointed to even an inferior office, she may not exercise significant authority under the laws of the United
States by maintaining an enforcement action for punitive sanctions that could bind the government. To
conclude otherwise would “create a constitutional loophole” and permit Congress to avoid the
Appointments Clause altogether by vesting executive power outside the government. Alpine Sec. Corp. v.
Fin. Indus. Regul. Auth., No. 23-5129, 2023 WL 4703307, at *4 (D.C. Cir. July 5, 2023) (Walker, J.,
concurring). But “[w]hat cannot be done directly cannot be done indirectly. The Constitution deals with
substance, not shadows.” /d. (quotations omitted).
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vires actions. Collins, 594 U.S. at 258 (collecting cases); see also id. at 283 (Gorsuch, ]J.,
concurring in part) (| O]fficials cannot wield executive power except as Article II provides.
Attempts to do so are void.”). Put differently, in Appointments Clause cases, “invalidation”
is “the remedy,” which “follows directly from the government actor’s lack of authority to
take the challenged action in the first place.” CFPB v. All Am. Check Cashing, Inc., 33
F.4th 218, 241 (5th Cir. 2022) (en banc) (Jones, J., concurring); Collins, 594 U.S. at 266
(Thomas, J., concurring) (“[A]n officer must be properly appointed before he can legally
act as an officer.”). Here, these remedial principals require dismissal.

Zafirov, the only litigant on her side of the enforcement action,” lacks the authority
to prosecute on behalf of the United States. And absent congressional amendment, there
is no way to obtain such authority (at least under the qui tam provision). Thus, the portion
of this action vindicating the government’s interest cannot continue.

Similarly, Zafirov cannot maintain a private action based on her partial assignment
under Stevens (if indeed, after Polansky, a relator’s partial assignment ever truly vests before
final judgment). An FCA relator’s partial assignment is inextricably intertwined with the

statute’s unconstitutional “attempt to vest the authority to represent the United States in

? Of course, the government remains both a “real party in interest,” Polansky, 599 U.S. at 425 (quoting
United States ex rel. Eisenstein v. City of New York, 556 U.S. 928, 930 (2009), and a limited intervenor
under 28 U.S.C. § 2403(a) to defend the qui tam provision’s constitutionality and to weigh in on a discovery
dispute between Zafirov and the defendants. But I have resolved the constitutional question, and the
government has shown no desire to intervene more fully or to take over Zafirov’s action.
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litigation in a party outside the Executive Branch.” Polansky, 599 U.S. at 451 (Thomas, J.,
dissenting). In fact, the earliest possible moment such an assignment could have been
created is Zafirov’s first ex officio act—filing a complaint to initiate an enforcement action
for punitive sanctions on behalf of the United States. Returning things to the way they
were before Zafirov first acted ultra vires means that, for our purposes, no partial
assignment attached.™
IV. CONCLUSION

It is no surprise that the Supreme Court describes the FCA qui tam provision as
“unusual” and “unique.” Polansky, 599 U.S. at 423-24. An FCA relator’s authority
markedly deviates from the constitutional norm. The provision permits anyone—wherever
situated, however motivated, and however financed—to perform a “traditional, exclusive
[state] function” by appointing themselves as the federal government’s “avatar in litigation.”
Yates, 21 F.4th at 1310. That arrangement directly defies the Appointments Clause by
permitting unaccountable, unsworn, private actors to exercise core executive power with
substantial consequences to members of the public. And although the Supreme Court and

the Eleventh Circuit have reserved the Article II issue, my conclusion that an FCA relator

10 Regardless, the partial assignment would fail given Zafirov’s inability to prosecute the government’s case.
Even in England, an informer’s property interest could not attach if the right to recover on behalf of the
Crown was extinguished before the informer filed suit. See 3 EDWARD COKE, INSTITUTES OF THE LAWS
OF ENGLAND § 105, *238 (explaining that because an informer “cannot bring an action or information
originally for his part only,” a relator may not bring a qui tam action if the King “discharge[s] the whole”
action before the relator sues).
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is an officer of the United States is neither novel nor surprising. See Polansky, 599 U.S. at
442 (Kavanaugh, J., concurring, joined by Barrett, J.) (urging the Court to consider in an
appropriate case the “substantial arguments” that qui tam is inconsistent with Article II);
id. at 449 (Thomas, J., dissenting) (same); Zaxpayers Against Fraud, 41 F.3d at 1050
(Nelson, J., concurring in part and in the judgment) (declining to concur in “Part II of the
court’s opinion, where the constitutionality of the qui tam provisions of the False Claims
Act is upheld”); Riley, 252 F.3d at 75875 (Smith, J., dissenting) (identifying “the FCA’s
violation of the Appointments Clause”); Constitutionality of the Qui Tam Provisions of
the False Claims Act, 13 Op. O.L.C. at 221 (William Barr, Ass’t Att’y Gen.) (arguing that
“qui tam suits brought by private parties to enforce the claims of the United States plainly
violate the Appointments Clause of the Constitution”).
Because Zafirov initiated this FCA action when unconstitutionally appointed, I
grant the defendants’ motion for judgment on the pleadings and dismiss the case.
Accordingly, the following is ORDERED:
1. The defendants’ Motion for Judgment on the Pleadings (Doc. 180) is
GRANTED.
2. The Clerk is directed to ENTER JUDGMENT for the defendants and
against Zafirov, which shall read “This case is dismissed with prejudice as to

Dr. Clarissa Zafirov.”
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3. The Clerk is directed to terminate any pending motions and deadlines, and

to CLOSE the case.

ORDERED in Tampa, Florida, on September 30, 2024.

Iédthr}rn’?ﬁmbgll Mizelle
United States District Judge
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Former U.S. Attorney Craig Carpenito is a partner in King & Spalding’s Special Matters &
Government Investigations practice. Craig’s experience heading one of the nation’s largest U.S.
Attorney’s Offices, co-chairing the litigation department of an AmLaw 50 law firm and as an SEC
enforcement attorney helps him solve his clients’ most complex and sensitive problems. Bringing
over two decades of experience as a litigator in private and public practice, Craig has a proven track
record of success in counseling financial services and healthcare clients through government
investigations and high-stakes litigation.

Immediately prior to joining King & Spalding, Craig served as the United States Attorney for the
District of New Jersey, directing all federal criminal and civil matters in the state of New Jersey. As
U.S. Attorney, Craig made significant organizational changes, including creating the nation’s first
standalone opioid enforcement unit and the District’s first cybercrimes unit. Craig also expanded
the number of federal prosecutors in New Jersey addressing healthcare, government fraud and civil
rights investigations and prosecutions. In August 2018, working with DOJ’s Fraud Section, he
announced the formation of the first Medicare Strike Force in New Jersey.

During his tenure as U.S. Attorney, Craig was personally engaged on a number of investigations and
prosecutions, including oversite of DOJ’s Consent Decree with the Newark Police Department and
significant healthcare, accounting and financial fraud matters, as well as matters involving key
federal enforcement statutes, including the Foreign Corrupt Practices Act, False Claims Act, and
Food, Drug and Cosmetic Act. In 2019, while he was U.S. Attorney, Craig successfully tried a case
to verdict, convicting the leader of a drug trafficking organization and securing a 24-year prison
term at sentencing. Craig also brings extensive crisis management experience from his tenure,
including notably chairing DOJ’s national COVID-19 Hoarding and Price Gouging Task Force, as
well as directly overseeing investigations of two hate-based domestic terrorism attacks in New
Jersey during his tenure. He was a member of the Attorney General’s advisory subcommittees on
healthcare fraud and cyber security and cryptocurrencies.

Prior to his service as U.S. Attorney, Craig spent ten years as a partner at an AmLaw 50 law firm,
where he was co-chair of the firm’s litigation and trial practice group and also led its white collar,
government and internal investigations team. Craig represented corporate and individual clients in
domestic investigations by the DOJ, SEC, CFTC, HHS, OFAC, and IRS, as well as FINRA, BATS,
ICE, CME and various states' attorneys general offices. He counseled companies and individuals in
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international investigations, including matters before the SEC’s Office of International Affairs and
the UK’s Financial Conduct Authority and Serious Fraud Office. Craig also represented clients in
complex civil litigations and trials in federal and state courts.

Earlier in his career, Craig served as an Assistant U.S. Attorney in the Securities and Health Care
Fraud Unit in New Jersey where he investigated and prosecuted numerous complex fraud cases,
including the successful trial of Cendant Corp. CEO Walter Forbes. Craig also served as a senior
counsel in the New York Regional Office of the Securities and Exchange Commission’s Division of
Enforcement.

Recent Publication:
Co-authored a chapter in PLI’s SEC Compliance and Enforcement Answer Book on Multinational
Aspects of SEC Investigations

Matters

Conducted high-stakes internal investigations for major financial services and healthcare companies
involving the federal securities and commodities laws, broker-dealer and investment advisor
regulations, and healthcare laws and regulations.

Represented a multinational financial services company in parallel investigations by federal and
state regulators relating to its RMBS practices.

Represented a sitting Governor in a criminal investigation concerning allegations of official
misconduct.

Represented a key figure in the “Bridgegate” matter in parallel investigations by the New Jersey
Legislative Select Committee on Investigations and the Department of Justice.

Represented high-level executives of global financial institutions in multinational investigations into
the possible manipulation of key financial benchmarks, including LIBOR, EURIBOR and ISDAfix.

Represented a senior health care executive in parallel investigations concerning alleged violations of
federal and state False Claims Act and Anti-Kickback Statutes.

Represented a former Dewey & Leboeuf employee in the New York County District Attorney’s
Office’s investigation of the downfall of the firm, successfully obtaining immunity for the client.

Represented multiple traders and sales personnel in investigations by the DOJ and SEC into the
RMBS and CMBS trading practices.

Conducted an internal investigation and represented a health care provider in parallel investigations
concerning federal and state False Claims Act violations.

Conducted an internal investigation on behalf of the Special Committee of an international
corporation concerning potential financial improprieties resulting in a restatement, violations of the
of the Foreign Corrupt Practices Act and potential insider trading by a key employee, and
represented the Committee in resulting parallel investigations by the DOJ and SEC.

Represented a worldwide financial services provider in an internal investigation of potential
violations of the Foreign Corrupt Practices Act and OFAC regulations by an employee who
attempted to broker deals with the Iranian government.

Defended a registered investment advisor from the most serious fraud allegations being investigated
by the SEC and CFTC stemming from its valuation of Level III assets.
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Represented investment companies, broker-dealers, funds and numerous individuals in several high-
profile insider trading investigations and prosecutions by the SEC, FINRA, DOJ, CFTC and foreign
regulators, including those stemming from the high-profile “expert networking” investigation.

Credentials

EDUCATION
J.D., Seton Hall University
B.A., Rider University

ADMISSIONS

U.S. Court of Appeals for the Second Circuit

U.S. Court of Appeals for the Third Circuit

U.S. District Court for the Eastern District of New York
U.S. District Court for the Northern District of New York
U.S. District Court for the Southern District of New York
U.S. District Court for the Western District of New York
U.S. District Court for the District of New Jersey

New Jersey

New York

ASSOCIATIONS

American Bar Association

National Association of Former United States Attorneys (NAFUSA)

The New York Council of Defense Lawyers (NYCDL)

The Association of Criminal Defense Lawyers of New Jersey

New Jersey Reentry Corporation Training Center Board of Trustees

New York State Bar Association

New Jersey State Bar Association

Association of the Federal Bar of New Jersey (Advisory Committee Member)
SIFMA, Legal and Compliance Division

Association of Securities and Exchange Commission Alumni

The United States Attorney’s Office for the District of New Jersey Alumni Association
United States District Court for the District of New Jersey Lawyer’s Advisory Committee
Seton Hall University School of Law Board of Visitors

Recognition

Ranked as a leading lawyer in two practice areas: White-Collar Crime & Government
Investigations and Healthcare

CHAMBERS USA

Described as "an outstanding attorney and seasoned white-collar adviser" that is “extremely
dedicated to his clients”

CHAMBERS USA

"He brings great judgment in everything from legal strategy to public affairs to all the things that
matter in a crisis"

CHAMBERS USA
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Described by a healthcare client as having "deep subject matter knowledge."

CHAMBERS USA

Ranked as a leading financial services lawyer "with extensive governmental and regulatory
expertise."

LEGAL 500

Named a Rising Star in white-collar defense and government/internal investigations

LAW360, 2012

Selected to New York Metro Super Lawyers from 2011 until his DOJ appointment in 2018
SUPER LAWYERS

Insights

ARTICLE
March 26, 2025 « Source: Law360
Include State And Local Enforcers In Cartel Risk Evaluations

March 4, 2024 » Source: Corporate Compliance Insights
SEC Broadens Definition of ‘Dealer’

CLIENT ALERT

March 11, 2025

State Criminal and Civil Liability for Material Support: How the FTO Designation of Drug Cartels
Increases the Risk of State Enforcement
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CONFERENCE
November 7, 2023
Pharmaceutical University 2023

SPEAKING ENGAGEMENT
June 21, 2024
Craig Carpenito to Speak at The Federalist Society 2024 Third Circuit Chapters Conference

May 17, 2024
Craig Carpenito, Adam Baker and Kristen Fournier to Speak at the New Jersey State Bar
Association Annual Meeting and Convention
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Attorney General nominee Pamela Jo Bondi

January 22, 2025 « Source: Law360
Craig Carpenito, T.J. Scrivo, David Lesser and Jamie Dycus represent Hard Rock Hotel & Casino
Atlantic City in a guest-room price-fixing antitrust dispute before the Third Circuit

January 21, 2025 « Source: Law360
K&S advises New Jersey on its plan to amend its complaint challenging the Central Business
District Tolling Program, the proposed congestion toll pricing plan in New York City
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Semper, Jamel Ken

Born 1981 in Brooklyn, NY

Federal Judicial Service:

Judge, U.S. District Court for the District of New Jersey
Nominated by Joseph R. Biden on September 18, 2023, to a
seat vacated by John Michael Vazquez. Confirmed by the
Senate on November 29, 2023, and received commission on
December 1, 2023.

Education:
Hampton University, B.A., 2003
Rutgers School of Law -- Newark, J.D., 2007

Professional Career:
Law clerk, Hon. Harold Fullilove, Superior Court of New Jersey,
2007-2008
Assistant prosecutor, Union County, New Jersey, 2008-2013;
Appellate Unit, 2008-2009; Juvenile Unit, 2009-2010; Adult
Trial Unit, 2010-2013
Assistant prosecutor, Essex County, New Jersey, 2013-2016;
Trial Unit, 2013-2014; Carjacking Unit, 2014; Homicide Task
Force, 2014-2016
Director, Special Prosecutions Unit, Essex County, New Jersey,
2016-2018
Assistant U.S. attorney, District of New Jersey, 2018-2023

Violent Crimes Unit, 2018-2019

Economic Crimes Unit, 2019

Chief, Violent Crimes Unit, 2019-2020

Chief, Organized Crime and Gangs Unit, 2020-2022

Chief, Newark Violent Crime Initiative, 2021-2023

Deputy chief, Criminal Division, 2022-2023
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Leading a team of attorneys and professional staff to investigate significant events
that impact TD Bank and produce a response that considers regulatory, economic, and
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Chief of Staff to the U.S. General Counsel
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Supported the office of the U.S. General Counsel and Board Secretary. Provided
substantive legal support for various issues, often consulting with relevant attorneys
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Department, including coordinating and advising on department initiatives, strategic
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Senior Counsel
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Mount Laurel, New Jersey

Assistant United States Attorney
United States Attorney's Office

Jun 2002 - Jan 2019 - 16 years 8 months
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Prior to joining TD Bank, | served as an Assistant United States Attorney in the District
of New Jersey for over 16 years where | led multi-agency government investigations
and tried a range of high profile white collar cases.
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Sep 2006 - Dec 2006 -4 months
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Dennis C. Carletta
Partner
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A skilled advocate, Dennis Carletta represents individuals and corporations
in complex criminal enforcement matters and sensitive internal
investigations. A former Assistant United States Attorney (AUSA), he has
significant litigation and trial experience, having spent more than fifteen
years investigating and prosecuting violations of federal criminal law.

Mr. Carletta is an accomplished trial attorney who joined the firm as a partner in 2018.
With a seasoned understanding of federal and state government enforcement actions,
he is adept at identifying core issues and providing his clients with creative solutions to
address their legal needs effectively.

Mr. Carletta focuses on white-collar criminal defense, grand jury and internal
investigations, crisis management, and regulatory and compliance matters.

In his previous career as an AUSA, Mr. Carletta was assigned to the National Security
Unit (NSU) of the U.S. Attorney’s Office for the District of New Jersey and formerly served
as NSU's Acting Chief and District National Security Cyber Specialist. In that capacity, he
worked with the United States intelligence community to help oversee sensitive and
classified investigations of cyber intrusions into U.S. companies by foreign actors.
Additionally, he routinely handled matters impacting the country's national security
interests, including prosecuting numerous international and domestic terrorism cases.
His experience also includes prosecuting traditional white-collar offenses, including tax
fraud, money laundering, bank fraud, defense contracting fraud, export violations,
immigration fraud, and major fraud against the U.S. government. Before his work in the
National Security Unit, Mr. Carletta served in the Office's Organized Crime and Drug



Enforcement Task Force, where he investigated and prosecuted large-scale,
international narcotics trafficking networks, as well as the unlawful distribution of
prescription opiates by medical and pharmaceutical organizations.

During his tenure as an AUSA, Mr. Carletta was honored by the U.S. Attorney General,
the Director of the U.S. Immigration and Customs Enforcement, and the Federal Law
Enforcement Foundation for the successful prosecutions of cases involving the unlawful
export of sensitive electronics components to entities affiliated with Russian military
and intelligence services, as well as the illicit manufacture and sale of weapons of mass
destruction on the Darkweb.

Prior to joining the U.S. Attorney's office in 2005, Mr. Carletta worked as an assistant
district attorney in Brooklyn, New York. Following his employment with the Kings
County District Attorney's office, he was commissioned as an officer in the United States
Army's Judge Advocate General's Corps. He served with distinction as a prosecutor and
legal advisor for the 3d Infantry Division, Division Artillery Brigade. In 2003, Mr. Carletta
was awarded the Bronze Star Medal for his meritorious service and wartime
contributions during Operation Iraqgi Freedom.

Matters

* Represented company with expansive network of senior living and rehabilitation
facilities in connection with DOJ investigation of healthcare fraud and False Claims
Act allegations concerning Medicare billing.

* Represented pharmaceutical company in connection with DOJ investigation of
healthcare fraud allegations concerning the NJ State Health Benefits Program.

* Represented maritime equipment and services company owner in connection with
DQOJ investigation and prosecution of defense contracting fraud.

* Represented manufacturing company in connection with NJ State Attorney General's
Office criminal investigation of alleged environmental violations.

* Represented global equipment sales and services company in connection with joint
federal-state COVID-19 Fraud Task Force investigation of alleged price-gouging
scheme.

* Represented physician in connection with DOJ investigation and prosecution of
unlawful opioid distribution.

* Represented NJ State employee in connection with DOJ investigation and
prosecution of healthcare fraud involving compounded medications.

* Represented healthcare provider in connection with DOJ investigation and
prosecution of alleged Medicare beneficiary referral scheme.
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Ranked in Chambers USA - Litigation: White-Collar Crime & Government
Investigations (2023-2024)

Included in New Jersey Super Lawyers® list (2021-2025) for Criminal Defense: White
Collar (conferred by Thomson Reuters)

Included in The Best Lawyers in America®© list for Criminal Defense: White-Collar
(2022-2024)

Recipient, Federal Law Enforcement Foundation Prosecutor of the Year Award (2017)
for the successful investigation and prosecution of individuals who fraudulently
utilized the Student Exchange Visitor Program to engage in white-collar alien
smuggling and harboring unauthorized aliens for commercial profit

Recipient, Attorney General's Award (2016), and Federal Law Enforcement Foundation
Prosecutor of the Year Award (2015), acknowledging the successful investigation and
prosecution of individuals who smuggled over $65 million in sensitive electronics
components to entities affiliated with Russian military and intelligence services
Included in The National Trial Lawyers in Top 100 Criminal Defense Lawyers in New
Jersey list, 2021

Recipient, U.S. Immigration and Customs Enforcement Director's Award (2015) and
Federal Law Enforcement Foundation Prosecutor of the Year Award (2015) for the
successful investigation and prosecution of individuals who distributed deadly toxins
and trafficked firearms over encrypted, internet based platforms

Recipient, New Jersey Law Enforcement Award from the NJ Bias Crime Officer's
Association (2013), for the district's first prosecution under the Matthew Shepard and
James Byrd, Jr. Hate Crime Prevention Act, resulting in the convictions of three white
supremacists accused of race- based assaults

Recipient of New York/New Jersey Regional OCDETF Awards for investigation and
prosecution of large scale international narcotics distribution networks in Operation
La Turista (2010) and Operation Red Line (2008)

Awarded Bronze Star Medal for Meritorious Service, Operation Iragi Freedom (2003)

Memberships & Affiliations

New Jersey State Bar Association

Essex County Bar Association

Association of Criminal Defense Lawyers of New Jersey
Association of the Federal Bar of New Jersey

Heckel Inn of Court

Government Service

U.S. Attorney'’s Office, District of New Jersey; Assistant U.S. Attorney (2005-2018)
U.S. Army, Judge Advocate General's Corps; Captain/Trial Counsel (2001-2004)



« Kings County District Attorney’s Office, Brooklyn, New York; Assistant District Attorney
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Robert A. Magnanini Biography

Bob Magnanini came to New Jersey after his family emigrated from the old country of
Brooklyn and grew up in North Jersey. He is currently the Managing Partner of Stone &
Magnanini LLP, a complex litigation firm specializing in Federal and State False Claims Acts,
SEC, IRS and CFTC whistleblower, fraud, RICO, white collar criminal and a variety of IP
matters in Central Jersey. Stone & Magnanini has achieved some of the largest False Claims Act
settlements working with the United States Department of Justice and various U.S. Attorney‘s
Offices and State Attorney’s General on cases that have settled for $3 billion, $2.2 billion, $500
million, etc. Bob previously was an associate at the law firm of Archer & Greiner in South
Jersey, was Of Counsel to Michael Chertoff at Latham & Watkins in North Jersey, and was a
partner at the New Jersey office of Boies, Schiller & Flexner LLP in Central Jersey, where he
currently resides. As well as practicing law, Bob served 30 years in the United States Army as a
Counter-terrorist and Counter-drug Officer which included various tours in the Middle East,
Europe, Asia and South and Central America. He was also the Army ground commander on
September 11, 2001 at the World Trade Center and retired from the New York Army National
Guard as a Colonel in the position of J-2, Director of Intelligence and Security for the State of
New York. During the time that Bob was engaged in these various endeavors so he could pay his

property taxes in the Garden State, his wife Hillary raised four wonderful children.



David Metcalf

David Metcalf is the United States Attorney for the Eastern District of Pennsylvania. As the
chief federal law enforcement officer for the District, Mr. Metcalf is responsible for all
federal criminal prosecutions and civil litigation involving the United States in the Eastern
District of Pennsylvania, which is one of the nation’s most populous districts with nearly six
million people residing within its nine counties (Berks, Bucks, Chester, Delaware,
Lancaster, Lehigh, Montgomery, Northampton, and Philadelphia counties), covering about
4,700 square miles. Mr. Metcalf supervises a staff of approximately 140 Assistant U.S.
Attorneys and Special Assistant United States Attorneys, and a similar number of non-
attorney support personnel at offices in Philadelphia and Allentown.

Prior to his appointment, Mr. Metcalf served several years as a federal prosecutor and
senior Department of Justice official. He started his career in the Department in 2015 as an
Assistant United States Attorney in the United States Attorney’s Office for the District of
Maryland, where he served as Deputy Chief of Appeals and prosecuted organized crime,
narcotics, and violent crime — winning the award for Excellence in the Prosecution of
Organized Crime. From 2019 to 2020, Mr. Metcalf served on detail as Senior Counsel to the
United States Deputy Attorney General and Counselor to the United States Attorney
General, supervising and counseling on the most significant criminal prosecutions pursued
by the Department, before returning home to the Eastern District of Pennsylvania in 2020,



where he was an Assistant United States Attorney prosecuting organized crime, gangs and
international drug trafficking, white collar fraud, and money laundering.

In October 2022, Mr. Metcalf left the Department of Justice to serve as Corporate Counsel,
Government and Regulatory Litigation, for Amazon.com, Inc., where he defended the
second largest company in the world against a significant and broad array of government
investigations and enforcement actions from international, federal, and state regulators.
Prior to working at DOJ, Mr. Metcalf was a lawyer at Covington & Burling LLP.

Mr. Metcalf graduated with a Bachelor of Arts (A.B) with honors, from Princeton University.
He received his J.D. from the University of Virginia School of Law, where he served as Editor
of the Virginia Law Review and graduated Order of the Coif, and then clerked for United
States Circuit Judge Albert Diaz, in the United States Court of Appeals for the Fourth
Circuit.

Mr. Metcalf is a member of the University of Pennsylvania Inn of Court.



