
Issues Faced by Noncitizens in NJ Criminal Courts 

Immigration Track (Studio 4) 

A discussion of the unique experience of noncitizens as victims, witnesses, and accused, 
in New Jersey's criminal courts. The panelists will address U visa protections for victims, 
ensuring access to courts for witnesses including through the use of virtual appearances, 
and the expansive constitutional mandate to provide Padilla advice to accused noncitizens 
in both municipal and superior courts. The panelists will also discuss the shared interests 
of prosecution and defense in serving the noncitizen community in New Jersey.  
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U NONIMMIGRANT VISA
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History behind the U Nonimmigrant Visa

In 2000, Congress passed the Victims of Trafficking and Violence Protection 
Act (including the Battered Immigrant Women’s Protection Act (BIWPA)), which 
created the U nonimmigrant classification (also known as the “U visa”) 

The U visa serves two purposes:

 Strengthen ability of law enforcement agencies to investigate and prosecute 
cases of domestic violence, sexual assault, trafficking, and other crimes; 
and

 Protect victims of crime who have suffered substantial mental or physical 
abuse due to the qualifying crime and are willing to help law enforcement 
authorities in the investigation or prosecution of the qualifying criminal 
activity
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Who is eligible

The U visa is set aside for:

- victims of certain crimes 

- who have suffered mental or physical abuse and 

- are helpful to law enforcement or government 

officials in the investigation or prosecution of 

certain criminal activity. 
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What constitutes qualifying criminal 
activity?

The following general categories of crimes constitute "qualifying criminal 

activities" for purposes of U visa eligibility.  

• Abduction • Abusive Sexual Contact • Being Held Hostage • Blackmail • 

Domestic Violence • Extortion • False Imprisonment • Felonious Assault • 

Female Genital Mutilation • Fraud in Foreign Labor Contracting • Incest • 

Involuntary Servitude • Kidnapping • Manslaughter • Murder • Obstruction of 

Justice • Peonage • Perjury • Prostitution • Rape • Sexual Assault • Sexual 

Exploitation • Slave Trade • Stalking • Torture • Trafficking • Witness Tampering 

• Unlawful Criminal Restraint 
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Qualifying criminal activity continued.

Qualifying criminal activity also includes 

- Any activity that violates Federal, state or local laws where the 

nature and elements of the crime are substantially similar to one 

of the crimes listed. 

- Attempt, conspiracy, or solicitation to commit any of the crimes 

listed above may also count as a "qualifying criminal activity."
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What is the role of law enforcement?

Law enforcement plays a vital role in the application process for a U visa.

The U visa can be a key tool for law enforcement to support their case. 

The U visa can help certain crime victims feel safer reporting crimes, so that 

they may be more willing to work with law enforcement, even if they do not 

have lawful immigration status. 

Law enforcement does not determine who is eligible for a U visa;

however, law enforcement provides vital information so that USCIS can 

determine if the person is eligible for a U visa. 
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What is the role of law enforcement?

Law enforcement provides information so that USCIS can determine if the 

person: 

• is a victim of a qualifying crime or criminal activity; 

• has information about the crime or criminal activity; and 

• is, was, or is likely to be helpful in the detection or investigation of the 

qualifying crime or criminal activity, or the prosecution, conviction, or 

sentencing of the perpetrator of the qualifying crime or criminal activity. 
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What is the role of law enforcement?

A victim must submit a signed certification from a law enforcement official. 

- USCIS Form 1-918, Supplement B, U Nonimmigrant Status Certification  

Form I-918 Supplement B - gives USCIS basic information about the criminal 

activity perpetrated against the victim and the victim's willingness to assist.

The law enforcement authority that completes and signs the certification 

will be considered the "certifying agency" and, therefore, the point of 

contact for USCIS should any questions about the certification arise. 
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What is the role of law enforcement?

WHICH LAW ENFORCEMENT AUTHORITIES ARE ELIGIBLE TO CERTIFY

• Any Federal, state, or local law enforcement authority ( including prosecutors and judges) 

that has responsibil ity for the detection, investigation, prosecution, conviction, or 

sentencing of qualifying criminal activity. 

• I f  more than one qualifying law enforcement authority is involved in the case, such as a 

Federal  agency and a local agency, any one of them may complete the certif ication. 

• Law enforcement authorities with criminal investigative jurisdiction in their respective 

areas of expertise, such as child protective services, the Equal Employment Opportunity 

Commission, and the Department of Labor may also complete the certif ication. 
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What is the role of law enforcement?

WHO CAN SIGN A CERTIFICATION?

• The head of the certifying agency. 

• Any person in a supervisory role who is specifically designated by the 

head of the agency to sign. 

• A Federal, state, or local judge. 
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What is the role of law enforcement?

IS ANY LAW ENFORCEMENT AUTHORITY REQUIRED TO COMPLETE A 

CERTIFICATION?  NO

A certification is only one of the requirements for U visa eligibility (but 

the U visa will be denied without it).

Certification by itself does not grant any immigration benefit. 

USCIS reviews all of the evidence submitted along with the 

certification and also conducts a thorough background check on each 

applicant.
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What is the role of law enforcement?

AT WHAT STAGE IN A CRIMINAL CASE CAN A LAW ENFORCEMENT 

AUTHORITY SIGN A CERTIFICATION? ANY TIME

After detection of the criminal activity or while an investigation or 

prosecution is pending and after the case is over. 

Regardless of how the case turns out: a conviction, prosecution, or arrest is 

not necessary for a victim to be eligible a certification. 

Certification applies even if the perpetrator is acquitted or convicted of a 

different crime. 
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THANK YOU

Lauren Anselowitz

Partner – Harlan York and 
Associates

Lanselowitz@immigrationlawnj.com
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Padilla v. KY, 559 U.S. 356 (2010)

• Mr. Padilla faced criminal charges 
related to possession & transportation 
of marijuana.

• His defense attorney told him that if 
he pled guilty, “he did not have to 
worry about immigration…”

• Spoiler alert: his attorney was wrong!

 The U.S. Supreme Court held that 
criminal defense counsel has a 
constitutional duty to advise defendants on 
the immigration consequences of a guilty 
plea.

2



3

Criminal 
Convictions 

Trigger Various 
Immigration 

Consequences

Ineligibility or denial 
of applications: 

• Lawful Status 

• Green card/ LPR 

• Citizenship

Travel Consequences

• Inability to reenter the US

• Enhanced Sentence for 
Illegal Re-Entry

Ineligibility for 
bond (bail) in 
Immigration 

Court

Bars to relief 
(defenses) from 

removal

Deportation & 
enforcement 

exposure

3
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IDENTIFYING NONCITIZENS

Person was born in the USA

They are a U.S. citizen. 

The End.

Person was not born in the 
USA

They have been Naturalized. 

They are an LPR (lawful permanent resident/ 
green card holder). 

They have an unexpired visa or other 
status (i.e.: TPS, DACA, asylee, refugee…)

They had status, which is now  
expired (i.e.: “10 yr visa”) 

They have never been issued any 
documents. 
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Preparing Noncitizens 

Remind noncitizens: “Out 
of jail may not be out of 
custody”

Give noncitizens tools for 
how to respond if 
approached by DHS/ICE 

Get an emergency contact 
phone number for all 
noncitizens & copies of 
any immigration 
documents.

Note: place of birth, date 
of birth, A number for all 
defendants born outside 
the USA. 
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** Out is not necessarily out**
The effect of an ICE detainer

6

NJ DOC ICE

The existence of an ICE detainer virtually ensures that the client will be 
apprehended by ICE upon leaving NJ state custody.
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ICE Detainers: Form I-247 
• The detainer is a request that such agency advise the Department, prior to
release of the noncitizen, in order for the Department to arrange to assume 
custody, in situations when gaining immediate physical custody is either 
impracticable or impossible. 

8 C.F.R. §287.7(a)

• "[W]hile immigration detainers are an important part of ICE’s efforts..., they
are not mandatory as a matter of law."

ICE Director Ragsdale (Feb. 2014)

• “Both the federal regulation and the 10
th

amendment anti-commandeering 
requirement bar treating a detainer as an obligation rather than a request.” 

Galarza v. Szalczyk, 745 F.3d 634 (3d Cir. 2014)

A ICE detainer is NOT a judicial warrant: it’s an administrative request signed by 
an ICE agent and never reviewed by a judge to hold a noncitizen for 48 hours 
(excluding weekends and federal holidays) after release from state custody. 
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Judicial warrants vs. ICE warrants

8
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What makes NJ special? 

The NJ Immigrant Trust Directive prevents any NJ facility from holding 
anyone pursuant to an ICE detainer after midnight on the date their 
release is ordered by a NJ judge.

B. Limitations on assisting federal immigration authorities in enforcing federal civil immigration law. 
Except pursuant to Sections II.C and III below, no state, county, or local law enforcement agency or official shall 
provide the following types of assistance to federal immigration authorities when the sole purpose of that assistance 
is to enforce federal civil immigration law:… 
6. Continuing the detention of an individual past the time he or she would otherwise be eligible for release from 
custody based solely on a civil immigration detainer request, unless the detainee: 
a) is currently charged with, has ever been convicted of, has ever been adjudicated delinquent for, or has ever been 

found not guilty by reason of insanity of, a violent or serious offense as that term is defined in Appendix A; 
b) in the past five years, has been convicted of an indictable crime other than a violent or serious offense; or
c) is subject to a Final Order of Removal that has been signed by a federal judge and lodged with the county jail or 

state prison where the detainee is being held. 
Any such detention may last only until 11:59 pm on the calendar day on which the person would otherwise have been 
eligible for release.

https://www.njoag.gov/trust/
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Access to NJ Courts from ICE 
Custody 

Judge Haines of the U.S. District Court for the
Western District of Pennsylvania granted
a preliminary injunction requiring ICE DHS to
provide individuals detained at the Moshannon
Valley Processing Center (MVPC) immediate
virtual access to the New Jersey court system.

“[W]hen ICE assumes legal authority over an
individual, it includes responsibility for the
individual’s rights and protections…”

https://www.lowenstein.com/news-insights/firm-news/legal-services-of-new-jersey-
harvard-law-school-crimmigration-clinic-and-lowenstein-sandler-llp-secure-preliminary-
injunction-against-federal-government
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• The Sensitive Locations Memo has been rescinded, but courts were 
never included. 

• ICE cannot enter “closed” courtrooms– FN & FG cases

• Directive 07-19 (May 2019) remains in effect
 Court officials shall stop collecting information about an individual’s immigration status 

unless it is necessary

 ICE officials should identify themselves to courthouse security personnel – sheriff’s officers at 
a county courthouse and local police officers at a municipal court -- and state the purpose 
of their visit. 

 Security personnel should ask ICE agents to display a copy of the document that authorizes 
an arrest. 

 Absent an emergency, ICE agents should conduct an arrest upon conclusion of the relevant 
court event, in a non-public area.

Can ICE enter courts?
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But what criminal 
contact actually  matters 
for noncitizens? 

Everything, 
please! 
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What 
Constitutes a 
Conviction? 

8 USC §1101(a)(48)

the person has entered a plea of guilty 
or has admitted sufficient facts to warrant a finding of 

guilt, 

the judge ordered some form of 
punishment, penalty, or restraint 
on liberty. 

“Punishment” includes rehab, treatment, probation, fines, 
community service, restitution. 

Matter of Mohamed, 27 I&N Dec. 92 (BIA 2017). 

&
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A conviction by any other name… 

NOT a conviction

• PTI with no plea 

• Resolutions in juvenile court

• Ordinance violations

Conviction
• Recovery Court 

• “Plea-TI”/ PTI with a plea: 
This remains a conviction even if client is successful 
and charges are dismissed by the state 

• VOP sentences: Relate back to the 
original plea offense

• Municipal Court outcomes 
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Providing 
Padilla Advice
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What Constitutes Adequate Padilla Advice? 

“[W]e agree that there is no relevant difference “between an act of 
commission and an act of omission” in this context.” 

Padilla v. KY, 559 U.S. 356, 370 (2010)

“Lack of clarity in the law, however, does not obviate the need for counsel to 
say something about the possibility of deportation, even though it will affect 
the scope and nature of counsel's advice.” 

Padilla v.KY, 559 U.S. 356, 369 (2010)

Clients cannot decline Padilla advice:

Advice must be provided; it need not be followed! 
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Adequate Padilla advice? 

INSUFFICIENT: 

This level of advice may be grounds for a 
claim of IAC

• You may become removable if you are 
convicted of this crime

• You may become removable if you are 
convicted of a CDS offense

• You should meet with an immigration 
attorney to discuss removability
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Where does the Prosecutor figure in? 

“[I]nformed consideration of possible deportation 
can only benefit both the State and noncitizen 
defendants during the plea-bargaining process. By 
bringing deportation consequences into this 
process, the defense and prosecution may well be 
able to reach agreements that better satisfy the 
interests of both parties.”

Padilla v. KY, 559 U.S. 356, 373 (2010)
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Admonitions & Advisals

Generic advisals will not meet counsel’s constitutional obligation to provide 
specific individualized advice. 

“It is counsel’s duty, not the court’s, to warn of certain immigration consequences, and 

counsel’s failure cannot be saved by a plea colloquy.” 
US v. Rodriguez-Vega, 797 F.3d 781, 786-787 (9th Cir. 2015).

“Lee’s understanding that the “could result” immigration warning was a “standard 

warning” did not prevent a finding of prejudice from counsel’s failure to warn of specific 

actual consequence of mandatory deportation.” 
Lee v. US, 582 U.S. 357, 369-70 (2017). 

“That a defendant may have received valid advisements [regarding possible immigration 

consequences] from the court does not entail that he has received effective assistance of 

counsel in evaluating or responding to such advisements.”
In re Resendiz, 25 Cal. 4th 230, 240-42 (2001)



20

QUESTIONS?
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Lauren Anselowitz is a partner of the firm Harlan York and Associates. 
Lauren Anselowitz, named to Best Lawyers in America, her most noted accomplishments 
include successfully arguing multiple cases under the Convention Against Torture before 
the U.S. Immigration Court. The Executive Office for Immigration Review reported that less 
than 1% of these cases are granted. Ms. Anselowitz also won oral argument before the U.S. 
Third Circuit Court of Appeals, one step below the U.S. Supreme Court, to vacate a 
deportation order for a client of the firm. In recent years, she has personally represented 
clients of Harlan York & Associates at Immigration Court and Service Offices in New Jersey, 
New York, Connecticut, Pennsylvania, Massachusetts, Virginia, North Carolina, Georgia, 
and Florida. Ms. Anselowitz has successfully resolved complex family and employment-
based green card applications, issues of citizenship and a number of different 
nonimmigrant visa petitions. A graduate of North Carolina State University and Seton Hall 
Law School, Ms. Anselowitz earned a Master of Arts Degree from the John C. Whitehead 
School of Diplomacy and International Relations. She also attended the American 
University in Cairo, Egypt and served in the field of international criminal law at the Special 
Court for Sierra Leone. 



Honorable Pedro J. Jimenez, Jr., JSC serves in the Criminal Division, New Jersey Superior 
Court, Middlesex Vicinage, and sits in New Brunswick, New Jersey.  Appointed to the Bench 
in 2008, he formerly served in the Family, Criminal and Civil Divisions of the Mercer 
Vicinage until being reassigned to the Middlesex Vicinage in 2017.  He has been designated 
by Chief Justice Rabner as a wiretap judge and as one of the few judges authorized to 
maintain supervision over the State Grand Jury. 

 

Judge Jimenez is a former Assistant Prosecutor with the Middlesex County Prosecutor’s 
Office and subsequently became a Deputy Attorney General, New Jersey Department of 
Law & Public Safety, Division of Criminal Justice, where he served in the Economic Crimes 
and Gangs and Organized Crime Bureaus.  He was designated Counsel to the New Jersey 
State Police Street Gang Bureau, where he was responsible for managing the investigation 
and prosecution of major street gang cases conducted by the State Police.  Judge Jimenez 
has been a member of the Supreme Advisory Court Committee on Minority Concerns, 
Middlesex Vicinage, the New Jersey State Bar Association’s Task Force on Diversity and the 
New Jersey Supreme Court Committee on Minority Concerns.  Past Co-Chair of the NJSBA 
Diversity Committee, he is a member and Past President of the Hispanic Bar Association of 
New Jersey and has also been a member of the New Jersey Board of Bar Examiners 
Committee on Character. 

 

Judge Jimenez has been a member of the C. Willard Heckel American Inn of Court.  He was 
an Adjunct Professor at Essex County College, Union County College, Rutgers University 
and Fairleigh Dickinson University, and an Adjunct Professor of Law at Seton Hall University 
School of Law.  He is the recipient of ICLE’s Distinguished Service Award and the NJSBA 
Diversity Committee’s Thurgood Marshall Award.  

 

Judge Jimenez received his B.A. from Rutgers University and completed the summer 
Council on Legal Education Opportunity (CLEO) program at Wake Forest University School 
of Law.  He received his J.D. from Northeastern University School of Law, where he was a 
member and Chair of the Latino Law Students Association and served several internships, 
and his LL.M. in Trial Advocacy from Temple University’s James E. Beasley School of Law.  
He clerked for the Honorable Travis L. Francis, A.J.S.C. and the Honorable Marina 
Corodemus, J.S.C. (both now retired). 

 



Prosecutor John McDonald 

 

 

908-575-3300 

Email 

John P. McDonald was sworn in as the Somerset County Prosecutor on July 1, 2022. He was 
nominated to the position by Governor Phil Murphy and confirmed by the New Jersey State 
Senate in June 2022. 

Mr. McDonald graduated from Seton Hall Law School in 1979 and thereafter served a 
Judicial Clerkship with the Hon. Joseph F. Walsh in the Superior Court in Essex County. 

From 1980 to 2017 he practiced law with Michael J. Rogers at McDonald Rogers in 
Somerville. Mr. Rogers is a former Superior Court Judge, having served from 2017 through 
2022. He currently serves as Executive Chief Assistant Prosecutor at the Somerset County 
Prosecutor's Office. 

On July 12, 2017 Prosecutor McDonald was sworn in as a Judge of the Superior Court of 
New Jersey. He was nominated to the position by Governor Christopher Christie and 
confirmed by the New Jersey State Senate in June 2017. During his five years of Judicial 
service, he was assigned to the Family Part and handled matrimonial and domestic 
violence cases. 

Mr. McDonald served as the President of the Somerset County Bar Association and as the 
President of the Association of Criminal Defense Lawyers of New Jersey. 

In 2007 Mr. McDonald was admitted as a Fellow of the American College of Trial Lawyers. 

https://somersetprosnj.gov/commandstaff/bio/1958#modal-email-1958


In 2010 Mr. McDonald was awarded the Equal Justice Medal by Legal Services of New 
Jersey in recognition of many years of pro bono services to indigent clients. 

In 2013 Mr. McDonald was recognized as the Somerset County Professional Lawyer of the 
Year by the New Jersey Commission on Professionalism in the Law. 

In 2016 Mr. McDonald was awarded the Hon. Lawrence A. Whipple award by the 
Association of Criminal Defense Lawyers of New Jersey recognizing his professionalism, 
dedication to, and passion for the law. 

 










