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Closing With Emotion: The Differential Impact of Male Versus Female
Attorneys Expressing Anger in Court

Jessica M. Salerno, Hannah J. Phalen, Rosa N. Reyes, and N. J. Schweitzer
Arizona State University

Emotion expression is a key part of trial advocacy. Attorneys are advised to gain credibility with juries

by demonstrating conviction through anger expression. In 3 experiments, we tested whether expressing

anger in court makes attorneys more effective and whether this depends on their gender. We randomly

assigned participants (n = 120 undergraduates) to view a male or female attorney presenting the same

closing argument in either a neutral or angry tone (Experiment 1). They reported their impressions of the

attorney and how likely they would be to hire the attorney. People used the positive aspects of anger (e.g.,
conviction, power), to justify hiring an angry male attorney. Yet, they used the negative aspects of anger

(e.g., shrill, obnoxious), to justify not hiring a female attorney. We replicated this effect in Experiment

2 with a community sample (n = 294). Experiment 3 (n = 273) demonstrated that the attorney anger by

gender interaction generalized to perceptions of effectiveness across a set of additional attorney targets.

Finally, a high-powered analysis collapsing across experiments confirmed that when expressing anger

relative to when calm, female attorneys were seen as significantly less effective, while angry male

attorneys were seen as significantly more effective. Women might not be able to harness the persuasive

power of expressing anger in the courtroom, which might prevent female attorneys from advancing in

their careers.
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Supplemental materials: http://dx.doi.org/10.1037/1hb0000292.supp

In Ferguson v. Moore (1897), the plaintiff's attorney began to
shed tears during a passionate appeal to the jury in his closing
argument. The defendant challenged this emotional display as
inappropriate on appeal, but the appellate court declared
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Public Significance Statement
Although male and female attorneys are taught to express anger to communicate conviction about

their case, this advice can backfire for women. When male attorneys delivered a closing statement

with anger (vs. no anger) people drew positive inferences about them (e.g., influential, commanding),
which made them more likely to hire them; yet, when female attorneys delivered the same closing

argument with anger, people drew negative inferences about them (e.g., shrill, overly emotional),
which made them less likely to hire them. Not being able to harness the power of expressing emotion

in the courtroom might put female attorneys at a detriment that prevents them from getting promoted

and advancing in their careers.
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thal, 2009). Emotion expression continues to be a key part of trial
advocacy. Attorneys are advised to gain credibility with juries by
humanizing themselves through appropriate emotion expression
(Golberg & McCormack, 2016) and are warned that an absence of
emotion might be perceived as a lack of conviction (Lubet, 2004).
They are taught that including indignation and anger, in particular,
during closing statements "is a great way to close a case" (Foster,
2010, p. 10). Attorneys are even taught to maximize the effects of
anger expression by interspersing anger with humor and stoicism
so that the jurors do not become desensitized to their emotion
expression (Caldwell, Perrin, & Frost, 2002). Yet, no empirical
research has established that expressing anger does, in fact, help
attorneys in court. Further, it is important to test whether this
courtroom strategy is equally advisable for male and female attor-
neys given that women are often penalized for expressing emo-
tion-especially anger (e.g., Brescoll & Uhlmann, 2008; Salerno
& Peter-Hagene, 2015). Three experiments address these gaps by
investigating whether expressing anger during a closing statement
has a differential impact on attorneys' effectiveness potentially
helping male attorneys, but hurting female attorneys. We also
investigate the psychological process underlying this potential
gender bias.

Attorneys' Emotional Delivery and Effectiveness in
Court

Researchers have interviewed clients and attorneys about what
makes attorneys effective in general (e.g., courtroom speaking
skills, Boccaccini, Boothby, & Brodsky, 2002); yet, there are
surprisingly few true experiments that manipulate aspects of an
attorney's style of delivery to test its causal effects on perceptions
of the attorney's effectiveness. Rare exceptions demonstrate that
perceptions of attorneys' effectiveness are influenced by stylistic
factors beyond the strength of their arguments, such as their use of
Powerpoint (Park & Feigenson, 2013) or ingratiating themselves to
the jury during closing statements (Ziemke & Brodsky, 2015).

Trial advocacy education often argues that one way that attor-
neys might be more effective is to deliver their courtroom narra-
tives with emotion (e.g., Caldwell et al., 2002; Foster, 2010;
Golberg & McCormack, 2016; Lubet, 2004). Emotion expres-
sion particularly indignation and anger is described as a nec-
essary part of delivering a closing argument (Golberg & McCor-
mack, 2016; Lubet, 2004). Although there is little experimental
evidence regarding this claim in the contexts of attorneys' court-
room delivery, some research supports this idea indirectly. Evi-
dence and testimony are more persuasive to jurors when presented
in more emotionally evocative ways (e.g., Bell & Loftus, 1985;

Salerno, 2017). For example, defendants who express emotional
distress are perceived as more credible relative to defendants who
deliver the same testimony without emotion, which reduces their

likelihood of being convicted (e.g., Heath, Grannemann, & Pea-
cock, 2004). These studies do not address attorneys' emotionality
specifically, but suggest that emotional rhetoric might make them
more effective in court.

Social Information Theory of Emotion

Why, theoretically, might expressing anger make an attorney
more effective? The Emotion as Social Information Theory argues

that the functional purpose of expressing emotion is to gain influ-
ence over others (Van Kleef, Van Doom, Heerdink, & Koning,
2011). Others argue that the function of anger, specifically, is to
resolve social bargaining conflicts in one's favor (Sell, Tooby, &

Cosmides, 2009; Tooby, Cosmides, Sell, Lieberman, & Sznycer,
2008). This is due, in part, to the theory that we infer information
about others when they express anger. For example, people per-
ceive others to be more competent when they are angry, which
makes them confer higher social status on angry targets (Tiedens,
2001; Tiedens, Ellsworth, & Mesquita, 2000). These inferences
drawn from people's anger might make those who express their
opinions with anger more or less influential.

Whether anger expression increases or decreases social influ-
ence depends on whether anger is appropriate for the given con-
text. For example, in competitive negotiation situations, expressing
anger increases concessions from others (i.e., increases influence)
because it provides information about the least amount of money
the angry negotiator is willing to accept (Demoulin, 2008). In
contrast, when people are asking for help, expressing anger re-
duces others' willingness to help them, in part because the anger is
perceived as inappropriate for the context (van Doom, van Kleef,
& van der Pligt, 2015). Similarly, emotion expression by witnesses
or victims testifying in court detracts from their credibility when
the emotional intensity does not match what mock jurors consider
appropriate for the event (Golding, Fryman, Marsil, & Yozwiak,
2003; Rose, Nadler, & Clark, 2006). Thus, people draw inferences
about others from the emotion they express (Hareli & Hess, 2010;
Keltner & Haidt, 1999; Van Kleef et al., 2011), which can deter-
mine their level of influence but what specific inferences they
draw from the emotion depends on what is considered appropriate
for the context (Van Kleef et al., 2011).

The question, then, is whether anger is considered appropriate
when expressed by attorneys arguing cases in court. Americans'
current fascination with incredibly popular courtroom dramas like
Bull, Law and Order, How to Get Away with Murder, or The

People v. O.J. Simpson (e.g., Kissell, 2016; Levin, 2016; Zum-
berge, 2015) might lead jurors to expect their attorneys to deliver
dramatic, impassioned, and angry speeches during trials, as they
often do on TV. Fictional crime dramas can, in fact, create expec-
tations in viewers that affect their judgments about specific legal
cases (for review, see Groscup, 2015). Further, trial advocacy
education argues that an attorney's lack of emotion might be
interpreted as a lack of belief in his or her client's case (e.g., Lubet,
2004). This is consistent with social psychological evidence that
judgments of emotion appropriateness are based on assessments of
emotion type and intensity of expression but also on the lack
thereof (Warner & Shields, 2009). Thus, prosecutors delivering
their closing statement in a heinous case might be a context in
which anger is not only appropriate, but the lack thereof might be
perceived as inappropriate. Yet, in practice, the courtroom strategy
of expressing anger recommended by legal education might be less
effective for female attorneys relative to male attorneys.

Attorney Gender and Anger Expression

In general, there is evidence that women often have less influ-
ence than men in the legal system, from jurors (Golding, Brad-
shaw, Dunlap, & Hodell, 2007; Hastie, Penrod, & Pennington,
1983; Kirchmeyer, 1993; Nemeth, Endicott, & Wachtler, 1976;
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Rose, Diamond, & Murphy, in preparation) to expert witnesses
(Larson & Brodsky, 2010; Larson & Brodsky, 2014; Schuller,
Terry, & McKimmie, 2001). There is also evidence of a gender
bias against female attorneys, specifically. Female attorneys are
underrepresented at the highest levels of the field: Among "Big
Law" firms, only 18% of equity partners are women despite
women making up 52.7% of matriculating law students (American
Bar Association, 2017). Further, jurors continue to exhibit bias
against female attorneys, which can also contribute to women
failing to advance their careers based on lower success rates in
court (for review, Nelson, 2004). Empirical studies have shown
that male attorneys are taken more seriously (Brown & Campbell,
1997) and are more likely to be hired (Hodgson & Pryor, 1984)
than female attorneys. Male attorneys are also more effective at
obtaining not guilty verdicts from mock jurors and are rated as
more likable than female attorneys (Hahn & Clayton, 1996). Male
attorneys averaged larger awards than did female attorneys in a
sample of actual arbitration outcomes (Lipsky, Ryan Lamare, &

Gupta, 2013). Although many factors may contribute to these
gender disparities, such as family unfriendly policies, many schol-
ars have theorized that this disparity is driven, in part, by gender
bias and stereotypes associated with female attorneys (e.g., Lee,
2016; Levinson & Young, 2010; Sterling & Reichman, 2012).
Indeed, there is evidence that law students exhibit implicit gender
biases implicitly associating "male" with the concepts "judges"
and "career," while implicitly associating the concepts "female"
with "paralegals" and "home/family" (Levinson & Young, 2010).

We experimentally test one potential contributor to the gender
disparity in perceptions of attorneys' effectiveness: Perhaps female
attorneys are perceived to be less effective than male attorneys
because the courtroom strategies recommended by legal education
that work well for men such as expressing anger might not
work for women. Legal scholars have theorized that female attor-
neys might encounter gender biases when developing their court-
room style having to walk the line between looking abrasive
when exhibiting traditionally masculine traits associated with good
lawyering like being assertive or aggressive, and looking weak
when exhibiting traditionally feminine traits like being soft-spoken
(e.g., Lee, 2016; Nelson, 2004). In empirical support of these
arguments, one experiment demonstrated that male mock jurors
were significantly more influenced by an aggressive male attorney
relative to a passive male attorney, passive female attorney, or
aggressive female attorney (the former three conditions did not
differ from each other). In contrast, female mock jurors were
unaffected by the attorneys' gender or aggression level (Hahn &

Clayton, 1996). Thus, male attorneys benefitted from the often-
recommended and traditionally masculine trial tactic of displaying
aggression, while this strategy was not effective for female attor-
neys. Of note, although adopting a more traditionally masculine
style did not gain influence for female attorneys, they also were not
penalized for doing so.

Yet, studies outside of the attorney context do demonstrate that
women are penalized for expressing anger, specifically. In profes-
sional settings, men are perceived as more competent and confi-
dent when they express anger (Brescoll & Uhlmann, 2008; Tie-
dens, 2001), whereas women are perceived as significantly less
competent and effective regardless of whether the woman is a
trainee or a CEO (Brescoll & Uhlmann, 2008; Lewis, 2000).
Compared with anger expressed by men, anger expressed by

women in the workplace is perceived to be detrimental to inter-
personal interactions, but also to the organization at large (Gibson,
Schweitzer, Callister, & Gray, 2009).

There are several theoretical explanations in the social psycho-
logical literature for why men are rewarded for expressing anger,
while women are penalized. First, anger is thought to be a mas-
culine trait (Kelly & Hutson-Comeaux, 1999) that is expected
more from men than women (Fabes & Martin, 1991; Salerno,
Peter-Hagene, & Jay, in press). As a result, women are often
penalized for showing an emotion that violates their gender ste-
reotype (Heilman, Wallen, Fuchs, & Tamkins, 2004). Second,
people make external attributions when men express anger (e.g.,
"he's just having a bad day!"), but make internal attributions for
female anger (e.g., "she is an emotional person"; Barrett & Bliss-
Moreau, 2009; Brescoll & Uhlmann, 2008). This suggests that
male attorneys' anger might be attributed to their conviction about
the case, whereas the same anger from female attorneys might be
attributed to them being overly emotional people. Finally, anger
expression might serve as a nongender-related excuse to express
bias against women. The Justification-Suppression Model of Prej-
udice argues that people still harbor prejudice, but are motivated to
avoid blatant expressions of that prejudice (Crandall & Eshleman,
2003). Anger expression might justify discrediting a female attor-
ney for a reason that is not based (explicitly) on gender.

The only studies, to our knowledge, that demonstrate a gender
bias against female anger in a legal context, specifically, focus on
jurors. Female mock jurors lost influence when they expressed
their opinion during deliberation with anger relative to the same
arguments without anger, whereas male mock jurors gained influ-
ence over others when contributing the exact same angry argu-
ments (Salerno & Peter-Hagene, 2015; Salerno et al., in press).

One experiment provided support for the Justification-Suppression
Model of Prejudice explanation for this effect: Although both male
and female jurors who expressed anger were perceived as similarly
more emotional than when they did not express anger, that per-
ceived emotionality was selectively used against female, but not
male, jurors (Salerno et al., in press). Thus, people might use anger
expression as a nongender-related excuse to express their bias
against women (e.g., "I wouldn't want to hire her as an attorney
because she's too emotional, not because she's a woman!"), while
using that very same anger to justify hiring a male attorney.

We build upon this research regarding jurors by investigating
whether this bias against angry women will generalize to a context
where anger expression might be not only appropriate, but ex-
pected: an attorney arguing in court. As discussed, the effect of
anger depends on the extent to which it is appropriate for the
context (Van Kleef et al., 2011). One could argue that the other
contexts in which experiments have investigated gender and anger
expression thus far have a norm of nonemotionality: jurors, expert
witnesses, CEOs, and office workplaces. Scholars have theorized
several reasons why being an attorney arguing in court might
present unique circumstance that could buffer women against
backlash from acting in more masculine and aggressive ways.
Namely, because female attorneys have status conferred on them
by an external source (i.e., the court), because the behavior is
relatively expected based on frequent TV and media portrayals of
aggressive female attorneys, and because female attorneys are
aggressively advocating on behalf of a third party, which is con-
sistent with stereotypes that women are communal and nurturing
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(Kupfer-Schneider, Tinsley, Cheldelin, & Amanatullah, 2010).
These theories have not, however, been empirically tested. Thus, it
is possible that the gender bias against female anger we see in
other contexts could be reduced by the expectation that female
attorneys should be delivering emotion in their closing statements
in their role as strong and convicted advocates for their clients.
Therefore, we tested whether it is possible for people to accept
women expressing anger by focusing on a context where anger is
potentially professionally appropriate and expected: prosecutors
delivering a closing statement in a case involving a mother who
was murdered in heinous manner in front of her infant child.

Qualitative interviews with both female attorneys and judges, as
well as court transcripts, have revealed that female attorneys who
raise their voices are sometimes admonished for being shrill, while
male attorneys raising their voice are seen as aggressive (Bogoch,
1999; Defense Research Institute [DRI], 2004) ironically some
of these same judges cited bias against aggressive female attorneys
as one of their biggest challenges (DRI, 2004). Researchers have
attempted to test the impact of attorneys' emotion expression by
adding more descriptive words to a verbal transcript of a prose-
cutor's closing statement (e.g., "Edward was stuffing the drugs
into his bag" [factual] vs. "Edward was frantically stuffing the
drugs into his bag" [emotional]), which yielded inconsistent ef-
fects. Voss and Van Dyke (2001) found that more descriptive
words about the crime or the defendant made closing statements
more effective (although more descriptive words about the victim
made closing statements less effective). Elliott (2011) used the
same manipulation and also manipulated attorney gender. He
found that male prosecutors were perceived to be more effective
than female prosecutors overall, but attorneys' emotion expression
did not influence these perceptions for male or female attorneys.
The null findings might be due, however, to a relatively subtle
manipulation of attorney "emotion": their use of descriptive versus
nondescriptive words. That is, the construct validity of this ma-
nipulation as a test of attorney emotion expression is debatable.
Further, this was not a manipulation of anger, specifically. Because
attorneys' anger is often expressed through tone, gestures and the
volume of their voice, we extended previous research to a manip-
ulation that was more theoretically relevant to our hypotheses and
more realistic to jurors' experience than reading a trial transcript:
videos of attorneys delivering the same closing argument in a calm
versus angry manner.

Research Overview and Hypotheses

In three experiments, participants viewed a video of a male or
female attorney delivering the same closing statement, either in a
relatively calm tone or in an angry tone, and responded to mea-
sures designed to assess how effective the attorney was, such as
how likely they would be to hire the attorney (Hodgson & Pryor,
1984). We tested competing hypotheses. Based on previous find-
ings in contexts where nonemotionality is normative, such as
workplace settings (Brescoll & Uhlmann, 2008; Lewis, 2000) or
jury deliberation (Salerno & Peter-Hagene, 2015; Salerno et al., in
press), we predicted a significant interaction between attorney
anger expression and attorney gender. More specifically, we pre-
dicted that people would want to hire a male attorney more when
he delivers a closing statement in an angry tone than when he
delivers the same closing in a calm tone. In contrast, people would

want to hire a female attorney less when she delivers the same

closing statement in an angry tone relative to a calm tone. The

competing prediction was that the interaction might not generalize

to the attorney context because anger is considered appropriate and

perhaps even expected from attorneys. In that case, we predicted a

main effect, such that angry attorneys would be more effective

than calm attorneys, regardless of gender.

In the event the attorney gender by anger interaction is signif-

icant, we hypothesized a moderated mediation process to explain

this effect through participants' inferences about the attorneys. To

test Justification-Suppression Theory, we asked participants to

report what negative inferences (e.g., shrill, hysterical) and posi-

tive inferences (e.g., convicted, powerful) they drew about the

attorney. We predicted that people would draw negative inferences

from anger expressed by a female attorney, which would in turn

justify not hiring her relative to a calm female attorney. In contrast,
people would draw positive inferences from anger expressed by a

male attorney, which would in turn, justify hiring him relative to a

calm male attorney.

Finally, we tested an alternative theoretical explanation for a

bias against angry female attorneys: whether people attributed the

male attorney's anger to external causes but the female attorney's

anger to internal causes (Studies 2 and 3). Given that this expla-

nation was not ultimately supported, we summarize it briefly in the

general discussion and provide detailed methods and analyses in

supplemental materials.

Study 1

Participants, Design, and Procedures

Participants were 132 undergraduates from a psychology subject

pool. Twelve participants (9%) were excluded for failing to cor-

rectly identify the gender of the attorney in the video. Seven

additional participants (6%) were excluded for completing the

experiment in less than 3 min, which would be an unreasonable

amount of time given that the video they were expected to watch

ranged from 1:30-2:07 minutes; 113 participants remained. Par-

ticipants were instructed that they would be watching a video of an

attorney giving a closing argument in a case. They were reminded

to make sure that their sound was turned up so that they could hear

it clearly. Participants watched a video of prosecutor delivering a

segment of an actual closing argument from a murder case. They

were randomly assigned to watch a video where the attorney was

either male or female and delivered the same script in either a calm

or angry tone. Thus, the experiment comprised a 2 (Attorney

gender) X 2 (Attorney anger: calm, angry) between-subjects de-

sign. After watching the video, participants completed measures of

inferences about the attorney, the likelihood that they would hire

the attorney, and manipulation checks in that order. Demographic

measures were mistakenly omitted, but collected in Studies 2 and

3. The participants were granted one course credit through the

online research participation system. All procedures were ap-

proved by Arizona State University's Institutional Review Board

and all data sets are available at the Open Science Framework

(osf.io/mpf64).

388



ANGRY ATTORNEYS

Materials

We utilized a real closing statement that had been delivered by

an attorney in an actual murder case as a script for our actors. The
case was chosen because the crime was disturbing enough that

jurors might reasonably expect a prosecutor to express anger about

the crime. This was done purposely to provide the strongest

possibility for a female attorney to be perceived as justified in
expressing anger, because the context might render her anger

expression appropriate. The closing statement described how a

single mother was stabbed several times in the head and throat in

her home, while her 1-year-old son witnessed the crime and was

later found covered in his mother's blood. To produce the videos,
we hired two professors who both have law degrees and previous

courtroom experience. We filmed them delivering the closing

statements while standing at a podium in a mock courtroom. Both

actors delivered the closing statement in a calm tone. Next, they
delivered the exact same closing statement in an angry tone. We

ensured that they were expressing anger in a similar manner and to

a similar degree in several ways. First, we provided cue cards of

the script, which included indicators of when the lawyers should

increase the volume of their voice, give emphasis, and slam on the
podium to convey anger. Second, the actors observed each other

deliver several practice runs, and we discussed ways in which they

could both modify their performance to be more similar to each

other.

Measures

Inferences about the attorney. Participants were told that we
were interested in their first impressions of the attorney that they

formed during the video. Participants rated the attorney on a list of

negative inferences (i.e., shrill, biased, overly emotional, self-

righteous, irritating, overreacting, grating, obnoxious, harsh,
vengeful, hysterical, or dramatic) intermingled with positive infer-

ences (i.e., commanding, self-possessed, strong, confident, knowl-

edgeable, convincing, powerful, convicted, competent, persuasive,
influential, charismatic, likable, or passionate) all presented in a
randomized order. They indicated their responses on 7-point scales

from strongly agree to strongly disagree for each of these infer-

ences. The scales were reverse scored such that higher numbers
meant stronger inferences were being made (i.e., stronger agree-

ment with each inference). The negative inferences formed a

reliable scale (a = .84); the positive inferences also formed a

reliable scale (a = .88).
Likelihood of hiring the lawyer. Participants were asked

how likely they would be to hire the lawyer if they needed one on

a 7-point scale from not at all likely to extremely likely, similar to

previous research (e.g., Brown & Campbell, 1997; Hodgson &
Pryor, 1984).

Manipulation checks. Participants reported the attorney's

gender. We also assessed the degree to which participants per-
ceived the attorneys as angry to ensure our anger manipulation was

equally successful for both the male and female attorney. Partici-

pants indicated the extent to which they agreed that the attorney in

the video was angry on a 7-point scale from strongly agree to
strongly disagree. Scores were reverse scored such that higher

numbers meant that they perceived the lawyer as more angry.

Study 1 Results

We conducted a series of 2 (Attorney gender) X 2 (Attorney

anger: calm, angry) between-subjects analyses of variance

(ANOVAs) on the anger manipulation check and likelihood of

hiring the attorney). See Table 1 for all descriptive statistics.

Perceived anger manipulation check. The anger manipula-

tion was similarly successful for male and female attorneys. Angry

attorneys were perceived as significantly more angry (M = 4.77,
SD = 1.74) than were calm attorneys (M = 2.36, SD = 1.35), F(1,
109) = 65.50, p < .0001, d = 1.56, 95% confidence interval

(CI) = [1.83, 2.99]. There was no main effect of gender, F(1,
109) = .003, p = .957, d = .05, 95% CI = [-.82, .65], and the

interaction was not significant, F(1, 109) = .64, p = .424, rl =
.006. Thus, participants did, in fact, perceive the angry attorneys as

angrier than the nonangry attorneys, the effect size was large, and

the effect did not differ for the male versus female attorney.

Likelihood of being hired. There was no main effect of
attorney anger, F(1, 109) = .84, p = .360, d = .19, 95% CI =

[-.99, .31], or of attorney gender, F(1, 109) = .008,p = .930, d =

.01, 95% CI = [-.67, .63]. The predicted interaction was, how-

ever, significant, F(1, 109) = 6.60, p = .012, rl = .06. A post hoc

power analysis revealed that, if the true population effect size was

Tl = .06, this study would have a 76% chance of detecting the

interaction given a sample of 133. Tests of simple effects revealed

that people were significantly more likely to hire a male attorney

when he delivered his closing statement with anger compared with

when he delivered the same statement when he was calm, F(1,
109) = 6.49, p = .012, d = .66, 95% CI = [-2.03, -. 23]. In

contrast, people were less likely to hire a female attorney when she

delivered the same closing statement with anger compared with

when she was calm -a small effect, but not significant, F(1,
109) = 1.28, p = .261, d = .32, 95% CI = [-.41, 1.47].

Moderated mediation. We conducted moderated mediation

analyses with Hayes's PROCESS (Hayes, 2013) macro to test

whether anger expression would affect hirability through infer-

ences about the attorney, but that the pattern would differ based on

the attorney's gender. More specifically, we tested whether ex-

pressing anger would decrease hirability through negative infer-

ences for the female attorney, while expressing anger would in-
crease hirability through positive inferences for the male attorney.

Our hypothesis was supported for the male attorney. For the male

attorney, there was a significant indirect effect of anger expression on

hirability through positive inferences, MIdirectEffet = .66, SE = .33, 95%

CI [.09, 1.40], but not negative inferences, MirectEffet = -. 03, SE =

.21, 95% CI [-.46, .38]. More specifically, when the male attorney

expressed anger (vs. no anger) people drew more positive infer-

ences about him, which in turn made them significantly more

likely to hire him (see Figure 1 for all path coefficients). Although

people also drew significantly more negative inferences about the

male attorney when he expressed anger (vs. no anger), these

negative inferences did not factor into their likelihood of hiring

him as their lawyer.

Contrary to hypotheses regarding the female attorney, the indi-

rect effect of anger expression on hirability was not significant

through negative inferences, MIndirectEffet = -. 63, SE = .39, 95%

CI [-1.51, .04], or positive inferences, MIndirectEffect - -. 01
SE = .20, 95% CI [-.40, .41] for female attorneys (see Figure 1).
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Table 1
Mean (SD) Dependent Measures asa Function of Attorney Gender and Expressed
Emotion Manipulations

Male attorney Female attorney

Dependent measure Calm Angry Calm Angry

Studyl n=31 n=29 n=25 n=28
Perceived anger 2.26 (1.39)a 4.90 (1

.
7 4

), 2.48 (1.33)a 4.64 (1 .7 7 ),
Negative inferences 3.90 (.76)a 4.80 (.9 1), 3.86 (.92)a 5.24 (.9 9 ),
Positive inferences 2.75 (.84)a 3.21 (.62)a 3.00 (.71)a 2.99 (.97)a
Likelihood of hiring 4.03 (1.95)a 5.16 (1

.
4 8), 4.89 (1.59)a 4.36 (1.80)a

Study2 n = 55 n = 68 n = 40 n= 57
Perceived anger 1.71 (.94)a 3.22 (1

.
1 8), 2.05 (1.20)a 3.32 (1 .

1 7 ),
Negative inferences 1.47 (.66)a 2.06 (.8 8

), 1.47 (.63)a 1.92 (.8 0 ),
Positive inferences - Competence 3.12 (.83)a 3.72 (.6 7 ), 3.45 (.81), 3.64 (.8 2 ),
Positive inferences - Warmth 3.15 (.84)a 2.32 (.7 7

), 3.00 (.92)a 2.37 (.8 0 ),
Likelihood of hiring 4.73 (1.81)a 5.25 (1.81)a 5.68 (1.3 8), 4.96 (1.82)a

Study3 n = 64 n = 75 n = 62 n= 72
Perceived anger 1.53 (.83)a 3.51 (1

.
0 6 ), 1.52 (.76)a 3.13 (1 .

2 4 ),
Negative inferences 1.37 (.49)a 1.99 (.7 3

), 1.32 (.3)a 2.15 (.9 6 ),
Positive inferences - Competence 3.25 (.82)a 3.68 (.8 3 ), 3.31 (.88)a 3.28 (.91)a
Positive inferences - Warmth 3.21 (.82)a 2.14 (.8 4

), 3.25 (.80)a 2.21 (.9 1 ),
Effectiveness scale 5.48 (1.10)a 5.45 (1.47)a 5.15 (1.63)a 4.50 (1 .8 7 ),

Studies 1-3 n = 148 n = 174 n = 130 n = 154
Perceived Anger 2.26 (1.71)a 3.17 (1

.
2 5 ), 2.35 (1.69)a 3.09 (1 .

2 5 ),
Negative inferences 2.18 (1.45)a 2.60 (.9 7 ), 2.31 (1.68)a 2.54 (1 .0 3 ),
Positive inferences 3.06 (.71)a 3.37 (.79)i, 3.15 (.82)a 3.21 (.81)a
Effectiveness scale 4.92 (1.66)a 5.32 (1

.
6 1), 5.26 (1

.
5 7 )ab 4.65 (1.84)c

Note. Differing subscripts within a row denote mean differences at p < .05. In the combined analysis (Studies
1-3), effectiveness was operationalized as likelihood of hiring for Studies 1 and 2, and the perceived effective-
ness scale in Study 3.

Although the indirect effect only approached significance, the
pattern of path coefficients was consistent with our hypothesis.
More specifically, for female attorneys, anger significantly in-
creased negative inferences, which significantly predicted de-
creased hirability while anger did not increase positive infer-
ences like it did for male attorneys.

Study 1 Discussion

Despite emotional narratives being taught as a key strategy in
court to both male and female attorneys, this persuasion tool was
effective only for male attorneys. When making hiring decisions,
people used the positive inferences they made about angry (vs.
calm) male attorneys being more competent, powerful, and con-
victed (etc.), to justify hiring him more. Despite the male and
female attorneys having delivered the exact same closing argument
script in a similar tone, and with similar gestures, the male attor-
ney's anger served as justification to hire him, whereas the female
attorney's anger did not. Our hypothesis that female attorneys
would be penalized for expressing anger relative to when they
were calm, however, was not supported. Although the simple
effect of anger expression was not significant for women, the
effect size suggested a small effect (d = .32), which would require
a larger sample size to detect than we were able to obtain from
the undergraduate psychology subject pool in this study. Thus,
although the effects that we did find were consistent with our
hypothesis that male attorneys would be rewarded for anger, our
low power might have produced Type I or Type II errors. Thus, we
recruited a larger and more diverse nonstudent sample in Study 2

to further test our hypothesis that female attorneys might be
penalized for expressing anger.

Study 2

In addition to attempting to replicate our findings with a more
diverse sample of nonstudent adults, we also extended Study 1 in
several ways. First, we included a measure directly assessing how
appropriate the participants perceived the attorneys' anger to be.

Second, we asked participants about other negative emotions that
they might perceive the attorneys to be expressing to ensure that
the Study 1 effect is because of an anger manipulation specifically,
rather than to a manipulation of general emotionality. Finally,
given our greater statistical power, we were able to conduct an
exploratory factor analysis on participants' inferences about the
attorneys to investigate whether a more nuanced factor structure
might better explain participants' inferences beyond just positive
versus negative inferences.

We predicted that we would replicate the interaction between
attorney gender and anger. More specifically, we expected to
replicate our finding that people would be more likely to hire an
angry male attorney than a calm male attorney because of the
positive inferences they would draw from the male attorney's
anger. We also predicted that our increased power would detect
that people would be less likely to hire an angry female attorney
than a calm female attorney because of the negative inferences
they would draw from the female attorney's anger. Our addi-
tional measures also allowed us to rule out alternative expla-
nations. Finally, we predicted that our anger manipulation was
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Male Attorneys

Positive

Inferences

Attorney b Hirability

Anger
(0 = calm, 1 = anger)

Negative
Inferences

Female Attorneys

Positive
Inferences

Negative

Inferences

Hirability

*p <.05, **p <.01, ***p < .001

Figure 1. The indirect effects of attorney anger on hirability through positive and negative inferences as a

function of attorney gender (Study 1). Asterisks denote significant individual path coefficients. Bolded type and

lines denote significant indirect effects.

making the attorney look more angry specifically, rather than
more emotional in general (i.e., also more sad, fearful).

Study 2 Method

Participants and procedures. An a priori power analysis
based on the medium-sized interaction effect size from Study 1

( = - .06) revealed that 206 participants would be required for

95% power to detect the effect. Given that average exclusion rates
for Amazon's Mechanical Turk (MTurk) samples are relatively
high (i.e., 20%, Goodman, Cryder, & Cheema, 2013), we over-
sampled in hopes of retaining at least 200 participants. We re-
cruited 300 adults online from MTurk, which is an online panel
commonly used to recruit participants into psychological studies.
MTurk provides samples that are more demographically diverse
than other traditional samples (e.g., college students or online
community member samples), and are considered to be a legiti-
mate source of quality data (Buhrmester, Kwang, & Gosling, 2011;
Paolacci, Chandler, & Ipeirotis, 2010). Six participants (2%) were
excluded for failing the gender manipulation check. Given that we

added measures to the survey, we excluded participants who spent

less than 5 min on the task (n = 74, 25.2%), rather than 3 min

(Study 1). The remaining 220 participants were 37% women

and 73% White, 8% African American, 9% Hispanic, 7% Asian

and 3% Other with a mean age of 36 (SD = 11). Participants

completed the same procedure as Study 1, with additional

measures described below and were compensated $1 for their

participation.

Materials and measures. Participants were randomly as-

signed to view one of the videos from Study 1 and completed the

same measures of negative and positive inferences, hirability, and

manipulation checks as in Study 1. We intermingled additional

measures that assessed whether participants perceived the attorney

to be experiencing other emotions (i.e., fear, sadness) to establish

discriminant validity (i.e., that our manipulation's effect was due

specifically to perceived anger, rather general negative emotion-

ality). More specifically, participants reported the extent to which

they perceived the attorney to be sad and fearful (in addition to

angry) on 7-point scales from strongly disagree to strongly agree.

Attorney

Anger
(0 = calm, I = anger)
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We also collected measures of internal and external attributions for
the attorney's anger from participants in the anger conditions
(reported in supplemental materials). Participants reported demo-
graphic information regarding their age, gender, and ethnicity.

Study 2 Results

Perceived anger manipulation check. The manipulation was
again successful: angry attorneys were perceived as significantly
more angry (M = 3.26, SD = 1.17) than were calm attorneys (M =
1.85, SD = 1.06), F(1, 216) = 102 .2 6, p < .0001, d = 1.25, 95%
CI = [1.11, 1.71]. There was not a significant main effect of
gender, F(1, 216) = 1.99, p = .159, d = .20, 95% CI = [-.08,
.58], or a significant interaction, F(1, 216) = .63, p = .427, al <

.003. The effect of the anger manipulation can be attributed to
perceiving the attorney as more angry, specifically, rather than
more generally emotional because our manipulations did not have
an effect on participants' perceptions of the attorneys' level of
sadness or fear, Fs < 2.43, ps .120.

Perceived appropriateness of anger in the courtroom. In
line with our theorizing that attorneys in court might constitute a
setting in which people find anger to be relatively appropriate,
participants reported that the level of anger that the attorneys
expressed was relatively appropriate for the setting. That is, their
average agreement that it was appropriate (M = 4.85, SD = 1.12)
was significantly higher than the midpoint of the agreement scale
(M = 3.50), t(124) = 48.31, p < .0001, 95% CI = [4.65, 5.05].
Further, they reported believing that the level of anger was simi-
larly appropriate for male and female attorneys, F(1, 123) = .48,
p = .490, d = .12, 95% CI = [-.27, .55].

Likelihood of being hired. We conducted a 2(Attorney gen-
der: Male, Female) X 2 (Attorney anger: none, anger) X 2 (Par-
ticipant gender: male, female) between-subjects ANOVA on the

likelihood of hiring the attorney. Women (M = 5.55, SD = 1.42)
were more likely to hire the attorney they saw than were men (M =

Table 2
ANOVA Table for the Effects of Attorney Gender, Attorney Anger,

4.86, SD = 1.78), overall, but participant gender did not interact

with any of the manipulations (i.e., the pattern of our results was

similar for male and female participants). Therefore, we did not
include participant gender in subsequent analyses.

As in Study 1, the predicted interaction between attorney gender

and anger was significant (see Table 1 for descriptive statistics and

Table 2 for omnibus ANOVA statistics; observed power to detect

the interaction = .74). Tests of simple effects revealed that people

were more likely to hire a male attorney when he delivered his

closing statement with anger compared with when he delivered the

same statement when he was calm, F(1, 212) = 3.91, p = .049,

, = .02, 95% CI = [-.13, 1.17]. In contrast, people were less

likely to hire a female attorney when she delivered the same

closing statement with anger compared with when she delivered it

calmly. Although this effect did not reach significance, the p value

was similar to the male attorney simple effect and had a similar

effect size, F(1, 212) = 3.46, p = .064, Ti = .02 = .43, 95% CI =

[.07, 1.37].
Exploratory factor analysis on inferences. Because we were

able to recruit a larger sample in Study 2, we conducted an
exploratory principal axis factor analysis of the positive and neg-

ative inference items using promax rotation. The analysis revealed

three factors with an Eigenvalue above one that cumulatively
explained 52% of the variance. We included any items that had

factor loadings above .50. The first factor represented negative

inferences and was similar to the negative inferences scale we

created in Study 1 (shrill, overly emotional, self-righteous, irritat-

ing, overreacting, grating, obnoxious, vengeful, hysterical, or awk-

ward; a = .91). The second factor represented positive inferences
that were specific to ability/competence (competent, persuasive,
charismatic, influential, convincing, powerful, passionate, knowl-

edgeable, confidant, strong, or commanding; a = .92). A third

factor represented positive inferences that roughly mapped on to

warmth (likable; warm; cool, calm, and collected) although this

and Participant Gender on Perceptions of Attorneys

Independent variables Mean
Dependent measure effects df square F p Effect size Confidence intervals

Perceived hirability Attorney anger (A) 1 .06 .02 .886 d = .01 95% = [-.46, .48]
(Study 2) Attorney gender (B) 1 4.86 1.68 .196 d = .06 95% = [-.50, .30]

Participant gender (C) 1 29.57 10.24 .002 d = .47 95% = [-1.25, -. 35]
A X B 1 21.02 7.28 .008 q2 = .03 90% = [.005, .08]
A X C 1 2.79 .97 .327 q2 = .01 90% = [.000, .03]
B X C 1 3.37 1.17 .281 q2 = .01 90% = [.000, .03]
A X B X C 1 .42 .15 .703 n p = .001 90% = [.000, .02]
Error 212 2.89

Perceived effectiveness Attorney anger (A) 1 7.851 3.572 .060 d = .21 95% = [-.04, .71]
(Study 3) Attorney gender (B) 1 217.18 197.61 <.001 d = .43 95% = [.29, 1.03]

Participant gender (C) 1 5.04 2.29 .131 d = .14 95% = [-.61, .15]
A X B 1 5.93 2.70 .102 q2 = .01 90% = [.00, .04]
A X C 1 19.02 8.65 .004 q2 = .03 90% = [.01, .07]
B X C 1 4.16 1.89 .170 q2 = .01 90% = [.00, .03]
A X B X C 1 34.57 15.73 <.0001 q2 = .06 90% = [.02, .11]
Error 265 2.20

Note. Following Lakens' (2013) recommendations, we calculated Cohen's d values for all two-group comparisons and q2 values for all effects that
included more than two groups, as well as confidence intervals associated with these effect sizes. Because we calculated the q2 values based on analysis
of variance (ANOVA) F values, we followed recommendations to use 90% confidence intervals (CIs) rather than 95% CIs (for more detailed explanations
for this recommendation see Lakens, 2013; Smithson, 2001).
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was a less reliable factor than the first two (a = .66). Of note, the
positive competence and positive warmth factors are consistent
with a large body of research demonstrating that competence and
warmth are universal dimensions of social cognition that explain
interpersonal judgments (Fiske, Cuddy, & Glick, 2007)-includ-
ing competence being a key factor in differential judgments of
male versus female lawyers, specifically (e.g., Brown & Campbell,
1997; for review, see Nelson, 2004).

Moderated mediation. We conducted the same moderated
mediation analyses from Study 1 with Hayes PROCESS macro
to test whether expressing anger would decrease hirability
through negative inferences for the female attorney, but ex-
pressing anger would increase hirability through positive infer-
ences for the male attorney. In this study, however, we included
two positive inference scale scores (competence, warmth) and
the negative inference scale as mediators based on our explor-
atory factor analysis.

Consistent with Study 1, for the male attorney, there was a
significant indirect effect of anger expression on hirability through

positive competence inferences, MIndirectEffect = 1.00, SE = .26,
95% CI [.52, 1.56] (see Figure 2 for all path coefficients). More
specifically, when the male attorney expressed anger (vs. no anger)
participants drew more positive inferences about his competence,
which in turn made them significantly more likely to hire the male
attorney. In contrast to Study 1, the indirect effect through negative
inferences was also significant, MIirectEffect = -. 27, SE = .11, 95%

CI [-.54, -. 10]. More specifically, when the male attorney ex-
pressed anger (vs. no anger) participants also drew significantly
more negative inferences about him, which in turn, significantly
reduced his hirability. Although both indirect effects were signif-
icant, the indirect effect through positive competence inferences
was significantly stronger than the indirect effect through negative
inferences, coefficient = -1.17, SE = .21, 95% CI [-1.61, -. 80],
which is consistent with hypotheses and Study 1 results and the
ANOVA results showing an overall increase in hirability of male
attorneys who expressed anger relative to male attorneys who did
not. Finally, although people did perceive the angry (vs. calm) male
attorney as less warm, these inferences did not factor into their

Male Attorneys

Positive
Inferences

(Competence) l6

Attorney Positive Hirability

Anger Inferences
(0 = calm, I = anger) (Warmth)

Negative

Inferences

*p <.05, **p <.01, ***p <.001

Female Attorneys

Positive

Inferences
(Competence)

Attorney Positive Hirability

Anger Inferences
(0 = calm, 1 = anger) (Warmth)

Negative

Inferences

*p <.05, **p <.01, ***p .001

Figure 2. The indirect effects of attorney anger on hirability through positive and negative inferences as a

function of attorney gender (Study 2). Asterisks denote significant individual path coefficients. Bolded type and

lines denote significant indirect effects.
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likelihood of hiring him as their attorney, MIndirectEflct = -. 06, SE =

.12, 95% CI [-.30, .17].
Further consistent with our hypotheses, for the female attorney,

there was a significant indirect effect of anger (vs. no anger) on
hirability through negative inferences, MIdirectEflfct - .22, SE -
.12, 95% CI [-.53, -. 05]. More specifically, when the female
attorney expressed anger (vs. no anger) people drew significantly
more negative inferences about her, which in turn, significantly
reduced her hirability (see Figure 2). The indirect effect of anger
expression on hirability through positive competence inferences
was not significant, MIndirectEflfct - .27, SE - .24, 95% CI [-.18,
.77] again because anger (vs. no anger) does not significantly
increase positive competence inferences for female attorneys. Sim-
ilar to male attorneys in this study, although participants thought
the angry (vs. calm) female attorney was significantly less warm,
those inferences did not factor into their likelihood of hiring her as
their attorney, M1 niectifct, = .02, SE = .09, 95% CI [-.19, .18].

Study 2 Discussion

Study 2 replicated the significant attorney gender by anger
interaction found in Study 1. Male attorneys were again more

likely to be hired when they expressed anger relative to when they
were calm. Consistent with Study 1, when male attorneys ex-
pressed anger (vs. no anger) people thought they were more
competent, which in turn increased hirability but (contrary to
Study 1) when male attorneys expressed anger people also drew
negative inferences about him, which decreased hirability. Al-
though anger produced these contrasting effects for male attorneys,
anger's positive effect on inferences and, in turn, hiring was
stronger than its negative effect. That is, the benefits of expressing
anger trumped the negative effects for male attorneys. In contrast,
female attorneys were less likely to be hired when they were angry
relative to calm, but this simple effect only approached signifi-
cance-although its p value and effect size were similar to the
simple effect of anger for male attorneys. We also found support
for our hypothesis that people drew negative inferences about
angry (vs. calm) female attorneys, such as being grating and shrill,
which in turn decreased their likelihood of being hired. We built on

Study 1 by looking at positive inferences about competence and
warmth separately and found that anger benefits men because it
specifically leads them to be viewed as more competent. Both
angry men and women were judged as less warm than when they
expressed anger, but warmth did not factor into hiring decisions.

Study 3

One could argue that the effects from Studies 1 and 2 could be
because of idiosyncratic differences between the two specific
individuals who portrayed the lawyers, based on their physical
appearance or personalities apart from their gender. Study 3 was
designed to determine whether the results from Studies 1 and 2
would generalize beyond the two attorneys utilized thus far. The
design and hypotheses of Study 3 were the same, but we randomly
assigned participants to see a video of one of six different actors
three for each gender. This stimulus sampling ensured that the
gender effects are not reducible to idiosyncratic differences be-
tween the male actor and female actor in our first two studies. In
addition, rather than relying entirely on a single item asking about

whether participants would hire the attorney, we created an effec-
tiveness scale that comprised several facets of this construct.

Study 3 Method

Participants, design, and procedures. Participants were 302

adults recruited online from MTurk. Nine participants (3%) were
excluded for failing the gender manipulation check and an addi-

tional 20 participants (6.8%) were excluded for spending less than
5 min on the task. The remaining 273 participants were 51%

women and 81% White, 10% African American, 7% Hispanic, 5%
Asian and 1% Other, with a mean age of 39 years (SD = 12).

Study 3 again comprised a 2 (Attorney gender) X 2 (Attorney

anger: calm, angry) between-subjects design. Participants were
randomly assigned to one of the four conditions and within each

condition randomly saw one of three actors. That is, participants
were randomly assigned to see 1 of 12 versions of the attorney

video. Participants completed the same procedure as Studies 1 and
2, with additional measures described below and were compen-

sated $1 for their participation.
Materials and measures. We recruited two additional female

lawyers and two additional male lawyers, who all had trial expe-

rience, to deliver a calm and an angry version of the same closing
statement from Studies 1 and 2. The six lawyers (i.e., the original

two actors and the four new actors) ranged in age from 28 to 56
(Mfemaze = 45, Mmaze = 41) and all identified as White, except for

one male lawyer who identified as Hispanic. Their years of expe-

rience being a lawyer ranged from 3 to 31 (Mfmaze = 20, M -
14), and their years of trial experience ranged from 2 to 16
(Mrmaze = 10, Mmaze = 6). In the no-anger control condition, the

male and female attorneys were rated to be equally professional,
t(148) = 1.41, p = .162, d = .23, 95% CI [-.08, .50], but the
female attorneys were perceived to be more attractive than the

male attorneys, t(124) = 4.25, p < .0001, d = .76, 95% CI
[-1.21, -. 44]. The four new attorneys watched videos of the first

two attorneys who acted in Studies 1 and 2, off of which they
modeled their performances. They read off of a teleprompter that

included indicators of when they should increase the volume of
their voice, give emphasis, and slam on the podium to convey

anger.
Participants completed the same measures of negative infer-

ences, positive competence inferences, positive warmth inferences,
a new measure of attorney effectiveness (described next), manip-
ulation checks, measures of internal and external attributions for

attorney anger (reported in supplemental materials), and demo-
graphic information in that order.

Effectiveness scale. For our main dependent measure, we
asked participants to respond to the following items on 7-point

scales: (a) "How good was the lawyer at their job? In other words,
how ineffective or effective was the lawyer in arguing the case?"

from extremely ineffective to extremely effective, (b) "How likely

would you be to hire this person if you needed a lawyer?" from
extremely unlikely to extremely likely, (c) "If you were the head of

the prosecutor's office, how likely would you be to promote this
person?" from extremely unlikely to extremely likely, and (d) "If
you or a family member was a victim of violence, how comfortable

would you be with this person being the prosecutor who repre-
sented your case?" from extremely uncomfortable to extremely
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comfortable. These items formed a reliable Effectiveness Scale
(a = .95).

Study 3 Results

Perceived anger manipulation check. As the individual ac-
tors were included for generalization purposes, we collapsed
across the actors within each gender category. We conducted 2

(Attorney gender) X 2 (Attorney anger: calm, angry) between-
subjects ANOVAs on the anger manipulation check. The manip-

ulation was again successful: angry attorneys were perceived as
significantly more angry (M = 3.32, SD = 1.16) than were calm
attorneys (M = 1.52, SD = .80), F(1, 269) = 215.40, p < .0001,
d = 1.78, 95% CI = [1.57, 2.04]. There was not a significant main
effect of gender, F(1, 269) = 2.64, p = .105, d = .16, 95% CI =
[-.10, .54], or a significant interaction, F(1, 269) = 2.25, p =
.135, l < .008. Thus, participants again perceived the angry

attorneys as more angry than the nonangry attorneys the effect
size was again large and did not differ for the male versus female

attorneys.
Perceived appropriateness of anger in the courtroom. In

line with our theorizing that people would perceive lawyers ex-
pressing anger in court to be relatively appropriate (and consistent
with Study 2), participants' average agreement that it was appro-

priate (M = 4.85, SD = 1.12) was significantly higher than the
midpoint of the agreement scale (M = 3.50), t(124) = 48.31, p <

.0001, 95% CI = [4.65, 5.05]. In contrast to Study 2, participants
reported that the level of anger was significantly more appropriate

for male than female attorneys, t(145) = 3.05, p = .003, d = .51,
95% CI = [-.22, 1.04]. Thus, even though they perceived the

level of anger being expressed to be the same for both genders (i.e.,
no gender effect on the manipulation check), they thought that
level of anger was significantly more appropriate coming from the

male attorneys than from the female attorneys.
Effectiveness Scale. We conducted a 2 (Attorney gender) X 2

(Attorney anger: calm, angry) X 2 (Participant gender) between-
subjects ANOVA on the Effectiveness Scale (see Table 1 for

descriptive statistics and Table 2 for omnibus ANOVA statistics).
In contrast to Study 2, the attorney anger by attorney gender

interaction depended on the gender of the participant (observed
power to detect the three-way interaction = .98). The simple
attorney gender by attorney anger interaction was not significant

for male participants, F(1, 130) = 2.96, p = .088, q2 = .02, but
was significant for female participants, F(1, 135) = 14.55, p <

.0001, sl = .10. Female participants thought angry female attor-
neys (M = 3.93, SD = 2.04) were significantly less effective than

calm female attorneys (M = 5.81, SD = 1.42), F(1, 135) = 24.63,
p < .0001, d = 1.05, 95% CI = [1.04, 2.72], but were unaffected

by male anger (Mcaim = 5.65, SD = .96; M ngy = 5.79, SD =
.148), F(1, 135) = .1 4 , p = .706, d = .11, 95% CI = [-.44, .72].

Because participants thought the female attorneys were more

attractive than male attorneys, we reran all analyses controlling for
perceived attractiveness of the attorney and the pattern of results

was identical. Further, we reran all analyses excluding the partic-
ipants who saw one of the two original actors and found an
identical pattern of results. Thus, the effects found in previous

studies generalize beyond the original two actors and are not
reducible to the perceived attractiveness of the actors.

Moderated mediation. We conducted similar moderated me-
diation analyses from Study 2, but added participant gender as a

moderator of the attorney gender by attorney anger interactions.

We fully replicated all indirect effects from Study 2 for both men
and women.

Reactions to male attorneys. We found similar reactions to

male attorneys among male and female participants (see nonsig-
nificant moderated mediation indices, Figure 3). More specifically,
they drew more negative inferences about angry male (vs. calm

male) attorneys, which in turn made them perceive him to be a less
effective attorney (male participants: MIirectEfct = -. 45, SE = .21,
95% CI [-.92, -. 12]; female participants: MIndirectEffet = -. 32, SE =

.16, 95% CI [-.72, -. 07]). Further, they drew more positive

competence inferences about angry male (vs. calm male) attor-

neys, which in turn made them perceive him to be a more effective
attorney (male participants: MIndirectEffect = .50, SE = .24, 95% CI

[.08, 1.05]; female participants: MIndirectEffet = .41, SE = .20,

95% CI [.02, .83]). Consistent with Study 2, although both indirect
effects were significant, the indirect effect through positive com-

petence inferences was again significantly stronger than the indi-

rect effect through negative inferences for both male participants,
coefficient = -. 94, SE = .33, 95% CI [-1.70, -. 38], and female

participants, coefficient = -. 72, SE = .23, 95% CI [-1.22, -. 32].

That is, the positive inferences participants drew from the male
attorneys' anger trumped the negative inferences when judging

effectiveness.

Consistent with Study 2, although both male and female partic-

ipants perceived angry (vs. calm) male attorneys as less warm,
these inferences did not factor into their perceptions of male
attorneys' effectiveness (male participants: MIndirectEffet -. 13,
SE = .13, 95% CI [-.38, .14]; female participants: MIndirectEffect

.01, SE = .09, 95% CI [-.15, .21]).
Reactions to female attorneys. Male and female participants

showed different mediation patterns, however, in some of their

reactions to female attorneys but not others (see moderated medi-
ation indices, Figure 3). First, male and female participants drew

similarly negative inferences about angry (vs. calm) female attor-
neys that differed only in strength: Men and women both drew

more negative inferences from angry (vs. calm) female attorneys,
which in turn led them to perceive her to be a less effective
attorney but the effect was stronger among female participants

(male participants: MIndirectEffect = -. 21, SE = .11, 95% CI =
[-.46, -. 01]; female participants: MIndirectEff et = -1.27, SE =
.27, 95% CI [-1.87, -. 79]).

Male and female participants differed more substantively, how-

ever, on competence inferences about angry female attorneys.
Female participants inferred significantly less competence from an

angry (vs. calm) female attorney, which in turn led them to
perceive her to be a less effective attorney, MndirectEffect = -. 65,
SE = .23, 95% CI [-1.16, -. 24]. Unexpectedly, however, male

participants had the opposite reaction: they inferred more competence

from an angry (vs. calm) female attorney, which in turn made them

perceive her to be a more effective attorney, MdirectEff et = .88, SE =

.30, 95% CI = [.31, 1.46]. This unexpected competing indirect effect
among male participants explains why male participants did not show

an overall anger effect for female attorneys in the ANOVA. That is,
male participants again viewed the angry (vs. calm) woman more
negatively, but also as more competent and these two indirect pro-
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Male Attorneys

Participant Bender moderated mediation indices:
Negative: .24, SE =.23, 95% CI [-.17, .73]
Competence: .39,SE =.39, 95% CI [-.38, 1.15]

Positive Warmth: .13, SE=.16, 95% CI[-.20, .44]

Inferences
(Competence)e

Attorney Positive Hrblt
Anger Inferences Hrblt

(0 = calm, 1 = anger) (Warmth)

-e Negative o
Inferences

*p <.05, **p <.01, ***p .001

Female Attorneys

Participant gender moderated mediation indices:
Negative: -.95, SE = .32, 95% CI [-1.62, -.38]
Competence: -1.05, SE =.31, 95% CI[-1.71, -.49]

Positive Warmth: .07, SE=.22, 95% CI [-.39, .48]

Inferences
(Competence)

(0 =calm,l1=anger) 41 ' (Warnmth) ~

A tto r n-y P e g ativ e

Anger ~Inferences Hrblt

*p<.05, **p < .01, ***p .001

Figure 3. The indirect effects of attorney anger on perceived effectiveness through positive and negative

inferences as a function of attorney gender and participant gender (Study 3). Asterisks denote significant
individual path coefficients. Bolded type and lines denote significant indirect effects.

cesses appear to have canceled each other out, resulting in a null total warm, these inferences did not factor into their perceptions of their
effect. effectiveness (male participants: MIndircEffec = .10, SE = .12,

Finally, consistent with Study 2, although both male and female 95% CI = [.13, .36]; female participants: MIndircEfect -17,
participants did perceive angry (vs. calm) female attorneys as less SE = .20, 95% CI [- .28, .51]).
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In summary, but for one path (i.e., the effect of anger on the
perceived competence of a female attorney among male partic-
ipants), the Study 2 indirect effects all replicated. This one
unexpected path was not found anywhere else in our data and
also contradicts previous similar work regarding jurors (e.g.,
Salerno & Peter-Hagene, 2015; Salerno et al., in press). There-
fore, we will not draw conclusions from it, but highlight it as a
potential focus for future research.

Study 3 Discussion

The impact of attorney gender and anger depended on partici-
pant gender in Study 3. Overall, women but somewhat surpris-
ingly not men perceived female attorneys to be less effective
when they expressed anger relative to when they did not. In
contrast to Studies 1 and 2, male attorneys' anger did not have an
overall effect on perceptions of their effectiveness. We replicated
all indirect effects from Study 2, however, for both male and
female participants. First, the benefits of expressing anger trumped
the negative effect for male attorneys. That is, male attorneys
expressing anger led people (both men and women) to both draw
positive competence inferences and negative inferences, which
both predicted how effective participants perceived him to be.
Although these significant competing paths appear to have can-
celled each other out and lead to an overall null total effect, there
was again evidence that the positive inferences path was a stronger
indirect effect than the path through negative inferences. Second,
men and women again perceived angry female attorneys to be less
effective through the negative inferences participants drew from
her anger. The only new finding was an unexpected competing
indirect effect through positive competence inferences about fe-
male attorneys among male participants. Both angry men and
women were again judged as less warm than when they expressed
anger, but warmth did not factor into hiring decisions.

Combined Analysis: Studies 1-3

We found relatively similar patterns across all three studies.
First, the effect of expressing anger on the attorneys' effectiveness
depended on the gender of the attorney. Second, when anger
affected perceptions of male attorneys it was a helpful effect, and
when anger affected perceptions of female attorneys it was a
detrimental effect. Third, anger led male attorneys to be perceived
as more effective primarily via increasing positive inferences,
while anger led female attorneys to be perceived as less effective
via increasing negative inferences. Yet, the specific details of the
main interaction pattern varied somewhat by study. That is, (a) the
attorney gender by anger interaction was significant in all studies,
but only for women in Study 3, and (b) the strength of simple
effects differed somewhat by study.

In hindsight, this inconsistency might be due, in part, to power
issues. Although we increased our power in Studies 2 and 3 to detect
a medium-sized interaction that was found in Study 1, Study 1 was
under powered and might have produced an unreliable effect size.
Further, the interaction effects in Studies 2 and 3 were smaller in size.
Based on a priori power analyses, the interaction would require 423
(based on a; = .03 from Study 2) to 1,289 (based on a; = .01 from
Study 3) participants to detect. The consistency in Studies 1-3 meth-
odology enables us to collapse across all three studies (n = 608),

which closer approximates the level of power necessary to detect the
interaction if it is relatively small in the population. Thus, this analysis
enables us to draw more substantive conclusions about our main
prediction based on a higher-powered test and also to report the most
valid effect sizes possible based on all of our data.

Results

We conducted a 2 (Attorney gender) X 2 (Attorney anger: calm,
angry) between-subjects ANCOVA with sample entered as a co-
variate on perceptions of the attorneys' effectiveness (i.e., we
created a new variable that included participants' hirability from

Studies 1-2, and their effectiveness scale from Study 3). There was
no main effect of attorney anger, F(1, 601) = .43, p = .426, d =
.04, 95% CI = [-.20, .34], or of attorney gender, F(1, 601) =

1.61, p = .204, d = .12, 95% CI = [-.06, .12]. The predicted
interaction was, however, significant, F(1, 601) = 13.90, p <
.0001, p = .023 (see Figure 4). A post hoc power analysis reveals
that, if the true population effect size were p = .023, this inter-
action test that combines the three studies would have a 96%
chance of detecting it given the sample of 608, which is much
more powerful than considering the three individual studies sep-
arately (Study 1: 35%, Study 2: 60%; Study 3: 69%).

Tests of simple effects revealed that people were significantly
more likely to hire a male attorney when he delivered his closing
statement with anger compared with when he delivered the same
statement when he was calm, F(1, 601) = 4.59, p = .033, d = .25,
95% CI = [.04, .76]. In contrast, people were significantly less

likely to hire a female attorney when she delivered the same
closing statement with anger compared with when she was calm,
F(1, 601) = 9.63, p = .002, d = .35, 95% CI = [.21, 1.00]. We
largely replicate these results when, rather than using the entire

Study 3 effectiveness scale, we use only the single hirability item:
The interaction and female anger effect are both significant (Fs
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Figure 4. Mean (SE) likelihood of hiring the attorney as a function of

attorney gender and attorney anger (Studies 1-3).
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6.60, ps .010), but the male anger effect goes from significant to
marginally significant, F(1, 601) = 3.01, p = .083.

General Discussion

Many courtroom strategies that might make an attorney success-
ful, such as anger expression, are considered traditionally mascu-

line. Female attorneys might not be able to successfully use the
persuasion strategies that male attorneys benefit from because
doing so violates traditional gender norms. Three experiments
revealed that the potential benefits of attorneys' anger expression
depend on an attorney's gender. The pattern of this interaction
somewhat varied across studies with men sometimes benefitting

from anger (Studies 1 and 2) and women sometimes being penal-
ized for expressing the same anger (Studies 2 and 3). We draw our
overall conclusions from the results of our combined analysis of all
three studies. This analysis demonstrated that, despite all attorneys
delivering the exact same closing statement, people reacted sig-
nificantly more favorably to male attorneys who expressed anger
compared with when they were calm, but reacted significantly less
favorably to female attorneys who expressed anger compared with
when they were calm. It is important to note that both effect sizes
were small, which suggests that anger expression is meaningful,
but likely to be one of many things that explain reactions to
attorneys' closing statements. These results suggest that the bias
against angry women we see in contexts that stress nonemotional
rationality (juries, the workplace, and CEOs) extends to attorneys
arguing in court, which is a professional setting in which partici-
pants rated anger as being relatively appropriate.

Theoretical Explanations for Bias Against Angry
Women

Moderated mediation analyses revealed an explanation for how
male and female attorneys' anger differentially impacted their
effectiveness and hirability. Female attorneys' anger led people to
draw more negative inferences about them perceiving the angry
(vs. calm) female attorneys to be more shrill, hysterical, and
grating (etc.), which in turn led them to be perceived as less
effective and hirable (Studies 2 and 3). This was also the case for
male attorneys (Studies 2 and 3), but those negative impressions
were trumped by the fact that male anger also led to positive
inferences: angry (vs. calm) male attorneys were perceived to be
more commanding, powerful, and competent (etc.), which in turn
made them more effective and hirable (Studies 1-3). Positive
inferences were either the only significant explanation for the male
anger effect (Study 1) or explained significantly more of the male
anger effect than did negative inferences (Studies 2 and 3). Thus,
expressing anger has the potential to make male and female
attorneys look bad, but these negative impressions are selectively
used against only angry female attorneys when it comes to judging
their effectiveness and hirability. In contrast, male anger also
produces positive impressions that tend to not only buffer them
against this penalty, but often result in them being rewarded
overall.

In Studies 2 and 3, we differentiated between positive inferences
that were about competence versus warmth universal dimen-
sions of interpersonal judgment (Fiske et al., 2007). Both male and
female attorneys were perceived as less warm when they expressed

anger relative to when they were calm, but this did not factor into
their perceived effectiveness. Instead, male attorneys' anger sig-
naled greater competence, which made participants perceive them
to be more hirable and effective this effect did not manifest
reliably for female attorneys.

Justification-Suppression Model of Prejudice. Our expla-
nation is consistent with the Justification-Suppression Model of
Prejudice (Crandall & Eshleman, 2003), which argues that
people are more likely to express bias when they have a
justification to do so that is not related to the target's group
membership (e.g., gender) so as to maintain a nonprejudiced
image. When coming from a male attorney, the participants felt
that anger implied positive things about him enough to make
them more likely to hire him. Yet, the same anger from a female
attorney might have provided an excuse to reject her that was
not explicitly about her gender (e.g., "I don't want to hire her
because she is too emotional, not because she is a woman!")
even though that same level of emotionality was not used
against male attorneys. Our findings are also consistent with
previous research regarding mock jurors demonstrating that all
holdout jurors who express anger (vs. no anger) are perceived
as more emotional, but this perceived emotionality selectively
reduced influence only for holdouts with female (but not male)
names, and for holdouts with stereotypically White (but not
stereotypically African American) names (Salerno et al., in
press).

Gender stereotypes. The extent to which gender stereo-
types are at play in the gender bias against angry female
attorneys is somewhat unclear. Our findings do not appear to be
driven by stereotypes in the sense that people did not use gender
stereotypes about who is likely to express anger (i.e., men;
Fabes & Martin, 1991) to disambiguate whether they perceived
the attorney to be angry or not. That is, participants perceived
the male and female attorneys to be similarly angry in all
studies, which is consistent with similar research on jurors

(Salerno et al., in press; Salerno & Peter-Hagene, 2015). It is
possible that participants might have been exhibiting a positive
response to gender-stereotype-congruent behavior in angry men
and a negative reaction to gender-stereotype-incongruent be-
havior in angry women. Previous research regarding mock
jurors is mixed, with one study finding women are not punished
for expressing stereotype-congruent fear (Salerno & Peter-
Hagene, 2015), but another finding that they are (Salerno et al.,
in press). Future research should test whether people penalize
female attorneys for gender-congruent emotion and male attor-
neys for gender-incongruent emotion.

Internal and external attributions for anger. Supplemental
materials include additional measures and analyses designed to
address an alternative theoretical explanation for the bias
against angry female attorneys. We did not find reliable support
for the theory that people make more external attributions for
male anger (e.g., conviction about the case) compared with
internal attributions for female anger (e.g., being an overly
emotional person), which has been found in other contexts
(Barrett & Bliss-Moreau, 2008; Brescoll & Uhlmann, 2008).
This theory might have played less of a role in this context
because the external cause of the attorney's anger is relatively
clear (i.e., the gruesome murder). It is important to note, how-
ever, that contrary to previous research arguing that the bias
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against angry women can be ameliorated if women make the
external source of their anger clear, angry women were still
penalized in our study when the external cause is relatively
clear.

Participant gender. Male and female participants were sim-
ilarly likely to exhibit the bias against female anger in Study 2,
which is consistent with previous findings demonstrating a bias
against female attorneys and jurors among both male and fe-
male respondents (e.g., Hodgson & Pryor, 1984; Salerno et al.,
in press; Salerno & Peter-Hagene, 2015). Although we repli-
cated this bias against angry women in male and female par-
ticipants in Study 3, we also unexpectedly found that male
participants had a competing positive reaction to female anger
in Study 3. Given that this pattern was not robust we do not
draw strong conclusions from it, but suggest that it should
continue to be a focus in future studies.

Relation to Previous Research

The results from this study are consistent with previous
studies demonstrating gender biases against female attorneys in
general (Brown & Campbell, 1997; Elliott, 2011; Hahn &

Clayton, 1996; Hodgson & Pryor, 1984; Lipsky et al., 2013).
We extend these studies by illuminating a potential reason for
this bias: women might not have the same traditionally mascu-
line persuasion-enhancing tools at their disposal that gain male
attorneys credibility, such as expressing anger. Second, our
findings are also consistent with social psychology studies that
demonstrate a bias against women expressing anger in contexts
stressing rationality and nonemotionality, such as workplace
settings (Brescoll & Uhlmann, 2008; Gibson et al., 2009;
Lewis, 2000) and juries (Salerno et al., in press; Salerno &
Peter-Hagene, 2015). We extend this work by demonstrating
that the bias against angry women generalizes to a context in
which anger is relatively more appropriate and potentially even
expected: delivering a closing statement in a murder trial for a
heinous crime against a woman and her infant.

Legal Implications

Trial advocacy textbooks encourage the use of emotion in
closing arguments particularly anger and indignation-be-
cause it is thought to demonstrate humanity, conviction, and a
belief in the righteousness of a client's cause. The public might
be expecting emotional displays of conviction in court based on
their obsession with courtroom dramas, which might set up the
expectation for fireworks in the courtroom. Our research sup-
ports this line of advice but only for men. The male attorney
was able to harness the persuasive power of anger: Angry men
were perceived as more competent, which in turn made them
more hireable and effective.

Bias against angry women, however, might prevent women

from effectively advocating for their client in this manner. Our
findings suggest that many of the things that make men good
attorneys might backfire for women. This suggests that female
attorneys must learn a very delicate dance to somehow communi-
cate the positive aspects of anger that make attorneys more effec-
tive, such as being powerful, convicted, and passionate, while
avoiding the negative aspects of anger that have negative conse-

quences for only women, such as being hysterical, overly emo-
tional, and shrill. Not being able to harness the persuasive power
of anger might put female attorneys at a detriment that prevents
them from getting promoted and advancing in their careers. Ad-
vising women to avoid expressing anger would only reinforce the
larger, systemic problem. Rather, future research should focus on
developing ways for female attorneys to express anger and its
positive associations (e.g., competence, power, and conviction) in
ways that do not backfire.

Limitations and Future Directions

In a real trial participants would have much more exposure to
the attorneys and more information on which to base their
impression. We measured our mediators before the outcome
variables to ensure that the order mirrored our proposed psy-
chological process, but future research should test whether the
effects are robust to the order of measurement. Future research
could test whether our findings generalize to whether the par-
ticipants are convinced by the attorneys (i.e., their verdicts).
Our goal was to maximize the likelihood that it would be
considered reasonable and appropriate for a female attorney to
express anger by using a murder case in which a woman was
murdered by her boyfriend in front of her 1-year-old infant.
Future research should test if the effects generalize to other
types of cases.

Our goal was to extend previous research by better capturing
the phenomenon via more vivid and realistic video of an attor-
ney. Although this is a common methodology for testing reac-
tions to angry versus nonangry individuals (Brescoll & Uhl-
mann, 2008; Lewis, 2000; Tiedens, 2001) and we tested the
effect across six actors in Study 3, we cannot be sure that the
effects generalize beyond the six specific attorneys in our
videos. Although we ruled out the possibility that our findings
were reducible to gender differences in our actors' perceived
attractiveness and professionalism, there are surely many po-
tential moderators (e.g., attorney age, ethnicity, personality,
etc.) that might make anger more or less effective for men and
women that are important to investigate in future research. In
support of the robustness of our finding, the results converge
with previous research demonstrating bias against angry women
relying on text transcripts rather than videos (e.g., Salerno &
Peter-Hagene, 2015; Salerno et al., in press) and on videos with
different actors (e.g., Brescoll & Uhlmann, 2008; Tiedens,
2001). It is particularly important for future research to test
interventions that might make people less biased toward angry
women, such as calling awareness to the bias or establishing
female attorneys' credentials.

Conclusion

Anger expression is an important and often necessary part of
making a persuasive argument. Women may not have access to
this powerful persuasion tool in the courtroom. People used the
positive aspects of anger, such as denoting conviction and power,
to justify hiring an angry male attorney. Yet, they used the nega-
tive aspects of anger, such as being shrill and obnoxious, to justify
not hiring a female attorney. This may not come as a surprise to
many women who feel that they have been penalized for express-
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ing the same passion as their male counterparts. These concerns
are often dismissed as paranoia, or because of gender differences
in communication style or presentation skills. The current studies
lend scientific support to the claim that the same arguments and
expressions of anger may be effective for men, but damning for
women. Unfortunately, this disadvantage is most likely to materialize
in fields where women are traditionally underrepresented in high-level
positions, such as the law and politics, because these are fields where
emotional rhetoric in persuasion is necessary for success.
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ANALYSIS

When Litigators Get Overly Aggressive

In his Ethics and Criminal Practice column, Joel Cohen discusses cases in
which the tenor and context of attorney remarks caused the disciplinary rules or
court sanctions to kick in.
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Joel Cohen

We've all seen Michael Avenatti interviewed on TV, especially during his

Stormy Daniels heyday. Prepared, articulate, and always on the attack.

We also always felt, from listening to him, that Avenatti indeed had “the

goods”—and he usually did. Anyone other than the steel-belted

president would have been squirming, just listening to the chilling

provocateur who would sooner or later be taking his deposition armed

with (what a litigating friend of mine would refer to as) “the venereal

material”—that is, the invasively personal evidence that would

unquestionably bury his opponent or force him to settle big time.

Just observing him, the viewer might easily imagine what, it seemed,

Avenatti might say to his adversary when in the process of trying to arm

wrestle him into submission with a hefty settlement agreement—that is,

when the doors were closed and klieg lights weren't on. Now, lawyers

don't typically gain the disapprobation of discipline regulators when they

edge toward the line by trash-talking their adversaries. A lawyer who

gets graphic in the public square will often not be disciplined, even if

they go so far as to sound like WWE wrestlers before a match.

Put aside the (alleged) criminally extortionate nature of Avenatti's threats

to Nike's lawyers, he specifically said, according to the indictment:

I'm not f-cking around with this, and I'm not continuing to play games

… you guys now know enough now to know you that you've got a

serious problem. And it's worth more in exposure to me to just blow

the lid on this thing. A few million dollars doesn't move the needle for

me. I'm just being really frank with you. So if that's what's [] being

contemplated [not the millions Avenatti was looking for, mostly for

himself ] … I'll proceed with my press conference tomorrow. … I'll go

and I'll take ten billion dollars off your client's market cap …. But I'm

not f-cking around.

Clearly, Avenatti's “F-bombs” aren't the main issue—he has dramatic

criminal exposure that may land him in jail and result in his automatic
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disbarment. And clearly, the lawyers representing Nike who had been

wired up by the FBI were hardly intimidated by his conduct or language.

And maybe that will be Avenatti's defense. But can every lawyer who is

referred to the disciplinary authorities defend himself by arguing: “My

conduct wasn't designed to intimidate. I'm just a foul mouth”?

Now, the author himself is admittedly a foul mouth and, I suppose, uses

such language in settlement discussions. So I'm not suggesting that

using coarse language alone is enough, but it's the tenor and context of

the remarks that might cause the disciplinary rules or court sanctions to

kick in.

The Rules

Many of the cases concerning aggressive, or abusive behavior toward

counsel arise in the civil context, although the results would seem to be

the same. In the criminal realm, prosecutors are ethically bound to

“develop and maintain courteous and civil working relationships with

judges and defense counsel, and should cooperate with them in

developing solutions to address ethical, scheduling, or other issues that

may arise in particular cases or generally in the criminal justice system.”

ABA Criminal Justice Standards: Prosecution Function 3-3.3(d); see

Defense Function 4-7.2(a) for its requirements of courtesy and

professionalism toward opposing counsel.

Those words are aspirational, but they don't provide much in the way of

guidance for the practitioner. Most lawyers who straddle both civil and

criminal practice, and judges who preside over both, generally recognize

that, for one reason or another, criminal adversaries are typically more

civil to one another. Maybe it's because prosecutors represent the

government and more is expected of them by the judiciary or the chief

prosecutor who employs them, or maybe it's because defense lawyers

have a client's veritable freedom in their hands and are accordingly

reluctant to enrage their adversaries. Whatever the reason, though, the

rules of engagement and disciplinary consequences for offensive
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conduct by attorneys to one another should be the same for litigators in

both the civil and criminal disciplines.

When courts turn to the NY Rules of Professional Conduct and ABA

Model Rules of Professional Conduct, the primary bases for discipline are

often the “catch-alls,” i.e., NY Rule 8.4 (d) (a lawyer shall not “engage in

conduct that is prejudicial to the administration of justice”) or 8.4(h) (a

lawyer shall not “engage in any other conduct that adversely reflects on

the lawyer's fitness as a lawyer.”) See ABA Rule 8.4. Under the heading of

Conduct Before a Tribunal, a lawyer “should not make unfair or

derogatory personal reference to opposing counsel.” (NY Rule 3.3, cmt

13; cf. ABA Rules 3.3 and 3.4).

While not binding, the New York State Standards of Civility, 22 N.Y.C.R.R.

1200, App. A, are guidelines intended to encourage lawyers and others

to “observe principles of civility and decorum”. They direct that lawyers

should be courteous, respectful and cooperative and remind us that we

can “disagree without being disagreeable.” See generally Federal Bar

Association Standards for Civility in Professional Conduct (1998); ABA

Litigation Section Guidelines for Conduct (“We will treat all other counsel

… in a civil and courteous manner.”)

Disciplinary Matters

Adam Leitman Bailey was recently suspended for four months by the

First Department. His conduct involved two incidents. In the first, Bailey

walked into an arbitration in which his firm was representing a party, took

photos with his phone and said, in essence, “This will be in the

newspaper when I put this in there after we kick your asses.” In the

second, Bailey represented a landlord. When texting with and then

speaking with a tenant who had posted material about Bailey's client on

a website, Bailey said things like: “we have a copy of the [police]

complaint your ex-girlfriend filed;” you “should commit suicide;” Bailey's

employee “used to run the District Attorney's office” and would “run an
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investigation” about the tenant; and finally, “you have no idea what you

stepped into … Welcome to my world. Now you're my bitch.”

As it happens, this was not the first time Bailey had been before the

Committee. In two earlier matters he engaged in “excessively aggressive

behavior while representing a client …” Accordingly, the First Department

directed a four- month suspension, coupled with counseling monitored

by the New York City Bar's Lawyer Assistance Program. Matter of Bailey,

__ A.D.3d ___, 2019 NY Slip Op. 02487.

A different attorney Bailey—Mark Kendall Bailey, in Oklahoma—currently

faces disciplinary charges after he brought a damp, feces-stained check

to the bar association and directed that it be hand-delivered to the

Assistant General Counsel who handled an underlying fee dispute

between Bailey and a former client. State of Oklahoma ex rel. Oklahoma

Bar Association v. Mark Kendall Bailey, Sup. Ct., SCBD 6776. Enough

said.

The First Department rejected a recommendation for a three-month

suspension, and found six months more appropriate, where an attorney

engaged in a pattern of misconduct involving sexually-oriented

comments aimed at women attorneys. Matter of Robert A. Kahn, 16

A.D.3d 7 (1st Dept. 2005). Another attorney was suspended for three

months (despite a referee's recommendation of one month) and was

required to take anger management classes as a result of having made

“patently offensive racial, ethnic, homophobic, sexist and other

derogatory remarks to attorneys.” Matter of Eamon Teague, 131 A.D.3d

268 (1st Dept. 2015). In Matter of Schiff, 190 A.D.2d 293 (1st Dept. 1993), a

public censure was imposed where counsel made vulgar, obscene and

sexist remarks about opposing (female) counsel's anatomy. Finally, where

an attorney made insulting and unsupported allegations in court papers

and failed “to present any rational justification for his remarks attempting

to link his opposing counsel to organized crime,” a public censure was

issued. Matter of Kavanaugh, 189 A.D.2d 521 (1st Dept. 1993).
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On the federal side, it is hard to synthesize the extensive allegations in

Revson v. Cinque & Cinque, PC, 70 F. Supp. 2d 415 (S.D.N.Y. 1999) rev'd

221 F. 3d 71 (2d Cir. 2000). Counsel for Revson in a fee dispute (Cinque

previously represented Revson) among other things: threatened to

tarnish Cinque's reputation with the “legal equivalent of a proctology

exam;” publicly accused Cinque of fraud and fraudulent billing without

evidence; threatened to interfere with Cinque's clients; threatened to

seek discovery of Cinque's personal finances; and stated that Cinque

was an example of “why lawyers are sometimes referred to as snakes.”

The District Court sanctioned counsel, Judd Burstein, $50,000. The

Second Circuit found the reference to a proctology exam “offensive”

distinctly lacking in grace and civility” and “repugnant,” but reversed the

sanction, partly on First Amendment grounds and partly because the

applicable statute (19 U.S.C. § 1927) did not permit the sanction. Even

though the sanction was reversed—not intending here to be preachy—in

terrorem language is puerile, adds no value and should probably be left

on the litigator's cutting room floor. Indeed, who would want a public

dress down by a court, for example, the Second Circuit, stating that their

conduct is “repugnant”?

Conclusion

We all sometimes need to remember that “[c]ivility is not inconsistent

with zealous advocacy.” Robert C. Josefberg, The Topic is Civility: You

Got a Problem with That? 59 Or. St. B. Bull. 19, 19 (1999). Yet, if one looks

in the mirror and sees potential for offensive lawyer-to-lawyer conduct

staring back, think about the cases cited above and perhaps hit the

pause button before we pull the trigger.

Joel Cohen, a former prosecutor, is senior counsel at Stroock & Stroock &

Lavan. He is an adjunct professor at Fordham Law School. Dale J.

Degenshein, a partner at Armstrong Teasdale, assisted in the preparation

of this article.
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VII and civil rights violations against public entities and police officers, as well as criminal 

matters in the Superior Court of New Jersey and the United States District Court for the 
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The Honorable Douglas E. Arpert (Ret.) joined Walsh after a distinguished legal career 

spanning four decades, including 15 years as a United States Magistrate Judge for the 

District of New Jersey. He brings tremendous legal and judicial experience and an 

incredible insight into resolving highly complex disputes. Judge Arpert is a leader in the 

firm’s Mediation, Arbitration, and Special Master Appointments practice alongside the 

Honorable Mark Falk (Ret.). 

Judge Arpert was appointed to his first term as a U.S. Magistrate Judge for the District 

of New Jersey in April 2009. He was reappointed in April 2017. During his tenure as a 

U.S. Magistrate Judge, he presided over thousands of significant and often complex 

and high-stake pretrial matters, and he facilitated settlements in hundreds of complex 

commercial disputes. His extensive experience, coupled with his perceptive, even-

handed, and creative approach to resolving disputes will be an immense asset to the 

firm’s lawyers and clients. 

Prior to taking the bench, Judge Arpert served as the Managing Partner of a mid-sized 
law firm in northern New Jersey, specializing in complex commercial litigation, 
products liability defense, and the defense of ERISA-based life, health and disability 
claims for Fortune 500 companies and major insurance carriers. Before private 
practice, Judge Arpert served as both a municipal public defender and then a 
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Michael Kaplan represents clients in high-stakes litigation and appeals in federal and state courts throughout the country, as well as in domestic and
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He has extensive experience in every stage of bankruptcy litigation, from investigating potential claims and causes of action to commencing adversary
proceedings on behalf of committees and liquidating trusts. Michael’s experience enables him not only to respond to any type of litigation that arises during a
bankruptcy case but also to craft litigation strategies that are both effective and efficient. His experience investigating and litigating claims against directors and
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Because of his diverse commercial litigation experience, which includes extensive work on products liability, mass tort, toxic tort, dram shop, and employment
cases, Michael understands that litigation is an evolving art and that litigators need to possess a constantly changing array of skills. His focus is always on
understanding his clients’ goals and then creating and executing a litigation strategy to achieve them.

In addition to his passion for litigation, Michael is committed to giving back to the community. He regularly provides pro bono representation to victims of
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Exide Holdings, Inc.: Investigated potential causes of action for fraudulent conveyances and preference avoidance held by the Debtors’ estates. In
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Mission Coal Company, LLC, a Tennessee coal mining company: Led a three-month Rule 2004 investigation and filed a motion seeking standing to
prosecute a 52-count complaint, which included claims for avoidance of fraudulent transfers, recharacterization of debt as equity, equitable subordination,
and corporate waste. The matter culminated in a contested confirmation trial, which resulted in the parties resolving all outstanding issues for total
consideration of approximately $29 million for the estate.
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LifeCell Corporation: Multiple products liability cases involving cutting-edge medical technology.
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"A Bankruptcy Probe Primer For White Collar Attorneys," Law360

Rachel Maimin , Michael A. Kaplan , C. Patrick Thomas
April 8, 2020
"Vigilance Now Can Help Avoid Scrutiny Later: Fiduciary Duties in the Midst of a Global Pandemic," Litigation and Bankruptcy Client Alert

Jeffrey Cohen , Matthew Boxer , Michael A. Kaplan , C. Patrick Thomas
July 24, 2018
"New Jersey Supreme Court Reinforces the Need for Specificity in Settlement Agreements," Litigation Client Alert

Michael A. Kaplan
December 14, 2016
"U.S. Supreme Court Affirms: Defrauding Bank Customer Is Also Fraud Against Bank," White Collar Defense Client Alert

Michael A. Kaplan
December 7, 2016
"U.S. Supreme Court Reaffirms Insider Trading Rules, Casting Doubt on Continued Utility of Second Circuit's Newman Decision," White Collar
Defense Client Alert

Robert J. Kipnees , Michael A. Kaplan

In the Media
October 18, 2024
Jeffrey Cohen, partner and chair of Lowenstein’s Bankruptcy & Restructuring Department, and Michael A. Kaplan, partner in Lowenstein’s Litigation
Department, argued before U.S. Bankruptcy Judge Christopher M. Lopez in Texas that their client, the creditors’ committee in the bankruptcy proceedings of
DRF Logistics, the former e-commerce unit of Pitney Bowes, needs “more time to look over causes of action” that would be released under the debtors’
Chapter 11 plan. As reported in Law360, Cohen said: "There's a level of confusion in the eyes of many, dozens at least and perhaps hundreds or more,
companies that don't believe they belong here;” he added that his client “has opened a new investigation front after several listed creditors came forward to
say they believed their contracts were with Pitney Bowes, not its e-commerce arm, and therefore they shouldn't be considered creditors in the Chapter 11
case.”

Kaplan told the court: “The committee is in the midst of running what it has called a contract privity analysis on the largest 60 creditors, or some 341 listed in
DRF's filings… the contracts don't spell out which Pitney Bowes subsidiary they were with, prompting the committee to request communications and other
documents from the shipping group to answer the question.”

August 11, 2022
Law.com reports on Lowenstein’s first annual “Barristers Beating Blood Cancer Games,” where 16 teams from 12 law firms and other businesses gathered
at the firm’s Roseland campus for competitions in corn hole, balloon toss, tug of war, and a marshmallow-eating contest. With more than 250 competitors
and over 400 guests in attendance, the event also featured a DJ, food trucks, face painting, and the chance to drop Michael A. Kaplan into a dunk tank. Led
by Lynda A. Bennett, the event raised a total of $61,000 for the Leukemia and Lymphoma Society.

April 27, 2022
In Law360, Michael A. Kaplan rebuts insurers’ objections to the recent $87.5 million settlement in the Diocese of Camden Chapter 11 case between the
Diocese and Tort Claimant’s Committee, which, if approved, would supersede a deal capping payouts by the insurers for clergy sex abuse survivors at $30
million. "The notion that there has been some seismic shift in the universe of what's going on is just not true," says Kaplan, who represents the tort claimants'
committee.

April 7, 2022
In the Ch. 11 proceedings for the Diocese of Camden, partner Michael A. Kaplan succeeded in his argument to disclose the names of clergy members and
diocese personnel accused of sexually abusing children. Law360 reports that Kaplan told the court: “Each and every survivor has the right to see these
documents [because] the information relates to the ‘core’ of the Chapter 11 case, which is the diocese's history of child sex abuse by clergy members.”

Judge Jerrold N. Poslusny Jr. of the U.S. Bankruptcy Court for the District of New Jersey ruled to allow the names, appear in redacted exhibits filed last
month. In Law360, Kaplan states: "We think that the judge correctly applied the law and that these documents should be made public and that none of the
bases the diocese articulated warranted shielding them from public view.”

In addition to Kaplan, the Lowenstein team representing the official committee of tort claimant creditors includes Jeffrey D. Prol, Lynda A. Bennett, and
Brent Weisenberg.

March 3, 2022
Michael A. Kaplan argued on behalf of the Official Committee of Tort Claimant Creditors in the Chapter 11 case of the Diocese of Camden that insurers are
“stonewalling” requests for information and discovery, according to Law360. Kaplan says that four groups of insurers recently submitted extensive factual
declarations from their attorneys but then refused the claimants’ right to take depositions.

February 9, 2022
Law360 covers the continuing battle for justice on behalf of sex abuse survivors in the Chapter 11 proceedings of the Diocese of Camden, reporting on
arguments made by Brent Weisenberg, Jeffrey D. Prol and Michael A. Kaplan in a seven-hour hearing before U.S. Bankruptcy Judge Jerrold N. Poslusny
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Jr. “The Diocese …and the torts claims committee are at ‘loggerheads’ with respect to a payout for more than 300 clergy abuse claims even after meditation
before a retired federal judge,” Weisenberg said. 
Representing the torts committee, the Lowenstein team has requested an estimation of the claims for voting and confirmation purposes, as well as standing
to pursue adversary proceedings.  “An estimation of the claims by the court would provide the survivors with a sense of what they're worth when they vote on
them,” argued Weisenberg, “To merely tell the survivors they would be receiving $90 million [is] meaningless.”

Prol, partner and Vice Chair of Lowenstein’s Bankruptcy & Restructuring Department, argued that the Diocese had failed to reveal millions of dollars of
assets, including a $23 million deposit and loan fund. "It raises the question, if we discover this, what else is out there?" said Prol. Regarding the Diocese’
disclosure obligations, Prol added: "All means all, judge. There's no discretion.”

Kaplan made the argument for derivative standing to pursue assets held by such “alter ego” entities as the Diocese of Camden Trust (“DOCT”), as well as
certain parishes and schools, and to prosecute claims of fraudulent transfers against the Diocese. “The DOCT is just ‘a rubber stamp’ with the sole purpose
of funding the diocese,” claimed Kaplan. “The diocese has significant control over the parishes, which need the diocese's permission for financial actions and
renovations… A cost-benefit analysis weighs in favor of prosecuting the claims.”

December 1, 2021
In Law360, Michael A. Kaplan explains why the tort claimants’ committee in the Chapter 11 proceedings for the Diocese of Camden is seeking a valuation
of their sexual abuse claims. "No amount of money properly quantifies the suffering these people have gone through," Kaplan says. "But, if you're mediating
to resolve a claim, in our view it is prudent, and in fact, elementary, to understand what the value of those claims are. And what the diocese has said is: 'Take
our word. They're worth $32 million.' Sorry, we're not going to do that." Kaplan further notes that the delay in resolving the claims is due to the diocese’s
"adversarial manner."

October 12-13, 2021
Law.com and The Philadelphia Inquirer report on the rejection by the Official Committee of Tort Claimant Creditors in the Chapter 11 bankruptcy case of
the Diocese of Camden, New Jersey, of a proposed bankruptcy reorganization plan that Jeffrey D. Prol calls “patently unfair.” Prol, Vice Chair of
Lowenstein’s Bankruptcy & Restructuring Department, continues: “I think it stinks. Based on the extreme trauma suffered by the claimants, if their cases
were going to trial in the state court system, some of them would be valued at $10 million each.”
Lynda A. Bennett, Chair of the firm’s Insurance Recovery group, calls the offer “woefully inadequate,” adding that the Committee is “not interested at all” in
agreeing to $40 million in payments spread out over time. Bennett says, “The diocese is trying to improperly lowball the value of these claims.”
Prol continues: “We conducted an investigation and we uncovered assets, liquid assets and cash and investments, in excess of $250 million. The parishes
own a lot of real estate, as does the diocese. To propose to release itself and all the other entities from liability for $26 million when they have assets
approaching $1 billion is patently unfair. We will be opposing that plan.”
In Law360, Michael A. Kaplan, partner in the firm’s White Collar Criminal Defense group,  addresses the Committee’s intention to file fraudulent transfer
claims against the Diocese with regard to the write-off of more than $52 million in loans to parishes and schools, calling it another “example of the diocese's
lack of financial transparency and diligence.”

February 25, 2020
Jeffrey Cohen argued contested issues in a disclosure statement hearing of retailer Fred’s in the U.S. Bankruptcy Court for the District of Delaware. As
reported in Law360, Cohen represented concerns on behalf of the Official Committee of Unsecured Creditors regarding comprehensive releases included in
the Chapter 11 plan, which would bar stakeholders from pursuing claims against former directors and officers of the now defunct Fred’s. The Lowenstein
team includes Jeffrey L. Cohen, Nicole Fulfree, Michael A. Kaplan, Colleen M. Maker, and Lindsay H. Sklar.
 

December 7, 2019
Lowenstein's retention as counsel to the Official Committee of Unsecured Creditors in the bankruptcy case of Bumble Bee Foods is highlighted in the
Global Legal Chronicle. The Lowenstein team includes Andrew David Behlmann, Eric Chafetz, Michael A. Kaplan, and Myles R. MacDonald. View
Lowenstein's news announcement about this retention.

November 6, 2019
Jeffrey Cohen, Nicole Fulfree, Michael A. Kaplan, Gabriel L. Olivera, and Keara Waldron are cited in a Global Legal Chronicle article highlighting
Lowenstein's having been selected as counsel to the Committee of Unsecured Creditors in Chapter 11 proceedings for Fred’s, Inc., a discount general
merchandise store operator. View Lowenstein's news announcement about this representation.

November 1, 2019
Jeffrey Cohen is quoted in a Law360 article detailing a Delaware bankruptcy judge’s approval of United Sporting Companies’ Chapter 11 plan. As a lawyer
for the official committee of unsecured creditors in the case, Cohen expresses satisfaction on behalf of the committee, describing how the confirmation
represents the best result for the creditors. The Lowenstein attorneys representing the committee include Jeffrey Cohen, Michael Kaplan, Eric Chafetz,
Gabriel L. Olivera, Myles R. MacDonald, Rasmeet K. Chahil, and C. Patrick Thomas.

August 9, 2018
Law360 quotes Robert J. Kipnees and notes Kipnees and Michael A. Kaplan as counsel for the Union Mutual Medical Fund and its trustees in an article
reporting the U.S. Court of Appeals for the Second Circuit’s rejection of a request by the Teamsters Local 210 Affiliated Health and Insurance Fund and its
trustees that the court reconsider its June 2018 decision to uphold the trial court’s grant of summary judgment and an award of over $3.7 million on behalf of
Lowenstein’s clients. View Lowenstein’s news announcement about the June 2018 appellate decision. (subscription required to access article)
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June 7, 2018
Law360 quotes Robert J. Kipnees and notes Kipnees and Michael A. Kaplan as counsel to the Union Mutual Medical Fund (UMMF) and its trustees in an

article discussing UMMF’s 2nd Circuit victory in a 10-year litigation against the Teamsters Local 210 Affiliated Health and Insurance Fund and its
trustees. View Lowenstein’s news announcement about the court's decision. (subscription required to access article)

SPEAKING ENGAGEMENTS
Speaker, New Jersey State Bar Association 2024 Mid-Year Meeting, New Jersey State Bar Association,Dublin, Ireland, November 4, 2024
Moderator, Injunctive Relief: It Takes More than a Motion Citing to Section 105, Association of the Federal Bar of New Jersey,Edison, NJ, May 3, 2024
Host, Virtually Litigating: Pros and Cons of Litigation Practices Developed During COVID-19, Syracuse University College of Law,Syracuse, NY /
Webinar, September 24, 2021

EDUCATION
Syracuse University College of Law (J.D. 2011), summa cum laude; Lead Articles Editor, Syracuse Law Review; Executive Director, Moot Court Honor
Society
Temple University (B.A. 2008), Political Science, summa cum laude

ADMISSIONS
New York
New Jersey
District of Columbia
Pennsylvania
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