
Meeting the Need: The Business Case for Expanding Your Firm’s Pro Bono Practice 

Special Interest Track (Central Meeting Room 4) 

The program will cover: The unprecedented need for pro bono services in New Jersey; How 
to expand build a pro bono practice within your firm; The business benefits for having a 
dedicated pro bono practice within your firm; and How working on pro bono cases can 
enhance skill-building, especially for newer attorneys. 

 



 
 

ASSESSING A LAW FIRM’S COMMITMENT TO PRO BONO 
 

You need to be proactive if you are thinking about working at a law firm and would like 
to choose a firm with a strong pro bono program, including policies that allow you to do 
substantial pro bono during the summer or as an associate. Most firms will claim to 
encourage pro bono but not all really do. This guide will help you determine which firm 
is right for you. No one piece of information is necessarily dispositive of a firm’s pro 
bono commitment or culture. You must make this determination for yourself in 
interviews and by talking to people who work or have worked there. Timing is important. 
It probably is best to wait until after you receive an offer to press the issue but you can 
raise it at an EIP interview, or during callback visits. It often is useful to call or e-mail the 
people who coordinate the firms’ pro bono program and ask to meet with them and with 
associates and a partner who do pro bono.  
 
Evaluating the Program  
 
Does the firm have a full-time person (or people) coordinating the pro bono program? 
Most firms serious about pro bono will have a pro bono coordinator, manager, director, 
associate, counsel, or partner. Ask to talk to that person.  
 

Is this person an attorney? / Do other attorneys take part in pro bono 
management?  
Is this person a partner?  
Does this person work full- or part-time on pro bono matters? Is there a pro bono 
committee? / How often does it meet? / Who is on it?  
 

Is pro bono described or highlighted in the law firm’s materials?  
 

Does the firm’s webpage describe the pro bono program? Is it specific or 
general?  
Does it look like a marketing piece or is it substantive?  
Is there a regular section on pro bono in the firm newsletter?  

 
Is pro bono work voluntary or required at the firm?  
 

Does the firm encourage attorneys to perform a minimum number pro bono 
hours?  



Do pro bono hours count as billable hours? / Do they count towards the firm’s 
minimal billable hours goal?  
If there are different salary tracks for different hour commitments at the firm, do 
pro bono hours count towards that commitment?  
Does the firm have a bonus system that is tied to hours? / Do pro bono hours 
count towards that?  
Are pro bono cases really treated the same as other cases when assigning 
work?  

 
How does pro bono factor into compensation, performance reviews, and partnership 
decisions?  
 

Does the firm encourage attorneys to perform a minimum number of hours?  
Will your pro bono accomplishments be taken into account at review time?  
Does the firm evaluate summer associates on pro bono?  
Are partners supervising your pro bono work expected to evaluate you in a 
similar manner as partners with whom you work on cases for paying clients?  
What percentage of the lawyers who made partner this year handled a pro bono 
case?  

 
What resources are made available to attorneys who perform pro bono work?  
 

Is training available?  
Are there attorneys in-house who have substantive legal expertise in areas of pro 
bono practice that interest you?  
Are support staff permitted to work on pro bono cases?  
Does the firm provide similar resources (translators, expert witnesses, court fees, 
use of inhouse resources such as document production or catering) as it would 
on a billable case?  

 
How does the firm get its pro bono work?  
If the response to this question is that you can do anything you want, that may translate 
to “you’re on your own to find the work,” which isn’t easy to do.  
 

Does the firm work on pro bono cases with certain public interest organizations 
on a regular basis?  
How is a pro bono matter screened and selected?  
Can you bring in your own cases?  

 
What kind of pro bono cases does the firm usually offer?  
 

Make sure you will be able to do pro bono work that interests you.  
Does the firm specialize in a specific area of pro bono work?  
Are there any issues/areas that the firm doesn’t take on?  

 
  



Participation and Firm Culture  
 
What percentage of the lawyers/partners in the firm did pro bono work last year?  
Look at the number of lawyers doing pro bono, and the number of hours per lawyer. 
Check the firm’s pro bono ranking in the American Lawyer magazine (see below). Look 
at the rankings as part of the overall picture of the firm’s commitment; the numbers 
aren’t everything and sometimes don’t accurately reflect the firm’s pro bono culture.  
 

Do partners do pro bono work and/or supervise pro bono matters?  
Focus on partner involvement. If partners are not committed to the work, they 
may feel that associates are working on pro bono matters over paying client 
matters rather than seeing pro bono as part of a balanced caseload.  

 
 
How are the people who do pro bono viewed/respected in the firm?  
 

Do people on the firm’s management committee or in other leadership positions 
do pro bono work?  
Is pro bono work done by other departments besides litigation? Which other 
departments?  
What opportunities has the firm developed for corporate/transactional lawyers?  
Are pro bono victories/awards publicized within the firm?  

 
What are the types of pro bono work the firm has been involved in this year?  
Ask this at an interview to find out how familiar attorneys are with pro bono cases. You 
will also learn the substance of the work being performed.  
 
Ask the interviewer if he/she has the chance to do much pro bono work.  
The interviewer should be able to speak intelligently and knowledgeably about the pro 
bono work of the firm generally and about his/her own pro bono efforts. Ask questions 
about how he/she incorporates pro bono into his/her caseload.  
 
Do you have any Columbia graduates currently doing pro bono work?  
Ask for names.  
 
Is the firm a signatory to the Pro Bono Institute Law Firm Pro Bono Challenge®?  
The PBI Law Firm Pro Bono Challenge® lists those firms that have agreed to commit 
either 3% or 5% of their firm’s total billable hours to pro bono work. The list is available 
via the Law Firm Pro Bono Project web site at http://www.probonoinst.org/projects/law-
firm-pro-bono/law-firm-pro-bono-challenge/.  
 
  



Other Resources:  
 
 “The Path to Pro Bono: An Interviewing Tool for Law Students,” ABA Standing 
Committee on Pro Bono and Legal Services and the Center for Pro Bono: 
https://www.americanbar.org/content/dam/aba/administrative/probono_public_service/a
s/path.pdf 
 The 2017 Vault Guide to Law Firm Pro Bono Programs, available on Vault using your 
CLS login: https://www.vault.com/vault-guides/vault-guide-to-law/9781438171616/view-
guide  
 The American Lawyer Pro Bono Scorecard 2020 available through the Law Library 
(you will be prompted for your UNI login & password):  
https://www-law-com.prx.law.columbia.edu/americanlawyer/2020/07/06/the-2020-pro-
bono-scorecard-the-national-rankings/ 



The Path to  
PRO BONO

AN INTERVIEWING GUIDE FOR LAW STUDENTS



INTRODUCTION

This guide is designed to assist you in 

evaluating a firm’s pro bono culture, 

searching for firms actively engaged in pro 

bono work, and asking the questions that 

will lead law firms to maintain or increase 

their commitment to those in need.

Pro bono is and should be an important 

part of your legal career. It will provide you 

excellent training and an opportunity for 

front-line experience that may be difficult to 

realize in other cases. You will also achieve the 

professional satisfaction of making a difference 

in the life of an individual, a family, or even a 

community, by being a ray of hope for the least 

fortunate among us.

The American Bar Association House of 

Delegates adopted a resolution in 2006 urging 

law schools to require legal employers that 

recruit on campus to disclose, and to make 

available, specific information regarding their 

pro bono policies, practices and activities. To 

help you assess your prospective employer’s 

commitment to pro bono, the ABA Standing 

Committee on Pro Bono and Public Service is 

pleased to present this brochure.

One of the reasons that law firms do pro bono 

work is their desire to recruit law students. Your 

interest in and commitment to doing pro bono 

can and does drive the profession to do the right 

thing. Whether you realize it or not, you have 

substantial influence in this regard. If law firms 

perceive that law students care about pro bono, 

the firms will support and improve their pro 

bono programs. You should therefore include 

pro bono in your discussions with potential 

future employers.

As a member of the next generation of lawyers, 

you are in a critical position to translate your 

idealism into action and to influence the future 

course of this profession. Now, more than ever, 

you can make a difference!

What is Pro Bono?
Pro bono comes from the Latin phrase pro bono publico 

and means “for the public good.” In a law school setting, 

pro bono may have many meanings. For the practice 

setting, however, the American Bar Association has set 

forth a lawyer’s pro bono responsibility in Rule 6.1 of the 

Model Rules of Professional Conduct, which encourages 

lawyers to render at least 50 hours of pro bono legal 

services per year without fee or expectation of fee to:

	■ Persons of limited means; or

	■ Non-profit, governmental, civic, community or religious 
organizations in matters designed primarily to address  
the needs of persons with limited means. 

A lawyer may also provide  

additional services through: 

	■ The delivery of legal services at no fee or substantially 
reduced fee to individuals, groups or organizations 
seeking to secure civil and/or public rights and liberties or 
charitable, religious, civic, governmental and educational 
organizations;

	■ Delivery of legal services at a substantially reduced fee to 
persons of limited means; or

	■ Participation in activities for improving the law, the legal 
system or the legal profession.

Additionally, Model Rule 6.1 encourages lawyers to 

contribute financially to organizations that provide legal 

services to persons of limited means. 

In emphasizing direct legal services to persons of limited 

means, the Model Rule recognizes that lawyers and only 

lawyers can secure access to justice for people, whether 

rich or poor. It recognizes as well that we have a special 

responsibility to do so and a corresponding duty to 

ensure that justice is not rationed by ability to pay.



The ABA’s Views on  
Law Firm Support of Pro Bono

Model Rule 6.1 applies to all lawyers regardless of how 

and where they practice--in big firms, small firms, 

corporate legal departments, law schools or elsewhere. 

The American Bar Association recommends that firms 

adopt written policies and practices that support and 

reward pro bono work by their lawyers, including 

policies and practices that: 

	■ Count pro bono hours as billable hours.

	■ Consider attorneys’ commitment to pro bono activity as 
a favorable factor in advancement and compensation 
decisions. 

	■ Set annual goals regarding the number of hours 
contributed through firm pro bono programs and the 
number of attorneys who participate. 

	■ Establish and maintain systems that ensure that firm 
pro bono programs are managed effectively, that 
participating attorneys receive training and guidance, 
and that the highest levels of firm management oversee 
and participate in their programs. 

	■ Provide opportunities to participate in pro bono 
through sabbatical and part-time pro bono programs, 
fellowships, or rotation programs. 

The Importance of Evaluating a Law 
Firm’s Commitment to Pro Bono

Why is it important to ask questions about pro bono 

opportunities available at a law firm?

	■ As a prospective employee, you want to understand  
the firm’s culture and what will be expected of you as an 
employee. You want to distinguish between those firms 
that claim to support pro bono and those that actually 
do so.

	■ Asking questions about pro bono lets employers know 
that pro bono is important to you as a prospective 
associate. If you do not ask questions about pro bono, 
firms may assume that you do not care about their 
commitment to pro bono, which could decrease their 
incentive to adopt and maintain pro bono policies.

	■ Law firms compete vigorously for good law students.  
If enough law students express an interest in pro bono,  
law firms will strive to make their pro bono programs a 
selling point for employment. One way firms accomplish 
that is by encouraging their lawyers to do more pro  
bono work, and to do it better.

	■ Even if you are hesitant to ask questions about pro bono 
during the initial interview - and you should not  
be - you should ask once you receive an offer. The reason 
is that most law firms value lawyers who demonstrate a 
moral and ethical commitment to their community.  
By asking about pro bono, you make yourself more 
attractive to a firm. 

Why Pro Bono?
“Pro bono allows me to give back to the low-income, 

immigrant community I came from and become not only 

a better lawyer, but also a better person.” 

Joanna Plichta Boisen, Chief Pro Bono Officer, Davis Wright Tremaine

“I firmly believe that it is every attorney’s privilege and 

responsibility to give back to the community. Throughout 

my career, I have done this by providing pro bono legal 

services. Attorneys and law school students, regardless of 

the path they took, are in a unique position to give back 

to individuals that cannot afford legal services through 

pro bono work. A lack of income should not be a barrier 

to quality legal services or a quality life. Pro bono work 

gives attorneys and law school students the opportunity 

to use their legal skills to provide life changing services to 

well-deserving individuals that could not otherwise afford 

representation. “ 

Nicholas Hasenfus, Associate, Holland & Knight LLP

“I have been involved in community service since I was 

in middle school, and I started doing pro bono work in 

law school. I’ve always tried to pick pro bono projects 

that speak to me personally—as the daughter of a 

Vietnam Veteran, as a mom, and as a bankruptcy lawyer. 

It’s much easier to dedicate the time to causes that you 

care about, and as a busy attorney and mother, time is 

a precious commodity! Some of my favorite projects 

have included assisting families with mentally disabled 

relatives in a guardianship clinic; joining the American 

Bankruptcy Institute Task Force on Veterans Affairs and 

advocating for a change to the U.S. Bankruptcy Code to 

help disabled veterans and service members that was 

codified in 2019 as The HAVEN Act; representing a number 

of unaccompanied children from Central America in their 

efforts to obtain immigration relief in the U.S.; helping 

survivors of domestic abuse; and providing advice to 

struggling small businesses and non-profit organizations.”

Rachel Ehrlich Albanese, Partner & Vice Chair,  
U.S. Restructuring Group, DLA Piper LLP 



Sample Interview Questions To Evaluate A Law Firm’s Commitment To Pro Bono

EMAIL : ABAProBono@americanbar.org      WEBS ITE : www.ABAProBono.org

The materials contained herein have not been reviewed by the House of Delegates or the Board of Governors of the American Bar Association 
and, accordingly, should not be construed as representing policy of the American Bar Association.

	■ If the firm has a billable hours 
target, does pro bono work 
count towards billable hours? 
Does the firm have a maximum 
number of pro bono hours that 
may be applied towards the 
billable requirement?

	■ How does pro bono factor into 
compensation, performance 
reviews, and partnership 
decisions?

	■ Does the firm have a written pro 
bono policy?

	■ If the firm has adopted a pro 
bono policy, has the firm made 
any recent changes to its policy? 
If so, why?

	■ Does the firm have a structured 
pro bono program? For 
example, does it have a pro bono 
committee, partner, or counsel? 

	■ Does this person work full- or 
part- time on pro bono matters?

	■ Does the firm have a pro bono 
coordinator? Is this person an 
attorney? Is this person a partner?

	■ Does this person work full- or 
part- time on pro bono matters?

	■ What percentage of the lawyers 
in the firm did pro bono work 
last year? What percentage of 
the partners? What percentage of 
the lawyers who made partner this 
year handled a pro bono case?

	■ What other resources does 
the firm make available to 
attorneys who perform pro bono 
work? For instance, is training 
available? Is support staff 
permitted to work on pro bono 
cases?

	■ How does the firm decide which 
pro bono cases it will accept? 
If an attorney brings a pro bono 
case for possible consideration by 
the firm, who decides whether the 
firm will handle the matter? 

	■ Does the firm have a signature 
project or focus on a particular 
area of law or legal need? Has 
the firm been recognized for any 
of its pro bono work? 

	■ How is pro bono work assigned/ 
distributed? 

	■ Does the firm encourage or 
require attorneys to perform a 
minimum number of hours of 
pro bono work?

	■ Does the firm track and report 
the number of pro bono hours 
or their dollar value on an 
annual basis? 

	■ In addition to a pro bono 
policy, does the firm have other 
programs encouraging public 
service — e.g., summer rotation, 
split summers or post-graduate 
fellowships?
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PILnet: The Global Network for Public Interest Law 

 
PILnet: the Global Network for Public Interest Law (www.pilnet.org) is dedicated to expanding the 

practice of law to defend human rights in countries around the world.  PILnet was founded in 1997 to help 

strengthen the rule of law in Eastern Europe, and today works to promote the growing number of public 

interest legal professionals working to defend human rights in countries in Central and Eastern Europe, 

Asia, Sub-Saharan Africa and the Middle East/North Africa region.  
 

Cyrus R. Vance Center for International Justice 
 

The Cyrus R. Vance Center for International Justice (www.vancecenter.org) advances global justice by 

engaging lawyers across borders to support civil society and an ethically active legal profession.  The 

Vance Center is a unique collaboration of international lawyers catalyzing public interest innovation.  A 

non-profit program of the New York City Bar Association, it brings together leading law firms and other 

partners worldwide to pioneer international justice initiatives and provide pro bono legal representation to 

social justice NGOs.   

 

New York City Bar Association 
 
The New York City Bar Association (the "NYCBAR") (www.nycbar.org) since its foundation in 1870 

has been dedicated to maintaining high ethical standards among attorneys, promoting legal reform and 

providing services to the legal profession and the general public.  The NYCBAR promotes political, legal, 

social and innovative programs aimed at disadvantaged groups.  The protection of the public welfare is 

another priority of the NYCBAR. 

 

City Bar Justice Center 
 
The City Bar Justice Center is affiliated with the New York City Bar Association.  The Justice Center 

provides direct legal representation, education, referrals and advocacy to over 20,000 low income New 

Yorkers annually through pro bono attorneys, staff and other volunteers.   The Justice Center draws upon 

its relationship with the New York City Bar Association to mobilize lawyers, law firms, corporate legal 

departments, nongovernmental organizations, law schools, the courts and other legal institutions to 

address the legal needs of the disadvantaged.  Clients include immigrants, homeless families, domestic 

violence victims, senior citizens, cancer patients and survivors, consumers filing for bankruptcy, 

homeowners facing foreclosure, new small businesses, veterans and more.  The Justice Center recruits, 

trains and mentors volunteers to provide legal advice and representation; offers a free telephone legal 

hotline; and matches volunteer attorneys with civil cases and projects in need of support. 
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SECTION I 

INTRODUCTION 

1.1 Context 
 

An increasing number of lawyers at law firms are undertaking pro bono work.  For the purposes 

of this Guide, we will confine the definition of pro bono to the essentially identical definitions 

applied by the Pro Bono Institute and the American Lawyer (and interpreted as to NGOs, as 

discussed in Section 4.1.1 below, by the Association of Pro Bono Counsel). We recognize that 

many other types of activities in the public interest are considered by many to be pro bono work, 

and there are times herein where we discuss some of those other types of activities. 

1.2 Purpose of the Guide 
 

The development of a permanent pro bono practice is similar to a firm’s development of a new 

practice area or new department in that it requires the systematic implementation of a formal 

structure and support system so that pro bono work is fully integrated into the firm.  The 

institutionalization of a formal pro bono program also helps to ensure high quality and efficient 

legal work with far-reaching impact.   

 

A pro bono program should establish mechanisms that allow attorneys to partake in pro bono 

work, such as: removing potential internal obstacles to doing pro bono work (or the perception of 

obstacles); promoting participation in pro bono work among the firm’s attorneys; providing clear 

indications that the firm supports the practice of pro bono; establishing mechanisms to identify 

pro bono opportunities; and promoting pro bono work internally. 

 

A well-organized pro bono program is not only necessary to manage the pro bono work being 

done, but also to improve the quality of pro bono services. By establishing mechanisms to 

mentor and/or supervise pro bono work, and to develop internal expertise about various types of 

pro bono matters, a strong pro bono program can immeasurably increase the likelihood that pro 

bono clients’ legal matters are handled appropriately. Moreover, a well-structured pro bono 

program can help develop strong institutional knowledge about how to handle various types of 

pro bono matters, and can provide constructive comments on lawyers' pro bono work that will 

lead to improved work on both pro bono and billable matters.  

 

Finally, a formal pro bono program permits a firm’s pro bono practice to function in an efficient 

and effective manner.  By institutionalizing their pro bono efforts, law firms can save resources, 

money and time, thereby accomplishing more with less. 

1.3 About the Guide 
 

The Vance Center has prepared the initial version of this Guide, entitled PBDA Implementation 

Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm, in conjunction with 

personnel at Skadden, Arps, Slate, Meagher & Flom LLP (Skadden, Arps) in 2009, soon after the 

adoption of the Pro Bono Declaration of the Americas (PBDA), to assist Latin American law 

firms in its implementation.  The participating personnel from Skadden, Arps' pro bono team 

have considerable experience in structuring a pro bono practice and providing the support 

necessary for attorneys to undertake a broad range of pro bono work.  The New York City Bar 
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and the City Bar Justice Center also provided valuable input to the development of this Guide.  

In drafting the initial version of this Guide, the Vance Center reviewed existing materials in this 

field, including pro bono manuals, best practices guides, and articles on the subject, and relied on 

the experiences of firms, bar associations, and pro bono provider organizations in the United 

States.   

 

In 2011, the Vance Center published a supplement to the Guide, entitled Frequently Asked 

Questions: A Supplement to the PBDA Implementation Handbook: A Guide to Establishing a 

Pro Bono Program at Your Law Firm. 

 

In 2014, PILnet asked the Vance Center and Mr. Tabak of Skadden, Arps for permission to 

modify and use the Guide to help law firms around the world develop pro bono practices, 

including translation of the Guide into languages of the countries where PILnet is active in 

promoting pro bono. For this purpose, Ronald Tabak of Skadden, Arps kindly edited the initial 

version to update it; final editing was performed by PILnet and included the incorporation of the 

2011 Supplement into the main text of the Guide for the ease of use.  Again, the updated version 

does not necessarily reflect the views of Mr. Tabak or Skadden, Arps. 

 

This Guide is divided into seven sections.  Section II focuses on the administration of the pro 

bono program.  Section III describes the development of a pro bono policy manual. A model pro 

bono policy manual and corresponding attachments are provided as annexes to this Guide. 

Section IV describes systematic ways in which firms can identify pro bono opportunities.  

Section V concerns the encouragement and recognition of pro bono work within the firm.  

Section VI is a guide for evaluating attorney pro bono work as well as the pro bono program 

itself. Section VII describes the benefits of a pro bono program for a law firm. 
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SECTION II 

ADMINISTRATION OF PRO BONO PROGRAM 

 

2.1 Introduction 
 

The first step for the firm in developing a pro bono program is deciding who will manage the 

program and setting the functions and responsibilities that this person or group of people will 

have. 

 

The management of a pro bono program consists of two main components.  The first is routine 

administration, commonly the responsibility of a pro bono coordinator.  The second involves 

developing the broader objectives and direction of the firm’s program, often the responsibility of 

the firm’s pro bono chair or pro bono committee. 

 

2.2 Pro Bono Coordinator 

 
 2.2.1 Designation of Pro Bono Coordinator 

It is up to the firm’s leadership to decide who is best positioned to direct the pro bono program.  

The pro bono coordinator in small to midsized firms may be one of the firm’s partners or 

associates who assumes this role in addition to his/her role as an attorney of the firm. In the case 

of large firms, the pro bono coordinator may or may not be an attorney whose sole or greatest 

responsibility is managing the pro bono program. Regardless of who is ultimately selected as the 

pro bono coordinator, the firm must ensure that the individual has sufficient time and resources 

to fulfill all of the responsibilities the role requires. At very large firms, the pro bono coordinator 

may be an experienced attorney, supported by one or more legal assistants/administrative 

coordinators centrally and by pro bono point people in particular offices. 

2.2.2 Role of a Pro Bono Coordinator 

(a) A pro bono coordinator who is not an attorney must not perform duties that require legal 

training, such as supervising the legal aspects of pro bono work of attorneys at the firm, 

or playing a key role in identifying or dealing with legal ethics issues that may arise. 

(b) Should the pro bono coordinator supervise legal assistants/administrative coordinators, 

it is important to ensure that the latter have the level of experience and knowledge 

required for the delegated duties, and that there is sufficient coordination so that 

coordination/administrative work doesn’t go unattended. 

(c) The pro bono coordinator, if not a partner, must have ready access to a partner (or in 

some instances, of counsel who has long been a partner). 

(d) Regardless of the status of the pro bono coordinator, (s)he should have ready access to 

one or more people at the law firm who have expertise/responsibility for legal ethics 

issues/policies. At a growing number of firms, there is a General Counsel, with whom 

the pro bono coordinator should interface closely. 

2.2.3 Duties of the Pro Bono Coordinator 

In general, the duties of a pro bono coordinator are as follows: 

 

(a) Administrative Management: The pro bono coordinator is responsible for the daily 

administration of the pro bono program, which includes opening, maintaining, and 
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closing pro bono matters. Where the firm has adopted a pro bono manual that contains 

procedures for undertaking these tasks, the coordinator must ensure that each step is 

completed. The pro bono coordinator’s duties also include ensuring the proper 

organization and maintenance of matter-related documents, as well as any pro bono 

forms and manuals, and recording pro bono hours per attorney and per pro bono client 

(see Section 3.6.4). 

 

(b) Oversight of Pro Bono Cases: The pro bono coordinator must regularly check 

rigorously on the status of all pro bono matters that the firm, or lawyers at the firm, 

handle. This includes knowing the current status of all pro bono matters to ensure that 

all pro bono work is handled in a timely manner and to address any problems that arise. 

A good way to keep abreast of each case is through the use of status update reports, 

which the pro bono coordinator circulates, reviews, and acts upon with regard to things 

that need attention. 

 

(c) Changes of Staffing of Pro Bono Matters: It is vital that the pro bono coordinator be 

aware of the following, and other changes in the situations of lawyers and others 

working on pro bono matters: leaving the firm; going on a leave of absence (which may 

occur unexpectedly); or working for a period of time for a firm client or a pro bono 

group (during which time, conflicts considerations may preclude continuing work on 

existing pro bono matters).   

 

It is crucial that when such changes occur—particularly with regard to lawyers who 

have entered appearances or communicated with clients, opposing or other counsel 

elsewhere, courts, administrative agencies, etc. — notice be given regarding the changes 

and concerning permanent or temporary replacement counsel. In some instances, 

permission may be needed from a court, administrative agency, etc., to withdraw or 

appear, even temporarily. The pro bono coordinator must ensure that there are 

procedures in place to ensure that these necessary actions take place. 

 

With regard to changes in legal assistants working on a pro bono matter, the pro bono 

coordinator should work to ensure that there is continuity in legal assistant staffing, and 

that files and databases with regard to pro bono matters continue to be maintained 

properly. 

   

(d) Relationships with Pro Bono Organizations: The pro bono coordinator must routinely 

communicate with organizations with which the firm has formed pro bono partnerships 

to receive descriptions of available pro bono opportunities and periodically inform them 

of the status of the pro bono cases that lawyers at the firm undertake (see Section 4.2.1).   

The pro bono coordinator should periodically discuss with each such organization what 

improvements could be made on either side or both sides of the relationship. If the firm 

decides not to form pro bono partnerships, the pro bono coordinator should identify 

through some other means the pro bono opportunities that come within the mission of 

the firm’s program. 

 

(e) Notification of Available Pro Bono Matters: Another responsibility of the pro bono 

coordinator is to notify (via email or other form of communication) attorneys at the firm 

of pro bono opportunities and, in general, to promote the pro bono program within the 
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firm (section 5.1). In addition, individual lawyers should be encouraged to suggest pro 

bono matters about which they may learn.  

 

(f) Accountability: The pro bono coordinator must inform the pro bono chair or committee 

(or whomever else may be responsible) of the status of the pro bono program and of 

notable developments in particular matters.   

 

2.3 Pro Bono Chair or Committee 

2.3.1  Position of Pro Bono Chair or Committee 

Various factors determine the direction of a firm’s pro bono program, such as the firm’s size, 

culture, and hierarchical structure.  At large law firms in the United States, a partner (or, 

sometimes, counsel who had been a long-time partner) typically oversees the pro bono program.  

In addition to any other role(s) at the firm, (s)he is responsible for overseeing the overall 

direction of the pro bono program.  The pro bono partner (or of counsel) may chair a pro bono 

committee that should include the pro bono coordinator and some or all of the following: 

partners, counsel, and associates from various offices. At some firms, there is a pro bono 

committee but not a pro bono partner (or of counsel).   

2.3.2 Role of the Pro Bono Chair or Committee 

It is crucial that at least one partner (or long-term partner who is now of counsel) be involved (at 

least in an oversight role) in the management of the pro bono program. It is strongly preferable 

that the law firm's managing or executive partner, or (if applicable) one or more of the firm's 

founders, be knowledgeable about and visibly supportive of the pro bono program.  

 

As noted below, overseeing the directions in which a pro bono program moves should involve 

strategic decision-making in which at least some of the firm’s partners participate (see Section 

2.3.3).  The participation of partners in the oversight and strategic direction of the pro bono 

program can have the positive effect of giving a strong indication to all levels of attorneys that 

the firm encourages and endorses pro bono work (see Section 5.1(a)).   

2.3.3 Responsibilities of the Pro Bono Chair or Committee 

In general, the duties of the pro bono chair or committee are as follows: 

 

(a) Oversight of the Pro Bono Program: The pro bono chair or committee must monitor 

the pro bono program to ensure that it is functioning effectively. This includes oversight 

of the work of the pro bono coordinator. 

 

(b) Oversight of the Pro Bono Manual: The pro bono chair or committee should 

participate in the initial drafting and periodically should consider the contents of the 

firm’s pro bono manual, even where most of the contents are prepared and revised by 

the pro bono coordinator (if any) (see Section 3.1). 

 

(c) Development of Pro Bono Partnerships: The pro bono chair or committee should help 

develop the firm's pro bono partnerships, and to some extent should consider potential 

additional types of pro bono partnerships (see Section 4.2.1.). If the firm decides that it 

will not enter into pro bono partnerships, the pro bono chair or committee will need to 
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work with the pro bono coordinator (if any) to establish another mechanism for 

identifying pro bono opportunities (see Section 4.2.2). 

 

(d) Approval of New Pro Bono Matters: As indicated below, it is advisable that firms 

establish a procedure to open, monitor, and close pro bono matters (see Section 3.6). 

The pro bono chair or committee either (a) in conjunction with the pro bono 

coordinator, should approve the opening of all new matters or (b) should be comfortable 

with the parameters that the pro bono coordinator utilizes in approving the opening of 

most new cases and should be consulted (as should one of the firm's ethics experts or its 

General Counsel, if any) by the pro bono coordinator in unusual situations (see Section 

3.5.1(b)). 

 

(e) Promotion and Acknowledgement of Pro Bono Work:  Another function of the pro 

bono chair or committee is to work with the pro bono coordinator (if any) to determine 

the ways in which the firm will encourage and recognize pro bono work internally (see 

Section V). 

 

(f) Assessment of the Pro Bono Program: The pro bono chair or committee should 

consider the successes and setbacks of the pro bono program, making or suggesting 

adjustments to it as appropriate (see Section 6.2). 

 

(g) External Marketing and Publicity: The pro bono chair or appropriate firm leadership 

should define or participate in the process of defining the external marketing and 

publicity of the firm’s pro bono program (see Section 7.4). 

 

(h) Administration: At some firms, the chair of the pro bono committee may also carry out 

some or all of the administrative aspects of the program.   
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SECTION III 

DEVELOPMENT OF A PRO BONO MANUAL 

 

3.1   Introduction 
 

An important aspect of a pro bono program is the development of a pro bono policy manual.  

Although pro bono manuals differ in their depth and range, the manual generally serves four 

functions.   

1. The manual defines pro bono work and what types of pro bono matters the firm or its 

lawyers may undertake.   

2. The manual articulates the firm’s commitment to pro bono practice.   

3. It defines those who are responsible for the administration of the firm’s pro bono 

program.   

4. Finally, the manual sets forth, at a minimum, the high-level procedures to be followed 

in connection with the pro bono program.  (There may be a considerably more detailed 

pro bono policy and procedures document, which may also be a part of the firm's overall 

policies and procedures.). 

 

The firm must first decide who will draft and approve the initial pro bono manual. Because the 

pro bono manual establishes the firm’s official position with respect to pro bono, it is advisable 

that the first three aspects of the manual described in the preceding paragraph be approved by the 

firm’s executive or managing partner and discussed with the firm's partners. The pro bono chair 

or committee should also participate in this process, as well as in the consideration of the 

detailed pro bono policies and procedures. Often, the drafting will be largely or entirely 

undertaken by the pro bono coordinator (if any) (see Section 2.3.3(b)). 

 

Annex A provides a sample pro bono manual (a "Model Pro Bono Manual"), which contains 

standard clauses often used in manuals at large firms in the United States. The Model Pro Bono 

Manual is written in such a manner that it can be easily adapted by any firm.   

 

3.2   Pro Bono Commitment of the Firm, and Attorney Goals/Expectations 
 

The introductory section of the pro bono manual articulates the firm’s commitment to pro bono 

practice.  In particular, it contains a declaration that the firm supports and encourages its 

attorneys’ participation in pro bono work.  

 

This section normally contains specific pro bono goals or expectations adopted by the firm.  

Goals can include an annual minimum number of pro bono hours per attorney or for the firm as a 

whole, a pro bono percentage of attorney billable hours, and/or a percentage or number of 

attorneys who will undertake at least a particular number of pro bono hours each.   

 

Attorneys are not the only people at law firms who can provide pro bono services. Paralegals, 

clerks, secretaries, summer associates and administrative personnel also make valuable 

contributions, and are often enthusiastic about participating in pro bono matters.  
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3.3   Definition of Pro Bono Work 
 

This section of the pro bono manual defines what kind of services and types of legal issues the 

firm will consider “pro bono” and what categories of clients will qualify for pro bono assistance.   

Some firms, for internal purposes, will label some matters as “pro bono” that do not come under 

the generally accepted definition used by the Pro Bono Institute and the American Lawyer. 

Others will do free legal work regardless of whether or not it fits under the generally accepted 

definition. Where this occurs, the firm should clearly delineate in the manual the "pro bono" 

work that comes within the generally accepted definition and, if it does sometimes permit 

additional work to be done for free, should make it clear that such work will not be reported 

externally as being "pro bono," even if for some purposes it may be internally referred to as "pro 

bono". For the purposes of this Guide, we will refer only to "pro bono" as defined by the Pro 

Bono Institute and the American Lawyer, or that is defined less broadly than their definition.  

  

A firm’s concept of pro bono legal services may include free legal services provided to the poor 

or to nongovernmental institutions (NGOs) that primarily benefit the poor.  It may also include 

legal services that are provided in matters of public interest (such as civil rights matters that 

would not likely be brought in the absence of free counsel) and in matters on behalf of 

marginalized populations.  It may also include free legal services to NGOs that do not primarily 

benefit the poor, but are so relatively small that they cannot afford counsel. 

 

Furthermore, so that the firm’s attorneys have a high level of understanding of the scope of pro 

bono, firms should not only define what they will consider to be pro bono services, but also what 

activities will not be considered pro bono.  For example, pro bono should not include providing 

legal services at reduced fees. Nor should it include non-law-related assistance, lecturing, 

publishing books or articles on subjects not specifically directed at legal issues that come within 

the pro bono definition, or providing free legal services to friends and family (at least if they are 

not poor).  Many of these activities are desirable and represent contributions to the community, 

but should not be categorized as pro bono work. 

3.3.1 What is the difference between corporate social responsibility and pro bono legal 

services? 

 

It is important to keep the definition of “pro bono” in mind. Without a full and deep 

understanding of what pro bono actually entails, a law firm will not be able to institutionalize the 

kind of pro bono program that will enable it to meet its pro bono goals in a meaningful way.  

 

To begin, pro bono is a professional obligation, one that stems from the nature of the attorney’s 

role in society, and the privileged position attorneys occupy in terms of providing access to 

justice. It is a particularly important obligation in addressing the expanding gaps that preclude 

the neediest in society, and the nonprofits that provide them with services, from securing paid 

counsel. The importance of the obligation also is great where public interest matters would not 

otherwise have access to legal advocacy were it not for pro bono lawyers.   

 

Pro bono legal work—while crucial for the reasons just stated—is different from non-legal 

volunteer work and other forms of charity. This difference arises from the facts that pro bono 

legal work (a) helps to fill the gap between the legal needs of the most disadvantaged in society 
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and their ability to find counsel, and (b) helps to address other access-to-justice gaps (such as 

when nonprofits or public interest groups cannot afford counsel). It is crucial to keep pro bono 

legal work completely separate from volunteering and other forms of charity in establishing the 

firm’s pro bono structure (even if the same person may, for example, coordinate pro bono legal 

work and volunteer activities). The only circumstance in which charity and pro bono work may 

coexist in a structural way is for budgeting.   

 

Business trends and globalization have spurred an ever-increasing interest in “corporate social 

responsibility.” Corporate social responsibility is a form of corporate self-regulation by which 

businesses embrace responsibility for the impact of their activities on stakeholders and other 

members of the public sphere. Clients and consumers are increasingly placing demands on 

corporations and professionals to maintain responsible practices that benefit not only the 

consumers but also employees, the environment, and society as a whole. Because corporate 

clients often seek a law firm that is “socially responsible,” the concepts of (a) corporate social 

responsibility in a legal environment and (b) pro bono legal services can create confusion. An 

additional factor, in some instances, is that a corporate client may take into account a law firm's 

pro bono program in determining the extent to which they think the law firm is "socially 

responsible."    

 

There should remain, within each law firm, a clear distinction between charitable contributions, 

volunteerism, socially responsible business practices, and pro bono legal services. Charitable 

contributions are the easiest of the first three of these to distinguish from pro bono, in that they 

consist of direct financial contributions to charitable organizations, nonprofits, civic 

organizations, churches, or other entities. While some of these financial donations may 

contribute to or assist these organizations in the provision of services (sometimes, including or 

entirely consisting of legal services) to poor or marginalized individuals, groups or communities, 

the donations themselves do not qualify as pro bono work. Furthermore, an attorney or law firm 

does not meet its pro bono commitment by making financial contributions to these organizations, 

regardless of the organizations' beneficiaries and ultimate purposes. It should be noted, however, 

that, as pointed out in section 4.2.1 below, law firms should plan on making financial 

contributions to organizations that are sources of (and often have further involvement in) pro 

bono matters. 

 

Community service, or volunteerism, is also distinguishable from pro bono legal services.  

Community service includes collecting items for persons in need or providing social (and not 

legal) services to these same people. This includes, but is not limited to, food, clothing or blood 

drives (or any type of tangible resource collection for the disadvantaged); painting a school; 

cleaning debris from a park, etc.   

 

Community service is valuable for the betterment of society, and can also serve to solidify and 

build relationships with clients and the wider population. Volunteer service allows for open 

collaboration between lawyers and other members of the community, without the level of 

formalization and specialization necessary for pro bono legal work. It can also be an extremely 

rewarding team-building exercise. Therefore, while it cannot be considered pro bono legal work, 

volunteer community service remains a valuable experience for lawyers and firms. 

 

Environmental efforts on behalf of a law firm—for example, paper, cell phone or plastic 

recycling programs—are also not pro bono work.   
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 3.3.2   Can participation in educational programs be considered pro bono work? 

 

It depends. Law firms disagree as to whether particular kinds of such activities should be counted 

toward an attorney’s pro bono hours. In determining whether a particular project should be 

considered pro bono, it is helpful for a law firm to keep in mind both the purpose of the project 

and the necessity of legal skills for completing the project. The greater the need for legal skills in 

order to successfully accomplish the project’s goals, the more likely it will be that the project 

should be considered pro bono.   

 

A useful example can be found in juxtaposing high school student mentoring and educational 

programs that train lawyers to handle certain cases that fall within the definition of pro bono.  

The former—mentoring or tutoring students—should not be considered pro bono work because it 

does not involve the delivery of legal services. When legal skills or knowledge are not required, 

the project should be considered volunteerism.  

3.3.3 Can service as a member of an NGO’s Board of Directors be considered pro 

bono work? 

 

While board service is not generally considered pro bono work, it is an important aspect of 

generating a pro bono culture and (if the NGO is a clearinghouse) cementing a clearinghouse’s 

vital role in the pro bono chain. It is very important for a lawyer who is a board member of an 

NGO to make it clear when (if ever) he or she is acting in the capacity of a lawyer for the NGO.  

Some law firms do not ever permit legal work to be done for an NGO whose board of directors 

includes a lawyer from the firm. Ethical considerations should be taken into account, in light of 

the particular circumstances, by those law firms that do permit legal work to be done for such an 

NGO.   

3.4   Administration of the Pro Bono Program 
 

This section of the pro bono manual establishes who will administer the firm's pro bono 

program, outlining the responsibilities of the various program roles of, as applicable, the pro 

bono coordinator, pro bono chair, and pro bono committee. The administration of the program 

includes the general coordination of pro bono projects and management of the pro bono program, 

and is usually the responsibility of the pro bono coordinator or committee. For general 

descriptions of the positions, qualifications, and duties of the pro bono coordinator and the pro 

bono chair or committee, see Section II of this Guide. 

3.5  Financial Considerations for Establishing a Pro Bono Program1 

 

3.5.1 If a firm’s pro bono program has a budget, what is the best way to structure it? 

 

There are costs and expenses associated with all pro bono programs. These include both internal 

and external costs. Internal costs are such routine course of business expenses as photocopying, 

phone calls, postage, transportation, and messenger services. External costs include non-routine, 

                                                 
1 This section was adapted from Frequently Asked Questions: A Supplement to the PBDA Implementation 

Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 
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out-of-pocket expenses, such as filing fees and fees for experts and investigators. Firms may 

have different policies on how to allocate such costs as between the law firm and the pro bono 

client, which will be discussed later.   

 

Regardless of what a firm's policy is, establishing a pro bono budget for costs and expenses is 

considered by many firms to be a crucial aspect of the institutionalization of pro bono, and the 

development of a sustainable internal pro bono program. Firms that adopt pro bono budgets 

believe that doing so makes possible a smoother transition into a fully integrated pro bono 

practice. (It should be noted, however, that some firms with successful pro bono programs do not 

adopt pro bono budgets, believing that this enables the pro bono program to have greater 

flexibility.)  

 

A clear policy regarding a pro bono budget can send a message about the firm’s pro bono 

commitment that can be important for the development of a firm-wide pro bono culture. 

Although the budget may be used to guide the extent of involvement, it should not be used to 

preclude the firm's involvement in complex pro bono matters, particularly those that have 

potential for a significant positive, social impact, and which the firm could otherwise afford to 

undertake.  

 

Additionally, a pro bono budget can enable associates to understand the firm’s expectations 

regarding pro bono, and may permit a more complete evaluation of the firm’s pro bono program 

in a way that allows for yearly expansion and continued sustainability.   

 

As is the case with most administrative and managerial matters, budgeting for pro bono is 

handled somewhat differently at every firm that has a pro bono budget, and is tailored to meet 

the needs and goals of the individual firm. All aspects regarding the development of an internal 

pro bono program at a law firm—including the budget (unless firm management decides not to 

have such a budget)—should be modeled in a way that not only fits the firm’s “corporate 

culture” but also enables the most efficient use of resources and a fully integrated pro bono 

practice.   

 

Law firms need not “reinvent the wheel” when it comes to establishing a pro bono practice. 

Instead, law firms can rely on well-established firm policies and procedures for the pro bono 

realm. In other words, to ensure that pro bono is an integral part of the law firm, law firms should 

strive to make the administrative aspects of pro bono as integrated as possible within an already 

existing infrastructure. Using established mechanisms enables law firms to more effectively 

handle pro bono matters, streamlining the ease of process. Well-integrated structures make pro 

bono more user friendly for the firm’s attorneys, and ensure high-quality legal services to all firm 

clients. 

 

While there are many different ways to structure a pro bono budget, a few of the most commonly 

utilized options are described below. 

 

(a) Option 1: Separate Pro Bono and Charitable Contribution Budgets: To avoid 

confusion, or simply because it more closely fits the law firm’s business model and 

institutional structure, some law firms prefer keeping pro bono and charitable 

contributions separate for all purposes, including budget management. Because 

allocations for pro bono work and charitable contributions at these firms are discrete, 

the firm’s annual charitable contributions will neither increase nor decrease the amount 
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that can be spent on pro bono and vice versa. Similar to what is described above, law 

firms who opt for this choice should distinguish between financial contributions and the 

provision of free legal services.   

 

(b) Option 2: Expand the Charitable Contribution Budget: Another possible option for 

establishing a pro bono budget is for the firm to expand its annual charitable 

contribution budget (if it has one) and include its pro bono practice under this larger 

umbrella. Many law firms have historically allocated an annual budget for charitable 

contributions to social or civic organizations. Once such a law firm considers 

incorporating pro bono as one of the firm's practice areas, it will often choose to 

combine the budget for charitable contributions with the costs associated with pro bono 

work. Thus, any costs associated with the delivery of free legal services will essentially 

come from the same source as the firm's charitable contributions. This means that—

unless the firm also increases its overall budget once it incorporates pro bono work—the 

implementation of a formal pro bono program could mean a decrease in the firm’s 

annual charitable contributions.   

 

  Firms that maintain a budget for charitable contributions will often assign a committee 

to handle all requests for charitable disbursements (the “Charitable Contributions 

Committee”). When this is done, the Charitable Contributions Committee develops the 

procedures whereby firm partners can request disbursements for financial contributions 

to their preferred charities.  The Charitable Contributions Committee can be expanded 

to make the same determinations with respect to pro bono work. If feasible, the firm 

may also designate a new committee to handle the pro bono budget (the “Pro Bono 

Budget Committee”), using the same or similar procedures as those used by the 

Charitable Contributions Committee. In some cases, the Pro Bono Committee carries 

out budgetary functions, and a separate Pro Bono Budget Committee is not established. 

 

  In practice, the committee structure could work as follows: a partner wishing to fund the 

expenses for a new pro bono project or case can approach either the expanded 

Charitable Contributions Committee or the Pro Bono Budget Committee as he/she 

would when requesting a charitable disbursement, and the committee would make a 

determination with respect to granting, denying, or adjusting the amount requested for 

the pro bono project or case. If the pro bono project or case later incurs unexpected 

costs, the same committee will determine whether the firm will cover the additional 

costs, whether the client will be responsible for these expenses, or how else the firm 

may handle these unanticipated expenses. Clients’ responsibility for expenses associated 

with their pro bono representation will be discussed in Section 3.5.2.     

 

  Even when law firms choose to combine their budgets for charitable contributions and 

pro bono work, it is important to note that when it comes to defining the concept of pro 

bono and what qualifies as appropriate pro bono work, there is and should be a clear 

distinction between financial contributions and the provision of free legal services. In 

short, pro bono work is not charity but rather a professional obligation; charitable 

contributions are not considered pro bono work, regardless of the budgetary structure.       

   

(c) Other Budget Considerations: Distinguishing between Routine and Non-Routine 
Expenses: Firms should be aware of the types of internal expenses involved in 

maintaining a pro bono program. Because these costs are expected and necessary to 
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providing high quality legal services, many law firms do not require prior approval for 

these expenses. It would be an administrative burden to obtain approval for each of 

these kinds of expenses. Because these costs tend to be predictable, law firms tend to 

refer to them as “routine” costs and many law firms allocate a fixed annual amount to 

such routine expenses. As described above, a committee will often determine what this 

amount will be every year and which pro bono projects or cases will benefit from a 

disbursement under this budget.   

 

  External costs, on the other hand, are costs that are not routine and therefore at most law 

firms with organized pro bono programs require advance committee or partner approval. 

These are generally higher ticket items, such as the provision of filing fees or paying for 

expert witnesses or investigators, which—while necessary to the provision of legal 

services--extend beyond routine costs. 

 

  Firms vary with respect to their understanding of routine and non-routine costs. The 

important thing to ensure is that the firm’s attorneys understand the importance of using 

good judgment when it comes to expenditures associated with pro bono matters, and 

that firm policy is made explicit in the firm manual on pro bono policies and 

procedures. It should be very apparent when an attorney must seek prior approval and 

when he/she does not need to do so. Again, where a law firm has an annual routine 

expense budget for pro bono, it should determine what kinds of costs fall into this 

budget based on the needs and characteristics of the firm and set clear guidelines so that 

attorneys understand what costs are considered routine and which require additional 

approval.   

 

  Regardless of a firm’s ultimate choice regarding budgeting for pro bono work, the law 

firm’s pro bono manual of policies and procedures should clearly outline the firm’s pro 

bono budget (or if there is no budget, the firm's practices regarding the subjects 

discussed herein). To further highlight the importance of being mindful of costs 

associated with pro bono work, attorneys who have recently been assigned to a new pro 

bono matter or project should also receive or be explicitly referred to a detailed written 

articulation of the firm's pro bono budget/cost policies and procedures. It should also be 

made clear that attorneys should make every effort to keep costs associated with 

providing free legal services at a minimum, including asking for fee waivers when 

appropriate or available, as is often possible with regard to indigent clients. If fee 

waivers are denied or not available, the attorney should otherwise determine if other 

ways exist to waive or lower the costs associated with the pro bono matter.     

 

3.5.2 Is it ever appropriate to charge a fee to a pro bono client? 

It is never appropriate for a law firm to charge a fee to a pro bono client. If a law firm charges its 

client any kind of fee for its legal services, the work cannot be considered pro bono work. A law 

firm and pro bono client can agree, however, that a client will be responsible for paying some or 

all of the expenses associated with the client’s pro bono representation or with effectuating the 

advice provided by pro bono counsel. These expenses may include court fees, charges associated 

with obtaining official documentation, registration fees and other such costs.   

 

If there is a possibility of the recovery (by judgment, settlement, or otherwise) of attorneys' fees, 

costs, or both, this subject should be discussed with the client and dealt with in the Pro Bono 
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Commitment Letter. Wording should be developed that avoids creating ambiguity that may make 

it impossible to deal with contingencies, such as settlement offers that are conditioned on 

waiving attorneys' fees, costs, or both. 

 

3.5.3 Allocation of Expenses 

A firm’s policy on the allocation of expenses typically depends largely on the firm’s pro bono 

budget, the amount of the fees associated with the specific pro bono project or case (e.g., some 

pro bono matters will have many more costs associated with it than others), and the client’s own 

financial circumstances. Options include the pro bono client bearing no costs, bearing external 

costs only, bearing internal and/or external costs up to a certain amount, bearing both internal 

and external costs in the full amount, or making the decision on who bears expenses on a matter-

by-matter basis, depending upon the financial resources of the client and whether the client is an 

individual or an NGO. For example, some firms will pay all reasonable and ordinary expenses 

associated with the pro bono representation of an indigent client, but will require NGOs to pay 

for such fees as those associated with registering the NGO. In any event, the firm’s policy on the 

allocation of costs should be included in the firm’s pro bono manual of policies and procedures.    

 

This policy also should be clearly communicated to the client, and the pro bono client should 

always have a clear understanding of those expenses for which he/she/it will be responsible. In 

an effort to avoid confusion and establish a healthy relationship with the pro bono client, the pro 

bono attorney and client should determine and discuss this before the pro bono attorney 

undertakes the representation. Just like a paying client, the pro bono client should read, 

understand and sign a written agreement or form outlining who will ultimately be responsible for 

the expenses associated with the representation or with effectuating the advice or other legal 

work provided by pro bono counsel. This “expenses agreement” should be incorporated into the 

client engagement letter (for an example of a client engagement letter, please see Annex 2 of the 

Guide, Format of Pro Bono Commitment Letter). The firm should consult with the pro bono 

client before incurring any material expenses for which the client will be responsible.   

 

Sometimes, it is not possible to identify all expense items prior to undertaking the client’s 

representation. After agreeing to take on the client's representation, an attorney may begin to 

investigate the client’s particular situation only to find that there are unforeseen or unexpected 

circumstances that may lead to unanticipated costs. Because of the surprising nature of these 

expenses, the attorney and client likely will not previously have agreed on the responsible party 

to bear these expenses. If unanticipated costs arise after the attorney-client relationship has been 

established, they should be addressed immediately and (unless covered by the existing client 

engagement letter) in a similar formal (documented) way, to avoid confusion and/or ethical 

breaches. 

   

3.5.4 What are the tax implications (benefits and liabilities) associated with pro bono 

work? 

There may be local or federal tax implications for performing pro bono work. Because tax law is 

country- and often region-specific, the implications of doing pro bono work from a tax 

perspective will vary depending on which country, region, and perhaps even city in which the 

law firm is located. Some jurisdictions may even have tax benefits for performing pro bono 

work. 
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Furthermore, each country will have different compliance requirements for the legal profession 

in terms of its tax consequences. While all of these innumerable differences cannot be detailed 

here, it is important for a law firm to research any tax implications associated with pro bono 

work as the law firm develops its pro bono program. Understanding these tax benefits and 

liabilities will allow the firm to establish a more appropriate and favorable pro bono structure, 

one that works to meet its needs and helps the firm achieve its goals. 

 

3.6 Procedures for Pro Bono Matters 

3.6.1 Opening of New Pro Bono Matters 

The firm must establish formal procedures for initiating, undertaking, and completing pro bono 

work. For a description of the mechanisms through which firms can identify pro bono 

opportunities, see Section IV of this Guide. 

 

Initiating a pro bono matter includes the following procedural steps: 

 

(a) Pro Bono Request: After the firm has chosen a mechanism for identifying pro bono 

opportunities (see Section IV) and informing its attorneys of those opportunities (see 

Sections 2.2.3(d)) and 5.1) and once an attorney has expressed interest in working on a 

particular pro bono matter, the first step will be to complete an application for a new pro 

bono matter (the “Pro Bono Application”). The Pro Bono Application should contain 

basic information, such as the description of the pro bono client and the required 

services. The Pro Bono Application should be agreed upon and perhaps signed by the 

attorney responsible for the pro bono matter, a partner supervising or otherwise 

responsible for the matter, and, in some instances, the pro bono coordinator (if any) (see 

Section 3.5.2 and Annex 1, “Application for Opening a New Pro Bono Matter” –  

Model Pro Bono Manual). 

 

(b) Conflict of Interests Check and, Where Required, Further Review: Pro bono matters 

could present conflicts of interest. As a result, a firm must undertake a conflicts check 

for each Pro Bono Application. The firm should use the same process it uses for 

conflicts checks with commercial clients and record the results in the Pro Bono 

Application. 

 

At least where legally required in the applicable jurisdiction and perhaps (a firm may 

decide) in other circumstances, the firm should undertake further review—such as, in 

some countries, a “Know Your Client" review. 

 

(c) Approval of the Pro Bono Matter: The firm must establish who will be responsible for 

approving new pro bono matters. As already noted, often the pro bono chair or 

committee will perform this role and otherwise will oversee the pro bono coordinator in 

performing this role (see Section 2.3.3(d)). The firm should establish certain essential 

criteria for use in considering Pro Bono Applications.     

 

Some of the criteria that can be considered in approving new pro bono matters are: 

potential conflicts of interest, potential business conflicts (such as asserting a legal 

position on behalf of a pro bono client that is contrary to the legal position that the firm 

takes on behalf of other clients), whether the required services correspond to the firm’s 
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definition of pro bono outlined in its policy manual, or if there are any extraordinary 

circumstances warranting rejection of the pro bono case.   

 

The firm should also consider whether attorneys interested in the particular pro bono 

case have the experience or would be able to obtain the training necessary to provide the 

quality and standard of service expected of the firm and its attorneys. Firms can avoid 

rejecting complicated pro bono cases by finding ways to mitigate or compensate for 

lack of experience or training, such as staffing cases with a team of attorneys, including 

some with more advanced experience.  If the application for a new pro bono case is 

rejected, it is recommended that the reasons be briefly explained. 

 

Where pro bono matters are likely to be particularly large in scope, time and 

commitment, additional approval may be required, such as from the leader of a 

particular practice group, the office leader, and/or the firm's executive or managing 

partner. Their approval or rejection should be based not on their personal opinions of 

the matter, but should represent a consideration of the firm’s ability to handle the matter 

effectively. They should weigh, rather, whether or not the matter can be properly 

handled despite potential departures, including lawyers from the firm, or lawyers from 

the matter. 

 

(d) Commitment Letter: Once a new pro bono matter has been approved, and often 

preferably after an initial discussion with the prospective client, the firm (or in some 

instances, the firm lawyers involved) and the pro bono client should sign a commitment 

letter setting forth the parameters of the representation. Even when a firm does not use 

this type of letter for its commercial clients, it is recommended that it do so for its pro 

bono clients. Among other topics, the letter should establish the nature, description and 

range of the representation, which are important for the client’s understanding of the 

exact scope of services that will be provided.  Similarly, it should specify who will be 

responsible for paying any related expenses (see Annex 2, “Format of Pro Bono 

Commitment Letter”).  

 

The firm might consider adding an advance waiver position clause to the letter, for 

example, “Our law firm has many other clients. If you have a conflict of interest with 

another one of our clients, we will explain that to you and expect that you will waive 

that conflict of interest unless it involves the same project we are working on for you, or 

a related matter, or we have confidential information that could be used to your 

detriment in that other matter.” 

 

In order to preserve the attorney-client privilege and other protections, the commitment 

letter should, where applicable, mention the role(s) that a pro bono clearinghouse or 

other pro bono partner may or will play, such as getting status updates, providing 

mentoring, or serving as co-counsel. 

 

(e)  Co-Counsel Agreement: Where there is co-counsel, there should be a co-counsel 

agreement setting forth the respective roles and responsibilities of the firm (or the firm 

lawyers involved) and the co-counsel. This should include how expenses that will not be 

borne by the client will be paid, and how decisions will be made (in the event of 

disagreement with co-counsel) regarding advice to be provided to the client and 

decisions that are up to counsel to make. Where it is possible to seek legal fees, the co-
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counsel agreement should (to the extent possible to anticipate) articulate the key 

principles that will be followed in such situations. This should include (where feasible) 

what will be done where settlement may be impossible unless some or all possible 

attorneys' fees (or recoupment of expenses) are waived.  

 

(f)  Pro Bono Matter Files: The firm should open and maintain a physical or electronic file 

for each pro bono matter, using the same procedure that is used for commercial clients. 

Firms that use a "coding system" to identify their commercial clients should use the 

same system for their pro bono clients. These files can be updated by the attorney 

assigned to the pro bono matter and maintained by (or under the oversight of) the pro 

bono coordinator. 

 

3.6.2 Supervision, Oversight, and Possible Evolution of a Pro Bono Matter 

It is necessary that a firm establish a formal supervising/oversight system for pro bono work in 

order to ensure that its attorneys provide pro bono services in a professional manner and follow 

the same standards of service that the firm provides to its commercial clients. As such, every pro 

bono matter should have a supervising partner who, directly or through the pro bono coordinator 

(if any) or otherwise, is regularly informed about and reviews associates' work and provides 

feedback or assistance as necessary. The supervising partner can be a particular associate’s 

mentor, or associates can ask partners with specific knowledge or experience in a particular issue 

whether he/she can serve as the supervising partner for a particular pro bono matter. It is further 

recommended that the pro bono coordinator regularly monitor the status of each pro bono matter 

(See Section 2.2.3(b)). 

 

Firms should implement a formal written reporting mechanism as a means by which attorneys 

responsible for pro bono matters inform the pro bono coordinator and (directly, or via the pro 

bono coordinator) the supervising partner of the status of the pro bono matter. These attorney-

generated reports should include information about the most recent accomplishments or setbacks, 

potential next steps and the existence of any hindrances or problems (see Annex 3, “Format of 

Pro Bono Work Report”). The regularity of the reports will depend on the nature of the 

representation and services provided, with reports every four months often being reasonable. 

 

The pro bono coordinator should not only seek to ensure that attorneys complete their pro bono 

reports, but they should also review and follow up on them, and file (physically or electronically) 

all submitted reports, and should, where reports are not submitted or are incomplete, pro-actively 

get the missing information (see Section 2.2.3 (b)). 

 

It is crucial that the firm impresses on each attorney working on a pro bono matter that if the pro 

bono client asks for additional legal work to be done, or if existing pro bono work evolves to, 

potentially, involve additional parties or legal issues, the attorney notifies immediately the pro 

bono coordinator (if any), or the pro bono committee or pro bono chair. Requests to handle 

additional legal work should be dealt with in the same manner as the initial requests to do legal 

work for a pro bono client. It should not be assumed that the existing matter's legal staff is 

appropriate for additional legal work, or that the additional work fits within the pro bono 

program's mission, or that it can be handled effectively and without conflict. When approval is 

given to handle additional legal work, the commitment letter should be supplemented or else 

there should be a separate commitment letter for the additional legal work.  
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Where additional parties or legal issues are potentially to be added to an existing pro bono 

matter, conflict checks should be done and consideration given to potential implications for 

business conflicts and for the sufficiency of matter staffing. 

 

As provided above (see Section 2.2.3(b)), it is crucial that staffing changes in existing pro bono 

matters be made when appropriate, and that notifications thereof be made promptly.    

3.6.3 Standard of Services 

It is important that the firm clearly indicate in its pro bono policy manual that pro bono services 

are provided with the same standard of quality provided to commercial clients. Attorneys at the 

firm should understand that pro bono work does not have a lower priority or standard of 

excellence than commercial work. This is especially important because attorneys who are under 

time pressure can be tempted to defer or give lesser attention to work on pro bono matters, 

thereby potentially prejudicing their pro bono clients’ interests.  

 

This does not mean that an attorney must always handle both the time-pressured commercial 

work and the attorney's existing pro bono matters. It does mean that the attorney must advise a 

supervising partner, the pro bono coordinator (if any), the pro bono chair, or the pro bono 

committee of the situation—so that one or more additional lawyers can be added (at least 

temporarily) either to the attorney's commercial or pro bono matters.   

3.6.4 Record of Hours 

Firms must maintain a recording system for attorneys to enter their pro bono hours. Without this 

record, firms cannot determine whether they are achieving their numerical pro bono goals and 

cannot properly evaluate their pro bono programs quantitatively (see Sections 3.2 and 6.2).  Also, 

institutions with which firms create pro bono partnerships often request annual records of hours 

spent on pro bono matters (see Section 4.2.1), as do, frequently, particular pro bono clients as to 

work done for them.   

 

Such records should, where appropriate, be maintained in essentially the same manner that the 

firm maintains its hours for commercial clients. In the event that the firm does not have a 

timekeeping system for its commercial clients, or if that system does not provide all the detail 

desired with regard to pro bono matters, it should implement a special or supplemental system 

for its pro bono matters. Depending on the firm’s size, different systems ranging from complex 

software systems to simpler Excel spreadsheets or basic paper forms may be used. Firms must 

also decide whether pro bono hours will be considered “billable” hours for the purposes of 

attorney expectations, performance evaluations and compensation (including bonuses) (see 

Sections 5.1(b) and 5.1(c)). 

 

3.6.5 Multiple Clients 

If there is more than one client, or if there are co-counsel, the additional relationships beyond the 

more usual situation with a single counsel and a single client will need to be handled in 

somewhat different ways, which over time should be set forth in standardized formats that can be 

adapted to particular circumstances. In particular, efforts should be made to avoid ambiguities as 

to how and by whom and through what process decisions will be made—and, where possible, on 

the basis of relatively specific guidelines. The failure to provide for appropriate decision making 

may lead to the inability to continue with co-parties, co-counsel, or both. The firm's manner of 
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dealing with multiple clients, co-counsel, or both in commercial representations can be 

instructive in drafting provisions at the outset. 

 

3.6.6 Completion of a Pro Bono Matter 

When pro bono services on a matter have been completed (either when a matter has ended or the 

firm has decided that it will not continue providing its services), the firm (or firm attorneys 

working on the matter) should communicate this fact to the pro bono client. It is advisable that 

such communication be in writing through a “termination of services” letter (see Annex 4, 

“Format of Pro Bono Services Termination Letter”). If the matter came from a pro bono 

clearinghouse, such organizations usually require that they be notified so that they can also close 

the matter in their own systems. 

 

Additionally, the pro bono policy manual must indicate what will happen with the records of the 

completed or terminated pro bono matter. It is good practice for the firm to use the same 

procedures it uses for its commercial clients. These procedures should be set forth in the 

commitment letter.   

 

Finally, the manual must establish procedures for when an attorney is not able to continue 

working on pro bono matters or leaves the firm altogether (and either does or does not wish to 

continue work on one or more pro bono matters). Regardless of the procedure, it is important to 

establish one and implement it properly, so that pro bono clients do not remain without 

representation and their rights are protected. 

3.6.7 Evaluation 

To ensure high quality pro bono representation, the firm must evaluate each associate's and 

counsel's pro bono work on a matter with the same regularity, and using the same standards as 

with work for commercial clients (see Section 6.1). 
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SECTION IV 

PRO BONO OPPORTUNITIES 

 

4.1 Balancing Legal Need with Attorney Interest 
 

Once a firm has established who will administer the pro bono program and has finalized a pro 

bono policy manual, the next step is to determine the means through which the firm will identify 

pro bono opportunities. Regardless of how pro bono cases are identified, in choosing which pro 

bono cases to approve firms should consider both (a) the existing legal needs of the people and 

communities it considers to be accessible and appropriate for its services and (b) the expertise 

and interests of its attorneys. 

 

Usually, the definition of pro bono services focuses largely on free legal services to the poor and 

the disenfranchised; to the organizations that assist them; and to matters of public interest (see 

Section 3.3.1). Firms should also consider channeling some or much of their pro bono efforts in 

an organized way towards exigent or significant legal needs of the community or communities 

considered needing and worthy of services.   

 

It is important to emphasize that pro bono opportunities are not limited to litigious matters. 

Attorneys have many opportunities to do transactional pro bono work for NGOs (both those 

encompassed by the preceding paragraph and others that cannot afford any counsel) in the areas 

of labor, property, tax, intellectual property, and corporate law. Also, pro bono services can be 

provided on matters in the public interest, such as preparing a legal report discussing access to 

public information held by government agencies.  

 

In addition, firms should keep their attorneys’ expertise and interests in mind when identifying 

pro bono opportunities. An effective way to encourage attorney participation and ensure retained 

interest in pro bono is to offer opportunities in areas where attorneys’ experience and interests 

lie. One way to identify this is through a firm survey that asks attorneys what kind of pro bono 

work they would like to do (see format of the “Pro Bono Questionnaire” in Annex B).  An 

aspect of attorneys' interests, particularly early in their careers, is gaining certain types of legal 

experience—which may be independent of the type of matter. This might be the subject of 

questions on the survey. Many firms distribute such surveys annually so the firm can have up-to-

date information.  

 

Attorneys may, notwithstanding their survey answers—which deal with types of matters in the 

abstract—be interested in matters of types other than those mentioned in their survey answers.  

Therefore, emails, voicemails, phone calls, and personal contacts should be used to elicit interest 

in particular matters.   

 

Ultimately, firms must balance attorney ability and interest with the legal needs of their 

communities. For example, a firm may find that the most pressing legal need in the community is 

family law litigation, but only 3% of its attorneys have expressed interest in this area. In 

circumstances like this, the firm will have to decide how to create the greatest amount of synergy 

between legal need and attorney interest. One possibility may be donating to groups providing 

family law litigation services—which will enable those groups to meet more of the legal need 
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and also to provide sufficient training and ongoing mentoring to make working on family law 

litigation more attractive to the firm's attorneys. 

 

Another way to do so (which can be facilitated by the first mentioned possibility) would be to 

have some lawyers develop expertise in family law litigation, so that there is maximum 

opportunity for in-house mentoring. In this way, family law litigation could become, in effect, a 

pro bono practice group, with group meetings and even a group website. 

 

A third way to increase attorney interest could be to work with an in-house law department on 

family law litigation. Attorneys may be attracted to such litigation by the opportunity to work 

closely with in-house lawyers. 

 

4.1.1 What is an effective way of determining whether a particular NGO is an 

appropriate pro bono client?2 

Pro bono representation goes beyond the representation of poor or otherwise marginalized 

individuals. NGOs are also appropriate pro bono clients, especially for non-litigators who are 

accustomed to transactional work. Just as not all individuals are appropriate pro bono clients, not 

all NGOs should be eligible for pro bono legal services. The following section from the 

Association of Pro Bono Counsel’s Statement on the Eligibility of Non-Profit Entities for Pro 

Bono Legal Services (the “Statement”) provides a useful methodology for determining which 

legal work for NGOs should be considered under the firm's pro bono definition. While this 

formula is certainly useful, it should be noted, as APBCo itself notes, that “every situation is 

unique [and] there should always be room for the application of professional judgment in 

determining whether a representation qualifies [for pro bono legal services].”   

 

Mission, Matter, Means Test 
 

A) Mission: A nonprofit organization qualifies [for pro bono legal services] when its mission is 

to serve the indigent or protect or preserve civil rights, civil liberties, public rights, as well as 

human rights, regardless of its budget or means to pay attorney fees [emphasis added]. While 

the term “public rights” is not defined, APBCo members agree that “public rights” may 

include environmental matters, public health care issues, peace building initiatives and 

activities related to government regulations that affect the public at large. 

 

Once a particular organization satisfies the mission test, no further review is necessary. The 

provision of free legal services to an organization that has a qualifying mission benefits those 

served by the nonprofit organization’s work. Therefore, in the case where the organization’s 

mission qualifies, the budget of the organization itself is irrelevant. Law firms should, 

however, consider whether some or all very large and well-funded nonprofit organizations 

that meet the mission test should not be included in these firms' pro bono definitions—or 

otherwise should not be permitted under particular circumstances. For example, some firms 

represent large, well-funded charitable institutions with constant legal needs on a fee-

generating basis. These firms often, for client relations reasons, choose not to offer pro bono 

services to organizations with similar funding to that of the firm’s fee paying clients. 

 

                                                 
2 This section was adapted from Frequently Asked Questions: A Supplement to the PBDA Implementation 

Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 
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B) Matter: A nonprofit organization with an overall mission that does not fit the criteria above 

nonetheless may be eligible [for pro bono legal services] if the specific matter proposed itself 

presents a qualifying mission. In cases where a non-qualifying organization proposes to 

engage in a qualifying activity, i.e., one that serves the indigent or fosters human, civil or 

public rights, the matter should qualify [for pro bono legal services] regardless of the entity’s 

ability to pay attorney fees. If the specific matter satisfies the mission test, no further review 

is necessary. 

 

C) Means: Where neither [Mission nor Matter] above is satisfied, most law firms will still allow 

an organization to qualify [for pro bono legal services] if the organization does not have the 

means to pay for legal services. In these circumstances, the question is whether the 

organization has sufficient means to afford competent legal counsel to handle the matter 

presented. This is not always a simple determination. In evaluating whether a nonprofit 

organization has sufficient means to afford legal counsel, many factors may be examined, 

including: 

 

Referral by a legal services organization: In many communities, there are 

sophisticated legal services organizations that screen and refer nonprofit organizations 

to law firms for pro bono legal services. Law firms rely heavily on such referrals, and 

absent any clear indication that pro bono representation of a nonprofit organization 

would be inappropriate, such a referral should be a sufficient indication that an 

organization qualifies for pro bono services. 

 

Financial criteria: If not pre-screened by a trusted legal services organization, a firm 

may want to examine statements reflecting the organization’s financial condition. In 

particular, firms may wish to consider nonprofit organizations’ revenues as compared 

to their overall budgets, executive compensation, and debt-to-asset ratios. If the 

organization has budgeted for legal fees to cover the proposed matter, this may be an 

indication that the entity has the means to pay for legal fees.   

 

Past payment of legal fees or other professional fees: An organization’s past payment 

of legal fees and other professional fees may also be considered. Payment of legal fees 

in the past should not automatically disqualify an organization from pro bono 

representation. On the other hand, the ability to pay for fees in the past may well be a 

good indication of a current ability to pay, although this is not always the case. The 

payment of other professional fees may also be considered. 

 

Nature and extent of legal services required:  Firms may also consider the nature of 

the specific matter when determining whether an organization can afford legal 

services. Some matters require specialized legal expertise, the cost of which may be 

prohibitive. Some matters might not be undertaken but for the availability of pro bono 

assistance. Some matters might be crucial to the continued viability of the 

organization. On the other hand, certain matters, like some plaintiff-side litigation, can 

routinely be handled by contingent-fee lawyers. 

 

Constituency served: If a nonprofit organization is exclusively or primarily serving a 

constituency of persons of relatively substantial means, the organization may be able 

to afford legal fees even though the organization itself may not have funds 

immediately available to pay legal counsel. For instance, a nonprofit homeowners’ 
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association fueled by members’ dues, not in a low-income area, would likely fail to 

qualify for pro bono assistance if it has the ability to obtain funding through its 

membership. 

 

It should be noted, however, that some law firms will not allow an organization to qualify for pro 

bono unless that organization meets the mission and/or matter test, irrespective of the 

organization’s inability to pay for legal services. Moreover, some law firms will not allow (either 

at all or depending on the circumstances) an organization to qualify for pro bono, even if it meets 

the mission test, if the organization has a particularly great ability to pay for legal services. 

Finally, some law firms may permit free legal services to be provided despite failure to comport 

with the mission-matter-means tests. Where this occurs, these firms do not include these legal 

services in their pro bono definitions (see section 3.3 above).  

 

  

4.2 Identifying Pro Bono Opportunities 

 

Once legal needs and attorney interests have been assessed in the abstract, the next step is to 

determine how the firm will find appropriate pro bono opportunities. Particularly in the absence 

of well-functioning pro bono clearinghouse groups (see Section 4.2.1 below), identifying pro 

bono opportunities is not an easy task, and should be given substantial attention. The need for a 

particular type of free legal services may be great but, absent proper client vetting, training, and 

mentoring, may be inappropriate for pro bono services.  

 

Before a firm can determine whether a pro bono opportunity is appropriate, a series of steps must 

occur (where a good pro bono clearinghouse group is not in position to undertake them). Some 

of these steps include, but are not limited to, contacting and interviewing potential pro bono 

clients, and obtaining and initially reviewing a potential client's documentation to determine 

whether the firm’s definition of pro bono is met.   

 

The next section describes some of the most common methods used to identify pro bono 

opportunities. As in all aspects of pro bono program development, law firms should remember to 

tailor their programs to their individual characteristics and resources. Thus, firms should utilize 

existing networks and already developed relationships to find pro bono opportunities.    

4.2.1 Creation of Partnerships 

The creation of pro bono partnerships is one of the most efficient and convenient ways to 

identify pro bono opportunities and is widely used by U.S. firms. In this approach, the firm 

collaborates with public interest or social welfare organizations, law schools, or government 

agencies, among others (the “pro bono provider”) to obtain pro bono referrals that are then 

circulated internally to gauge attorney interest in particular matters. If there is sufficient interest, 

and the pro bono provider does not give the matter to a different firm, the firm initiates the 

acceptance process (see Section 3.6.1). A benefit of this approach is that the pro bono provider 

frees the firm from the responsibilities of initial intake: interviewing of clients, examining case 

history documents, and other administrative tasks.  

 

Using this approach, firms can forge partnerships with NGOs or other institutions that function 

as "clearinghouses" connecting pre-screened pro bono clients to firms that will provide legal 
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services. NGOs, bar associations, government agencies, universities, law school clinics, 

hospitals, and churches can all serve as clearinghouses.   

 

Once established, local clearinghouses are important sources of pro bono work for their 

participating law firms and lawyers. Basically, a clearinghouse’s function is to develop pro bono 

projects that it can then offer to law firms or individual attorneys. The clearinghouse then should 

oversee and manage the firm’s relationship with the pro bono client, providing support to the pro 

bono attorneys as they work toward a successful resolution of the project or matter.  

Clearinghouses can also be useful sources of information and technical assistance as law firms 

develop their pro bono cultures. Moreover, some clearinghouses provide extensive ongoing 

mentoring, as well as initial training, and may sometimes be co-counsel on pro bono matters.   

As noted above, the roles that clearinghouses will or may play after matters are placed should be 

covered in commitment letters and, sometimes, be the subject of co-counsel agreements. 

 

It should be noted that, to sustain the various services that clearinghouses offer, law firms should 

plan (including in budgeting, as applicable) to make financial contributions to organizations that 

are sources of (and in some instances, have further involvement in) pro bono projects.3    

4.2.2 Advisory Boards 

It is a good idea for each local clearinghouse to establish some kind of advisory board in addition 

to its Board of Directors. This advisory board could consist of younger attorneys who not only 

can assist the clearinghouse in its programming but can also serve as points of contact at each of 

the participating law firms, giving the clearinghouse additional information about how to 

improve its functioning in the pro bono chain.   

4.2.3 Pro Bono Coordinators Network 

If no local clearinghouse, bar association referral program, or advisory board has been 

established—and even if one or more has been established, pro bono coordinators from different 

law firms may choose to meet on a regular basis to discuss the pro bono implementation 

processes at their respective firms. By sharing experiences and strategies, this network can more 

strongly promote the pro bono initiative to the legal profession, and together devise solutions to 

shared challenges.4 

4.2.4 Internal Systems 

Firms also can choose to identify pro bono opportunities that do not involve such partnerships.  

A firm might find pro bono clients by inviting potential clients to a legal clinic. At such a legal 

clinic (as with ones organized in conjunction with a partnership), lawyers from the firm might 

provide one-time, on-the-spot advice to most of those seen, but agree to represent some with full-

fledged pro bono representation. 

 

Some law firms have chosen to create private foundations that serve as referral agencies between 

the community and the firm.  Whereas pro bono partnerships have more administrative 

                                                 
3 The last two paragraphs were adapted from Frequently Asked Questions: A Supplement to the PBDA 

Implementation Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 

4 Subsections 4.2.2 and 4.2.3 were adapted from Frequently Asked Questions: A Supplement to the PBDA 

Implementation Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 
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advantages, these foundations can give firms greater control over the identification of potential 

clients and the verification of their information.   

 

4.2.5  Attorney or Commercial Client Identification of Pro Bono Opportunities 

There is no greater resource for a pro bono coordinator or committee than a law firm’s own 

people. No one knows better the challenges and successes of undertaking pro bono work than the 

attorneys and administrative staff who work to ensure that pro bono work is not only undertaken, 

but performed efficiently and with the highest quality. Pro bono coordinators should develop 

periodic workshops, roundtables, or discussion groups, through which attorneys participating in 

pro bono work can voice their opinions and offer suggestions about ways in which to improve 

the pro bono program. Not only does this help the pro bono coordinator or committee to be more 

effective, it also fosters the development of a firm pro bono culture and gives positive 

recognition to those participating in pro bono work.5 

 

In addition, commercial clients, or their in-house lawyers, can be a source of pro bono clients.   

This can occur, for example, as a byproduct of an in-house lawyer's serving on the board of 

directors of a group that provides legal services to the poor or a group that provides non-legal 

services to the poor but itself needs legal help.  Moreover, in some circumstances, in-house 

lawyers can work effectively with firm lawyers on pro bono matters—after careful consideration 

of how the arrangement will work and the preparation of a written agreement thereon. 

 

 

As mentioned above, however, attorney interest must be balanced with the greater goal of 

addressing unmet legal need in the community. And all potential pro bono projects, including 

those proposed by attorneys, must meet the firm’s definition of pro bono work. 

 

                                                 
5 This paragraph was adapted from Frequently Asked Questions: A Supplement to the PBDA Implementation 

Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 
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SECTION V 

PROMOTION AND RECOGNITION OF PRO BONO WORK 

 

5.1 Promotion of Pro Bono Work 
 

Once a firm establishes how it will identify pro bono opportunities, the next step is to decide how 

to promote and encourage the pro bono program internally, recruit attorneys to participate in it, 

and provide incentives for doing pro bono work. Successful pro bono recruiting requires that 

attorneys first learn of potential pro bono opportunities.   

 

Usually, the pro bono coordinator is responsible for disseminating information regarding 

available pro bono projects (see Section 2.2.3(e)). An effective way of staffing pro bono projects, 

which is also the practice in most U.S. firms with organized pro bono programs, is for the pro 

bono coordinator to send emails to all or selected groups of attorneys with brief summaries of 

pro bono matters currently in need of staffing. Sometimes, such emails (or, on occasion, group 

voicemails) are sent only to attorneys in particular practice groups. Attorneys who have not 

previously expressed interest in a particular type of matter may wish to work on a matter 

summarized in an email.   

 

Firms must not only inform its attorneys of pro bono opportunities, but also encourage and create 

incentives to do pro bono work. Some of the most common methods used to encourage pro bono 

practice are: 

 

(a) Partner Participation: The first and most important way to attract attorneys to pro bono 

work is through active partner participation. When partners actively participate in the 

pro bono program through (1) their involvement in the pro bono committee; (2) 

providing pro bono legal services with the help of associates or counsel; or (3) 

supervising associates or counsel who are doing pro bono work, associates or counsel 

are more likely to feel that the firm values pro bono work. Additionally, partner 

participation is an effective means of debunking negative perceptions about doing pro 

bono work. For example, a partner's positive evaluation of an associate's or counsel's 

pro bono work, when articulated to the associate or counsel, will likely disabuse 

associates and counsel (including, but not limited to, the associate or counsel getting the 

positive evaluation) of the fear that spending time on pro bono projects is harmful to 

advancement at the firm.  

 

(b) Categorizing Pro Bono Services: The firm can encourage participation in its pro bono 

program by treating pro bono work the same as commercial client work. This includes 

counting pro bono hours as the equivalent of billable hours and considering pro bono 

work in the firm’s evaluation, compensation, and promotion decisions. If this is not 

done, associates and counsel may feel that the firm is in effect creating an opportunity 

cost for those doing pro bono work instead of more billable work.   

 

(c) Evaluation of Pro Bono Work: To elaborate on part of the preceding point, pro bono 

work can be greatly encouraged if the quality of pro bono work is considered in 

performance evaluations that the firm conducts and mentioned in evaluation sessions. 

Just as firms positively evaluate attorney efforts to expand contacts and search for new 
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clients, pro bono work should also be seen as a plus in attorney performance if the work 

is of high quality. Since much pro bono work early in an associate's career presents the 

first opportunity for the associate to do particular types of legal work, constructive 

criticism can be valuable to the associate's development. And when associates or 

counsel do particularly good pro bono work, they not only gain valuable experience, but 

should be acknowledged for their initiative and fine work.  

 

(d) Pro Bono Program Orientation for New and Lateral Attorneys: Another effective way 

to promote the pro bono program is by introducing it to new and lateral attorneys 

through a brief and informal introductory talk or a more formal orientation, either of 

which the pro bono coordinator can organize. Ideally, a partner member of the pro bono 

committee or another senior partner of the firm, as well as associates who have 

participated in the pro bono program, should contribute to this discussion and share their 

experiences.  Copies of the firm’s pro bono policy manual should also be distributed as 

part of this introduction.   

 

(e) Involvement of Summer Associates and/or Student Interns in Pro Bono Projects or 

Cases6: Law firms commonly hire law students as summer associates or year-long 

interns.  These students work with the firm for a given period of time prior to their 

graduation from law schools and are often asked to join the firm as full-time associates 

upon graduation. As is the case with young law firm associates, such law students are 

generally enthusiastic about participating in pro bono work because it gives them 

opportunities to learn about new practice areas and exposes them to the different ways 

the law can be utilized to help individuals and NGOs, advance reform legislation, and 

ultimately change society for the better. Students are also eager to participate in pro 

bono projects because they get greater responsibility than on the law firm’s traditional 

(i.e., remunerated) client matters.   

 

By allowing students to be involved in pro bono work, a law firm can train and prepare 

these future lawyers for career-long commitment to pro bono work. Additionally, 

instilling pro bono ideals in students helps solidify a local pro bono culture and can 

strengthen relationships between the law firm and universities (law schools) who may 

then establish signature projects together and collaborate on matters that benefit the 

public interest.  These signature projects can foster a sustained relationship between the 

law firm and the law schools, multiplying a project’s overall impact by allowing 

students to capitalize on the firm’s resources on a continual basis. While the students 

who work on an extensive project will usually change over time, the established 

partnership between the entities should ensure successful continuity of the project.   

 

Pro bono opportunities for law students also benefit a law firm by enhancing assessment 

of the students’ time management skills and professional abilities. Because pro bono 

work gives students greater responsibility, it is an opportunity for the law firm to 

evaluate the students’ individual performance.  It should be noted, however, that law 

students’ pro bono work—as is the case with commercial work—should always be 

supervised by a more senior attorney as well as being part of the oversight by the lawyer 

(typically, a partner) overseeing the matter. Thus, while a law student's involvement 

                                                 
6 This subsection was adapted from Frequently Asked Questions: A Supplement to the PBDA Implementation 

Handbook: A Guide to Establishing a Pro Bono Program at Your Law Firm. 
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may reduce full-time attorney participation in a pro bono matter, it should not eliminate 

it. Indeed, firms should make sure that the law students they employ recognize that 

attorneys should be involved in pro bono work—not only as a professional obligation 

that helps those most in need of legal help, but also as a valuable opportunity to advance 

and progress in one’s career; a way of strengthening relationships with clients; and a 

means to participate in an integral part of the firm’s culture. 

  

This orientation might be supplemented by a group experience in doing a one-shot pro 

bono project, such as first year associates' staffing a well-organized one-shot clinic. 

 

5.2 Recognition of Pro Bono 
 

Public recognition of the pro bono work attorneys perform is another way to promote the pro 

bono program and encourage participation in it.  For example, emails highlighting pro bono 

successes can be circulated firm-wide. Similarly, pro bono accomplishments can be featured in 

firm newsletters. Also, pro bono reports containing summaries of notable pro bono work and the 

names of the attorneys who work on them can be distributed periodically (either annually or 

semi-annually), perhaps along with feature stories about particular types of pro bono projects or 

initiatives in particular offices.   

 

Annual recognition of pro bono achievements—such as completing a particular number of pro 

bono hours or doing particularly outstanding work on a pro bono matter—is another way to 

reward and encourage pro bono work. The firm can also bestow awards for various levels of pro 

bono work, including at a special ceremony or celebration. This can be combined with a Pro 

Bono Fair, where principal sources of pro bono matters are available to discuss individually with 

potentially interested lawyers the types of matters they offer. 
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SECTION VI 

EVALUATION 

6.1 Evaluation of Attorney Pro Bono Work 
 

Attorneys who engage in pro bono work should be evaluated with the same frequency and in the 

same manner as attorneys who work on commercial matters. Even in firms where attorneys are 

not regularly evaluated, pro bono evaluations should be conducted annually or more frequently.  

This not only rewards high quality pro bono work, but also provides constructive criticism, to 

help ensure that attorneys provide high quality legal services to their pro bono—and other—

clients (see Annex 5, “Format of Attorney Pro Bono Work Evaluation”).  As discussed above, 

attorney-generated status reports can assist supervising partners and pro bono coordinators in 

their assessments of pro bono work (see Section 3.5.2).  

6.2 Evaluation of the Pro Bono Program 
 

In addition to individual attorney evaluation, a firm's pro bono committee should evaluate the 

firm’s pro bono program periodically (see Section 2.3.3(f)).  If no committee exists, the pro bono 

coordinator or chair should designate who will evaluate the program's performance and suggest 

possible improvements. 

 

In order to conduct a pro bono program evaluation, the evaluator(s) ideally should have all 

relevant quantitative information available, specifically: 

• total number of pro bono hours for the year; 

• number and percentage of associates, counsel, and partners that performed at 

least a particular number of hours of pro bono work during the year;  

• average number of pro bono hours per attorney during the year;  

• pro bono hours as a percentage of billable hours;  

• all of the above, by practice groups within offices; 

• data regarding practice groups whose lawyers did on average less than the 

office average of billable work and also did less than the office or firm 

average of pro bono work; 

• number of pro bono clients served during the year;  

• number of hours devoted to each pro bono client/matter during the year; 

• list of pro bono matters categorized by type;  

• list of pro bono matters referred to firm by institutional partnerships;  

• list of other sources of pro bono opportunities; and 

• the effectiveness, or lack thereof, of any "impact" or "signature" pro bono 

projects.  

 

Using this information, firms can analyze the quantitative aspects of their pro bono programs, 

and along with discussions with or anonymous surveys of lawyers, can determine whether the 

firms are fulfilling their pro bono goals, whether partners are actively participating, and whether 

the institutional partnerships have been effective in providing interesting pro bono opportunities.  

 

Firms can use their evaluations to make appropriate adjustments to improve their pro bono 

programs, engage in new pro bono partnerships, modify the supervisory structure, or seek new 

incentives for attorney participation.  



36 

SECTION VII 

BENEFITS OF A PRO BONO PROGRAM 

 

The next section presents the principal benefits that can derive from a pro bono program.   

 

7.1 Help in Filling Some of the Gaps in the Availability of Legal Representation  

 
A well-organized pro bono program can enhance lawyers' ability to fill the gaps between the 

legal needs of the most disadvantaged in society (and those nonprofits who try to help them) and 

their ability to find counsel. It can also enhance lawyers' ability to fill in other gaps, such as 

when nonprofits or public interest law groups cannot afford counsel, and need legal help to 

handle matters effectively on behalf of public interest litigants. 

7.2 Attorney Training 
 

Pro bono practice represents a way in which a junior attorney can enhance skills and help build a 

professional network. New attorneys generally fill secondary roles in their firms’ litigation or 

transactional practice. Pro bono work enables new associates to draft court filings, or contracts, 

prepare legal arguments, and appear in administrative or court hearings.  Additionally, pro bono 

attorneys frequently develop communication, deliberation, and negotiation skills. Matters can 

provide an opportunity for direct client contact or close interaction with adversaries, court 

officials, and other attorneys. Pro bono work generally gives attorneys more responsibility and 

prepares them for the tough decision-making they will encounter throughout their careers. In 

summary, pro bono work is an effective way for young attorneys to accelerate their development 

from law school graduates to skilled attorneys.  

7.3 Recruitment and Retention of Attorneys 
 

Another benefit that pro bono work offers firms is in recruiting new attorneys and retaining 

existing attorneys.  

 

Finding and retaining qualified attorneys can be difficult in a competitive legal market.  A strong 

institutionalized pro bono practice can help distinguish a law firm from its competitors. Recent 

law school graduates tend to have more idealistic views of their careers and the ways in which 

they can utilize the law as a vehicle to deal with inequality in their communities than more 

experienced lawyers.   

 

Accordingly, many of the highest quality young attorneys prefer working at law firms where 

they will be able to do fulfilling pro bono work. Moreover, many young attorneys equate the 

quality of a firm’s pro bono practice with its overall merit and values.  

 

An effective pro bono program can materially help in a firm's retaining of valued attorneys. Pro 

bono practice presents an attractive alternative to billable casework and can produce a sense of 

accomplishment (both for the public good and for one's professional development) that 

associates may not find in much of their first few years of work for commercial clients.  

Participation in a well-organized pro bono program tends to improve morale while generating a 
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sense of pride and loyalty in one’s firm. This benefit typically extends well beyond junior 

associates to more senior attorneys and support staff.  

 

7.4 Marketing and Publicity regarding the Pro Bono Program 
 

A firm's pro bono work can result in helpful publicity. Firms can include references to their pro 

bono programs on their websites or in newsletters sent to clients. The pro bono chair and the 

firm's marketing group should consider how best to market externally the firm’s pro bono 

program (see Section 2.3.3(g)). A firm's pro bono partnerships with recognizable institutions 

(perhaps sometimes including in-house lawyers), its providing pro bono services in important 

matters of public interest, and its receipt of pro bono awards or positive media recognition can 

help attract new clients (as well as new attorneys). The firm thus can distinguish itself from 

competitors.  Overall, successfully run and appropriately publicized pro bono programs can 

improve a firm's image in the community, media, and government, as well as among its current 

and prospective clients and its current and prospective attorneys and support staff.  

 

Media publicity can also benefit society by informing and awakening the public’s consciousness 

about the public interest, and in particular instances of injustice, social need, or areas of the legal 

system requiring reform. This can improve the image of attorneys in the community and lead to 

changes that enhance trust in the legal system overall.   

 

It is important to note, however, that firms should research local law before publicizing their pro 

bono services. Certain types of publicity may be restricted or limited by law or bar associations. 

 

Aside from publicity per se, lawyers may, on the basis of their pro bono work and because they 

did the work without pay, have particular credibility in advocating legal reforms. 

7.5 Building Relationships with Members of the Global Legal Community  
 

Pro bono engagement can help law firms build relationships with other firms around the world 

through collaboration on multi-jurisdictional projects.  Several pro bono clearinghouses offer 

firms such opportunities.   
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1. The Firm's Commitment to Pro Bono Services 
 

At our firm, we believe that each attorney has the responsibility to offer pro bono legal services.  

This responsibility comes with the role that attorneys play in society, and from their commitment 

to a just and equitable legal system.  

 

The firm has a commitment to pro bono work, striving in particular to offer free legal services to 

benefit impoverished or disenfranchised people and communities, and the organizations that help 

these individuals. Offering pro bono services to those in such need demonstrates professional 

integrity and professional ethical values highly regarded by us. The firm is also committed to 

offering free legal services to nonprofit organizations that cannot afford such legal services, and 

to enable representation on matters of great public importance (such as civil rights) that would be 

unlikely to be handled by any attorneys if fees were charged. 

 

Specifically, our firm has committed or will commit to completing a minimum average of 60 pro 

bono hours per attorney per year, of which a majority should be within the description set forth 

in the first sentence of the preceding paragraph. The firm recommends that all attorneys 

complete this minimum number of hours.   

 

Even though pro bono work is voluntary, our firm encourages all partners, counsel and associates 

to participate in the pro bono program. The firm also encourages partners to actively supervise 

associate and counsel pro bono work. Additionally, the firm expects that new and lateral 

attorneys will undertake work on at least one pro bono matter within the first year of starting 

work at the firm.  

 

2. Purpose of the Pro Bono Program 
 

2.1 Definition of Pro Bono Legal Services 
 

The term "pro bono legal services" means offering legal services either for free, or without the 

expectation of payment, and which benefit: 

 

(a) impoverished or disenfranchised people or communities; 

 

(b) organizations that assist these people; 

 

(c) people, communities or organizations on matters of public interest where legal counsel 

would otherwise be unlikely to be secured; 

 

(d) nonprofit civic, cultural, and educational institutions that would not likely obtain legal 

counsel if required to pay legal fees. 

 

2.2 Services not Considered Pro Bono 

 



2 

Although many of the following services and activities are ones our firm both approves of and 

supports attorney involvement in, they are not considered pro bono legal services, for purposes 

of this Manual:  

 

(a) volunteer services or activities that benefit the community, but do not involve legal 

services; 

 

(b) legal services benefiting family members or friends, at least if they do not come within 

2.1(a); 

 

(c) serving as a director of—or otherwise helping (without providing legal services) 

organizations (for profit or nonprofit), serving on bar association committees (except to 

the exent that one's committee activity includes research, analysis, reporting or 

testifying on subjects or populations encompassed within 2.1), or doing work (including 

legal work) for trade groups that do not come within 2.1; 

 

(d) serving an academic post at a faculty of law; 

 

(e) writing law review articles or books (except where part of an articulated effort to 

support a legal strategy of one or more organizations described in 2.1); 

 

(f) free legal services that do not come within 2.1 and are performed as obligatory to a law 

or regulation; and 

 

(g) legal services for which payment by the attorney’s client is subject to a contingency, 

including obtaining a favorable judgment, or with the expectation of being paid, either 

in the present or in the future.  

 

3. Structure of the Pro Bono Program 

 

3.1 Pro Bono Coordinator 
 

The firm will have a pro bono coordinator ("Pro Bono Coordinator") in charge of supervising the 

pro bono program.  

 

The Pro Bono Coordinator will have the following responsibilities: 

 

(a)  Implement all program measures and ensuring that the program complies with "The Pro 

Bono Process" contained in Section 4;  

 

(b) identify attorney fields of expertise in the firm, and identifying attorneys' interests in 

performing particular types of pro bono work or particular pro bono matters;  

 

(c) maintain daily contact and communication with the institutions that the firm has 

engaged as pro bono partners (among them NGOs, bar associations, governmental 

organizations and other institutions); 
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(d) distribute information about the types of opportunities available through the por bono 

program, and about currently available pro bono matters and upcoming pro bono 

trainings to firm attorneys, especially to new or lateral attorneys); 

 

(e) ensure proper staffing, including proper supervision, on pro bono matters; 

 

(f) ensure that suitable conflicts checks and consideration of business conflicts are 

undertaken, and suitable engagement letters and co-counsel agreements are entered into: 

 

(g) monitor the status of active pro bono matters, and help guide attorneys in their pro bono 

work;  

 

(h) deal properly with changes of staffing on pro bono matters (permanent or temporary), 

and with efforts to change or expand the scope of representation; 

 

(i) obtain approval of large expenses relating to pro bono matters; 

 

(j) regularly inform the Pro Bono [Chairperson] [Committee] at the firm about the program 

and nature of the matters that the firm has undertaken.  

 

(k) publicize within the firm successes on pro bono matters, and work with the firm's 

marketing people on publicizing the pro bono program's highlights externally. 

 

3.2 Pro Bono [Chairperson] [Committee] 
 

The program will have a pro bono [chairperson] [committee] ("Pro Bono [Chairperson] 

[Committee]") in charge of oversight of the pro bono program. 

 

[The Pro Bono Committee will contain [___] members, comprised of [___] partners, 

[___] associates, and the Pro Bono Coordinator.] 

 

The Pro Bono [Chairperson] [Committee] will have the following duties: 

 

(a) oversee the firm's pro bono program and possibly assist in the functions of the Pro Bono 

Coordinator; 

 

(b) approve particularly large-scale new pro bono matters, and ensure "buy-in" thereto from 

relevant parts of the firm—so that these matters may continue to be handled as staffing 

availability changes or the matters being more active; 

 

(c) approve the creation of pro bono partnerships (with institutions such as NGOs, bar   

associations, governmental bodies and other institutions) or, if deemed appropriate, 

involvement with in-house counsel in work on pro bono legal matters; 

 

(d) determine policy regarding promoting and recognizing pro bono work within the firm; 
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(e) determine policy regarding marketing and external promotion of the pro bono program;  

 

(f) if the pro bono program has a budget, approve it, and monitor the success or lack 

thereof in adhering to the budget; if there is no budget, ensuring that the Pro Bono 

Coordinator undertakes to see that expenditures on each particular pro bono matter are 

reasonable under the circumstances; and 

 

(g) annually evaluate the firm's pro bono program. 

 

4. The Pro Bono Process 

 

4.1 Opening of New Matters 

 
The following process should be followed when opening a new pro bono matter (whether 

the matter comes—as most probably will—from pro bono opportunities that the Pro 

Bono Coordinator refers to attorneys through regular emails, whether an attorney directly 

proposes a pro bono opportunity, or otherwise).    

 

(a) Pro Bono Request:  If one or more attorneys are interested in opening a new pro bono 

matter, one of the attorneys, the Pro Bono Coordinator, or someone working under the 

supervision of the Pro Bono Coordinator should complete a "Request to Open a New 

Pro Bono Matter" that conforms to the format in Annex 1 ("Pro Bono Request").  The 

Pro Bono Request should be signed by the responsible attorney (the "Responsible 

Attorney"), the supervising partner (the "Supervising Partner") and the Pro Bono 

Coordinator.   Among other things, the Pro Bono Request should contain information 

about the potential pro bono client and describe the required services and other parties 

involved.  

 

(b) Review of Conflicts of Interest: Regarding Clients and Issues: Possible Additional 

Considerations 

 

a. Once the rest of the Pro Bono Request has been completed but before it is signed, 

any conflicts of interest that may exist with current, past, or prospective firm 

clients should be checked—using the same procedure as with new commercial 

clients. The result of these reviews should be included in the Pro Bono Request, 

as should the result of any checking described in the next two paragraphs.   

 

b. In addition, prospective conflicts with positions taken on behalf of other clients 

(commercial or pro bono) should be considered and discussed with relevant 

partners. It ordinarily is not desirable to create precedents in pro bono cases that 

are then used against other clients.   

 

Where required by law, and at the firm's discretion otherwise, further background 

checking must or may be undertaken with regard to prospective pro bono 
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clients—including, with regard to nonprofits, their officers, directors, and key 

staff. 

 

The firm usually will not consider other business considerations when deciding to 

take on particular pro bono matters, beyond the issues described in the three 

preceding paragraphs.   

 

(c)  Approval of the Pro Bono [Chairperson] [Committee]: Upon completion of the review 

of the issues described in (b) above, the Pro Bono Application must be submitted to the 

Pro Bono [Chairperson] [Committee] for the approval of the pro bono matter. 

The Pro Bono [Chair] [Committee] should review: 

i. if there are conflicts of interest with past, existing or potential clients, including 

pro bono clients; 

ii. if there are or may be "issue" conflicts; 

iii. if there are other facts about the prospective client that may be deemed to make 

the representation unwise; 

iv. if the required services correspond to those defined here as pro bono legal 

services;  

v. if the firm is prepared to staff and supervise the case properly, even if its scope or 

length turn out to be materially different than initially anticipated, and even if the 

initial key lawyer(s) on the matter leave the firm or are otherwise unable to 

continue working on it. This is a particularly important subject to consider where 

the matter is initially expected to be especially time-consuming and costly; but the 

same issues should be considered where there is a reasonable possibility at the 

outset that the case may become especially time-consuming and costly;  

vi. if the matter will involve co-counsel, whether the relationship with and 

responsibilities of the co-counsel (and of the firm) are clearly set forth in writing 

and agreeable to the firm; and     

vii. If a pro bono matter that has gotten to this stage of review is not accepted, the 

reason(s) for the decision should be recorded on the Pro Bono Request. 

 

(d)  Pro Bono Commitment Letter; and Situations with Multiple Clients or Lawyers:  After 

the opening of a new matter is approved, the firm and the client must sign a "Pro Bono 

Commitment Letter", according to the format that is attached as Annex 2 ("Pro Bono 

Commitment Letter").  The Pro Bono Commitment Letter should describe the nature, 

characteristics, and scope of services to be provided, and the treatment of costs.   

 

If there is a possibility of the recovery (by judgment, settlement, or otherwise) of 

attorneys' fees, costs, or both, this subject should be discussed with the client and dealt 

with in the Pro Bono Commitment Letter. Wording should be developed that avoids 

creating ambiguity that may make it impossible to deal with contingencies, such as 

settlement offers that are conditioned on waiving attorneys' fees, costs, or both. 
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Often, it is wise to have an initial discussion or meeting with the prospective client, at 

the end of or soon after which the Pro Bono Commitment Letter is signed. Proceeding 

in this fashion can avoid having a Pro Bono Commitment Letter that provides for 

different services to be provided than the firm and client agree upon during or shortly 

after their initial discussion. 

 

If there is more than one client, or if there are co-counsel, the additional relationships 

beyond the more usual situation with a single counsel and a single client will need to be 

handled in somewhat different ways, which over time should be set forth in 

standardized formats that can be adapted to particular circumstances. In particular, 

efforts should be made to avoid ambiguities as to how and by whom and through what 

process decisions will be made—and, where possible, on the basis of relatively specific 

guidelines. The failure to provide for appropriate decision making may lead to the 

inability to continue with co-parties, co-counsel, or both. The firm's manner of dealing 

with multiple clients, co-counsel, or both in commercial representations can be 

instructive in drafting provisions at the outset.  

 

(e) File Creation: No later than, and often prior to, the signing of the Pro Bono 

Commitment Letter, a file must be opened for the new pro bono matter. For such 

purposes, the file creation should follow the same procedure as that used with new 

matters for commercial clients. Each file on a pro bono client should be kept in the same 

way as those maintained for commercial clients. 

 

4.2 Supervision and Reporting 
 

Each pro bono case should have a Supervising Partner. The Supervising Partner should 

review the work product of, and otherwise assist, the Responsible Attorney as the firm 

deems appropriate, given the circumstances of the matter. If a firm partner is the 

Responsible Attorney in a pro bono matter, then it is not necessary to have a different 

partner serve as the Supervising Partner. 

 

Each Responsible Attorney should inform the Supervising Partner and the Pro Bono 

Coordinator regularly of the status of the pro bono case—including any needs for help, 

problems in interacting with the client, new potential parties or issues, or other new 

developments.   

 

Each Responsible Attorney should immediately inform the Supervising Partner and the 

Pro Bono Coordinator in the event of any actual or reasonably possible adverse 

developments, and of the immediate or near-term need for additional help. 

 

Each Responsible Attorney should send a "Pro Bono Work Report", in the format as 

attached in Annex 3 to the Pro Bono Coordinator (with a copy to the Supervising Partner) 

every 4 months. To the extent possible, the Pro Bono Coordinator (or someone working 

for the Pro Bono Coordinator) should complete the portions of the Report that describe 
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what was previously known about the matter. If possible, a means for disseminating, 

completing, and returning the Report electronically should be developed. 

 

4.3 Changing the Responsible Attorney 

 
When a Responsible Attorney for a pro bono matter leaves the firm, permanently or 

temporarily, goes on a leave of absence, or otherwise finds that (s)he is unable to work on 

the matter or be its Responsible Attorney, (s)he should inform the Pro Bono Coordinator 

and the Supervising Partner of this situation, as well as inform them of the state of the 

matter and if there are any urgent tasks. The Pro Bono Coordinator will make best efforts 

to find a new Responsible Attorney at the firm as soon as possible. Where necessary, the 

firm will assign an attorney to become the new Responsible Attorney. The prior 

Responsible Attorney should take all the measures necessary for proper representation of 

the pro bono client in the interim. 

 

The firm, through the Pro Bono [Coordinator] [Chair] [Committee] must adopt 

procedures to ensure that all appropriate people and entities are advised (formally, where 

required or desirable) of the change in Responsible Attorney. Similarly, the firm must 

ensure that any requirements for securing approval of the withdrawal of the pre-existing 

Responsible Attorney or the appearance of the new Responsible Attorney must be 

followed. 

 

Moreover, the Pro Bono [Coordinator] [Chair] [Committee] must ensure that any 

communications, by whatever means, regarding the matter are directed appropriately—

either to the new Responsible Attorney (if there already is one) or to the Pro Bono 

[Coordinator]{Chair] [Committee]. Secretarial, legal assistant, mail handling, and other 

staff must be clearly advised of this policy, and that none of them should simply let 

communications of whatever nature not be communicated regarding the new Responsible 

Attorney or the Pro Bono [Coordinator] [Chair] [Committee]. 

 

4.4 Consideration of Potential New Parties or Issues 
 

New potential parties or issues may raise the types of concerns discussed above in 

Section 4.1 (b), and may require consideration by those involved in dealing with such 

concerns prior to the initiation of a representation. In some instances, they may result in 

the firm's deciding that it should, or should seek permission to, withdraw from the 

representation. 

 

4.5 Pro Bono Client's Seeking Additional Legal Services 

 
If the client seeks legal services beyond the scope of the agreed-upon representation, the 

same approval process set forth in Section 4.1 (a), (b), and (c) must be undertaken, and if 

approval is granted, there must be a supplement to or amendment of the Pro Bono 

Commitment Letter, or a new Pro Bono Commitment Letter. It is possible that there will 

be a different Responsible Attorney for the additional legal work than for the originally 

agreed-upon work. 
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4.6 Standard of Services 
 

The pro bono legal services provided by our firm's lawyers must meet the same standards 

as those provided to our business clients. The attorneys who work on a pro bono matter 

must have the same dedication and professionalism that they have when working on 

matters involving commercial clients, and the Supervising Partners should ensure that 

these standards are met. 

 

Because pro bono matters often involve subjects not part of the firm's business practice, 

achieving the standards of representation described in the preceding paragraph will often 

be facilitated by training and mentoring from public interest law organizations, and over 

time should, in particular areas of law, be facilitated by the development of in-house 

expertise. 

 

4.7 Registration of Time and Details of Work Performed 
 

The attorneys (as well as law students, legal assistants and other staff who record their 

time on commercial client matters) who work on pro bono matters should register their 

working time regularly. For these purposes, attorneys must register their time with the 

same promptness and in the same level of detail as time is recorded for commercial 

clients. 

 

Regarding expectations of hours, compensation, and attorney promotion, the firm will 

consider hours worked for pro bono clients just as if they were hours billed to 

commercial clients.  

 

4.8 Expenses 
 

Pro bono clients should not pay for routine office expenses, such as photocopies, 

telephone usage or postage. 

 

Unless otherwise agreed to in the Pro Bono Commitment Letter, expenses that are not 

routine will be borne by the client, such as costs or charges in connection with obtaining 

copies of authorized or authentic documents; license applications; submission of 

documents; requests or complaints before courts or government entities; notary or clerk 

costs; translations; technical reports; long distance or international calls; shipping of 

documents; and travel costs. 

 

Where non-routine costs will be borne by the firm, the Responsible Attorney must obtain 

authorization from the firm (via the Pro Bono Coordinator] [Chair] [Committee] prior to 

incurring any such expenditure. 

 

All attorneys who work on pro bono cases will make their best efforts to ensure that the 

costs associated with them are reasonable. 
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4.9 Completion of a Pro Bono Matter 
 

When a pro bono matter ends, the Responsible Attorney must inform the Pro Bono 

Coordinator and the Supervising Partner of the situation and the result, if any. The 

Responsible Attorney should, likewise, send the pro bono client a "Pro Bono Services 

Termination Letter", in the format as attached in Annex 4, informing the completion of 

the pro bono matter and thus, of the agreed services. 

 

The files of the completed pro bono matters will be preserved or otherwise disposed of in 

the same manner the files of commercial clients, pursuant to provisions set forth in the 

Pro Bono Commitment Letter. 

 

4.10 Evaluations 
 

Pro bono work will be included in the general evaluations the firm periodically performs 

of its attorneys. The handling of pro bono work in an evaluation period is looked upon 

favorably. 

 

Beyond that, pro bono work will be evaluated in accordance with the firm’s evaluation 

policy, utilizing the format of the "Attorney Pro Bono Work Evaluation" which is 

attached as Annex 5. 
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ANNEX 1 

 
FORMAT OF REQUEST TO OPEN A NEW PRO BONO MATTER 

 

Request to Open a New Pro Bono Matter 

 

 

For :  

From :  

Date :  

Ref. :  

 

NAME OF RESPONSIBLE ATTORNEY:                                                                    

NAME OF SUPERVISOR:  

NAMES OF OTHER MATTER STAFF:  

 

NAME OF REFERRING ORGANIZATION (IF APPLICABLE): 
              

 

WHAT MENTORING, IF ANY, WILL THE REFERRING ORGANIZATION (IF 

THERE IS ONE) PROVIDE? 
              

 

NAME OF PRO BONO CLIENT:   
        

 

NAME OF THE CONTACT PERSON (AT ORGANIZATION, IF IT IS AN 

ORGANIZATION):              
        

 

PRO BONO CLIENT CONTACT INFORMATION: 
              

 

IF PRO BONO CLIENT IS AN ORGANIZATION, NAMES AND WORK 

AFFILIATIONS OF OFFICERS, OTHER BOARD MEMBERS, AND KEY STAFF: 
              

              

 

NAMES OF THE OPPOSING PARTIES (IF APPLICABLE): 
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DESCRIPTION OF THE PRO BONO MATTER AND SERVICES REQUIRED 

(INCLUDING ARRANGEMENTS IF ANY AMONG CO-CLIENTS AND/OR CO-

COUNSEL – WHICH SHOULD BE IDENTIFIED HERE):                        

             

             

             

              

 

ESTIMATE OF TIME REQUIRED: 

ESTIMATE OF COST:                                                                                                                 

REVISION OF CONFLICT OF INTEREST: 

              

 

RESULTS OF ANY FURTHER CHECKING MADE (SUCH AS ISSUE CONFLICTS OR 
REVIEWS, INCLUDING INFORMATION FOUND ONLINE ABOUT THE CLIENT OR 

(WHERE RELEVANT) THE OFFICERS, DIRECTORS AND KEY STAFF): 
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 Responsible Attorney      Supervising Partner 

 

 

 

                                                       

 Pro Bono Coordinator 

 

 

 

APPROVED BY PRO BONO [CHAIR] [COMMITTEE] ON  

       

REJECTED BY PRO BONO [CHAIR] [COMMITTEE] ON  

       

 

WHERE NO FINAL DECISION REACHED BY PRO BONO [CHAIR] [COMMITTEE] 

or PRO BONO COORDINATOR, ADDITIONAL INFORMATION SOUGHT: 
             

             

              

 

COMMENTS BY PRO BONO [CHAIR] [COMMITTEE]:  
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ANNEX 2 

 

FORMAT OF PRO BONO COMMITMENT LETTER 
 

Pro Bono Commitment Letter 

 

         [Date] 

 

[Where client is or is to be an organization]: Name of Client Contact 

[Name of Client, except where client is at the time an organization not yet in existence] 

[Client's or (if organization not yet legally existing, Client Contact's) Address] 

 

Ref: Pro Bono Representation 

 

Dear [name of client or client contact]: 

 

This letter is to confirm that we have agreed to provide the pro bono services identified herein. It 

also establishes the relations between the parties and the scope and terms of such services. 

 

We have agreed to represent you [or where applicable you, on behalf of the organization being 

created, and then after its creation, the organization] in connection with [description of pro bono 

matter]. Our services will consist of [description of pro bono services]. Services will be limited 

to the above and will be normal and reasonable for this type of matter.  

 

If additional services are desired beyond those detailed in this letter, we will gladly discuss the 

possibility of continuing, modifying, or beginning new representation based on the 

circumstances. If you and we come to an agreement thereon, either this letter will be amended or 

a new commitment letter will be signed by both of us.   

 

The aforementioned legal services will be offered on a pro bono basis, meaning they are free and 

no fees will be charged for providing them. Neither will you be charged for routine office 

expenses, such as routine photocopies, telephone usage, or postage. 

 

[OPTION ONE: Our firm will also pay, without reimbursement, all other reasonable costs and 

expenses in connection with the rendering of our services. These include costs and expenses 

arising from obtaining authorized or authenticated copies of documents; license applications; 

submissions of documents; requests or complaints before courts or government agencies; notary 

or clerk costs; translations; technical reports; long distance or international calls; shipping of 

documents; and travel costs.] 

 

[OPTION TWO: Consistent with the above, you will be responsible and must pay (aside from 

the routine office expenses referred to above) the costs and other expenses that are incurred in 

connection with the rendering of our services. Such costs and expenses include, but are not 

limited to, those arising from obtaining authorized or authenticated copies of documents; 

requests for certificates; presentation of documents; requests or complaints before the courts or 

governmental agencies; notary or clerk costs; translations; technical reports; long distance or 
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international calls; shipping of documents; travel costs; fees to consultants or expert witnesses; 

and costs of transcribing testimony. Our firm will record such costs and expenses, and will ask 

for reimbursements.] 

 

[OPTION THREE: Consistent with the above, you will be responsible and must pay (aside 

from the routine office expenses referred to above) the costs and other expenses that are incurred 

in connection with the rendering of our services. Such costs and expenses include, but are not 

limited to those arising from obtaining authorized or authenticated copies of documents; requests 

for certificates; presentation of documents, requests or complaints before the courts or 

governmental agencies; notary or clerk costs; translations; technical reports; long distance or 

international calls; shipping of documents; travel costs; fees to consultants or expert witnesses, 

and costs of transcribing testimony. Before incurring any costs and expenses mentioned above, 

you will be informed in time to advance us the amount required, if known or once it is known.] 

 

We reserve the right, consistent with law and ethical requirements, to terminate the provision of 

our services at any time, where this can be done in a way that adequately protects your rights—

including by our taking all emergency measures that may be necessary for adequate protection of 

your rights. If such termination occurs, we will send a letter of termination of services.  One 

circumstance that may cause us to terminate the provision of our services could be the addition 

of parties or of legal issues beyond those now known to be involved in this matter. 

 

You agree to (i) cooperate in everything that is necessary for the adequate provision of our 

services; (ii) timely report any changes in your telephone number, email or address (and, where 

applicable, the name of and/or telephone number, email or address of your contact person); (iii) 

pay or reimburse, as appropriate, costs and expenses incurred as described in this letter; (iv) 

timely report any new developments regarding the matter or changes in circumstances that may 

be relevant—recognizing that any addition to the parties involved or the legal issues involved are 

always relevant; (v) contact us regularly to learn and/or discuss the status of your matter; and (vi) 

inform us in writing if you would like to terminate our services, or you would like us to modify 

or add to the services we are hereby agreeing to provide. 

 

[Add language, based on the firm's paying client letter, waiving conflicts regarding other 

representations by the firm, including advance waivers of future representations that would be 

adverse to the client, provided that those do not directly relate to the legal services being 

provided hereunder.] 

 

[Add language, based on the firm's paying client Commitment Letter, regarding what will be 

done with matter materials, whether they be in traditional or electronic form, once the 

engagement ends.] 

 

If you agree with the contents of this letter and in particular with the scope, characteristics and 

conditions of the services detailed in it, please return a signed copy of it as soon as possible. 

 

Sincerely, 

 

[Name of the law firm] 
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I accept the terms and conditions of this letter on ____________________________________. 

 

[Where applicable, add name of organizational client] 

 

[Where an organizational client, add: BY:] 

 

 Name:                                                        

 

[Where an organizational client, add position with the organization] 

 

 Signature:                                                   

 



1 

ANNEX 3 

 

FORMAT OF PRO BONO WORK REPORT 
(To be adapted if sent and able to be responded to electronically) 

 

Pro Bono Work Report 

 

 

         [Date] 

 

Pro Bono Client/Matter Code:  

          

 

 Pro Bono Client/Matter Name:  

          

 

Name of Responsible Attorney:           

 

Name of Partner Supervisor:            

 

We would appreciate it if you would send as soon as possible a copy of this report to the Pro 

Bono Coordinator [Chair] [Committee] and a copy to the Partner Supervisor. 

 

1. Most recent status of the matter known to the Pro Bono Coordinator [Chair] [Committee] 

(inserted before disseminating the form, indicating the date and source of the information): 

             

             

              

 

2. Indicate the current status of the matter: 

                                                                                                                                                            

                                                                                                                                                            

                                                                                                                                                            

 

 

3. Indicate if you have had or now have a problem or an inconvenience in relation to the matter 

(and if so, please provide details): 
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4. Indicate the work done and the progress (or lack thereof) that has taken place since the last 

update or (if this is the first update) acceptance date of the pro bono matter: 

                                                                                                                                                            

                                                                                                                                                            

                                                                                                                                                             

 

5. Indicate what next steps or efforts you expect to take or to otherwise occur: 

             

             

              

 

6. Indicate when the last date of contact with the pro bono client was: 

                                                                                                                                                            

                                                                                                                                                            

                                                                                                                                                            

  

 

7. Indicate whether there have been, or you reasonably expect that there may be, one or more 

additional parties or legal issues, including details thereon and whether conflicts checks and/or 

other actions have been taken in light thereof to secure approval to proceed: 

             

             

              

 

8. Indicate any additional or relevant comments, including in particular whether the client has 

asked, or you anticipate that it may ask, for additional legal assistance: 

                                                                                                                                                            

                                                                                                                                                            

                                                                                                                                                             

 

 

                                              

Responsible Attorney 
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ANNEX 4 

 

FORMAT OF PRO BONO SERVICES TERMINATION LETTER 
 

Pro Bono Services Termination Letter 

 

         [Date] 

 

[Name of Client] 

[Where applicable, Name of Client Contact, and such person's position with the client] 

[Client's, or where necessary, Client Contact's, Address] 

 

 

Ref.: Pro Bono Representation [matter name]. 

 

Dear [client or client contact name]: 

 

[OPTION ONE: This letter is to inform you [brief description of the case and its conclusion] 

and, consequently, of the termination of our legal services in connection with above-referenced 

case. 

 

[OPTION TWO: Through this letter, in accordance with the Pro Bono Commitment Letter 

[date, and copy enclosed], we inform you that at this time we have decided to terminate our 

legal services in connection with the above-referenced case. [Where appropriate, give 

reason(s).] 

 

We are pleased to have been able to represent you. If you should need legal representation in 

the future in any other matter, please feel free to contact [the referring group, if there was one], 

[or us, if there was not one—the bracketed language re "us" should not be included if the 

termination is due to the client's unresponsiveness or other irresponsible or unethical conduct] 

to discuss the option of our representing you. 

 

[Add language, based on the Commitment Letter, regarding the handling of matter materials, 

whether they be in traditional or electronic form, once the engagement ends] 

 

If you have any questions or queries regarding this letter, please do not hesitate to contact us. 

 

Wishing you the best in the future. 

 

Very truly yours, 

 

[Name of the law firm] 
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ANNEX 5 

 
FORMAT OF ATTORNEY PRO BONO WORK EVALUATION 

 

Attorney Pro Bono Work Evaluation 

Date:                              

Evaluated 

Attorney:                                                                                                                            

Evaluating 

Attorney:                                                                                                                           

Matter:                                                                                          Code:                                       

      

 

[The below is merely suggestive: The same format should be used, with as minimal changes 

as appropriate, as would be used if this were a billable matter.] 

 

1. Designate a value from 1 to 10 representing your opinion of the attorney evaluated for 

each of the following areas of evaluation: 

 

Drafting of Documents                

Presentation of Documents                

Attention to Details                 

Research Capacity                 

Capacity to Follow Instructions               

Initiative                  

Critical Thinking                 

Ability to Accept Criticism                

Relationship with Co-Workers               

Ability to Prioritize and Manage Multiple Tasks             

Timely Delivery of Documents               

Professionalism                 

Dealing with Pro Bono Client                

Regular Contact with Pro Bono Client              

 

2. Description of strengths of the attorney evaluated: 

___________________________________________________________________________

___________________________________________________________________________
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___________________________________________________________________________

_________ 

3. Description of weaknesses of the attorney evaluated: 

___________________________________________________________________________

___ 

___________________________________________________________________________

___________________________________________________________________________

______ 

 

4. Additional Comments: 

                                                                                                                                                      

       

                                                                                                                                                      

       

 

5.  Have you shared the essence of your views on the attorney's work with the attorney? 

_________   

If not, it is strongly suggested that you do so.
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ANNEX B 

PRO BONO QUESTIONNAIRE FORMAT 
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PRO BONO QUESTIONNAIRE 

 

Name:                                                                                          

Area:                                                                                          Extension:                                     

 

My areas of interest for pro bono work are (in the abstract) the following (recognizing that 

based on the circumstances, I may be interested in matters in additional areas): 

          Administrative Hearings              Civil Rights  

          Constitutional Law               Consumer Rights 

          Criminal Matters (incl. Death Penalty)             Domestic Violence 

          Environmental Law               Family Issues 

          Human Rights                Immigration/Asylum 

          Landlord/Tenant               Litigation in Initial Court  

_____ Litigation on Appeal               Non-Profit Organizations 

          Real Estate Law                Small Businesses 

         Tax Law                 Wills & Life Planning 

          Women's Right                 Workers' Rights 

Please include below any more detailed interests, such as particular types of work for Non-Profit 

Organizations, particular types of Family Law, particular types of Administrative Hearings (such 

as unemployment, disability, or public housing hearings): 

             

              

 

I would like to be informed of pro bono opportunities (In the areas I have indicated above): 

Yes           No            

(On other issues, since based on the context I may be interested):  Yes           No            

I am available now or in the near future to work on one or more pro bono matters: 

Yes           No           

I am interested in mentoring or supervising on a pro bono matter:   Yes           No           

If so, indicate areas: ___________________________________________________________ 
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ANNEX C 

SELECTED INTERNATIONAL, REGIONAL AND NATIONAL  

PRO BONO DOCUMENTS 
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International Bar Association’s Pro Bono Declaration7 

Approved by the IBA Council October 2008 

 

The Council of the International Bar Association, the global voice of the legal profession: 

 

a) Inspired by the vision of a better, more just world; 

 

b) Affirming the vital role of the legal profession in achieving that vision; 

 

c) Recognizing that access to justice is essential to liberty, fairness, dignity, progress, 

development and the Rule of Law; 

 

d) Advocating that barriers to justice wherever they exist should be broken and dismantled as a 

matter of the highest priority; 

 

e) Deploring the fact that access to the courts and effective legal representation and advice are not 

afforded to all who need them, especially the poor, underprivileged and marginalized; 

 

f) Recalling that access to justice for all individuals is a human right and that governments have 

the primary responsibility to realize and protect that human right through measures such as state 

funded legal aid, as underscored in article 10 of the UN Declaration on Human Rights, article 

14(3)(d) of the International Covenant on Civil and Political Rights, other major international, 

regional and national instruments, and also the Legal Aid Resolution adopted by this Council in 

1996; 

 

g) Urging governments to allocate sufficient resources to make legal aid available to meet the 

critical legal needs of the poor, underprivileged and marginalized and not to use pro bono legal 

service as an excuse for reducing publicly funded legal aid; 

 

h) Realizing that public confidence in governmental and judicial institutions is eroded by the 

absence of justice or the existence of barriers to justice; 

 

i) Considering that the delivery of pro bono service by the legal profession is of vital public and 

professional interest and helps to fulfil the unmet legal needs of the poor, underprivileged, and 

marginalized and restore public confidence in the efficacy of governmental and judicial 

institutions; 

 

j) Conscious that the legal profession, given its commitment to a fair and equitable legal system, 

holds a unique and privileged position in matters of justice, and accordingly, has the duty and 

opportunity to provide pro bono legal service, together with the state, the judiciary, law schools 

and legal services organizations; 

 

k) Observing the value of existing traditions and new initiatives, including collaborations among 

bar associations, private and public interest law firms, law schools, foundations, and other non-

                                                 
7 Source: http://www.ibanet.org/Document/Default.aspx?DocumentUid=C4B06FD6-A807-44D4-A98A-

C73B464589C6. 
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governmental organizations to improve access to justice, and to provide effective pro bono legal 

service; 

 

l) Noting that ‘pro bono’ is derived from the Latin phrase pro bono publico, which refers to work 

or actions carried out ‘for the public good’; 

 

m) Believing that a determined effort is needed to advance access to justice through pro bono 

work and to strengthen the commitment to public service in the legal profession; 

 

n) Mindful that the motivation for innovative pro bono standards and practices can be derived 

from the diversity to be found among nations’ legal systems and traditions; and 

 

o) Reflecting upon the valuable declarations made in this field on a domestic and regional level, 

notably the Pro Bono Declaration for the Americas, and encouraging more such declarations to be 

adopted and implemented; 

 

Declares and resolves that: 

 

1. The Council calls on lawyers, law firms and bar associations to provide pro bono legal service, 

which is work by a lawyer of a quality equal to that afforded to paying clients, without 

remuneration or expectation of remuneration, and principally to benefit poor, underprivileged or 

marginalized persons or communities or the organizations that assist them. Pro bono legal service 

may extend to: advice to or representation of persons, communities or organizations, who 

otherwise could not exercise or assert their rights or obtain access to justice; activities supporting 

the administration of justice, institution building or strengthening; assisting bar associations and 

civic, cultural, educational and other non governmental institutions serving the public interest that 

otherwise cannot obtain effective advice or representation; assisting with the drafting of 

legislation or participating in trial observations, election monitoring, and similar processes where 

public confidence in legislative, judicial and electoral systems may be at risk; providing legal 

training and support through mentoring, project management and exchanging information 

resources; and also other similar activities to preserve the Rule of Law. 

 

2. The legal profession reaffirms its commitment to pro bono legal service, as an integral part of 

the profession, and lawyers and law firms are encouraged to specify a proportion of their time or 

resources which they will devote per lawyer to pro bono legal service each year. 

 

3. Pro bono legal service should be provided on a consistent year-round basis, in all manner of 

criminal, civil and administrative matters where legal aid may be limited, and on a national and 

international level. 

 

4. The importance and practice of pro bono legal service should be emphasized and promoted in 

legal education and practice, by making pro bono opportunities a part of the academic or practical 

programs for law students and by giving credit to lawyers taking continuing legal education or 

working in this field. 

 

5. Lawyers, judges, law firms, bar associations, governmental and non governmental 

organizations and other interested persons should promote the awareness of domestic as well as 
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cross border pro bono legal service, and implement measures designed to monitor and report to 

the profession and the public at large on the extent to which access to justice is being facilitated by 

pro bono measures. 

 

6. Lawyers, law firms, bar associations, and other organizations employing lawyers, whether non 

profit or for profit, are strongly encouraged to develop or improve specific pro bono policies and 

programs, to create the conditions and incentives so that pro bono work is encouraged, valued and 

rewarded, and to pursue or provide continuing legal education in this field, as pro bono legal 

service is closely linked to the corporate social responsibility of the legal profession. 

 

7. The Council calls on governments to promote and support the pro bono efforts of the legal 

profession in their countries and to desist from in any way deterring the provision of such service. 

Further, governments should assist and encourage pro bono legal service, through measures such 

as treating it as not being subject to tax, and where such service is presently taxed, such taxes 

should be rescinded. 

 

8. The IBA recognizes and expresses its gratitude for the efforts of many lawyers and law firms 

who have already devoted or are devoting a portion of their professional activities to pro bono 

legal service. The IBA is committed to actively encouraging lawyers, judges, law firms, bar 

associations, law schools, governmental and non governmental organizations to participate in pro 

bono legal service, and invites them to use and contribute content to the information resources 

developed by the IBA in this field, notably the web sites  www.internationalprobono.com, 

www.ibaprobono.com and www.roldirectory.org. 

 

9. Lawyers, judges, law firms, bar associations, governmental and non governmental 

organizations, and other interested persons are particularly invited to organize, attend and support 

pro bono and access to justice conferences so that the design and delivery of pro bono legal 

service can be improved and so that those involved in pro bono legal service will have an 

extensive pool of resources on both the supply of and demand for such service from which to gain 

relevant experience. 

 

10. This declaration launches a broad educational campaign and a multi-year process of 

consultation by the IBA to establish or promote a pro bono culture, to appreciate the meaning and 

the importance of pro bono legal service, to identify and agree best practices and desirable specific 

commitments of time and resources, to deepen the consensus and to make further progress in this 

field. The Pro Bono and Access to Justice Committee is charged to continue and expand its work 

in this field and to monitor and report on the application of this declaration. 
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Pro Bono Declaration for the Americas8 

  

WHEREAS, access to justice and legal representation are essential to democratic societies; 

 

WHEREAS, the resources of government and of legal services organizations are insufficient to 

satisfy the critical legal needs of poor and underprivileged persons and communities, often leaving 

these needs unmet; 

 

WHEREAS, consequently, not all members of society have meaningful access to justice or 

effective legal representation, and this is especially the case for poor and underprivileged persons 

and communities; 

 

WHEREAS, the absence of access to justice and legal representation undermines public 

confidence in governmental and judicial institutions and democracy; 

 

WHEREAS, the legal profession has a privileged role and is uniquely positioned in matters of 

justice and therefore has the duty, means and opportunity to promote a fair and equitable legal 

system and respect for human and constitutional rights in collaboration with the State, the 

judiciary and legal services organizations; 

 

WHEREAS, traditions exist across the Americas and new efforts are underway in several 

countries, including collaborations among bar associations, private and public interest law firms, 

law schools, foundations, governmental actors and non-governmental organizations, to address 

these pressing and unmet legal needs; 

 

WHEREAS, a concerted movement across the Americas to promote access to justice through pro 

bono work would strengthen commitments to democracy and public service in the legal 

profession; 

 

WE, the undersigned, solemnly declare our commitment to pro bono by stating as follows: 

 

Members of the legal profession have a responsibility to provide pro bono legal services. This 

responsibility stems from the profession’s role and purpose in society, and from its implicit 

commitment to a fair and equitable legal system.  

 

Pro bono is derived from the Latin phrase pro bono publico, which refers to actions carried out 

“for the public good.”  

 

For purposes of this Declaration, pro bono legal services are those provided without a fee, or 

expectation of a fee, principally to benefit poor or underprivileged persons or communities or the 

organizations that assist them. They may include representation of persons, communities or 

organizations in matters of public interest who otherwise could not obtain effective representation. 

                                                 
8 Source: http://www.vancecenter.org/vancecenter/images/stories/vancecenter/english.pdf. 
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In addition, pro bono legal services can also benefit civic, cultural and educational institutions 

serving the public interest who otherwise could not obtain effective representation.  

 

Pro bono legal services should be provided with the same quality of representation as services 

provided to paying clients, and in a manner upholding the applicable ethical norms and standards.  

 

Effective delivery of pro bono legal services requires cooperation among the different actors in the 

legal profession—including bar associations, private and public interest law firms, law schools, 

foundations, governmental actors and non-governmental organizations.  

 

WE, the undersigned, each in a manner consistent with our respective roles in the legal profession, 

commit to: 

 

Act to improve effective legal representation for poor or underprivileged persons and 

communities; 

 

Enhance widespread and effective access to justice and to legal services for persons and 

communities who lack such access; 

 

Provide, on a pro bono basis, more than 20 hours or three days of legal services per individual 

lawyer per annum, or in the case of law firms, institutions or other groups of lawyers, an average 

of more than 20 hours per lawyer per annum. This commitment should be met within three years 

of endorsing this Declaration; 

 

Strengthen the profession’s commitment to the provision and expansion of pro bono legal services 

by emphasizing its importance and practice in legal education; 

 

Support the establishment, development and operations of non-governmental organizations 

dedicated to the delivery of legal services in the public interest; and 

 

Advocate and promote within the profession for the recognition and promotion of pro bono legal 

services as part of lawyers´ ethical standards and obligations. 

 

This Declaration is not intended to alter or supersede any existing legislation, resolution or ethical 

code in any jurisdiction, firm or institution that is more conducive to the provision of pro bono 

legal services.  

 

 

This Declaration will be effective from January 1, 2008. 
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Czech Republic: Pro Bono Declaration9 

We, the undersigned members of the Czech legal profession, hereby declare our solemn intention 

to bear our share of responsibility for protecting human rights and the public interest and to carry 

on the tradition of volunteer work by attorneys in these areas.  

Our society is developing rapidly, both economically and socially. The law plays an important 

role during this development. We are convinced that it is very important not to forget that it is the 

task of a modern state, based on the rule of law, to provide the widest possible access for all to 

qualified legal aid.  

By signing this Declaration we are supporting the idea, expressed in the Code of Conduct for 

European Lawyers, that ‘In a society founded on respect for the rule of law the lawyer fulfils a 

special role.’10 We also build on Recommendation Rec (2000) 21 on the freedom of exercise of 

the profession of lawyer, which encourage to promote access to justice of persons in economically 

weak position, in particular provision of legal aid and advice.11 

We therefore support the development of the provision of pro bono legal services. We believe it is 

important for attorneys to voluntarily devote some of their capacity, as far as they are able, 

towards providing free legal services to the benefit of disadvantaged individuals, groups and 

interests. 

In this context we must point out the irreplaceable role played by the state in providing access to 

legal aid. We hereby emphasise that the development of the pro bono concept does not relieve the 

state of its own responsibility in this area. 

Aware of these circumstances, we want to support the development of the idea of pro bono in 

order to express not only our interest in public and social affairs and to encourage ethical conduct 

within the legal profession. As an influential professional group, we also want to contribute to the 

development of civil society. 

Our aim is to support, to the greatest possible extent, those institutions and individuals 

contributing to the protection of the public interest, including the protection of human rights. We 

recall the exceptionally important role played in these areas by non-governmental, non-profit 

organisations (NNOs). We consider cooperation between attorneys and NNOs to be both natural 

and desirable.  

                                                 
9 Pro Bono Declaration was drafted… by Pro Bono Alliance (www.probonoaliance.cz, www.probonocentrum.cz). 

Declaration was opened for signature at the official clearinghouse opening in Prague, 25.6. 2008. Source: 

http://www.probonocentrum.cz/english/pro-bono-declaration.  

10 Preamble, Code of Conduct for Lawyers in the European Union, adopted at the CCBE Plenary Session held on 28 

October 1988, and subsequently amended during the CCBE Plenary Sessions on 28 November 1998 and 6 

December 2002.    

11 Recommendation Rec(2000)21 of the Committee of Ministers to member states on the freedom of exercise of the 

profession of lawyer (Adopted by the Committee of Ministers on 25 October 2000). 
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We are aware that not all attorneys in the Czech Republic have the capacity to set aside a 

significant part of their time and capabilities for pro bono work. Nevertheless, we are convinced 

that there is outstanding potential for developing the pro bono concept in this country, and we are 

ready to contribute to that development as far as we are able.  

  



72 

Germany: Definition of Pro Bono by Members of Pro Bono Deutschland e.V.12 

The members of Pro Bono Deutschland e.V. have developed the following definition for their pro-

bono work: 

“Pro bono legal advice is gratuitous legal counselling for a good cause and consists of the 

counselling and representation of non-profit organizations, non-governmental organizations, trust 

funds and needy individuals who pursue legitimate causes yet do not benefit from the statutory 

legal aid system, as well as engagement to promote and spread the rule of law and human rights. 

The aim of the pro bono legal counselling is to make the professional expertise and resources of a 

law firm available for a good cause, in most cases a charitable cause, and to therewith develop 

civic engagement as a part of the professional activities. Pro bono legal advice is committed to 

meeting the same professional quality standards as fee-based legal services. In principle, pro bono 

legal services are also only rendered in those cases for which no or a very limited one “market” 

exists. Parties requesting such advisory services are mostly not in a position to bear the costs of 

legal counselling due to their economic situation or by-laws, or are unwilling to do so on grounds 

of a preferential use of their funds for their own charitable purposes.” 

 

  

                                                 
12 An association of over 30 law firms, domestic and international, founded in 2011 in Germany: http://www.pro-

bono-deutschland.org.  
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Hungary: Hungarian Lawyers’ Role in Advancing the Public Good (Pro Bono Publico)13 

In making this Declaration, we recall the long and proud heritage of the Hungarian legal 

profession in advancing the public good.   

We acknowledge that in recent decades the change of our political system and the growing need 

for legal services generated by our economic transformation placed severe burdens on practicing 

lawyers, resulting in increasingly heavy workloads and insufficient attention to the public good.    

Because of this, we Hungarian lawyers signing this document feel the need to reaffirm our ethical 

and professional commitment to the longstanding principles of pro bono legal service by obliging 

ourselves to contribute in some way to providing free or reduced cost legal services to individuals 

who cannot otherwise afford them and to organizations which dedicate themselves to worthy 

causes in the service of our country.   

We firmly believe that all of our colleagues can find an appropriate balance between working for 

their clients who can afford to pay and for those who cannot, since it is our   ethical responsibility 

to ensure that all members of the Hungarian society are provided with legal services.    

We note, with agreement, the Council of Europe’s recommendation that “[l]lawyers should be 

encouraged to provide legal services to persons in an economically weak position”14 as well as its 

explanation that “equal access to the law for rich and poor alike is essential to the maintenance of 

the rule of law. It is therefore important to provide effective legal services to all those whose 

rights and interests are threatened, including persons who are not able to pay for them. The 

primary obligation to provide these services and to guarantee their quality is the responsibility of 

the legal profession and arises from its independence. However, the state (and the community as a 

whole) has an obligation to assist the legal profession in carrying out this responsibility.”15  

By joining in this Declaration, we acknowledge and embrace the spirit of the Code of Conduct for 

lawyers in the European Union16, which asserts that “[i]n a society founded on respect for the rule 

of law the lawyer fulfils a special role.”    

While we are aware that not every lawyer in Hungary has the capacity to commit to the same level 

of pro bono work, we nonetheless encourage all lawyers to look for ways to share the 

responsibility to help.  

  

                                                 
13 Adopted in 2006. 

14 Council of Europe Recommendation No. R(2000)21 on Freedom of Exercise of the Profession of Lawyer. 

15 Council of Europe Recommendation No. R(2000)21, Explanatory Memorandum 

(http://cm.coe.int/ta/rec/2000/ExpRec(00)21.htm).  

16 Adopted by the Council of the Bars and Law Societies of the European Union (CCBE) in 1988, amended in 1998 

and 2002. (http://www.ccbe.org/doc/En/code2002_en.pdf). 
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Nigeria: Pro Bono Declaration for members of the Nigerian Bar Association17 

 

WHEREAS, access to justice and legal representation are essential to democratic societies;  

WHEREAS, the resources of government and of legal services organizations are insufficient to 

satisfy the critical legal needs of poor and underprivileged persons and communities, often leaving 

these needs unmet;  

WHEREAS, consequently, not all members of society have meaningful access to justice or 

effective legal representation, and this is especially the case for poor and underprivileged persons 

and communities;  

WHEREAS, the absence of access to justice and legal representation undermines public 

confidence in governmental and judicial institutions and democracy;  

WHEREAS, the legal profession has a privileged role and is uniquely positioned in matters of 

justice and therefore has the duty, means and opportunity to promote a fair and equitable legal 

system and respect for human and constitutional rights in collaboration with the State, the 

judiciary and legal services organizations;  

WHEREAS, new efforts are underway in Nigeria, including collaborations among bar 

associations, private and public interest law firms, law schools, foundations, governmental actors 

and non-governmental organizations, to address these pressing and unmet legal needs;  

WHEREAS, the NBA is leading a concerted movement in Nigeria to promote access to justice 

through pro bono work that would strengthen commitments to democracy and public service in 

the legal profession;  

WE, the undersigned, solemnly declare our commitment to pro bono by stating as follows:  

Members of the NBA have a responsibility to provide pro bono legal services. This responsibility 

stems from the profession’s role and purpose in society, and from its implicit commitment to a fair 

and equitable legal system.  

Pro bono is derived from the Latin phrase pro bono publico, which refers to actions carried out 

“for the public good.”  

For purposes of this Declaration, pro bono legal services are those provided without a fee, or 

expectation of a fee, principally to benefit poor or underprivileged persons or communities or the 

organizations that assist them. They may include representation of persons, communities or 

organizations in matters of public interest who otherwise could not obtain effective representation. 

                                                 
17 Prepared by the Office of the President, Nigerian Bar Association, NBA Secretariat, Abuja. Source: 

http://www.internationalprobono.com/resources/item.291360-Nigerian_Pro_Bono_Declaration  
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In addition, pro bono legal services can also benefit civic, cultural and educational institutions 

serving the public interest who otherwise could not obtain effective representation.  

Pro bono legal services should be provided with the same quality of representation as services 

provided to paying clients, and in a manner upholding the applicable ethical norms and standards. 

Effective delivery of pro bono legal services requires cooperation among the different actors in the 

legal profession—including bar associations, private and public interest law firms, law schools, 

foundations, governmental actors and non-governmental organizations.  

WE, the undersigned, each in a manner consistent with our respective roles in the legal 

profession, commit to:  

Act to improve effective legal representation for poor or underprivileged persons and 

communities;  

Enhance widespread and effective access to justice and to legal services for persons and 

communities who lack such access;  

Provide, on a pro bono basis, more than 20 hours or three days of legal services per individual 

lawyer per annum, or in the case of law firms, institutions or other groups of lawyers, an average 

of more than 20 hours per lawyer per annum. This commitment should be met within three 

months of endorsing this Declaration;  

Strengthen the profession’s commitment to the provision and expansion of pro bono legal services 

by emphasizing its importance and practice in legal education;  

Support the establishment, development and operations of non-governmental organizations 

dedicated to the delivery of legal services in the public interest; and  

Advocate and promote within the profession for the recognition and promotion of pro bono legal 

services as part of lawyers´ ethical standards and obligations.  

This Declaration is not intended to alter or supersede the LPA or any other existing legislation, 

resolution or ethical code of the NBA that is more conducive to the provision of pro bono legal 

services. 

 

This Declaration will be effective from January 1, 2009. 
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Poland: Polish Lawyers for the Public Good / Pro Bono Publico Declaration18 

Through this Declaration, we, the undersigned representatives of the Polish legal profession, recall 

our long-standing tradition of work for the public good. 

Due to economic growth and social development in our country, we note an increase in demand 

for free legal services to the most needy, including both individuals and the non-governmental 

agencies representing the interests of the disadvantaged and excluded, as well as an increase in the 

duties of representatives of all legal professions. As a result, our profession has not always been 

able to fulfil the expectations and needs of the society in which we live and work, and action for 

the public good now requires greater commitment and dedication from us. 

Consequently, as representatives of the Polish legal profession, we wish to revitalize the concept 

of work for the public good, to demonstrate our regard for professional ethics and encourage all 

lawyers to seek means to enable them to work for the good of society. 

We believe that it is our duty to ensure that all members of society, irrespective of their financial 

situation, are able to receive professional advice when necessary. It is our intention that to the 

extent possible our profession should serve those institutions and organisations that work for the 

good of society and all persons who have insufficient means to obtain necessary legal advice, free 

of charge or for a symbolic fee. 

In signing this declaration, we support the spirit of the Code of Conduct for European Lawyers, 

which subscribes to the principle that “In a society founded on respect for the rule of law, the 

lawyer fulfils a special role”19. We believe that our profession has always fulfilled this role and 

will continue to do so.  

Employing our professional knowledge we wish to serve this principle and contribute to building 

of a true civil society in Poland.   

 

        

 

 

 

 

                                                 
18 Adopted in 2007. 

19 Code of Conduct for European Lawyers (CCBE), point 1.1 of the Preamble 
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United Kingdom: Joint Protocol for Pro Bono Legal Work20 

 

The Pro Bono Protocol, developed jointly by the Bar Pro Bono Unit and LawWorks, sets out how 

pro bono work should be delivered. It has been signed by a wide range of those involved in 

provision of pro bono services including the Bar Council, the Bar Pro Bono Unit, sets of 

Chambers, law firms and law schools. 

<…> 

JOINT PROTOCOL FOR PRO BONO LEGAL WORK  

At all stages throughout their career many lawyers regard Pro Bono Legal Work as an integral part 

of being a member of the legal profession, in providing access to justice and meeting unmet legal 

need. This Protocol has been agreed to set out the core values of such work and to assist both 

those who undertake it and their clients. Many lawyers undertake charitable work of many 

different kinds. However, the purpose of this protocol is to concentrate specifically on the 

provision by lawyers of their legal skills in the form of Pro Bono Legal Work. 

What is Pro Bono Legal Work?  

1.1. When we refer to Pro Bono Legal Work we mean legal advice or representation provided by 

lawyers to individuals and community groups who cannot afford to pay for that advice or 

representation and where public funding is not available. 

 

1.2. Legal work is Pro Bono Legal Work only if it is free to the client, without payment to the 

lawyer or law firm (regardless of the outcome) and provided voluntarily either by the lawyer or 

his or her firm. 

 

1.3. Pro Bono Legal Work is always only an adjunct to, and not a substitute for, a proper system 

of publicly funded legal services. 

  

How should Pro Bono Legal Work be done? 

2.1. Pro Bono Legal Work should always be done to a high standard. That means in particular 

that: 

 

2.2. The availability of appropriate publicly funded legal advice or representation should always 

be considered before a lawyer undertakes Pro Bono Legal Work. 

 

2.3. When a lawyer is requested to agree to undertake a piece of Pro Bono Legal Work the lawyer 

should give his/her decision within a reasonable time. 

 

2.4. The terms on which the Pro Bono Legal Work is undertaken including the circumstances in 

                                                 
20 Source: http://lawworks.org.uk/?id=protocol_text.  
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which the relationship may be terminated should be made clear at the outset. 

 

2.5. The Pro Bono Legal Work should only be undertaken by a lawyer who is adequately trained, 

has appropriate skills and experience and, where necessary, is adequately supervised for the work 

in question. 

 

2.6. The lawyer undertaking a piece of Pro Bono Legal Work (and where appropriate his or her 

supervisor) should have no less than the minimum level of legal expertise and experience as 

would be required if the particular work in question was paid work. 

2.7. In no case should the client be misled as to the lawyer's skill or ability to undertake the Pro 

Bono Legal Work. 

 

2.8. Once a lawyer has agreed to undertake a piece of Pro Bono Legal Work the lawyer (and if 

appropriate his or her firm) must give that work the same priority, attention and care as would 

apply to paid work. 

 

2.9. Pro Bono Legal Work must not be undertaken without appropriate insurance. 

 

2.10. A lawyer in doubt or difficulty in relation to a piece of Pro Bono Legal Work should seek 

advice from a Pro Bono organisation or from the Bar Council, the Law Society or the Institute of 

Legal Executives. 

ANCILLARY PROVISIONS 

1. RELATIONSHIPS BETWEEN PRO BONO ORGANISATIONS AND LAWYERS 

 

1.1. Where practical, lawyers able to undertake pro bono work are encouraged to do so through a 

pro bono organisation, through the not-for-profit sector, or through both. 

 

1.2. Pro Bono Legal Work will be more effectively delivered through co-ordinating the 

relationships between lawyers, pro bono organisations, and not-for-profit agencies such as Law 

Centres and CABx. 

 

1.3. When a lawyer is asked by a pro bono organisation or not-for-profit agency to undertake a 

particular piece of Pro Bono Legal Work, the lawyer is expected to have proper regard to any 

prior confirmation given to the pro bono organisation or not-for-profit agency that the lawyer was 

prepared to undertake Pro Bono Legal Work. 

 

1.4. Sets of chambers, law firms and legal departments should, wherever possible, seek to 

encourage and support the undertaking of appropriate Pro Bono Legal Work by their lawyers, 

including the undertaking of that work "in-house". 

 

2. THE CONTRIBUTION OF PERSONS WHO ARE NOT FULLY QUALIFIED, OR WHO 

ARE OTHERWISE UNABLE, TO DO PRO BONO LEGAL WORK 
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2.1. Non-lawyer staff within a set of chambers or a firm should be enabled to make the same 

contribution to the undertaking of a piece of Pro Bono Legal Work as they would for a piece of 

paid work. 

 

2.2. Law students, pupil barristers and trainee solicitors have an important contribution to make to 

Pro Bono Legal Work. However that contribution must be properly supervised and must be 

preceded by proper training. 

 

2.3. Where suitably qualified and experienced, academic lawyers and employed lawyers are 

particularly encouraged to consider providing training to others to enable them to undertake Pro 

Bono Legal Work if they are not able themselves to provide legal advice or representation. The 

provision of pro bono legal training without charge is an important contribution to Pro Bono Legal 

Work. 

3. PARTICIPATION IN PRO BONO LEGAL WORK AS A CHARACTERISTIC OF BEING A 

MEMBER OF THE LEGAL PROFESSION 

 

3.1. A commitment to the delivery of Pro Bono Legal Work is encouraged throughout a lawyer's 

professional life, as a student and in practice, through to and including retirement. 
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United States: American Bar Association’s Model Rule 6.1 Voluntary Pro Bono Service21 

 

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A 

lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In 

fulfilling this responsibility, the lawyer should: 

(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of 

fee to: 

(1) persons of limited means or 

(2) charitable, religious, civic, community, governmental and educational organizations in matters 

which are designed primarily to address the needs of persons of limited means; and 

(b) provide any additional services through: 

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or 

organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, 

religious, civic, community, governmental and educational organizations in matters in furtherance 

of their organizational purposes, where the payment of standard legal fees would significantly 

deplete the organization's economic resources or would be otherwise inappropriate; 

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or 

(3) participation in activities for improving the law, the legal system or the legal profession. 

In addition, a lawyer should voluntarily contribute financial support to organizations that provide 

legal services to persons of limited means. 

 

Comment22 

 

[1] Every lawyer, regardless of professional prominence or professional workload, has a 

responsibility to provide legal services to those unable to pay, and personal involvement in the 

problems of the disadvantaged can be one of the most rewarding experiences in the life of a 

lawyer. The American Bar Association urges all lawyers to provide a minimum of 50 hours of pro 

bono services annually. States, however, may decide to choose a higher or lower number of hours 

of annual service (which may be expressed as a percentage of a lawyer's professional time) 

depending upon local needs and local conditions. It is recognized that in some years a lawyer may 

render greater or fewer hours than the annual standard specified, but during the course of his or 

                                                 
21 Source: http://www.americanbar.org/groups/probono_public_service/policy/aba_model_rule_6_1.html  

22 Source: 

http://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_condu

ct/rule_6_1_voluntary_pro_bono_publico_service/comment_on_rule_6_1.html.  
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her legal career, each lawyer should render on average per year, the number of hours set forth in 

this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for 

which there is no government obligation to provide funds for legal representation, such as post-

conviction death penalty appeal cases. 

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among 

persons of limited means by providing that a substantial majority of the legal services rendered 

annually to the disadvantaged be furnished without fee or expectation of fee. Legal services under 

these paragraphs consist of a full range of activities, including individual and class representation, 

the provision of legal advice, legislative lobbying, administrative rule making and the provision of 

free training or mentoring to those who represent persons of limited means. The variety of these 

activities should facilitate participation by government lawyers, even when restrictions exist on 

their engaging in the outside practice of law. 

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for 

participation in programs funded by the Legal Services Corporation and those whose incomes and 

financial resources are slightly above the guidelines utilized by such programs but nevertheless, 

cannot afford counsel. Legal services can be rendered to individuals or to organizations such as 

homeless shelters, battered women's centers and food pantries that serve those of limited means. 

The term "governmental organizations" includes, but is not limited to, public protection programs 

and sections of governmental or public sector agencies. 

[4] Because service must be provided without fee or expectation of fee, the intent of the lawyer to 

render free legal services is essential for the work performed to fall within the meaning of 

paragraphs (a)(1) and (2). Accordingly, services rendered cannot be considered pro bono if an 

anticipated fee is uncollected, but the award of statutory lawyers' fees in a case originally accepted 

as pro bono would not disqualify such services from inclusion under this section. Lawyers who do 

receive fees in such cases are encouraged to contribute an appropriate portion of such fees to 

organizations or projects that benefit persons of limited means. 

[5] While it is possible for a lawyer to fulfill the annual responsibility to perform pro bono 

services exclusively through activities described in paragraphs (a)(1) and (2), to the extent that 

any hours of service remained unfulfilled, the remaining commitment can be met in a variety of 

ways as set forth in paragraph (b). Constitutional, statutory or regulatory restrictions may prohibit 

or impede government and public sector lawyers and judges from performing the pro bono 

services outlined in paragraphs (a)(1) and (2). Accordingly, where those restrictions apply, 

government and public sector lawyers and judges may fulfill their pro bono responsibility by 

performing services outlined in paragraph (b). 

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose 

incomes and financial resources place them above limited means. It also permits the pro bono 

lawyer to accept a substantially reduced fee for services. Examples of the types of issues that may 

be addressed under this paragraph include First Amendment claims, Title VII claims and 

environmental protection claims. Additionally, a wide range of organizations may be represented, 

including social service, medical research, cultural and religious groups. 
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[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for 

furnishing legal services to persons of limited means. Participation in judicare programs and 

acceptance of court appointments in which the fee is substantially below a lawyer's usual rate are 

encouraged under this section. 

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, 

the legal system or the legal profession. Serving on bar association committees, serving on boards 

of pro bono or legal services programs, taking part in Law Day activities, acting as a continuing 

legal education instructor, a mediator or an arbitrator and engaging in legislative lobbying to 

improve the law, the legal system or the profession are a few examples of the many activities that 

fall within this paragraph. 

[9] Because the provision of pro bono services is a professional responsibility, it is the individual 

ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for a 

lawyer to engage in pro bono services. At such times a lawyer may discharge the pro bono 

responsibility by providing financial support to organizations providing free legal services to 

persons of limited means. Such financial support should be reasonably equivalent to the value of 

the hours of service that would have otherwise been provided. In addition, at times it may be more 

feasible to satisfy the pro bono responsibility collectively, as by a firm's aggregate pro bono 

activities. 

[10] Because the efforts of individual lawyers are not enough to meet the need for free legal 

services that exists among persons of limited means, the government and the profession have 

instituted additional programs to provide those services. Every lawyer should financially support 

such programs, in addition to either providing direct pro bono services or making financial 

contributions when pro bono service is not feasible. 

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to provide 

pro bono legal services called for by this Rule. 

[12] The responsibility set forth in this Rule is not intended to be enforced through disciplinary 

process. 
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United States: American Bar Association’s Recommendation 121-A [excerpts]23 

 

PRO BONO POLICIES AND PROCEDURES 

(AUGUST 2006) 

<…> 

I. POLICIES AND PROCEDURES FOR LARGER LAW FIRMS 

Pursuant to Resolution 121-A, the American Bar Association urges larger law firms to adopt 

effective strategies to provide their lawyers with opportunities to do pro bono work and to adopt 

internal policies and procedures to support such work, including policies and procedures that 

ensure that firms: 

(a) count pro bono hours as billable hours; 

(b) consider attorneys’ commitment to pro bono activity as a favorable factor in advancement and 

partner and associate compensation decisions; 

(c) set annual goals regarding the number of hours contributed through firm pro bono programs 

and the number of attorneys who participate; 

(d) establish and maintain systems that ensure that firm pro bono programs are managed 

effectively, that participating attorneys receive training and guidance, and that the highest levels 

of firm management oversee and participate in their programs; 

(e) support the pro bono commitment and involvement of senior and retired lawyers; and 

(f) report to law school placement offices specific information regarding their pro bono policies, 

practices and activities, including: 

(i) their stated goals regarding the number of pro bono hours to be contributed by the firm each 

year; 

(ii) the number of actual pro bono hours contributed by the firm in each of the last three years; 

(iii) the average number of pro bono hours contributed by junior associates, midlevel associates, 

senior associates, and partners at the firm in each of the last three years; 

(iv) whether and to what extent pro bono hours are counted as billable hours (if attorneys are 

expected to meet billable hours targets); 

(v) whether and to what extent attorneys’ commitment to pro bono activity is considered a 

favorable factor in promotion and compensation decisions; 

                                                 
23 Source: 

http://www.americanbar.org/content/dam/aba/migrated/leadership/2006/annual/dailyjournal/hundredtwentyonea.

doc.  
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(vi) what formal structures the firm maintains to manage its pro bono program and to provide 

training and guidance to participating attorneys; and 

(vii) whether the firm provides opportunities to participate in pro bono activities through 

sabbatical and part-time pro bono programs, fellowships, or rotation programs. 

<…> 
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United States: Law Firm Pro Bono Challenge® 24 

 

Recognizing the growing severity of the unmet legal needs of the poor and disadvantaged in the 

communities we serve, and mindful that major law firms must—in the finest traditions of our 

profession—play a leading role in addressing these unmet needs, our firm is pleased to join with 

other firms across the country in subscribing to the following statement of principles and in 

pledging our best efforts to achieve the voluntary goals described below.  

1.  Our firm recognizes its institutional obligation to encourage and support the participation 

by all of its attorneys in pro bono publico activities. We agree to promulgate and maintain 

a clearly articulated and commonly understood firm policy which unequivocally states the 

firm’s commitment to pro bono work. 

2.  To underscore our institutional commitment to pro bono activities, we agree to use 

our best efforts to ensure that, by no later than the close of calendar year 2015, our firm 

will either: 

− ( 1) annually contribute, at a minimum, an amount of time equal to 5 percent of the 

firm’s total billable hours or 100 hours per attorney to pro bono work; or 

− (2) annually contribute, at a minimum, an amount of time equal to 3 percent of the 

firm’s total billable hours or 60 hours per attorney to pro bono work. 

3.  In recognition of the special needs of the poor for legal services, we believe that 

our firm’s pro bono activities should be particularly focused on providing access to the 

justice system for persons otherwise unable to afford it. Accordingly, in meeting the 

voluntary goals described above, we agree that a majority of the minimum pro bono time 

contributed by our firm should consist of the delivery of legal services on a pro bono basis 

to persons of limited means or to charitable, religious, civic, community, governmental, 

and educational organizations in matters which are designed primarily to address the needs 

of persons of limited means. 

4.  Recognizing that broad-based participation in pro bono activities is desirable, our 

firm agrees that, in meeting the minimum goals described above, we will use our best 

efforts to ensure that a majority of both partners and associates in the firm participate 

annually in pro bono activities. 

                                                 
24 Obtained from the Pro Bono Institute and reprinted with its kind permission. For the Pro Bono Institute’s 

Commentary to the Statement of Principles, see: http://www.probonoinst.org/wpps/wp-content/uploads/Law-

Firm-Challenge-Commentary-2014.pdf. Also, the National Pro Bono Resource Center, an Australian NGO that 

supports and promotes pro bono legal services in Australia, had developed a similar Statement of Principles that 

incorporates, in part, language developed by the US Pro Bono Institute for its Law Firm Pro Bono Challenge® 

above: http://www.nationalprobono.org.au/page.asp?from=8&id=170#LawFirm.  
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5.  In furtherance of these principles, our firm also agrees: 

a. To provide a broad range of pro bono opportunities, training, and supervision to 

attorneys in the firm, to ensure that all of our attorneys can avail themselves of the 

opportunity to do pro bono work; 

b. To ensure that the firm’s policies with respect to evaluation, advancement, pro-

ductivity, and compensation of its attorneys are compatible with the firm’s strong 

commitment to encourage and support substantial pro bono participation by all 

attorneys; and 

c. To monitor the firm’s progress toward the goals established in this statement and 

to report its progress annually to the members of the firm and to the Law Firm Pro 

Bono Project. 

6.  This firm also recognizes the obligation of major law firms to contribute financial 

support to organizations that provide legal services free of charge to persons of limited 

means. 

7.  As used in this statement, the term “pro bono” refers to activities of the firm 

undertaken normally without expectation of fee and not in the course of ordinary 

commercial practice and consisting of (i) the delivery of legal services to persons of 

limited means or to charitable, religious, civic, community, governmental, and 

educational organizations in matters which are designed primarily to address the needs of 

persons of limited means; (ii) the provision of legal assistance to individuals, groups, or 

organizations seeking to secure or protect civil rights, civil liberties, or public rights; and 

(iii) the provision of legal assistance to charitable, religious, civic, community, 

governmental, or educational organizations in matters in furtherance of their 

organizational purposes, where the payment of standard legal fees would significantly 

deplete the organization’s economic resources or would be otherwise inappropriate. 

 

Please return the signed Challenge to: Law Firm Pro Bono Project/Pro Bono Institute 

 

1025 Connecticut Avenue, NW, Suite 205 ~Washington, DC 20036 

202.729.6699~202.296.0303 fax~probono@probonoinst.org~www.probonoinst.org 

 

©Pro Bono Institute 2015 
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LEXSEE 126 NJ 591 

 
JOHN LEE MADDEN, ALLEN S. FERG, THOMAS M. BARRON 
and JOHN C. GILLESPIE, t/a MADDEN, FERG, BARRON 
and GILLESPIE, Attorneys-at-Law, a partnership, 

Plaintiffs-Appellants, and HUDSON COUNTY BAR ASSO-
CIATION, Intervenor, v. TOWNSHIP OF DELRAN, A Mu-
nicipal Corp.; TOWNSHIP OF BASS RIVER; TOWNSHIP OF 
WASHINGTON; CITY OF BEVERLY; CITY OF BORDENTOWN; 
TOWNSHIP OF CINNAMINSON; TOWNSHIP OF DELANCO; BOR-
OUGH OF FIELDSBORO; TOWNSHIP OF HAINESPORT; TOWN-
SHIP OF MAPLE SHADE; BOROUGH OF MEDFORD LAKES; 
TOWNSHIP OF NEW HANOVER; BOROUGH OF WRIGHTSTOWN; 
BOROUGH OF PEMBERTON; TOWNSHIP OF RIVERSIDE; TOWN-

SHIP OF SHAMONG; TOWNSHIP OF SPRINGFIELD; and 
TOWNSHIP OF TABERNACLE, Defendants, and STATE OF 
NEW JERSEY, Office of the Public Defender; ALFRED 
A. SLOCUM, Public Defender; and BURLINGTON COUNTY 

BOARD OF CHOSEN FREEHOLDERS, Defendants-
Respondents. 

 
A-34 September Term 1990  

 
SUPREME COURT OF NEW JERSEY 

 
126 N.J. 591; 601 A.2d 211; 1992 N.J. LEXIS 12 

 
October 22, 1990, Argued   
February 10, 1992, Decided  

 
PRIOR HISTORY:     [***1]  On certification to the Superior Court, 
Appellate Division.   
 
 
SYLLABUS 

SYLLABUS 

(This syllabus is not part of the opinion of the Court. It has 
been prepared by the Office of the Clerk for the convenience of the 
reader. It has been neither reviewed nor approved by the Supreme 
Court. Please note that, in the interests of brevity, portions of 
any opinion may not have been summarized). 

JOHN LEE MADDEN, ET AL. V. TOWNSHIP OF DELRAN ET AL. (A-34) 

Argued October 22, 1990 - Decided February 10, 1992 

WILENTZ, C.J., writing for a unanimous Court. 

Allen S. Ferg, Esq., a partner in Madden, Ferg, Barron and Gil-
lespie, was assigned by the Municipal Court of Delran Township to 
represent an indigent defendant charged with driving while intoxi-
cated and refusing to take a breathalyzer test. Ferg represented 
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the defendant, which required a trial, and then submitted a bill to 
the Township of Delran; the Township refused to pay. Ferg and his 
partners, (hereinafter the firm) brought this action against Delran 
Township and all other Townships in Burlington County that had not 
appointed municipal public defenders, the County of Burlington and 
the State Public Defender, alleging that assignment without [***2]  
compensation for services 1) constitutes a taking of private prop-
erty without just compensation; 2) is unduly burdensome; 3) vio-
lates the firm's equal protection rights; 4) constitutes involun-
tary servitude; and 5) fails to ensure indigent defendants effec-
tive assistance of competent counsel. After the suit was filed, 
Delran offered to pay for Ferg's services, which he refused. In-
stead, the firm sought to invalidate the system of appointing coun-
sel without compensation to represent indigent defendants in mu-
nicipal court because of the unfair burden it places on attorneys. 

The trial court, based on State v. Rush, sustained the constitu-
tionality of the system of attorney representation then in effect. 
In Rush, the Court held that members of the bar should not bear the 
entire burden of representing indigents without compensation and 
that the responsibility of compensating counsel was an obligation 
of the county. Here, the trial court found the system of assigning 
counsel not only unfair and inefficient, but unconstitutional; how-
ever, it believed that it was beyond its power to invalidate the 
system in light of the decision in Rush and other Appellate deci-
sions. The Appellate [***3]  Division affirmed the decision of the 
trial court. The Supreme Court granted certification. 

HELD: At this time, government should not be required to pay at-
torneys who are assigned by the municipal court to represent indi-
gent defendants. However, a system so clearly inefficient, histori-
cally unfair, and potentially unconstitutional cannot forever be 
accepted. It is believed that other branches of government, state, 
county, and local, are equally able to address the problem, equally 
committed to meeting the constitutional obligation, and equally 
concerned with the unfairness that inevitably affects the present 
system. 

1. A system of paid counsel, either paid by the court on assign-
ment or supplied through a public defender, results in better rep-
resentation than that provided by pro bono counsel; however, such a 
showing does not equate with a constitutional denial of counsel. 
(pp. 6-11) 

2. The firm's claim of a taking of property, either without due 
process or without just compensation, falls short of showing a con-
stitutional deprivation. The record fails to demonstrate that the 
burden on the bar has reached such proportions as to give the due 
process argument a force it did [***4]  not have in Rush. Here, the 
record only shows that a few lawyers may have been heavily burdened 
as heavy burden as a result of multiple assignments. In Rush, the 
Court found constitutionally permissible a system that required pro 
bono assigned counsel in all indictable cases throughout the State 
when the defendant is indigent, the bar bearing the entire burden 
as compared to a municipal system that affects only those cases 
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without paid counsel. Moreover, the cases in Rush concern indict-
able crimes, in general requiring substantially more time on the 
part of counsel than most non-indictable offenses tried in munici-
pal court. (pp. 11-15) 

3. From the record, it appears possible that most attorneys were 
assigned in accordance with a system that attempted to select them 
at random. It is a record that may warrant the conclusion that some 
attorneys in Burlington County were disproportionately burdened, 
but not that the entire State system is constitutionally deficient. 
That is hardly enough to warrant a finding that the statewide sys-
tem deprives counsel of equal protection of the law. (pp. 13-19) 

4. It is clear that any inequality is unintended, stemming from 
the independent [***5]  application of Rule 3:27-2 in various mu-
nicipalities. That Rule generally requires that pro bono assign-
ments for indigent defendants be made from an alphabetical rotation 
list of every licensed attorney in the vicinage. The fact that the 
system does not work with mathematical precision to treat fairly 
all of those within the affected class surely cannot result in the 
system's invalidity. (pp. 19-20) 

5. From now on, counsel shall be assigned to each vicinage 
strictly in accordance with the mandate of Rule 3:27-2. Assignment 
by any municipal court for pro bono representation of indigent de-
fendants constitutionally entitled to such representation shall be 
strictly in accordance with that list, in alphabetical order. As 
such, there will be no disproportionate burden on any attorney. No 
attorney who is authorized to practice law in that county, except 
for some in government service, shall be excused. If an assignment 
would be impermissible because of the attorney's relationship with 
the municipal court judge, the judge shall recuse himself or her-
self. Compliance with the foregoing implementation of the Rule 
shall begin no later than May 1, 1992. It shall be monitored in 
each  [***6]  vicinage by the trial court administrator. Prior mu-
nicipal court experience shall have nothing to do with assignments. 
(pp. 18-22) 

6. On occasion, inexperience may affect the representation; how-
ever, the Court is aware of no substantial complaints of a failure 
of justice in the many years this system has been in place. It is 
left to the municipal court judges to direct counsel, who have con-
cerns about their competency, to provide substitute counsel when 
appropriate. A system of public defenders and paid counsel is 
clearly far superior to the present system. The Court does not or-
der government to pay for counsel only because the damage done to 
the judiciary and to the relationship among the branches of govern-
ment would far exceed the damage done by this relatively ineffi-
cient system. (pp. 22-24) 

7. This new system will address most of the inequalities that 
presently exist. However, other inequalities not appearing in the 
record may require a different approach. Jersey City has terminated 
its public defender system. The number of cases, the number of at-
torneys, the total impact, far exceeds what has occurred in Bur-
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lington County. The elimination of the public defender system in 
Jersey [***7]  City jeopardizes the entire system. Although the 
Court declines to invalidate the entire system now in place, it re-
serves the right to change it and to deal with it differently on a 
county or municipal basis if necessary. (pp. 24-26) 

8. The AOC is in the process of designing computerized record-
keeping systems that, when implemented, will make it possible to 
relieve counsel of municipal court assignments if off-setting pro 
bono work has been performed. (pp. 27-29) 

9. Although it is the bar bearing the burden of the Court's re-
straint in this decision, it is hoped that the bar understands the 
strong policy considerations that have persuaded the Court. The 
current system is unworthy of the traditions of this State. Pro-
posed legislation by the Law Revision Commission would require 
every municipality to provide a public defender for the municipal 
court. That would be the ideal system. However, it is a system that 
should be instituted by other branches of government. They are 
urged to act to protect the real victim here, the poor. (pp. 29-34) 

Judgment of the Appellate Division is MODIFIED. The system is 
constitutional but must be revised. 

JUSTICES CLIFFORD, HANDLER, POLLOCK,  [***8]  O'HERN, GARIBALDI 
and STEIN join in CHIEF JUSTICE WlLENTZ's opinion.   
 
COUNSEL: Thomas M. Barron argued the cause for appellants (Ferg, 
Barron & Gillespie, attorneys; Mr. Baron and John C. Gillespie, and 
Ross G. Alber, on the briefs). 
 
Carole A. Quattlander, Assistant County Solicitor, argued the cause 
for respondent Burlington County Board of Chosen Freeholders (Mi-
chael J. Hogan, Burlington County Solicitor, attorney). 
 
Michael R. Clancy, Assistant Attorney General, argued the cause for 
respondents State of New Jersey (Robert J. Del Tufo, Attorney Gen-
eral of New Jersey, attorney). 
 
James Youngelson argued the cause for amicus curiae, New Jersey 
State Bar Association (Youngelson & Murray, attorneys).   
 
JUDGES: WILENTZ, CLIFFORD, HANDLER, POLLOCK, O'HERN, GARIBALDI, 
STEIN  
 
OPINION BY: WILENTZ  
 
OPINION 

 [*594]   [**212]  The opinion of the Court was delivered by 

WILENTZ, C.J. 

The question before us is whether this Court should order gov-
ernment to pay attorneys who are assigned by the municipal court to 
represent defendants too poor to pay for counsel. Assuming our 
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power to do so, we nevertheless conclude that the answer is no, at 
least not now. We reach that conclusion in view of the substantial 
number of municipalities presently making such [***9]  payments or 
providing public defenders without being so ordered; in view of the 
probable increase in the number of municipalities that will do so 
in the future; and in view of the substantial preferability of the 
continued cooperation between the judiciary and the municipalities 
as compared to the inevitable confrontation that would result be-
tween the branches of government if such orders were to issue. In 
the meantime, the bar, which has shouldered the sometimes heavy 
burden of what is clearly an obligation of the public, an obliga-
tion imposed on the state constitutionally, see Argersinger v. Ham-
lin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972), and "as 
a matter of simple justice," Rodriguez v. Rosenblatt, 58 N.J. 281, 
295 (1971), will have to continue to  [*595]  bear it, as it has 
borne so many [**213]  others for so many years. We shall continue 
to encourage the other branches of government to lessen that burden 
and perhaps eliminate it. And in any event, we shall, by this deci-
sion, assure that the burden is more equally distributed among mem-
bers of the bar. We shall do both not for the purpose of diminish-
ing [***10]  the traditional role of the bar in serving the public 
pro bono, for the bar seeks no such relief -- indeed, its service 
to the public without pay today is probably greater than at any 
time. We shall do both only because this form of pro bono service -
- representing indigent defendants in municipal court matters -- is 
inevitably not only inefficient but unfair to indigent defendants 
who suffer with unequal justice. 

Up-to-date figures supplied by the Administrative Office of the 
Courts (AOC) show that today there are 307 municipal courts with 
public defenders. The survey of municipal courts taken in 1986, 
mentioned later and relied on at trial, showed 110 municipal courts 
with public defenders. The rough extrapolation used by the parties 
(the survey, of all municipal courts, produced a two-thirds re-
sponse rate), suggested a total, statewide, of 165 municipal courts 
with public defenders at that time, compared to 307 now. While the 
situations are not identical, we note that more than 500 munici-
palities, without court order, have appointed municipal prosecu-
tors. 

Our decision today is based on our belief that more municipali-
ties will join those who have appointed public defenders [***11]  
to represent indigent defendants (or who pay designated counsel to 
do so), thereby not only relieving the bar of this burden but in-
creasing the likelihood of effective, fair, and equal representa-
tion of the poor, as well as more efficient operation of the mu-
nicipal court. If that belief proves incorrect, we assume the Leg-
islature will address this problem. Cf.  State v. Rush, 46 N.J. 
399, 413 (1966) ("If legislation [is] necessary, it is idle to sup-
pose it [will] not be enacted."). Put differently, although most 
unsatisfactory, the situation today does not call for statewide ac-
tion by this Court. We cannot  [*596]  forever accept a system so 
clearly inefficient, historically unfair, and potentially unconsti-
tutional. We stay our hand only because we believe other branches 
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of government, state, county, and local, are equally able to ad-
dress the problem, equally committed to meeting the constitutional 
obligation, and equally concerned with the unfairness that inevita-
bly affects the present system. 

We may be forced, however, to consider appropriate action in 
some areas of the state. For instance, as noted later, Jersey City, 
which has had a public defender system since 1973,  [***12]  re-
cently terminated it (effective July 1, 1991), forcing the munici-
pal court to assign counsel to indigent defendants without compen-
sation. The extent of potential unfairness to defendants and to the 
bar may be unacceptable, even considering our policy favoring vol-
untary cooperation. The basis for our decision today -- the volun-
tary movement of municipalities towards public defender systems or 
paid counsel -- is seriously threatened by this development. 

I 

The trial court's decision sustained the constitutionality of 
the system of attorney representation then in effect. It did so be-
cause of our decision in Rush, not because it agreed. Indeed, it 
explicitly found the system of assigning counsel not only unfair 
and inefficient but unconstitutional. It believed, however, that to 
so rule was beyond its power in view of the decision in Rush and 
the Appellate Division decisions that followed. The Appellate Divi-
sion agreed. Madden v. Delran, No. A-5602-87 (App. Div. June 29, 
1989). As the trial court said, "the issue is now ripe for the Su-
preme Court's consideration." Madden v. Delran, No. L-099058-86 at 
22 (Law Div. June 15, 1988). 

II 

The legal setting is familiar. The municipal [***13]  court as-
signed plaintiff to represent an indigent defendant accused of 
driving  [*597]  while intoxicated. On completion of the case he 
submitted his bill for counsel fees to the municipality, which de-
clined to pay.  [**214]  We may assume that he knew the assignment 
was pro bono, that he would not be paid, and that under established 
law he had no legal right to be paid. See In re Antini, 53 N.J. 
488, 495 (1969); Rush, supra, 46 N.J. at 412; State v. Monaghan, 
184 N.J. Super. 340, 343 (App. Div. 1982); In re Spann Contempt, 
183 N.J. Super. 62, 65 (App. Div. 1982); Norton v. State, 167 N.J. 
Super. 212, 216 (App. Div. 1979). In the best traditions of the 
bar, he sought to change the established law. He brought suit for 
his fees. He did so not for personal gain -- for when the munici-
pality, after suit was started, tendered full payment of his bill, 
he refused it but to remedy the clearly unsatisfactory system in 
his county of assigning counsel at the municipal court level. 

The trial court treated his refusal to accept payment as having 
the effect of converting his suit for legal fees [***14]  into one 
for a declaratory judgment that the present system was unconstitu-
tional and that assigned counsel must be compensated. Various or-
ders and amended pleadings to that effect were filed. We therefore 
face the underlying issue of whether counsel must be compensated 
when assigned by a municipal court to represent an indigent defen-
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dant constitutionally entitled to counsel because accused of an of-
fense for which conviction entails a "consequence of magnitude." 1 
Rodriguez, supra, 58 N.J. at 295. 
 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -
1   We note, and reject, various objections raised by the Public 
Defender concerning standing, justiciability, mootness, and the 
propriety of declaratory judgment relief. Whatever persuasiveness 
these objections may have, we nonetheless choose to reach the is-
sues raised on their merits because of their obvious public impor-
tance.- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - 
- - 

If not for the record in this case, discussed later, the answer 
would be simple. Every constitutional claim that plaintiff asserts 
was disposed of in Rush. The taking of  [***15]  private property  
[*598]  for public use without just compensation, denial of due 
process, denial of equal protection, denial of the right to coun-
sel, all were either explicitly or implicitly rejected in that 
case. See 46 N.J. at 405-09. As for the denial of counsel, we found 
that it could not be said "that assigned counsel are less qualified 
than counsel privately retained," id. at 406; in response to the 
contention that "our system of assignment casts an unequal burden 
as among members of the profession," we noted that our Rule (then 
R.R. 1:12-9(e)) "[was] designed to distribute the burden equally, 
subject only to such variations as may be dictated by the complex-
ity of a case or other considerations relevant to the objective of 
full, competent representation," and that the Rule "seeks to assure 
such equality of treatment as the subject will permit," id. at 409; 
and further, that there was no showing that the plan envisioned by 
the Rule "has been enforced unequally, let alone invidiously." 
Ibid. Concerning all other constitutional claims, we observed that 
"the duty to defend the poor is a professional obligation ration-
ally [***16]  incidental to the right accorded a small segment of 
the citizenry to practice law." Id. at 408. The only qualifications 
to these holdings were that "conceivably the burden upon the bar 
could reach such proportions as to give the due process argument a 
force it does not now have," ibid., and implicitly, the further 
possibility that the equality of burden as among members of the 
profession then found might change.  Id. at 409. 

Despite the rejection of those constitutional claims, we decided 
in Rush as a matter of policy to exercise our power to relieve the 
bar of its pro bono obligation to defend indigents accused of 
crime.  Id. at 412. We did so because the obligation had become op-
pressive, even if not unconstitutional, and was likely to become 
even more so. The decision was read as requiring the counties 
thereafter to bear the costs.  Antini, supra, 53 N.J. at 491. In 
Antini, although we declared that our power in accordance with Rush 
to compel payment of assigned counsel for juveniles would apply, we  
[*599]  declined to exercise that power because the Legislature, 
prior to our decision, had [***17]  required the Public Defender to 
handle matters [**215]  in the juvenile courts where counsel was 
constitutionally required.  Antini, supra, 53 N.J. at 494. 
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Except for the equal protection question, we find no substantial 
difference between the record here and that in Rush that calls for 
fuller treatment of the issues. Witnesses who indicated their be-
lief that experienced counsel in municipal court provide services 
superior to assigned counsel fell short of making out a case of 
constitutional deprivation. Although we do not now subscribe to 
what we said some years ago in Rush -- to the effect that there is 
no difference in the quality of representation, see 46 N.J. at 406 
-- the extent of deprivation demonstrated in this case was limited 
and confined largely to debatable opinions, albeit from experienced 
practitioners. Certainly there was no showing that the present sys-
tem came even close to threatening a substantial deprivation of the 
right to the assistance of competent counsel. Even accepting that 
in general, a system of paid counsel, either paid by the court on 
assignment or supplied through a public defender, results in better 
representation [***18]  than that provided by pro bono counsel, 
such a showing does not equate with a constitutional denial of 
counsel. As has often been noted, the right to counsel is the right 
only to the effective assistance of counsel, not to the best coun-
sel. E.g., United States v. Rubin, 433 F.2d 442, 444-45 (5th Cir. 
1970) (and cases cited therein), cert. denied, 401 U.S. 945, 91 S. 
Ct. 961, 28 L. Ed. 2d 228 (1971). To that we might add that the 
right to counsel does not guarantee that all defendants will have 
exactly the same level of quality in their representation. It is 
not only those who cannot afford counsel who may complain that oth-
ers have better counsel, for if money is deemed to be an indicator 
of quality in this field, inequality touches all legal representa-
tion. Somewhat ironically, the plaintiff's claim here is, at least 
on this record, inconsistent with a companion claim of unfairness 
based on the fact that some courts almost invariably assign only 
those attorneys who  [*600]  regularly appear -- and are therefore 
the most experienced -- in municipal court. 

We do not mean to suggest that the differences complained 
[***19]  of do not exist or that they are not undesirable. It is 
obvious that some municipal court cases need experienced counsel, 
that these cases are important, and that their numbers are growing. 
Our ultimate goal is to meet that need with the cooperation of 
other branches of government. We would much prefer a system better 
designed with equality of representation as one of its main goals. 
All we mean is that on the record before us there is no constitu-
tional deprivation. 

The claim of a taking of property, either without due process or 
without just compensation, U.S. Const. amend. V; N.J. Const. art. 
I, P. 1, although stronger than that presented in Rush, similarly 
falls short of showing a constitutional deprivation. The record 
simply fails to demonstrate what we posited in Rush as necessary 
for such an attack to succeed, namely, that "the burden on the bar 
[has] reach[ed] such proportions as to give the due process argu-
ment a force" it did not then have. 2 [*601]   [**216]  Rush, su-
pra, 46 N.J. at 408. All we have is a record that shows that a few 
lawyers -- it is not at all clear how many -- may have shouldered a 
heavy burden as a result of multiple assignments.  [***20]  Whether 
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any such lawyer might have either a due process or a takings claim 
in his or her own right is not before us, for as we understand 
plaintiff's position, he seeks invalidation of the entire system on 
these grounds, not individual relief based on the uniqueness of his 
or anyone else's circumstances. We must remember that what we found 
constitutionally permissible in Rush against similar claims was a 
system that required pro bono assigned counsel in all indictable 
cases throughout the state when the defendant was indigent, the bar 
bearing the entire burden, as compared to a municipal system here 
that affects only a portion of its cases (because in many munici-
palities the bar has no burden, public defenders or assigned paid 
counsel handling all cases); that the cases involved in Rush con-
cerned indictable crimes, in general requiring substantially more 
time on the part of counsel than most nonindictable offenses tried 
in municipal court. Although the record before us is incomplete, we 
note that in comparison to the 2,600 municipal court assignments in 
1986 without compensation, Rush ruled there was no taking at a time 
(1966) when the total annual dispositions [***21]  in the criminal 
division was about 13,000, see Annual Report of the Administrative 
Director  [*602]  of the Courts (1965-1966), and all indigent de-
fendants required assignment of counsel without compensation. 
 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -
2   We recognize that courts in other states, examining the takings 
claim, have concluded that lawyers must receive compensation for 
mandatory indigent representation. E.g., Pruett v. State, 574 So.2d 
1342, 1355-56 (Miss. 1990) (Robertson, J., concurring), and cases 
cited therein. Such a holding is by no means uniform, and many 
states have concluded that uncompensated mandatory indigent repre-
sentation does not violate the Takings Clause of either their state 
constitution or the Constitution of the United States. E.g., Wil-
liamson v. Vardeman, 674 F.2d 1211 (8th Cir. 1982); Huskey v. 
State, 743 S.W.2d 609 (Tenn. 1988). 

Among those courts that have concluded that such a system is un-
constitutional, several have found, under their respective state 
constitutions, a taking only where an attorney was required to ex-
pend funds out-of-pocket without full reimbursement; no taking oc-
curred where, as here, an attorney was required to furnish services 
without compensation.  Stephan v. Smith, 747 P.2d 816, 842 (Kan. 
1987); State ex rel. Partain v. Oakley, 227 S.E.2d 314 (W. Va. 
1976). Still other courts, again under their own constitutions, 
have found a taking only after concluding that the historical argu-
ments in favor of compulsory representation are not as compelling 
as once thought.  DeLisio v. Alaska Superior Court, 740 P.2d 437, 
441 (Alaska 1987); Pruett, supra, 574 So.2d at 1357; Jewell v. May-
nard, 383 S.E.2d 536, 543 (W. Va. 1989). However, New Jersey's his-
torical experience is much different from that of the other states. 
Compulsory representation of indigents in this state dates back at 
least until March 6, 1795, when our Legislature adopted what was 
apparently the first compulsory representation statute in the na-
tion. Arnold S. Trebach, The Indigent Defendant, 11 Rutgers L. Rev. 
625, 629 (1956). This statute provided that "the court before whom 
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any person shall be tried upon indictment, is hereby authorized and 
required to assign to such person, if not of ability to procure 
counsel, such counsel, not exceeding two, as he or she shall de-
sire." William S. Pennington, The Laws of the State of New Jersey, 
1703-1820 162 at 184 (1821). Because of that difference, and be-
cause of our takings holding in Rush, we decline to follow the ap-
proach of those jurisdictions that have found such a system uncon-
stitutional.- - - - - - - - - - - - End Footnotes- - - - - - - - - 
- - - - - 

 [***22]  The 2,600 assignments in 1986 could have been distrib-
uted among the approximately 18,000 active members of the bar then 
in private practice. Administrative Office of the Courts & Office 
of Attorney Ethics, Characteristics of the Bar of the State of New 
Jersey 1986, at 24 (1987). Because the number of assigned cases 
(2,600) in 1986 is based on a survey of all municipal courts, a 
survey that had a two-thirds response rate, the parties have ex-
trapolated the figure of 4,000 for the entire state (its accuracy 
questionable since insufficient information exists to warrant a 
straight line extrapolation). Assuming 4,000 cases a year, however, 
and assuming an equal-distribution system, a practitioner within 
the 18,000 person private bar could expect to be assigned only one 
municipal court case every four-and-a-half years. 

The foregoing assumes that the constitutional claims can be 
maintained in this setting. Our response in Rush concerning the ex-
tent of the burden supports that assumption, although our prior ob-
servation in that same case suggests the contrary. See Rush, supra, 
46 N.J. at 408 ("if one accepts the premise that the duty to defend 
the poor is a professional [***23]  obligation rationally inciden-
tal to the right accorded a small segment of the citizenry to prac-
tice law, these claims fall away"). We note some cases that ques-
tion whether a lawyer's services are "property" within the consti-
tutional protections involved; we believe that they are. See supra 
at     n.2 (slip op. at 12 n.2). We note further the conclusion of 
other cases (directly contradicting our observation in Rush) that 
there is no enforceable obligation on the part of the bar that can 
support a system of assignment without pay as against a constitu-
tional takings claim. That conclusion, although perhaps appropriate 
in some jurisdictions, has no place in New Jersey, a state in which 
the ethical, enforceable obligation of attorneys to accept  [*603]  
such assignments has an unbroken history from [**217]  colonial 
times. See supra at     n.2 (slip op. at 12 n.2). 

We reach the main issue in the case, the equal protection claim. 
In Rush we dismissed that claim on the assumption that the then-
existing Rule assigned cases to counsel in as equitable a manner as 
the practicalities of the problem allowed. There was at that time a 
Rule in effect that required assignment in each vicinage from a 
[***24]  master list, the assignment to be made "in alphabetical 
rotation." See Rush, supra, 46 N.J. at 407 (quoting R.R. 1:12-
9(e)). The current Rule requires that "such assignment shall, so 
far as practicable, be made either on rotation from the list of 
available counsel established and maintained at the direction of 

 56



Page 57 
126 N.J. 591, *; 601 A.2d 211, **; 

1992 N.J. LEXIS 12, *** 

the Assignment Judge or under such other system as shall have been 
established by the Assignment Judge with the approval of the Su-
preme Court." R. 3:27-2. The record before us suggests that in Bur-
lington County there was no such system in effect, but it does not 
establish very much more than that. What we have is direct evidence 
of the system of assignment of counsel in a number of municipali-
ties in Burlington County, a fairly strong inference that all of 
the municipalities in that county without public defenders used 
that system (counsel assigned, to serve without compensation, based 
on the frequency of their paid appearances in municipal court), 
plus direct testimony that the same system was used in Ocean 
County. Almost all of the witnesses' specific testimony was di-
rected solely to Burlington County, their references to a limited 
number of  [***25]  other counties giving little clue to the sys-
tem, if any, used there. As for the balance of the evidence -- a 
survey prepared by the AOC to aid the work of a Supreme Court com-
mittee (see infra at 605, 601 A.2d at 216) -- it showed that twelve 
counties use a county-wide list in making such assignments, seven 
may conform to the Burlington model, and two are difficult to char-
acterize. 

The point is that the evidence, although clearly indicating a 
system unfairly affecting a few attorneys (the number mentioned  
[*604]  at trial was ten to fifteen) with a municipal practice in 
Burlington County, and perhaps Ocean County, and although suggest-
ing the possibility of similar conditions in neighboring areas, 
raises more questions than it answers. We do not know from the re-
cord how counsel are selected for pro bono assignments in the mu-
nicipal courts in most of the state, although the AOC survey indi-
cates that a majority of the counties attempt to conform to the 
spirit of the Rule by assigning attorneys from a master list that 
includes all the attorneys of the vicinage or county. 

More than that, there is no quantification of the unfairness. 
Outside of Burlington County, we have no idea from  [***26]  the 
evidence produced how heavy the impact is of "unfair" assignment 
systems in other counties. Nor do we know the number of attorneys 
involved in those counties where the system is fair. We are left 
with the possible conclusion that, for instance, of the 2,600 as-
signments of counsel pro bono in the municipal courts in 1986, the 
overwhelming majority were fairly assigned. That is to say, it is 
entirely possible that most were assigned in accordance with a sys-
tem that attempted to select them at random simply because they 
were attorneys. We do not express the opinion that that is the 
fact, we state simply what is the state of the record. It is a re-
cord that is sufficient, given the objectives of the Supreme 
Court's Committee on Court Appointments of Fiduciaries, Counsel and 
Experts (the Committee), at whose request the AOC conducted the 
survey, to evaluate the efficiency, fairness, and desirability of 
the present arrangements but insufficient to pass on a claim of 
equal protection. See Greenberg v. Kimmelman, 99 N.J. 552, 564-69 
(1985) (explaining standards of both federal and state equal pro-
tection analysis). It is a record that may be sufficient to warrant 
[***27]  the conclusion that some attorneys in Burlington County 
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were disproportionately burdened, but not that the entire state 
system is constitutionally deficient. We note that thirty-four of 
Burlington County's thirty-eight municipal courts now have public 
defenders. 

 [*605]  The trial court, despite its obvious belief that the 
statewide system was deficient [**218]  both on equal protection 
and takings grounds, concluded that it was bound by Rush and Appel-
late Division decisions to sustain the system and to reject plain-
tiff's claims. Madden, supra, No. L-099058-86 at 18, 21. It may 
have been persuaded by the fact that despite whatever unfairness 
may have been demonstrated through the witnesses, all that they had 
proved was limited to a small part of the state. The survey proof, 
however, the proof of the system statewide, showed approximately 
12,500 cases fairly assigned (either to a public defender or to 
paid counsel) and 2,600 cases assigned without pay. Only 450 of 
these 2,600 originated in Burlington and Ocean counties. They may 
have unfairly and disproportionately affected a small number of at-
torneys; we know nothing of the balance. That is hardly enough to 
warrant a finding that the statewide [***28]  system deprives coun-
sel of the equal protection of the law. 

III 

This is a most unusual case. We deal not with a statute but with 
a Court Rule concerning the matter, a Rule apparently enforced in 
some areas of the state but not others. We deal with the imposition 
of an obligation on a class -- attorneys -- intended to be fair and 
equal but in fact not fair in some cases, not because of any dis-
tinction in the Rule but because of its implementation in fact. No 
one claims that the incidence of unfairness follows as a necessary 
consequence of the administration of the Rule. Rather, it is clear 
that any inequality is unintended, stemming from the independent 
application of the Rule in various municipalities and counties. 

We hold that under those circumstances the fact that in a state 
with 45,000 lawyers some relatively small number may be shouldering 
a heavier burden than others, and may be doing so without persua-
sive reason, is not sufficient to render the entire system invalid. 
Some of these very few may be entitled to an  [*606]  exemption 
from further service, but the fact that the system does not work 
with mathematical precision to treat fairly all of those within the 
affected class surely [***29]  cannot result in its invalidity. If, 
as is possible -- the record does not tell us -- the assignment of 
counsel without compensation in most counties is fairly distributed 
among all attorneys, and in those counties in which it is not, the 
disparity is minimal, and that in only two counties, containing a 
very small proportion of the attorneys in the state, is there any 
substantial unfairness, affecting but a handful of attorneys, then 
the system itself is not rendered invalid. 

As a practical matter the issue becomes moot based on our reso-
lution of the claims before us. Henceforth, counsel shall be as-
signed in each vicinage strictly in accordance with the mandate of 
the Rule: a list shall be prepared by the Assignment Judge for each 
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vicinage that includes every attorney licensed to practice in this 
state whose primary office is in that vicinage. Assignment by any 
municipal court for pro bono representation of indigent defendants 
constitutionally entitled to such representation shall be strictly 
in accordance with that list, in alphabetical order. Indigency 
shall be determined by the court uniformly and in accordance with 
standards provided by the AOC. 

The disadvantages of that system [***30]  are obvious, but of 
one thing we are certain: there will be no disproportionate burden 
on any attorney in any vicinage except that which occurs by the 
luck of the draw -- for some cases will undoubtedly require more 
work than others. No attorney who is authorized to practice law in 
that county, except for some in government service, shall be ex-
cused. If such assignment would otherwise be impermissible because 
of the attorney's relationship to the municipal court judge, the 
judge shall recuse himself or herself. The burden thus placed on 
the municipality to arrange for the substitution of another munici-
pal court judge, and whatever  [*607]  cost may be involved in that 
substitution, is simply an inevitable consequence of its decision 
not to compensate counsel. 

Compliance with the foregoing implementation of the Rule shall 
commence no later than May 1, 1992. It shall be monitored in 
[**219]  each vicinage by the trial court administrator, who shall 
supply its municipal court judges with the list and keep them in-
formed of whose name is up next in the alphabetical rotation. Prior 
municipal court experience of the attorney, prior appearances by 
the attorney in the municipal court, all of the things that [***31]  
have resulted in the unfairness that have characterized assignments 
in Burlington County, shall have absolutely nothing to do with as-
signments in the future. 3 Any Assignment Judge who believes a 
fairer or more practical system can be instituted shall request 
permission of the Chief Justice for a variation on these require-
ments. 
 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -
3   The record indicates concern, at least in Burlington, that ap-
pointment of attorneys from large firms as municipal court judges 
has had the effect of insulating substantial groups of attorneys 
from these assignments. We find that somewhat difficult to under-
stand in view of the Rule's specific exemption from the disqualifi-
cations that would otherwise apply when the assignment is to serve 
an indigent defendant. R. 1:15-4. Presumably there is disqualifica-
tion pursuant to Rule 1:12-1(f) or Canon 3C(l) of the Code of Judi-
cial Conduct, when the attorney is assigned to a case in the very 
municipality where his or her partner acts as municipal court 
judge. We do not intend even that disqualification to apply in that 
manner in the future. The judge, not the attorney, shall be dis-
qualified.- - - - - - - - - - - - End Footnotes- - - - - - - - - - 
- - - - 

 [***32]  We touch on the problems underlying the foregoing sys-
tem. With its fairness goes the possibility, indeed the certainty, 
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that some attorneys will be assigned who have no experience either 
in municipal court or indeed in any court. Furthermore, financial 
pressures on unpaid counsel can affect their performance. We have 
lived with that system in many counties for some time. Real estate 
attorneys, corporate counsel, experts in commercial leases, all 
have been assigned to represent indigent defendants charged with 
simple assault, driving while intoxicated; all were required not 
only to learn how to defend those cases but to find out where the 
courthouse is. We have no doubt that on  [*608]  occasion their in-
experience has affected their representation, but the fact is that 
over these many years no substantial complaints of a failure of 
justice have been brought to our attention. 

We do not mean to suggest that such failures have not occurred, 
but simply that they must not have been either frequent or substan-
tial, otherwise we would have been informed. We leave it to the mu-
nicipal court judges to direct counsel, who will usually inform 
them of their concerns, if any, about their competency, to provide 
[***33]  substitute counsel when appropriate, a system explicitly 
recognized under the old Rules. Ultimately, however, if the munici-
pal court judge concludes that defendant will not receive effective 
assistance of counsel, the judge's obligation will be to select 
other counsel. No such selection shall occur, however, until the 
court concludes that that counsel is unable to obtain a substitute. 
In almost all cases that will depend upon his or her financial 
ability to do so. 

We realize that this revised system falls far short of the 
ideal. A system of public defenders or paid counsel is clearly far 
superior to what we order here. We do not order government to pay 
for counsel, putting aside the question of our power, only because 
we believe that the damage done to the judiciary and to the rela-
tionship among the branches of government would far exceed the dam-
age done by this relatively inefficient system. 

The system, thus revised, leaves us still with the distinct pos-
sibility of inequality between counties, attorneys in one county 
having to bear a heavier burden than those in others. This inequal-
ity has existed, apart from the appointment of counsel, for many 
years. It exists in many forms, and [***34]  its root is the pre-
sent system, which assigns to the county most of the costs of the 
judiciary. Some counties are better able to bear those costs than 
others, the result being an inherent inequality between counties in 
various aspects of the operation of our system of justice. Some of 
those inequalities affect counsel  [*609]  even more than the as-
signment to represent indigent defendants in the municipal court. 

The new system provided for in this opinion, will address most 
of the inequalities that now exist, especially those pointed out 
[**220]  in this record that exist in Burlington County. There are 
other inequalities, however, not initially appearing in this re-
cord, brought to our attention after oral argument, that may call 
for a different approach. We have been informed, as noted above, 
that Jersey City has terminated its public defender system, and 
that indigent defendants there are now represented by assigned 
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counsel without compensation. The impact of this termination has 
been enormous. The number of cases, the number of attorneys, the 
total impact, far exceeds what has occurred in Burlington County. 

Although we decline to invalidate the entire system now in 
place, we reserve the right to [***35]  change it -- as we have 
changed it in this opinion -- and to deal with it differently on a 
county or municipal basis if necessary. There are some municipali-
ties that may have some at least arguable justification for not 
supplying public defenders or not paying assigned counsel. Those 
justifications are almost always financial, based on the relatively 
minor revenues flowing from the municipal court or the small number 
of indigent defendants entitled to appointed counsel. In Jersey 
City, however, the municipal court revenues in 1990 apparently ex-
ceeded expenditures by at least $ 5 million, making it one of the 
most profitable courts in the state. It accounted for almost 10% of 
all municipal court cases added statewide, and 19% of all such 
cases disposed of. Without minimizing the societal needs and finan-
cial difficulties of Jersey City and other urban areas, it is obvi-
ous that the elimination of the public defender there jeopardizes 
the entire system. Jersey City has had a public defender or its 
equivalent since 1973. Elimination of that office will severely 
damage the efficiency of its municipal court and impair the consti-
tutional rights of its indigent defendants, all at the expense 
[***36]  of a bar unable to protect itself because of this Court's 
Rules. For Jersey City,  [*610]  the financial gain may be needed, 
but the cost to justice is so high that we may be forced to deter-
mine whether counsel should be relieved of the obligation to repre-
sent indigent defendants in that court or whether other steps must 
be taken. 4 We assume, however, that government will step in to 
provide the funds at that point, as we assumed in Rush. 
 
- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -
4   If similar situations jeopardizing statewide cooperation occur 
elsewhere, we shall consider similar action. 

In a prior situation involving a failure of justice, not related 
to the representation of indigent defendants, the Assignment Judge 
of Hudson County ordered that all new actions instituted in the Mu-
nicipal Court of North Bergen be conducted by a Superior Court 
Judge at the Special Civil Part of the Superior Court in Jersey 
City. (Administrative Order, January 22, 1987). We note also that 
two suits have recently been filed to compel Jersey City to rein-
state its public defender system.- - - - - - - - - - - - End Foot-
notes- - - - - - - - - - - - - - 

 [***37]  IV 

We note other aspects of the equal protection problem. At the 
time of Rush, there undoubtedly were disparities in burden between 
counties, for the system in place at that time, deemed to satisfy 
equal protection requirements, assured equality only within the 
vicinage. Without doubt some vicinages had a higher number of as-
signed counsel cases per attorney than others. Yet despite the ex-
istence of that problem on a much broader scale and for more than 
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170 years, from at least 1795 to 1966, (see Antini, supra, 53 N.J. 
at 490), equal protection was found not to have been violated. The 
lesser burdens involved in municipal court assignments have but a 
short history -- since 1971 -- compared to those involved in Rush. 

We also note the imposition of burdens on attorneys that are not 
inflicted on other professionals, payment made to attorneys in the 
public service (e.g., for public defenders) as compared to the pro 
bono assignments in private practice, both of which are clearly 
justifiable when tested by a rational basis standard. See, e.g., 
Taxpayers Ass'n of Weymouth Township, Inc. v. Weymouth Township, 80 
N.J. 6 (1976),  [***38]  cert.  [*611]  denied, 430 U.S. 977, 97 S. 
Ct. 1672, 52 L. Ed. 2d 373 (1977). We note further that the equal 
protection problem today apparently exists within vicinages, attor-
neys practicing primarily in some municipalities not being assigned 
to the same [**221]  extent as those in others. This problem will 
no longer exist in the future. 

Given our underlying determination that no equal protection vio-
lation exists, we need not pursue the possible bases for justifying 
what might otherwise constitute invasion of constitutional rights -
- administrative convenience, fiscal constraints, the differences 
in expertise between those assigned and those not assigned, and the 
like. The same may be said for the possibility that those not as-
signed to serve pro bono in the municipal courts are doing substan-
tial pro bono work in other areas. That the totality of pro bono 
work done by the bar far exceeds that done in representing indigent 
defendants in municipal courts we have no doubt. If, however, the 
disproportionate burden experienced by attorneys assigned in mu-
nicipal court is fairly offset by the burdens voluntarily assumed 
in the many other areas [***39]  of pro bono service, it is a hap-
penstance, for the system has not yet been perfected to achieve 
that kind of equality. We note the constructive recommendations of 
the Committee, chaired by Judge Serpentelli, that would achieve 
such a balance, giving the judiciary the responsibility for measur-
ing all pro bono service by attorneys and considering such service 
both in assigning further pro bono work, as well as in making fee-
generating appointments. Final Report of the Supreme Court Commit-
tee on Court Appointments of Fiduciaries, Counsel and Experts, re-
printed at 125 N.J.L.J. 52, 59 (March 29, 1990) [the "Committee Re-
port"]. The AOC is in the process of designing a computerized re-
cord-keeping system for that purpose. Those recommendations, when 
implemented -- the task is most complex -- will make it possible to 
relieve counsel of municipal court assignments if off-setting pro 
bono work has been performed. 

 [*612]  V 

A further question before us, not involved in Rush, is the ef-
fect on the Public Defender Act, N.J.S.A. 2A: 158A-1 to -25, of the 
amendment requiring representation in municipal court of indigent 
defendants constitutionally entitled [***40]  to counsel.  N.J.S.A. 
2A:158A-5.2. All parties agree that the Legislature continually 
failed to fund its statutorily imposed obligation, and the trial 
court, following Spann, supra, 183 N.J. Super. at 65, and Norton, 
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supra, 167 N.J. Super. at 216, concluded that the obligation was 
therefore unenforceable. As we noted in Division of Youth and Fam-
ily Services v. D.C., 118 N.J. 388, 399 (1990), "even if a party is 
clearly entitled to compensation . . . finding no funds available 
for that purpose," the judiciary cannot compel the appropriation to 
satisfy the obligation. "Whether or not petitioners receive the 
money to which they are clearly entitled rests exclusively with the 
Legislature." Id. at 400. We decline to use this occasion to delve 
into the possibility of using funds appropriated to the Public Ad-
vocate in a somewhat different way from that indicated by the Leg-
islature and the possible conflict between the Appropriations 
Clause, N.J. Const. art. VIII, § 2, para. 2, and the constitutional 
obligation to provide counsel that might be involved. See Robinson 
v. Cahill, 67 N.J. 333, 354-55 (1975). [***41]  As the Public De-
fender notes, assuming the size of the appropriation cannot be in-
creased, any order redistributing the funds will either result in 
diminishing the services available to indicted indigent defendants 
or will exhaust all of the funds available for defense of indigents 
before the end of the fiscal year. 

VI 

We decline to decide whether we have the power to require mu-
nicipalities to pay counsel in assigned cases in the municipal 
court. We have implied in the past that we do. See Antini, supra, 
53 N.J. at 495. That power may  [*613]  derive from the same con-
siderations mentioned in Rush (for the municipal court may fairly 
be regarded as an integral part of the system of criminal justice 
under the responsibility of the prosecutor); it may derive from the 
logic of Antini (implying that the juvenile-justice system is part 
of the criminal justice [**222]  system, part of the prosecutor's 
responsibility funded by the counties); it may derive from the Pub-
lic Defender Act; or, it may derive from this Court's responsibil-
ity to assure that its most fundamental obligation, the provision 
of constitutionally-required assistance of counsel to indigent de-
fendants in criminal [***42]  and quasi-criminal matters, is satis-
fied, and from its exclusive power over the administration of jus-
tice, including the administration of the municipal courts. Cf.  
Division of Youth and Family Servs., supra, 118 N.J. at 399-400 
(Court's power to order the "disbursement of public funds" limited 
to situations in which funds are "constitutionally mandated"); In 
Re 1987 Essex County Judicial Budget Impasse, 109 N.J. 89 (1987) 
(courts may require counties to reasonably fund their courts); see 
also Knox County Council v. State ex rel. McCormick, 29 N.E.2d 405 
(Ind. 1940) (requiring counties to fund their courts is within the 
inherent power of court). At the very least, municipalities clearly 
have the authority (and have exercised it for many years) to pay 
for public defenders, (see, e.g., N.J.S.A. 2A:8-13, 40:6A-1), as we 
found counties did for assigned counsel in Rush; and, as there, 
sufficient authority may exist not only to withdraw counsel but, 
implicitly, to fix the payment obligation when the authority to pay 
exists. No violence to legislative intent would result, for, though 
unfunded, government's general [***43]  obligation to meet this 
need has been explicitly recognized by statute. 5 
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- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -
5   We note further the recent legislation recognizing municipal 
power to pay assigned counsel in municipal court. L. 1991, c. 337 
(expanding lien of municipality for its cost of assigned counsel).- 
- - - - - - - - - - - End Footnotes- - - - - - - - - - - - - - 

On the other hand, a judicial order directed at municipalities 
would lose the flexibility of the current system in which many  
[*614]  municipalities provide a public defender or paid counsel on 
a voluntary basis. A statewide mandatory structure for all would 
undoubtedly have to consider issues of uniformity, e.g., comparable 
pay for all public defenders throughout the state, appointment of 
public defenders perhaps on a regional basis if local conditions do 
not justify a single defender, options for payment of assigned 
counsel subject to detailed standards. In short, we would be devel-
oping standards in an area ordinarily reserved to the Legislature 
and the Executive and presumptively better left there. 

We note that the remedy we have selected conforms [***44]  gen-
erally to the recommendations of the Committee "for designation of 
attorneys from a central appointment list of attorneys practicing 
in the particular county, or those attorneys residing in the county 
if they have designated that county as their preference for ap-
pointing purposes . . . . Designated attorneys would be allowed the 
option of employing substitute attorneys; however, they would re-
tain responsibility for the representation provided to indigent de-
fendants." Committee Report, supra, at 61. 

We realize that it is the bar that is bearing the burden of our 
restraint reflected in this decision. We trust that the bar under-
stands the strong policy considerations that have persuaded us. As 
has so often been the case, it is the bar that makes the system 
work, often without compensation. 

Our current system is unworthy of the traditions of this state. 
We note that legislation proposed by the Law Revision Commission 
would require every municipality to provide a public defender for 
the municipal courts. New Jersey Law Revision Report & Recommenda-
tions Relating to Municipal Courts, (November 1991) at 14 (proposed 
N.J.S.A. 2B:12-27). We have no doubt that that is the ideal [***45]  
system, not ideal in the sense of unrealistic but ideal in the 
sense of the best system to meet the constitutional requirement. It 
is the most efficient, the fairest, the most likely to achieve 
equal and effective representation of indigent defendants at the 
least cost. It is a  [*615]  system that should be instituted by 
other branches of government. We urge them to act and trust they 
will. The victim in the present system is not the bar, but the 
poor.  

 [**223]  The judgment of the Appellate Division is modified to 
conform to our decision. The system is constitutional but must be 
revised. 

Justices Clifford, Handler, Pollock, O'Hern, Garibaldi, and 
Stein join in this opinion.   
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