Hot Topics in Land Use Law
Special Interest Track (Central Ballroom CD)

Join us for a topical seminar designed for attorneys navigating the evolving landscape of
land use law. The panel will provide a timely and comprehensive update on recent
affordable housing changes, new case law developments and potential legislative changes
that every seasoned practitioner should know. As an attendee, you’ll gain practical
knowledge and tools necessary to navigate the complexities of land use issues in New
Jersey and effectively represent your clients.
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New Jersey State Bar Association
Hot Topic in Land Use
Annual Convention
May 15, 2025

Introduction of Speakers and Topic (2 minutes)

a. Moderator/Speaker: Hon. Douglas Wolfson, JSC (Ret.) General Counsel, Edgewood
Properties, Inc.

b. Speakers:

Donna M. Jennings, Esq. Wilentz Goldman & Spitzer, PA, Woodbridge

Jennifer Mazawey, Esq. K&L Gates, LP, Newark

Nylema Nabbie, Esq. McManimon Scotland & Baumann, Livingston

Hon. Holly Schepisi, Esq. State Senator, 39th District, and O’Toole Scrivo, LLC, Cedar Grove
Jason R. Tuvel, Esq. Prime, Tuvel & Miceli, LLC, Hackensack

Time of Application Update — Donna Jennings, Jason Tuvel, Panel (15 minutes)
a. Hoboken for Responsible Cannabis v. Hoboken Planning Board

Local Redevelopment and Housing Law update — Donna Jennings, Jennifer Mazawey, Panel
(15 minutes)

a. Blackridge Realty, Inc v. Long Branch

Notices — Jason Tuvel, Jennifer Mazawey, Senator Schepisi, Panel (10 minutes)
a. Recent news of cessation of print publications
b. Legislation — in effect and pending

Importance of Drafting a Good Resolution — Judge Wolfson, Nylema Nabbie, Panel (15
minutes)

Land Use Potpourri — Senator Schepisi, Panel (15 minutes)
a. Realty Transfer Tax bill

b. Accessory Dwelling Units

c. Stranded Assets bill

d. Energy Infrastructure — challenges for projects

Affordable Housing Update — Senator Schepisi, Judge Wolfson, Panel (15 minutes)
a. Status of Litigation Challenging the Legislation

b. Update on DCA-issued Municipal Requirements

c. Recent Decisions regarding Municipal Need numbers
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VIII.  Conclusion and Q&A (3 minutes)
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Michael C. Klauder argued the cause for appellant
(Cole Schotz PC, attorneys; Michael C. Klauder, of
counsel and on the briefs).



Daniel L. Steinhagen argued the cause for respondents
Hoboken for Responsible Cannabis, Inc. and Elizabeth
Urtecho (Beattie Padovano, LLC, attorneys; Daniel L.
Steinhagen, of counsel and on the brief).

Richard Brigliadoro argued the cause for respondent
City of Hoboken Planning Board (Weiner Law Group
LLP, attorneys; Richard Brigliadoro, of counsel and
on the brief; Glenn C. Kienz, on the brief).

The opinion of the court was delivered by
FIRKO, J.A.D.

In this complaint in lieu of prerogative writs matter, defendant Blue
Violets LLC (Blue Violets) appeals from the September 26, 2023 Law
Division order, which vacated a Resolution of Approval (the Resolution) by
defendant City of Hoboken Planning Board (the Planning Board). The
Resolution of the Planning Board granted Blue Violets's conditional use
application to operate an adult "micro" cannabis retail business at 628
Washington Street, an existing mixed-use building, and exempted it from a
newly enacted Ordinance B-446 (the Ordinance), restricting any cannabis
retailer from being located within 600 feet of a primary or secondary school.

Because Blue Violets submitted its application to the City of Hoboken
Cannabis Review Board (CRB) before the Ordinance went into effect, we

conclude the Time of Application (TOA) Rule applies. Accordingly, for the

reasons that follow, we reverse and reinstate the Resolution. We affirm the
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trial court's order concluding plaintiff Hoboken for Responsible Cannabis, Inc.
(HFRC) has standing as an interested party under the Municipal Land Use Law
(MLUL), N.J.S.A 40:55D-1 to -163.

L.

We derive the following facts from the record. On June 17, 2020,
Hoboken adopted Ordinance B-267 and created the CRB, "which shall serve as
an advisory committee to the City of Hoboken whose duty it shall be to review
applications for cannabis wholesale, cannabis retailer, medical cannabis
dispensary and cannabis delivery operations based within the City of
Hoboken." Further, on August 18, 2021, Hoboken adopted Ordinance B-384,
which made the retail sale of cannabis a conditionally permitted use. The
ordinance was subsequently codified in Hoboken City Ordinance Section 196-
33.1.

The CRB "shall be comprised of seven members, requiring four for a
quorum: the Mayor or his or her designee, a City Councilmember to be
designated by the Council, the Director of Health and Human Services[,] and
four Hoboken residents." Hoboken, N.J. Code § 36-1. Before submitting its
forms to the Planning Board, "[a] cannabis retailer, medical cannabis
dispensary or cannabis delivery operator located within the [C]ity of Hoboken

shall first obtain an endorsement from the Hoboken [CRB]."
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To obtain approval, an applicant must submit a complete application to
the CRB, which includes the following:

(1) [A] [c]ompleted CRB application, checklist and
responsive materials submitted online.

(2) Fees: administrative fees and escrow fees remitted
to the City of Hoboken. Application [f]ee:
$2,500[.00]. Escrow [f]ee: $5,000[.00].

(3) Where the license applicant will be leasing the
premises, a signed certification from the property
owner/landlord that the owner/landlord is aware that
the tenant's use of the premises will involve activities
associated with medical, retail, wholesale, delivery,
and/or consumption of cannabis.

(4) Proof of legal possession of the proposed premises
by virtue of ownership, lease agreement or other
arrangement.

(5) A neighborhood impact report. This report should
address issues including, but not limited to:
anticipated increase in vehicular and pedestrian traffic
to and from the site; queuing of customers on the
right-of-way; noise; odor; accommodations for
delivery services, loading/unloading, and parking; and
any provision of public amenities.

(6) An environmental impact plan, which shall, at [a]
minimum, include consideration of sustainable
alternatives to single-use plastic packaging, efforts to
minimize water usage, efforts to minimize light
pollution, a refuse and recycling plan, and other
'Green Business' recommendations as set forth by the
Hoboken Green Team.

(7) An inventory control plan outlining what process
the applicant will use to track and control cannabis
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product inventories including, for instance: products
received from wholesalers and other outside sources,
products distributed to other facilities on a wholesale
basis, products sold through delivery services or by
other means to off-site customers, and products sold to
on-site customers.

(8) A copy of the safety and security plan the
applicant will be submitting with their [s]tate
application.

(9) A statement describing the hiring practices, job
creation and diversity plans the applicant proposes to
adopt as part of their ongoing operating agreement.

(10) Documentation of license applicant business
entity and associates:

a. Documentation of the formation of the license
applicant entity, including, but not limited to,
articles of incorporation or organization, charter,
bylaws, stock issuance records, operating
agreements, partnership agreements, other
formation documents filed with the Secretary of
State and any other documents that govern the
legal and ownership structure of the entity.

b. Copy of a valid New Jersey Business
Registration [c]ertificate on file with the
Division of Revenue and Enterprise Services
and the Department of the Treasury.

c. A list of all persons and/or entities that are
owners, passive investors, principals, and
managers of the license applicant, that hold at
least 10% aggregate ownership interest in the
license applicant, including their names,
addresses, dates of birth, photo identification,
position held, and percentage of ownership.

A-0556-23



d. Business entities or service contractors that
hold at least 10% aggregate ownership of a
license applicant shall, in addition to the above,
provide a separate list of persons with at least
10% aggregate ownership interest in the entity
or services contractor; their names, addresses,
dates of birth, photo identification, position
held, and percentage of ownership in the
business entity or services contracting entity.

e. A list of persons that are owners and
principals of the license applicant who have
resided in Hoboken for at least two years as of
the date of the application, and documentation
of such residency.

f. License applicant and cannabis business entity
organizational chart identifying ownership,
control, and operational structure, including
owners, principals, management services
contractors, managers, as well as parent
companies, subsidiaries, affiliates, predecessors,
and successors of the license applicant.

g. W-9 for person or entity supplying escrow
fees.

h. Certification of non-profit status, if
applicable.

(11) For the license applicant and each of its parent
companies, subsidiaries, affiliates, predecessors, or
SUCCESSOTrS:

a. A list of any previous violations of or
[judgment], order, consent decree, consent
order, sanction, or penalty pertaining to any
state or federal statute, regulation or code; and
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b. A list of all pending litigation or past
litigation that concluded in the last five years,
whether in this [S]tate or in another jurisdiction,
in which the applicant or entity was involved.

(16) Business Plan - same plan as submitted with
[s]tate application.

(17) Compliance Plan - same plan as submitted with
[s]tate application.

(18) Vendor-Contract Agreements - same as submitted
with [s]tate application.

(19) Any and all other information necessary to satisfy
the requirements set forth in the [m]unicipal [c]ode of
the City of Hoboken.
On January 22, 2022, Blue Violets attempted to submit an application to
the CRB but was informed that it would be deemed incomplete without a
signed lease. On February 18, 2022, Blue Violets signed a lease agreement for
628 Washington Street and submitted the final requisite documents to the
CRB. That same day, Blue Violets's application was deemed "completed" by
the CRB. Ten days later, on February 28, 2022, Blue Violets was advised by
the CRB secretary that its application was listed on the March 24, 2022, CRB

meeting agenda. Blue Violets was instructed to provide ten days' notice of the

CRB meeting to all properties situated within 200 feet of its property.
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On March 9, 2022, the Ordinance was introduced to amend "Section
196-33.1(I) of the City of Hoboken [z]oning [o]rdinance to provide . . . that no
cannabis retailer 'shall . . . be located within 600 feet in all directions of any
primary or secondary school. . . ." The Ordinance further limited the number
of cannabis retailers—whether for adult use or medicinal use—to six. On
March 10 and 11, 2022, Blue Violets mailed notices—as directed—to eighty-
nine different addresses located within 200 feet of its proposed location in
anticipation of the March 24, 2022 CRB meeting.

Blue Violets attended the CRB meeting on March 24, 2022, but review
of its application was postponed until the next meeting, scheduled for April 21,
2022, because the meeting ran over time. On April 21, 2022, Blue Violets
attended the CRB meeting, and its application was endorsed by the CRB.

Meanwhile, on April 6, 2022, the City Council voted to adopt the
Ordinance. On April 28, 2022, the Ordinance went into effect after being
signed into law by Mayor Ravinder Bhalla.

The next day, April 29, 2022, Blue Violets submitted its signed
application to the Planning Board, the day after the Ordinance took effect. On
May 10, 2022, the Planning Board subdivision and site plan committee (the
subcommittee) met and deemed Blue Violets's conditional use application

incomplete because it did not include a completed construction disclosure
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form, flood plain administration letter or certification, an executed community
host agreement, a certificate of real estate taxes, lighting plan, or signage
information.

On June 14, 2022, the subcommittee again deemed Blue Violets's
conditional use application incomplete, despite Blue Violets submitting
additional documents. However, on July 7, 2022, after Blue Violets submitted
all the required documents, the subcommittee concluded Blue Violets's
conditional use application was complete and scheduled its application for a
public hearing.

On September 15, 2022, the Planning Board conducted a public hearing
regarding Blue Violets's conditional use application. At the public hearing,
Blue Violets, represented by counsel, presented testimony of its principal and a
professional planner. The public, including Urtecho, spoke during the public
comment portion of the hearing. Urtecho stated,

I would like the record to reflect that I am an objector
to the Blue Violets['s] application and I am putting
this [Planning] Board on notice that I [am] seeking
legal advice to challenge the Planning Board's
decision to move forward the Blue Violets['s]
application despite the dispensary's violation of the
[the Ordinance] that went into effect on April 28th.

On June 14th, 2022, Tiffanie Fisher, Jen

Giattino, and I submitted a letter to the Planning
Board and the secretary and attorney arguing that the
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Blue Violets['s] application would violate Hoboken's
[Ordinance] that went into effect on April 28th.

Specifically, [it] would violate [S]ection 196-
33.1 of this [O]rdinance, which states a dispensary
cannot be located within 600 feet in all directions of
any primary or secondary school.

Blue Violets'[s] proposed location at [the
Property] is just over 200 feet away from both
Hoboken Charter and All Saints Episcopal Day
School.

Blue Violets submitted an incomplete
application on April 29th, a day after the law[] went
into effect.

Our position is that New Jersey's [TOA Rule],
as interpreted by the New Jersey Supreme Court in the
ruling of [Dunbar Homes, Inc. v. Zoning Bd. of
Adjustment of Twp. of Franklin, 233 N.J. 546 (2018)]
. .. concludes that Blue Violets'[s] application was not
only submitted . . . too late, it was an incomplete
application and not deemed to be complete by this
Planning Board until July, two-and-a-half months after
the laws went into effect.

Our argument: The [CRB] is an advisory board
and has no legal authority. Mayor Bhalla confirms
this argument . . . on April 25th when he responded to
a concerned resident's question regarding . . . Blue
Violets['s] application.

I would like to submit the e-mail for the record.
Quoting from the e-mail, Mayor Bhalla states:

Please also be advised that the local
[CRB] is a local advisory board with no legal

10
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authority to approve or deny any given
application. [The CRB] can just vote to provide
a report recommending or not recommending
the application move further in the process and
state the reasons why.

Ultimately, the dispensaries will require
support from my office, the City Council, and
the Planning Board, all of which are binding
requirements.

In essence, Mayor Bhalla's e-mail clarifies that
the [CRB] prescreens applications before they are
legally decided upon by the Planning Board, City
Council, and Mayor.

Given the [CRB] has no legal authority per
Mayor Bhalla, it cannot benefit from the [TOA Rule],
and if the [CRB] misrepresented its legal authority to
the Blue Violets dispensary, it is an issue that Blue
Violets can take up with them.

The . . . Planning Board applies the [TOA Rule]
. . . to applications that it has jurisdiction over. It has
no jurisdiction over the [CRB], which has entirely
separate, less binding, and less robust application and
review requirements.

Therefore, Blue Violets submitted its
incomplete MLUL application to the . . . Planning
Board one day after Hoboken's new cannabis laws
went into effect and is in violation of [the Ordinance],
which states no dispensary can be located within 600
feet in all directions at any primary or secondary
school.

Blue Violets's attorney argued the TOA Rule applied to its application.

On September 15, 2022, over objection from Urtecho and others, the Planning
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Board unanimously voted to approve Blue Violets's conditional use
application. The Planning Board's attorney addressed the TOA Rule:

So any applicant, just so everyone here understands,
any applicant is entitled to the benefit of the law as it
stands at the time that they submit the application to
the [Clity. . . . [T]here was no school requirement at
the time . . . the application was submitted and
accordingly it does not apply to this application.

On October 13, 2022, the Planning Board adopted the "Resolution of
Approval - Application of Blue Violets LLC - Approval of Conditional Use."
In the Resolution, the Planning Board stated,

Notably, a condition placed upon retail cannabis use is
that cannabis dispensaries may not be located within
600 feet of a primary or secondary school. However,
the [Planning] Board finds that [Blue Violets] began
its approval process by applying to the [CRB] prior to
the adoption and applicability of that [O]rdinance.
Accordingly, [Blue Violets] is entitled to application
of the [O]rdinance as it existed at the commencement
of its approval process, and this proximity requirement
does not apply to the subject [a]pplication.

NOW, THEREFORE, BE IT RESOLVED, by the
Planning Board of the City of Hoboken, County of
Hudson and State of New Jersey, on the 15th day of
September, 2022 . . . the [a]pplication of Blue Violets
LLC is hereby APPROVED . . ..
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On October 5, 2022, HFRC was incorporated. On October 21, 2022,
HFRC filed a complaint in lieu of prerogative writs challenging the Planning

Board's decision. As stated in its complaint,

Plaintiff [HFRC] . . . is a non-profit corporation
formed by residents and taxpayers of the City of
Hoboken, including its registered agent . . . Urtecho,

who participated in the proceedings below, who are
concerned about the manner in which the City of
Hoboken and its subordinate agencies and boards is
implementing the New Jersey Cannabis Regulatory,
Enforcement Assistance, and Marketplace
Modernization Act, [N.J.S.A. 24:61-31 to -56] . . . its
land use ordinances adopted pursuant to the
[MLUL]. ...

At the hearing before the trial court, HFRC argued, in part, that Blue
Violets's submissions to the CRB were not an application for development as
defined by the MLUL and the TOA Rule was not triggered. HFRC contended
that even if approval of the CRB is required prior to filing an application for
development with the Planning Board, it is only a submission requirement, and
not part of an application for development.

HFRC further asserted that Blue Violets's application for development
was not submitted prior to the April 28, 2022 effective date of the Ordinance,
and was not considered "complete" at the time of its submission the next day,

or thereafter on May 10 or June 14, 2022. HFRC argued Blue Violets's

application violated the Ordinance because its location falls within 600 feet of
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two primary schools, and the Planning Board lacked jurisdiction to consider
the application. HFRC sought to declare the Planning Board's decision was
arbitrary, capricious, and unreasonable, and to invalidate its Resolution issued
to Blue Violets.

In addition, HFRC contended that at the public hearing, the Planning
Board prevented members of the public from cross-examining Blue Violets's
witnesses about the Planning Board's jurisdiction and proximity of the
proposed location to nearby schools. Counsel for Blue Violets challenged
HFRC's standing under the MLUL to invalidate the Resolution. The trial court
reserved decision. Urtecho then moved to intervene.

On September 22, 2023, the trial court granted Urtecho's motion to
intervene. That same day, HFRC and Urtecho filed an amended complaint in
lieu of prerogative writs, alleging Urtecho is a resident and taxpayer of the
City of Hoboken and is the president of HFRC. The amended complaint
otherwise pled the same facts and sought the same relief as the original
complaint.

In a September 26, 2023 oral decision, the trial court vacated the
Planning Board's Resolution issued to Blue Violets. The trial court concluded
that the CRB "was not acting as a [P]lanning [B]oard under the [O]rdinance."

The trial court determined that the submission of an application to the CRB "is
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not an application for development under the MLUL . . . because the [CRB]
does not give approval for conditional use variances in subdivision plot[s], site
plan, planned development, cluster development, [or] zoning variance for
direction of the issuance of a permit."

In addressing the TOA Rule, the trial court found that the Planning
Board "did not consider the CRB application to be a complete application" and
thus, "[t]he facts right there destroyed Blue Violets'[s] . . . and [the] Planning
Board's arguments that the Planning Board application was complete when . . .
[Blue Violets] filed its CRB application on February 18, 2022." A
memorializing order was entered.

This appeal followed. Blue Violets moved for a stay pending appeal
under Rule 2:9-5, which the trial court denied. Blue Violets then moved for a
stay pending appeal before this court, which we granted. Blue Violets has
been and is currently operating its micro cannabis store.

Blue Violets reprises its arguments made before the trial court and
presents the following arguments for our consideration:

(1) the trial court erred in concluding that HFRC and
Urtecho have standing under the MLUL;

(2) the trial court erred in concluding that Blue
Violets's submission of a complete application to the
CRB did not trigger the TOA;
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(3) the trial court's decision to vacate the Resolution
undermines the clear purpose of the TOA; and

(4) the trial court erred in granting Urtecho's "eleventh

hour" motion to intervene and by enlarging the statute

of limitations applicable to her otherwise time-barred

claims.
Defendant Planning Board argues that the trial court erred in finding the
Planning Board did not have the protection of the TOA Rule against
subsequent zoning changes and in not concluding the CRB is an integral part
of the Planning Board process.

IL.
"When reviewing a trial court's decision regarding the validity of a local

[B]oard's determination, 'we are bound by the same standards as . . . the trial

court."" Jacoby v. Zoning Bd. of Adjustment of Borough of Englewood Cliffs,

442 N.J. Super. 450, 462 (App. Div. 2015) (quoting Fallone Props., L.L.C. v.

Bethlehem Twp. Plan. Bd., 369 N.J. Super. 552, 562 (App. Div. 2004)). "We

have long recognized that [Z]oning [B]oards, 'because of their peculiar
knowledge of local conditions[,] must be allowed wide latitude in the exercise

of delegated discretion." Price v. Himeji, LLC, 214 N.J. 263, 284 (2013)

(alteration in original) (quoting Kramer v. Board of Adjustment, 45 N.J. 268,

296 (1965)).
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However, we review de novo a Board's conclusions of law.

Wyzykowski v. Rizas, 132 N.J. 509, 518 (1993). Thus, we exercise plenary

review of a Board's interpretation of the MLUL. See Russo v. Board of Trs.,

PFRS, 206 N.J. 14, 27 (2011) (stating a court is "in no way bound by an

agency's interpretation of a statute") (quoting Mayflower Sec. Co. v. Bureau of

Sec., 64 N.J. 85, 93, 312 (1973)); Motley v. Borough of Seaside Park Zoning

Bd. of Adjustment, 430 N.J. Super. 132, 146 (App. Div. 2013) (reviewing de

novo Board of Adjustment's interpretation of MLUL).

We give deference to the actions and factual findings of local Boards.
Jacoby, 442 N.J. Super. at 462. "A [B]oard's decision 'is presumptively valid,
and is reversible only if arbitrary, capricious, and unreasonable." Smart SMR

of N.Y., Inc. v. Borough of Fair Lawn Bd. of Adjustment, 152 N.J. 309, 327

(1998) (quoting Sica v. Board of Adjustment, 127 N.J. 152, 166-67 (1992));

see also Kane Props., LLC v. City of Hoboken, 214 N.J. 199, 229 (2013).

"We do not review the wisdom of [a Planning Board's] decision, rather
.. we merely 'determine whether the [B]oard could reasonably have reached

its decision.'" Pullen v. Township of S. Plainfield Plan. Bd., 291 N.J. Super. 1,

6-7 (App. Div. 1996) (quoting Davis Enters. v. Karpf, 105 N.J. 476, 485

(1987)). "Accordingly, we will not disturb a [B]oard's decision unless we find
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a clear abuse of discretion.”" Cell S. of N.J., Inc. v. Zoning Bd. of Adjustment,

172 N.J. 75, 82 (2002).
A. Standing
Blue Violets first argues the trial court erred because HFRC lacked
standing under the MLUL to challenge the approval granted by the Planning
Board. We disagree.
Standing is a threshold issue, which "neither depends on nor determines

the merits of a plaintiff's claim." Edison Bd. of Educ. v. Zoning Bd. of

Adjustment of Edison, 464 N.J. Super. 298, 305 (App. Div. 2020) (quoting

Watkins v. Resorts Int'l Hotel & Casino, 124 N.J. 398, 417 (1991)). Courts

may not entertain proceedings by plaintiffs who: (1) "do not have sufficient
legal standing to maintain their actions"; or (2) "are 'mere intermeddlers," or

are merely interlopers or strangers to the dispute.” Cherokee LCP Land, LLC

v. City of Linden Plan. Bd., 234 N.J. 403, 423 (2018) (Timpone, J., dissenting)

(first quoting Al Walker, Inc. v. Borough of Stanhope, 23 N.J. 657, 660

(1957); and then quoting Crescent Park Tenants Ass'n v. Realty Equities Corp.

of N.Y., 58 N.J. 98, 107 (1971)).

"[S]tanding must be considered on a case-by-case basis." Edison Bd. of

Educ., 464 N.J. Super. at 306 (quoting Cherokee LLCP Land, 234 N.J. at 418).

A party has standing only if the party "demonstrates 'a sufficient stake and real
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adverseness with respect to the subject matter of the Ilitigation [and a]
substantial likelihood of some harm . . . in the event of an unfavorable

decision.'" Id. at 305-06 (alterations in original) (quoting Cherokee LLCP I.and,

234 N.J. at 423).
"[T]The MLUL contains specific requirements for standing, both before
the land use [B]oard and before the court." Id. at 306; see also Cox et al., New

Jersey Zoning & Land Use Administration, § 40-4.1 (2024) (noting generally

"standing to appeal decisions taken at a municipal level [to be] consistent with
standing to appear before those bodies or officers"). The MLUL recognizes
"development on one parcel of land can have consequences for others" and, as

such, provides, in relevant part, an "interested party may appeal to the

governing body any final decision of a [B]oard of [A]djustment approving an

application for development." Cherokee LCP Land, 234 N.J. at 407, 416

(emphasis added) (quoting N.J.S.A. 40:55D-17(a)). The MLUL defines an
"interested party" as:

any person, whether residing within or without the
municipality, whose right to use, acquire, or enjoy
property is or may be affected by any action taken
under [this act], or whose rights to use, acquire, or
enjoy property under [this act], or under any other law
of this State or of the United States have been denied,
violated or infringed by an action or a failure to act
under [this act].
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[Id. at 416 (alterations in original) (quoting N.J.S.A.
40:55D-4).]

As such, our Supreme Court has held although a reviewing court must
take "a liberal approach to standing in zoning cases and . . . broadly construel]
the MLUL's definition of 'interested party,'" standing still requires a party to
establish both: (1) a "right to use, acquire, or enjoy property"; and (2) "that

right 'is or may be affected." Id. at 416-17 (first quoting DePetro v. Township

of Wayne Plan. Bd., 367 N.J. Super. 161, 172 (App. Div. 2004); and then

quoting N.J.S.A. 40:55D-4). The MLUL's definition of an "interested party"
"should be understood in the context of the MLUL generally," and, as such, a

party's right of "use, enjoyment or right to acquire should always be evaluated

in terms of the purpose of the MLUL." Edison Bd. of Educ., 464 N.J. Super.

at 306 (quoting Cox et al., § 18-2.2).

Here, we are satisfied both HFRC and Urtecho had standing as
"interested parties." HFRC is composed of residents of Hoboken, including
Urtecho, who appealed the Planning Board's final decision "approving an

application for development," see Cherokee LLCP Land, 234 N.J. at 407, 416

(quoting N.J.S.A. 40:55D-17(a)). Moreover, HFRC and Urtecho inherently
have standing to challenge the Planning Board's "Approval of Conditional
Use," which may impact HFRC's and Urtecho's rights of use and enjoyment of

their properties by virtue of the potential impact on Hoboken's zoning plan or
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the community welfare. See Edison Bd. of Educ., 464 N.J. Super. at 306;

Booth v. Board of Adjustment of Rockaway Twp., 50 N.J. 302, 305 (1967);

see also Cherokee LCP Land, 234 N.J. at 407 (recognizing the "development

on one parcel of land can have consequences for others"); DePetro, 367 N.J.
Super. at 171 (noting a substantial "interest exists in the preservation of the
integrity of a zoning ordinance").

Therefore, in light of this analysis, the trial court did not err in
concluding that HFRC had standing as an interested party under the MLUL.

B. TOA Rule

Next, we address Blue Violets's argument that the trial court erred in
concluding Blue Violets's application to the CRB did not trigger the TOA.
Planning Boards are subject to the TOA Rule. Dunbar, 233 N.J. at 560. The
TOA Rule provides:

Notwithstanding any provision of law to the contrary,
those development regulations which are in effect on
the date of submission of an application for
development shall govern the review of that
application for development and any decision made
with regard to that application for development. Any
provisions of an ordinance, except those relating to
health and public safety, that are adopted subsequent
to the date of submission of an application for
development, shall not be applicable to that
application for development.

[N.J.S.A. 40:55D-10.5.]
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The TOA Rule applies only when there is a complete application for
development. Dunbar, 233 N.J. at 556. "An application for development is
complete for purposes of commencing the applicable time period for action by
a municipal agency, when so certified by the municipal agency or its
authorized committee or designee." N.J.S.A. 40:55D-10.3. A municipal
agency has forty-five days to act on the application and if no action is taken,
the application shall be deemed complete. Ibid. "[I]n the event information
required by local ordinance is not pertinent, the applicant may request a waiver
as to that information or those documents it finds extraneous." Dunbar, 233
N.J. at 562-63.

The applicant's submission will provisionally trigger

the TOA Rule if a waiver request for one or more

items accompanies all other required materials; if the

Board grants the waiver, then the application will be

deemed complete. If the Board denies the waiver, its

decision will be subject to review under the customary

"arbitrary and capricious or unreasonable" standard.

[Dunbar, 233 N.J. at 563 (quoting Grabowsky v.
Township of Montclair, 221 N.J. 536, 551 (2015)).]

The MLUL also addresses conditional approvals:

In the event that development proposed by an
application for development requires an approval by a
governmental agency other than the municipal agency,
the municipal agency shall, in appropriate instances,
condition its approval upon the subsequent approval of
such governmental agency; provided that the
municipality shall make a decision on any application
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for development within the time period provided in
this act or within an extension of such period as has
been agreed to by the applicant unless the municipal
agency is prevented or relieved from so acting by the
operation of law.

[N.J.S.A. 40:55D-22(b).]

In Jai Sai Ram, LLC v. Planning/Zoning Bd., 446 N.J. Super. 338 (App.
Div. 2016), we explained that the reason the TOA Rule was implemented was
because, previously, the "time of decision rule" had "allowed municipalities to
block proposed developments by changing the applicable zoning ordinances
while the development applications were being considered." Id. at 343. Thus,
the Legislature sought to stop the practice that permitted municipalities to
change zoning ordinances as a means of rejecting development applications,
because the changed ordinance would no longer be applicable to the already

submitted application. Ibid.
The Dunbar Court stated the following:

The TOA Rule, which took effect in May 2011
. replaced the former "time of decision rule." See
A. Housing & T.ocal Gov't Comm. Statement to A. 437
(2010). The time of decision rule required that
[Z]oning [BJ]oards and reviewing courts "apply the
statute in effect at the time of the [land-use
application] decision." Pizzo Mantin Grp. v. Township
of Randolph, 137 N.J. 216, 235 (1994). The time of
decision rule allowed municipalities to "change .
land-use ordinances after an application ha[d] been
filed, even 'in direct response to the application.""
Ibid. (quoting Burcam Corp. v. Planning Bd. of
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Medford, 168 N.J. Super. 508, 512 (App. Div. 1979)).
The Legislature acknowledged that the time of
decision rule had produced "inequitable results, such
as when an applicant has expended considerable
amounts of money for professional services and
documentation that becomes unusable after [an]

ordinance has been amended." A. Housing & Local
Gov't Comm. Statement to A. 437 (2010) .. ..

The terms used in the TOA Rule are to be
construed in accordance with any definitions set forth
in the MLUL. See Norman J. Singer & J.D. Shambie
Singer, 1A Sutherland Statutory Construction § 20:8
(7th ed. 2008) ("The definition of a term in the
definitional section of a statute controls the
construction of that term wherever it appears
throughout the statute."). Thus, the term "application
for development" must be interpreted to mean "the
application form and all accompanying documents
required by ordinance for approval of a subdivision
plat, site plan, planned development, cluster
development, conditional use, zoning variance or

direction of the issuance of a permit." N.J.S.A.
40:55D-3 (emphasis added).

Determinations as to the precise contents of an
"application for development" are thus left to
municipalities, in accordance with the Legislature's
general exercise of its "constitutional authority to
delegate to municipalities the 'police power' to enact
ordinances governing" land use "through the passage
of the [MLUL]." 388 Route 22 Readington Realty
Holdings, LLC v. Township of Readington, 221 N.J.
318, 338 (2015). Significantly, "[b]ecause the
planning and zoning power stems from legislative
allowance, it must be exercised in strict conformity
with the delegating enactment—the MLUL." Nuckel
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v. Borough of Little Ferry Plan. Bd., 208 N.J. 95, 101
(2011).

[Dunbar, 233 N.J. at 560-61.]

We noted the TOA Rule's legislative history in Jai Sai Ram, LLC,

Prior to its adoption, our courts applied the
"time of decision" rule, under which a decision
concerning a land use application would be based on
the municipal ordinance as it existed at the time the
application or appeal was being decided. Maragliano
v. Land Use Bd. of Wantage, 403 N.J. Super. 80, 83
(App. Div. 2008). The time of decision rule allowed
municipalities to block proposed developments by
changing the applicable zoning ordinances while the
development applications were being considered. See
Manalapan Realty, L.P. v. Township Comm. of
Manalapan, 140 N.J. 366, 378-79 (1995).

Thus, "[i]n the area of land use, a municipality
may change its regulating ordinances after an
application has been filed and even after a
building permit has been issued and, as long as
the applicant has not substantially relied upon
the issuance of the building permit, it is subject
to the amended ordinance."

[Maragliano, 403 N.J. Super. at 83 (citation
omitted).]

The clear purpose of N.J.S.A. 40:55D-10.5 . . . was to
assist developers and property owners by obviating the
time of decision rule. See Sponsor's Statement to A.
437 (2010) (stating the bill's intent to "override . . . the
'time of decision rule.""); S. Cmty. & Urban Affairs
Comm. Statement to S. 82 (2010). The Legislature
was concerned about situations in which a developer
would spend time and money pursuing an application,
only to have a municipality change the zoning to the
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developer's detriment while the application was
pending. The Sponsor's Statement reflects the statute's
purpose:

Under current law, applicants are subject to
changes to municipal ordinances that are made
after the application has been filed, and even
after a building permit has been issued. . . .
Application of this rule sometimes causes
inequitable results, such as when an applicant
has expended considerable amounts of money
for professional services and documentation that
become unusable after the ordinance has been
amended. While effectively prohibiting
municipalities from responding to an application
for development by changing the law to frustrate
that application, the bill recognizes that
ordinance changes necessary for the protection
of health and public safety would apply to
pending applications.

[Sponsor's Statement to A. 437 (2010).]

The Governor's Message, issued upon signing the bill,
likewise explained its goals:

The legislation does not guarantee approval of a
land-use application, but instead allows for the
application process to move forward without the
unnecessary hurdle of constantly changing
requirements while the application is pending.

"New Jersey's businesses and entrepreneurs—
the job creators of our [S]tate—invest
considerable amounts of financial and human
resources in navigating a vast landscape of rules
and regulations at the state and local level," said
Governor Christie. "Prior to the signing of this
legislation, the system allowed for those rules to
be changed in the middle of the process, even
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after an application has been submitted. This
legislation makes common sense changes to
improve the application process and move New
Jersey in the right direction of providing a
friendlier environment for job creation, while
keeping safeguards for public health and safety
in place."

Currently, regulations do not "lock-in" until
preliminary approval 1is granted for an
application, allowing municipalities to change
the requirement of an application after its initial
submission, resulting in a business that is
investing in New Jersey having to start the
costly, time-intensive application process over,
or abandoning the project altogether.

[Jai Sai Ram, LLLC, 446 N.J. Super. at 343-45 (quoting
Governor's Message to S. 82 (2010)).]

Jai Sam Ram, LLC contemplated the exact scenario that is presented in

the matter under review. We held the TOA Rule was created because, "[t]he
Legislature was concerned about situations in which a developer would spend
time and money pursuing an application, only to have a municipality change
the zoning to the developer's detriment while the application was pending." Id.
at 344. To avoid an "absurd result" in this matter, we must follow "the spirit
of the law." Id. at 345.

Applying these principles to the matter before us, we conclude the trial
court erred in holding the TOA Rule did not apply to Blue Violets's application

to the CRB. The Hoboken Code states,
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The [CRB] shall receive and review all applications
for cannabis wholesaler, cannabis retailer, medical
cannabis dispensary and Hoboken-based cannabis
delivery and shall provide an endorsement, or report
to the contrary, to the [L]and [Ul]se [Bloard of
jurisdiction prior to the applicant's submission of a
conditional use application to the [Planning] [B]oard.

[Hoboken, N.J., Code § 36-4(A).]
Therefore, the protection afforded by N.J.S.A. 40:55D-10.5 was triggered
when Blue Violets made its submission to the CRB. The submission to the
CRB was an "application for development," as defined by N.J.S.A. 40:55D-
10.5. Thus, the TOA Rule applies. HFRC's challenge to the Planning Board's

Resolution is thus moot. See Jai Sai Ram, LLC, 446 N.J. Super. at 345.

The record amply supports the Planning Board's decision to grant the
Resolution to Blue Violets. The CRB was created by Hoboken as a separate
arm of the Planning Board. In that regard, the CRB had the responsibility to
review cannabis site plan applications for land use compliance. The
application process to obtain CRB approval was costly and time-consuming.
Indeed, Blue Violets contends it spent $69,375.00 to complete the CRB
application and seek final site plan approval.

The CRB is a "municipal agency" as defined in N.J.S.A. 40:55D-10.3,
with the goal "to assure the public health, safety, and general welfare of . . .

Hoboken and its residents, business establishments and visitors." We conclude
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the CRB falls within the definition of the MLUL as a "municipal agency,"
serving as an "arm" to the Planning Board by reviewing cannabis-related
applications and holding hearings.

The record establishes that the CRB reviewed Blue Violets's application
and deemed it complete as of February 2022, which triggered the TOA Rule.
The Ordinance did not go into effect until approximately two months later, on
April 28, 2022. Therefore, the Planning Board correctly determined that Blue
Violets's application was not subject to the Ordinance. Thus, we hold the trial
court erred in vacating the Resolution, warranting reversal.

In sum, we: (1) affirm the trial court's order concluding HFRC has
standing as an interested party under the MLUL; and (2) reverse the trial
court's order vacating the Resolution because Blue Violets's submission of a
completed application to the CRB triggered the TOA Rule. In light of our
conclusion, we need not address Blue Violets's contentions that the trial court
erred in granting Urtecho's motion to intervene and enlarged the statute of
limitations applicable to her claims.

Affirmed in part, reversed and vacated in part. The stay entered by this

court is dissolved. We do not retain jurisdiction.
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Blackridge Realty, Inc. ("Blackridge") challenges the legality of an
amendment ("Plan Amendment") to the City of Long Branch's ("City")
Oceanfront-Broadway Redevelopment Plan ("Redevelopment Plan") and a
two-million-dollar payment made by redeveloper 290 Ocean, LLC ("290
Ocean") to the City as part of its redevelopment agreement.

The land subject to this appeal is part of an area the City deemed in need
of redevelopment ("Redevelopment Area") pursuant to N.J.S.A. 40A:12A-5 of
the Local Redevelopment and Housing Law ("LRHL"), N.J.S.A. 40A:12A-1 to
-49. The Redevelopment Plan, adopted in 1996, provides guidelines for

development within the Redevelopment Area and procedures for amending the
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Redevelopment Plan. In 2020, 290 Ocean proposed a redevelopment project to
the City that would require an amendment to the Redevelopment Plan. The
resulting Plan Amendment relaxed several previous restrictions contained
within the original Redevelopment Plan. The City's planner, City council, and
mayor all approved the Plan Amendment, finding it consistent with the City's
Master Plan and in the City's best interests.

The City and 290 Ocean then negotiated a developer agreement on
December 14, 2020, which included a provision requiring 290 Ocean to pay a
two-million-dollar fee to the City. Soon after the Plan Amendment was
adopted and 290 Ocean's developer agreement with the City was finalized,
Blackridge filed a Complaint in Lieu of Prerogative Writs challenging the Plan
Amendment's legality and the payment. The trial court granted summary
judgment to the City and 290 Ocean, concluding both the Plan Amendment
and payment were lawful.

We conclude 290 Ocean's two-million-dollar payment was a lawful,
negotiated fee intended to defray the City's costs as authorized in N.J.S.A.
40A:12A-8(f) of the LRHL. We specifically determine the LRHL does not
impose any restrictions limiting payments to the recovery of costs the
municipality will incur as a direct result of the redevelopment project, as long

as the fee is negotiated at arm's length and collected to effectuate the purposes
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of the LRHL and the City's Master Plan. We also conclude the Plan
Amendment was a lawfully-enacted alteration to the Redevelopment Plan that
did not amount to impermissible spot zoning, and Blackridge did not have
designated developer status that would allow it to veto the Plan Amendment.
Therefore, we affirm.

L.

On May 14, 1996, the City passed Ordinance 15-96, which adopted the
Redevelopment Plan pursuant to N.J.S.A. 40A:12A-7 of the LRHL. The
Redevelopment Plan, codified as sections 345-82 to -101 of the Code of the
City of Long Branch ("Code"), established design guidelines for all
developments located within the Redevelopment Area. See Long Branch, N.J.,
Code § 345-101(B). The Design Guideline Handbook 6 ("Handbook 6") acts
as a corollary to the Redevelopment Plan and provides the land use and design
specifications for all new development in the Beachfront South sector, the area
relevant to this appeal.

In pertinent part, Handbook 6 provides the following requirements for
all new construction in Beachfront South: (a) a maximum density of thirty
dwelling units per acre; (b) a maximum distance between buildings of forty

feet; (¢) a maximum building coverage of thirty-five percent of the tract area,
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which may be increased by fifty percent upon satisfaction of certain
conditions; and (d) a maximum building height of eighty feet.
Section 345-98(A) of the Code provides a procedure for amending any

portion of the Redevelopment Plan:

The Redevelopment Plan may be amended from time

to time by the City Council of the City of Long

Branch, provided that, if amended after the disposition

of any land in the Redevelopment Area, the

modification must be consented to in writing by

designated developers.  Any amendments to the

Redevelopment Plan shall be reviewed by the

Planning Board of the City of Long Branch. After

such review, the Planning Board shall make

recommendations to the City Council, which may

adopt the changes by ordinance. Such ordinance shall

specify the relationship of the proposed changes or

amendments to the City Master Plan and the goals and
objectives of the Redevelopment Plan.

[Long Branch, N.J., Code § 345-98(A).]

On October 14, 2020, the City council introduced Ordinance 23-20,
which provided, "290 Ocean . . . has proposed a plan for the redevelopment of
a portion of the Redevelopment Area located on Ocean Avenue and Ocean
Boulevard, designated on the City Tax Map as Block 216, Lots 11, 12 and 24,"
and incorporated the proposed Plan Amendment to effect 290 Ocean's project.
The Plan Amendment applied only to 290 Ocean's project and provided in
pertinent part: (a) no maximum density restriction; (b) a maximum distance

between buildings of sixty feet; (¢) a maximum building coverage of fifty
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percent; and (d) a maximum building height of one hundred feet. Ordinance
23-20 also provided the planning board's conclusion that the Plan Amendment
was consistent with the City's Master Plan, and the mayor's and City council's
conclusions the Plan Amendment was in the City's best interest. After proper
notice and public hearings, Ordinance 23-20 was reproduced in the identical
Ordinance 26-20, which was unanimously passed on December 9, 2020,
approving 290 Ocean's project and amending the Redevelopment Plan. See
Long Branch, N.J., Ordinance 26-20 (Dec. 9, 2020).

Also on December 9, 2020, the City council adopted Resolution 243-20
designating 290 Ocean as a redeveloper and authorizing 290 Ocean's
negotiated redevelopment agreement with the City. Per the agreement, 290
Ocean was required to pay the City a one-time fee of two million dollars,
which the City agreed was to be used to "benefit the City's redevelopment
areas" and serve as "an additional community benefit" to address any impacts
borne by the City relating to the redevelopment.

On August 25, 2021, several months after Blackridge filed its
Complaint, the City adopted capital Ordinance 20-21, authorizing the
appropriation of the entire two-million-dollar payment from the Developer
Contributions Trust Fund to renovate and expand the City's senior center.

Long Branch, N.J., Ordinance 20-21 (Aug. 25, 2021).
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Blackridge filed a Complaint in Lieu of Prerogative Writs against the
City and 290 Ocean on January 15, 2021, which it amended on January 22,
2021. Although the Complaint consisted of six counts, only Counts I, II, and
IV are the subjects of this appeal. Count I alleged the two-million-dollar
payment included in the redevelopment agreement between the City and 290
Ocean was unlawful because it was ultra vires, lacked "standards to determine
the amount of the $2 [million] fee in any ordinance," was "unrelated to the
impact of the development of [290 Ocean's project],” had "no relationship to
the 'costs of the redevelopment entity' as those terms are used in N.J.S.A.
40A:12A-8(f)," and was not authorized by the LRHL. Count II alleged the
Redevelopment Plan could not have been amended without Blackridge's
written consent because Blackridge was a "designated developer" with
authority to veto any plan amendment pursuant to Code section 345-98(A).
Count IV alleged the Plan Amendment amounted to impermissible spot zoning
"insofar as it extended significant benefits to the owner of [the subject] lot[]
unavailable to others" with "no legitimate purpose within the Municipal Land
Use Law [("MLUL")] to justify the different treatment of the [land subject to

290 Ocean's project] from other properties within the Redevelopment Area."
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II.

Blackridge raises three issues on appeal. It posits: (1) the two-million-
dollar payment the City received from 290 Ocean was improper because it
lacked a rational nexus to 290 Ocean's redevelopment project, it was obtained
through negotiation, and it was a "pay[ment] for approvals under an
unreviewable assessment regime"; (2) the City was required to obtain
Blackridge's written consent before adopting the Plan Amendment; and (3) the
Plan Amendment amounts to impermissible spot zoning.

In considering these arguments, we review the trial court's grant of

summary judgment de novo. Branch v. Cream-O-Land Dairy, 244 N.J. 567,

582 (2021). We consider the factual record, and reasonable inferences that can
be drawn from those facts, "in the light most favorable to the non-moving
party" to decide whether "the moving party [was] entitled to judgment or order

as a matter of law." Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 529

(1995); see also R. 4:46-2(c¢).
Municipal actions have a presumption of validity and reasonableness,

"

and this court will not "'pass on the wisdom of the ordinance' as "'that is

exclusively a legislative function." N.J. Realtors v. Township of Berkeley,

479 N.J. Super. 379, 400 (App. Div. 2024) (quoting Timber Glen Phase III,

LLC v. Township of Hamilton, 441 N.J. Super. 514, 523 (App. Div. 2015)).
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This presumption of validity may be overcome if the party challenging the
action proves it is arbitrary, capricious, or unreasonable. Ibid.
We review the meaning of a statute or ordinance de novo. Malanga v.

Township of West Orange, 253 N.J. 291, 311 (2023). "As a general principle,

a municipal ordinance is afforded a presumption of validity[] and . . . will not
be overturned unless it is found to be arbitrary and capricious or unreasonable,
with the burden of proof placed on the plaintiff challenging the action."

Grabowsky v. Township of Montclair, 221 N.J. 536, 551 (2015). "A

determination predicated on unsupported findings is the essence of arbitrary

and capricious action." Borough of Glassboro v. Grossman, 457 N.J. Super.

416, 435-36 (App. Div. 2019) (quoting Bryant v. City of Atlantic City, 309

N.J. Super. 596, 610 (App. Div. 1998)).
A hallmark of this standard is the principle that a "'[r]eviewing court[]
should not be concerned over the wisdom of an ordinance'" and "'[i]f

debatable, the ordinance should be upheld." Griepenburg v. Township of

Ocean, 220 N.J. 239, 253 (2015) (quoting Rumson Ests., Inc. v. Mayor &

Council of Fair Haven, 177 N.J. 338, 350-51 (2003)); see also Bow & Arrow

Manor, Inc. v. Township of West Orange, 63 N.J. 335, 343 (1973) ("It is not

the function of the court to rewrite or annul a particular zoning scheme duly

adopted by a governing body merely because the court would have done it
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differently . . . ."). A municipality challenged in the redevelopment context
needs to produce "some reasonable basis for its legislative action" in order "to

secure summary judgment." Downtown Residents for Sane Dev. v. City of

Hoboken, 242 N.J. Super. 329, 338 (App. Div. 1990).

A. Whether the Two-Million-Dollar Payment was Lawful.

"The Legislature enacted the LRHL in recognition of persistent
'conditions of deterioration in housing, commercial and industrial installations,

public services and facilities[,] and other physical components and supports of

community life."" Weeden v. City Council of Trenton, 391 N.J. Super. 214,

227 (App. Div. 2007) (quoting N.J.S.A. 40A:12A-2(a)); see also Malanga, 253

N.J. at 296 (stating the LRHL empowers municipalities to redevelop properties
within their borders suffering from "obsolescence," "faulty arrangement," or an
"obsolete layout" that, without redevelopment, remain "detrimental to the . . .
welfare of the community"” (omission in original) (quoting N.J.S.A. 40A:12A -
5(d))).

Whereas the LRHL applies only in the redevelopment context, see
N.J.S.A. 40A:12A-2(d), the MLUL "guide[s] the appropriate use or
development of all lands in this State, in a manner which will promote the
public health, safety, morals, and general welfare." Weeden, 391 N.J. Super.

at 228 (quoting N.J.S.A. 40:55D-2(a)). Although "the two statutes deal with
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the same subjects of zoning and land development" and have been construed in
pari materia in certain contexts, see ibid., the plain language of the two statutes
differs with respect to a municipality's ability to collect fees from developers
or redevelopers.

N.J.S.A. 40:55D-42 of the MLUL permits municipalities to charge
developers "the pro-rata share of the cost of providing only reasonable and
necessary street improvements and water, sewerage and drainage facilities, and
easements therefor, located off-tract but necessitated or required by
construction or improvements within such subdivision or development." This
language imposes a strict nexus between a developer's project and any
payment required by the municipality and is "a codification of pre-MLUL
cases which focused on the 'rational nexus' between the needs created by, and
benefits conferred upon, the subdivision and the costs of the off-tract

improvements." F & W Assocs. v. County of Somerset, 276 N.J. Super. 519,

527-28 (App. Div. 1994) (quoting Longridge Builders, Inc. v. Plan. Bd. of

Princeton, 52 N.J. 348, 350 (1968); Divan Builders, Inc. v. Plan. Bd. of

Wayne, 66 N.J. 582, 600 (1975)). Since the MLUL's codification, courts
interpreting N.J.S.A. 40:55D-42 have "embraced this rational nexus
requirement." Id. at 528 (internal quotation marks omitted). The MLUL

further restricts any payment to only ‘'reasonable and necessary"
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improvements, specifically enumerating the types of improvements upon
which the municipality may impose a pro-rata fee. N.J.S.A. 40:55D-42.

Unlike the MLUL, the LRHL contains no explicit nexus requirement
regarding the amount of payment a municipality may charge a redeveloper to
defray its costs associated with redevelopment. See N.J.S.A. 40A:12A-1 to -
49. The statute instead empowers a municipality to "negotiate and collect
revenue from a redeveloper to defray the costs of the redevelopment entity" in
order "to carry out and effectuate the purposes of [the LRHL] and the terms of
the [municipality's] redevelopment plan." N.J.S.A. 40A:12A-8(f). The
statute's plain terms permit a municipality to "negotiate” any payment amount
from a redeveloper without requiring a causal connection between the payment
and the redeveloper's project, as long as the municipality demonstrates the
payment will defray costs to the municipality associated generally with
redevelopment. Ibid.

When interpreting statutory language, we "aim[] to effectuate the

Legislature's intent." W.S. v. Hildreth, 252 N.J. 506, 518-19 (2023). The

"'best indicator' of legislative intent 'is the statutory language." Id. at 519

(quoting State v. Lane, 251 N.J. 84, 94 (2022)). "We ascribe to the statutory

words their ordinary meaning and significance and read them in context with

related provisions so as to give sense to the legislation as a whole."
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DiProspero v. Penn, 183 N.J. 477, 492 (2005) (internal citation omitted). "If

the Legislature's intent is clear from the statutory language and its context with

related provisions, we apply the law as written." Shelton v. Restaurant.com,

Inc., 214 N.J. 419, 429 (2013).

The use of the word "negotiate" in the LRHL, a term missing from the
MLUL, demonstrates the Legislature's intent to afford municipalities
discretion in the amount of the payment. A leading dictionary defines
"negotiate" as "to arrange for or bring about through conference, discussion,

and compromise.” Merriam-Webster's Collegiate Dictionary 830 (11th ed.

2014). The Legislature's use of the word "negotiate," failure to set forth a pro-
rata or other formula for calculating the amount of payment, and failure to
limit the payment to a specific sum or type of improvement demonstrates its
conscious choice to afford municipalities discretion in the amount of the
payment and its intended use. The language authorizing a municipality to
"negotiate and collect revenue from a redeveloper to defray the costs of the
redevelopment entity" is plain, unambiguous, and markedly different from the
language set forth in the MLUL payment provision. Compare N.J.S.A.
40A:12A-8(f) with N.J.S.A. 40:55D-42.

If the Legislature had intended to impose the same or a similar "rational

nexus" requirement on payments collected pursuant to the LRHL as is required
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for fees demanded pursuant to the MLUL, it would have used similar
language, having enacted the MLUL nearly twenty years prior to the LRHL.
Compare L. 1975, c. 291, § 30 (codified at N.J.S.A. 40:55D-42), with L.. 1992,

c. 79, § 8 (codified at N.J.S.A. 40A:12A-8(f)). See also In re Proposed Constr.

of Compressor Station (CS327), 258 N.J. 312, 325 (2024) ("[We] . . . may not

'rewrite a plainly-written enactment of the Legislature [or] presume that the

Legislature intended something other than that expressed by way of the plain

m

language." (second alteration in original) (quoting O'Connell v. State, 171 N.J.

484, 488 (2002))); DiProspero, 183 N.J. at 493 ("Ordinarily, we are enjoined
from presuming that the Legislature intended a result different from the
wording of the statute or from adding a qualification that has been omitted

from the statute."); Murray v. Plainfield Rescue Squad, 210 N.J. 581, 596

(2012) ("We are charged with interpreting a statute; we have been given no

commission to rewrite one."); Mazzacano v. Est. of Kinnerman, 197 N.J. 307,

323 (2009) ("We cannot, and should not, 'rewrite a plainly-written enactment
of the Legislature' or 'write in an additional qualification which the Legislature
pointedly omitted." (quoting DiProspero, 183 N.J. at 492)). Indeed, our
Supreme Court has decreed if a statute's failure to provide for a specified
scenario constitutes an oversight, "any corrective measure must be taken by the

Legislature." Murray, 210 N.J. at 596.
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The plain language of the LRHL, and specifically the inclusion of the
term "negotiate," demonstrates the Legislature's purposeful intent to confer
broad authority to municipalities in negotiating with redevelopers to achieve
the goals of the redevelopment statute and defray a municipality's general costs
associated with redevelopment. N.J.S.A. 40A:12A-8(f).

Blackridge's reliance on Britwood Urban Renewal, LLC v. City of

Asbury Park, 376 N.J. Super. 552 (App. Div. 2005) is misplaced as Britwood

does not dictate a contrary result. In Britwood, Asbury Park implemented a
redevelopment plan affecting the plaintiff's land. Part of the plan required
Asbury Park to make several off-site improvements. The plaintiff, who was
not a redeveloper and purchased the property prior to the enactment of the
redevelopment plan, elected to improve its own property and sought approval
from the Asbury Park planning board. The planning board refused to approve
the plaintiff's final site plan unless the plaintiff agreed to make pro-rata
contributions for the off-site improvements required by the redevelopment
plan.

We concluded that although N.J.S.A. 40A:12A-8(f) gave "specific
authorization . . . permit[ting] the redevelopment entity to collect funds from a
redeveloper,” Asbury Park's excises imposed upon the plaintiff were unlawful

because the plaintiff was not a redeveloper. Id. at 564-66. We also noted
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N.J.S.A. 40:55D-42 of the MLUL did not permit Asbury Park's excises on the
plaintiff because the plaintiff's project did not contribute to the need for the
off-site improvements described in the redevelopment plan as required by the
MLUL, nor was there a "causal relationship between plaintiff's renovation and
the need for the off-site improvement" to the effect where the off-site
improvements were "'a direct consequence' of plaintiff's renovation project.”

Id. at 568 (quoting N.J. Builders Ass'n v. Mayor & Twp. Comm. of Bernards,

108 N.J. 223, 237 (1987)); see also F & W Assocs., 276 N.J. Super. at 527-28.

Britwood supports our conclusion because we specifically recognized a
municipality's ability to impose payment obligations upon redevelopers flowed
from its authority to negotiate contracts pursuant to the LRHL. See 376 N.J.
Super. at 564.

Unlike the MLUL provision, the plain language of N.J.S.A. 40A:12A-
8(f) expressly permits redevelopment entities to "negotiate" payment with
developers to "defray the costs" of the municipality, whereas the amount
imposed on a developer by municipalities operating pursuant to N.J.S.A.
40:55D-42 of the MLUL is non-negotiable as it is determined by the cost of
the off-tract improvement and the developer's pro-rata share of that cost.
Compare N.J.S.A. 40A:12A-8(f) with N.J.S.A. 40:55D-42. 290 Ocean is a

designated redeveloper for the City's Oceanfront-Broadway Redevelopment
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Plan and the City was permitted to "negotiate and collect revenue" from 290
Ocean to defray its costs "[i1]n order to carry out and effectuate the purposes of
[the LRHL] and the terms of the [Oceanfront-Broadway Redevelopment
Plan]." See N.J.S.A. 40A:12A-8(f).

The two-million-dollar negotiated payment satisfies this requirement
because the City passed Ordinance 20-21 authorizing the payment's use to
renovate the City's senior center, a group impacted by the redevelopment of
the City's waterfront. This is in conformity with the Redevelopment Plan's
"overall goal [of] bring[ing] about a compact and integrated ensemble of
public and private places that support year-round uses related to living,
working[] and recreation[,] and visitation," and the LRHL's purpose of
addressing "deterioration in . . . public services and facilities." N.J.S.A.
40A:12A-2(a).

To be sure, regardless of which statute applies, we recognize the need
for transparency with respect to any municipality's negotiated payment from a
redeveloper, if only to prevent allegations of abuse. Transparency avoids the

appearance that "'[a]pprovals would be granted or withheld depending upon
the board members' arbitrary sense of how much an applicant should pay."

See Pond Run Watershed Ass'n v. Twp. of Hamilton Zoning Bd. of

Adjustment, 397 N.J. Super. 335, 359 (App. Div. 2008) (quoting Nunziato v.
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Plan. Bd. of Edgewater, 225 N.J. Super. 124, 134 (App. Div. 1988)). It is

critically important when a municipality provides a benefit to a redeveloper
that the public is assured the negotiations proceeded at arms-length.
Transparency is fundamental to maintain public trust, to ensure accountability,
and to prevent the appearance of favoritism or impropriety in government

decision-making. See Jersey Pub. Co. v. N.J. Expressway Auth., 124 N.J. 478,

492 (1991) (emphasizing the necessity of transparency to uphold public trust
and confidence in governmental processes). When public resources, in
whatever form, are conferred upon private entities, the public has a right to
understand the rationale, the terms, and the potential impact of these decisions;
it is not merely procedural. Rather, it fosters informed public discourse,
enables effective oversight, and safeguards against undue influence. Quite
simply, clear disclosure engenders confidence in our municipal governance.

As we have previously noted, "[i]n dealing with the public,

government[s] must 'turn square corners."" F.M.C. Stores Co. v. Borough of

Morris Plains, 100 N.J. 418, 426 (1985) (quoting Gruber v. Mayor and Twp.

Comm. of Raritan, 73 N.J. Super. 120, 127 (App. Div.), aff'd, 39 N.J. 1

(1962)). Municipalities contracting with redevelopers "may not conduct
[themselves] so as to achieve or preserve any kind of bargaining or litigational

advantage over the property owner," but rather must ensure "[i]ts primary
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obligation is to comport itself with compunction and integrity." Id. at 427.
Lack of transparency may very well result in the legal conclusion that a
municipality’s actions did not turn square corners and were, therefore,
arbitrary and capricious. Although not required by the LRHL, such an
obligation may be fulfilled by ensuring any negotiated fees collected to "defray
the costs of the redevelopment entity" pursuant to N.J.S.A. 40A:12A-8(f) are
identified for a specific purpose, either through ordinance or public notice.
However, because "the Legislature [is] free to decide" what elements to
include in a statute and, perhaps more importantly, what elements not to
include, we are mindful we may not "rewrite the law and add an element that

the Legislature did not include." State v. Munafo, 222 N.J. 480, 490-91

(2015).

Here, we discern no lack of transparency with respect to the negotiated
payment. The requested payment of two million dollars was made to the
municipality to defray a portion of a community center that would ultimately
benefit the senior citizens of Long Branch. It was placed in the Developer
Contributions Trust Fund, not a general fund. The senior center is to be in

close proximity to the structure the redeveloper sought to build, and either
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within the Redevelopment Area or abutting it.! Since the contribution was
made to support the redevelopment within the municipality, it is permitted
pursuant to the LRHL.

Blackridge's arguments are belied by the record before us. The City was
transparent in enacting the Plan Amendment. Specifically, the proposed Plan
Amendment was the subject of public hearings—in which Blackridge
participated, but did not raise the arguments it raises before us—and included
testimony from the City's planner in support of the Plan Amendment. The
appointment of the redeveloper and the adoption of the redevelopment
agreement was the subject of another ordinance and the proposed use of the
two-million-dollar payment was the subject of a capital ordinance that
specified its use for a senior center. We discern no reason to disturb the ruling
of the trial court and affirm its decision as to Count I, concluding the

negotiated two-million-dollar payment was lawful, consistent with N.J.S.A.

40A:12A-8(f) of the LRHL.

I The parties dispute whether the proposed senior center is within the

Redevelopment Area or merely near it. The distinction has no impact upon our
ruling.
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B. Whether Blackridge's Consent was Required Before Adopting the
Plan Amendment.

Blackridge also argues the trial court erred in awarding summary
judgment after concluding it was no longer a "designated developer" entitled to
vote on the Plan Amendment because its status as a designated developer did
not end when it concluded its redevelopment project. As an initial matter, we
note that during the Plan Amendment's public comment stages, Blackridge was
represented by counsel who presented objections to the Plan Amendment
ordinance, but did not raise this issue.?

We review de novo whether Blackridge is a "designated developer" of
the Redevelopment Plan, as codified in section 345-82 to -101 of the Code.

See Keyworth v. CareOne at Madison Ave., 258 N.J. 359, 379 (2024) ("[T]o

the extent that the [trial] court's decision involves a question of statutory
interpretation, we review the determination de novo."). "When a statute is
silent" as to a particular issue, we must interpret that issue "in light of the

Legislature's intent." See Ogborne v. Mercer Cemetery Corp., 197 N.J. 448,

459 (2009) (quoting Liberty Mut. Ins. Co. v. LLand, 186 N.J. 163, 171 (2006)).

2 At both the November 12, 2020 and November 24, 2020 City council
meetings held for public comment on the Plan Amendment, Blackridge
presented opposition to the Plan Amendment for reasons it set forth in letters
sent to the mayor and City council. Those letters, however, are not included in
the record.
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"

[O]nly when the statute is ambiguous, the plain language leads to a result
inconsistent with any legitimate public policy objective, or it is at odds with
the general statutory scheme," will we turn to extrinsic tools to determine

legislative intent." Compressor Station, 258 N.J. at 325 (alteration in original)

(quoting Shelton, 214 N.J. at 429).

The term "designated developer"—that is, a developer from whom
written consent must be received before the City may amend the
Redevelopment Plan—is not expressly defined in the Code. The parties do not
dispute Blackridge was a "designated developer" as defined by the contract
between it and the City. The Code does not comment on whether or when an
entity's "designated developer" rights expire. Because the Code is silent, we

interpret section 345-95 in light of the Legislature's intent, see Ogborne, 197

N.J. at 459, accomplished by reading section 345-95 in context with other

relevant portions of the Code. See DiProspero, 183 N.J. at 492. Pertinent to

this analysis is section 345-94, which describes "[d]eveloper selection” in the
context of an "[o]pen and competitive developer solicitation and designation
process." See Long Branch, N.J., Code § 345-94. Utilizing this process, the
City designates developers based on their contractual agreements with the

City. Ibid.
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Here, the agreement between the City and Blackridge ascribed
Blackridge designated developer status and states "[t]his [a]greement shall
terminate upon the earlier of the [c]Jompletion of the [p]roject or five (5) years
from its [e]ffective [d]ate." Because Blackridge had completed its
redevelopment project by the time the Plan Amendment was enacted, its
agreement with the City had terminated, thereby extinguishing the City's
obligation to obtain Blackridge's consent before amending the Redevelopment
Plan. Had Blackridge intended to maintain "designated developer" status in
perpetuity, it could have negotiated a different meaning of the term in its
redevelopment contract with the City.

C. Whether the Plan Amendment Amounts to Impermissible Spot
Zoning.

Lastly, Blackridge argues the relaxation of certain original
redevelopment plan details to benefit one redeveloper amounts to spot zoning.
We disagree.

First, we dispel Blackridge's argument that the trial court wrongly failed
to consider its expert's opinion when it concluded the Plan Amendment is not
spot zoning, and decline to accept its argument that our decision in Jennings v.

Borough of Highlands, 418 N.J. Super. 405 (App. Div. 2011) renders the trial

court's ruling incorrect. In Jennings, we held a trial court's outright refusal to

allow expert testimony from a plaintiff alleging spot zoning "[runs] afoul of
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giving a litigant a fair opportunity to prove the elements of the cause of
action.” 418 N.J. Super. at 426. Jennings is distinguishable as the trial court
in this matter considered, but ultimately rejected, the opinion of Blackridge's
expert by noting:

To the extent that [Blackridge's expert] has provided

the court with an analysis of what the facts show, with

reference to spot zoning, the court has considered the

report submitted, but it is noted that the court is not

bound by [the expert's] conclusions on the question of

whether the adoption of the amendment to the

redevelopment plan constitutes spot zoning.
Accordingly, Blackridge is not correct in asserting it should be afforded an
evidentiary hearing regarding the issue of spot zoning, as the trial court

properly reviewed, but chose not to adopt, the evidence presented by

Blackridge's expert. See Medina v. Pitta, 442 N.J. Super. 1, 24 (App. Div.

2015) ("'[A] party cannot defeat a motion for summary judgment merely by
submitting an expert's report in his or her favor."" (quoting Brill, 142 N.J. at
544)).

Substantively, a charge of spot zoning will withstand a motion for
summary judgment if a genuine issue of fact exists as to whether a
municipality "use[d] . . . [its] zoning power to benefit particular private
interests rather than the collective interests of the community." Taxpayers

Ass'n of Weymouth Twp., Inc. v. Weymouth Township, 80 N.J. 6, 18 (1976);
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see also Jennings, 418 N.J. Super. at 425-26 ("Spot zoning occurs when a

municipality seeks to relieve a particular property of the burden imposed by its
zoning classification so as to benefit the lot owner or permit an incompatible

use." (citing Cresskill v. Borough of Dumont, 15 N.J. 238, 249-51 (1954))).

However, a zoning change does not amount to impermissible spot zoning if it
serves a valid municipal purpose and is consistent with the municipality's land

use Master Plan. See Trust Co. of N.J. v. Plan. Bd. of Freehold, 244 N.J.

Super. 553, 561-67 (App. Div. 1990). "An ordinance enacted to advance the
general welfare by means of a comprehensive plan" is not impermissible spot
zoning "even if the ordinance was initially proposed by private parties and
these parties are in fact its ultimate beneficiaries." Weymouth, 80 N.J. at 18;

see also Gallo v. Mayor & Twp. Council of Lawrence, 328 N.J. Super. 117,

127-28 (App. Div. 2000) (holding the re-zoning of property to allow for a
higher density to the benefit of a particular developer was not spot zoning
because it was "part of a comprehensive plan to benefit the community . . . and

. .. not simply enacted to benefit certain individuals").
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Although the City's contention that spot zoning is inapplicable in
redevelopment contexts is incorrect,® the trial court correctly found there
existed no genuine issue of material fact supporting Blackridge's spot zoning
charge. Ordinance 26-20 adopting the Plan Amendment certified "the
Planning Board found and concluded that the [Plan Amendment] [was]
consistent with the City's Master Plan" and "the Mayor and [City] Council
[found] that the [Plan Amendment] [was] in the best interest of the City." The
City's planner also provided deposition testimony that the Plan Amendment
was consistent with the Master Plan. Moreover, the Plan Amendment's stated
objective to promote the general welfare of the City further undermines

Blackridge's spot zoning charge. See Weymouth, 80 N.J. at 18.

Finally, as we held in Gallo, it is immaterial that 290 Ocean is the only

developer affected by the Plan Amendment as it is "part of a comprehensive

3 Only the City—not 290 Ocean—makes this argument, and cites Kanter v.

City of Passaic, 107 N.J. Super. 556 (Law Div. 1969) in support. Kanter, a
Law Division case, is not binding on this court. Additionally, the City
mischaracterizes Kanter's holding as the Law Division did not establish a
brightline rule that spot zoning cannot exist in redevelopment areas, but rather
held an "action of the municipal government in amending its own zoning
ordinance must be read within the context of [the LRHL's predecessor] as to
property within" a redevelopment area. 107 N.J. Super. at 564. In other
words, a charge of spot zoning may be overcome if the zoning is within a
redevelopment district and is consistent with the redevelopment plan by
"harmoniz[ing] with an orderly growth of a new use for property in the
respective locality." Ibid. (citation omitted).
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plan to benefit the community . . . and . . . not simply enacted to benefit certain
individuals." 328 N.J. Super. at 128. Blackridge's assertions that the Plan
Amendment is part of an improper arrangement between the City and 290
Ocean cannot establish a genuine issue of material fact supporting its spot

zoning charge that would survive summary judgment. See Puder v. Buechel,

183 N.J. 428, 440-41 (2005) (holding "conclusory and self-serving assertions
by one of the parties are insufficient to overcome [a summary judgment]
motion").

Affirmed.

I hereby certify that the foregoing is
a true copy of the original on file in

my office.

Clerk of the Appellate Division
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AN AcT concerning the conversion of certain office parks and retail
centers to mixed-use developments and supplementing chapter
55D of Title 40 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. The Legislature finds and declares:

a. New Jersey is one of the most suburban states in the country.

b. The rapid suburban-sprawl development of New Jersey after
World War Il coincided with a shift toward highway construction
and automobile dependency and led to the proliferation of single-
use commercial buildings such as large retail centers and office
parks.

c. While, for decades, large retail centers and office parks
provided economic and social benefits to New Jersey and its
residents, their prevalence has been in sharp decline based on
economic influences, consumer preferences, and retail and business
alternatives. Many of these declining large retail centers and office
parks are dated or vacant, such that academics and planners have
deemed them to be "stranded assets. "

d. Workers and employers want to be located in mixed-use
communities, which offer easy access to a range of residential,
commercial, and recreational spaces and amenities within walking
distance of each other. Converting stranded office parks and retail
centers into desirable mixed-use communities would promote the
general welfare by revitalizing underused or underperforming
properties, creating new opportunities for housing, businesses, and
recreational facilities, and bolstering the economic and social
vitality of New Jersey’s municipalities.

e. One significant impediment to converting stranded retail
centers and office parks into dynamic mixed-use communities is the
application of outdated, rigid municipal zoning regulations that
often separate residential and commercial uses from each other.

f. To encourage the development of vibrant and desirable
mixed-use communities, further to the public good, it is appropriate
for the Legislature to set standards to modernize local land use
regulations that stand in the way of the repurposing and
redevelopment of stranded retail centers and office parks.

2. a. Asused in this section:

"Eligible property” means an office park or a retail center that
meets the requirements of subsection c. of this section.

"Developer"” shall have the same meaning as defined in section
34 of P.L.2008, c.46 (C.40:55D-8.3).

"Mixed-use development” shall have the same meaning as
defined in section 34 of P.L.2008, c.46 (C.40:55D-8.3).
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"Office park™ means a non-residential land use developed as a
single entity combining general, business, professional, or medical
offices that contain ancillary personal services primarily for
employees located on a single site and planned, developed, and
managed as a unit.

"Retail center" means a non-residential land use developed as a
single entity combining retail stores and potentially other
commercial uses located on a single site and planned, developed,
and managed as a unit.

b. A municipal planning board enforcing municipal zoning
regulations shall permit conversions or partial conversions of
eligible properties into mixed-use developments pursuant to the
provisions of P.L. ,c. (C. ) (pending before the Legislature
as this bill).

c. A developer of a proposed project to repurpose or redevelop
a retail center or office park into a mixed-use development in
accordance with the provisions of P.L. ,c. (C. ) (pending
before the Legislature as this bill) shall demonstrate that the retail
center or office park located on the lot or land included in the
application for development meets the following requirements to be
deemed an eligible property:

(1) the office park is at least 50,000 square feet or the retail
center is at least 15,000 square feet; and

(2) (a) the office park or retail center has a vacancy rate of at
least 25 percent for at least 18 months immediately preceding the
application for development; or

(b) the office park or retail center has suffered an economic
downturn over the three-year period immediately preceding the date
of the application, as demonstrated by evidence of a quantifiable
loss in revenue such that the developer’s expenses for the premises
have exceeded revenues by 30 percent or more each year.

d. A mixed-use development that is the subject of an
application for development to convert an eligible property shall be
a permitted use and shall not require a use variance pursuant to
subsection d. of section 57 of P.L.1975, ¢.291 (C.40:55D-70) if the
application for development complies with the following
requirements:

(1) the mixed-use development, which may include the
demolition of existing structures, complies with the zoning
requirements applicable to development projects within the
municipality’s mixed-use zone as provided in subsection e. of this
section;

(2) the application proposes to develop at least two types of uses
as part of the mixed-use development, of which one use is
residential, and no use shall be industrial;

(3) at least 20 percent of the residential units to be constructed
shall be reserved as or very-low income housing, low-income
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housing, or moderate-income housing, as those terms are defined in
section 4 of P.L.1985, ¢.222 (C.52:27D-304);

(4) of the residential units reserved as very low-income housing,
low-income housing, or moderate-income housing, at least 50
percent within each bedroom distribution are low-income units, and
at least 13 percent of the low-income units are very-low income
units; and

(5) the residential units reserved as very low-income housing,
low-income housing, or moderate-income housing comply with the
Uniform Housing Affordability Controls, adopted to implement
P.L.1985, c.222 (C.52:27D-301 et seq.).

e. (1) The municipal planning board shall approve an
application to repurpose or redevelop an eligible property into a
mixed-use development notwithstanding the eligible property’s
location in the municipality if the project complies with the zoning
requirements applicable to projects within the municipality’s
mixed-use zone. If the municipality has multiple mixed-use zones
in its zoning ordinance, the municipality shall designate which of its
mixed-use zones’ regulations shall apply to mixed-use
developments that meet the requirements of P.L. ,c. (C. )
(pending before the Legislature as this bill).

(2) If the municipality’s zoning ordinance does not include a
mixed-use zone, a mixed-use development that meets the
requirements of P.L. , C. (C. ) (pending before the
Legislature as this bill) shall be subject to the following
requirements:

(a) the height limitation of the mixed-use development shall be
the greater of the height of the tallest existing building at the
eligible property and the most permissive building height allowed
by the municipal zoning ordinance within the zoning district in
which the eligible property is located,;

(b) the setback limitations applicable to the mixed-used
development shall be the lesser of the setbacks of the existing
buildings on the eligible property and the least restrictive setback
limitations allowed by the municipal zoning ordinance within the
zoning district in which the eligible property is located; and

(c) the maximum impervious coverage for the mixed-use
development shall not be less than the greater of 125 percent of the
existing impervious coverage on the eligible property, or the
maximum impervious coverage allowed by municipal ordinance
within the zoning district in which the eligible property is located.

f.  Nothing herein shall limit or prohibit an applicant seeking to
repurpose or redevelop an eligible property into a mixed-use
development from requesting or receiving variances pursuant to
section 57 of P.L.1975, ¢.291 (C.40:55D-70).

3. A project undertaken pursuant to section 2 of
PL. ,c. (C ) (pending before the Legislature as this bill)
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shall be eligible for long term tax exemption pursuant to the "Long
Term Tax Exemption Law," P.L.1991 (C.40A:20-1 et seq.) and
shall be deemed an "area in need of redevelopment” or an "area in
need of rehabilitation™ without consideration of the requirements of
the "Local Redevelopment and Housing Law," P.L.1991, c.431
(C.40A:12A-1 et seq.).

4. The provisionsof P.L. ,c. (C. ) (pending before the
Legislature as this bill) shall not prohibit or limit an applicant’s
ability to apply and qualify for tax incentives, financing, or grants
in order to supplement investments for projects undertaken pursuant
toPL ,c. (C ) (pending before the Legislature as this
bill).  Notwithstanding this provision, project eligibility for tax
incentives, financing, or grants, or any other award, shall be
determined by the respective awarding entity.

5. A development project and any municipal action undertaken
pursuantto P.L. ,c. (C. ) (pending before the Legislature as
this bill) shall be in compliance with the "Municipal Land Use
Law,"” P.L.1975, ¢.291 (C.40:55D-1 et seq.) and all other applicable
municipal zoning ordinance requirements that do not conflict with
the requirements of P.L. ,c. (C. ) (pending before the
Legislature as this bill).

6. This act shall take effect immediately.
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The Senate Community and Urban Affairs Committee reports
favorably a Senate Committee Substitute for Senate Bill No. 1408.

As substituted and reported, this bill establishes a limited
preemption from local zoning regulations for applications to convert
certain office parks and retail centers that meet the eligibility
requirements of the bill into mixed-used developments. A developer
of a proposed project to repurpose or redevelop a retail center or office
park into a mixed-use development is required to demonstrate that the
retail center or office park located on the lot or land included in the
application for development meets the following requirements to be
deemed an eligible property:

(1) the office park is at least 50,000 square feet or the retail center
is at least 15,000 square feet; and

(2) (a) the office park or retail center has a vacancy rate of at least
25 percent for at least 18 months immediately preceding the
application for development; or

(b) the office park or retail center has suffered an economic
downturn over the three-year period immediately preceding the date of
the application.

The bill provides that a mixed-use development that is the subject
of an application for development to convert an eligible property is to
be a permitted use and is not to require a use variance if the application
for development complies with certain requirements provided in the
bill.

The bill further provides that the municipal planning board is to
approve an application to repurpose or redevelop an eligible property
into a mixed-use development notwithstanding the eligible property’s
location in the municipality, if the project complies with the zoning
requirements applicable to projects within the municipality’s mixed-
use zone. If the municipality has multiple mixed-use zones in its
zoning ordinance, the municipality is to designate which of its mixed-
use zones’ regulations are to apply to mixed-use developments that
meet the requirements of the bill.

If the municipality’s zoning ordinance does not have a mixed-use
zone, a development that meets the bill’s requirements is to be subject
to certain other requirements provided in the bill.



A project undertaken pursuant to the bill is to be eligible for long
term tax exemption pursuant to the "Long Term Tax Exemption Law,"
P.L.1991 (C.40A:20-1 et seq.) and is to be deemed an "area in need of
redevelopment” or an "area in need of rehabilitation” without
consideration of the requirements of the "Local Redevelopment and
Housing Law," P.L.1991, c.431 (C.40A:12A-1 et seq.).

The provisions of the bill are not to prohibit or limit an applicant’s
ability to apply and qualify for variances, tax incentives, financing, or
grants.

A development project and any municipal action undertaken
pursuant to the bill is to be in compliance with the "Municipal Land
Use Law,” P.L.1975, c.291 (C.40:55D-1 et seq.) and all other
applicable municipal zoning ordinance requirements.
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AN AcCT establishing an online, Statewide database of local
government legal notices and supplementing chapter 27D of
Title 52 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. AsusedinPL. ,c (C ) (pending before the
Legislature as this bill):

"Electronic publication” or "electronically publish” means the
public advertisement of a legal notice in hypertext markup language
format (html), portable document format (PDF), or an equivalent or
successor language format or image format, on an official Internet
website in accordance with P.L. ,c. (C. ) (pending before
the Legislature as this bill).

"Legal notice” or "notice” means a notice that a local
government unit is required to officially advertise in a newspaper in
accordance with law, rule, regulation, or court rule.

"Local government unit” means a municipality, county, or other
political subdivision of the State, or any agency, board,
commission, utilities authority or other authority, or other entity
thereof.

2. a. The Department of Community Affairs shall establish and
maintain a centralized online, Statewide database of local
government unit legal notices. The purpose of the database shall be
to provide a single, Statewide portal providing public access to all
local government unit legal notices that are required to be officially
advertised in a newspaper.

b. The department shall enable local government units to,
without charge or fee, submit required legal notices to the database
on a form and in a manner as determined by the department, and
shall prominently post the database on the department’s Internet
website.

c. Following its entry of a legal notice onto the database, the
department shall provide the local government unit which submitted
the notice with a link to the electronically published notice.

3. Notwithstanding the provisions of any other law to the
contrary, whenever a local government unit is required by law to
publish a legal notice in one or more newspapers, the local
government unit may satisfy that requirement by delivering the
legal notice, a copy thereof, or a link thereto, to the Department of
Community Affairs for inclusion, without charge or fee, in the
centralized, Statewide database of local government unit legal
notices, established pursuant to section 2 of P.L. ,c. (C. )
(pending before the Legislature as this bill).
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4. This act shall take effect on the first day of the third month
after the date of enactment, except that the Commissioner of
Community Affairs may take any anticipatory administrative action
in advance as shall be necessary for the implementation of this act.

STATEMENT

This bill requires the Department of Community Affairs
(department) to establish and maintain a database for the purpose of
providing the general public with a single, Statewide, access point
for locating and viewing local government unit legal notices. Under
the bill, whenever a local government unit is required by law to
publish a legal notice in one or more newspapers, the local
government unit may satisfy that requirement by transmitting the
legal notice to the department for inclusion, without charge or fee,
on the department’s centralized database of local government unit
legal notices.

The bill affords discretion to the department to determine the
manner in which it may require a local government unit to submit
legal notices to the department for inclusion in the database. The
bill requires the department to prominently post the database on the
department’s Internet website.
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PREPARED BY THE PROGRAM:

Superior Court of New Jersey
Law Division, Civil Part

IN THE MATTER OF Docket No. SOM L 000148-25
HILLSBOROUGH TWP
DECISION & ORDER ON
FAIR SHARE OBLIGATION

THIS MATTER, having come before the Affordable Housing Dispute
Resolution Program pursuant to a challenge/s filed by NEW JERSEY BUILDERS
ASSOCIATION, FAIR SHARE HOUSING CENTER, M&M REALTY
PARTNERS, LLC interested parties disputing the determination of present and
prospective fair share obligation established by HILLSBOROUGH TWP on
02/27/2025, and;

The Program, having considered the submissions of counsel representing the
HILLSBOROUGH TWP as well as any submissions filed thereto by interested
parties NEW JERSEY BUILDERS ASSOCIATION, FAIR SHARE HOUSING
CENTER, M&M REALTY PARTNERS, LLC hereby recommends an ORDER as
follows:

X The municipality’s filing and the challenge filed by NEW JERSEY

BUILDERS ASSOCIATION, FAIR SHARE HOUSING CENTER, and

Page | 1



SOM-L-000148-25 04/14/2025 Pg 2 of 2 Trans ID: LCV20251091438

M&M REALTY PARTNERS, LLC are decided in accordance with the

Program Recommendation and Statement of Reasons.

Statement of Reasons:

See the attached Program Settlement Recommendation and Statement of Reasons

The Program:
/s/ Mary C. Jacobson, J.S.C. (Ret.)

Dated: 04/10/2025

Mount Laurel Judge:

The Program’s decision is [laccepted for the reasons set forth by the Program,

[accepted for the reasons set forth below, [lrejected, [laccepted/rejected in part.

Findings of Fact and Conclusions of law (Rule 1:7-4(a)):

/s/ WILLIAM G. MENNEN, J.S.C

Dated: 04/14/2025

Page | 2
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PREPARED BY THE AFFORDABLE HOUSING DISPUTE RESOLUTION
PROGRAM:

In the Matter of the Township of Superior Court of New Jersey
Hillsborough Law Division, Civil Part

Docket No. SOM-L-148-25

Program Recommendation

For Present Need of 111 Units and
Prospective Need of 565 Units for the
Township of Hillsborough

THIS MATTER, having come before the Affordable Housing Program,
pursuant to the Complaint for Declaratory Judgment filed on January 29, 2025 (“DJ
Complaint”) by the Township of Hillsborough (“Petitioner” or “Municipality” or
“Township”), pursuant to N.J.S.A. 52:27D-304.2, -304.3, and -304.1(f)(1)(c) of the
New Jersey Fair Housing Act, N.J.S.A. 52:27D-301, et seq. (collectively, the “FHA”
or “Act”), and in accordance with Section II.A of Administrative Directive #14-24
(“Directive #14-24”) of the Affordable Housing Dispute Resolution Program (the
”Program”), seeking a certification of compliance with the FHA;

AND IT APPEARING that, on October 18, 2024, pursuant to the FHA (as
amended), the New Jersey Department of Community Affairs (“DCA”) issued its
report entitled “Affordable Housing Obligations for 2025-2035 (Fourth Round)”,

setting forth the “present need” and prospective need” obligations of all New Jersey

Page | 1



SOM-L-000148-25 04/14/2025 Pg 2 of 32 Trans ID: LCV20251091438

municipalities for the Fourth-Round housing cycle (the “DCA’s Fourth Round
Report”);

AND IT APPEARING that, pursuant to DCA’s Fourth Round Report, the
Present Need obligation of Hillsborough has been calculated and reported as 111
affordable units, and DCA’s Prospective Need obligation of the Township has been
calculated and reported as 565 affordable units;

AND IT APPEARING that, the Amended FHA requires municipalities that
wish to receive immunity for the Fourth Round by participation in the Program must
file a “binding resolution no later than January 31, 2025 which contains the
Township’s calculation of its Fourth-Round fair share obligations and must “file an
action regarding the resolution with the Program.” N.J.S.A. 52:27D-304.1(f)(1)(b);

AND IT APPEARING that, the Municipality, represented by Eric Bernstein,
Esq., timely adopted Resolution 51-2025 on January 28, 2025, agreeing to DCA’s
calculation of Present Need of 111 units, but seeking a downward deviation from
DCA’s calculation of Prospective Need of 565 to 270 units based on their planner’s
report asserting that DCA had included many acres of property in its land capacity
analysis that should have been excluded from consideration;

AND IT APPEARING that, challenges to the Municipal calculations were
timely filed by Fair Share Housing Center represented by Joshua Bauers, Esq., by

the New Jersey Builders Association (NJBA) represented by Richard J. Hoff, Esq.
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and Thomas Carroll, Esq., and by M & M Realty Partners LLC (M & M), represented
by Douglas Wolfson, Esq. and Irina Elgart, Esq., with each challenger disputing the
Township’s Prospective Need obligation and supporting DCA’s Prospective Need
obligation, and each challenge being supported by a separate expert report;

AND IT APPEARING that, the Administrative Office of the Courts (AOC)
and the Program appointed and assigned the case to Program member Judge Mary
C. Jacobson, retired, to manage the proceedings, host settlement conferences and
make recommendations to the Mount Laurel Judge in accordance with the FHA
statute and the AOC Directive;

AND IT APPEARING that, the appointed Program member has fully
considered all the submissions and arguments of counsel for all parties, the various
planners’ reports, and the DCA report, and it further appearing that the Program
member conducted two settlement conferences on March 17, 2025 and March 28,
2025, and the Program member also conducting a session on March 28, 2025, when
settlement was not achieved;

AND IT APPEARING that, the AOC appointed an independent special
adjudicator affordable housing expert to work with, make recommendations, and to
assist the Program, working closely with the Program member, and Beth McManus

having been appointed as special adjudicator in this matter;

Page |3
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AND IT APPEARING that, the March 17, and March 28, 2025, settlement
conferences and the March 28, 2025 session were conducted on notice to all parties
and that local officials, attorneys, and planners for Hillsborough, Fair Share, NJBA,
and M & M participated,

AND IT APPEARING that, Hillsborough had not included in either its
Resolution or Declaratory Judgment Complaint detailed information about
properties excluded from consideration as developable in the Township’s calculation
of its Prospective Need number of 270, which is 295 units less than the DCA number
of 565, and that Hillsborough did not provide that detailed data to Fair Share prior
to the first settlement conference despite Fair Share’s requesting that information,
thus hampering Fair Share’s ability to analyze the basis for Hillsborough’s
calculation of its land capacity factor;

AND IT APPEARING that, the Township did provide parcel information to
Fair Share and the special adjudicator following the March 17, 2025, settlement
conference, and that Fair Share analyzed the information and made a settlement offer
just prior to the second settlement conference on March 28, 2025, but that the
Township refused the offer, thus rendering mediation unsuccessful;

AND IT APPEARING that, NJBA and M & M also did not reach a resolution
with Hillsborough as to Prospective Need so that the Program conducted a session

on the record on March 28, 2025, with the Program member hearing arguments from
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the four parties in support of their positions regarding the Prospective Need
calculation that should be assigned to Hillsborough for the Fourth Round housing
cycle, and the Program member deciding to reserve decision at the end of the session
to allow for further consideration;

AND IT APPEARING that, after reviewing the arguments of all parties, the
Program member finds the DCA calculation of 565 units of affordable housing to be
the only calculation being advocated before the Program that complies with the Act,
1s reasonable, and furthers the interest of low and moderate income households, and
therefore the Program member recommends to the Mt. Laurel Judge of Somerset
County that this obligation be endorsed and effectuated, establishing the Prospective
Need for Hillsborough at 565 units, for the reasons set forth in the Program
member’s Statement of Reasons accompanying this Recommendation;

AND IT APPEARING that, Hillsborough will now be able to move on to the
compliance phase to address the remaining issues as the Township develops its
Housing Element and Fair Share Plan during the compliance process pursuant to the
FHA and the AOC Directive; and

For all those reasons, as well as the analysis set forth in the Program member’s
Statement of Reasons, the Program member hereby recommends for consideration
and review that an ORDER be entered by the Somerset County Mt. Laurel Judge as

follows:

Page |5
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Accepting the Challenge of Fair Share, NJBA and M&M and adjusting the
Municipal Affordable Housing Present and Prospective Need obligation of the
Township of Hillsborough without revoking its immunity such that same be, and
hereby is, fixed as 111 affordable units of Present Need for the Fourth-Round
housing cycle, and that the Prospective Need obligation of the Township of
Hillsborough be, and hereby is, fixed as 565 affordable units for the Fourth Round
Housing cycle;

And the Program also is recommending that an order be entered that the
Municipality is hereby authorized to proceed with preparation and adoption of its
proposed Housing Element and Fair Share Plan for the Fourth Round, incorporating
the calculations set forth above by or before June 30, 2025, as provided for and in
accordance with the FHA and Section III.A of Directive #14-24, without further
delay;

And the Program recommending that any and all “challenges” to the
Petitioner’s Housing Element and Fair Share plan as adopted pursuant to Paragraph
3 above must be filed by August 31, 2025, by way of Answer/Objection filed in the
eCourts and as provided for and in accordance with Section III.B of Directive #14-
24;

And the Program also is recommending that a copy of this Recommendation

and the accompanying Statement of Reasons shall be deemed served on counsel for
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all parties and the Program Chair upon its posting by the Court to the eCourts case

jacket for this matter pursuant to R. 1:5-1(a) and R. 1:32-2A.

Respectfully submitted by the Program:

By: /s/ Mary C. Jacobson
Hon. Mary C. Jacobson, J.S.C. (Ret.)

Dated: April 10, 2025

Page | 7
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Mount Laurel Judge:

The Program’s decision is [laccepted for the reasons set forth by the Program, [

accepted for the reasons set forth below, [rejected, [laccepted/rejected in part.

Findings of fact and conclusions of law (Rule 1:7-4(a)):

Hon. , J.S.C.

Dated:

Page | 8
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STATEMENT OF REASONS SUPPORTING RECOMMENDATION OF
AFFORDABLE HOUSING DISPUTE RESOLUTION PROGRAM TO
MT. LAUREL JUDGE

CASE: TOWNSHIP OF HILLSBOROUGH, Docket No. SOM-L-148-25
PROGRAM MEMBER: MARY C. JACOBSON, J.S.C. (Ret.)

RECOMMENDATION: PROSPECTIVE NEED OF 565 (Endorsing DCA’s
Calculation of Prospective Need advocated by Fair Share Housing Center,
NJBA, and M & M Realty Partners)

INTRODUCTION
Establishing a methodology to calculate the affordable housing obligation

for New Jersey municipalities in the 50 years since S. Burlington County NAACP

v. Twp. of Mount Laurel, 67 N.J. 151 (1975), has bedeviled each of the three

branches of government in this State. Achievement of the constitutional
requirement recognized in that decision remains a work in progress across the
decades, as has been the case for even more well-established constitutional goals.
The Legislature’s most recent effort to establish a framework to determine
municipal fair share obligations for what is known as the Fourth Round housing
cycle (2025-2035) is set forth in its March 2024 amendments to the Fair Housing
Act, N.J.S.A. 52:27D-302 to 313.3. (““Act”). That statute directed the Department
of Community Affairs (“DCA”) to “conduct a calculation of regional need and
municipal present and prospective obligations™ in accord with the formulas set
forth in the Act. N.J.S.A. 52:27D-304.1(c). DCA accomplished this task in
October 2024 when it published its results in its report, Affordable Housing
Obligations for 2025-2035 (Fourth Round) Methodology and Background Report
(DCA Report), assigning numerical obligations to all non-exempt municipalities
(qualified urban aid municipalities are exempt from Prospective Need obligations

as set forth in N.J.S.A. 52:27D-304.3(c)1)).



SOM-L-000148-25 04/14/2025 Pg 10 of 32 Trans ID: LCV20251091438

Notably, however, DCA’s calculations of need are non-binding and can be
rejected by any municipality that offers an alternative calculation that complies
with the requirements of the Act. N.J.S.A. 52: 27D-304.1(e). Under the statutory
framework, therefore, towns could either accept DCA’s calculation of Prospective
Need or provide an alternate calculation consistent with the Act’s guidance. Either
way, the Legislature directed municipalities to adopt binding resolutions
establishing their fair share obligations for the Fourth Round by January 31, 2025,
and then--immediately thereafter--to file declaratory judgment actions in Superior
Court seeking orders confirming their obligations. The fair share need claimed by
the towns meeting these requirements is then “established by default and shall bear
a presumption of validity...unless challenged by an interested party on or before
February 28, 2025.” N.J.S.A. 52:27D-304.1(f)(1)(b). That 440 New Jersey
municipalities filed resolutions and complaints by the statutory deadline and that
more than 280 of those towns accepted the DCA calculations demonstrate the

efficacy of the new Fourth Round process implemented by the Act.

Anticipating controversy over the municipal fair share obligations, however,
the Legislature created a new mechanism for promptly resolving those disputes.
First, the Act provides that any such challenge must be filed by February 28, 2025,
and must state how the municipal calculation fails to comply with N.J.S.A.
52:27D-304.2 and 304.3. In addition, challengers need to provide their own
calculation of the fair share obligations determined in a way that is consistent with
the Act. To consider those challenges in the first instance, the Legislature
established the Affordable Housing Dispute Resolution Program (Program),
N.J.S.A. 52:27D-313.2, and required the Administrative Director of the Courts to

create procedures to resolve challenges expeditiously. In Administrative Directive

#14-24, “Affordable Housing Dispute Resolution Program — Implementation”
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(Dec. 12, 2024), the Director established a panel of seven retired Superior Court
judges tasked with conducting settlement conferences in cases where the
calculation of affordable units is disputed, assisted by “special adjudicators” who
are qualified planning experts. If the matter is not resolved at the settlement
conference, the retired judge assigned to the case “shall conduct a ‘session’ and
shall consider the pleadings and papers filed in the case and the arguments of
counsel and interested parties who have filed challenges.” Id. at 5. Following
completion of the session, the Program member shall issue a written decision.
That decision constitutes a recommendation that will be referred to the Mt. Laurel
judge in the vicinage where the municipality is located “for an order accepting,
rejecting, or accepting in part/rejecting in part the Program’s decision and

establishing the municipal fair share obligation.” Ibid.

While most municipalities accepted the obligations assigned to them by
DCA, over 150 towns timely proffered revised calculations. Notably, all the towns
deviating from the DCA calculations are seeking reductions in their Prospective
Need numbers for the Fourth Round. Prospective Need represents a projection of
housing needs for low and moderate-income households based on the development
and growth reasonably likely to occur in a municipality or region over the next ten
years. N.J.S.A. 52:27-304(j). Those municipalities objecting to DCA’s
establishment of their Prospective Need number filed resolutions and declaratory
judgment actions in the Superior Court asking that their alternate calculations be
accepted as binding. Although those towns not contesting the number of
affordable units assigned to them by DCA also filed resolutions and declaratory
judgment actions, they are not subject to the challenge process discussed here and
may proceed to the next phase of the Fourth Round by developing Housing
Elements and Fair Share Plans based on their DCA-calculated obligations. As
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noted above, that so many towns have accepted their obligations so early in the
Fourth Round appears to be unprecedented and reflects the credibility of the
statutory design crafted by the Legislature.

It has become clear from a review of the challenges that almost all the
municipalities that are seeking downward adjustments to DCA’s calculations are
relying on revisions to the land capacity factor computed by DCA. The land
capacity factor considers the amount of undeveloped land in each town that can
accommodate development. This factor was among the most difficult to analyze in

the Third Round. Indeed, as noted in In Re Mun. of Princeton, 480 N.J. Super. 70,

106 (Law Div. 2018), because of “the shortcomings in available data sets,” errors
were inherent in every model before the court. For one thing, the satellite imagery
used in the Third Round, while identifying vacant land, was outdated and could not
exclude vacant land that was not developable for a whole host of reasons such as
the existence of deed restrictions, certain environmental constraints, and
development projects that had been constructed in the years after the satellite

imagery was produced.

Perhaps recognizing the difficulties faced by the trial court, the Legislature
specified that the land capacity factor “shall be determined by estimating the area
of developable land in the municipality’s boundaries, and regional boundaries”
utilizing the most recent land use/land cover data published by the Department of
Environmental Protection, data from the American Community Survey, MOD-IV
Property Tax List data from the Division of Taxation, and construction permit data
from DCA. N.J.S.A. 52:27D-304.3(c)(4). Once the available area is totaled for
each town, the model provides that it be weighed based on the planning area type
in which the land is located according to the table set forth in N.J.S.A. 52:27D-
304.3. 1d. Then, “After the weighing factors are applied, the sum of the total
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developable land area that may accommodate development in the municipality and
in the region shall be determined.” N.J.S.A. 52:27D-304.3(c)(4). Finally, the Act
provides that the “municipality’s share of its region’s developable land shall be its
land capacity factor.” Id. See also, DCA Report at 14-18. Thus, the Legislature
directed that DCA prepare estimates of developable land on both a municipal and

regional basis.

This emphasis on a regional approach was consistent with the overall
methodology for determining Statewide Prospective Need, which is calculated by
adding up the need for each of the State’s six regions. Once regional need is
established utilizing the updated formula set forth in the Act, drawn in part from
the Princeton decision establishing a methodology for the Third Round, it is
allocated to each eligible municipality in the region where that town is located
using three allocation factors. DCA described this process in its October 2024
Report determining affordable housing obligations for the Fourth Round. Two of
the allocation factors--the equalized nonresidential valuation factor and the income
capacity factor--have been accepted by all but a few towns, with only the land
capacity factor becoming a major focus of dispute. Once the three allocation
factors have been determined, the Act provides that they shall be averaged “to
yield the municipality’s average allocation factor for distributing gross regional
prospective need to the municipality.” N.J.S.A. 52:27D-304.3(c)(5). Finally, DCA
multiplied the Prospective Need for each region by each constituent municipality’s
average allocation factor and a regional adjustment factor to yield each town’s

Fourth Round Prospective Need housing obligation. DCA Report at 18.

Even though the Legislature directed that DCA use the most recent land
use/land cover data consisting of aerial imagery prepared by the U.S. Geological

Survey and modified by DEP, the most recent imagery available was from 2020.
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Unfortunately, even though this dataset was much more recent than what was
available in the Third Round, it nonetheless was somewhat out of date by 2024,
especially given recent development, including the ongoing construction of
inclusionary affordable housing completed or underway as part of the Third
Round. In any event, apparently recognizing the shortcomings inherent in the use
of this satellite imagery to identify land unavailable for development, DCA
performed some adjustments to the resulting information. While DCA noted that it
had compared vacant land captured by satellite mapping with tax data to identify
land that should be excluded, its “success was limited” due to the quality of the tax
information. DCA Report at 18. Similarly, construction permit data, while utilized,
was imprecise because the data were “neither standardized nor consistent” among
all municipalities. Id. at 16. Yet, DCA proceeded to use the datasets required by
the Act that reflected “the statutorily defined Housing Regions 1 through 6,
planning area weights established in the Act, and municipal boundaries...to isolate
and identify vacant land at the municipal and regional levels.” Id. at 17. The
municipal land area was then reduced to reflect undevelopable land based on GIS
mappings of open space, wetlands, open waters, preserved farmland, and a few
other land use categories. Notably, DCA manually reviewed approximately 22,000
vacant parcels to identify and remove land that was unavailable for development,
including homeowner association common areas, detention basins, and road and
utility rights of way. Other adjustments were made as described in the DCA
Report. Then DCA added together the resulting developable land areas for all
municipalities within each housing region to determine that region’s total
developable land. As noted above, once DCA calculated the land capacity factor, it
averaged the equalized nonresidential valuation factor, income capacity factor, and
land capacity factor for each municipality into an average allocation factor. Then

DCA multiplied the Prospective Need for each Housing Region by each constituent
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municipality’s average allocation factor and a regional adjustment factor for each
housing region to yield each town’s number of Prospective Need units. The totals

for all towns are set forth in the DCA Report. DCA Report at Appx. A.

Most of the towns seeking reductions in the numbers assigned to them by
DCA based their objections on analyses of local lands to demonstrate that many of
the properties included as developable by DCA are not, in fact, vacant or
developable. Many town planners submitted detailed reports demonstrating that
parcels considered by DCA could not be developed for many reasons. Among the
most prominent assertions were that DCA included lands that were preserved open
space, constrained by significant environmental conditions, or included highway or
utility rights of way. Additionally, many municipalities excluded parcels that were
already developed with common area open space not available for new building
and other properties that were designated for affordable housing in the Third
Round, had been granted local approvals, and were engaged in or nearing
construction. After listing each property and the reason for its exclusion, many
town planners reduced the amount of acreage available for development,
recalculated the land capacity factor based on that decrease, and reduced the DCA
obligation to reflect the lower land capacity factor. Some municipalities subtracted
the amount of their developable land from the regional total as well as from their
municipal total but did not consider decreasing the region’s developable land for
similar reductions taken by other towns in the region. Other planners followed a
similar approach but the towns they represented did not submit detailed parcel-by-
parcel information when filing their municipal resolutions and declaratory
judgment complaints, although most towns provided the particularized data upon
request to challenger Fair Share Housing Center (Fair Share) during the mediation

Pprocess.
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Fair Share filed challenges against more than 65 municipalities that reduced
their obligations based on a revised land capacity factor, supported by an expert
report authored by Dr. David Kinsey (Kinsey Report). Its major objection is that
most towns focused only on removing from their analyses certain lands found
developable by DCA within their municipal borders without reducing the regional
amount of developable land and without considering the impact of all reductions
taken by other towns in the region upon the regional Prospective Need number.
Such an approach, Fair Share argues, impermissibly dilutes the regional amount of
Prospective Need because the lost units from each municipality embracing this
approach are not recaptured through a reallocation to assure that the total regional
and statewide Prospective Need established by DCA can be met. Indeed, the
Kinsey Report notes that if all the reductions in fair share obligations taken by the
more than 150 municipalities that rejected the DCA numbers are accepted, over
13,000 affordable units would be lost, totaling a decrease of over 16%. Kinsey
Report at 3-4. In addition, Dr. Kinsey reviewed the land in those municipalities
seeking lower land capacity factors, applying a uniform and carefully considered
list of reasons to include property as developable and to exclude properties as
unavailable for development, Kinsey Report at 19-23. He then performed his own
calculations to determine Fair Share’s land capacity factors for each of those
towns, recalculated the developable land in the regions, and performed a new full
allocation of Prospective Need based on the numbers he generated. Although
many towns have argued that the Kinsey reallocation of Need to the municipalities
that lowered their affordable housing obligations is not sanctioned by the 2024
amendments to the Fair Housing Act, Fair Share claims that Prospective Need,
once determined through an accepted uniform methodology, has always been fully
allocated to eligible towns and that the Act makes no provision for a lower than full

allocation. Moreover, Fair Share contends that no town proposed a regional
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method for consistently identifying developable land, using instead varying criteria

to exclude only local parcels that had been included in DCA’s analysis.

While taking this position, Fair Share offered two distinct alternatives. First,
it asserted that DCA had followed the statutory requirements for determining the
land capacity factor and that it was reasonable to accept DCA’s results and
accompanying municipal allocations. This approach has the benefit of applying a
uniform methodology to all eligible municipalities statewide. Moreover, Fair
Share explained that local concerns regarding land that may not be developable can
be addressed at the compliance stage when towns formulate their Housing
Elements and Fair Share Plans. Municipalities can rely on vacant land adjustments
and durational adjustments that show the lack of utility service in an area to ensure
that development is directed to appropriate properties and, in the process, may
reduce their ultimate housing obligations. The trial court relied on this opportunity
for applying compliance mechanisms in selecting a methodology for determining
the land capacity factor in the Third Round despite the significant flaws in
available datasets. In Re Mun. of Princeton, 480 N.J. Super. at 106.

Alternatively, Fair Share examined individual town’s revised land capacity
analyses to determine if the exclusions of parcels as undevelopable were
“potentially reasonable.” To guide that determination, as noted above, Dr. Kinsey
developed his own uniform exclusion categories, including, for example, dedicated
and preserved open space, public utility easements, NJDOT properties,
environmental constraints, cemeteries, parking lots, and small properties unable to
support multi-family dwellings. (See Kinsey Report at 19-24 for a full list of
exclusions). The Kinsey Report also cited what Fair Share deemed to be invalid
exclusions relied upon by some municipalities, such as undeveloped land not deed-

restricted, even if owned by non-profits, as well as municipal sites proposed for
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development but without local approvals, properties currently without sewer
service, and lands in Planning Areas 4 or 5, while noting that these lands are
weighted zero in the allocation formula. Fair Share then reviewed the claims of all
municipalities that had relied on revised land capacity factors against the uniform
criteria for exclusion that Dr. Kinsey had formulated. Fair Share went on to
calculate a new land capacity factor for 155 of the municipalities that had reduced
their DCA obligations, created a new total of developable land for Regions 1-5,
and then reallocated the regional Prospective Need among the municipalities in the
region that had deviated downward from DCA’s calculations. Notably, Fair Share
did not allocate need among the towns in each region that accepted DCA’s
numbers, not wanting to penalize them in any way for their reliance on DCA’s
calculations, which Fair Share deemed reasonable. In addition, Fair Share did not
do a reallocation for Region 6 since only one town qualified for it. Through this
process, Fair Share allocated all of the regional need in Regions 1-5 so that the full
Prospective Need number of affordable units for these regions was achieved.
Despite addressing all the municipalities that sought reductions from DCA -
calculated fair share obligations in the Kinsey Report, Fair Share filed challenges
in only 67 cases. Once the challenges were lodged with the Affordable Housing
Program, Fair Share proceeded to mediation of its challenges, settling most of
them. For Hillsborough, Fair Share supported endorsement of the DCA calculation
of Prospective Need due, in part, to the town’s failure to timely provide sufficient
information for Fair Share to review the municipality’s exclusions from

developable acreage prior to the Program’s first settlement conference.

The New Jersey Builders Association (“NJBA” or “Builders”) filed
challenges against every town that deviated downward from the DCA calculations

of Prospective Need, supported by an expert report of planner Mr. Creigh
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Rahenkamp (Rahenkamp Report). In their challenges, the Builders sought to have
the Program adopt the DCA numbers for every municipality that rejected DCA’s
calculations to ensure that the full affordable housing need for each region was
met. They contend that each town that revised downward its land capacity factor
deviated from the Act by going beyond the datasets selected by the Legislature for
determining the factor and by substituting in place of those datasets a parcel-by-
parcel review of vacant land in the town that is more appropriately submitted at the
compliance stage in support of a vacant land adjustment. In doing so, the Builders
argue, the towns are focusing only on land within their borders and ignoring the
impact of their actions on the regional tally of developable land that is a critical
aspect of the allocation process established by the Legislature. While Mr.
Rahenkamp recognized that a detailed parcel review may be more accurate in
identifying developable land than the DCA approach using satellite imagery, tax
data, and construction permit data specifically identified in the Act, he observed
that DCA followed the Legislature’s explicit direction, utilized a uniform approach
across the State to determine the total amount of developable land in each region,
and then calculated the percentage of each town’s share of that regional
developable land in identifying the municipality’s land capacity factor. He

admitted, as the court found in In Re Mun. of Princeton, 480 N.J. Super. at 106,

that all previously used datasets for determining the land capacity factor were also
“inherently inexact,” but that each methodology used in previous rounds had
identified “workable surrogates” that were applied uniformly statewide to allocate
the total amount of Prospective Need to all eligible municipalities. To deviate from
such a consistent approach in the Fourth Round as more than 150 towns are
asserting, he opined, would impermissibly dilute DCA’s unchallenged calculation
of Statewide need, an unacceptable result. Indeed, he estimated that if all the

reductions in obligations taken by the towns that rejected DCA’s numbers are

11
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added together, approximately 14,000 units of affordable housing would be lost.
Rahenkamp Report at 3-4.

The Builders acknowledged that the Act allows towns to propose their own
methodologies in determining Prospective Need, but that the Legislature intended
that authorization to mean the development of a comprehensive, uniformly applied

model as was offered by a consortium of municipalities in In Re Mun. of

Princeton, 480 N.J. Super.70 passim, and not an individualized approach limited to

one town. Such a comprehensive model, the NJBA noted, should be designed, as
in the past, to allocate all regional need among every eligible municipality. To
support this position, Mr. Rahenkamp cited COAH’s response in the Second Round
to the criticism that satellite data like what the Legislature directed be used in the
Fourth Round did not accurately identify the amount of developable land available
in any municipality. In its Comment, COAH noted that use of satellite imagery to
identify developable land was “a reasonable and fair tool” with which to calculate
regional totals of such land that would then be used to allocate housing need to all
the municipalities in the region. 25 N.J.R. 5765 (Dec. 20, 1993). While COAH
admitted that the satellite data did not produce “precise estimates” of undeveloped
land in each town, it nonetheless classified land consistently and was an
appropriate mechanism for allocating need to towns in each region. Ibid.
Consequently, COAH noted that it would not accept challenges asserting errors in
the satellite data showing vacant land in particular municipalities but would only
accept proof that the regional share of undeveloped land was incorrect. Ibid. The
Builders rely heavily on COAH’s conclusion that, “the focus in such a
determination must not be on the estimate of undeveloped land for any one
municipality; but rather on the relationship defined by the undeveloped land in a

specific municipality divided by the undeveloped land in the housing region.”

12
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Ibid. Based on this rationale, NJBA argues that municipalities’ individualized
alterations of the land capacity factors calculated by DCA using legislatively
approved data must be rejected since those towns have not analyzed the issue of
developable land in a regional context. From a purely mathematical perspective,
the Builders contend that towns that reduced their acreage of developable land on a
parcel-by-parcel basis changed the numerator of the calculation to establish the
land capacity factor without changing the regional denominator in contravention of
past practice without explicit legislative approval. NJBA thus endorsed the DCA

calculation of Prospective Need for Hillsborough.

A third challenge to Hillsborough’s Prospective Need calculation was filed
by M & M Realty Partners (M&M). M & M owns property in Hillsborough that
was included in the Township’s Third Round affordable housing obligation. It
appears that M & M may want to have some of its property included in the Fourth
Round, with a higher density than has currently been approved. M & M initially
supported application of the DCA Prospective Need number of 565 to
Hillsborough but later advocated for an even higher number of affordable units

based on an expert report from its planner Ms. Christine Cofone.
HILLSBOROUGH

The Township of Hillsborough is in Somerset County, a municipality in
Region 3. DCA assigned a Present Need to the town of 111 units, which has been
accepted at this stage of the Mt. Laurel process. However, with the filing of its
affordable housing resolution and Declaratory Judgment Complaint, Hillsborough
asserted a Prospective Need of 270 units, 295 fewer units than DCA’s number of

565. This disparity was one of the largest reviewed by this Program Member.

Hillsborough supported its revision to the DCA Prospective Need

calculation with a short unsigned and undated planner’s report. That report asserted
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that while DCA had found 1,049 acres of developable land in the Township, that
total should be drastically reduced to 159 acres. The enormous decrease in
developable acreage reduced Hillsborough’s land capacity factor from 8.97% to
2.33%, resulting in a smaller average allocation factor and huge loss of affordable
units. Notably, in contrast to many other reports reviewed by this Program
member, the planner’s report for Hillsborough, attached to its Resolution and
Declaratory Judgment Complaint, did not contain a parcel-by- parcel explanation
justifying the exclusions of properties from acreage that was available for

development. Rather, it was summary in nature.

After reviewing all the Resolutions and Complaints filed in the Fourth
Round and identifying all the municipalities that had reduced their Prospective
Need numbers below those calculated by DCA, Fair Share retained Dr. David
Kinsey to prepare a report, which it attached to all the Answers it filed to support
the over 60 challenges it lodged with the Affordable Housing Dispute Resolution
Program. While many municipalities provided detailed reports to support their
reductions in developable acreage, Hillsborough was one of several towns that did
not attach sufficient information to its pleadings for Dr. Kinsey to analyze.
Without that information, Fair Share could not replicate what Hillsborough had
done to so significantly reduce its Prospective Need. Consequently, Fair Share
requested that information. Nonetheless, it was not forthcoming before Fair Share
filed its challenge. As a result, Fair Share did not include Hillsborough in its
alternate analysis reviewing exclusions from developable acreage but instead
supported imposition of the DCA number of 565 affordable units. Kinsey Report
at 27.

Despite taking that position, Fair Share once again asked for the detailed

information prior to the first settlement conference on March 17, 2025. Special
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adjudicator Beth McManus requested the data as well. Once again it was not
forthcoming. Since there was no factual basis for the parties to resolve their
differences, resolution of the matter failed. However, yet another request for the
additional information was made. That request was satisfied when Hillsborough

turned over the data.

All parties gathered again for a second settlement conference on March 28,
2025. By that time Dr. Kinsey had performed an analysis of the information
provided by Hillsborough. Fair Share offered the new calculation of 542, but the
Township rejected it. NJBA continued endorsing DCA’s number of 565, which
Fair Share also supported when its settlement figure was rebuffed. M & M,
however, had examined the parcel information provided by Hillsborough and
presented a report from planner Christine Cofone contending that developable
acreage in the Township exceeded even the total calculated by DCA. Once again,
efforts at settlement failed and the Program moved immediately to conduct a

session at which counsel for all the parties argued their positions.

At the session, Fair Share urged the Program to adopt the DCA number of
565. Mr. Bauers argued that Hillsborough’s calculation of Prospective Need must
be rejected by the Program because it did not comply with the statutory scheme set
forth in the 2024 Amendments to the Fair Housing Act. Specifically, Fair Share
argued that when Hillsborough filed its Resolution and Declaratory Judgment
Complaint, it provided insufficient information to support its claim that its reduced
obligation conformed to the requirements of the Act. Consequently, Mr. Bauers
asserted that Hillsborough was not entitled to the presumption of validity provided
to municipalities whose calculations complied with the Act. N.J.S.A. 52:27D-
304.1(f)(1)(b). Then, even when Fair Share reached out to the Township asking

for more data, the request was ignored. The request continued to be ignored even
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as Fair Share and the Program’s special adjudicator tried to prepare for the first
settlement conference on March 17, 2025. Notably, in two other matters handled
by this Program member, Sayreville (Dkt. No. MID-L-569-25) and Hopewell (Dkt.
No. MER-L-232-25), Fair Share sought similar information after filing its
challenge, received it, analyzed the new data, and went on to settle the Prospective
Need calculations with both municipalities. Hillsborough’s failure to cooperate
with the Program in a timely fashion contributed to the lack of success at the
settlement conferences and undermined the Legislature’s emphasis on resolving

affordable housing obligations through mediation.

In addition, Fair Share asserted that by presenting only an individualized
approach to its land capacity factor that focused solely on properties within the
town, Hillsborough upended the regional approach espoused by the Legislature.
Mr. Bauers contended that by altering only its area of developable land and
ignoring the rest of the region when many towns in Region 3 were also reducing
developable acreage failed to comply with the Act’s requirement of full allocation
of regional Prospective Need. Mr. Bauers found it illogical for Hillsborough to
have accepted DCA’s calculation of total Prospective Need for Region 3 based on
the statutory methodology, and to have accepted DCA’s Region 3 total of
developable land based upon the datasets identified by the Legislature, while
rejecting in such great magnitude DCA’s calculation of the town’s land available
for development that had been based upon the same datasets used for the regional
total. He was baffled by the town’s conclusion that DCA had miscalculated its
developable acreage by 70%-80% while accepting DCA’s calculations for all other

towns in Region 3.

NJBA argued in support of DCA’s obligation for Hillsborough, contending
that the Program should recommend 565 affordable units to the Mt. Laurel Judge
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in Somerset County because it was the product of the only methodology that uses
statewide data sources and applies them consistently to every eligible municipality
in New Jersey. While acknowledging that there is no perfect statewide dataset that
captures all developable land in the State, the Builders assert that imperfections
characterize every model, past and present, given the complex nature of the
endeavor undertaken by the Legislature. They further contend that any
overinclusion by DCA of land that is available for development in Hillsborough
does not undermine DCA’s uniform application of the criteria spelled out in the
Act for determining the land capacity factor because no other approach is as
consistent and as fair to all municipalities as the one adopted by DCA—an
approach that closely tracks and implements the directives in the Act. Moreover,
the Builders point out that the Legislature did not include municipal parcel reviews
as part of the calculation for determining developable land. Such an exercise, they
assert, is what is commonly done at the compliance stage in support of a request
for a vacant land adjustment. Hillsborough, NJBA contends, substituted its own
criteria for identifying land available for development of affordable housing in
place of the datasets that are specifically set forth in the statute. And the categories
used to exclude land as unavailable for development--when finally provided on a
parcel basis-- were of the town’s own making without reference to the Act or any
uniformly accepted method of land classification designed to implement the Mt.

Laurel doctrine.

In accord with Fair Share, NJBA takes Hillsborough to task for adjusting
only its land capacity factor and ignoring land available for development in Region
3 as a whole. The Builders argue that since the town’s “share of the region’s
developable land shall be its land capacity factor,” N.J.S.A. 52:27D-304.3(c)(4),

the Township would need to apply the same exclusion criteria to every
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municipality in the region as part of its allocation calculation to be consistent with
the Act. Failure to do so, NJBA contends, results in a calculation that fails to
satisfy the full Prospective Need for Region 3 and thus unconstitutionally dilutes
both the municipal and regional obligations to provide low-and-moderate income
housing. The Builders also stress that the Legislature directed the distribution of
“gross prospective need to” each municipality, citing N.J.S.A. 52:27D-304.3(c)(5),
meaning that the allocation of need to each town in the region must add up to the

total regional need to satisfy the legislative scheme.

M & M Realty echoed many of the arguments made by Fair Share and
NJBA. M & M went even further, however, citing an expert report dated March
28, 2025, prepared by planner Christine Cofone (Cofone Report) after she obtained
from Hillsborough some of the specific information Fair Share and the special
adjudicator had requested. Based on her analysis, and using only some of the
properties she was able to analyze, Ms. Cofone concluded that Hillsborough had at
least 1,460 acres of developable land—far in excess of the 1,049 acres that DCA
had used to calculate the Township’s Prospective Need. Cofone Report at 1. Since
her review was based on an incomplete sample, she did not recalculate the town’s
obligation, but did provide further ammunition to attack Hillsborough’s

calculations as woefully inadequate.

In opposition to the presentations of the challengers, Mr. Bernstein first
addressed the arguments made by M & M. He claimed that M & M’s property had
been included in Hillsborough’s Third Round Housing Element and that its
participation here was intended to obtain leverage against the town in an effort to
revise what M & M had committed to provide in the Third Round. In fact, he
asserted that, given their specific commercial interest to increase the density on a

property Hillsborough had excluded from Fourth Round development, M & M
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should not have been permitted to participate in a proceeding to establish the
affordable housing obligation for the town. In response to the arguments of Fair
Share and NJBA, Mr. Bernstein relied on the Legislature’s decision to make
DCA'’s calculations non-binding, asserting that this provision opened the door for
the town to develop its own method of calculating its land capacity factor.
N.J.S.A. 52:27D-304.1(e). As to the argument that Hillsborough’s reduction in
units prevented the achievement of full statewide allocation of Prospective Need,
Mr. Bernstein asserted that there was nothing in the Act to require that a full
allocation of regional need be spread among every eligible town in the region.
Simply put, he claimed that the Act provides no mechanism for a town to
reallocate any regional need lost if it decreases its obligation by adjusting its land
capacity factor based on reducing the land available for development in the
municipality. He claimed that Hillsborough was entitled to reduce its own
Prospective Need while relying on DCA’s calculation of the developable land in
all other municipalities in Region 3, even though many of them submitted their
own parcel reviews, thus diminishing their land capacity factors, the amount of
land available for development in Region 3, and their own fair share obligations.
In response to the Township’s failure to timely provide information supporting its

land capacity calculation, he simply replied that he could not change the past.
ANALYSIS

As the arguments of the parties demonstrate, calculating an affordable
housing obligation for New Jersey’s municipalities remains mired in controversy.
Nonetheless, this Program member must make a recommendation to the Mt. Laurel
Judge in Somerset County to establish Hillsborough’s Prospective Need obligation
for the Fourth Round by applying “an objective assessment standard,” to the facts
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and circumstances presented in this matter as required by N.J.S.A. 52:27D-
304.1(H)(1)(c).

By any objective standard, Hillsborough frustrated the settlement process.
Intended by the Legislature as a way to quickly resolve disputes over housing
obligations, Hillsborough undermined the mediation procedure by repeatedly
failing to provide important information to the court, the Program, and the
challengers. First, the brief, summary report the town attached to its Declaratory
Judgment Complaint did not explain in necessary detail how it had arrived at its
conclusion that only 270 units constituted its Prospective Need. Then it stymied
Fair Share and the special adjudicator in their efforts to understand and respond to
what the Township had done in terms of parcel exclusions from developable
acreage by failing to supplement the inadequate initial report before the first
settlement conference despite being asked for that important data. The town’s lack
of cooperation was particularly egregious given the extremely tight time frames
adopted by the Legislature for interested parties to file challenges and for the
Program to review challenges and make recommendations to the statewide Mt.
Laurel Judges. Indeed, especially since the town’s assessment of developable
acreage was so far below what DCA had found, it was particularly important for
Fair Share and the special adjudicator to understand the source of Hillsborough’s
calculations. Without that information, the first settlement conference was
virtually useless. Hillsborough’s recalcitrance also raised questions about the

credibility of its projection of Prospective Need.

After Hillsborough provided the parcel information, however, there appeared
to be some movement in positions. While the town raised its obligation to 383 on
the record at the session, that number remained far below the DCA obligation of

565. And Hillsborough’s revision served to underscore the lack of reliability in its
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original calculation of 270. Notably, special adjudicator Beth McManus stated on
the record at the session that she could not verify the veracity of the town’s
revision, even though she had found some of the property exclusions by
Hillsborough reasonable. Fair Share raised further questions about Hillsborough’s
analysis in a supplemental report by Dr. Kinsey dated March 27, 2025. He first
noted that Hillsborough had miscalculated the total acreage examined. The
Township had been claiming that it had studied 1,049 acres when in fact Dr,
Kinsey found that the parcels added up to 926.18 acres. He did accept some of the
property exclusions from developable land claimed by the town but rejected many
of them. He concluded his analysis by stating that his model, based on a uniform
set of exclusions and inclusions, resulted in a Prospective Need of 542 units. That
number is much closer to the DCA number of 565 than to either the town’s original
or revised obligation. These concerns led to further erosion in the reliability of the

Prospective Need advocated by the municipality.

Turning to the Township’s arguments, Hillsborough first attacked M & M’s
participation in the Program. Notably, the Act authorizes challenges by interested
parties as long as they are filed by February 28, 2025. N.J.S.A. 52:27D-304.1(f)(1)
(b). That broad language allows M & M as a developer owning property in
Hillsborough to challenge the Prospective Need number adopted by the town. To
the extent that M & M raised issues about projects already approved in the Third
Round, and proposed seeking a higher density on that property, those issues were
beyond the scope of the current proceeding to establish a Prospective Need
obligation. Prior to the session on March 28, 2025, however, M & M provided an
expert report from planner Christine Cofone that directly addressed developable
land in Hillsborough. To the extent that report suggested that the DCA number of

affordable units was more accurate than the Township’s much lower calculation, it
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was relevant and was considered by this Program member, again calling

Hillsborough’s position into question.

The Township’s main argument is that the Legislature’s decision to make
the DCA numbers advisory at N.J.S.A. 52:27D-304.1(e) opened the door for towns
to employ their own calculations to establish Prospective Need. But it is also
important to recall that the Legislature provided as well that municipal calculations
would bear a presumption of validity only if not challenged and then only if
established in accordance with N.J.S.A. 52:27D-304.2 and 304.3 of the Act.
N.J.S.A. 52:27D-304.1(f)(1)(b). Examining the record in this case against the
objective assessment standard established in the Act raises further questions about

the town’s proposed land capacity factor.

First, while the Legislature declared that DCA’s analysis was non-binding,
the statute provided a comprehensive methodology for establishing municipal
obligations, including specific datasets for DCA to use to calculate the land
capacity factor for every eligible town. N.J.S.A. 52:27D-304.3(c)(4). Over 280
municipalities accepted DCA’s calculations of Prospective Need, including their
land capacity factors. Against this uniform application of statutory requirements,
Hillsborough and other towns employed locally specific parcel reviews not
identified by the Legislature as part of determining land capacity. The advantage
of that approach is that in many instances towns corrected obvious errors in
categorization made by DCA. DCA itself recognized in its Report how difficult a
task it had been to determine what land in each town was developable, noting that
the datasets mandated by the Legislature had “significant limitations in their use.”
DCA Report at 15. Indeed, while endorsing the DCA calculations as reasonable,
Fair Share created an alternate model that examined parcels to reflect whether land

was actually developable or restricted in use due to preservation, environmental

22



SOM-L-000148-25 04/14/2025 Pg 31 of 32 Trans ID: LCV20251091438

constraints, already existing development and other reasons. Notably, however,
Fair Share undertook this exercise utilizing a uniform set of exclusions and
inclusions that it applied consistently to the towns that had done a parcel review
that lowered their Prospective Need numbers. In contrast, Hillsborough’s planner
relied on an analysis without reference to a uniform standard. Absent a settlement
agreement as to some or all of these parcels, this Program member—relying on an
objective assessment standard-- endorses the consistent methodology used by DCA
to identify land available for development in the Fourth Round over the ad hoc

methods used by Hillsborough.

Further support for rejecting the town’s calculation of Prospective Need
arises from the great disparity between the DCA and Fair Share numbers and the
municipality’s calculations. This Program member agrees with Mr. Bauers that it
was incongruous that Hillsborough would accept all DCA’s calculations except for
the land capacity factor and then deviate so strikingly in that single category.
Moreover, while not wading deeply into the allocation controversy, starting the
settlement process with a full regional allocation of Prospective Need is consistent

with past practice, including the methodology adopted in In Re Mun. of Princeton,

480 N.J. Super. 70 passim. Indeed, that approach is supported by the statutory
language providing that a municipality’s average allocation factor should be used
“for distributing gross regional prospective need to the municipality.” N.J.S.A.
52:27D-304.3(c)(5). To accept the Township’s low baseline Prospective Need here
could lead to further erosion of a significant number of affordable units at the
compliance phase, while endorsing the higher Prospective Need identified by DCA
and supported by NJBA, M & M, and by Fair Share when its slightly lower

number was not accepted, would prevent that result. Also persuasive is that even
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with the higher affordable housing obligation, Hillsborough retains the right to

seek reductions in units when it develops its Housing Element and Fair Share Plan.

On balance, therefore, given the record in this matter, this Program member
rejects the Hillsborough Prospective Need calculation of 270 and its revised
obligation of 383 and recommends that the Mt. Laurel Judge for Somerset County
adopt a Prospective Need number for the town of 565. Since Hillsborough did
make its filing by the statutory deadline, however, the Program recommends that

Hillsborough’s immunity not be revoked.
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PREPARED BY THE AFFORDABLE HOUSING DISPUTE RESOLUTION
PROGRAM:
IMO Mine Hill Township MRS-L-313-25

PRELIMINARY STATEMENT

The calculations that were reviewed and form the basis for this program
member’s recommendation do not include any regional need calculation that
occurred in prior rounds. An omnibus argument made by virtually all the
challengers/ objectors contend the municipality’s calculation of the prospective
need obligation must fail because all that was considered was the developable land
in each municipality. This allocation or reallocation has no basis in the Fair
Housing Act as amended in 2024.

OPINION

In advance of the fourth round of Mt. Laurel (2025-2031) the New Jersey
legislature amended NJSA 52: 27D-301) on March 20, 2024. These recent
amendments to the New Jersey Fair Housing Act (the Act) quantify each
municipality’s fourth round prospective need obligation. Each municipality then
has the ability to calculate its own fourth round prospective need based on the
methodology contained in the Act.

It is important to note that the Act as amended established that the regional

need is assigned to municipalities based on regional shares of three factors:
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1. The increase in nonresidential valuation.
2. An income factor; and
3. A land capacity factor.

For purposes of this recommendation the focus will solely be on the land
capacity factor. Pursuant to the amended act, the DCA was tasked with calculating
the land capacity factor as part of its calculation to arrive at a municipality’s
prospective need.

The DCA had the arduous task of determining the acreage of developable
land for each municipality in the state. This was done by satellite GIS data and as
acknowledged by the DCA not every site included in the land capacity factor
should, could and must be developed. The DCA’s calculations of the land capacity
factor in a large share of the municipalities surveyed include far too much acreage.
This is the precise reason the DCA’s numbers for prospective need were not
binding while the municipalities own determination of its land capacity forth and
hence its prospective need obligation for the fourth round was given a presumption
of validity.

In preparation for the fourth round of Mt. Laurel (2025-2035) the New
Jersey legislature amended section 2 of P.LL 1985, ¢ 222 (C.52:27D) The pertinent
parts of this amendment tasked the DCA to calculate the prospective needs of New

Jerseys 564 municipalities. These calculations were completed in October of 2024.
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The newly amended statute required municipalities seeking a certified compliance
to adopt a binding resolution memorializing its prospective need obligation by
January 31, 2025. The municipality then had to February 3, 2025, to file an action
with this program by February 3, 2025. An interested party wishing to challenge
that number is to file its objection or challenge by February 28, 2025.

In this matter, the DCA calculated the Township of Mine Hill’s prospective
need at 65 units. This is in contrast to the township’s number at 47. Fair Share who
did not appear in this matter, did do the calculations and its number for the
prospective need of Mine Hill was 48.

In this matter a challenge filed by M&T at Mine Hill LLC challenge puts the
developable acreage 5.399 acres more than Mine Hill’s .539 acres. The DCA has
estimated the developable acreage at 14.979 acres.

In reviewing all parties’ calculations, the recommendation by this program
member is based on the well-reasoned planners report submitted by M&T at Mine
Hill is to adopt the total acreage of developable property at 5.938 acres and thereby

recommend the prospective need obligation is 54 units.

Respectfully submitted by the Program:
By: /s/ Thomas Brogan, P.J.Cv (Ret.)

Hon. Thomas Brogan, P.J.Cv (Ret.)
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AT ARM’S LENGTH: MUNICIPALITIES

ARE GIVEN GREATER LEEWAY TO

WILENTZ [F]MASIER

—ATTORNEYS AT LAW—
WILENTZ, GOLDMAN & SPITZER, P.A. S PEEGEY BB D S iSSATION

UNDER THE LRHL

By Donna M. Jennings, Esq. and Anthony J. Zarillo I1I, Esq.

On March 6, 2025, the New Jersey Superior Court,
Appellate Division issued a decision in Blackridge
Realty,_Inc. v. City of Long_Branch. Significantly for
developers to note, the Opinion analyzes the interplay
between the Municipal Land Use Law (“MLUL”) and
the Local Redevelopment and Housing Law (“LRHL”)
within the context of a developer’s payment of costs to
the municipality associated with a redevelopment project.
More specifically, the Court found, among other things,
that the “LRHL does not impose any restrictions limiting
payments to the recovery of costs the municipality will
incur as a direct result of the redevelopment project, as
long as the fee is negotiated at arm’s length and collected
to effectuate the purpose of the LRHL and the
[municipality]’s Master Plan.”[1]

In 1996, Long Branch adopted a Redevelopment Plan to
rehabilitate an area within the City known as Beachfront
South.[2] The requirements for new construction along
the Redevelopment Area included a maximum density of
thirty units per acre, a forty-foot maximum distance
between buildings, a thirty-five percent maximum
building coverage, and an eighty-foot maximum building
height.[3]

Redeveloper 290 Ocean, LLC (“290 Ocean”) proposed a
redevelopment project to the City, necessitating an
amendment to the Redevelopment Plan because it altered
several restrictions.[4] In response, the City Council
adopted an Ordinance that amended the Redevelopment
Plan only as to 290 Ocean’s project.[5S] The Amendment
provided that there would be no density restriction, the
maximum distance between buildings was increased to
sixty feet, maximum building coverage was set at fifty
percent, and the maximum permitted building height was
one hundred feet.[6] In passing the Amendment, the
Ordinance provided that the proposal was consistent
with the City’s Master Plan and in the City’s best
interest.[7]

The Council also adopted a separate resolution which
designated 290 Ocean as the redeveloper and authorized
its redevelopment agreement, which required 290 Ocean
to pay a $2 million fee to the City “to ‘benefit the City’s
redevelopment areas’ and serve as ‘an additional
community benefit’ to address any impacts borne by the
City relating to the redevelopment.”[§] A final ordinance
provision was adopted which authorized the
appropriation of the $2 million payment to the
“Developer Contributions Trust Fund” for the purpose
of expanding and renovating the City’s senior center.[9]
Plaintiff Blackridge, another redeveloper, filed a
complaint in lieu of prerogative writs, challenging the
amendments and the $2 million payment.[10]

Specifically, Blackridge argued, among other things, that
“the [$2 million] payment the City received from 290
Ocean was improper because it lacked a rational nexus
to 290 Ocean’s redevelopment project, it was obtained
through negotiation, and it was a ‘pay[ment] for
approvals under an unreviewable  assessment
regime.’”[11]
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In assessing the legality of the $2 million fee paid to the  advice of legal counsel prior to the commencement of a
City, the Court noted that the MLUL imposes a far more  redevelopment proposal to ensure that all financial
stringent criteria on municipalities for the fees they can  aspects of a project are thoroughly explored.

charge a developer.[12] Namely, pursuant to the MLUL,

a municipality can only charge developers their pro-rata  References:

share of the cost of providing off-tract water, sewer, [l] Blackridge Realty, Inc. v. City of Long Branch, __ N.J.
Super. __ (slip op. at 3-4) (App. Div. 2025); [2] Id. (slip op. at
4); [3] Id. (slip op. at 4-5); [4] Id. (slip op. at 3); [5] Id. (slip op.
at 5); [6] Id. (slip op. at 5-6); [7] Id. (slip op. at 6.); [8] Ibid.; [9]
R Ibid.; [10] Ibid.; [11] Id. (slip op. at 8) (second alteration in
municipality can charge the developer, and the payment original); [12] Id. (slip op. at 11-12); [13] Id. (slip op. at 11)

must be connected to “reasonable and necessary”  (quoting N.J.S.A. 40:55D-42); [14] Id. (slip op. at 11-12); [15]

improvements.[14] Id. (slip op. at 12); [16] Ibid. (alterations in original); [17] Ibid.;
[18] Id. (slip op. at 13); [19] Id. (slip op. at 17) (quoting

In contrast, the LRHL does not have a nexus  N.J.S.A.40A:12A-2(a)); [20] Ibid.; [21] Id. (slip op. at 17-20).

requirement.[15] Rather, the municipality is provided the

ability to “negotiate and collect revenue from a

redeveloper to defray the costs of the redevelopment  About the Authors

entity” “to carry out and effectuate the purposes of [the

LRHL] and the terms of the [municipality’s]

redevelopment plan.”[16] Thus, as long as the payment

will defray the costs of redevelopment, any amount can

be negotiated.[17]

drainage, and street improvements.[13] Based on this
language, the MLUL requires there to be a “strict nexus”
between the developer’s project and the amount the

Donna M. Jennings, Esq. is a shareholder and
co-chair of the Land Use Team at Wilentz,
Goldman & Spitzer, P.A. in Woodbridge,
New Jersey. She represents numerous
developers before local municipal planning
and/or zoning boards, and has litigated
appeals in both state and federal courts on

. their behalf.
The Court reasoned that the use of the word “negotiate”

in the LRHL and the absence of a pro-rata formula
supports the conclusion that municipalities enjoy
discretion in determining the amount of the payment and
in deciding how those monies will be used.[18] Thus, the
Court held that the $2 million payment was lawful
because its proffered use to renovate the senior center
conformed to the Redevelopment Plan’s “overall goal
[of] bring[ing] about a compact and integrated ensemble
of public and private places that support year-round uses
related to living, working[,] and recreation[,] and
visitation.”[19] The payment was also congruent with the
LRHL’s purpose to address “deterioration in . . . public
services and facilities.”[20] Thus, because the City was
transparent in its enactment of the Plan Amendment, the
payment was found to be lawful.[21]

Anthony J. Zarillo III, Esq. is an associate on
the Land Use Team at Wilentz, Goldman &
Spitzer, P.A. in Woodbridge, New Jersey. He
focuses his practice on all aspects of land use,
redevelopment, and related litigation

This decision clarifies the principle that municipalities are
given greater leeway in negotiating payments for the
recovery of costs they may incur through a
redevelopment project than they otherwise would have
under the MLUL. It is therefore prudent to seek the
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PER CURIAM



Defendant Zoning Board of Adjustment of the Township of Weehawken
(Board) appeals from the June 19, 2023 Law Division order reversing the
Board's denial of plaintiff ET Management & Investors LLC's application for
site plan approval and variances, and the July 21, 2023 order denying its motion
for reconsideration. Based on our review of the record and the applicable legal
principles, we affirm.

L.

Plaintiff owns property identified as "Block 25, Lots 8 and 9,” commonly
known as 115-117 Hackensack Plank Road, in Weehawken (the property). On
February 10, 2020, plaintiff applied for final site plan approval and variances
for a four-story, ten-unit multi-family residential building (the project). The
property is in the R-4 Residential District, where a multi-family residential
building is a permitted use.

The project includes a glass lobby and automated parking system on the
ground floor, a mezzanine level above the lobby to be used as an amenity space,
and three residential floors starting on the second floor. The second floor
contains one two-bedroom and three one-bedroom units; the third and fourth
floors contain three two-bedroom units.

The application sought variances for height and density, as well as bulk
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variances for lot width, side yard setback, lot coverage, landscaping, and
parking.! Specifically, the application sought variances for density because 5.3
residential units are allowed but ten are proposed, and parking because nineteen
spaces are required but twelve are proposed.

On October 27, and November 10, 2020, the Board held hearings on
plaintiff's application. Plaintiff presented expert testimony from its project
architect, John Nastasi, two traffic engineers, Corey Chase and Craig Peregoy,
and a professional planner, John McDonough. The Board relied on testimony
from its planner, Jill A. Hartmann, and a September 20, 2020, report she
prepared for the Board.?

Nastasi testified there are currently three structures on the property
including a house, garage, and multifamily structure that "sits on .. . the rear
property line and the west property line" that would be replaced by a single,
three-story building with a twenty-foot rear yard setback. The "[twenty]-foot

rear yard opening [would allow] the neighbors behind . . . and to the west ... a

' On appeal, the Board addresses only the variances for density and parking.
All other issues are waived. Green Knight Cap., LLC v. Calderon, 469 N.J.
Super. 390, 396 (App. Div. 2021) (quoting Woodlands Cmty. Ass'n v.
Mitchell, 450 N.J. Super 310, 319 (App. Div. 2017)).

2 Hartmann's report is not included in the appellate record. We will rely on
the Board's summary of her testimony and report.
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clear view out." According to Nastasi, the project includes tones, materials, and
architecture that fit with the scale and character of the neighborhood and make
"it . . . feel like a nice bookend with the beautiful historic building” to the east.

The project incorporates a twenty-four-foot driveway to accommodate
two-way traffic, an automated parking lift system for eleven vehicles at the rear
of the property, and an additional accessible parking stall near the lobby, for a
total of twelve parking spaces. Nastasi testified he previously used the
automated parking system in multiple buildings and "it has become the industry
standard.” It is a mechanical system not unlike an elevator, and if there is a
maintenance problem the maintenance company deploys repair people to the site
the same day.

Chase, a traffic engineer, testified he conducted a "traffic impact study”
to assess the effect the project would have on traffic in the area and opined 1t
would be "a very low traffic generator.” His study was conducted according to
the trip generation projections published by the Institute of Transportation
Engineers (ITE), which is the national and state standard for developing traffic
projections for a residential development. Chase testified the proposed ten
residential units would generate less than five trips during peak commute hours.

Chase also testified he performed a "pre- and post-development level of
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service analysis at the adjacent signalized intersection of Hackensack Plank
Road and Gregory Avenue” and concluded, "due to the limited traffic impacts
associated with the [project], there [would be] no degradations in level of service
between the pre- and post-development conditions.” In other words, "the
signalized intersection at Hackensack Plank Road and Gregory Avenue would
continue to operate in the same manner [in] which it does today with or without
the proposed [project].”

Chase testified although Residential Site Improvement Standards (RSIS)
indicate the project would require nineteen parking spaces, "[RSIS] only
provide[s] one parking requirement for the entire state of New Jersey.” He noted
RSIS acknowledges “different conditions warrant alternate parking
requirements.” He testified, according to the data from the United States Census
Bureau for Weehawken and the particular census tract the property is located in,
"the number of vehicles parked per rental unit is 0.92 . . . within the township,”
and "1.06 vehicles per rental unit” within the census tract. Based on that data,
Chase opined only nine to eleven parking spaces are necessary and twelve
parking spaces would be "more than adequate” for the project. Chase testified
the site could accommodate the loading and unloading of trucks by utilizing the

driveway and two-way, twenty-four-foot driveway.
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On November 10, Chase was unavailable and Peregoy, a traffic engineer,
testified regarding the driveway and antomated parking system. He explained
the twenty-four-foot driveway would accommodate delivery, repair, and utility
vehicles because they could park on one side of the drive aisle and leave "a
[seventeen-foot-width]" for other vehicles to pass. In addition, there is a parking
lane in front of the property where delivery vehicles, such as Amazon and UPS,
could stop to make deliveries without blocking traffic. Peregoy also played a
video demonstrating how the automated parking system works and testified such
systems are "becoming more and more common” and "seem to be very
effective.”

McDonough testified the property is comprised of two oversized lots,
which combined to form an oversized lot just under 6,000 square feet, thirty-
three percent larger than required in the zone. According to McDonough, both
lots are currently over-developed. "Lot 8 is developed with...a non-
conforming garage accessory structure in the front yard [that] . . . is directly in

1

line with the back yards of . . . four or five homes .. .." The project would
replace the existing structure with open space, eliminate the non-conforming

condition, and provide a rear yard that conforms with the zoning requirements.

Lot 9 is developed with a house that has no parking.
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The lots are adjacent to a parking lot on one side and an older house on
the other. There is an eight-story housing project building to the rear, a four-
story building "behind the site on the next street,” and a building that varies
between three and four stories in front. McDonough testified the project would
not "pierce the skyline or create a skyline” or “"create something . . . distinctly
different than some of those other buildings . . . in the neighborhood,” but would
blend into the area around it. There is currently very limited capacity for service
vehicles on the street and the project "actually mak(es] that better by providing
some pull-off space.”

McDonough testified the project is for a permitted use in the R-4 district,
and the lot dimensions of area and depth, the number of stories, and the front
and rear-yard setbacks conform with the applicable zoning ordinances. The
project requires a variance for width because the property is forty-five and one-
half feet where fifty feet is required, but that is an existing condition.

McDonough also testified side yard setback relief is required because
twelve feet is needed, and the application calls for zero feet on the side that abuts
the parking lot and three and one-half feet on the other side. However, the side
yard setback for a conforming one, two, or three family dwelling is only three

feet, and the three and one-half foot setback is not "substantially different than
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what could be realized"” under a different conforming plan. As for lot coverage,
the existing lot is "substantially covered over now," and the proposed seventy-
two percent coverage would be an "overall site betterment[] . . . ."

McDonough testified the density variance is required because the
proposed density is seventy dwelling units per acre where forty are permitted.

Regarding the density variance, McDonough testified plaintiff meets the

statutory test for relief under Grubbs v. Slothower, 389 N.J. Super. 377 (App.
Div. 2007), after weighing the positive and negative criteria. As to the positive
criteria, McDonough testified the project: (1) promotes the general welfare by
creating new more efficient and modern housing and advances the goal of
providing a desirable living environment; (2) proposes a use of the property
more in harmony with the area than leaving the two lots with the existing
conditions; (3) promotes a more desirable visual environment; and (4) promotes
the efficient use of land.

Addressing the negative criteria, McDonough testified the project
accommodated any problems associated with the additional density including:
parking, utilities, construction, storm water control, buffering, fire safety,
building code, aesthetics, accessibility, and appropriate unit size. McDonough

also testified the proposed density of approximately seventy dwelling units per
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acre is in harmony with the neighborhood because there is a variety of density

types in the area. Specifically, he testified:
Block 32, [1Jot 5 . . . has a density of [seventy] dwelling
units per acre.... [N]eighboring [l]Jot 10, there[is]
density equivalence of [eighty] dwelling units per acre.
And then .. .the...condos [at 85 Maple Avenue],
which 1s a new multi-family development less than ten
years old. Same zone. Just a chip shot away from the
subject site. We[are] looking [at seventy-one] dwelling
units per acre. So ... the [seventy]-plus units per acre
that the [a]pplicant i1s proposing here is not out of
character with other developments . . . in the area here.

The height variance is required because the proposed height is forty-eight
feet where forty feet is permitted. According to McDonough, the additional
height 1s required to provide additional parking and accommodate the amenity
space in the mezzanine level. As to the positive criteria, he testified this increase
1s not a substantial departure from the intent and purpose of the zoning plan, and
it provides for an amenity inside the building that promotes wellness and public
health. As to the negative criteria, he opined the extra height will not block
scenic views, will blend with the variable building heights in the area, will not
give one property an advantage over another, and will create an open space in
the back of the site.

With respect to the bulk variances, McDonough testified the relief is

justified under the flexible "c¢” variance test. N.J.S.A. 40:50D-70(c)(2). The
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sethack relief is not substantially different than a conforming development, and
the lot coverage is not substantially different than what is currently there and is
mitigated by the proposed engineering improvements. With respect to parking,
McDonough testified the supply will meet the demand and the site will function
safely and efficiently. Overall, McDonough testified the project "is consistent
with good planning principles” and "certainly meets the statutory criteria for
all . .. the relief [sought] ...." He continued, "[t]he project is not going to
create overcrowding, overdevelopment, or an imposing structure that is going to
overwhelm the area, but in fact . . . will blend very well.”

The Board also heard comments from several members of the public, both
for and against the application. Some expressed concern over the size of the
proposed building; the adequacy of parking; and the impact on the surrounding
area and traffic.

After the close of the November 10, 2022 public hearing, the Board voted
unanimously in favor of a motion to deny the application because it "does not
have significant enough or adequate . . . parking for [the] area.”

On January 26, 2021, the Board adopted a resolution memorializing its
decision to deny the application (the January 2021 Resolution). The resolution

summarized the testimony of plaintiff's expert witnesses and noted it "relie[d],
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in part, upon the testimony . . . of . . . Hartmann, . . . who testified as to each of

the variances sought . . . as well as the deficiencies in the [a]pplication . . ..'
The Board determined, "the variances sought would be a substantial detriment
to the public good and that the benefits do not outweigh the detriments that
would result from . . . the proposed project.”

Specifically, the Board noted:

The proposed mechanical parking is insufficient for the
proposed number of units and the limited public
parking in the area (both on and off-street) will not
accommodate the additional vehicles that the [p]roject
will bring to the immediate neighborhood both from
residents and visitors. The Board did not find the
proposed driveway to be a sufficient alternative and
believed [it] created as many problems as it solved. It
has also been determined that the [p]roject cannot
accommodate the problems created by the proposed
increased density, specifically with respect to traffic
circulation, off-street parking(,] and the impact on the
surrounding properties with respect to building
coverage and side yard setbacks. Given the existing
traffic conditions, the limited availability of public
parking in the area . . . and the surrounding properties,
the proposed structure is simply too large for the
neighborhood.

Plaintiff filed a complaint in lieu of prerogative writs challenging the
Board's denial of its application. On June 21, 2022, the court held a trial and
determined, in an oral opinion, the January 2021 Resolution failed to set forth

an adequate factual basis for the Board's decision. The court noted the basis for
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the Board's denial was "parking and traffic issues caused by the size and density
of the project,” but the January 2021 Resolution did not set forth any facts to
support that determination. Rather, the evidence summarized therein supported
plaintiff's contention that the project provided sufficient on-site parking. By
order dated June 22, 2022, the court vacated the January 2021 Resolution and
remanded the matter for the Board to adopt a new resolution based on the
existing record.

On August 23, 2022, the Board adopted an amended resolution, again
denying plaintiff's application. The amended resolution is substantially
identical to the January 2021 Resolution, except it notes the Board relied on
Hartmann's September 20, 2020, report and summarized her testimony as
follows:

Hartmann testified that the proposed twelve . .. off-
street parking spaces wlere] insufficient where
nineteen . . . spaces are required and noted that the
stacked, mechanical parking system proposed ... was
not recognized by [Weehawken] and/or [the] Board
(resulting in only five ... official off-street parking
spaces) and would not be able to accommodate visitors
or trucks or larger vehicles, even with the use of the
driveway, as there [are] no dedicated spots for visitors
or vendors. She also testified that the issue of parking
[is] further exacerbated by the fact that on-street
parking is permitted [on] only one side of Hackensack

Plank Road, that there [are] no more than five . . . off-
street parking spaces [in the immediate area] and that
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the [plroject would actually eliminate [two] on-street
spaces in front of it on Hackensack Plank Road.
Hartmann further testified, with respect to density, that
she did not believe there was adequate site circulation
and that she was concerned about the proximity to the
residential buildings [in the area] . . .. Given the small
side yard setback and the fact that the [p]roject is
significantly  taller than those buildings, ...
[Hartmann] testified that she believed that was an
impact on neighboring structures. She also testified
that while 85 Maple Avenue may have a similar density
to the [plroject, there is significantly more parking
available at 85 Maple Avenue, which proposed a
redevelopment of existing industrial use that is
significantly different than the residential use of the
[plroject.

The Board noted it “disagree[d] with ... Nastasi's contention that the
mechanical parking space and adjacent driveway are sufficient to accommodate
the parking needs of the site” and "given its particular knowledge and expertise
regarding local traffic and parking conditions, [it] disagree[d] with the
contentions of the [a]pplicant’s traffic experts regarding the [p]roject's impact
on thereupon.”

The Board added:

Given the issues with parking, both on street and off-
street, and site  circulation, [it] reject[ed]
[McDonough's] contention that benefits of granting the
parking variance outweighed the detriments of so
doing. Moreover, given its substantially taller height,
and its proximity to adjacent buildings, and the

testimony of neighboring residents, [it] reject[ed]
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[McDonough's] contention that the height was
appropriate and not a substantial departure from the
intent of the [o]rdinance. Likewise, [it] disagree[d] that
the site can handle the problems associated with the
increased density to almost double what is permitted in
that zone.

Plaintiff filed a second complaint in lieu of prerogative writs challenging

the Board's second denial of its application. On June 1, 2023, the court held a

trial and again reversed the Board's decision in an oral opinion.

The court found:

[T]he evidence as addressed in the amended resolution
was overwhelmingly in favor of the applicant. There
is no explanation in the amended resolution as to the
reasons for rejecting ... all three experts that were
presented by the applicant, the amended resolution just
says, we disagree, we disagree, we disagree. . . .

Simply saying, I do[not] care what your expert
says, 1 disagree is, by definition, arbitrary and
capricious and unreasonable.

The court also noted if the Board chooses to ignore expert testimony, it

needs to:

[Glive a rational, reasonable, articulable basis based
upon evidence in the record as to why [the Board 1s]
rejecting it, i.e., the expert assumed facts that are
incorrect. Here[are] the facts that were wrong. And
therefore, because of that[,] [the Board is] not relying
on that expert opinion. . . . [Glood rational reasons to
reject an expert opinion besides nothing else but, I
disagree, I disagree.

14
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After remanding the matter, the court expected to "get an amended
resolution back" explaining why plaintiff's traffic expert's conclusions were
incorrect. Instead, "[t]he amended resolution . . . states that 'given its particular
knowledge and expertise, i.e., the personal beliefs of a [B]oard member,
regarding local traffic and parking conditions, the [B]oard disagrees with the
contentions of the applicant's traffic experts . . . plural, regarding the project’s
impact on the community." That[is] not enough."

The court determined,

there [are] no factual findings of the [Board] in this
amended resolution except to say, we do[not] like those
opinions so we[ are] going to reject all of them. They
relied upon [Hartmann's] opinion, a planner, she[is] not
even a traffic expert, to find that the parking [proposed]
was insufficient.

Ultimately the court found, "[t]here is nothing in [the amended resolution]
that would rationally support the [B]oard's . . . decision to reject so many expert
qualified witnesses' testimony in favor of this application.”

On June 19, 2023, the court entered an order reversing the Board's denial
of ET Management's application for the reasons set forth in its June 1, 2023 oral

opinion. On June 29, 2023, the Board moved for reconsideration, which the

court denied by order entered July 21, 2023.
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On appeal, the Board argues the court erred in finding its decision was
arbitrary, capricious, and unreasonable. Specifically, the Board argues its
findings of fact and legal conclusions were sufficient to support its denmials of
the density and parking variances. The Board also contends the court erred in
rejecting the testimony of its professional planner.

We affirm substantially for the reasons set forth in the court's June 1, 2023
oral opinion. We add the following comments.

I1.

"When reviewing a trial [judge's] decision regarding the validity of a local

board's determination, 'we are bound by the same standards as was the trial

[judgel." laceby v. Zoning Bd. of Adj. of Borough of Englewood Cliffs, 442

N.J. Super. 450, 462 (App. Div. 2015) (quoting Fallone Props., LLC wv.

T

Bethlehem Twp. Plan. Bd., 369 N.J. Super. 552, 562 (App. Div. 2004)).

"[W]hen a party challenges a . . . board's deciston through an action in lieu of
prerogative writs, the . . . board's decision is entitled to deference.” Kane Props..
LLC v. City of Hoboken, 214 N.J. 199, 229 (2013). Thus, we must "give
deference to the actions and factual findings of local boards and may not disturb
such findings unless they [are] arbitrary, capricious, or unreasonable.” Jacoby,

442 N.J. Super. at 462. Local zoning boards have "peculiar knowledge of local
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conditions and must be [afforded] wide latitude in the exercise of delegated

discretion." Kramer v. Bd. of Adj., 45 N.J. 268, 296 (1965).

The Municipal Land Use Law (MLUL) gives zoning boards the power to
grant or deny use, density, and height variances. N.J.S.A. 40:55D-70(d). The
MLUL provides, in pertinent part, that the Board may grant a variance "(i]n
particular cases for special reasons"” for a use prohibited in the district, an
increase in density permitted pursuant to N.J.S.A. 40:55D-4, and an increase in
height of a building exceeding ten feet or ten percent of the maximum height
allowed in the district. N.J.S.A. 40:55D-70(d). N.J.S.A. 40:55D-70 requires a
weighing of positive criteria or "special reasons,” and negative criteria showing
that "such variance or other relief can be granted without substantial detriment
to the public good and will not substantially impair the intent and the purpose

of the zone plan and zoning ordinance.” See Sica v. Bd. of Adj., 127 N.J. 152,

155 (1992).

Here, plaintiff sought a density variance pursuant to N.J.S.A. 40:55D-
70(d)(5). Density variances "are subject generally to the same weighing analysis
that applies to other (d) variances. However, . . . if variances of this type are
requested In connection with a permitted use, a lower threshold ...1s

appropriate.” Price v, Himeji, 214 N.J. 263, 296 (201 3) (citation omitted). This
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less demanding standard "reflect[s] the significant differences between
prohibited uses, on the one hand,” and permissible uses that deviate from an

ordinance, on the other hand. Coventrv Square. Inc. v. Westwood Zoning Bd.

of Adj., 138 N.J. 285, 297 (1994).
"Such requests need not demonstrate that the property 1s 'particularly

suitable to more intensive development’ in order to prove 'special reasons’ under

the MLUL." Grubbs, 389 N.J. Super. at 389 (quoting Randolph Town Ctr.
"Rather, in considering such applications, zoning boards of adjustment should
focus their attention on whether the applicant’s proofs demonstrate 'that the site
will accommodate the problems associated with a proposed use with [a greater

density] than permitted by the ordinance.™ Ibid. (quoting Randoph Town Ctr,

324 N.J. Super. at 417) (alteration in original).

A successful applicant for a density variance therefore
must show that despite the proposed increase in
density above the zone's restrictions, and thus, the
increased intensity in the use of the site, the project
nonetheless served one or more of the purposes of
zoning and was consistent with the overall goals of the
MLUL.P!

(Ibid.]

3 The overall goals or purposes of the MLUL are set forth in N.J.S.A. 40:55D-
2.
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"For example, it might be shown that the project promoted a more
desirable visual environment through development of otherwise underdeveloped
or vacant property ...." Id. at 390. "A successful applicant might [also]
demonstrate that the project's construction with the requested density variance
better promotes the character of the neighborhood or better preserves property
values in the adjacent community.” [bid,

"Likewise, in addressing the so-called negative criteria, the applicant
would need to demonstrate that the increase in density would not have a more
detrimental [e]ffect on the neighborhood than construction of the project in a
manner consistent with the zone's restrictions.” [bid. "For example, the
apphcant might demonstrate that the increased proposed density was only
minimally greater than the permitted density in the zone or in adjacent areas.”

Ibid. "The applicant might {also] show that it was unlikely that a minimal

increase intensity would create a 'substantial detriment’ to nearby properties.”

Ibid. (citing Yahnel v. Bd. of Adjustment of Jamesburg, 79 N.J. Super 509, 519

Plaintiff also sought a variance for the number of on-site parking spaces
under N.J.S.A. 40:55D-70{c)(2), often called flexible "¢" variance, which

authorizes variances where the purposes of the MLUL would be advanced, and
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the benefits of the deviation outweigh any detriments. Kaufmann v. Plan. Bd.

for Warren Twp., 110 N.J, 551, 558-60 (1988). N.J.S.A. 40:55D-70(c)(2)

provides, in relevant part:

[Wlhere in an application or appeal relating to a
specific piece of property the purposes of this act . . .
would be advanced by a deviation from the zoning
ordinance requirements and the benefits of the
deviation would substantially outweigh any detriment,
[the Board may] grant a variance to allow departure
from regulations . . . provided, however, that the fact
that a proposed use 1s an inherently beneficial use shall
not be dispositive of a decision on a variance under this
subsection . . . .

"A (c)(2) variance requires a balancing of the benefits and detriments from

the grant of the variance.” Bressman v. Gash, 131 N.J. 517, 523 (1993). The

analysis focuses on advancing the purposes of the MLUL and the benefits to the
community. In sum, the application for a variance under (c)(2) requires:

(1) [That it] relate[] to a specific piece of property; (2)
that the purposes of the [MLUL] would be advanced
by a deviation from the zoning ordinance requirement;
(3) that the variance can be granted without substantial
detriment to the public good; (4) that the benefits of
the deviation would substantially outweigh any
detriment[;] and (5) that the varance will not
substantially impair the intent and purpose of the zone
plan and zoning ordinance.

[Cox et al., N.J. Zoning & Land Use Administration
§ 29-3.3 at 435 (2023) (citations omitted).]
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A zoning board's "resolution must contain sufficient findings, based on
the proofs submitted, to satisfy a reviewing court that the board has analyzed the
applicant’s variance request in accordance with the statute and in light of the
370 N.J. Super. 319, 333 (App. Div. 2004). We reject memorializing resolutions
that "summarize, in a very cursory fashion, the testimony presented by [the
applicant's] witnesses, and reiterate[] selected comments by [bloard members

and the public.” [bid.; see also Cox & Koenig, N.J. Zoning & Land Use

Administration § 19:7-2 (2024) (stating "mere recitals of testimony are not
'findings'").

We are satisfied the court correctly determined the Board failed to make
sufficient findings supported by competent evidence in the record to support its
denial of plaintiff’'s application. The Board relied primarily on the testimony
and report of its planner, Hartmann, for its findings that: (1) the proposed
mechanical parking is insufficient for the project; (2) the limited public parking
in the area will not accommodate the additional vehicles the project will bring
to the immediate neighborhood; and (3) the project cannot accommodate the

problems created by the increased density, specifically with respect to site and
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traffic circulation, off-street parking, and the impact on the surrounding
properties.

On the issue of parking, plaintiff provided expert analysis and testimony
establishing the project would be a very low traffic generator, resulting in "less
than five trips during” peak hours. According to plaintiff's experts, this
insignificant change in traffic would not have a detrimental impact on traffic in
the area. Likewise, plaintiff offered expert testimony in support of its contention
that the twelve parking spaces proposed would be sufficient for the project.

As the court found, the Board simply declared that it disagreed with
plaintiff's experts without any competent factual basis for doing so. The Board
relied on Hartmann who is not a traffic engineer, did not undertake any sort of
parking or traffic study, and did not have any factual basis for her opinions on
parking or traffic.

In fact, Hartmann's opinion on the sufficiency of the proposed parking
spaces was based primarily on her contention that the mechanical parking
system was "not recognized by" Weehawken. Hartmann did not offer any
support for that position or for her decision to disregard plaintiff's expert
testimony on the utility and increasingly common acceptance of such parking

systems. Likewise, Hartmann did not offer any evidence to contradict or
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disprove plaintiff's expert testimony that the project would be a very low traffic
generator and would have not detrimental effect on traffic in the area. Instead,
as the court noted, Hartmann and the Board simply declared that they disagreed
and concluded, without any factual basis, that the project would bring too many
additional vehicles to the immediate neighborhood.

In a similar manner, Hartmann and the Board disregarded plaintiff's expert
testimony that the twenty-four-foot-wide driveway would be able to
accommodate delivery, maintenance, and repair vehicles. Again, without
providing any factual basis, Hartmann and the Board simply declared plaintiff's
experts were wrong and the project could not accommodate the additional
vehicles.

As to density, plaintiff's expert planner testified the proposed density is
similar to other properties In the area and cited several examples in the
immediate vicinity. Hartmann again simply disagreed, contending only that the
property at 85 Maple Avenue did have a similar density, but also had
significantly more parking. Hartmann did not provide any factual basis for her
contention that the Maple Avenue property had significantly more parking and
did not address the other properties in the area identified by plaintiff's expert.

Again, Hartmann's opinion regarding density was based in large part on her
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opinions regarding traffic and parking, that were factually unsupported and
directly contradicted by plaintiff's experts.

As the court aptly noted, the Board's amended resolution was based on the
personal disagreement of the Board members with plaintiff's evidence and
experts, not on competent facts in the record. Because the amended resolution
sets forth only bald conclusions rather than sufficient findings supported by facts
in the record, we conclude the court determined correctly the Board's decision
denying plaintiff's application was arbitrary, capricious, and unreasonable.

We are not persuaded by the Board's argument that the court rejected
Hartmann's testimony because she was not a traffic expert. The court did not
reject Hartmann's testimony. Instead, it gave her testimony less weight because
her opinions were not supported by facts in the record and were contradicted by
plaintiff’s three experts whose opinions were properly supported.

Finally, we are satisfied plaintiff set forth evidence sufficient to support
its requests for variance relief. As to the density variance, plaintiff established
the project: (1) promotes the general welfare by creating new more efficient and
modern housing and advances the goal of providing a desirable living
environment; (2) proposes a use of the property more in harmony with the area

than leaving the two lots with the existing non-conforming conditions; (3)
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promotes a more desirable visual environment; and (4) promotes the efficient
use of land. Plaintiff also established the proposed density was consistent with
the density of other properties in the immediate area and would not create a
substantial detriment to nearby properties. As to the parking variance, plaintiff
established through unrebutted expert testimony the proposed mechanical
parking system is reliable, effective, and is commonly being implemented in
similar projects. In addition, plaintiff established the twelve proposed spots
would be sufficient for the project. The Board failed to offer any competent
evidence to refute plaintiff's supporting expert testimony and evidence.

To the extent we have not addressed any of the Board's remaining
arguments, it is because they lack sufficient merit tc warrant discussion in a
written opinion. R. 2:11-3(e)(1)(E).

Affirmed.
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Third Round Regulations

What is new to the Fourth Round (2025-2035)?

units.
50% market rate = 50% of affordable units.
75% market rate = 75% of affordable units.

90% market rate = 100% of affordable units.

still in Effect
Bedroom Efficiency/one-bedroom units = no greater | Number of bedrooms must be twice the number of affordable
Distribution | than 20% units. (Round up fractions).
Two-bedroom units = at least 30% Two- or three-bedroom units — at least 50% of the affordable
units. (Round up fractions).
— 0
Three-bedrooms = at least 20% Age restricted or supportive — number of bedrooms in affordable
Remainder can be allocated at the units must be 2x the number of affordable units. (Round up
developer’s discretion. Fractions).
Fractional numbers can be rounded up in Age restricted or supportive housing containing 20 or more
either direction to the nearest whole affordable units — two- and three- bedrooms = at least 5% of
number. total affordable units. Penthouse and end-units can be reserved for
market rate sale, so long as the number and distribution of the
affordable units is not negatively impacted. (Round up fractions).
Control For-sale units subject to 30-year control 30-year minimum, but the end of the control period can be
Period period minimum and until end of control specified in the deed restriction.
period or the municipality elects to extend it.
Terminates at the first non-exempt sale at the end of the period.
Any unit that received substantive
certification from COAH previously, was The municipality maintains a right of first refusal to extend the
part of a judgment of compliance, or subject | control period.
to an agreement with the State or
municipality, is still governed by those Seller must provide the municipality 60 days’ notice.
control periods.
To exercise the right of first refusal, the municipality must:
Control period begins when the first
household takes title. 1. Notify the seller in writing 180 days prior to the end of the
control period; and
Conveyances must be made by deed or 2. Issue a new deed extending the control period (20 year-
restrictive covenant. extension if the original control period and extension equal 60
years or greater); and
Municipality previously held a right of first 3. Either, the municipality purchases and conveys the unit to
refusal to purchase at the time of the first very-low, low, or moderate income purchaser; or
non-exempt sale after a 30-year interval 4. The municipality compensates the owner.
from the date of the initial CO.
Rental units subject to a minimum 40-year control period.
Control period for rentals begins on the date the CO is issued and
ends when control period in the deed restriction expires or the
municipality releases the unit after 40 years.
Phasing 25% market rate + 1 = 25% of affordable 25% market rate + 1 = 25% of affordable units.

50% market rate = 50% of affordable units.
75% market rate = 75% of affordable units.

90% market rate = 100% of affordable units.
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Income New to Fourth Round. At least 50% of total affordable units = low- or very-low income.
Distribution

50% efficiency or one-bedroom units = low-or very-low income.
50% three bedroom units — low- or very-low income.
50% four or more bedrooms = low- or very-low income.

Very-low income units must be distributed between each bedroom
count as proportionately as possible, to the nearest whole unit.

Building New to Fourth Round. Affordable rentals must have the same building standards as
Standards market-rate units.

Affordable rentals must be the same building type and within the
same development.

Affordable rental units cannot be physically clustered or located in
less desirable areas of the development.

Exception: Age-restricted and supportive housing may be clustered
for ease of access to on-site medical and social services.

Affordable rentals must be at least the same size as the most
common market-rate unit of the same type and bedroom count.

Every bedroom must have at least one window.

Rentals are always governed by the above standards, even when
mixed with for-sale units.

For-sale affordable units can be clustered provided the building or
housing types are integrated throughout the development.

For-sale affordable units can be different housing product types,
but if townhomes or single-family homes are offered as market
rate options, the affordable units must also contain those options.

Affordable units must maintain the minimum square footage for
the number of inhabitants under NPBH rules or as stated in the
local ordinance, whichever is greater.

About the Authors
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DON'T PUNT: LAND USE BOARDS
CANNOT DELEGATE TO SKIRT THE

TOA RULE

By Donna M. Jennings, Esq. and Jason A. Cherchia, Esq.

It is no secret that developers often find themselves at
odds with municipalities or certain concerned citizens
who oppose a development project. Prior to 2010,
municipalities that were particularly opposed to certain
development were able to adopt ordinances to thwart an
application after it was filed, for example, by prohibiting
the developer’s intended use in the zone. Then known as
the “time of decision” rule, this standard required a land
use board to apply the law as it existed at the time an
application was decided. As recognized by our Supreme
Court, this rule effectively “allowed municipalities to
change .
been filed, even in direct response to an application.”[1]

. . land-use ordinances after an application had

In 2010, the Legislature recognized that the ability of
municipalities to frustrate an application after it was filed
led to unfair results and so adopted the Time of
Application (“TOA”) Rule.[2] The new rule provides that
“those development regulations which are in effect on the
date of submission of an application for development
shall govern the review of that application for
development and any decision made with regard to that
application for development.”[3] Essentially, a land use
board must apply the law in effect at the time a completed
application is filed, regardless of whether a change in law
occurs before the land use board votes. To be entitled to
protection of the TOA Rule, “[ajn application for
shall be purposes of
commencing the applicable time period for action by a
municipal agency, when so certified by the municipal
agency or its authorized committee or designee.”[4]
Today, the TOA Rule is well-accepted as precluding a
municipality from shifting the goalposts once the game
has already started.

development complete for

However, one question remains: what happens in
circumstances when a municipality directs a developer to
another municipal department before a developer can file
an application to the land use board? The Appellate
Division recently answered that question, clarifying that
the TOA Rule applies to protect developers in that

WILENTZ

—ATTORNEYS AT LAW—
WILENTZ, GOLDMAN & SPITZER, P.A.

MASTER
SPONSOR

W JPERET BLE| 0N B ASSIATHN

situation as well.

At the end of 2024, the Appellate Division examined a
case where another municipal endorsement was required
before an application could be filed before the local
planning board.[5S] In that case, Hoboken created the
City’s Cannabis Review Board (“CRB”). Two years
later, the City made obtaining the CRB’s endorsement a
requirement before a cannabis retailer could submit an
application to the Hoboken Planning Board for site plan
approval. To obtain its endorsement, an applicant was
required to submit a series of documents and fees for
CRB review. A cannabis retailer, known as Blue Violets,
looking to open a shop in Hoboken followed this process
and submitted a complete application to the CRB, which
was subsequently scheduled for a hearing.

Before the CRB hearing on Blue Violets’ endorsement
application, the City adopted an ordinance prohibiting
cannabis retailers from operating within 600 feet of a
school. Blue Violets’ location was approximately 200 feet
from a school, and therefore would be precluded by this
new ordinance if it were deemed applicable to Blue
Violets’ application. After receiving the CRB
endorsement, and one day after the new ordinance took
effect, Blue Violets filed its application with the Planning
Board without seeking a variance from the newly-
adopted ordinance concerning the facility’s distance
from a school. Blue Violets’ initial application before the
Planning Board was deemed incomplete. In fact, it was
almost two-and-a-half months after the City adopted the
new ordinance before its application was deemed
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complete. After the Planning Board application was In this decision, the Appellate Division blocked
deemed complete, it was scheduled for a hearing. municipalities from escaping from the TOA Rule by
delegating review authority from a Planning Board to
At the hearing, an objector asserted Blue Violets required  other municipal agencies who might not otherwise be
a variance from the 600-foot requirement of the new  deemed to be “municipal agencies” that are reviewing
ordinance. It argued that because the CRB is a local  “applications for development” within the meaning of
advisory board with no legal authority to approve an the MLUL. By finding that these applications are
application and had less robust application and review  subject to the TOA Rule, the Appellate Division ensured
requirements, Blue Violets’ application could not benefit  that protections intended for developers remain in place
from the TOA Rule. The objector also argued that and that their investment in an otherwise contentious
because Blue Violets could not meet the distance  project cannot be made subject to new roadblocks
requirement, the Planning Board lacked jurisdiction since  invented by a municipality to slow down the approval
a “d(3)” conditional use variance was now required. The  process.
Planning Board disagreed and voted to approve the
application at the conclusion of the hearing. In its  References:

resolution, the Planning Board found that Blue Violets  [1] Dunbar Homes, Inc. v. Zoning Board of Adj. of Franklin,
233 N.J. 546, 560 (App. Div. 2018) (internal citations and

quotations omitted); [2] Ibid.; [3] N.J.S.A. 40:55D-10.5; [4]

N.J.S.A. 40:55D-10.3; [5] Hoboken for Responsible Cannabis,

o Inc. v. City of Hoboken Planning Board, _ N.J. Super. ___

application was protected by the TOA Rule. (App. Div. 2024); [6] Id. (slip op. at 23); [7] Id. (slip op. at 25-
26); [8] Id. (slip op. at 27) (citing Jai Sai Ram, LLC, v.

Hearing the case on appeal, the Appellate Division ruled  Planning/Zoning_Bd., 446 N.J. Super. 338, 345 (App. Div.

in favor of Blue Violets and the Planning Board. It  2016)).

considered the unfairness that the TOA Rule was

intended to prevent: “to stop the practice that permitted  About the Authors

municipalities to change zoning ordinances as a means of

rejecting development applications, because the changed

ordinance would no longer be applicable to the already

submitted application.”[6] In particular, the Appellate

Division expressed concern for the time and money spent appeals in both state and federal courts on

by a developer to pursue an application only for the their behalf.

municipality to change the zoning regulation.[7] Thus, Jason A. Cherchia, Esq. is an associate on the

the court was determined to “follow the spirit of the law” Land Use Team at Wilentz, Goldman &

) . ) Spitzer, P.A. in Woodbridge, New Jersey. He
in applying the TOA rule to a pre-Planning Board focuses his practice on development
application.[8]

applications, planning board and zoning
board hearings, and land use litigation.

began the required approval process by submitting a
complete application to the CRB before the adoption of
the school proximity ordinance, and therefore, the

Donna M. Jennings, Esq. is a sharcholder and
co-chair of the Land Use Team at Wilentz,
Goldman & Spitzer, P.A. in Woodbridge,
New Jersey. She represents numerous
developers before local municipal planning
and/or zoning boards, and has litigated

The Appellate Division found that the CRB was an
“arm” of the Planning Board created by Hoboken
ordinance with the responsibility of reviewing cannabis
site plan applications. Because an endorsement by the
CRB was required by the Hoboken ordinance prior to
filing a Planning Board application, the application filed
before the CRB was an “application for development”
filed before a “municipal agency” pursuant to the
Municipal Land Use Law (“MLUL”), N.J.S.A. 40:55D-
1, et. seq., which triggered the TOA Rule.
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P.L. 2025, CHAPTER 22, approved February 28, 2025
Senate, No. 4136 (First Reprint)

AN AcT allowing the publication of required public notices and
legal advertisements in certain newspapers for extended period
regardless of format ', requiring the submission of certain data,
and amending P.L.2024, c.106.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 1 of P.L.2024, c.106 is amended to read as follows:

1. a Notwithstanding any law, rule, regulation, or municipal
ordinance to the contrary, a newspaper utilized or permitted to be
utilized by a person for the purpose of complying with any legal
requirement, or a public body, as defined in section 3 of the "Open
Public Meetings Act,” P.L.1975, c¢.231 (C.10:4-8), from January 1,
2024 through December 31, 2024 for the purpose of complying with
R.S.35:1-2.2 or any other requirements for issuing or publishing a
public notice or legal advertisement, including, but not limited to, for
providing adequate notice of a meeting, the solicitation of bids,
qualifications, or proposals, or the publication of any ordinances,
synopses, or summaries of official documents, shall be deemed
eligible for the same purposes from January 1, 2025 to [March 1]
'[December 317 June 30', 2025 if the newspaper’s publication is in
print or electronic format. The price to be paid for publishing all
public notices or legal advertisements in print or electronic format as
described in this section shall not exceed the rates established pursuant
to R.S.35:2-1. A fee shall not be charged, and registration shall not be
required, for viewing public notices or legal advertisements published
in an electronic format.

b. For the purposes of this section, "electronic format™ means an
Internet website and other technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities that
is operated by or for a newspaper for publication.

(cf: P.L.2024, c.106, s.1)

2. (New section) a. Within 30 days of the effective date of
P.L. ,c. (pending before the Legislature as this bill), a newspaper
or_online news publication that provides public notice or legal
advertising services to a public body for the purposes of the public
body complying with the public notice and legal advertisement

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
Matter enclosed in superscript numerals has been adopted as follows:
1Senate SJU committee amendments adopted February 20, 2025.
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2

requirements of section 1 of P.L.2024, c.106, shall submit to the
Governor _and the Legislative Services Commission, established
pursuant to P.L.1979, c.8 (C.52:11-54 et seq.), information on the
newspaper’s or online news publication’s:

(1) number of paid digital subscriptions, by each public body;

(2) number of unpaid digital or print subscriptions, by each public
body;

(3) number of newspapers sold each day by retailers;

(4) amounts billed for the publication of public notices and legal
advertisements in print or electronic format from 2020-2024 by each
public body:;

(5) average retail price of digital and print subscriptions;

(6) number of daily page views for the webpage on the online
news publication’s Internet website where public notices and legal
advertisements are published from January 1, 2024 through the
effective date of P.L. , c. (pending before the Legislature as this
bill); and

(7) any other information as may be requested by the Legislative
Services Commission, in furtherance of this section, within deadlines
to be determined by the commission.

b. The information required pursuant to subsection a. of this
section shall be submitted to the Office of Public Information in the
Office of Legislative Services for distribution to the membership of the

Legislative Services Commission.'

'[2.]1 3." This act shall take effect immediately.

Authorizes public bodies to continue using newspapers for
required public notices and legal advertisements until certain
specified date regardless of format; requires submission of certain
subscription and other data.
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ROUND UP: WHAT DEVELOPERS
SHOULD KNOW ABOUT THE LATEST

UHAC AMENDMENTS

By Donna M. Jennings, Esq. and Anthony J. Zarillo I1I, Esq.

Last year,
amendments

Governor Murphy codified sweeping
to the Fair Housing Act (“FHA”),
substantially changing how affordable housing will be
addressed across New Jersey.[1] While the Fourth Round
is set to officially begin on July 1, 2025, the wheels have
already been set in motion under the new processes
implemented via the Amended FHA and Directive #14-
24 from the Affordable Housing Dispute Resolution
Program.[2]

It is no secret that the amendments to the FHA have
significantly altered affordable housing in New Jersey. In
light of this seismic shift in the affordable housing world,
developers and land use processionals alike would be well
served to understand the many intricacies of the
forthcoming Fourth Round.

One such aspect of this new world of affordable housing
that warrants examination comes with regard to the
construction, marketing, and design of inclusionary
developments. In December of 2024, the New Jersey
Housing and Mortgage Finance Agency adopted
amendments to the Uniform Housing Affordability
Control (“UHAC”) rules. While many of the standards
prescribed in the prior UHAC rules under the Council on
Affordable Housing (“COAH”) remain in tact, there are
several key differences.

a. Mandatory Integration of Affordable Housing Units

One of the biggest changes to the Fourth Round UHAC
regulations is that affordable rental units can no longer
be physically clustered within a development or located
in a less desirable area of the development than the
market rate units.[3] Instead, the affordable units must be
interspersed with the market rate units and in those same
buildings.[4] There is an exception, however, for age-
restricted and supportive housing, as affordable rental
units within those types of developments can be clustered
if the reason for the clustering is to allow for on-site

medical or social services.[5] In contrast, for-sale
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affordable units can be clustered so long as the building
and housing type for the affordable units is also
integrated throughout the development for the market-
rate for-sale units.[6] For example, if a cluster of
affordable townhome units are provided within a
development, the market-rate units must also offer
townhomes and cannot be exclusively made up of single-
family homes.

b. Equivalent Building Standards

Another notable aspect of the revised rules relates to
building standards. First, affordable rentals must have
the same building standards as the market rate units in a
given development.[7] Building standards are referred to
in the rules as items such as plumbing, insulation, or
siding.[8] In addition, affordable units within a
development must be the same size as the most common
market-rate unit of the same type and bedroom count.[9]
Every bedroom provided must contain at least one
window, and a bedroom must be able to be occupied by
at least one person.[10]
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c. Phased Construction

The revised regulations also contain stringent
requirements for phased construction, which requires an
acceleration of the time to develop the affordable
housing units. New to the Fourth Round, one affordable
unit must be completed before the completion of more
than 10% of the market rate units.[11] The balance of the
phasing requirements remains the same as in the Third
Round. No more than 25% plus one unit of the market-

rate units can be constructed prior to the completion of

25% of the affordable units, 50% and 75% of the
affordable units need to be completed at the same time
that 50% and 75%
completed, and all affordable units must be completed
before no more than 90% of the market rate units.[12]
The new regulations also note that in the event the
phasing schedule is not feasible, all of the affordable
units must be completed before the market rate units.[13]

of the market rate units are

d. Bedroom Distribution Increased

There are also a number of changes as it pertains to
bedroom distributions. Now,
bedrooms within the affordable units must be at least
double the total number of the units themselves.[14]

Further, of the total number of units, at least half of

them must be two- or three-bedroom units.[15] In age-
restricted and supportive  housing
developments, the number of bedrooms provided in the

inclusionary

affordable units must be at least equal to the number of

affordable units provided, and in developments that
house 20 or more units, two- and three-bedroom units
must be at least 5% of the total affordables.[16]
Fractional numbers for these requirements are to be
rounded up to the nearest whole number.[17]

e. Affordability Controls

Also notable are changes that were made to the control
period regulations for for-sale affordable units. While
still subject to a 30-year minimum, the control period can
be specified in the deed restriction itself, and the control
period does not cease until the end of that period so
specified unless the municipality elects to extend it.[18]
The control period begins on the date the household
takes title to the unit and will terminate at the end of the

the total number of

control period at the time of the first non-exempt sale
unless the municipality exercises its right of first refusal
to extend the control period.[19] Rental units are now
subject to a 40-year minimum (instead of the prior 30-
year minimum), and the units may be released following
the expiration of control period.[20] As with for-sale unit
control periods, the municipality maintains a right of
first refusal to extend the period.[21] As it pertains to
affordable rental units, the control period begins on the
first date the certificate of occupancy is issued and ends
at the expiration of the control period set forth in the
deed restriction or when the municipality releases the
unit from the control period after a period of 40 years.
[22]

The foregoing is a high-level overview of the recently
enacted amendments. Developers seeking a deeper dive
or more in-depth explanation of the new regulations
should seek the advice of legal counsel.
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The matter before the court involves an action brought by plaintiffs Denarra
Simmons and Michael Adams in lieu of prerogative writs challenging Defendant
Zoning Board of Adjustment of the City of Newark’s (“Board’s™) grant of Defendant
Algorithm Real Estate Holdings, LLC’s (“Algorithm’s”) Application No. ZBA-22-
54 (“Application™) for a use variance, bulk variances, and preliminary and final site
plan approval to construct a new two-family dwelling on an existing vacant lot
located at 99 Osborne Terrace, Newark, New Jersey 07102 (“Property™). Plaintiffs
seek a judgment invalidating and reversing the Board’s grant of Algorithm’s
Application as memorialized in the Board’s April 27, 2023 Resolution of
Memorialization (“Resolution”). The issue disputed by the parties is whether the
Board’s decision was arbitrary, caprcious, or unreasonable pursuant to the
Municipal Land Use Law (“MLUL™), N.J.S.A. §§ 40:55D-1 to -163. However, as
set forth below in further detail, the court cannot reach that issue on the record before
it because the Resolution does not state the Board’s findings of fact and conclusions
based thereon in the detail required by the MLLUL.

L. FACTUAL BACKGROUND

Algorithm entered into an agreement with the City of Newark (“City”) in 2022

to acquire and redevelop the Property. As part of the agreement with the City,

Algorithm was required to obtain approval to build a two-family house on the



Property. Certification of Lisa Lomelo, Esq. (“Lomelo Cert.”) at Ex. C (Tr. 32:2-

32).

Thereafter, Algorithm submitted its May 25, 2022 Application to the Board.
Id. at Ex. G (p. 1). The Application states that the Property is zoned R1 (one family
residential), reflects that the Property is currently a vacant lot of 2,210 square feet,
and identifies the proposed use as “new 2-family residential” with a building area of
3,780 square feet. Id. (p. 1, 3). The Application includes the following summary of
the project for which Algorithm sought approval:

IN AN RI ONE FAMILY RESIDENTIAL DISTRICT

CONSTRUCTION OF A NEW 3-STORY 2-FAMILY DWELLING

SEEKING VARIANCE APPROVAL FOR USE, INSUFFICIENT LOT

SIZE, INSUFFICIENT FRONT AND READ YARD SETBACKS,

INSUFFICIENT LOT AREA PER DWELLING UNIT. EXCEEDING

MAX LOT COVERAGE AND ANY AND ALL REQUIRED

VARIANCES AND OR WAIVERS THAT MAY BE NECESSARYT.]

Id. (p. 3).

On January 5, 2023, the Board conducted a public hearing in connection with
the Application. See Lomelo Cert. at Ex. C. The following individuals testified on
behalf of Algorithm: (1) a representative of Artek Studio, LLC (“Artek”},
Algorithm’s architect; (2) Van Robinson (“Robinson”), identified as the builder and
owner of the Property; and (3) John McDonough, a licensed professional planner.

Id. at Ex C, Ex. E (p. 2). The Board’s planner, Gerald Haizel, PP, AICP (“Haizel”),

who issued a memo to the Board regarding the Application, id. at Ex. B, also briefly



testified at the hearing. Id. at Ex. C (Tr. 83:7-85:7). Plaintiffs also testified in
opposition to the Application.! Id. at Ex C (Tr. 69:3-70:24; 75:23-78:10). At the
conclusion of the hearing, the Board held a vote on a motion to approve the
Application with conditions. The vote was in favor of approval. Id. (Tr. 90:22-92:7).

The Board subsequently issued its April 27, 2023 Resolution. The Resolution
describes the project as follows:

In the R-1 Zone, the application proposes to construct a new two-family
dwelling on an existing vacant lot. Applicant is seeking a D1 {Use)
Variance and 4 C Variances for insufficient lot area, insufficient lot
area/dwelling unit, insufficient rear yard setback and excessive lot
coverage by building.

Id. at Ex. D (p. 1). The Resolution includes 11 factual findings that largely describe
physical characteristics and dimensions of the proposed project. Id. (pp. 2-4).
In addition, the Resolution includes the following Board determination:

WHEREAS the Board has determined that the relief requested by
Applicant can be granted without substantial detriment to the public
good and without substantially impairing the intent and purpose of the
Zone Plan and Zoning Ordinance of the City of Newark for the
following reasons:

L. Applicant has presented testimony of its experts, as listed above,
regarding the application, including the variances requested.

2. Applicant has provided adequate proof in support of granting
approvals for the application. Specifically, the testimony and exhibits,
incorporated herein by reference, indicate that the grant of the variances

! In addition to plaintiffs, a number of other individuals from the community
asked questions and testified at the hearing. See, e.g., Lomelo Cert, at Ex. C (Tr.
41:19 to 52:17; 66:25 to 80:12).




and waivers advances the purposes of the Municipal Land use Law
(“MLUL”) and the benefits of granting the deviation and approvals
substantially outweigh any detriments.

3. The application will result in a public benefit because the investment in
an otherwise vacant lot to construct a new two-family dwelling on an
existing vacant lot, which is needed in the area, meets the intent of the
Zone Plan and will guide the appropriate use and development of this site
in a manner that will promote the general welfare. The proposed use will
provide a facility that supports the community and will improve the flow
of traffic by eliminating congestion.

4. The application will benefit the community while promoting the intent
and purpose of the MLUL because the proposed project to construct a new
two-family dwelling on an existing vacant lot is a productive and efficient
use of the site. Further the project promotes the general welfare of the
community and provides a desirable visual, so overall it meets the purposes
of the MLUL “a,” “g,” “h,” “1,” and “m”[.]

3. The conditions will also serve to integrate the project into the
surrounding area and lessen any negative impact.

4,  Therequest for the subject approvals, including the variances and
waivers, will not result in substantial detnment to the public good. The
benefits of granting the request variances and waivers substantially
outweigh any detriments relative to deviations from the Zoning
Ordinance criteria.

Id. {(pp. 4-5) (offset indentation and misnumbering in original). Finally, the
Resolution documents the Board’s approval of the resolution subject to three
conditions: (1) Algorithm’s compliance with conditions of the Department of Water
& Sewer Utilities; (2) Algorithm’s compliance with conditions of the Office of
Planning; and (3) a deed restriction that the Property remain a two-family dwelling.

Id. atp. 5.



II. PROCEDURAL HISTORY

Plaintiffs filed a Complaint in lieu of a Prerogative Writ pursuant to Rule 4:69-
I on June 22, 2023. Following answers filed by Algorithm and the City, the court
entered a briefing schedule via a case management order. No discovery was
conducted. After receipt of the parties’ briefs, the court conducted a hearing on June
28, 2024.

The parties’ initial briefing focused on the merits of the Board’s ultimate
decision to grant the requested variances. However, having reviewed the Resolution,
the court raised an issue concerning its adequacy and requested the parties submit
supplemental briefing on this issue. After receiving the supplemental briefing, the
court continued the hearing on August 29, 2024.

IO. ANALYSIS

A. Standard of Review of Board Decisions

In considering challenges to decisions of municipal land use boards, a court’s
review “ordinarily is limited. A board’s decision ‘is presumptively valid, and is

reversible only if arbitrary, capricious, and unreasonable.”” Smart Smr v. Borough

of Fair Lawn Bd. of Adjustment, 152 N.J. 309, 327 (1998) (quoting Sica v. Bd. of

Adjustment, 127 N.J. 152, 166-67 (1992)). As the parties challenging the Board’s

decision here, plaintiffs bear “the burden of overcoming the presumption of validity

and demonstrating the unreasonableness of the board’s action.” Toll Bros., Inc, v.



Bd. of Chosen Freeholders of Burlington, 194 N.J. 223, 256 (2008). Significantly,

“public bodies, because of their peculiar knowledge of local conditions, must be

allowed wide latitude in their delegated discretion.” Jock v. Zoning Bd. of

Adjustment of Twp. of Wall, 184 N.J. 562, 597 (2005). Therefore, “[t]he proper

scope of judicial review . . . is not to suggest a decision that may be better than the
one made by the board of adjustment or planning board, but to determine whether

the board could reasonably have reached its decision.” Davis Enterprises v. Karpf,

105 N.J. 476, 485 (1987). However, “‘[b]ecause variances should be granted
sparingly and with great caution, courts must give greater deference to a variance

denial than to a grant.”” Kinderkamack Rd. Assocs., LL.C v. Mavor & Council of

the Borough of Oradell, 421 N.J. Super. 8,21 (App. Div. 2011) (quoting N.Y. SMSA

Ltd. P'ship v. Bd. of Adjustment of Tp. of Weehawken, 370 N.J. Super. 319, 331

(App. Div. 2004)). See also D. Lobi Enters., Ine. v. Planning/Zoning Bd. of Borough

of Sea Bright, 408 N.J. Super. 345, 360 (App. Div. 2009) (“In this case, since the
Board denied the variance, we must accord its decision with even greater
deference.”). Thus, the deference due the Board here, where it granted Algorithm’s
Application requesting the subject variances, is less than if the Board had denied the

Application.



B.  Algorithm’s Variance Requests

Algorithm’s proposed project requires two different variances — a use variance
(also referred to as a “d(1)” variance because it is based upon the requirements set
forth in N.J.S.A. § 40:55D-70(d)) and “bulk variances” (also referred to as “c(2)”
variances because they are premised on the requirements set forth in N.J.S.A.

§ 40:55D-70(c}(2))). See Price v. Himeji, LLC, 214 N.J. 263, 297 (2013) (discussing

requirements for “(¢)(2) variances, also referred to as bulk variances” and a “(d)(1)
use variance™). Haizel’s December 21, 2022 memorandum to the Board outlines the

reasons the proposed project requires a d(1) use variance and bulk variances.

Specifically, Haizel’s memorandum states:

Use —

Lot Size —

Front Yard Setback —

Pursuant to Newark Zoning & Land Use
Regulations §40:4-1 two-family dwellings are
not permitted in the R-1 Zone and the applicant
proposes to construct a two-family dwelling. A
D(1) variance is required to permit this use in
this R-1 zone.

Pursuant to Newark Zoning & Land Use
Regulations §40:53 a minimum lot size of 2,500-
SF is required, and the applicant proposes a lot
size of 2,210-SF. A C-Variance is required to
permit a smaller lot size than required.

Pursuant to Newark Zoning & Land Use
Regulations §40:5-3, a prevailing front yard
setback is required, and the applicant propose
front yard setbacks of 6-feet. A C-variances
[sic] is required to permit a lesser front yard
setback than required.



Rear Yard Setback — Pursuant to Newark Zoning & Land Use
Regulations §40:5-3, a rear yard setback of 30-
feet is required, and the applicant proposes a rear
yard setback of 20-feet. A C-variance is
required to permit lesser rear yard setback
than required.

Density — Pursuant to Newark Zoning & Land Use
Regulations §40:53, a minimum lot area per
dwelling unit of 1,250-SF is required and the
applicant proposes 1,105-SF per dwelling unit.
A C-variances [sic] is required to permit a
lesser lot area per dwelling unit than
required.

Lot Coverage — Pursuant to Newark Zoning & Land Use
Regulations §40:5-3 a maximum Jot coverage of
50% is required and the applicant proposes a lot
coverage of 56%. A C-Variance is required to
allow a greater lot coverage than permitted.

Lomelo Cert. at Ex. B (p. 2) (emphasis in original).
A municipal board’s power to grant the variances at issue here is governed by
N.J.S.A. § 40:55D-70, which states in relevant part:

The board of adjustment shall have the power to. . . .

¢. {1} Where: (a) by reason of exceptional narrowness, shallowness or
shape of a specific piece of property, or (b) by reason of exceptional
topographic conditions or physical features uniquely affecting a
specific piece of property, or (c) by reason of an extraordinary and
exceptional situation uniquely affecting a specific piece of property or
the structures lawfully existing thereon, the strict application of any
regulation pursuant to article 8 [C.40:55D-62 et seq.] of this act would
result in peculiar and exceptional practical difficulties to, or exceptional
and undue hardship upon, the developer of such property, grant, upon
an application or an appeal relating to such property, a variance from
such strict application of such regulation so as to relieve such
difficulties or hardship; (2) where in an application or appeal relating

9




to a specific piece of property the purposes of this act or the purposes
of the “Educational Facilities Construction and Financing Act,”
P.L.2000, ¢.72 (C.18A:7G-1 et al.), would be advanced by a deviation
from the zoning ordinance requirements and the benefits of the
deviation would substantially outweigh anv detriment. grant a variance
to allow departure from regulations pursuant to article 8 of this act:
provided, however, that the fact that a proposed use is an inherently
beneficial use shall not be dispositive of a decision on a variance under
this subsection and provided that no vanance from those departures
enumerated in subsection d. of this section shall be granted under this
subsection; and provided further that the proposed development does
not require approval by the planning board of a subdivision, site plan
or conditional use, in conjunction with which the planning board has
power to review a request for a variance pursuant to subsection a. of
section 47 [C.40:55D-60] of this act; and

d. In particular cases for special reasons. grant a variance to allow
departure from regulations pursuant to article 8 [C.40:55D-62 et seq.]
of this act to permit: {1) a use or principal structure in a district restricted
against such use or principal structure, (2) an expansion of a
nonconforming use, (3) deviation from a specification or standard
pursuant to section 54 of P.L.1975, ¢291 (C.40:55D-67) pertaining
solely to a conditional use, (4) an increase in the permitted floor area
ratio as defined in section 3.1 of P.L.1975, ¢.291 {C.40:55D-4), (5) an
increase in the permitted density as defined in section 3.1 of PL.1975,
¢.291 (C.40:55D-4), except as applied to the required lot area for a lot
or lots for detached one or two dwelling unit buildings, which lot or lots
are either an isolated undersized lot or lots resulting from a minor
subdivision or (6) a height of a principal structure which exceeds by 10
feet or 10% the maximum height permitted in the district for a principal
structure. A variance under this subsection shall be granted only by
affimmative vote of at least five members, in the case of a municipal
board, or two-thirds of the full authorized membership, in the case of a
regional board, pursuant to article 10 [C.40:55D-77 et seq.] of this act.”

If an application development requests one or more variances but not a
variance for a purpose enumerated in subsection d. of this section, the
decision on the requested variance or variances shall be rendered under
subsection ¢. of this section.

10



No variance or other relief may be granted under the terms of this
section, including a variance or other relief involving an inherently
beneficial use, without a showing that such variance or other relief can

substantially impair the intent and the purpose of the zone plan and
zoning ordinance.

N.J.S.A. § 40:55D-70 (emphasis added).

To obtain a “d(1)” use variance, the MLUL “requires an applicant to prove
both positive and negative criteria” — requirements derived from the statutory
language in N.J.S.A. § 40:55D-70. Smart SMR, 152 N.J. at 323. Specifically, “[t]he
requirement that a use variance be based on proof of the positive criteria arises from
the language of the MLUL, which limits the grant of a use variance to those cases in
which there is a showing of ‘special reasons.’” Price, 214 N.J. at (2013) (quoting
N.J.S.A. § 40:55D-70). The “negative criteria requires the applicant to demonstrate,
in accordance with the enhanced quality of proof, both that the variance ‘can be
granted without substantial detriment to the public good’ and that 1t ‘will not
substantially impair the intent and the purpose of the zone plan and zoning
ordinance.”” Id, at 286 (quoting N.J.S.A. § 40:55D-70, internal citation omitted).

The positive criteria requirement reflects “[t]he legislative preference for land

use planning by ordinance rather than by variance.” MNuckel v, Borough of Little

Ferry Planning Bd., 208 N.J. 95, 102 (2011). As the Supreme Court has noted, courts

“must remain mindful that ‘[v]ariances to allow new nonconforming uses should be

granted only sparingly and with great caution since they tend to impair sound

11



zoning.’” Cerdel Constr, Co. v, Twp. Comm. of E. Hanover, 86 N.J. 303, 307 (1981)

(quoting Kohl v. Mayvor and Council of Fair Lawn, 50 N.J. 268, 275 (1967). See

also Kinderkamack Rd., 421 N.J. Super. at 12 (“Because of the legislative preference

for municipal land use planning by ordinance rather than variance, use variances
may be granted only in exceptional circumstance.”). Thus, an applicant seeking a
“d(1)” variance must satisfy the “stringent standards” required by the MLUL by

proving the existence of a “special reason.” Dunbar Homes, Inc. v. Zoning Bd. of

Adjustment of Tp. of Franklin, 233 N.J. 546, 552 (2018). In Saddle Brook Realty.

LLC v. Township of Saddle Brook Zoning Board of Adjustment, the Appellate

Division identified the three situations in which “special reasons” may be found:

(1) where the proposed use inherently serves the public good, such as a
school, hospital or public housing facility; (2) where the property owner
would suffer ‘undue hardship’ if compelled to use the property in
conformity with the permitted uses in the zone; and (3) where the use
would serve the general welfare because the proposed site is
particularly suitable for the proposed use.

388 N.J. Super. 67, 76 (2006) (internal citations and quotation marks omitted). See

also Dunbar Homes, 233 N.J. at 552 n. 3.

The negative criteria requirement embodies a two-part inquiry. “[T]he first
inquiry under the negative criteria focuses on the potential effects of the variance on

the surrounding properties.” Advance at Branchburg II. LLC v. Branchburg Tp. Bd.

of Adjustment, 433 N.J. Super. 247, 255 (App. Div. 2013). “The board of adjustment

must evaluate the impact of the proposed use variance upon the adjacent properties

12



and determine whether or not it will cause such damage to the character of the
neighborhood as to constitute ‘substantial detriment to the public good.” Medici v.
BPR Co., 107N.J. 1,22 n.12 (1987) (quoting N.J.S. A. § 40:55D-70). In the second
inquiry, an applicant must typically demonstrate through ‘an enhanced quality of
proof ... that the variance sought is not inconsistent with the intent and purpose of
the master plan and zoning ordinance.”” Smart Smr, 152 N.J. at 323 (quoting
Medici, 107 N.J. at 21). However, if there is an inherently beneficial use (in essence,
the first special reason that will satisfy the positive criteria requirement),
“satisfaction of the negative criteria does not depend on an enhanced quality of

proof.” Id. See also Kinderkamack Rd. Assocs., 421 N.J. Super. at 13 (“All use

variance applicants must satisfy the first prong of the negative criteria, which
requires proof that the variance can be granted without substantial detriment to the
public good. In addition, any proponent of a use that is not inherently beneficial
must satisfy an enhanced quality of proof that requires clear and specific findings by
the board of adjustment that the variance sought is not inconsistent with the intent
and purpose of the master plan and zoning ordinance.” (intemal citations and
quotation marks omitted)).

Consideration of a “c¢” variance alone typically requires its own independent

analysis. However, where, as is the case here, “c” variances are sought in

13



conjunction with a “d” variance, a different methodology is employed. As the

Appellate Division noted in Puleio v. N. Brunswick Tp. Bd. of Adjustment:

Generally application for a ‘c’ vanance and a ‘d’ variance cannot
coexist. If the application is for a use not permitted in the zone, the bulk
regulations designed for that zone cannot be applicable to the intended
use. For example, an application for a gasoline service station in a
residential zone should not be held to the bulk requirements of the
residential zone. Lot area requirements and front and side yard setbacks
for a residence were not contemplated to be made applicable to a
service station. A Zoning Board, in considering a ‘use’ variance, must
then consider the overall site design. In essence, the ‘c’ variances are
subsumed in the ‘d’ variance.

375 N.J. Super. 613, 621 (App. Div. 2005). See also Price, 214 N.J. at 30]
(approvingly referencing the zoning board’s reliance on Puleio “concerning the way
in which (c)(2) variances are evaluated when they are requested as part of an
application for a (d)(1) use variance”).

C.  Adequacy of Board’s Resolution

While the parties’ initial briefs focused on whether Algorithm’s Application
satisfied the positive and negative criteria requirements for the variances at issue, as
well as the application of the standard of review to the Board’s determination that
the Application did so, the court raised a different issue at the initial June 28, 2024
hearing. Specifically, as noted above, the court expressed concern as to whether the
Resolution sufficiently memorialized the Board’s factual findings and conclusions,

as well as its reasoning for same, in compliance with the MLUL. Upon review of
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the parties’ supplemental submissions on this issue, the court concludes that the
Resolution does not.

The MLUL includes a requirement for a memorializing resolution in N.J.S.A.
§ 40:55D-10(g), which provides:

g. The municipal agency shall include findings of fact and conclusions
based thereon in each decision on any application for development and

et e

the findings and conclusions through:

(1)} A resolution adopted at a meeting held within the time period
provided in the act for action bv the municipal agency on the
application for development: or

T

P e e

agency who voted for the action taken may vote on the memonalizing
resolution, and the vote of a majority of such members present at the
meeting at which the resolution is presented for adoption shall be
sufficient to adopt the resolution. If only one member who voted for the
action attends the meeting at which the resolution is presented for
adoption, the resolution may be adopted upon the vote of that member.
An action pursuant to section 5 of the act (C. 40:55D-9) (resulting from
the failure of a motion to approve an application) shall be memorialized
by resolution as provided above, with those members voting against the
motion for approval being the members eligible to vote on the
memorializing resolution. The vote on any such resolution shall be
deemed to be a memorialization of the action of the municipal agency
and not to be an action of the municipal agency; however, the date of
the adoption of the resolution shall constitute the date of the decision
for purposes of the mailings, filings and publications required by
subsections h. and i. of this section (C. 40:55D-10). If the municipal
agency fails to adopt a resolution or memorializing resolution as
hereinabove specified, any interested party may apply to the Superior
Court in a summary manner for an order compelling the municipal
agency to reduce its findings and conclusions to writing within a stated
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time, and the cost of the application, including attorney’s fees, shall be
assessed against the municipality.

Id. (emphasis added). See also N.Y. SMSA, 370 N.J. Super. at 332 (“The statute
requires a municipal agency to reduce each decision on any application to writing in
the form of a resolution that includes findings of fact and conclusions of law. The
resolution may be adopted at the time of the decision, at a meeting held within forty-
five days of the decision, or in compliance with a court order compelling action
within a specified time.”).

As the Appellate Division emphasized in N.Y. SMSA, the requirement for
sufficiently detailed findings in a memorializing resolution is essential to a court’s
ability to perform its review function of a municipal board’s determinations.

The factual findings set forth in a resolution cannot consist of a mere

recital of testimony or conclusory statements couched in statutory

language. Rather, the resolution must contain sufficient findings. based

on the proofs submitted, to satisfy a reviewing court that the board has

analyzed the applicant’s variance request in accordance with the statute

and in light of the municipality’s master plan and zoning ordinances.

Without such findings of fact and conclusions of law, the reviewing
court has no way of knowing the basis for the board’s decision.

% % %

While remarks made by individual Board members during the course
of hearings may be useful in interpreting ambiguous language in a
resolution, they are not a substitute for the formality mandated by
N.J.S.A. 40:55D-10(g). Such remarks at best reflect the beliefs of the
speaker and cannot be assumed represent the findings of an entire
Board. Moreover, because such remarks represent informal
verbalizations of the speaker’s transitory thoughts, they cannot be
equated to deliberative findings of fact. [t is the resolution, and not
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board members’ deliberations, that provides the statutorily reguired
findings of fact and conclusions.

370 N.J. Super. at 332-34 (emphasis added). See also CBS Outdoor, Inc. v. Borough

of Lebanon Planning Bd./Bd. of Adjustment, 414 N.J. Super. 563, 580-81 (App. Div.
2010) (“Because the memorializing resolution of the Board is the wellhead for the
judiciary’s consideration of the validity of municipal action, we begin our review
there. The Supreme Court has noted that the key to sound municipal decision-making
is a clear statement of reasons for the grant or denial of a variance. Local boards and
their counsel should take pains to memorialize their decisions in resolutions that
explain fully the basis on which the Board had acted, with ample reference to the
record and the pertinent statutory standards.” (intemal citations and quotation marks
omifted}).

Here, on a surface level the Resolution may appear appropriately detailed.
Indeed, it is more than five pages long, includes 11 separately numbered paragraphs
of purported factual findings, and six separately numbered conclusions. Lomelo
Cert. at Ex. D. However, upon closer scrutiny the Resolution does not pass muster.
As an initial matter, the factual findings appear largely unrelated to the positive and
negative criteria, and instead, essentially constitute a physical description, as well as

various dimensions, of the proposed project. See Lomelo Cert. at Ex. D (pp. 2-4).

Moreover, the factual findings (except the finding that Algorithm has standing to

bring the matter before the Board) appear to be simply cut and pasted from the
17



December 21, 2022 Haizel memorandum. Compare Lomelo Cert. at EX B (Project
Summary and Project Description) with Ex. D (pp. 2-4). That the Resolution simply
mirrors the Project Summary and Project Description from the Board’s Planner
raises two issues. First, it highlights that the Board’s “factual findings” are not really
findings related to the analysis required to reach a determination on the requested

use and bulk variances. See, e.g., Mormms Cty. Fair Hous. Council v. Boonton Tp.,

228 N.J. Super. 635, 646-47 (Law Div. 1988) (“The board’s memorializing
resolution in this case consists almost entirely of quotations from experts’ reports,
especially with respect to the planning and densify issues. Such wholesale
incorporation of the contents of expert reports does not fulfill the board’s
responsibility to make findings of fact and conclusions of law. In making factual
findings, the board is obligated to consider all the evidence in the case rather than
merely to accept as factual every statement made by its own planning consultant.
Moreover, the board must explain how its findings support its ultimate legal
conclusions.”). Second, it raises concerns as to whether the Board made its factual
findings before holding the January 5, 2023 hearing.? Further clarification and

explanation on this point is required.

2 The court notes that the Board’s Resolution introduces the factual findings by
stating that the Board made the factual findings “after consideration of all evidence.”
Lomelo Cert. at Ex. D (p. 2). It is unclear how the Board considered “all evidence”
— which necessarily would have included testimony at the hearing — if its factual
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Moreover, the six separately numbered conclusions are, with two exceptions,
essentially bereft of any tie to any facts about the proposed project. The first two
and last two paragraphs are utterly conclusory, devoid of anything about the
proposed project at issue, and provide no mechanism for the court to conduct its
required review. They are precisely the “conclusory statements couched in statutory
language,” N.Y. SMSA, 370 N.J. Super. at 332,3 that do not satisfy the resolution
memorialization requirement in N.J.S.A. § 40:55D-10(g).

Further, although the middle two paragraphs at least reference the proposed
project at issue, they also are insufficient to satisfy N.J.S.A. § 40:55D-10(g). The

court notes that the middle two paragraphs are indented differently than the other

findings are simply a word-for-word reiteration of the Board’s Planner’s report
prepared prior to the hearing.

: The court described the resolution at issue in N.Y. SMSA as follows:

The Board’s resolution in this case sets forth no factual findings. It
merely identifies the applicant, describes the proposed site,
summarizes, in a very cursory fashion, the testimony presented by
Verizon’s witnesses, and reiterates selected comments by Board
members and the public. Its sole conclusory statement is couched in
statutory language and lacks any reference to specific facts and
circumstances swrounding the application. The Board itself admits
candidly that the resolution states its conclusions in a “summary
fashion.” This 1s exactly the sort of resolution that has repeatedly been
recognized as deficient by the courts.

370 N.J. Super. at 333 (App. Div. 2004). Much of this description applies to the
Resolution here.
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paragraphs while also bearing the same numbering (paragraphs “3.” and “4.”) as the
last two paragraphs. This raises questions as to whether virtually all of the Board’s
“determinations” in this Resolution are specific to this proposed project or just form
language. While the court does not question the use of some form language in a
memorializing resolution, detailed findings and determinations about the specific
project at issue — and why the Board is granting the requested variances for that
specific project — must also be included in the resolution in order to meet the
requirements of N.J.S.A. § 40:55D-10(g).

The court acknowledges that the Resolution states that the “application will
result in a public benefit because the investment in an otherwise vacant lot to
construct a new two-family dwelling on an existing vacant lot, which is needed in
the area, meets the intent of the Zone Plan and will guide the appropriate use and
development of this site in a manner that will promote the general welfare.” Lomelo
Cert. at Ex. D (p. 4). However, while this statement at least relates to the proposed
project, it could equally apply to any proposed construction of a new two-family
dwelling on an existing vacant lot. What is missing is any explanation of why this
meets the intent of the Zone Plan and how this particular two-family dwelling will
promote the general welfare. Similarly, the statement in the same paragraph that the
“proposed use will provide a facility that supports the community and will imptrove

the flow of traffic by eliminating congestion,” id., appears substantive, but also may
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not relate to the proposed project at issue. It is difficult to fathom how a two-family
house — even one that requires no relief needed for parking and has the capacity to
accommodate the parking needs of two families as was testified to be the case here,

see id. at Ex. C (Tr. 51:9-19; 60:11-14) — improves the flow of traffic by eliminating

congestion as opposed to, at best, maintaining the status quo. Stated differently,
some explanation for this conclusion — which, although arguably the only conclusion
that could be construed as specific to this particular project, appears untethered to
any factual finding made by the Board in the Resolution® — is required.

The foregoing concerns are particularly critical in light of the requirement set
forth in Medici for “an enhanced quality of proof, as well as clear and specific
findings by the board of adjustment, that the grant of a use variance is not
inconsistent with the intent and purpose of the master plan and zoning ordinance.”
107 N.J. at 4. There, the Supreme Court emphasized that:

Our role is to give effect to these legislative policies. In the use-varniance

s

to proof of special reasons, an enhanced quality of proof and clear and
specific findings by the board of adjustment that the variance sought 1s
not inconsistent with the intent and purpose of the master plan and
zoning ordinance, The applicant’s proofs and the board’s findings that

N The court acknowledges that factual finding no. 4 states: “A garage is
proposed at the front of the 1*! floor. This garage will measure 36-feet by 10.6-feet
and will accommodate two (2) parking spaces arranged in tandem with one space
located directly behind the other. The garage will be accessible by way of a garage
door on the front fagade.” Lomelo Cert. at EX. D (p. 3). However, nothing included
in this factual finding suggests that the project reduces traffic congestion and
improves current traffic flow in the area.
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the variance will not “substantially impair the intent and purpose of the
zone plan and zoning ordinance.” N.J.S.A. 40:55D-70(d), must
reconcile the proposed use variance with the zoning ordinance’s
omission of the use from those permitted in the zoning district. For
example, proof that the character of a community has changed
substantially since the adoption of the master plan and zoning ordinance
may demonstrate that a variance for a use omitted from the ordinance
is not incompatible with the intent and purpose of the governing body
when the ordinance was passed. Reconciliation on this basis becomes
increasingly difficult when the goveming body has been made aware of
prior applications for the same use variance but has declined to revise
the zoning ordinance.

* k%

However, as is evident from the perfunctory proof and conclusory
findings in this record, the negative criteria often do not function as the
fixed and far reaching protective restriction envisioned by the Court.
Typically, expert testimony designed to satisfy the negative criteria will,
as in this case, be expressed as an incantation of the statutory phrase.
The added requirement that boards of adjustment must reconcile a
proposed use variance with the provisions of the master plan and zoning
ordinance will reinforce the conviction . . . that the negative criteria
constitute an essential ‘safeguard’ to prevent the improper exercise of
the variance power. ... Our purpose is simply to insure that the exercise
of discretion by boards of adjustment faithfully reflects the statutory
standards ordained by the legislature.

We also emphasize. for the guidance of boards of adjustment and their
counsel, that in the event a use variance is challenged, a conclusory
resolution that merely recites the statutory language will be vulnerable
to_the contention that the negative criteria have not been adeguately
established. The board’s resolution should contain sufficient findings,
based on the proofs submitted. to satisfy a reviewing court that the

Srrhs

determined that the governing body’s prohibition of the proposed use is
not incompatible with a grant of the variance. If the board cannot reach
such a conclusion, it should deny the variance. To the extent this
requirement narrows the discretion of boards of adjustment to grant use
variances for uses intentionally and persistently excluded from the
zoning ordinance by the goveming body, we believe it accurately
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reflects the strong legislative policy favoring zoning by ordinance
rather than by variance.

Id. 107 N.J. at 21-23 (emphasis added). See also Loscalzo v. Pini, 228 N.J. Super.

291, 305 (App. Div. 1988).°

The court here has carefully reviewed the Resolution, as well as the record
before it. Having done so the court is left with the inescapable conclusion that the
Resolution does not contain clear and specific findings of the Board conclusions,

analysis, and reasoning sufficient for the court to conduct the required review of the

i In Loscalzo, the Appellate Division reversed the trial court’s decision to
sustain the board’s approval of variances. In doing so, the court rejected the
sufficiency of the board’s resolution, stating:

The only language in the resolution of the Board of Adjustment which
addresses the negative criteria is as follows:

G) The Board determined that many buildings in the
immediate area do not meet the zoning requirements of the
Borough of Fairview which would include minimum lot
dimensions, maximum lot coverage, lack of any side yard,
and lack of any rear yard. The Board further determined
that the existing structure is equal to the average set back
within 100 feet either side of the subject property.

H) The Board determined that there would be no
substantial detriment to the public good if the variance was
granted and further that the applicant would be subjected
to undue hardship if they were forced to conform to the
ordinance.

These findings are inadequate.

228 N.I. Super. at 305.
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Board’s decision. Accordingly, the court remands the matter back to the Board to
comply with N.J.S.A. § 40:55D-10(g) and make sufficiently detailed factual findings
and conclusions, with supporting reasoning, relating to its approval of Algorithm’s
Application, including the requested use variance and bulk variances.

Finally, the court briefly addresses two arguments advanced by Algorithm’s
counsel at the August 29, 2024 hearing. First, Algorithm’s counsel suggested that
the court must give deference to the Board’s Resolution. While, as noted above, the
court agrees that a reviewing court must give deference to a board of adjustment’s
decision to grant or deny a variance request, that is a separate and distinct inquiry
from whether a board has provided a sufficient resolution for the court to do so. The
court does not agree that a board of adjustment’s memorializing resolution is entitled
to deference when assessing whether it comports with N.J.S.A. § 40:55D-10(g), and
neither Algorithm nor the Board identified any authority supporting such a position.
Second, Algorithm’s counsel emphasized the potential consequences Algorithm
faces from a remand because of the resulting delay to this currently approved project.
While consequences from delay could potentially be inferred from some of the
testimony at the January 5, 2023 hearing, the specific consequences from a remand
are not really part of the record on this application. Nevertheless, the court
recognizes that there are potential, real-world impacts on projects when they are

delayed. However, such potential impacts are secondary to ensuring that a decision

24



by this court to defer to the Board’s determination — that Algorithm propetly
demonstrated its project is an exceptional circumstance to justify the use variance
sought here and that the bulk variances are appropriate — is premised on a

determination actually made by the Board and properly memorialized in a resolution.

The Resolution here does not effectively communicate the whys and wherefores of
the Board’s findings and conclusions necessary for the court to understand the
Board’s determination and assess whether it is arbitrary, capricious, or unreasonable.

As such, a remand is required. See Smith v. Fair Haven Zoning Bd. of Adjustment,

335 N.J. Super. 111, 123 (App. Div. 2000} (“In sum, the record before us does not
adequately embody the necessary administrative findings. The vital importance of
such findings has long been stressed by our courts. Justice will best be served by
remanding the case to the Zoning Board for reconsideration and specific findings.”
(intemal citations omitted)).
IV. CONCLUSION

For the reasons set forth above, the court remands the matter to the Board to
provide it an opportunity, if it so chooses, to set forth more specific factual findings,
conclusions, and reasoning in support of its decision to approve Algorithm’s
application. In the event the Board’s elects to amplify its decision in a new resolution

it must include specific factual findings and conclusions, a sufficiently detailed
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relationship between those findings and conclusions, and the appropriate analysis of
same demonstrating compliance with the MLUL.

The court leaves to the sound discretion of the Board the manner in which the
Board exercises this opportunity on remand, and the court does not dictate any
specific procedure or outcome other than that the Board must comply with any
applicable legal requirements, including, without limitation, any statutory notice
requirements, as it moves forward. Further, by ordering this remand the court takes
no position on the ultimate merits of any decision by the Board on remand. The
remand is solely for the purpose of providing the Board an opportunity to issue a
resolution that complies with the requirements of N.J.S.A. § 40:55D-10(g).

The court will retain jurisdiction. Counsel for the parties shall apprise the

court of any developments as this matter progresses on remand.
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Borough of Metuchen,

307 N.J. Super. 560 (Law Div. 1997) (Zoning Board required to apply balancing
test to variance from a condition pertaining to a conditionally permitted public
utility.)

De Milio v. Schraaer,

285 N.J. Super. 183, 666 A.2d 627 Law Div. 1995) (Damages for emotional
distress unavailable for fear of AIDS absent proof of actual exposure to HIV and
scientifically accepted channel of transmission.)

Kohn v. Schiappa,

281 N.J. Super. 235 (Law Div. 1995) (Damages for emotional distress are
recoverable in legal malpractice action against attorney retained for non-economic
purposes.)




Pullen v. So. Plainfield Plan. Bd.,

291 N.J. Super. 303 (Law Div. 1995) (Tie vote on request for interpretation under
N.J.S.A. 40:55D-70b does not result in a statutory denial; Zoning Board may
consider project as a whole in balancing benefits and detriment in flexible "c"
variance context.)

Citibank, South Dakota, N.A. v. Coffee,

281 N.J. Super. 311, 26 UCC Rep.Serv.2d 880 (Law Div. 1994) (Garnishor’s levy
on bank account has priority over bank’s administrative fee attributable to that
same levy.)

New Brunswick Cellular Telephone Co. v. Old Bridge Township Planning
Board,

270 N.J. Super. 122 (Law Div. 1993) (Cellular tower constitutes inherently
beneficial use for variance purposes.)

State v. Jackson,

268 N.J. Super. 194 (Law Div. 1993) (Testing of defendant’s keys in door leading
to attic, where defendant denied presence at building, in light of police
observation to the contrary did not constitute unreasonable search or seizure.)

L.P. v. Edison Bd. of Educ.,

265 N.J. Super., 266, 83 Ed. Law Rep. 1050, 2 A.D.D. 1164 (Law Div. 1993)
(Neither Law Division nor Administrative Law Court had jurisdiction to conduct
"due process" hearing to determine financial responsibility of State agency (DHS)
for child's special education costs.)

Smith v. Smith,

261 N.J. Super. 198 (Ch. Div. 1992) (Parties cannot preclude Family Court's
equitable responsibility to review and if warranted, modify support obligations by
adoption of "anti-Lepis" clause.)

Patel v. Planning Board of Woodbridge,

258 N.J. Super. 437 (Law Div. 1992) (A single member cannot validly adopt
Planning Board's memorializing resolution which requires a majority vote by
those members who voted for the original action taken.)

Pagano v. Zoning Board of Adj. of Edison,

257 N.J. Super. 382 (Law Div. 1992) (Satisfaction of negative criteria by
enhanced burden in use variance case can be established by reference to probative
information beyond four corners of zoning ordinance or master plan.)

Das v. Das,
254 N.J. Super. 194 (Ch. Div. 1992) (Non-immigrant alien status does not deprive
Family Court of jurisdiction to adjudicate divorce action.)



APPENDIX 11

REPORTED DECISIONS:
As Assistant Attorney General of New Jersey and Director of the Division of
Law in the Department of Law & Public Safety

SUPREME COURT OF NEW JERSEY::

Sacharow v. Sacharow,

177 N.J. 62 (2003) (Viability of the Address Confidentiality Program as
administered by the Division of Women (Dept. Of Community Affairs) for
victims of Domestic Violence as against Trial Judge's order to divulge address to
abuser for visitation purposes.)

Boston University v. UMDNJ,

176 N.J. 141 (2003) (Pro Hac Vice eligibility of out-of-State attorney who is
Licensed in New Jersey, but is delinquent on payments to the New Jersey Client
Security Fund.)

Bi-County Development of Clinton, Inc. v. Bor. of High Bridge,

174 N.J. 301 (2002) (Developer of a non-inclusionary housing project cannot
compel adjacent municipality to allow sewer connection, despite project's
financial contribution to affordable housing trust fund.)*

Fair Share Housing Center, Inc. v. Township of Cherry Hill,

173 N.J. 393 (2002) (Township lacking COAH certification under FHA may not
exclude large, vacant parcel from inclusionary development by requiring
development fee in lieu thereof.)*

Vekshteyn v. Movado Group, Inc.,

172 N.J. 173 (2002) (Certification regarding 1 Amendment challenge to N.J.
Law Against Discrimination withdrawn as improvidently granted, following oral
arguments advanced by the State.)
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APPENDIX 111

REPORTED DECISIONS:
As Counsel of Record

SUPREME COURT OF NEW JERSEY::

State ex rel. J.S.,

202 N.J. 465 (2010) (Juvenile Court does not have authority to order Division of
Youth and Family Services to render sex offender treatment if the defendant had
no previous involvement with DYFS and is over the age of 18.)

Sica v. Bd. of Adj]. of Tp. of Wall,
127 N.J. 152 (1992) (Proof of negative criteria in variance application for
inherently beneficial use by enhanced quality of proof not required.)*

Nigro v. Pl. Ed. of Bor. of Saddle River,
122 N.J. 270 (1991) (Official map not immutable; development applications not
automatically denied due to non-conformity with official map.)

Prowitz v. Ridgefield Park Village,
122 N.J. 199 (1991) (Affordability controls restricting maximum resale price
deemed controlling for real property tax assessment purposes.)

North Bergen Action Group, et al v. North Bergen Tp. Pl. Bd,,
122 N.J. 567 (1991) (Building height in excess of ordinance requirements deemed
a bulk variance vesting exclusive jurisdiction in the Planning Board.)*

Hovnanian v. TKR,
111 N.J. 21 (1988) (Constitutional challenge to BPU regulations regarding just
compensation upon CATV access to private property.)

Hills Development Co. v. Bernards Tp.,
103 N.J. 1 (1986) (Constitutional challenge to the Fair Housing Act.)

Manalapan Holding Co. v. Hamilton Tp. PI. Bd.,
92 N.J. 466 (1983) (Statutory construction and implementation of Municipal Land
Use Law provisions relating to automatic approvals.)

Levin v. Parsippany-Troy Hills,
82 N.J. 174 (1980) (Statutory construction and implementation of Municipal Land
Use Law provisions relating to protest of zoning changes.)*
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SUPERIOR COURT OF NEW JERSEY - APPELLATE AND LAW DIVISIONS:

New Jersey Ass'n of School Adm'rs v. Schundler,

414 N.J. Super. 530 (App. Div. 2010) (Constitutional challenges to regulations
involving the Fiscal Accountability, Efficiency and Budgeting Procedures
promulgated by the Commissioner of Education.)

Tannenbaum v. Wall Tp. Bd. Of Adjustment,
407 N.J. Super. 446 (Law Div. 2008), Aff’d., 407 N.J. Super. 371 (App. Div.
2009) (Single lot subdivision not entitled to Mt. Laurel zoning.)*

Puleio v. North Brunswick Tp. Bd. of Adjustment,

375_N.J. Super. 613 (App. Div. 2005) (Under the Municipal Land Use Law, an
application for a subdivision of property that had previously been granted a
variance requires only simple majority approval.)

DeMaria v. JEB Brook, LLC,

372 N.J. Super. 138 (Law Div. 2003) (A Planning Board’s resolution may not be
overturned when the application satisfied applicable zoning and site plan
ordinances.)

Hopkins v. Fox & Lazo Realtors,
252 N.J. Super. 295 (App. Div. 1991) (Real estate brokers owe duty to invitee to
make reasonable inspection and to warn of hazards.)*

In re Borough of Roseland,
247 N.J. Super. 203 (App. Div. 1991) (Regional Contribution Agreements held to
be constitutional.)*

Sherman v. Bor. of Harvey Cedars Zoning Board of Adj.,
242 N.J. Super. 421 (App. Div. 1990) (Variance unnecessary for expansion of
nonconforming structure where addition does not add to nonconformity.)

B. & W. Associates v. Planning Bd. of the Town of Hackettstown,
242 N.J. Super. 1 (App. Div. 1990) (Effect of amendment to zoning ordinance
after subdivision approval.)

Prowitz v. Ridgefield Park Village,
237 N.J. Super. 435 (App. Div. 1989) (See 122 N.J. 199, above)

North Bergen Action Group, et als v. North Bergen Tp. PIl. Bd.,
125 N.J. Super. 597 (App. Div. 1989) (See 122 N.J. 567, above)*

lacono v. Toll Bros.,
225 N.J. Super. 87 (App. Div. 1988) (Effect of equitable estoppel on defense of
Statute of Frauds.)
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lacono v. Toll Bros.,
217 N.J. Super. 475 (App. Div. 1987) (Validity of home office acceptance clauses
as a matter of public policy in transactions involving residential real estate.)

Wolosoff v. C.S.1. Liguidating Trust,
205 N.J. Super. 349 (App. Div. 1985) (Standard for removal of trustees of a Sec.
337 liquidating trust in context of hostility or conflict with beneficiary.)*

Manalapan Holding Co. v. Hamilton Tp. Pl. Bd.,
84 N.J. Super. 99 (App. Div. 1982) (See 92 N.J. 466, above)

Morris County Fair Housing Council v. Boonton,

209 N.J. Super. 393 (Law Div. 1985) (Constitutionality of Fair Housing Act and
construction and implementation thereof in context of transfers of pending
litigation to COAH.)

J.W Field v. Franklin Tp.,
206 N.J. Super. 165 (Law Div. 1985) (Constitutionality of zoning ordinance under
Mt. Laurel Il and calculation of municipal fair share.)

J.W. Field v. Franklin Tp.,
204 N.J. Super. 44 (Law Div. 1985) (Standards for determining priority for award
of builder's remedies in multiple-plaintiff Mount Laurel I1 litigation.)

State v. Woodlands Condominium Association,
204 N.J. Super. 85 (Law Div. 1985) (Applicability of N.J. Swimming Pool Code
to common pool owned by condominium residents.)

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT:

F.N.S.B. of N.J. v. Commonwealth Fed. S & L,
610 F.2d 164 (3d Cir. 1979) (Specific enforceability of permanent mortgage
commitment on take out of construction mortgage.)*

*0On the Brief
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O'TOOLE SCRIVO

A LIMITED LIABILITY COMPANY

Holly T. Schepisi

Partner

(973) 559-9807
hschepisi@oslaw.com

Holly Schepisi has more than twenty-five years of experience in corporate,
land use and real estate law, complex financial transactions, and
government service. Clients regularly turn to her to provide attentive
counsel on a wide range of acquisitions, general corporate matters, zoning,
regulatory matters, and land use issues.

Holly Schepisi served as a member of the New Jersey General Assembly from 2012 until
March 25, 2021, when she was sworn in as a member of the New Jersey State Senate.
Senator Schepisi represents the 39th Legislative District, which includes twenty-eight
municipalities in Bergen County. She serves as a member of the Health, Human
Services, and Senior Citizens Committee and the Community and Urban Affairs
Committee and has been selected as the Conference Leader. While in the Assembly,
she has sat on the Environment and Solid Waste, Judiciary, Housing, and Appropriations
Committees.

Prior to joining the firm, Ms. Schepisi started her own firm, Schepisi Consulting & Law,
LLC. She was also a Managing Director and Investment Review Committee member of
an affiliated group of private equity and venture capital funds with a national focus on
small businesses and the social benefits of supporting entrepreneurs and enhancing
local job creation.

Most recently, Ms. Schepisi served as Vice President of Holy Name Medical Center and
President of its Foundation.



Experienced in public issues, Ms. Schepisi currently serves as counsel to the Park Ridge
Board of Public Utilities and previously served as the public defender for the Borough of
Oakland and the township attorney for River Vale, where she successfully helped the
municipality acquire the River Vale Country Club. She is an executive committee board
member of the Bergen Community College Foundation, a board member for the Adler
Aphasia Center, the prior President of the Fordham Law Alumni Association, New Jersey
Chapter, and served as an advisory board member of Provident Bank, SB One Bank, and
Interchange Bank.

Matters

* Represented municipality in acquisition of country club and adjacent five-acre parcel
for development.

* Represented developer in acquisition and zoning board approval for a D-1 Variance of
an inpatient drug and alcohol facility in Mahwah, New Jersey located in the Highlands
Preservation Zone.

« Obtained zoning board approval for a D-1 variance of a 60,000 square foot self-storage
facility in Westwood, New Jersey.

* General counsel for assisted living facility.

« Outside general counsel for local utility.

* Land use and financing counsel for developer of 100% affordable housing projects.

* Represented developer in acquisition of operational Marina in Edgewater, New Jersey.

* Lead counsel on joint venture among Fortune 100 companies for the exploration of
new telecommunications technology.

* Recapitalization and roll-up of auto maintenance franchises on behalf of acquiring
entities.

Honors & Awards

* Woodcliff Lake Republicans Club 25th Lincoln Award (2021)

+ Assemblywoman of the Year by N.J. Conference of Mayors (2018)

» CarePlus Courage Award for Mental Health Advocacy (2017)

« Carol Murphy Award from the Women's Political Caucus of New Jersey (2016)

* The Lucy Gorant Republican Woman of the Year Award (2015)

* Outstanding Women in Government Award from The New Jersey League of
Municipalities (2014)

« Woodcliff Lake Republicans Club Lincoln Award (2013)

» Archibald R. Murray Public Service Award and the Fordham Student Sponsored
Fellowship Award from Fordham Law (1997)

Memberships & Affiliations

* New Jersey State Bar Association



» Bergen County Bar Association
» Essex County Bar Association

Government Service

* New Jersey State Senator, 39th District (2021 — Present)
* New Jersey State Assemblywoman, 39th District (2012 - 2021)
Practices

+ Alternative Dispute Resolution
« Corporate

e Labor & Employment

* Land Use & Redevelopment

Industries

* Cannabis

* Construction

* Consumer & Retail

* Financial Services

* Food, Beverage, and Hospitality
* Government

* Healthcare

* Insurance

* Non-Profit

 Private Client Services
* Professional Services
* Real Estate

Education

* Fordham University School of Law, J.D.
 Catholic University of America, B.A., Politics/Psychology, High Honors in Psychology

Admissions

* New Jersey
* New York

Copyright © 2025 O'Toole Scrivo, LLC



WILENTZ

—ATTORNEYS AT LAW—

WILENTZ, GOLDMAN & SPITZER, P.A.

Donna M. Jennings
Co-Chair, Land Use Group
Shareholder

T: 732.855.6039
F: 732.726.6560
djennings@wilentz.com

Practices

Land Use
Environmental
Real Estate
Redevelopment
Cannabis Law *

Education

J.D., Seton Hall University School
of Law, 1995

B.A., Rutgers University, 1986

Clerkship

Honorable Robert J. Quackenboss,
Superior Court of New Jersey,
Chancery Division, 1995-1996

Admissions

New Jersey, 1995

U.S. District Court for the District of
New Jersey, 1996

United States Court of Appeals for
the Third Circuit, 2009

Memberships

Middlesex County Bar Association

New Jersey Builders Association,
Land Use and Redevelopment
Committee and Affordable Housing
Task Force

National Association of Office and
Industrial Properties

Wilentz, Goldman & Spitzer, P.A.

Donna M. Jennings is a shareholder at Wilentz, Goldman & Spitzer, P.A.
and co-chair of the firm's Land Use group, a member of the Management
Committee, and the firm's vice president. Ms. Jennings has handled
litigation related to the Religious Land Use and Institutionalized Persons
Act (RLUIPA) on behalf of individuals and institutions who were
discriminated against by unfair zoning codes and landmarking laws. With
regard to her affordable housing practice, both public and private entities
seek from Ms. Jennings’ advice on compliance and regulations issues in
connection with complex projects, ranging from site acquisition, through
construction and permanent financing.

For over 20 years, Ms. Jennings has represented clients in land use
approvals at all governmental levels, as well as in environmental and
regulatory matters, including site plan approvals, subdivisions, variances,
rezoning applications, environmental permits, access permits, and
negotiations of agreements with governmental entities related to land
development. She also handles litigation in both State and Federal
Courts related to Right to Farm and Prerogative Writs matters. A
selection of projects she has worked on include healthcare facilities,
distribution centers, office parks, hotels, religious institutions, electric
generating facilities, petroleum terminals, refineries, service

stations, automotive dealerships, fast food restaurants and solar farms, in
addition to a variety of residential, commercial, manufacturing, and other
industrial projects. Prior to joining the firm, she served as a judicial clerk
for the Honorable Robert J. Quackenboss, Chancery Division, Middlesex
County.

Ms. Jennings is a frequent speaker in professional forums, including
ICLE, Lorman Education Services, NBI, and the Atlantic Builders
Convention. She has also published numerous articles and is a
contributing author to the Land Use Chapter in Commercial Real Estate
Transactions in New Jersey (ICLE 2003, 2006 & 2010).

In 2014, the New Jersey Supreme Court appointed Ms. Jennings to serve
a 4-year term on the District VIII Fee Arbitration Committee and in 2017

Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com


http://www.wilentz.com/

International Council of Shopping
Centers

New Jersey Women Lawyers
Association, Board of Directors,
Trustee-At-Large and Co-Chief
Financial Officer

Wilentz, Goldman & Spitzer, P.A.

she was appointed to serve as Chair.

In 2017, Ms. Jennings received the Professional Lawyer of the Year
Award from the New Jersey Commission on Professionalism in the Law.
Since 2015, she has been selected for inclusion in the New Jersey Super
Lawyers list in the field of Land Use, and she has been recognized by
Chambers USA since 2021 in the field of Land Use. In addition, she has
been distinguished with a Martindale-Hubbell AV Preeminent Peer
Review Rating, was included in the list of "50 Women of Influence" in
New Jersey in the commercial real estate sector by Real Estate New
Jersey magazine, and was named to the New Jersey Law Journal's "40
Under 40" list. Ms. Jennings was selected for inclusion in the 2022 and
2025 Best Lawyers in America lists in the area of Land Use and Zoning
Law.

Chambers USA® (https://chambers.com/about-us/methodology) is
published by Chambers and Partners.

Super Lawyers®
(http://www.superlawyers.com/about/selection_process_detail.html) is
published by Thomson Reuters.

Martindale-Hubbell® (https://www.martindale.com/ratings-and-reviews/)
is published by Internet Brands, Inc.

Best Lawyers in America® (https://www.bestlawyers.com/methodology)
is published by Best Lawyers.

The New Jersey Law Journal "New Leaders of the Bar" list

(https://www.law.com/njlawjournal/2022/08/11/new-jersey-legal-awards-
honorees-announced/), formerly known as "40 Under 40," is published by

ALM Media Properties, LLC.

A description of the selection processes may be accessed via the above
links. The aforementioned organizations are private peer review
organizations, not court-specific, public certification vehicles. No aspect
of this advertisement has been submitted to or approved by the Supreme
Court of New Jersey.

*Cannabis Law Disclaimer: Per federal law, under the Controlled Substances Act,
marijuana is categorized as a Schedule | controlled substance. Possession, use,
distribution, and/or sale of cannabis is a Federal crime and is subject to related Federal
policy, regardless of any state law that may authorize certain marijuana activity.
Compliance with state marijuana law does not equal compliance with federal law. Legal
advice provided by Wilentz, Goldman & Spitzer, P.A. is designed to counsel clients
regarding the validity, scope, meaning, and application of existing and/or proposed
cannabis law. Wilentz, Goldman & Spitzer, P.A. will not provide guidance or assistance in
circumventing or violating Federal or state cannabis law or policy, and any advice
provided by Wilentz, Goldman & Spitzer, P.A. should not be construed as such.

Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com
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K&L GATES

Jennifer Mazawey

Partner

Newark
+1.973.848.4037

Jennifer.Mazawey@klgates.com

OVERVIEW

Jennifer Mazawey is a partner in the firm's Real Estate practice. Her experience includes working with developers
in @ number of asset classes, including mixed-use residential, retail, industrial, and office. Jennifer advises clients
on all aspects of the development process, including zoning analyses, zoning changes, local planning board and
zoning board approvals, and permit acquisition. She also assists clients with navigating the redevelopment
process, which may include designation as a site's redeveloper, negotiation of redevelopment agreements, tax
abatement applications, and negotiations of financial agreements. Jennifer works to secure state and local
financing incentives for her clients and assists in a range of other transactional matters for them as well, including
commercial leasing.

Prior to joining the firm, Jennifer served as a partner at a Newark law firm where she specialized in commercial
real estate and redevelopment, land use, and environmental law. She worked with clients to acquire development
approvals before local boards, proceed through the redevelopment process, and obtain local and state financing
incentives. Jennifer assisted clients with permit acquisitions from agencies such as the Department of
Environmental Protection and the Department of Transportation.

Jennifer has over 20 years of experience practicing education law, advising clients on board governance, labor
relations, special education, and school construction. She has handled matters at the Public Employment
Relations Commission, Office of Administrative Law, and before state and federal courts.

ACHIEVEMENTS

= Recognized by The Best Lawyers in America® for Real Estate Law in Newark, 2015-2025
= Super Lawyers List, Land Use, 2018-2023

= Super Lawyers List, Rising Star, 2007-2013

= NJBIZ Best 50 Women in Business, 2016

= NJ Law Journal, New Leaders of the Bar, 2012

®= ROI-NJ Influencers List



K&L GATES

= Real Estate: 2020-2023
= Law: 2022, 2025
=  Women in Business: 2021-2024

PROFESSIONAL / CIVIC ACTIVITIES

= Alternate Director, CREW Network 2025 Board of Directors
= Newark Regional Business Partnership
* Board Chair
* Past Vice-Chair
= Member, New Jersey State Bar Association
* Environment Section
* Women in the Profession Section
* Renewable Energy, Cleantech, and Climate Change Committee
=  Member, New Jersey Women Lawyer Association
= Secretary, William Paterson University Foundation Board
= Member, Women Builders Council
= Past President, Commercial Real Estate Women of New Jersey (CREW-NJ)

= Past Chair, New Jersey State Bar Association Land Use Section

SPEAKING ENGAGEMENTS

= 17 September 2024 — New Jersey State Bar Association — The Basics of NJ Land Use Practice 2024

= 7 June 2024 — New Jersey Future and APA New Jersey's New Jersey Planning and Redevelopment
Conference — Duke It Out: Building Code vs. Zoning Code

= 6 March 2024 — New Jersey State Bar Association 2024 Land Use Update — Decision, Resolution and
Conditions of Approval

= 28 December 2023 — New Jersey State Bar Association Land Use Institute — Land Use Applications and
Ethics

= 2 November 2023 — New Jersey State Bar Association Bankruptcy and Restructuring Forum — Real Estate,
Land Use, Repurposing Real Estate

Jennifer Mazawey | 2


https://njsba.com/event/the-basics-of-nj-land-use-practice-2024/

K&L GATES

= 7 September 2023 — New Jersey State Bar Association — Advanced Topics in Zoning XlI: What's Hot in
Cannabis

= 18 May 2023 — New Jersey State Bar Association Annual Meeting — Hot Topics in Land Use Law

EDUCATION

= J.D,, Seton Hall University School of Law, 1997 (cum laude)
=  B.A, Rutgers University, 1994

ADMISSIONS

= Bar of New Jersey
=  Bar of New York
= United States Court of Appeals for the Third Circuit

= United States District Court for the District of New Jersey

THOUGHT LEADERSHIP POWERED BY HUB

= 10 February 2025, January 2025 Accolades
= April 2024, April 2024 Accolades - Part 1
= 1 February 2024, January 2024 Accolades

NEWS & EVENTS
= 14 November 2023, K&L Gates Expands Real Estate Practice with Newark Partner Addition

MEDIA MENTIONS

=  Quoted, “NRBP taps Nixon to succeed retiring Hallock as CEO, president,” Real Estate NJ, 4 September
2024

=  Quoted, “After 25 years, Newark business group names first Black woman its new CEO,” NJ Mosaic, 4
September 2024

®= Quoted, "Judge's ruling in Sparta case a red flag for NJ warehouse fights," NJ Spotlight News, 24 April 2024

®  Quoted, "Longtime New Jersey land use, redevelopment attorney Mazawey moves to K&L Gates," Real
Estate NJ, 15 November 2023
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K&L GATES

AREAS OF FOCUS

= Real Estate

= Environment, Land, and Natural Resources

®= Land Use, Planning, and Zoning
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Attorney Profile

Nylema Nabbie, Partner

Nylema Nabbie concentrates her practice in municipal law, specifically in the areas of land
use, redevelopment and litigation related thereto.

Nylema has extensive land use experience and has served as counsel to a number of land
use boards in Bergen and Hudson counties, and as counsel to developers throughout
the State on local, county and state levels. She has substantial experience in complex
commercial litigation, construction defect and the prosecution and defense of actions
in lieu of prerogative writs. She has substantial tax appeal experience defending
municipalities, as well as a published decision regarding the Non-Residential Development
Fee. Nylema has represented financial institutions and private individuals on commercial,
construction and residential loan transactions. At the inception of her career, Nylema
earned experience in representing condominium associations.

Nylema represents the Hoboken Planning Board and the Hoboken Zoning Board of
Adjustment. She served as municipal counsel to the Township of Cedar Grove. Nylema also
served as the Hillsdale Planning Board attorney from February 2014 to 2024; as co-counsel
to the North Bergen Planning Board from 2009 to 2022; counsel to the West New York
Zoning Board of Adjustment; co-counsel to the Closter Zoning Board of Adjustment from
1996 to 1999. Nylema was a member of the Teaneck Planning Board from approximately
1999 to 2004 and Chairperson of the Teaneck Planning Board from approximately 2001
to 2004. She served as Director of the New Jersey Bar Association, Land Use section from
2009 to 2016.

Nylema is an adjunct professor at Seton Hall Law School, where she earned her J.D.

Nylema is licensed to practice in the State of New Jersey and the State of New York.

MS&B McManimon, Scotland & Baumann, LLC e 75 Livingston Avenue, Roseland, NJ 07068 (973) 622-1800
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Jason Tuvel

Partner

jason@primelaw.com

I'm very excited about the growth of Prime & Tuvel.
Our clients benefit from our wealth of expertise



and real estate development services from South
Jersey to North Jersey and everywhere in
between.

I look forward to continuing to represent our
clients at municipal hearings throughout our great
state and sharing the passion we have for this
work with existing and up-and-coming attorneys.

— Jason R. Tuvel, Esquire

Jason R. Tuvel, Esquire, has been fully immersed in New Jersey Land Usage
and Development law for the past 15 years. Recognized as a Super Lawyers
“Rising Star” for the past 9 years, Jason is a recognized speaker at ICLE events
and a sought-after contributor to legal education seminars on New Jersey

Land Use and Development law.

From retail shopping centers, to mix use buildings, warehousing and
manufacturing buildings, Jason has successfully represented clients in court
to obtain land use approvals for clients in all 21 Counties of New Jersey. This a

proud accomplishment that not many attorneys can claim.

Jason Tuvel was named Partner of Prime & Tuvel in July, 2019 and heads up
the North Jersey offices, while continuing to support the South Jersey office;
enabling state-wide representation for our clients in all real estate matters big

and small.

Jason received his undergraduate degree, a B.A., from Rutgers University in
New Brunswick, NJ and his J.D. Law Degree from Rutgers School of Law in
Newark, NJ.

When not servicing his client's short- and long-term objectives, Jason loves to

spend time with his family; watching baseball and football and playing with



his young daughter and son.

1 [

Bar Admissions

State of New Jersey
State of New York

ps

Court Admissions

United States District Court
District of New Jersey

U

Membership & Leadership Roles

e New Jersey State Bar Association, Director, Land Use Section
e American Bar Association
e New York State Bar Association



e Essex County Bar Association

¢ International Council of Shopping Centers

e UJA Federation of Northern New Jersey, Financial, Legal & Real Estate
Division

e Southern New Jersey Development Council

e Borough of Ridgefield, NJ, Planning Board Member

e Rutgers Edward J. Bloustein School of Planning and Public Policy, Mock
Land Use Hearing

e Areyvut, Inc., Board Member

e Marion P. Thomas Charter School, Board of Trustees

e Essex County Law Day Mock Trial Program, Participant
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Areas of Practice

Land Use
Planning & Zoning
Municipal Law

Real Estate Development

( ™
RATED BY

Super Lawyers'

Jason R. Tuvel Jason R. Tuvel

SELECTED IN 20224

SELECTED IN 2022

THCRS0M REUTERS THOMSON REUTERS




